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Introduced: 1/29/87
Referred: Judiciary

w o0 0 1 67 s

BY THE RULES COMMITTEE BY 
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 91

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act limiting liability for activities of the

Alaska National Guard."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 26.05 is amended by adding a new section to read:

Sec. 26.05.145. IMMUNITY FROM TORT LIABILITY. The state, its

employees and representatives, and individual members of the Alaska 

National Guard, acting in an official capacity, are not civilly liable 

in tort actions for injuries to persons or property arising from 

National Guard activities occurring during training or duty under 32 

U.S.C. secs. 316, 502, 503, 504, or 505.

SB0091a - 1 - SB 9 1



P U B L I C  L A W  9 7 —1 2 4  ( H . R .  3 7 9 9 ] ;  D n c o m b o r  2 9 ,  1 9 8 1

FaderaJ tort 
claim proviaiona 
for National 
Guard mamban.

Rapaal.

10 USC 1089 
ooto.

F E D E R A L  T O R T  C L A IM S —  
N A T I O N A L  G U A R D

For Ltgtilative Hittory of Act, ice p. 2892
Astill! axtanl (ha Mttai Mrt dilmi pnvkim i d riri* it, IMtal (MtM Cad*, M sen a, 

awhdina *4 wnmhan d  rt*a Natland Over!, and fa pn>vM* than Hi* raitWy wndae riwa* 
■ftaWsM iMI ba inWt* In wadltd matottfca sctiam ln»d»lna mambaw d rtt* 
NsHand Owcrd.

B e it enacted bp the Senate and Houte of Rtprntn tatives o f the 
United Statet o f America in Congress assembled, T h a t  section  2671 o f 
t i t l e  28, U n ite d  S ta te s  C ode, is  a m e n d e d —

(1) in  th e  second  p a ra g ra p h , b y  in s e r t in g  “m e m b ers  o f  th e  
N a tio n a l G u a rd  w h ile  en g a g ed  in  tr a in in g  o r  d u ty  u n d e r  sec tio n  
816, 6 0 2 .6 0 8 , 604, o r  605 o f  t i t l e  82,”  a f te r  " n a v a l forces o f  th e  
U n ite d  S ta te s ,” ; a n d

(2) in  th e  th i r d  p a ra g ra p h , b y  in s e r t in g  “o r  a  m e m b er o f  th e  
N a tio n a l G u a rd  a s  d e fin ed  in  sec tio n  101(3) o f  t i t l e  82" im m ed i­
a te ly  a f te r  “U n ite d  S ta te s ” .

S ic .  2. S ec tio n  1089(a) o f  t i t le  10, U n ite d  S ta te s  Code, is  am en d e d  by  
in s e r t in g  “th e  N a tio n a l G u a rd  w h ile  en g ag ed  in  tr a in in g  o r  d u ty  
u n d e r  sec tio n  816, 602, 608, 604, o r  606 o f  t i t le  82,” a f te r  “a rm e d  
forces, •

S ic .  8. S ec tion  884 o f  t i t l e  82, U n ite d  S ta te s  Code, a n d  th e  ite m  
re la t in g  to  su c h  se c tio n  in  th e  se c tio n  a n a ly s is  o f  c h a p te r  8 o f  su c h  
t i t le ,  a r e  rep e a le d .

S ic .  4. T h e  a m e n d m e n ts  m a d e  b y  th is  A c t a n d  th e  re p e a l m ad e  by  
se c tio n  3  o f  th is  A c t sh a ll  a p p ly  o n ly  w ith  re sp e c t to  c la im s a r is in g  on 
o r  a f te r  th e  d a te  o f  th e  e n a c tm e n t  o f  th is  A c t

A pproved  D ecem ber 29 ,1981 . >.

LEGISLATIVE HISTORY—H-K. S799 (S. 287):
HOUSE REPORT No. 97-384, Pt. 1 (Comm, on th* Judiciary).
SENATE REPORT No. 97-297 accompanying S. 267 (Comm, on tba Judiciary). 
CONGRESSIONAL RECORD, Vol. 12f(l981):

Doc. 15. oonaiderod and pajatd Houm.
Dac. 16, eoniidarad and paased Scnata, in-litu of S. 267.

95 STAT. 166o



F E D E R A L  T O R T  C L A IM S — N A T IO N A L  G U A R D

P.L. 97-124, tee page 93 Slat. IMO

H oute  R eport (Ju d ic ia ry  C om m ittee) No. 97-334,
D ec. 10, 1981 [To accom pany H .R . 3799]

Cong. R ecord  Vol. 127 (1981)

D A TES O F  C O N SID E R A T IO N  A N D  PA SSA G E 

H ouse D ecem ber 15, 1981 

S en a te  D ecem ber 16, 1981 

N o S en a te  R eport w as subm itted  w ith  th is  leg isla tion .

H O U S E  R E P O R T  N O . 97-384  

[p*ge 1]
T h e  C o m m issio n  on  th e  J u d ic ia ry ,  to  w h o m  w as r e fe r re d  th e  b ill 

( H .R . 3 7 9 9 )j t o  am en d  title_2B, U n ite d  S t a te s  C ode, to  p ro v id e  th a t  
th e  F e d e ra l  l o r t  c la im s  provtsigiTS o f  tliA t t i t le  a re  th e  exc lusive  
re lu e d y  In m ed ica l m a lp ra c tic e  action 's a n d  p ro c e e d in g s  r e s u lt in g  f ro m  
fe d e ra lly  a u th o r iz e d  N a tio n a l G u a rd  t r a in in g  a c tiv itie s , a n d  f o r  o th e r  
p u rp o ses , h a v in g  co n s id e red  th e  sam e, r e p o r t  f a v o ra b ly  th e re o n  w ith  
am e n d m e n ts  a n d  reco m m en d  t h a t  th e  b ill  a s  a m en d e d  d o  p ass.

• • • • •

[page 2]

S tatement

T h e  N a tio n a l G u a rd  is a  rese rv e  co m p o n e n t o f  th e  A rm e d  F o rces. 
A s  such  i t  h a s  been ass ig n ed  im p o r ta n t  re sp o n s ib ili t ie s  a s  a  rese rve 
fo rce  in  th o  e v e n t i t  is  ca lle d  u p o n  in  a n  em erg en cy . T o  a ssu re  o u r  
n a t io n a l d e fe n se  i t  m u s t c o n tin u o u s ly  e n g a g e  in  fe d e ra lly  p re sc rib e d  
t r a in in g  a n d  d e m o n s tra te  a  h ig h  d eg re e  o f  read in ess . T o  assu re  th is ,  
th e  F e d e ra l  G o v e rn m e n t p ro v id e s  th e  fu n d s  to  p a y  f o r  t r a in in g  o f  
G u a rd  p e rso n n e l a n d  th e  e q u ip m en t n ec essa ry  f o r  G u a rd  o p e ra tio n  
a n d  t r a in in g .  E x c e p t w hen  fe d e ra liz e d . th e  G u a rd  is  u n d e r  th e  d ire c t 
o rd e r  o f  S ta te  G o v ern m e n ts . F o r  th is  rea so n , i t s  a c tiv itie s  h av e  n o t 
been co v ered  b y  th e  T o r t  C la im s A c t  even th o u g h  th e  A rm v  a n d  A ir  
N a tio n a l G u a r d  h av e  s im ila r  ro les  in  D efen se  p la n n in g  an d  t r a in in g  
as  d o  th e  A rm y  R eserv e  a n d  th e  A i r  F o rc e  R eserv e . T h is  b ill am en d s  
th e  to r t  c la im s  p ro v is io n s  o f  t i t le  28 to  p ro v id e  th e  N a tio n a l G u a rd  
th e  sam e co v e rag e  u n d e r  th e  T o r t  C la im s  A c t  a s  now  e x is ts  f o r  th e  
A rm e d  F o rc e s  a n d  i ts  o th e r  rese rv e  co m p o n en ts .

T h e  b ill , w ith  th e  su b co m m ittee  am e n d m e n ts , p ro v id e s  fo r  th e  nec­
e ssa ry  a m en d m e n ts  to  t i t le  28 to  ac co m p lish  th is  p u rp o se  a n d  m akes 
th e  n ec essa ry  am e n d m e n ts  to  th e  p ro v is io n s  c o n c e rn in g  m ed ica l p e r ­
so n n e l in  t i t l e  10. T h is  in c lu d es  th e  re p e a l o f  sec tio n  334 o f  t i t le  32 
w h ich  p re se n tly  in d e m n ities  N a tio n a l G u a r d  m e d ica l p e rso n n e l fo r  
l ia b il i ty  in c id e n t to  fe d e ra l t r a in in g  a c tiv ity .

LEGISLATIVE HISTORY
P.L. 97-124

2692



H ib t o r t

I n  th e  86 th  C ongress, th e  co m m ittee  co n s id ered  th e  b ill H .R . 5435 
w h ich  w ould  h av e  s im ila r ly  a m e n d e d  th e  F e d e ra l  to r t  c la im s p ro v i­
s ions o f  t i t le  *28 to  in c lu d e  th e  a c ts  o r  o m issio n s o f  N a tio n a l G u a rd  
perso n n e l. U ltim a te ly  ho w ev er, th e  co m m ittee  a d o p te d  a n  am en d m en t 
su g g e sted  b y  th e  D e p a r tm e n t o f  th e  A rm y  w h ich  e s ta b lish e d  a d m in is ­
t r a t iv e  a u th o r i ty  in  th e  D e p a r tm e n t o f  th e  A rm y  a n d  th e  A ir  F o rc e  
f o r  th e  p a y m e n t o f  c la im s  a g a in s t  th e  N a tio n a l  G u a rd  a r is in g  o u t 
F e d e ra l tr a in in g .  T h a t  a m e n d m e n t becam e P u b lic  L a w  86-740  an d  is 
p o p u la r ly  know n  a s  th e  N a tio n a l G u a rd  C la im s  A c t. 32 U .S .C . 715. 
T h e  N a tio n a l G u a rd  C la im s  A c t sa tisfied  th e  m a jo r  co n cern s ra ise d  
a t  th e  tim e. I t  a u th o r iz e d  th e  F e d e ra l  g o v e rn m e n t to  assum e l ia b il i ty  
f o r  d am ag es  cau sed  by  m o d e m  m il i ta r y  w ea p o n s  in  use b y  N a tio n a l 
G u a rd  d u r in g  fe d e ra l t r a in in g ,  a n d  avo 'ided  t r e a t in g  N a tio n a l G u a rd  
em ployees as  F e d e ra l em p lo y ees f o r  p u rp o se s  o f  F e d e ra l  l ia b il i ty . 
A s  th e  C o m m ittee  n o te d , “ a  m em b er o f  th e  N a tio n a l G u a rd  p e r fo rm ­
in g  t r a in in g  o r  d u ty  a u th o r iz e d  b y  t i t le  32, U n ite d  S ta te s  C ode , w ho 
a lleg e d ly  co m m its  a’to r t ,  is  n o t. a s  a m a tte r  o f  la w , u n d e r  th e  co m m an d  
o f  F e d e ra l m il i ta ry  a u th o r i t ie s ”, see H .R . R e p o r t  N o. 1928. 86 th  C o n ­
g ress  2d  S ession  a t  4 ( N a tio n a l G u a rd  C la im s  A c t. H .R . 5435).

I n  th e  06 th  C ongress, th e  S e n a te  h e ld  h e a r in g s  on  S . 1858. a  b ill to  
ex te n d  th e  F e d e ra l to r t  c la im s  p ro v is io n s  to  th e  a c ts  o r  o m issio n s o f  
N a tio n a l G u a rd  p e rso n n e l, see, S e n a te  J u d ic ia r y  C o m m itte e  H e a r in g s  
N o. 96-66, 96 th  C o n g ress  2 d  S ession . T h e  S e n a te  su b se q u en tly  passed
S . 1858 on M ay  3 0 .1 9 8 0 . M r . K a s te n m e ie r  in tro d u c e d  a  b ill id e n tic a l 
to  S . 1858 in  th e  96 th  C o n g ress . T h a t  b ill ,  H .R . 7475, w as n o t co n s id e red  
by  th e  C om m ittee .

' I n  th e  97 th  C ongress , th e  S e n a te  A rm e d  S e rv ic e s  C o m m ittee  a d o p te d  
a n  am en d m e n t to  S . 815, th e  D e p a r tm e n t  o f  D efen se  A u th o r iz a tio n  fo r

[page 3]

F isc a l 1982, w h ich  e s tab lish ed  F e d e r a l  l ia b i l i ty  f o r  d a m a g e s  a r is in g  
o u t o f  th e  ac ts  o r  om issions o f  N a tio n a l G u a rd  p e rso n n e l d u r in g  F e d ­
e ra l tr a in in g  in  th e  sam e m a n n e r  a n d  to  th e  sam e e x te n t  t h a t  th e  U n ite d  
S ta te s  w o u ld  be lia b le  in  a n y  o th e r  a c tio n  b ro u g h t a g a in s t  th e  U n ite d  
S ta te s  u n d e r  th e  F e d e ra l to r t  c la im s p ro v is io n s  o f  t i t le  28. T h e  S e n a te  
p assed  S . 815 a s  am en d ed  on  M a y  1 4 ,1 9 8 1 . see, S e n a te  R e p o r t  97-58 , 
97 th  C ongress, 1 st S ession  a t  181 a n d  182 ( D e p a r tm e n t  o f  D efen se  
A u th o r iz a tio n  fo r  F is c a l Y e a r  1982, S . 8 1 5 ). T h e  H o u se  p assed  b ill 
(H .R . 3519) d id  n o t in c lu d e  s im ila r  p ro v is io n s , a n d  th e  S e n a te  receded  
to  th e  H ouse  on  th e  issue in  co n fe re n ce , see, H o u se  C o n fe re n ce  R e p o r t  
No. 97-311. 97 th  C o n g ress . 1st S ess io n  a t  132 ( D e p a r tm e n t  o f  D efense  
A u th o r iz a tio n  fo r  F isc a l Y e a r  1982. S . 81 5 ). O n  J u ly  23, 1981 th e  
S e n a te  J u d ic ia ry  S u b co m m itte e  o n  A g en c y  A d m in is tra t io n  h e ld  h e a r ­
in g s  on  th e  N a tio n a l G u a rd  to r t  p ro v is io n s  o f  S . 815, a n d  on  S . 267, a  
b ill id e n tic a l to  S . 1853.

O n  J u n e  4 ,1 9 8 1 , M r. K a s te n m e ie r  in tro d u c e d  H .R . 3799 f o r  h im s e lf  
a n d  M r. M o n tg o m ery . T h e  b ill w as r e fe r re d  jo in t ly  to  th e  C o m m ittees  
on  th e  J u d ic ia ry  and. A rm e d  S erv ices . O n  O c to b e r  13, 1981 a n d  O c­
to b e r  29. 1981 th e  S u b co m m itte e  o n  A d m in is tra t iv e  L a w  a n d  G o v e rn ­
m e n ta l R e la tio n s  o f  th e  H o u se  J u d ic ia r y  C o m m itte e  h e ld  h e a r in g s  on
H .R . 3799. O n  O c to b e r  29, th e  su b c o m m ittee  co n s id e red  a n d  a d o p te d  a n
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am e n d m e n t in  th e  n a tu re  o f  a s u b s t i tu te  f o r  H .R . 3799, a n d  fa v o ra b ly  
recom m ended  th e  b ill ,  a s  am en d e d  to  th e  F u ll  J u d ic ia r y  C om m ittee . 
T h e  J u d ic ia r y  C o m m ittee  re p o r te d  H .R . 8789 aa am e n d e d  to  th e  H ouse  
by  u n a n im o u s  voice vo te o n  D ec em b e r 8 ,1981 .

B y  le t te r  d a te d  N o v em b e r 3, 1981 to  H o n o ra b le  P e te r  W . R o d in o , 
J r . .  C h a irm a n  o f  th e  H o u se  J u d ic ia r y  C o m m itte e , th e  H o n o ra b le  
M e lv in  P r ic e . C h a irm a n  o f  th e  H o u se  A rm e d  S e rv ice s  C o m m ittee  in ­
d ic a te d  th e  s u p p o r t  o f  th e  A rm e d  S e rv ice s  C o m m itte e  f o r  th e  ac tio n  
o f  th e  su b co m m ittee . T h e  le t te r  f u r th e r  ex p re sse d  th e  in te n t  o f  th e  
A rm e d  S e rv ice s  C o m m ittee  n o t to  h o ld  h e a r in g s  on  th e  su b je c t, an d  
to  s u p p o r t  th e  b ill as  re p o r te d  b y  th e  J u d ic ia r y  C o m m ittee  on  th e  
floor. T h e  co m p le te  text, o f  th e  le t te r  is  r e p r in te d  in  th e  a p p e n d ix .

F indings and Conclcsions

T e s tim o n y  a n d  m a te r ia ls  su p p lie d  to  th e  su b c o m m ittee  in  th e  cou rse  
o f  th e  h e a r in g s  in d ic a te  th a t  th e re  is s u b s ta n tia l  r is k  o f  p e rso n a l l ia ­
b il i ty  by  N a tio n a l G u a rd  p e rso n n e l en g a g ed  in  F e d e r a l  t r a in in g  ac­
t iv i ty .  N a tio n a l G u a rd  r e p re s e n ta t iv e s  f ro m  e v e ry  s ta te  ex c e p t A r ­
k a n sa s  a n d  W e s t V irg in ia  r e p o r te d  to  th e  N a tio n a l  G u a rd  A sso c ia tio n  
on l i t ig a t io n  a g a in s t  N a tio n a l G u a rd  p e rso n n e l in  th e i r  s ta te s  since 
1960. T h e  in fo rm a tio n  su p p lie d  to  th e  su b c o m m ittee  b y  th e  N a tio n a l 
G u a rd  A sso c ia tio n  in d ic a te s  t h a t  th e re  a re  956 k n o w n  in s tan c es  o f  
c la im s  a g a in s t  N a tio n a l  G u a rd  p e rso n n e l s in c e  1960. O f  th o se , less th a n  
10 p e rc e n t o r  94 c la im s  w ere  a c tio n a b le  a g a in s t  th e  F e d e ra l  G o v e rn ­
m e n t u n d e r  th e  c u r r e n t  F e d e ra l  t o r t  c la im s  p ro v is io n s  o f  t i t le  28. In  
o n ly  339, o r  35 p e rc e n t o f  th e  cases, w ere  c la im a n ts  re p o r te d  to  h av e  
filed a  c la im  u n d e r  th e  N a tio n a l  G u a r d  C la im s  A c t. A  to ta l  o f  959 o r  
■89.85 p e rc e n t o f  re p o r te d  c la im s  in v o lv e d  m o to r  vehicles, W h ile  in ­
fo rm a tio n  is  n o t co m p le te  f o r  th e  e n t i r e  r e p o r t in g  p e r io d , a ll 48 r e ­
p o r t in g  s ta te s  in c lu d e d  d a t a  f o r  1975 to  p re se n t. D u r in g  t h a t  p e r io d , 
360 c la im s  w ere  re p o r te d  to  h a v e  been s e ttle d  f o r  a n  a g g re g a te  su m  o f

[page 4]
$914,536.02. A v a ila b le  in fo rm a tio n  f ro m  th o se  s ta te s  r e p o r t in g  in d i­
ca te s  t h a t  s ince  1960. a to ta l  o f  431 c la im s  h a v e  been s e tt le d  f o r  an  
a g g re g a te d  a m o u n t o f  $1,165,961.25.

I n fo r m a tio n  su p p lie d  by  th e  A rm y  C la im s  S e rv ic e  in d ic a te s  th a t  
betw een  1977 a n d  O c to b e r 1981. a p p ro x im a te ly  1,689 c la im s  in v o lv in g  
A rm y  N a tio n a l G u a rd  p e rso n n e l h a v e  been filed  u n d e r  th e  N a tio n a l 
G u a rd  C la im s  A c t, a n d  h a v e  been s e ttle d  f o r  th e  a p p ro x im a te  a g g re ­
g a te  a m o u n t o f  $2,807,239. M o to r  v eh ic le  c la im s  ac co u n te d  f o r  89 p e r ­
c e n t o f  A rm y  N a tio n a l G u a rd  c la im s  re p o r te d  b y  th e  A rm y  C la im s 
S e rv ice  f ro m  19778 to  O c to b e r  1981. T h e  A i r  F o rc e  C la im s  S erv ice  
r e p o r ts  a  to ta l  o f  651 c la im s  in v o lv in g  A i r  N a tio n a l G u a rd  p e rso n n e l 
f ro m  1973 to  O c to b e r  1981. O f  th o se  462 h a v e  been  s e tt le d  fo r  a n  a g ­
g re g a te d  $3,397,555. T h e  A i r  F o rc e  does n o t  h a v e  a  c a te g o ry  fo r  
m o to r  veh ic le  c la im s.

T h o u g h  in co m p le te , th e  s ta t is t ic a l  in fo rm a tio n  b e fo re  th e  c o m m it­
tee  in d ic a te s  t h a t  a  s u b s ta n tia l  n u m b e r  o f  c la im s  a r is e  even* y e a r  as  
a  r e s u lt  o f  F e d e ra lly  p re sc r ib e d  N a tio n a l G u a rd  t r a in in g  a n d  t h a t  th e  
p re p o n d e ra n c e  o f  th e se  c la im s  in v o lv e  m o to r  veh ic les. M o reo v e r, as 
th e  in fo rm a tio n  f ro m  th e  N a tio n a l G u a rd  A sso c ia tio n  in d ic a te s , th e  
in d iv id u a l N a tio n a l G u a rd  m e m b er is s u b je c t to  p e rso n a l l ia b i l i ty  fo r  
d a m a g e s  a r is in g  o u t o f  F e d e ra l  t r a in in g  a c tiv ity .
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T h e  su b co m m ittee  a lso  received  te s tim o n y  on  th e  o rg a n iz a tio n a l 
s t r u c tu re  a n d  th e  ro le  o f  th e  N a tio n a l G u a rd . T h e  D e p a r tm e n t o f  J u s ­
t ic e  p o in te d  o u t in  its  te s tim o n y  in  o p p o s it io n  to  H.JR. 3799 th a t  A r ­
tic le  I ,  S ec tio n  8, C lause  16 o f  th e  C o n s ti tu t io n  rese rves to  s ta te s  th e  
p o w e r  to  a p p o in t  officers o f  th e  m il i t ia  a n d  th e  a u th o r i ty  to  t r a in  th e  
m il i t ia  a c c o rd in g  to  th e  d isc ip lin e  p re sc rib e d  by  C ongress . B ecause 
th e  F e d e ra l  g o v e rn m e n t does n o t co m m an d  th e  N a tio n a l G u a rd  d u r ­
in g  F e d e ra l  tr a in in g ,  th e  D e p a r tm e n t o f  J u s t ic e  p o in ts  o u t th a t  then* 
is  n o  b as is  fo r  th e  v ic a rio u s  l ia b i l i ty  o f  th e  F e d e ra l G o v e rn m e n t fo r  
th e  a c ts  o r  om issions o f  N a tio n a l G u a r d  p erso n n e l d u r in g  th a t  t r a i n ­
in g . H o w e v e r , a s  w as p o in te d  o u t in  te s tim o n y  b e fo re  th e  S u b co m ­
m itte e , th e  p r im a ry  ro le  o f  th e  m o d e m  N a tio n a l  G u a rd  is to  p ro v id e  
a  w ell t r a in e d  a n d  in te g ra l rese rv e  fo rc e  fo r  o u r  n a t io n 's  d e fen se , an d  
th e  F e d e r a l  G o v e rn m e n t does exerc ise  a  g r e a t  d ea l o f  c o n tro l o v e r 
th e  F e d e ra l  t r a in in g  a c tiv itie s  o f  th e  N a tio n a l  G u a rd .

T h e  sa m e  D e p a rtm e n t o f  D efen se  r e g u la tio n s  th a t  g o v e rn  A rm y  a n d  
A i r  F o rc e  R eserv e  t r a in in g  a c tiv i tie s  g o v e rn  th e  F e d e ra l t r a in in g  
a c tiv i t ie s  o f  th e  N a tio n a l G u a rd . A rm y  a n d  A ir  F o rc e  officers a re  
a s s ig n e d  to  each  s ta te  N a tio n a l G u a rd  o rg a n iz a tio n . T h e y  co n d u c t in ­
sp e c tio n s , m o n ito r  an d  a ss is t in  t r a in in g  a c tiv itie s  a n d  a p p ro v e  p ro ­
m o tio n  o f  N a tio n a l G u a rd  p e rso n n e l. I n  a d d i t io n , th e y  c o o rd in a te  
N a tio n a l  G u a rd  t r a in in g  w ith  th e  n ee d s  o f  th e  A rm y  an d  A i r  F o rc e . 
T h e  F e d e ra l  g o v e rn m e n t n o t  o n ly  p re sc rib e s  th e  d u ra tio n  an d  ty p e  o f  
N a tio n a l  G u a rd  t r a in in g ,  i t  p a y s  N a tio n a l  G u a r d  p e rso n n e l fo r  F e d ­
e ra l  t r a in in g ,  i t  p ro v id e s  w o rk m a n ’s com D ensa tion  to  N a tio n a l G u a rd  
p e rso n n e l f o r  in ju r ie s  su s ta in e d  d u r in g  F e d e ra l  t r a in in g  a n d  i t  p ro ­
v id e s  th e  e q u ip m e n t used  b y  N a tio n a l G u a r d  p e rso n n e l d u r in g  t r a i n ­
in g . T h u s ,  w h ile  ac tu a l c o m m an d  d u r in g  F e d e ra l  t r a in in g  a c tiv itie s  
is m a in ta in e d  by  th e  s ta te s  a s  a  m a t te r  o f  la w , as  a  m a tte r  o f  po licy , 
i t  is  a p p r o p r ia te  th a t  th e  F e d e ra l l ia b i l i ty  f o r  d am ag e s  a r is in g  o u t o f  
th e  a c ts  o r  om issions o f  N a tio n a l G u a r d  p e rso n n e l d u r in g  F e d e ra l
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t r a in in g  be e q u iv a le n t to  F e d e ra l  l ia b i l i ty  fo r  th e  a c ts  o r  om issions o f  
A i r  F o rc e  a n d  A rm y  R eserv e  p e rso n n e l w h ich  a r ise  o u t o f  th e i r  
id e n tic a l  t r a in in g .  .

T h e  b ill ,  a s  am en d ed  by th e  su b c o m m ittee , m e re ly  a m en d s  th e  d e fin i­
t io n  o f  th e  p h ra se s  “em ployee o f  th e  g o v e rn m e n t”  a n d  “ a c t in g  w ith in  
th e  scope o f  h is  office o r  e m p lo y m e n t” a s  th e y  a re  u sed  in  th e  to r t  
c la im s  p ro v is io n s  o f  t i t le  28 to  in c lu d e  N a tio n a l G u a r d  p e rso n n e l e n ­
g a g e d  in  F e d e ra l  tr a in in g .  I t  is  th e  in te re s t o f  th e  com m ittee  th a t  co v e r­
ag e  u n d e r  th e se  p ro v is io n s  be th e  sam e fo r  N a tio n a l G u a rd  p e rso n ­
ne l a s  i t  is  f o r  m em bers o f  th e  A rm y  a n d  A i r  F o rc e  R eserves, see, 43 
C o m p . G en . 412, B -148324 (1963) ( in a c tiv e  d u ty  t r a in in g  ex ten d s  
f ro m  th e  tim e  o f  f irs t m u s te r  u n t i l  th e  en d  o f  sc h ed u led  in a c tiv e  d u ty  
t r a in in g  f o r  th e  d a y  an d  does n o t  in c lu d e  tra v e l  to  a n d  f ro m  hom e an d  
h e a d q u a r te r s ) .  T h is  decision  o f  th e  C o m p tro l le r  G en e ra l is r e p r in te d  
in  th e  a p p e n d ix  below . I t  is  w ell s e t t le a  th a t  c la im s  fo r  in ju r ie s  to  
se rv ic em en  th a t  “ a r ise  o u t o f  o r  a re  in  th e  co u rse  o f  a c tiv i ty  in c id en t 
to  se rv ic e ”  m a y  n o t  be b ro u g h t u n d e r  th e  F e d e ra l  T o r t  C la im s  p ro v i­
s io n  o f  t i t l e  28, see. Feres v. United States, 340 U .S . 135 .71  S .C t. 153, 
95 L .E d .  152 (1 9 5 0 ). I t  is th e  in te n t  o f  th e  C o m m ittee  th a t  th e  ru le  o f  
th e  Feres case a p p ly  to  th e  ac ts  o r  om issio n s o f  N a tio n a l G u a rd  p e r ­
so n n e l.
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T h e  tm e n d m e n ts  m ade b y  th is  b ill to  th e  T o r t  c la im s p ro v is io n s  o f  
t i t le  28. a n d  specifically  to  th e  d e f in itio n s  c o n ta in e d  in  sec tio n  2671 o f  
t h a t  t i t le ,  o n ly  concern  th e  a p p l ic a tio n  o f  th e  F e d e ra l  t o r t  c la im s 
p ro v is io n s  o f  th a t  t i t le .  T h e y  d o  n o t ch a n g e  o r  m o d ify  th e  a p p l ic a ­
t io n  o f  a n y  o th e r  law s g o v e rn in g  fe d e ra l em p loyees such  as  th e  E th ic s  
in  G o v ern m e n t A c t o f  1978, a s  a m e n d e d .1

S ectiojc-B t -Sectio:: A nalysis

S ection  1 am en d s  th e  d e f in itio n  o f  “ E m p lo y e es  o f  th e  G o v e rn m e n t"  
a n d  th e  d e fin itio n  o f  “A c tin g  w ith in  th e  scope o f  h is  office o r  em p lo y ­
m e n t”  in  sec tio n  2671 o f  t i t l e  28, U n ite d  S ta te s  C ode, to  e x te n d  th e  
scope o f  th e  F e d e r t  to r t  c la im s  p ro v is io n s  o f  th a t  t i t le  to  m em b ers  o f  
th e  N a tio n a l G u a rd  w h ile  e n g a g e d  in  F e d e ra l  t r a in in g  o r  d u ty .

S ec tio n  2 am en d s  section  1089 o f  t i t l e  10, U n ite d  S ta te s  C ode , w h ich  
c re a te s  a n  exc lu sive  rem ed y  a g a in s t  th e  U n ite d  S ta  es in  c iv il a c tio n s  
a r is in g  o u t o f  m ed ica l m a lp ra c t ic e  b y  c e r ta in  fe d e ra l em p loyees to  
in c lu d e  a c tio n s  a r is in g  o u t o f  m e d ica l m a lp ra c tic e  bj  N a tio n a l G u a rd  
m ed ica l p e rso n n e l w h ile  e n g a g e d  in  F e d e ra l  tr a in in g .

S ec tio n  3 re p e a ls  section  334 o f  t i t le  32, U n ite d  S ta te s  C ode , re ­
la t in g  to  p a y m e n t o f  m a lp ra c tic e  l ia b i l i ty  o f  N a tio n a l G u a rd  m ed ica l 
perso n n e l.

S ec tio n  4 p ro v id e s  th a t  th e  a m e n d m e n ts  a n d  th e  rep e a l m a d e  by  
th e  b ill sh a ll  a p p ly  p ro sp ec tiv e ly .

Conclusion

I n  l ig h t  o f  th e  co n s id e ra tio n  a n d  c irc u m sta n ce s  d iscussed  in  th is  r e ­
p o r t ,  i t  is  recom m ended  t h a t  th e  b il l ,  a s  am en d e d , be co n sid ered  
fa v o ra b ly .

L E G I S L A T I V E  H I S T O R Y
P.L. 87-124

> Public Lnw 95-321. 92 Slot. 1824, ai amended bj- Public Law 9^-19, 98 Stat ST-44 and 
Public Uw 98-28. 98 But. 78.
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S ta te m e n ts  U n d er C lau se  2 (1 ) ( 3 ) ( A ) .  C lau se  2 ( 1 ) ( 3 ) ( B ) ,  

C lau se  2 ( 1 ) ( 2 ) ( B ) ,  C lau se  2 ( 1 ) ( 3 ) ( D ) ,  C lau se  2 ( 1 ) ( 4 ) ,  and 
C lau se  2 (1 ) (3 )  (C )  o f R u le  X I  an d  C lau se  7 ( a ) ( 1 )  o r  R u le  
X I I I  of t h e  H ouse of R ep re sen ta tiv es

COST (RULE XIII ( I ) ( a ) ( l | |

T h e  C o n g ress io n a l B u d g e t Office in  i t s  le t te r  o f  D ecem ber 10 .1981  
ad v ised  th e  C o m m ittee  th a t  i t  is ex p e c ted  th a t  p assag e  o f  th is  le g is­
la tio n  w ill r e su lt  in  a d d i t io n a l  o u tla y s  o f  8661,000 in  F is c a l Y e a r  82, 
$721,000 in  F is c a l Y e a r  83, $757,000 in  F is c a l  Y e a r  84. $792,000 in  
F is c a l Y e a r  85, an d  $823,000 in  F is c a l  Y e a r  86. T h is  e s tim a te  is based  
on fig u res  p ro v id e d  bv  th e  U n ite d  S ta te s  A rm y  a n d  A ir  F o rc e  c la im s 
se rv ice  as  w ell as in fo rm a tio n  f ro m  th e  s ta te s  o f  N ew  Y o rk  an d  
C a lifo rn ia .
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OVERSIGHT STATEMENT (RULE XI 2(1) (3) (A))

T h e  S u b co m m itte e  on  A d m in is tra t iv e  L aw  a n d  G o v e rn m e n ta l R e la ­
tio n s  o f  th is  co m m ittee  exercises th e  co m m itee 's  o v e rs ig h t re sp o n s i­
b ili ty  in  acco rd an ce  w ith  ru le  V I ( b )  o f  th e  R u le s  o f  th e  C o m m ittee  
on th e  J u d ic ia r y  w ith  re fe ren ce  to  th e  su b je c t o f  to r t  c la im s. T h a t  
su b co m m ittee  h a s  recom m ended  th e  am e n d m e n ts  p ro v id e d  in  th is  b ill, 
a n d  th e  C o m m ittee  jo in s  in  rec o m m en d in g  th e  ch a n g e s  m ad e .

(RULE XI 2(1) (3) (B))

E n a c tm e n t o f  th e  b ill w o u ld  n o t c re a te  a n y  a d d i t io n a l  co s t f o r  th e  
G o v e rn m e n t p u r s u a n t  to  ru le  X I I I ( 7 )  ( a )  ( 1 ) .  T h e  b ill does n o t in ­
volve new  b u d g e t a u th o r i ty  n o r  does i t  re q u ire  new  o r  in c re a se d  ta x  
e x p e n d itu re s  a s  c o n te m p la te d  b y  c la u se  2 (1) (3 )  ( B ) o f  ru le  X I .

COMMITTEE VOTE (RULE XI 2(1) (2) (B))

O n  D ec em b e r 8 ,1 9 8 1 , th e  fu ll  C o m m ittee  on  th e  J u d ic ia r y  a p p ro v e d  
th e  b ill ,  H .R . 3799, by  voice vo te .

OVERSIGHT FINDINGS AND RECOMMENDATIONS OT THE COMMITTEE ON 
GOVERNMENT OPERATIONS (RULE XI 2(1) (31(D))

N o fin d in g s  o r  rec o m m en d a tio n s  o f  th e  C o m m ittee  on G o v e rn m e n t 
O p e ra tio n s  w ere  received  as  r e fe r re d  to  in  su b d iv is io n  ( D )  o f  c lause  
2 (1 ) (3 )  o f  H o u se  R u le  X L
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INFLATIONARY IMPACT (RULE XI 2(1) (4))

I n  co m p lia n ce  w ith  c lause  2 (1 ) (4 )  o f  H o u se  ru le  X I ,  i t  is  s ta te d  
t h a t  th i s  le g is la tio n  w ill h av e  n o  in f la t io n a ry  im p a c t on  p r ic e s  a n d  
costs o n  th e  o p e ra tio n  o f  th e  n a t io n a l econom y.

E stimate of the Congressional B udget O ffice

U .S. Congress, 
C on g ressio n al B udget O ffice , 
Washing ton, D.C., December 10,1981.

H o n . P e te r  W . Rodino, J r . ,
Chairman, Committee on the Judiciary, UJS. House of Representa­

tives, Washington, D.C.
D ear M r. C h a irm an  : P u r s u a n t  to  S ec tio n  403 o f  th e  C o n g ress io n a l 

B u d g e t A c t o f  1974, th e  C o n g ress io n a l B u d g e t Office h a s  p re p a re d  
th e  a t ta c h e d  co s t e s tim a te  f o r  H .R . 3799, a  b ill to  am e n d  t i t l e  28, 
U n ite d  S ta te s  C ode , to  p ro v id e  t h a t  th e  F e d e ra l  to r t  c la im s  p ro v is io n s  
o f  t h a t  t i t le  a re  th e  exc lu sive  rem e d y  in  m ed ica l m a lp ra c tic e  ac tio n s  
a n d  p ro c e e d in g s  re s u lt in g  f ro m  fe d e ra lly  a u th o r iz e d  N a tio n a l G u a rd  
t r a in in g  a c tiv itie s ,  a n d  fo r  o th e r  p u rp o se s , a s  o rd e re d  r e p o r te d  on 
D ecem ber 8 .1981 .

S h o u ld  th e  C o m m ittee  so d es ire , w e w o u ld  be p le ase d  to  p ro v id e  
f u r th e r  d e ta i l  o n  th e  a t ta c h e d  co s t e s tim a te .

S in c e re ly ,
Raym ond C . S cheppach ,

( F o r  A lic e M . R iv lin , D ir e c to r ) .
2 6 9 7

F E D E R A L  T O R T  C L A I M S
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CON'QRIAIIONAL BUDGET O m C I— Co«T ESTIMATE

D ecember 10,1981.
1. B i l l  n u m b e r : H .R . 3799.
2. B i l l  t i t l e : A  b ill to  am en d  t i t l e  28, U n ite d  S ta te s  C ode, to  p ro v id e  

t h a t  th e  F e d e ra l  to r t  c la im s p ro v is io n s  o f  t h a t  t i t le  a re  th e  exc lusive  
re m e d y  in  m ed ica l m a lp ra c tic e  a c tio n s  a n d  p ro ce ed in g s  re s u lt in g  fro m  
fe d e ra lly  a u th o r iz e d  N a tio n a l G u a rd  t r a in in g  a c tiv itie s , a n d  f o r  o th e r  
p u rp o ses .

3. B ill  s ta tu s :  A s  o rd e re d  re p o r te d  b y  th e  S e n a te  C o m m ittee  on 
th e  J u d ic ia r y  o n  D ecem ber 8 ,1981 .

4 . B i l l  p u r p o s e : T h e  b il l  e s ta b lish e s  th a t  th e  U n ite d  S ta te s  sh a ll 
h a v e  ex c lu s iv e  ju r is d ic t io n  on c la im s  r e s u l t in g  f ro m  N a tio n a l G u a rd  
t r a in in g  a c tiv itie s  in c lu d in g  in ju r y  o r  loss o f  p ro p e r ty ,  o r  p e rso n a l 
in ju r y  o r  d e a th .

T h e  U n ite d  S ta te s  shrill a lso  be ex c lu siv e  in  p ro v id in g  rem e d y  to  
c la im s f o r  d a m a g e s  f o r  p e rso n a l in ju r y  a n d  d e a th  cau sed  b y  a n y  
m e d ica l p e rso n n e l o f  th e  a rm e d  fo rc es  a n d  th e  N a tio n a l G u a rd  w h ile  
a c t in g  w ith in  th e  scope o f  h is  d u tie s  o r  e m p lo y m e n t.
6. C o s t e s t im a te :
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EiLimited authorisation levels:

Fiscal rear:
198 2 ...............................  __ 1081.000
1983 .............................................. 722,000
1984 .— ............................    787.000
1985 .......................................    792,000
1908 ---------------------------------------------- 823,000

Estimated outlays:
Fiscal year:

1982 ----------------------------------------------  681,000
1983 ---------------------------------------------- 721,000
1904 _____________________   737,000
1966 ---------------------------------------------- 792,000
1908 ----------------------------------------------  823,000

T h e  co s ts  o f  th is  b ill f a l l  w ith in  fu n c tio n  050.
6. B a s is  o f  e s t im a te :  N e ith e r  th e  D e p a r tm e n t  o f  D efense , th e  N a ­

tio n a l G u a r d  B u re a u , n o r  th e  s ta te s  th e m se lv es  h a v e  ex ten siv e  d a ta  
on  N a tio n a l  G u a rd  re la te d  c la im s w h ic h  w o u ld  be affected  b y  th is  
b ill . T h e  m a jo r  c o n tr ib u t in g  fa c to rs  to  t h i s  p ro b lem  a re  th e  v a r io u s  
s ta te  rem e d ies  a n d  p ro ce d u re s  a v a ila b le  to  in v e s tig a te  a n d  p rocess 
N a tio n a l G u a rd  c la im s. B ecause o f  th ese  lim ita tio n s , C B O  is c a s in g  
th is  e s tim a te  on  th e  w e ig h ted  a v e rag e  o f  to ta l  c la im s  p a id  f o r  th re e  
y e a r s  to  N a tio n a l G u a rd  p erso n n e l in  d a t a  p ro v id e d  b y  C a lifo rn ia  a n d  
N ew  Y o rk , tw o  s ta te s  w ith  la rg e  N a tio n a l G u a r d  forces.

F o u r  s ta te s  c u r r e n t ly  h a v e  a n  a r r a n g e m e n t  w ith  th e  U n ite d  S ta te s  
A rm y  to  s h a re  th e  a m o u n ts  o f  c la im s  p a id  e q u a lly . A p p ro x im a te ly  
11.7 p e rc e n t o f  a l l  N a tio n a l G u a rd sm e n  l iv e  in  s ta te s  w ith  su ch  a n  a r ­
r a n g e m e n t. F o r  th ese  s ta te s  i t  is  a ssu m ed  t h a t  one h a l f  o f  th e  c la im s 
to  be p a id  w o u ld  be a n  a d d i tio n a l co st to  th e  U .S . g o v ern m en t.

T h e  re m a in in g  88.3 p e rc e n t o f  N a tio n a l  G u a rd sm e n  liv e  in  s ta te s  
w h ere  th e  fe d e ra l g o v e rn m e n t h a s  n o  l ia b i l i ty  f o r  N a tio n a l G u a rd  
c la im s. F o r  th e se  s ta te s  th e  a d o p tio n  o f  th is  b ill  w o u ld  s h if t  th e  costs 
o f  a ll a w a rd e d  c la im s  a p p lic a b le  u n d e r  th e  F e d e ra l  to r t  c la im s p ro v i­
sion  f ro m  th e  s ta te s  to  th e  fe d e ra l g o v e rn m e n t.

L E G I S L A T I V E  H I S T O R Y
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7. E s tim a te  c o m p a r is o n : N one.
8. P re v io u s  CBO e s tim a te :  CBO p ro v id e d  a n  e s tim a te  o n  S. 267, 

o rd e re d  re p o r te d  o n  D ecem b er 8 .1 9 8 1 . H .R . 3799 is  s im ila r  to  S. 267, 
a n d  th e  coet e s tim a te s  a re  id e n tic a l.

9. E s tim a te  p re p a re d  b v : T h o m a s  D . P h il l ip s .
10. E s tim a te  a p p ro v e d  by:

J a h m  L . B l o t .  
Assistant Director for Bridget Analysis.

• • • • •

F E D E R A L  T O R T  C L A I M S
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Attzkdxx I

U .S . H ouse or RzraraiNTATma, 
C o v u r r r a  ok  A r k e d  Services, 

Washington, D.C., November 3,1981.
H o n . P e te r  W . Rodino, J r . ,
Chairman, Committee on the Judiciary,
UJS. House of Representatives,
Washington, D.C.
Dear M il  C h a irm an : R e fe re n c e  is  m a d e  to  H .R . 3799, a  b ill  to  

am en d  t i t l e  28, U n ite d  S ta te s  C ode , to  p ro v id e  t h a t  th e  F e d e ra l  to r t  
c la im s p ro v is io n s  o f  t h a t  t i t l e  a r e  th e  ex c lu s iv e  rem e d y  in  m ed ica l 
m a lp ra c tic e  a c tio n s  a n d  p ro ce ed in g s  r e s u lt in g  f ro m  fe d e ra lly  a u th o r ­
iz ed  N a tio n a l G u a rd  t r a in in g  a c tiv itie s . I  u n d e rs ta n d  t h a t  th e  S u b ­
co m m ittee  o n  A d m in is tra t iv e  L a w  a n d  G o v e rn m e n ta l R e la tio n s , 
c h a ire d  b y  M r. D a n ie lso n , h a s  fa v o ra b ly  re p o r te d  t h a t  b ill  to  th e  fu ll  
co m m ittee , a n d  I  w ish  to  o ffe r  m y  s u p p o r t  a n d  t h a t  o f  th e  co m m ittee  
f o r  i t s  e n a c tm e n t

A s y o u  w ill re c a ll, th e  p ro v is io n s  o f  H .R . 3799 w ore in c lu d e d  in  S . 
815, th e  S e n a te  v e rs io n  o f  th e  fiscal y e a r  1982 D efen se  a u th o r iz a t io n  
le g is la tio n , b u t  n o t in  th e  H o u se  a m e n d m e n t  W e  reco g n ized  im ­
m e d ia te ly  th e  ju r is d ic tio n a l  p ro b le m  in v o lv ed  a n d  w ere  su ccessfu l in  
h a v in g  tn e  S e n a te  reced e  to  th e  H o u se  d u r in g  th e  co n fe re n ce  o n  S . 
815. I n  t h a t  co n fe re n ce  w e n o te d  th a t  y o u r  c o m m ittee  w o u ld  ta k e  e a r ly  
a c tio n  o n  H .R . 3799 a s  in d ic a te d  b y  C h a irm a n  D an ie lso n , a n d  we s in ­
ce re ly  a p p re c ia te  y o u r  le a d e rsh ip  a n d  t h a t  o f  M r. D an ie lso n  in  b r in g ­
in g  th e  b u l  b e fo re  th e  J u d ic ia ry  C o m m ittee .

B ecau se  o f  th e  o b v io u slv  th o ro u g h  m a n n e r  in  w h ich  th e  S u b co m ­
m it te e  on  A d m in is tra t iv e  L a w  a n d  G o v e rn m e n ta l R e la tio n s  h a s  ac te d  
o n  H .R . 3799, w e d o  n o t  p la n  to  h o ld  h e a r in g s  o n  th e  su b je c t a l th o u g h  
th e  b il l  w as r e fe r re d  to  th is  co m m ittee  a s  w ell. A c c o rd in g ly , I  w o u ld  
a p p re c ia te  i t  i f  y o u  w o u ld  in c lu d e  th is  le t te r  in  y o u r  rec o rd  a s  a n  
e n d o rse m en t o f  th e  le g is la tio n  a n d  a n  in d ic a t io n  o f  o u r  s u p p o r t  w h en  
th e  b ill  reach es th e  floor.

M r. C h a irm a n , m a y  w e a g a in  e x p re ss  o u r  a p p re c ia tio n  to  y o u  a n d  
C h a irm a n  D an ie lso n  f o r  th e  e x p e d itio u s  h a n d l in g  o f  H .R . 3799 a n d  
fo r  y o u r  c o o p e ra tio n  w ith  u s  in  o u r  su ccessfu l e ffo rts  c o n c e rn in g  th e  
t o r t  c la im s p ro v is io n s  in  th e  co n fe re n ce  o n  S . 815.

W i th  b es t re g a rd s ,
S in ce re ly ,

M e lv in  P r ic e ,  Chairman.
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Arrzsoxx I I

43  C om p. G en . 412 (1963)

[ B -1 4 8 3 2 4 J

Military Personnel—Reservists—Death or Inquiry— Inac­
tive Duty Training—Injury Within Scope of Duties 

I n  view  o f  th e  f a c t  th a t  th e  c o u r t r e f ra in e d  f ro m  f o rm u la t­
in g  a  ru le  f o r  g e n e ra l a p p lic a tio n  in  Meister v . United States, 
C t. C l. N o. 54 -?2 , dec id ed  J u ly  12 .1963, in  w h ich  i t  h e ld  t h a t  a  
re se rv is t  o rd e re d  to  p e r fo rm  in a c tiv e  d u ty  a t  a  t r a in in g  c e n te r  
w h o  w h ile  p ro c e e d in g  to  th e  d r i l l  h a ll  to  r e p o r t  f o r  in sp e c­
tio n  a n d  d u ty  s lip p e d  a n d  f ra c tu r e d  h>3 a n k le  w as  “ w ith in  
th e  scope o f  h is  a ss ig n ed  d u tie s  w h en  he s l ip p e d ”  a n d . th e re ­
fo re , w ith in  th e  p u rv ie w  o f  10 U .S .C . 6 1 4 8 (a ) ,  a n d  e n t itle d  
to  th e  d is a b il i ty  benefits p re sc rib e d  b y  t h a t  se c tio n , th e  Meis­
ter case  sh o u ld  n o t be used  as  a p re c e d e n t fo r  fa v o ra b le  a d ­
m in is tr a t iv e  a c tio n  in  s im ila r  cases, a n d  a n y  c la im  in v o lv in g  
fa c ts  w hich  m ig h t be v iew ed  as  c o in in g  w ith in  th e  p u rv iew  
o f  th e  Meister case sh o u ld  be fo rw a rd e d  to  th e  U n ite d  S ta te s  
G en e ra l A c c o u n tin g  Office f o r  d i r e c t  se ttle m e n t.

Military Personnel— Reservists—Death or Injury—Inactive 
Duty Training—Injury Within Scope of Duties 

W h e n  a  re se rv is t  o rd e re d  to  in a c tiv e  d u ty  t r a in in g  su ffe rs 
a  p h y s ic a l in ju r y  d u r in g  a  sc h ed u le d  lu n c h  b re a k , o r  w h ile  
d u r in g  a  lu l l  in  h is  d u tie s  h e  e n g a g e s  in  som e in d e p e n d e n t 
a c tiv i ty ,  lie is  deem ed  to  h av e  rece ived  th e  in ju r y  w n ile  e n ­
g a g e d  in  th e  in a c tiv e  d u ty  t r a in in g  d r i l l  w ith in  tn e  p u rv ie w  
o f 10 U .S .C . 6 1 4 6 (a ) .  an d  th e re fo re ,  is  e n t i t le d  to  th e  d is ­
a b i l i ty  benefits  p re sc rib ed  b y  th a t  se c tio n , th e  re s e rv is t  h a v ­
in g  b een  o rd e re d  to  p e r fo rm  in a c tiv e  d u ty  t r a in in g  is  em ­
p lo y e d  f ro m  th e  tim e  h e  f ir s t  m u s te rs  in  f o r  t h a t  d u ty  u n t i l  
th e  e n d  o f  th e  o rd e re d  p e r io d  o f  su c h  d u ty  f o r  t h a t  d ay .

Military Personnel— Reservists—Death or Injury— Inac­
tive Duty Training—Injured While Traveling 

W h e re  fo r  th e  m u tu a l  conven ience of a  n a v a l re se rv is t  a n d  
th e  G o v e rn m e n t, he is  p e rm itte d  to  u ti l iz e  G o v e rn m e n t t r a n s ­
p o r ta t io n  as a  p e rm iss iv e  tr a v e le r  to  a n d  f ro m  a  t r a in in g  cen ­
t e r  b e fo re  o r  a f te r  & p erio d  o f  in a c tiv e  d u ty  t r a in in g ,  th e  r e ­
s e rv is t  w h ile  so  t r a v e l in g  is n o t  “em ployed-* in  in a c tiv e  d u ty  
t r a in in g  w ith in  th e  m e a n in g  o f  10 U .S .C . 6 1 4 8 (a ) ,  p re s c r ib ­
in g  d is a b il i ty  a n d  d e a th  benefits, th e  tra v e l  p u r s u a n t  to  p a r a ­
g r a p h  6 0 0 2 (2 ) o f  th e  J o in t  T ra v e l  R e g u la tio n s , w h e th e r  a c ­
c o m p lish e d  b y  p r iv a te  o r  G o v e rn m e n t co n v ey an ce , n o t  b e in g  
p a r t  o f  th e  in a c tiv e  d u ty  t r a in in g  is  o u ts id e  th e  c o n te m p la -
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t io n  o f  10 U .S .C . 6148, a n d  th e  re se rv is t ,  th e re fo re ,  is  n o t  e n ­
t i t le d  to  th e  d is a b il i ty  benefits p ro v id e d  b y  se c tio n  6 1 4 8 (a ) ,  
a n d  p e rm iss io n  to  tr a v e l  b y  G o v e rn m e n t t r a n s p o r ta t io n  to  
th e  d r i l l  s ta t io n  d u r in g  a p a r t  o f  th e  p e r io d  a s s ig n e d  fo r  th e
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p e rfo rm a n c e  o f  th e  d r i l l  w o u ld  n o t in c re ase  th e  r ig h ts  o f  th e  
re se rv is t.

To the Secretary of the Navy, October £5,1963:
^ B y  le t te r  d a te d  S e p te m b e r  4, 1963. th e  U n d e r  S e c re ta ry  o f  th e  

N a v y  req u ested  dec ision  o n  v a r io u s  q u e s tio n s  c o n c e rn in g  th e  effect 
o f  th e  dec ision  o f  th e  C o u r t o f  C la im s  in  th e  case o f  Meister v. United 
States. Ct. C l. N o. 54-62 . dec id ed  J u l y  12. 1963, o n  th e  a p p lic a tio n  
o f  10 U .S .C . 6 1 4 8 (a )  to  c e r ta in  cases in v o lv in g  in ju r ie s  su ffe red  by 
m e m b ers  o f  th e  U n ite d  S ta te s  N av a l R eserv e  w ho  h av e  been  o rd e red  
to  p e r fo rm  in a c tiv e  d u ty  tr a in in g .  T h e  req u e st f o r  d ec is io n  w as as­
s ig n e d  N o. S S -N -7 2 0  by  th e  M il i ta ry  P a y  a n d  A llo w an c e  C o m m ittee , 
D e p a r tm e n t o f  D efense .

M e is te r  h a d  b een  o rd e re d  b y  h is  e x e cu tiv e  officer to  be a t  th e  t r a i n ­
in g  c e n te r  no  la te r  th a n  7 2 0  p .m ., on  M a rc h  8. 1961. A f t e r  h e  b a d  
p a rk e d  h is  c a r  a t  th e  cu rb , e n te re d  th e  t r a in in g  c e n te r  co m p o u n d  an d  
w h ile  p ro ce ed in g  to w a rd  th e  d r i l l  h a ll  to  r e p o r t  f o r  in sp e c tio n  an d  
d u ty ,  h e  s lip p e d  a n d  f ra c tu r e d  h is  a n k le . T h e  c o u r t  h e ld  t h a t  th e  p la in ­
t i f f  w a s  “ w ith in  th e  scope o f  h is  a s s ig n ed  d u tie s  w h en  he s l ip p e d ’’ a n d  
th e re fo re  he w as h e ld  to  be w ith in  th e  p u rv ie w  o f  10 U .S .C . 6 1 4 8 (a ) . 
D o u b t is ex p ressed  a s  to  th e  scope o f  th e  ru le  a n n o u n c ed  in  th e  Meister 
case a n d  i t  is s ta te d  th a t  g u id e lin e s  a s  to  th e  a u th o r iz e d  a p p lic a tio n  
o f  th e  Meister ru le  w ou ld  be e x tre m e ly  h e lp fu l .  T h e  fo llo w in g  fa c ts  o f  
tw o  cases a re  re c ite d  as  i l lu s tra t iv e  o f  th e  ty p e s  o f  cases in  w h ich  q u es­
t io n  h a s  a risen  as  to  th e  a p p l ic a b il i ty  o f  10 U .S .C . 6 1 4 8 (a ) .

I n  th e  firs t case, J o s e p h  P a t r ic k  V o lp e , S A ,  U S N R - R .  w as  o rd e re d  
to  p e r fo rm  in a c tiv e  d u ty  t r a in in g  a t  th e  U n ite d  S ta te s  N a v a l R eserve 
T r a in in g  C e n te r , M c K e esp o rt, P e n n s y lv a n ia , d u r in g  th e  w eek e n d  o f  
A p r i l  2 0 -2 1 .1 9 6 3 . O n  A p r i l  2 1 .1 9 6 3 . h e  p a r t ic ip a te d  in  th e  schedu led  
m o rn in g  d r i l l  w h ich  w as f ro m  8 a .m . to  12 noo n . A  lu n c h  b re a k  w as 
sc h ed u le d  f ro m  12 to  1 :15 p .m .. a n d  th e  a f te rn o o n  d r i l l  session  w as 
s c h e d u le d  to  e x te n d  fro m  1:15 p .m ., u n t i l  4 :3 0  p .m . A t  a p p ro x i­
m a te ly  12:50 p .m ., d u r in g  th e  sch ed u led  lu n c h  b re a k , h e  fe ll  w h ile  
p la y in g  b ask e tb a ll on  th e  g ro u n d s  o f  th e  t r a in in g  c e n te r  a n d  sp ra in e d  
h is  h a n d .

I n  th e  second case. C h a r le s  A . S c o tt .  A M E 3 . U S N R - R ,  w a s  o rd e re d  
to  p e r f o rm  2 d a v s  o f  in a c tiv e  d u ty  t r a in in g  o n  F e b r u a r y  16 a n d  17, 
1963. a t  th e  U n ite d  S ta te s  N a v a l A i r  S ta t io n .  A la m e d a . C a lifo rn ia . 
O n  F e b ru a ry  16, 1963, he re p o r te d  f o r  t r a in in g  a t  8 F ro m  ap - 
p ro x im a te ly  1 :80 p .m .. u n til  2  p .m .. h e  p a r t ic ip a te d  w ith  h is  sq u a d ro n  
in  la u n c h in g  a  sc h ed u led  a n ti- su b m a r in e  w a r fa r e  h e l ic o p te r  f lig h t. 
U p o n  co m p le tio n  o f  th e  la u n c h in g . S c o tt  a n d  th re e  o th e r  m en fro m  
h is  sq u a d ro n  p roceeded  to  th e  s ta t io n ’s g y m n a s iu m  to  p la y  h a n d b a ll  
w h ile  a w a it in g  th e  r e tu rn  o f  th e  f lig h t sq u a d ro n . A t  a p p ro x im a te ly  
2 :3 0  p .m .. w h ile  p la y in g  h a n d b a ll ,  S c o t t  s u s ta in e d  a  f r a c tu r e  o f  h is  
r i " h t  th u m b .

T h e  su b m iss io n  poses f o r  d ec is ion  th e  fo llo w in g  q u e s tio n s :

( a )  M a y  a  re se rv is t w h o  h a s  b een  o rd e re d  to  p e r f o rm  in ­
a c tiv e  d u ty  t r a in in g  a n d  w h o  s u s ta in s  a n  in ju r y  a f t e r  h e  h a s  
re a c h e d  h is  t r a in in g  c e n te r  b u t  b e fo re  h e  h a s  a c tu a lly
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m u ste re d  f o r  d u ty ,' as  i l lu s tr a te d  by  th e  Meister case , be 
d eem ed  to  h a v e  received  h is  in ju r y  w h ile  e n g a g e d  in  a n  in ­
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a c tiv e  d u tv  t r a in in g  d r i l l  w ith in  th e  p u rv ie w  o f  10 U S C  
6 1 4 8 (a )?

( b )  M a y  a  reserviB t w h o  lias re p o r te d  to  h is  t r a in in g  c en te r 
f o r  in a c tiv e  d u ty  ( a n d  h n s a c tu a lly  m u s te re d )  a n d  in c u rs  an 
in ju ry ’ d u r in g  a  sch ed u led  b rea k  in  t r a in in g  d r i l ls ,  a s  i l lu s ­
t r a t e d  by  th e  V o lpe  case, be deem ed  to  h av e  received  h is  in ju ry  
w h ile  en g a g e d  in  a n  in a c tiv e  d u tv  t r a in in g  d r i l l  w ith in  the 
p u rv ie w  o f  10 U S C  6 1 4 8 (a )  ?

( c )  M a y  a  re se rv is t w ho  h a s  re p o r te d  to  h is  t r a in in g  c e n te r  
f o r  in a c tiv e  d u ty  a n d  su s ta in s  an  in ju r y  d u r in g  th e  p e r io d  o f 
& sc h e d u le d  t r a in in g  d r i l l  b u t a s  th e  d ir e c t  re s u lt  o f  som e 
in d e p e n d e n t a c tiv i ty  th a t  is  n o t p a r t  o f  h is  t r a in in g  d u tie s , as 
i l lu s tr a te d  b y  th e  S c o tt  case , be deem ed  to  h av e  rece iv ed  h is  
i n ju r y  w h ile  en g a g ed  in  a n  in a c tiv e  d u ty  t r a in in g  d r i l l  w ith in  
p u rv ie w  o f  10 U S C  6148 ( u ) ?

( d )  I f  th e  a n sw e r  to  q u es tio n  ( a ) ,  above , is in  th e  affirm a­
t iv e ,  w o u ld  th e  a n sw e r  be th e  sam e in  a  case c o n ta in in g  f a c tu a l 
e lem e n ts  su c h  as th o se  in  th e  case o f  th e  U .S . M a r in e  C o rp s  
S e rg e a n t  d iscussed  in  38 C o m p . G en . 841!

(e )  M a y  & re se rv is t w ho su ffe rs  a  d is a b lin g  in ju r y  w h ile  be­
in g  t r a n s p o r te d  (n o  re im b u rse m e n t in v o lv e d )  b y  G o v e rn m e n t 
a i r ,  la n d  o r  w a te r  tr a n s p o r ta t io n  in c id e n t t o  th e  p e r fo rm a n c e  
o f  o rd e re d  o r  a u th o riz e d  in a c tiv e  d u ty  t r a in in g ,  to  o r  fro m  
su ch  d u ty ,  p r io r  to  m u s te r  o r  fo llo w in g  th e  te rm in a tio n  o f  
su c h  p e r io d  o f  d u ty , be deem ed  to  h av e  rece iv ed  h is  in ju r y  
w h ile  en g a g e d  in  a n  in a c tiv e  d u ty  t r a in in g  d r i l l  w ith in  the  
p u rv ie w  o f  10 U S C  6 1 4 8 (a )  ?

( f )  I f  th e  an sw er to  q u es tio n  ( e ) ,  a b o re , is  in. th e  n e g a tiv e , 
w o u ld  th e  an sw e r be th e  sam e i f  th e  tra v e l w as  a u th o r iz e d  to  
b e  p e r fo rm e d  a n d  w as  p e r fo rm e d  d u r in g  th u  p e r io d  o f  tim e  
a s s ig n e d  fo r  th e  p e rfo rm a n c e  o f  th e  d r i l l  ?

( g )  I f  th e  an sw e r to  q u es tio n  ( e ) ,  above, is  in  th e  affirm a­
tiv e ,  w o u ld  th e  a n sw e r  be th e  sam e i f  th e  re se rv is t  w ere  to  
in c u r  a d is a b lin g  in ju r y  w h ile  p e r fo rm in g  tra v e l  to  o r  f ro m  
th e  p la c e  o f  p e r fo rm a n c e  o f  in a c tiv e  d u ty  t r a in in g  b y  a  m ean s 
o th e r  th a n  G o v e rn m e n t a i r ,  la n d  o r  w a te r  t r a n s p o r ta t io n ,  
w ith  th e  ex p re ss  a u th o r iz a t io n  o f  h is  c o m m a n d in g  officer?

B e fo re  a n s w e r in g  th e  specific  q u es tio n s , we c o n s id e r  i t  n ecessary  to  
sa y  t h a t  w e  d o  n o t  ag re e  w ith  th e  c o u r t’s  co n c lu sio n  in  th e  Meister 
case . T h e  d ec is io n  in  th a t  case is  in c o n s is te n t w i th  o u r  v iew  o f  section  
1 o f  th e  a c t  o f  .Tune *20. 1949, C h . 225, 63 S ta t .  201 (n o w  10 U .S .C . 
6 1 4 8 (a ) )  a s  ex p ressed  in  38 C o m p . G en . 841, t h a t  C o n g ress  in te n d e d  
to  p ro v id e  co v e rag e  fo r  in ju r ie s  su ffe red  by  in a c tiv e  d u ty  tra in e e s  o n ly  
w h ile  a c tu a l ly  p e r fo rm in g  in a c tiv e  d u ty  t r a in in g .  T h e  c o u r t  s ta te d  
t h a t  i t  w o u ld  n o t a t te m p t  to  “ la y  dow n  a  ru le  o f  g e n e ra l a p p l ic a tio n ” 
a n d  i t  is c le a r  t h a t  th e  c o u r t  l im ite d  its  d ec is ion  to  th e  p a r t i c u la r  fa c ts  
in v o lv e d  in  th a t  case. T h e  c o u r t d id  n o t in d ic a te  th e  d eg re e  o f  p h y s ­
ica l p r o x im ity  “ betw een  th e  em p loyee  a n d  e m p lo y e r” re q u ire d  in  such 
cases a n d  i t  is n o t c le a r  f ro m  th e  c o u r t ’s  o p in io n  w h a t a c tio n  i t  m ig h t 
ta k e  in  a  s im ila r  case in  w h ich  so m e o f  th e  fa c ts  p re s e n t in  th e  Meister
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case a r e  m iss in g . W h ile  w c  d id  n o t  recom m end  f u r th e r  a c tio n  in  th e  
Meister c a se  to  th e  D e p a r tm e n t o f  J u s t ic e  since, a s  a  p r a c t ic a l  m a tte r ,
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we d o u b te d  th a t  a n y  u se fu l p u rp o se  w o u ld  be se rv ed  b y  f u r th e r  p r o ­
ceed ings, i t  is o u r  view  th a t  a s im ila r  case based  on  f a c ts  a l i t t le  m o re  
fa v o ra b le  to  th e  G o v e rn m e n t sh o u ld  be v ig o ro u sly  d e fe n d ed .

I n  v iew  o f  th e  fa c t  t h a t  th e  c o u r t  r e f ra in e d  f ro m  f o rm u la t in g  a  r u le  
f o r  g e n e ra l a p p l ic a tio n  in  th o  Meister case, i t  sh o u ld  n o t be u se d  a s  
a  p re c e d e n t fo r  fa v o ra b le  a d m in is tra t iv e  a c tio n  in  a n y  s im ila r  case. 
A n y  c la im  in v o lv in g  fa c ts  w h ich  m ig h t be v iew ed  a s  co m in g  w ith in  
th e  p u rv ie w  o f  t h a t  case sh o u ld  be fo rw a rd e d  to  th is  Office f o r  d ir e c t  
se ttle m e n t. Q u es tio n  ( a )  is an sw e re d  a c c o rd in g ly  a n d  q u es tio n  ( d )  
re q u ire s  n o  an sw er.

W h e n  a  re se rv is t  is  o rd e re d  to  in a c tiv e  d u ty  t r a in in g  in  s i tu a tio n s  
s im ila r  to  th e  Volpe a n d  Scott cases, th e  p e r io d  o f  t r a in in g  e x te n d s  
f ro m  th e  t im e  th e  m an  is  f irs t m u s te re d  in  u n ti l  th e  e n d  o f  n is  sch ed ­
u le d  in a c tiv e  d u ty  t r a in in g  on  th a t  d ay . I t  c a n n o t be s a id  t h a t  
d u r in g  a sc h ed u le d  lu n c h  b re a k  (Volpe case) o r  a  tim e  w h en  n o  a c tu a l 
d u ty  is b e in g  p e r fo rm e d  d u r in g  a  d r i l l  (Scott case) th e  m a n  re v e r ts  
to  h is  n o rm a l c iv ilia n  s ta tu s  so  as  to  be o u ts id e  th e  p ro te c tio n  o f  10 
U .S .C . 6 1 4 8 (a )  d u r in g  tho6e tim es. I n  n e i th e r  o f  th e  cases d esc r ib e d  
h a d  th e  m e n  been  re leased  f ro m  m il i ta ry  c o n tro l a t  th e  tim e  th e  i n ­
ju r ie s  w ere  su s ta in e d . W h ile  i t  m a y  n o t  be co n c lu d ed  t h a t  a  re s e rv is t  
is  em p lo y e d  on  in a c tiv e  d u ty  f o r  th e  e n t i r e  d a y  on  w h ic h  a  d r i l l  o r  
d r i l l s  a re  p e r fo rm e d , i t  is  o u r  v iew  th a t ,  w hen  a  re se rv is t  is  o rd e re d  
to  p e r fo rm  in a c tiv e  t r a in in g ,  h e  is so  em p lo y ed  f ro m  th e  tim e  he 
f ir s t  m u s te rs  in  f o r  t h a t  d u ty  u n t i l  th e  e n d  o f 't h e  o rd e re d  p e r io d  o f  
s tich  d u ty  f o r  t h a t  d ay . Q u estio n s  (b )  a n d  (c )  a r e  a n sw e re d  in  th e  
a ffirm ative .

I t  is  a ssu m ed  th a t  q u es tio n s (e )  th ro u g h  ( g l  a re  l im ite d  to  s i tu a ­
tio n s  w h ich  m a y  ra ise  in  connection  w itn  d r i l l s  o r  o th e r  sch ed u le d  
in a c tiv e  d u ty  t r a in in g  a t  th e  m em b er’s  R eserve co m p o n en t u n i t  h e a d ­
q u a r te rs .  P a r a g r a p h  600*2(2) o f  th e  J o i n t  T ra v e l R e g u la tio n s  p r o ­
v id es th a t  a  m em b er is  n o t e n tit le d  to  tr a v e l  o r  t r a n s p o r ta t io n  a l lo w ­
ances fo r  a n y  in a c tiv e  d u ty  t r a in in g  a t  th e  c i ty  o r  to w n  in w h ich  th e  
h e a d q u a r te rs  o f  h is  R eserv e  co m p o n en t u n i t  is  lo c a te d , in c lu d in g  
tr a v e l  betw eeen  h is  hom e a n d  th e  H ead q u arte rs  o f  h is  R e serv e  u n it .  
T o u rs  o f  in a c tiv e  d u ty  t r a in in g  a re  fo r  sc h ed u le d  p e r io d s  o f  tim e  a n d , 
w h ere  su c h  d u ty  is  to  be p e r fo rm e d  a t  th e  h e a d q u a r te rs  o f  th e  m em ­
b e r ’s  R e esrv e  u n i t ,  d o  n o t  in c lu d e  tr a v e l  to  a n d  f ro m  h is  h o m e a n d  
h e a d q u a r te rs .  S u c h  tra v e l ,  n o  m a tte r  w h e th e r  i t  is ac co m p lish e d  b y  
p r iv a te  o r  G o v e rn m e n t conveyance, is n o t  a  p a r t  o f  th e  in a c tiv e  d u ty  
t r a in in g  a n d  is  o u ts id e  th e  c o n te m p la tio n  o f  10 U .S :C . 6148. S ee in  
th is  co n n ec tio n  38 U .S .C . 1 0 6 (d ) . I t  is  o u r  v iew  th a t  i f  C o n g ress  h a d  
in te n d e d  to  e x te n d  th e  benefits o f  10 U .S .C . 6148 to  c o v e r  a  re se rv is t 
w h ile  t r a v e l in g  in  co n n ectio n  w ith  in a c tiv e  d u ty  t r a in in g  a t  th e  lo c a­
t io n  o f  h is  R eserv e  co m p o n en t u n it  h e a d q u a r te rs ,  i t  d o u b tle ss  w o u ld  
h av e  used  a p p r o p r ia te  la n g u a g e  to  m a k e  th a t  in te n tio n  c le a r . T h u s ,  
w h ere  a  re se rv is t  w as  in ju re d  w h ile  p ro c e e d in g  to  h is  hom e 65 m iles 
a w a y  as  th e  d r iv e r  o f  a  G o v e rn m e n t t r u c k  a f t e r  co m p le tio n  o f  a  p e r io d  
o f  in a c tiv e  d u ty  t r a in in g ,  we co n c lu d ed  t h a t  in  th e  absence o f  a  sh o w ­
in g  t h a t  su c h  t r u c k  d r iv in g  a c tiv i ty  w a s  a  p re sc rib e d  p a r t  o f  h is  i n ­
a c tiv e  d u ty  t r a in in g  as  a  re se rv is t, he w a s  n o t e n t i t le d  to  th e  benefits
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o f  10 U .S .C . 3687 a n d  3721 w h ich  c o n ta in  la n g u a g e  s im ila r  t o  t h a t  
f o u n d  in  10 U .S .C . 6148. A cc o rd in g ly , w h ere  f o r  th e  m u tu a l  co n ­
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ven ience o f  th e  m e m b er a n d  th e  G o v e rn m e n t, a  m e m b er is  p e r m i t te d  
to  u til iz e  G o v e rn m e n t t r a n s p o r ta t io n  a s  a  p e rm iss iv e  p a s se n g e r  in  
tra v e lin g , t o  o r  f ro m  h is  t r a in in g  c e n te r  b e fo re  o r  a f t e r  a  p e r io d  o f  
in a c tiv e  d u ty  t r a in in g ,  h e  is n o t “ em p lo y ed ”  in  in a c tiv e  d u ty  t r a i n in g  
w ith in  th e  m e a n in g  o f  10 U .S .C . 6 1 4 8 (a )  w h ile  so t r a v e l in g .  Q u es­
tio n  (e )  is  a n sw e re d  in  th e  n e g a tiv e  a n a  q u es tio n  ( g )  re q u ire s  n o  
an sw er.

I t  is  o u r  v ie w  t h a t  th e  g r a n t in g  o f  p e rm is s io n  to  t r a v e l  b y  G o v e rn ­
m e n t t r a n s p o r ta t io n  to  th e  d r i l l  s ta t io n  d u r in g  a  p a r t  o f  th e  p e r io d  
a ssig n ed  f o r  th e  p e r fo rm a n c e  o f  such  d r i l l  w o u U  n o t  in c re a se  th e  
r ig h ts  o f  th e  re s e rv is t  in  q u es tio n  (e )  in  a n y  w ay . See 82 C o m p . G en . 
554, a n sw e r  to  q u e s tio n  1. A cc o rd in g ly , q u e s tio n  ( f )  is  a n s w e re d  in  
th e  a ffirm ativ e .
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5 T E V E  c a W P E R

G O V E R N O R

S t a t e  o f  A l a s k a
□ FFICE OF THE GOVERNOR 

J  tt N Z A U

T h e  H o n o r a b l e  J a n  F a i k s  

P r e s i d e n t  o f  t h e  S e n a t e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  F a i k s :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  l i a b i l i t y  

i m m u n i t y  o f  t h e  s t a t e ,  i t s  e m p l o y e e s  a n d  a g e n t s ,  a n d  m e m b e r s  

o f  t h e  A l a s k a  N a t i o n a l  G u a r d .

W h i l e  t r a i n i n g  c r  o n  d u t y  u n d e r  f e d e r a l  m a n d a t e ,  t h e  s t a t e  

n a t i o n a l  g u a r d s  a r e  p e r f o r m i n g  a U n i t e d  S t a t e s  G o v e r n m e n t  

a c t i v i t y .  N e v e r t h e l e s s ,  t h e r e  h a v e  b e e n  o c c a s i o n s  i n  

w h i c h  s t a t e s ,  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s ,  h a v e  b e e n  

e x p o s e d  t o  t o r t  l i a b i l i t y  f o r  i n j u r i e s  o r  d a m a g e  r e s u l t i n g  

f r o m  f e d e r a l l y  m a n d a t e d  g u a r d  a c t i v i t i e s .

I n  1 9 8 1 ,  C o n g r e s s  a m e n d e d  28 U . S . C .  s e c .  2 6 7 1  b y  a d d i n g  t o

t h e  d e f i n i t i o n  o f  " e m p l o y e e s  o f  t h e  g o v e r n m e n t "  m e m b e r s  o f

t h e  N a t i o n a l  G u a r d  t r a i n i n g  o r  o n  d u t y  p u r s u a n t  t o  f e d e r a l  

o r d e r  u n d e r  3 2 U . S . C .  T h e  e f f e c t  o f  t h i s  a m e n d m e n t  w a s  t o  

c l a r i f y  t h a t  t h e  U n i t e d  S t a t e s  c o n s i d e r s  t h e  G u a r d  a s  a 
f e d e r a l  f u n c t i o n  d u r i n g  3 2  U . S . C .  a c t i v i t i e s  a n d  t h a t

c l a i m s  f o r  i n j u r i e s  r e s u l t i n g  f r o m  s u c h  a c t i v i t i e s  c o u l d  

b e  p u r s u e d  u n d e r  t h e  F e d e r a l  T o r t  C l a i m s  A c t ,  28 U . S . C .  

sec. 2 6 7 1  e t  s e q . I n  s p i t e  o f  t h i s  c h a n g e  i n  t h e  l a w ,  

t h e r e  a r e  r a r e  o c c a s i o n s  w h e n  t h e  s t a t e  r e m e d y  i s  p r e ­

f e r r e d  b y  a n  i n j u r e d  t h i r d  p a r t y  w h o  c o n s e q u e n t l y  w i l l  

f i l e  a c l a i m  f o r  d a m a g e s  i n  s t a t e  c o u r t  o n  t h e  b a s i s  o f

s t a t e  l a w .  T h i s  b i l l  w i l l  p r e v e n t  s u i t s  o f  t h i s  n a t u r e ,  

a n d  a s s u r e  t h a t  p e r s o n s  i n j u r e d  o r  p r o p e r t y  d a m a g e d  a s  a 

r e s u l t  o f  f e d e r a l l y  m a n d a t e d  a n d  c o n t r o l l e d  G u a r d  a c t i v i t i e s  

w i l l  b e  r e q u i r e d  t o  s e e k  d a m a g e s  f r o m  t h e  U n i t e d  S t a t e s  

G o v e r n m e n t .  E x i s t i n g  w o r k e r ' s  c o m p e n s a t i o n  c o v e r a g e  o f
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