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Introduced: 1/29/87 wo00167s
Referred: Judiciary

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 91
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act limiting [liability for activities of the
Alaska National Guard."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 26.05 is amended by adding a new section to read:

Sec. 26.05.145. IMMUNITY FROM TORT LIABILITY. The state, its
employees and representatives, and individual members of the Alaska
National Guard, acting in an official capacity, are not civilly liable
in tort actions for injuries to persons or property arising from
National Guard activities occurring during training or duty under 32

U.S.C. secs. 316, 502, 503, 504, or 505.

SB0O09la -1- SB 91
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PUBLIC LAW 97—124 (H.R. 3799]; Dncombor 29, 1981

FEDERAL TORT CLAIMS—
NATIONAL GUARD

For Ltgtilative Hittory of Act, ice p. 2892

Astill! axtnl Mttai Mrt dilmi pnvkim id miit, IMeal MtM Cad*, M
awh dlra*4vxn(rn?han d reaNatl ard%]/er and fa tren Hi* raitily wdee rlwg‘
i iMl ba InWt* In walltd matottfca sctiam h»d»ha mambaw d

Be it enacted bp the Senate and Houte of Rtprntntatives of the
United Statet ofAmerica in Congress assembled, That section 2671 of
title 28, United States Code, isamended—

(1) in the second paragraph, by inserting “members of the
National Guard while engaged in training or duty under section
816, 602.608, 604, or 605 of title 82,” after "naval forces of the
United States,”;and

(2) in the third paragraph, by inserting “or a member of the
National Guard as defined in section 101(3) of title 82" immedi-
ately after “United States”.

Sic. 2. Section 1089(a) oftitle 10, United States Code, isamended by
inserting “the National Guard while engaged in training or duty
under section 816, 602, 608, 604, or 606 of title 82,” after “armed

forces, -
Sic. 8. Section 884 of title 82, United States Code, and the item

relating to such section in the section analysis of chapter 8 of such

title, are repealed.
Sic. 4. Theamendments made by this Actand the repeal made by

section 3ofthis Actshall apply only with respectto claims arising on
orafterthe dateoftheenactmentofthis Act

Approved December 29,1981.

LEGISLATIVE HISTORY—H-K. S799 (S. 287):

HOUSE REPORT No. 97-384, Pt. 1 (Comm, on th* Judiciary).
SENATE REPORT No. 97-297 accomPané/lng S. 267 (Comm, on tba Judiciary).
CONGRESSIONAL RECORD, Vol

Doc. 15, oonaiderod and pajatd Houm.

Dac. 16, eoniidarad and paased Scnata, in-litu of S. 267.

95 STAT. 1660



LEGISLATIVE HISTORY
P.L. 97-124

FEDERAL TORT CLAIMS—NATIONAL GUARD
P.L. 97-124, tee page 93 Slat. IMO

Houte Report (Judiciary Committee) No. 97-334,
Dec. 10, 1981 [To accompany H.R. 3799]

Cong. Record Vol. 127 (1981)

DATES OF CONSIDERATION AND PASSAGE
House December 15, 1981
Senate December 16, 1981
No Senate Report was submitted with this legislation.

HOUSE REPORT NO. 97-384

[p*ge 1]

The Commission on the Judiciary, to whom was referred the bill
(H.R. 3799)jto amend title_2B, United States Code, to provide that
the Federal lort claims provtsigiTS of tliAt title are the exclusive
reluedy In medical malpractice action's and proceedings resulting from
federally authorized National Guard training activities, and for other
purposes, having considered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.

[page 2]

Statement

The National Guard is a reserve component of the Armed Forces.
As such it has been assigned important responsibilities as a reserve
force in tho event it is called upon in an emergency. To assure our
national defense it must continuously engage in federally prescribed
training and demonstrate a high degree of readiness. To assure this,
the Federal Government provides the funds to pay for training of
Guard personnel and the equipment necessary for Guard operation
and training. Except when federalized. the Guard is under the direct
order of State Governments. For this reason, its activities have not
been covered by the Tort Claims Act even though the Armv and Air
National Guard have similar roles in Defense planning and training
as do the Army Reserve and the Air Force Reserve. This bill amends
the tort claims provisions of title 28 to provide the National Guard
the same coverage under the Tort Claims Act as now exists for the
Armed Forces and its other reserve components.

The bill, with the subcommittee amendments, provides for the nec-
essary amendments to title 28 to accomplish this purpose and makes
the necessary amendments to the provisions concerning medical per-
sonnel in title 10. This includes the repeal of section 334 of title 32
which presently indemnities National Guard medical personnel for
liability incident to federal training activity.
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H ibtort

In the 86th Congress, the committee considered the bill H.R. 5435
which would have similarly amended the Federal tort claims provi-
sions of title *28 to include the acts or omissions of National Guard
personnel. Ultimately however, the committee adopted an amendment
suggested by the Department of the Army which established adminis-
trative authority in the Department of the Army and the Air Force
for the payment of claims against the National Guard arising out
Federal training. That amendment became Public Law 86-740 and is
popularly known as the National Guard Claims Act. 32 U.S.C. 715.
The National Guard Claims Act satisfied the major concerns raised
at the time. It authorized the Federal government to assume liability
for damages caused by modem military weapons in use by National
Guard during federal training, and avo'ided treating National Guard
employees as Federal employees for purposes of Federal liability.
As the Committee noted, “a member of the National Guard perform -
ing training or duty authorized by title 32, United States Code, who
allegedly commits a’tort, is not. as a matter of law, under the command
of Federal military authorities”, Se€ H.R. Report No. 1928. 86th Con-
gress 2d Session at 4 (National Guard Claims Act. H.R. 5435).

In the 06th Congress, the Senate held hearings on S. 1858. a bill to
extend the Federal tort claims provisions to the acts or omissions of
National Guard personnel, S€e, Senate Judiciary Committee Hearings
No. 96-66, 96th Congress 2d Session. The Senate subsequently passed
S. 1858 on May 30.1980. Mr. Kastenmeier introduced a bill identical
to S. 1858 in the 96th Congress. That bill, H.R. 7475, was notconsidered
by the Committee.

"In the 97th Congress, the Senate Armed Services Committee adopted
an amendment to S. 815,the Department of Defense Authorization for

[page 3]

Fiscal 1982, which established Federal liability for damages arising
out of the acts or omissions of National Guard personnel during Fed-
eral training in the same manner and to the same extentthat the United
States would be liable in any other action brought against the United
States under the Federal tort claims provisions of title 28. The Senate
passed S. 815 as amended on May 14,1981. See, Senate Report 97-58,
97th Congress, 1st Session at 181 and 182 (Department of Defense
Authorization for Fiscal Year 1982, S. 815). The House passed bill
(H.R. 3519) did not include similar provisions, and the Senate receded
to the House on the issue in conference, S€€, House Conference Report
No. 97-311. 97th Congress. 1st Session at 132 (Department of Defense
Authorization for Fiscal Year 1982. S. 815). On July 23, 1981 the
Senate Judiciary Subcommittee on Agency Administration held hear-
ings on the National Guard tort provisions of S. 815, and on S. 267, a
bill identical to S. 1853.

On June 4,1981, Mr. Kastenmeier introduced H.R. 3799 for himself
and Mr. Montgomery. The bill was referred jointly to the Committees
on the Judiciary and. Armed Services. On October 13, 1981 and Oc-
tober 29. 1981 the Subcommittee on Administrative Law and Govern-
mental Relations of the House Judiciary Committee held hearings on
H.R.3799. On October 29, the subcomm ittee considered and adopted an
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amendment in the nature of a substitute for H.R. 3799, and favorably
recommended the bill, as amended to the Full Judiciary Committee.
The Judiciary Committee reported H.R. 8789 aa amended to the House
by unanimous voice vote on December 8,1981.

By letter dated November 3, 1981 to Honorable Peter W. Rodino,
Jr.. Chairman of the House Judiciary Committee, the Honorable
Melvin Price. Chairman of the House Armed Services Committee in-
dicated the support of the Armed Services Committee for the action
of the subcommittee. The letter further expressed the intent of the
Armed Services Committee not to hold hearings on the subject, and
to support the bill as reported by the Judiciary Committee on the
floor. The complete text, of the letter is reprinted in the appendix.

Findings and Conclcsions

Testimony and materials supplied to the subcommittee in the course
of the hearings indicate that there is substantial risk of personal lia-
bility by National Guard personnel engaged in Federal training ac-
tivity. National Guard representatives from every state except Ar-
kansas and West Virginia reported to the National Guard Association
on litigation against National Guard personnel in their states since
1960. The information supplied to the subcommittee by the National
Guard Association indicates that there are 956 known instances of
claims against National Guard personnel since 1960. O f those, less than
10 percent or 94 claims were actionable against the Federal Govern-
ment under the current Federal tort claims provisions of title 28. In
only 339, or 35 percent of the cases, were claimants reported to have
filed a claim under the National Guard Claims Act. A total of 959 or
mB89.85 percent of reported claims involved motor vehicles, W hile in-
formation is not complete for the entire reporting period, all 48 re-
porting states included data for 1975 to present. During that period,
360 claims were reported to have been settled for an aggregate sum of

[page 4]
$914,536.02. Available information from those states reporting indi-
cates that since 1960. a total of 431 claims have been settled for an
aggregated amountof $1,165,961.25.

Information supplied by the Army Claims Service indicates that
between 1977 and October 1981. approximately 1,689 claims involving
Army National Guard personnel have been filed under the National
Guard Claims Act, and have been settled for the approximate aggre-
gate amount of $2,807,239. Motor vehicle claims accounted for 89 per-
cent of Army National Guard claims reported by the Army Claims
Service from 19778 to October 1981. The Air Force Claims Service
reports a total of 651 claims involving Air National Guard personnel
from 1973 to October 1981. Of those 462 have been settled for an ag-
gregated $3,397,555. The Air Force does not have a category for
motor vehicle claims.

Though incomplete, the statistical information before the commit-
tee indicates that a substantial number of claims arise even* year as
a result of Federally prescribed National Guard training and that the
preponderance of these claims involve motor vehicles. Moreover, as
the information from the National Guard Association indicates, the
individual National Guard member is subject to personal liability for
damages arising outof Federal training activity.
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The subcommittee also received testimony on the organizational
structure and the role of the National Guard. The Department of Jus-
tice pointed out in its testimony in opposition to H.JR. 3799 that Ar-
ticle I, Section 8, Clause 16 of the Constitution reserves to states the
power to appoint officers of the militia and the authority to train the
militia according to the discipline prescribed by Congress. Because
the Federal government does not command the National Guard dur-
ing Federal training, the Department of Justice points out that then*
is no basis for the vicarious liability of the Federal Government for
the acts or omissions of National Guard personnel during that train-
ing. However, as was pointed out in testimony before the Subcom-
mittee, the primary role of the modem National Guard is to provide
a well trained and integral reserve force for our nation's defense, and
the Federal Government does exercise a great deal of control over
the Federal training activities of the National Guard.

The same Department of Defense regulations that govern Army and
Air Force Reserve training activities govern the Federal training
activities of the National Guard. Army and Air Force officers are
assigned to each state National Guard organization. They conduct in-
spections, monitor and assist in training activities and approve pro-
motion of National Guard personnel. In addition, they coordinate
National Guard training with the needs of the Army and Air Force.
The Federal government not only prescribes the duration and type of
National Guard training, it pays National Guard personnel for Fed-
eral training, it provides workman’s comDensation to National Guard
personnel for injuries sustained during Federal training and it pro-
vides the equipment used by National Guard personnel during train-
ing. Thus, while actual command during Federal training activities
is maintained by the states as a matter of law, as a matter of policy,
it is appropriate that the Federal liability for damages arising out of
the acts or omissions of National Guard personnel during Federal

[page 51

training be equivalent to Federal liability for the acts or omissions of
Air Force and Army Reserve personnel which arise out of their
identical training.

The bill, as amended by the subcommittee, merely amends the defini-
tion of the phrases “employee of the government” and “acting within
the scope of his office or employment” as they are used in the tort
claims provisions of title 28 to include National Guard personnel en-
gaged in Federal training. It isthe interest of the committee that cover-
age under these provisions be the same for National Guard person-
nel as it is for members of the Army and Air Force Reserves, S€e, 43
Comp. Gen. 412, B-148324 (1963) (inactive duty training extends
from the time of first muster until the end of scheduled inactive duty
training for the day and does notinclude travel to and from home and
headquarters). This decision of the Comptroller General is reprinted
in the appendix below. It is well settlea that claims for injuries to
servicemen that “arise out of or are in the course of activity incident
to service” may not be brought under the Federal Tort Claims provi-
sion of title 28, see. Feres v. United States, 340 U.S. 135.71 S.Ct. 153,
95 L.Ed. 152 (1950). It is the intent of the Committee that the rule of
the Feres case apply to the acts or omissions of National Guard per-

sonnel.
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The tmendments made by this bill to the Tort claims provisions of
title 28. and specifically to the definitions contained in section 2671 of
that title, only concern the application of the Federal tort claims
provisions of that title. They do not change or modify the applica-
tion of any other laws governing federal employees such as the Ethics
in Government Actof 1978, as amended.1

Sectiojc-Bt-Sectio:: Analysis

Section 1 amends the definition of “Employees of the Government"
and the definition of “Acting within the scope of his office or employ-
ment” in section 2671 of title 28, United States Code, to extend the
scope of the Federt tort claims provisions of that title to members of
the National Guard while engaged in Federal training or duty.

Section 2 amends section 1089 of title 10, United States Code, which
creates an exclusive remedy against the United Sta es in civil actions
arising out of medical malpractice by certain federal employees to
include actions arising out of medical malpractice bj National Guard
medical personnel while engaged in Federal training.

Section 3 repeals section 334 of title 32, United States Code, re-
lating to payment of malpractice liability of National Guard medical
personnel.

Section 4 provides that the amendments and the repeal made by

the bill shall apply prospectively.
Conclusion

In light of the consideration and circumstances discussed in this re-
port, it is recommended that the bill, as amended, be considered

favorably.

>Public Lnw 95-321. 92 %ot 1824, ai amended bj- Public Law 97-19, 98 Stat ST-44 and
Public Uw 98-28. 98

hd 0

[page 9]

Statements Under Clause 2(1) (3)(A). Clause 2(1)(3)(B),
Clause 2(1)(2)(B), Clause 2(1)(3)(D), Clause 2(1)(4), and
Clause 2(1) (3) (C) of Rule X1 and Clause 7(a)(1) or Rule
X 111 of the House of Representatives

COST (RULE X1l (1)(a)(I]]

The Congressional Budget Office in its letter of December 10.1981
advised the Committee that it is expected that passage of this legis-
lation will result in additional outlays of 8661,000 in Fiscal Year 82,
$721,000 in Fiscal Year 83, $757,000 in Fiscal Year 84. $792,000 in
Fiscal Year 85, and $823,000 in Fiscal Year 86. This estimate is based
on figures provided bv the United States Army and Air Force claims
service as well as information from the states of New York and

California.
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OVERSIGHT STATEMENT (RULE XI 2(1) (3) (A))

The Subcommittee on Administrative Law and Governmental Rela-
tions of this committee exercises the commitee's oversight responsi-
bility in accordance with rule VI(b) of the Rules of the Committee
on the Judiciary with reference to the subject of tort claims. That
subcommittee has recommended the amendments provided in this bill,
and the Committee joins in recommending the changes made.

(RULE XI 2(1) (3 (B))

Enactment of the bill would not create any additional cost for the
Government pursuant to rule X I11(7) (a) (1). The bill does not in-
volve new budget authority nor does it require new or increased tax
expenditures ascontemplated by clause 2 (1) (3) (B) of rule X1I.

COMMITTEE VOTE (RULE XI 2() @ (B))

On December 8,1981, the full Committee on the Judiciary approved
the bill, H.R. 3799, by voice vote.

OVERSIGHT FINDINGS AND RECOMMENDATIONS OT THE COMMITTEE ON
GOVERNMENT OPERATIONS (RULE XI 2(1) (31(D))

No findings or recommendations of the Committee on Government
Operations were received as referred to in subdivision (D) of clause
2(1) (3) of House Rule XL

[page 10]
INFLATIONARY IMPACT (RULE XI 2(D) (4))

In compliance with clause 2(1) (4) of House rule X, it is stated
that this legislation will have no inflationary impact on prices and
costs on the operation of the national economy.

E stimate of the Congressional Budget Office

U.S. Congress,
Congressional Budget Office,
Washington, D.C., December 10,1981.
Hon. Peter W. Rodino, Jr.,
Chairman, Committee on the Judiciary, UJS. House of Representa-
tives, Washington, D.C.

Dear Mr. Chairman : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared
the attached cost estimate for H.R. 3799, a bill to amend title 28,
United States Code, to provide that the Federal tort claims provisions
of that title are the exclusive remedy in medical malpractice actions
and proceedings resulting from federally authorized National Guard
training activities, and for other purposes, as ordered reported on
December 8.1981.

Should the Committee so desire, we would be pleased to provide
further detail on the attached cost estimate.

Sincerely,
Raymond C. Scheppach,
(For AliceM. Rivlin, Director).
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CON'QRIAIIONAL BUDGET O m C1—Co«T ESTIMATE

December 10,1981.

1. Bill number: H.R. 3799.

2. Bill title: A bill to amend title 28, United States Code, to provide
that the Federal tort claims provisions of that title are the exclusive
remedy in medical malpractice actions and proceedings resulting from
federally authorized National Guard training activities, and for other
purposes.

3. Bill status: As ordered reported by the Senate Committee on
the Judiciary on December 8,1981.

4. Bill purpose: The bill establishes that the United States shall
have exclusive jurisdiction on claims resulting from National Guard
training activities including injury or loss of property, or personal
injury or death.

The United States shrill also be exclusive in providing remedy to
claims for damages for personal injury and death caused by any
medical personnel of the armed forces and the National Guard while
acting within the scope of hisdutiesoremployment.

6. Cost estimate:

[page 11]
EiLimited authorisation levels:
Fiscal rear:
S
S X 722,000
1984 = e eeeeeaaaaan 787.000
< Z 792,000
1908 - - 823,000
Estimated outlays:
Fiscal year:
1982 - - - —————————— - 681,000
1983 —— = 721,000
1904 737,000
1966 —————— === 792,000
1908 - - - === ——————— - 823,000
The costsof this bill fall within function 050.
6. Basis of estimate: Neither the Department of Defense, the Na-

tional Guard Bureau, nor the states themselves have extensive data
on National Guard related claims which would be affected by this
bill. The major contributing factors to this problem are the various
state remedies and procedures available to investigate and process
National Guard claims. Because of these limitations, CBO is casing
this estimate on the weighted average of total claims paid for three
years to National Guard personnel in data provided by California and
New York, two states with large National Guard forces.

Four states currently have an arrangement with the United States
Army to share the amounts of claims paid equally. Approximately
11.7 percent of all National Guardsmen live in states with such an ar-
rangement. For these states it is assumed that one half of the claims
to be paid would be an additional cost to the U.S. government.

The remaining 88.3 percent of National Guardsmen live in states
where the federal government has no liability for National Guard
claims. For these states the adoption of this bill would shift the costs
of all awarded claims applicable under the Federal tort claims provi-
sion from the statesto the federal government.
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7. Estimate c rison: Non

8. Previous CIBanstim ate: eCBO provided an estimate on S 267,
ordered reported on December 8.1981. H.R. 3799 is similar to S. 267,
and the coet estimates are identical.

9. Estimate prepared bv:Thomas D. Phillips.

10. Estim ate approved by :

Jahm L.Blot.
Assistant Director for Bridget Analysis.

[page 13]
Attzkdxx |

U.S. House Or RzraraiNTATma,
Covurrra ok Arked Services,
Washington, D.C., November 3,1981.
Hon. Peter W. Rodino, Jr.,
Chairman, Committee on the Judiciary,
UJS. House of Representatives,
Washington, D.C.

Dear Mi1 Chairman: Reference is made to H.R. 3799, a hill to
amend title 28, United States Code, to provide that the Federal tort
claims provisions of that title are the exclusive remedy in medical
malpractice actions and proceedings resulting from federally author-
ized National Guard training activities. | understand that the Sub-
committee on Administrative Law and Governmental Relations,
chaired by Mr. Danielson, has favorably reported that bill to the full
committee, and | wish to offer my support and that of the committee
for itsenactment

As you will recall, the provisions of H.R. 3799 wore included in S.
815, the Senate version of the fiscal year 1982 Defense authorization
legislation, but not in the House amendment We recognized im-
mediately the jurisdictional problem involved and were successful in
having tne Senate recede to the House during the conference on S.
815. In that conference we noted that your committee would take early
action on H.R. 3799 as indicated by Chairman Danielson, and we sin-
cerely appreciate your leadership and that of Mr. Danielson in bring-
ing the bul before the Judiciary Committee.

Because of the obviouslv thorough manner in which the Subcom-
mittee on Administrative Law and Governmental Relations has acted
on H.R. 3799, we do not plan to hold hearings on the subject although
the bill was referred to this committee as well. Accordingly, I would
appreciate it if you would include this letter in your record as an
endorsement of the legislation and an indication of our support when
the bill reaches the floor.

Mr. Chairman, may we again express our appreciation to you and
Chairman Danielson for the expeditious handling of H.R. 3799 and
for your cooperation with us in our successful efforts concerning the
tortclaims provisionsin the conference on S. 815.

W ith best regards,

Sincerely, .
M elvin Price, Chairman.
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Arrzsoxx I1

43 Comp. Gen. 412 (1963)
[B-148324)

Military Personnel—Reservists—Death or Inquiry—Inac-
tive Duty Training—Injury Within Scope of Duties

In view of the fact that the court refrained from formulat-
ing a rule for general application in Meister v. United States,
Ct. Cl. No. 54-?2, decided July 12.1963,in which it held thata
reservistordered to perform inactive duty ata training center
who while proceeding to the drill hall to report for inspec-
tion and duty slipped and fractured h>3 ankle was “within
the scope of his assigned duties when he slipped” and. there-
fore, within the purview of 10 U.S.C. 6148(a), and entitled
to the disability benefits prescribed by that section, the Meis-
ter case should not be used as a precedent for favorable ad-
ministrative action in similar cases, and any claim involving
facts which might be viewed as coining within the purview
of the Meister case should be forwarded to the United States
General Accounting Office for direct settlement.

Military Personnel—Reservists—Death or Ing'ury—lnactive
Duty Training—Injury Within Scope of Duties

W hen a reservist ordered to inactive duty training suffers
a physical injury during a scheduled lunch break, or while
during a lull in his duties he engages in some independent
activity, lie is deemed to have received the injury wnile en-
gaged in the inactive duty training drill within tne purview
of 10 U.S.C. 6146(a). and therefore, is entitled to the dis-
ability benefits prescribed by that section, the reservist hav-
ing been ordered to perform inactive duty training is em-
ployed from the time he first musters in for that duty until
the end of the ordered period of such duty for that day.

Military Personnel—Reservists—Death or Injury—Inac-
tive Duty Training—Injured While Traveling

W here for the mutual convenience Of a naval reservist and
the Government, he is permitted to utilize Government trans-
portation as a permissive traveler to and from a training cen-
ter before or after &period of inactive duty training, the re-
servist while so traveling isnot “employed-* in inactive duty
training within the meaning of 10 U.S.C. 6148(a), prescrib-
ing disability and death benefits, the travel pursuantto para-
graph 6002(2) of the Joint Travel Regulations, whether ac-
complished by private or Government conveyance, not being
part of the inactive duty training is outside the contempla-

[page 15]
tion of 10 U.S.C. 6148, and the reservist, therefore, is not en-
titled to the disability benefits provided by section 6148(a),
and permission to travel by Government transportation to
the drill station during a part of the period assigned for the
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performance of the drill would not increase the rights of the
reservist.

To the Secretary of the Navy, October £5,1963:

"By letter dated September 4, 1963. the Under Secretary of the
Navy requested decision on various questions concerning the effect
of the decision of the Court of Claims in the case of Meister v. United
States. Ct. CI. No. 54-62. decided July 12. 1963, on the application
of 10 U.S.C. 6148(a) to certain cases involving injuries suffered by
members of the United States Naval Reserve who have been ordered
to perform inactive duty training. The request for decision was as-
signed No. SS-N-720 by the Military Pay and Allowance Committee,
Department of Defense.

M eister had been ordered by his executive officer to be at the train-
ing center no later than 720 p.m., on March 8. 1961. A fter he bad
parked his car at the curb, entered the training center compound and
while proceeding toward the drill hall to report for inspection and
duty, he slipped and fractured his ankle. The court held that the plain-
tiff was “within the scope of his assigned duties when he slipped” and
therefore he was held to be within the purview of 10 U.S.C. 6148(a).
Doubt is expressed as to the scope of the rule announced in the Meister
case and it is stated that guidelines as to the authorized application
of the Meister rule would be extremely helpful. The following facts of
two cases are recited as illustrative of the types of cases in which ques-
tion has arisen as to the applicability of 10 U.S.C. 6148(a).

In the first case, Joseph Patrick Volpe, SA, USNR-R. was ordered
to perform inactive duty training at the United States Naval Reserve
Training Center, McKeesport, Pennsylvania, during the week end of
April 20-21.1963. On April 21.1963. he participated in the scheduled
morning drill which was from 8 a.m. to 12 noon. A lunch break was
scheduled from 12 to 1:15 p.m.. and the afternoon drill session was
scheduled to extend from 1:15 p.m., until 4:30 p.m. At approxi-
mately 12:50 p.m., during the scheduled lunch break, he fell while
playing basketball on the grounds of the training center and sprained
his hand.

In the second case. Charles A. Scott. AME3. USNR-R, was ordered
to perform 2 davs of inactive duty training on February 16 and 17,
1963. at the United States Naval Air Station. Alameda. California.
On February 16, 1963, he reported for training at 8 From ap-
proximately 1:80 p.m.. until 2 p.m.. he participated with his squadron
in launching a scheduled anti-submarine warfare helicopter flight.
Upon completion of the launching. Scott and three other men from
his squadron proceeded to the station’s gymnasium to play handball
while awaiting the return of the flight squadron. At approximately
2:30 p.m.. while playing handball, Scott sustained a fracture of his
ri"htthumb.

The submission poses for decision the following questions:

(a) May a reservist who has been ordered to perform in-
active duty training and who sustains an injury after he has
reached his training center but before he has actually
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mustered for duty,” as illustrated by the Meister case, be
deemed to have received his injury while engaged in an in-
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active dutv training drill within the purview of 10 USC
6148(a)?

(b) May a reserviBt who lias reported to histraining center
for inactive duty (and hns actually mustered) and incurs an
injury’ during a scheduled break in training drills, as illus-
trated by the Volpe case, be deemed to have received his injury
while engaged in an inactive dutv training drill within the
purview of 10 USC 6148(a) ?

(c) May a reservist who has reported to his training center
for inactive duty and sustains an injury during the period of
& scheduled training drill but as the direct result of some
independent activity that is not part of his training duties, as
illustrated by the Scott case, be deemed to have received his
injury while engaged in an inactive duty training drill within
purview of 10 USC 6148 (u) ?

(d) If the answer to question (a), above, is in the affirma-
tive, would the answer be the same in a case containing factual
elements such as those in the case of the U.S. Marine Corps
Sergeant discussed in 38 Comp. Gen. 841!

(e) May &reservist who suffers a disabling injury while be-
ing transported (no reimbursementinvolved) by Government
air, land or water transportation incident to the performance
of ordered or authorized inactive duty training, to or from
such duty, prior to muster or following the termination of
such period of duty, be deemed to have received his injury
while engaged in an inactive duty training drill within the
purview of 10 USC 6148(a) ?

(f) If the answer to question (e), abore, is in.the negative,
would the answer be the same if the travel was authorized to
be performed and was performed during thu period of time
assigned for the performance of the drill ?

(g) If the answer to question (e), above, is in the affirma-
tive, would the answer be the same if the reservist were to
incur a disabling injury while performing travel to or from
the place of performance of inactive duty training by a means
other than Government air, land or water transportation,
with the express authorization of his commanding officer?

Before answering the specific questions, we consider it necessary to
say that we do not agree with the court’s conclusion in the Meister
case. The decision in that case is inconsistent with our view of section
1 of the act of .Tune *20. 1949, Ch. 225, 63 Stat. 201 (now 10 U.S.C.
6148(a)) as expressed in 38 Comp. Gen. 841, that Congress intended
to provide coverage for injuries suffered by inactive duty trainees only
while actually performing inactive duty training. The court stated
that it would not attempt to “lay down a rule of general application”
and it isclear that the court limited its decision to the particular facts
involved in that case. The court did not indicate the degree of phys-
ical proximity “between the employee and employer” required in such
cases and it isnot clear from the court’s opinion what action it might
take in a similar case in which some of the facts present in the Meister
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case are missing. While wc did not recommend further action in the
Meister case to the Department of Justice since, as a practical matter,
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we doubted that any useful purpose would be served by further pro-
ceedings, it isour view that a similar case based on facts a little more
favorable to the Government should be vigorously defended.

In view of the factthat the courtrefrained from formulating a rule
for general application in tho Meister case, it should not be used as
a precedent for favorable administrative action in any similar case.
Any claim involving facts which might be viewed as coming within
the purview of that case should be forwarded to this Office for direct
settlement. Question (a) is answered accordingly and question (d)
requires no answer.

When a reservist is ordered to inactive duty training in situations
similar to the Volpe and Scott cases, the period of training extends
from the time the man is first mustered in until the end of nis sched-
uled inactive duty training on that day. It cannot be said that
during a scheduled lunch break (Volpe case) or a time when no actual
duty is being performed during a drill (SCOtt case) the man reverts
to his normal civilian status so as to be outside the protection of 10
U.S.C. 6148(a) during tho6e times. In neither of the cases described
had the men been released from military control at the time the in-
juries were sustained. While it may not be concluded that a reservist
is employed on inactive duty for the entire day on which a drill or
drills are performed, it is our view that, when a reservist is ordered
to perform inactive training, he is so employed from the time he
first musters in for that duty until the end of'the ordered period of
stich duty for that day. Questions (b) and (c) are answered in the
affirmative.

It is assumed that questions (e) through (gl are limited to situa-
tions which may raise in connection witn drills or other scheduled
inactive duty training at the member’s Reserve component unit head-
quarters. Paragraph 600*2(2) of the Joint Travel Regulations pro-
vides that a member is not entitled to travel or transportation allow -
ances for any inactive duty training at the city or town in which the
headquarters of his Reserve component unit is located, including
travel betweeen his home and the Headquarters of his Reserve unit.
Tours of inactive duty training are for scheduled periods of time and,
where such duty is to be performed at the headquarters of the mem-
ber’s Reesrve unit, do not include travel to and from his home and
headquarters. Such travel, no matter whether it is accomplished by
private or Government conveyance, is not a part of the inactive duty
training and is outside the contemplation of 10 U.S:C. 6148. See in
this connection 38 U.S.C. 106(d). It is our view that if Congress had
intended to extend the benefits of 10 U.S.C. 6148 to cover a reservist
while traveling in connection with inactive duty training at the loca-
tion of his Reserve component unit headquarters, it doubtless would
have used appropriate language to make that intention clear. Thus,
where a reservist was injured while proceeding to his home 65 miles
away asthe driverofa Governmenttruck after completion of a period
of inactive duty training, we concluded that in the absence of a show-
ing that such truck driving activity was a prescribed part of his in-
active duty training as a reservist, he was not entitled to the benefits
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of 10 U.S.C. 3687 and 3721 which contain language similar to that
found in 10 U.S.C. 6148. Accordingly, where for the mutual con-
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venience of the member and the Government, a member is perm itted
to utilize Government transportation as a permissive passenger in
traveling,to or from his training center before or after a period of
inactive duty training, he is not “employed” in inactive duty training
within the meaning of 10 U.S.C. 6148(a) while so traveling. Ques-
tion (e) is answered in the negative ana question (g) requires no
answer.

It isour view that the granting of permission to travel by Govern-
ment transportation to the drill station during a part of the period
assigned for the performance of such drill wouU not increase the
rights of the reservist in question (e) in any way. See 82 Comp. Gen.
554, answer to question 1. Accordingly, question (f) is answered in
the affirmative.
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State of Alaska
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The Honorable Jan Faiks

President of the Senate

Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Senator Faiks:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to liability
immunity of the state, its employees and agents, and members
of the Alaska National Guard.

While training cr on duty under federal mandate, the state
national guards are performing a United States Government
activity. Nevertheless, there have been occasions in
which states, rather than the United States, have been
exposed to tort liability for 1injuries or damage resulting
from federally mandated guard activities.

In 1981, Congress amended 28U.S.C. sec. 2671 by adding to
the definition of "employees of thegovernment™ members of
the National Guard training or on duty pursuant to federal
order under 32 U.S.C. The effect of this amendment was to
clarify that the United States <considers the Guard as a
federal function during 32 U.S.C. activities and that
claims for 1injuries resulting from such activities could
be pursued under the Federal Tort Claims Act, 28 U.S.C.
sec. 2671 et seq. In spite of this change in the law,
there are rare occasions when the state remedy is pre—
ferred by an injured third party who consequently will
file a claim for damages 1in state court on thebasis of
state law. This bill will prevent suits of this nature,
and assure that persons injured or property damaged as a
result of federally mandated and controlled Guard activities
will be required to seek damages from the United States
Government. Existing worker"s compensation coverage of
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