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O F F I C E  O F  T H E  G O V E R N O R

J n  x  v . a  i  j

M a r c h  18, 1988

The H onorable Jan Faiks 
President of the Senate 
A laska State Legislatu re 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

Under the a u t h ority of art. Ill, sec. 18, of the A l a s k a  C o n­
stitution, I am t r ansm itting a bill for a special a p p r o­
priation to the A l a s k a  Depar t m e n t  of Education, to be a l­
located to certain school districts. The bill will satisfy 
a c ondi t i o n  of a conditional determination, issued by the 
U nited States Depart m e n t  of Education, that A l a s k a ' s  program 
of state aid to local school distr icts for fiscal year 1987 
complies with federal laws and regula t i o n s  gover n i n g  federal 
impact aid to school districts.

Federal pr ovisions p ermit a state to consider federal impact 
aid p a y m e n t s  from the federal g o v e r n m e n t  to a school d i s­
trict w h e n  dete r m i n i n g  local need and local resources a v a i l­
able to a district, and thus the amount of state aid to 
w h i c h  the distr i c t  is entitled, only if the state's program  
meets certa in federal eq uali z a t i o n  criteria. Section 5(d), 
P.L. 81-874 (20 U.S.C. 240(d)), as amended, and regulations
adopted under it. The state's fiscal year 1987 program,
enacted by ch. 75, SLA 1986, arguably co nsid e r e d  federal 
impact aid in determining the area d iffer e n t i a l  adjustment 
(AS 14.17.051) to which each d i s trict was entitled.

Federal officials held a hearing in J u neau  in early February 
1988 , at w h i c h  the state a ttempted to show that either 
federal m o n e y  was not considered, or that it was properly 
cc sidered because Alaska 's p r o g r a m  met federal equal ization  
ci . eria. A l t h o u g h  no formal d e c isio n has been rendered, 
federal officials have indicated informally that they were 
not p e r s uaded by the state's arguments.

A l a s k a  has the option of w a i t i n g  for a formal determination, 
and then taking an appeal, first to an A d m i n i s t r a t i v e  L a w  
Judge who advises the U nit ed States Se cretary of Education,
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and then, if the secretary's d e c ision is adverse to 
state, to the federal courts. If w e  take such an appc 
the stakes are high. If we lose, the federal government 
could attempt to recover all federal impact aid p a i d  to the 
state local distri cts in fiscal year 1987 (about 
$65,000,000); could perhaps do so for a similar amount for 
fiscal year 1988; and cou ld withho ld future impact aid until 
that amount was repaid, and perhaps for as long as two years 
afterwards. The Depart m e n t  of Law advises me that, based on 
the information it has received from the Al aska Departmen t  
of Education, it cannot confid e n t l y  pre dict that we will 
prevail on appeal.

The A l a s k a  D e p a r t m e n t  of Education, w o r k i n g  with the D e p a r t­
ment of Law, has therefore negotiat ed a settlement (a "con­
ditional determination") with the federal gover n m e n t  w hich  
would el iminate the risk of more severe actions by the fed­
eral government. The assistan t secretary for elem en t a r y  and 
secondary education, U n i t e d  States Depart m e n t  of Education, 
has issued a "Conditional Determin ation" under which the 
Alaska Dep art m e n t  of E d u c ation is to seek an appropr iation  
to pay to local school districts any additional amounts they 
would have received in fiscal year 1987 if the area cost 
differ entials that were later adopted, in ch. 91, SLA 1987, 
for fiscal years b e g i nning w i t h  fiscal year 1988, had been  
in e ffect in fiscal ye ar 1987. (Both state cind federal o f­
ficials agree that those area cost differentials  were 
derived w i thou t c onsid ering federal impact aid payments.) 
In this appropriation, the amount of "unique and eme rgency 
circumstances" m o n e y  a district received under former 
AS 14.17.023(b) for fiscal year 1987 has been d e d u c t e d  from 
the additional amount it would otherwise have received. 
Federal officials agreed to this ded uc t i o n  b e c ause the d i s­
trict wo uld not have needed the unique and emer g e n c y  money 
had it gotten the additional amount in fiscal year 1987. A  
district 's added entitlement, b efore d educting the amount 
received u nder former AS 14.17.023(b), will be included in 
the d istrict' s state aid for fiscal year 1987 for the p u r­
pose of dete rm i n i n g  the district's eligibility for "hold 
harmless" funding under sec. 24(b), ch. 91, SLA 1987.

I am attaching a copy of the c o nditional d e t e r m i n a t i o n  of 
the federal government. If the legislature fails to pass 
this bill, the parties are free to resume an administrative  
and, ultimately, judicial dete rmination of the issues.
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I believe the settlem ent is reasonable, not only because a 
ve r y  large and u n c e r t a i n  liability is e xchanged for a s m a l l­
er, definite one, but also because the settlement mone y  
would be paid to A l a s k a  school districts r ather than to the 
federal government. I urge ' ’ ~ rorable c o n­
sideration of this measure.

>£ii6ve Cowper 
Governor
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