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Offered: 3/2/88
R e f e r r e d :  L a b o r  a n d  C o m m e r c e  a n d  F i n a n c e

5 - 1 7 7  IB

O r i g i n a l  sponsors: Jones, F i scher,
F a n n i n g  a n d  A b o o d

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
IN T H E  S E N A T E  A F F A I R S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 424 (C&RA)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

Fo r  a n  A c t  entit l e d :  " A n  A c t  r e l a t i n g  to p r o c u r e m e n t  b y  the D e p a r t m e n t  of

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f r o m  c e r t a i n

e n t i t i e s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  3 6 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 3 6 . 30.760. P R O H I B I T I O N  A G A I N S T  C E R T A I N  C O N T R A C T  A W A R D S .  If 

the D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  s o l i c i t s  b i d s

for a c o n s t r u c t i o n  c o n t r a c t  o v e r  $ 1 5 0 , 0 0 0  b y  i s s u i n g  an i n v i t a t i o n  to

b i d  u n d e r  A S  3 6 . 3 0 . 1 0 0  - 3 6 . 3 0 . 1 9 0  or a r e q u e s t  for p r o p o s a l s  u n d e r  

AS  3 6 . 3 0 . 2 0 0  - 36. 3 0 . 2 7 0 ,  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s  m a y  n o t  a w a r d  the c o n t r a c t  to a b i d d e r  o r  o f f e r o r  w h o  is a 

s t a t e  agency, a p o l i t i c a l  s u b d i v i s i o n  o f  the state, a p a r t n e r s h i p  

w h o s e  p a r t n e r s  i n c l u d e  a s t ate a g e n c y  or p o l i t i c a l  s u b d i v i s i o n  o f  the 

state, or a j o i n t  v e n t u r e  w h o s e  v e n t u r e r s  i n c l u d e  a s t a t e  a g e n c y  or 

p o l i t i c a l  s u b d i v i s i o n  of  the state. In this section, " p o l i t i c a l  

s u b d i v i s i o n "  i n c l u d e s  s c h o o l  d i s tricts.

S B 0 4 2 4 b
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B Y  J O N E S  A N D  F I S C H E R  

S E N A T E  B I L L  NO. 424 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BI L L

For a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to p r o c u r e m e n t  b y  state a g e n c i e s

f r o m  c e r t a i n  e n t i t i e s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

* S e c t i o n  1. A S  3 6 .30 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 3 6 . 3 0 . 7 6 0 .  P R O H I B I T I O N  A G A I N S T  C E R T A I N  C O N T R A C T  A W A RDS. If 

a s t a t e  a g e n c y  s o l i c i t s  b i d s  for a c o n t r a c t  o v e r  $ 1 5 0 , 0 0 0  b y  i s s u i n g  

a n  i n v i t a t i o n  to b i d  u n d e r  AS  36.30. 100 - 36.30. 190 or  a r e q u e s t  for 

p r o p o s a l s  u n d e r  A S  3 6 . 3 0 . 2 0 0  - 36. 3 0 . 2 7 0 ,  the a g e n c y  m a y  n o t  a w a r d  the 

c o n t r a c t  to a b i d d e r  o r  o f f e r o r  w h o  is a n o t h e r  s t ate agen c y ,  a p o l i t i­

cal s u b d i v i s i o n  o f  the state, a p a r t n e r s h i p  w h o s e  p a r t n e r s  i n c l u d e  a 

s t a t e  a g e n c y  or p o l i t i c a l  s u b d i v i s i o n  of the state, or a j o i n t  v e n t u r e  

w h o s e  v e n t u r e r s  i n c l u d e  a s t a t e  a g e n c y  or p o l i t i c a l  s u b d i v i s i o n  o f  the 

state. In this s ection, " p o l i t i c a l  s u b d i v i s i o n "  i n c l u d e s  sc h o o l  

d i s t r i c t s .

S B 0 424a

COMMITTEE COPY
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STATE OF ALASKA 
1988 LEG ISLAT IVE SESSION
REQUEST :____________________

BILL VERSION: CS SB424 
PUBLISH DATE:

F I S C A L  N O T E

Revision Date:
Title: An Act relating to procurement by state agencies from 

certain entities.
Sponsor: Jones and Fischer 
Requestor: Sturgulewski

Agency Affected: DOT&PF
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Components:
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O P E R A T I N G F Y  88 F Y  89 F Y  90 F Y  91 F Y  92 F Y  93

P E R S O N A L  SERVICES 0 0 0 0 0 0

T R A V E L 0 0 0 0 0 0

C O N T R A C T U R A L 0 0 0 0 0 0
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ANALYSIS: (Attach a separate page if necessary)
Because o f the relatively few examples the department can refer to where a municipality or state agency actively 
:ompeted for a bid or professional service solicitation, this bill would appear to have minimal or no impact on staffing or 
:ost. It could affect sbme operational functions o f the department, which are further described on the next page.
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Legislative Sponsor 
Requestor
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SB 424a page 2 of2
Fiscal Note by Department o f Transportation & Public Facilities 
February 29,1988

[ Currently, the department has a number of relatively small operational-type contracts with other 
governmental agencies for a variety of purposes. These include contracts with local communities 
for docking o f Marine Highway Vessels, terminal operations and ticketing for the Marine 
Highway system and contracts for maintenance and operations o f airports and road systems. 
Other examples o f disallowed inter-governmental contracting may occur depending on how the 
bill is interpreted. For example, if the department procures shipyard services at locations such as 
Ketchikan or Seward we may be viewed as being in violation o f this proposed law. As each city 
controls a major shipyard, though leased to a shipyard service firm, legal questions may be raised 
as to an implied partnership or joint venture on the part o f the city which owns or leases the 
shipyard facilities. A further potential conflict is with the anticipated selection o f a southern 
terminus for the Alaska Marine Highway System. Many of the likely candidate sites involve a 
governmental entity, including the Alaska community of Hyder.
We believe the principal intent of this bill -  to prevent governmental entities from competing in the 
construction arena -  could be served while avoiding the types of conflicts described above with a 
simple language change. We suggest that the sentence on line 11 be amended as shown:

11 ...a state agency solicits bids for a construction contract over $150,000 by issuing ...
With the change described above, the operational contracts described herein could continue while 
construction contracts would be subject to the limitations o f public entity contracting as intended 
by this bill.

T t i i s  H - i f e  T S .t 'G A J  3 > 0 a> '
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A L A S K A  S T A T E  L E G I S L A T U R E

H o m e  A ddr es s  
3813 D enali S treet 

Ketchikan, AK  99901 
907-225-9082

W h ile  in  J u n e a u  
P.O. Box V 

Juneau, AK 99811 
907-465-3743

S e n a t o r  L l o y d  J o n e s

MEMORANDUM
TO: Senate members,

Finance Committee
FROM: Senator Lloyd Jon
RE: Senate Bill 424

I introduced SB 424, "An Act relating to procurement by state agencies from certain 
entities," because o f my concern that state government should help the private 
sector, not hinder or compete with it.
In a nutshell, it was my intent with this piece of legislation to prevent 
municipalities from  competing with private contractors on state jobs.
There have been a couple o f instances lately where municipal organizations either 
by themselves or in conjunction with a partner have bid or wanted to bid on state 
projects. It is unfair to private businesses to compete with publicly funded, not-for- 
p ro fit organizations.
This legislation does not prevent force-accounting or pass-throughs from occuring. 
Similarly, a political entity who was awarded a contract in a bid process would still 
have to pay Davis-Bacon wages. Thus, this b ill would not cost government more 
money by allowing private enterprise to compete among themselves, rather than 
with municipalities.
This bill has the support o f labor as well as management in the construction 
industry. Thank you for giving it your fullest consideration.
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RESPONSIBILITY

INTEGRITY

THE ALASKA CHAPTER"ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC.
BOX 92500 • ANCHORAGE ALASKA 99509

TELEPHONE (907) 561-5354

M a r c h  1 7 ,  1 9 8 8  

T e s t i m o n y  

S e n a t e  F i n a n c e  C o m m i t t e e

3201 SPENARD ROAD 
ANCHORAGE

WILL)AM E  SCHNEIDER 
EXECUTIVE DIRECTOR

SB 4 2 4 i P r o c u r e m e n t  b y  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s  f r o m  c e r t a i n  e n t i t i e s .

T h a n k  y o u  M r .  C h a i r m a n .  F o r  t h e  r e c o r d  my n a m e  i s  R e s a  
J e r r e l ,  a n d  1 am t h e  D i r e c t o r  o f  G o v e r n m e n t a l  R e l a t i o n s  f o r  
t h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a .  We a p p r e c i a t e d  
t h e  o p p o r t u n i t y  t o  t e s t i f y  i n  f a v o r  o f  t h i s  l e g i s l a t i o n .  I  
w o u l d  l i k e  t o  g i v e  y o u  t h e  b a c k g r o u n d  o n  t h e  n e e d  f o r  t h i s  
l e g i s l a t i o n .

E a r l y  l a s t  f a l l  w e e n c o u n t e r e d  a s i t u a t i o n  t h a t  q u i t e  f r a n k l y  
w e h a d  n o t  e n c o u n t e r e d  b e f o r e  a n d  i t  d i s t u r b e d  a l o t  o f  p e o p l e  
i n  t h e  c o n s t r u c t i o n  i n d u s t r y .

T h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  p u t  
o u t  t o  c o m p e t i t i v e  b i d  a n  a i r p o r t  i m p r o v e m e n t  p r o j e c t ,  t h e  
b i d  o p e n i n g  w a s  S e p t e m b e r  1 5 t h .  a n d  t o  a l o t  o f  p e o p l e s  
s u r p r i s e ,  t h e  a p p a r e n t  l o w  b i d d e r  o f  $ 1 . 8  m i l l i o n  w a s  a  J o i n t  
V e n t u r e  c o n s i s t i n g  o f  a c o m m u n i t y ,  a v i l l a g e  c o r p o r a t i o n  a n d  
a L i q u o r  S t o r e .

On S e p t e m b e r  2 3 r d  w e w r o t e  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
r e g i s t e r i n g  o u r  c o n c e r n  o v e r  t h e  p o t e n t i a l  o f  t h e m  a w a r d i n g  
t h e  c o n t r a c t  t o  s u c h  a J o i n t  V e n t u r e .  We w e r e  c o n c e r n e d  o v e r  
t h e  c o n c e p t  o f  a c o m m u n i t y  c o m p e t i n g  a g a i n s t  p r i v a t e  
c o n s t r u c t i o n  c o m p a n i e s  a n d  b e l i e v e d  t h a t  i t  w a s  c o n t r a r y  t o  
t h e  p r i n c i p l e s  o f  f r e e  e n t e r p r i s e .  A c o m m u n i t y  r e c e i v e s  
m u n i c i p a l  a s s i s t a n c e ,  r e v e n u e  s h a r i n g ,  g r a n t s  t D  p u r c h a s e  
e q u i p m e n t ,  e t c ,  f r o m  t h e  s t a t e  a n d  q u i t e  s i m p l y  a p r i v a t e  
c o m p a n y  c a n n o t  c o m p e t e  w i t h  a n y  c o m m u n i t y  t h a t  i s  
u n d e r w r i t t e n  b y  s t a t e  f u n d s  -  i t  i s  I n d e e d  v e r y ,  v e r y  u n f a i r  
c o m p e t i t i o n .

□ n  O c t o b e r  2 2 n d .  t h e  F a i r b a n k s  o f f i c e  o f  t h e  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  s e n t  t h e  J o i n t  V e n t u r e  a  n o t i c e  t o  p r o c e e d .

I n  N o v e m b e r ,  a t  t h e  a n n u a l  c o n v e n t i o n  o f  AGO , C o m m i s s i o n e r  
H i c k e y  i n d i c a t e d  t h a t  t h e  a w a r d  t o  t h e  J o i n t  V e n t u r e  w a s

CHAPTER OF THE YEAR • 1981
-A N  AWARD WINNING CHAPTER" 
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b a s e d  o n  a n  A t t o r n e y  G e n e r a l  o p i n i o n  w h i c h  i n  e s s e n c e  s a i d  
t h a t  t h e r e  w a s  n o t h i n g  i n  l a w  t o  p r e v e n t  t h e  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  f r o m  a w a r d i n g  t h e  c o n t r a c t  t o  t h e  J o i n t  
V e n t u r e .

I n  D e c e m b e r  I  c a l l e d  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
t o  o b t a i n  a  c o p y  o f  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  S t a f f  
e x p e r i e n c e d  d i f f i c u l t y  i n  l o c a t i n g  i t .  I  c a l l e d  t h e  A t t o r n e y  
G e n e r a l ' s  o f f i c e  a n d  r e q u e s t e d  t h a t  t h e y  l o c k  t h r o u g h  t h e i r  
l a w  o p i n i o n  i n d e x  f o r  a n  O p i n i o n  i s s u e d  i n  S e p t e m b e r  o r  
O c t o b e r  u n d e r  t h e  s u b j e c t  o f  c o n t r a c t s ,  b i d s ,  c o n t r a c t o r s ,  
c o m m u n i t i e s  o r  m u n i c i p a l i t i e s  t h a t  w o u l d  f i t  t h e  s i t u a t i o n .  
T h e  o n l y  o p i n i o n  t h e y  c o u l d  f i n d  t h a t  a d d r e s s e d  t h e  i s s u e  o f  
a c o m m u n i t y  b i d d i n g  o n  p r o j e c t s  w a s  d a t e d  A p r i l  7 ,  1 9 Q 7  a n d  
t o  my s u r p r i s e  i t  s t a t e d  i n  p a r t *

" Y o u  h a v e  a s k e d  w h e t h e r  a  m u n i c i p a l i t y  m a y a c t  a s  a 
g e n e r a l  c o n t r a c t o r  o n  a  c o m p e t i t i v e l y  b i d  p u b l i c  w o r k s  
p r o j e c t .  T h e  s h o r t  a n s w e r  i s  n o . "

D D T / P F  s u b s e q u e n t l y  i n f o r m e d  u s  t h a t  t h e  A t t o r n e y  G e n e r a l  
o p i n i o n ,  t h a t  t h e i r  F a i r b a n k s  o f f i c e  h a d  r e c e i v e d  w a s  n o t  i n  
w r i t i n g  b u t  w a s  a  v e r b a l  o p i n i o n .

A s  y o u  m i g h t  g u e s s ,  w e  f o u n d  t h e s e  r e v e l a t i o n s  a n d  t h e  
p o t e n t i a l  o f  o t h e r  c o m m u n i t i e s  b i d d i n g  a g a i n s t  p r i v a t e  
i n d u s t r y  q u i t e  d i s t u r b i n g .

T h e  q u e s t i o n  b e f o r e  y o u  t o d a y ,  a s  p o l i c y  m a k e r s  i s :  A s  a
m a t t e r  o f  p u b l i c  p o l i c y  a r e  p o l i t i c a l  s u b d i v i s i o n s  g o i n g  t o  
b e  a l l o w e d  t o  c o m p e t i t i v e l y  b i d  a g a i n s t  t h e  p r i v a t e  s e c t o r ?

I f  y o u  h a v e  a n y  q u e s t i o n s  I  w o u l d  b e  h a p p y  t o  a n s w e r  t h e m .
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SB 424a page 2 o f 2
Fiscal Note by Department o f  Transportation &  Public Facilities 
February 29,1988

Currently, the department has a number o f relatively small operational-type contracts with other 
governmental agencies for a variety o f purposes. TTiese include contracts with local communities 
for docking o f Marine Highway Vessels, terminal operations and ticketing for the Marine 
Highway system and contracts for maintenance and operations of airports and road systems. 
Other examples o f disallowed inter-govemmental contracting may occur depending on how the 
bill is interpreted. For example, i f the department procures shipyard services at locations such as 
Ketchikan or Seward we may be viewed as being in violation of this proposed law. As each city 
controls a major shipyard, though leased to a shipyard service firm, legal questions may be raised 
as to an implied partnership or joint venture on the part of the city which owns or leases the 
shipyard facilities. A further potential conflict is with the anticipated selection o f a southern 
terminus for the Alaska Marine Highway System. Many o f the likely candidate sites involve a 
governmental entity, including the Alaska community of Hyder.
We believe the principal intent o f this bill -  to prevent governmental entities from competing in the 
construction arena -  could be served while avoiding the types of conflicts described above with a 
simple language change. We suggest that the sentence on line 11 be amended as shown:

. .  .a state agency solicits bids for a construction contract over $150,000 by issuing . . .

With the change described above, the operational contracts described herein could continue while 
construction contracts would be subject to the limitations o f public entity contracting as intended 
by this bilL



Offered: 3/2/88 5-1771B
Referred: Labor and Commerce and Finance

Original sponsors: Jones, Fischer,
Fanning and Abood

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L  
I N  T H E  S E N A T E  A F F A I R S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 4 2 4  (C&RA)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  Act e n t i t l e d :  " A n  A ct r e l a t i n g  t o  p r o c u r e m e n t  by  th e  D e p a r t m e n t  of

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f r o m  c e r t a i n

8 e n t i t i e s . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

0 * S e c t i o n  1. A S  3 6 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  read:

1 Sec. 3 6 . 3 0 . 7 6 0 .  P R O H I B I T I O N  A G A I N S T  C E R T A I N  C O N T R A C T  A W A R D S .  I f

2 t h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  s o l i c i t s  b i d s

3 f o r  a c o n s t r u c t i o n  c o n t r a c t  o v e r  $ 1 5 0 , 0 0 0  b y  i s s u i n g  a n  i n v i t a t i o n  to

4 b i d  u n d e r  A S  3 6 . 3 0 . 1 0 0  - 3 6 . 3 0 . 1 9 0  o r  a r e q u e s t  f o r  p r o p o s a l s  u n d e r

5 A S  3 6 . 3 0 . 2 0 0  - 36.30.27©-, t he D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c

6 F a c i l i t i e s  m a y  n ot a w a r d  t he c o n t r a c t  to a b i d d e r  o r  o f f e r o r  w h o  is a

7 s t a t e  a g e n c y ,  t, p o l i t i c a l  s u b d i v i s i o n  o f  t he state, a  p a r t n e r s h i p

.8 w h o s e  p a r t n e r s  i n c l u d e  a s t a t e  a g e n c y  o r  p o l i t i c a l  s u b d i v i s i o n  of t he

.9 state, or  a j o i n t  v e n t u r e  w h o s e  v e n t u r e r s  i n c l u d e  a s t a t e  a g e n c y  o r

0 p o l i t i c a l  s u b d i v i s i o n  o f  the s t ate. I n  t h i s  s e c t i o n ,  " p o l i t i c a l

1 ~ s u b d i v i s i o n "  i n c l u d e s  s c h o o l  d i s t r i c t s .

SB0424b -1- CSSB 424(C&RA)



ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC.
THE ALASKA CHAPTER'

9*‘l l
(<ESPOs9i8'l.iT»

••.TCG*:T»

BOX 92900 • ANCHOftAGC ALASKA »990a
TClCPhONE (90?) M1'93M

iiJOf SPENARD ROAD 
ANCHORAGE

WILLIAM [  SCHNEIDER CXECUTTVt C* A ECTOR

January 27, 1988
Mark Hickey, Commissioner Department o f  T ranspo rta tion &

Pub lic  F a c i l i t i e s  
3132 Channel Drive 
P.O. Box Z
Juneau, Alaska 99811
Re: Kotzebue A irpo rt P ro jec t
Dear Commissioner Hickey,
On b eh a lf  o f the con trac ting  community in Alaska, AGC req u e s ts  your response to  un-resolved is su e s  surrounding the award of a 
$1.8 m i l l io n  Kotzebue A irport improvement p ro je c t  to  a j o i n t  
ven tu re  comprised in  p a r t by a p o l i t i c a l  subd iv is ion of th e  S ta te .
This circumstance continues to  warrant our a t te n t io n  because we 
b e liev e  a system which allows non-profit tax  exempt p o l i t i c a l  
subd iv is ion s of the S ta te  to  b id  on a competitive b a s is  a g a in s t  
p r iv a te  business undermines th e  f re e  e n te rp r is e  system on which 
t h i s  coun try  and t h i s  S ta te  a re  founded.
In November 1987, a t  the AGC annual convention, you in d ic a te d  t h a t  the  award to  the j o i n t  venture KIC Corporation /R.t S. S to res/C ity  
of Kotzebue (herein a f t e r  r e fe r re d  to  as the  c i t y  o f  Kotzebue) was 
based on an a t to rn ey  gene ra l 's  opinion. 1 am not c e r t a in  you
ind ica ted  a w rit ten  opinion, bu t th e  audience assumed t h a t  t o  be
the  case.
I now understand the fa c ts  to  be d i f f e r e n t .  F i r s t ,  th e r e  was no 
w r i t te n  a t to rn ey  g en e ra l 's  opinion recommending p ro je c t  award to  the c i t y  of Kotzebue. Second, a w r i t te n  a tto rney  g e n e ra l ' s
opinion was issued in  a memorandum dated April 7, 1987 su c c in c t ly
s t a t in g  t h a t  a m unic ipa lity  may n e t  a c t  as a genera l c o n t ra c to r  on 
a com pe tit ive ly  bid public works p ro je c t .

nr rur vf.P . iqbi
-A N  AWARD WINNING CHAPTER" 

CHAPTER PRESIDENT o r THE YEAR • (Mi CA3HMAN MEMBERSHIP TROPHY • 992



Commissioner Hickey 
Page 2

The October 12, 1967 in te n t  to  Award l e t t e r  by DOT/PF Regional 
D irec to r Lynn Harnish d i r e c t ly  c o n t ra d ic ts  t h i s  A pril 7, 1987 
a t to rn ey  g e n e ra l ' s  opinion, Harnish s t a t e s  in  p a r t :

There i s  no law which p ro h ib i t s  a m un ic ip a li ty  
from bidding on a pub lic  works p ro je c t  a s  a j o i n t  
ven tu re w ith o ther con tra c to r! .  A r t ic le  X, 
paragraph 1 provides t h a t  "a l i b e r a l  con s tru c t io n  
s h a l l  be given to  the powers of lo c a l  government 
u n i t s . "  A.S. 29.35.010(B) allows a m un ic ip a li ty  
to  e n te r  in to  agreement, conside r ing  th e  broad 
con s tru c t io n  of powers by m un ic ip a l i t ie s  requ ired  
by th e  c o n s t i tu t io n  and by s t a t u t e  (A.S. 29.35.400 and A.S. 29.35.410), I  am unable to  conclude t h a t  
i t  i s  i l l e g a l  for the City of Kotzebue to  e n te r  
in to  a j o i n t  venture agreement fo r  the* purpose of 
b idding on S ta te  con s tru c t ion  co n tra c t,  and th e  
DOT/PF i s  ob liga ted  by A.S. 35.15.050*to award to  
the  lowest responsib le  b idder re g a rd le s s  of 
co n s id e ra t io n s  of po licy .

The April 7, 1987 a tto rney  general memorandum s t a t e s  in  p a r t :
You have asked whether a m un ic ip a li ty  may a c t  
as a genera l con trac to r on a com pe tit ive ly  b id  pub lic  works p ro je c t .  The sh o r t  answer i s  
no. F in a l ly  as we noted e a r l i e r ,  powers given lo c a l  governments a re  l i b e r a l l y  construed.
(C ita tions omitted) In t h i s  in s tance , m un ic ip a l i t ie s  a re no t given th e  a u th o r i ty  to  
compete as a general c o n tra c to r  fo r  pub lic  
works p ro je c ts .  Thus, i f  a m un ic ip a li ty  were 
to  adopt such a power, i t  would have to  be 
implied. *[l)n so fa r  as municipal 
co rpo ra t io n s do possess implied powers, such 
powers are to  be s t r i c t l y  construed ag a in s t 
th e  e n t i ty  claiming them." (C ita tions 
omitted) Given t h i s  ru le ,  a m un ic ip a lity  
would be barred from a s s e r t in g  implied powers 
so as to  involve i t s e l f  as a genera l 
c o n tra c to r  on a competitive ly  b id pub lic  works 
p ro je c t .



Commissioner HicKey 
P a g o  3

As you might guess, we find th e se  r e v e la t io n s  to  be q u i te  
d is tu rb in g ,  our concern i s  fo r  th e  fu tu re .  Are tax  exempt 
p o l i t i c a l  subd iv is ions going to  be allowed to  compete ag a in s t  the 
p r iv a te  sector? Will DOT/PF ignore th e  April 7, 1987 a t to rn ey  
genera l opinion i f  a s im ila r  s i t u a t i o n  occurs in . th e  future?
I am su re  you understand our concerns. Can you p le a se  in d ic a te  what i f  anything, DOT/PF plans on doing to  address th e se  concerns.
S incere ly ,
ALASKA CHAPTER

Executive D irec to r
WES/mjc
\WES\HICKEf.LTR



D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  PUBLIC FACILITIES

NORTHERN REGION, DESIGN AND CONSTRUCTION

STEVE COWPER, GOVERNOR

2301 Pci*« Kood 
faiibnnkj, Alaska 99709-6394 
C907) 451-2200

October 22, 1987

Re: Project No. AIP 3-02-0160-04/60434
Kotzebue Airport Improvements 

NOTICE TO PROCEED

Kotzebue/K.I.C,/R & S Store, Inc. J.V.
P.O. Box 46
Kotzebue, Alaska 99752 

Gentlemen:

The Federal Aviation Administration has reviewed and approved the contract 
documents for the referenced project. You are hereby directed to proceed with 
the work called for under this contract. The effective date of this Notice to 
Proceed is October 22, 1987. Contract completion date 1s_0ctober 31, 1908. -

r

Please address future correspondence to Ron Davena, Western District Engineering 
Manager, Department of Transportation & Public Facilities, P.O. Box 1048, Nome, 

Alaska 99762 or his designee.

Sincerely,

Elizabeth L. Engl/,I P.E.
Director, Design arid Construction 
Northern Region 
Contracting Officer

SPL/dv



1IES
DRPANTMl-NT OF TRANSPORTATION AND PUBLIC FACILITIES 

NORTHERN REGION, REGION A \ DIRECTOR

STEVE COW PER, GOVEKNQK

m i  r c o t n  i \o a d
FA inSANM , ALASKA VU /M -M W  
P H O H R :  (SOT) < 6 1™0

October 12* 1987

R*.* Kotzebue Airport Improvements 
Project No. 60484

Brown Construction 
P.O. Box 1313 
Kent!, Alaska 99611

Kotzebua/KIC/R i S Stores, Inc.» O.V.
P.O. Box 46
Kotzebuti Alaska.99762 

Gentlemen:

Having considered the bid protest of Brown Construction* and reviewing the 
materials submitted by Brown Construction and Kotzebue/KlC/R & S Stores,
JV, It 1s ny decision to deny the bid protest, There Is no law which 
prohibits a municipality from bidding on ft public works project as a Joint 
venture with other contractors. Article X* paragraph 1 provides that "a 
liberal construction shall be given tc the powers of local government 
units," A.S, 29.35.010(B) allows a municipality to enter Into agreements. 
Considering the broad construction of powers by municipalities required by 
the constitution and by statute (A,S. 29,35.400 and A.S, 29.35.410)* I am 
unable to conclude that it Is Illegal for the City of Kotzebue to enter 
Into a Joint venture agreement for the purpose of bidding on a state 
construction contract, and the DQT&PF is obligated by A.S. 35.15.050 to 
award to the lowest responsible bidder regardless of considerations of 
policy, It Is for the legislature to determine whether* as a matter of 
policy, governmental entitles should fci permitted to compete for public 

contracts;

The contract for Project No. 60434 will be awarded to Kotznbue/KIC/R&S 
Stores, OV, It 1s expected that the contract award will be made ott October 

14, 1987.

Sincerely

C  tynnjt. llernlsch, P,E, 
Regional Director 
Northern Region

hm



BROWN CONSTRUCT ION  COM PANY . INC
GENERAL CONTRACTOR 

BOX 1313 • KENAI, ALASKA 99611 
{907) 283-9403

S e p t e m b e r  18, 1937

Mr, R o b e r t  V e n u s t i  
D e p a r t m e n t  of T r a n s p o r t a t i o n / P F  
T e c h n i c a l  S e r v i c e s  Rldg.
2301 Peger Ro a d
F a i r b a n k s ,  A l a s k a  9 9 7 0 9 - 6 3 6 4

Re: N o t i c e  o f  Bid P r o test
R a l p h  W i e n  M e m o r i a l  A i r p o r t  
A I P  N O . - 3 - 0 2 - 0 1 6 0 - 0 4  
P r o j e c t  No.: 6 0 4 3 4

Dear R o b e r t  V e n u s t i :

T h i s  l e t t e r  is a fo r m a l  b i d  p r o t e s t  for th*» K o t z e b u e  A i r p o r t  
P r o j e c t  w h i c h  was t e n t a t i v e l y  a w a r d e d  to t h e  C i t y  of  Kotzebue,/ 
K . I . C . / R & S  Stone, Inc., a J o i n t  V e n t u r e .  As of S e p t e m b e r  17, 
1987, no n o t i c e  o f  " i n tent to award" h a d  b e e n  issued.

I- feel t h a t  t h e  i n c l u s i o n  of the " City of  K o t z e b u e "  as a J o i n t  
V e n t u r e  p a r t n e r  for a c o n s t r u c t i o n  p r o j e c t  may; (1) be a c o n­
flict of i n t e r e s t ,  (2) g i v e  "unfair c o m p e t i t i v e  a d v a n t a g e "  to 
K . I . C / R & S  Stone, Inc. in o b t a i n i n g  the c o n t r a c t ,  (3) u n d e r c u t  
the c o m p e t i t i v e  b i d  p r o c e s s ,  (4) p o s s i b l y  m i s u s e  p u b l i c  funds 
for p r i v a t e  gain, and (5) ma k e  the bid " u n r e s p o n s i v e . "

The a p p a r e n t  a b i l i t y  of K . I . C . / R & S .  Stone, Inc. to use city 
o w n e d  e q u i p m e n t  a n d  r e l y  on city funds for b o n d i n g  c l e a r l y  
s e e m s  i n a p p r o p r i a t e ,  to say the least. T h e  b i d  b o n d  for the 
p r o j e c t  w a s  p o s t e d  b y  the C i t y  o f  K o t z e b u e .  See E x h i b i t  B. It 
u s u a l l y  t a k e s  a l i c e n s e d  G e n eral C o n t r a c t o r  w i t h  a p r o v e n  t r a c k  
r e c o r d  to o b t a i n  t h e  p r o p e r  b o nds to p e r f o r m  c o n t r a c t s  such as 
t he K o t z e b u e  A i r p o r t  P r o j e c t .  The use of " c i t y  funds" to p r o­
vi d e  b o n d i n g  u n d e r c u t s  o t h e r  c o n t r a c t o r s '  a b i l i t i e s  to c o m p e t e  
o n  a fair ba s i s .  B r o w n  m a i n t a i n s  that the low bid s u b m i t t e d  b y  
the J o i n t  V e n t u r e  r e f l e c t s  the a d v a n t a q e  g a i n e d  b y  i n c l u d i n g  a 
m u n i c i p a l  e n t i t y  in the p a r t n e r s h i p .  ( B r o w n ' s  Bid $ 2 , 2 6 2 , 9 1 1 . 0 0  
- J o i n t  V e n t u r e ' s  Bid $ 1 , 7 9 1 , 5 0 1 . 0 0 . )  T h e  m u n i c i p a l i t y ' s  
p a r t i c i p a t i o n  c r e a t e s  the d e f i n i t e  a p p e a r a n c e  of a " c o n f l i c t  of 
i n t e r e s t ."



Mr. R o b e r t  V e n u 3 t i  
S e p t e m b e r  18, 1987 
P a g e  T w o

If B r o w n  C o n s t r u c t i o n  Inc. h a d  k n o w n  that the Ci t y  of K o t z e b u e  
was g o i n g  to b e  a p a r t i c i p a n t  in the b i d d i n g  p rocess, B r o w n  
w o u l d  n e v e r  h a v e  g o n e  to the e x p e n s e  of p r e p a r i n g  a bid in the 
fi rst place. T h e  p a r t i c i p a t i o n  of  the " C ity o f  K o t z e b u e "  c a n­
not b e  f o u n d  o n  the p l a n h o l d e r s  list. See Exhib-Lt C. T h e  use 
of  " c i t y  funds" s e e m i n g l y  a l l o w s  a p r i v a t e  i n dividual, i.e., 
J o i n t  V e n t u r e  p a r t n e r s ,  to p r o f i t  w i t h  the use of funds w h i c h  
are d e r i v e d  f r o m  t h e  c i t i z e n s  o f  K o z t e b u e  ( P u b l i c  F u n d s ) .  - T h e  
use of  s u c h  f u nds c o u l d  p r o v i d e  the b a s i s  for an i n j u n c t i o n  to 
p r o h i b i t  the C i t y  o f  K o t z e b u e  f r o m  u s i n g  a n y  funds on t h e  p r o­

ject .

In a d d i t i o n ,  a n y  p r o p o s e d  use of c i t y  o w n e d  e q u i p m e n t  b y  the 
J o i n t  V e n t u r e  adds to the " u n f a i r  a d v a n t a g e "  g a i n e d  at the e x­
p e n s e  of o t h e r  b i d d e r s .  T h e  D O T / P F  s h o u l d  a l s o  n o t e  t h a t  a l l  
J o i n t  V e n t u r e  p a r t n e r s  h a v e  a g r e e d  to s i g n  for b o n d i n g  o n  t h e  
p r o j e c t .  See P r o p o s a l  s u b m i t t e d  to DOT./PF b y  J o i n t  V e n t u r e  
(E x h i b i t  A). The D O T / P F  s h o u l d  d e t e r m i n e  w h e t h e r  or n o t  a 
s u r e t y  w i l l  e v e n  b o n d  a n  u n l i c e n s e d  m u n i c i p a l i t y  i n v o l v e d  in a 
joint v e n t u r e .  The unfair a d v a n t a g e  w h i c h  the J o i n t  V e n t u r e  
ha s  o v e r  other, c o n t r a c t o r s  b e c o m e s  ev e n  mo r e  a p p a r e n t  if the 
C i t y  o f  K o t z e b u e  i n t e n d s  to f u r n i s h  a cash b o n d  for the J o i n t  
V e n t u r e .  All o t h e r  c o n t r a c t o r s  that c a n n o t  r e l y  o n  m u n i c i p a l  
funds are put at a d i s a d v a n t a g e  s i n c e  c o m m e r c i a l  s u r e t i e s  or 
p r i v a t e  c a s h  b o n d s  must be r e l i e d  up o n  b y  n o n - m u n i c i p a l  
e n t i t i e s .  T h e  D O T / P F  c o u l d  end u p  u s i n g  the m u n i c i p a l  funds, 
i.e. c a s h  bond, to c o m p l e t e  the p r o j e c t ,  in the e v e n t  of 
i n c o m p l e t e  p e r f o r m a n c e  on b e h a l f  of the c o n t r a c t o r .

The D O T / P F  m a y  find it u s e f u l  to r e v i e w  the J o i n t  V e n t u r e  
a g r e e m e n t  b e t w e e n  the p a r t i e s  in o r d e r  to c l a r i f y  some of the 
i s s u e s  m e n t i o n e d  above. A  J o i n t  V e n t u r e  s i m i l i a r  to t h e  K o t z -  
e b u e / K . I . C /  R & S S t o n e  Inc. is r e q u i r e d  to k e e p  a co p y  of the 
a g r e e m e n t  on file at e a c h  p a r t i e s  m a i n  p l a c e  o f  b u s i n e s s .  See 
12 A A C  21.010, J o i n t  V e n t u r e  A g r e e m e n t ,  A.S. 0 8 . 1 8 . 0 1 1 .  A l s o  
see E x h i b i t  D.

If a p r e c e d e n t  is set w h i c h  a l l o w s  " m u n i c i p a l i t i e s "  to c o m p e t e  
a g a i n s t  p r i v a t e  e n t e r p r i s e  in the c o n s t r u c t i o n  b u s i n e s s ,  the 
c o m p e t i t i v e  b i d  p r o c e s s  will u l t i m a t e l y  s u f f e r  as w i l l  the i n­
d i v i d u a l  c o n t r a c t o r .  B r o w n  r e q u e s t s  that D O T / P F  r e j e c t  the 
J o i n t  V e n t u r e ' s  b i d  and ac c e p t  the next l o w e s t  bid w h i c h  w a s  
p r e p a r e d  in a c c o r d a n c e  w i t h  r e c o g n i z e d  s t a n d a r d s  for b i d d i n g  on 
p u b l i c  p r o j e c t s .  P l e a s e  c o n t a c t  me c o n c e r n i n g  D O T / P F ' s  p o s i­
ti o n  o n  this m a t t e r  i m m e d i a t e l y .

V e r y  t r u l y  yours,

lV »n  R r n w n
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September 23, 1987 /

Mark Hickey, Commissioner
Department o f T ran spo rta tion  and Pub lic  F a c i l i t i e s  
P.O. Box 2Juneau, Alaska 99811 
Dear Commissioner Hickeys
I  am w r i t in g  to  r e g i s t e r  concern over th e  f a c t s  surrounding the  
b id s  f o r  th e  improvements to  Kotzebue's Ralph Wien Memorial 
A irpo r t,  DOT/PF P ro je c t  No. 60434 AIP No. 3-02-0160-04.
The apparen t low b idde r on t h i s  $1.8 m il l io n  p r o je c t  inc ludes th e  
C ity  o f Kotzebue as a j o i n t  ven tu re  p a r tn e r .  To my knowledge t h i s  
i s  th e  f i r s t  time a p o l i t i c a l  subd iv is ion  o f th e  S ta te  has b id  on a DOT/PF p ro je c t .
The concept of a non-profit p ub lic  co rpo ra t io n  competing ag a in s t p r iv a te  co n s tru c t io n  companies i s  con tra ry  to  p r in c ip le s  of f re e  
e n te rp r i s e .  Quite simply, a p r iv a te  company cannot compete w ith a 
non-profit, non-taxable pub lic  e n t i t y  which u t i l i z e s  p u b l ic ly  
owned and non-taxable equipment.
AGC Alaska requ e s ts  a through in v e s t ig a t io n  by DOT/PF in to  th e  
responsiveness and app rop r ia teness  of t h i s  b id . A dd itiona lly , th e  
c a p a b i l i ty  of th e  j o i n t  venture to  bond t h i s  p ro je c t  should be reviewed.

-A N  AWARD WINNING CHARTER’
rwiPTcn cm Tur vc.d . «oa< «*uiorr> pM.roirc.rr cm Tur vrio . «« rtcuuiu ucuoriKu* .onouv . too*
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P lease  keep me advised o f your a c t io n s  in  t h i s  m a tte r .

i
S i n c e r e l y ,

cc: Lynn Harnisch, Regional D irec to r
DOT/PF - Northern Region 

AGC Board o f D irec to rs  
S ena to r Jan  Faiks 
R ep re sen ta t iv e  Ben F. Grussendorf

WFR/mjc



MEMORANDUM State of Alaska

TO: DATE:M a r t y  R u t h e r f o r d ,  D i r e c t o r  
M u n i c i p a l  & R e g i o n a l  A s st. Div.
D e p t ,  o f  C o m m u n i t y  & R e g i o n a l  f ilen o : 

A f f a i r s

FROM: G r a c e  B e r g  S c h a i b l e  
A t t o r n e y  G e n e r a l

;  .  " W '

ie L. O d l a n d  
Assid'fcant A t t o r n e y  G e n e r a l  
G o v e r n m e n t a l  A f f a i r s - J u n e a u

TELEPHONE NO: 

SUBJECT:

A p r i l  7, 1987

6 6 3 - 8 7 - 0 1 8 9

4 6 5 - 3 6 0 0

M u n i c i p a l i t y  as g e n­
er a l  c o n t r a c t o r  f o r  
p u b l i c  w o r k s  p r o j e c t

T h r u : Mar.

By: B r u c e  W e y h r a u c h S W ^ ^ I * ^
L e g a l  A s s i s t a n t  ({
G o v e r n m e n t a l  A f f a i r s - J u n e a u

Y o u  h a v e  a s k e d  w h e t h e r  a m u n i c i p a l i t y  m a y  act as a  g e n­
e r a l  c o n t r a c t o r  o n  a c o m p e t i t i v e l y  b i d  p u b l i c  w o r k s  p r o j e c t .  T h e  
s h o r t  a n s w e r  is no.

W e  h a v e  p r e v i o u s l y  o p i n e d  t h a t  m u n i c i p a l i t i e s  p e r f o r m­
in g  w o r k  o n  p u b l i c  w o r k s  p r o j e c t s ,  a p r a c t i c e  c o m m o n l y  r e f e r r e d  
to as " f o r c e d  a c c o u n t i n g , "  a r e  n o t  r e q u i r e d  to p a y  p r e v a i l i n g  
w a g e s  u n d e r  A S  3 6 . 0 5 . 0 1 0  -- 3 6 . 0 5 . 1 1 0  (Little D a v i s  B a c o n  A c t ) .  
1983 Inf. Op. A t t ' y  Gen. (Apr. 19; 6 6 3 - 8 3 - 0 5 5 4 ) .  See 1983 Inf. 
Op. A t t ' y  Gen. (Mar. 11; 6 6 3 - 8 3 - 0 2 6 7 ) .  W e  h a v e  a l s o  a p p r o v e d  o f  
s i t u a t i o n s  w h e r e  m u n i c i p a l i t i e s  c a r r y  o u t  t h e i r  p u b l i c  c o n s t r u c­
t i o n  p r o j e c t s  b y  h i r i n g  p r i v a t e  c o n t r a c t o r s  to p e r f o r m  p r o j e c t  
m a n a g e m e n t  a n d  s u p e r v i s i o n  w h i l e  u s i n g  m u n i c i p a l  e m p l o y e e s  to do 
t h e  c o n s t r u c t i o n  work, 19 7 8  Inf. Op. A t t ' y  Gen. (Oct. 11; 6 6 3 -  
7 9 - 0 1 9 5 ) .  H o w e v e r ,  n o n e  o f  t h e s e  o p i n i o n s  a d d r e s s  t h e  q u e s t i o n  
po s e d .  B a s e d  u p o n  our a n a l y s i s ,  w e  f i n d  t h a t  a m u n i c i p a l i t y  m a y  
n o t  a c t  as a g e n e r a l  c o n t r a c t o r  o n  c o m p e t i t i v e l y  b i d  p u b l i c  w o r k s  
p r o j e c t s .

G e n e r a l l y ,  the p o l i c y  of  t h e  D e p a r t m e n t  o f  T r a n s p o r t a­
t i o n  a n d  P u b l i c  F a c i l i t i e s  (DOT/PF) is "to r e q u i r e  the c o n s t r u c­
t i o n  o f  a l l  p u b l i c  w o r k s  u n d e r  b i d  c o n t r a c t s . "  A S  3 5 . 1 5 , 0 1 0 .  
P u b l i c  w o r k  c o n t r a c t s  are r e q u i r e d  to c o m p l y  w i t h  T i t l e  35, A S  
3 6 . 3 0  (the S t a t e  P r o c u r e m e n t  Code), a n d  r e g u l a t i o n s  a d o p t e d  u n d e r  
t h o s e  laws, A S  35.15.040. 1/ C o n t r a c t o r  is d e f i n e d  as " t h e  c o n­
t r a c t o r  i n c l u d i n g  s u b c o n t r a c t o r s  p e r f o r m i n g  w o r k  n e c e s s a r y  to

1/ T h e  e f f e c t i v e  date of  AS  3 5 . 1 5 . 0 4 0  a n d  A S  3 6 . 3 0  is J u l y  1, T987.

0M01A<R»v 10179)



M a r t y  R u t h e r f o r d ,  D i r e c t o r  
M u n i c i p a l  & R e g i o n a l  Asst. Div.
D e p t ,  o f  C o m m u n i t y  & R e g i o n a l  A f f a i r s

A p r i l  7, 1987 
P a g e  12 

6 6 3 - 8 7 - 0 1 8 9

f a c i l i t a t e  p u b l i c  c o n s t r u c t i o n . "  A S  3 6 . 9 5 . 0 1 0 ( 1 ) .  2/ D O T / P F  is 
g i v e n  the a u t h o r i t y  to " e n t e r  into c o n t r a c t s  o r  a g r e e m e n t s  r e l a t­
i n g  to p u b l i c  w o r k s  w i t h  ... p o l i t i c a l  s u b d i v i s i o n s . . . . "  A S  35.- 
0 5 . 0 4 0 ( 7 ) .

B a s i c a l l y ,  the l e g i s l a t u r e  h a s  p r o v i d e d  t h r e e  w a y s  for 
t h e  c o n s t r u c t i o n  o f  p u b l i c  w o r k s  p r o j e c t s .  Fi r s t ,  if a  p r o j e c t  
is e s t i m a t e d  to c o s t  less t h a n  $100,000, o r  if it is in  the b e s t  
i n t e r e s t s  o f  the state, D O T / P F  m a y  p e r f o r m  the w o r k .  A S  3 5 . 1 5 . -  
010. S e c o n d ,  w h e n  the e s t i m a t e d  c o n s t r u c t i o n  c o s t s  e x c e e d  
$ 1 0 0 , 0 0 0 ,  D O T / P F  m u s t  a d v e r t i s e ,  r e q u e s t  bids, a n d  a w a r d  c o n­
t r a c t s  c o m p e t i t i v e l y .  See A S  3 5 . 1 5 . 0 2 0  —  3 5 . 1 5 . 0 5 0 .  Th i r d ,  a 
m u n i c i p a l i t y  c a n  r e q u e s t  D O T / P F  to g i v e  -the m u n i c i p a l i t y  a l l  the 
a u t h o r i t y  to p l a n  a n d  c o n s t r u c t  " p u b l i c  w o r k s  p r o j e c t s  o f  the 
s t a t e  w h i c h  [are] to b e  l o c a t e d  w i t h i n  the b o u n d a r i e s  o r  the 
o p e r a t i n g  a r e a  o f  the m u n i c i p a l i t y . . . . "  A S  3 5 . 1 5 . 0 8 0 ( a ) .  See 
1981 Inf. Op. A t t ' y  Gen. (May 29; 6 6 3 - 8 1 - 0 0 4 4 ) .

N o t h i n g  in A l a s k a  l a w  s p e c i f i c a l l y  p r o h i b i t s  m u n i c i p a l­
iti e s  f r o m  a c t i n g  as a g e n e r a l  c o n t r a c t o r  o n  c o m p e t i t i v e l y  b i d  
c o n t r a c t s .  And, the p o w e r s  g i v e n  l o c a l  g o v e r n m e n t  u n i t s  a r e  to 
b e  l i b e r a l l y  c o n s t r u e d .  See A l a s k a  Const, art. X, § 1; AS  29.- 
3 5 . 400. Yet, i f  a n  a f f i r m a t i v e  r e s p o n s e  is g i v e n  to y o u r  q u e s­
tion, o s t e n s i b l y ,  a m u n i c i p a l i t y  c o u l d  b i d  o n  a l l  k i n d s  o f  p u b l i c  
w o r k s  p r o j e c t s  in all a r e a s  o f  the state, j u s t  like a n y  o t h e r  
g e n e r a l  c o n t r a c t o r .  W e  b e l i e v e  the l e g i s l a t u r e  d i d  n o t  i n t e n d  to 
g i v e  m u n i c i p a l i t i e s  this a u t hority. B y  s p e c i f i c a l l y  b e s t o w i n g  
u p o n  a  m u n i c i p a l i t y  the a u t h o r i t y  to " a d o p t "  the p l a n n i n g  and 
c o n s t r u c t i o n  o f  p u b l i c  w o r k s  p r o j e c t s  l o c a t e d  w i t h i n  t h e  b o u n d­
a r i e s  o f  t h e  m u n i c i p a l i t y  u n d e r  A S  3 5 . 1 5 . 0 8 0  t h e  l e g i s l a t u r e  i n­
t e n d e d  to g i v e  m u n i c i p a l i t i e s  the a u t h o r i t y  to c a r r y  o u t  p u b l i c  
w o r k s  p r o j e c t s  w i t h o u t  c o m p e t i t i o n .  S i m i l a r l y ,  the l e g i s l a t u r e  
c o n s t r a i n e d  m u n i c i p a l i t i e s  to a s s u m e  t h e  c o n s t r u c t i o n  o f  r e l e v a n t  
p u b l i c  w o r k s  p r o j e c t s  o n l y  w i t h i n  the b o u n d a r y  o r  o p e r a t i n g  a r e a  
o f  the m u n i c i p a l i t y .  A S  3 5 . 1 5 . 0 8 0 ( a ) .  By  i m p l i c a t i o n ,  a m u n i c i -

2/ A S  3 9 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  p u b l i c  w o r k s  as " t h e  o n - s i t e  f i e l d  
s u r v e y i n g ,  e r e c t i o n ,  r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n s i o n  or 
r e p a i r ,  i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i o n  o f  b u i l d i n g s ,  h i g h w a y s  
o r  o t h e r  i m p r o v e m e n t s  to r e a l  p r o p e r t y  u n d e r  c o n t r a c t  for the 
s tate, a p o l i t i c a l  s u b d i v i s i o n  o f  the state, or a r e g i o n a l  s c h o o l  
b o a r d . . . .  ' A S  3 5 . 2 5 . 0 2 0 ( 7 )  d e f i n e s  p u b l i c  w o r k  as "a s t r u c t u r e  
o r  p r o j e c t  c o n s t r u c t e d  o r  m a i n t a i n e d  b y  [DOT/PF] e x c e p t  a i r p o r t s  
a n d  h i g h w a y s  a n d  i n c l u d e s  p u b l i c  b u i l d i n g s ,  b o a t  h a r b o r s ,  p o r t  
f a c i l i t i e s ,  dikes, j e t t i e s ,  a n d  b r e a k w a t e r s . "  A  p o l i t i c a l  s u b d i­
v i s i o n  o f  t h e  s t a t e  i n c l u d e s  b o r o u g h s ,  cities, a n d  v i l l a g e s .  A S  
3 6 . 9 5 . 0 1 0 ( 6 ) .
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pality venturing outside its boundaries to compete with the pri­
vate sector for public works projects would be engaging in an 
ultra vires act, because this action is neither allowed by stat­
ute nor by municipal charter. Cochran v. City of Nome. 10 Alaska 
425, 435 (D.C. Alaska 1944). See 10 £. McQuillinT'The Law of 
Municipal Corporations 5 29.104c (3d ed. 1981)j 3A (T Antieau, 
Independent Local Government Entities $ 30B.08 (1987) (’’Ultra
vires contracts are agreements beyond the borough's power under 
all circumstances."). See generally 72 C.J.S. Supp. Public Con­
tracts § 4 (1975). On a practical level a municipality competi­
tively bidding against private sector contractors would, in all 
probability, cause quite a political fuss and raise numerous 
logistic, ethical, and practical problems for the municipality.

Finally, as we noted earlier, powers given local gov­
ernments are liberally construed. E . g ., Liberati v. Bristol Bay 
Borough, 584 P.2d 1115, 1120 (Alaska 1979). In this instance, 
municipalities are not given the authority to compete as a gener­
al contractor for public works projects. Thus, if a municipality 
were to adopt such a power, it would have to be implied. "(I]n- 
sofar as municipal corporations do possess implied powers, such 
powers are to be strictly construed against the entity claiming 
them." Girves v . Kenai Peninsula Borough, 536 P .2d 1221, 1224 
(Alaska 1975) (footnote omitted). Given this rule, a municipali­
ty would be barred from asserting implied powers so as to involve 
itself as a general contractor on a competitively bid public 
works project.

Notwithstanding this conclusion, municipalities are not 
completely barred from competing with members of the private sec­
tor, such as general contractors.

Engaging in enterprises usually owned and 
operated by private individuals has also been 
sanctioned provided the public interest so re­
quires . The opinion has been given that as long 
as the city refrains from extending its activity 
into" active competition with private enterprise in 
dealing with others, it should be allowed consid­
erable latitude in providing for itself those 
things necessary to carry on a legitimate munici­
pal function if there are valid reasons for becom­
ing a self-supplier. The word "private," as used 
in the opinions discussing the powers of a munici­
pality, is used to designate proprietary as dis­
tinguished from governmental functions.

12 E. McQuillin, The Law of Municipal Corporations jt 36.02 (3d
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ed. 1986) (emphasis added, footnotes omitted). But that competi­
tion is limited by what the legislature allows.

A municipal corporation is invested with full 
power to do everything necessarily incident to a 
proper discharge of its public functions, but no 
right to do more can be implied, and in the ab­
sence of express legislative sanction, it has no 
authority to engage in any independent business 
enterprise or occupation such as is usually pur­
sued by private individuals.

Ravettino v. City of San Diego, 160 P.2d 52, 56 (Cal. 1945) (em- 
phasis added). Accord Ace Ambulance Service, Inc. v. City of 
Augusta, 337 A.2d 661 (Me. 1975); Keeter v. Town of Lake Lure, 
141 S.E.2d 634, 643 (N.C. 1965). See Stanley v. ■■■ept. of Conser­
vation & D e v ., 199 S.E.2d 641, 652TH.C. 1973) V A  municipal cor­
poration ... even with legislative sanction, cannot engage in a 
private enterprise or assume any function which is not in a legal 
sense public in nature.").

We hope this answers your question. If we can be of 
further assistance, please feel free to call.

BW/pjg

cc: Michael Cushing, Planner
DCRA/MARAD - Juneau

Michael favoliero, City Manager 
Hoonah

Robert M. Maynard, Esq. 
Assistant Attorney General 
Dept, of Law - Juneau




