


SEN A TE  C O M M IT T E E  R E P O R T :
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FIRST COMMITTEE OF REFERRAL

Date of 5-DAY NOTICE
IN ACCORDANCE WITH UNIFORM RULE 23

**FISCAL NOTE(S) ATTACHED 
IN ACCORDANCE WITH AS 24.08.035 
(see below)

FURTHER:

2/9/38 
Mr. President:

DATE TURNED INTO OFFICE t M  kvs
Finance Committee considered SB 401

appeals of information requests in the administration of state tax laws; 
to audits, investigations, and inspections for certain taxes and for 
oil- and gas-related royalties and net profits; amending provisions 
relating to administrative and judicial review of decisions relating to 
taxes, geng|ties, tax refunds, and assessments in the administration of 

* state tax laws; efd

[/f replace with CS /fe )___________________  [] same title
■y [vK new title

( ] attached amendment(s) and

] do pass 

] do not pass 

] no recommendation 

\/{ individual recommendations

] further referral to_________________________________________

] letter of intent adopted and attached

** Committee [ attached or [ ] adopted fiscal note(s) Gsr<L 3c‘:KI
[ v f  z e r o [ A fiscal impact (if) &&FC- 5iia(pMC{6Mit)3IM 6!cor+) @>Sf& (D0J*o)

MEMBERS SIGNING DO PASS OTHER RECOMMENDATION!

J-6

[ ] C o m m i t t e e  B a c k u p  A t t a c h e d
Chairman s ig n a m r e  and reconunendation



STATE OF ALASKA DILL VERSION: CSSB API (FIN)
1988 LEG ISLA T IV E  SESSION PUBLISH DATE: 4 /2 S /8 8

nrA IlpCT F IS C A L  N O T EREQUEST:
Revision Date:
Tide: Rplatinfr to disclosure to t±ie 
Legislature of tax r e tu r n s . .._____
Sponsor: F a ik s 
Requestor:.

Agency Affected: Revenue
BRU: Income and Excise Audit D ivision

Components:.

EXPEN D ITURES/REVEN U ES: (Thousands of Dollars)
O P E R A T I N G FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
L A N D  &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

187.0 187.0 187.0 187.0 187.0
8? n 8?. 0 8 2 ,n 82.0 ■ m : < )
1L 1 14 1 14.1 14 .1 14.1
3 n 8 n 8 n i n 3.0

17 0 n n n 0

T O T A L  O P E R A T I N G 303.1 286.1 286.1 286.1 286.1

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 

FEDERAL FUNDS 

OTHER 
TOTAL

303.1 286.1 286.1 286.1 286.1

_  . . .

P O S IT IO N S :
FULL-TIME

PART-TIME
T E M P O R A R Y

4 4 4 4 4

ANALYSIS : (Attach a separate page if necessary)
See a t ta c h ed .

Prepared by:
Division : _ Senate Finance Ccxmdttee

Phone: 
Date: _

Approved by Commissioner: 
Agency: ________________

Date:

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page, of
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SB 401 A na ly s i s  
Income and Exc ise  Aud i t  D iv i s io n

Appeals Section

P e r so n a l  S e r v i c e s :
Revenue A ud i to r  IV 
Revenue A u d i to r  I I I  
C le rk  T y p i s t  I I I
T rave l
C lo s ing  Con fe rences  
P o l i c y  Review 
Court  T rav e l
C o n t r a c tu a l  
Telephone 
P r i n t i n g
O f f i c e  F u r n i t u r e s  
P r i n t e r  Main tenance
Commodities
Equipment

TOTAL - Appea ls  S e c t i o n
FIELD AUDIT

Pe r so n a l  S e r v i c e s
Revenue A u d i to r  I I I  51.0
T rav e l
C o n t r a c tu a l
Commodities
Equipment

TOTAL - F i e l d  Aud i t

57.8
51.0
28.2

33.6
25.2
5.3

1.8
1.4
6 .0

.5

137.

64.1

9.7

2.5
13.0 

226. 3

51.0

17.9
4.4
.5

3.0
76.8

T O T A L 3 03.1



STATE* O F  A L A S K A  
19SS L E G I S L A T I V E  SESSION

REQUEST:________________________

DILL VERSION : 

PU DLLS 11 DATP.:

rs .'.pi '”1:

F IS C A L  N O T E

Revision Dale:______________________________
T id e : R e la t in g  to  d i s c lo s u r e  t o  th e
l e g i s l a t u r e  o f  t a x  r e t u r n s . . . _______

Sponsor: Pniks

Requestor:__________________________________

Aficncy Affected: ___Revenue
d r u  : Oil .and- Ga» Audit
Components :.

K X P E N D IT  U UKS/R F, YEN U F.S: (Thousands o f Dollar;)
OPERATING FY ns FY 89 FY 90 FY 91 FY 97. FY  OJ

PERSONAL SERVICES 471 . 2 471.2 471.2 471 .2 471 .2
TRAVEL _.sn n . so n 50 0 50.0 50.0
CONTRACTUAL ?n.n 20.0 20.0 20 .0 20.0  i
SUPPUES 5 n 5 0 5 0 5.0 |
EQUIPMENT i7  n 0 0 Q 0
LAND & STRUCTURES 1 !
GRANTS, CLAIMS I
MISCELLANEOUS i

TOTAL OPERATING 563.2 546.2 546.2 546.2 i 546.2

CAPITAL

REVENUE

FU N D IN G : (Thousands o f Dollars)
CENERALFUND 
FEDERAL FUNDS 
OI1IER 
TOTAL

560 2 546. 2 546.2 546.2 546.2 !
i
i
t

P O S IT IO N S :
FULL-TIME

PART-TIME
T E M P O R A R Y

9 9 9 9 9

A N A LY SIS  : (Attach a separate page if necessary)

See attached analysis.

• Prepared by: Senator Rick Halfoj^u, Co-Chairman  .r Phone |

Division: Senate Finance C o m tte e _____________ . n.-,r  4 /25/88

Approved by Com m issioner: _____________________________________________  Date:____________________
Aijcncy:  ----------------------------------------------------------

Distribution (bypreparer):
Legislative Finance 
legislative Sponsor 
Requestor
01 lice of Management and Ditil^cl 
Impacted Acency(ics)



CSSB 401 (Finance) 
A n a ly s i s  

O i l  and Gas Aud i t  D iv i s i o n

P e r s o n a l  S e r v i c e s  471.2
Revenue A u d i to r  V (2) @ 66.0 130.2
Revenue A u d i to r  IV (1) @ 57.8 57.8
Revenue A u d i to r  I I I  (5) @ 51.0 255.0
C le rk  T y p i s t  (1) @ 28.2 28.8
T rav e l
C lo s ing  Con fe rences ,  P o l i c y  Review, 50.0
Cour t  T r a v e l
C o n t r a c t u a l  20.0
Commodit ies 5.0
Equipment 17.0

TOTAL 563.2

In  f u t u r e  f i s c a l  y e a r s ,  r e q u e s t s  f o r  any a d d i t i o n a l  p o s i ­
t i o n s  which may be n e c e s s a ry  t o  implement t h e  b i l l  w i l l  be 
c o n s i d e r e d  by t h e  L e g i s l a t u r e  a s  p a r t  o f  t h e  a g en cy ' s  budge t  
p r o c e s s .



STATE. GF ALASKA BILL VERSION: OS Sb 401 (Finance)
1S6& LEGISLATIVE SESSION PUBLISH DATE: 04/2V/bb

FISCAL NOTE

REQUEST:

Revision Date: Agency Affected: Revenue

Title: "An Act relating to appeals of BRU: Commissioner’s Office

information requests...state tax laws

Sponsor: Senator Faiks Components:

Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY bb 1 FY 6b I FY SO I FY SI I FY S2 | FY S3
| OPERATING i 1 1 1 r T
| PERSONAL SERVICES I - 1 - 1 - 1 437.01 6/4 .01 674 .0
I TRAVEL 1 - 1 - 1 - 1 65.51 131.01 131 .0
| CONTRACTUAL 1 - 1 - I - 1 26.61 57.61 57 .6
| SUPPLIES 1 - 1 - 1 - 1 5 .0 | 10.01 10 .0
I EQUIPMENT 1 - 1 - 1 - 1 30.31 -  1 -
I LANDS & STRUCTURES 1 - 1 - 1 - 1 1 1 -
| GRANTS, CLAIMS 1 - 1 - 1 - 1 -  1 -  1 -
I MISCELLANEOUS 1 - 1 - 1 - 1 -  1 -  1 -
| TOTAL OPERAI1NG | 1 1 - 1 566.61 1,072.61 1 ,072.1
| CAPITAL 1 1 ■“ 1 - 1 1 1
| REVENUE I - 1 - 1 - 1 -  1 1 —
FUNDING: (Thousands o f D o lla rs )
I GENERAL FUND I - 1 - 1 - 1 566.61 1,072.61 1 ,0 7 2 .6
| FEDERAL FUNDS i - 1 - 1 - 1 -  1 -  1 -
I OTHER 1 - 1 - 1 - 1 -  i -  1 -
| TOTAL 1 - 1 1 1 1 1
POSITIONS:
| FULL-TIME I - 1 - | - - - - - 1 6 1 n" r 11
| PART-TIME I - 1 - 1 - 1 -  1 -  i -
I TEMPORARY I - 1 - 1 - 1 -  1 -  i -
ANALYSIS: (Attach a separate page if necessary)

Prepared By: 

Division:
Deborah Vogt, Senior Hearing Officer 
Commissioner's Office

Approved by Commissioner: 
Agency: Department of Revenu

Distribution (by preparer):

Legislative Finance 

Legislative Sponsor 

Requestor ^” " 2 6  1988
Office of Management and Budge- 
Impacted Agency(ies) / n^,rr . _

Phone: (907) 465-2300
Date: April 21, ISSb

Date: April 21, 1968

page 1 of 2_



SB 401 Analysis 

Hearing Officer Section

Personal Services

Revenue Hearing Officer (Anch) 86.9

Revenue Hearing Officer (Anch) 86.9

Revenue Hearing Officer (Anch) 86.9

Revenue Hearing Officer (Juneau) 86.9

Clerk IV (Juneau) 34.9

Accounting Clerk III (Juneau) 34.9

Law Clerk (Juneau) 80.0

Law Clerk (Anch) 84.9

Law Clerk (Anch) 84.9

Law Clerk (Anch) 84.9

Accounting Clerk III (Anch) 34.9

Clerk Typist III (Juneau) 29.0

Clerk Typist III (Anch) 29.0

Clerk Typist III (Anch) 29.0
Total

Travel

Income & Excise Hearings $36.0
Oil & Gas Hearings 55.0
Court/Income & Excise 10.0

Court/011 & Gas . 30».Q..
Total

Contractual

Research $18.0
Space Costs 35.6

Telephone 10*0
Printing 5.0
Maintenance . 7.0

Total

Supplies Total

Equipment

Office Cha1rs/Equ1pment $22.0
Computer Terminals/Printers 38.5

Total

$874.0

$131.0

$75.6

$1 0 .0

$60.5



STATE OF ALASKA 
1988 LEG ISLA T IV E  SESSION

REQUEST?_______________________

BILL VERSION: ..C9SR.IM (£jq) 
PUBLISH DATE: 4/25/88

FISCAL NOTE
Revision Date: — .............  Agency Affected:
Title: P o ia H n g .tn .a p n p a ls  in fo rm a tio n  BRU: O i l G a s  S o l . L i t i g a t i o n  Approp r ia t io n  

-requests. .  . s t a t e  ta x  law s_____________  and O i l  & Gas S o l . P r o j e c t  BRU

Agency Affected; .taw
BRU: O i l  & Gas S i . . . ----------
and O il £  Gas S o l . P r o j e c t  BRU

Sponsor: Fa-ikg
Requestor:.

Components :- Q il fo (Yifi ..SrJ,.LA^ig^tion  
Annrnpr-inHnn anH O il & Gas O pera tion s

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND* STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

,..274.2 - 2 8 2 4 2,90.9 .. 151.3 155.8
9.6 5.9 1.0,2 5.J d .5

31 .8 32.8 33.8 20.4 21.0
91 9 21 .9 22.6 13.4 13.8
3S n 0 0 0

TOTAL OPERATTNO 372.5 347.0 357.5 190.4 196.1

CAPITAL

R E V E N U E

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

372.5 347.0 357.5 190.4 196.1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

5 5 . . 5 3 3

ANALYSIS : (Attach a separate page if necessary)

See a t ta c h ed

Prepared by: — *
Division > _SenaJze_JFniance__CcnmitLee'

Approved by Commissioner: _____________
Agency: _ _ ----------------------------------

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone:
Date: £jL£5ji£L

Date:________________
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This f i s c a l  note supercedes the note of March 1, 1988. Never­
theless , observations made in tha t note continue to be relevent.

The addition of HB 58 provisions in- section 7, pa rt icu la rly  
with respect to t ran sfe r  review (AS 43.05.234(a)), edited transcripts- 
(AS 43.05.236), and drafting  regulations (AS 43.05.238) creates a 
su bs tan tia lly  increased lega l workload. Of these, the editing of 
tran sc r ip ts  is  the most highly speculative. I f  leg is la t iv e  committees 
undertake major tax policy review, th is  function w il l  be especially  
c r i t i c a l .  We note, however, tha t s e c t io n •1 of the o rig inal SB 401 has 

. been deleted, thus o ffse tt in g  what we believe to be a reasonable e s t i ­
mate of resources required under new section 7.

Under section 1.., the new procedures in the b i l l  would apply
to grievances, tha t have not been appealed to the superior court as of 
the e ffec tive  date of the b i l l .  This section ra ises  serious s ta tu te  of 
l im ita tion  problems as w ell a p ra c t ic a l  ones for a l l  current cases.

. Issues include whether the s ta tu te  of l im ita t io n s , which would have run* 
in June 1988, for example, i s  to l le d  fo r  a case that i s  (a) awaiting the 
commissioner’s decision, (b) in  hearing, (c) in  conference a t  the d iv i­
sion lev e l,  or (d) recently  assessed or whether a case tha t i s  a t  any 
given'stage a t  the time of th is  b i l l ' s  e ffec tive  date must begin anew i f  
the taxpayer so desires . We believe that l i t ig a t io n  over th is  section 
w il l  be p a r t icu la r ly  intense because i t s  e ffec t  could be to eliminate or 
subs tan tia lly  reduce every taxpayer's ultim ate tax exposure. The to ta l  
a t stake in  the tax cases tha t  are in some stage of administrative 
appeal exceeds $2.5 b i l l io n .

We believe that enactment of th is  section would require two 
fu ll- tim e attorneys over a period of three years. Combined with the 
impact of section seven of the b i l l ,  we would also require one fu ll- tim e 
secretary .

The timelines and appella te  scheme in  proposed AS 43.05.248 
w ill  also dramatically a ffec t  the Deaprtment of Law. Currently, the 
Department of Law handles only a very limited number of tax cases. The 
l i t ig a i to n  model both the Department of Revenue and the Department of 
Law have been working toward is  one in which o i l  and gas tax case« would 
not require s ign if ican t  attorney representation  a t the administrative 
level within the Department of Revenue... This b i l l , ,  which places the 
t r i a l  in the court system, w il l  require attorneys for a l l  tax cases 
because only attorneys are allowed to represent the s ta te  in Alaska's 
superior courts.

We believe that these tax cases must be l i t ig a te d  in the same 
manner as our current o i l  and gas l i t i g a t io n ,  in  which we use -a combi­
nation of outside counsel and experts with s ta te  personnel. There are 
three reasons for th is :

CO N T IN U A T IO N  of FISCAL NOTE ANALYSIS
For Dili/Resolution No. C S S B  401 ( Jud.)

2 . 5page  o t -----
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C O N T IN U A T IO N  of FISCAL NOTE ANALYSIS
For Bill/Resolution N n . css B  4Qi (Jud.)

1 .  T h e r e  a r e  m i l l i o n s  o f  d o l l a r s  a t  s t a k e  i n  e a c h  o f  t h e  c a s e s  —  t h e  

i n d u s t r y  w i l l  c o n t i n u e  t o  d e v o t e  t h e  b e s t  l e g a l  r e s o u r c e s  a v a i l a b l e  
t o  t h e s e  c a s e s ;

2 .  A d v e r s e  p r e c e d e n t  i n  o n e  c a s e  c o u l d  s e r i o u s l y  h a r m  t h e  s t a t e  i n  
o t h e r  c a s e s ;  a n d

3 .  T h e  D e p a r t m e n t  o f  R e v e n u e ,  r a t h e r  t h a n  t h e  c o u r t  s y s t e m  h a s  a  c o r p s  
o f  d e c i s i o n - m a k e r s  w i t h  e x p e r t i s e  i n  t h e  f i e l d  o f  o i l  a n d  g a s  

t a x a t i o n .  S u c h  a  r a d i c a l  c h a n g e  o f  f o r u m ,  i n  t h e  e a r l i e s t  c a s e s  a t  

l e a s t ,  c o u l d  p l a c e  t h e  s t a t e  a t  g r e a t e r  r i s k  i n  a t t e m p t i n g  t o  
r e c o v e r  i t s  p r o p e r l y  d u e  t a x e s . .

T h e  f o l l o w i n g  t a b l e  s h o w s  t h e  l e v e l  o f  e x p e n d i t u r e  f o r  t h e  t w o  

p r o c e e d i n g s  t h a t  a r e  m o s t  a n a l o g o u s  t o  t h e  c a s e s  t h a t  w o u l d  b e  g e n e r a t e d  

u n d e r  t h i s  b i l l ;  a  c u r r e n t  t a x  p r o c e e d i n g  a n d  t h e  A m e r a d a  H e s s  r o y a l t y  
c a s e  w h i c h  i n v o l v e s  m a n y  o f  t h e  s a m e  i s s u e s  p r e s e n t e d  i n  t h e  m a j o r  t a x  
c a s e s .

A m e r a d a  H e s s

6 / 3 0 / 8 4

6 / 3 0 / 8 5

6 / 3 0 / 8 6

6 / 3 0 / 8 7
6 / 3 0 / 8 8 ( E s t . )

T o t a l  E x p e n d e d

1 , 7 2 2 , 3 4 0 . 5 1
3 , 5 9 8 , 6 6 6 . 5 0

6 , 9 0 9 , 8 3 2 . 8 2

1 1 , 4 7 8 , 2 9 6 . 4 4

T o t a l  

A v g  A l l  
A v g  l a s t  3  y r s

A n n u a l  E x p e n d e d

1 , 7 2 2 , 3 4 0 . 5 1

1 , 8 7 6 , 3 7 5 . 9 1

3 , 4 0 1 , 1 6 6 . 3 2

4 , 4 7 8 , 4 6 3 . 5 7
5 , 6 2 0 , 0 0 0 . 0 0

1 7 , 0 9 8 , 3 4 6 . 4 1

3 , 4 1 9 , 6 6 9 . 2 8
4 , 4 9 9 , 8 7 6 . 6 6

P r o d u c t i o n ,  O i l  I n c o m e  T a x

6 / 3 0 / 8 4

6 / 3 0 / 8 5

6 / 3 0 / 8 6
6 / 3 0 / 9 7

6 / 3 0 / 8 8 ( E s t . )

T o t a l  E x p e n d e d

1 9 1 , 0 4 1 . 7 5

 5 9 .5 ., . 3 5 6 , 7 . 1 .................... ..
1 , 5 6 8 , 2 5 4 . 6 3
2 , 9 2 2 , 6 1 8 . 5 2

T o t a l  
A v g  A l l  

A v g  l a s t  3  y r s

A n n u a l  E x p e n d e d

1 9 1 , 0 4 1 . 7 5
 504t314-.96 -

8 7 2 , 8 9 7 . 9 2
1 , 3 5 4 , 3 6 3 . 9 2

3 , 9 7 5 , 0 0 0 . 0 0

6 , 8 4 7 , 6 1 8 . 5 5
1 , 3 6 9 , 5 2 3 . 7 1

2 , 0 5 0 , 7 5 3 . 9 5

page. of



C O N T IN U A T IO N  of F ISCAL NOTE ANALYSIS
For Bill/Resolution Nn.CSSB (Jud.)

' i •

T h e  b i l l  c o u l d  e f f e c t i v e l y  r e q u i r e  t h e  D e p a r t m e n t  L a w  t o  l i t i ­
g a t e  s i m u l t a n e o u s l y  s e v e r a l  t r i a l  l e v e l  c a s e s ,  w h i l e  a p p e a l s  a r e  b e i n g  

a r g u e d  i n  t h e  A l a s k a  S u p r e m e  C o u r t .  L o o k i n g  a t  o u r  e x p e r i e n c e  i n  t h e  
t a x  c a s e s  a n d  i n  A m e r a d a  H e s s  w e  r e g a r d  t h e  c u r r e n t  e x p e n d i l  r e  l e v e l  o f  

$ 4  m i l l i o n  a n n u a l l y  a s  o u r  b a s e  f o r  r e v e n u e  t a x  c a s e s .  T h e r e  a r e .  

s e v e r a l  o t h e r  c a s e s  t h a t  j u s t i f y  a n  e f f o r t  p a r a l l e l i n g  t h e  c u r r e n t  t a x  

c a s e  b e c a i s e  o f  t h e  a m o u n t  a t  s t a k e .  T h e r e  w i l l  a l s o  b e  n u m e r o u s  c a s e s  
t h a t  e a c h  i n v o l v e  t e n s  o f  m i l l i o n s  o f  d o l l a r s .  I n  FY  8 9  w e  h a v e  

r e q u e s t e d  $ 1  m i l l i o n  a b o v e  o u r  b a s e .  T h i s  a m o u n t  r e f l e c t s  o u r  b e l i e f  

t h a t  c a s e s  u n d e r  t h i s  b i l l  w i l l  n o t  b e  r e a d y  f o r  D e p a r t m e n t  o f  L a w  

p r o s e c u t i o n  u n t i l  m i d - y e a r .  F o r  F Y  9 0  a n d  FY  9 1  w e  b e l i e v e  t h a t  i n  
o r d e r  t o  e f f e c t i v e l y  p r o s e c u t e  a n  a d d i t i o n a l  f o u r  t o  s i x  c a s e s  p e r  y e a r  
a t  t h e  t r i a l  c o u r t  l e v e l  w e  w o u l d  r e q u i r e  a n  a d d i t i o n a l  $4  m i l l i o n .  

A f t e r  t h a t  p e r i o d  t h e  a m o u n t  r e q u i r e d  s h o u l d  b e  r e d u c e d  s u b s t a n t i a l l y  

b e c a u s e  o f  c o u r t  p r e c e d e n t  e s t a b l i s h e d  t h r o u g h  t h e  e a r l i e r  c a s e s ,  

e l i m i n a t i o n  o f  b a c k l o g ,  a n d  n e w  c a s e s  w i t h  s u b s t a n t i a l l y  l e s s  a t  s t a k e .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h a t  i n  F Y  9 2  a n d  9 3  o u r  t r i a l  l e v e l  

• e x p e n d i t u r e s  c o u l d  b e  r e d u c e d  t o  $2  m i l l i o n  a b o v e  b a s e  f o r  e a c h  y e a r  a n d *  

i n  F Y  9 4  t o  o u r  b a s e .  A d d i t i o n a l l y ,  w e  h a v e  r e q u e s t e d  $ 3 7 2 , 5 0 0  i n  F Y  8 9  
f o r  t h e  f i v e  n e w  s t a f f  p o s i t i o n s  d e s c r i b e d  a b o v e .  T h e  i m p a c t  o f  S e c t i o n  

1 a n d  S e c t i o n  7  w i l l  b e  f e l t  o n  o u r  s t a f f  a s  s o o n  a s  t h e  b i l l  g o e s  i n t o  

e f f e c t .  T w o  o f  t h e  f i v e  p o s i t i o n s  w i l l  b e  d e l e t e d  i n  F Y  9 2  w h e n  w o r k  
f r o m  t h e  t r a n s i t i o n a l  p e r i o d  s h o u l d  b e  c o m p l e t e d .  We n o t e  t h a t  

e x t e n s i v e  l i t i g a t i o n  w i l l  b e  o n g o i n g  e v e n  a f t e r  t h a t  f i s c a l  y e a r  a s  
a u d i t s  a n d  t a x  l a w s  f o r  t h e  y e a r s  a f t e r  1 9 8 1  a r e  c h a l l e n g e d .

A p p e a l s  t o  t h e  S u p r e m e  C o u r t  w o u l d  o c c u r  u n d e r  e i t h e r  t h e  

c u r r e n t  o r  p r o p o s e d  f r a m e w o r k .  A c c o r d i n g l y  w e  h a v e  n o t  i n c l u d e d  c o s t s  
f o r  a p p e a l .



C O N T IN U A T IO N  o f  FISCAL NOTE ANALYSIS
For Bill/Resolution N n . CSSB  4bl ( J u d . )

i
C S S B  4 0 1  F i s c a l  A n a l y s i s  

D e p a r t m e n t  o f  L a w  S t a f f  C o s t s

S e c t i o n  7  C o s t s  S e c t i o n  1 2  C o s t s

A t t y  I I I
P a r a l e g a l  
A s s t .  I I A t t y  I V A t t y  I I I L e g  S e c  I T O T A L

P e r .  S v c s . 6 3 . 7 4 3 . 3 7 2 . 0 6 3 . 7 3 1 . 5 2 7 4 . 2

T r a v e l 2 . 4 2 . 4 ’ 2 . 4 2 . 4 - 0 - 9 . 6

C o n t r a c t u a l 6.6 6.6 6.6 6.6 5 . 4 3 1 . 8

S u p p l i e s 4 . 5 4 . 5 4 . 5 4 . 5 3 . 3 2 1 . 3

E q u i p m e n t 6.8 6.8 6.8 6.8 oo • 4N 3 5 . 6

T o t a l 8 4 . 0 6 3 . 6 9 2 . 3 8 4 . 0 4 8 . 6 3 7 2 . 5

P o s i t i o n  a n d  a s s o c i a t e d  c o s t s  b e y o n d  FY  8 9  i n c l u d e  a  3 %  a n n u a l  i n f l a t i o n  
f a c t o r ,  l e s s  o n e - t i m e  i t e m s .  T h e  t w o  a t t o r n e y s  r e q u i r e d  f o r  S e c t i o n  7 

t r a n s i t i o n a l  l i g i t a t i o n  a r e  d e l e t e d  a f t e r  FY  9 1 .  T h e  c o s t s  f o r  t h e s e  
n e w  p o s i t i o n s  w i l l  o c c u r  i n  t h e  O i l  & G a s  BRU a s  i n t e r a g e n c y  f u n d e d .  
H o w e v e r ,  g e n e r a l  f u n d s  m u s t  a l s o  b e  i n c l u d e d  i n  t h e  a n n u a l  s e p a r a t e  

a p p r o p r i a t i o n  f o r  o i l  a n d  g a s  s p e c i a l  l i t i g a t i o n  t o  o f f s e t  t h e s e  c o s t s .



P o s i t i o n  T i t l e
A t t o r n e y  I I I

N o .  o f  P o s i t io n s  R a n g e / S t e p  D arg .  U n i t
1 Z Z A  L A

1 invr S l a l u j

P F T

S ta f f  M o n th s

1 2

L o c a t i o n

A n c h o r a g e
E le c t io n  D is U ic t

8

J u s t i f i c a t i o n

Type of Expenditure ! Amount

! I 2 3

Salarv •49.140

Benefits 14,597
Premium Pay

Other

Total Personal Services 63,738

Travel 2.400
Contractual 6,600
Commodities 4.500
Equipment 6.800
Utlicr

Total Cost 84,038

Funding Source for Total Cost

Federal Receipts 1002

O. F. Match 1003

General Fund 1004

G F  Program Receipts 1005

Other / I n t e r a g e n c y  R e c e i p t s  1007 84.038

This position is required to review legislative 
reports of critical tax information to insure 

confidentiality, if the provisions of Section 7 of 
CSSB 401 become law. There are literally thou­
sands of documents that are subject to inspection 
and examination during a legislative oversight 
review of the tax assessments and taxpayer records 
of oil and gas production and income taxes. A 
review of any oversight reports issued by the 
legislature must be conducted carefully to insure 
taxpayer confidentiality as required by this 
section, as well as the U.S. Tax Code. Substan­
tial coordination between the Departments of Law 
and Revenue, and the legislative oversight commit­

tee will be required. Allocation of the position 
one grade lower than the full journey level of 
Attorney IV is appropriate for this work because 
it mainly addresses procedural issues rather than 
substantive legal issues.

Request For
New Position

Agency De pa r t m e n t  of L a w _____________

D R U  Oil & Gas Spec ia l Pro j e c t s

Component Op erations______________________

Page 1 o? 5 
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P o s i t i o n  T i t l e
Paralegal Assistant II

N o .  o f  P o s i t io n s R a n g e / S t e p
16A

O arg .  U nit
GGU

T im e  S ta tu s

PFT

S t a f f  M o n t h s L o c a t i o n

12 Anchorage

E le c t io n  D is t r i c tg’i ;•*{

Type of Expenditure Amount

1 2 3

Salary 32,424 i  r / "  \--c >'?•*' 
- ' \ 5 ' %'

|  m
Dcncfils 10,901

Premium Pay .

Oilier

Total Personal Services • : J ji'li ifi 145gjj:: - 43,325

Travel 2,400
Contractual 6.600
Commodities 4 ,500
Equipment 6,800
Ulhcr

Total Cost 63,625 i%xiA” :■
F u n d in g  S o u r c e  fo r  T o ta l  C o s t

F ed e ra l  R e ce ip ts  1 0 0 2

0 .  F. M a tc h 1 0 0 3

G e n e ra l  Fund 1 0 0 4

G F  P ro g ra m  R e c e ip ts  1 0 0 3

O th e r

63,625

J u s t i f i c a t i o n

This position is needed to monitor and control tax 
documents transferred to the legislature, if the 
provisions of Section 7 of CSSB 401 become law. 
There are literally thousands of documents that 
are subject to inspection and examination during 
a legislative oversight review of tax assessments 
and taxpayer records of oil and gas production and 

income taxes. Careful review and scrutiny of any 
reports Issued to insure taxpayer confidentiality 
are essential under the proposed statute as well 

as the U.S. Tax Code. This Paralegal Assistant II 
position is ideally suited to assist the attorney 
responsible for review of reports in monitoring 
and controlling tax report documents.

Request For
New Position

Department of LawAgency .

DRU Oil & Gas Special Projects 

Component Operations___________________

Page 2 of 
R e v is e d  Dale

FY 89



Position Title
Time Status

A t t o r n e y  I V ________
Staff Months

PFT 12

| Type of Expenditure Amount

1 2 3

Salarv '56,244 IpS flS 111llcncfils 15,713

Premium Pay

Oilier

Total Personal Services 71,957

Travel 2,400
Contractual 6,600
Commodities 4.500
Equipment 6,800
Oilier

Total Cost 92 T 257 !

Funding Source for Total Cost

F ed era l  R e c e ip ts 1002
C,. P. Match 1003

G e n e ra l  Fund 1004

C F  Program Receipts 1005

Oilier / I n t e r a g e n c y  R ec ei pt s 1007 92,257

No. o f Posiiioos Range/Step
24A

L o c a t io n

A n c h o r a g e

Oarg. Unit
PX

E le c t io n  D is t r ic t

J u s t i f i c a t i o n

Th i s  is one of three p o s iti on s that w i l l  be n ee d e d  

to h a n d l e  l i t i g a t i o n  that is e xp ec te d to a rise 

from  the t ra ns i t i o n a l  p ro vi si on s of CSSB 401, if 

S e cti on  12 is a d o p t e d  an d becom es  law. T hi s  

secti on raises serio us  statute of l i m i t a t i o n  

pr ob le ms  as w e l l  as p r a c t i c a l  ones for all c u r re nt  

oil and  gas cases. L i t i g a t i o n  over this s e c ti on  

w i l l  be p a r t i c u l a r l y  i n te ns e b e ca us e its effect 

cou ld  be to e nti r e l y  eli m i n a t e  or s u b s t a nti al ly  

reduce e ve ry  t ax pa yer 's  ul ti m a t e  tax  exposure. 

The total at stake in the oil and gas income and 

p r o d u c t i o n  tax cases that are in some state of 

ad m i n i s t r a t i v e  appeal, and w h i c h  w o u l d  be subject 

to the bill's tran si ti on al provisions, exceed $2.5 

• billion. A l l o c a t i o n  to the At to r n e y  IV l evel is 

rec om me nde d b e c a u s e  of the su bs ta nti ve  legal 

issues involved in this aspect of the bill.

Request For
New Position

D e p a r t m e n t  of L a wAgency _

HR U  O i l  & G a s  S p e c i a l  P r o j e c t s  

C o m p o n e n t  O p e r a t i o n s ____________________ ______



Position Title
A t t o r n e y  III

N o .  o f  P o s i l io n s R a n g e / S t e p
22A

D arg .  U n i t
PX

T im e  S ta tu s

P F T

S ta f f  M onU is

12

F u n d in g  S o u rc e  for  T o ta l  C o s t

Federa l  R ece ip ts  1 0 0 2

G .  F. M a tc h 1 0 0 3

G e n e ra l  F u n d 1 0 0 4

G F  P ro g ra m  R e c e ip t s  1 0 0 5

Other /I nt e r a g e n c y  Re ce i p t s  1007 84,038

L o c a t i o n

Anch or age

E le c t io n  D is t r ic t

Type of Expenditure Amount

1 2 3

Salaiv 49 .1 40
'

. 'ncnefils 14.597

Premium Pay •

Other

Total Personal Services 63.738

Travel 2.400 |
Contractual 6,600
Commodities 4,500
Equipment 6,800
Utlicr

Total Cost 84,038

Justification

T h i s  i s  t h e  s e c o n d  o f  t h r e e  p o s i t i o n s  t h a t  w i l l  b e  

n e e d e d  t o  h a n d l e  l i t i g a t i o n  t h a t  i s  e x p e c t e d  t o  

a r i s e  f r o m  t h e  t r a n s i t i o n a l  p r o v i s i o n s  o f  C S S B  

4 0 1 ,  i f  S e c t i o n  1 2  i s  a d o p t e d  a n d  b e c o m e s  l a w .  

T h i s  s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  o f  l i m i t a t i o n  

p r o b l e m s  a s  w e l l  a s  p r a c t i c a l  o n e s  f o r  a l l  c u r r e n t  
o i l  a n d  g a s  c a s e s .  L i t i g a t i o n  o v e r  t h i s  s e c t i o n  

w i l l  b e  p a r t i c u l a r l y  i n t e n s e  b e c a u s e  i t s  e f f e c t  
c o u l d  b e  t o  e n t i r e l y  e l i m i n a t e  o r  s u b s t a n t i a l l y  

r e d u c e  e v e r y  t a x p a y e r ' s  u l t i m a t e  t a x  e x p o s u r e .  
T h e  t o t a l  a t  s t a k e  i n  t h e  o i l  a n d  g a s  i n c o m e  a n d  

p r o d u c t i o n  t a x  c a s e s  t h a t  a r e  i n  s o m e  s t a t e  o f  
a d m i n i s t r a t i v e  a p p e a l ,  a n d  w h i c h  w o u l d  b e  s u b j e c t  

t o  t h e  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s ,  e x c e e d  $ 2 . 5  

• b i l l i o n .  T h i s  p o s i t i o n  w i l l  a s s i s t  t h e  A t t o r n e y  

I V  r e s p o n s i b l e  f o r  s t a t u t e  o f  l i m i t a t i o n  p r o b l e m s  

i n  t h e  c o n d u c t  o f  e x t e n s i v e  a n d  c o m p l e x  l i t i g a t i o n  

r a i s e d  b y  t h e  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s .

Request For
New Position

Agency D ep ar tm en t of L a w ____________

[JRU Oil & Gas S p e c i a l  Projects

Component Opera tio ns______________________



Position Title 
Time Status

L e g a l  S e c r e t a r y  I 
I Staff Months

No. o f Position! Range/Step
10B

Barg. Unit
GGU

Location
PFT 12

p ~  v m m m m
A ncho rag e

Election District

Type of Expenditure Amount

1 2 i 3

Salary 22,716

. v' ; - J, / '/

jt*l HI

Benefits 8.749
Premium Pay

Other

Total Personal Services 31.465

Travel -0-

Contractual 5 ,400
Commodities 3,300
Equipment 8.400
Other

Total Cost 48,565

Funding Source for Total Cost
F e d e ra l  R e ce ip ts 1002
(i. F. M a tc h 1003
General Fund 1004

GF Program Receipts 1005

Oilier / I n t e r a g e n c y  R e c e i p t s  1007

Justification

This is the third of three positions that will be 
needed to handle litigation that is expected to 

arise from the transitional provisions of CSSB 
401, if Section 12 is adopted and becomes law. 
The position will provide law office support for

the two attorneys required by Section 12, and the
position will also provide office support for the 
attorney and the paralegal required by the two- 
step appeals provisions of Section 7. Consequent­
ly, the position will provide full-spectrum law
office clerical services, and allocation to Legal 
Secretary I is therefore recommended.

Request For
New Position

Agency D ep a r tm en t  o f  Law____________
BRU O i l  & Gas S p e c i a l  P r o j e c t s

Component O p e r a t i on s____________________



STATE OF ALASKA 
1988 LE G IS LA T IV E  SESSION
R E Q U E S T :

BILL V E R S I O N : C S  S B  4 0 1  (Fi n a n c e ) 

PUBLISH D A T E : _________________

FISCAL NOTE
Revision Date:_____________________ ________

Title: R e l a t i n g  t o  a d m i n i s t r a t i o n

of s t a t e  t a x  l a w s ________________
Sponsor: S e n a t o r  F a i k s ______________
Requestor:_ . q P n a 1 - P  P i n ^ n p p  C o m m i t t e e

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of DoUars)

Agency Affected: A l a s k a  C o u r t  S y s t e m
BR U ;   T r i a l  C o u r t s ________

Components::

OPERATING FY 88 F Y  89 F Y  90 F Y  91 F Y  92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

2 9 0 . 6 7 9 8 . 5 7 9 8 . 5 5 8 1 . 2 5 8 1 . 2

i n . n '■t n . n . i n . n ? n . n 7 p . O
• 1 . 6 s . n 5.0 3.0 3 . 0

1 4 . 7 l n . n

T O T A L  OPERATING 3 1 6 . 8 8 4 3 . 5 8 3 3 . 5 6 0 4 . 2 6 0 4 . 2

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

3 1 6 . 8 8 4 3 . 5 8 3 3 . 5 6 0 4 . 2 6 0 4 . 2

3 l 6 . 8 8 4 3 . 5 8 T 3 . b bU4 .1 b U 4 . /

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

5 16 16 10 10

ANA L Y S I S  : (Attach a separate page if necessary) F u n d s  t h e  f o l l o w i n g  p o s i t i o n s :  
1 S u p e r i o r  C o u r t  J u d g e ,  PFT, A n c h o r a g e  
1 I n - C o u r t  C l e r k ,  R a n g e  12B, PFT, A n c h o r a g e  
1 S e c r e t a r y ,  R a n g e  12B, PFT, A n c h o r a g e  
1 L a w  CitT^k, R^?nge. 13A, PFT, A n c h o r a g e  
1 C o u i ^ J > l e ^ ^ I L ^ / R a n g &  10£?, PFT, A n c h o r a g e

Prepared by: , ----------- ----  Phnno- 4 6 5 - 3 7 5 3
Division: S e n a t o r  flick Halford.,. Corchairman. n at/»- 4/26/8.8 _

S e n a t e  F i n a n c e  Ccmunittee

Approved by Commissioner: ___________________ ________ Date:________________
Agency:__________________ _____________________________________

Distribution (by preparer):

Legislative Finance 
Legislative Sponsor 

Requestor
Office of Management and Budget
ImpactedAgency(ies) page— , of



Offered: '4/26/88
Referred: Rules

Original sponsor: Faiks

• .

5-1449T

1 IN THE SENATE B Y  THE FINANCE COMMITTEE

2 CS F O R  SENATE BILL NO. 401 (Finance)

3 IN THE LEGISLATURE OF THE STATE OF ALAS KA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to disclosure to the legislature of

7 tax returns and return i nformation for certain crit-

8 ical taxes; providing for procedures, penalties, and

9 other safeguards to ensure the continued confiden-

10 tiality of tax returns and return information; relat-

11 ing to audits, investigations, and inspections for

12 certain taxes; allowing a p er s o n  to seek administra-

13 tive review of a denial of a tax refund request;

14 providing for informal, non ad ver sa ri al  review of an

15 assessment with the taxpayer for certain taxes before

16 the assessment becomes final; p r o v id ing  for depart-

17 mental review of the policies re flected in assess-

18 ments or denials of refund requests for certain taxes

19 before those assessments and denials become final

20 administrative actions subject to j ud icial review;

21 providing for the judicial review of the

22 administrative policy review heari ng  for certain

23 taxes; amending the statute of limitations period for

24 certain taxes; amending Rul e  609 of ;he Alaska Rules

25 of Appellate Procedure to require de novo review of

26 certain final administrative tax decisions, and

27 restricting the claims, counterclaims, and defenses

28 that may be raised; and p r o vi di ng  for an effective

29 date."

m
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1 BE  IT ENACTED BY  TH E L EGI SLATURE OF THE STATE OF ALASKA:

2 * Section 1. L EGISLATIVE FINDINGS AND PURPOSE. (a) The legislature

3 finds that

4 (1) tax revenue is necessary to enable the state to provide

5 essential services for its citizens and to ensure the public health and

6 welfare;

7 (2) the great maj ority of the state's tax revenue is derived

8 from certain critical taxes imposed on taxpayers in the oil and gas indus-

9 try, including in particular, the production taxes levied under AS 43.55

10 and AS 43.57, the income tax levied under AS 43.20 w h e n  AS 43.20.072 ap-

11 plies, and the income tax levied under former AS 43.21;

12 (3) the relatively small number of taxpayers of these critical

13 taxes often makes it difficult or impossible for the Department of Revenue

14 to review the administration and operation of these taxes wi t h  the legisla-

15 ture without disclosing information that allows a particular taxpayer to be

16 identified;

17 (4) the legislature must be able to review and oversee the

18 administration and ope ra tio n of these critical taxes in order to be assured

19 that the state is rec eiving its proper tax revenue and that these critical

20 tax laws are operating in the manner intended by the legislature;

21 (5) the legislature must exercise its review authority to ensure

22 that the collection of this critical tax revenue by the Department of

23 Revenue is efficient, fair, prompt, and in the best interest of the state;

24 (6) tax returns and return information are confidential and

25 oicen contain information of a proprietary or sensitive business nature;

26 (7) taxpayers are entitled to protections against public disclo-

27 sure of their tax returns and return information;

28 (8) exchange agreements w i t h  the Internal Revenue Service pre-

29 vent certain tax information from being disclosed;

CSSB 401(Fin) -2- SB0401b



#

1 (9) protection of tax returns and return information fosters and

2 allows for full disclosure by taxpayers to taxing authorities and, there-

3 fore, promotes effective administration of, and compliance with, tax pro-

4 g r a m s ;

5 (10) legislators and legislative employees who are given access

6 to tax returns and return information and who improperly brea ch  confiden-

7 tiality by disclosing or allowing the information to be disclosed should be

8 subject to the same sanctions that are imposed for the violations by em-

9 ployees of the executive branch;

10 (11) because of the natural resource revenue sharing provisions

11 under 43 U.S.C. 1606(i) - (j), disclosure of tax returns or tax information

12 w it h  respect to oil and gas activities by Alaska Native corporations would

13 intrude into the affairs and privacy not only of the .Alaska Native regional

14 corporations actually engaging in oil and gas activities, but also of all

15 other Alaska Native regional corporations except the 13th regional corpo-

16 ration, all Alaska Native village corporations, and Alaska Natives who own

17 stock in one of the original 12 regional corporations but not in a village

18 corporation;

19 (12) the taxes that have been and are being paid under AS 43.20,

20 AS 43.55, AS 43.57, and under former AS 43.21 w i t h  respect to oil and gas

21 activities by Alaska Native corporations represent too small a fraction of

22 the total amount of these taxes paid to the state to warrant the degree of

23 intrusion into the affairs and privacy of Alaska Natives and Alaska Native

24 corporations that would be caused by disclosure of tax returns or tax

25 information to the legislature;

26 (13) the Department of Revenue has issued assessments against

27 approximately two dozen oil and gas taxpayers for additional taxes, pen-

28 alties, and interest that total more than $2,500,000,000, primarily for oil

29 and gas production taxes under AS 43.55 and AS 43.57 before 1983, for

SB0401b -3- CSSB 401(Fin)



• 9

1 corporate income taxes under separate accounting under former AS 43.21

2 during the 1978 - 1981 period, and under mo di fi ed  apportionment, particu-

3 larly under A S  43.20 and A.S 43.20.072, for subsequent periods;

4 (14) excessive delays have occurred wi thi n the Department of

5 Revenue in the handling of administrative appeals regarding these taxes;

6 (15) the penalties and interest associated with  these assess-

7 ments are, on the average, approximately equal to the amount of additional

8 tax being claimed under the assessments, so that for each dollar's change

9 in the underlying tax claim, there is a change of approximately two dollars

10 in the total figure of $2,500,000,000 for these assessments;

11 (16) very large assessments regarding these taxes have been made

12 wi t h  inadequate prior review w it h i n  the Department of Revenue and wit h the

13 taxpayers involved;

14 (17) the sheer magnitude of these assessments affects the fi-

15 nances and operations of the state government itself, and the collection of

16 the taxes due, plus interest and penalties that may be appropriate, will

17 significantly affect the ability of the state to provide for the public

18 health and welfare of its citizens;

19 (18) for later tax periods that are still under audit and for

20 tax periods in the future, the best interest of the state and its citizens

21 requires that the audits, the administrative review, and the collection of

22 additional assessed taxes be conducted and completed in a more orderly and

23 expeditious fashion than is currently the case; and

24 (19) to avoid the risks and delays that could arise from taxpay-

25 er challenges to the administrative appeal process within the Department of

26 Revenue on the ground that the department's hearing officers are not disin-

27 terested and impartial, Alaska Rule of Ap pellate Procedure 609 must be

28 changed to provide for mandatory instead of discretionary de novo review by

29 the superior court of disputed factual issues in the department's final
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decisions regarding these critical oil and gas taxes.

(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state 

are provided for through the receipt and expeditious collection of all tax 

revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively its r e s p o n­

sibilities to monitor and review the administration of the state's tax laws 

and to consider changes that ma y become necessary or desirable from time to 

time for those laws;

(3) taxpayers are protected from improper disclosure of tax 

returns and return information;

(4) the exchange agreements w it h  the Internal Revenue Service 

regarding tax information are not jeopardized;

(5) the tax laws of the state are administered fairly and u n i­

formly ; and

(6) the right to privacy is recognized, respected, and properly

protected.

* Sec. 2. AS 24.10 is amended by adding a ne w section to article 2 to 

read:

Sec. 24.10.070. CONFIDENTIALITY OF INFORMATION. A present or 

former employee or agent of the legislature may not disclose tax 

information contained in a report or return filed under AS 43 without 

the prior consent of the person whose tax information would be d i s­

closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

(b) A  person to whom this chapter applies may not disclose or 

use for personal gain or for the personal gain of another p er s o n  any 

confidential tax information contained in a report or a return filed 

under AS 43 and furnished to the person under AS 43.05.231 -

SB0401b -5- CSSB 401(Fin)



1 43.05.239. A  violation of this subsection is one of the most serious

2 breaches of the standards of conduct established by this chapter.

3 * Sec. 4. AS 24.60 is amended by adding a new section to read:

4 Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. (a)

5 If a complaint before the committee involves an allegation that a

6 person to whom this chapter applies has disclosed confidential tax

7 information contained in a report or return filed u n de r A S  43 wit h the

8 Department of Revenue and furnished to the person under AS 43.05.231 -

9 43.05.239, the proceedings of the committee under AS 24.60.170 are

10 modified as follows:

11 (1) the complaint may be initiated and filed at any time

12 within one year of the alleged disclosure;

13 (2) proceedings on the complaint that are pend in g before

14 the committee on the 60th day before a state primary or general elec-

15 tion are not stayed.

16 (b) Unless the taxpayer or a third party whose tax information

17 is alleged to have been improperly disclosed consents to the public

18 disclosure of the tax information or of the person's identity, the

19 proceedings of the committee under AS 24.60.170 are further modified

20 as follows:

21 (1) the hearing may not be held in open session;

22 (2) before being made public, a transcript containing the

23 information shall be edited to prevent the disclosure of the informa-

24 tion and the identity of the taxpayer or the third party;

25 (3) a decision, if made public, shall be edited to prevent

26 the disclosure of the information and to protect the identity of the

27 taxpayer or the third party; and

28 (4) a public statement may not contain information identi-

29 fying the taxpayer, a third party, or the tax information.
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(c) A  p e r s o n  w h o s e  tax i n f o r m a t i o n  is a l l e g e d  to h a v e  b e e n  

i m p r o p e r l y  d i s c l o s e d  m a y  c o n s e n t  to the p u b l i c  d i s c l o s u r e  o f  the 

p e r s o n ' s  i d e n t i t y  a n d  of c e r t a i n  p o r t i o n s  of th e  i n f o r m a t i o n  w i t h o u t  

w a i v i n g  the r i ght t o  k e e p  c o n f i d e n t i a l  t he r e m a i n d e r  of t h e  t ax i n f o r­

mati o n .  The r e l e a s e  m u s t  be i n  w r i t i n g  u n l e s s  g i v e n  o r a l l y  b y  the

p e r s o n  o n  the r e c o r d  b e f o r e  t he co m m i t t e e .  T h e  i n f o r m a t i o n  r e l e a s e d

f r o m  c o n f i d e n t i a l i t y  u n d e r  this s u b s e c t i o n  m a y  be d i s c l o s e d  i n  the

m a t e r i a l s  r e l e a s e d  to t he p u b l i c  u n d e r  (b)(2) - (4) of thi s  section.

* Sec. 5. AS 4 3 . 0 5 . 2 3 0 ( a )  is a m e n d e d  to read:

(a) It is u n l a w f u l  for a c u r r e n t  or  f o r m e r  officer, l e g i s lator, 

e m p l o y e e ,  or a g ent of t he s t ate to d i v u l g e  the a m ount of i n c o m e  o r  the 

p a r t i c u l a r s  set out or d i s c l o s e d  in  a r e p o r t  or  r e t u r n  m a d e  u n d e r  this 

title, e x cept

(1) in c o n n e c t i o n  w i t h  o f f i c i a l  i n v e s t i g a t i o n s  o r  p r o c e e d­

ings  o f  the d e p a r t m e n t ,  w h e t h e r  j u d i c i a l  or a d m i n i s t r a t i v e ,  i n v o l v i n g  

t a xes d u e  u n d e r  thi s  t i tle

(2) in c o n n e c t i o n  w i t h  o f f i c i a l  i n v e s t i g a t i o n s  o r  p r o c e e d­

ings of  the c h i l d  s u p p o r t  e n f o r c e m e n t  a g ency, w h e t h e r  j u d i c i a l  or

a d m i n i s t r a t i v e ,  i n v o l v i n g  c h i l d  s u p p o r t  o b l i g a t i o n s  i m p o s e d  o r  im- 

p o s a b l e  u n d e r  AS 25 or A S  47;

(3) as p r o v i d e d  in A S  3 8 . 0 5 . 0 3 5  p e r t a i n i n g  to a u dit f u n c­

tions; and

(4) as o t h e r w i s e  p r o v i d e d  in this s e c t i o n  or  in A S  43.- 

0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9 .

* Sec. 6. AS 4 3 . 0 5 . 2 3 0 ( f )  is r e p e a l e d  and r e e n a c t e d  to read:

(f) A  p e r s o n  w ho k n o w i n g l y  v i o l a t e s  a p r o v i s i o n  of this s e c t i o n  

is g u i l t y  of a  c l ass C felony. If the n e g l i g e n c e  of a  m e m b e r  or  

f o r m e r  m e m b e r  of t h e  l e g i s l a t u r e  o r  a p r e s e n t  or  f o r m e r  e m p l o y e e  or  

agent of the l e g i s l a t u r e  r e s u l t s  in a v i o l a t i o n  of this s e c t i o n ,  the
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1 m e m ber, e m p l o y e e ,  or a g ent of  the l e g i s l a t u r e  is s u b j e c t  to a c i vil

2 p e n a l t y  of $5,000. T h e  d e p a r t m e n t  s h a l l  e n f o r c e  this s e c t i o n  and

3 c o l l e c t  t he c i vil p e n a l t y  e s t a b l i s h e d  b y  this s u b s e c t i o n .  T h i s  sub-

4 s e c t i o n  is not i n t e n d e d  to impair, limit, or  a b o l i s h  a right, claim,

5 or c a u s e  of  a c t i o n  that a p e r s o n  m a y  h a v e  w h o s e  i n f o r m a t i o n  is unlaw-

6 f u l l y  d i s c losed.

7 * Sec. 7. A S  4 3 . 0 5  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

8 Sec. 43 . 0 5 . 2 3 1 .  L E G I S L A T I V E  R E Q U E S T  F O R  TAX I N F O R M A T I O N .  Sub-

9 jec t  to A S  4 3 . 0 5 . 2 3 3 ,  a f t e r  a l e g i s l a t i v e  c o m m i t t e e  i d e n t i f i e s  the

10 s c ope of a n  i n v e s t i g a t i o n  o r  i n q u i r y  r e l a t i n g  to taxes, a n d  a f t e r

11 a d o p t i o n  b y  e i t h e r  h o u s e  of the l e g i s l a t u r e  of a s i m p l e  r e s o l u t i o n

12 g i v i n g  the c o m m i t t e e  a u t h o r i t y  to r e c e i v e  t ax i n f o r m a t i o n  a b o u t  crit-

13 i cal taxes, the c o m m i t t e e  c h a i r  o r  c o - c h a i r  m a y  r e q u e s t  t ax r e t u r n s

14 a n d  r e t u r n  i n f o r m a t i o n  r e l a t i n g  to c r i t i c a l  taxes, a n d  the commis-

15 s i o n e r  of r e v e n u e  s h all p r o v i d e  th e  r e q u e s t e d  tax r e t u r n s  o r  r e t u r n

16 i n f o r m a t i o n  u n d e r  AS 4 3 . 0 5 . 2 3 1  - 43 . 0 5 . 2 3 9 .  The r e q u e s t  s h a l l  be in

17 w r i t i n g  a n d  m ay i d e n t i f y  a p a r t i c u l a r  taxpayer.

18 Sec. 4 3 . 0 5.232. C O M M I S S I O N E R ' S  T R A N S F E R  O F  U N R E Q U E S T E D  T AX

19 I N F O R M A T I O N .  (a) S u b j e c t  to A S  4 3 . 0 5 . 2 3 3 ,  t h e  c o m m i s s i o n e r  m a y

20 t r a n s f e r  u n r e q u e s t e d  tax r e t u r n s  or r e t u r n  i n f o r m a t i o n  r e g a r d i n g

21 c r i t i c a l  t a xes to  a l e g i s l a t i v e  c o m m i t t e e  a f t e r  m a k i n g  a w r i t t e n

22 d e t e r m i n a t i o n  tha t  the t r a n s f e r  of  the tax r e t u r n s  or  r e t u r n  i n f orma-

23 t i o n  is in  the b e s t  i n t e r e s t  of t he state.

24 (b) I n  m a k i n g  a d e t e r m i n a t i o n  u n d e r  (a) of this section, the

25 c o m m i s s i o n e r  s h all c o n s i d e r

26 (1) if the l e g i s l a t i v e  c o m m i t t e e  is r e v i e w i n g  the adminis-
'■ 'i
27 t r a t i o n  of  a c r i t i c a l  tax, w h e t h e r  the ta x  r e t u r n s  or r e t u r n  i n f orma-

28 t i o n  w o u l d  d e m o n s t r a t e  the a p p l i c a t i o n  of a c r i t i c a l  tax m o r e  c l e a r l y

29 t h a n  a h y p o t h e t i c a l  e x a m p l e  w o uld, end if so, w h e t h e r  t he a s p ects of
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1 t a x  a d m i n i s t r a t i o n  that w o u l d  b e  m o r e  c l e a r l y  d e m o n s t r a t e d  a re m a t e r i -

2 al and s i g n i f i c a n t  to the c o m m i t t e e ' s  review;

3 (2) if th e  l e g i s l a t i v e  c o m m i t t e e  is c o n s i d e r i n g  a d d i n g  a

4  n e w  tax or  a m e n d i n g  a n  e x i s t i n g  tax, h o w  n e c e s s a r y  it is to t r a n s f e r

5 t a x  r e t u r n s  o r  r e t u r n  i n f o r m a t i o n  r e g a r d i n g  c r i t i c a l  t a xes in o r d e r  to

6 d e m o n s t r a t e  th e  e f f e c t  on  t a x p a y e r s  o f  the tax law c h a n g e  b e i n g  con-

7 sidered;

8 (3) w h e t h e r  the tax r e t u r n s  or  r e t u r n  i n f o r m a t i o n  w o u l d

9 c l a r i f y  o r  r e c t i f y  i n f o r m a t i o n  p r o v i d e d  by a t a x p a y e r  to a l e g i s l a t i v e

10 c o m m i t t e e ;

11 (4) the p o t e n t i a l  h a r m  t he t a x p a y e r  m a y  s u f f e r  if the

12 t a x p a y e r ' s  t ax r e t u r n s  or r e t u r n  i n f o r m a t i o n  is s u b s e q u e n t l y  d i s c l o s e d

13 il l e g a l l y ;

14 (5) any o t h e r  i n t e r e s t  of the t a x p a y e r  i n  a v o i d i n g  the

15 t r a n s f e r  of t he t ax r e t u r n s  or r e t u r n  inf o r m a t i o n ;

16 (6) if a t a x p a y e r ' s  ta x  r e t u r n s  or r e t u r n  i n f o r m a t i o n  is

17 b e i n g  t r a n s f e r r e d  at the t a x p a y e r ' s  r e q u e s t  u n d e r  AS  4 3 . 0 5 . 2 3 5 ( e ) ,

18 w h e t h e r  it is n e c e s s a r y  o r  a p p r o p r i a t e  to s u p p l e m e n t  t h e  t a x  r e t urns

19 or r e t u r n  i n f o r m a t i o n  in o r d e r  to g i v e  the c o m m i t t e e  a b a l a n c e d  and

20 c o m p l e t e  p r e s e n t a t i o n .

21  Sec. 43 . 0 5 . 2 3 3 .  G E N E R A L  L I M I T A T I O N S  O N  R E Q U E S T S  A N D  T R A N SFERS.

22  (a) T a x  r e t u r n s  a n d  r e t u r n  i n f o r m a t i o n  f o r  c r i t i c a l  taxes m a y  be

23 r e q u e s t e d  by a  l e g i s l a t i v e  c o m m i t t e e  u n d e r  AS 4 3 . 0 5 . 2 3 1  or t r a n s f e r r e d

24  to a l e g i s l a t i v e  c o m m i t t e e  u n d » r  AS 4 3 . 0 5 . 2 3 2  o n l y  if the p u r p o s e  of

25 the c o m m i t t e e ' s  r e q u e s t  or  t r a n s f e r  is to assi s t  t he c o m m i t t e e  in

26 c a r r y i n g  out its r e s p o n s i b i l i t i e s  to

27 (1) c o n s i d e r  t a x  l e g i s l a t i o n ;  or

28 (2) o v e r s e e  the e f f e c t i v e  a n d  e f f i c i e n t  a d m i n i s t r a t i o n  of

29 the s t a te's laws r e g a r d i n g  c r i t i c a l  taxes, i n c l u d i n g  the r e v i e w  of
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audits, lit i g a t i o n ,  o r  sett l e m e n t s .

(b) A  r e q uest o r  t r a n s f e r  m a y  n o t  be m a d e  u n d e r  A S  4 3 . 0 5 . 2 3 1  or 

4 3 . 0 5 . 2 3 2  if th e  p u r p o s e  of the r e q u e s t  or t r a n s f e r  is to d i r e c t  the 

e x e c u t i v e  b r a n c h  in its audit, l i t i g a t i o n ,  o r  s e t t l e m e n t  e f f o r t s ,  or 

to c o l l e c t  i n f o r m a t i o n  to e m b a r r a s s ,  h a r a s s ,  or d i s c r i m i n a t e  a g a i n s t  a 

taxpayer.

(c) AS 4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9  do n ot p e r m i t  the t r a n s f e r  to a 

l e g i s l a t i v e  c o m m i t t e e  of t a x  r e t u r n s  a n d  r e t u r n  i n f o r m a t i o n  p r o v i d e d  

by t h e  I n t e r n a l  R e v e n u e  S e r v i c e  u n d e r  e x c h a n g e  a g r e e m e n t s  w i t h  the 

d e p a r t m e n t ,  or the t r a n s f e r  to a l e g i s l a t i v e  c o m m i t t e e  of  t a x  r e t urns 

and r e t u r n  i n f o r m a t i o n  for taxes o t h e r  t h a n  c r i t i c a l  taxes.

Sec. 4 3 . 0 5.234. P R E P A R A T I O N  A N D  T R A N S M I T T A L  OF T A X  I N F O R M A T I O N ,

(a) B e f o r e  p r o v i d i n g  tax r e t u r n s  or r e t u r n  i n f o r m a t i o n  in r e s p o n s e  to 

a l e g i s l a t i v e  r e q u e s t  u n d e r  AS 4 3 . 0 5 . 2 3 1  o r  u n d e r  a c o m m i s s i o n e r ' s  

d e t e r m i n a t i o n  m a d e  u n d e r  A S  4 3 . 0 5 . 2 3 2 ,  the c o m m i s s i o n e r  s h a l l  r e v i e w  

the p u r p o s e  of the p r o p o s e d  t r a n s f e r  o f  the tax r e t u r n s  o r  r e t u r n  

i n f o r m a t i o n  to d e t e r m i n e  w h a t  t y p e  of t a x  r e t u r n  o r  r e t u r n  i n f o r m a t i o n  

wi l l  p r o v i d e  th e  n e e d e d  i n f o r m a t i o n .  If  m o r e  t h a n  one type of tax 

r e t u r n  or  r e t u r n  i n f o r m a t i o n  w i l l  p r o v i d e  t he n e e d e d  i n f o r m a t i o n ,  the 

c o m m i s s i o n e r  s h all c h o o s e  t he r e t u r n  o r  r e t u r n  i n f o r m a t i o n  that, in 

the c o m m i s s i o n e r ' s  d i s c r e t i o n ,  is the least c o m m e r c i a l l y  s e n s i t i v e .  

W h e n e v e r  p o s s i b l e ,  i n s t e a d  of  t r a n s a c t i o n a l  do c u m e n t s ,  the c o m m i s s i o n­

er shall t r a n s f e r  s u m m a r y  d o c u m e n t s  or  a n a l y s e s  tha t  h a v e  b e e n  p r e­

pa r e d  by the d e p a r t m e n t .  I n  this s u b s e c t i o n ,  " s u m m a r y  d o c u m e n t s  or 

an a l y s e s "  i n c l u d e s  a u d i t  n a r r a t i v e s ,  i n f o r n a l  c o n f e r e n c e  d e c i s i o n s ,  

and f o rmal h e a r i n g  d e c i s i o n s .

(b) W h e n  the p e r i o d  f o r  s u b m i t t i n g  a d d i t i o n a l  a n a l y s i s ,  comment, 

or i n f o r m a t i o n  u n d e r  A S  4 3 . 0 5 . 2 3 5 ( b )  h a s  e x p i r e d ,  t h e  c o m m i s s i o n e r  

sh all t r a n s f e r  to the c o m m i t t e e  t he t a x  r e t u r n  or  r e t u r n  i n f o r m a t i o n ,

CSSB 401(Fin) -10- SB0401b



i n c l u d i n g  the a d d i t i o n a l  a n a l y s i s ,  comment, or i n f o r m a t i o n ,  if any, 

r e c e i v e d  by the c o m m i s s i o n e r  f r o m  the t a x p a y e r  u n d e r  A S  4 3 . 0 5 . 2 3 5 ( b ) .

(c) If a t a x p a y e r  s u b m i t s  analysis, comment, and o t h e r  w r i t t e n  

i n f o r m a t i o n  to a c o m m i t t e e  u n d e r  AS 4 3 . 0 5 . 2 3 5 ( d ) ,  the d e p a r t m e n t  shall 

t r a n s f e r  the a n a l y s i s ,  comment, or  o t h e r  i n f o r m a t i o n  to the c o m m i t t e e  

w i t h i n  2 4  h o urs a f t e r  r e c e i v i n g  it a n d  the request.

(d) The c o m m i s s i o n e r  shall t r a n s f e r  all the t a x  r e t u r n s  and 

r e t u r n  i n f o r m a t i o n  r e q u e s t e d  to b e  t r a n s f e r r e d  by  the t a x p a y e r  u n d e r  

AS 4 3 . 0 5 . 2 3 5 ( e )  w i t h i n  24 h o u r s  a f t e r  r e c e i v i n g  the r e q u e s t ,  e x c e p t  

for r e t u r n  i n f o r m a t i o n  that n e e d s  to be  e x t r a c t e d  or c o m p i l e d  by the 

d e p a r t m e n t  from o t h e r  mat e r i a l s .  R e t u r n  i n f o r m a t i o n  that n e e d s  to be 

e x t r a c t e d  or c o m p i l e d  by t he d e p a r t m e n t  s h all be t r a n s f e r r e d  w i t h i n  

five d a y s  a f t e r  the request. T h e  c h a i r  or c o - c h a i r  of the c o m m i t t e e

to w h i c h  the r e t u r n  i n f o r m a t i o n  is to be t r a n s f e r r e d  m ay for g ood

ca use g r a n t  a r e a s o n a b l e  e x t e n s i o n  of time fo r  m a k i n g  t he t r a n s f e r  and

s hall i m m e d i a t e l y  n o t i f y  the t a x p a y e r  of the extension.

(e) The d e p a r t m e n t  h a s  e x c l u s i v e  r e s p o n s i b i l i t y  f o r  d u p l i c a t i n g  

and n u m b e r i n g  t h e  copies of  tax r e t u r n s  and r e t u r n  i n f o r m a t i o n  p r o­

v i d e d  to a l e g i s l a t i v e  c o m m i t t e e  u n d e r  AS 4 3 . 0 5 . 2 3 1  - 43.05.-235.

Sec. 43.05.235. T A X P A Y E R  N O T I F I C A T I O N  A N D  S U B M I S S I O N  OF T A X  

I N F O R M A T I O N .  (a) B e f o r e  t r a n s f e r r i n g  a t a x  r e t u r n  or r e t u r n  i n f o r m a­

tio n  u n d e r  AS 4 3 . 0 5 . 2 3 1  or  4 3 . 0 5 . 2 3 2 ,  the c o m m i s s i o n e r  s h all n o t i f y  

the t a x p a y e r  w h o s e  t a x  r e t u r n  or  r e t u r n  i n f o r m a t i o n  is to b e  t r a n s­

fer r e d  of  the p r o p o s e d  t r a n s f e r  a n d  t he content of  the ta x  r e t u r n  or

r e t u r n  i n f o r m a t i o n  to be t r a n s f e r r e d ,  and, if the t r a n s f e r  is u n d e r  

AS  4 3 . 0 5 . 2 3 2 ,  s h a l l  p r o v i d e  the t a x p a y e r  w i t h  a c o p y  of the c o m m i s­

sion e r ' s  d e t e r m i n a t i o n .

(b) W i t h i n  s e v e n  days a f t e r  r e c e i v i n g  the n o t i c e  o f  a t r a n s f e r

p r o p o s e d  u n d e r  A S  4 3 . 0 5 . 2 3 1  or th e  n o t i c e  and d e t e r m i n a t i o n  of a
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t r a n s f e r  p r o p o s e d  u n d e r  A S  4 3 . 0 5 . 2 3 2 ,  t h e  t a x p a y e r  m a y  s u b m i t  addi-

j
t i o n a l  analysis, comment, or o t h e r  i n f o r m a t i o n  to t h e  ■>artment f or 

t r a n s f e r  u n d e r  A S  4 3 . 0 5 . 2 3 4 ( b ) .  ,

(c) A  t a x p a y e r  m a y  w a i v e  the p r o v i s i o n s  of (a) - (b) of  this

t
s e c t i o n  by p r o v i d i n g  the c o m m i s s i o n e r  w i t h  a w r i t t e n  w a i v e r  s i g n e d  by

t
the t a x p ayer.

(d) If, in a d d i t i o n  to t he a d d i t i o n a l  a n a l y s i s ,  c o m m e n t ,  a n d
.«

o t h e r  i n f o r m a t i o n  filed by  the t a x p a y e r  w i t h  the d e p a r t m e n t  u n d e r  (b)

of  this section, a t a x p a y e r  w a n t s  to p r o v i d e  t he l e g i s l a t i v e  c o m m i t t e e

1
w i t h  a n a l y s i s ,  comment, a nd o t h e r  w r i t t e n  i n f o r m a t i o n  r e g a r d i n g  the 

t a x p a y e r ' s  t a x  r e t u r n  o r  r e t u r n  i n f o r m a t i o n  b e i n g  c o n s i d e r e d  b y  the 

c o m m ittee, t he t a x p a y e r  shall file the a n a l y s i s ,  c o m m e n t ,  or  o t h e r  

i n f o r m a t i o n  w i t h  t h e  d e p a r t m e n t  an d  r e q u e s t  tha t  the d e p a r t m e n t  t r a n s­

fer  the i n f o r m a t i o n  to t he l e g i s l a t i v e  c o m m i t t e e .

(e) A  t a x p a y e r  m ay at a n y  t i m e  r e q u e s t  the c o m m i s s i o n e r  to 

t r a n s f e r  the ta x p a y e r ' s  tax r e t u r n s  or  r e t u r n  i n f o r m a t i o n  to a l e g i s­

lative committee. The r e q u e s t  m u s t  be in w r i t i n g ,  m u s t  s t a t e  w h i c h  

tax r e t u r n s  o r  r e t u r n  i n f o r m a t i o n  is to be  t r a n s f e r r e d ,  a n d  m u s t  s t ate 

the l e g i s l a t i v e  c o m m i t t e e  to w h i c h  the t a x  r e t u r n s  o r  r e t u r n  i n f o r m a­

ti o n  is to be transferred. T h e  t a x p a y e r  s h all p a y  t h e  d e p a r t m e n t  the 

r e a s o n a b l e  cost of d u p l i c a t i n g  the m a t e r i a l  for the t r a n sfer.

(f) A  t a x p a y e r ' s  r e q u e s t  u n d e r  (e) of t h i s  s e c t i o n  is no t  a 

w a i v e r  of c o n f i d e n t i a l i t y ,  and the t a x  r e t u r n s  a n d  r e t u r n  i n f o r m a t i o n  

t r a n s f e r r e d  u n d e r  (e) of this s e c t i o n  a re s u b j e c t  to the same s a n c t­

ions a n d  s a f e g u a r d s  against d i s c l o s u r e  as o t h e r  ta x  r e t u r n s  and r e t u r n  

i n f o r m a t i o n  t r a n s f e r r e d  u n d e r  A S  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 5 .

Sec. 4 3 . 0 5.236. C O N S I D E R A T I O N  OF  T A X  I N F O R M A T I O N  BY L E G I S L A T I V E  

CO M M I T T E E .  (a) A  l e g i s l a t i v e  c o m m i t t e e  s h all c o n s i d e r  t a x  r e t u r n s  

and r e t u r n  i n f o r m a t i o n  t r a n s f e r r e d  u n d e r  A S  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 5  in
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e x e c u t i v e  s e s s i o n  only, u n l e s s  the t a x p a y e r  a nd any t h i r d  p a r t y  w h o s e  

t a x  r e t u r n  or  r e t u r n  i n f o r m a t i o n  is b e i n g  c o n s i d e r e d  in c o n j u n c t i o n  

w i t h  t h e  t a x p a y e r ' s  tax r e t u r n  o r  r e t u r n  i n f o r m a t i o n  c o n s e n t  in w r i t­

i n g  to a d i s c l o s u r e  in o p e n  session. T he e x e c u t i v e  s e s s i o n  m u s t  be 

o p e n  to a ll leg i s l a t o r s .

(b) Th e  c o m m i t t e e  c h a i r  o r  c o - c h a i r  m ay d e s i g n a t e  leg i s l a t i v e  

e m p l o y e e s  a nd a g e n t s  to i n s p e c t  the t a x  r e t u r n s  and r e t u r n  i n f o r m a­

tion, b u t  the c h a i r  o r  c o - c h a i r  s h all limit the n u m b e r  of d e s i g n a t e d  

e m p l o y e e s  and a g e n t s  to t h e  f e w e s t  n u m b e r  n e c e s s a r y  tha t  is consistent 

w i t h  the n e e d  of  the c o m m i t t e e  a nd its i n d i v i d u a l  m e m b e r s  to a n a l y z e  

a n d  u n d e r s t a n d  the t a x  r e t u r n  a n d  r e t u r n  i n f o r m a t i o n  fully. L e g i s l a­

ti v e  e m p l o y e e s  and a g e n t s  w h o  a r e  n ot d e s i g n a t e d  u n d e r  this s u b s e c t i o n

m a y  not a t t e n d  the e x e c u t i v e  session.

(c) If a ta x  r e t u r n  or  r e t u r n  i n f o r m a t i o n  r e g a r d i n g  only one

t a x p a y e r  is b e i n g  p r e s e n t e d  to the c o m m i t t e e  or is b e i n g  d i s c u s s e d  by 

it, the c h a i r  o r  c o - c h a i r  s h all a l l o w  the t a x p a y e r  to a t t e n d  the 

p o r t i o n s  of t he e x e c u t i v e  s e s s i o n  w h e n  the t a x p a y e r ' s  tax r e t u r n  or 

r e t u r n  i n f o r m a t i o n  is p r e s e n t e d  or  d i s c u s s e d ,  a n d  the t a x p a y e r  shall 

h a v e  a r e a s o n a b l e  o p p o r t u n i t y  to  a d d r e s s  t h e  c o m m i t t e e  at t he c o n c l u­

s i o n  of t he p r e s e n t a t i o n  o r  d i s c u s s i o n .

(d) If a t a x  r e t u r n  o r  r e t u r n  i n f o r m a t i o n  r e g a r d i n g  m o r e  than 

one t a x p a y e r  is b e i n g  p r e s e n t e d  to or  c o n s i d e r e d  b y  t he c o m m i t t e e  at 

one time, a t r a n s c r i p t  of t he e x e c u t i v e  s e s s i o n  s h all b e  p r e p a r e d  and 

p r e s e n t e d  to e a c h  t a x p a y e r  w i t h i n  48 h o u r s  a f t e r  the e x e c u t i v e  s e s­

sion. T h e  p o r t i o n s  of  the t r a n s c r i p t  p e r t a i n i n g  to t a x  r e t urns and 

r e t u r n  i n f o r m a t i o n  of  a t a x p a y e r  o t h e r  t h a n  the o n e  to  w h o m  it is 

p r e s e n t e d  s h all be  b l a n k e d  out o r  o t h e r w i s e  d e l e t e d  w h i l e  at the same 

t i m e  p r e s e r v i n g  the c o h e r e n c e  o f  the t r a n s c r i p t  as m u c h  as p o s sible.

(e) At the r e q u e s t  of  the t a x payer, a t a x p a y e r  r e c e i v i n g  an

SB0401b -13- CSSB 401(Fin)



1 e d i t e d  t r a n s c r i p t  u n d e r  (d) of this s e c t i o n  s h a l l  be  g i v e n  a r e a s o n -

2 a b l e  o p p o r t u n i t y  as s o o n  as p r a c t i c a b l e  to a d d r e s s  the c o m m i t t e e  in

3 e x e c u t i v e  s e s s i o n  a b o u t  t he p r e s e n t a t i o n  a nd d i s c u s s i o n  of t he tax-<
4 p a y e r ' s  t a x  r e t u r n s  a n d  r e t u r n  info r m a t i o n .

5 Sec. 4 3 . 0 5 . 2 3 7 .  P R O H I B I T I O N  A G A I N S T  D I S C L O S U R E .  (a) D i s c l o s u r e

6 c o n t r a r y  to the p r o v i s i o n s  of  AS  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9  by  a m e m b e r  o r

7 f o r m e r  m e m b e r  of the l e g i s l a t u r e  o r  by  a p r e s e n t  o r  f o r m e r  e m p l o y e e  o r

8 a g e n t  of t he l e g i s l a t u r e  of a ll o r  p a r t  of a t ax r e t u r n  o r  r e t u r n

9 i n f o r m a t i o n  that is c o n f i d e n t i a l  u n d e r  A S  4 3 . 0 5 . 2 3 0  a nd t r a n s f e r r e d  to

10 a l e g i s l a t i v e  c o m m i t t e e  u n d e r  A S  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 5  is a v i o l a t i o n

11 o f  A S  43.05.230.

12 (b) B e f o r e  r e c e i v i n g  o r  r e v i e w i n g  a r e t u r n  or r e t u r n  i n f o r m a t i o n

13 p r o v i d e d  b y  the c o m m i s s i o n e r  u n d e r  A S  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 5 ,  a m e m b e r

14 o f  t he l e g i s l a t u r e  or a n  e m p l o y e e  o r  a g ent of the l e g i s l a t u r e  shall,

15 o n  a f o r m  p r e p a r e d  by the c o m m i s s i o n e r ,

16 (1) a c k n o w l e d g e  tha t  the r e t u r n  or r e t u r n  i n f o r m a t i o n  is

17 c o n f i d e n t i a l  and that a d i s c l o s u r e  of p a r t  o r  all of  t he r e t u r n  or

18 r e t u r n  i n f o r m a t i o n  c o n t r a r y  to the p r o v i s i o n s  of  this s e c t i o n  is

19 p r o h i b i t e d  by law; and

20 (2) e x e c u t e  a n  a g r e e m e n t  w i t h  the d e p a r t m e n t  to k e e p  t he

21 r e t u r n  or r e t u r n  i n f o r m a t i o n  c o n f i d e n t i a l ,  to a b i d e  b y  r e g u l a t i o n s

22 a d o p t e d  by  the d e p a r t m e n t  u n d e r  A S  4 3 . 0 5 . 2 3 8 ,  and to r e t u r n  the d o cu-
i

23 m e n t s  to t he d e p a r t m e n t .

24 Sec. 4 3 . 0 5 . 2 3 8 .  R E G U L A T I O N S .  To  e n s u r e  c o n f i d e n t i a l i t y ,  t h e

25 c o m m i s s i o n e r  s h all a d o p t  r e g u l a t i o n s  g o v e r n i n g  the t r a n s m i t t a l ,  re-

26 ceipt, s a f e k e e p i n g ,  r e m o v a l  f r o m  s t o r a g e  or f i l i n g  l o c a t i o n ,  a c c o u n t -

27 i n g  f o r  p o s s e s s i o n ,  a nd r e t u r n  to the d e p a r t m e n t  of  t ax i*eturns a n d

28 r e t u r n  i n f o r m a t i o n  t r a n s f e r r e d  u n d e r  A S  4 3 . 0 5 . 2 3 1  - 43 . 0 5 . 2 3 5 .

29 Sec. 43. 0 5 . 2 3 9 .  D E F I N I T I O N S .  In AS  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9
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(1) " c r i t i c a l  t ax" m e a n s

(A) a ta x  i m p o s e d  u n d e r  AS 4 3 . 5 5  or AS  43.57;

(B) t he t ax i m p o s e d  u n d e r  f o r m e r  A S  43.21, u n l e s s  the 

t a x p a y e r  is a c o r p o r a t i o n  e s t a b l i s h e d  u n d e r  43 U.S.C. 1606; a n d

(C) th e  tax i m p o s e d  u n d e r  A S  4 3 . 2 0  if  AS  4 3 . 2 0 . 0 7 2  

a p p l i e s  w h e n  d e t e r m i n i n g  the a m o u n t  of the t a x  a n d  the t a x p a y e r  

is n o t  a c o r p o r a t i o n  e s t a b l i s h e d  u n d e r  43 U.S.C. 1606;

(2) " r e t u r n "  has the m e a n i n g  g i v e n  in 26 U.S. C .  6 1 0 3 ( b ) ( 1 ) ,  

e x c e p t  that " s e c r e t a r y "  is r e a d  as " d e p a r t m e n t "  a n d  "this t i t l e "  m e a n s  

A S  43;

(3) " r e t u r n  i n f o r m a t i o n "  h as the m e a n i n g  g i v e n  in 26 U.S.C. 

61 0 3 ( b ) ( 2 ) ( A ) ,  e x c e p t  that " s e c r e t a r y "  is r e a d  as " d e p a r t m e n t "  a n d  

" t his titl e "  m e a n s  AS  43; " r e t u r n  i n f o r m a t i o n "  doe s  not i n c l u d e  t r a n s­

a c t i o n a l  d o c u m e n t s  p r e p a r e d  d u r i n g  a t a x  p e r i o d  that e n d e d  w i t h i n  two 

y e a r s  of the d a t e  of th e  t r a n s f e r  of the " r e t u r n  i n f o r m a t i o n "  u n d e r  

A S  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 5 ;

(4) " t r a n s a c t i o n a l  d o c u m e n t "  m e a n s  a d o c u m e n t  that r e l a t e s  

to t he sale, e x c h a n g e ,  or o t h e r  t r a n s f e r  by a t a x p a y e r  of  real p r o p e r­

ty o r  t a n g i b l e  o r  i n t a n g i b l e  p e r s o n a l  p r o p e r t y  an d  that

(A) c o n s t i t u t e s  al l  or p a r t  o f  a c o n t r a c t  or a g r e e m e n t  

c o n c e r n i n g  t he sale, e x c h a n g e ,  o r  o t h e r  t r a n sfer, i n c l u d i n g  

c o n t r a c t  a m e n d m e n t s ,  b i l l i n g s ,  a nd i n v o ices; or

(B) s u m m a r i z e s  o ne or  m o r e  of  the terms of the sale, 

e x c h ange, o r  o t h e r  transfer.

* Sec. 8. AS  4 3 . 0 5 . 2 4 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as to a m a t t e r  f o r  w h i c h  p r o c e d u r e s  are p r o v i d e d  in 

A S  4 3 . 0 5 . 2 4 6  - 4 3 . 0 5 . 2 4 8 ,  a [A] p e r s o n  a g g r i e v e d  b y  the a c t i o n  of t he 

d e p a r t m e n t  in  f i x i n g  t he a m o u n t  of  a  t a x x  [OR] in i m p o s i n g  a p e n a l t y ^  

or  in  d e n y i n g  a r e q u e s t  for r e f u n d  of t a x  m a y  a p p l y  to t he d e p a r t m e n t
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w i t h i n  60 day s  f rom the d a t e  of m a i l i n g  t he n o t i c e  r e q u i r e d  to be 

g i v e n  to the p e r s o n  b y  t he d e p a r t m e n t ,  g i v i n g  n o t i c e  of the g r i e v a n c e  

[,] a n d  r e q u e s t i n g  a n  i n f o r m a l  c o n f e r e n c e .  A t  the c o n f e r e n c e  the 

p e r s o n  a g g r i e v e d  m a y  p r e s e n t  a r g u m e n t s  a n d  e v i d e n c e  r e l e v a n t  to the 

g r i e v a n c e  [AMOUNT O F  TA X  O R  P E N A L T Y  D U E  T H E  S T A T E ] . If  t he d e p a r t m e n t  

d e t e r m i n e s  tha t  a c o r r e c t i o n  is w a r r a n t e d ,  the d e p a r t m e n t  shall m a k e  

the c o r r e c t i o n .

r>
*  Sec. 9. A S  4 3 . 0 5 . 2 4 0 ( b )  is a m e n d e d  to read:

(b) E x c e p t  as to a m a t t e r  for w h i c h  p r o c e d u r e s  a re p r o v i d e d  in 

A S  4 3 . 0 5 . 2 4 6  - 43 . 0 5 . 2 4 8 ,  a [A] p e r s o n - a g g r i e v e d  by  th e  a c t i o n  of the 

d e p a r t m e n t  in  f i x i n g  the a m o u n t  of a t a x ^  [OR] i n  i m p o s i n g  a p e n a l t y ^  

or  in d e n y i n g  a r e q u e s t  f o r  r e f u n d  of t a x  m a y  a p p l y  to the d e p a r t m e n t  

a n d  r e q u e s t  a f o rmal h e a r i n g

(1) in p l a c e  of  the i n f o r m a l  c o n f e r e n c e  p r o v i d e d  for i n  (a) 

of  thi s  section, w i t h i n  60 days f r o m  t he d a t e  o f  m a i l i n g  the n o t i c e  

r e q u i r e d  to b e  g i v e n  to t he p e r s o n  b y  t he d e p a r t m e n t ;  or

(2) w i t h i n  30 days a f t e r  d e c i s i o h  r e s u l t i n g  f r o m  a n  i n­

form a l  conference.

*  Sec. 10. AS 4 3 . 0 5 . 2 4 0 ( c )  is amertded to read:

(c) At the f o r m a l  h e a r i n g  the d e p a r t m e n t  m a y  s u b p o e n a  w i t n e s s e s

an d  m a y  a d m i n i s t e r  o a ths a nd m a k e  i n q u i r i e s  n e c e s s a r y  to c o n s i d e r  and

d e c i d e  t h e  g r i e v a n c e  [ D E T E R M I N E  T H E  A M O U N T  OF  T H E  T A X  O R  P E N A L T Y  D UE
c

T H E  S T A T E ] . T he p e r s o n  a g g r i e v e d  m a y  p r e s e n t  a r g u m e n t s  a n d  e v i d e n c e  

r e l e v a n t  to the a m ount of the t a x  or  p e n a l t y  d u e  the stat'e. If the 

d e p a r t m e n t  d e t e r m i n e s  that a c o r r e c t i o n  is W a r r a n t e d ,  the d e p a r t m e n t  

s h a l l  m a k e  t he correction.

*  Sec. 11. AS  4 3 . 0 5 . 2 4 5  is a m e n d e d  to read:

Sec. 43 . 0 5 . 2 4 5 .  A S S E S S M E N T  A N D  C O L L E C T I O N  OF  TAX, PENALTIESj, A N D

I N T E R E S T .  If a t a x p a y e r  fails to file a r e t u r n  o r  r e port r e q u i r e d  by
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thi s  t i t l e  in  the tim e  r e q u i r e d  by l a w  o r  r e g u l a t i o n ,  o r  m a k e s  a n  

e r r o n e o u s  or f r a u d u l e n t  return, the d e p a r t m e n t  s h a l l  p r o c e e d  to a s s e s s  

th e  l i c e n s e  fees, tax, p e n a l t i e s ,  o r  i n t e r e s t  a n d  m a k e  a r e t u r n  f rom 

i n f o r m a t i o n  w h i c h  it obtains. A  r e t u r n  m a d e  a n d  s u b s c r i b e d  by the 

d e p a r t m e n t  in  a c c o r d a n c e  w i t h  thi s  s e c t i o n  is p r e s u m e d  s u f f i c i e n t  for 

all l e g a l  p u r p oses. H o w ever, n o t h i n g  p r e v e n t s  a t a x p a y e r  fro m  p r e­

se n t i n g  e v i d e n c e  o r  o t h e r  i n f o r m a t i o n  on an  a p p e a l  u n d e r  A S  4 3 . 0 5 . 2 4 0  

o r  u n d e r  p r o c e d u r e s  p r o v i d e d  b y  AS 4 3 . 0 5 . 2 4 6  - 4 3 . 0 5 . 2 4 8  i n  o r d e r  to 

r e b u t  t h e  p r e s u m e d  s u f f i c i e n c y  of a r e t u r n  m a d e  a nd s u b s c r i b e d  by  the 

d e p a r t m e n t ,  n o r  doe s  the p r e s u m p t i o n  of s u f f i c i e n c y  a l t e r  the parties' 

r e s p e c t i v e  b u r d e n s  of p r o o f  o n c e  the t a x p a y e r  h a s  p r e s e n t e d  e v i d e n c e  

or  o t h e r  m a t e r i a l  i n f o r m a t i o n  to r e b u t  that p r e s u m p t i o n .  T h e  a s s e s s­

m e n t  of l i c e n s e  fees, tax, p e n a l t i e s ,  or i n t e r e s t  u n d e r  this s e c t i o n  

o c c u r s  w h e n  t h e  d e p a r t m e n t  i s s u e s  a n o t i c e  and d e m a n d  for p a y m e n t  of 

t h e  l i c e n s e  fees, tax, p e n a l t i e s ,  o r  i n t e r e s t , w h e n  a n o t i c e  and 

d e m a n d  f o r  p a y m e n t  b e c o m e s  f i nal u n d e r  AS  4 3 . 0 5 . 2 4 6 ( g ) ,  or w h e n  the 

d e p a r t m e n t  i s sues a final n o t i c e  a nd d e m a n d  for p a y m e n t  u n d e r  A S  43.- 

0 5 . 2 4 7 ( f ) . T h e  n o t i c e  a nd d e m a n d  f o r  p a y m e n t  is i s s u e d  w h e n  the 

n o t i c e  a n d  d e m a n d  is d e l i v e r e d  to the t a x p a y e r  i n  p e r s o n  or p l a c e d  in 

t he U n i t e d  S t a t e s  mail, a d d r e s s e d  to the last k n o w n  a d d r e s s  of the 

t a x p a y e r .  P e n a l t i e s  a nd i n t e r e s t  a s s e s s e d  u n d e r  this t i tle shall be 

c o l l e c t e d  in the s ame m a n n e r  as p r o v i d e d  in  this t i t l e  for the c o l l e c­

t i o n  of t ax o r  license fees.

*  Sec. 12. AS 4 3 . 0 5  is a m e n d e d  by  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 43 . 0 5 . 2 4 6 .  C L O S I N G  C O N F E R E N C E  A N D  P R E L I M I N A R Y  A S S E S S M E N T ,

(a) T h e  p r o c e d u r e s  u n d e r  this s e c t i o n  a p p l y  to taxes under AS  43.20, 

A S  43.5 5 ,  AS 43.57, and f o r m e r  A S  43.21.

(b) B e f o r e  i s s u i n g  a n o t i c e  a n d  d e m a n d  f o r  p a y m e n t  for a tax 

d e s c r i b e d  in (a) of this section, the d e p a r t m e n t  s h all give the
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t a x p a y e r  a w r i t t e n  d r a f t  of its p r e l i m i n a r y  c o n c l u s i o n s .  T h e  d r a f t  of 

the p r e l i m i n a r y  c o n c l u s i o n s  m u s t  c o n t a i n  the f o l l o w i n g :

(1) a d r aft of a n y  n o t i c e  a n d  d e m a n d  f or p a y m e n t  that t he 

d e p a r t m e n t  p r e l i m i n a r i l y  c o n c l u d e s  m a y  be  in  order;

(2) a d r aft n a r r a t i v e  f u l l y  e x p l a i n i n g  h o w  a nd w h y  the

p r e l i m i n a r y  a s s e s s m e n t  of t a x  or p e n a l t y  has b e e n  d e t e r m i n e d ;  a nd

(3) s c h e d u l e s  or w o r k s h e e t s  in w r i t t e n  o r  c o m p u t e r - r e a d a b l e  

f o r m a t  s e t t i n g  out the c a l c u l a t i o n s  f or the p r e l i m i n a r y  a s s e s s m e n t .

(c) T h e  d e p a r t m e n t  s h a l l  s c h e d u l e  a c l o s i n g  c o n f e r e n c e  w i t h  the 

t a x p a y e r ,  to be h e l d  n ot less t h a n  60 n o r  m o r e  t h a n  90 d a y s  a f t e r  the 

d e p a r t m e n t  d e l i v e r s  its p r e l i m i n a r y  a u dit c o n c l u s i o n s  u n d e r  (b) of 

this s e c t i o n  to t he t a x p a y e r  in p e r s o n  o r  p l a c e s  t h o s e  m a t e r i a l s  in 

the U n i t e d  Stat e s  mail, a d d r e s s e d  to the last k n o w n  a d d r e s s  of the 

t a x p a y e r .  T he p a r t i e s  m a y  e x t e n d  the d a t e  f or the c l o s i n g  c o n f e r e n c e  

b y  ag r e e m e n t .

(d) T h e  p u r p o s e  of the c l o s i n g  c o n f e r e n c e  is to c o n c l u d e  the 

a u dit p r o c e s s  a nd a l l o w  the p a r t i e s  to r e v i e w  a n d  d i s c u s s  the p r e l i m i­

n a r y  r e s u l t s  and c o n c l u s i o n s  of that p r o c e s s  i n f o r m a l l y  so that a ny

m i s t a k e n  a s s u m p t i o n s ,  m i s u n d e r s t a n d i n g s ,  a n d  o t h e r  e r r o r s  or  m i s t a k e s  

c a n  be  i d e n t i f i e d  and e l i m i n a t e d  as m u c h  as p o s s i b l e  a n d  so that

i n c o m p l e t e  i n f o r m a t i o n  and u n s u b s t a n t i a t e d  i t e m s  c a n  be s u p p l e m e n t e d  

a n d  s u b s t a n t i a t e d .  A l t h o u g h  the i n t e r e s t s  of t he p a r t i e s  are d i v e r­

gent, t he c l o s i n g  c o n f e r e n c e  is not an a d v e r s a r i a l  p r o c e e d i n g .  T he 

t a x p a y e r  m a y  submit w r i t t e n  a n d  o ral e v i d e n c e ,  m a t e r i a l s ,  and s t a t e­

men t s ,  b ut m a y  not be r e q u i r e d  to do so. T he d e p a r t m e n t ' s  e m p l o y e e  in 

i m m e d i a t e  c h a r g e  of the audit, i n v e s t i g a t i o n ,  o r  i n s p e c t i o n  m a y  a lso 

s u b m i t  w r i t t e n  and oral evidence, m a t e r i a l s ,  a n d  s t a t e m e n t s  at the 

c l o s i n g  c o n f erence. By a g r e ement, w r i t t e n  m a t e r i a l s  m a y  b e  s u b m i t t e d  

at o t h e r  t i mes b e f o r e  or a f t e r  the c l o s i n g  c o n f e r e n c e .
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1 (e) The t a x p a y e r  m a y  s e n d  o ne or  m o r e  r e p r e s e n t a t i v e s  to the 

c l o s i n g  conference. T he a u d i t o r  or  o t h e r  p e r s o n  i n  i m m e d i a t e  char g e  

of t h e  audit, i n v e s t i g a t i o n ,  or i n s p e c t i o n  u p o n  w h i c h  th e  p r e l i m i n a r y  

a s s e s s m e n t  has b e e n  m a d e  s h a l l  a t t e n d  the c l o s i n g  c o n f e r e n c e ,  and the 

d i r e c t o r  of the d i v i s i o n  p r o p o s i n g  the a s s e s s m e n t  or t he d i r e c t o r ' s  

i m m e d i a t e  s u b o r d i n a t e  d e s i g n a t e d  f or this p u r p o s e  o t h e r  t h a n  the 

p e r s o n  in i m m e d i a t e  c h arge of t he audit, i n v e s t i g a t i o n ,  or i n s p e c t i o n  

s h a l l  p r e s i d e  at the c l o s i n g  c o n f e r e n c e .  T h e  d e p a r t m e n t  m a y  hav e  

a d d i t i o n a l  r e p r e s e n t a t i v e s  at the c l o s i n g  c o n f e r e n c e .  T h e  p e r s o n  in 

i m m e d i a t e  char g e  of the audit, i n v e s t i g a t i o n ,  or  i n s p e c t i o n  ma y  be 

e x c u s e d  f r o m  a t t e n d i n g  the c l o s i n g  c o n f e r e n c e  w i t h  the c o n s e n t  of the 

t a x p a y e r  o r  b e c a u s e  of s e r ious i l l n e s s  o r  injury, i n c a p a c i t a t i o n ,  

death, or t e r m i n a t i o n  of e m p l o y m e n t  w i t h  the de p a r t m e n t .

(f) N ot m o r e  t h a n  60 day s  a f t e r  t he c o n c l u s i o n  of the c l o s i n g  

c o n f e r e n c e ,  t he p r e s i d i n g  o f f i c e r  s h a l l  issue a w r i t t e n  decision. If 

the p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that a d d i t i o n a l  t a x  is o w e d  or that a 

p e n a l t y  s h o u l d  be assessed, or both, the c l o s i n g  c o n f e r e n c e  d e c i s i o n  

s h all i n c l u d e  a p r o p o s e d  n o t i c e  a n d  d e m a n d  f o r  p a y m e n t  f or the a d d i­

ti o n a l  ta x  and i n t e r e s t  and any p e n a l t y .  T he p r o p o s e d  n o t i c e  and 

d e m a n d  for p a y m e n t  s h all i n c l u d e  a w r i t t e n  n a r r a t i v e  f u l l y  e x p l a i n i n g  

h o w  a n d  w h y  the a s s e s s m e n t  of t ax or p e n a l t y  h as b e e n  d e t e rmined, 

t o g e t h e r  w i t h  s c h e d u l e s  or w o r k s h e e t s  in w r i t t e n  o r  c o m p u t e r - r e a d a b l e  

f o r m a t  s e t t i n g  out the c a l c u l a t i o n s  for the p r o p o s e d  a s s e s s m e n t .  If 

the p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that no  a s s e s s m e n t  is i n  order, the 

t a x p a y e r  s h a l l  be  g i v e n  w r i t t e n  n o t i c e  to that e f f e c t  w i t h i n  this 

6 0 - d a y  period. B y  a g r e ement, the p a r t i e s  m a y  e x t e n d  the d a t e  for 

i s s u i n g  a n o t i c e  of a s s e s s m e n t  a nd d e m a n d  f or p a y m e n t  or  a n o t i c e  of 

n o  a s s e s s m e n t .

(g) U n l e s s  the t a x p a y e r  r e q u e s t s  a p o l i c y  r e v i e w  h e a r i n g  u n d e r
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A S  4 3 . 0 5 . 2 4 7 ,  a p r o p o s e d  n o t i c e  a nd d e m a n d  for p a y m e n t  i s s u e d  u n d e r

(f) of this s e c t i o n  is f i nal 30 days a f t e r  its i s s u a n c e  a n d  m a y  not 

t h e r e a f t e r  be  m a d e  the s u b j e c t  of j u d i c i a l  review.

Sec. 4 3 . 0 5 . 2 4 7 .  P O L I C Y  R E V I E W  H E A R I N G .  (a) A  p e r s o n  a g g r i e v e d  

b y  the a c t i o n  of the d e p a r t m e n t  in i s s u i n g  a c l o s i n g  c o n f e r e n c e  d e c i­

si o n  u n d e r  A S  4 3 . 0 5 . 2 4 6 ( f )  or in d e n y i n g  a r e q uest f o r  r e f u n d  of  tax 

u n d e r  A S  43.20, AS 43.55, AS 43.57, or f o r m e r  A S  4 3 . 2 1  m ay r e q u e s t  a 

p o l i c y  r e v i e w  h e a r i n g  w i t h i n  30 day s  a f t e r  the d a t e  of m a i l i n g  of  the 

n o t i c e  r e q u i r e d  to be g i v e n  u n d e r  A S  4 3 . 0 5 . 2 4 6 ( f )  or the d e n i a l  of the 

r e q u e s t  for refund. F o r  p u r p o s e s  of this section, a f a i l u r e  by the 

d e p a r t m e n t  to g r ant or d e n y  a r e q u e s t  for r e f u n d  w i t h i n  60 days from 

t he tim e  the r e q u e s t  is m a d e  s h a l l  be  c o n s i d e r e d  a d e n i a l  of that 

r e q u e s t ,  u n l e s s  the p a r t i e s  h a v e  e x t e n d e d  the p e r i o d  b y  ag r e e m e n t .

(b) Th e  d e p a r t m e n t  shall s c h e d u l e  t he p o l i c y  r e v i e w  h e a r i n g  to 

be  h e l d  w i t h i n  30 days a f t e r  the a g g r i e v e d  p e r s o n’s r e q u e s t  f o r  it. 

T h e  p a r t i e s  m a y  e x t e n d  the d a t e  fo r  the p o l i c y  r e v i e w  h e a r i n g  by 

a g r e e m e n t .

(c) Th e  p u r p o s e  of the p o l i c y  r e v i e w  h e a r i n g  is to a l l o w  the 

c o m m i s s i o n e r  to d e t e r m i n e  w h e t h e r  the a c t i o n  c a u s i n g  t he g r i e v a n c e  

u n d e r  (a) of this s e c t i o n  r e f l e c t s  a n d  i n c o r p o r a t e s  t he c o r r e c t  p o l­

icies of  the d e p a r t m e n t ,  and if so, w h e t h e r  those p o l i c i e s  are b e i n g  

a p p l i e d  c o r r e c t l y  to the a g g r i e v e d  p e r s o n ' s  c i r c u m s t a n c e s .

(d) The c o m m i s s i o n e r  or an  a u t h o r i z e d  r e p r e s e n t a t i v e  of the 

c o m m i s s i o n e r  o t h e r  t han a n  e m p l o y e e  in the d i v i s i o n  t a k i n g  the a c t i o n  

c a u s i n g  the g r i e v a n c e  s h a l l  p r e s i d e  at the p o l i c y  r e v i e w  heari n g .  The 

a g g r i e v e d  p e r son, a c t i n g  in  p e r s o n  or  t h r o u g h  o ne or m o r e  a u t h o r i z e d  

r e p r e s e n t a t i v e s ,  s h all h a v e  t he o p p o r t u n i t y  to e x p l a i n  the n a t u r e  of 

th e  g r i e v a n c e  a nd the r e l i e f  sought. If the p e r s o n  is a g g r i e v e d  b y  a 

p r o p o s e d  a s s e s s m e n t  b a s e d  on facts that the p e r s o n  b e l i e v e s  are
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i n c o r r e c t  or i n c o m p l e t e ,  t he p e r s o n  s h all p r e s e n t  w r i t t e n  and o ral 

e v i d e n c e  a n d  m a t e r i a l s  to c o r r e c t  or c o m p l e t e  the facts. A f t e r  the 

p r e s e n t a t i o n  of the a g g r i e v e d  p e r s o n ' s  case, th e  d i r e c t o r  of the 

d i v i s i o n  t a k i n g  the a c t i o n  c a u s i n g  the g r i e v a n c e  o r  a n o t h e r  a u t h o r i z e d  

r e p r e s e n t a t i v e  of the d i v i s i o n  s h a l l  h a v e  the o p p o r t u n i t y  to e x p l a i n  

that a c t i o n  and the p o l i c i e s  and r e a s o n s  f o r  it. T h e  d i v i s i o n  s h a l l

h ave the o p p o r t u n i t y  to p r e s e n t  w r i t t e n  an d  ora l  e v i d e n c e  a n d  m a t e ­

rials to p r o v e  facts that it has a s s e r t e d  a n d  that t he a g g r i e v e d

p e r s o n  has c h a l l e n g e d  as i n c o r r e c t  an d  to r e b u t  or d i s p r o v e  a n y  s u p­

pl e m e n t a l  facts that the a g g r i e v e d  p e r s o n  h a s  s o ught to e s t a b l i s h .  

The f o r m a l  rules of  e v i d e n c e  do no t  a p p l y  to e i t h e r  p a r t y ' s  p r e s e n­

tati o n s  o n  f a c t u a l  issues, but the p r e s i d i n g  o f f i c e r  m ay r e q u i r e  

w i t n e s s e s  f o r  b o t h  p a r t i e s  to g i v e  t h e i r  t e s t i m o n y  u n d e r  o a t h  a n d  

shall a l l o w  e a c h  p a r t y ' s  w i t n e s s e s  to be  e x a m i n e d  by  the o t h e r  party. 

T he p r o c e e d i n g s  of  the p o l i c y  r e v i e w  h e a r i n g  s h a l l  be r e c o r d e d  a n d  

m a d e  p a r t  of  the a d m i n i s t r a t i v e  record, t o g e t h e r  w i t h  a n y  m a t e r i a l s

that m a y  be  s u b m i t t e d  f or t he p o l i c y  r e v i e w  in  a d v a n c e  of, or  after, 

th e hearing.

(e) N ot m o r e  t h a n  90 day s  a f t e r  the c o n c l u s i o n  of the p o l i c y

r e v i e w  h e a r i n g  the c o m m i s s i o n e r  s h all i s s u e  a p o l i c y  r e v i e w  d e c i s i o n .

T h e  p o l i c y  r e v i e w  d e c i s i o n  m u s t

(1) s t a t e  w h a t  relief, if any, is b e i n g  g r a n t e d  to t h e  

a g g r i e v e d  person, a nd s t a t e  w h i c h  p o r t i o n s ,  if any, of the d e p a r t­

me n t ' s  a c t i o n  g i v i n g  r i s e  to the g r i e v a n c e  are b e i n g  upheld;

(2) s t ate w h i c h  a d d i t i o n a l  facts, if any, that the a g ­

gr i e v e d  p e r s o n  soug h t  to s h o w  at the h e a r i n g  a r e  b e i n g  r e c o g n i z e d  a n d  

w h i c h  a d d i t i o n a l  facts are b e i n g  d i s r e g a r d e d ;

(3) for e a c h  d i s p u t e d  fact w h e n  t h e r e  is a d i s p u t e  as to

o ne or m o r e  facts, s t ate w h a t  is b e i n g  t a k e n  as b e i n g  the a c t u a l  fact;
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1 a n d

2 (4) state, as s p e c i f i c a l l y  as p o s s i b l e ,  w h i c h  s t a t u t o r y  and

3 r e g u l a t o r y  p r o v i s i o n s  are b e i n g  r e l i e d  o n  in g r a n t i n g  o r  d e n y i n g

4 r e l i e f  to the a g g r i e v e d  p e r s o n ,  h o w  t h o s e  p r o v i s i o n s  a re b e i n g  inter-

5 p r e t e d  a n d  applied, a nd t he s p e c i f i c  p o l i c y  c o n s i d e r a t i o n s  for the

6 p a r t i c u l a r  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  of t h e s e  p r o v i s i o n s ;  b r o a d ,

7 u n s p e c i f i c  po l i c i e s ,  s u c h  as m a x i m i z i n g  the s t a t e ' s  t a x  r e v e n u e ,  are

8 n ot s u f f i c i e n t  for j u s t i f y i n g  a p a r t i c u l a r  i n t e r p r e t a t i o n  o r  a p p lica-

9 t i o n  of a s t a t u t e  or  r e g u l a t i o n .

10 (f) If the p o l i c y  r e v i e w  d e c i s i o n  c o n c l u d e s  that a n o t i c e  and

11 d e m a n d  f o r  p a y m e n t  s h o u l d  be m a d e  f or a d d i t i o n a l  t a x  a n d  i n t e rest, or

12 p e n a l t i e s ,  if any, a final n o t i c e  an d  d e m a n d  a s s e s s i n g  the t ax a nd

13 i n t erest, or p e n a l t i e s ,  if any, s h all be i s s u e d  at the sam e  tim e  as,

14 a n d  as p a r t  of, the p o l i c y  r e v i e w  d e c i s i o n .  T h e  f i n a l  n o t i c e  and

15 d e m a n d  s h a l l  i n c l u d e  a n a r r a t i v e  f u l l y  e x p l a i n i n g  h o w  a n d  w h y  the

16 f i nal a s s e s s m e n t  of t a x  a nd any p e n a l t y  h as b e e n  d e t e r m i n e d ,  t o g e t h e r

17 w i t h  s c h e d u l e s  o r  w o r k s h e e t s  in w r i t t e n  or  c o m p u t e r - r e a d a b l e  f o r m a t

18 s e t t i n g  o ut the c a l c u l a t i o n s  f or the f i nal a s s e s s m e n t .  F o r  p u r p o s e s

19 of A S  4 3 . 0 5 . 2 6 0 ,  a f i nal n o t i c e  a n d  d e m a n d  f or p a y m e n t  is n ot con-

20 s i d e r e d  m a d e  u n t i l  th e  n a r r a t i v e  a nd the s c h e d u l e s  or  w o r k s h e e t s

21 s e t t i n g  o ut the c a l c u l a t i o n s  for the f i nal a s s e s s m e n t  h a v e  b e e n  s e r v e d

22 on the a g g r i e v e d  person.

23 Sec. 43 . 0 5 . 2 4 8 .  APPEAL. W i t h i n  30 d a y s  a f t e r  t h e  i s s u a n c e  of

24 the c o m m i s s i o n e r ' s  p o l i c y  r e v i e w  d e c i s i o n  u n d e r  A S  4 3 . 0 5 . 2 4 7 ,  a p e r s o n

25 a g g r i e v e d  by  the d e c i s i o n  m a y  f i l e  an  a c t i o n  in t h e  s u p e r i o r  cJurt in

26 the j u d i c i a l  d i s t r i c t  w h e r e  the p e r s o n  r e s i d e s  o r  c o n d u c t s  b u s i n e s s ,

27 f or a t r i a l  de nov o  of t h o s e  p o r t i o n s  of thfe p o l i c y  r e v i e w  d e c i s i o n

28 g i v i n g  r i s e  to the g r i e v a n c e .  N e i t h e r  p a r t y  m a y  r a i s e  as a claim,

29 c o u n t e r c l a i m ,  or d e f e n s e  a n y  p o r t i o n  o r  p o r t i o n s  of  the p o l i c y  r e v i e w
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d e c i s i o n  t hat are not c o n t e s t e d  a nd do  n o t  giv e  rise to the grievance. 

T h e  a g g r i e v e d  p e r s o n  s h all be g i v e n  a c c e s s  to t he f i les of  the d e p a r t­

me n t  i n  the m a t t e r  for p r e p a r i n g  t he appeal. If the court d e t e r m i n e s  

that the a s s e s s m e n t  or the t a x  p a y m e n t  w a s  correct, it s h a l l  c o n f i r m  

t he tax. If the a s s e s s m e n t  or  t ax p a y m e n t  was in c o r r e c t ,  the court 

s h a l l  d e t e r m i n e  the a m o u n t  of the t a x  a nd o r d e r  the p a y m e n t  of  the 

d e f i c i e n c y  or the r e f u n d  of the e x c ess, as the c ase m a y  be. T he 

d e p a r t m e n t  s h a l l  i m m e d i a t e l y  p a y  any r e f u n d  due a nd a t t a c h  a c e r t i f i e d  

c o p y  o f  the j u d g m e n t  to the p a y m e n t .

* Sec. 13. AS  4 3 . 0 5 . 2 6 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in  (c) and (d) of t his s e c t i o n  a nd 

AS  4 3 . 2 0 . 2 0 0 ( b ) .  the a m o u n t  of a ta x  i m p o s e d  by this t i t l e  m u s t  be 

a s s e s s e d  w i t h i n  t h r e e  y e a r s  a f t e r  the r e t u r n  was filed, w h e t h e r  or  not 

a r e t u r n  w as f i l e d  o n  or a f t e r  the d a t e  p r e s c r i b e d  b y  law. If  the tax 

is not a s s e s s e d  b e f o r e  the e x p i r a t i o n  of the t h r e e - y e a r  p e r iod, a 

p r o c e e d i n g  [NO P R O C E E D I N G S ]  m a y  not b e  i n s t i t u t e d  i n  c o urt fo r  the 

c o l l e c t i o n  of the tax.

* Sec. 14. AS 4 3 . 0 5 . 2 6 0 ( c )  is a m e n d e d  to read:

(c) Th e  f o l l o w i n g  e x c e p t i o n s  a p p l y  to the l i m i t a t i o n  p e r i o d s  

[PERIOD] in  (a) a nd (d ) of  this section:

(1) in the case of a f a lse or f r a u d u l e n t  r e t u r n  w i t h  the 

i n t e n t  to e v a d e  tax, the t ax m a y  be as s e s s e d ,  or  a p r o c e e d i n g  in court 

for c o l l e c t i o n  of the tax m a y  b e  b e g u n  w i t h o u t  a s s e s s m e n t ,  at any 

t i m e ;

(2) in the case of a f a i l u r e  to file a return, t h e  t ax may 

be a s s e s s e d ,  o r  a p r o c e e d i n g  in court for the c o l l e c t i o n  of the tax 

m a y  be b e g u n  w i t h o u t  a s s e s s m e n t ,  at a n y  time;

(3) if, b e f o r e  the e x p i r a t i o n  of the tim e  p r e s c r i b e d  in 

t his s e c t i o n  f o r  t he a s s e s s m e n t  of a t ax i m p o s e d  by t h i s  title, b o t h
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1 the d e p a r t m e n t  an d  the t a x p a y e r  h a v e  c o n s e n t e d  in w r i t i n g  to the

2 a s s e s s m e n t  a f t e r  the e x p i r a t i o n  of the time, the tax m a y  b e  a s s e s s e d

3 at a n y  t i m e  b e f o r e  the e x p i r a t i o n  of the p e r i o d  a g r e e d  upon; h o w e v e r ,

4 the p e r i o d  a g r e e d  u p o n  m a y  be e x t e n d e d  by a s u b s e q u e n t  a g r e e m e n t  in

5 w r i t i n g  m a d e  b e f o r e  the e x p i r a t i o n  of the p e r i o d  p r e v i o u s l y  a g r e e d

6 upon.

7 *  Sec. 15. AS 4 3 . 0 5 . 2 6 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

8 (d) For a tax to w h i c h  the p r o c e d u r e s  u n d e r  AS  4 3 . 0 5 . 2 4 6  -

9 4 3 . 0 5 . 2 4 8  are a p p l i cable, the l i m i t a t i o n  p e r i o d  is f o u r  years.

10 *  Sec. 16. C O URT R U L E  CHANGE. A S  4 3 . 0 5 . 2 4 8 ,  a d d e d  by sec. 12 of this

11 Act, a m e n d s  R u l e  609 of the A l a s k a  R u l e s  of  A p p e l l a t e  P r o c e d u r e  b y  m a k i n g

12 t r ial de n o v o  m a n d a t o r y  r a t h e r  t han d i s c r e t i o n a r y  in a p p e a l s  r e l a t i n g  to

13 t a xes to w h i c h  AS 4 3 . 0 5 . 2 4 8  is a p p l i c a b l e  a nd r e s t r i c t i n g  the claims,

14 c o u n t e r c l a i m s ,  and d e f e n s e s  that m a y  be raised.

15 *  Sec. 17. T R A N S I T I O N A L  P R O V I S I O N S .  (a) AS  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9 ,  as

16 a d d e d  by  sec. 7 of this Act, a p p l y  to all tax r e t u r n s  a nd r e t u r n  i n f o r m a -

17 t i o n  for c r i t i c a l  taxes, as d e f i n e d  in  AS 4 3 . 0 5 . 2 3 9 ,  i n  the p o s s e s s i o n  of

18 t he D e p a r t m e n t  of R e v e n u e  on or  a f t e r  the e f f e c t i v e  d a t e  of  this Act.

19 (b) Th e  D e p a r t m e n t  of R e v e n u e  shall adopt the r e g u l a t i o n s  r e q u i r e d  by

20 AS  4 3 . 0 5 . 2 3 8 ,  e n a c t e d  by sec. 7 of this Act ,  b e f o r e  t h e  d e p a r t m e n t  trans-

21 fers a t a x  r e t u r n  or  r e t u r n  i n f o r m a t i o n  to a l e g i s l a t i v e  c o m m i t t e e  u n d e r

22 A S  4 3 . 0 5 . 2 3 1  - 43.05.239. I n i t i a l  r e g u l a t i o n s  a d o p t e d  as d i r e c t e d  u n d e r

23 thi s  s u b s e c t i o n  to im p l e m e n t  or  i n t e r p r e t  AS  4 3 . 0 5 . 2 3 1  - 4 3 . 0 5 . 2 3 9  m a y  not

24 b e  a d o p t e d  as e m e r g e n c y  reg u l a t i o n s .

25 (c) T he p r o v i s i o n s  of AS 4 3 . 0 5 . 2 4 8 ,  a d d e d  by  sec. 12 of this Act,

26 a p p l y  to any g r i e v a n c e  w i t h  r e spect to a tax u n d e r  AS 4 3 .20, A S  43.55,

27 A S  43.57, or f o r m e r  AS  4 3 . 2 1  that, o n  the e f f e c t i v e  d a t e  of this Act, has

28 n ot b e e n  a p p e a l e d  to s u p e r i o r  court u n d e r  AS  4 3 . 0 5 . 2 4 0 ( d ) .

29 *  Sec. 18. This Act takes effe c t  i m m e d i a t e l y  u n d e r  AS  0 1 . 1 0 . 0 7 0 ( c ) .
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IN THE SENATE BY THE FINANCE COMMITTEE

CS F O R  SENATE BILL NO. 401 (Finance)

IN THE LEGISLATURE OF THE STATE O F  A LASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to disclosure to the legislature of

tax returns and return inform a t i o n  for certain crit­

ical taxes; providin g for procedures, penalties, and 

other safeguards to ensure the continued confiden­

tiality of tax returns and return information; rela t­

ing to audits, investigations, and inspections for 

certain taxes; allowing a person to seek adminis tra­

tive r e v iew of a denial of a tax refund request; 

providing for informal, n o n a d v e r s a r i a l  review of an 

assessment w i t h  the taxpayer for certain taxes before 

the assessment becomes final; providing for depart­

mental r ev iew of the policies reflected in as sess­

ments or denials of refund requests for certain taxe^ 

before those assessments and denials become final 

administrative actions subject to judicial review; 

providing for the j u d i c i a l  r e v i e w  of the 

administrative p olicy r e v i e w  hearing for certain 

taxes; amending the statute of limitations period for 

certain taxes; amending Rule 609 of the Alaska Rules 

of Appell ate Procedure to requir e de novo review of 

certain final admi nistrative tax decisions, and 

restricting the claims, counterclaims, and defenses 

that m a y  be raised; and p r o v i ding for an effective 

date."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The legislature 

finds that

(1) tax revenue is necessary to enable the state to provide

essential services for its citizens and to ensure the public health and

welfare;

(2) the great majority of the state's tax revenue is derived

from certain critical taxes imposed on taxpayers in the oil and gas indus­

try, including in particular, the production taxes levied under AS 43.55 

and AS 43.57, the income tax levied under AS 43.20 when AS 43.20.072 ap­

plies, and the income tax levied under former AS 43.21;

(3) the relatively small number of taxpayers of these critical 

taxes often makes it difficult or impossible for the Department of Revenue 

to review the administration and operation of these taxes with the legisla­

ture without disclosing information that allows a particular taxpayer to be 

identified;

(4) the legislature must be able to review and oversee the 

administration and operation of these critical taxes in order to be assured 

that the state is receiving its proper tax revenue and that these critical 

tax laws are operating in the manner intended by the legislature;

(5) the legislature must exercise its review authority to ensure 

that the collection of this critical tax revenue by the Department of 

Revenue is efficient, fair, prompt, and in the best interest of the state;

(6) tax returns and return information are confidential and 

often contain information of a proprietary or sensitive business nature;

(7) taxpayers are entitled to protections against public disclo­

sure of their tax returns and return information;

(8) exchange agreements with the Internal Revenue Service pre­

vent certain tax information from being disclosed;
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( 9 )  p r o t e c t i o n  o f  t a x  r e t u r n s  a n d  r e t u r n  i n f o r m a t i o n  f o s t e r s  a n d  

a l l o w s  f o r  f u l l  d i s c l o s u r e  b y  t a x p a y e r s  t o  t a x i n g  a u t h o r i t i e s  a n d ,  t h e r e ­

f o r e ,  p r o m o t e s  e f f e c t i v e  a d m i n i s t r a t i o n  o f ,  a n d  c o m p l i a n c e  w i t h ,  t a x  p r o ­

g r a m s  ;

( 1 0 )  l e g i s l a t o r s  a n d  l e g i s l a t i v e  e m p l o y e e s  w h o  a r e  g i v e n  a c c e s s  

t o  t a x  r e t u r n s  a n d  r e t u r n  i n f o r m a t i o n  a n d  w h o  i m p r o p e r l y  b r e a c h  c o n f i d e n ­

t i a l i t y  b y  d i s c l o s i n g  o r  a l l o w i n g  t h e  i n f o r m a t i o n  t o  b e  d i s c l o s e d  s h o u l d  b e  

s u b j e c t  t o  t h e  s a m e  s a n c t i o n s  t h a t  a r e  i m p o s e d  f o r  t h e  v i o l a t i o n s  b y  e m ­

p l o y e e s  o f  t h e  e x e c u t i v e  b r a n c h ;

( 1 1 )  b e c a u s e  o f  t h e  n a t u r a l  r e s o u r c e  r e v e n u e  s h a r i n g  p r o v i s i o n s  

u n d e r  4 3  U . S . C .  I 6 0 6 ( i )  -  ( j ) ,  d i s c l o s u r e  o f  t a x  r e t u r n s  o r  t a x  i n f o r m a t i o n  

w i t h  r e s p e c t  t o  o i l  a n d  g a s  a c t i v i t i e s  b y  A l a s k a  N a t i v e  c o r p o r a t i o n s  w o u l d  

i n t r u d e  i n t o  t h e  a f f a i r s  a n d  p r i v a c y  n o t  o n l y  o f  t h e  A l a s k a  N a t i v e  r e g i o n a l  

c o r p o r a t i o n s  a c t u a l l y  e n g a g i n g  i n  o i l  a n d  g a s  a c t i v i t i e s ,  b u t  a l s o  o f  a l l  

o t h e r  A l a s k a  N a t i v e  r e g i o n a l  c o r p o r a t i o n s  e x c e p t  t h e  1 3 t h  r e g i o n a l  c o r p o ­

r a t i o n ,  a l l  A l a s k a  N a t i v e  v i l l a g e  c o r p o r a t i o n s ,  a n d  A l a s k a  N a t i v e s  w h o  o w n  

s t o c k  i n  o n e  o f  t h e  o r i g i n a l  1 2  r e g i o n a l  c o r p o r a t i o n s  b u t  n o t  i n  a  v i l l a g e  

c o r p o r a t i o n ;

( 1 2 )  t h e  t a x e s  t h a t  h a v e  b e e n  a n d  a r e  b e i n g  p a i d  u n d e r  A S  4 3 . 2 0 ,  

A S  4 3 . 5 5 ,  A S  4 3 . 5 7 ,  a n d  u n d e r  f o r m e r  A S  4 3 . 2 1  w i t h  r e s p e c t  t o  o i l  a n d  g a s  

a c t i v i t i e s  b y  A l a s k a  N a t i v e  c o r p o r a t i o n s  r e p r e s e n t  t o o  s m a l l  a  f r a c t i o n  o f  

t h e  t o t a l  a m o u n t  o f  t h e s e  t a x e s  p a i d  t o  t h e  s t a t e  t o  w a r r a n t  t h e  d e g r e e  o f  

i n t r u s i o n  i n t o  t h e  a f f a i r s  a n d  p r i v a c y  o f  A l a s k a  N a t i v e s  a n d  A l a s k a  N a t i v e  

c o r p o r a t i o n s  t h a t  w o u l d  b e  c a u s e d  b y  d i s c l o s u r e  o f  t a x  r e t u r n s  o r  t a x  

i n f o r m a t i o n  t o  t h e  l e g i s l a t u r e ;

( 1 3 )  t h e  D e p a r t m e n t  o f  R e v e n u e  h a s  i s s u e d  a s s e s s m e n t s  a g a i n s t  

a p p r o x i m a t e l y  t w o  d o z e n  o i l  a n d  g a s  t a x p a y e r s  f o r  a d d i t i o n a l  t a x e s ,  p e n ­

a l t i e s ,  a n d  i n t e r e s t  t h a t  t o t a l  m o r e  t h a n  $ 2 , 5 0 0 , 0 0 0 , 0 0 0 ,  p r i m a r i l y  f o r  o i l  

a n d  g a s  p r o d u c t i o n  t a x e s  u n d e r  A S  4 3 . 5 5  a n d  A S  4 3 . 5 7  b e f o r e  1 9 8 3 ,  f o r

-3- CSSB 4 0 1 (Fin)
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corporate income taxes under separate accounting under former AS 43.21 

during the 1978 - 1981 period, and under modified apportionment, particu­

larly under AS 43.20 and AS 43.20.072, for subsequent periods?

(14) excessive delays have occurred within the Department of 

Revenue in the handling of administrative appeals regarding these taxes?

(15) the penalties and interest associated with these assess­

ments are, on the average, approximately equal to the amount of additional 

tax being claimed under the assessments, so that for each dollar's change 

in the underlying tax claim, there is a' change of approximately two dollars 

in the total figure of $2,500,000,000 for these assessments?

(16) very large assessments regarding these taxes have been made 

with inadequate prior review within the Department of Revenue and with the 

taxpayers involved?

(17) the sheer magnitude of these assessments affects the fi­

nances and operations of the state government itself, and the collection of 

the taxes due, plus interest and penalties that may be appropriate, will 

significantly affect the ability of the state to provide for the public 

health and welfare of its citizens?

(18) for later tax periods that are still under audit and for 

tax periods in the future, the best interest of the state and its citizens j 

requires that the audits, the administrative review, and the collection of 

additional assessed taxes be conducted and completed in a more orderly and 

expeditious fashion than is currently the case? and

(19) to avoid the risks and delays that could arise from taxpay­

er challenges to the administrative appeal process within the Department of 

Revenue on the ground that the department's hearing officers are not disin­

terested and impartial, Alaska Rule of Appellate Procedure 609 must be 

changed to provide for mandatory instead of discretionary de novo review by 

the superior court of disputed factual issues in the department's final 

CSSB 4 0 1 (Fin) -4-
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27

28

29

decisions regarding these critical oil and gas taxes.

(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state 

are provided for through the receipt and expeditious collection of all tax 

revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively its respon­

sibilities to monitor and review the administration of the state's tax laws 

and to consider changes that may become necessary or desirable from time to 

time for those laws?

(3) taxpayers are protected from improper disclosure of tax 

returns and return information?

(4) the exchange agreements with the Internal Revenue Service 

regarding tax information are not jeopardized?

(5) the tax laws of the state are administered fairly and uni­

formly? and

(6) the right to privacy is recognized, respected, and properly

protected.

* Sec. 2. AS 24.10 is amended by adding a new section to article 2 to 

read:

Sec. 24.10.070. CONFIDENTIALITY OF INFORMATION. A  present or 

former employee or agent of the legislature may not disclose tax 

information contained in a report or return filed under AS 43 without 

the prior consent of the person whose tax information would be dis­

closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

(b) A  person to whom this chapter applies may not disclose or 

use for personal gain or for the personal gain of another person any 

confidential tax information contained in a report or a return filed 

under AS 43 i*nd furnished to the person under AS 43.05.231 -

- 5 -  C S S B  4 0 1 (Fin)
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43.05.239. A  violation of this subsection is one of the most serious 

breaches of the standards of conduct established by this chapter.

* Sec. 4. AS 24.60 is amended by adding a new section to read:

Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. (a) 

If a complaint before the committee involves an allegation that a 

person to whom this chapter applies has disclosed confidential tax 

information contained in a report or return filed under AS 43 with the 

Department of Revenue and furnished to the person under AS 43.05.231 -

43.05.239, the proceedings of the committee under AS 24.60.170 are 

modified as follows:

(1) the complaint may b e  initiated and filed at any time 

within one year of the alleged disclosure;

(2) proceedings on the complaint that are pending before

the committee on the 60th day before a state primary or general elec­

tion are not stayed.

(b) Unless the taxpayer or a third party whose tax information 

is alleged to have been improperly disclosed consents to the public 

disclosure of the tax information or of the person's identity, the 

proceedings of the committee under AS 24.60.170 are further modified 

as follows:

(1) the hearing may not be held in open session;

(2) before being made public, a transcript containing the 

information shall be edited to prevent the disclosure of the informa­

tion and the identity of the taxpayer or the third party;

(3) a decision, if made public, shall be edited to prevent

the disclosure of the information and to protect the identity of the

taxpayer or the third party; and

(4) a public statement m a y  not contain information identi­

fying the taxpayer, a third party, or the tax information.

CSSB 4 0 1 (Fin) -6-
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(c) A  person whose tax information is alleged to have been 

improperly disclosed may consent to the public disclosure of the 

person's identity and of certain portions of the information without 

waiving the right to keep confidential the remainder of the tax infor­

mation. The release must be in writing unless given orally by the 

person on the record before the committee. The information released 

from confidentiality under this subsection may be disclosed in the 

materials released to the public under (b)(2) - (4) of this section.

* Sec. 5. AS 43.05.230(a) is amended to read:

(a) It is unlawful for a current or former officer, legislator. 

employee, or agent of the state to divulge the amount of income or the 

particulars set out or disclosed in a report or return made under this 

title, except

(1) in connection with official investigations or proceed­

ings of the department, whether judicial or administrative, involving 

taxes due under this title;

(2) in connection with official investigations or proceed­

ings of the child support enforcement agency, whether judicial or 

administrative, involving child support obligations imposed or im- 

posable under AS 25 or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit func­

tions ; and

(4) as otherwise provided in this section or in AS 43.-

05.231 - 43.05.239.

* Sec. 6. AS 43.05.230(f) is repealed and reenacted to read:

(f) A  person who knowingly violates a provision of this section 

is guilty of a class C felony. If the negligence of a member or 

former member of the legislature or a present or former employee or 

agent of the legislature results in a violation of this section, the

-7- CSSB 4 0 1 (Fin)
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m e m b e r ,  e m p l o y e e ,  o r  a g e n t  o f  t h e  l e g i s l a t u r e  i s  s u b j e c t  t o  a  c i v i l  

p e n a l t y  o f  $ 5 , 0 0 0 .  T h e  d e p a r t m e n t  s h a l l  e n f o r c e  t h i s  s e c t i o n  a n d  

c o l l e c t  t h e  c i v i l  p e n a l t y  e s t a b l i s h e d  b y  t h i s  s u b s e c t i o n .  T h i s  s u b ­

s e c t i o n  i s  n o t  i n t e n d e d  t o  i m p a i r ,  l i m i t ,  o r  a b o l i s h  a  r i g h t ,  c l a i m ,  

o r  c a u s e  o f  a c t i o n  t h a t  a  p e r s o n  m a y  h a v e  w h o s e  i n f o r m a t i o n  i s  u n l a w ­

f u l l y  d i s c l o s e d .

*  S e c .  7 .  A S  4 3 . 0 5  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  4 3 . 0 5 . 2 3 1 .  L E G I S L A T I V E  R E Q U E S T  F O R  T A X  IN F O R M A T IO N .  S u b ­

j e c t  t o  A S  4 3 . 0 5 . 2 3 3 ,  a f t e r  a  l e g i s l a t i v e  c o m m i t t e e  i d e n t i f i e s  t h e  

s c o p e  o f  a n  i n v e s t i g a t i o n  o r  i n q u i r y  r e l a t i n g  t o  t a x e s ,  a n d  a f t e r  

a d o p t i o n  b y  e i t h e r  h o u s e  o f  t h e  l e g i s l a t u r e  o f  a  s i m p l e  r e s o l u t i o n  

g i v i n g  t h e  c o m m i t t e e  a u t h o r i t y  t o  r e c e i v e  t a x  i n f o r m a t i o n  a b o u t  c r i t ­

i c a l  t a x e s ,  t h e  c o m m i t t e e  c h a i r  o r  c o - c h a i r  m a y  r e q u e s t  t a x  r e t u r n s  

a n d  r e t u r n  i n f o r m a t i o n  r e l a t i n g  t o  c r i t i c a l  t a x e s ,  a n d  t h e  c o m m is ­

s i o n e r  o f  r e v e n u e  s h a l l  p r o v i d e  t h e  r e q u e s t e d  t a x  r e t u r n s  o r  r e t u r n  

i n f o r m a t i o n  u n d e r  A S  4 3 . 0 5 . 2 3 1  -  4 3 . 0 5 . 2 3 9 .  T h e  r e q u e s t  s h a l l  b e  i n  

w r i t i n g  a n d  m a y  i d e n t i f y  a  p a r t i c u l a r  t a x p a y e r .

S e c .  4 3 . 0 5 . 2 3 2 .  C O M M IS S IO N E R 'S  T R A N S F E R  O F  U N R E Q U IT E D  T A X  

IN F O R M A T IO N .  ( a )  S u b j e c t  t o  A S  4 3 . 0 5 . 2 3 3 ,  t h e  c o m m i s s i o n e r  m a y  

t r a n s f e r  u n r e q u e s t e d  t?>: returns o r  r a t u m  i n f o r m a t i o n  r e g a r d i n g  

c r i t i c a l  t a x e s  t o  a  l e g i s l a t i v e  c o m m i t t e e  a f t e r  m a k i n g  a  w r i t t e n  

d e t e r m i n a t i o n  t h a t  t h e  t r a n s f e r  o f  t h e  t a x  r e t u r n s  o r  r e t u r n  i n f o r m a ­

t i o n  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e .

( b )  I n  m a k i n g  a  d e t e r m i n a t i o n  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  

c o m m i s s i o n e r  s h a l l  c o n s i d e r

( 1 )  i f  t h e  l e g i s l a t i v e  c o m m i t t e e  i s  r e v i e w i n g  t h e  a d m i n i s ­

t r a t i o n  o f  a  c r i t i c a l  t a x ,  w h e t h e r  t h e  t a x  r e t u r n s  o r  r e t u r n  i n f o r m a ­

t i o n  w o u l d  d e m o n s t r a t e  t h e  a p p l i c a t i o n  o f  a  c r i t i c a l  t a x  m o r e  c l e a r l y  

t h a n  a  h y p o t h e t i c a l  e x a m p l e  w o u l d ,  a n d  i f  s o ,  w h e t h e r  t h e  a s p e c t s  o f  

C S S B  4 0 1 ( F i n )  - 8 -
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tax administration that would be more clearly demonstrated are materi­

al and significant to the committee's review;

(2) if the legislative committee is considering adding a 

new tax or amending an existing tax, how necessary it is to transfer 

tax returns or return information regarding critical taxes in order to 

demonstrate the effect on taxpayers of the tax law change being con­

sidered;

(3) whether the tax returns or return information would

clarify or rectify information provided by a taxpayer to a legislative 

c o m m i t t e e ;

(4) the potential harm the taxpayer may suffer if the 

taxpayer's tax returns or return information is subsequently disclosed 

illegally;

(5) any other interest of the taxpayer in avoiding the 

transfer of the tax returns or return information;

(6) if a taxpayer's tax returns or return information is 

being transferred at the taxpayer's request under AS 43.05.235(e), 

whether it is necessary or appropriate to supplement the tax returns 

or return information in order to give the committee a balanced and 

complete presentation.

Sec. 43.05.233. GENERAL LIMITATIONS ON REQUESTS AMD TRANSFERS,

(a) Tax returns and return information for critical taxes may be 

requested by a legislative committee under AS 43.05.231 or transferred 

to a legislative committee under AS 43.05.232 only if the purpose of 

the committee's request or transfer is to assist the committee in

carrying out its responsibilities to

(1) consider tax legislation; or

(2) oversee the effective and efficient administration of

the state's laws regarding critical taxes, including the review of

-9- CSSB 4 0 1 (Fin)
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audits, litigation, or settlements.

(b) A  request or transfer m a y  not be made under AS 43.05.231 or

43.05.232 if the purpose of the request or transfer is to direct the 

executive branch in its audit, litigation, or settlement efforts, or 

to collect information to embarrass, harass, or discriminate against a 

t a x p a y e r .

(c) AS 43.05.231 - 43.05.239 do not permit the transfer to a 

legislative committee of tax returns and return information provided 

by the Internal Revenue Service under exchange agreements with the 

department, or the transfer to a legislative committee of tax returns 

and return information for taxes other than critical taxes.

Sec. 43.05.234. PREPARATION AND TRANSMITTAL OF TAX INFORMATION,

(a) Before providing tax returns or return information in response to 

a legislative request under AS 43.05.231 or under a commissioner's 

determination made under AS 43.05.232, the commissioner shall review 

the purpose of the proposed transfer of the tax returns or return 

information to determine what type of tax return or return information 

will provide the needed information. If more than one type of tax 

return or return information will provide the needed information, the 

commissioner shall choose the return or return information that, in 

the commissioner's discretion, is the least commercially sensitive. 

Whenever possible, instead of transactional documents, the commission­

er shall transfer summary documents or analyses that have been pre­

pared by the department. In this subsection, "summary documents or 

analyses" includes audit narratives, informal conference decisions, 

and formal hearing decisions.

(b) When the period for submitting additional analysis, comment, 

or information under AS 43.05.235(b) has expired, the commissioner 

shall transfer to the committee the tax return or return information, 

CSSB 4 0 1 (Fin) -10-
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including the additional analysis, comment, or information, if any, 

received b y  the commissioner from the taxpayer under AS 43.05.235(b).

(c) If a taxpayer submits analysis, comment, and other written 

information to a committee under AS 43.05.235(d), the department shall 

transfer the analysis, comment, or other information to the committee 

within 24 hours after receiving it and the request.

(d) The commissioner shall transfer all the tax returns and 

return information requested to be transferred by the taxpayer under 

AS 43.05.235(e) within 24 hours after receiving the request, except 

for return information that needs to be extracted or compiled by the 

department from other materials. Return information that needs to be 

extracted or compiled by the department shall be transferred within 

five days after the request. The chair or co-chair of the committee 

to which the return information is to be transferred may for good 

cause grant a reasonable extension of time for making the transfer and 

shall immediately notify the taxpayer of the extension.

(e) The department has exclusive responsibility for duplicating 

and numbering the copies of tax returns and return information pro­

vided to a legislative committee under AS 43.05.231 - 43.05.235.

Sec. 43.05.235. TAXPAYER NOTIFICATION AND SUBMISSION OF TAX 

INFORMATION, (a) Before transferring a tax return or return informa­

tion under AS 43.05.231 or 43.05.232, the commissioner shall notify 

the taxpayer whose tax return or return information is to be trans­

ferred of the proposed transfer and the content of the tax return or 

return information to be transferred, and, if the transfer is under 

AS 43.05.232, shall provide the taxpayer with a copy of the commis­

sioner's determination.

(b) Within seven days- after receiving the notice of a transfer 

proposed under AS 43.05.231 or the notice and determination of a

-11- CSSB 401(Fin)
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transfer proposed under AS 43.05.232, the taxpayer m a y  submit addi­

tional analysis, comment, or other information to the department for 

transfer under AS 43.05.234(b).

(c) A  taxpayer may waive the provisions of (a) - (b) of this 

section by providing the commissioner with a written waiver signed by 

the taxpayer.

(d) If, in addition to the additional analysis, comment, and 

other information filed by the taxpayer with the department under (b) 

of this section, a taxpayer wants to provide the legislative committee 

with analysis, comment, and other written information regarding the 

taxpayer's tax return or return information being considered by the 

committee, the taxpayer shall file the analysis, comment, or other 

information with the department and request that the department trans­

fer the information to the legislative committee.

(e) A  taxpayer may at any time request the commissioner to 

transfer the taxpayer's tax returns or return information to a legis­

lative committee. The request must be in writing, must state which 

tax returns or return information is to be transferred, and must state 

the legislative committee to which the tax returns or return informa­

tion is to be transferred. The taxpayer shall pay the department the 

reasonable cost of duplicating the material for the transfer.

(f) A  taxpayer's request under (e) of this section is not a 

waiver of confidentiality, and the tax returns and return information 

transferred under (e) of this section are subject to the same sanct­

ions and safeguards against disclosure as other tax returns and return 

information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.236. CONSIDERATION OF TAX INFORMATION BY LEGISLATIVE 

COMMITTEE. (a) A  legislative committee shall consider tax returns 

and return information transferred under AS 43.05.231 - 43.05.235 in 

CSSB 4 0 1 (Fin) -12-
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executive session only, unless the taxpayer and any third party whose 

tax return or return information is being considered in conjunction 

with the taxpayer's tax return or return information consent in writ­

ing to a disclosure in open session. The executive session must be 

open to all legislators.

(b) The committee chair or co-chair may designate legislative 

employees and agents to inspect the tax returns and return informa­

tion, but the chair or co-chair shall limit the number of designated 

employees and agents to the fewest number necessary that is consistent 

with the need of the committee and its individual members to analyze 

and understand the tax return and return information fully. Legisla­

tive employees and agents who are not designated under this subsection 

m a y  not attend the executive session.

(c) If a tax return or return information regarding only one 

taxpayer is being presented to the committee or is being discussed by 

it, the chair or co-chair shall allow the taxpayer to attend the 

portions of the executive session when the taxpayer's tax return or 

return information is presented or discussed, and the taxpayer shall 

have a reasonable opportunity to address the committee at the conclu­

sion of the presentation or discussion.

(d) If a tax return or return information regarding more than 

one taxpayer is being presented to or considered by the committee at 

one time, a transcript of the executive session shall be prepared and 

presented to each taxpayer within 48 hours after the executive ses­

sion. The portions of the transcript pertaining to tax returns and 

return information of a taxpayer other than the one to whom it is 

presented shall be blanked out or otherwise deleted while at the same 

time preserving the coherence of the transcript as much as possible.

(e) At the request of the taxpayer, a taxpayer receiving an

-13- CSSB 4 0 1 (Fin)
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edited transcript tinder (d) of this section shall be given a reason­

able opportunity as soon as practicable to address the committee in 

executive session about the presentation and discussion of the tax­

payer's tax returns and return information.

Sec. 43.05.237. PROHIBITION AGAINST DISCLOSURE. (a) Disclosure 

contrary to the provisions of AS 43.05.231 - 43.05.239 by a member or 

former member of the legislature or b y  a present or former employee or 

agent of the legislature of all or part of a tax return or return 

information that is confidential under AS 43.05.230 and transferred to 

a legislative committee under AS 43.05.231 - 43.05.235 is a violation 

of AS 43.05.230.

(b) Before receiving or reviewing a return or return information 

provided by the commissioner under AS 43.05.231 - 43.05.235, a member 

of the legislature or an employee or agent of the legislature shall, 

on a form prepared by the commissioner,

(1) acknowledge that the return or return information is 

confidential and that a disclosure of part or all of the return or 

return information contrary to the provisions of this, section is 

prohibited by law? and

(2) execute an agreement with the department to keep the 

return or return information confidential, to abide by regulations 

adopted by the department under AS 43.05.238, and to return the docu­

ments to the department.

Sec. 43.05.238. REGULATIONS. To ensure confidentiality, the 

commissioner shall adopt regulations governing the transmittal, re­

ceipt, safekeeping, removal from storage or filing location, account­

ing for possession, and return to the department of tax returns and 

return information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.239. DEFINITIONS. In AS 43.05.231 - 43.05.239 

CSSB 4 0 1 (Fin) -14-
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(1) "critical tax" means

(A) a tax imposed under AS 43.55 or AS 43.57?

(B) the tax imposed under former AS 43.21, unless the 

taxpayer is a corporation established under 43 U.S.C. 1606; and

(C) the tax imposed under AS 43.20 if AS 43.20.072 

applies when determining the amount of the tax and the taxpayer 

is not a corporation established under 43 U.S.C. 1606;

(2) "return" has the meaning given in 26 U.S.C. 6103(b)(1), 

except that "secretary" is read a s •"department" and "this title" means 

AS 43;

(3) "return information" has the meaning given in 26 U.S.C. 

6103(b)(2)(A), except that "secretary" is read as "department" and 

"this title" means AS 43; "return information" does not include trans­

actional documents prepared during a tax period that ended within two 

years of the date of the transfer of the "return information" under 

AS 43.05.231 - 43.05.235?

(4) "transactional document" means a document that relates 

to the sale, exchange, or other transfer by a taxpayer of real proper­

ty or tangible or intangible personal property and that

(A) constitutes all or part of a contract or agreement 

concerning the sale, exchange, or other transfer, including 

contract amendments, billings, and invoices; or

(B) summarizes one or more of the terms of the sale, 

exchange, or other transfer.

* Sec. 8. AS 43.05.240(a) is amended to read:

(a) Except as to a matter for which procedures are provided in 

AS 43.05.246 - 43.05.248, a [A] person aggrieved by the action of the 

department in fixing the amount of a tax^. [OR] in imposing a penalty^ 

or in denying a request for refund of tax may apply to the department

-15- CSSB 4 0 1 (Fin)
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within 60 days from the date of mailing the notice required to be 

given to the person by the department, giving notice of the grievance 

[,] and requesting an informal conference. A t  the conference the 

person aggrieved may present arguments and evidence relevant to the 

grievance [AMOUNT OF TAX OR PENALTY DUE THE STATE]. If the department 

determines that a correction is warranted, the department shall make 

the correction.

* Sec. 9. AS 43.05.240(b) is amended to read:

(b) Except as to a matter for which procedures are provided in 

AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the 

department in fixing the amount of a taxA  [OR] in imposing a penalty.,. 

or in denying a request for refund of tax may apply to the department 

and request a formal hearing

(1) in place of the informal conference provided for in (a)

of this section, within 60 days from the date of mailing the notice

required to be given to the person by the department? or

(2) within 30 days after decision resulting from an in­

formal conference.

* Sec. 10. AS 43.05.240(c) is amended to read:

(c) At the formal hearing the department may subpoena witnesses

and may administer oaths and make inquiries necessary to consider and 

decide the grievance [DETERMINE THE AMOUNT OF THE TAX OR PENALTY DUE 

THE STATE]. The person aggrieved may present arguments and evidence 

relevant to the amount of the tax or penalty due the state. If the 

department determines that a correction is warranted, the department 

shall make the correction.

* Sec. 11. AS 43.05.245 is amended to read:

Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES^ AND 

INTEREST. If a taxpayer fails to file a return or report required by 
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this title in the time required b y  law or regulation, or makes an 

erroneous or fraudulent return, the department shall proceed to assess 

the license fees, tax, penalties, or interest and make a return from 

information which it obtains. A return made and subscribed by the 

department in accordance with this section is presumed sufficient for 

all legal purposes. However, nothing prevents a taxpayer from pre­

senting evidence or other information on an appeal under AS 43.05.240 

or under procedures provided b v  AS 43.05.246 - 43.05.248 in order to 

rebut the presumed sufficiency of a return made and subscribed by the 

department, nor does the presumption of sufficiency alter the parties' 

respective burdens of proof once the taxpayer has presented evidence 

or other material information to rebut that presumption. The assess­

ment of license fees, tax, penalties, or interest under this section 

occurs when the department issues a notice and demand for payment of 

the license fees, tax, penalties, or interest, when a notice and 

demand for payment becomes final under AS 43.05.246(g). or when the 

department Issues a final notice and demand for payment under AS 43.- 

05.247(f). The notice and demand for payment is issued when the 

notice and demand is delivered to the taxpayer in person or placed in 

the United States mail, addressed to the last known address of the 

taxpayer. Penalties and interest assessed under this title shall be 

collected in the same manner as provided in this title for the collec­

tion of tax or license fees.

* Sec. 12. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.246. CLOSING CONFERENCE AND PRELIMINARY ASSESSMENT,

(a) The procedures under this section apply to taxes under AS 43.20, 

AS 43.55, AS 43.57, and former AS 43.21.

(b) Before issuing a notice and demand for payment for a tax

described in (a) of this section, the department shall give the

-17- CSSB 401(Fin)
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taxpayer a written draft of its preliminary conclusions. The draft of 

the preliminary conclusions must contain the following:

(1) a draft of any notice and demand for payment that the 

department preliminarily concludes may be in order;

(2) a draft narrative fully explaining how and why the 

preliminary assessment of tax or penalty has been determined; and

(3) schedules or worksheets in written or computer-readable 

format setting out the calculations for the preliminary assessment.

(c) The department shall schedule a closing conference with the 

taxpayer, to be held not less than 60 nor more than 90 days after the 

department delivers its preliminary audit conclusions under (b) of 

this section to the taxpayer in person or places those materials in 

the United States mail, addressed to the last known address of the 

taxpayer. The parties m a y  extend the date for the closing conference 

by agreement.

(d) The purpose of the closing conference is to conclude the 

audit process and allow the parties to review and discuss the prelimi­

nary results and conclusions of that process informally so that any 

mistaken assumptions, misunderstandings, and other errors or mistakes 

can be identified and eliminated as much as possible and so that 

incomplete information and unsubstantiated items can be supplemented 

and substantiated. Although the interests of the parties are diver­

gent, the closing conference is not an adversarial proceeding. The 

taxpayer may submit written and oral evidence, materials, and state­

ments, but may not be required to do so. The department's employee in 

immediate charge of the audit, investigation, or inspection may also 

submit written and oral evidence, materials, and statements at the 

closing conference. By agreement, written materials may be submitted 

at other times before or after the closing conference.
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1 (e) The taxpayer m a y  send one or more representatives to the 

closing conference. The auditor or other person in immediate charge 

of the audit, investigation, or inspection upon which the preliminary 

assessment has been made shall attend the closing conference, and the 

director of the division proposing the assessment or the director's 

immediate subordinate designated for this purpose other than the 

person in immediate charge of the audit, investigation, or inspection 

shall preside at the closing conference. The department may have 

additional representatives at the closing conference. The person in 

immediate charge of the audit, investigation, or inspection may be 

excused from attending the closing conference with the consent of the 

taxpayer or because of serious illness or injury, incapacitation, 

death, or termination of employment with the department.

(f) Not more than 60 days after the conclusion of the closing 

conference, the presiding officer shall issue a written decision. If 

the presiding officer determines that additional tax is owed or that a 

penalty should be assessed, or both, the closing conference decision 

shall include a proposed notice and demand for payment for the addi­

tional tax and interest and any penalty. The proposed notice and 

demand for payment shall include a written narrative fully explaining 

how and why the assessment of tax or penalty has been determined, 

together with schedules or worksheets in written or computer-readable 

format setting out the calculations for the proposed assessment. If 

the presiding officer determines that no assessment is in order, the 

taxpayer shall be given written notice to that effect within this 

60-day period. By agreement, the parties may extend the date for 

issuing a notice of assessment and demand for payment or a notice of 

no assessment.

(g) Unless the taxpayer requests a policy review hearing under

-19- CSSB 401(Fin)
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AS 43.05.247, a proposed notice and demand for payment issued under

(f) of this section is final 30 days after its issuance and may not 

thereafter be made the subject of judicial review.

Sec. 43.05.247. POLICY REVIEW HEARING. (a) A  person aggrieved 

by the action of the department in issuing a closing conference deci­

sion under AS 43.05.246(f) or in denying a request for refund of tax 

under AS 43.20, AS 43.55, AS 43.57, or former AS 43.21 may request a 

policy review hearing within 30 days after the date of mailing of the 

notice required to be given under AS 43.05.246(f) or the denial of the 

request for refund. For purposes of this section, a failure by the 

department to grant or deny a request for refund within 60 days from 

the time the request is made shall be considered a denial of that 

request, unless the parties have extended the period by agreement.

(b) The department shall schedule the policy review hearing to 

be held within 30 days after the aggrieved person's request for it. 

The parties m a y  extend the date for the policy review hearing by 

agreement.

(c) The purpose of the policy review hearing is to allow the 

commissioner to determine whether the action causing the grievance 

under (a) of this section reflects and incorporates the correct pol­

icies of the department, and if so, whether those policies are being 

applied correctly to the aggrieved person's circumstances.

(d) The commissioner or an authorized representative of the 

commissioner other than an employee in the division taking the action 

causing the grievance shall preside at the policy review hearing. The 

aggrieved person, acting in person or through one or more authorized 

representatives, shall have the opportunity to explain the nature of 

the grievance and the relief sought. If the person is aggrieved by a 

proposed assessment based on facts that the person believes are

CSSB 401(Fin) -20-
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i n c o r r e c t  o r  i n c o m p l e t e ,  t h e  p e r s o n  s h a l l  p r e s e n t  w r i t t e n  an d  o r a l  

e v i d e n c e  and m a t e r i a l s  t o  c o r r e c t  o r  c o m p l e t e  t h e  f a c t s .  A f t e r  t h e  

p r e s e n t a t i o n  o f  t h e  a g g r i e v e d  p e r s o n ' s  c a s e ,  t h e  d i r e c t o r  o f  t h e  

d i v i s i o n  t a k i n g  t h e  a c t i o n  c a u s i n g  t h e  g r i e v a n c e  o r  a n o t h e r  a u t h o r i z e d  

r e p r e s e n t a t i v e  o f  t h e  d i v i s i o n  s h a l l  h a v e  t h e  o p p o r t u n i t y  t o  e x p l a i n  

t h a t  a c t i o n  a n d  t h e  p o l i c i e s  an d  r e a s o n s  f o r  i t .  The d i v i s i o n  s h a l l  

h a v e  t h e  o p p o r t u n i t y  t o  p r e s e n t  w r i t t e n  and o r a l  e v i d e n c e  and m a t e ­

r i a l s  t o  p r o v e  f a c t s  t h a t  i t  h a s  a s s e r t e d  and  t h a t  t h e  a g g r i e v e d  

p e r s o n  h a s  c h a l l e n g e d  a s  i n c o r r e c t  a n d  t o  r e b u t  o r  d i s p r o v e  any  s u p ­

p l e m e n t a l  f a c t s  t h a t  t h e  a g g r i e v e d  p e r s o n  h a s  s o u g h t  t o  e s t a b l i s h .  

The f o r m a l  r u l e s  o f  e v i d e n c e  do n o t  a p p l y  t o  e i t h e r  p a r t y ' s  p r e s e n ­

t a t i o n s  on f a c t u a l  i s s u e s ,  b u t  t h e  p r e s i d i n g  o f f i c e r  may r e q u i r e  

w i t n e s s e s  f o r  b o t h  p a r t i e s  t o  g i v e  t h e i r  t e s t i m o n y  u n d e r  o a t h  and

s h a l l  a l l o w  e a c h  p a r t y ' s  w i t n e s s e s  t o  b e  ex a m in ed  by t h e  o t h e r  p a r t y .  

The p r o c e e d i n g s  o f  t h e  p o l i c y  r e v i e w  h e a r i n g  s h a l l  be  r e c o r d e d  and  

made p a r t  o f  t h e  a d m i n i s t r a t i v e  r e c o r d ,  t o g e t h e r  w i t h  any m a t e r i a l s  

t h a t  may b e  s u b m i t t e d  f o r  t h e  p o l i c y  r e v i e w  i n  a d v an ce  o f ,  o r  a f t e r ,  

t h e  h e a r i n g .

( e )  Not more t h a n  90 days  a f t e r  t h e  c o n c l u s i o n  o f  t h e  p o l i c y

r e v i e w  h e a r i n g  t h e  c o m m is s io n e r  s h a l l  i s s u e  a p o l i c y  r e v i e w  d e c i s i o n .

The p o l i c y  r e v i e w  d e c i s i o n  m u s t

(1 )  s t a t e  w h a t  r e l i e f ,  i f  a n y ,  i s  b e i n g  g r a n t e d  t o  t h e

a g g r i e v e d  p e r s o n ,  and  s t a t e  w h ic h  p o r t i o n s ,  i f  a n y ,  o f  t h e  d e p a r t ­

m e n t ' s  a c t i o n  g i v i n g  r i s e  t o  t h e  g r i e v a n c e  a r e  b e i n g  u p h e l d ;

(2 )  s t a t e  w h ic h  a d d i t i o n a l  f a c t s ,  i f  a n y ,  t h a t  t h e  a g ­

g r i e v e d  p e r s o n  s o u g h t  t o  show a t  t h e  h e a r i n g  a r e  b e i n g  r e c o g n i z e d  and

w h ic h  a d d i t i o n a l  f a c t s  a r e  b e i n g  d i s r e g a r d e d ;

(3 )  f o r  e a c h  d i s p u t e d  f a c t  when t h e r e  i s  a d i s p u t e  a s  t o

one  o r  more f a c t s ,  s t a t e  w ha t  i s  b e i n g  t a k e n  as  b e i n g  t h e  a c t u a l  f a c t ;

-21- CSSB AO 1 (Fin)
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and

(4) state, as specifically as possible, which statutory and 

regulatory provisions are being relied on in granting or denying 

relief to the aggrieved person, how those provisions are being inter­

preted and applied, and the specific policy considerations for the 

particular interpretation and application of these provisions; broad, 

unspecific policies, such as maximizing the state's tax revenue, are 

not sufficient for justifying a particular interpretation or applica­

tion of a statute or regulation.

(f) If the policy review decision concludes that a notice and 

demand for payment should be made for additional tax and interest, or 

penalties, if any, a final notice and demand assessing the tax and 

interest, or penalties, if any, shall be issued at the same time as, 

and as part of, the policy review decision. The I-Ual ;.stice and 

demand shall include a narrative fully explaining how au-3 why the 

final assessment of tax and any penalty has been determined, together 

with schedules or worksheets in written or computer-readable format 

setting out the calculations for the final assessment. For purposes 

of AS 43.05.260, a final notice and demand for payment is not con­

sidered made until the narrative and the schedules or worksheets 

setting out the calculations for the final assessment have been served 

on the aggrieved person.

Sec. 43.05.248. APPEAL. Within 30 days after the issuance of 

the commissioner's policy review decision under AS 43.05.247, a person 

aggrieved by the decision may file an action in the superior court in 

the judicial district where the person resides or conducts business, 

for a trial de novo of those portions of the policy review decision 

giving rise to the grievance. Neither party may raise as a claim, 

counterclaim, or defense any portion or portions of the policy review 
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decision that are not contested and do not give rise to the grievance. 

The aggrieved person shall be given access to the files of the depart­

ment in the matter for preparing the appeal. If the court determines 

that the assessment or the tax payment was correct, it shall confirm 

the tax. If the assessment or tax payment was incorrect, the court 

shall determine the amount of the tax and order the payment of the 

deficiency or the refund of the excess, as the case m a y  be. The 

department shall immediately pay any refund due and attach a certified 

copy of the judgment to the payment.

* Sec. 13. AS 43.05.260(a) is amended to read:

(a) Except as provided in (c) and fd^ of this section and 

AS 43.20.200(b), the amount of a tax imposed by this title must be 

assessed within three years after the return was filed, whether or not 

a return was filed on or after the date prescribed by law. If the tax 

is not assessed before the expiration of the three-year period, a 

proceeding [NO PROCEEDINGS] may not be instituted in court for the 

collection of the tax.

* Sec. 14. AS 43.05.260(c) is amended to read:

(c) The following exceptions apply to the limitation periods 

[PERIOD] in (a) and (d ) of this section:

(1) in the case of a false or fraudulent return with the 

intent to evade tax, the tax may be assessed, or a proceeding in court 

for collection of the tax may be begun without assessment, at any 

time;

(2) in the case of a failure to file a return, the tax may

be assessed, or a proceeding in court for the collection of the tax

may be begun without assessment, at any time;

(3) if, before the expiration of the time prescribed in

this section for the assessment of a tax imposed by this title, both

-23- CSSB 4 0 1 (Fin)
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the department and the taxpayer have consented in writing to the

assessment after the expiration of the time, the tax may be assessed

at any time before the expiration of the period agreed upon; however, 

the period agreed upon may be extended by a subsequent agreement in 

writing made before the expiration of the period previously agreed 

upon.

* Sec. 15. AS 43.05.260 is amended b y  adding a new subsection to read:

(d) For a tax to which the procedures under AS 43.05.246 - 

43.05.248 are applicable, the limitation period is four years.

* Sec. 16. COURT RULE CHANGE. AS 43.05.248, added b y  sec. 12 of this 

Act, amends Rule 609 of the Alaska Rules of Appellate Procedure b y  making 

trial de novo mandatory rather than discretionary in appeals relating to 

taxes to which AS 43.05.248 is applicable and restricting the claims, 

counterclaims, and defenses that may be raised.

* Sec. 17. TRANSITIONAL PROVISIONS. (a) AS 43.05.231 - 43.05.239, as

added by sec. 7 of this Act, apply to all tax returns and return informa­

tion for critical taxes, as defined in AS 43.05.239, in the possession of 

the Department of Revenue on or after the effective date of this Act.

(b) The Department of Revenue shall adopt the regulations required by 

AS 43.05.238, enacted by sec. 7 of this Act, before the department trans­

fers a tax return or return information to a legislative committee under 

AS 43.05.231 - 43,05.239. Initial regulations adopted as directed under 

this subsection to implement or interpret AS 43.05.231 - 43.05.239 may not 

be adopted as emergency regulations.

(c) The provisions of AS 43.05.248, added by sec. 12 of this Act, 

apply to any grievance with respect to a tax under AS 43.20, AS 43.55, 

AS 43.57, or former AS 43.21 that, on the effective date of this Act, has 

not been appealed to superior court under AS 43.05.240(d).

* Sec. 18. This Act takes effect immediately under AS 01.10.070(c).
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IN THE SENATE BY THE FINANCE COMMITTEE

CS FOR SENATE BILL NO. 401 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: ,!An Act relating to disclosure to the legislature of

tax returns and return information for certain crit­

ical taxes? providing for procedures, penalties, and 

other safeguards • to ensure the continued confiden­

tiality of tax returns and return information; relat­

ing to audits, investigations, and inspections for 

certain taxes; allowing a person to seek administra­

tive review of a denial of a tax refund request; 

providing for informal, nonadversarial review of an 

assessment with the taxpayer for certain taxes before 

the assessment becomes final? providing for depart­

mental review of the policies reflected in assess­

ments or denials of refund requests for certain taxes 

before those assessments and denial's become final 

administrative actions subject to judicial review; 

providing for the judicial review of the 

administrative policy review hearing for certain 

taxes; amending the statute of limitations period for 

certain taxes; amending Rule 609 of the Alaska Rules 

of Appellate Procedure to require de novo review of 

certain final administrative tax decisions, and 

restricting the claims, counterclaims, and defenses 

that may be raised? and providing for an effective 

date.11
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The legislature 

finds that

(1) tax revenue is necessary to enable the state to provide

essential services for its citizens and to ensure the public health and

welfare;

(2) the great majority of the state's tax revenue is derived 

from certain critical taxes imposed on taxpayers in the oil and gas indus­

try, including in particular, the production taxes levied under AS 43.55 

and AS 43.57, the income tax levied under AS 43.20 when AS 43.20.072 ap­

plies, and the income tax levied under former AS 43.21;

(3) the relatively small number of taxpayers of these critical 

taxes often makes it difficult or impossible for the Department of Revenue 

to review the administration and operation of these taxes with the legisla­

ture without disclosing information that allows a particular taxpayer to be 

identified;

(4) the legislature must be able to review and oversee the 

administration and operation of these critical taxes in order to be assured 

that the state is receiving its proper tax revenue and that these critical 

tax laws are operating in the manner intended by the legislature;

(5) the legislature must exercise its review authority to ensure

that the collection of this critical tax revenue by the Department of

Revenue is efficient, fair, prompt, and in the best interest of the state;

(6) tax returns and return information are confidential and 

often contain information of a proprietary or sensitive business nature;

(7) taxpayers are entitled to protections against public disclo­

sure of their tax returns and return information;

(8) exchange agreements with the Internal Revenue Service pre­

vent certain tax information from being disclosed;

CSSB 401(Fin) -2-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

2 8

29

(9) protection of tax returns and return information fosters and 

allows for full disclosure by taxpayers to taxing authorities and, there­

fore, promotes effective administration of, and compliance with, tax pro­

grams ?

(10) legislators and legislative employees who are given access 

to tax returns and return information and who improperly breach confiden­

tiality by disclosing or allowing the information to be disclosed should be 

subject to the same sanctions that are imposed for the violations by em­

ployees of the executive branch;

(11) because of the natural resource revenue sharing provisions 

under 43 U.S.C. 1606(i) - (j), disclosure of tax returns or tax information 

with respect to oil and gas activities by Alaska Native corporations would 

intrude into the affairs and privacy not only of the Alaska Native regional 

corporations actually engaging in oil and gas activities, but also of all 

other Alaska Native regional corporations except the 13th regional corpo­

ration, all Alaska Native village corporations, and Alaska Natives who own 

stock in one of the original 12 regional corporations but not in a village 

corporation?

(12) the taxes that have been and are being paid under AS 43.20, 

AS 43.55, AS 43.57, and under former AS 43.21 with respect to oil and gas 

activities by Alaska Native corporations represent too small a fraction of 

the total amount of these taxes paid to the state to warrant the degree of 

intrusion into the affairs and privacy of Alaska Natives and Alaska Native 

corporations that would be caused by disclosure o 2 tax returns or tax 

information to the legislature;

(13) the Department of Revenue has issued assessments against 

approximately two dozen oil and gas taxpayers for additional taxes, pen­

alties, and interest that total more than $2,500,000,000, primarily for oil 

and gas production taxes under AS 43.55 and AS 43.57 before 1983, for

-3- CSSB 4 0 1 (Fin)
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corporate income taxes under separate accounting under former AS 43.21 

during the 1978 - 1981 period, and under modified apportionment, particu­

larly under AS 43.20 and AS 43.20.072, for subsequent periods;

(14) excessive delays have occurred within the Department of 

Revenue in the handling of administrative appeals regarding these taxes;

(15) the penalties and interest associated with these assess­

ments are, on the average, approximately equal to the amount of additional 

tax being claimed under the assessments, so that for each dollar's change 

in the underlying tax claim, there is a‘ changa of approximately two dollars 

in the total figure of $2,500,000,000 for these assessments;

(16) very large assessments regarding these taxes have been made 

with inadequate prior review within the Department of Revenue and with the 

taxpayers involved;

(17) the sheer magnitude of these assessments affects the fi­

nances and operations of the state government itself, and the collection of 

the taxes due, plus interest and penalties that may be appropriate, will 

significantly affect the ability of the state to provide for the public 

health and welfare of its citizens;

(18) for later tax periods that are still under audit and for 

tax periods in the future, the best interest of the state and its citizens 

requires that the audits, the administrative review, and the collection of 

additional assessed taxes be conducted and completed in a more orderly and 

expeditious fashion than is currently the case; and

(19) to avoid the risks and delays that could arise from taxpay­

er challenges to the administrative appeal process within the Department of 

Revenue on the ground that the department's hearing officers are not disin­

terested and impartial, Alaska Rule of Appellate Procedure 609 must be 

changed to provide for mandatory instead of discretionary de novo review by 

the superior court of disputed factual issues in the department's final 

CSSB 4 0 1 (Fin) -4-
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decisions regarding these critical oil and gas taxes.

(b) The purposes of this Act are to ensure that

(1) the public health and welfare of the citizens of the state 

are provided for through the receipt and expeditious collection of all tax 

revenue that the state is entitled to receive under its tax laws;

(2) the legislature is able to fulfill effectively its respon­

sibilities to monitor and review the administration of the st a t e’s tax laws 

and to consider changes that may become necessary or desirable from time to 

time for those laws;

(3) taxpayers are protected from improper disclosure of tax 

returns and return information;

(4) the exchange agreements with the Internal Revenue Service 

regarding tax information are not jeoprrdized;

(5) the tax laws of the state are administered fairly and uni­

formly; and

(6) the right to privacy is recognized, respected, and properly

protected.

* Sec. 2. AS 24.10 is amended by adding a new section to article 2 to 

read:

Sec. 24.10.070. CONFIDENTIALITY OF INFORMATION. A present or 

former employee or agent of the legislature may not disclose tax 

information contained in a report or return filed under AS 43 without 

the prior consent of the person whose tax information would be dis­

closed.

* Sec. 3. AS 24.60.060 is amended by adding a new subsection to read:

(b) A  person to whom this chapter applies may not disclose or 

use for personal gain or for the personal gain of another pe/son any 

confidential tax information contained in a report or a return filed 

under AS 43 and furnished to the person under AS 43.05.231 -

-5- CSSB 4 0 1 (Fin)
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43.05.239. A  violation of this subsection is one of the most serious 

breaches of the standards of conduct established by this chapter.

* Sec. 4. AS 24.60 is amended by adding a new section to read:

Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. (a) 

If a complaint before the committee involves an allegation that a 

person to whom this chapter applies has disclosed confidential tax 

information contained in a report or return filed under AS 43 with the 

Department of Revenue and furnished to the person under AS 43.05.231 -

43.05.239, the proceedings of the committee under AS 24.60.170 are 

modified as follows:

(1) the complaint may be initiated and filed at any time 

within one year of the alleged disclosure?

(2) proceedings on the complaint that are pending before 

the committee on the 60th day before a state primary or general elec­

tion are not stayed.

(b) Unless the taxpayer or a third party whose tax information 

is alleged to have been improperly disclosed consents to the public 

disclosure of the tax information or of the person's identity, the 

proceedings of the committee under AS 24.60.170 are further modified 

as follows:

(1) the hearing may not be held in open session;

(2) before being made public, a transcript containing the 

information shall be edited to prevent the disclosure of the informa­

tion and the identity of the taxpayer or the third party;

(3) a decision, if made public, shall be edited to prevent 

the disclosure of the information and to protect the identity of the 

taxpayer or the third party; and

(4) a public statement may not contain information identi­

fying the taxpayer, a third party, or the tax information.

CSSB 4 0 1 (Fin) -6-
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(c) A person whose tax information is alleged to have been 

improperly disclosed may consent to the public disclosure of the 

person's identity and of certain portions of the information without 

waiving the right to keep confidential the remainder of the tax infor­

mation. The release must be in writing unless given orally by the 

person on the record before the committee. The information released 

from confidentiality under this subsection may be disclosed in the 

materials released to the public under (b)(2) - (4) of this section.

* Sec. 5. AS 43.05.230(a) is amended to read:

(a) It is unlawful for a current or former officer, legislator, 

employee, or agent of the state to divulge the amount of income or the 

particulars set out or disclosed in a report or return made under this 

title, except

(1) in connection with official investigations or proceed­

ings of the department, whether judicial or administrative, involving 

taxes due under this title;

(2) in connection with official investigations or proceed­

ings of the child support enforcement agency, whether judicial or 

administrative, involving child support obligations imposed or im- 

posable under AS 25 or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit func­

tions; and

(4) as otherwise provided in this section or in AS 43.-

05.231 - 43.05.239.

* Sec. 6. AS 43.05.230(f) is repealed and reenacted to read;

(f) A  person who knowingly violates a provision of this section 

is guilty of a class C felony. If the negligence of a member or 

former member of the legislature or a present or former employee or 

agent of the legislature results in a violation of this section, the

-7- CSSB 4 0 1 (Fin)
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member, employee, or agent of the legislature is subject to a civil 

penalty of $5,000. The department shall enforce this section and 

collect the civil penalty established by this subsection. This sub­

section is not intended to impair, limit, or abolish a right, claim, 

or cause of action that a person may have whose information is unlaw­

fully disclosed.
i

<•. * sec. 7. AS 43.05 is amended by adding new sections to read:
A V

/ Sec. 43.05.231. LEGISLATIVE REQUEST FOR TAX INFORMATION. Sub-
v. y.

, ject to AS 43.05.233, after a legislative committee identifies the
y . "  , /
r;V scope of an investigation or inquiry relating to taxes, and after 

adoption by either house of the legislature of a simple resolution 

giving the committee authority to receive tax information about crit­

ical taxes, the committee chair or co-chair may request tax returns 

and return information relating to critical taxes, and the commis­

sioner of revenue shall provide the requested tax returns or return 

information under AS 43.05.231 - 43.05.239. The request shall be in 

writing and may identify a particular taxpayer.

Sec. 43.05.232. COMMISSIONER'S TRANSFER OF UNREQUESTED TAX 

INFORMATION. (a) Subject to AS 43.05.233, the commissioner may 

transfer unrequested tax returns or return information regarding 

critical taxes to a legislative committee after making a written 

determination that the transfer of the tax returns or return informa­

tion is in the best interest of the state.

(b) In making a determination under (a) of this section, the 

commissioner shall consider

(1) if the legislative committee is reviewing the adminis­

tration of a critical tax, whether the tax returns or return informa­

tion would demonstrate the application of a critical tax more clearly 

than a hypothetical example would, and if so, whether the aspects of

CSSB 4 0 1 (Fin) -8-
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tax administration that would be more clearly demonstrated are materi­

al and significant to the committee's review;

(2) if the legislative committee is considering adding a 

new tax or amending an existing tax, how necessary it is to transfer 

tax returns or return information regarding critical taxes in order to 

demonstrate the effect on taxpayers of the tax law change being con­

sidered;

(3) whether the tax returns or return information would 

clarify or rectify information provided by a taxpayer to a legislative 

committee;

(4) the potential harm the taxpayer may suffer if the

taxpayer's tax returns or return information is subsequently disclosed 

illegally;

(5) any other interest of the taxpayer in avoiding the 

transfer of the tax returns or return information;

(6) if a taxpayer's tax returns or return information is 

being transferred at the taxpayer's request under AS 43.05.235(e), 

whether it is necessary or appropriate to supplement the tax returns 

or return information in order to give the committee a balanced and 

complete presentation.

Sec. 43.05.233. GENERAL LIMITATIONS ON REQUESTS AND TRANSFERS,

(a) Tax returns and return information for critical taxes may be 

requested by a legislative committee under AS 43.05.231 or transferred 

to a legislative committee under AS 43.05.232 only if the purpose of 

the committee's request or transfer is to assist the committee in

carrying out its responsibilities to

(1) consider tax legislation; or

(2) oversee the effective and efficient administration of

the state's laws regarding critical taxes, including the review of

-9- CSSB 4 0 1 (Fin)
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(b) A  request or transfer m a y  not be made under AS 43.05.231 or

43.05.232 if the purpose of the request or transfer is to direct the 

executive branch in its audit, litigation, or settlement efforts, or 

to collect information to embarrass, harass, or discriminate against a 

taxpa y e r .

(c) AS 43.05.231 - 43.05.239 do not permit the transfer to a 

legislative committee of tax returns and return information provided 

by the Internal Revenue Service under exchange agreements with the 

department, or the transfer to a legislative committee of tax returns 

and return information for taxes other than critical taxes.

Sec. 43.05.234. PREPARATION AND TRANSMITTAL OF TAX INFORMATION,

(a) Before providing tax returns or return information in response to 

a legislative request under AS 43.05.231 or under a commissioner's 

determination made under AS 43.05.232, the commissioner shall review 

the purpose of the proposed transfer of the tax returns or return 

information to determine what type of tax return or return information 

will provide the needed information. If more than one type of tax 

return or return information will provide the needed information, the 

commissioner shall choose the return or return information that, in 

the commissioner's discretion, is the least commercially sensitive. 

Whenever possible, instead of transactional documents, the commission*- 

er shall transfer summary documents or analyses that have been pre­

pared by the department. In this subsection, "summary documents or 

analyses" includes audit narratives, informal conference decisions, 

and formal hearing decisions.

(b) When the period for submitting additional analysis, comment, 

or information under AS 43.05.235(b) has expired, the commissioner 

shall transfer to the committee the tax return or return information, 

CSSB 4 0 1 (Fin) -10-
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including the additional analysis, comment, or information, if any, 

received by the commissioner from the taxpayer under AS 43.05.235(b).

(c) If a taxpayer submits analysis, comment, and other written 

information to a committee under AS 43.05.235(d), the department shall 

transfer the analysis, comment, or other information to the committee 

within 24 hours after receiving it and the request.

(d) The commissioner shall transfer all the tax returns and 

return information requested to be transferred by the taxpayer under 

AS 43.05.235(e) within 24 hours after receiving the request, except 

for return information that needs to be extracted or compiled by the 

department from other materials„ Return information that needs to be 

extracted or compiled by the department shall be transferred within 

five days after the request. The chair or co-chair <?f the committee 

to which the return information is to be transferred may for good 

cause grant a reasonable extension of time for making the transfer and 

shall immediately notify the taxpayer of the extension.

(e) The department has exclusive responsibility for duplicating 

and numbering the copies of tax returns and return information pro­

vided to a legislative committee under AS 43.05.2:71 - 43.05.235.

Sec. 43.05.235. TAXPAYER NOTIFICATION AND SUBMISSION OF TAX 

INFORMATION. (a) Before transferring a tax return or return informa­

tion under AS 43.05.231 or 43.05.232, the commissioner shall notify 

the taxpayer whose tax return or return information is to be trans­

ferred of the proposed transfer and the content of the tax return or 

return information to be transferred, and, if the transfer is under 

AS 43.05.232, shall provide the taxpayer with a copy of the commis­

sioner's determination.

(b) Within seven days after receiving the notice of a transfer 

proposed under AS 43.05.231 or the notice and determination of a

-11- CSSB 4 0 1 (Fin)
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transfer proposed under AS 43.05.232, the taxpayer may submit addi­

tional analysis, comment, or other information to the department for 

transfer under AS 43.05.234(b).

(c) A taxpayer may waive the provisions of (a) - (b) of this 

section by providing the commissioner with a written waiver signed by 

the taxpayer.

(d) If, in addition to the additional analysis, comment, and 

other information filed by the taxpayer with the department under (b) 

of this section, a taxpayer wants to provide the legislative committee 

with analysis, comment, and other written information regarding the 

taxpayer's tax return or return information being considered by the 

committee, the taxpayer shall file the analysis, comment, or other 

information with the department and request that the department trans­

fer the information to the legislative committee.

(e) A taxpayer may at any time request the commissioner to 

transfer the taxpayer's tax returns or return information to a legis­

lative committee. The request must be in writing, must state which 

tax returns or return information is to be transferred, and must state 

the legislative committee to which the tax returns or return informa­

tion is to be transferred. The taxpayer shall pay the department the 

reasonable cost of duplicating the material for the transfer.

(f) A  taxpayer's request under (e) of this section is not a 

waiver of confidentiality, and the tax returns and return information 

transferred under (e) of this section are subject to the same sanct­

ions and safeguards against disclosure as other tax returns and return 

information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.236. CONSIDERATION OF TAX INFORMATION BY LEGISLATIVE 

COMMITTEE. (a) A  legislative committee shall consider tax returns 

and return information transferred under AS 43.05.231 - 43.05.235 in 
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executive session only, unless the taxpayer and any third party whose 

tax return or return information is being considered in conjunction 

with the taxpayer’s tax return or return information consent in writ­

ing to a disclosure in open session. The executive session must be 

open to all legislators.

(b) The committee chair or co-chair may designate legislative 

employees and agents to inspect the tax returns and return informa­

tion, but the chair or co-chair shall limit the number of designated 

employees and agents to the f e w e s t •number necessary that is consistent 

with the need of the committee and its individual members to analyze 

and understand the tax return and return information fully. Legisla­

tive employees and agents who are not designated under this subsection 

may not attend the executive session.

(c) If a tax return or return information regarding only one 

taxpayer is being presented to the committee or is being discussed by 

it, the chair or co-chair shall allow t b . 3  taxpayer to attend the 

portions of the executive session when the taxpayer's tax return or 

return information is presented or discussed, and the taxpayer shall 

have a reasonable opportunity to address the committee at the conclu­

sion of the presentation or discussion.

(d) If a tax return or return information regarding more than 

one taxpayer is being presented to or considered by the committee at 

one time, a transcript of the executive session shall be prepared and 

presented to each taxpayer within 48 hours after the executive ses­

sion. The portions of the transcript pertaining to tax returns and 

return information of a taxpayer other than the one to whom it is 

presented shall be blanked out or otherwise deleted while at the same 

time preserving the coherence of the transcript as much as possible.

(e) At the request of the taxpayer, a taxpayer receiving an

-13- CSSB 4 0 1 (Fin)
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edited transcript under (d) of this section shall be given a reason­

able opportunity as soon as practicable to address the committee in 

executive session about the presentation and discussion of the tax­

payer's tax returns and return information.

Sec. 43.05.237. PROHIBITION AGAINST DISCLOSURE. (a) Disclosure 

contrary to the provisions of AS 43.05.231 - 43.05.239 by a member or 

former member qf the legislature or by a present or former employee or 

agent of the legislature of all or part of a tax return or return 

information that is confidential under AS 43.05.230 and transferred to 

a legislative committee under AS 43.05.231 - 43.05.235 is a violation 

Of AS 43.05.230.

(b) Before receiving or reviewing a return or return information 

provided by the commissioner under AS 43.05.231 - 43.05.235, a member 

of the legislature or an employee or agent of the legislature shall, 

on a form prepared by the commissioner,

(1) acknowledge that the return or return information is 

confidential and that a disclosure of part or all of the return or 

return information contrary to the provisions of this section is 

prohibited b y  law; and

(2) execute an agreement with the department to keep the 

return or return information confidential, to abide by regulations 

adopted by the department under AS 43.05.238, and to return the docu­

ments to the department.

Sec. 43.05.238. REGULATIONS. To ensure confidentiality, the 

commissioner shall adopt regulations governing the transmittal, re­

ceipt, safekeeping, removal from storage or filing location, account­

ing for possession, and return to the department of tax returns and 

return information transferred under AS 43.05.231 - 43.05.235.

Sec. 43.05.239. DEFINITIONS. In AS 43.05.231 - 43.05.239 
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(1) ''critical tax" means

(A) a tax imposed under AS 43.55 or AS 43.57;

(B) the tax imposed under former AS 43.21, unless theI
taxpayer is a corporation established under 43 U.S.C. 1606; and

(C) the tax imposed under AS 43.20 if AS 43.20.072 

applies when determining the amount of the tax and the taxpayer 

is not a corporation established under 43 U.S.C. 1606;

(2) "return" has the meaning given in 26 U.S.C. 6103(b)(1), 

except that "secretary" is read a s •"department" and "this title" means 

AS 43;

(3) "return information" has the meaning given in 26 U.S.C. 

6103(b)(2)(A), except that "secretary" is read as "department" and 

"this title" means AS 43; "return information" does not include trans­

actional documents prepared during a tax period that ended within two 

years of the date of the transfer of the "return information" under 

AS 43.05.231 - 43.05.235;

(4) "transactional document" means a document that relates 

to the sale, exchange, or other transfer by a taxpayer of real proper­

ty or tangible or intangible personal property and that

(A) constitutes all or part of a contract or agreement 

concerning the sale, exchange, or other transfer, including 

contract amendments, billings, and invoices; or

(B) summarizes one or more of the terms of the sale, 

exchange, or other transfer.

* Sec. 8. AS 43.05.240(a) is amended to read:

(a) Except as to a matter for which procedures are provided in 

AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the 

department in fixing the amount of a tax^. [OR] in imposing a penalty^. 

or in denying a request for refund of tax may apply to the department

-15- CSSB 4 0 1 (Fin)
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within 60 days from the date of mailing the notice required to be 

given to the person by the department, giving notice of the grievance

[,] and requesting an informal conference. At the conference the

person aggrieved may present arguments and evidence relevant to the 

grievance [AMOUNT OF TAX OR PENALTY DUE THE STATE]. If the department 

determines that a correction is warranted, the department shall make 

the correction.

* Sec. 9. AS 43.05.240(b) is amended to read:

(b) Except as to a matter for which procedures are provided in 

AS 43.05.246 - 43.05.248. a [A] person aggrieved by the action of the 

department in fixing the amount of a tax^. [OR] in imposing a penalty*. 

or in denying a request for refund of tax may apply to the department 

and request a formal hearing

(1) in place of the informal conference provided for in (a)

of this section, within 60 days from the date of mailing the notice

required to be given to the person by the department; or

(2) within 30 days after decision resulting from an in­

formal conference.

* Sec. 10. AS 43.05.240(c) is amended to read:

(c) At the formal hearing the department may subpoena witnesses

and may administer oaths and make inquiries necessary to consider and 

decide the grievance [DETERMINE THE AMOUNT OF THE TAX OR PENALTY DUE 

THE STATE]. The person aggrieved may present arguments and evidence 

relevant to the amount of the tax or penalty due the state. If the 

department determines that a correction is warranted, the department 

shall make the correction.

* Sec. 11. AS 43.05.245 is amended to read:

Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES.*. AND 

INTEREST. If a taxpayer fails to file a return or report required by 
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this title in the time required by law or regulation, or makes an 

erroneous or fraudulent return, the department shall proceed to assess 

the license fees, tax, penalties, or interest and make a return from 

information which it obtains. A  return made and subscribed by the 

department in accordance with this section is presumed sufficient for 

all legal purposes. However, nothing prevents a taxpayer from pre­

senting evidence or other information on an appeal under AS 43.05.240 

or under procedures provided bv AS 43.05.246 - 43.05.248 in order to 

rebut the presumed sufficiency of a return made and subscribed by the 

department, nor does the presumption of sufficiency alter the parties' 

respective burdens of proof once the taxpayer has presented evidence 

or other material information to rebut that presumption. The assess­

ment of license fees, tax, penalties, or interest under this section 

occurs when the department issues a notice and demand for payment of 

the license fees, tax, penalties, or interest, when a notice and 

demand for payment becomes final under AS 43.05.246(g). or when the 

department issues a final notice and demand for payment under AS 43.- 

0 5 . 2 4 7 ( f ) . The notice and demand for payment is issued when the 

notice and demand is delivered to the taxpayer in person or placed in 

the United States mail, addressed to the last known address of the 

taxpayer. Penalties and interest assessed under this title shall be 

collected in the same manner as provided in this title for the collec­

tion of tax or license fees.

* Sec. 12. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.246. CLOSING CONFERENCE AND PRELIMINARY ASSESSMENT,

(a) The procedures under this section apply to taxes under AS 43.20, 

AS 43.55, AS 43.57, and former AS 43.21.

(b) Before issuing a notice and demand for payment for a tax 

described in (a) of this section, the department shall give the

-17- CSSB 4 0 1 (Fin)
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taxpayer a written draft of its preliminary conclusions. The draft of 

the preliminary conclusions must contain the following:

(1) a draft of any notice and demand for payment that the 

department preliminarily concludes may be in order?

(2) a draft narrative fully explaining how and why the 

preliminary assessment of tax or penalty has been determined; and

(3) schedules or worksheets in written or computer-readable 

format setting out the calculations for the preliminary assessment.

(c) The department shall schedule a closing conference with the 

taxpayer, to be held not less than 60 nor more than 90 days after the 

department delivers its preliminary audit conclusions under (b) of 

this section to the taxpayer in person or places those materials in 

the United States mail, addressed to the last known address of the 

taxpayer. The parties may extend the date for the closing conference 

by agreement.

(d) The purpose of the closing conference is to conclude the 

audit process and allow the parties to review and discuss the prelimi­

nary results and conclusions of that process informally so that any 

mistaken assumptions, misunderstandings, and other errors or mistakes 

can be identified and eliminated as much as possible and so that 

incomplete information and unsubstantiated items can be supplemented 

and substantiated. Although the interests of the parties are diver­

gent, the closing conference is not an adversarial proceeding. The 

taxpayer may submit written and oral evidence, materials, and state­

ments, but may not be required to do so. The department's employee in 

immediate charge of the audit, investigation, or inspection may also 

submit written and oral evidence, materials, and statements at the

closing conference. By agreement, written materials may be.submitted

at other times before or after the closing conference.

CSSB 4 0 1 (Fin) -18-
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(e) The taxpayer nay send one or more representatives to the 

closing conference. The auditor or other person in immediate charge 

of the audit, investigation, or inspection upon which the preliminary 

assessment has been made shall attend the closing conference, and the 

director of the division proposing the assessment or the director's 

immediate subordinate designated for this purpose other than the 

person in immediate charge of the audit, investigation, or inspection 

shall preside at the closing conference. The department may have 

additional representatives at the closing conference. The person in 

immediate charge of the audit, investigation, or inspection may be 

excused from attending the closing conference with the consent of the 

taxpayer or because of serious illness or injury, incapacitation, 

death, or termination of employment with the department.

(f) Not more than 60 days after the conclusion of the closing 

conference, the presiding officer shall issue a written decision. If 

the presiding officer determines thav. additional tax is owed or that a 

penalty should be assessed, or both, the closing conference decision 

shall include a proposed notice and demand for payment for the addi­

tional tax and interest and any penalty. The proposed notice and 

demand for payment shall include a written narrative fully explaining 

how and why the assessment of tax or penalty has been determined, 

together with schedules or worksheets in written or computer-readable 

format setting out the calculations for the proposed assessment. If 

the presiding officer determines that no assessment is in order, the 

taxpayer shall be given written notice to that effect within this 

60-day period. By agreement, the parties may extend the date for 

issuing a notice of assessment and demand for payment or a notice of 

no assessment.

(g) Unless the taxpayer requests a policy review hearing under

-19- CSSB 4 0 1 (Fin)
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AS 43.05.247, a proposed notice and demand for payment issued under

(f) of this section is final 30 days after its issuance and may not 

thereafter be made the subject of judicial review.

Sec. 43.05.247. POLICY REVIEW HEARING. (a) A  person aggrieved 

by the action of the department in issuing a closing conference dec*.- 

sion under AS 43.05.246(f) or in denying a request for refund of tax 

under AS 43.20, AS 43.55, AS 43.57, or former AS 43.21 may request a 

policy review hearing within 30 days after the date of mailing of the 

notice required to be given under AS 43.05.246(f) or the denial of the 

request for refund. For purposes of this section, a failure by the 

department to grant or deny a request for refund within 60 days from 

the time the request is made shall be considered a denial of that 

request, unless the parties have extended the period by agreement.

(b) The department shall schedule the policy review hearing to 

be held within 30 days after the aggrieved p e r s o n’s request for it. 

The parties may extend the date for the policy review hearing by 

agreement.

(c) The purpose of the policy review hearing is to allow the 

commissioner to determine whether the action causing the grievance 

under (a) of this section reflects and incorporates the correct pol­

icies of the department, and if so, whether those policies are being 

applied correctly to the aggrieved person's circumstances.

(d) The commissioner or an authorized representative of the 

commissioner other than an employee in the division taking the action 

causing the grievance shall preside at the policy review hearing. The 

aggrieved person, acting in person or through one or more authorized 

representatives, shall have the opportunity to explain the nature of 

the grievance and the relief sought. If the person is aggrieved by a 

proposed assessment based on facts that the person believes are

CSSB 4 0 1 (Fin) -20-
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incorrect or incomplete, the person shall present written and oral 

evidence and materials to correct or complete the facts. After the 

presentation of the aggrieved person's case, the director of the 

division taking the action causing the grievance or another authorized 

representative of the division shall have the opportunity to explain 

that action and the policies and reasons for it. The division shall 

have the opportunity co present written and oral evidence and mate­

rials to prove facts that it has asserted and that the aggrieved 

person has challenged as incorrect and to rebut or disprove any sup­

plemental facts that the aggrieved person has sought to establish. 

The formal rules of evidence do not apply to either party's presen­

tations on factual issues, but the presiding officer may require 

witnesses for both parties to give their testimony under oath and 

shall allow each party's witnesses to be examined by the other party. 

The proceedings of the policy review hearing shall be recorded and 

made part of the administrative record, together with any materials 

that may be submitted for the policy review in advance of, or after, 

the hearing.

(e) Not more than 90 days after the conclusion of the policy
hsa-r'î

review [conference^ the commissioner shall issue a policy review deci­

sion. The policy review decision must

(1) state what relief, if any, is being granted to the 

aggrieved person, and state which portions, if any, of the depart­

ment's action giving rise to the grievance are being upheld;

(2) state which additional facts, if any, that the ag­

grieved person sought to show at the hearing are being recognized and 

which additional facts are being disregarded;

(3) for each disputed fact when there is a dispute as to 

one or more facts, state what is being taken as being the actual fact;
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and

(4) state, as specifically as possible, which statutory and 

regulatory provisions are being relied on in granting or denying 

relief to the aggrieved person, how those provisions are being inter­

preted and applied, and the specific policy considerations for the 

particular interpretation and application of these provisions; broad, 

unspecific policies, such as maximizing the state's tax revenue, are 

not sufficient for justifying a particular interpretation or applica­

tion of a statute or regulation.

(f) If the policy review decision concludes that a notice and

demand for payment should be made for additional tax and interest, or 

penalties, if any, a final notice and demand assessing the tax and 

interest, or penalties, if any, shall be issued at the same time as,

and as part of, the policy review decision. The final notice and 

demand shall include a narrative fully explaining how and why the 

final assessment of tax and any penalty has been determined, together 

• with schedules or worksheets in written or computer-readable format 

setting out the calculations for the final assessment. For purposes 

of AS 43.05.260, a final notice and demand for payment is not con­

sidered made until the narrative and the schedules or worksheets 

setting out the calculations for the final assessment have been served 

on the aggrieved person.

Sec. 43.05.248. APPEAL. Within 36 dayt’ after the issuance of

the commissioner's poxicy review decision under AS 43.05.247, a person 

aggrieved by the decision may file an action in the superior court in
t

the judicial district where the person resides or conducts business, 

for a trial de novo of those portions of the policy review decision 

giving rise to the grievance. Neither party may raise as a claim, 

counterclaim, or defense any portion or portions of the policy review 
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decision that are not contested and do not give rise to the grievance. 

The aggrieved person shall be given access to the files of the depart­

ment in the matter for preparing the appeal. If the court determines 

that the assessment or the tax payment was correct, it shall confirm 

the tax. If the assessment or tax payment was incorrect, the court 

shall determine the amount of the tax and order the payment of the 

deficiency or the refund of the excess, as the case • may be. The 

department shall immediately pay any refund due and attach a certified 

copy of the judgment to the payment.

* Sec> 13. AS 43.05.260(a) is amended to read:

(a) Except as provided in (c) and (d ) of this section and 

AS 43.20.200(b), the amount of a tax imposed by this title must be 

assessed within three years after the return was filed, whether or not 

a return was filed on or after the date prescribed by law. If the tax 

is not assessed before the expiration of the three-year period, a 

proceeding [NO PROCEEDINGS] may not be instituted in court for the 

collection of the tax.

* Sec. 14. AS 43.05.260(c) is amended to read:

(c) The following exceptions apply to the limitation periods 

[PERIOD] in (a) and (d) of this section:

(1) in the case of a false or fraudulent return with the 

intent to evade tax, the tax may be assessed, or a proceeding in court 

for collection of the tax may be begun without assessment, at any 

time;

(2) in the case of a failure to file a return, the tax may 

be assessed, or a proceeding in court for the collection of the tax 

may be begun without assessment, at any time?

(3) if, before the expiration of the time prescribed in 

this section for the assessment of a tax imposed by this title, both

-23- CSSB 401(Fin)
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the department and the taxpayer have consented in writing to the 

assessment after the expiration of the time, the tax may be assessed 

at any time before the expiration of the period agreed upon; however, 

the period agreed upon may be extended by a subsequent agreement in 

writing made before the expiration of the period previously agreed 

upon.

* Sec. 15. AS 43.05.260 is amended by adding a new subsection to read:

(d) For a tax to which the procedures under AS 43.05.246 -

43.05.248 are applicable, the limitation period is four years.

* Sec. 16. COURT RULE CHANGE. AS 43.05.248, added by sec. 12 of this 

Act, amends Rule 609 of the Alaska Rules of Appellate Procedure by making 

trial de novo mandatory rather than discretionary in appeals relating to 

taxes to which AS 43.05.248 is applicable and restricting the claims, 

counterclaims, and defenses that may be raised.

* Sec. 17. TRANSITIONAL PROVISIONS. (a) AS 43.05.231 - 43.05.239, as

added by sec. 7 of this Act, apply to all tax returns and return informa­

tion for critical taxes, as defined in AS 43.05.239, in the possession of 

the Department of Revenue on or after the effective date of this Act.

(b) The Department of Revenue shall adopt the regulations required by 

AS 43.05.238, enacted by sec. 7 of this Act, before the department trans­

fers a tax return or return information to a legislative committee under 

AS 43.05.231 - 43.05.239. Initial regulations adopted as directed under

this subsection to implement or interpret AS 43.05.231 - 43.05.239 may not 

be adopted as emergency regulations.

(c) The provisions of AS 43.05.248, added by sec. 12 of this Act, 

apply to any grievance with respect to a tax under AS 43.20, AS 43.55, 

AS 43.57, or former AS 43.21 that, on the effective date of this Act, has 

not been appealed to superior court under AS 43.05.240(d).

* Sec. 18. This Act takes effect immediately under AS 01.10.070(c).
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Senate District I
Chugink, Eagle River, East Anchorage, Fort Richardson

M a r c h  14, 1 9 8 8  

M E M O R A N D U M

Senate Finance Committee 
Co-Chairman

TO:

F R O M :

S U B J E C T :

C o m m i s s i o n e r  H u g h  M a l o n e  
D e p a r t m e n t  o f  R e v e n u e

c k  H a l f c r d ,  C o - C h a i r m a n  
n e e  C o m m i t t e e

S e n a t e  B i l l  4 0 1

E n c l o s e d  is a p r o p o s e d  F i n a n c e  C o m m i t t e e  S u b s t i t u t e  f o r  
S e n a t e  B i l l  401. T h i s  n e w  v e r s i o n  o f  S B  4 0 1  h a s  b e e n  
d r a f t e d  in o r d e r  t o  a d d r e s s  t h e  c o n c e r n s  w h i c h  y o u  h a v e  
r a i s e d  r e g a r d i n g  t h i s  l e g i s l a t i o n  a n d  i t s  p o t e n t i a l  f i s c a l  
i m p a c t s  u p o n  t h e  D e p a r t m e n t .

I w i l l  b e  s c h e d u l i n g  t h e  b i l l  f o r  f u r t h e r  c o m m i t t e e  w o r k  
n e x t  w e e k .  P r i o r  t o  t h e  m e e t i n g ,  w o u l d  y o u  p l e a s e  p r o v i d e  
m e  w i t h  y o u r  w r i t t e n  c o m m e n t s  f o l l o w i n g  y o u r  r e v i e w  o f  t h e  
n e w  d r a f t .  S h o u l d  y o u  h a v e  o t h e r  s u g g e s t e d  c h a n g e s ,  p l e a s e  
p r o v i d e  t h e s e  a s  w e l l .

T h e  s p e c i f i c  c h a n g e s  m a d e  a r e  a s  f o l l o w s :

1. S e c t i o n  1 o f  S B  401, w h i c h  r e l a t e d  t o  a p p e a l s  
o f  t h e  a p p r o p r i a t e n e s s  o f  D e p a r t m e n t a l  i n f o r m a­
t i o n  r e q u e s t s ,  h a s  b e e n  r e m o v e d ;

2. T h e  s t a t u t e  o f  l i m i t a t i o n s  h a s  b e e n  r a i s e d  
f r o m  3 t o  4 y e a r s .

3. I n  o r d e r  t o  a d d r e s s  y o u r  c o n c e r n  t h a t  t a x ­

p a y e r s  m i g h t  w i t h h o l d  i n f o r m a t i o n  f r o m  t h e  

D e p a r t m e n t  u n t i l  t h e  c a s e  r e a c h e d  t h e  S u p e r i o r  

C o u r t  l e v e l ,  t h e  n e w  v e r s i o n  s t a t e s  t h a t  t h e  
t a x p a y e r  s h a l l  s u b m i t  t h e i r  e v i d e n c e  a n d  s u p ­
p o r t i n g  m a t e r i a l s  a t  t h e  p o l i c y  r e v i e w  h e a r i n g .

I f  y o u  h a v e  a n y  q u e s t i o n s  o r  i f  I c a n  p r o v i d e  f u r t h e r  
i n f o r m a t i o n ,  p l e a s e  l e t  m e  k n o w .

cc: S e n a t e  F i n a n c e  C o m m i t t e e  m e m b e r s

Post Office H(I\ V, Juneau, Alaska 998 11 (907) 465-4958 • I'osl Office llii\ 190 < Inigluk, Alaska 99567 (907) 694-4958
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5-1449P *
Chenoweth
3/14/88

O r i g i n a l  s p o n s o r :  F a i k s

IN THE SENATE BY THE FINANCE COMMITTEE 
CS FOR SENATE BILL NO. 401 (F inance)

IN THE LEGISLATURE OF’ THE STATE OF ALASKAi
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL .
F o r  an  Ac t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  a u d i t s ,  i n v e s t i g a t i o n s ,  and

i n s p e c t i o n s  f o r  c e r t a i n  t a x e s ;  amend ing  p r o v i s i o n s  
r e l a t i n g  t o  a d m i n i s t r a t i v e  and  j u d i c i a l  r e v i e w  o f  d e ­
c i s i o n s  r e l a t i n g  t o  t a x e s ,  p e n a l t i e s ,  t a x  r e f u n d s ,  
and a s s e s s m e n t s  i n  t h e  a d m i n i s t r a t i o n  o f  c e r t a i n  
t a x e s ;  amending R u le  609 o f  t h e  A l a s k a  R u l e s  o f  
A p p e l l a t e  P r o c e d u r e ;  and  p r o v i d i n g  f o r  an e f f e c t i v e  
d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i o n  1. AS 43.05.240(a) i s  amended t o  r e a d :

(a) E x c ep t  a s  t o  a m a t t e r  f o r  w h i c h  p r o c e d u r e s  a r e  p r o v i d e d  i n
AS 43.05.246 - 43.05.248, a  [A] p e r s o n  a g g r i e v e d  by t h e  a c t i o n  o f  t h e  
d e p a r tm e n t  i n  f i x i n g  t h e  amount o f  a t a x x  [OR] i n  im po s in g  a p e n a l t y x  
o r  i n  d e n y in g  a r e q u e s t  f o r  r e f u n d  o f  t a x  may a p p l y  t o  t h e  d e p a r tm e n t  
w i t h i n  60 days  f rom  t h e  d a t e  o f  m a i l i n g  t h e  n o t i c e  r e q u i r e d  t o  be 
g i v e n  t o  t h e  p e r s o n  by  t h e  d e p a r tm e n t ,  g i v i n g  n o t i c e  o f  t h e  g r i e v a n c e  
[ , ]  and  r e q u e s t i n g  an  i n f o rm a l  c o n f e r e n c e .  At t h e  c o n f e r e n c e  t h e  
p e r s o n  a g g r i e v e d  may p r e s e n t  a rg um en t s  and e v i d e n c e  r e l e v a n t  t o  th e  
g r i e v a n c e  [AMOUNT OF TAX OR PENALTY DUE THE STATE]. I f  t h e  d e p a r tm en t  
d e t e rm i n e s  t h a t  a c o r r e c t i o n  i s  w a r r a n t e d ,  t h e  d e p a r tm e n t  s h a l l  make 
t h e  c o r r e c t i o n .

* Sec .  2. AS 43.05.240(b) i s  amended t o  r e a d :
(b) E x c ep t  a s  t o  a m a t t e r  f o r  wh ich  p r o c e d u r e s  a r e  p r o v i d e d  i n  

AS 43.05.246 - 43.05.248, a [A] p e r s o n  a g g r i e v e d  by t h e  a c t i o n  o f  th e
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d e p a r tm e n t  i n  f i x i n g  t h e  amount o f  a tax^_ [OR] i n  im p o s in g  a p e n a l t y ,  
o r  i n  d e n y in g  a r e q u e s t  f o r  r e f u n d  o f  t a x  may a p p l y  t o  t h e  d e p a r tm e n t  
an d  r e q u e s t  a f o rm a l  h e a r i n g  < ’

(1) i n  p l a c e  o f  t h e  i n f o r m a l  c o n f e r e n c e  p r o v i d e d  f o r  i n  (a)
o f  t h i s  s e c t i o n ,  w i t h i n  60 days  f rom  t h e  d a t e  o f  m a i l i n g  t h e  n o t i c e
r e q u i r e d  t o  b e  g i v e n . t o  t h e  p e r s o n  by  t h e  d e p a r tm e n t ;  o r

(2) w i t h i n  30 d ay s  a f t e r  d e c i s i o n  r e s u l t i n g  f rom  an  i n ­
f o rm a l  c o n f e r e n c e .

* S e c .  3. AS 43.05.240(c) i s  amended t o  r e a d :
(c) At t h e  f o rm a l  h e a r i n g  t h e  d e p a r tm e n t  may subpo en a  w i t n e s s e s  

and  may a d m i n i s t e r  o a t h s  and  make i n q u i r i e s  n e c e s s a r y  t o  c o n s i d e r  and 
d e c i d e  t h e  g r i e v a n c e  [DETERMINE THE AMOUNT OF THE TAX OR PENALTY DUE 
THE STATE]. The p e r s o n  a g g r i e v e d  may p r e s e n t  a rg um en t s  and  e v i d e n c e  
r e l e v a n t  t o  t h e  amount o f  t h e  t a x  o r  p e n a l t y  due t h e  s t a t e .  I f  t h e  
d e p a r tm e n t  d e t e rm i n e s  t h a t  a  c o r r e c t i o n  i s  w a r r a n t e d ,  t h e  d e p a r tm e n t  
s h a l l  make t h e  c o r r e c t i o n .

* S ec .  4.. AS 43.05*245 i s  amended t o  r e a d :
S ec .  43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES^ AND 

INTEREST, i f  a- t a x p a y e r  f a i l s  t o  f i l e  a r e t u r n  o r  r e p o r t  r e q u i r e d  by 
t h i s  t i t l e  i n  t h e  t im e  r e q u i r e d  by l aw  o r  r e g u l a t i o n ,  o r  makes an 
e r r o n e o u s  o r  f r a u d u l e n t  r e t u r n ,  t h e  d e p a r tm e n t  s h a l l  p r o c e e d  t o  a s s e s s  
t h e  l i c e n s e  f e e s ,  t a x ,  p e n a l t i e s ,  o r  i n t e r e s t  and  make a r e t u r n  from 
i n f o r m a t i o n  wh ich  i t  o b t a i n s .  A r e t u r n  made and s u b s c r i b e d  by  t h e  
d e p a r tm e n t  i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n  i s  p re sumed  s u f f i c i e n t  f o r  
a l l  l e g a l  p u r p o s e s .  However, n o t h i n g  p r e v e n t s  a t a x p a y e r  f rom  p r e ­
s e n t i n g  e v i d e n c e  o r  o t h e r  i n f o r m a t i o n  on an a p p e a l  u n d e r  AS 43.05.240 
o r  u n d e r  p r o c e d u r e s  p r o v i d e d  by AS 43.05.246 - 43.05.248 i n  o r d e r  t o  
r e b u t  t h e  p re sumed  s u f f i c i e n c y  o f  a r e t u r n  made and s u b s c r i b e d  by t h e  
d e p a r tm e n t ,  n o r  does  th e  p r e s u m p t i o n  o f  s u f f i c i e n c y  a l t e r  t h e  p a r t i e s '
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r e s p e c t i v e  b u r d e n s  o f  p r o o f  once  t h e  t a x p a y e r  h a s  p r e s e n t e d  e v i d e n c e
o r  e t h e r  m a t e r i a l  i n f o r m a t i o n  t o  r e b u t  t h a t  p r e s u m p t i o n .  The a s s e s s -

*

m en t  o f  l i c e n s e  f e e s ,  t a x ,  p e n a l t i e s ,  o r  i n t e r e s t  u n d e r  t h i s  s e c t i o n  
o c c u r s  when t h e  d e p a r tm e n t  i s s u e s  a n o t i c e  and demand f o r  paymen t  o f  
t h e  l i c e n s e  f e e s ,  t a x ,  p e n a l t i e s ,  o r  i n t e r e s t , when a n o t i c e  and 
demand f o r  paymen t  becomes f i n a l  u n d e r  AS 43.05.246(g), o r  when th e  
d e p a r tm e n t  i s s u e s  a f i n a l  n o t i c e  and  demand f o r  paymen t  u n d e r  AS 43.- 
05 .247( f) . The n o t i c e  and  demand f o r  paymen t  i s  i s s u e d  when th e  
n o t i c e  an d  demand i s  d e l i v e r e d  t o  t h e  t a x p a y e r  i n  p e r s o n  o r  p l a c e d  i n  
t h e  U n i t e d  S t a t e s  m a i l ,  p o s t a g e - p a i d  and  a d d r e s s e d  t o  t h e  l a s t  known 
a d d r e s s  o f  t h e  t a x p a y e r .  P e n a l t i e s  and  i n t e r e s t  a s s e s s e d  u n d e r  t h i s  
t i t l e  s h a l l  b e  c o l l e c t e d  i n  t h e  same m anne r  as  p r o v i d e d  i n  t h i s  t i t l e  
f o r  t h e  c o l l e c t i o n  o f  t a x  o r  l i c e n s e  f e e s .

* S e c .  5. AS 43.05 i s  amended b y  a d d i n g  new s e c t i o n s  t o  r e a d :
S e c .  43.05.246. CLOSING CONFERENCE AND PRELIMINARY ASSESSMENT,

(a) The p r o c e d u r e s  u n d e r  t h i s  s e c t i o n  a p p l y  t o  t a x e s  u n d e r  AS 43.20, 
AS 43.55, AS 43.57, and f o rm e r  AS 43.21.

(b) B e f o r e  i s s u i n g  a n o t i c e  and  demand f o r  paymen t  f o r  a t a x  
d e s c r i b e d  i n  (a) o f  t h i s  s e c t i o n ,  t h e  d e p a r tm e n t  s h a l l  g i v e  t h e  t a x ­
p a y e r  a w r i t t e n  d r a f t  o f  i t s  p r e l i m i n a r y  c o n c l u s i o n s .  The d r a f t  o f  
t h e  p r e l i m i n a r y  c o n c l u s i o n s  mus t  c o n t a i n  t h e  f o l l o w i n g :

(1) a d r a f t  o f  any n o t i c e  and  demand f o r  paymen t  t h a t  t h e  
d e p a r tm e n t  p r e l i m i n a r i l y  c o n c l u d e s  may be  i n  o r d e r ;

(2) a d r a f t  n a r r a t i v e  f u l l y  e x p l a i n i n g  how and why th e  
p r e l i m i n a r y  a s s e s sm e n t  o f  t a x  o r  p e n a l t y  h a s  been  d e t e rm i n e d ;  and

(3) s c h e d u l e s  o r  w o r k s h e e t s  i n  w r i t t e n  o r  c o m p u t e r- r e a d a b l e  
f o rm a t  s e t t i n g  o u t  t h e  c a l c u l a t i o n s  f o r  t h e  p r e l im i n a r y  a s s e s s m e n t .

(c) The department shall schedule a closing conference w i t h  the 

taxpayer, to be h e l d  not less than 60 nor more than 90 days after the
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d e p a r tm e n t  d e l i v e r s  i t s  p r e l i m i n a r y  a u d i t  c o n c l u s i o n s  u n d e r  (b) o f  
t h i s  s e c t i o n  t o  t h e  t a x p a y e r  i n  p e r s o n  o r  p l a c e s  t h o s e  m a t e r i a l s  i n  

, t h e  U n i t e d  S t a t e s  m a i l ,  p o s t a g e - p d i d  and  a d d r e s s e d  t o  t h e  l a s t  known 
a d d r e s s  o f  t h e  t a x p a y e r .  The p a r t i e s  may e x t e n d  t h e  d a t e  f o r  t h e  
c l o s i n g  c o n f e r e n c e  by  a g r e em en t .

(d) The p u r p o s e  o f  t h e  c l o s i n g  c o n f e r e n c e  i s  t o  c o n c l u d e  t h e  
~ a u d i t  p r o c e s s  and a l l o w  t h e  p a r t i e s  t o  r e v i e w  and d i s c u s s  t h e  p r e l i m i ­

n a r y  r e s u l t s  and  c o n c l u s i o n s  o f  t h a t  p r o c e s s  i n f o r m a l l y  so  t h a t  any 
m i s t a k e n  a s s u m p t i o n s ,  m i s u n d e r s t a n d i n g s ,  and  o t h e r  e r r o r s  o r  m i s t a k e s  
c a n  be  i d e n t i f i e d  and  e l im i n a t e d  a s  much as p o s s i b l e  and  so  t h a t  
i n c o m p l e t e  i n f o r m a t i o n  and u n s u b s t a n t i a t e d  i t em s  c a n  be  s u p p l em e n t e d  
and  s u b s t a n t i a t e d .  A l th o u g h  t h e  i n t e r e s t s  o f  t h e  p a r t i e s  a r e  d i v e r ­
g e n t ,  t h e  c l o s i n g  c o n f e r e n c e  i s  n o t  an  a d v e r s a r i a l  p r o c e e d i n g .  The 
t a x p a y e r  may s u bm i t  w r i t t e n  and  o r a l  e v i d e n c e ,  m a t e r i a l s ,  and  s t a t e ­
m en t s ,  b u t  may n o t  b e  r e q u i r e d  t o  do s o .  The d e p a r tm e n t ' s  emp loyee  i n  
im m ed ia t e  c h a r g e  o f  t h e  a u d i t ,  i n v e s t i g a t i o n ,  o r  i n s p e c t i o n  may a l s o  
s u bm i t  w r i t t e n  and o r a l  e v i d e n c e ,  m a t e r i a l s ,  and  s t a t e m e n t s  a t  th e  
c l o s i n g  c o n f e r e n c e .  By a g r e em en t ,  w r i t t e n  m a t e r i a l s  may b e  s u b m i t t e d  
a t  o t h e r  t im e s  b e f o r e  o r  a f t e r  t h e  c l o s i n g  c o n f e r e n c e .

(e) The t a x p a y e r  may s e n d  one o r  more r e p r e s e n t a t i v e s  t o  t h e  
c l o s i n g  c o n f e r e n c e .  The a u d i t o r  o r  o t h e r  p e r s o n  i n  im m ed ia t e  c h a rg e  
o f  t h e  a u d i t ,  i n v e s t i g a t i o n ,  o r  i n s p e c t i o n  upon wh ich  t h e  p r e l im i n a r y  
a s s e s s m e n t  h a s  b e en  made s h a l l  a t t e n d  t h e  c l o s i n g  c o n f e r e n c e ,  and  t h e  
d i r e c t o r  o f  t h e  d i v i s i o n  p r o p o s i n g  t h e  a s s e s sm e n t  o r  t h e  d i r e c t o r ' s  
im m ed ia t e  s u b o r d i n a t e  d e s i g n a t e d  f o r  t h i s  p u rp o s e  o t h e r  t h a n  th e  
p e r s o n  i n  immed ia te  c h a r g e  o f  t h e  a u d i t ,  i n v e s t i g a t i o n ,  o r  i n s p e c t i o n  
s h a l l  p r e s i d e  a t  t h e  c l o s i n g  c o n f e r e n c e .  The d e p a r tm e n t  may have 
a d d i t i o n a l  r e p r e s e n t a t i v e s  a t  t h e  c l o s i n g  c o n f e r e n c e .  The p e r s o n  i n  
imm ed ia te  c h a r g e  o f  t h e  a u d i t ,  i n v e s t i g a t i o n ,  o r  i n s p e c t i o n  may be
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e x c u s e d  f rom  a t t e n d i n g  t h e  c l o s i n g  c o n f e r e n c e  w i t h  t h e  c o n s e n t  o f  t h e  
t a x p a y e r  o r  b e c a u s e  o f  s e r i o u s  i l l n e s s  o r  i n j u r y ,  i n c a p a c i t a t i o n ,

t
d e a t h ,  o r  t e r m i n a t i o n  o f  employment w i t h  t h e  d e p a r tm e n t .

(f) Not more t h a n  60 days a f t e r  t h e  c o n c l u s i o n  o f  t h e  c l o s i n g
c o n f e r e n c e ,  t h e  p r e s i d i n g  o f f i c e r  s h a l l  i s s u e  a  w r i t t e n  d e c i s i o n .  I f%

t h e  p r e s i d i n g  o f f i c e r  d e t e rm i n e s  t h a t  a d d i t i o n a l  t a x  i s  owed o r  t h a t  a 
p e n a l t y  s h o u l d  b e  a s s e s s e d ,  o r  b o t h ,  t h e  c l o s i n g  c o n f e r e n c e  d e c i s i o n  
s h a l l  i n c l u d e  a  p r o p o s e d  n o t i c e  and demand f o r  payment f o r  t h e  a d d i ­
t i o n a l  t a x  and  i n t e r e s t  and  any  p e n a l t y .  The p r o p o s e d  n o t i c e  and 
demand f o r  paymen t  s h a l l  i n c l u d e  a w r i t t e n  n a r r a t i v e  f u l l y  e x p l a i n i n g  
how and  why t h e  a s s e s sm e n t  o f  t a x  o r  p e n a l t y  h a s  b e en  d e t e rm in e d ,  
t o g e t h e r  w i t h  s c h e d u l e s  o r  w o r k s h e e t s  i n  w r i t t e n  o r  c om pu t e r- r e a d a b l e  
f o rm a t  s e t t i n g  o u t  t h e  c a l c u l a t i o n s  f o r  t h e  p r o p o s e d  a s s e s sm e n t .  I f  
t h e  p r e s i d i n g  o f f i c e r  d e t e rm i n e s  t h a t  no a s s e s sm e n t  i s  i n  o r d e r ,  t h e  
t a x p a y e r  s h a l l  b e  g i v e n  w r i t t e n  n o t i c e  t o  t h a t  e f f e c t  w i t h i n  t h i s  
60-day p e r i o d .  By a g r e em en t ,  t h e  p a r t i e s  may e x t e n d  t h e  d a t e  f o r  
i s s u i n g  a  n o t i c e  o f  a s s e s sm e n t  and  demand f o r  payment o r  a n o t i c e  o f  
no a s s e s s m e n t .

(g) U n l e s s  t h e  t a x p a y e r  r e q u e s t s  a p o l i c y  r e v i ew  h e a r i n g  u n d e r  
AS 43.05.247, a p r o p o s e d  n o t i c e  and  demand f o r  payment i s s u e d  u n d e r
(f) o f  t h i s  s e c t i o n  i s  f i n a l  30 days  a f t e r  i t s  i s s u a n c e  and may n o t  
t h e r e a f t e r  b e  made t h e  s u b j e c t  o f  j u d i c i a l  r e v i ew .

Sec .  43.05.247. POLICY REVIEW HEARING.. (a) A p e r s o n  a g g r i e v e d  
by t h e  a c t i o n  o f  t h e  d e p a r tm e n t  i n  i s s u i n g  a c l o s i n g  c o n f e r e n c e  d e c i ­
s i o n  u n d e r  AS 43.05.246(f) o r  i n  d e n y in g  a r e q u e s t  f o r  r e f u n d  o f  t a x  
u n d e r  AS 43.20, AS 43.55, AS 43.57, o r  f o rm e r  AS 43.21 may r e q u e s t ' s  
p o l i c y  r e v i e w  h e a r i n g  w i t h i n  30 day s  a f t e r  t h e  d a t e  o f  m a i l i n g  o f  t h e  
n o t i c e  r e q u i r e d  t o  be g i v e n  u n d e r  AS 43.05.246(f) o r  t h e  d e n i a l  o f  t h e  
r e q u e s t  f o r  r e f u n d .  Fo r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a f a i l u r e  by t h e
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department to grant or deny a request for refund within 60 days from

the time the request is made shall be considered a denial of thatt

request, unless the parties have extended the period by agreement.

(b) The department shall schedule the policy review hearing to

be held within 30 days after the aggrieved person's request for it. 

The parties may extend the date for the policy review hearing by 

agreement.

(c) The purpose of the policy review hearing is to .allow the

commissioner to determine whether the action causing the grievance 

under (a) of this section reflects and incorporates the correct pol­

icies of the department, and if so, whether those policies are being 

applied correctly to the aggrieved person's circumstances.

(d) The commissioner or an authorized representative of the

commissioner other than an employee in the division taking the action 

causing the grievance shall preside at the policy review hearing. The 

aggrieved person, acting in person or through one or more authorized 

representatives, shall have the opportunity to explain the nature of 

the grievance and the relief sought. If the person is aggrieved by a 

proposed assessment based on facts that the person believes are incor­

rect or incomplete, the person shall present written and oral evidence 

and materials to correct or complete the facts. After the presenta­

tion of the aggrieved person's case, the director of the division 

taking the action causing the grievance or another authorized rep­

resentative of the division shall have the opportunity to explain that 

action and the policies and reasons for it. The division shall have 

the opportunity to present written and oral evidence and materials to 

prove facts that it has asserted and that the aggrieved person has 

challenged as incorrect and to rebut or disprove any supplemental 

facts that the aggrieved person has sought to establish. The formal
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rules of evidence do not apply to either party's presentations on 

factual issues, but the presiding officer may require witnesses for 

both parties to give their testimony under oath and shall allow each 

party's witnesses to be examined by the other party. The proceedings 

of the policy review hearing shall be recorded and made part of the 

administrative record, together with any materials that may be submit­

ted for the policy review in advance of, or after, the hearing.

(e) Not more than 90 days after the conclusion of the policy 

review conference the commissioner shall issue a policy review deci­

sion. The policy review decision must

(1) state what relief, if any, is being granted to the 

aggrieved person, and state which portions, if any, of the depart­

ment's action giving rise to the grievance are being upheld;

(2) state which additional facts, if any, that the ag­

grieved person sought to show at the hearing are being recognized and 

which additional facts are being disregarded;

(3) for each disputed fact when there is a dispute as to 

one or more facts, state what is being taken as being the actual fact; 

and

(A) state, as specifically as possible, which statutory and 

regulatory provisions are being relied on in granting or denying 

relief to the aggrieved person, how those provisions are being inter­

preted and applied, and the specific policy considerations for the 

particular interpretation and application of these provisions; broad, 

unspecific policies, such as maximizing the state's tax revenue, are 

not sufficient for justifying a particular interpretation or applica­

tion of a statute or regulation.

(f) If the policy review decision concludes that a notice and 

demand for payment should be made for additional tax and interest, or

_  7 . * • mm i
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p e n a l t i e s ,  i f  any ,  a f i n a l  n o t i c e  and  demand a s s e s s i n g  t h e  t a x  and 
i n t e r e s t ,  o r  p e n a l t i e s ,  i f  any, s h a l l  be  i s s u e d  a t  t h e  same t im e  a s ,  
and a s  p a r t  o f ,  t h e  p o l i c y  r e v i e w  d e c i s i o n .  The f i n a l  n o t i c e  and 
demand s h a l l  i n c l u d e  a n a r r a t i v e  f u l l y  e x p l a i n i n g  how and why th e  
f i n a l  a s s e s sm e n t  o f  t a x  and any  p e n a l t y  h a s  b e e n  d e t e rm in e d ,  t o g e t h e r  
w i t h  s c h e d u l e s  o r  w o r k s h e e t s  i n  w r i t t e n  o r  c o m p u t e r- r e a d a b l e  f o rm a t  
s e t t i n g  o u t  t h e  c a l c u l a t i o n s  f o r  t h e  f i n a l  a s s e s s m e n t .  Fo r  p u r p o s e s  
o f  AS A3.05.260, a f i n a l  n o t i c e  and  demand f o r  payment i s  n o t  co n ­
s i d e r e d  made u n t i l  t h e  n a r r a t i v e  and  t h e  s c h e d u l e s  o r  w o r k s h e e t s  
s e t t i n g  o u t  t h e  c a l c u l a t i o n s  f o r  t h e  f i n a l  a s s e s sm e n t  h ave  b e e n  s e r v e d  
on t h e  a g g r i e v e d  p e r s o n .

Sec .  43.05.248. APPEAL. W i t h i n  30 days a f t e r  t h e  i s s u a n c e  o f  
t h e - c o m m i s s i o n e r ' s  p o l i c y  r e v i ew  d e c i s i o n  u n d e r  AS 43.05.247, a p e r s o n  
a g g r i e v e d  by t h e  d e c i s i o n  may f i l e  an a c t i o n  i n  t h e  s u p e r i o r  c o u r t  i n  
t h e  j u d i c i a l  d i s t r i c t  where  t h e  p e r s o n  r e s i d e s  o r  c o n d u c t s  b u s i n e s s ,  
f o r  a t r i a l  de novo o f  t h o s e  p o r t i o n s  o f  t h e  p o l i c y  r e v i ew  d e c i s i o n  
g i v i n g  r i s e  t o  t h e  g r i e v a n c e .  N e i t h e r  p a r t y  may r a i s e  a s  a  c l a im ,  
c o u n t e r c l a im ,  o r  d e f e n s e  any p o r t i o n  o r  p o r t i o n s  o f  t h e  p o l i c y  r e v i ew  
d e c i s i o n  t h a t  a r e  n o t  c o n t e s t e d  and  do n o t  g i v e  r i s e  t o  t h e  g r i e v a n c e .  
The a g g r i e v e d  p e r s o n  s h a l l  be g i v e n  a c c e s s  t o  t h e  f i l e s  o f  t h e  d e p a r t ­
men t  i n  t h e  m a t t e r  f o r  p r e p a r i n g  t h e  a p p e a l .  I f  t h e  c o u r t  d e t e rm i n e s  
t h a t  t h e  a s s e s sm e n t  o r  t h e  t a x  paymen t  was c o r r e c t ,  i t  s h a l l  c o n f i rm  
t h e  t a x .  I f  t h e  a s s e s sm en t  o r  t a x  paymen t  was i n c o r r e c t ,  t h e  c o u r t  
s h a l l  d e t e rm i n e  t h e  amount o f  t h e  t a x  and  o r d e r  t h e  payment o f  t h e  
d e f i c i e n c y  o r  t h e  r e f u n d  o f  t h e  e x c e s s ,  as  t h e  c a s e  may b e .  The 
d e p a r tm e n t  s h a l l  im m ed ia t e l y  pay  any  r e f u n d  due and a t t a c h  a c e r t i f i e d  
copy o f  t h e  ju d gm en t  t o  t h e  paymen t .

* Sec .  6. AS 43.05.260(a) i s  amended t o  r e a d :
(a) E xcep t  a s  p r o v i d e d  i n  (c) and (d) o f  t h i s  s e c t i o n  and 

crsr /,rmrin\ -o
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AS A3.20.200(b) , t h e  amount o f  a t a x  imposed  by t h i s  t i t l e  mus t  be 
a s s e s s e d  w i t h i n  t h r e e  y e a r s  a f t e r  t h e  r e t u r n  was f i l e d ,  w h e t h e r  o r  n o t  
a r e t u r n  was f i l e d  on o r  a f t e r  t h e  d a t e  p r e s c r i b e d  by law. I f  t h e  t a x  
i s  n o t  a s s e s s e d  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  t h r e e - y e a r  p e r i o d ,  a 
p r o c e e d i n g  [NO PROCEEDINGS] may n o t  b e  i n s t i t u t e d  i n  c o u r t  f o r  t h e  
c o l l e c t i o n  o f  t h e  t a x .

* Sec .  7. AS A3.05.260(c) i s  amended t o  r e a d :
(c) The f o l l o w i n g  e x c e p t i o n s  a p p l y  t o  t h e  l i m i t a t i o n  p e r i o d s

[PERIOD] i n  (a) and (d ) o f  t h i s  s e c t i o n :
(1) i n  t h e  c a s e  o f  a f a l s e  o r  f r a u d u l e n t  r e t u r n  w i t h  t h e

i n t e n t  t o  evade  t a x ,  t h e  t a x  may be a s s e s s e d ,  o r  a p r o c e e d i n g  i n  c o u r t
f o r  c o l l e c t i o n  o f  t h e  t a x  may be  begun  w i t h o u t  a s s e s sm e n t ,  a t  any
t im e ;

(2) i n  t h e  c a s e  o f  a f a i l u r e  t o  f i l e  a r e t u r n ,  t h e  t a x  may 
be a s s e s s e d ,  o r  a  p r o c e e d i n g  i n  c o u r t  f o r  t h e  c o l l e c t i o n  o f  t h e  t a x  
may be  begun  w i t h o u t  a s s e s s m e n t ,  a t  any  t im e ;

(3) i f ,  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  t im e  p r e s c r i b e d  i n
t h i s  s e c t i o n  f o r  t h e  a s s e s sm e n t  o f  a  t a x  imposed by t h i s  t i t l e ,  b o t h  
t h e  d e p a r tm e n t  and  t h e  t a x p a y e r  h a v e  c o n s e n t e d  i n  w r i t i n g  t o  t h e  
a s s e s sm e n t  a f t e r  t h e  e x p i r a t i o n  o f  t h e  t im e ,  t h e  t a x  may be  a s s e s s e d  
a t  any  t im e  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  p e r i o d  a g r e e d  upon; however ,  
t h e  p e r i o d  a g r e e d  upon may be e x t e n d e d  by a s u b s e q u e n t  a g r e em en t  i n  
w r i t i n g  made b e f o r e  t h e  e x p i r a t i o n  o f  t h e  p e r i o d  p r e v i o u s l y  a g r e e d  
upon.

* Sec .  8. AS A3.05.260 i s  amended by a d d i n g  a new s u b s e c t i o n  t o  r e a d :
’ (d) F o r  a t a x  t o  wh ich  t h e  p r o c e d u r e s  u n d e r  AS A3.05.2A6’- 

A3.05.2A8 a r e  a p p l i c a b l e ,  t h e  l i m i t a t i o n  p e r i o d  i s  f o u r  y e a r s .
* Sec .  9. COURT RULE CHANGE. AS A3.05.2A8, added  by s e c .  5 o f  t h i s  

Ac t ,  amends Ru le  609 o f  t h e  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  by making



WORK DRAFT
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WORK DRAFT WORK DRAFT

t r i a l  de novo m and a to r y  r a t h e r  t h a n  d i s c r e t i o n a r y  i n  a p p e a l s  r e l a t i n g  to  
t a x e s  t o  w h ic h  AS 43.05.248 i s  a p p l i c a b l e .

, * Sec .  10. TRANSITIONAL PROVISIONS. The p r o v i s i o n s  o f  AS 43.05.248, 
added  by s e c .  5 o f  t h i s  Ac t ,  a p p l y  t o  any  g r i e v a n c e  w i t h  r e s p e c t  t o  a t a x  
u n d e r  AS 43.20, AS 43.55, AS 43.57, o r  f o rm e r  AS 43.21 t h a t ,  on t h e  e f f e c ­
t i v e  d a t e  o f  t h i s  A c t ,  h a s  n o t  b e e n  a p p e a l e d  t o  s u p e r i o r  c o u r t  u n d e r  
AS 43.05.240(d).

* Sec .  11. T h i s  Ac t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 01.10.070(c).



STATE GF ALASKA BILL VERSION: CS SB 401 (Finance)
1S68 LEGISLATIVE SESSION PUBLISH DATE: 0472T7T' .

*v

FISCAL NOTE

REQUEST:_____________________________________

Revision Date: Agency Affected: Revenue
Title: "An Act relating to appeals of BRU: Department combined
information requests...state tax laws
Sponsor: Senator Faiks Components:
Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)
1 1 FY 68 I FY 69 | FY SO | FY SI I FY S2 | FY 93
I_______OPERATING
I PERSONAL SERVICES i - 1 1664.61 3152.81 5014.81 5451.61 5451.6
1 TRAVEL I - I 356.2] 544.51 790.91 656.41 856.4
I CONTRACTUAL I - 1 555.7! 263.11 291. S| 170.71 17C.7
1 SUPPLIES I - 1 31.SI 31.91 41.91 41.91 41.9
| EQUIPMENT I - 1 106.01 171.5| 30.31 - 1 -

I LANDS & STRUCTURES I - 1 - 1 - 1 - 1 - 1 -

I GRANTS, CLAIMS | - 1 - ) - 1 - 1 - 1 -

I MISCELLANEOUS I - 1 - 1 - 1 1 1 —

I tOTAL OPERATING | - 1 2738.61 4163.81 6169.61 6520.61 6520.8

I CAPITAL | 1 - 1 - 1 - 1 1 —

I REVENUE | - 1 - 1 1 1 1 -

FUNDING: (Thousands of Dollars)
I GENERAL FUND I - 1 2736.61 4163.61 6169.61 6520.61 6520.8
1 FEDERAL FUNDS | - 1 - 1 1 1 1 MB

1 OTHER | - 1 - 1 1 1 1 BB

I TOTAL | - 1 1 1 1 1

POSITIONS:
I FULL-TIME | - 1 32 | 59 | 92 I 97 1 97
I PART-TIME I 1 - 1 1 1 I mm

1 TEMPORARY | - 1 - 1 - 1 - 1 - 1

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Steve Kettel,_Director___________
Division: Incorr.e and Excise Audit Division/:

Approved by Commissioner: Hugh Malo
Agency: Department of Revenue

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor

Office of Management and Budget 
Impacted Agency(ies)

hone: (S07) 465-2300
Date: April 21, 1588

: April 21, 1986

page 1 o f  10



STATE OF ALASKA
1988 LEGISLATIVE SESSION

BILL VERSION: CS SB 401 (Finance)
PUBLISH DATE: 04/21/88__________

FISCAL NOTE
REQUEST:______________________________________

Revision Date: Agencv Affected: Revenue
Title: "An Act relating to disclosure BRU •• Income and Excise Audit Division
to the legislature of tax returns___
SDonsor: Senator Falks Components:
Reauestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY 88 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93
I OPERATING 1 J_ 1 1 1 1
1 PERSONAL SERVICES 1 - | 259.9 1 259.9 | 259.9 | 259.9 1 259.9
| TRAVEL 1 - | 177.4 1 177.4 | 177.4 | 177.4 1 177.4
| CONTRACTUAL 1 - | 24.7 1 4.1 I 4.1 1 4.1 1 4.1
| SUPPLIES 1 - I 5.9 1 5.9 | 5.9 | 5.9 1 5.9
| EQUIPMENT 1 - | 23.5 1 - 1 - 1 - 1 -
| LANDS & STRUCTURES 1 - 1 - 1 - 1 - 1 - 1 -
| GRANTS, CLAIMS 1 - i - 1 - 1 - 1 - 1 -
1 MISCELLANEOUS 1 - 1 - 1 - 1 - 1 - 1 -
1 TOTAL OPERATING 1 - | 491.4 1 447.3 | 447.3 | 447.3 1 447.3

1 CAPITAL 1 - 1 ^ 1 - 1 - 1 - 1 -

1 REVENUE 1 - 1 - 1 - 1 - 1 - 1 -

FUNDING: (Thousands of Dollars)
| GENERAL FUND | — | 491.4 1 447.3 | 447.3 | 447.3 | 447.3
| FEDERAL FUNDS | _ 1 - 1 - 1 - 1 - 1 -
| OTHER | — 1 - 1 - 1 - 1 - 1 -
1 TOTAL 1 - | 491.4 1 447.3 | 447.3 | 447.3 | 447.3

POSITIONS:
| FULL-TIME 
| PART-TIME 
1 TEMPORARY

| 5.0 | 5.0 | 5.0 | 5.0 | 5.0

ANALYSIS: (Attach a separate page 1f necessary)

See Attached y
Prepared By:
Division:

Steven E. Kettel. Dlretor / ^
Income and Excise Audit Division

Approved by Commissioner: Hugh Malone
Agency: Department of Revenue_______

(9071 465-2320
April 21 1988

April 21 . 1988

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 

Impacted Agency(les) page 1 o f  2 _



Prepared By: Steven E. Kettel 
Income and Excise Audit D ivision 
A p ril 21, 1988

SB 401 ANALYSIS 

Appeals Section F ie ld  Audit

PERSONAL SERVICES

Revenue Auditor V $65.1
Revenue Auditor IV $57.8
Revenue Auditor I I I  $51.0
C lerk Typist I I I  $28.2 Revenue Auditor V $57.8
TOTAL: $202.1 TOTAL: $57.8 TOTAL: $259.9

TRAVEL

Inform ation Requests $84.8
Closing Conferences $33.6
Po licy  Review $25.2
Court Travel $ 7 .0 F ie ld  Audit Travel $26.8
TOTAL: $150.6 TOTAL: $26.8 TOTAL: $177.4

CONTRACTUAL

Telephone $1.8
P rin ting  $1.4
O ffice  Chairs $4.9
Modular O ffic e s  $8.8
5 Drawer Legal F i le s  $2.9 Telephone $ .9
Wang P r in te r Maintenance $ .5  Wang PC $3.5
TOTAL: $20.3 TOTAL: “ $4 .4 TOTAL: $ 24.7

SUPPLIES

O ffice  Supp lies $4 .9 O ffic e  Supplies $1 .0 TOTAL: $ 5.9

EQUIPMENT

Wang P r in te r  $7 .0
Wang Computers $16.5
TOTAL: $23.5 TOTAL: $ 23.5

Should th is  b i l l  be amended to  provide fo r  mandatory extensions to the sta tu te  o f 
lim ita tion  when the taxpayer is  appealing a records request o r  p o lic y  dec ision , the sine o f 
th is f is c a l note would be reduced.



STATE OF ALASKA
19S8 LEGISLATIVE SESSION

REQUEST;

BILL VERSION: 
PUBLISH DATE:

SB 401 
'275/88

FISCAL NOTE

Revision Date: Ayency Affected: Revenue
Title: "An Act relating to appeals of BRU: Department combined
information requests...state tax laws
Sponsor: Senator Faiks Components:
Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY 88 | FY 69 | FY 90 I FY 91 | FY 92 | FY 93
I OPERATING | 1 1 1 1 1
I PERSONAL SERVICES I - ! 2,953.0| 5,472.21 7,554.41 7,554.41 7,554.4
I TRAVEL 1 - i 592.81 943.01 1,229.01 1,229.0| 1,229.0
I CONTRACTUAL | - 1 837.2 665.41 692.01 658.7| 658.7
I SUPPLIES 1 - 1 53.01 56.01 56.01 58.01 58.0
I -EQUIPMENT I - ! 186.61 155.21 150.01 - l -

I LANDS & STRUCTURES I - 1 - 1 - 1 - 1 - 1 -

I GRANTS, CLAIMS I - I - i - 1 - 1 - 1 -

I MISCELLANEOUS I - 1 - 1 - 1 - 1 - I _

I TOTAL OPERATING | — 1 4,622.81 7,493.81 9,883.41 9,500.1| 9,500.1

| CAPITAL | — 1 - 1 1 - 1 - 1

I REVENUE | - 1 1 - | - | - 1 -

FUNDING: (Thousands of Dollars)
1 GENERAL FOND | - 1 4,622.8 7,493.61 9,883.41 5,500.11 9,500.1
| FEDERAL FUNDS | - 1 - 1 - 1 - 1 - 1 -

1 OTHER j - 1 - 1 - 1 - 1 - i -

| TOTAL | - 1 1 1 1 1

POSITIONS:
I FULL-TIME I - 1 53.01 97.01 136 I 136 | 136
| PART-TIME | 1 - I 1 - 1 - I
I TEMPORARY I - 1 - 1 - 1 - 1 - 1 -

ANALYSIS: (Attach a separate page if necessary) 

Steve Kettel, DirectorPrepared By: 
Division: Income and Excise Audit Division

Phone: (907) 465-2300
Date: March 1, 1968

Approved by Commissioner: Hugh Malone
Agency: Department of Revenue

Date: March 1, 1968

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Bucget 
Impacted Agency(ies) page 1 of 1G



STATE OF ALASKA BILL VERSION: SB 401
1988 LEGISLATIVE SESSION PUBLISH DATE: 2/9/88

FISCAL
REQUEST:

NOTE

Revision Date: Agency Affected: Revenue
Title: “An Act relating to aDDeals of BRU: Income and Excise Audit Division
Information requests...state tax laws
Sponsor: Falks Components:
Requestor: Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY 88 1 FY 89 1 FY 90 | FY 91 1 FY 92 | FY 93
1 OPERATING 1 1 1 1 1 1
| PERSONAL SERVICES 1 - 1 433.8 | 433.8 1 433.8 | 433.8 1 433.8
| TRAVEL 1 - i 242.0 | 242.0 1 242.0 | 242.0 I 242.0
| -CONTRACTUAL 1 - 1 33.4 | 6.1 1 6.1 1 6.1 1 6.1
| SUPPLIES 1 - 1 8.0 i 8.0 1 8.0 | 8.0 1 8.0
| EQUIPMENT 1 - 1 31.5 1 - 1 - 1 - 1 -

| LANDS & STRUCTURES 1 - 1 - 1 - 1 - 1 - 1 —

| GRANTS, CLAIMS 1 - 1 ■ - 1 ' - 1 - 1 - 1 —

1 MISCELLANEOUS .1 - 1 - i - 1 - 1 - 1 —

1 TOTAL OPERATING 1 - 1 748.7 | 689.9 1 689.9 | 689.9 I 689.9

1 CAPITAL 1 - 1 - 1 - 1 - 1 - 1 -

1 REVENUE .1 - 1 - 1 - 1 - 1 - 1 -

FUNDING: (Thousands of Dollars)
| GENERAL FUND 1 - 1 748.7 | 689.9 1 689.9 | 689.9 1 689.9 ‘
| FEDERAL FUNDS 1 - 1 _ 1 - 1 - 1 - 1 —

| OTHER 1 - 1 _ 1 - 1 - 1 - 1 —

1 TOTAL .1 - 1 748.7 | 689.9 1 689.9 | 689.9 1 689.9

POSITIONS:
| FULL-TIME 1 - 1 8.0 | 8.0 1 8.0 | 8.0 1 8.0
I PART-TIME 1 - I _ 1 - 1 1 - 1 ..

1 TEMPORARY I - 1 - 1 - 1 - 1 - 1 -

ANALYSIS: (Attach a separate page 1f necessary)

See Attached

Prepared Bv: Steven E. Kettel. Dlretor Phone: (907) 465-2320
Division: Income and Excise Audit Division Date: March 1. 1988

Approved by Commissioner: Date:
Agency:   _

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget

Impacted Agency(les) page  of



Prepared By: Steven E. Kette l 
Income and Excise Audit D iv ision 
March 1, 1988

SB 401 Analysis

Appeals Section F ie ld  Audit

Personal Services

Revenue Auditor V 
Revenue Auditor V 
Revenue Auditor IV 
Revenue Auditor IV 
Revenue Auditor I I I  
Revenue Auditor I I I  
C le rk Typist I I I  

-  TOTAL:

$65.1
$65.1
$57.8
$57.8
$51.0
$51.0
$28 .2

$376.0
Revenue Auditor / 
TOTAL:

$57.8
$57 .8 TOTAL: $433.8

Travel

In form ation Requests 
Closing Conferences 
P o licy  Review 
Court Travel 
TOTAL:

$121.2
$48.0
$36.0
$10.0

$215.2
F ie ld  Audit Travel 
TOTAL:

$26.8
$26 .8 TOTAL: $242.0

Contractual

Telephone
P rin ting
O ffic e  Chairs
Modular O ffic e s
5 Drawer Legal F i le s
Wang P r in te r Maintenance
TOTAL:

$2 .5
$2 .0
$7 .0

$12.6
$4 .2
$-7

$29.0

Telephone 
Wang PC 
TOTAL:

$ .9
$3 .5
$4 .4 TOTAL: $ 33 .4

Supplies

O ffic e  Supplies $7 .0 O ffic e  Supplies $1 .0 TOTAL: $ 8 .0

Equipment

Wang P r in te r 
Wang Computers 
TOTAL:

$7 .0
$24.5
$31.5 • TOTAL: $ 31 .5

Should th is  b i l l  be amended to  provide fo r  mandatory extensions to  the sta tu te  o f 
lim ita tio n  when the taxpayer is  appealing a records request o r  p o lic y  decision , the s ize  o f  
th is  f is c a l note would be reduced.



. STATE OF ALASKA BILL VERSION: SB 401____
1588 LEGISLATIVE SESSION PUBLISH DATE: 2/5/88

FISCAL NOTE

REQUEST:_________________________________________________________________

Revision Date: Agency Affected: Revenue______
Title: "An Act"relating to appeals of BRU: Oil and Gas Audit Division
information requests...state tax laws_____________________________________
Sponsor: Senator Faiks_______________  Components:_______________
Requestor: Senate Finance____________ ____________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)... ..
FY ¥8 I FY 65 | FY 50 | FY 5T' | FY 52 | FY 53

I OPERATING 1 1 1 1 1 1
I PERSONAL SERVICES 1 - | 2,082.21 4,164.41 6,24b.6| b,246.6| 6,246.6

I TRAVEL 1 - i 285.31 570.01 856.01 856.01 856.0

I CONTRACTUAL 1 - I 775.01 801.71 826.31 555.01 555.0

I SUPPLIES 1 - ! 40.01 40.01 40.01 4C.0I 40.0

I - EQUIPMENT 1 - I 125.01 125.01 150.01 - 1 -

I LANDS & STRUCTURES 1 - I - 1 - ! 1 1 -

I GRANTS, CLAIMS 1 - 1 - 1 - 1 - 1 1 -

I MISCELLANEOUS 1 - 1 - 1 - i - 1 1 -

I TOTAL OPERATING I — I 3,307.51 5,701.11 8,120.51 7,737.61 7,737.1

I CAPITAL 1 — 1 - 1 - 1 1 1

I REVENUE 1 - 1 - 1 - 1• 1" I “

FUNDING: (Thousands of Dollars)
I GENERAL FUND 1 - I 3,307.5 5,701.11 8,120.5| 7,737.61 7,737.6

I FEDERAL FUNDS 1 - 1 - 1 - 1 - 1 - 1 -

I OTHER 1 - 1 - 1 - 1 - 1 - 1 -

I TGTAL 1 - 1 i 1 1 1

POSITIONS:
I FULL-TIME 1 - 1 35 | 78 1 11) 1 117 I 117
I PART-TIME 1 - 1 - 1 - 1 - 1 - 1 -

I TEMPORARY 1 - 1 - 1 - 1 - 1 - 1 -

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Will jam Floerchinger, Director________  Phone: (507) 277-562/
Division: Oil ano Gas Auoit Division____________  Date: march 1, 1588

ApproveG by Commissioner: Hugh Malone _______  Date: March 1, 1586
Agency: Department of Revenue_______________________•

Distribution 'by preparer):
Legislativa Finance 
Legislative Sponsor 
Requestor
Office of Management and Buaget
Impactea Agency(ies) page 1 of____



Prepared By: W illiam  Floerchinger 
O il and Gas Audit D ivision 
Harch 1, 1988

SB 401 ANALYSIS

PERSONAL SERVICES (1) No Cost Total

Revenue Auditor Supervisor I  
Revenue Auditor V 
Revenue Auditor IV 
Revenue Auditor I I I  
C le rk Typist I I I  
TOTAL:

10 
10 
32 
55 . 

JO
HI

$66.0
$65.1
$57.8
$51.0
$28.2

TOTAL:

$ 660.0 
$ 650.0 
$ 1849.6 
$2 ,805 .0  
$ 282.0 
$6 ,246 .6

TRAVEL

Information Requests 
Closing Conferences 
Po licy  Review 
Court Travel

TOTAL:

$ 636.0 
$ 75.0 
$ 55 .0 
$ 90 .0  
$ 856.0

CONTRACTUAL

Telephone 
P rin ting 
Furn itu re (2)
Space (3 )
Computer Maintenance

TOTAL:

$ 50 .0  
$ 40 .0 
$ 700.0 
$ 425.0 
$ 80 .0  
$1 ,295 .0

SUPPLIES

O ffice  Supplies TOTAL: $ 40 .0

EQUIPMENT

Computers (4) TOTAL: $ 400.0

(1 ) Should th is  b i l l  pass the large increase no number o f  additiona l s t a f f  would cause
tra in ing  and implementation problems requiring a phase in over three years.

(2 ) The fu rn itu re  would be purchased as needed over three year period.

(3 ) The space costs would be picked up in the revenue budget the f i r s t  year a f t e r  that
the Department o f Administration would bear the cost.

(4 ) The computers would be phased in  along with the additiona l s t a f f .



STATE OF ALASKA
1988 LEGISLATIVE SESSION

REQUEST:

BILL VERSION: 
PUBLISH DATE:

SB 401

FISCAL NOTE

Revision Date:_________________
TTtle: "An Act relating to appeals of~ 
information requests...state tax laws" 
Sponsor: Senator Faiks 
Requestor: Senate Finance___________

Agency Affected: Revenue
BkU: Commissioner's Office

Components:

EXPENDITURES/REVENUES: (Thousanas of Dollars)

OPERATING
I FY 88 | FY 8S | FY SO | FY SI I FY S2 | FY S3

1 1 1 1 r 1
PERSGNAL SERVICES 1 - I 45/.0| 874.01 8/4.01 874.01 874.0
TRAVEL 1 - I 65.51 131.01 131.01 131.01 131.0
CONTRACTUAL 1 - 1 28.81 57.61 57.61 57.61 57.6
SUPPLIES 1 - 1 5.0| 10.01 10.01 10.01 10.0
EQUIPMENT 1 - I 30.5 30.2 1 - 1 -

LANDS & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

TOTAL OPERATING I 566.61 1,102.81 1,072.61 1,072.61 1 072.6

CAPITAL T
REVENUE

FUNDING: (Thousanos of Dollars)
"1 566.6 1,102.8| 1 ,072.61 1 ,072.6| 1 ,072.6I GENERAL FUND 

I FEDERAL FUNDS 
I OTHER 
I TOTAL

I
I I

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

6 I I T IT T T T f

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Deborah Vogt, Senior Hearing Officer
Division: Commissioner's Office

Approved by Commissioner: Hugh Malone
Agency: Department of Revenue_________

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and buoget 
Impacted Agency(ies)

Phone: (S07) 465-2300
Date: March 1, )s8b

Date: March 1, 1988

page 1 of



SB 401 Analysis 

Hearing Officer Section

Personal Services

Revenue Hearing Officer (Anch) 
Revenue Hearing Officer (Anch) 
Revenue Hearing Officer (Anch) 
Revenue Hearing Officer (Juneau)

Clerk IV (Juneau)
Accounting Clerk III (Juneau)
Law Clerk (Juneau)
Law Clerk (Anch)
Law Clerk (Anch)
Law Clerk (Anch)
Accounting Clerk III (Anch)
Clerk Typist ITI (Juneau)
Clerk Typist III (Anch)
Clerk Typist III (Anch)

Travel

Income & Excise Hearings 
Oil & Gas Hearings 
Court/Income & Excise 
Court/011 & Gas

Contractual

Research 
Space Costs 
Telephone 
Printing 
Maintenance

Supplies

Equipment

Office Cha1rs/Equ1pment 
Computer Torm1nals/Pr1nters

86.9
86.9
86.9
86.9

34.9
34.9 
80.0
84.9
84.9
84.9
34.9
29.0
29.0
29.0

Total $874.0

$36.0
55.0
10.0
30.0

Total $131.0

$18.0
35.6
10.0
5.0
7.0

Total $75.6 

Total $10.0

$22.0 •
38.5

Total $60.5



STATE 03? ALASKA 1563 LEGISLATIVE SESSION 
FISCAL NOTE

Bill Version: CS SB 401 (Finance)
REQUEST:  Publish Date:

Revision Date: 04/25/66 Agency Affected: Alaska Court System
Title: An act relating to ... the ad- BRU: Trial Courts

ministration of state tax laws 
Sponsor: Faiks Components:
Requestor: Senate Finance

;''EX?ENDITURE;S/REVElTUfiS: ; ■(TnouBands^of; Dollars)
OPERATING' •' FY 88 FY 3.9 - ? Y  50 ... . FY 91 ' FY .92 . FY 9.3
Personal Services . . . .  581,2 796.5 796.5 581.2 . 581.2
Travel .  ...........................      .
Contractual . . . .  2C.0 30,0 30.0 20.0- 20.0
Supplies . . . .  3,0 5.0 5.0 3.0 3.0
Equipment . . . .  29.5 10.0    . . . . .
Land & Structures ................. .. .............................................
Grants & Claims ............................................. ....................
TOTAL OPERATING 0.0 633.7 643,5 832.5 604.2 604.2

. vCAPIT/il "vjl . a t . . . . .  . . . »  . . . .  . . . .

E ; V* . . . .  . . . .  . . . .  . . . .  . . . .
— 111 ■ .— — m i   ̂ Ni — ■ >■■!«     ............... — ■niwm ifiiB ■ — ■ ■■ «    

• FUNDING:'-. ':/•■' (Thousands, o f ; Dollars)
General Funds O.c 633.7 342.5 833.5 604.2 604.2
Federal Funds . .....................................................................
Other .................................................. ...................

TOTAL 0.0 633,7 343.5 833,5 504.2 604.2

'/ P O S I T I O N ' S : ' '
Full-time . . . .  10.0 16.0 16,0 10.0 10.0
Part-time .        . . . . .
Temporary .....................................................................

ANALYSIS: '/7.(Attach a separate page if nsoa&sary); . ' ■

t  • *

See attached analysis.

Prepared b y ^ h&rqV,'General Counsel Phone: 264-8228
Division: -"'Alaska Court -System Date: 04/25/88

Approved by: Arthur H. Snowden,-ll, Administrative Director Date: 04/^5/oa
Agency: Alaska Court System

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management i Budget 
Impacted Agency(las)

, Senate, Secretary '* Page 1
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ALASKA COURT SYSTEM

Fiscal Impact CS SB 401 (Finance).

Personal Services:

2 Superior Court Judge, PFTr Anchorage 
2 In-Court Clerk, Range 12B, PFT, Anchorage 
2 Secretary, Range 12B, PFT, Anchorage 
2 Law Clerk, Range 13A, PFT, Anchorage 
2 Court Clerk II, Range 10S, PFT, Anchorage 
2 Pro Te?a Superior Court Judge, PFf, Anchorage 
2 In-Court Clerk, Range 12B, PFT, Anchorage 
2 Court Clerk II, Range 10B, PFT, Anchorage

Subtotal Personal Services

h■T
'}) Contractual:
•0 f -
1 • Telephones, postage, copier rental, lega.l
£ reference materials
►— l.l t

^ Supplies:Z)
Forms, file folders, copier paper, desk

~ supplies, etc.

•i
<x
CO
li!»

Equipment: (one-time costs)

Desk, chair, filing cabinets, typewriter,
-;n statutes, courtroom recording equipment, etc.

U'i(>)
•o. /I L
•I

Total Cost£

t

FY 89 FY 90 FY 91 FY 92 FY 93

300,834 ,834 300,834 300,834 300,834
71,332 7 1 .332 71,332 71,332 71,332
71,332 ?3,-%3r 71,332 71,332 71,332
73,438 V 38 73,438 73,438 73,438
64,254 254 64,254 64,254 64,254

81,602 31,682
71,332 71,332
64,254 64,254

581,190 798,458 790,458 58.1,190 581,1.90

20,000 30,000 30,000 20,000 20,000

I

3,000 5,000 5,000 3,000 3,0u0

29,500 10,000 0 0 0

. 633,690 843,458 833,458 604,190 604,190 %

Pa
g
e
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A L A S K A  CO U R T  SYSTEM 

F I SC A L  A N A L Y S IS  T O R  CS SENATE .  S I L L 401

Th is  b i l l  wou ld p r o v i d e  f o r  t r i a l s  de novo  in s u p e r i o r  c o u r t  o f  a s s e s sm en ts  f o r  
c o r p o r a t e  Income t sx e s  (A S  4 3 , 20 ) ,  p r o d u c t i o n  taxe s  (A S  4 3 . 55 ) ,  the  f o rm e r  
s e p a ra t e  accoun t ing  income t axes  (A S  4 3 , 51 ) ,  end c o n s e r v a t i o n  t a x e s  (A S
4 3 . 57 ) .  A ssum ing  tha t  o n e - h a l f  o f  th e  D epa r tmen t  o f  R e v enu e ' s  p r e s e n t  I n ­
fo rma l  and fo rma l  h ea r in g  case load  f o r  these  tax a s s e s smen ts  wou ld  e n t e r  the 
c o u r t  s y s tem  fo r  c o u r t - t r i e d  t r i a l s  de n o v o ,  the c o u r t  sy s tem  wou ld  e xp e c t  to 
r e c e iv e  a p p ro x im a t e l y  107 c a s e s ,  the. m a jo r i t y  o f  which wou ld  b e  e xp e c t e d  In 
FY 's  90 and  91 , The  case load  wou ld  ba  e xp e c te d  to c on t in u e  a t  a pp ro x im a t e l y  
25 cases  p e r  y e a r  t h e r e a f t e r ,  T h e se  e s t ima tes  a r e  b a s ed  on s ta t i s t i c s  p r o v i d e d  
b y  th a  D epa r tm en t  of R e v e n u e .  See a t t a ch ed  c o r r e s p o n d e n c e  f r om  Depa r tm en t  
o f  R e v e n u e .

A cco rd ing  t o  f o rm e r  A t t o r n e y  Cana ra i  Wi lson C ond on ,  ma jo r  oi l a n d  ga s  cases  
can be  e xp ec ted  to t a k e  be tween f o u r  and s i g h t  weeks  o f  t r i a l  t ime ,  G iven  an 
es t ima ted f i v e  weeks  o f  t r i a l  p e r  ca?o ,  anch s u p e r i o r  c ou r t  j u d g e  a s s igned  to 
these  cases  wou ld  be ab le  to h e a r  app ro x im a te l y  7 - 1/2 cases  p e r  y e a r .  T h u s ,  
f o u r  j u d g e s  c ou ld  be  e xp ec ted  to t r y  an a v e r a g e  o f  30 c f  th e se  cases  each 
y e a r .  T h e  c ou r t  s y s tem  e xp e c t s  to h and l e  th is  w o r k l o a d  with a comb ina t ion  o f  
p e rm an en t  jud ic i a l  s t a f f  and t em p o r a r y  p r o  tern j u d g e s ,

Th e  c o u r t  sys tem  wou ld need two p e rm an en t  fu l l - t im e  jud ic i a l  u n i t s  composed o f  
two s u p e r i o r  c o u r t  j u d g e s ,  two I n - c o u r t  oaput lcm, two s e c r e t a r i e s ,  f o u r  c o u r t  
d o r k s  and two law c l e r k s .  A ls o ,  u complement o f  two p r o  tem j u d g e s  e n d  two 
I n - c o u r t  d epu t i e s  wou ld  be h i r e d  for a tw o - y e a r  p e r i o d  in FY 's  90 and  91 , 
d u r i n g  which time the case load  wou ld  b e  mon i to red  to d e te rm ine  w he th e r  t h e r e  
wou ld  be  a c on t inu ed  need  f o r  th la  comp lement .  I f  tha  cases a re  r e s o l v e d  more 
sw i f t l y  than  an t i c ip a t ed ,  the p r o  tern complement c ou ld  b o  r ed u c ed  o r  t e rm ina ted  
within th e  tw o - y e a r  p e r i o d .

Pag o  3 of 3



MfiR 02 '68 14:38 ACft 2ND JUD DIST FAX276-6342 R E C E I V E D  I-

STATE OF ALASKA 
1988 LEGISLATIVE SESSION

RE Q U EST :

BILL VERSION: __________
PUBLISH DATE:  2 / 9 /8 8

FISCAL NOTE
sktaDate:
: Rji1 A(

_azimRevlsi<

Title: Xn1 Act relating to ... the admin- bru7 
IstraTfgR of state tax laws ‘

Sponsor: \  Fa.liiS, .. .. —  ZZZ Components:
R e q u e s t o r F 1  naxice _________

EXPEND ITURES/REV feyUES : (Thousands of Pollan)

Agency Affected: Alaska Court System

OPERATING . m * . . . . FY 89 FY 90 FY 91 FY 92 FY  93
PERSONAL SERVICES

- V 7 9 8 .5 - 7 9 8 .5 64C .5 6 4 5 .5 6 4 5 ,5
TRAVEL \
CONTRACTUAL H  ..Tn.n _?n.n RO.O . Rn.n
SUPPLIES \  5 .0 ......  5 .0 5.0 ..5.0 5 .0
EQUIPMENT \W .5  .. O.fl . ft O . , 0 .0 0 .0
LAND &  STRUCTURES
GRANTS, CLAIMS . \
MISCELLANEOUS __ \
T O T A L  OPERATING 8 7 3 .0  N 8 3 3 .5 6 8 0 .5 6 8 0 .5 6 8 0 .5

V
CAPITAL f \ 1

R E V E N U E  j \

FUND ING : (Thousands of Dollars) \
GENERALFUND 8 7 3 .0 8 3 3 .5 6 * 0 .5 6 8 0 .5 6 8 0 .5
FEDERAL FUNDS ..\  ^
OTHER 1 .. \
TOTAL .. . ,_S70‘" ■KFUIUBi

PO S IT IO N S ! ... \
FULL-TIME 16 16 12

■ \ 2 12
PART-TIME
TEMPORARY

ANALYSIS j (Attach a separate page i f  necessary)vwutcn a separate page 11 necessary; /

4 y a / a e -

danPrepared by:  r 9 i-S & L
Division • Alaska Court System

taff Counsel

Division:
Phnrti* • 2 6 4 -8 22852??— 3727S5—

Distribution (by preparer) :  
Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget Impacted Agency(ies) page, of



A L A S K A  C O U R T  S Y S T E M

Fiscal Impact - SB 401

Personal Services:

2 Superior Court Judge, PFT, Anchorage 
2 In-Court Clerk, Range 12B, PFT, Anchorage 
2 Secretary, Range 12B, PFT, Anchorage 
2 Law Clerk I, Range 13A, PFT, Anchorage 
2 Court Clerk II, Range 10B, PFT, Anchorage 
2 Pro Tern Superior Court Judge, PFT, Anchorage 
2 In-Court Clerk, Range 12B, PFT, Anchorage 
2 Court Clerk II, Range 10B, PFT, Anchorage

Total Personal Services

Contractual:

Telephones, postage, copier, legal reference 
materials, equipment rental, etc.

Supplies:

Forms, file folders, copier paper, desk 
supplies, etc.

Equipment: (one-time costs)

Desk, chair, filing cabinets, typewriter, 
statutes, courtroom recording equipment, etc.

Total First Year Cost
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A L A S K A  C O U R T  S Y S T E M  

F I S C A L  A N A L Y S I S  F O R  S E N A T E  B I L L  401

T h l3  b i l l  w o u ld  p r o v id e  f o r  t r ia l s  de  n o v o  In s u p e r io r  c o u r t  o f  a s s e s s m e n ts  f o r  

c o r p o r a te  Incom e ta x e s  ( A S  4 3 .2 0 ) ,  p r o d u c t io n  ta x e s  ( A S  4 3 .5 5 ) ,  th e  fo rm e r  

s e p a ra te  a c c o u n t in g  Incom e ta x e s  ( A S  4 3 .2 1 ) ,  a n d  c o n s e r v a t io n  ta x e s  ( A S

4 3 .5 7 ) ,  A s s u m in g  t h a t  o n e - h a lf  o f  th e  D e p a r tm e n t  o f  R e v e n u e 's  p r e s e n t  In ­

fo rm a l a n d  fo rm a l h e a r in g  c a se lo a d  f o r  th e s e  ta x  a s s e s s m e n ts  w o u ld  e n te r  th e  

c o u r t  s y s te m  fo r  t r ia l  d a  n o v o , th e  c o u r t  s y s te m  w o u ld  e x p e c t  to  r e c e iv e  a p ­

p ro x im a te ly  107 c a s e s  a n d  w o u ld  e x p e c t  th e  c a s e lo a d  to  c o n t in u e  a t  a p p ro x im a te ­

ly  25 c a s e s  p e r  y e a r  t h e r e a f t e r .  T h e s e  e s t im a te s  a r e  b a s e d  on  s t a t is t ic s  

p r o v id e d  b y  th e  D e p a r tm e n t  o f  R e v e n u e . S ee  a t ta c h e d  c o r r e s p o n d e n c e  fro m  

D e p a r tm e n t o f  R e v e n u e .

A c c o r d in g  to  fo rm e r  A t t o r n e y  G e n e ra l W ilso n  C o n d o n ,  m a jo r o il a n d  g a s  c a se s  

c a n  b e  e x p e c te d  to  ta k e  b e tw e e n  fo u r  a n d  e ig h t  w e e k s  o f  t r ia l  t im e . G iv e n  an  

e s t im a te d  f iv e  w e e k s  o f  t r ia l  p e r  c a s e ,  e a ch  s u p e r io r  c o u r t  Ju d g e  a s s ig n e d  to  

th e se  c a s e s  w o u ld  b e  a b le  to  h e a r  a p p ro x im a te ly  7 -1 /2  c a se s  p e r  y e a r .  T h u s ,  

fo u r  ju d g e s  c o u ld  b e  e x p e c te d  to  t r y  an  a v e r a g e  o f  30 o f  th e s e  c a s e s  e a ch  

y e a r ,  T h e  c o u r t  s y s te m  e x p e c t s  to  h a n d le  t h is  w o rk lo a d  w ith  a c o m b in a t io n  o f  

p e rm a n e n t  j u d ic ia l  s t a f f  a n d  te m p o ra ry  p r o  tern J u d g e s .  T h e  c o u r t  s y s te m  w o u ld  

n eed  tw o  p e rm a n e n t  f u l l - t im e  ju d ic ia l  u n it s  co m po sed  o f  tw o  s u p e r io r  c o u r t  

J u d g e s ,  tw o  I n - c o u r t  d e p u t ie s ,  tw o  s e c r e t a r ie s ,  f o u r  c o u r t  c le r k s  a n d  tw o  law  

c le r k s .  A ls o ,  a co m p lem en t o f  tw o  p r o  tem  Ju d g e s  a n d  tw o  I n - c o u r t  d e p u t ie s  

w o u ld  b e  h ir e d  f o r  a tw o - y e a r  p e r io d  d u r in g  w h ic h  t im e  th e  c a se lo a d  w o u ld  be  

m o n ito re d  to  d e te rm in e  w h e th e r  th e r e  w o u ld  b e  a c o n t in u e d  n e e d  f o r  t h is  

c o m p le m e n t, I f  th e  c a s e s  a r e  r e s o lv e d  m ore  s w i f t ly  th a n  a n t ic ip a t e d ,  th e  p r o  

tem  co m p lem en t c o u ld  b e  re d u c e d  o r  te rm in a te d  w it h in  th e  tw o - y e a r  p e r io d .

T h is  b i l l  a ls o  p r o v id e s  fo r  th e  t a x p a y e r s ' r ig h t  to  a p p e a l In fo rm a t io n  r e q u e s t s .  

T h e  c o u r t  s y s te m  e x p e c t s  to  h a n d le  th e s e  a p p e a ls  w ith  e x is t in g  r e s o u r c e s .

P a g e  3 of 3
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M l  IF ALASKA
DEPARTMENT OP REVENUE

OIL AND GAS AUDIT DIVISION

February 8, 1988

Jan Strandberg 
Staff Counsel 
Alaska Court System 
303 K Street 
Anchorage, Alaska 99501

Re: Administrative Appeal Statlstics- 
Sen. Falks Proposal for Tax Appeals

Dear Ms. Strandberg:

You have asked that I provide to you the number of cases that we would 
anticipate being appealed to the Tax Division.

In reviewing Hr. Meyer's letter to you, I noticed that he has listed 
each tax period as an Individual case. The Income tax return under AS 
43.21 1s filed for each year while the production tax return for oil 
or gas under AS 43.55 1s filed monthly.

The 011 and Gas Audit Division currently has the following cases 
pending:

*s_«t£L Cases Tax Periods

Formal Hearing Level 10 14

Informal Conference Level 13 23
*

AS 43.55
•

Formal Hearing Level 19 406

Informal Conference Level 1.5 572

Total 52 1,01?

It 1s anticipated that the following cases will have 
audit process with the assessment being Issued, and be 
the appeal process by June, 1988:

completed the 
ready to start

AS 43.21 C&S1L

8

Tax Periods 

12

AS 43.55 16 468

Total 24 480

STEVE COWPER, G O V E R N O R

550WEST 7TH AVENUE ANCHORAGE, ALASKA 99501 RHONE: (M7) 27&1363



Jan Strandberg 
Page Two

The current inventory of the Department in non-oil and gas cases is as follows!

INFORMAL CONFERENCE 

£ases fox Pedgds

FQMiaU l E ARlHfl. ■IPTAl

fo$«s Tax Periods Cases Tax Periods

Corporation Tax 
(Chapter 20) 

All Other Tax 
Totals

90
139.
229

234
325
559

43

I&
61

89
33

122

133

151
290

323
358
681

I have not made any attempt to quantify the Chapter 21 and 55 Oil and Gas 
cases. Generally, there are as many coses as there are producers and tax 
periods. The statistics really begin to add up since oil and gas production 
is on a monthly tax period. In summary form for the oil and gas cases, we 
have 1615 tax periods at informal conference and 95 at formal hearing.

Commissioner Malone's letter of December 31, 1987 to Art Snowden estimates 
what cases might be expected to go to the court system. Our statistics tend 
to prove the administrative appeal process has been efficient in resolving a 
great percentage of the cases. This corresponds with the finding of the 
United States General Accounting Office regarding resolution of federal tax 
disputes in their report of July 1986 to the Acting Commissioner of the 
Internal Revenue Service. I have enclosed a copy of the report for your 

review.

In addition to the number of cases the court system would receive from 
taxpayers who elect to bypass the administrative appeal process, the current 
version of the bill apparently would also allow a taxpayer to proceed first 
through the administrative appeal process and then to file a de novo action in 
the court system. This would give taxpayers more leverage, harden taxpayer 
positions at all phases, and generally result in fewer administrative 
resolutions of tax disputes. The result or that would be more cases entering 
the court system.

I hope you find the Information useful for your purposes, 
know if we can be of any further assistance.

Sincerely,

Please let us

Carl A. Meyer 
Chief of Appeals
Division of Income & Excise Audit
(207) 465-2313

Enel.
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crp n  cr?
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DEPARTM ENT OP REVEN UE

STEVE C O W P E R ,  G O V E R N O R

STATE OFFICE BUILDING 
P.O. BOXSA
JUNEAU, ALASKA 99B11-0400

E C E I V E

January 20, 1988

Jan Strandberg 
Staff Counsel 
Alaska Court System 
303 K Street
Anchorage, Alaska 99501

Dear Ms, Strandberg:

JAN 22 1988
Office of Adminlitratlv* Director 

Alaska Court System

Re: Administrative Appeal Stat1st1cs- 
Sen. Falks Proposal for Tax Appeals

Statistics concerning the administrative appeal process are shown 1n the 
table below. The numbers do not Include any oil and gas cases arising under 
AS 43.21 (former separate accounting) or AS 43.55 (production tax). The 
references to oil and gas cases concern those arising under AS 43.20.

INFORMAL CONFERENCE 
TAX DECISIONS

ADMINISTRATIVE APPEALS.

FORMAL HEARING 
DECISIONS*

CASES APPEALED TO 
SUPERIOR COURT*

0(0)
0(0) 
5(1)
3(0)
6(3)
10(3)

U U L  
38(8)

6.3 1.654
6.3 23.554

♦Calendar Year Stat1st1cs-Does not Include Permanent Fund Dividend or Child 
Support Enforcement Agency Decisions Issued by the Department.

**Not Included In Averages.

***628 Accounts Estimated As 314 Cases.

FYTD 88** 106 2(0)

FY 87 314*** 8(2)
FY 86 338 9(0)

FY 85 183 20(0)

FY 84 387 26(6)

FY 83 573 43(5)

FY 82 499 55(4)

Totals 2294 161(17)

Average 382.3 10054 26.8 7.0154

Average - 26.8 100%

( ) Denotes Pre-1978 011 and Gas Income Tax Cases Included In Total. 011 and 

Gas Informal Conference Cases Have Not Been Identified.
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Jan Strandberg 
February 8, 1988 
Page 2

The length of time for a case to proceed through the appeal's process 
1s hard to determine. As an example, one case which Involves <• years 
of Income tax under AS 43.21 by the time the formal hearing Is 
completed will have required 3 years of work with 20 plus attorneys 
working full time on It. It 1s estimated that 1t will take 8 weeks at 
a minimum for both parties to present the case at formal hearing. 
Their are several cases like this one Included 1n the above listing.

I hope you find the Information useful for your purposes. Please let 
me know 1f I can be of any further assistance.

Ronald H. Bltzer
Appeals Officer
011 & Gas Audit Division



STATE OF ALASKA b i l l  v e r s io n  : SB 401
1988 LEGISLATIVE SESSION • PUBLISH D A T E :__________

REQUEST: FISCAL NOTE
sion Dace:

Title X ' A n  A c t  r e l a t i n g  to I n f o r m a t i o n

re q u e s ts  . . .  s t a t e  ta x  laws . . . "  
Sponsor : \  S en a to r F a ik s

SLenate F i n a n c e _________________

Agency Affected: D e p a r t m e n t  o f  L a w

BRU: O i l  & G a s  Spl. L i t i g a t i o n  A p p r o­

p r i a t i o n  a n d  O i l  & G a s  Spl. Proi. B R U  

Components •Oil & G a s . S p l ,  L i t i g a t i o n

EXPENDITURES/R&yENUES: (Thousands of Dollars)
OPERATING V y 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES “ " V 274.2 282.4 290.9 151 .3 155 .8
TRAVEL \ 9 .6 9 .9 1 0 . 2 5 .3 5 . 5
CONTRACTUAL \ 3 1 .8 3 2 .8 3 3 .8 2 0 .4 2 1 . 0
SUPPLIES \ 21.3 2 1 .9 2 2 . 6 13 .4 1 3 .8
EQUIPMENT A  35,6 - 0- - 0- - 0- - 0-
land & structures \GRANTS, CLAIMS \
MISCELLANEOUS \
TOTAL OPERATING - 0- 3 7 2 . \ ..347,0 ___357.5 190.4 196 .1

\tti,. & Gas S p e c ia l  L i t i g a t i o r - 0- -LJ.Z.2.J, 4 , 3 5 7 . 5 2 , 1 9 0 . 4 2 , 1 9 6 . 1

REVENUE \
FUNDING: (Thousands of Dollars) \V
GENERAL FUND - 0- 1 , 3 7 2 .5 4 , 3 4 7 .0 4^357 .5 2 , 1 9 0 . 4 2 , 1 9 6 . 1
FEDERAL FUNDS \
OTHER - 0- 3 7 2 .5 3 4 7 .0 375V5 190 .4 196 .1
TOTAL \
POSITIONS: \
FULL-TIME - 0- 5 5 5 \  3 3PART-TIME
TEMPORARY \
ANALYSIS : (Attach a separate page if necessary) 

P le a se  see a tta ch ed  a n a ly s i s .
)
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Division : A d m in is t ra t iv e  S e rv ic e s

t^
e c t o r Phone: 4 6 5 -3 6 7 2

idmini s t r a t i v e  S e r v i c e s   ____________ /

mmissioner: G race B e rg /S c h a ib le , A tty . Gen.Approved by Commissioner 
Agency: Departm ent o f  Law

Date: March 1. 1988 

Date: March 1 , 1988

Distribution (bypreparer): / 9 tc j/ s e c /  2
Legislative Finance 7
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page of



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution No. SB 4°*

I t  i s  d i f f i c u l t  f o r  the  Department o f  Law t o  e s t im a te  w ith  any 
e x a c t i tu d e  the r e s o u rc e s  r e q u i r e d  to  implement SB 401. as i t  i s  c u r r e n t l y  
d r a f t e d .  However, we can i d e n t i f y  a re a s  we expec t w i l l  r e q u i r e  
s u b s t a n t i a l  a d d i t i o n a l  l e g a l  s e r v i c e s .

S e c t io n  1 c r e a te s  a tw o -s tep  app ea l p ro c e s s  f o r  any taxp aye r  
who b e l i e v e s  th a t  a re q u e s t  f o r  in fo rm a t io n  o r  m a t e r i a l s  d u r in g  the 
cou rse  o f  an a u d i t ,  i n v e s t i g a t i o n ,  o r  in s p e c t io n  i s  u n re a s o n a b le .  Th is  
s e c t io n  d r a m a t ic a l l y  expands the c ircum stances  under which a taxp aye r  
cou ld  r e fu s e  to  p ro v id e  access  to  documents (and th e re b y  impede the 
a u d i t ,  i n v e s t i g a t i o n ,  o r  i n s p e c t i o n ) .  C u r r e n t ly  the  Department o f  
Revenue may is s u e  an a d m in i s t r a t i v e  summons. When a ta xp aye r  f a i l s  to  
produce the n e ce ssa ry  documents the department may go to  c o u r t  immedi­
a t e l y  f o r  a j u d i c i a l  d e te rm in a t io n .  The p ro p o s a l  in  s e c t i o n  one c re a te s  
an unnecessa ry  a d m in i s t r a t i v e  s tep  which w i l l  o n ly  d e la y  the u l t im a t e  
c o u r t  d e c i s io n .

Given t h i s  d ep a r tm en t 's  e xp e r ie n ce  in  o th e r  o i l  and gas
l i t i g a t i o n  re s p e c t in g  p ro du c t io n  o f  documents, we b e l i e v e  th a t  enactment 
o f  t h i s  s e c t io n  would r e q u i r e  one f u l l - t im e  a t t o rn e y  and a p a r a le g a l .

Under S e c t io n  7 ,  the new p rocedu re s  i n  the b i l l  would a pp ly  to  
a u d i t s ,  i n v e s t i g a t i o n s ,  o r  in s p e c t io n s  th a t  a re  pending as w e l l  as 
g r ie v a n c e s ,  th a t  have "n o t  been f u l l y  h ea rd "  as o f  the  e f f e c t i v e  da te  o f  
the b i l l .  Th is  s e c t io n  r a i s e s  s e r i o u s  s t a t u t e  o f  l im i t a t i o n  prob lems as 
w e l l  as p r a c t i c a l  ones f o r  a l l  c u r r e n t  c a se s .  I s s u e s  in c lu d e  whether 
the s t a t u t e  o f  l im i t a t i o n s ,  which would have run in  June 1988 , f o r
example , i s  t o l l e d  f o r  a case th a t  i s  ( a )  aw a it in g  the com m iss ion e r 's  
d e c i s i o n ,  (b ) in  h e a r in g  ( c )  in  c on fe ren ce  a t  the d i v i s i o n  l e v e l ,  o r  (d )
r e c e n t ly  assessed  o r  whether a case th a t  i s  a t  any g iven  s tage  a t  the
time o f  t h i s  b i l l ' s  e f f e c t i v e  date  must beg in  anew i f  the ta xp aye r  so
d e s i r e s .  We b e l i e v e  th a t  l i t i g a t i o n  o ve r  t h i s  s e c t i o n  w i l l  be p a r t i c ­
u l a r l y  in te n s e  because i t s  e f f e c t  c ou ld  be to  e l im in a t e  o r  s u b s t a n t i a l l y  
reduce eve ry  t a x p a y e r ' s  u l t im a t e  ta x  e xposu re . The t o t a l  a t  s ta ke  in  
the tax  cases th a t  a re  in  some s tage  o f  a d m in i s t r a t i v e  appea l exceeds 
$ 2 .5  b i l l i o n .

We b e l i e v e  th a t  enactment o f  t h i s  s e c t io n  would r e q u i r e  two 
f u l l - t im e  a t t o rn e y s  o v e r  a p e r io d  o f  t h r e e  y e a r s .  Combined w ith  the
impact o f  s e c t io n  one o f  the b i l l ,  we would a l s o  r e q u i r e  one f u l l - t im e
s e c r e t a r y .

The t im e l in e s  and a p p e l l a t e  scheme i n  the  rema inder o f  the 
b i l l  w i l l  a l s o  d r a m a t i c a l l y  a f f e c t  the Department o f  Law. C u r r e n t ly ,  
the Department o f  Law hand le s  o n ly  a v e ry  l im i t e d  number o f  ta x  casea . 
The l i t i g a t i o n  model both the Department o f  Revenue and the  Department 
o f  Law have been work ing toward i s  one in  which o i l  and gas ta x  cases 
would no t r e q u i r e  s i g n i f i c a n t  a t t o rn e y  r e p r e s e n t a t i o n  a t  the adm in i­
s t r a t i v e  l e v e l  w i th in  the Department o f  Revenue. Th is  b i l l ,  which 
p la c e s  the t r i a l  in  the  c o u r t  system , w i l l  r e q u i r e  a t t o r n e y s  f o r  a l l  ta x  
cases because o n ly  a t t o rn e y s  a re  a l low ed  to  r e p re s e n t  the s t a t e  in  
A la s k a 's  s u p e r i o r  c o u r t s .

page  of



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution No. SB ^ 01

We b e l i e v e  th a t  the se  t a x  cases  must be l i t i g a t e d  in  the same 
manner as o u r  c u r r e n t  o i l  and gas l i t i g a t i o n ,  in  which we use a combi­
n a t io n  o f  o u t s id e  coun se l and e x p e r t s  w ith  s t a t e  p e r s o n n e l .  There a re  
t h re e  rea son s  f o r  t h i s :

1 . There a re  m i l l i o n s  o f  d o l l a r s  a t  s ta k e  in  each o f  the cases —  the 
in d u s t r y  w i l l  c on t inu e  t o  devo te  th e  b e s t  l e g a l  r e s o u rc e s  a v a i l a b l e  
t o  these  c a se s ;

2 .  Adverse p receden t in  one case  c ou ld  s e r i o u s l y  harm the  s t a t e  in  
o th e r  c a se s ;  and

3 . The Department o f  Revenue, r a t h e r  than the c o u r t  system has a co rps 
o f  d e c is io n -m ak e rs  w ith  e x p e r t i s e  i n  the f i e l d  o f  o i l  and gas 
t a x a t i o n .  Such a r a d i c a l  change o f  fo rum , in  the e a r l i e s t  cases a t  
l e a s t ,  cou ld  p la c e  the  s t a t e  a t  g r e a t e r  r i s k  i n  a ttem p t in g  to  
r e c o v e r  i t s  p r o p e r ly  due t a x e s .

The f o l l o w in g  t a b le  shows the l e v e l  o f  e xp end itu re  f o r  the two 
p roceed ings  th a t  a re  most ana log ous  to  the cases th a t  would be genera ted  
under t h i s  b i l l ;  a c u r r e n t  ta x  p ro ceed ing  and the Amerada Hess r o y a l t y  
case which in v o lv e s  many o f  the same is s u e s  p re sen ted  in  the m a jo r  tax  
c ase s .

Amerada Hess

6 /3 0 /8 4
6 / 3 0 /8 5
6 / 3 0 /8 6
6 / 3 0 /8 7
6 / 3 0 / 8 8 ( E s t . )

T o t a l  Expended

1 , 7 2 2 ,3 4 0 . 5 1
3 , 5 9 8 , 6 6 6 . 5 0
6 , 9 0 9 , 8 3 2 . 8 2

1 1 , 4 7 8 , 2 9 6 . 4 4

T o t a l  
Avg A l l  

Avg l a s t  3 y r s

Annual Expended

1 ,7 2 2 ,3 4 0 .5 1
1 ,8 7 6 ,3 7 5 .9 1
3 , 4 0 1 ,1 6 6 . 3 2
4 , 4 7 8 , 4 6 3 . 5 7
5 , 6 2 0 , 0 0 0 . 0 0

1 7 ,0 9 8 ,3 4 6 .4 1
3 , 4 1 9 , 6 6 9 . 2 8
4 , 4 9 9 ,8 7 6 . 6 6

P ro d u c t io n ,  O i l  Income Tax

6 /3 0 /8 4
6 / 3 0 / 8 5
6 / 3 0 /8 6
6 /3 0 /8 7
6 /3 0 /8 8 ( E s t . )

T o t a l  Expended

1 9 1 ,0 4 1 .7 5
6 9 5 ,3 5 6 .7 1

1 , 5 6 8 , 2 5 4 . 6 3
2 , 9 2 2 , 6 1 8 . 5 2

T o t a l  
Avg A l l  

Avg l a s t  3 y r s

Annual Expended

1 9 1 ,0 4 1 .7 5
5 0 4 ,3 1 4 .9 6
8 7 2 ,8 9 7 .9 2

1 , 3 5 4 ,3 6 3 . 9 2
3 , 9 7 5 , 0 0 0 . 0 0

6 , 8 4 7 , 6 1 8 . 5 5
1 , 3 6 9 ,5 2 3 . 7 1
2 , 0 5 0 , 7 5 3 . 9 5
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution No. SB ______

The b i l l  cou ld  e f f e c t i v e l y  r e q u i r e  the Department Law to 
l i t i g a t e  s im u l ta n e o u s ly  s e v e r a l  t r i a l  . le v e l  c a s e s ,  w h i le  app ea ls  a re  
be ing argued i n  the A la ska  Supreme C o u r t .  Look ing a t  ou r e xp e r ie n ce  in  
the tax  cases  and in  Amerada Hess we reg a rd  the c u r re n t  e xp end itu re  
l e v e l  o f  $4 m i l l i o n  a n n u a l ly  as ou r base f o r  revenue tax  c a s e s .  There 
a re  s e v e r a l  o th e r  cases th a t  j u s t i f y  an e f f o r t  p a r a l l e l i n g  the c u r re n t  
ta x  case because o f  the amount a t  s t a k e .  There w i l l  a l s o  be numerous 
cases th a t  each in v o lv e  tens o f  m i l l i o n s  o f  d o l l a r s .  In  FY 89 we have 
reques ted  $1 m i l l i o n  above ou r  base . Th is  amount r e f l e c t s  o u r  b e l i e f  
t h a t  cases  under t h i s  b i l l  w i l l  n o t  be ready  f o r  Department o f  Law 
p ro s e c u t io n  u n t i l  m id -y e a r .  Fo r FY 90 and FY 91 we b e l i e v e  th a t  in  
o rd e r  to  e f f e c t i v e l y  p ro secu te  an a d d i t i o n a l  f o u r  to  s i x  cases p e r  y e a r  
a t  the t r i a l  c o u r t  l e v e l  we would r e q u i r e  an a d d i t i o n a l  $4 m i l l i o n .  
A f t e r  th a t  p e r io d  the  amount re q u i re d  shou ld  be reduced s u b s t a n t i a l l y  
because o f  c o u r t  p receden t e s t a b l i s h e d  th rough the  e a r l i e r  c a s e s ,  
e l im in a t i o n  o f  b a c k lo g ,  and new cases w ith  s u b s t a n t i a l l y  l e s s  a t  s t a k e .  
A c c o rd in g ly ,  we b e l i e v e  th a t  in  FY 92 and 93 ou r t r i a l  l e v e l
e xp end i tu re s  cou ld  be reduced to  $2 m i l l i o n  above base f o r  each y e a r  and
in  FY 94 t o  o u r  base . A d d i t i o n a l l y ,  we have reques ted  $ 3 7 2 ,5 0 0  in  FY 89 
f o r  the f i v e  new s t a f f  p o s i t i o n s  d e sc r ib ed  above. The impact o f  S e c t io n  
I and S e c t io n  7 w i l l  be f e l t  on ou r s t a f f  as soon as the b i l l  goes i n t o
e f f e c t .  Two o f  the f i v e  p o s i t i o n s  w i l l  be d e le te d  in  FY 92 when work
from  the t r a n s i t i o n a l  p e r io d  shou ld  be com p le ted . We n o te  t h a t  
e x te n s iv e  l i t i g a t i o n  w i l l  be ongoing even a f t e r  t h a t  f i s c a l  y e a r  as 
a u d i t s  and ta x  laws f o r  the y e a rs  a f t e r  1981 a re  c h a l le n g e d .

Appea ls t o  the Supreme Cou rt would occu r under e i t h e r  the 
c u r re n t  o r  p roposed framework . A cco rd in g ly  we have not in c lu d ed  c o s t s  
f o r  a p p ea l .



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution N o  S B .AQ1.-----

SB 401 F i s c a l  A n a ly s is

Department o f  Law S t a f f  C osts

S e c t io n  1 Costs  S e c t io n  7 Costs

P a r a le g a l
A t ty  I I I A s s t ,  I I A t ty  IV A t ty  I I I Leg Sec I TOTAL

F e r .  Svcs . 6 3 .7 4 3 . 3 7 2 .0 6 3 .7 3 1 .5 2 7 4 .2

T ra v e l 2 . 4 2 . 4 2 . 4 2 . 4 - 0- 9 .6

C o n t ra c tu a l 6 . 6 6.6 6.6 6.6 5 .4 3 1 .8

Supp l ie s 4 . 5 4 . 5 4 . 5 4 . 5 3 .3 2 1 .3

Equipment 6.8 6.8 6.8 6.8 8 .4 3 5 .6

T o t a l 8 4 . 0 6 3 .6 9 2 .3 8 4 . 0 4 8 . 6 3 7 2 .5

P o s i t i o n  and a s s o c ia te d  c o s t s  beyond FY 89 in c lu d e  a 3% annua l i n f l a t i o n  
f a c t o r ,  l e s s  one -t im e  i tem s . The two a t t o rn e y s  r e q u i r e d  f o r  S e c t io n  7 
t r a n s i t i o n a l  l i g i t a t i o n  a re  d e le t e d  a f t e r  FY 91 . The c o s t s  f o r  these  
new p o s i t i o n s  w i l l  occu r in  the O i l  & Gas BRU as in te ra g en c y  funded . 
However, g e n e ra l  funds must a l s o  be in c lud ed  in  the annua l s ep a ra te  
a p p ro p r i a t i o n  f o r  o i l  and gas s p e c i a l  l i t i g a t i o n  to o f f s e t  these  c o s t s .
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Position Title
Attorney III

No. of Positions
 1

Range/Step
22A

Barg. Unit
PX

Time Status

PFT

Staff Months

12

location

Anchorage

Flection District

Type of Expenditure Amount

1 2 3

Salary •49,140

ncncfils 14,597

Premium Pay

Other

Total Personal Services 63,738

Travel 2,400

Contractual 6,600

Commodities 4,500
ipuicnl 6,800

(Micr

Total Cost 84,038

Funding Source for Total Cost

Federal Receipts 1002
C 1. Match 1003

(icncral Fund 1004

(»F Program Receipts 1005

Other / i n t e r a g e n c y  R e c e i p t s 1007 84,038

Justification

T h i s  p o s i t i o n  is r e q u i r e d  to o v e r c o m e  c h a l l e n g e s  

f o r  r e a s o n a b l e n e s s  t h a t  a r e  e x p e c t e d  to a r i s e  

d u r i n g  the c o u r s e  of  o i l  a nd g a s  t a x  a u d i t s ,  if 

the p r o v i s i o n s  of  S e c t i o n  1 of S B  401 b e c o m e  law. 

T h e r e  a re l i t e r a l l y  h u n d r e d s  of t h o u s a n d s  o f  d o c u­

m e n t s  t h a t  a re s u b j e c t  to i n s p e c t i o n  an d  e x a m i n a­

tio n  d u r i n g  a n  a u d i t  of  o i l  an d  g as p r o d u c t i o n  a n d  

i n c o m e  t a x  r e c o r d s .  T h i s  s e c t i o n  of  t he b i l l  

d r a m a t i c a l l y  e x p a n d s  the c i r c u m s t a n c e s  u n d e r  w h i c h  

a t a x p a y e r  c o u l d  r e f u s e  to p r o v i d e  a c c e s s  to 

f i n a n c i a l  t r a n s a c t i o n  d o c u m e n t s ,  a nd w i t h o u t  w h i c h  

an a u d i t  c o u l d  n ot e f f e c t i v e l y  p r o c e e d .  A l l o c a­

tion of t he p o s i t i o n  o n e  g r a d e  l o w e r  t h a n  t he f u l l  

j o u r n e y  l e v e l  of  A t t o r n e y  IV is a p p r o p r i a t e  f o r  

this w o r k  b e c a u s e  it m a i n l y  a d d r e s s e s  p r o c e d u r a l  

i s s u e s  r a t h e r  t h a n  s u b s t a n t i v e  l e g a l  i s s u e s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency
I1IUJ

Component

D e p a r t m e n t  o f  L a w

O i l  & G a s  S p e c i a l  P r o j e c t s  

O p e r a t i o n s _______________________

Page 1 of 5
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Position Title , , ,P a r a le g a l  A s s i s t a n t  I I No. of Positions
i 1

Range/Step 16A Barg. Unit GGU
Time Status Staff Months Location Election District

PFT 12 Anchorage 8

Justification

Type of Expenditure Amount i

1 2 3

.Salary 32.424

Benefits 10,901 \ ' • v

Premium Pay ■' ■ • • •' C W
Other

Total Personal Services 43.325

Travel 2.400

Contractual 6,600

Commodities 4,500

Equipment 6.800
Ulhcr

Total Cost 63,625

Funding Source for Total Cost

Federal Receipts 1002

G. F. Match 1003

General Fund 1004

GF Program Receipts 1005

Other /Interagency Receipts 1007 63,625

Th is  p o s i t i o n  i s  needed to  overcome c h a l le n g e s  f o r  
re a son ab le n e s s  th a t  a re  expected t o  a r i s e  d u r in g  
the cou rse  o f  o i l  and tax  a u d i t s ,  i f  the p r o v i ­
s io n s  o f  S e c t io n  1 o f  SB 401 become law . There 
a re  l i t e r a l l y  hundreds o f  thousands o f  documents 
th a t  a re  s u b je c t  t o  in s p e c t io n  and exam ina t ion  
du r in g  an a u d i t  o f  o i l  and gas p ro d u c t io n  and 
income ta x  r e c o rd s .  Th is  s e c t io n  o f  the b i l l  
d r a m a t i c a l l y  expands the c ircum stances  under which 
a ta x p ay e r  c ou ld  r e fu s e  to  p ro v id e  access  to  
f i n a n c i a l  t r a n s a c t i o n  documents, and w ith ou t  which 
a t a x  a u d i t  cou ld  n o t  e f f e c t i v e l y  p ro ceed . Th is  
p o s i t i o n  would be r e s p o n s ib le  f o r  t r a c k in g  the 
m u l t i tu d e  o f  re sp on ses  and c h a l le n g e s  t o  t a x  
a u d i t o r  r e q u e s t s  f o r  in f o rm a t i o n .  Th is  work i s  
i d e a l l y  s u i t e d  to  the P a r a le g a l  A s s is t a n t  I I  j o b  
c l a s s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency
BRU

Component

Department of Law F Y  8 9
Oil & Gas Special Projects

Operations

I age Z til j

Revised Dale



Position Title
Attorney IV

No. of Positions
I

Range/Step
24A

Rarg. Unit
PX

Time Status

PIT

Staff Months

12

Location

Anchorage

Election District

Type o f Expenditure Amount

1 2 3

Salarv 5 6 . 2 4 4

Benefits 1 5 . 7 1 3

Premium Pay
Other

Total Personal Services 7 1 . 9 5 7

Travel 2 , 4 0 0

Contractual 6 , 6 0 0

Commodities 4 , 5 0 0
Equipment 6 . 8 0 0
Other

Total Cost 9 2 . 2 5 7

Funding Source for Total Cost

Federal Receipts 1002
G F. Match 1003
General Fund 1004
GF Program Receipts 1005

Other / I n t e r a g e n c y  R e c e i p t s 1007 9 2 , 2 5 7

Justification

T h i s  is o n e  of t h r e e  p o s i t i o n s  t h a t  w i l l  be n e e d e d  

to h a n d l e  l i t i g a t i o n  tha t  is e x p e c t e d  to a r i s e  

f r o m  the t r a n s i t i o n a l  p r o v i s i o n s  of  SB  4 0 1 ,  if 

S e c t i o n  7 is a d o p t e d  a nd b e c o m e s  law. T h i s  

s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  of l i m i t a t i o n  

p r o b l e m s  as w e l l  as p r a c t i c a l  o n e s  f or a ll c u r r e n t  

o i l  a n d  g a s  c a ses. L i t i g a t i o n  o v e r  t h i s  s e c t i o n  

w i l l  be  p a r t i c u l a r l y  i n t e n s e  b e c a u s e  its e f f e c t  

c o u l d  be  to e n t i r e l y  e l i m i n a t e  o r  s u b s t a n t i a l l y  

r e d u c e  e v e r y  t a x p a y e r ' s  u l t i m a t e  t a x  e x p o s u r e .  

T h e  t o t a l  at s t a k e  in the o i l  a n d  g a s  i n c o m e  an d  

p r o d u c t i o n  t a x  c a s e s  that are in s o m e  s t a t e  of 

a d m i n i s t r a t i v e  a p p e a l ,  a nd w h i c h  w o u l d  be s u b j e c t  

to t h e  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s ,  e x c e e d  $ 2.5 

b i l l i o n .  A l l o c a t i o n  to the A t t o r n e y  IV l e v e l  is 

r e c o m m e n d e d  b e c a u s e  of t h e  s u b s t a n t i v e  l e g a l  

i s s u e s  i n v o l v e d  in t h i s ' a s p e c t  o f  the bill.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

IIRIJ

Component

D e p a r t m e n t  of  L a w
F Y  8 9

O i l  & G a s  S p e c i a l  P r o i e c t s
Page 3 of 5

O p e r a t i o n s Revised Dale



Position Title
A t t o r n e y  III

Sta ff Months
No. of Positions
 1

Range/Step
22A

Darg. Unit
PX

Time Status

• P F T 12

Location
A n c h o r a g e

Election District

Type o f Expenditure Amount
! i 2 3

SalarY •49.140 ■ .■ / \ r

: ■ '
Benefits 14.597
Premium Pay
Other

Total Personal Services 6 3 ,7 3 8
Travel 2 ,4 0 0
Contractual 6 ,6 0 0
Commodities 4 ,5 0 0
Equipment 6 .8 0 0
Other

Tota l (.'osl 8 4 .0 3 8

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other / I n t e r a g e n c y  R e c e i p t s  1007 M i

Justification

T h i s  is t he s e c o n d  o f  t h r e e  p o s i t i o n s  t h a t  w i l l  be 

n e e d e d  to h a n d l e  l i t i g a t i o n  t h a t  is e x p e c t e d  to 

a r i s e  f r o m  the t r a n s i t i o n a l  p r o v i s i o n s  of SB  401, 

if S e c t i o n  7 is a d o p t e d  a n d  b e c o m e s  law. T h i s  

s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  o f  l i m i t a t i o n  

p r o b l e m s  as  w e l l  as p r a c t i c a l  o n e s  f o r  a l l  c u r r e n t  

o i l  a n d  g a s  c a s e s .  L i t i g a t i o n  o v e r  t h i s  s e c t i o n  

w i l l  b e  p a r t i c u l a r l y  i n t e n s e  b e c a u s e  i ts e f f e c t  

c o u l d  be  to e n t i r e l y  e l i m i n a t e  o r  s u b s t a n t i a l l y  

r e d u c e  e v e r y  t a x p a y e r ' s  u l t i m a t e  t a x  e x p o s u r e .  

T h e  t o t a l  at s t a k e  in  the o i l  a nd g a s  i n c o m e  a n d  

p r o d u c t i o n  t ax c a s e s  that ar e  in  s o m e  s t a t e  of 

a d m i n i s t r a t i v e  a p p e a l ,  a n d  w h i c h  w o u l d  be  s u b j e c t  

to t he b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s ,  e x c e e d  $ 2 . 5  

b i l l i o n .  T h i s  p o s i t i o n  w i l l  a s s i s t  t he A t t o r n e y  

I V  r e s p o n s i b l e  f o r  s t a t u t e  of  l i m i t a t i o n  p r o b l e m s  

in t he c o n d u c t  of  e x t e n s i v e  an d  c o m p l e x  l i t i g a t i o n  

r a i s e d  by  the b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r t m e n t  o f  L a w ______________

II1UJ O i l  & G a s  S p e c i a l  P r o j e c t s

Component O p e r a t i o n s _______________________

Page 4  o f 5
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Position Title
Legal Secretary I

No. of Positions
1

Range/Step
10B

Barg. Unit
GGU

Time Status

PF T

Staff Months

12
Location
A n c h o r a g e

Election District

Type o f Expenditure
1

Salary
Benefits
Premium Pay
Other

Total Personal Services

2 2 , 7 1 6

3 . 7 4 9

Travel
Contractual
Commodities
Equipment
Other

Tota l Cost

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
CF Program Receipts 1005
Other / I n t e r a g e n c y  R e c e i p t s  1007

Amount

-o-
5 . 4 0 0

3 , 3 0 0

8 . 4 0 0

4 8 . 5 6 5

4 8 . 5 6 5

Justification
T h i s  is t h e  t h i r d  of t h r e e  p o s i t i o n s  t hat w i l l  be 

n e e d e d  to h a n d l e  l i t i g a t i o n  t h a t  is  e x p e c t e d  to 

a r i s e  f r o m  the t r a n s i t i o n a l  p r o v i s i o n s  of S B  4 01, 

if S e c t i o n  7 is a d o p t e d  and b e c o m e s  law. T h e  

p o s i t i o n  w i l l  p r o v i d e  l aw o f f i c e  s u p p o r t  f o r  t he 

two a t t o r n e y s  r e q u i r e d  b y  S e c t i o n  7, a n d  t he 

p o s i t i o n  w i l l  a l s o  p r o v i d e  o f f i c e  s u p p o r t  fo r  t he 

a t t o r n e y  a nd the p a r a l e g a l  r e q u i r e d  by  t h e  t w o -  

s t e p  a p p e a l s  p r o v i s i o n s  of S e c t i o n  1. C o n s e q u e n t­

ly, the p o s i t i o n  w i l l  p r o v i d e  f u l l - s p e c t r u m  l a w  

o f f i c e  c l e r i c a l  s e r v i c e s ,  and a l l o c a t i o n  to  L e g a l  

S e c r e t a r y  I is t h e r e f o r e  r e c o m m e n d e d .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r t m e n t  of  L a w ______________

B R U  O i l  & G a s  S p e c i a l  P r o j e c t s

Component O p e r a t i o n s _______________________

Page 5 of 5
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C O N T I N U A T I O N  o f  F I S C A L  N Q T E ,  A N A L Y S I S

F o r  Bili/Resolution N o .  C SSB (Jud.)

'i . ' • ■

Th is  f i s c a l  no te  supe rcedes the n o te  o f  March 1 , 1988 . N eve r­
t h e l e s s ,  o b s e rv a t i o n s  made i n  t h a t  n o te  c on t inu e  t o  be r e l e v e n t .

The a d d i t i o n  o f  HB 58 p r o v i s i o n s  in - s e c t i o n  7 ,  p a r t i c u l a r l y  
w ith  r e s p e c t  t o  t r a n s f e r  r e v iew  (AS 4 3 . 0 5 . 2 3 4 ( a ) ) ,  e d i t e d  t r a n s c r i p t s -  
(AS 4 3 . 0 5 . 2 3 6 ) ,  and d r a f t i n g  r e g u la t i o n s  (AS 4 3 . 0 5 . 2 3 8 )  c r e a t e s  a 
s u b s t a n t i a l l y  in c r e a s e d  l e g a l  w o rk lo a d .  Of t h e s e ,  th e  e d i t i n g  o f  
t r a n s c r i p t s  i s  th e  most h i g h ly  s p e c u la t i v e .  I f  l e g i s l a t i v e  comm ittees 
u nde r ta ke  m a jo r  ta x  p o l i c y  r e v iew ,  t h i s  fu n c t i o n  w i l l  be e s p e c i a l l y  
c r i t i c a l .  We n o t e ,  how eve r , t h a t  s e c t i o n •1 o f  th e  o r i g i n a l  SB 401 has  
been d e le t e d ,  thu s  o f f s e t t i n g  what we b e l i e v e  t o  be a r e a s o n a b le  e s t i ­
mate o f  r e s o u r c e s  r e q u i r e d  under new s e c t i o n  7.

Under s e c t i o n  1 2 ,  the new p rocedu re s  i n  the  b i l l  would a p p ly  
to  g r ie v a n c e s ,  t h a t  have  n o t  been appea led  to  th e  s u p e r i o r  c o u r t  as o f  
the  e f f e c t i v e  d a te  o f  the b i l l .  T h is  s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  o f  
l im i t a t i o n  p rob lem s as  w e l l -  a p r a c t i c a l  ones f o r  a l l  c u r r e n t  c a s e s .

. I s s u e s  in c lu d e  whethe r the s t a t u t e  o f  l im i t a t i o n s ,  which wou ld have  ru n '  
i n  June 1 9 8 8 , f o r  examp le , i s  t o l l e d  f o r  a case t h a t  i s  ( a )  aw a i t in g  th e  
c om m iss ion e r 's  d e c i s i o n ,  ( b )  i n  h e a r in g ,  ( c )  i n  c on fe ren ce  a t  th e  d i v i ­
s i o n  l e v e l ,  o r  (d )  r e c e n t l y  a sse ssed  o r  whether a case  t h a t  i s  a t  any 
g i v e n ’ s tag e  a t  th e  t im e o f  t h i s  b i l l ' s  e f f e c t i v e  da te  must b eg in  anew i f  
the  t a x p a y e r  so d e s i r e s .  We b e l i e v e  th a t  l i t i g a t i o n  o v e r  t h i s  s e c t i o n  
w i l l  be p a r t i c u l a r l y  in t e n s e  because i t s  e f f e c t  c ou ld  be t o  e l im in a t e  o r  
s u b s t a n t i a l l y  reduce e v e ry  t a x p a y e r ' s  u l t im a t e  t a x  e xp o su re .  The t o t a l  

' a t  s ta k e  i n  the t a x  cases  t h a t  a re  i n  some s tag e  o f  a d m in i s t r a t i v e  
app ea l exceeds $ 2 . 5  b i l l i o n .

We b e l i e v e  t h a t  enactment o f  t h i s  s e c t io n  would r e q u i r e  two 
f u l l - t i m e  a t t o r n e y s  o v e r  a p e r i o d  o f  t h r e e  y e a r s .  Combined w i th  th e  
impact o f  s e c t i o n  seven o f  th e  b i l l ,  we would a l s o  r e q u i r e  one f u l l - t i m e  
s e c r e t a r y .

The t im e l i n e s  and a p p e l l a t e  scheme in  p roposed AS 4 3 . 0 5 . 2 4 8  
w i l l  a l s o  d r a m a t i c a l l y  a f f e c t  th e  Deaprtment o f  Law. C u r r e n t l y ,  th e  
Department o f  Law h and le s  o n ly  a v e r y  l im i t e d  number o f  t a x  c a s e s .  The 
l i t i g a i t o n  model bo th  the Department o f  Revenue and th e  Department o f  
Law have been work ing toward  i s  one i n  which o i l  and gas ta x  cases would 
n o t  r e q u i r e  s i g n i f i c a n t  a t t o r n e y  r e p r e s e n t a t i o n  a t  th e  a d m in i s t r a t i v e  
l e v e l  w i t h in  the  Department o f  Revenue. Th is  b i l l ,  which p la c e s  th e  
t r i a l  i n  th e  c o u r t  sy s tem , w i l l  r e q u i r e  a t t o r n e y s  f o r  a l l  t a x  cases  
because o n ly  a t t o r n e y s  a re  a l low ed  to  r e p re s e n t  the  s t a t e  i n  A la s k a ' s  
s u p e r i o r  c o u r t s .

W e  b e l i e v e  t h a t  t h e s e  t a x  c a s e s  m u s t  b e  l i t i g a t e d  i n  t h e  s a m e  

m a n n e r  as o u r  c u r r e n t  o i l  a n d  g a s  l i t i g a t i o n ,  in  w h i c h  w e  u s e  a c o m b i­

n a t i o n  of  o u t s i d e  c o u n s e l  a n d  e x p e r t s  w i t h  s t a t e  p e r s o n n e l .  T h e r e  a r e  

t h r e e  r e a s o n s  f o r  this:



C O N T I N U A T I O N  o f  F I S C A L  N O T E .  A N A L Y S I S

F o r  Biil/Resolution N n . CSSB 401 (Jud.)

i

1 . There a r e  m i l l i o n s  o f  d o l l a r s  a t  s ta k e  i n  each o f  th e  cases  —  the 
in d u s t r y  w i l l  c on t in u e  t o  devo te  th e  b e s t  l e g a l  r e s o u r c e s  a v a i l a b l e  
to  the se  c a s e s ;

2 .  Adverse p receden t i n  one case  c o u ld  s e r i o u s l y  harm the  s t a t e  i n  
o t h e r  c a s e s ;  and

3 .  The Department o f  Revenue , r a t h e r  than th e  c o u r t  system  has a c o rp s  
o f  d e c is io n -m a k e rs  w ith  e x p e r t i s e  in  th e  f i e l d  o f  o i l  and gas 
t a x a t i o n .  Such a r a d i c a l  change o f  fo rum , i n  the e a r l i e s t  c a se s  a t  
l e a s t ,  c ou ld  p la c e  th e  s t a t e  a t  g r e a t e r  r i s k  i n  a t tem p t in g  to  
r e c o v e r  i t s  p r o p e r l y  due t a x e s . .

The f o l l o w in g  t a b le  shows the l e v e l  o f  e xp en d i tu re  f o r  th e  two 
p roceed ing s  t h a t  a r e  most an a log ou s  to  th e  cases  t h a t  would be gene ra ted  
unde r t h i s  b i l l ;  a c u r r e n t  t a x  p ro c e e d in g  and the Amerada Hess r o y a l t y  
case  which i n v o lv e s  many o f  .the same i s s u e s  p re sen ted  i n  the  m a jo r  ta x  
c a se s .

Amerada Hess

6 / 3 0 / 8 4
6 /3 0 / 8 5
6 /3 0 /8 6
6 / 3 0 /8 7
6 / 3 0 / 8 8  ( E s t . )

T o t a l  Expended Annual Expended

1 , 7 2 2 , 3 4 0 . 5 1  1 , 7 2 2 , 3 4 0 . 5 1 '
3 , 5 9 8 , 6 6 6 . 5 0  1 , 8 7 6 , 3 7 5 . 9 1
6 , 9 0 9 , 8 3 2 . 8 2  3 , 4 0 1 , 1 6 6 . 3 2

1 1 , 4 7 8 , 2 9 6 . 4 4  4 , 4 7 8 , 4 6 3 . 5 7
5 , 6 2 0 , 0 0 0 . 0 0

T o t a l  1 7 , 0 9 8 , 3 4 6 . 4 1
Avg A l l  3 , 4 1 9 , 6 6 9 . 2 8

Avg l a s t  3 y r s  4 , 4 9 9 , 8 7 6 . 6 6

P r o d u c t io n ,  O i l  Income Tax

T o t a l  Expended

6 /3 0 /8 4
6 / 3 0 / 8 5
6 /3 0 /8 6
6 /3 0 /8 7
6 / 3 0 /8 8 ( E s t . )

1 9 1 , 0 4 1 .7 5
6 9 5 , 3 5 6 . 7 1

1 , 5 6 8 , 2 5 4 . 6 3
2 , 9 2 2 , 6 1 8 . 5 2

T o t a l  
Avg A l l  

Avg l a s t  3 y r s

Annual Expended

1 9 1 ,0 4 1 .7 5
5 0 4 , 3 1 4 .9 6
8 7 2 , 8 9 7 . 9 2

1 , 3 5 4 , 3 6 3 . 9 2
3 , 9 7 5 , 0 0 0 . 0 0

6 , 8 4 7 , 6 1 8 . 5 5
1 , 3 6 9 , 5 2 3 . 7 1
2 , 0 5 0 , 7 5 3 . 9 5

page. of



C O N T I N U A T I O N  o f  F I S C A L  N Q T E .  A N A L Y S I S

F o r  Bill/Resolution N o .  CSSB 4̂ )1 (Jud.)

' i •

The b i l l  c ou ld  e f f e c t i v e l y  r e q u i r e  the  Department Law t o  l i t i ­
g a te  s im u l ta n e o u s ly  s e v e r a l  t r i a l  l e v e l  c a s e s ,  w h i le  app ea ls  a r e  b e in g  
argued i n  the A la sk a  Supreme C o u r t .  Look ing  a t  ou r  e xp e r ie n ce  in  the  
ta x  cases  and i n  Amerada Hess we re g a rd  th e  c u r r e n t  e xp end itu re  l e v e l  o f  
$4 m i l l i o n  a n n u a l ly  as o u r  base  f o r  revenue ta x  c a s e s .  The re  a re .  
s e v e r a l  o t h e r  cases t h a t  j u s t i f y  an e f f o r t  p a r a l l e l i n g  th e  c u r r e n t  t a x  
case because o f  the amount a t  s t a k e .  There  w i l l  a l s o  be numerous cases  
t h a t  each in v o lv e  ten s  o f  m i l l i o n s  o f  d o l l a r s .  I n  FY 89 we have 
r e q u e s te d  $1 m i l l i o n  above ou r  b a se .  T h is  amount r e f l e c t s  o u r  b e l i e f  
t h a t  case s  under t h i s  b i l l  w i l l  n o t  be ready  f o r  Department o f  Law 
p r o s e c u t i o n  u n t i l  m id - y e a r .  F o r  FY 90 and FY 91 we b e l i e v e  t h a t  i n  
o r d e r  t o  e f f e c t i v e l y  p ro s e c u te  an a d d i t i o n a l  f o u r  t o  s i x  cases p e r  y e a r  
a t  th e  t r i a l  c o u r t  l e v e l  we would r e q u i r e  an a d d i t i o n a l  $4 m i l l i o n .  
A f t e r  t h a t  p e r io d  th e  amount r e q u i r e d  shou ld  be reduced s u b s t a n t i a l l y  
because o f  c o u r t  p re c ed en t  e s t a b l i s h e d  th rough the  e a r l i e r  c a s e s ,  
e l im in a t i o n  o f  b a c k lo g ,  and new case s  w ith  s u b s t a n t i a l l y  l e s s  a t  s t a k e .  
A c c o rd in g ly ,  we b e l i e v e  t h a t  i n  FY 92 and 93 ou r t r i a l  l e v e l  

• e x p e n d i tu re s  c ou ld  be reduced t o  $2 m i l l i o n  above base f o r  each y e a r  and" 
i n  FY 94 t o  o u r  b a se . A d d i t i o n a l l y ,  we have reques ted  $ 3 7 2 ,5 0 0  i n  FY 89 
f o r  th e  f i v e  new s t a f f  p o s i t i o n s  d e s c r ib e d  above . The impact o f  S e c t io n  
•1 and S e c t io n  7 w i l l  be f e l t  on ou r  s t a f f  as soon as the b i l l  goes i n t o  
e f f e c t . .  Two o f  the  f i v e  p o s i t i o n s  w i l l  be d e le t e d  i n  FY 92 when work 
from  the t r a n s i t i o n a l  p e r i o d  sh ou ld  be com p le ted . We n o te  t h a t  
e x t e n s iv e  l i t i g a t i o n  w i l l  be ongo ing  even a f t e r  t h a t  f i s c a l  y e a r  as 
a u d i t s  and ta x  laws f o r  th e  y e a r s  a f t e r  1981 a re  c h a l le n g e d .

Appea ls  t o  the Supreme Cou rt  would occu r under e i t h e r  th e  
c u r r e n t  o r  p roposed  fram ework . A c c o rd in g ly  we have no t in c lu d e d  c o s t s  
f o r  a p p e a l .



i
CSSB 401 F i s c a l  A n a ly s is  

Department o f  Law S t a f f  C os ts

C O N T I N U A T I O N  o f  F I S C A L  N O T E .  A N A L Y S I S

F o r  Bill/Resolution N n - QSSB 4j)l (Jud.)

S e c t io n  7 C o s ts  S e c t io n  12 C os ts

A t t y  I I I
P a r a le g a l  
A s s t .  I I A t ty  IV A t ty  I I I Leg Sec I TOTAL

P e r .  S vc s . 6 3 . 7 4 3 . 3 7 2 . 0 6 3 .7 3 1 .5 2 7 4 .2
T r a v e l 2 . 4 2 . 4 2 . 4 2 . 4 - 0- 9 . 6
C o n t r a c tu a l 6. 6 6 . 6 6.6 6.6 5 . 4 3 1 . 8
S u p p l ie s 4 . 5 4 . 5 4 . 5 4 . 5 3 . 3 2 1 . 3
Equipment 6. 8 6 . 8 6 . 8 6.8 8 . 4 3 5 .6

T o t a l 8 4 . 0 6 3 . 6 9 2 . 3 8 4 .0 4 8 .6 ' 3 7 2 .5

P o s i t i o n  and a s s o c ia t e d  c o s t s  beyond FY 89 in c lu d e  a 3% annua l i n f l a t i o n  
f a c t o r ,  l e s s  one - t im e  i t em s .  The two a t t o rn e y s  r e q u i r e d  f o r  S e c t io n  7 
t r a n s i t i o n a l  l i g i t a t l o n  a re  d e le t e d  a f t e r  FY 91 . The c o s t s  f o r  th e se  
new p o s i t i o n s  w i l l  o ccu r  i n  the  O i l  & Gas BRU as in te ra g en c y  funded . 
However, g e n e r a l  funds  must a l s o  be in c lu d ed  i n  the  annua l s e p a ra t e  
a p p r o p r i a t i o n  f o r  o i l  and gas s p e c i a l  l i t i g a t i o n  t o  o f f s e t  th e se  c o s t s .

page  of



Position Title A tto rn ey  I I I No. o f Positions
1

Range/Step 22A Barg. Unit p x
l ime Status S ta ff Months Location Election District

P F T 12 Anchorage 8
•i

 ̂ -
fliaf SflAalanM

Type o f Expenditure Amount
1 2 3

Salarv •49 .140
Benefits 14 .5 9 7 ;v5£;< <
Premium Pay
Other

Tota l Personal Services 6 3 .7 3 8
Travel 2 .4 0 0
Contractual 6 ,6 0 0
Commodities 4 . 5 0 0
Equipment 6 ,8 0 0
Utlicr

T ota l Cost 8 4 ,0 3 8
■■ ' .

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Other / In t e r a g e n c y  R ece ip ts 1007 8 4 .0 3 8

Justification
Th is  p o s i t i o n  i s  r e q u i r e d  to  re v iew  l e g i s l a t i v e  
r e p o r t s  o f  c r i t i c a l  t a x  i n f o rm a t i o n  t o  in s u r e  
c o n f i d e n t i a l i t y ,  i f  th e  p r o v i s i o n s  o f  S e c t io n  7 o f  
CSSB 401 become law . There  a r e  l i t e r a l l y  thou ­
sands o f  documents t h a t  a r e  s u b je c t  t o  i n s p e c t i o n  
and e xam ina t ion  du r in g  a l e g i s l a t i v e  o v e r s ig h t  
rev iew  o f  th e  t a x  assessm en ts  and taxp aye r  r e c o rd s  
o f  o i l  and gas p ro d u c t io n  and income t a x e s .  A 
re v iew  o f  any o v e r s ig h t  r e p o r t s  is su ed  by the  
l e g i s l a t u r e  must be conducted c a r e f u l l y  t o  i n s u r e  
t a x p ay e r  c o n f i d e n t i a l i t y  as r e q u i r e d  by t h i s  
s e c t i o n ,  a s  w e l l  as th e  U .S .  Tax Code. Substan ­
t i a l  c o o r d in a t i o n  between the Departments o f  Law 
and Revenue, and the  l e g i s l a t i v e  o v e r s ig h t  commit- 

■ te e  w i l l  be r e q u i r e d .  A l l o c a t i o n  o f  the p o s i t i o n  
one g rade low e r  than the  f u l l  j o u rn e y  l e v e l  o f  
A t to rn e y  IV  i s  a p p ro p r i a t e  f o r  t h i s  work because 
i t  m a in ly  add re s se s  p r o c e d u r a l  i s s u e s  r a t h e r  than  
s u b s ta n t iv e  l e g a l  i s s u e s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency Department o f  Law____________
BRU O i l  & Gas S p e c i a l  P r o j e c t s

Component O p e ra t io n s_____________________
Page 1 o f 5 i
Revised Dale

F Y  8 9



Position Title
Paralegal Assistant II

No. of Positions
1

Range/Step
16A »«g. «  GGU

Time Status

PFT

Staff Months

12

Location

Anchorage

Election District

8

..... -.......... -..-......
Justification

Type o f Expenditure Amount
1 2 3

Salarv 3 2 , 4 2 4 "
Benefits 1 0 , 9 0 1 .'■■/yyy. >> •&sk\/'W'y‘A
Premium Pay
Other

Tota l Personal Services 4 3 , 3 2 5
Travel 2 . 4 0 0
Contractual 6 , 6 0 0
Commodities 4 , 5 0 0
Equipment 6 , 8 0 0
Other

Tota l Com f 6 3 , 6 2 5

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 6 3 , 6 2 5
GF Program Receipts 1005
Other

Th is  p o s i t i o n  i s  needed t o  m on i to r  and c o n t r o l  t a x  
documents t r a n s f e r r e d  to  the l e g i s l a t u r e ,  i f  th e  
p r o v i s i o n s  o f  S e c t io n  7 o f  CSSB 401 become law . 
The re  a re  l i t e r a l l y  thousands o f  documents t h a t  
a re  s u b je c t  t o  in s p e c t io n  and exam ina t io n  du r in g  
a l e g i s l a t i v e  o v e r s ig h t  rev iew  o f  t a x  assessments 
and ta x p a y e r  r e c o rd s  o f  o i l  and gas p ro d u c t io n  and 
income t a x e s .  C a r e f u l  re v iew  and s c r u t i n y  o f  any 
r e p o r t s  is su ed  t o  in s u r e  t a x p a y e r  c o n f i d e n t i a l i t y  
a re  e s s e n t i a l  under the  p roposed  s t a t u t e  as w e l l  
as th e  U .S .  Tax Code. T h is  P a r a le g a l  A s s i s t a n t  I I  
p o s i t i o n  i s  i d e a l l y  s u i t e d  to  a s s i s t  the a t t o r n e y  
r e s p o n s ib le  f o r  rev iew  o f  r e p o r t s  i n  m on i to r in g  
and c o n t r o l l i n g  t a x  r e p o r t  documents.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency Department of Law

BRU Oil & Gas.Special Projects

Component Operations_______________

Page 2  o f  5 
Revised Dale

F Y  8 9



Position Title
Attorney XV

No. of Positions Range/Step
24A

Darg. Unit
P X

Time Status

P F T

S ta ff Months
12
::.>!%•: C::;

■•Sf'vx
Funding Source fo r Total Cost

Federal Receipts 1002
G. F. Match 1003

General Fund 1004

G F  Program Receipts 1005

Other / I n t e r a g e n c y  R e c e i p t s  1007 9 2 ,2 5 7

Location
Anchorage

Election District

Type o f Expenditure Amount
1 2 3

Salarv ’5 6 , 2 4 4
Benefits 1 5 . 7 1 3
Premium Pay
Other

Tota l Personal Services 7 1 , 9 5 7
Travel 2 , 4 0 0
Contractual 6 , 6 0 0
Commodities 4 . 5 0 0
Equipment 6 , 8 0 0
Utlicr

Tota l Cost 9 2 , 2 5 7

Justification

Th is  i s  one o f  t h r e e  p o s i t i o n s  t h a t  w i l l  be needed 
to  h an d le  l i t i g a t i o n  t h a t  i s  expected  t o  a r i s e  
f rom  the  t r a n s i t i o n a l  p r o v i s i o n s  o f  CSSB 4 0 1 ,  i f  
S e c t io n  12 i s  adopted and becomes law . T h is  
s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  o f  l im i t a t i o n  
p rob lems as w e l l  as p r a c t i c a l  ones f o r  a l l  c u r r e n t  
o i l  and gas c a s e s .  L i t i g a t i o n  o v e r  t h i s  s e c t i o n  
w i l l  be p a r t i c u l a r l y  in t e n s e  because i t s  e f f e c t  
c ou ld  be t o  e n t i r e l y  e l im in a t e  o r  s u b s t a n t i a l l y  
reduce e v e ry  t a x p a y e r ' s  u l t im a t e  t a x  e x p o su re .  
The t o t a l  a t  s ta k e  i n  the o i l  and gas income and 
p r o d u c t io n  t a x  cases t h a t  a re  i n  some s t a t e  o f  
a d m in i s t r a t i v e  a p p e a l ,  and which would be s u b je c t  
t o  th e  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s ,  exceed $ 2 .5  

• b i l l i o n .  A l l o c a t i o n  t o  th e  A t to rn e y  IV l e v e l  i s  
recommended because o f  the s u b s t a n t iv e  l e g a l  
i s s u e s  in v o lv e d  i n  t h i s  a spec t  o f  the  b i l l .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r t m e n t  of  L a w ______________

B R U  O i l  & G a s  S p e c i a l  P r o j e c t s

Component O p e r a t i o n s _______________________



Position Title 
Time Status

A t t o r n ey I I I
S ta ff Months

No. of Positions Range/Step
22A

Oarg. Unit
PX

in.

Location

12. Anchorage
Election District

Type o f Expenditure
1

-SalapL
Benefits
Premium Pay
Other

49,140
14,597

Tota l Personal Services IT
Travel
Contractual
Commodities
Equipment
Other

Tota l Cost
•••• T®.

Amount

mm

84,

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match • 1003
General Fund 1004
GF Program Receipts 1005
Other / In te ragency  R eceip ts 1007

mm
63,738
2,400
6,600
4,500
6,800

038

IT-*•

Justification

Th is  i s  th e  second o f  t h r e e  p o s i t i o n s  th a t  w i l l  be 
needed t o  h and le  l i t i g a t i o n  t h a t  i s  expected to  
a r i s e  f rom  th e  t r a n s i t i o n a l  p r o v i s i o n s  o f  CSSB 
4 0 1 ,  i f  S e c t i o n  12 i s  adopted  and becomes law . 
Th is  s e c t i o n  r a i s e s  s e r i o u s  s t a t u t e  o f  l i m i t a t i o n  
p rob lem s a s  w e l l  as p r a c t i c a l  ones f o r  a l l  c u r r e n t  
o i l  and gas c a s e s .  L i t i g a t i o n  o ve r  t h i s  s e c t i o n  
w i l l  be p a r t i c u l a r l y  in te n s e  because i t s  e f f e c t  
cou ld  be t o  e n t i r e l y  e l im in a t e  o r  s u b s t a n t i a l l y  
reduce  e v e ry  t a x p a y e r ' s  u l t im a t e  t a x  e xp o su re . 
The t o t a l  a t  s ta k e  i n  the  o i l  and gas income and 
p ro d u c t io n  t a x  cases t h a t  a re  i n  some s t a t e  o f  
a d m in i s t r a t i v e  a p p e a l ,  and which would be s u b je c t  
to  th e  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s ,  exceed $2 . 5  
b i l l i o n .  Th is  p o s i t i o n  w i l l  a s s i s t  th e  A t t o rn e y  
IV  r e s p o n s ib le  f o r  s t a t u t e  o f  l im i t a t i o n  p rob lem s 
in  the  conduct o f  e x t e n s iv e  and complex l i t i g a t i o n  
r a i s e d  by the  b i l l ' s  t r a n s i t i o n a l  p r o v i s i o n s .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency Department o f  Law____________
BRU O i l  & G a s .S p e c ia l  P r o j e c t s

Component O pe ra t io n s _____________________



Type o f Expenditure Amount
1 2 3

Salarv '22 .716 •1 i£i * >">•* vV':v ' y ' : : '• • •.•S.-V-.-.-i:•: x f / i :• "• • •' ‘-v
'• r. • •: ;

: " '

Benefits 8 .7 4 9
Premium Pay
Oilier

Total Personal Services . - 3 1 ,4 6 5
Travel - 0-
Contractual 5 ,4 0 0
Commodities 3 ,3 0 0
Equipment 8 ,4 0 0
Oilier

Total Cost 4 8 ,5 6 5

Funding Source fo r Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
GF Program Receipts 1005
Oilier / In t e r a g e n c y  R e c e ip t s  1007 4 8 ,5 6 5

Th is  i s  th e  t h i r d  o f  t h re e  p o s i t i o n s  t h a t  w i l l  be 
needed t o  h and le  l i t i g a t i o n  t h a t  i s  expected t o  
a r i s e  f rom  the  t r a n s i t i o n a l  p r o v i s i o n s  o f  CSSB 
4 0 1 ,  i f  S e c t io n  12 i s  adopted and becomes law . 
The p o s i t i o n  w i l l  p r o v id e  law o f f i c e  suppo r t  f o r  
the two a t t o r n e y s  r e q u i r e d  by S e c t io n  12 , and th e  
p o s i t i o n  w i l l  a l s o  p r o v id e  o f f i c e  suppo r t  f o r  the  
a t t o rn e y  and th e  p a r a l e g a l  r e q u i r e d  by th e  two- 
s tep  a p p ea ls  p r o v i s i o n s  o f  S e c t io n  7 . Consequent­
l y ,  the p o s i t i o n  w i l l  p r o v id e  f u l l - s p e c t r u m  law  
o f f i c e  c l e r i c a l  s e r v i c e s ,  and a l l o c a t i o n  t o  L e g a l 
S e c r e t a r y  I  i s  t h e r e f o r e  recommended.

Department o f  Law

•

F Y  8 9
O i l  & Gas S p e c ia l  P r o l e c t s Page 5 of 5 •
O pe ra t io n s Revised Date •

R e q u e s t  F o r

N e w  P o s i t i o n

Agency 

• URU 
Component



STATE OF ALASKA
1S88 LEGISLATIVE SESSION

BILL VERSION: CS SB 401 (Finance)
PUBLISH DATE: ~ 04/21/88_________

FISCAL NOTE

REQUEST:

Revision Date: X Agency Affected: Revenue
Title: "An Act relating to disclosure BRU: Oil and Gas Audit Division
to the legislature of tax returns....
Sponsor: Senator Faiks\ Components:
Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 6b I FY 85 | FY SO | FY SI | FV 52 | FY S3

TGPERAT1NG
PERSONAL SERVICES 1 1424.51 2892.51 4il7.S| 4317.91 4317.9

1 TRAVEL |\ - 1 180.81 367.11 548.0! 548.01 548.0
CONTRACTUAL | 1 531.01 255.01 255.01 105.01 105.C

. SUPPLIES 1 \ 1 26.01 26.01 26.01 26.01 26.0
EQUIPMENT j - \ 1 84.51 171.51 | - 1 -

LANDS & STRUCTURES | - \ 1 - 1 - 1 - | - 1 -

GRANTS, CLAIMS j - 1 1 1 -

MISCELLANEOUS j - i\ - 1 - 1 - | - 1 -
TOTAL OPERATING j — 1 ^247.2| 3716.51 5150.51 5000.51 5000.!

"CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
\GENERAL FUND 
I FEDERAL FUNDS 
I OTHER 
I TOTAL

5GCG.5

POSITIONS: 
FULL-TIME 

I PART-TIKE 
I TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

William Floerchinger, DirectorPrepared By: 
Division: Oil and Gas Audit Division

Approved by Commissioner: Hugh Malo
Agency: Department of Revenue

Distribution (by preparer): • , / / /
Legislative Finance ^ r / J £ y x X
Legislative Sponsor
Requestor
Office of Management ana Buaget

Impacted Agency(ies) page 1 of__2



Prepared by: William Floerchinger 
011 and Gas Audit Division 
April 21. 1988

CS SB 401 ANALYSIS (FINANCE)

PERSONAL SERVICES (1) No Cost Total

Revenue Auditor Supervisor I 
Revenue Auditor V 
Revenue Auditor IV 
Revenue Auditor III 
Clerk Typist III 
TOTAL

7
7
21
39
7
81

$66.0 
$65.1 
$57.8 
$51.0 
$28.2 
TOTAL:

$ 462.0 
$ 455.7 
$1213.8 
$1989.0 
$ 197.4 
$4317.9

TRAVEL

Information Requests 
Closing Conferences 
Policy Review 
Court Travel

TOTAL:

$ 407.0 
$ 48.0 
$ 35.0 
$ 58.0 
$ 548.0

CONTRACTUAL

Telephone 
Printing 
Furniture (2)
Space (3)
Computer Maintenance

TOTAL:

$ 32.0 
$ 26.0 
$ 448.0 
$ 272.0 
$ 51.0 
$ 829.0

SUPPLIES

Office Supplies TOTAL: $ 26.0

EQUIPMENT

Computers (4) TOTAL: $ 256.0

(1) Should this bill pass the large Increase 1n number of additional 
staff would cause training and Implementation problems requiring a phase 1n 
over three years.

(2) The furniture would be purchased as needed over three year period.

(3) The space costs would be picked up 1n the revenue budget the first 
year. After that the Department of Adm1n1nstrat1on would near the cost.

(4) The computers would be phased 1n along with the additional staff.



STATE GF ALASKA 
19S& LEGISLATIVE SESSION

BILL VERSION: CS SB 401 (Finance) 
PUBLISH DATE: 04/21/66

FISCAL NOTE
REQUEST:

Revision Date: Aqency Affected: Revenue
Title: "An Act relating to appeals of BRU: Commissioner's Office
information requests...state tax laws
Sponsor: Senator Faiks Components:
Requestor: Senate Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY BB 1 FY 69 1 FY 90 1 FY SI I FY 52 | FY 53
I OPERATING | 1 1 1 1 "T
I PERSONAL SERVICES ] -

r . _ .
1 - 1 437.01 6/4.01 674.0

1 TRAVEL | - 1 - 1 - 1 65.51 131.01 131.0
I CONTRACTUAL | - 1 - 1 - 1 28.81 57.61 57.6
I SUPPLIES I - 1 - 1 - 1 5.0| 10.01 10.0
I EQUIPMENT I - 1 - 1 - 1 30.31 - 1 -

I LANDS & STRUCTURES i - 1 - 1 - 1 - 1 i -

I GRANTS, CLAIMS ! - 1 - 1 - 1 - 1 1 -

I MISCELLANEOUS | - I - 1 1 - 1 1 ■M

I TOTAL OPERATlNb | - 1 - 1 - 1 566.61 1,072.61 1,072.6

| CAPITAL | 1 - 1 1 - 1 1 —

I REVENUE | - 1 - 1 - 1 1 1 -

FUNDING: (Thousands of Dollars)
| GENERAL FUND j - I - 1 - 1 566.61 1,072,61 1,072.6
I FEDERAL FUNDS I - 1 - 1 - 1 - 1 1 _

| OTHF* | 
I TOTAL |

1 -
1

1
1

** 1 - 1 
1 1

1
1

POSITIONS:
1 FULL-TIME | - I - 1 - 1 6 | 11 1 11
1 PART-TIME 1 - 1 - 1 - 1 - 1 I
1 TEMPORARY | - 1 - 1 - 1 - 1 - 1 -

ANALYSIS: (Attach a separate page if necessary)

Prepared By: Deborah Vogt, Senior Hearing Officer ^  Phone: (907) 465-23C0
Division: Commissioner's Office , / / y  Date: Apri 1 21, 1588

Approved by Commissioner: Hugh Mai on Date: April 21, ISfcS
Agency: Department of Revenue

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of (management and Budget
Impacted Agency(ies) page 1 of 2



SB 401 Analysis 

Hearing Officer Section

Personal Services

Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Anch) 86.9
Revenue Hearing Officer (Juneau) 86.9

Clerk IV (Juneau) 34.9
Accounting Clerk III (Juneau) 34.9
Law Clerk (Juneau) 80.0
Law Clerk (Anch) 84.9
Law Clerk (Anch) 84.9
Law Clerk (Anch) 84.9
Accounting Clerk III (Anch) 34.9
Clerk Typist III (Juneau) 29.0
Clerk Typist III (Anch) 29.0
Clerk Typist III (Anch) 29.0

Travel

Income & Excise Hearings $36.0
011 & Gas Hearings 55.0
Court/Income & Excise 10.0
Court/011 & Gas 30.0

Contractual

Research $18.0
Space Costs 35.6
Telephone 10.0
Printing 5.0
Maintenance 7.0

Supplies

Equipment

Office Cha1rs/Equ1pment $22.0
Computer Terminals/Printers 38.5

Total $874.0

Total $131.0

Total $75.6 

Total $10.0

Total $60.5



S T A T E  OF A L A S K A
1 9 8 8  L E G I S L A T I V E  S E S S I O N

BILL V E RS I O N :  CS SB 401 (Finance!

PUBLISh DATE: 04 / 2 1 / 8 8 ______________

FISCAL NOTE

REQUEST:

R e v i s i o n  Date:.

Title: "An A c t  r e lX t l n g  to d i s c l o s u r e

to the l e g i s l a t u r e  V  tax r e t u r n s ----

Sponsor: S e n a t o r  FaTks

R e questor: S e n a t e  Fi n a n c e

E X P E N D I T U R E S / R E V E N U E S :  ( t housands of Dollars)

A g e n c y  A f f e c t e d :  Revenue__________________

BRU: In c o m e and Excise A u d i t  D i v i s i o n

Components:.

1 FY 88 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93

O P E R A T I N G  >. 1 1 1 1 1 1
P E R S O N A L  S E R V I C E S \  | I 259.9 1 2 59.9 | 259.9 I 259.9 1 2 59.9

T R A V E L \ l  - 1 177.4 1 1 7 7 . 4 | 177.4 | 177.4 1 1 77.4

C O N T R A C T U A L \  - 1 24.7 1 4.1 1 4.1 ! 4.1 1

1

4.1

S U P P L I E S
i \ -  I 5 *9 1 5.9 | 5.9 | 5.9 5.9

E Q U I P M E N T 1 \  1 23.5 1 - 1 - 1 - 1 -

LANDS & S T R U C T U R E S I \  1 - 1 - 1 - I - 1 —

GRANTS, C L A I M S 1 - \  1 1 - 1 - 1 - I

1

—

M I S C E L L A N E O U S 1 - \ l  - 1 - 1 - 1 - —

T O T A L  O P E R A T I N G | ~  \  491.4 1 4 47.3 | 4 4 7 . 3 I 44 7 . 3 1 4 4 7 . 3

C A P I T A L

R E V E N U E

FUNDING: ( T h o u s a n d s  of Dollars)

| G E N E R A L  FUND | - 1 4 9 1 . 4 INS447.3 1 4 4 7 . 3 | 4 4 7 . 3 1 4 4 7 . 3
| FEDE R A L  F U N D S | - 1 - 1 \  - 1 - 1 - 1 —

| OTHER | 1 - 1 1 - 1 - 1 -

1 T OT A L 1 1 4 9 1 . 4 1 44 /S 3 I 4 4 7 . 3 | 4 4 7 . 3 1 4 4 7 . 3

POSITIONS:

| FUL L- T I M E J - 1 5.0 1 5.0 5.0 | 5.0 1 5.0

| PART-TIME I 1 - 1 - 1 \  - 1 - 1 —

1 T E M P O R A R Y [ 1 - 1 - 1 1 - 1 -

( A t t a ch  a separateA N A L Y S I S

See A t t a c h e d

Prepared By: S t e v e n  E. Kettel. D l r e t o r

D ivision: I nc o m e  and Excise A u d i t  D i v i s i o n

page 1f n e c e s s a r y )  , / /  /

>ne: (9071 4 6 5 - 2 3 2 0

Date: April 21 1988

Ap p r o v e d  by C o m m i s s i o n e r :

Agency: D e p a r t m e n t  of Revenue

D i s t r i b u t i o n  (by p reparer): 

L e g i s l a t i v e  F i n an c e  

L e g i s l a t i v e  S p o n s o r  

R eq u e s t o r 

Of f i c e  of 

Impacted Agency(

Date: April 21. 1 9 8 8

M a n a g e m e n t  and Bu d ge t  r/.

g e n c y (1 es) vL  r , -‘.-A?>!Q£ page 1 of 2



Prepared By: Steven E. Kettel 
Income and Excise Audit Division 

April 21, 1988

SB 401 ANALYSIS

Appeals Section Field Audit

PERSONAL SERVICES

Revenue Auditor V $65.1
Revenue Auditor IV $57.8
Revenue Auditor III $51.0
Clerk Typist III $28.2 Revenue Auditor V $57.8

TOTAL: $202.1 TOTAL: $57.8 TOTAL: $259.9

TRAVEL

Information Requests $84.8
Closing Conferences $33.6
Policy Review $25.2

Court Travel $ 7.0 Field Audit Travel $26.8

TOTAL: $150.6 TOTAL: $26.8 TOTAL: 1177.4

CONTRACTUAL

Telephone $1.8
Printing $1.4
Office Chairs $4.9
Modular Offices $8.8
5 Drawer Legal Files $2.9 Telephone $.9
Wang Printer Maintenance $.5 Wang PC $3.5

TOTAL: $20.3 TOTAL: $4.4 TOTAL: $24.7

SUPPLIES

Office Supplies $4.9 Office Supplies $1.0 TOTAL: $ 5.9

EQUIPMENT

Wang Printer $7.0
Wang Computers $16.5

TOTAL: $23.5 TOTAL: $ 23.5

Should this bill be amended to provide for mandatory extensions to the statute of 
limitation when the taxpayer is appealing a records request or policy decision, the size of 
this fiscal note would be reduced.
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The n e w  SB 401 pr e sents an Irony. Half the bill 1s an adm i s si o n  that

• '$$
the leg i s l a t u r e does not have th e  necessary I n f o rm a t i o n  to r e v i e w  and

$}
oversee the a d m i n i s t r a t i o n  and operation of t h e s e  critical taxes, and the

W
other half w o u l d  d r a s t i c a l l y  revise the tax a s s e s s m e n t  process for oil 

and gas taxes. i v

?r '!• 
nU i

In v ie w  of the fact that t h e legislature has not reviewed tn1s

T  1 ( s s s t j y f  /
Information, t h e  findings that the d epartment 1 s > 6 x c e s s 1 v e l y  d e l aying A

taxes appeals, or that t h e  d ep a r t m e n t  hearing p r o c e d ur e s  are  unfair, are

m e r e ly  unf o u n d ed  assertions.

SB 401 1s not d e s i gn e d  to coll e c t  taxes. It 1s d e s ig n e d  to cripple 

the state's a b i l i t y  to coll e ct  the revenues that the le g i s l a t u re  

Intended. At best, 1t 1s founded 1n Ignorance.

The d e p a r t m e n t  opposes SB 401. It 1s u n f o r t u n a t e  1f th e  Senate does 

not act s e p a r a t e l y on the d i s c l o s u r e  provisions w h i c h  are con t ai n e d  1n HB 

58. But the c o m b i n ed  bill does not help, 1t hurts. It does not hurt the 

D e partment of Revenue. It hurts the people of Alaska.
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y&
T h e  n e w  d raft combines the substance,of HB 58 p r o v i d i n g  rules for

d i s c l o s u r e  of tax Inform a t i o n  to th e  legislature w i t h  th e  p r ovisions of

SB 401, that puts the s u p e ri o r  court In the business of a d m i n i s t e r i n g  the

M
oil and gas ta x  laws.

A
SB 401 does this by subs t i t u t i n g a de novo court trial 1n place of a

i
a d m i n i s t r a t i v e  hearing by the department. To require tha t  ju d g e s  (or 

jurorsl subs t i t ut e  t h e i r  j u d g m en t  for that of tax experts 1n the 

d e p a r t m e n t w o u l d  m ean there ar e  as many revenue c om m i s s i o n er s  as their
■s$

are judges (or juries) a ss igned to the cases. This will g r e at l y  w ea k e n

our revenue program. ■;*
• .u n■i/,•V

One spurious a r g ument m a d e  for the bill 1s that the d e p a r t m e n t  Is

"Judge, jury, and e x e cutioner" and cannot m ake a fair d e t e rmination.
.

This v i e w  1s contrary to the actual development of a d m i n i s t r a t i v e  law 

decisions 1n this state and this country, w h i c h  has provided a 

reasonable, fair, and eff i c i en t  a lternative to having e very d i s a g r e e m e n t  

taken to court.

A d m i n i s t r a t i v e  hearings ar e  required to be conducted by the rules of 

evidence and due process. Our present law provides for Judicial rev i e w  

1f a person does not a gree wi t h  the departmental decision. That 

guarantees fairness.



' . J f  •
The same fatal problems still exist with the a u d i t and appeal 

procedures as 1n earlier drafts of SB 401.

1. There are still no provi s i o n s  linking the tim e  frames for the

o f

'a
0

1

2.

procedures adopted under SB 401 with the running of t h e  statuteYi'/g•t\r
of limitations. These provisions are stacked a g a i n s t  the State,

'■fit’•.V
and revenue losses will be the result.

j u - y l
y oysxs'* / ' V /)

J h e .

J o / J ~

/ A
In centive to present all the I nf o r m a t i o n and

arguments n e cessary to complete a d e t e r m i n a ti o n  of tax

liability. Instead, the Incentive 1s to p lay " keep-away" and
£ ;

wai t until court to address the I s s u e s r 

Co/vt't, a * *

3. Retention of the trial de novo provisions vi r t u a l l y  ensures that

p r o v  i < 5 ^

fOo t^QcO

i t o t o
24  \p / d f^ 'ay

■piy c&o ^

current system.

the case resolution process w1ll_. t a k e - l o n g e r - t h a n  -under~the-

r s & f * 4  / /
y / s  /  / \ M s O

The section of the bill t aken fro m  HB 58 would set out t h e T u l e s  

under w hich the le g i sl a t u r e  w o u ld  oversee the a d m i n i s t r a t i v e  of "critical 

taxes" (oil and gas taxes only). I note these provisions have become 

very c u m b e r s o m e 1n the Senate com m i t t e e substitutes for th e  bill.

W h i l e  the d e p a r tm e n t  supports the concept of l e g i s la t i v e  o v e r s i g h t ^  

the proposed over s i g h t  rules a r e  n o w  combined w i t h  t h e  p r o vi s i o n s  of 

SB 401, which are not supported.

6 ' o
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The main d i s c l o s u r e p r ovisions are:

y5

1. How  the t r a n s f e r  to the Legislature of confidential tax

I n f o rmation on "critical taxes" (oil and gas tax type) will be
■h

handled. The t r a n s f e r  can be Initiated by a le g i s lative

$
committee, the C o m m i s s i o n e r  or the taxpayer(s).

1 2 . A m e n d m e n t s  to the l e g i s l a t i v e  ethics code and to t i t l e  AS 43

w e r e  m a d e  to Insure a g a i n s t  Inappropriate d i sc l o s u r e  and the
. i'ti

h a n d l i n g  of v i olations - penalties have a l s o  been Included.

* f
-

3. A taxpayer, w h o s e  tax Information 1s under re v i e w by the

l egislature, will h ave a right to be present at such a meeting, 

as well as the right to address the committee.

4. Th e  Depa r tm e n t  of Reve n ue  will have the r e s p o n s i b i l i t y  of 

establishing, t h r o u gh  regulations, the proce du r e s  for 

transferring, d u p l i c a t i n g  and safeke e pi n g  t hese materials.

d  P A # -  - f  ^  3 « )
As the c u rr e n t  Cham b e r  of C o m m e r c e  a d v e r t i s e m e n t  says, lets get the 

revenue flowing Into th e  S tate Treasury. This, I believe, 1s the 

o b j ective all of us share. This can be a c c o m pl i s h e d  by:

1. A b a n d o n i n g  SB 401.

~Affopt1ng HB 58 ( l e g i s l a t i ve  o v e r s i g ht  of tax matters).



3. Fullyfundlng the requested oil and gas tax budget.

4. R e q u 1 r ^ c r 1 t 1 c a l  t axpayers" to pay taxes du e  a f t e r  a formal 

a d m i n i s t r a t i v e  hearing and before extended l i tigation 1n t h e  court 

(p r e p a y m en t  of taxes).



SENATE FINANCE COMMITTEE PRESENTATION 

Committee Substitute for Senate Bill 401

The Finance Committee Substitute for Senate Bill 401 which 

you have before you today is a very significant piece of 

legislation. The new version incorporates the 

"CONFIDENTIALITY" provisions from House Bill 58.

The result is a bill which establishes a new system for 

collecting these disputed tax assessments in a TIMELY AND 

EFFICIENT MANNER, and allows the Legislature to review the 

taxpayer returns in the future in order to oversee how this 

process is working.

The Committee has been provided with a sectional analysis 

of the C.S. In addition to the sectional analysis, there 

are two other documents which you have been provided with 

this morning relating to the bill.

CHENOWITH MEMO:



The first document is a Memorandum dated April 8, from Jack 

Chenowith, Legislative Counsel with the Division of Legal 

Services.

I requested this memo in order to answer several questions 

which arose in the Department of Revenue's testimony and 

comments on the bill. The Department has repeatedly 

complained that when they request documents from the 

taxpayers it is like "peeling an onion".

They have also stated that under the provisions of this 

bill they will be unable to make taxpayers produce all of 

the relevant evidence and supporting documentation 

necessary for the Department to do their job. Now the 

Chenowith Memo lists for you all of the tools available to 

the Department. THIS BILL DOES NOT MAKE ANY CHANGES TO 

THESE TOOLS, and page 2 of the Memo lists the penalty 

provisions for violation.

Now refer to page 3 of the Memo. The first paragraph 

states:

"NOTHING IN SB 401 MAKES IT MORE DIFFICULT FOR THE 

DEPARTMENT TO GET THE NECESSARY INFORMATION FROM THE 

TAXPAYER.



With regard to the new requirement in the bill which adds 

the requirement that the taxpayer "shall present" Mr. 

Chenowith states that:

"The requirement that the taxpayer "shall present" DOES 

PUT THE BURDEN ON THE TAXPAYER TO BRING FORWARD THE 

EVIDENCE THE TAXPAYER BELIEVES NECESSARY TO CORRECT OR 

COMPLETE THE FACTS THAT FORM THE BASIS OF THE 

DEPARTMENT'S PROPOSED ASSESSMENT."

At the bottom of page 3 the Memo concludes:

"IF THE DEPARTMENT IS CONFRONTED WITH NEW EVIDENCE THAT 

IT HAS NOT HAD AN EARLIER OPPORTUNITY TO CONSIDER, ITS 

PERSONNEL WHO EXAMINE THE TAX RETURNS AND RELATED 

DOCUMENTS HAVE NOT DONE THEIR JOBS."

CHANGES MADE TO ACCOMMODATE THE DEPARTMENT OF REVENUE:

You have also been provided with a summary of the changes 

which have been made in the new bill in response to 

concerns raised by the Department of Revenue with regard to 

earlier versions of House Bill 58 and Senate Bill 401.



All 10 of them are listed right there for you. This new 

version of the bill has incorporated every reasonable 

concern they have raised.

CONCLUSION:

Mr. Chairman, the time has come when we need to ask whether 

the Department of Revenue can really act as AUDITOR, 

PROSECUTOR, JUDGE, AND JURY with regard to these cases.

Something is wrong when 5 to 10 years go by and the 

Department of Revenue still has not concluded the audit 

process for these crucial revenue sources.

Something is wrong when a taxpayer can request a hearing cn 

its tax liability and the Department takes 2, 3, or even 4 

years AND MORE before even holding a hearing.

Something is wrong when the Department of Revenue issues 

assessments for tens, or even hundreds, of millions of 

dollars without first making sure that taxpayers in similar 

situations are treated similarly, and without first making 

sure that the assessments reflect the Department's policies 

and its own regulations.



Something is wrong when the Department of Revenue can issue 

gigantic assessments for additional tax (with penalties and 

interest) and be unable to get those assessments through 

its own administrative review and into court.

Something is wrong when matters have remained in this 

uncertain state for so long that now the interest is nearly 

as great as the underlying claim for additional tax.

Something is wrong when the stakes get so high that a 

hearing officer cannot remain truly impartial.

The bill which you have before you attacks from two 

directions the ongoing problems regarding the huge amounts 

of claimed and unresolved oil and gas taxes. It corrects 

present lack of meaningful legislative review of the most 

important taxes for this state.

First, the earlier provisions from SB 401 will take some of 

the pressure off the Department of Revenue as it makes its 

administrative rulings. And more importantly, the 

provisions from SB 401 should go a long way toward 

preventing a recurrence of the present situation where some 

$2.6 billion in tax, interest and penalties have been



Second, legislative committees will be able to review 

actual tax information and documents as part of the 

Legislature's oversight of the administration of the most 

important tax laws. This oversight will allow the 

Legislature in the future to make appropriate changes in 

the tax laws, if necessary or advisable, in order to 

prevent matters from getting out of hand again in the 

future.

& J Z J Z  o R _ :

A  p f o ^  (*-0—  UtN^(jC)----

P o l i c y

assessed without thorough review within the department.



Alaska State Legislature
SENATE 

Office o f the President
P.O. Box v 

State Capitol 
Juneau, Alaska 99811 

(907) ‘165-3755

SECTIONAL ANALYSIS 

SENATE BILL 401

Section 1: Enacts a new section, AS 43.05.055, providing
for appeals of requests by the Department of Revenue (DOR) 
for information or materials requested with respect to an 
audit, investigation or inspection relating to the four 
major state taxes imposed on the oil and gas industry.
Those taxes are the corporate income tax (AS 43.20), the 
production tax (AS 43.55), the conservation tax (AS 43.57) 
and the former separate accounting income tax (AS 43.21).

Because the DOR also conducts audits of oil and gas royalties 
and net profits for the Department of Natural Resources 
(DNR), DOR can seek and use information obtained in the 
course of a royalty or net profits audit to determine a 
person's liability under one or more of these four principal 
taxes. This section grants the right to appeal an audit 
request made in the course of a royalty or net profits 
audit under AS 38.05 in order to avoid any circumvention of 
a person's right to appeal an unreasonable audit request by 
characterizing the audit as a royalty or net profits audit 
instead of a tax audit.

Section 2: The current procedures for administrative
appeals within DOR are set out in AS 43.05.240. This 
second section of the bill amends AS 43.05.240(a). The new 
language being added at the beginning of the statute 
reflects the fact that the new procedures are being enacted 
for the four principal taxes on the oil and gas industry 
(corporate income tax, production tax, conservation tax and 
the former separate accounting income tax). The ad valorem 
property tax, AS 43.56, is not included because the special 
procedures for it, which allow the the involvement of 
affected municipalities and boroughs, have not led to the 
problems which have resulted from the administration of the 
four principal taxes.

For all other taxes, the present procedures are not being 
materially changed. Section 2 also creates a new ground 
for appeal by a person aggrieved by an action of the DOR in



denying the person's request for a tax refund. Currently 
this right exists only througn the Department's regulations 
and does not have an explicit statutory basis. Section 2 
also amends AS 43.05.240(a) to reflect the new right of 
appeal of information requests that is being enacted as AS 
43.05.055 under section 1 of this bill.

Section 3:- This section makes the same changes to AS 
43.05.240(b) as Section 2 makes to subsection (a) of that 
statute.

Section 4: This section amends AS 43.05.240(c) to reflect
the fact that a formal hearing before the DOR will no 
longer be limited solely to questions involving the amount 
of tax or penalty due the state. The present language 
reflecting this narrow scope of appeal is replaced with 
more general language that speaks in terms of considering 
and deciding the appellant's grievance.

Section 5: This section amends the present law regarding
tax assessments, AS 43.05.245. The first insertion of new 
language reflects the enactment of new procedures for the 
four principal taxes on the oil and gas industry by making 
it clear that nothing in AS 43.05.245 will prevent a person 
from presenting evidence or other information under those 
new procedures. The second insertion of new language 
reflects the fact that, under the new procedures for oil 
and gas taxes, tax assessments will become final under 
either of two specific rules set out in those new 
procedures.

Section 6; This section enacts new procedures for the 
issuance and administrative review of tax assessments for 
the four principal taxes. Under the present procedures, 
multimillion-dollar oil and gas tax assessments are issued 
by the audit staff without any prior discussion with the 
taxpayer and without any review by the Commissioner to see 
that they are consistent with other assessments and 
correctly apply the Department's policies. Under the new 
procedures, both the discussion with the taxpayer and the 
Commissioner's review will occur before an assessment 
becomes final (except in one situation, discussed below).

New section AS 43.05.246 provides for a closing conference 
to close out the audit process. 60 to 90 days before the 
conference, the Department is to give the taxpayer a draft 
of its preliminary audit conclusions. If the preliminary



conclusion is that a penalty or additional tax and interest 
are due, the taxpayer is given a draft of a preliminary 
assessment notice to that effect, together with a written 
narrative and supporting worksheets or schedules to show 
how and why the preliminary assessment has been determined.

The closing conference is not an adversarial proceeding, 
but rather an opportunity to correct mistaken assumptions, 
misunderstanding and other errors of mistakes. Incomplete 
information can be supplemented, and unsubstantiated items 
can be substantiated. The auditor in charge of the audit 
is required to attend unless excused by the taxpayer or for 
good cause. The director of the division, or the director's 
designee, presides at the closing conference. The director 
may not designate the auditor in charge of the audit as the 
presiding officer.

Within 60 days of the conclusion of the closing conference, 
the presiding officer issues a written decision. If he or 
she determines that no assessment should be made, the 
taxpayer is given written notice to that effect. On the 
ether hand, if he or she determines that additional tax is 
owed or a penalty should be assessed, or both, then the 
written decision is to include a proposed notice and demand 
for payment, together with a written narrative and supporting 
schedules or worksheets explaining how and why the proposed 
assessment has been determined. If the taxpayer does not 
request a policy review hearing within 30 days after the 
proposed assessment is issued, the assessment becomes final 
the the taxpayer pays the assessment.

New section AS 43.05.247 provides for the policy review 
hearing. Such a hearing may be sought to review a proposed 
assessment or to review a denial of a taxpayer's request 
for refund of tax under AS 43.20, AS 43.55, AS 43.57 or 
former AS 43.21. The Department's failure to act within 60 
days on a request for refund is a denial for the purposes 
of being able to request a policy review hearing.

The policy review hearing is to be held within 30 days of
the taxpayer's request for it. As with the other deadlines
under these procedures, the time may be extended by mutual 
agreement.

The policy review hearing allows the Commissioner, or his 
or her authorized representative, to review the matter to 
ensure that the proper policies of the Department are being
applied, and the they are being applied correctly to the
taxpayer's particular circumstances. The taxpayer has an 
opportunity to explain the nature of the grievance and the 
relief being sought. Although the taxpayer and the division



wmy present evidence in support of its position, the policy 
review hearing is not a trial of the facts and the formal 
rules of evidence do not apply.

Within 90 days after the policy review hearing, the 
Commissioner issues the policy review decision, stating 
what relief is being granted and which portions of the 
Department's actions are being upheld. If evidence was 
presented at the hearing, the decision must state which 
additional facts are being recognized and which are being 
disregarded, as well as which version of the facts is being 
accepted when there is conflicting evidence. The decision 
is also to state which provisions of the statutes and 
regulations are being applied, as well as the specific 
policy considerations for the particular interpretation and 
application of those provisions. This is to allow any 
reviewing court to understand the Department's rationale 
for its acrions, rather than having to guess at it, so that 
departmental policy can be applied to the facts as finally 
determined by trial before the Superior Court. If the 
Commissioner determines that additional tax or penalties 
are in order, the decision shall include a final notice and 
demand for payment assessing the tax, with interest, and 
any penalties. The assessment notice must include a 
narrative and supporting schedules or worksheets showing 
why and how it was determined. Such a notice is not final 
for purposes of the statute of limitations, AS 43.05.260, 
until the narrative and supporting materials have been 
served on the taxpayer.

New section AS 43.05.248 provides for appeal to the Superior 
Court from the Commissioner's policy review decision. The 
procedure is similar to that under the present law, except 
that there is a trial de novo before the court on the 
disputed portions of the Commissioner's decision. Trial de 
novo allows an independent person (the judge), instead of a 
highly paid employee who serves at the pleasure of the 
Commissioner, to judge the facts and decide which evidence 
to believe and which to disbelieve or give less weight to.

Section 7: This contains the transitional rules. Under
subsection (a), the right to appeal an unreasonable request 
for information or materials is extended to such audit 
requests that are pending when the bill becomes law.

Under subsection (b), taxpayers who, on the effective date, 
have not completed the formal hearing in their appeals 
under the present procedures are given the option of having 
a closing conference under the new procedures and then 
following the new procedures from that point on. The 
option must be exercised within 60 days of enactment.



Subsection (c) extends the right to trial de novo to all 
appeals of these four taxes that have not reached the 
Superior Court as of the date of the bill's enactment. 
Thus, even if a taxpayer elects not to use the new 
procedures and continues instead under the existing 
procedures, the taxpayer will have the right to have the 
facts tried before an independent party instead of an 
employee of the Department.

Section 8: This section provides for an immediate
effective date.
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SECTIONAL ANALYSIS 
OF

SENATE FINANCE CS FOR SENATE BILL NO. 401

The present Senate Finance CS for S3 401 incorporates the 
substance of the previous proposed Finance CS this bill and com­
bines it with the portions of the Senate State Affairs CS for CS 
for House Bill No. 58 relating to legislative access to tax re­
turns and return information. The combination of these bills 
will attack from two directions the present problems regarding 
the huge amounts of claimed and unresolved oil and gas taxes from 
the past, and the present lack of meaningful legislative review of 
the most important taxes for this state. First, the earlier pro­
visions of SB 401 will take some of the pressure off the Depart­
ment of Revenue as it makes its administrative rulings, by let­
ting an independent agency —  the courts —  decide any disputed 
facts in a tax case. More importantly, the provisions from SB 
401 should go a long way toward preventing a recurrence of the 
present situation where over $2.5 billion in tax, interest and 
penalties have been assessed without thorough review within the 
Department.

The second approach to solving the present tax problems is 
to allow legislative committees to review actual tax information 
and documents as part of the Legislature's oversight of the ad­
ministration of the most important tax laws. This requires a 
balancing between the rights of taxpayers to privacy and confi­
dentiality of their information on the one hand, and, on the 
other, the Legislature's need to oversee the workings of the tax 
laws as they apply to a very limited number of oil and gas tax­
payers. Such oversight will allow the Legislature in the future 
to make appropriate changes in the tax laws, if necessary or ad­
visable, in order to prevent matters from getting so greatly out 
of hand as they are now.

As with the Senate State Affairs CS for CSHB 58, the present 
Finance CS limits the scope of direct legislative access to tax 
information so that only certain taxes and taxpayers are affect­
ed, instead of all taxpayers. For most other taxes there are
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Office of the President



more than enough taxpayers so that, even if actual taxpayer in­
formation were presented to the Legislature, it would be extreme­
ly unlikely that anyone other than that taxpayer would recognize 
whose information it is. Also, no other tax is nearly so vital 
to the State in terms of the tax revenue it generates.

The following summarizes the individual sections of the Fi­
nance CS for SB 401.

Section 1. This section states the legislative findings and 
purposes for the legislation. Findings (1) - (12) in subsection
(a) set out grounds as to why tax information for only certain 
taxpayers should be accessible to the Legislature through its 
committees. Findings (13) - (19) set out reasons why the proce­
dures for assessing and appealing certain oil and gas taxes need 
to be changed. Subsection (b) sets out the purposes that this 
legislation will advance.

Section 2. Adds AS 24.10.070 to the provisions regarding 
legislative employees and agents, forbidding them from disclosing 
tax information without the prior consent of the person whose 
information would be disclosed.

Section 3. Adds a new subsection (b) to AS 24.60.060 in the 
standards for legislators' conduct, forbidding them from disclos­
ing tax information or using it for their own gain or that of an­
other. It declares such a disclosure or misuse of tax informa­
tion to be one of the most serious breaches of the standards of 
conduct.

Section 4. Adds AS 24.60.172 to the provisions regarding 
the legislative ethics committee, modifying the committee's pro­
cedures for cases involving allegations that a legislator has 
improperly disclosed or misused tax information. Subsection 
172(a) allows a complaint to be initiated at any time within a 
year of the alleged violation and allows the committee to con­
tinue its proceedings on the complaint, regardless of whether a 
primary or general election is upcoming or not.

Subsection 172(b) further modifies the committee's proceed­
ings in order to protect a person's identity and confidential 
information from disclosure, unless the person consents to dis­
closure. When the person agrees to releasing some or all of the 
information, subsection 172(c) allows that information to be in­
cluded in the public record of the committee's proceedings.

Section 5. Amends AS 43.05.230(a) by making it unlawful for 
current or former legislators —  in addition to current and for­
mer officers, employees and agents of the State —  to divulge or 
disclose tax information except as otherwise provided in the new 
statutes (AS 43.05.231 - 43.05.239) governing the disclosure of 
tax information to legislative committees.



Section 6. Amends the present criminal penalty in AS 43.- 
05.230(f) for knowingly violating the confidentiality of tax in­
formation, by making it a class C felony instead of a class A 
misdemeanor. It also adds a civil penalty of $5,000 for a viola­
tion, which the Department of Revenue enforces and collects. It 
also makes clear that, for a person confidentiality has been vio­
lated, the person's rights to sue the violator are not affected 
because of these criminal and civil penalties.

Section 7. Enacts new statutes to govern the disclosure of 
tax information to legislative committees. These are the heart, 
substantively, of the provisions for legislative review and over­
sight of these taxes.

AS 43.05.231 —  Allows a legislative committee to re­
quest tax information from the Department of Revenue, after the 
committee has identified the scope of its inquiry or investiga­
tion and after a simple resolution has been passed authorizing 
that committee to receive tax information.

AS 43.05.232 —  Allows the Commissioner of Revenue to 
initiate a transfer of tax information to a legislative committee 
without a request from the committee. Such a transfer may be 
made only after the Commissioner considers a number of specific 
factors and determines that the transfer is in the State's best 
interest.

AS 43.05.233 —  Places certain limits on legislative 
requests and Commissioner-initiated transfers. The request or 
transfer must be either to assist the committee as it considers 
tax legislation or as it oversees the administration of the 
State's "critical" tax laws. Tax information may not be dis­
closed to a legislative committee if the purpose is to direct the 
Executive Branch in its audit, litigation or settlement efforts, 
or if the purpose is to embarrass, harass or discriminate against 
a taxpayer. To enable the Department of Revenue to continue ex­
changing information with the IRS, no information provided by the 
IRS under such exchange agreements may be disclosed to a legisla­
tive committee. Also, no information may be disclosed for taxes 
other than the specified "critical" taxes.

AS 43.05.234 —  Relates to the types of materials to be 
made available to a legislative committee. Subsection (a) re­
quires the Commissioner to see whether there is more than one 
type of tax return or return information that would provide the 
needed information for the committee, and if so, to choose the 
least commercially sensitive material. "Transactional documents" 
(as defined in AS 43.05.239) are not to be transferred if "sum­
mary documents" (e.g., audit narratives, informal conference de­
cisions and formal hearing decisions) would suffice. Subsections
(b) and (c) require the Commissioner to transfer materials pro­
vided by the taxpayer, and subsection (d) requires the transfer 
of materials or information requested by a taxpayer under AS



43.05.235(e). Subsection (e) vests the Department of Revenue 
with exclusive responsibility for duplicating and numbering the 
copies of tax materials furnished to a legislative committee.

AS 43.05.235 —  Entitles a taxpayer to receive advance 
notice that its tax information or material is about to be trans­
ferred to a legislative committee, and gives the taxpayer seven 
days before the transfer in order to submit additional material 
for transfer with the other information and material. The tax­
payer may waive these requirements.

Subsection (e) allows a taxpayer to initiate the trans­
fer of its tax information to a legislative committee. The tax­
payer may designate the particular materials or information it 
wants transferred, but the Commissioner may, under AS 43.05.- 
232(b)(6), supplement that material or information in order to 
give the committee a balanced and complete presentation.

AS 43.05.236 —  Establishes procedures for a committee 
receiving tax information. Under 236(a), the committee may dis­
cuss and consider the information in executive session only, un­
less the party whose information is being considered consents in 
writing to an open session. All legislators may attend the exec­
utive session.

Under 236(b), the committee chair or co-chair may des­
ignate legislative staff to attend the executive session, but no 
more than are needed for the committee and its members to be able 
to analyze and understand the tax material fully. No other 
legislative staff may attend the executive session.

Subsection 236(c) entitles a taxpayer to attend the 
executive session for those portions of it when only that taxpay­
er's information is before the committee. The taxpayer has a 
reasonable opportunity to address the committee in executive ses­
sion after the discussion or presentation of its tax materials.

When information regarding more than one taxpayer is 
being presented or discussed at the same time, it is not possible 
for all those taxpayers to attend the executive session without 
letting each of them discover tax information pertaining to the 
others. Subsection 236(d) provides for the preparation of a 
written or tape transcript of the executive session, and each 
taxpayer is entitled to receive an edited version of it with all 
the other taxpayers' information and identities deleted or 
blanked out. Subsection 236(e) gives taxpayers a reasonable op­
portunity to address the committee in executive session after 
they have received their edited transcripts of the proceedings of 
the original executive session.

AS 43.05.237 —  Forbids disclosures by current and for­
mer legislators and legislative employees and agents, of part or 
all of a tax return or return information furnished to a legisla­



tive committee under AS 43.05.231 - 45.05.239. It specifically 
makes such a disclosure a violation of AS 43.05.230 (AS 43.05.- 
230(f) provides for criminal and civil penalties for violations 
of that section). Subsection 237(b) requires each legislator and 
legislative employee or agent to execute a document before re­
ceiving or reviewing any tax information or materials, in which 
that person acknowledges the confidentiality of the tax informa­
tion to be received and agrees to maintain its confidentiality 
and return the materials to the Department of Revenue.

AS 43.05.238 —  Requires the Department of Revenue to 
adopt regulations governing the transmittal, receipt, safekeep­
ing, removal from storage or filing location, accounting for pos­
session, and return to the Department of all tax returns and ma­
terials transferred under AS 43.05.231 - 43.05.239.

AS 43.05.239 —  Defines certain terms used in AS 43.- 
05.231 - 43.05.239. The term "critical tax" defines and limits 
the kinds of taxes for which information may be disclosed to leg­
islative committees, and it is therefore especially important.
As in the Senate State Affairs CS for HB 58, a "critical tax" is 
a production tax under AS 43.55 or 43.57, the income tax under AS 
43.20 when the apportionment formula is modified under AS 43.20.- 
072, and the income tax under former AS 43.21 (separate account­
ing) . "Critical tax" does not include income tax under AS 43.20 
or former AS 43.21 when the taxpayer is an Alaska Native corpora­
tion because of the interrelation among Native corporations' af­
fairs under sections 7(i) and 7(j) of the Alaska Native Claims 
Settlement Act, 43 U.S.C. 1606(i) and (j). See findings (11) and 
(12) in Section 1 of the bill.

Section 8. This is the first of the sections in the Finance 
CS that arise from the original version of SB 401. It amends AS 
43.05.240(a) to conform to the fact that new provisions for ad­
ministrative review and appeal (AS 43.05.246 - 43.05.248) will be 
added under Section 12 of the bill. It also specifically makes 
the denial of a tax refund request a basis for seeking an admin­
istrative appeal under the "regular" procedures of AS 43.05.240.

Section 9. Makes changes to AS 43.05.230(b) parallel to 
those made to AS 43.05.230(a) by Section 8 of the bill.

Section 10. Makes a technical conforming change to AS 43.- 
05.240(c) to reflect the fact that an administrative appeal be­
fore the Department could involve a claim that money is owed to 
the taxpayer; currently 240(c) reads as if appeals could only 
involve money claimed to be owed to the State.

Section 11. Makes technical conforming changes to AS 43.- 
05.245 to reflect the different procedures for certain taxes 
under AS 43.05.,246 - 43.05.248.



Section 12. Enacts AS 43.05.246 - 43.05.248, which set out 
the new procedures for administrative review and appeals for cer­
tain oil and gas taxes. Substantively, these are the central 
provisions from the earlier versions of SB 401. All deadlines 
for action in these statutes may be extended by mutual agreement 
between the Department and the taxpayer.

AS 43.05.246 —  For production taxes under AS 43.55 and 
43.57 and income taxes under AS 43.20 and former AS 43.21, this 
section requires the Department of Revenue to take certain ac­
tions before closing out an audit of a taxpayer. First, it must 
provide the taxpayer with a written draft of its preliminary 
audit conclusions, including (1) any "notice and demand" for pay­
ment that the Department is considering, (2) a narrative fully 
explaining the preliminary conclusion to issue an assessment and 
how the Department is calculating the amount for the assessment, 
and (3) written or computer-readable worksheets setting out the 
calculations. Then, 60 to 90 days after providing the taxpayer 
with this draft, the Department must hold an informal, non- 
adversarial closing conference with the taxpayer to review and 
discuss the preliminary audit conclusions. The closing confer­
ence is at the "division level" of the Department and constitutes 
the conclusion of the audit process. Within 60 after the closing 
conference, the Department must issue a written decision on the 
preliminary audit conclusions. If the decision upholds or modi­
fies a preliminary conclusion that an assessment should be is­
sued, it must include a proposed "notice and demand," audit nar­
rative and supporting worksheets similar to those given to the 
taxpayer before the closing conference. If the taxpayer does not 
request a policy review at the "Commissioner level" of the De­
partment, the closing conference decision becomes a final assess­
ment after 30 days and cannot thereafter be appealed to court.

AS 43.05.247 —  Provides for a policy review hearing 
regarding either a closing conference decision under AS 43.05.246 
or a denial of a request for a refund of tax paid under AS 43.20, 
43.55, 43.57 or former 43.21. For purposes of seeking a policy 
review hearing, a refund request is deemed denied if the Depart­
ment fails to act on it within 60 days.

The policy review hearing must be held within 30 days 
after it is requested. Its purpose is to allow the Commissioner 
(or someone who has been designated by the Commissioner and who 
does not work in the division that issued the closing conference 
decision or denied the refund request) to determine whether the 
action causing the taxpayer's grievance reflects and incorporates 
the correct policies of the Department and, if so, whether they 
are being applied correctly to the taxpayer's particular situa­
tion.

The taxpayer is entitled to a reasonable opportunity at 
the hearing to explain the grievance and must present evidence to 
prove any facts which the taxpayer believes are incorrect or
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incomplete in a proposed assessment. The division allegedly 
causing the grievance then has an opportunity to explain its 
action and to rebut any evidence presented by the taxpayer. The 
formal rules of evidence do not apply to either side. The 
presiding officer may require the witnesses to testify under oath 
and must allow each side to ask questions of the other side's 
witnesses. Nothing in AS 43.05.247 limits the Commissioner's 
powers and authority under AS 43.05.010. The hearing must be 
recorded and becomes part of the administrative record.

Not more than 90 days after the hearing, the Commis­
sioner must issue a decision stating what relief, if any, is be­
ing granted to the taxpayer and what portions, if any, of the 
Department's actions giving rise to the grievance are being up­
held. The Commissioner must also set out what facts are being 
relied upon in rendering the decision. If the decision is to 
issue an assessment, the final "notice and demand" for payment 
must be issued with the decision, together with a narrative and 
supporting worksheets explaining and documenting the calculation 
on which the assessment is based. For purposes of the statute of 
limitations, the "notice and demand" (i.e., the assessment) is 
not issued until the narrative and supporting worksheets are 
served on the taxpayer.

AS 43.05.248 —  provides for appeals of the Commission­
er's policy review decision to the Superior Court. The appeal 
must be filed within 30 days of the issuance of the decision.
The contested portions of the decision are tried de novo by the 
court; any liability with respect to unconstested portions would, 
of course, be paid by the taxpayer. Only the contested portions 
of a decision may be litigated before the court; the uncontested 
portions are closed and may not be raised in court as a claim, 
counterclaim or defense. As with the present law, a taxpayer 
must be given access to the files of the Department to prepare 
the appeal. The court either confirms the tax, or else deter­
mines the correct amount of tax and orders payment of the defi­
ciency or refund of the excess, as the case may be. Any refund 
must be made immediately.

Section 13. This is the first of three sections amending AS 
43.05.260, the statute of limitations for taxes. The effect of 
these amendments is to increase the limitations period from three 
years to four in order to compensate for the 300 days of time 
that will be needed under AS 43.05.246 - 43.05.248 for the De­
partment of Revenue to review its preliminary audit conclusions 
before issuing a final assessment. The first change is to AS 
43.05.260(a) to conform to the fact that a new subsection (d) is 
being added to the statute. Also, there is a technical change to 
reflect the current legislative drafting style.

Section 14. Makes two minor, technical changes to AS 43.- 
05.260(c) to reflect the addition of a new subsection (d) to the



statute, providing for a four-year limitations period for certain 
taxes.

Section 15. This is the substantive amendment to the stat­
ute of limitations. It adds subsection (d) to AS 43.05.260, mak­
ing the limitations period four years for taxes to which the pro­
cedures under AS 43.05.246 - 43.05.248 are applicable.

Section 16. This section states that AS 43.05.248, as added 
by Section 12 of the bill, amends Rule 609 of the Alaska Rules of 
Appellate Procedure by making trial de novo mandatory rather than 
discretionary in appeals relating to taxes to which AS 43.05.248 
is applicable, and restricting the claims, counterclaims and de­
fenses that may be raised in such appeals so that uncontested 
portions of the Commissioner of Revenue's policy review decision 
are not reopened on appeal to the court.

Section 17. Sets out transitional provisions. Subsection 
(a) makes the provisions of AS 43.05.231 - 43.05.239 (for legis­
lative review of tax returns and information) applicable to all 
returns and return information pertaining to "critical taxes" 
that is in the possession of the Department of Revenue on or be­
fore the effective date of the Act.

Subsection (b) requires the Department of Revenue to adopt 
regulations under AS 43.05.238 before transferring any tax return 
or return information to a legislative committee under AS 43.05.- 
231 - 43.05.239. It also prohibits the Department from adopting 
its initial regulations as emergency regulations. Persons inter­
ested in or affected by AS 43.05.231 - 43.05.239 are entitled to 
make their views known about how to protect confidential tax in­
formation from public disclosure, before the Department adopts 
these important regulations and starts making confidential infor­
mation available to the Legislature.

Subsection (c) makes AS 43.05.248 (providing for trial de 
novo and barring claims, counterclaims and defenses based on un­
contested portions of a policy review decision) applicable to any 
grievance regarding AS 43.20, 43.55, 43.57 or former 43.21 that 
is not appealed to Superior Court when the Act takes effect.

Section 18. Provides for an immediate effective date under 
AS 01.10.070(c).
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Alaska State Legislature
SENATE

Committee on Finance

April 21, 1988

P.O. Box V 
State Capitol 

Juneau, Alaska 99811

MEMORANDUM

TO:

FROM:

SUBJECT:

Senate Finance Committee Members //

Senator Rick Halford, Co-Chai 
Senate Finance Committee

Finance Committee Bill Introduction

As you recall, the committee has discussed the issue of 
future disposition of settlements from tax and other legal 
disputes. In an effort to address the issue, attached are 
two draft bills and a memorandum from Tam Cook.

Bill draft #1 provides that interest on certain revenue 
designated for deposit into the Permanent Fund earned before 
the revenue is received be deposited into the budget reserve 
fund.

In addition to this language, draft #2 addresses the issue 
raised in Ms. Cook's memo regarding "dedicated fund". As a 
result, I offer both drafts for the committee's 
consideration.

It is my intent for the committee to discuss the language at 
Friday's committee meeting.

Thank you.
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M E M O R A N D U M April 14, 1988

SUBJECT:

TO:

FROM:

Interest earned on certain state revenue 
(W.O. 5-2158)

Senator Jan Faiks

Tamara Brandt Cook 
Director •i ^
Division of Legal Services

Here is a draft of a bill you requested that would provide 
that interest on certain revenue designated for deposit into 
the permanent fund earned before the revenue is received by 
the state be deposited into the budget reserve fund. This 
provision is subject to challenge under Article IX, section 
7 of the state constitution which, with some specific e x­
ceptions that do not apply in this situation, prohibits the 
dedication of state revenue "to any special purpose".
(State, N.S.E. Regional Aquaculture Association v. Alex. 646 
P . 2d 203 (Alaska 1982))

A possible way to achieve your goal, at least partly, and to 
avoid the "dedicated fund" problem would be to establish a 
me c h anism providing for appropriation of the interest into 
the budget reserve fund. The following language added as a 
new subsection to AS 37.13.010 would accomplish this.

The Department of Revenue shall separately account for
interest on revenue from sources listed under (a)( 1 ) 
and (2 ) of this section earned while the revenue is 
held in trust, escrow, or otherwise before receipt of
the revenue by the state. Each fiscal year, the
department shall notify the legislature of the amount 
of interest accounted for under this subsection, and 
the legislature may appropriate that amount to the 
budget reserve fund (AS 37.05.156).

Enclosure
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IN THE SENATE

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF A LASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: An Act relating to interest earned on certain state

r e v e n u e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.13.010 is amended by adding a new subsection to 

read:

(d) Interest on revenue from sources listed under (a)(1) and (2) 

this section earned while the revenue is he ld in trust, escrow, or 

otherwise before receipt of the revenue by the state shall be d e­

posited  into the budget reserve fund e s tab lished under AS 37.05.156.
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IN THE SENATE

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

F IFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to interest earned on certain state

r e v e n u e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.13.010 is amended b y  adding a new subsection to 

read:

(d) The Department of Revenue shall separately account for 

interest on revenue from sources listed under (a)(1) and (2) of this 

section earned while the revenue is he l d  in trust, escrow, or o t h e r­

wise before receipt of the revenue by the state. Each fiscal year the 

department shall notify the legislature of the amount of interest 

accounted for under this subsection, and the legislature may a p p r o p r i­

ate that amount to the budget reserve fund (AS 37.05.156).

Dra-ff * z .



Tiflli 0J!D§(L&TFM
LEGISLATIVE AFFAIRS AGENCY

• 'O u c h  y  s i A i f C A P i i o i  

,UNEAU A lA SA A < JO « l  I 

•JO/ 461 jftOO

M E M O R A N D U M April 8, 1988

SUBJECT:

TO:

FROM:

Questions regarding administration  of state 
revenue and taxation laws

Senator Jan Faiks 
President of the Senate

Jack Chenoweth 
L egislative Counse

The pri ncipal enforcement tools av ailable to the Department 
of Revenue  are these:

Conduc ting hearings and investigations necessary for 
admin i s t r a t i o n  of tax and revenue laws (AS 43.- 
05.010(8));

Conduc ting an official e x aminatio n of records and 
inspection of business premises (AS 43.05.040(a));

Compelli ng the pr oduction of n e c e s s a r y  records in c o n­
jun ction w i t h  examinations (AS 43.05.040(a) and (b)) 
and at hearings (AS 43.05.010(10));

Compelli ng the attendance of witnes ses (AS 43.05.- 
010(10));

C ompelling persons to answer interrogatories under oath 
(AS 43.05.040(b));

Taking depositions under oath (AS 43.05.010(11) and 
(12));

These powers are not unlike those g r a nted any revenue- 
collection and enforcement agency. In addition, the 
Department enjoys authority to "make [a] return from the 
information it obtains" for a taxpayer that fails to timely 
file a return or that makes a false or fraudulent return 
(AS 43.05.050).



Senator Jan Faiks 
Page 2
April 8 , 1988

A p p l i c a b l e  department regulations (15 AAC 05 and 15 AAC 10) 
make m o r e  specific the statutory provisions.

II

The p e n a l  provisions are summarized in AS 43.05.290. In 
s u m m a r y :

W i l f u l l y  attempting to evade payment of tax is a class 
C felony;

W i l f u l  failure to account for and pay over tax in a 
t imely m anner is a class C felony;

W i l f u l  failure to pay a tax, make a return, keep 
records, or supply information is a class A  m i s­
demeanor;

W i l f u l  subscription of a r etu rn m a d e  under penalty of 
p e r j u r y  that the maker of the return "does not believe 
to be true and correct as to every material matter" is 
a [class C] felony w i t h  specific punishment prescribed;

W i l f u l  assistance in preparation of a fraudulent return 
or other affidavit "which is fraudulent or is false as 
to a m a t e r i a l  matter" is a [class C] felony with  
specifi c punishment prescribed; and

W i l f u l  delivery or disclosure of a document "known by 
the perso n to be fraudulent or to be false as to a 
m a t e r i a l  matter" is a class A  misdemeanor.

Generally, a lesser penalty is applicable for disclosure or 
failure to disclose in comparison to those involving r e m i s­
sion of t a x  or subscription of a return in violation of 
one's oath.

One other provision, AS 43.05.120, makes it a misdemeanor, 
punish able by imprisonment, by a fine of not more than 
$5000, or by both, for concealing from the department 
evidence a pplicable to compromise of a tax or penalty under 
AS 43.05.070 or in connection w i t h  a negotiated closing 
agreement relating to the taxpayer's liability under AS 43.- 
05.060.



Senator Jan Faiks 
Page 3
A pril 8, 1988

In m y  judgment, nothing in SB 401 M [makes] it more difficult 
for the Department to get the n e c e s s a r y  information from the 
taxpayer." The requirement that a taxpayer "shall present" 
does p ut the burden on the taxpayer to bring forward the 
evidenc e the taxpayer believes n e c e s s a r y  to "correct or com­
plete" facts that form the basis of the department's p r o­
posed assessment.

IV

In its first paragraph, your memo notes that "[t]he depart­
ment is afraid that under the b i l l  the taxpayers will w i t h­
hold k e y  information until after appeals get out of the 
administrative  process, and then p r e s e n t  [the information] 
wh e n  the case reaches the Superior Court." This bill 
contains a provision that appeals fro m the policy review 
decisio n are to be heard "de n o v o . "  The usual definition of 
"de novo" means that the p r o c e e d i n g  involves "a trial or 
retrial in an appellate court in w h i c h  the whole case is 
gone into as if no trial w h a t e v e r  h a d  b e e n  had in the court 
below." Under normal circumstances, a de novo proceeding 
would p e rmit the taxpayer to p r e p a r e  a n e w  record, bringing 
forth evidence previously not c o n s i d e r e d  by the department.

SB 401 sets a limitation [page 8, lines 17 - 19] on what the 
parties m a y  contest in a de novo proceeding, but nowhere 
states that evidence that the court m a y  consider in the de 
novo proce e d i n g  is limited to e v i d e n c e  made a part of the 
record in the administrative proceeding. If the bill did 
limit the record to con sideration o f  evidence obtained in 
the earlier administrative proceeding(s) , then, of course, 
the j udicial review wou ld not, by definition, be a de novo 
proceeding.

I am reminded, however, of a statemen t b y  former Revenue 
Commissioner T o m  Williams with r e f e r e n c e  to this legisla­
tion: if, in the latter appellate stages, or in the event
of a j u d icial  review, the dep artment is confronted with new 
evidence that it has not h a d  an earlier opportunity to con­
sider, its personnel who examine the tax returns and related 
documents probably have not done their jobs.

J B C :bb 
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CHANGES MADE TO SB 401 TO ACCOMMODATE THE DEPARTMENT OP 
REVENUE:

In order to address concerns raised by the department with 
regard to the original version of the bill, the following 
changes were made in the CS for SB 401 dated 3/14/88:

1. In response to the department1 concern that the bill 
"adds approximately 300 days of procedures . . . that must 
be accomplished within the current 3 year statute of 
limitations," and that these new procedures will "shorten 
unrealistically the amount of time available to complete 
audits," the statute of limitations for these taxes was 
raised from 3 years to 4.

2. In response to the department's concern that the 
procedure for allowing taxpayers to appeal the 
appropriateness of information requests would add delays to 
the process, Section 1 of the original version of the bill 
was removed.

3. In response to the department's concern that taxpayers 
might withhold information from the department until cases 
reached the Superior Court level, the bill now states that 
the taxpayer "SHALL" submit their evidence and supporting 
materials at the policy review hearing. This bill does not 
attempt to limit the powers and authority of the department 
under AS 43.05.010 to hold hearings, receive evidence, and 
take testimony.

The Department of Revenue also expressed concern over 
changes made in the SCS CSHB 58. The following of their 
concerns have been addressed in the language from House 
Bill 58 which has been added to SB 401:

4. The department stated that the word "confidential" had 
been unnecessarily inserted at various places throughout 
the SCS CSHB 58, and that it should be deleted. In 
response to the department's concern, these deletions have 
been made.



5. In the purposes section, the department felt that the 
words "production and severance" do not accurately describe 
the taxes levied under AS 43.55 and AS 43.57." The 
reference to "Severance" has been deleted.

6. Also in the purposes section, the department said the 
words "supervise" and "supervisory" should be changed to 
"oversee", "monitor" or "review". This has been done in 
findings (3) and (4).

7. The department suggested that the word publicly in 
finding 8 should be deleted. This deletion has been made.

8. Two new findings —  (11) and (12) have been added in 
response to the department's concerns about the treatment 
of Alaska Native corporations under the bill.

9. The department suggested that AS 24.60.172(a), which is 
being enacted by Section 4 of the bill, should be rewritten 
to make it clear that the modified procedures of the 
Legislative Ethics Committee would also apply, as 
appropriate, when a person does consent to public 
disclosure of their identity or tax information. AS 
24.60.172(a) has been rewritten and a new AS 24.60.172(b) 
has been added to reflect this suggestion.

10. In the section on taxpayer notification and submission 
of tax information, which allows the taxpayer to request at 
any time that the department transfer the taxpayer's 
confidential tax returns to a legislative committee, the 
department suggested an amendment that "the taxpayer must 
pay the department the cost of duplicating material for 
transfer." This change has been made.





Good morning, Chairman Halford, Chairman Binkley, Members of the 

Committee.

My name is Gerald Serena, I am a tax lawyer with Exxon Company, U.S.A.,
AND I AM BASED IN ANCHORAGE.

Exxon appreciates the opportunity to comment on SB No. 401, a bill

DESIGNED TO IMPROVE THE EFFICIENCY OF THE ADMINISTRATIVE REVIEW OF TAX 

CONTROVERSIES BY THE DEPARTMENT OF REVENUE, AND TO INTRODUCE A MEASURE OF 

FAIRNESS AND DUE PROCESS WHICH WE BELIEVE IS ABSENT UNDER THE PRESENT 

SYSTEM.

As you know, Exxon is a major participant in North Slope oil production.
As SUCH, WE ARE FAMILIAR WITH THE PROCEDURES FOR FILING INCOME AND 
PRODUCTION TAX RETURNS, AND ALSO WITH THE AUDITING OF THESE RETURNS BY THE

Department of Revenue. No  Exxon income tax years after 1 9 7 7  and no Exxon 
Oil Production Tax years after 1 9 7 8  have been finalized by the Department 
of Revenue. In other words, Exxon's tax liabilities for about the last

TEN YEARS ARE STILL OPEN ISSUES. EXXON MANAGEMENT IS INTENSELY INTERESTED 

IN RESOLVING THESE OPEN YEARS AND CLOSING THEM OUT.



TO ILLUSTRATE THE KIND OF PROBLEMS EXXON HAS EXPERIENCED IN ITS EFFORTS TO 

FINALIZE OPEN TAX YEARS, I HAVE ATTACHED TO THE COPY OF MY TESTIMONY 

SUBMITTED TO THE COMMITTEE A SUMMARY OF THE ADMINISTRATIVE PROCEEDINGS FOR

our 1 9 7 8  Income Tax year, and I ask that this be entered into the record 
of these proceedings. This summary demonstrates the seemingly endless 

nature of administrative review of a tax controversy before the Department 

of Revenue.

The obvious questions are how has this delay in tax dispute resolution 

happened, and how can the problem be solved.

We believe that the primary explanation for the current impasse lies in

THE ADMINISTRATION OF THE AUDIT AND REVIEW FUNCTION BY THE DEPARTMENT OF

Revenue. The problem, as we see it, is with the procedures that have been

FOLLOWED DURING THE AUDIT AND REVIEW PROCESS ITSELF. THE FACT OF THE 

MATTER IS THAT UNDER CURRENT PROCEDURES, THE ASSESSMENT OCCURS PRIOR TO 

ANY CLARIFYING DISCUSSIONS BETWEEN THE DEPARTMENT OF REVENUE AND THE 

TAXPAYER. AS A RESULT, THE ASSESSMENT IS FOLLOWED BY A LONG, PROTRACTED 
REVIEW PROCESS.



Under SB No. 401, the assessment would take place only after interaction
WITH THE TAXPAYER, THAT IS, AFTER THE CLOSING CONFERENCE AND THE POLICY

Review Hearing. This gives an opportunity for meaningful dialogue between 

the Department and the taxpayer to limit any ultimate assessment to issues 

over which there is a genuine controversy. Delays are avoided by having

SPECIFIC TIME LIMITATIONS AND DEADLINES FOR THESE PROCEEDINGS BETWEEN THE

Department and the taxpayer, so that the objective of final administrative

ACTION WITHIN THE THREE YEAR STATUTE OF LIMITATIONS PERIOD IS REALIZABLE. 

Of COURSE, PRACTICAL PROBLEMS MAY ARISE DURING THIS PERIOD AND PROVISION 

IS MADE FOR EXTENSION OF THE TIME LIMITATIONS BY MUTUAL AGREf-MENT. SB No. 
401 ESTABLISHES A REASONABLE SYSTEM FOR FINALIZING ACCURATE DEPARTMENT OF
Revenue action in a timely fashion.

The trial de novo feature in SB No. 401 is  critical to the overall
FAIRNESS AND EFFECTIVENESS OF THE SYSTEM. CURRENTLY, THE DEPARTMENT NOT 

ONLY REPRESENTS THE STATE OF ALASKA IN TAX CONTROVERSIES BUT ALSO IS THE 

DECISION MAKER. THE HEARING OFFICERS WHO MAKE THE FINAL ADMINISTRATIVE 

DECISIONS ARE EMPLOYEES OF THE DEPARTMENT AND REPORT ULTIMATELY TO THE

Commissioner of Revenue. This dual role at the administrative level of

INTERESTED PARTY AND DECISION MAKER, COUPLED WITH THE LIMITED SCOPE OF 

JUDICIAL REVIEW, CONSTITUTES A LACK OF FAIRNESS AND DUE PROCESS.



If the taxpayer is dissatisfied with the Department's decision, it may 

appeal to Superior Court, but the Court must uphold the Department's

POSITION UNLESS IT IS CONTRARY TO THE SUBSTANTIAL WEIGHT OF THE EVIDENCE 

IN THE RECORD OF THE ADMINISTRATIVE PROCEEDINGS BEFORE THE DEPARTMENT.

This factor has a negative effect on the taxpayer's practical ability to

CHALLENGE DEPARTMENT POSITIONS.

The prescribed remedy for this problem of lack of fairness is the

INTRODUCTION OF REVIEW BY AN INDEPENDENT DECISION MAKER, THAT IS, ONE 

OUTSIDE OF THE DEPARTMENT OF REVENUE. UNDER SB No. 401, THE JUDICIAL 

REVIEW OF FINAL DEPARTMENT ACTION WILL BE BY TRIAL DE NOVO. IN SIMPLE 

TERMS, THIS MEANS THAT THE COURT WILL WEIGH ALL EVIDENCE AND BASE ITS 

DECISION ON THE WEIGHT OF THE EVIDENCE. DEFERENCE WOULD STILL BE GIVEN TO

the Department of Revenue where it has expertise, and the taxpayer would

STILL HAVE THE BURDEN OF PROVING ITS CASE.

I
SB No. 401 WILL NOT RESOLVE THE CURRENT LOGJAM OF UNRESOLVED TAX 
CONTROVERSIES BY ITSELF. XT MUST BE SUPPLEMENTED BY A GOOD FAITH EFFORT 

ON THE PART OF THE DEPARTMENT OF REVENUE TO FINALIZE PENDING CASES. OUR 

DISCUSSIONS WITH DEPARTMENT OFFICIALS INDICATE TO US THAT SUCH AN EFFORT 

IS UNDERWAY, AND WE SUPPORT THE RECENT MOVES TO REORGANIZE THE OlL AND GAS

Audit Division. However, we are convinced that such efforts must be
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SUPPLEMENTED BY THE STATUTORY CHANGES CONTAINED IN SB No. 401 IF 

MEANINGFUL REFORM IS TO BE ACHIEVED.

The purpose of SB No. 401 is  to help finalize tax disputes in a fair and
EXPEDITIOUS MANNER. WE AT EXXON ARE COMMITTED TO TRY TO RESOLVE OUR 

DIFFERENCES WITH THE DEPARTMENT AT THE ADMINISTRATIVE LEVEL. FOR THOSE 

DIFFERENCES WHICH CANNOT BE RESOLVED, WE WANT TO FINALIZE THE 

ADMINISTRATIVE REVIEW AT THE EARLIEST POSSIBLE TIME, AND MOVE ON TO A FAIR 

AND IMPARTIAL JUDICIAL REVIEW. THIS IS IN OUR BEST INTEREST,* WE BELIEVE

IT IS IN THE BEST INTEREST OF THE STATE OF ALASKA AS WELL.

I

Thank you for the opportunity to present our views on SB No. 401.
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1978 ALASKA SEPARATE ACCOUNTING INCOME TAX 
CHRONOLOGY OF EXXON'S AUDIT AND REVIEW EXPERIENCE

Aug. 1979: 

Sep. 1979: 

Jul. 1980: 

Sep. 1980: 

Feb. 1981: 

Apr. 1981:

May 1981: 

Oct. 1983:

Dec. 1983:

Apr. 1984: 

Jul. 1984; 

Aug. 1984: 

Oct. 1986:

Dec. 1986:

Jan. 1987:

May 1987: 

Fab. 1988:

Assessment Is Issued.

Assessment is amended.

Seconc. amendment is issued.

Taxpayer protests and requests informal conference. 

Informal conference is held.

Informal conference decision is issued, resolving all 
but one of the issues under protest.

Taxpayer requests formal hearing on remaining issue.

Without acting on the request for a formal hearing, 
the Department issues a third amendment which raises 
additional claims for the first time.

Taxpayer protests the third amendment and requests an 
informal conference.

Second informal conference is held.

Informal conference decision is issued.

Taxpayer makes second request for a formal hearing.

The Department holds a "pre-hearing conference" to 
discuss procedures and schedule for formal hearing.

The Department issues a fourth amendment to the 
assessment, making additional claims for tax.

Pre-hearing conference held, briefing schedule agreed 
to and formal hearing scheduled for Aug. 12, 1987.

Taxpayer protests Dec. 1986 amended assessment.

Taxpayer's opening brief filed. 14 days later, the 
Department suspended all hearings.

Two pre-hearing telephone conferences held to discuss 
briefing sohedule and date for formal hearing. 
Awaiting Order from Revenue Hearing Examiner to set 
dated for briefing schedule and formal hearing(s).

During second telephone conference, Department 
advised that they planned to issue fifth amendment 
to the assessment*



TESTIMONY OF THOMAS K. WILLIAMS 
FOR STANDARD ALASKA PRODUCTION COMPANY 
BEFORE THE SENATE FINANCE COMMITTEE 

ON SENATE BILL NO. 401

March 2, 1988

GOOD MORNING. MY NAME IS THOMAS K. WILLIAMS AND I AM THE MANAGER 

OF TAX PLANNING FOR STANDARD ALASKA PRODUCTION COMPANY (SAPC). ON 

BEHALF OF THE COMPANY AND FOR MYSELF, THANK YOU FOR THIS OPPORTUNITY 

TO TESTIFY ABOUT SENATE BILL NO. 401.

SAPC SUPPORTS AND ENCOURAGES THE REFORMS WHICH THIS LEGISLATION 

WOULD MAKE IN THE PRESENT PROCEDURES FOR ADMINISTRATIVE REVIEW AND 
APPEALS OF TAX CASES. IT IS  OBVIOUS THAT SOMETHING HAS GONE TERRIBLY 
WRONG WITH THE PRESENT PROCEDURES. ACCORDING TO THE DEPARTMENT OF 
REVENUE'S OWN FIGURES, AS OF FEBRUARY 1, 1988, OVER $2.5 BILLION HAS 

BEEN CLAIMED AS ADDITIONAL TAXES, INCLUDING INTEREST'AND PENALTIES. 

NOTICE THAT I SAID "CLAIMED" —  NOT "BACK TAXES" OR "ACCOUNTS 

RECEIVABLE." THIS REFLECTS THE FACT THAT THE MERITS OF THE TAX 
ASSESSMENTS HAVE NOT YET" BEEN REVIEWED OR ADJUDICATED. I  WILL TALK 
MORE ABOUT THIS SITUATION A LITTLE LATER.

SLIGHTLY OVER HALF OF THESE TAX CLAIMS ARE FOR OIL AND GAS 

PRODUCTION TAXES, GOING BACK AT LEAST TO 1978. YET, OF THE $1.3 

BILLION IN PRODUCTION TAX CLAIMS, LESS THAN $.4 MILLION OF THE TOTAL 

—  NOT EVEN THREE HUNDREDTHS OF ONE PERCENT —  HAS GOTTEN THROUGH THE 
DEPARTMENT'S ADMINISTRATIVE PROCESS. ONLY 0 1% OF THE TOTAL CLAIMS 
HAS EVEN REACHED THE FORMAL HEARING STAGE BEFORE THE DEPARTMENT. OVER 

99.8% OF THE MONEY CLAIMED IS  STILL AT THE EARLIEST STAGES OF



ADMINISTRATIVE APPEAL, EVEN THOUGH THE PRODUCTION TAXES IN QUESTION 

NEARLY ALL RELATE TO TAX PERIODS FIVE TO TEN YEARS AGO.

THE SITUATION IS NO BETTER IN THE INCOME TAX AREA. THIS IS  NOW 

THE SEVENTH YEAR SINCE SEPARATE ACCOUNTING WAS REPEALED, BUT NOT ONE 

CENT OF THE OVER $1 BILLION IN CLAIMS ARISING FROM THIS TAX HAS MADE 

IT INTO COURT SO FAR. FOR ONE OF THE MAJOR TAXPAYERS, THREE OF THE 

FOUR TAX YEARS WHEN SEPARATE ACCOUNTING WAS USED ARE STILL UNDER 

AUDIT, AND SO THE TAX APPEAL PROCESS HAS NOT EVEN BEGUN.

SO, WHAT HAS GONE WRONG? FIRST OF ALL, THERE ARE NO TIME LIMITS 
ON THE DEPARTMENT WHENEVER THE BALL IS  IN ITS COURT. A TAXPAYER HAS 
60 DAYS AFTER AN ASSESSMENT TO REQUEST EITHER AN INFORMAL CONFERENCE 

DECISION IN WHICH TO REQUEST A FORMAL HEARING. BUT THE DEPARTMENT CAN 

TAKE YEARS BEFORE GETTING AROUND TO HOLDING IT . EVEN AFTER THE 

HEARING HAS BEEN HELD, THERE IS  NO LIM IT ON HOW LONG IT  TAKES THE 

DEPARTMENT TO ISSUE ITS DECISION.

SECOND, EVEN AFTER THE DEPARTMENT HAS ISSUED A SUPPOSEDLY "FINAL" 

ASSESSMENT, IT  CONTINUES ITS AUDIT PROCESS. SO-CALLED "AMENDMENTS" TO 

THE ASSESSMENT ARE ISSUED YEARS AFTER THE ORIGINAL ASSESSMENT AND 

AFTER THE STATUTE OF LIMITATIONS SHOULD HAVE RUN OUT. THESE kMENDED 

ASSESSMENTS FORCE THE TAXPAYER TO GO BACK TO THE BEGINNING OF THE 
ADMINISTRATIVE APPEALS PROCESS. MATERIALS PRESENTED TO THE JOINT 
ECONOMIC RECOVERY COMMITTEE ILLUSTRATE THE PLIGHT OF ONE ACTUAL 

TAXPAYER. AN INFORMAL CONFERENCE WAS REQUESTED AND HELD IN 1981 AFTER 

AN ASSESSMENT WAS MADE ON ITS SEPARATE ACCOUNTING LIABILITY FOR 1978. 

THE CONFERENCE DECISION RESOLVED ALL OF THE ISSUES BUT ONE, ON WHICH



THE TAXPAYER, IN MAY 1981, REQUESTED A FORMAL HEARING. OVER TWO YEARS 

LATER, IN OCTOBER 1983, THE DEPARTMENT AMENDED THE ASSESSMENT RAISING 

ISSUES THAT HAD NOT BEEN RAISED BEFORE. BEAR IN MIND, THAT THE THREE 

YEARS UNDER THE STATUTE OF LIMITATIONS SHOULD RUN OUT BY THE END

OF 1982. THE TAXPAYER REQUESTED AN INFORMAL CONFERENCE ON THE 1983 

AMENDMENT TO THE ASSESSMENT, AND THE CONFERENCE -CISION WAS ISSUED IN 

JULY 1984. THE TAXPAYER AGAIN REQUESTED A FORMAL HEARING. TWO MORE 

YEARS WENT BY, AND THEN IN DECEMBER 1986 THE DEPARTMENT ISSUED ANOTHER 
AMENDMENT TO THE ASSESSMENT. THE ASSESSMENT SHOULD BE THE CULMINATION 
OF THE AUDIT PROCESS, NOT MERELY A MILEPOST ALONG THE WAY.

A THIRD PROBLEM IS  THAT IN TAX CASES THE TRIER OF FACT —  THE 

PARTY WHO DECIDES THE FACTUAL ISSUES —  IS  A REVENUE EMPLOYEE. LET ME 

EXPLAIN WHAT IT  MEANS TO BE THE TRIER OF FACT. SUPPOSE YOU ARE 

DRIVING YOUR CAR, AND AS YOU DRIVE THROUGH AN INTERSECTION WITH A 
TRAFFIC LIGHT, A CAR COMING ON THE OTHER STREET RUNS INTO YOU. YOU 
END UP SUING THE OTHER DRIVER FOR YOUR DAMAGES. AT TRIAL, YOU TESTIFY 

THAT THE LIGHT WAS GREEN WHEN YOU DROVE INTO THE INTERSECTION. BUT 

THE OTHER DRIVER THEN GETS ON THE WITNESS STAND AND SWEARS THAT HE HAD 

THE GREEN LIGHT. WHAT'S MORE, HIS WIFE SAYS SHE WAS IN THE CAR AND 
SAW THAT THE LIGHT WAS GREEN. NOW YOU HAVE A QUESTION OF FACT —  WHO 

ACTUALLY HAD THE GREEN LIGHT?

THE TRIER OF FACT DECIDES WHICH STORY TO BELIEVE. BECAUSE THE 

TRIER OF FACT ACTUALLY SEES AND HEARS THE WITNESSES AND CAN FORM AN 

OPINION ABOUT THEIR CREDIBILITY FROM THEIR BEHAVIOR, AN APPELLATE 
COURT WILL GENERALLY NOT SECOND-GUESS THE TRIER OF FACT WITH RESPECT



TO THE FACTS THAT ARE FOUND. THIS IS  BECAUSE, ON APPEAL, THERE IS 

MERELY THE TRANSCRIPT, WITH NO INFLECTIONS OR TONE OF VOICE OF OTHER 
BEHAVIOR AFFECTING WHAT WAS SAID, WHAT WAS MEANT AND WHICH STATEMENTS 

SEEM MORE CREDIBLE THAN OTHERS. ON APPEAL THE FINDINGS ARE UPHELD 

UNLESS THEY ARE WHOLLY UNSUPPORTED OR RUN AGAINST THE SUBSTANTIAL 

WEIGHT OF THE EVIDENCE.

IN CONTRAST, IF  THE TRIER OF FACT DECIDES THAT YOU HAD THE GREEN 
LIGHT BUT THE OTHER DRIVER IS  NOT LIABLE BECAUSE PEOPLE WHO RUN RED 

LIGHTS ARE NOT NEGLIGENT, THE COURT WOULD HAVE NO TROUBLE OVERTURNING 

THIS DECISION. THIS IS  BECAUSE THE QUESTION OF WHETHER RUNNING A RED 

LIGHT CONSTITUTES NEGLIGENCE OR NOT IS A QUESTION OF LAW. THE COURTS 

DECIDE QUESTIONS OF LAW AND DO NOT HESITATE TO DO SO ON APPEAL.

UNDER THE PRESENT TAX APPEAL PROCEDURES, THE TRIER OF FACT IS  THE 

FORMAL HEARING OFFICER, WHO IS EITHER THE COMMISSIONER HIMSELF OR A 

PARTIALLY EXEMPT EMPLOYEE OF THE DEPARTMENT UNDER THE COMMISSIONER'S 

SUPERVISION. THE TRIER OF FACT SHOULD NOT HAVE A PERSONAL INTEREST IN 

THE DECISION. GOING BACK'TO MY EXAMPLE WITH THE TRAFFIC ACCIDENT, HOW 

WOULD YOU FEEL IF  THE JURY HEARING YOUR CASE WERE ALL EMPLOYEES OF THE 

DRIVER OF THE OTHER CAR?

A FINAL PROBLEM WITH THE PRESENT PROCEDURES IS THAT THERE HAS 

BEEN NO OPPORTUNITY BEFORE OR AFTER AN ASSESSMENT FOR THE TAXPAYER AND 

THE DEPARTMENT TO S IT  DOWN TOGETHER INFORMALLY AND DISCUSS AN 
ASSESSMENT. SOMETIMES AN AUDITOR MAY MISUNDERSTAND THE INFORMATION HE 
OR SHE HAS BEEN PROVIDED. SOMETIMES THE INFORMATION IS INCOMPLETE, OR 

THERE IS  OTHER INFORMATION WHICH WAS NOT REQUESTED BUT WHICH BEARS ON



THE AUDIT. SOMETIMES AN AUDITOR IS  UNABLE TO SUBSTANTIATE THE 

INFORMATION THAT HAS BEEN PROVIDED. THESE THINGS CAN CAUSE AN 

ASSESSMENT TO BE SIGNIFICANTLY OUT OF LINE.

BECAUSE A CORRECTION OF EVEN A FEW CENTS PER BARREL CAN CHANGE AN 

ASSESSMENT BY MILLIONS OF DOLLARS, THE ASSESSMENTS BECOME DIFFICULT TO 
CORRECT ONCE THEY HAVE BEEN ISSUED. THIS IS  BECAUSE THE ASSESSMENT 

GOES INTO THE "ACCOUNTS RECEIVABLE" CATEGORY AND BECOME PART OF THE 

PUBLIC TOTAL FOR "BACK TAXES." THE LARGE DOLLAR AMOUNTS THAT CAN BE 

INVOLVED IN MAKING SUCH A CORRECTION MAY MAKE IT  MORE EXPEDIENT 

POLITICALLY TO WAIT FOR THE COURTS TO MAKE THE CORRECTION, RATHER THAN 
DO IT  WITHIN THE DEPARTMENT AND THEN EXPLAIN TO THE LEGISLATURE AND 
THE PUBLIC WHY THE $2.5 BILx 3N FIGURE FOR "BACK-TAXES" HAS CHANGED. 

IN MAKING THIS CRITICISM, WE MUST ALSO ACKNOWLEDGE AND COMMEND RECENT 

EFFORTS OF THE DEPARTMENT OF REVENUE TO RE-ESTABLISH LINES OF 

COMMUNICATION WITH THE TAXPAYERS. IN THE PAST, EVEN THE "INFORMAL" 

CONFERENCE OFTEN TURNED OUT TO BE AN EXERCISE IN DISCOVERY IN 

PREPARATION FOR THE "TRIAL" AT THE FORMAL HEARING. BUT EVEN THOUGH 
GOOD COMMUNICATION IS  AN ESSENTIAL STEP IN MOVING THE ASSESSMENTS 

FORWARD IN THE PROCESS, IT  REMAINS TO BE SEEN HOW MUCH SUBSTANTIVE 

CORRECTION WILL ACTUALLY BE ALLOWED OR TOLERATED.

SENATE BILL 401 SEEKS TO REFORM THESE PROBLEMS AT THEIR ROOTS.

IT IMPOSES TIGHT DEADLINES FOR ACTION BY THE DEPARTMENT AS WELL 

AS THE TAXPAYER, YET IT IS FLEXIBLE ENOUGH TO ALLOW THE SCHEDULE TO BE 

EXTENDED BY MUTUAL AGREEMENT.



IT ALLOWS FOR DEPARTMENTAL REVIEW OF AUDITS FOR CONSISTENCY AND 

POLICY CONTENT BEFORE THEY ARE ISSUED. THIS ALLOWS FOR CORRECTIONS TO 

BE MADE BEFORE THE DEPARTMENT GETS LOCKED INTO A PUBLIC "BACK TAXES" 

FIGURE.

IT PROVIDES FOR THE TRIER OF FACTS TO BE A DISINTERESTED PARTY —  
THE COURTS -- RATHER THAN A REVENUE EMPLOYEE. THIS NOT ONLY IMPROVES 

THE APPEARANCE OF FAIRNESS, BUT IT  ALSO ALLOWS THE COMMISSIONER 

GREATER LATITUDE TO DIRECT HIS AUDITORS WITHOUT NECESSARILY SEEMING TO 

PRE-JUDC . A MATTER.

AND IT CLOSES THE AUDIT PROCESS WITH THE CLOSING CONFERENCE AND 
PREVENTS NIGHTMARES FROM OCCURRING IN WHICH A TAXPAYER IS REPEATEDLY 
FORCED BACK TO THE BEGINNING OF THE APPEAL PROCESS BECAUSE AN AUDITOR 

HAS COME UP WITH A NEW THEORY FOR INCREASING THE TAXPAYER'S LIABILITY.

FOR THESE REASONS, WE SUPPORT THIS LEGISLATION AND RESPECTFULLY 

URGE THE COMMITTEE TO ACT FAVORABLY ON IT . THANK YOU AGAIN FOR THIS 
OPPORTUNITY TO TESTIFY. I  WOULD BE PLEASED TO ANSWER ANY QUESTIONS 

THAT THE CHAIRMAN OR THE MEMBERS OF THE COMMITTEE MAY HAVE.



DEPARTMENT OF REVENUE

STEVE COWPER, GOVERNOR

STATE OFFICE BUILDING 
P.O. BOX SA
JUNEAU, ALASKA 99811-0400

April 6, 1988 DECEIVED APR 7 1933

Th e  Honorable Rick Halford 

Alaska State L egislature 

P.O. Box V 

Juneau, Alaska 99811

Dear Senator Halford:

Wednesday, March 23, 198 8  in a hearing before your c o m m i t t e e  on SB 

401, I briefly d e scribed the d i f f i c u lt i e s  my audit staff was ha v i n g in 

closing an audit of a taxpayer's 1 98 2-1985 cor p o ra t e  income tax returns.

I indicated we w e r e  in the process of putting together a c o m p l e t e  

chronology of events and w ou l d  m a k e  it ava i l ab l e  to the F i n a n c e C o m m i t t e e 

whe n finished. I a m  e n c lo s i n g  the c h r o n o l o g y for Company X. This 

calendar of events represents an actual case history. I hav e  removed all 

identifying facts and remarks w h ic h  m i g h t  d i s cl o s e  the name of the 

taxpayer.

If I can provide you w i t h  additional information c o n c e r n i n g  this 

case, please let me know.

Sincerely,

S teven E. Kettel 

D irector

Income and Excise Audit Division

SEK:sp
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Prepared by: S t e v e n  E. Kettel 
Director, I n c o m e  &  Exc i se  Audit 

D e p a r t m e n t  of R e v e n u e  

April 6, 198 8

C o m p a n y  X A u d it  C a s e  H i s t o r y  Ta x  Years 1 9 8 2  - 1985 

C a l e n d a r  of Events

1 0 / 1 5 / 8 3  T a x p a y e r  files or i g i n a l  1 9 8 2  tax return.

3 / 2 1 / 8 4  S e a t t l e  based a u d i t o r  r e q u e s t s  return f r o m  Juneau.

1 0 / 1 5 / 8 4  T a x p a y e r  f iles origi n a l  1 9 8 3  tax return.

1 0 / 2 6 / 8 4  A u d i t o r  reque s t s 19 8 3  tax return f r o m  Juneau.

2 / 1 4 / 8 5  A u d i t o r  calls c o m p a n y  to s c h e d u l e  a u d i t  of 1 9 8 2  and 1983  tax 

r e t u r n s .

2 / 2 6 / 8 5  A u d i t o r  sends a p p o i n t m e n t  letter to t a x p a y e r  r e q u e s t i n g

p e r t i n e n t  a u d i t  I n f o r m a t i o n  be a vailable. A u d i t  sch e du l e d  for 

6 /17/85.

3 / 1 3 / 8 5  A u d i t o r  w r i t e s  letter to f o r e i g n  p a r e n t  o v e r s e a s  r e q u es t i n g  

a d d i t i o n a l  I n f o r m a t i o n  on f o r e i g n  op e r a ti o n s .

4 / 0 4 / 8 5  T e l e p h o n e  call r e c ei v e d  by a u d i t o r  f r o m  U.S. S u b s i d i a r y  tax

m a n a ge r .  No f o r e i g n  I n f o r m a t i o n  will be m a d e  a v a i l a b l e  to the 

a u d i t o r  as 1t 1s not a v a i l a b l e  to the tax ma n a g e r .

6 / 1 7 / 85  Field a u d i t  begins at t a x p a y e r ' s  U.S. d o m e s t i c  headq u a r t er s .

(A) T a x p a y e r  refuses to g i v e  p h o t o c o p i e s  of n e c e s s a r y  and 

ess en t i a l  w o r k p a p e r s  w h i c h  w o u l d  a l l o w  a u d i t o r  to comp u te  

d o m e s t i c  com b in a t i o n .

(B) T a x p a y e r  a g a i n  states t hat no f o r ei g n  i n f o r m a t i o n  1s 

a v a i l a b l e  upon w h i c h  a u d i t o r  can base a w o r l d w i d e  c o m b i nation.

(C) A l te r n a t i v e :  A u d i t o r  d e t e r m i n e s  that s u mmons, a time 

c o n s u m i n g  a f f a i r  will not be u t i l i ze d  at this point.

6 / 2 5 / 8 5  A u d i t o r  left t a x p a y e r  w i t h  a 11st of I n f o r m a t i o n  to send to the 

auditor. A u d i t o r  d i s c u s s e d  several Issues that w e r e  open wit h  

the tax p a y e r ,  e s p e c i a l l y  the Issue of d e t e r m i n i n g  w o r l d w i d e  net 

Inc om e  and g a i n i n g  I n f o r m a t i o n  on w o r l d w i d e  u n i t a r y  c ompanies.

6 / 2 7 / 8 5  T a x p a y e r  p r ov i d e s  letter to a u d i t o r  w h i c h  a g r e e s  that the

c o m p a n y  1s u n i t a r y  on a d o m e s t i c  basis only w h i c h  w o u l d  relieve 

a u d i t o r  of substa n t ia l  a m o u n t  of a u d i t  w o r k  w i t h  respect to 

U.S. c o m p a n i e s  only. T a x p a y e r ,  however, will g i v e  no 

p h o t o c o p i e s  of d o m e s t i c  or fore i g n  board m i n u t e s .

7 / 0 9 / 8 5  A u d i t o r  w r i t e s  letter to t a x p a y e r  stat i n g  he 1s e s t i m a t i n g  

w o r l d w i d e  net Income f r o m  I n f o r m a t i o n  a v a i l a b l e  to auditor.



7 / 1 1 / 8 5  T a x p a y e r  calls upon r e c e i p t  of letter and e x p r e s s e s  to a u d it o r  

the d i f f i c u l t y  he will h a v e  1n u sing the w o r l d w i d e  numbers 1n 

his files. T a x p a y e r  s u g g e s t s  that using t hose numbe r s  will 

r e s u l t  1n m e r e l y  a g u e s s  at w h a t  the t a x p a y e r ' s  w o r l d w i d e  net 

I n c o m e  1s.

7 / 1 9 / 8 5  T a x p a y e r  w r i t e s  to D i r e c t o r  of A ud i t  D i vi s i o n  re q u e s t i n g  an 

e x p l a n a t i o n  of the s t a t u t o r y  a u t h o r i t y  the D e p a r t m e n t  uses to 

re q u i r e  a w o r l d w i d e  c o m b i n e d  tax return.

8 / 1 4 / 8 5  D i r e c t o r  sends letter of r e s p o n s e  to t a x p a y e r ' s  7 / 1 9 /8 5  letter.

9 / 3 0 / 8 5  A u d i t o r  calls t a x p a y e r  to r e q u e s t  the I n f o r m a t i o n  p r e v i o u s l y  

r e q u e s t e d  on 6 / 2 5 / 8 5  and to u n d e r s t a n d  w h y  1t 1s late.

T a x p a y e r  ag re e s  I n f o r m a t i o n  1s late but 1s u n a b l e  to put.t h e  

n u m b e r s  t o g e t h e r  at this time.

1 1 / 1 3 / 8 5  A u d i t o r  calls t a x p a y e r  a g a i n  r e q u e s t i n g  the Information.

T a x p a y e r  Indicates that  t h e y  plan to send the In f o r m a t i on  

w i t h i n  one week.

1 2 / 0 4 / 8 5  A u d i t o r  receives partial I n f o r m a t i o n  f r o m  the t a x p a y e r  but m a n y  

Items hav e  not been sent. A u d i t o r  calls t a x pa y e r  and requests 

a u d i t  a p p o i n t m e n t  for 1 9 8 4  tax year.

4 / 3 0 / 8 6  A u d i t o r  sends letter a c k n o w l e d g i n g  e s t a b l i s h m e n t  of 1984 and

198 5 tax a u d i t  and r e q u e s t s  ce r t a i n  I n f o r m a t i o n  to be a v a i l a b l e  

at t he  start of the audit.

5 / 1 2 / 8 6 -

5 / 1 6 / 8 6  A u d i t o r  c on d u c t s  f ield a u d i t  of t a x p a y e r ' s  198 4  and 1985 tax 

r eturns. At this a u d i t  some  I n f o r m a t i o n  p r e v i o u s l y  requested 

1s r e c e i v ed  for the 198 2  and 198 3  audit. A u d i t o r  again 

d i s c u s s e s  w i t h  the t a x p a y e r  the Issue of w o r l d w i d e  c o m b i n a t i o n  

and the d e p a r t m e n t ' s  p o s i ti o n .

6 / 1 3 / 8 6  A u d i t o r  c o m m u n i c a t e s  w i t h  t a x p a y e r  c o n c e r n i n g  a u d i t o r ' s

d e c i s i o n  to use w o r l d w i d e  b ook Income numbers for co m p u t a t i o n  

of t a x a b l e  Income. A u d i t o r  a l s o  asks a d d i t i o n a l  q u e stions 

c o n c e r n i n g  the r e l a t i o n s h i p  b e t w e e n  U.S. and f o r ei g n  

c o m p a n i e s .  At this t i m e  the a u d i t o r  p r e sents th e  t a x p a y e r  w i t h  

a b u s i n e s s  o p e r a t i o n s  q u e s t i o n n a i r e .  This q u e s t i o n n a i r e  whe n  

c o m p l e t e d  by the t a x p a y e r  will a s s i s t  the a u d i t o r  1n 

d e t e r m i n i n g  w h i c h  s u b s i d i a r i e s  should be I n c luded 1n the 

u n i t a r y  g r o u p  and will a s s i s t  1n the c o m p u t a t i o n  of the Ala s k a  

t a x a b l e  Income.

7 / 2 3 / 8 6  T a x p a y e r  states no I n f o r m a t i o n  will be c o m i n g  until S e p t e m b e r  

w i t h  resp ec t  to the b u s i n e s s  o p e r a t i o n s  q u e s t i on n a i r e .

T a x p a y e r  agrees to c o m p l e t e  the q u e s t i o n n a i r e  but Its response 

will be limited to I n f o r m a t i o n  on hand at the U.S. 

h e a d q u a r t e r s .  Th e  U.S. s u b s i d i a r y  will not ask the foreign 

p a r e n t  or any f o r e i g n  s u b s i d i a r y  for I n f o r m a t i o n  re l ative to 

t heir o perations.



7 / 2 4 / 8 6  T a x p a y e r  p r o mises to send d r a f t  numbers 1n r e s p o n s e  to business 

o p e r a t i o n s  q u e s t i o n n a i r e  and o ther o u t s t a n d i n g  requests for 

198 2 and 1983 tax r e t u r n  y ears by O c t o b e r 15, 19 8 6  (these 

f i g u r e s  w e r e  n e v e r rece i v e d ) .

1 2 / 0 8 / 8 6  T a x p a y e r  wr i t e s  a le t t e r  to the D i re c t o r  of A u d i t  r e questing a 

m e e t i n g  to d i s c u s s  a u d i t  I n f o r m a t i o n  requests and d i vision's 

p o l i c y  on w o r l d w i d e  c o m b i n a t i o n .

1 2 / 3 0 / 8 6  D i r e c t o r  prepa r e s  r e s p o n s e  t hat t here 1s no need for the

m e e t i n g  until the t a x p a y e r  p r o v i d es  the r e q ue s t e d  Information.

2 / 1 7 / 87  T a x p a y e r  submits le t t e r  to the auditor. Th e  letter Indicates 

the t a x p a y e r  will c o m p l y  w i t h  the b u s iness o p e r a t i o n s  

q u e s t i o n n a i r e  and will p r o v i d e  d e t a i l ed  sch e d u l e s  on a 

w o r l d w i d e  basis by J u n e  15, 1987.

5/29/87 A u d i t o r  receives f r o m  t a x p a y e r  some, but not all I nformation 

d e s c r i b i n g  the r e l a t i o n s h i p  of U.S. and f o re i g n  subsidiaries.

9 / 0 2 / 8 7  A u d i t o r  called taxp a y e r .  T a x p a y e r  states that they will be 

m a k i n g  a p r e s e n t a t i o n  to the s tate of C a l i f o r n i a  conc e r n i n g 

s i m i l a r  Issues w i t h  t h a t  s t a t e  on h o w  Inventories, d e p r e d a t i o n  

and c u r r e n c y  t r a n s l a t i o n  Items will be handled. T a x p a y e r  asks 

for p o s t p o n e m e n t  on s c h e d u l e  of d e l i v e r i n g  I n f o r m a t i o n  to 

a u d i t o r  until a f t e r  that  p r e s e n t a t i o n.

9/ 0 3 / 8 7  A u d i t  s u p e r v i s o r  r ec e i v e s  m e m o r a n d u m  f ro m  a u d i t o r  d e t a i l i n g  

reas o n s  that a u di t  has d r u g  on and has not been closed. In 

r e sponse, a u d i t  s u p e r v i s o r  w r i t e s  letter to D i r e c t o r  of Audit 

r e q u e s t i n g  a t o l e r a n c e  level be set for p u sh i n g  cases with 

w o r l d w i d e  unit ar y  Iss u e s  1n them. Di r e c t o r  v e r b a l l y  responds 

to the letter.

11 / 1 7 / 8 7  A u d i t o r  calls t a x p a y e r  a f t e r  the C a l i f o r n i a  presentation.

T a x p a y e r  w o u l d  n o w  like to m a k e  an Al a sk a  p r e s e n t a t i o n  1n early 

1988.

1 / 1 5 / 8 8  A u d i t o r  calls t a x payer. T a x p a y e r  states they ar e  not prepared

to m a k e  a p r e s e n t a t i o n  s i m i l a r  to the one they m a d e  1n 

C a l i f o r n i a  and r e q ue s t s  tha t  A l a s k a  j ust go a h e ad  and m ak e  an 

a u d i t  a s s e s s m e n t  based on the best Inform a t io n  a v a i l a b l e  to 

t h e m  and that they w o u l d  "s h o o t holes" In 1t. A u d i t o r  agreed 

to p r e p a r e  the a s s e s s m e n t  d u r i n g  the month of February.

1 / 1 8 / 8 8  T a x p a y e r  a c k n o w l e d g e s  t h e y  will send rem a i ni n g  Items of

I n f o r m a t i o n  r e q u e s t ed  by the a u d i t o r  for all tax periods by 

2/15/88.

1 / 2 6 / 8 8  T a x p a y e r  sends m o r e  r e l a t i o n s h i p  I n f o r ma t i o n  and I n te r company

t r a n s a c t i o n  numbers but no o t h e r mean i ng f u l  d ata upon w h ic h  to 

c a l c u l a t e  A l a ska's tax.



2 / 0 2 / 8 8  A u d i t o r  sends p r op o s e d  a u d i t  a s s e s s m e n t  to the t a x p ay e r  and 

asks for comments.

3 / 1 0 / 8 8  T a x p a y e r  visits a u d i t o r  1n S e a t t l e  and d i s c u s s e s  the audit 

w o r k p a p e r s  and Issues at tha t  time.

E x t e n s i o n  of W a i v e r  on S t a t u t e  of Li m i t a t i o ns

3 / 0 5 / 8 6  A u d i t o r  requests t a x p a y e r  to extend 1982 return.

3 / 1 0 / 8 6  T a x p a y e r  extends e x p i r a t i o n  to 12/31/86.

5/08 / 8 6  T a x p a y e r  grants w a i v e r  e x t e n s i o n  of 1982 re t u r n  to 6/30/87.

3 / 0 4 / 87  T a x p a y e r  grants e x t e n s i o n  of 1 98 2  to 1 2 / 3 1 / 8 7  and grants 1983 

e x t e n s i o n  to 12/31/87.

8 / 1 2 / 8 7  T a x p a y e r  grants e x t e n s i o n  of 1 9 8 2  to 6 / 3 0 / 8 8  and e xtension of 

1983 to 6/30/88.

2 / 5 / 8 8  A u d i t o r  requests t a x p a y e r  g r a n t  e x t e n s i o n  on 1982 and 1983 to 

12 /31/88. T a x p a y e r  p r e s e n t l y  has not ag r e ed  to this request.
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D e a r  S e n a t o r  Halford:

The D e p a r t m en t  of Reve n u e  has r e c e i ve d  a p ro p o s e d  co m m i t t e e  

s u b s t i t u t e  for Se n a te  Bill 401.

The changes p r o po s e d  take some steps in the right direction; however, 

they do not address the fundamental d i f f i c u l t i e s w i t h  the l e g i s l a t i o n . 

S p e c i f i ca l l y :

1. T h e r e  is still no p r o vi s i o n  linking the time frames for the 

p r o c e d u r e s  adop t e d  in S.B. 401 (that is, the times set ou t  for the 

p r o p o s e d  assessment, the "closing co n f e rence" and the "policy re v i e w  

hearing") w i t h  the running of the statute of limitations. It is true 

t h a t  the bill provides tha t  the procedural time limits ca n  be e x t e n d e d  by 

mutual agreement, and c u r r e n t  la w  p e r m i t s  the e x t e n s i on  of the l i mitation 

p e r i o d  w i t h  the t axpayer's consent. However, the stat u t e  of limitations 

runs a g a i n s t  the state, not a g a i n s t  the taxpayer. If the t ax p a y e r  needs 

an e x t e n s i o n  to m e e t  a procedural deadline, the state may c o n d i t i o n  its 

c o n s e n t  to the ext e n s i o n upon an a g r e e m e n t  to e x t e n d  the statute. In 

this case, the state has "leverage." However, if it is the state that 

needs the extension, the t a x p a y e r  has no i n c entive w h a t s o e v e r  to 

" condition" a g r e e me n t  upon e x t e n d i n g  the statute. It is to the 

t a x p a y e r ' s  benefit to le t  the statute run. T h o s e  p r o v i s i o n s  are stacked 

a g a i n s t  the state, and revenue losses will be the result.

2. There is still no inc e n ti v e  or r e q u i re m e n t  fo r  the t ax p a y e r  to 

p r o v i d e  the information and a r g um e n t s  n e c essary to a c o m p le t e  

d e t e r m i n a t i o n  of tax liability. The pr o p o s e d  c o m m i t t e e  subst it u t e  does 

n o t  a d e q u a t el y  deal wit h  this difficulty. The CS adds new language in 

the c l o s i n g  conf e r e n ce  p r o v i s i o n  m a k i n g  it e x p l i c i t  tha t  the t a x p a y e r  is 
no t  r e q u i r e d  to provide i n f o r m at i o n  at th a t  stage. The CS adds the w o r ds  

""Eut m a y  not be required to do so" a f t e r  l an guage p e r m i t t i n g  the t a x pa y e r  
to p r e s e n t  written and oral evidence, m a t e r i a l s  and statements. A t  the 

" poli c y  re v i e w  hearing" the w o r d  "may" is c h a n g e d  t hree times to read 

"shall have the o p p o r t u n i ty  to." T his langu a g e  is hardly mandatory. The 

o nl y  re q u i re m e n t  added by the CS is to p r e s e n t e v i d e n c e  to rebut a f act 

upo n w h i c h  the de p a r tment's a s s e s s m e n t  is based. S i n c e  the t a x p a y er  is 

not r e q u i r e d  to pres e n t  i n f o r m a t i o n  at the c l o s i n g  conference, it is 

d i f f i c u l t  to see how the d e p a r t m e n t  will find facts for the t a x p a y e r  to 

rebut.
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The de novo p r o v is i o n  remains u n c h a n g e d  in the p r o p o s e d  c o mmittee 

substitute. It is this provision, a bove all, tha t  g u a r a n t e e s  that a 

t a x p a y e r  will not m a k e  its c a s e  b ef o r e  the department, but ra th e r  will 

w a i t  until the s u p e r io r  court. S e n a t o r  Faiks, in her respon s e  to this 

d e p a r t m e n t ' s  criticisms, cla i m s  t ha t  the c ou r t  will remand "if the 

a p p e l l a n t  failed to bring a material m a t t e r  to the agency's attention." 

T h a t  is c e r t a i n ly  a judicial o p ti o n  u nd e r  the c u r r e n t  law pertaining to 

a p p e a ls  of agency decisions. S e e , A S  44.62.570(d). However, SB 401 

w o u l d  c h a n g e  this law for revenue matters, and require the c o u r t  to hold

a trial de n o v o . De novo r e v i e w  m e a n s  the c o u r t  will start ov e r  again in

tr y i n g  facts. The r e v i e w  w o u l d  not be limited to the record. U n d e r  a 

m a n d a t e  to hold a trial de n o v o , a c o u r t  w o u l d  n e v e r  remand w h e n  new

e v i d e n c e  was presented; T t  w o u l d  simply a c c e p t  the evidence. As p o i n te d

o u t  in o u r  e a r l i e r  comments, the p a r t i c u l a r  type o f  de novo review 

r e q u i r e d  in the bill p e r m i t s  the taxpayer, but not the department, to 

de f i n e  the scope of the trial. T h e s e  p r o v i s io n s  are stac k e d  a ga i n s t  the 

state, and revenue losses will be the result.

3. The p r op o s e d  c o m m i t t e e  s u bs t i t u t e  removes the transition 

p r o v i s i o n  that w o u l d  have a p p l i e d  the new p rocedures to m a tt e r s  cur r e n tl y  

p e n d i n g  before the department. This c h a n g e  does solve the in s u r m o u nt a b l e  

d i f f i c u l t y  of applying those p r oc e d u r e s  " r etroactively." U n d e r  the 

p r o p o s e d  CS, the only p r o v is i o n s  t h a t  w o u l d  apply to c u r r e n t  or pas t  tax 

p e r i o d s  are those dealing will trial de n o v o . While this ch an g e  is a 

substatnial improvement, it reveals the l e g i s l a t i o n  for w h a t  it is: an 

a t t e m p t  to get a new referee now t h a t  the game is a lm o s t  over. U n d e r  the 

CS, the d i s putes o v e r  c u r r e n t  and p a s t  taxes w o u l d  c e r t a i n l y  be 

lengthened. The d e pa r t m e n t  p r o c e d u r e s  w o u l d  remain the same, but the 

t a x p a y e r  w o u l d  start o v e r  a gain in c o u r t  w i t h  a trial de n o v o . The trial 

in c o u r t  w o ul d  c e r t ai n l y  take l o n g e r  —  perhaps y e a r s  lo n g e r  —  than 

w o u l d  an appeal u n d e r  c u r r e n t  law.. S u p p o r t e r s  of the l e g i s l a ti o n  c a n n o t  

a rgue tha t  the CS will speed or s t r e a m l in e  the r e s o l u t i o n  of the billio n s  

of doll a r s  of c u r r e n t l y d i sp u t e d  taxes; the CS w o u l d  surely l e n gthen that  

process. The only d i f f e r en c e  for old t axes is t hat the t a x p a y e r  w o u l d  

get two trials: one in f ront of the d e p a r t m e n t  tha t di d n ' t  c o u n t  and a 

n e w  one in court.

It should be noted tha t  if this  l e g i s l a t io n  w e r e  enacted, Alaska 

w o u l d  be the only state in the u n i o n  t h a t  did not use a specia l i z e d  body 

to reso l v e  tax disputes. S t a t e s  use a variety of m e c h a n i s m s  to resolve 

tax disputes. In a b o u t  half of the states, disputes are resolved as here 

in Alaska, by the taxing agency, w i t h  appeal to court. A b o u t  twenty 

states have a dm i n i s t r a t i v e  l aw  j u d g e s  spe c i a l i z i ng  in tax m a t t e r s  tha t  

are o u ts i d e  the revenue agency. T h e  remaining five states have 

s p e c i a l i z e d  tax courts. No state sends its tax d e t e r m i n a t i o ns  off, in 

the f irst instance, to the u n s p e c i a l i z e d  c ou r t  of general jurisdiction.
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Obviously, states have unanimously chosen specialized bodies to 

resolve tax disputes for very good reason. Tax laws are complex, and a 
body of expertise aids both the state in collecting the revenue due it, 

and the taxpayer who is assured of uniform and knowledgeable applciation 
of the law.

HM:mkw 
88-83

cc: Senate Finance Committee Members

BUM
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STATS OF ALASKA 
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OIL & OAS AUDIT DIVISION

M E M O R A N D U M

TO: Hugh Malone
Commissioner

f r o m : William Floerchinger
Director

d a t e : March 23, 1988

SUBJECT: Senate Bill 401-An example of factual occurrences during the
normal audit process for a typical taxpayer.

Example:

Facts: 1981 - 1982 production tax audit started January 11, 1985.
In spite of significant delays caused by the taxpayer - this major 
audit endeavor covering 24 monthly tax periods was assessed by the 
audit staff within 22 months of Initiation of the audit based upon 
information received at that time. A subsequent amended assessment 
was made seven months later within a mutually agreed upon statute 
extension period. At the time the audit assessment was made, 
significant pricing and transportation information requested from 
the company had not been received. The assessment was amended after 
receipt of the information.

This particular example covers pertinent pricing information needed 
by the auditors in determining compliance with AS 43.55 and 15 AAC 
55.15C-170,

1/11/85
Audit originated. Multipart pricing information request consisting 
of a request for accounting and pricing documents, related to 
valuation and consideration received, sent to company.

2/4/85
Basic accounting summary documents relating to booked numbers 
received for 1 year, (consisted of 7 items out of 17 requested.)

2/8/85
Documents received for second year consisted of summary accounting 
records also, complaint by company regarding photocopy requirement 
of all documents. Auditors requested to review documents and return 
them to the company while on travel status at company premises.
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2/8/85
Complaint made by Audit Staff management to d o r  officials about non 
receipt of pricing information needed to value company’s sales 
transactions. Agreement to identify specific documents during 
Commissioner's field visitation at end of February.

2/26/85
Coranissloner of Revenue met with the taxpayer at their offices and, 
based upon 12/14/84 request, made a review of pricing information 
and interviewed sales operation personnel of the company, something 
previously denied to the audit staff. Letters of confidentiality 
beyond normal AS 43,05.230 restrictions had to be issued by the 
Department of Law before the company agreed to the production of 
certain pricing documents.

4/22/85
Pursuant to the review, specific documents felt pertinent were 
identified and a Summons for a significant amount of information 
previously requested 1-11-85 was issued to the company. This 
information vras requested for previous audit period 1979-1980 a year 
earlier and was never received.

5/6/85
Timetable set up for submission of various parts of the request with 
completion dates set of May 7, 1985 - July 7, 1985. A final 
clearance letter (notification that the summons was complied with) 
to be delivered to DOR at end of 90 day period.

5/16/85
Notified by Company tax representative that he couldn't work on it 
for at least 3 weeks due to other audits and vacation. His 1 
assistant could not work on it due to assignment to Federal audit. 
Next available audit date to return to company premises was November 
10, 1985.

6/6/85
Received several categories of miscellaneous pricing information 
along with promise to comply with remainder of sunraons time table.

8/1/85
Auditor prepared memo to file regarding non production of summoned 
documents specifically identified by auditors and marked for 
copying. The documents had been redacted before receipt on 6/6/85.

8/2/85
Letter to company regarding status of the summons production with 
conments on what DOR felt was lacking. Extensions had been granted 
to allow company more time to search for trader files due to month 
long vacation by tax department representative.

8/12/85
Telephone call to company requesting update. Representative still 
reviewing documents submitted to Royalty case attorneys. Rep
opologlxod »lnc« they woro hold up due to moving Into a now building
and tax management conference.

am



Telephone call from coropany tax rep. He feels they have looked at 
everything but doesn't feel they are required to issue clearance 
letter. He suggested I write a request and he will respond with 
informal clearance. He said formal letter had been prepared but was 
held up in their attorney's office for finalizing (might take a week 
to a year).

10/22/85
Letter written to company requesting clearance letter that should 
have been receivod by July 8, 1985. set deadline of November 6 for 
reply.

12/16/85
Phone call to company regarding non receipt of clearance letter. 
Pound that previous company representative had been replaced. 
Request by new rep to go slow while he acquainted himself with new 
position. He was totally unfamiliar with suiwwns request.

2/18/86
Audit staff contacted new tax rep. He had himself drafted a final 
letter and head of department was reviewing it. He was notified by 
Audit Staff that several items had not been provided yet.

Further notified tax rep that similar pricing information, 
previously undisclosed to the Audit staff, would be sunrooned for 
past years (1979-1980) for which the statute was still open.

2/28/86
Commissioner of Revenue letter to chief tax counsel requesting 
response to outstanding Information requests due to delays in past 
receipt of information and offer of company's upper management 
assistance. Audit level moved up a few notches and deadline set for 
April to comply with rest of summons and other audit requests.

4/18/86
Meeting with company reps and DOR attorneys present. Latter of 
certification left with company legal department for assurance of
compliance. Audit staff listed shortcomings of material received
and why summons response incomplete.

4/22/86
Audit Staff allows coropany another 90 days to respond since 
additional summary material had been requested for prior years.
Certification letter stating that all material had been given to the 
Audit Staff was agreed to be issued at end of 90 day period.

5/8/86
Telephone call from company tax rep, A trip had been scheduled to 
jointly review pricing files. He called to cancel. He had been 
informed to start over at square 1 and re-review documents In
addition to looking at some additional files.

10/9/85
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6/15/86
Received 1979-1980 pricing information. No additional information 
for 1981-1982 was received.

10/86
Audit Staff, as requested by management, made assessment for 4 year 
period rather than await further information needed to fully value 
transactions. Company changed tax rep again.

1/87
Notified by new tax rep that a significant amount of pricing
material had been located and had been reviewed several times by
counsel, it was ready to be sent back in September, 1986 but was
held up due to issuance of the assessment In October.

3/10/87
Letter to tax department manager from Audit Staff requesting the 
additional material.

3/24/87
Reply received from company tax counsel denying audit staff access 
to the material since assessment already made.

6/30/87
Amended assessment issued to cover potential loss of revenue to the
s t a t e ,  s i n c e  l a r g e  d o l l a r  v a l u e  i s s u e s  n o t  o r i g i n a l l y  a s s e s s e d
pending receipt of pricing information.

11/87
As a part of an agreement to Jointly resolve factual disagreements 
contained in the audit, Audit Staff was provided additional pricing 
information promised in 1986.



I nt r o d u c e d :  2/9/ 8 8
Referred: F i n a n c e

5-1449N

IN T H E  S E N A T E  B Y  F A I K S

S E N A T E  B I L L  NO. 4 0 1  

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  an A ct e n t i tled: " A n  A ct r e l a t i n g  to a p p e a l s  of i n f o r m a t i o n  r e q u e s t s

in the a d m i n i s t r a t i o n  of s t a t e  t ax laws; to audits, 

i n v e s t i g a t i o n s ,  a nd i n s p e c t i o n s  f or c e r t a i n  t a xes and 

f or oil- and g a s - r e l a t e d  r o y a l t i e s  a nd n et p r o fits;

a m e n d i n g  p r o v i s i o n s  r e l a t i n g  to a d m i n i s t r a t i v e  and

j u d i c i a l  r e v i e w  of d e c i s i o n s  r e l a t i n g  to taxes, 

p e n a l t i e s ,  t ax refunds, a n d  a s s e s s m e n t s  in. the 

a d m i n i s t r a t i o n  of s t a t e  t a x  laws; a n d  p r o v i d i n g  for 

a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  ALASKA:

*  S e c t i o n  1. AS  4 3 . 0 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 3 . 0 5 . 0 5 5 .  A P P E A L  OF  R E Q U E S T  TO  P R O V I D E  I N F O R M A T I O N .  (a) 

T he p r o v i s i o n s  of  this s e c t i o n  a p p l y  w i t h  r e s p e c t  to a n  audit, i n v e s­

tiga t i o n ,  or i n s p e c t i o n  u n d e r  A S  4 3 . 0 5 . 0 1 0 ,  4 3 . 0 5 . 0 4 0 ,  or A S  4 3 . 5 5 . 0 4 0  

in c o n n e c t i o n  w i t h

(1) d e t e r m i n a t i o n  of a tax, p e n a l t y ,  t ax refund, or  a s s e s s­

me n t  u n d e r  A S  43.20, AS  43.55, A S  43.57, or  f o r m e r  A S  43.21, to a s c e r­

ta i n  the c o r r e c t n e s s  of a r e t u r n  f i l e d  or  to d e t e r m i n e  w h e t h e r  a tax

p a y m e n t  or  t ax r e f u n d  is due; an d

(2) t ax m a t t e r s  u n d e r  AS 3 8 .05 or  a m a t t e r  r e l a t i n g  to oil 

a nd gas r o y a l t y  or  net p r o f i t s  u n d e r  co n t r a c t s ,  a g r e e m e n t s ,  or leases 

u n d e r  AS  38.05.

(b) If in the cour s e  of an  audit, i n v e s t i g a t i o n ,  or  i n s p e c t i o n  

to w h i c h  this s e c t i o n  applies, the d e p a r t m e n t  r e q u e s t s  a t a x p a y e r  or
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a n o t h e r  p e r s o n  to p r o v i d e  i n f o r m a t i o n  or  m a t e r i a l s  to t he d e p a r t m e n t  

o r  to m a k e  the i n f o r m a t i o n  o r  m a t e r i a l s  a v a i l a b l e  f or i n s p e c t i o n  by 

the d e p a r t m e n t ,  th e  p e r s o n  of w h o m  the r e q u e s t  is m a d e  m a y  a p p e a l '  the 

r e a s o n a b l e n e s s  of the r e q u e s t  u n d e r  A S  4 3 . 0 5 . 2 4 0  as a p e r s o n  a g g r i e v e d  

b y  the a c t i o n  ot the d e p a r t m e n t  in  m a k i n g  the request.

*  Sec. 2. AS  4 3 . 0 5 . 2 4 0 ( a )  is a m e n d e d  to read:

(a ) E x c e p t  as to a m a t t e r  f o r  w h i c h  p r o c e d u r e s  are p r o v i d e d  in

A S  4 3 . 0 5 . 2 4 6  - 4 3 . 0 5 . 2 4 8 ,  a [A] p e r s o n  a g g r i e v e d  b y  the a c t i o n  of  the 

d e p a r t m e n t  in  f i x i n g  th e  a m o u n t  of a tax^ [OR] in  i m p o s i n g  a p e n a l t y ^t
i n  d e n y i n g  a r e q u e s t  for r e f u n d  of tax, or in r e q u e s t i n g  i n f o r m a t i o n

or  m a t e r i a l s  s u b j e c t  to AS 4 3 . 0 5 . 0 5 5  m a y  a p p l y  to the d e p a r t m e n t

w i t h i n  60 d a y s  f r o m  the dat e  of m a i l i n g  the n o t i c e  r e q u i r e d  to be

g i v e n  to the p e r s o n  by the d e p a r t m e n t ,  g i v i n g  n o t i c e  of th e  g r i e v a n c e

[,] and r e q u e s t i n g  an  i n f o r m a l  c o n f erence. At the c o n f e r e n c e  the 

p e r s o n  a g g r i e v e d  m a y  p r e s e n t  a r g u m e n t s  and e v i d e n c e  r e l e v a n t  to the 

g r i e v a n c e  [ A M OUNT OF  T A X  OR  P E N A L T Y  D U E  T H E  S T A T E ] . If th e  d e p a r t m e n t  

d e t e r m i n e s  that a c o r r e c t i o n  is w a r r a n t e d ,  the d e p a r t m e n t  s h a l l  m a k e  

th e  correction.

*  Sec. 3. AS 4 3 . 0 5 . 2 4 0 ( b )  is a m e n d e d  to read:

(b ) Exce p t  as to a m a t t e r  for w h i c h  p r o c e d u r e s  are p r o v i d e d  in

A S  4 3 . 0 5 . 2 4 6  - 4 3 . 0 5 . 2 4 8 ,  a [A] p e r s o n  a g g r i e v e d  by  the a c t i o n  of  the 

d e p a r t m e n t  i n  f i x i n g  the a m ount of a t axA  [OR] in i m p o s i n g  a p e n a l t y ^

i n  d e n y i n g  a r e q u e s t  f or r e f u n d  of tax, or  in r e q u e s t i n g  i n f o r m a t i o n

o r  m a t e r i a l s  s u b j e c t  to AS  4 3 . 0 5 . 0 5 5  m a y  a p p l y  to the d e p a r t m e n t  a n d" ~~ ~ f
r e q u e s t  a f o rmal h e a r i n g

(1) in p l a c e  of the i n f o r m a l  c o n f e r e n c e  p r o v i d e d  f or in (a) 

of this section, w i t h i n  60 d a y s  f r o m  the d a t e  of m a i l i n g  the n o t i c e  

r e q u i r e d  to be g i v e n  to the p e r s o n  by  the d e p a r t m e n t ;  or

(2) w i t h i n  30 d a y s  a f t e r  d e c i s i o n  r e s u l t i n g  f r o m  a n
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i n f o r m a l  conference.

* Sec. 4. A S  4 3 . 0 5 . 2 4 0 ( c )  is a m e n d e d  to read:

(c) At the formal h e a r i n g  the d e p a r t m e n t  m a y  s u b p o e n a  w i t n e s s e s  

a nd m a y  a d m i n i s t e r  oaths and m a k e  i n q u i r i e s  n e c e s s a r y  to c o n s i d e r  and 

d e c i d e  the g r i e v a n ce [ D E T E R M I N E  T H E  A M O U N T  OF  T H E  T A X  O R  P E N A L T Y  D U E  

T H E  S T A T E ] . T he p e r s o n  a g g r i e v e d  m a y  p r e s e n t  a r g u m e n t s  a n d  e v i d e n c e  

r e l e v a n t  to the amount of the tax o r  p e n a l t y  due the state. If the 

d e p a r t m e n t  d e t e r m i n e s  that a c o r r e c t i o n  is w a r r a n t e d ,  the d e p a r t m e n t  

shall m a k e  the correction.

* Sec. 5. A S  4 3 . 0 5 . 2 4 5  is a m e n d e d  to read:

Sec. 4 3 . 0 5.245. A S S E S S M E N T  A N D  C O L L E C T I O N  OF TAX, P E N A L T I E S ^  A N D  

INTEREST. If a t a x p a y e r  fails to file a r e t u r n  or  report r e q u i r e d  by 

this title in the time r e q u i r e d  by l aw or r e g u l ation, or m a k e s  an 

e r r o n e o u s  or fr a u d u l e n t  return, the d e p a r t m e n t  shall p r o c e e d  to a s sess 

the l i c ense fees, tax, pen a l t i e s ,  or i n t e r e s t  a n d  m a k e  a r e t u r n  f rom 

inforr'ation w h i c h  it obtains. A  r e t u r n  m a d e  a nd s u b s c r i b e d  by the 

d e p a r t m e n t  in a c c o r d a n c e  w i t h  this s e c t i o n  is p r e s u m e d  s u f f i c i e n t  for 

all legal purposes. H o w ever, n o t h i n g  p r e v e n t s  a t a x p a y e r  f r o m  p r e­

sen t i n g  e v i d e n c e  or o t h e r  i n f o r m a t i o n  on  an  a p p e a l  u n d e r  A S  4 3 . 0 5 . 2 4 0  

or u n d e r  p r o c e d u r e s  p r o v i d e d  by AS  4 3 . 0 5 . 2 4 6  - 4 3 . 0 5 . 2 4 8  in o r d e r  to 

rebut the p r e s u m e d  s u f f i c i e n c y  of a r e t u r n  m a d e  a nd s u b s c r i b e d  b y  the 

d e p a r t m e n t ,  n o r  does the p r e s u m p t i o n  of s u f f i c i e n c y  a l t e r  t he parties' 

r e s p e c t i v e  b u r d e n s  of p r o o f  once the t a x p a y e r  has p r e s e n t e d  e v i d e n c e  

or o t h e r  m a t e r i a l  i n f o r m a t i o n  to r e but that p r e s u m p t i o n .  T h e  a s s e s s­

ment  of l i c ense fees, tax, pe n a l t i e s ,  or i n t e r e s t  u n d e r  this s e c t i o n  

o c curs w h e n  the d e p a r t m e n t  issues a n o t i c e  and d e m a n d  for p a y m e n t  of 

th e l i c ense fees, tax, p e n a l t i e s ,  or  i n t e r e s t , w h e n  a n o t i c e  a nd 

d e m a n d  for p a y m e n t  b e c o m e s  final u n d e r  AS 4 3 . 0 5 . 2 4 6 ( g ) ,  or w h e n  the 

d e p a r t m e n t  issues a final n o t i c e  and d e m a n d  for p a y m e n t  u n d e r
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A S  4 3 . 0 5 . 2 4 7 ( f ) . T he n o t i c e  a n d  d e m a n d  for p a y m e n t  is i s s u e d  w h e n  the 

n o t i c e  a nd d e m a n d  is d e l i v e r e d  to the t a x p a y e r  in p e r s o n  or  p l a c e d  in 

the U n i t e d  Stat e s  mail, p o s t a g e - p a i d  a n d  a d d r e s s e d  to the last k n o w n  

a d d r e s s  of the taxpayer. P e n a l t i e s  a n d  i n t e r e s t  a s s e s s e d  u n d e r  this 

title s h all be c o l l e c t e d  in  the sam e  m a n n e r  as p r o v i d e d  in  this title 

fo r  the c o l l e c t i o n  of t ax or  l i c e n s e  fees.

*  Sec. 6. A S  4 3 . 0 5  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

Sec. 43. 0 5 . 2 4 6 .  C L O S I N G  C O N F E R E N C E  A N D  P R E L I M I N A R Y  A S S E S S M E N T ,

(a) The p r o c e d u r e s  u n d e r  this s e c t i o n  a p p l y  to taxes u n d e r  AS 43.20, 

AS 43.55, AS  43.57, a n d  f o r m e r  AS  43.21.

(b) B e f o r e  i s s u i n g  a n o t i c e  a nd d e m a n d  f or p a y m e n t  for a. tax 

d e s c r i b e d  in (a) of this section, the d e p a r t m e n t  shall g i v e  the t a x­

p a y e r  a w r i t t e n  d r aft of its p r e l i m i n a r y  con c l u s i o n s .  T he d r aft of

the p r e l i m i n a r y  c o n c l u s i o n s  m u s t  c o n t a i n  the following:

(1) a d r aft of any n o t i c e  a n d  d e m a n d  fo r  p a y m e n t  that the 

d e p a r t m e n t  p r e l i m i n a r i l y  c o n c l u d e s  m a y  be in order;

(2) a d r aft n a r r a t i v e  f u lly e x p l a i n i n g  h o w  and w h y  the 

p r e l i m i n a r y  a s s e s s m e n t  of tax or p e n a l t y  has b e e n  d e t e r m i n e d ;  and

(3) s c h e d u l e s  or w o r k s h e e t s  in  w r i t t e n  or  c o m p u t e r - r e a d a b l e  

format s e t t i n g  out the c a l c u l a t i o n s  for the p r e l i m i n a r y  as s e s s m e n t .

(c) T he d e p a r t m e n t  shall s c h e d u l e  a c l o s i n g  c o n f e r e n c e  w i t h  the

taxpayer, to be h e l d  not less t h a n  60 n o r  m o r e  tha n  90 days a f t e r  the

d e p a r t m e n t  d e l i v e r s  its p r e l i m i n a r y  a u d i t  c o n c l u s i o n s  u n d e r  (b) of

this s e c t i o n  to the t a x p a y e r  in p e r s o n  or  p l a c e s  those m a t e r i a l s  in

the U n i t e d  S t ates mail, p o s t a g e - p a i d  a n d  a d d r e s s e d  to the last k n o w n  

a d d r e s s  of the taxpayer. T he p a r t i e s  m a y  e x t e n d  the date for the 

c l o s i n g  c o n f e r e n c e  by m u t u a l  agreement.

(d) T he p u r p o s e  of the c l o s i n g  c o n f e r e n c e  is to c o n c l u d e  the 

audit p r o c e s s  and a l l o w  the p a r t i e s  to r e v i e w  and d i s c u s s  the
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p r e l i m i n a r y  r e s ults a n d  c o n c l u s i o n s  of that p r o c e s s  i n f o r m a l l y  so that 

any m i s t a k e n  a s s u m p t i o n s ,  m i s u n d e r s t a n d i n g s ,  a n d  o t h e r  e r r o r s  or 

m i s t a k e s  c a n  be i d e n t i f i e d  a nd e l i m i n a t e d  as m u c h  as p o s s i b l e  and so 

that i n c o m p l e t e  i n f o r m a t i o n  a n d  u n s u b s t a n t i a t e d  i t e m s  c an be 

s u p p l e m e n t e d  an d  subst a n t i a t e d .  A l t h o u g h  the i n t e r e s t s  of  the p a r t i e s  

are d i v e r g e n t ,  the c l o s i n g  c o n f e r e n c e  is n o t  a n  a d v e r s a r i a l  

p r o c e e d i n g .  At the c l o s i n g  c o n f e r e n c e ,  the t a x p a y e r  m a y  submit 

w r i t t e n  a n d  oral evidence, m a t e r i a l s ,  a n d  s t a t e m e n t s .  T he d e p a r t­

men t ' s  e m p l o y e e  in i m m e d i a t e  c h a r g e  of the audit, i n v e s t i g a t i o n ,  or 

i n s p e c t i o n  ma y  a l s o  submit w r i t t e n  and oral e v i d e n c e ,  m a t e r i a l s ,  and 

s t a t e m e n t s  at the c l o s i n g  c o n f e rence. B y  a g r e e m e n t ,  w r i t t e n  m a t e r i a l s  

m ay be s u b m i t t e d  at o t h e r  times b e f o r e  or a f t e r  the c l o s i n g  

c o n f e r e n c e .

(e) T he t a x p a y e r  may send o ne or m o r e  r e p r e s e n t a t i v e s  to the 

c l o s i n g  con f e r e n c e .  Th e  a u d i t o r  o r  o t h e r  p e r s o n  in  i m m e d i a t e  c h arge 

of t he audit, i n v e s t i g a t i o n ,  or i n s p e c t i o n  u p o n  w h i c h  the p r e l i m i n a r y  

a s s e s s m e n t  has b e e n  m a d e  s h all a t t e n d  the c l o s i n g  c o n f e r e n c e ,  an d  the 

d i r e c t o r  of  the d i v i s i o n  p r o p o s i n g  the a s s e s s m e n t  or the d i r e c t o r ' s  

i m m e d i a t e  s u b o r d i n a t e  d e s i g n a t e d  for this p u r p o s e  o t h e r  t h a n  the 

p e r s o n  in i m m e d i a t e  c h arge of the audit, i n v e s t i g a t i o n ,  or  i n s p e c t i o n  

shall p r e s i d e  at the c l o s i n g  c o n f erence. T h e  d e p a r t m e n t  m a y  h a v e  

a d d i t i o n a l  r e p r e s e n t a t i v e s  at the c l o s i n g  c o n f e r e n c e .  T h e  p e r s o n  in 

i m m e d i a t e  c h a r g e  of the audit, i n v e s t i g a t i o n ,  or i n s p e c t i o n  m a y  be 

e x c u s e d  f r o m  a t t e n d i n g  the c l o s i n g  c o n f e r e n c e  w i t h  the c o n s e n t  of the 

t a x p a y e r  or  b e c a u s e  of serious i l l n e s s  or injury, i n c a p a c i t a t i o n ,  

death, or t e r m i n a t i o n  of e m p l o y m e n t  w i t h  the d e p a r t m e n t .

(f) Not m o r e  t h a n  60 days a f t e r  t he c o n c l u s i o n  o f  the c l o s i n g  

c o n f erence, the p r e s i d i n g  o f f i c e r  shall issue a w r i t t e n  de c i s i o n .  If 

the p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that a d d i t i o n a l  t ax is o wed or  that a
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p e n a l t y  shou l d  be assessed, or both, t h e  c l o s i n g  c o n f e r e n c e  d e c i s i o n  

shall i n clude a p r o p o s e d  n o t i c e  a n d  d e m a n d  f or p a y m e n t  f o r  t he a d d i­

tional tax and i n t e r e s t  and any p e n a l t y .  T h e  p r o p o s e d  n o t i c e  an d  

d e m a n d  for p a y m e n t  s h all i n c l u d e  a w r i t t e n  n a r r a t i v e  f u l l y  e x p l a i n i n g  

h ow a n d  w h y  the a s s e s s m e n t  of t ax or p e n a l t y  h as b e e n  d e t e r m i n e d ,  

t o g e t h e r  w i t h  s c h e d u l e s  or w o r k s h e e t s  in  w r i t t e n  or  c o m p u t e r - r e a d a b l e  

format s e t t i n g  out the c a l c u l a t i o n s  f o r  the p r o p o s e d  a s s e s s m e n t .  If 

the p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that n o  a s s e s s m e n t  is i n  order, the 

t a x p a y e r  shall be g i v e n  w r i t t e n  n o t i c e  to that e f f e c t  w i t h i n  this 

60-d a y  period. By ag r e e m e n t ,  the p a r t i e s  m a y  e x t e n d  the d a t e  for 

i s s u i n g  a n o t i c e  of a s s e s s m e n t  a n d  d e m a n d  f or p a y m e n t  o r  a n o t i c e  of 

no a s s e ssment.

(g) A  p r o p o s e d  n o t i c e  and d e m a n d  for p a y m e n t  i s s u e d  u n d e r  (f) of 

this s e c t i o n  is final 30 day s  a f t e r  its issua n c e  u n l e s s  the t a x p a y e r  

r e q uests a p o l i c y  r e v i e w  h e a r i n g  u n d e r  AS  43. 0 5 . 2 4 7 .

Sec. 43 . 0 5 . 2 4 7 .  P O L I C Y  R E V I E W  H E A R I N G .  (a) A  p e r s o n  a g g r i e v e d  

by the a c t i o n  of the d e p a r t m e n t  in  i s s u i n g  a c l o s i n g  c o n f e r e n c e  d e c i­

sion u n d e r  AS 4 3 . 0 5 . 2 4 6 ( f )  or  in d e n y i n g  a r e q u e s t  for r e f u n d  of tax 

u n d e r  AS 43.20, A S  43.55, A S  43.57, or  f o r m e r  AS 4 3 . 2 1  m a y  r e q u e s t  a 

p o l i c y  r e v i e w  h e a r i n g  w i t h i n  30 d ays a f t e r  the d a t e  of m a i l i n g  of the 

n o t i c e  r e q u i r e d  to be g i v e n  u n d e r  AS 4 3 . 0 5 . 2 4 6 ( f )  o r  the d e n i a l  of the 

re q uest f o r  refund. F o r  p u r p o s e s  of thi s  section, a f a i l u r e  by the 

d e p a r t m e n t  to g r a n t  or  den y  a r e quest f or r e f u n d  w i t h i n  60 d a y s  f r o m  

the time the r e q uest is m a d e  shall be c o n s i d e r e d  a d e n i a l  of that 

request u n l e s s  the p a r t i e s  h a v e  e x t e n d e d  the p e r i o d  by a g r e e m e n t .

(b) T h e  d e p a r t m e n t  shall s c h e d u l e  the p o l i c y  r e v i e w  h e a r i n g  to 

be h e l d  w i t h i n  30 days a f t e r  the a g g r i e v e d  p e r s o n’s re q u e s t  for it. 

The p a r t i e s  may e x t e n d  the dat e  for t he p o l i c y  r e v i e w  h e a r i n g  by 

a g r e e m e n t .
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(c) The p u r p o s e  of the p o l i c y  r e v i e w  h e a r i n g  is to a l l o w  the 

c o m m i s s i o n e r  co d e t e r m i n e  w h e t h e r  the a c t i o n  c a u s i n g  the g r i e v a n c e  

u n d e r  (a) of  thi s  s e c t i o n  r e f l e c t s  an d  i n c o r p o r a t e s  the c o r r e c t  p o l­

icies of t he d e p a r t m e n t ,  a n d  if so, w h e t h e r  t h ose p o l i c i e s  a r e  b e i n g  

a p p l i e d  c o r r e c t l y  to the a g g r i e v e d  p e r s o n ' s  c i r c u m s t a n c e s .

(d) Th e  c o m m i s s i o n e r  or a n  a u t h o r i z e d  r e p r e s e n t a t i v e  of the 

c o m m i s s i o n e r  o t h e r  t h a n  an e m p l o y e e  in  the d i v i s i o n  t a k i n g  t h e  a c t i o n  

c a u s i n g  the g r i e v a n c e  s h a l l  p r e s i d e  at the p o l i c y  r e v i e w  heari n g .  The 

a g g r i e v e d  p e r s o n ,  a c t i n g  i n  p e r s o n  or t h r o u g h  one or  m o r e  a u t h o r i z e d  

r e p r e s e n t a t i v e s ,  m ay e x p l a i n  the n a t u r e  of the g r i e v a n c e  and the 

r e l i e f  sought. If  the p e r s o n  is a g g r i e v e d  by  a p r o p o s e d  a s s e s s m e n t  

b a s e d  on facts that t he p e r s o n  b e l i e v e s  are i n c o r r e c t  o r  i n c o m p l e t e ,  

the p e r s o n  m ay p r e s e n t  w r i t t e n  a n d  o r a l  e v i d e n c e  a nd m a t e r i a l s  to 

c o r rect or  c o m p l e t e  t he facts. A f t e r  the p r e s e n t a t i o n  of the a g­

g r i e v e d  p e r s o n ' s  case, the d i r e c t o r  of the d i v i s i o n  t a k i n g  t he a c t i o n  

c a u s i n g  t he g r i e v a n c e  or  a n o t h e r  a u t h o r i z e d  r e p r e s e n t a t i v e  of the 

d i v i s i o n  m a y  e x p l a i n  that a c t i o n  an d  t he p o l i c i e s  an d  r e a s o n s  for it. 

The d i v i s i o n  m a y  p r e s e n t  w r i t t e n  an d  o r a l  e v i d e n c e  a n d  m a t e r i a l s  to 

p r o v e  facts that it h a s  a s s e r t e d  an d  tha t  the a g g r i e v e d  p e r s o n  has 

c h a l l e n g e d  as i n c o r r e c t  and to r e but or d i s p r o v e  a n y  s u p p l e m e n t a l  

facts that the a g g r i e v e d  p e r s o n  h a s  s o u g h t  to e s t a b l i s h .  T h e  form a l  

r ules of e v i d e n c e  do n o t  a p p l y  to e i t h e r  p a r t y ' s  p r e s e n t a t i o n s  on 

f a c tual issues, but t he p r e s i d i n g  o f f i c e r  m a y  r e q u i r e  w i t n e s s e s  for 

b o t h  p a r t i e s  to give t h e i r  t e s t i m o n y  u n d e r  o a t h  a n d  s h a l l  a l l o w  e ach 

p a r t y ' s  w i t n e s s e s  to b e  e x a m i n e d  by  t he o t h e r  party. T h e  p r o c e e d i n g s  

of the p o l i c y  r e v i e w  h e a r i n g  s h a l l  be r e c o r d e d  a n d  m a d e  part of the 

a d m i n i s t r a t i v e  r e c ord, t o g e t h e r  w i t h  a n y  m a t e r i a l s  that m a y  b e  s u b m i t­

ted f or the p o l i c y  r e v i e w  i n  a d v a n c e  of, or after, the h e a r i n g .

(e) Not m o r e  t h a n  90 day s  a f t e r  th e  c o n c l u s i o n  o f  t he p o l i c y
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r e v i e w  c o n f e r e n c e  t h e  c o m m i s s i o n e r  s h a l l  i s sue a  p o l i c y  r e v i e w  d e c i­

sion. Th e  p o l i c y  r e v i e w  d e c i s i o n  m u s t

(1) s t a t e  w h a t  relief, i f  any, is b e i n g  g r a n t e d  to  the 

a g g r i e v e d  person, a n d  s t a t e  w h i c h  p o r t i o n s ,  if any, of t h e  d e p a r t­

me n t ' s  a c t i o n  g i v i n g  rise to t h e  g r i e v a n c e  are b e i n g  u p held;

(2) state w h i c h  a d d i t i o n a l  facts, if any, t hat the a g­

gr i e v e d  p e r s o n  s o ught to s how at t he h e a r i n g  are b e i n g  r e c o g n i z e d  and 

w h i c h  a d d i t i o n a l  facts a r e  b e i n g  d i s r e g a r d e d ;

(3) for e a c h  d i s p u t e d  fact w h e n  there is a d i s p u t e  as to 

o n e  or m o r e  facts, state wha t  is b e i n g  t a k e n  as b e i n g  the a c t u a l  fact; 

a n d

(A) state, as s p e c i f i c a l l y  as p o s s i b l e ,  w h i c h  s t a t u t o r y  and 

r e g u l a t o r y  p r o v i s i o n s  are b e i n g  r e l i e d  o n  in g r a n t i n g  o r  d e n y i n g  

r e l i e f  to the a g g r i e v e d  p e r s o n ,  h o w  those p r o v i s i o n s  are b e i n g  i n t e r­

p r e t e d  a n d  applied, and t h e  s p e c i f i c  p o l i c y  c o n s i d e r a t i o n s  f or the 

p a r t i c u l a r  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h ese p r o v i s i o n s ;  broad, 

u n s p e c i f i c  po l i c i e s ,  suc h  as m a x i m i z i n g  t he s t a te's t a x  revenue, are 

not s u f f i c i e n t  for j u s t i f y i n g  a p a r t i c u l a r  i n t e r p r e t a t i o n  o r  a p p l i c a­

ti o n  of a s t a tute o r  r e g u lation.

(f) If the p o l i c y  r e v i e w  d e c i s i o n  c o n c l u d e s  that a n o t i c e  and 

d e m a n d  f o r  p a y m e n t  s h o u l d  be m a d e  f o r  a d d i t i o n a l  tax a n d  i n t e r e s t ,  or 

p e n a l t i e s ,  if any, a final n o t i c e  a n d  d e m a n d  a s s e s s i n g  the t ax and 

in t e r e s t ,  or p e n a l t i e s ,  if any, s h all be i s s u e d  at the same time as, 

a n d  as p art of, the p o l i c y  r e v i e w  de c i s i o n .  T h e  f i nal n o t i c e  and 

d e m a n d  s h all i n c l u d e  a n a r r a t i v e  f u l l y  e x p l a i n i n g  h o w  a n d  w h y  the 

f i n a l  a s s e s s m e n t  of tax a n d  a ny p e n a l t y  h as b e e n  d e t e r mined, t o g e t h e r  

w i t h  s c h e d u l e s  or w o r k s h e e t s  i n  w r i t t e n  or  c o m p u t e r - r e a d a b l e  f o r m a t  

s e t t i n g  out the c a l c u l a t i o n s  f o r  the final assessment. F o r  p u r p o s e s  

o f  AS 4 3 . 0 5 . 2 6 0 ,  a final n o t i c e  a n d  d e m a n d  for p a y m e n t  is not
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c o n s i d e r e d  m a d e  u n t i l  the n a r r a t i v e  a n d  t he schedule.' or w o r k s h e e t s  

s e t t i n g  out the c a l c u l a t i o n s  f o r  the final a s s e s s m e n t  have b e e n  s e r v e d  

o n  the a g g r i e v e d  person.

Sec. 43.05.248. APPEAL. W i t h i n  30 d a y s  a f t e r  the i s s u a n c e  of 

t h e  c o m m i s s i o n e r ' s  p o l i c y  r e v i e w  d e c i s i o n  u n d e r  A S  4 3 . 0 5 . 2 4 7 ,  a p e r s o n  

a g g r i e v e d  by the d e c i s i o n  may file a n  a c t i o n  in the s u p e r i o r  court in 

t h e  j u d i c i a l  d i s t r i c t  w h e r e  the p e r s o n  r e s i d e s  o r  c o n d u c t s  bu s i n e s s ,  

f o r  a t r ial de  novo of t h o s e  p o r t i o n s  of the p o l i c y  r e v i e w  d e c i s i o n  

g i v i n g  ris e  to the gr i e v a n c e .  A  p a r t y  m a y  not r a i s e  as a claim, 

c o u n t e r c l a i m ,  or d e f e n s e  any p o r t i o n  or p o r t i o n s  of the p o l i c y  r e v i e w  

d e c i s i o n  that are no t  c o n t e s t e d  and do  not give rise to the grievance. 

T h e  a g g r i e v e d  p e r s o n  shall be g i v e n  acce s s  to th e  files of the d e p a r t­

m e n t  in the m a t t e r  for p r e p a r i n g  the appeal. If  the court d e t e r m i n e s  

t h a t  the assessment or the tax p a y m e n t  wa s  correct, it s h all c o n f i r m  

t h e  tax. If the a s s e s s m e n t  or tax p a y m e n t  was incorrect, the court 

s h a l l  d e t e r m i n e  the amou n t  of the tax and o r d e r  the p a y m e n t  o f  the 

d e f i c i e n c y  or the r e f u n d  of the excess, as the case may be. The 

d e p a r t m e n t  shall i m m e d i a t e l y  p a y  any r e f u n d  due and a t t a c h  a c e r t i f i e d  

co. y of the j u d g m e n t  to t he payment.

* Sec. 7. T R A N S I T I O N A L  P R O V I S I O N S .  (a) T h e  p r o v i s i o n s  of AS  4 3 .05.-

21 055, a d d e d  by sec 1 of this Act, a p p l y  to all r e q u e s t s  to p r o v i d e  i n f orma-

22 t i o n  w i t h  r e s pect to an audit, i n v e s t i g a t i o n ,  or  i n s p e c t i o n  of a m a t t e r

23 s p e c i f i e d  in that s e c t i o n  that are p e n d i n g  as o f  the e f f e c t i v e  d a t e  of  this

24 A c t .

25 (b) A p e r s o n  a g g r i e v e d  by an a c t i o n  of the d e p a r t m e n t  w i t h  r e s p e c t  to

26 a tax u n d e r  A S  43.20, AS  43.55, AS 43.57, or f o r m e r  A S  4 3 . 2 1  w h o s e  g r iev-

27 ance, as of the e f f e c t i v e  date of this Act, has not b e e n  f u lly h e a r d  i n  a

28 form a l  h e a r i n g  u n d e r  AS 4 3 . 0 5 . 2 4 0 ( b )  may, w i t h i n  60 day s  a f t e r  the c f f e c -

29 t i v e  d a t e  of  this Act, e l e c t  to h a v e  a c l o s i n g  c o n f e r e n c e  u n d e r

1
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1 AS  4 3 . 0 5 . 2 4 6 ,  a d d e d  b y  sec. 6 of this A ct. If t h e  p e r s o n  r e q u e s t i n g  a

2 c l o s i n g  c o n f e r e n c e  is a g g r i e v e d  b y  the c l o s i n g  c o n f e r e n c e  d e c i s i o n ,  t h e

3 p e r s o n  m a y  i n v o k e  t he a p p r o p r i a t e  p r o c e d u r e s  p r o v i d e d  f o r  u n d e r  t h e

4 p r o v i s i o n s  of A S  4 3 . 0 5 . 2 4 7  - 4 3 . 0 5 . 2 4 8 ,  a d d e d  by sec. 6 of  thi s  Act.

5 (c) T h e  p r o v i s i o n s  of  AS 4 3 . 0 5 . 2 4 8 ,  a d d e d  b y  sec. 6 o f  t h i s  Act,

6 a p p l y  to a n y  g r i e v a n c e  w i t h  r e s p e c t  to a t a x  u n d e r  A S  43.20, A S  43.55,

7 AS  4 3 .57, o r  f o r m e r  A S  4 3 . 2 1  that, on t h e  e f f e c t i v e  d a t e  of thi s  A c t ,  h as

8 not b e e n  a p p e a l e d  to s u p e r i o r  c o urt u n d e r  A S  4 3 . 0 5 . 2 4 0 ( d ) .

9 * Sec. 8. T h i s  A ct takes e f f e c t  i m m e d i a t e l y  u n d e r  A S  01.1 0 . 0 7 0 ( c ) .

c
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On March 2, 1988, Gerald Serena testified for Exxon
Company, U.S.A. before the Senate Finance Committee on SB 401.

Serena attached a summary of the administrative 
proceedings for Ex x o n’s 1978 income tax year, purporting to show 
’’the seemingly endless nature of administrative review of a tax 
controversy before the Department of Revenue." The summary sets 
forth a chronology of proceedings beginning in August 1979 and 
running through February 1988. While not directly asserting it, 
Serena's testimony implies that the department is.responsible for 
the delay in bringing the matter to hearing. '̂ T h e ^ f o l l o w i h g ^ m a y ^ ^  
provide a slightly different perspective:

Exxon filed its 1978 return in June 1979. The Exxon 
chronology of assessments, beginning in August 1979, is correct.
By letter dated October 12, 1979 Exxon requested that the
department defer any hearings for the 1978 year "until after the 
Arco litigation [Atlantic Richfield Co. v. State of A l a s k a , 
Super. Ct. No. 3AN-79-1903] is resolved." On September 29, 1980, 
Exxon made a similar request as a result of State of Alaska v. 
Exxon Corp., et al. , Super. Ct. No. 3AN-80-1542T! On December 207 
1983 Exxon again requested that further action be delayed until 
after final resolution of the two cases above. In each case, the 
request for deferral was the result of actions taken by the 
department to bring the case closer to resolution.

The two cases, considered on appeal, were not resolved 
until January 1986 when the United States Supreme Court dismissed 
for lack of a substantial federal question. The Alaska Supreme 
Court's decision in the matter is found at Atlantic Richfield Co. 
v. S t a t e , 705 P.2d 418 (Alaska 1985).-

Because Exxon has disclosed the existence of the 
proceeding and because the information contained in this 
memorandum does not constitute particulars of a return or report 
under AS 43.05.230, that information may be disclosed to the 
legislature.
EMBtjf
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RESPONSE TO 

DEPARTMENT OF REVENUE COMMENTS 

ON SENATE BILL 401

OVERVIEW

The heart of SB 401 is a reform in the present tax appeal 

procedures.

Something is wrong when five to 10 years go by and the 

Department of Revenue still has not concluded the audit process 

for these crucial revenue sources.

Something is wrong when a taxpayer can request a hearing 

on its tax liability and the Department takes two, three or 

even four years and more before it holds that hearing.

Something is wrong when the Department of Revenue issues 

assessments for tens, or even hundreds, of millions of dollars 

without first discussing them with the taxpayers, without first 

making sure that taxpayers in similar situations are treated 

similarly, and without first making sure that the assessments 

reflect the department's policies and its own regulations. In 

one case, which was later corrected, the department issued an 

assessment seeking millions of dollars in non-filing penalties 

against a party for time periods before that party had acquired 

any interest in producing oil and gas leases and which, in some



instances, actually went back to times before the party had 

even come into existence.

Something is wrong when the Department of Revenue can 

issue gigantic assessments for additional tax (with penalties 

and interest) and be unable to get those assessments through 

its own administrative review and into court. Less than 3/100 

of one percent of the $1.3 billion assessed for production 

taxes has made it into court. None of the $1.0 billion for 

separate-accounting income tax has made it into court, even 

though that tax was repealed in 1981.

Something is wrong when matters have remained in this 

uncertain state for so long that now the interest is nearly as 

great as the underlying claim for additional tax. Every dollar 

adjustment in the tax liability represents a $2 change in the 

total assessment.

Something is wrong when the stakes get so high that a 

hearing officer cannot remain truly impartial. The total 

assessments for oil and gas taxes exceed the total revenues to 

the General Fund in an entire fiscal year, yet they fall on 

only two dozen or so taxpayers. The implications of each 

decision can run into hundreds of millions of dollars. A 

decision one w a y  or the other can alter the very finances of 

the state and change its ability to meet the needs of its 

citizens. In no other administrative context can a hearing 

officer's decisions so profoundly affect the ongoing operations 

not only of the agency itself, but of the entire government.

The hearing officers serve at the pleasure of the Commissioner



of Revenue. If a hearing officer reaches a conclusion 

different from the one asserted b y  the auditors making an 

assessment, the Commissioner will ultimately have to decide 

which of his employees —  the auditors or the hearing officers 

—  were in the wrong. The pressure is so overwhelming that it 

is unreasonable to expect the hearing officers to remain truly 

disinterested and impartial in their decisions.

PERSPECTIVE ON SB 401

Contrary to assertions by the Department of Revenue, SB 

401 is not intended to make drastic changes in the way the tax 

laws are administered. Following are the criticisms that the 

Department of Revenue has made about SB 401, together with 

responses showing h o w  th e  department has exaggerated or 
misstated its concerns.

Revenue Criticism No. 1: ,

"The bill adds approximately 300 days of procedures —  
from the issuance of the preliminary audit conclusions 
through the policy review decision —  that must be 
accomplished within the existing three year statute of 
limitations. These new procedures will shorten 
unrealistically the amount of time available to audit 
complex multinational taxpayers."

Response; The Department of Revenue has been unable to 

complete its audits even within the present 3-year period



under the statute of limitations. Only now is it beginning 

to audit the taxes for 1983 - 1985. The reason the first 

two years under this newest audit cycle are not already 

closed under the statute of limitations is because the 

department has obtained agreements from taxpayers to extend 

the limitations period pursuant to AS 43.05.260(c)(3). One 

taxpayer has agreed to more than 20 such extensions for 

production tax alone.

SB 401 does not change the present law allowing the 

statute of limitations to be extended by mutual consent. 

While there are stages under the new procedures when the 

Department of Revenue would probably want to extend the 

prescribed deadline, there are similar stages when the 

taxpayer is going to want an extension, too. For example, 

the taxpayer has only 60 to 90 days in which to analyze a 

tentative assessment and prepare for the closing confer­

ence. It has not been uncommon for an audit narrative to 

address dozens of issues in the course of 100 pages or 

more. The taxpayer will need extra time to digest so much 

material. Similarly, the policy review hearing is to be 

held within 30 days of the taxpayer's request for it.

During that time the taxpayer will have to prepare its 

arguments regarding the proposed assessment, including 

arranging to have any witnesses testify at the hearing. To 

prepare adequately, the taxpayer almost certainly will want 

extra time. In both cases, the department can agree to 

grant the extra time only if the taxpayer agrees in return
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to extend the statute of limitations. The department will 

have ample "leverage" on the taxpayer to obtain such an 

agreement.

Moreover, if the 300 days represent such a 

serious problem for the Department of Revenue, why not 

simply make the limitations period four years instead of 

three for these particular taxes?

Revenue Criticism No. 2 ;

"SB 401 would restrict the department's access to 
information necessary to produce an accurate review of 
[a] return and determine whether taxes (or a refund) 
were due. The bill would virtually eliminate the 
incentive for an affected taxpayer to produce 
information for an administrative determination on the 
amount of tax due.

"A combination of provisions in the bill would result 
in the department being unable to base its tax 
assessments on the best information. First, the bill 
allows the taxpayer to appeal the reasonableness of a 
departmental request for information. . . . Second, 
the subpoena and inquiry provisions of AS 43.05.240(c) 
applicable to other types of taxpayers would not apply 
to hearings on oil and gas taxes. Third, if 
information arises during, for example, the closing 
conference, the department won't have the time (under 
the bill's schedule" to pursue it. Finally, the type 
of de novo court review in the bill would permit the 
taxpayer to introduce factual material in court that 
has not been presented to the agency."

R e s ponse: First, taxpayers should be able to appeal

unreasonable information requests by the department. SB 

401 would allow them to appeal to the department first, 

instead of going straight to court. The department, 

however, apparently wants to have direct judicial review of 

its auditors' information requests. If the department



wants to defer to the courts .on such questions, it can be 

accommodated by deleting section 1 from SB 401.

Second, the subpoena and inquiry provisions of 

AS 43-.05.240(c) merely repeat certain powers and authority 

vested in the Commissioner of Revenue under AS 43.05.010(8) 

- (13). While SB 401 does not explicitly make AS 

43.05.240(c) applicable to the policy review hearing, it in 

no way impairs the Commissioner's authority and powers 

under AS 43.05.010.

Third, if the auditors have done their job 

during the three years they are auditing a taxpayer, there 

should be nothing about the taxpayer which would arise at 

the closing conference that the department didn't already 

know. It is rare in tax cases for there to be disputes 

about what the taxpayer did, and such disputes are unlikely 

to arise in Alaska's oil and gas tax cases. Instead, the 

major factual disputes are likely to be about the "value" 

of the oil and gas, and whether the department can require 

tax to be paid on the basis of that "value" instead of the 

taxpayer's sales price.

Fourth, de novo review does not mean the 

taxpayer won't present evidence to the department on 

disputed factual issues. De novo review simply means that 

the court gets to hear and judge the evidence for itself. 

Right now, the hearing officer, who serves at the pleasure 

of the commissioner, decides which evidence to believe on a 

disputed factual issue —  the department's evidence or the



taxpayer's. The hearing officer's findings of fact state 

which version of the facts he or she believed. When a tax 

appeal gets to court, there is a presumption that these 

findings of fact are correct. This presumption is rebutted 

only by showing that there is no evidence to support the 

findings or they run against the "substantial" weight of 

the evidence taken as a whole. The problem with this is 

that the size of the taxes in dispute and the resulting 

pressure on the hearing officer make it impossible for the 

hearing officer to be truly disinterested and impartial.

Due Process entitles the taxpayer at least to a trial 

before an unbiased party. Unlike the hearing officer, the 

judge will not be working for the Commissioner of Revenue.

Revenue Criticism N o . 3 :

"SB 401 would give the specially treated taxpayers the 
right to a de novo review in the court on issues of 
their choosing even on issues/facts that were not 
raised previously by the taxpayer."

R e s ponse: First, these taxpayers are "specially treated"

under SB 401 because the Department of Revenue has been 

unwilling or unable to get its job done with respect to

them. If, instead of oil companies, these were dentists or
ru-

fish processors whose tax appeals had been dragging on and

on and on for years within the department, SB 401 would\ .
address those particular procedural problems.

Second, the department's criticism on this 

point ignores completely the fact that for those issues in
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the assessment that are not disputed, the taxpayers will be 

paying the tax. If they choose not to fight an issue in 

court, then they pay up immediately on it. What is wrong 

with such a victory for the state?

Third, if a taxpayer feels that a proposed 

assessment was wrong or mistaken, does the department 

really believe that the taxpayer won't present the facts 

and use every argument it can think of to talk the depart­

ment out of it within the administrative appeals process?

Finally, it is common practice for the courts 

in Alaska and every other jurisdiction in America to remand 

a case back to an agency like the Department of Revenue if 

an appellant failed to bring a material matter to the 

agency's attention when the matter was being considered by 

that agency. They simply wouldn't let a taxpayer get away 

with the kind of ploy that the department is worried about.

Revenue Criticism No. 4 :

"The transition provisions of the bill are completely
unworkable."

Resppnse: -i No bill is going to be very workable if the 

agency administering it is so opposed to it. If it wanted 

to, the department could surely develop regulations to make 

the transition rule work in a way that seems logical to the 

department. But rather than wrestle with the department 

trying to come up with transition rules that it apparently 

doesn't want to implement in the first place, there is



another way to deal with the backlog of tax cases. Let the 

department continue to operate under the present proce­

dures. The department has said that 40% of the $2.5 

billion in assessments will either be resolved or in court 

by the end of this calendar year, and 90% b y  the end of 

1989. We could take the department at its word and give it 

an opportunity to achieve that which it has been completely 

unable to do in the past.

However, under the present procedures the 

taxpayers will be able to argue that the departmental 

hearing officers, who serve at the pleasure of the commis­

sioner, are not impartial in finding the facts and render­

ing their decision. Such a claim challenges the entire 

procedure, not merely its results. Consequently, this 

argument, if successful, could jeopardize all of the 

assessments, including any portions that the state might 

otherwise be legally entitled to. To protect against this 

possibility and forestall such claims from being made, the 

provisions for de novo review should be extended under a 

transition rule to all pending tax appeals which have not 

gone to court when SB 401 becomes law.

Revenue Criticism No. 5 ;

"SB 401 will result in additional delays before tax
cases are finally resolved."

Re s p o n s e : In Exxon's case, a formal hearing on its 1978

separate accounting income tax was requested in May of



1981. Today, nearly seven years later, the Department of 

Revenue still has not held that formal hearing. It is 

apparent that Exxon's situation is not too unusual, given 

the fact that over 99.8% of the production tax assessments 

have not gotten to formal hearing even though the tax 

periods involved are mostly all before 1983. While the 

court system sometimes may not be as fast as one might 

like, it is not usually as slow as the department has been. 

Under the present procedures judicial review will still 

have to occur, once the department finally finishes with 

these appeals. The department needs to have some clear, 

but not totally inflexible, deadlines imposed on it so the 

Legislature will know how much these "back taxes" really 

are and can get on to other business.

CONCLUSION

SB 401 seeks to reform the current tax proce­

dures in three ways. First, it would provide procedures 

under which the department would issue assessments only 

after they have been fully reviewed internally and with the 

taxpayer. Second, it would allow the factual issues to be 

decided by the courts instead of Revenue employees who 

appear to have personal interests in the outcome of their 

decisions. Policy-making responsibilities would remain 

with the department as they have always been. Third, SB



401 will impose sorely needed discipline on the Department 

of Revenue in terms of conducting and completing the 

administrative review of its tax assessments in a timely 

fashion —  something it has proven to be totally incapable 

of doing under the current process.



DEPARTMENT OF REVENUE COMMENTS

SENATE BILL 401

O V E R V I E W

The h e a r t  o f  SB 401 1s a d r a s t i c  change In  t h e  d i s p u t e  -  

r e s o l u t i o n  mechanism f o r  s e le c te d  t a x e s .  The b i l l  take s  th e  

r e s p o n s i b i l i t y  f o r  r e s o l v i n g  these d is p u te s  f rom th e  Department o f  

Revenue and places 1 t  w i t h  the  c o u r t .

The b i l l  appears t o  be based on th e  assumpt ion  t h a t  —  a t  

l e a s t  1n the  l i m i t e d  c i r cumstances  covered by th e  b i l l  —  an 

a d m i n i s t r a t i v e  agency cannot " f a i r l y "  r e s o lv e  a d i s p u t e  w i t h i n  I t s  

area o f  r e s p o n s i b i l i t y .  Th is  assumpt ion 1s d i r e c t l y  c o n t r a r y  t o  

A la s k a ' s  bas ic  system o f  government,  which r e l i e s  h e a v i l y  on 

a d m i n i s t r a t i v e  agencies t o  re s o lv e  d i s p u t e s .  I t  1s a l s o  c o n t r a r y  t o  

the  s p e c i f i c  p r o v i s i o n s  g overn in g  h ea r ing  procedures w i t h i n  th e  

department  o f  revenue,  and c o u r t  o v e r s i g h t  o f  those  p r o c e d u r e s . .

The c u r r e n t  system guarantees a ta x p a y e r  a f a i r  h e a r in g  o f  h i s  case.

Our c u r r e n t  t a x  system beg ins  w i t h  an a u d i t  f o l l o w e d ,  1 f  

necessary,  by an assessment.  I f  a ta x p a y e r  d is a g ree s  w i t h  the  

assessment, 1t  may re q ue s t  an In fo rm a l  co n fe re nce .  I f  th e  ta x p a y e r  

1s s t i l l  no t  s a t i s f i e d ,  1 t  may re ques t  a fo rma l  h e a r in g .  The fo rma l  

h ear ing  p ro v id es  a f u l l  o p p o r t u n i t y  f o r  the  taxp a yer  t o  p re s e n t  the

H H O i — — —



f a c t s  and arguments r e l e v a n t  t o  I t s  t a x  d e t e r m i n a t i o n .  These a re  

th e  key e lements o f  due p ro ce ss .  The h e a r in g  d e c i s i o n ,  made on the  

re c o rd ,  1s th e  d e p a r tm e n t 's  f i n a l  d e t e r m i n a t io n  o f  t h e  t a x .  I f  the  

ta x p a y e r  1s s t i l l  d i s s a t i s f i e d  1 t  may ( b u t  the  depar tment  may n o t )  

appeal  t o  s u p e r i o r  c o u r t  f o r  r e v ie w .

Th is  c o u r t  re v ie w  1s t h e  way our  system guarantees f a i r n e s s  

and due p rocess .  The s u p e r i o r  c o u r t  w i l l  a p p ly  c e r t a i n  s tandards  1n 

r e v ie w in g  the  agency d e c i s i o n .  The c o u r t  w i l l  examine whether  o r  

n o t  the  agency has p ro v id e d  a f a i r  h e a r i n g .  I f  1 t  has n o t ,  the  

c o u r t  can g r a n t  de novo re v ie w .  I t  w i l l  make sure  t h a t  th e  agency 

has c o r r e c t l y  a p p l i e d  th e  la w ,  and w i l l  re ve rse  th e  agency 1f  I t  d id  

n o t .  I t  w i l l  make sure  t h a t  t h e  agency 's  d e t e r m i n a t io n  1s suppor ted 

by I t s  f i n d i n g s ,  and t h a t  th e  f i n d i n g s  a re  suppor ted  by the  

ev idence .  In A la ska ,  t h e  c o u r t  may e x e r c i s e  I t s  Independent 

judgment  on the  evidence .  I t  may s e t  a s id e  f a c t u a l  f i n d i n g s  1 f  they  

a re  not  suppor ted by th e  w e ig h t  o f  t h e  ev idence  as a who le .  I f  

a p p r o p r i a t e ,  th e  re v ie w in g  c o u r t  w i l l  augment t h e  re c o rd .

The department  o f  revenue a p p l i e s ,  a d m i n i s t r a t i v e l y ,  th?  

t a x  laws t h a t  th e  l e g i s l a t u r e  has passed. This a d m i n i s t r a t i v e  

procedure  i s  j u s t  l i k e  t h a t  o f  a g r e a t  many o t h e r  a d m i n i s t r a t i v e  

agencies w i t h i n  A la ska ,  1n o t h e r  s t a t e s ,  and 1n the  f e d e r a l  system. 

Host s t a t e s  choose th e  a d m i n i s t r a t i v e  procedure f o r  t a x  m a t t e r s ,  

In s te a d  o f  the  c o u r t s .  They do so 1n o r d e r  t o  reduce th e  burden on 

the  c o u r t  system and t o  p r o v id e  t h e  ta x p a y e r  w i t h  a forum less  

forma l  and c o s t l y  than th e  c o u r t s .  The a d m i n i s t r a t i v e  procedure  

a l s o  p ro v id es  th e  ta x p a y e r  w i t h  a forum t h a t  has f i r s t  hand 

exper ience  and e x p e r t i s e  1n th e  t a x  laws.



The b i l l  would r e s t r u c t u r e  t h i s  b a s ic  d l s p u t e - r e s o l u t l o n  

mechanism, bu t  o n l y  f o r  c e r t a i n  type s  o f  taxp a yers  f o r  c e r t a i n  types 

o f  t a x e s .  I t  would change th e  a d m i n i s t r a t i v e  p rocedure  f rom one 1n 

which a d i s p u t e  1s re s o lv e d  by th e  agency,  w i t h  an appeal  t o  the  

c o u r t  a v a i l a b l e ,  t o  one 1n wh ich  t h e  a d m i n i s t r a t i v e  p rocedure  o n ly  

f i n a l i z e s  th e  agency 's  p o s i t i o n .  The d i s p u t e  then would be re so lv e d  

by th e  c o u r t  In s te a d  o f  t h e  agency.

These changes a re  accompl ished 1n th e  b i l l  by two 

p r o v i s i o n s .  F i r s t ,  th e  I n t e r n a l  agency re v ie w  procedures a re  

"changed. C u r r e n t l y ,  t hese  procedures  ( I n f o r m a l  and fo rmal  

co n fe re nce s )  re v ie w  t h e  c o r r e c tn e s s  o f  an assessment.  The b i l l  

would use these  procedures o n l y  t o  e s t a b l i s h  an assessment.  Second, 

th e  b i l l  p ro v id e s  f o r  a t r i a l  de novo o f  any p a r t  o f  the  

d e p a r tm e n t 's  f i n a l  assessment  w i t h  which  th e  ta x p a y e r  does not  

agree .  Under c u r r e n t  law,  th e  c o u r t  re v ie w  1s an appeal  r a t h e r  than 

a t r i a l .

These changes make th e  b i l l  I n c o n s i s t e n t  w i t h  th e  bas ic  

d u t i e s  o f  th e  depar tment ,  as o u t l i n e d  1n AS 4 3 .0 5 .0 1 0 .  Paragraph 

(9 )  o f  t h a t  s e c t i o n  p ro v id e s  t h a t  th e  commissioner  o f  revenue s h a l l  

"hear  and dete rm ine  appeals I n v o l v i n g  . . .  taxes  . . .  and e n t e r  o rders  

on th e  appeals which a re  f i n a l  un less  reve rsed o r  m o d i f ie d  by the  

c o u r t s . "  The changes would a l s o  p ro b a b ly  r e q u i r e  an amendment t o  

the  c o u r t  r u l e s ,  which c u r r e n t l y  govern a l l  appeals f rom a l l  

a d m i n i s t r a t i v e  agenc ie s .  Those r u l e s  p r e s e n t l y  g i v e  th e  c o u r t  the  

d i s c r e t i o n  t o  g r a n t  a t r i a l  de n ovo . SB 401 would remove t h a t  

d i s c r e t i o n .  S p e c i f i c  comments on se ve ra l  aspec ts  o f  th e  b i l l  are 

a t t a c h e d .



PERSPECTIVE ON SB 401

SB 401 d r a s t i c a l l y  changes the  a d m i n i s t r a t i o n  o f  our  t a x  law.  A 
com b in a t io n  o f  p r o v i s i o n s  1n th e  b i l l ,  o u t l i n e d  and discussed  1n d e t a i l  
below,  w i l l  r e s u l t  1n t h e  severe  r e d u c t i o n  o f  th e  s t a t e ' s  a b i l i t y  t o  pay 
f o r  needed government  s e r v i c e s .

I .  SB 401 would d i s r u p t  th e  s c h e d u l in g  o f  major  t a x  Issues now 1n 
th e  a d m i n i s t r a t i v e  appeal  p ro c e s s .  SB 401 u n r e a l l s t l c a l l y  shor te ns  th e  
amount o f  t im e  a v a i l a b l e  t o  t h e  s t a t e  t o  re v ie w  and a u d i t  a t a x  f i l i n g .

The b i l l  adds a p p r o x im a t e l y  300 days o f  procedures —  f rom the  
Issuance o f  t h e  p r e l i m i n a r y  a u d i t  c o n c lu s io n s  th rough  th e  p o l i c y  
re v ie w  d e c i s i o n  —  t h a t  must be accompl ished w i t h i n  t h e  e x i s t i n g  
t h r e e  year  s t a t u t e  o f  l i m i t a t i o n s .  These new procedures w i l l  
sho r te n  u n r e a l l s t l c a l l y  t h e  amount o f  t im e  a v a i l a b l e  t o  a u d i t  
complex m u l t i n a t i o n a l  ta x p a y e r s .

I I .  SB 401 would r e s t r i c t  th e  d e p a r tm e n t 's  access t o  I n f o r m a t i o n  
necessary  to  produce an a c c u r a te  re v ie w  o f  r e t u r n  and dete rm ine  whether  
taxe s  ( o r  a re fu n d )  were due.  The b i l l  would v i r t u a l l y  e l i m i n a t e  the  
I n c e n t i v e  f o r  an a f f e c t e d  ta x p a y e r  t o  produce I n f o r m a t io n  f o r  an 
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  on th e  amount o f  t a x  due.

A number o f  p r o v i s i o n s  1n th e  b i l l  combine t o  l i m i t  the  
d e p a r tm e n t 's  access t o  I n f o r m a t i o n  necessary f o r  a ccu ra te  
a u d i t s :  (1 )  The ta x p a y e r  may a pp e a l ,  th rough  the  e x i s t i n g
a d m i n i s t r a t i v e  appeal  p rocedures and then 1n c o u r t ,  any reques t  
f o r  I n f o r m a t i o n  t h a t  the  ta x p a y e r  b e l ie v e s  Is  unreaso nab le ;  (2 )  
th e  subpoena and I n q u i r y  p r o v i s i o n s  1n the  c u r r e n t  h j a r l n g  
procedures a re  removed; (3 )  t h e r e  are no t im e  p r o v i s i o n s  f o r  
p u rsu in g  I n f o r m a t i o n  t h a t  a r i s e s  1n the  a u d i t  p rocess ;  and (4 )  
th e  t a x p a y e r  may p r e s e n t  new I n f o r m a t i o n  1n c o u r t  never  
p resented  t o  t h e  agency,  and thus has no I n c e n t i v e  t o  p re sen t  
1 nfo i  .nat ion t o  t h e  agency.

I I I .  SB 401 would g i v e  t h e  s p e c i a l l y  t r e a t e d  taxpayers  th e  r i g h t  t o  a
de novo re v ie w  1n t h e  c o u r t  on Issues o f  t h e i r  choosing  even on
I s s u e s / f a c t s  t h a t  were no t  r a i s e d  p r e v i o u s l y  by the  t a x p a y e r .

The h e a r t  o f  t h e  b i l l  I s  t o  e s t a b l i s h  t h e  c o u r t ,  r a t h e r  than the  
d epar tm ent ,  as t h e  p la c e  where t a x  d is p u te s  are r e s o lv e d .  
However, t h e  de novo re v ie w  s e t  o u t  1n th e  b i l l  g iv e s  the  
ta x p a y e r  comple te  c o n t r o l  o ver  th e  scope o f  the  c o u r t  a c t i o n ,  
and p e rm i ts  t h e  ta x p a y e r  t o  p re s e n t  t o  the  c o u r t  I n f o r m a t i o n  not  
p resented  t o  t h e  d e p a r tm e n t .



IV .  The t r a n s i t i o n  p r o v i s i o n s  o f  th e  b i l l  a re  c o m p le te ly  unw orkab le .

The b i l l  c o m p le te ly  r e s t r u c t u r e s  t h e  I n t e r n a l  procedures o f  th e  
department ,  and a p p l i e s  I t s  new p r o v i s i o n s  t o  pending m a t t e r s .  
However, th e  b i l l  f a l l s  t o  e x p l a i n  how these new procedures 
could  a pp ly  t o  th e  a p p r o x im a t e ly  $2.5 b i l l i o n  1n o u ts ta n d in g  
assessments,  o r  t o  t a x  p e r io d s  f o r  which the  s t a t u t e  o f  
l i m i t a t i o n s  w i l l  run 1n th e  near  f u t u r e .  L i t e r a l  a p p l i c a t i o n  o f  
th e  b i l l  t o  pend ing m a t te rs  co u ld  j e o p a r d i z e  o u ts t a n d in g  and 
f u t u r e  assessments.

V. S.B.  401 w i l l  r e s u l t  In  a d d i t i o n a l  de lays  b e fo re  t a x  cases are 
f i n a l l y  r e s o lv e d .

S.B.  401 1s a p p a r e n t l y  aimed a t  speeding r e s o l u t i o n  o f  t a x  
m a t t e r s .  However, by a c c e l l e r a t l n g  cases p re m a tu re ly  I n t o  
c o u r t ,  where procedures  a re  more fo rma l  and de lays  a re  
I n e v i t a b l e ,  th e  f i n a l  r e s o l u t i o n  o f  these  d is p u te s  w i l l  be 
de layed .

In  summary, SB 401 w i l l  reduce the  s t a t e s  a b i l i t y  t o  c o l l e c t  taxes  
and r o y a l t i e s .  I t  would weaken th e  p re se n t  a u d i t  programs r e s u l t i n g  1n 
even g r e a t e r  l i k e l i h o o d  o f  non-comp l iance .



I. SB 401 would disrupt the scheduling of major tax Issues now 1n

th e  a d m i n i s t r a t i v e  appeal p rocess .  SB 401 u n r e a l l s t l c a l l y  shor tens th e  

amount o f  t im e  a v a i l a b l e  t o  th e  s t a t e  t o  re v ie w  and a u d i t  a t a x  f i l i n g .

Th is  l e g i s l a t i o n  e f f e c t i v e l y  reduces by a lmost  o n e - th 1 rd  the  
c u r r e n t  t h r e e  year  p e r io d  1n which  the  S t a te  can a u d i t  c o rp o r a te  Income 
t a x  and o i l  and gas p r o p e r t i e s  p r o d u c t io n  t a x .  The p r o d u c t io n  t a x  on o i l
and gas p ro v id es  a lmost  h a l f  o f  th e  t a x  revenue earned by th e  S t a t e .  I t
1s, 1n a d d i t i o n ,  one o f  the  most complex taxes a d m in is te r e d  by th e  S t a t e .

The t i m i n g  requ i re ments  o f  t h e  c l o s i n g  con fe rence  and p o l i c y
re v ie w  h e a r in g  would add up t o  300 days t o  the  a u d i t  process which 1s 
a l r e a d y  s u b j e c t  t o  the  t h r e e  year  s t a t u t e  o f  l i m i t a t i o n s :

P r e - c lo s in g  con fe rence  p e r io d  90 days
Pos t -co n fe ren ce  r e w r i t e  p e r io d  60
Request f o r  p o l i c y  re v ie w  h ea r ing  30
P re -h e a r in g  p e r io d  30
P o s t -h e a r in g  r e w r i t e  p e r io d  90

300 days

The a c tu a l  t im e  a v a i l a b l e  f o r  t h e  g a t h e r in g  and a n a ly z in g  of  
p e r t i n e n t  I n fo r m a t io n  would be c u t  by a lm ost  30 p e r c e n t .  At  b e s t ,  a 
p r o d u c t io n  t a x  a u d i t  takes  between two and a h a l f  and t h r e e  years to  
comple te .  F i e l d  t r i p s  ( two t o  f i v e  per  a u d i t  depending on th e  s i z e  and 
co m p le x i t y  o f  th e  p a r t i c u l a r  ta x p a y e r )  need t o  be planned w e l l  1n 
advance,  and data gathered d u r in g  such t r i p s  may r e q u i r e  up t o  s i x  months 
t o  p r o p e r l y  a na lyze .  Such a n a l y s i s  w i l l  l i k e l y  genera te  a d d i t i o n a l  
q u e s t io n s  which w i l l  r e q u i r e  a d d i t i o n a l  I n f o r m a t i o n  t o  be gathered and
ana lyzed .  And s ince  th e  month ly  p r o d u c t io n  t a x  r e t u r n s  are  a u d i te d  in
groups o f  tw e lv e  ( a u d i t i n g  f o r  less  than a one ye ar  p e r io d  would not  be 
e x p e d ie n t ) ,  the  a u d i t  o f  a January 1985 r e t u r n ,  f o r  example,  w i l l  not  
even beg in  u n t i l  the  December 1985 r e t u r n  has been f i l e d  on January 20, 
1986.

A l though  th e r e  are  p r o v i s i o n  f o r  e x te n s io ns  o f  the  t im e  p e r io d s  
I tem iz ed  above,  an e x te n s io n  would not  n e c e s s a r i l y  a f f e c t  th e  o v e r a l l  
s t a t u t e  o f  l i m i t a t i o n s .  Any e x te n s io ns  would be g ran ted  o n ly  1 f  m u t u a l l y  
agreed upon, so could no t  be r e l i e d  on t o  overcome th e  S t a t e ' s  la c k  o f  
s u f f i c i e n t  a u d i t  t im e  1 f  th e  ta x p a y e r  p r e f e r r e d  o th e r w is e .

- 6 -
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I I .  SB 401 would r e s t r i c t  th e  d e p a r tm e n t 's  access t o  I n f o r m a t io n  

necessary t o  produce an a c c u r a te  re v ie w  o f  r e t u r n  and d e te rm ine  whether  

taxes  ( o r  a re fu n d )  were due.  The b i l l  would v i r t u a l l y  e l i m i n a t e  th e  

I n c e n t i v e  f o r  an a f f e c t e d  ta x p a y e r  t o  produce I n f o r m a t i o n  f o r  an 

a d m i n i s t r a t i v e  d e t e r m i n a t io n  on th e  amount o f  t a x  due.

A com b in a t io n  o f  p r o v i s i o n s  1n t h e  b i l l  would r e s u l t  1n th e  
depar tment  be ing  unable t o  base I t s  t a x  assessments on th e  b es t  
I n f o r m a t i o n .  F i r s t ,  t h e  b i l l  a l l o w s  th e  t a x p a y e r  t o  appeal  the  
reasonableness o f  a depar tm enta l  re q u e s t  f o r  I n f o r m a t i o n .

Under c u r r e n t  law 1 f  a t a x p a y e r  re fuse s  t o  comply w i t h  an a u d i t  
req ue s t  f o r  I n f o r m a t i o n ,  th e  S ta te  can Issue  a summons which th e  ta x p a y e r  
can appeal  th rough  th e  c o u r t  system. Under SB 401,  a t a x p a y e r  could  
appeal  the  reques t  I t s e l f  ( w i t h o u t  w a i t i n g  f o r  a summons) bu t  would be 
re q u i re d  t o  go th rough  a le n g th y  a d m i n i s t r a t i v e  appeals  process p r i o r  t o  
a pp e a l in g  t o  the  c o u r t .

SB 401 does no t  change th e  c u r r e n t  t h r e e - y e a r  s t a t u t e  o f  
l i m i t a t i o n s  p r o v i s i o n  1s 1n p la ce  t o  a l l o w  f o r  th e  t o l l i n g  o f  th e  s t a t u t e
o f  l i m i t a t i o n s  d u r in g  t h i s  appeal p ro cess ,  ta x p a y e rs  a p p e a l in g
I n f o r m a t i o n  reques ts  cou ld  b r i n g  th e  a u d i t  process t o  a h a l t  w h i l e  the
t im e  a l lowed f o r  the  a u d i t  r a n t  o u t .  Th is  p r o v i s i o n  cou ld  a l l o w
taxpayers  t o  undermine th e  e n t i r e  a u d i t  process by u s in g  up necessary  
a u d i t  t im e  1n unnecessary appea ls .

Second, th e  subpoena and I n q u i r y  p r o v i s i o n s  o f  AS 4 3 . 0 5 . 2 4 0 ( c ) )  
a p p l i c a b l e  t o  o t h e r  types o f  taxp a yers  would no t  a p p ly  t o  hear ings  on o i l  
and gas t a x e s .  T h i r d ,  1 f  I n f o r m a t i o n  a r i s e s  d u r i n g ,  f o r  example, the  
c l o s i n g  co n fe re n c e ,  th e  department  w o n ' t  have th e  t im e  (under th e  b i l l ' s  
schedu le )  t o  pursue 1 t .  F i n a l l y ,  th e  t y p e  o f  de novo c o u r t  re v ie w  1n th e  
b i l l  would p e r m i t  the  ta x p a y e r  t o  I n t r o d u c e  f a c t u a l  m a t e r i a l  1n c o u r t  
t h a t  has n o t  been presented t o  the  agency.  The combined e f f e c t  o f  these 
p r o v i s i o n s  1s t h a t  th e  depar tment  would be fo r c e d  t o  assess on 
I n s u f f i c i e n t  I n f o r m a t i o n .  I t  1s t h e r e f o r e  n o t  In c o n c e iv a b le  t h a t  under 
t h i s  l e g i s l a t i o n  a ta x p a y e r  cou ld  f o r c e  th e  S ta te  t o  make a l e g i t i m a t e  
assessment  based on u n s u b s ta n t ia te d  ev idence  which assessment would then 
be thrown o u t  f o r  being u n s u b s ta n t ia te d .



III. SB 401 would give the specially treated taxpayers the right to a

de novo re v ie w  In  th e  c o u r t  on Issues  o f  t h e i r  choos ing  even on 

I s s u e s / f a c t s  t h a t  were no t  r a i s e d  p r e v i o u s l y  by th e  t a x p a y e r .

The b i l l  p ro v id e s  f o r  a t r i a l  de novo o n ly  o f  " t h o se  p o r t i o n s "  
o f  th e  d e p a r tm e n t 's  t a x  b i l l  t h a t  t h e  ta x p a y e r  d i s p u t e s .  Th is  g ives  the  
ta x p a y e r  t h e  e x c l u s i v e  power t o  d e f i n e  th e  scope o f  th e  c o u r t  
p ro cee d in g .  No c o u n t e r c la im  can be r a is e d  by th e  s t a t e .  But t a x  m a t te rs  
can o f t e n  be I n t e r t w i n e d .  Suppose, f o r  example,  t h a t  th e  department  had 
found t h a t  a c e r t a i n  expense co u ld  no t  be deducted as a c o s t ,  bu t  r a t h e r  
had t o  be c a p i t a l i z e d  and d e p r e d a t e d .  The ta x p a y e r  c o n c e iv a b ly  could 
appeal  th e  d e p a r tm e n t 's  d e t e r m i n a t i o n  t h a t  th e  expense co u ld  n o t  be 
deducted.  But  t h e  department  would be bound by I t s  d e t e r m i n a t io n  t h a t  
t h e  expense should be c a p i t a l i z e d .  The ta x p a y e r  m igh t  end up both 
d e d u c t in g  and d e p r e c i a t i n g  th e  same expense.

An Im p o r ta n t  p a r t  o f  our  c u r r e n t  s t a t u t o r y  f ramework 1s t h a t  the  
taxpayer  must p re sen t  a l l  t a x  I n f o r m a t i o n  t o  th e  department .  The
ta x p a y e r  cannot  w a i t  u n t i l  t h e  case gets  t o  c o u r t  and then p re sen t  
I n f o r m a t i o n .  The c o u r t  w i l l  adm it  new I n f o r m a t i o n  o n l y  i f  1 t  was 
unreaso nab ly  excluded by th e  agency o r  1 f  1 t  could  no t  have been produced 
e a r l i e r .  AS 4 4 .6 2 . 5 7 0 ( d ) .  Th is  p r o v i s i o n  ensures t h a t  t h e  department  
can make th e  bes t  d e t e r m i n a t i o n  r e g a r d in g  a t a x p a y e r ' s  t a x  l i a b i l i t y .

As e x p la in e d  above,  t h e  b i l l  a l lo w s  th e  ta x p a y e r  t o  w i th h o l d  
I n f o r m a t i o n  f rom the  d ep ar tm ent ,  r e s u l t i n g  1n u n s u b s ta n t ia te d  
assessments.  By a l l o w i n g  the  ta x p a y e r  t o  c a r e f u l l y  d e f i n e  the  scope o f  
th e  "de novo" re v ie w ,  th e  b i l l  ensures t h a t ,  whenever a gap 1n 
In f o r m a t i o n  works t o  th e  t a x p a y e r ' s  advantage,  th e  gap w i l l  no t  be f i l l e d  
a t  the  c o u r t  l e v e l .  However, when t h e  gap can be f i l l e d  t o  the  
t a x p a y e r ' s  advantage,  th e  b i l l  would p e r m i t  him t o  f i l l  1 t .

IV .  The t r a n s i t i o n  p r o v i s i o n s  o f  t h e  b i l l  a re  c o m p le te ly  unw orkab le .

The b i l l  d r a s t i c a l l y  r e s t r u c t u r e s  I n t e r n a l  agency p r o v i s i o n s .  The 
t r a n s i t i o n  s e c t i o n  a p p l i e s  these  new procedures t o  pending ma t te rs  
w i t h o u t  any e x p l a n a t i o n  as t o  how t h i s  could  be done.  The b i l l  r e q u i re s  
n e a r l y  a year  o f  p rocedures  t h a t  have t o  be f i n i s h e d  b e fo re  th e  th r e e  
year  s t a t u t e  o f  l i m i t a t i o n s  ru n s .  But  1 t  does not  e x p l a i n  how t o  app ly  
those  p r o v i s i o n s  1 f ,  f o r  example,  t h e  s t a t u t e  w i l l  run n e x t  month.  The 
b i l l  does no t  e x p l a i n  what  happens 1 f  th e  assessment  has a l r e a d y  been 
Issue d .  Under the  b i l l ,  an assessment  1s not  f i n a l  f o r  purposes o f  the  
s t a t u t e  o f  l i m i t a t i o n s  u n t i l  a p o l i c y  re v ie w  n a r r a t i v e  and schedules o r  
workshee ts  a re  p ro v id ed  t o  th e  t a x p a y e r .  Since  these new steps  have not  
happened 1n o ld  assessments, 1 t  could  be argued t h a t  the  c u r r e n t l y  
o u ts ta n d in g  assessments a re  r iot  v a l i d .  The s t a t u t e  o f  l i m i t a t i o n s  has run



on those assessments. The t r a n s i t i o n  p r o v i s i o n  a l lo w s  any t a x p a y e r ,  on 
any pending m a t t e r ,  t o  reques t  a c l o s i n g  co n fe re nce  w i t h i n  60 days .  The 
department  would be unable t o  process  a l l  o f  t h e  m a t te rs  s im u l ta n e o u s ly .  
The r e s u l t i n g  revenue lo ss  1s e s t im a te d  a t  about  $1.2 b i l l i o n .

V. S.B.  401 w i l l  r e s u l t  1n a d d i t i o n a l  de lays  b e fo re  t a x  cases are 

f i n a l l y  r e s o l v e d .

The main t h r u s t  o f  t h e  b i l l  1s t o  g e t  th e  case I n t o  t h e  c o u r ts  w i t h  ve ry  
l i t t l e  a c t i o n  by th e  d epar tm ent .  Because o f  t h e  v e ry  l i m i t e d  t im e  under 
a u d i t  most o f  th e  Issues  w i l l  be e x h a u s t i v e l y  s tu d ie d  by t h e  c o u r t  and 
t h e r e f o r e  f i n a l  r e s o l u t i o n  w i l l  be s u b s t a n t i a l l y  delayed beyond even 
t o d a y ' s  s ta n d a r d s .  Th is  1s p r i m a r i l y  due t o  e x i s t i n g  c o u r t  p ro cedures .



DIVISION OF OIL AND GAS 
COMMENTS ON CSSB 401 
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BACKGROUND

One o f  th e  most bas ic  concepts o f  American t a x a t i o n  1s th e  s e l f  

assessment system. The ta xp a ye rs  compute t h e i r  t a x  and f i l e  a t a x  r e t u r n  

us ing  t h e i r  own numbers. I t  1s t h e  government 's  r i g h t  and r e s p o n s i b i l i t y  

t o  v e r i f y  those  numbers us in g  th e  t a x p a y e r ' s  r e c o rd s .

The Department  o f  Revenue 1s charged by s t a t u t e  t o  a u d i t  t h e  books and 

records  o f  o i l  and gas ta x p a y e r s .  They a d m i n i s t e r  p r o d u c t io n  taxes  (AS 

4 3 . 5 5 ) ,  Income taxes  (AS 43.20 and 43.21)  and r o y a l t y  o b l i g a t i o n s  (AS 

3 8 . 0 5 ) .  S e l f  o r  v o l u n t a r y  compl iance w i t h  t h i s  body o f  law 1s the  

essence o f  our  t a x i n g  system.

The o i l  and gas t a x  types  which  we a d m i n i s t e r  a re  new by any s tan d ard .

The p r o d u c t io n  t a x ,  even though enacted In  1955, was r a d i c a l l y  m o d i f ie d  

1n 1977 t o  confo rm w i t h  t h e  advent  o f  p r o d u c t io n  f rom th e  North  Slope;  

and,  the separa te  a c c o u n t in g  Income t a x  w h i l e  enacted 1n 1978 has a ls o  

seen subsequent  major  m o d i f i c a t i o n s  p r i o r  t o  I t s  repea l  e f f e c t i v e  January 

1, 1982. By compar ison,  o t h e r  bod ies o f  law l i k e  th e  I n t e r n a l  Revenue 

Code have been 1n p la ce  f o r  75 years and t h e r e  1s a w e a l th  o f  case law 

t h a t  I n t e r p r e t s  these s t a t u t e s  and r e g u l a t i o n s  l e n d i n g  guidance to  

taxp a yers  and a d m i n i s t r a t o r s  a l i k e .  A t  t h i s  t im e ,  t h e r e  1s no body o f  

case law t h a t  I n t e r p r e t s  th e  Alaskan s t a t u t e s  r e l a t i n g  t o  AS 43.55 and



PRESENT SITUATION

Since enactment  and amendment o f  t h e  p r o d u c t io n  and Income ta x e s ,  t h e  

m a jo r  o i l  and gas companies and th e  D i v i s i o n  have been placed 1n a 

p o s i t i o n  o f  I n t e r p r e t i n g  and a p p ly i n g  a p p l i c a b l e  s t a t u t e s  and 

r e g u l a t i o n s .  We have bo th  been In v o lv e d  in  a l e a r n i n g  p ro ce ss ;  d e f i n i n g  

p o l i c i e s  and p o s i t i o n s  c o n s i s t e n t  w i t h  law.

We both  r e a l i z e d  e a r l y  on t h a t  th e  Issues w i t h  which we were d e a l i n g  were 

I n t r i c a t e  and I n f i n i t e l y  co m p l ica ted  1n n a t u r e .  The ma jo r  o i l  and gas 

p la y e r s  1n A laska  a re  the  same companies t h a t  compr ise the  m a j o r i t y  o f  

th e  top  ten  on the  For tune 500 1 1 s t .  These companies,  w h i l e  s i t u a t e d  1n 

A la s k a ,  a re  g lo b a l  1n o p e r a t i o n s .  They d e f i n e  th e  concept  o f  

m u l t i n a t i o n a l .  They exchange m i l l i o n s  o f  b a r r e l s  o f  North  Slope crude 

w i t h  m i l l i o n s  o f  b a r r e l s  o f  Saudi A rab ian  L i g h t  crude w i t h  m i l l i o n s  o f  

b a r r e l s  o f  North  Sea Bren t  crude w i t h  as much ease as an Alaskan 

purchases a pack o f  c i g a r e t t e s  a t  Safewa.’ . And t h a t  1s o n l y  the  

b e g in n in g  o f  the  process . . .  f o r  how do you va lue  t h a t  b a r r e l  o f  

Alaskan North  Slope crude f o r  purposes o f  A la s k a ' s  Income and p r o d u c t io n  

tax?  C e r t a i n l y ,  th e  va lue  o f  the  c i g a r e t t e s  conforms c l o s e l y  t o  t h e  

p r i c e  pa id  f o r  them.

011 companies,  however,  a s s e r t  t h e i r  own va lue  t o  t h e  A laska North  Slope  

c rude . . . which  many t imes does no t  confo rm w i t h  t h e  manner 1n wh ich  

th e  S t a te  sees as th e  substance o f  the  t r a n s a c t i o n ;  v a l u a t i o n  methods 

come I n t o  p la y  t h a t  each p a r t y  argues 1s most a p p r o p r i a t e  1n th e
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c i r cu m s ta n ce .  Each p a r t y  1s a l s o  aware o f  whose I n t e r e s t  th e y  are 

charged t o  p r o t e c t ,  so th e  outcome o f  t h e  t r a n s a c t i o n  o f t e n  r e s u l t s  1n 

d isagreement  over  th e  manner 1n which t h i s  p a r t i c u l a r  t r a n s a c t i o n  1s t o  

be va lu ed .

But  t h e r e  a re  a myr iad  o f  Issues  t h a t  come t o  the  f o r e  1n o i l  and gas ta x  

a d m i n i s t r a t i o n .  V a l u a t io n  1s o n ly  one Issue  t h a t  can subsume a t  l e a s t  

f i f t y  o th e r  I s s u e s .  And w h i l e  Issues  a re  o f t e n  complex,  th e y  can a l s o  be 

q u i t e  mundane, l i k e  s u b s t a n t i a t i o n  I s s u e s . The problem o f  s u b s t a n t i a t i o n  

pervades a lm ost  a l l  o th e r  I s s u e s .  Requests f o r  I n f o r m a t i o n  and documents 

f rom a m u l t i n a t i o n a l  o r g a n i z a t i o n s  a re  v e ry  d i f f i c u l t  a t  b es t  t o  

a c h ie v e .  As 1n any la r g e  o r g a n i z a t i o n  th e  bureaucracy  tends t o  be 

o v e r p r o t e c t i v e .  In  the  p as t  t h i s  has caused many months d e la y  1n 

o b t a i n i n g  th e  v e r i f i c a t i o n  o f  th e  ta x  r e t u r n s .  But  t h e r e  then e n te rs  the  

concept  o f  the  s t a t u t e  o f  l i m i t a t i o n s ,  which  r e q u i r e s  t h a t  the  D i v i s i o n  

a u d i t  and assess,  1 f  necessary ,  a l i a b i l i t y  a g a i n s t  th e  ta x p a y e r  w i t h i n  a 

v e ry  s p e c i f i c  t im e  p e r i o d .  But what do we do 1 f  th e  t im e  f rame f o r  

assessment  1s approach ing  and no s u b s t a n t i a t i o n  1s f o r th c o m in g  f o r  an 

issue?  The D i v i s i o n  must p r o t e c t  th e  S t a t e ' s  I n t e r e s t  and f i n d s  I t s e l f  

fo rce d  t c  assess based on la c k  o f  d ocum enta t io n .  The ta x p a y e r  may come 

f o r t h  d u r in g  th e  a d m i n i s t r a t i v e  h e a r in g  process and produce 

documenta t ion  s u b s t a n t i a t i n g  the  c la imed d e d u c t io n  . . . bu t  the  

Immediate e f f e c t  1s t h a t  t h i s  u n s u b s ta n t ia te d  Issue  1s r e f l e c t e d  as 

" d is p u te d  t a x e s . "
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To p o r t r a y  t h e  c u r r e n t  s i t u a t i o n  as a s ta le m a te ,  however,  does not  g iv e  

d e fe rence  the  body o f  knowledge and e x p e r t i s e  t h a t  t h e  S ta te  has 

developed 1n a d m i n i s t e r i n g  o i l  and gas law.  A d m i n i s t r a t i o n  o f  t a x  law 1s 

a p rocess .  I t  1s an u n d e r ta k in g  done 1n c o n c e r t  w i t h  t h e  In v o lv e d  

p l a y e r s .  P o l i c i e s  have been f o r m a l i z e d .  Plans o f  a c t i o n  have been 

deve loped .  The means o f  Im p le m e nta t io n  o f  th e  p lans  o f  a c t i o n  a re  1n 

m o t io n .  We m o n i to r  and a u d i t .  But  o v e r a l l ,  we and th e  taxp a yers  have 

developed I n s i g h t s  I n t o  areas o f  th e  law upon which we can now fo c u s .  We 

know where we are head ing,  and th e  ta x p a y e r  knows where th e y  are 

head in g .  For many o f  t h e  I s s u e s ,  1 t  1s t h a t  s im p le .  These Issues  a .e  

now r i p e  f o r  h e a r i n g .  But  th e y  have g o t t e n  t o  th e  p re s e n t  s tage o n ly  

because o f  the  concer ted  e f f o r t s  o f  th e  S t a te  and th e  t a x p a y e r s .

STRATEGY

The c u r r e n t  s t a t u t e s  and r e g u l a t i o n s  p r o v id e  f o r  a s y s te m a t ic  method f o r  

assessment  o f  the  t a x  and ta x p a y e r  appeal  o f  th e  assessment.  Th is  same 

system f u n c t i o n s  e f f e c t i v e l y  1n many s t a t e s  a t  th e  p re se n t  t im e .  I t  

a l lo w s  th e  ta x p a y e r  due process t o  c o n t e s t  th e  law,  r e g u l a t i o n s ,  and 

department  p o l i c i e s  and a l s o  e s t a b l i s h  p recedents  f o r  o t h e r  taxpayers  t o  

f o l l o w .

S h o r t  Term Our p la n  f o r  re d uc ing  th e  number o f  cases In  appeals s ta tu s  

In c lu d e s  c o n s o l i d a t i o n  o f  s e v e ra l  a u d i t  c y c le s  I n t o  one case.  We w i l l  

reduce the  number o f  Issues  1n cases go ing  t o  fo rma l  h e a r in g  by p a r t i a l  

agreement w i t h  the  ta x p a y e r s .  We are  e s t a b l i s h i n g  case p r i o r i t i e s  so



t h a t  p recedent  s e t t i n g  Issues  a re  q u i c k l y  b ro u g h t  t o  d e c i s i o n  t o  reduce 

th e  number o f  cases 1n app e a ls .  We a re  p r o v i d i n g  more suppor t  to  the  

appeals o f f i c e r s  t o  move th e  cases more r a p i d l y  th rou g h  the  system.

M1d Term In  an a t te m p t  t o  b r i n g  th e  a u d i t  c y c le  more c u r r e n t ,  we are 

s t u d y in g  ways t o  u t i l i z e  th e  I n f o r m a t i o n  and documents accumulated 1n the  

Amerada Hess e t .  a l .  r o y a l t y  case.  We b e l i e v e  we can s u b s t a n t i a l l y  

reduce both  the  a p p l i e d  and elapsed t im e  d u r in g  the  a u d i t  c y c le  us in g  

t h i s  source  o f  ta x p a y e r  d a ta .

Long Term We c u r r e n t l y  have under study  a p rocedure  f o r  d e te rm in in g  an 

Alaska  Tax Value"  (ATV) f o r  both r o y a l t y  and p r o d u c t io n  ta x  purposes.  The 

proposed system w i l l  e s t a b l i s h  a d e f e n s i b l e  va lu e  w i t h i n  one year  

f o l l o w i n g  the  c lo s e  o f  a t a x a b le  p e r i o d .  Th is  p rocedure  would p ro v id e  an 

a u d i t e d  va lu e  g i v i n g  th e  S t a te  and the  o i l  companies a r e l i a b l e  f i g u r e  

f o r  b udget in g  and p la n n in g  purposes.  I t  w i l l  s u b s t a n t i a l l y  speed up the  

f l o w  o f  revenues I n t o  the  T re a su ry .

COMMITTEE SUBSTITUTE FOR SENATE BILL 401

The s p e c i f i c  changes made t o  Senate B i l l  401 by v i r t u e  o f  t h i s  s u b s t i t u t e  

do n o t  change th e  c e n t r a l  problem I n h e r e n t  1n t h i s  b i l l .  The main t h r u s t  

o f  t h i s  l e g i s l a t i o n  and th e  r e s u l t  o f  I t s  enactment  w i l l  e s s e n t i a l l y  move 

the  a u d i t  process o u t  o f  the  Department  o f  Revenue and I n t o  the  c o u r t  

system. How 1s t h i s  accompl ished,  and what w i l l  be the  u l t i m a t e  

r e s u l t ?



How Is  Th is  Accompl ished?

SB 401 p u r p o r t s  t o  b e t t e r  d e f i n e  th e  De partment 's  a u d i t  process  w h i l e  

e f f e c t i v e l y  I n h i b i t i n g  I t s  a b i l i t y  t o  g a th e r  and ana ly ze  ta x p a y e r  

I n f o r m a t i o n .  The ta x p a y e r  has a l l  I n f o r m a t i o n  p e r t i n e n t  t o  I t s  ta x  

l i a b i l i t y .  A l l  t h e  I n f o r m a t i o n  the  Department  needs 1n o r d e r  t o  p e r fo rm  

I t s  a u d i t  must come f rom the  ta x p a y e r .  W i th o u t  the  p ro p e r  and complete 

I n f o r m a t i o n  th e  Department cannot  make a d e t e r m i n a t io n  as t o  t h e  v a l i d i t y  

o f  the  ta x  l i a b i l i t y  r e p o r te d  by th e  ta x p a y e r .  F u r t h e r ,  th e  I n f o r m a t i o n  

I s  h i g h l y  complex and r e q u i r e s  c o n s id e ra b le  t im e  t o  comp i le  and a n a lyze .  

I n  o rd e r  f o r  th e  Department t o  complete an a u d i t ,  I t  must have access t o  

t h a t  I n f o r m a t i o n  and s u f f i c i e n t  t im e  t o  a na ly ze  1 t ,  and 1n o r d e r  t o  

guaran tee  th e  Department t h a t  access and thus sa feguard th e  S t a t e ' s  

revenues,  t h e r e  must be no way 1n which a ta x p a y e r ,  w i t t i n g l y  or  

u n w i t t i n g l y ,  can f o r c e  th e  Department  t o  go I n t o  c o u r t  w i t h  an Incomple te  

case.

Under t h e  c u r r e n t  system, 1 f  a taxp a yer  re fu se s  t o  submit  I n f o r m a t i o n ,  

the  Department can assess a d d i t i o n a l  taxes  based on la ck  o f  

s u b s t a n t i a t i o n ,  and the  taxp a yer  w i l l  be re q u i re d  t o  submit  t h e  p e r t i n e n t  

documents a t  the  Formal Hear ing .  I f  the  a d d i t i o n a l  I n f o r m a t i o n  r e q u i re s  

1t , the  Formal Hear ing  O f f i c e r  can remand the  case back f o r  a d d i t i o n a l  

a u d i t  work .  There 1s no a r b i t r a r y  s t a t u t o r y  t im e  l i m i t  w i t h i n  which  the  

O f f i c e r  must submit  h i s  d e c i s i o n .  The system 1s s e t  up t o  a l l o w  

s u f f i c i e n t  t im e  t o  complete th e  f a c t u a l  record  p r i o r  t o  an appeal  t o  

c o u r t .  Each s id e  has thus  had an o p p o r t u n i t y  t o  see a l l  the  I n f o r m a t i o n  

t h a t  w i l l  be p a r t  o f  a p o t e n t i a l  l a w s u i t .

- b  -
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Under SB 401, absent  a summons, the  t a x p a y e r  has no reason t o  submit  any 

In f o r m a t i o n  p r i o r  t o  the  P o l i c y  Review Hear in g .  The Department  must then 

w i t h i n  90 days compi le  and ana ly ze  any new I n f o r m a t i o n ,  w r i t e  I t s  

d e c i s io n  and Issue  the  f i n a l  assessment.  Th is  90 days a p p l i e s  e q u a l l y  t o  

a $250 and a $250,000,000 assessment.

Under SB 401, th e  S t a t e ' s  a b i l i t y  t o  o b t a i n  and a na ly ze  ta x p a y e r  

documentat ion  d o e s n ' t  r e a l l y  e x i s t  u n t i l  t h e  t r i a l  de novo.  What W i l l  Be 

.’-.he U l t i m a te  Resu l t?  The r e s u l t s  o f  moving the  a u d i t  process ou t  o f  the  

Department  and I n t o  th e  c o u r t  system are  v a r i o u s ,  bu t  speedy r e s o l u t i o n  

o f  a u d i t  Issues  1s n o t  one o f  them. Indeed ,  under SB 401 th e  e n t i r e  

a u d i t  process w i l l  beg in  anew w i t h i n  the  c o u r t .  Since the  Department  

w i l l  have been I n h i b i t e d  f rom p r o p e r l y  d e v e lo p in g  I s s u e s ,  th e  whole 

process o f  o b t a i n i n g  and a n a ly z i n g  ta x p a y e r  I n f o r m a t i o n  w i l l  s t a r t  f rom 

s c r a t c h .  And a long  w i t h  a l l  the  a d d i t i o n a l  t im e  needed w i l l  come the  

a d d i t i o n a l  c o s t .  A l l  taxpayers  w i l l  be a f f e c t e d — smal l  as w e l l  as 

la r g e .  Cases w i l l  take  lo n g e r  t o  r e s o l v e ,  and th e  S t a t e  w i l l  spend more 

on t h e i r  r e s o l u t i o n s .

But beyond the  a d d i t i o n a l  t im e  and c o s t  1s the  comple te rearrangement  o f  

r e s p o n s i b i l i t i e s  n e c e s s i t a t e d  by t h i s  l e g i s l a t i o n .  In  the  process o f  

f a c t  g a th e r in g  the  Department  o f  Revenue (under the  Commissioner)  1s 

empowered by th e  l e g i s l a t u r e  t o  deve lop  and d i r e c t  t a x  p o l i c y .  Under SB 

401 the  a d m i n i s t r a t i o n  o f  t a x  laws and r e g u l a t i o n s  and the  development  

and m o n i t o r in g  o f  ta x  law p o l i c y  w i l l  have e f f e c t i v e l y  been moved f rom 

the  Department  o f  Revenue I n t o  the  c o u r t  system. I t  1s 1n the c o u r t  t h a t

- 7 -



Issues w i l l  be developed and p o l i c y  made. The Department w i l l  f i n d  

I t s e l f  unable t o  do th e  j o b  1 t  has been mandated t o  do.

T r a n s i t i o n a l  Rules

The Finance Committee S u b s t i t u t e  does no t  s o lve  th e  problem r e l a t i n g  t o  

o ld  a u d i t  y e a r s .  By a l l o w i n g  a t r i a l  de novo f o r  c u r r e n t  assessments,

SB 401 a l lo w s  th e  ta x p a y e r  t o  s im p ly  wa lk th ro u g h  the  In fo rm a l  and fo rm a l  

h e a r in g  process and w a i t  f o r  the  c o u r t  t o  s t a r t  th e  e n t i r e  a u d i t  process 

anew. F u r t h e r ,  s in ce  th e  a p p l i c a t i o n  o f  S e c t io n  5 o f  the  b i l l  would 

a p p ly  to  a l l  a u d i t  years  t h a t  have not  been assessed as o f  I t s  a d o p t i o n ,  

th e  l i m i t e d  t im e  f rames would e f f e c t i v e l y  I n h i b i t  t h e  Department  f rom 

a u d i t i n g  any cases f o r  wh ich  t h e  s t a t u t e  o f  l i m i t a t i o n s  w i l l  e x p i r e  1n 

le s s  than the  t im e  needed t o  s a t i s f y  those  s p e c i f i c  t i m i n g  re q u i re m e n ts .  

Under the  Finance Committee S u b s t i t u t e  f o r  SB 401 a t  l e a s t  f o u r  years o f  

p r o d u c t io n  taxe s w i l l  go u n a u d i te d .

Conc lusion

Senate B i l l  401 removes f rom th e  Department o f  Revenue I t s  l e g a l l y  

mandated r e s p o n s i b i l i t y  t o  deve lop  and Implement  t a x  p o l i c y  and 1n so 

doing  c re a te s  a new a u d i t  process t h a t  w i l l  take  lo n g e r  and c o s t  more 

than the  system c u r r e n t l y  1n p la c e .



A T T A C H M E N T

ALASKA'S PRESENT TAX APPEALS PROCESS

I
3* yr.
from
filing

I

AUDIT

No informal review of pre- 
-liminary audit conclusions 
with taxpayer

30
days

ASSESSMENT

TAXPAYER
APPEAL

indefinite

I \
I \
I \

INFORMAL
CONFERENCE

indefinite

I / 
! /
I /
1/

FORMAL
HEARING

Adversarial; each 
side is preparing a* 
record in support of 
its case

Adversarial? a trial of the facts 
as well as policy decisions by 
the Department

I
indefinite

30
days

i
FORMAL Makes policy decisions, findings 

DECISION of fact, and conclusions of law 
I 
I

TAXPAYER APPEAL -  
TO SUPERIOR COURT - 

I

indefinite

I ! Factual findings by the Depart-
[ ment are upheld if not against

DECISION the clear weight of the evidence; 
deference is given to agency 
policies in proportion to the 
agency expertise perceived to be 
involved

* Time may be extended by mutual agreement.
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PROPOSED PROCEDURE

AUDIT

I
I

PRELIMINARY
AUDIT

CONCLUSIONS

Includes preliminary assess­
ment, draft narrative and 
supporting worksheets; ends 
audit process and begins re­
view of audit results

S 0 - 9 0 *
days

.CLOSING
CONFERENCE

Informal, non-adversarial 
review of preliminary audii 
conclusions

6 0 *
days

3 0 *
days

CONFERENCE 
DECISION & 
PROPOSED 

ASSESSMENT

/
/ \

/
\
\

Includes narrative and sup­
porting worksheets, revised 
as necessary • -

3 0 *
days

TAXPAYER 
REQUESTS 

POLICY REVIEW 
\
\
\

POLICY REVIEW 
HEARING

NO REQUEST PROPOSED ASSESSMENT
FOR POLICY > BECOMES FINAL AND

REVIEW UNAPPEALABLE

Review to see that the right 
policies have been used and 
that they have been applied 
correctly to the taxpayer

9 0 *
days POLICY REVIEW 

DECISION & 
FINAL 

ASSESSMENT

I
I
I
I

APPEAL 
TO COURT

Statement of statutes & regs 
being applied and of the 
specific policies for doing 
so? assessment includes sup­
porting narrative and work­
sheets

Trial de novo

Time may be extended by mutual agreement.
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PRESENT STATUS OF THE "SEPARATE ACCOUNTING" 
INCOME TAX FOR THREE MAJOR TAXPAYERS

Separate accounting was in effect for only four tax years: 1978.
1979, 1980 and 1981.

Status for the 1978 Tax Y e a r .

Taxpayer X . Informal conference has been held, but no for­
mal hearing.

Taxpayer Y . No informal conference or formal hearing has 
been held, nor is one scheduled.

Taxpayer Z . Formal hearing has been scheduled for later in 
1988.

Status for 1979 Tax Year

Taxpayer X . Audit still pending.

Taxpayer Y . No informal conference or formal hearing has 
been held, nor is one scheduled.

Taxpayer Z . Formal hearing has been scheduled for later in 
1988.

Status for 1980 Tax Year

Taxpayer X . Audit still pending.

Taxpayer Y . No informal conference or formal hearing has
been held, nor is one scheduled.

Taxpayer Z . Formal hearing has been scheduled for later in 
1988. jonrer«*:

Status for 1981 Tax Year^

Taxpayer X . Audit s'.ill pending.

Taxpayer Y . Audit still pending.

Taxpayer Z . Formal hearing has been scheduled for later in 
1988.



* a t t a c h m e n t  6

ONE TAXPAYER'S EXPERIENCE 
WITH THE PRESENT TAX APPEAL PROCEDURES

Tax Involved: Separate Accounting Income Tax (AS 43.21)

Tax Period Involved; 1978

Tax Billing D a t e : August 15, 1979

Normal Statute of Limitations Deadline: August 15, 1982 

Experience;

Aug. 1979; Assessment is issued.

Sep. 1979; Assessment is amended.

Jul. 1980; Second amendment is issued.

Sep. 1980; Taxpayer protests and requests informal conference.

Feb. 1981: Informal conference is held.

Apr. 1981: Informal conference decision is issued, resolving
all but one of the issues under protest.

May 1981: Taxpayer requests formal hearing on one remaining
issue.

Oct. 1983: Without having acted on the taxpayer's request for
a formal hearing, the Department issues a third 
amendment which raises additional claims for the 
first time.

Dec. 1983: Taxpayer protests the third amendment and requests
an informal conference.

Apr. 1984: ;\Second informal conference is held.
■ s  0 11

Jul. 1984: "Informal conference decision is issued.

Aug. 1984: Taxpayer makes second request for a formal hearing.

Oct. 1986: The Department holds a "prehearing conference" to 
discuss procedures and schedule for formal hearing.

Dec. 1986: The Department issues a fourth amendment to the
assessment, making additional claims for tax.

Today: No formal hearing has been held, nor is one sched­
uled.





As many Alaskan businesses are currently doing, the Task Force 
has attempted to evaluate the Department's budget on the basis of 
cost-efficiency. The initial focus was on the audit function
which employs a staff of approximately 80 and has the
responsibility for compliance audits of the various tax programs. 
Given the history of taxation in the State, it was believed that 
the audit function had gone through the greatest amount of change 
over the past 5 to 10 years. The shift of the tax emphasis from 
individual to petroleum related activities necessitated a 
dramatic revision to the organization and the type of staff
employed. At the outset, it may not have been clear that the
petroleum related tax issues were ones that were not easily 
resolved. The Department was faced with the need to attract and 
train highly skilled personnel with expertise in a very complex 
and technical industry. The objective of both the taxpayer and 
the taxing authority is that of fair and equitable taxation, with 
prompt settlement in areas of dispute. This report deals pri­
marily with clarification of issues, and makes recommenda­
tions designed to expedite thg; fyk’2it/settlement functions.

Committee Members

Richard G. Carson, Chairman 
Jan Bomhoff
B . Lynn Shaver 
Mary Bettis 
Mary Whitmore



It must be pointed out that our efforts were hampered by the lack 
of consistent operations and systems, through the period of our 
evaluation (1980-1985). During this time, systems, organizations 
and emphasis were modified. Without a detail knowledge of the 
Department's Budget and Expenditure activity one can not track 
the charges in spending activities. Accordingly, the Task Force 
focused on general trends that could be identified and evaluated.

As a general comment, one that could be made of government in 
general, the best way to develop a cost-effective budget is to 
"start over". The State uses what could be called an "incre­
mental" budget which simply takes into account known changes 
(plus or minus) without reconsideration of the underlying cost 
base. This assumes that the cost base is appropriate. We 
believe that the Department of Revenue's current budget and 
structure has evolved out of many years of such incremental 
budgeting.

We have attempted to evaluate the Department's budget, as many 
Alaskan businesses are currently doing, on the basis of 
cost-efficiency. As mentioned earlier, this evaluation was 
complicated by the lack of reliable consistent data. 
Accordingly, there may be information that when made available 
will have an impact on our observations and comments.

Our initial focus was on the audit function which employs a staff 
of approximately 80 and has the responsibility for compliance 
audits of the various tax programs. Given the history of 

•"taxation in the State, it was believed that -the audit function 
had gone through the greatest amount of change over the past 5 to 
10 years.

The shift of the tax emphasis from individual to petroleum 
related activities necessitated a dramatic revision to the 
organization and the type of staff employed. The Department was 
faced with the need to attract and train highly skilled personnel 
with expertise in a very complex and technical industry. Given 
the complexity greater emphasis would be required to identify the 
issues and develop a plan to address these issues.

At the outset, it may not have been clear that the petroleum
related tax issues were ones that were not easily resolved. In
addition, it was not clear what kind of effort was needed to 
perform the audits.

Our efforts were concentrated on the audit function with the hope 
of developing recommendations to assist in making the audit 
process more effective and cost-efficient. The objective of both 
the taxpayer and the taxing authority is that of fair and
equitable taxation. In the present economic environment, this 
should be done in a cost-efficient manner.

Additionally, the task force reviewed other aspects of DOR's
activities with the goal of cost-efficient government in mind.



S U M M A R Y  O F  O B J E C T I V E S

OBJECTIVES

I. Make the Department of Revenue (DOR) audit function
more effective and efficient.

II. Expedite settlement of the $1.5 billion reported
outstanding assessments and implement procedures to 
facilitate prompt settlement of such assessments in 
future years.

III. Reduce the cost of the enforcement function.

IV. Reduce the administrative cost of distributing the
Permanent Fund Dividends, and other similar programs.
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Objective;

I. Make the Department of

Revenue (DOR) audit function 

more effective and efficient.

in

cu

The Department of Revenue is charged 

with the responsibility to collect 

and deposit all taxes rightfully 

due. The Audit function is required 

to determine tax compliance. The 

Department's stated goal is to 

"maintain a fair and equitable 

taxing system in the State" and to 

"achieve an acceptable level of oil 

and gas producer compliance...".

To meet these goals and objectives 

the Department must establish clear 

policy and procedure for co m­

pliance auditing. Our review and 

discussion with professionals inside 

and out of the Department shows that 

neither exist.

This absence of clear policy and 

procedure results in auditors 

developing individual interpre­

tations of tax policy and specific 

audit objectives which lead to 

significant tax disputes. At 

present, disputed taxes of $1.5 

billion from as far back as 1978, 

are still unresolved. These efforts, 

which can consume years, are 

expended without consideration of 

the cost involved.

Dackground:

WE NEED AN AUDIT FUNCTION DUT WE NEED 

AN EFFECTIVE AND EFFICIENT ONE.

1. Clarify audit policy/procedures so 

that DOR auditors and taxpayers have 

a better idea of the compliance 

requirements and expectations. C o n ­

sideration should be given to the 

federal policy and procedure as

a starting point, "piggybacking" 

where appropriate.

2. Develop an audit procedures and 

guidelines manual. Ensure that 

all auditors arc knowledgeable 

of theses guidelines and the 

objectives of the audit process.

3. Establish a timeframe during which 

audits must be performed or dis­

continue the use of the statute of 

limitation waiver. At present, 

there is no incentive to perforin 

prompt audits of returns. Returns 

for 1900-81 are currently under 

review.

4. Re-evaluate allocation of audit 

resources. Reconsider the need

for the vast majority of nonpetroleum 

auditors. Consider consolidation of 

minor tax programs (ic. fish tax, 

gas tax, etc.) with other activities.

5. Develop a plan to resolve the 

major recurring tax issues ou t­

standing. This plan should in­

volve the cooperation of DOR and 

the Department of Law and the 

taxpayers.

6. Provide more specific guidance to 

auditors toward more realistic

tax assessments. Institute account­

ability so that the auditor can be 

evaluated on the collection of taxes 

assessed, not merely the assessments 
levied.

Recommendations;



Objective; Dackground; Recommendations:

II. Expedite settlement of the 

reported $1.5 billion out­

standing disputed tax 

assessments and implement 

procedures to facilitate 

prompt settlement of such 

assessments in future years.

The $1.5 billion of reported out- 1.

standing assessments arises from

audits of returns as far back as

1978 including returns filed on

the basis of tax law which has 2.

since been repealed. Dascd on our

review, some believe that the

$1.5 billion is fully collectible.

We suspect and suggest that it is not.

Many issues have yet to be resolved 3.

on these open returns. Absent such

resolution there is no way anyone

can conclude that these assessments

are realistic and valid. With the

emphasis of the audit function being

the generation of assessments, there

is a strong possibility that these 4.

assessments are actually inflated.

Taxpayer disputes with tax assess­

ments are currently heard in conference, 

formal, and appeal forums that are 

controlled by representatives of the 

Department of Revenue, As such, these

forums may not be unbiased ones, denying 5.

the taxpayer "due process." In fact, 

our review showed that administrative 

hearings most often result in increased 

assessments. These circumstances reduce 

the taxpayers'- incentive to settle.

In addition, with the absence of a 

time-frame within which these disputes 

must be settled, the State has had no 

real incentive to settle either.

Establish a formal plan to resolve 

all outstanding assessments starting 

with those related to prior law.

Establish a timetable to resolve 

disputed assessments promptly.

The result will he the availability 

of tax assessment monies at a 

much earlier date.

Consider the establishment of an 

independent/outside forum (Tax Court) 

within which the taxpayer can be 

heard, thereby truly providing 

"due process". Reference is made 

to federal tax hearing procedures.

Provide more specific guidance to 

auditors toward more realistic 

tax assessments. Institute account­

ability so that the auditor can be 

evaluated on the collection of taxes 

assessed not merely the assessments 

levied.

Establish an incentive to get the 

State and the taxpayer to settle 

disputed tax assessments on a 

prompt and equitable basis. Con­

sideration should be given to 

financial incentive such as sus­

pension of interest on unpaid assess­

ments (State) or prepayment or 

graduated interest rates after a 

specified passage of time (taxpayer). 

Sucli incentives seem necessary to 

bring these matters to a much more 

prompt resolution.
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Objectivei

III. Reduce the cost of the 

enforcement function.

Dackground:

The Enforcement Division of Revenue 

Operations previously had the 

responsibility for collection of 

delinquent personal income taxes; 

its emphasis was shifted to review 

and foliow-up on questionable 

Permanent Fund dividend applications.

In light of the $10 million of 

delinquent individual income taxes 

(repealed in 1901) still outstanding, 

it is unclear whether there are 

clear guidelines for collection. It 

would appear these efforts are expended 

with relatively little return.

An Enforcement function is necessary 

but it must be based on determined 

need in light DOR's overall plan. The 

cost of maintaining this function should 

be evaluated against the benefits derived,

Recommenda t ions:

1. Establish definitive collection 

procedures to be followed by the 

Enforcement Division. Establish 

procedures to determine uncollect­

ible accounts that should be 

written off.

2. Re-evaluate the level of enforcement 

with respect to minor tax programs 

(ic. fish tax, gas tax, etc.). With 

the reallocation of audit efforts as 

discussed In Objective I, recommen­

dation 4, the Enforcement may be 

discontinued.

3. Consideration should be given to 

privatization of the collection 

function. In light of the $25 

million of delinquent and assigned 

taxes still outstanding, the current 

collection efforts appear ineffec­

tive.



IV. Reduce the administrative 

cost of distributing the 

Permanent Fund Dividends.

Objective*;

The Permanent Fund Dividend Program 

Administration costs have increased 

to $3.3 million (FV 1905 revised) a 

year. The costs to process annual 

applications and payments are out­

side the Permanent Fund Trust 

Committee purview and are funded from 

the dividend pool. The majority of 

this work is performed by approxi­

mately 50 people from April to October. 

Their duties and responsibilities the 

rest of the year are unclear.

In addition to the Permanent Fund 

Dividend Program, there are several 

very similar programs such as 

occupational licensing, student loan 

program, etc.

Dackground:

1. Inventory and critically evaluate 

the year-round responsibilities of 

personnel assigned to process the 

annual Permanent Fund distribution 

both administrative and enforce­

ment.

2. Inventory and re-cvaluoto the pro­

cedures used in administering the 

Dividend program to identify 

unnecessary paper handling and 

follow-up.

3. Contract out the Dividend distri­

bution work to a local concern 

with the custodial and computer 

capabilities, such as a major bank 

A private concern would have 

sufficient incentive to perform 

with even one-third of the costs 

being incurred by the State

($1 million).

4. Contract out the administration 

of fee assessment and collection 

for occupational licensing, the 

student loan program, and other 

similar programs.

5. For business licenses, considera­

tion should be given to biennial 

renewal. This renewal could also 

be on a staggered basis resulting 

in lower administrative costs.

Recommendations:
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EXECUTIVE SUMMARY

The New York tax appeals system has been the sub j e c t  of re­

peated criticisms, focusing on the inefficiency of the p roce s s ,  the 

quality of the decisions rendered, and, above all, the fundamental  

unfairness of the procedural framework used for the hearing and 

resolution of disputes. This Report describes the existing New 

York system in detail, evaluates the criticisms, and offers a range 

of policy options as alternatives to the current scheme.

Among the major findings of the Report are:

— The close organizational relationship between the 
State Tax Commission, which rules upon contested tax 
matters, and the Department of Taxation and Finance, 
which assesses and collects taxes, violates the doc­
trine of "separation of powers,” fuels perceptions of 
possible unfairness, and creates the risk of actual 
bias in the adjudication of tax disputes.

— The President of the State Tax Commission is also the 
Commissioner of Taxation and Finance a.id in that role 
is directly responsible for the administration of that 
Department. The Department is always one of the par­
ties in the contested tax matters upon which the Com­
mission rules. The President of the Commission is thus 
required to sit in judgment of the very acts for which 
he and his subordinates are responsible.

— Other than undocumented reports, no factual evidence 
supports specific instances of bias in the current sys­
tem. But arguments regarding the lack of independence 
of the Tax Commission and the resulting risk of unfair­
ness ought not to turn on the presence or absence of 
such proof. The best method to assure fair determina­
tions is to establish structures and procedures that 
are most likely to produce the desired results. Ap­
proaches that avoid the appearance of injustice do more 
than simply that; they also represent the best means of 
achieving the reality of justice.

— The institutional arrangements that create the risk of 
bias and perceptions of unfairness in the tax appeals 
system are not unusual in administrative agencies. 
Nonetheless, in the case of tax appeals, the arguments 
offered in favor of agency control of the adjudicatory 
process do not justify any departure from the funda­
mental principle that 'adjudicators ought to be



completely independent from the parties that argue be­
fore them.

— The tax appeals process could be made more efficient 
without undermining concerns for fairness if the De­
partment were allowed to consider the hazards of liti­
gation in negotiating settlements. This change should 
be considered regardless of what other reforms are 
undertaken.

— Under the current system, the Tax Commission does not 
hear live testimony; hearing officers are used instead. 
An appeals system in which the actual decisionmaker 
heard live cases could well enhance the fairness and 
efficiency of the tax appeals process.

— The President of the Tax Commission already has a full­
time job in administering the Department of Taxation 
and Finance. It is unfair to impose upon him the addi­
tional full-time job of adjudicating tax disputes, al­
though in an earlier era both roles might have been 
manageable.

— While the efficiency of the current system has improved 
in recent years, problems still remain.

— A variety of policy options exist as possible responses 
to existing problems. These might inrlude statutory 
and procedural changes clarifying and narrowing the 
role of the State Tax Commission; removing the Commis­
sioner of Taxation and Finance from the Tax Commission; 
removing the Commission's regulatory function; creat­
ing an independent tax tribunal; and creating a judi­
cial tax court.

— The creation of an independent tax tribunal that would 
not be part of the judiciary would correct the funda­
mental weaknesses in the current system, allow for a 
rapid, inexpensive hearing process, and avoid some of 
the difficulties that might accompany an attempt to 
create a judicial tax court. The relative efficiency 
of such a tribunal compared to the current tax appeals 
system is difficult to assess, however.

— The creation of a judicial tax court has both advan­
tages and disadvantages. Such a court would most 
clearly guarantee an independent decisionmaker and is 
likely to attract highly qualified individuals to sit 
as judges. The creation of a tax court, however, would 
entail a constitutional amendment.



Taxpayers, tax lawyers,1 and accountants have s t r o ng l y  a t ­

tacked the existing procedures for contesting determinations of the 

New York State Department of Taxation and Pinance. Critical com­

ment has also come from other, disinterested quarters. A 1975 re­

port by the Governor's Task Force on Court Reform concluded that 

"the power to adjudicate tax disputes now given the State Tax Com­

mission should be withdrawn from it."2 The 1979 Governor's Tempo­

rary Commission to Review the Sales & Use Tax Laws also recommended 

". . . that serious consideration be given to creation of [an inde­

pendent tax appeals board], particularly because it would establish 

a review group whose impartiality would at least be enhanced in the 

public view by its independence from the State Tax Commission.*3 

Mo3t recently, a 1984 report by the Office of tne State Comptroller 

identified major deficiencies in the processing and resolution of 

tax controversies. Criticisms have focused on a number of claimed 

defects, including the inefficiency of the appeals process, the 

quality of the decisions rendered, and, above all, the unfairness of 

the procedural structure used for hearing and resolving disputes. 

This Report evaluates these complaints and explores alternatives to 

the present system.

Chapter I describes the existing New York tax appeals system 

in some detail. Chapter II surveys the tax appeals procedures of 

other jurisdictions and examines more closely those of selected 

states and of the federal government. Chapter III reviews and 

evaluates the complaints made against the New York system. Chapter 

IV sets forth a range of policy options which are alternatives to 

the current scheme.

INTRODUCTION



The New York State Tax Commission is the head of the Divis ion 

of Taxation of the New York State Department of Taxation and Fi­

nance (Department).5 The President of the three-member Commission 

is also the Commissioner of Taxation and Finance— the chief execu­

tive officer of the Department of Taxation and Finance. The Presi­

dent serves at the pleasure of the Governor; the other two Commis­

sioners serve for fixed terms of six years. The Commission is 

granted broad powers; in practice, however, most of these powers 

are executed by the Department.6 All three members of the State

Tax Commission review regulations, which are proposed by the De- 
7

partment. The three-member Board is also the administrative body 

that rules upon contested tax matters. The Commission has promul­

gated Rules of Practice and Procedure governinj proceedings before

The Tax Appeals Bureau is the administrative adjudicatory arm 

of the State Tax Commission. The Bureau processes and reviews pe­

titions for the re determination of a tax deficiency or refund. A

q
taxpayer generally has 90 days after a notice of deficiency is 

mailed in which to file a petition for redetermination.16

Once a petition is filed, the review begins in most cases with 

an informal prehearing conference which is conducted by a Tax 

Appeals Bureau conferee.11 Conferences are available at every dis­

trict office of the Department and are scheduled at the taxpayer's 

convenience. Conferees are typically auditors and accountants with 

10 to 15 years of experience with the Department. Their role in the 

L econferehce proceeding is that of an ̂ arbiier; the Department is

-2-



represented at the conference by a member of the audit s t a f f . '  in 

situations where taxpayers appear without p r o f e s s i o n a l  r e p r e s e n t a ­

tion, the conferee will insure that they have the oppo r tun i t y  to
12

present their case.

A dispute that is considered in conference may be resolved if 

the taxpayer and the Department can arrive at an agreement. The 

conferee can propose a settlement which, if accepted by the tax­

payer, is binding on the Department.13 The conferee acts with the 

delegated authority of the Commission in resolving cases. The Com­

mission may revoke such authority as it sees fit, although it does 

so infrequently.

One constraint upon the conference settlement mechanism is 

that neither the Department nor the conferee may consider the haz­

ards of litigation faced by the Department in considering a settle­

ment. This policy is based upon the Commission's interpretation of 

the statutory law under which it operates.14 The ramifications of 

this policy are discussed in detail in Chapter III, Section C, 

infra.

A taxpayer that is dissatisfied with the outcome of the con­

ference may perfect a petition for a hearing. Small claims hear­

ings are available for matters up to $10,000 of sales tax per year 

or up to $3,000 of income or unincorporated business tax per year, 

exclusive of all penalties and interest.15 Formal hearings are 

available for New York State and local sales and income taxes in 

excess of the small claims limits. In addition, the formal hear­

ings unit handles all other cases concerning state and local taxes 

under the purview of the State Tax Commission, including corporate



franchise tax; stock transfer tax; mortgage recording tax;  truck 

mileage tax; cigarette tax; motor fuel tax; gift tax; and l i c e n s e  

revocations for cigarette vendors. The formal hearings unit a lso  

manages pre-decision warrants.1®

Hearings are held in New York City and at various upstate lo­

cations. The travel schedule for the circuit-riding hearing offi­

cers is set 12 months in advance; a taxpayer's actual hearing date 

is set 60-90 days in advance. A transcript of the record is made in 

formal hearings. In small claims hearings, the proceedings are re­

corded on tape but usually are not transcribed.17

The hearing is conducted by a hearing officer, who is an em­

ployee of the Tax Appeals Bureau. Qualifications for hearing of­

ficers are established by the Commission. The Commission has ini­

tiated a four-year formal hearing officer trainee program for re-

18
cent law school graduates.

The hearing officer has the authority to administer oaths; to 

regulate the course of the hearing; to set the time and place for 

continuances and for filing legal documents; and to issue sub­

poenas, which are available upon the taxpayer's request, requiring

19
the production of witnesses and documents. Parties are encour­

aged to stipulate all relevant, unprivileged facts to the extent 

possible. During the hearing, parties may examine and cross-exam­

ine witnesses, introduce exhibits, rebut evidence, and impeach any 

witness. Section 306 of the New York State Administrative Proce­

dure Act contains a provision that states "All evidence, including 

records and documents in the possession of the agency of which it 

desiffes to avail itself shall be offered and made a part of the rec-

O f i ; •
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record. . . . "  The hearing officer may clarify an ambiguous record 

by asking questions of the parties or witnesses.

The burden of proof generally rests upon the t axpayer .  The 

Commission bears the burden, however, regarding whether the t ax­

payer is guilty of fraud with intent to evade tax; liable as the 

transferee of a taxpayer's property; or liable for any increase in 

a deficiency, where the increase is asserted for the first time af­

ter a petition for redetermination of deficiency was filed.20

After the proceedings, the hearing officer reviews the evi­

dence and makes written findings of law and fact for the Commis­

sion. These recommendations are reviewed by the post-hearing re- 

21
view unit, which reports its findings to the Director cf the Tax 

Appeals Bureau. The Director can write a dissent if he disagrees 

with a hearing officer's recommendation, but may not alter the 

opinion. If the hearing officer wishes, he may write a justifica­

tion in response to the Director's dissent. The opinion, dissent, 

and justification are forwarded to the Commission for its final de­

cision. If the case was heard in a formal hearing, the entire rec­

ord, including a stenographic -transcript of the proceedings, is

22
also sent to the Commission.

In small claims cases, the Commission must render its final 

decision within 90 days of the submission of written arguments or 

the completion of the hearing. For formal hearings, the decision 

is due within 9 months after the submission of briefs or the com­

pletion of the hearing. The 9-month period may be extended to 12 

months for good cause. If the Commission fails to render a timely



decision, the taxpayer may institute a mandamus proceeding under 

Article 78 of the New York Civil Practice Law and Rules.23

The full Commission reviews all recommendations for the qual­

ity of the writing and the soundness of the legal reasoning. The 

Commission also reviews the reasonableness and application of any 

regulations at issue (inc.1 ling those issued by the Commission it­

self). The Commission is assisted by an initial review performed by 

the Secretary to the Commission, who is appointed by vote of the 

Commission. If a Commissioner has a question concerning the facts

of a case, he may examine the record or contact the Tax Appeals 

24
Bureau. In the rare cases where a specific, procedural point is 

unclear, the Commission may contact the Department of Taxation and 

Finance.25

Commission decisions are provided immediately to both the tax­

payer and the Department. Subsequently, the Department's Division 

of Taxpayer Services publishes and disseminates Commission deci­

sions with an annotation stating whether or not the decision con­

forms with Departmental policy. An annotation indicating noncon­

formity with audit policy requires the express approval of the Com­

mission, under a procedure outlined in a Departmental Executive 

26
Memorandum. Such annotations are relatively rare. All other 

Commission decisions become official Departmental policy. Commis­

sion decisions are available to all persons on the State Tax 

Commission mailing list and are reproduced as headnotes, excerpts

and occasionally in full by two privately published tax law ser-

27
vices, Commerce Clearing House and Prentice Hall.

The Department has no right to appeal an adverse decision of 

the Commission; only the taxpayer may do so. Review of the



Commission's decision is accomplished by bringing an Article 78 

proceeding, the standard procedure in New York for contesting cr.e 

determination of a State agency. This review is initiated :n zr.e 

Supreme Court of Albany County, from which it may be transferred to 

the Appellate Division Th'.^ £eparta\ent in Albany.

Article 78 authorise# reversal of an agency decision if
r- -

"affected by an error of law,"'1* The standard of review used for
- . * * . ' , . 

factual determinations is raiitiL .less clear. One section of the

29
law states that reversal of an agency decision wrill turn on "whe­

ther a determination was . . . arbitrary and capricious . . . 6" 

but another section30 provides for reversal unless "a determination 

made as a result of a hearing . . .  is, on the entire record, sup­

ported by substantial evidence." Judicial decisions reviewing de­

terminations of the State Tax Commission have not tracked the sta­

tutory standards. These decisions have ignored the "substantial 

evidence" rule and have applied instead a deferential but ill- 

defined standard of review.31



II. OTHER TAX ADJUDICATION SYSTEMS

The federal government and each of the 50 s t a t e s  have e s t a b ­

lished mechanisms for the adjudication of tax d i s p u t e s .  These tax 

appeals systems fall into three broad categories. The first cate­

gory consists of tax courts. Three states and the District of Co­

lumbia have full-fledged tax courts, which are established either 

as separate courts or as divisions of the lower courts of general 

jurisdiction. A  second category consists of independent review 

agencies. These may occasionally be referred to as courts, as in 

the case of the United States Tax Court, but are in fact located in 

the legislative or executive branch rather than in the judicial 

branch of government. These independent agencies exist wholly out­

side of the tax department. A third large category of tax appeals 

systems, which includes that of New York, cons.sts of internal re­

view mechanisms. In these systems, the taxpayer's dispute is heard 

by the same agency that is responsible for the administration and 

collection of taxes.

Apart from their structural frameworks, tax appeals systems 

differ in a number of ways that can affect either or both the fair­

ness and efficiency of the process. They vary with respect to the 

formality of the proceedings, the qualifications of those who hear 

cases, the mechanisms for prehearing settlement, and so forth. 

This Chapter describes the structures and procedures of the various 

appeals systems in general, and several in particular, in order to 

examine how the policy concerns that must be addressed in New York

have been resolved elsewhere. Appendix I provides a survey of the

'• a. tn .
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tax appeals procedures of the other 49 states and the District of 

Columbia.

A. Tax Courts

Three states— Oregon, Hawaii, New Jersey— and the District of 

Columbia have judicial tax courts. In 1978, New Jersey became the 

most recent state to establish a tax court33 and can serve as a 

case study.

The New Jersey Tax Court is a full-fledged judicial court, 

hearing both state tax and local property tax cases. The Court re­

placed the State Division of Tax Appeals, a quasi-judicial body 

within the State Division of the Treasury.

The New Jersey Tax Court is an inferior cow^t of limited jur­

isdiction. Its judges are appointed by the Governor and confirmed 

by the Senate. The enabling legislation provides for € to 12 

judges; 8 have been appointed at present. Judges must have special 

expertise in tax law and must have been admitted to the New Jersey 

bar for at least 10 years. Terms are for 7 years with lifetime 

tenure upon reappointment. The Tax Court bench is intended to be 

bipartisan; by statute, appointments are to be made so that the two 

major political parties are represented in equal numbers.33

The judges of the Tax Court receive the same salary, pension 

rights, and other privileges of judges of the New Jersey Superior 

Court (the equivalent of the New York Supreme Court). The Chief 

Justice of the Superior Court may assign Superior Court judges to 

the Tax Court, and Tax Court judges are assigned to hear Superior 

Court cases from time to time.



The Tax Court is a court of record. Individual judges hear 

and determine all issues of fact and law de novo. The Court is 

empowered to grant legal and equitable relief and has jurisdiction 

to hear and decide federal and state constitutional questions that 

may arise. The Tax Court's rules of procedure incorporate the 

rules of the Superior Court wherever possible. Variation occurs 

only where required by the Tax Court enabling statute, other tax 

statutes, or by the special nature of tax cases and the desire of 

the Court to achieve speedy dispositions.34 Only attorneys may 

practice before the court except in small claims matters.

Judges are not required to write formal opinions in each case 

and do so only in cases considered sufficiently significant or 

novel. In certain instances, judges will rule from the bench. In 

most other cases, decisions are disposed of in letter opinions. 

Formal opinions are reported in a bound volume of New Jersey Tax 

Court decisions.

The Presiding Judge attempts in two ways to assure substantial 

uniformity in the decisions that are rendered. First, at monthly 

meetings, the judges discuss issues and review opinions that have 

been prepared for publication. Second, the Presiding Judge can as­

sign to a single judge a number of cases involving a particular

issue. This judge's decisions can then provide future guidance to 

35
the others. Ultimately, of course, appellate review may be ne­

cessary to resolve differences in particularly knotty issues.

The judges conduct pre-trial and settlement conferences, and a 

large majority of the cases that come before them are resolved 

prior to trial. During the year ending August 31, 1982'," the Court
• £» ̂  jb • * * *? ‘ " ... \
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received 6,736 cases and disposed of 12 ,2 88 .35 N ine ty - t h r ee  pe r ­

cent of these cases were property tax cases. Eighty-n ine  pe r cen t  

of property tax cases and 83 percent of s t a t e  tax cases  were r e ­

solved prior to trial.

The Court maintains six permanent locations and travels cir­

cuit to hear cases in other locations. Each judge's courtroom 

staff is limited to a single clerk. Hearings are recorded on sound 

equipment, obviating the need for additional courtroom personnel. 

The Court has a small claims division for cases involving refunds 

or additional tax assessments of $2,000 or less, exclusive of in­

terest and penalties. Small claims hearings are informal; the 

judge hears testimony and receives such evidence as is deemed 

necessary or desirable for a just determination. Tax Court deci­

sions, including those of the small claims division, may be ap­

pealed to the Appellate Division of the Superior Court.

B. Independent Review Boards

1. Overview

Independent review boards are quasi-judicial agencies, which 

are attached organizationally to either the executive or legisla­

tive branches but are separate from the tax department. Generally, 

independent boards have jurisdiction to review all rulings related 

to major taxes, including property tax valuations. Almost invar­

iably, members of the review board are appointed by the Governor, 

with Senate confirmation required in about one-half of the states. 

The number of members ranges from two to eleven, with three to five 

being most common. Most states have some criteria for choosing



members, such as political party affiliation, expertise in tax mat­

ters, and residency.

Procedures before review boards vary widely, with approxi­

mately one-third providing both formal and informal hearings, one- 

third only formal hearings, and one-third primarily informal hear­

ings. Testimony is either tape-recorded or recorded by a stenog­

rapher. Strict rules of evidence rarely apply. Very few review 

boards have separate small claims proceedings.

Judicial review of the review board's decision is always 

available, but may be lodged in an inferior court, or, in some 

cases, in the state's highest court. Ordinarily, review is limited 

in scope; it may be limited to the record, to questions of law, or 

to the record and any evidence specially admitted for good cause.

Taxpayers generally begin an appeal in such a review agency by 

filing a petition and paying a fee ranging from $2 to $40. While 

they need not be represented by counsel, few taxpayers appear pro 

se for formal hearings. Taxpayers generally may be represented 

either by an attorney or an accountant.

2. The United States Tax Court

The United States Tax Court provides a principal forum for

37
contested federal tax claims. Despite its name, the Tax Court is

not part of the federal judiciary but is a legislative court, sub-

38
ject to Congressional appropriation and oversight. In many as­

pects, however, it resembles the federal district courts.

Tax court judges are appointed for 15-year terms. Salaries 

are identical to those of federal district court judges. The rules 

of practice are geifef'all^'similar to those used for nonjury trials



in the federal district courts, including similar evidentiary 

rules. Facts are usually stipulated by the IRS and the taxpayer 

prior to trial. Streamlined procedures are available for hearing 

cases involving less than §5,000; under these procedures there are 

no formal rules of evidence, no formal opinion, and no right of 

appeal.

The Tax Court judges sit primarily in Washington, D.C. al­

though each judge travels 15 to 20 weeks a year. Cases are heard in 

about 100 cities and judges sit in each city for about two weeks at 

a time. Until recently, opinions were forwarded to the Chief Judge 

for review. As of March 1, 1983, Tax Court judges are authorized to 

issue bench opinions, which are not subject to review. While it is 

too early to assess the impact of this new power, judges expect it 

to be used primarily to expedite decisions in small claims cases.39

Uniformity in decisionmaking is insured through conferences 

among the judges. A judge's decision becomes final 30 days after 

it is rendered unless the Chief Judge directs that it be reviewed 

in conference. Generally that is done only when there is a con­

flicting opinion, when a case raises a significant issue of law 

that has not yet been decided, or when a judge seeks to overturn an 

earlier decision of the court.

Attorneys must apply and be accepted to practice before the 

Court. All others, including certified public accountants, must 

pass an examination before they are allowed to practice.40

3. Wisconsin

The Wisconsin Tax Appeals Commission provides a final example

41
of an independent review board. The Commission consists of five
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part-time members, appointed for six-year terms by the Governor 

with the advice and consent of the Senate. The Commission handles 

all state taxes. It also reviews the assessment of property taxes 

on manufacturing property; these assessments are done by the State 

Department of Revenue on behalf of local governments. A taxpayer 

first meets with one of 11 conferees within the Department of 

Revenue for an informal conference. Afterwards, the conferee sends 

a formal notice denying, granting, or offering a compromise. A 

dissatisfied taxpayer may then appeal to the independent Tax 

Appeals Commission. Generally, one commissioner presides at a 

hearing, with the commissioners traveling to designated central lo­

cations around the state. Commissioners may give oral opinions, 

but generally do so only in small claims cases that do not involve 

significant questions of law or fact. The Commission usually 

issues written opinions that are circulated among the five members 

and signed by all five members. The members meet approximately

once a month to discuss cases and to help achieve uniformity of 

42
outcomes.

Attorneys, accountants and taxpayers may practice before the 

Tax Appeals Commission. The evidentiary standard is strict, gener­

ally following the Wisconsin Circuit Court rules.

Taxpayers who seek judicial review take their cases to the 

Circuit Court, then to the Wisconsin Court of Appeals. Final judi­

cial review rests with the Wisconsin Supreme Court.

C. Internal Review Mechanisms

The detailed description in Chapter I, supra, of New York's 

current procedures provides a representative example of an internal



»

review system. For a brief description of other similar systems, 

for example/ the States of Connecticut, Florida, Illinois, and Vir­

ginia, see Appendix I.

mmwm
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III. CRITICISMS OF THE NEW YORK TAX APPEALS SYSTEM

Numerous features of the existing State tax appeals  system 

have come under sharp criticism. The complaints have taken s e ve ra l  

forms, but most involve either the fairness or efficiency of the 

process. Both of these qualities are obviously desirable in any 

public agency that determines the legal rights and liabilities of 

citizens. This Chapter examines and evaluates these criticisms.

A. Lack of Independence

As an internal review mechanism, the Tax Appeals Bureau oper­

ates within the Department of Taxation and Finance, which also

oversees the administration and collection of taxes. This institu­

tional linkage provides the basis for what has, over the years, 

been a persistent assertion about the New York system— its lack of 

independence and consequent bias in favor of the Department. The

1975 Governor's Task Force on Court Reform also highlighted the

perceived unfairness of the system.43

This perception of unfairness in the determination of con­

tested cases stems from the commonly believed tendency of human 

beings to favor themselves or their associates, a tendency that un­

derlies the ancient common law maxim that no person should sit in 

judgment of his or her own case. Our governmental arrangements 

have typically insisted on a separation of powers which specifical­

ly includes the independence of the judiciary. An adjudicator who, 

because of personal or institutional associations, is perceived as 

favoring one side or another will not be trusted to determine im-



partially the facts and law that should determine the outcome of a 

controversy. Because tax appeals in New York are  decided by ar. 

agency that is organizationally related to  one of  the p a r t i e s  :n 

the  dispute, perceptions and fears o f  bias are f r eq u e n t l y  a s s e r t e d  

by taxpayers or their representatives.

To be sure, the structure of the Department of Taxation and

Finance described in Chapter I should allay some fears. The Tax

Appeals Bureau is separately organized and operated from the rest 

of the Department. Other institutional links, however, maintain 

the risk of bias and fuel perceptions of possible unfairness.

First, the findings of fact and conclusions of law by the Tax 

Appeals Bureau are mere recommendations to the Commission; final 

authority rests with the Commission. The President of the Tax Com­

mission is also the Commissioner of Taxation and Finance. He is 

directly charged with the administration of that Jepartment, which 

is the revenue collection agent for the State. Because the Depart­

ment of Taxation and Finance is always one of the parties in the

contested matters upon which the Commission ultimately rules, the

President is required to sit in judgment of the very acts for which 

he and his subordinates are responsible. Moreover, the perception 

exists that his performance as Commissioner of Taxation may be 

evaluated by the amount of revenue (or the increase in revenue) 

collected under his tenure. While this criterion is an improper 

basis upon which to measure his performance, nonetheless a fear is 

that it may exert subtle, perhaps subconscious pressure.

Second, the Commissioner of Taxation is directly involved in 

the promulgation c £ ^^gulations. As President of the Commission,

-17-
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he is then asked to apply these rules neutrally in cases before 

him. This confusion and melding of legislative and ad jud i c a t i v e  

functions increase the risk that the strict application of p r e ­

existing regulations will be subordinated to broader policy consid­

erations. While these policy considerations are properly his con­

cern when he acts as a legislator in promulgating rules, they ought 

not influence him as a judge.

The two other Commission members also serve multiple roles. 

They, too, not only sit in judgment of tax cases, but also are re­

sponsible for the promulgation of regulations. Additionally, they 

"perform such other duties in the department as the commissioner of 

taxation and finance may prescribe."45

Third, risks of bias are inherent in the existing structure 

even apart from the double role of the Commissioner-President. 

Although the Tax Appeals Bureau is separately organized, it remains 

a component of the Department. Such influences as common institu­

tional identity, transfers of personnel between divisions, mere 

physical proximity, and budgetary links provide opportunities for 

the development of bias and an institutional mindset.45

The perception of bias is further underscored by current in-

stitutional procedures that attach the Commission's name, and not

the Department's, to official actions that are actually taken by

the Department* These actions include, among others, the issuance

47
of advisory opinions and warrants. In addition, hearings in 

Albany and Rochester are held at offices located within the Depart­

ment of Taxation and Finance. In New York City, hearings are held

48
at offices next to the Department's. It is hardly surprising
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that under these circumstances any distinction between the Tax Com­

mission and the Department becomes blurred to a taxpayer.

A final perceived bias grows out of the Depar tment ' s  i n a b i l i t y  

to appeal from an adverse decision of the Commission, which makes 

some sense in the current structural scheme where the roles of 

"judge" and "prosecutor" are intertwined. The Department's inabil­

ity to appeal reinforces taxpayers' perceptions that the Tax Com­

mission is viewed as an arm of the Department, rather than being 

independent. If the Commission were truly independent, little 

reason would exist for denying the Department a right of appeal. 

Furthermore, although the Department's inability to appeal adverse 

decisions would superficially appear to favor taxpayers, exactly 

the opposite result is said to occur. Some persons assert that be­

cause the Department has no right of appeal, the Commission has a 

tendency to rule against taxpayers in close cases. This perceived 

source of bias, coupled with the limited review afforded by the 

courts, discussed infra, represents another area of taxpayer 

resentment.

To be sure, other than undocumented reports, no factual evi-
AQ

dence supports specific instances of bias. But the validity of 

the argument regarding the lack of independence of the Tax Commis­

sion and the resulting risk of unfairness ought not to turn on the 

presence or absence of such proof. Improper influences cannot be 

expected to manifest themselves in easily apparent or visible ways. 

Nor can the behavior of past and current Commissioners, hearing of­

ficers, and Tax Appeals Bureau Directors, no matter how impeccable, 

assure similar behavior by their successors. The best method—



indeed, the only method available to assure fair and sound deter­

minations is to establish structures and procedures that are most 

likely to produce the desired results. Structures and procedures 

that avoid the appearance of injustice do more than simply that? 

they also represent the best means of achieving the reality of 

justice.50

Admittedly, the institutional arrangements that give rise to 

these problems regarding tax appeals are not unusual in administra­

tive agencies, notwithstanding that such arrangements have been 

criticized since the creation of these agencies.51 The New York tax 

appeals system follows the approaches of the State and the Federal 

Administrative Procedures Acts,5^ which require a separation within 

the agency of persons responsible for initiating, investigating, 

and prosecuting cases, from persons responsible for adjudicating 

them. Agency heads, however, retain final control of all aspects 

of the agencies' work, including administrative adjudication. This

framework has been held to be consistent with the federal constitu-

53
tional requirement of due process.

Standing alone, however, the prevalence of this kind of admin­

istrative agency adjudication elsewhere cannot justify its reten­

tion in the context of t?ew York tax appeals. Indeed, consideration 

of the reasons for the usual administrative arrangements and the 

inapplicability of those reasons in the context of the fax appeals 

system lead to exactly the opposite conclusion. This argument is 

developed in detail in Appendix II of this Report and is summarized 

as follows.

20-



For the reasons stated earlier, the norm for all ad jud i ca t i on  

in our legal tradition includes an independent deci s ionmaker .  :n 

other words, the presumption is that no person should s i c  in z-iis- 

ment of him or herself. Departures from that norm require special 

justification. That justification has been found in the special 

need of some administrative agencies to maintain complete control 

over all aspects of administrative policymaking, including that 

policymaking which can emerge from administration adjudication. In 

this context, the most persuasive argument on behalf of a departure 

from the norm of an independent decisionmaker is that the separa­

tion of functions would unduly impair administrative responsibility 

and effectiveness.54

The validity of this argument, however, depends to a consider­

able degree on the nature of the functions of the particular admin­

istrative agency. The justification for deviating from the pre­

sumption in favor of the separation of powers is probably strongest 

in the case of an action-oriented administrative agency that was 

created to achieve broadly defined legislative goals,55 such as 

discouraging unfair and deceptive.practices, or "to insure the safe 

and sound conduct of the [banking] business . . . and . . .  to

maintain public confidence in such business and protect the public

56
interest . . . Under these circumstances, the agency's mis­

sion requires that new policy decisions be continuously made within 

the broad perimeters set forth by the governing legislation. If 

these policymaking powers cannot be effective if confined to execu­

tive decisions, adjudication should be under the control of the 

policymaker— the head of the agency.57



These arguments in favor of utilizing agency adjudication as a

tool for policy implementation rely on important assumptions about

the kind of policy which the agency should make and on the various

tools it has available. As early as 1942, another State Commis- 

58
sion that looked at the issue of administrative adjudication

throughout State government concluded that

[this] argument is not applicable to the field of taxa­
tion. The administrative process in taxation is clearly 
separable from the adjudicative process; the former will 
have ended before the latter begins. Audit, assessment 
and related steps result in the controverted case, in a 
conclusion which is challenged by the taxpayers. Such 
controversies involve typical, justifiable issues of 
fact and law, and lend themselves peculiarly to adjudica­
tion of the ordinary type.**-

As more fully developed in Appendix II, in the case of tax appeals 

the arguments offered in favor of agency control of the adjudica­

tory process do not justify any departure from the fundamental 

principle that adjudicators ought to be completely independent of 

and separated from the parties that argue before them. The values 

of fair and impartial adjudication outweigh any needs of the De­

partment to the contrary and justify modifying existing administra­

tive structures in order to create a more independent mechanism for 

deciding tax appeals.

Another factor in favor of an independent adjudicator involves 

the criteria by which a Commissioner of Taxation might be measured. 

The heads of other departments— motor vehicles, banking, 

health— are unlikely to have their performance measured by the out­

come of any litigation they oversee. The Commissioner of Motor Ve­

hicles, for example, is unlikely to be judged by the number of li- 

censef;£hat are revoked. By contrast, the Commissioner of^Taxation



might be evaluated by the increase in revenue collected under his  

tenure, especially when a priority is rightfully placed on c o l l e c t ­

ing taxes that already exist before entertaining the impos i t ion zt 

new ones. Accordingly, the Commissioner of Taxation may have a 

more personal stake in the outcome of litigation than is true in 

the case of his counterparts in other departments.

The sheer volume of contested tax matters is a further argu­

ment on behalf of the principle of an independent decisionmaker. 

Deviations from this principle are more tolerable when the number 

of affected individuals is small. Creating a separate and i de­

pendent adjudicatory body may not become compelling until a certain 

minimum number of controversies can be predicted to occur from 

year-to-year. Creating an independent body will entail, at the 

least, transitional costs that may not be justified for other de­

partments that do not experience the same level of litigation as 

does Taxation and Finance.

Finally, every citizen has an interest in the quality of the 

State's tax administration. In this respect, the tax system is 

more akin to the criminal justice system— part of the fabric that 

holds us together as a society— and is thus quantitatively and 

qualitatively different from other administrative agencies, which 

oversee more specialized areas of activity. Tax appeals demand 

a more exacting standard of impartiality and independence than 

that demanded of other agency adjudications, especially when volun­

tary compliance is the bedrock of the tax system.

The New Jersey and federal tax appeals systems, described in 

Chapter II, supra, originally resembled New York's internal review



mechanism in structure and were the subject of much of the same 

criticism now levelled against the New York system. Both were sub­

sequently reformed after legislative investigations60 in order  to 

provide for a fully independent review of contested tax matters. 

New Jersey created a judicial tax court; the United States in 1924 

created the U.S. Board of Tax Appeals, which eventually was trans­

formed into the current legislative U.S. Tax Court.61

A brief history of the federal legislation is instructive be­

cause of the similarities with New York. The Tax Simplification 

Board, created by statute in 1921 to investigate the administration 

of the federal internal revenue laws, criticized the internal 

review mechanism then used for the adjudication of contested tax 

matters. It identified the lack of independence of the decision­

making body from the revenue department as a fundamental weakness 

in the system. In its 1923 report, the Board stated:

. . .  it would never be possible to give to the taxpayer 
the fair and independent review to which he is of right 
entitled as long as the appellate tribunal is directly 
under, and its recommendations subject to the approval 
of, the officer whose duty it is to administer the law 
and collect the tax. As long as the appellate tribunal 
is part and parcel of the collecting machinery it can 
hardly maintain the attitude essential to a judicial 
tribunal.*2

The parallels between New York's current situation and the federal 

situation at that time are noteworthy. A former Commissioner of 

Taxation and Finance, testifying in support of a New York tax 

court, stated in 1975 that "as a result of our present rate struc­

ture and the large number of taxpaying citizens on our rolls, New 

York has come to about the point which the Federal Government had 

reached in 1924*63 ’-{the Jfc'a'r the ;CF.'S. Board of Tax Appeals was 

created). ,i:e -ac ••
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Parallels in other states exist as well, in 1979, the Commis­

sion on California State Government Organization and Economy i ssued 

a report on the tax appeals system in California. Their  r epo r t  

stated:

Most tax appeals are adjudicated by boards which are 
directly or closely connected with the agencies which ad­
minister the taxes and the members of most of these 
boards are not necessarily required to possess expertise 
in tax matters. These and other features of the State's 
tax appeals system leave it susceptible (in theory, if 
not in actuality) to influences of untoward biases and 
incompetence. In addition, the appellate system is wide­
ly perceived to be lacking impartial and technically ex- 
pert adjudicators.

As a means of eliminating weaknesses in the present 
structure of the appeals system and improving taxpayer 
confidence in the fairness of the appellate process, the 
Commission recommends that a new system be established 
for adjudicating taxpayer challenges to assigned tax lia­
bilities.

The new system should incorporate these characteristics:

Impartiality. The appellate body should be completely 
independent of those agencies and! officials responsible 
for collecting taxes or administering tax l a w s . "

B. Inefficiency

Practicality requires that tax appeal procedures be measured 

not only against the principles of fairness, but also against the 

need for efficiency. Any realistic procedural framework must meet 

both these concerns.

Ideally, an efficient tax appeal system would be simple, 

rapid, and inexpensive. Such a system would resolve controversies 

within a reasonable period of time, minimize the use of time-con­

suming and costly formal procedures, and encourage the settlement 

of disputes. These attributes need not.be inconsistent with fair­

ness. For example, informal procedures may not only dispose of
U  *■ »* .  M  •  i u w  i". I , » . » •



simple cases mote rapidly, but they can also reduce the need for 

professional representation, allowing taxpayers to pursue their 

rights even in cases where limited sums of money are at stake.

In other instances, however, fairness and efficiency may be in 

conflict. The desire to protect individual rights may result in 

procedures that are more complex and time-consuming than efficiency 

concerns would dictate. Conversely, efficiency considerations may 

suggest that significant deviations from the judicial model of ad­

judication with its often elaborate rules (juries, strict rules of 

evidence, etc.) are proper.

The New York tax appeals system has been criticized in the 

past for being inefficient. The following passage is from a 1974 

report:

There are extreme time delays throughout the conference 
and hearings process l:or all taxes, and t.ie worst delays 
occur in the income tax area where cases which travel 
through the entire system remain unresolved for an aver­
age of over 10 years. The audit and protest follow-up 
process in the Income Tax Bureau takes an average of four
years . . . .  Once cases reach the formal hearing unit,
they wait an average of three years before a hearing is 
held and it takes an additional 16 months— on aver­
age— before a determination is issued by the State Tax 
Commission.,s

In 1975, the tax appeals system was revamped, partially in response

to criticisms of inefficiency.66 In recent years, such criticism

has abated and some would argue that the system has achieved a

reasonable measure of efficiency. In 1981, for example, the Com-

67
mission closed 4,242 cases, while receiving 3,696 new matters.

It reduced its case inventory by 8.4 percent— from 6,441 to 5,895.

Two recent studies of the Tax Appeals Bureau suggest, however, 

that serious problems' of inefficiency persist. A recent report by 

the Office of the State Comptroller concluded that:68



One of the goals of the tax appeals process is to provide 
a rapid resolution to taxpayer controversies with t he  De­
partment. However, our review showed extensive d e la ys  
occurring with the processing of protest through the p r e -  
hearing conference and small claims and formal hear ing  
processes . . . the resolution of the controversies 
showed that long periods of time elapse until tax matters 
are resolved: pre-hearing conferences require more than
a year to close and Small Claims and Formal Hearings take 
more than five years to close.

The second study, a review of sales tax cases decided between June

1982 and April 1983, indicated that the average elapsed time be­

tween the notice of deficiency and hearing for these cases was 

35 months and that the average elapsed time between hearing and de­

cision was approximately 20 months69— a total of 55 months, close 

to five years. '

The New York system does meet many of the criteria required

for an efficient system. Most importantly, it begins with an in­

formal conference mechanism that is designed to encourage the 

early, expeditious resolution of most disputes. It then provides 

increasingly formal procedures— hearings and Article 78 judicial 

review— to deal with disputes that cannot be otherwise resolved. 

Further, cases destined for hearing are sorted into formal and 

small claims hearings and less formal procedures are appropriately 

utilized in trying small claim matters. Nonetheless, several as­

pects of the current system may be inefficient and could be cor­

rected, either in the course of other significant structural 

changes, or in some cases without any major changes in the basic 

framework at all.

All four of the topics discussed in Sections C, D, E and F, 

infra, bear on both the efficiency and the fairness of the tax ap­

peals system. Sections C and ;D raise the most serious issues,



however, regarding the efficiency of the current system and that of 

alternative schemes.

C. Obstacles to Settlements 

Settlements are essential to the efficient operation of a tax 

appeals system. A system that does not resolve a substantial ma­

jority of its disputes at an early stage is likely to be inordi­

nately expensive, agonizingly slow, or both. Nor do settlements 

necessarily reduce the fairness of the system in any way; to the 

contrary, they may well enhance the uniformity with which taxpayers 

with legitimate legal claims are treated.^9 Expeditious settle­

ments may also permit the State to collect revenues in disputed 

cases in a more timely fashion.

The value of procedures that facilitate settlements is predi­

cated on the notion that not all tax disputes are, from the per­

spective of the State, equally worthy of full litigation. Certain 

disputes are neither essential to the tax department's litigation 

policy nor capable of clarifying the law in any meaningful way.

Litigation of these cases may be'time-consuming and expensive with-
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out having any sufficiently redeeming attributes.

A tax department gains little from this type of litigation 

other than protecting the revenue at stake in the individual dis­

pute. The value of the State's interest prior to litigation is no 

greater than the amount of the assessment discounted by the prob­

ability of prevailing should the dispute be litigated, less any 

costs that would be incurred. The value of the taxpayer's interest 

should be evaluated similarly. In this light, it is sensible for 

the system to be satisfied with a result that generally conformed



wi th  t he  p a r t i e s '  v a l u a t i o n  of  t h e i r  i n t e r e s t s ,  which would cake

into account the hazards of litigation (that is, the  probability of

prevailing in court). Settlements achieved in  t h i s  manner may v e i l

produce more uniformity among taxpayers than would the attempt to

decide such cases entirely for one side or the other. The ability

to settle cases based on a realistic appraisal of the litigation

hazards faced by both a tax department and a taxpayer facilitates

bilateral agreements at the administrative level, greatly enhancing

the efficiency of the appeals process while preserving its general 
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fairness.

The power to settle cases on the basis of hazards of litiga­

tion is sometimes criticized as being susceptible to undue influ­

ence or unprincipled decisionmaking, although similar fears can 

also be raised about the conference mechanism. The experience of 

the IRS, however, which exercises precisely this power, indicates 

that appropriate procedural lifeguards can be incorporated to pre­

vent abuse. First, the IRS places authority for approving settle­

ments within a small group of relatively high-level staff, who have 

no diredt contact with the taxpayer and who review all proposed 

settlements based on only the paper record. Second, settlements 

actually approved are subject to further review in order to gauge 

the overall quality of the actions taken. This post-review may 

occur within the IRS District office or within the Regional or 

National offices.

The New York Department of Taxation and Finance has interpret­

ed State law as prohibiting the agency from entering into settle-
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ments based on hazards of litigation. In effect, the Department 

asks a taxpayer to pay voluntarily 100 percent of an assessment



/

notwithstanding that the taxpayer has a realistic chance of pre­

vailing in litigation. A well-represented taxpayer will not he 

likely to make such a concession. The administrative process can­

not efficiently dispose of these kinds of disputes if the Depart­

ment cannot offer a realistic compromise prior to litigation based 

" on an evaluation of its probability of success.74

As a matter of practice, cases involving factual disputes may 

sometimes be resolved in a manner that approaches a compromise 

based on hazards of litigation. In these cases, the Department 

will offer a resolution of factual issues that reflects the merits 

of each side's case. Legal issues, however, are never the subject 

of compromise.

At present, over 70 percent of disputes are resolved at the 

conference stage. In addition to those cases which involve fac­

tual disputes that are truly compromised, cases may also be re­

solved because of new factual material presented by the taxpayer, 

better communication of the law by the Department to the taxpayer, 

the disposal of cases in which auditors failed to follow estab­

lished Departmental policy, or the fear by the taxpayer that an 

appeal to the Commission would not receive fair consideration be­

cause of perceived bias. In cases where only legal issues are in 

controversy, cases may be assigned for a hearing without a con­

ference. The settlement process could be substantially improved if 

the Department were allowed to consider the hazards of litigation 

in negotiating settlements where legal issues in addition to fact­

ual issues are disputed.
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Some taxpayers assert that another obstacle to s e t t l e m e n t  

stems from what they perceive to be the lack of an i nde pe nd en t  Tax 

Commission. In the absence of such an independent forum,  t h ese  

taxpayers argue that the Tax Department may not be compelled to ex­

amine each dispute with the necessary degree of objectivity and im­

partiality to reach fair settlements. If, however, the Department 

were faced with the prospect of a full hearing before an indepen­

dent agency, it would be more likely to take a detached look at a 

case, weigh its chances for success in that forum, and, if given 

the authority, offer the taxpayer a settlement based on a calcula­

tion of its relative chance to prevail.75

If the conference mechanism fails to resolve a matter, it is 

unlikely that it will be resolved before or during the hearing. 

Approximately 25 percent of cases that are not resolved in confer­

ence are disposed of prior to hearing. This figure, however, in­

cludes cancellations and withdrawals, as well as settlements.76 

This experience differs greatly from that of certain other juris­

dictions, where a majority of cases which have not been settled at 

the conference level (or its equivalent) are settled before or dur­

ing the hearing stage (or its equivalent).77 The inability of the 

Department to bn able to offer a settlement based on the hazards of 

litigation no doubt contributes to this difference.

Additionally, the use of hearing officers in New York de­

creases the opportunity for reaching a settlement. Once a case is 

scheduled for hearing in New York, a strong likelihood exists that: 

it will, in fact, be tried. The system does not really afford 

another fertile opportunity for settlement at the hearing stage.



Hearing officers do not schedule pretrial or settlement c o n f e r e n c e s
and do not view the attempted resolution of cases prior to h ea r in g

as their major role. Evidence from other jurisdictions, however,

indicates that additional settlement efforts at the hearing stage

78
produce significant r e s u l t s . 0 Finally, hearing officers, even i f  
interested in achieving prehearing settlements, may lack the sta­

ture or leverage necessary to persuade the parties to consider com­

promise.

D. The Use of Hearing Officers

In the New Jersey Tax Court, the U.S. Tax Court, the Wisconsin 

Tax Appeals Commission, as well as in some other states, individual 

judges or board members actually hear cases. In New York, hearing 

officers take testimony and write recommended findings of fact and 

conclusions of law; these are forwarded to cne Commission which 

alone has the statutory power to render a decision.

In the abstract, it would seem clearly preferable to have the 

final decisionmaker actually hear as well as rule on cases. First, 

from both a theoretical and practical viewpoint, it is better for a 

decisionmaker to see and hear live testimony rather than merely re­

view a record (or a tape recording) and the recommendations of a 

third party who did see and hear the testimony. Second, "taxpayer 

confidence" is likely to be increased because litigants would con­

front the decisionmaker directly. Taxpayers are thus more likely 

to come away with the sense that they have had their "day in court." 

Finally, because judges or commissioners are likely to be highly- 

skilled, experienced, and well-paid tax experts, the quality of
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decisionmaking should be better than in the case of even well- 

trained hearing officers.

The hearing officer format, on the other hand, does facilitate 

uniformity in the decisionmaking process. Because the New york 

State Tax Commission as a whole ultimately rules on every case, it 

speaks with a single voice. In other jurisdictions, individual 

judges may rule differently under similar fact patterns, until some 

higher court ultimately resolves an issue one way or another. As 

was discussed in Chapter II, supra, most jurisdictions have mechan­

isms to minimize the possible lack of uniformity.

The use of hearing officers has been defended on efficiency 

grounds. Their use does reduce the number of highly paid personnel 

in the system, but other aspects of the system are costly. In New 

York, a case is heard by a hearing officer, who must write up recom­

mended findings of fact and conclusions of law in every case. This 

recommended decision is then reviewed by the formal (or small 

claims) supervising hearing officer, the post-hearing review unit79 

and, in some cases, by the Director of the Tax Appeals Bureau. The 

Director may write a dissent tc accompany the hearing officer's 

recommendation to the Commission. These are then reviewed by the 

Secretary to the Commission and next by the Commissioners them­

selves, who may also need to consult the record. The hearing offi­

cer's opinion may then be sent back for redrafting.80

Under other formats, a single judge can hear a case and rule 

on it. A formal written opinion may or may not be required in all 

instances. The presiding judge can require the Court (Board) to 

sit en banc for cases of unusual importance. Additionally, he can



establish a system to review all opinions or just those which d ea l  

with novel or complex cases. Both New Jersey and the U.S.  Tax Court: 

use tools of this kind to achieve uniformity and to categorize and 

sort cases according to their significance. In New Jersey, for ex­

ample, decisions in only a small percentage of cases are accom­

panied by full-blown written opinions; in other cases, letter opin­

ions are deemed sufficient.

Questions have been raised regarding the ability of a reason­

able number of judges (board members) to handle the Commission's 

current caseload efficiently if they were to hear individually each 

case. Currently, the Tax Appeals Bureau has five attorneys con­

ducting formal hearings, three small claims hearing officers, and 

seven individuals in its post-hearing review unit. There is no ap­

parent reason why an independent board consisting of five members 

that heard cases individually and which used other staff to hear 

and decide small claims cases could not handle the Commission's 

current case load.

Further, as discussed above, the use of judges rather than 

hearing officers may also significantly improve the probabilities 

for settlement at the hearing stage. In New Jersey, over 80 per­

cent of state tax cases are settled after filing with the Court but 

prior to hearing. The New Jersey Tax Court judges take an active 

role in the settlement of cases and their stature and leverage no 

doubt facilitate the negotiations. Overall, a system that relied 

on individual judges to hear cases could well enhance both the ef­

ficiency and fairness of the tax appeals process.
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E. Unclear Standards of Judicial Review

The actual standard of review of decisions of  the  Tax Commis­

sion employed by the Appellate Division is a matter of  some c o n f u ­

sion. Article 78 authorizes reversal of an agency decision if "af­

fected by an error of law."81 Thus, apart from the ordinary and 

reasonable deference a court should give to the interpretation of a 

statute or rule by the administering agency, all questions of law 

are open to review with no presumption in favor of the Commission's 

decision.82

With regard to questions of fact, New York courts seem to have 

sometimes abstained from reversing Commission conclusions unless 

"arbitrary and capricious."83 This standard of review, however, 

seems to be at odds with the statutory scheme. The requirement 

that an agency decision be arbitrary and capricious before it may 

be judicially reversed is based on subsection (3) of the New York 

Civil Practice Law Section 7803. Conventional usage in administra­

tive law employs the term "arbitrary and capricious" as a standard 

for the propriety of a decision committed to an agency's discre-
n j

tion. In those cases, an arbitrary and capricious exercise of dis­

cretion is itself illegal and cause for reversal. But the kinds of 

determinations in most of the cases at issue here, thoso applying 

the law to facts developed on an administrative record, are typi­

cally judged under the substantial evidence test embodied in Sub­

section (4) of Section 7803. This subsection permits reversal un­

less "a determination made as a result of a hearing . . . i s ,  on 

the entire record, supported by substantial evidence.” Because all 

of the determinations of the Commission are decisions on a record,



they are evidently covered by that subsection. Therefore, a deci­

sion that is not "arbitrary and capricious," but one unsupported by 

substantial evidence on the whole record, is still subject to re­

versal. Nevertheless, judicial decisions reviewing determinations 

of the State Tax Commission have failed to maintain this distinc­

tion. Instead* the courcs have developed a vague, but deferential
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standard of review.

The "substantial evidence" test, when properly followed, is 

the correct standard of review, particularly if the decision being 

reviewed is that of an independent tax tribunal. A court should 

accord considerable deference to the factual findings of such a 

body. In addition to the advantages an administrative tribunal has 

in its first-hand observation of the presentation of evidence, the 

decisionmakers have the added benefit of their experience and ex­

pertise in considering questions of taxation. Moreover, the courts 

have no special competency in the area of taxation that justifies a 

more liberal standard of review than that ordinarily used to review 

administrative agencies. Therefore, while some statutory clarifi­

cation might be in order to assure its faithful application, the 

"substantial evidence test” seems appropriate.

F. Absence of Accessible Precedents

A  final aspect of the current system is its failure to provide 

taxpayers with a coherent and conveniently accessible body of deci­

sions and opinions. A  body of well-indexed cases helps assure pre­

dictability, uniformity, and fairness in the decisionmaking process 

and helps assure taxpayers of a principled and unbiased hearing.
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It may also improve the efficiency of the system over time by serv­

ing to reduce the number of cases filed.

All Commission decisions are now published and d i s t r i b u t e d  sy 

the Department’s Taxpayer Services Division to persons r e q u e s t i n g  

them. The State has been unable, however, to obtain full publica­

tion of opinions by private publishing companies. If these com­

panies are unwilling to publish Commission opinions in full, the

State might consider publishing a volume of its own decisions that

it would sell at cost.



IV. OPTIONS FOR CHANGE

Chapter III identified and analyzed a number of  weaknesses  :r. 

the existing system for resolving tax disputes. This  Chapter s e t s  

forth seven policy options that represent possible responses to 

these problems. These options are not intended to be e x h a u s t i v e .  

Clearly, the existing structure could be modified in countless 

ways. The options presented, however, generally focus on basic 

thematic issues and serve to identify various stages along a con­

tinuum of possible changes. The options are presented in the order 

of the magnitude of the structural changes that would be required 

in existing procedures, and range from preserving the status quo to 

the creation of a judicial tax court.

A. Option One - Preserve the Status Quo 

The first option would be to preserve the status quo. As 

stated, there is little, if any, evidence of actual rather than 

perceived bias in the current system. While there have been iso­

lated incidents cited by the tax bar and others that purport to
Og

show actual bias in the decisionmaking process, it is clear that 

no one has been willing or able to identify any pattern of ongoing 

or systematic bias. Moreover, over recent years, the efficiency of 

the system has improved.

This option, however, would be unresponsive to taxpayers' 

fears of bias attributable to the absence of an independent forum. 

In effect, Option One would state that the present system ought to 

remain unchanged because there is no hard evidence that it pro­

duces unfair results despite its structure. In addition, Option
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One would fail to address the increased efficiency t h a t  would l i k e ­

ly result from granting the Department the  clear a u t h o r i t y  to  s e t ­

tle cases based on hazards of litigation.

B. Option Two - Statutory and Cosmetic Changes

Even if the State decides not to alter the structure of the 

appeals process, certain statutory and operating changes could be 

made to eliminate some characteristics of the current system which 

needlessly underscore taxpayers' perceptions of bias.

This process should begin with changes in the tax law to allo­

cate appropriately responsibilities between the Commission and the 

Department. The current statutory framework makes the Commission 

both the tax assessor and collector— roles it no longer plays in 

any meaningful way. The Commission should give up all vestiges of 

these responsibilities and the statute should he amended according­

ly. The Commission would issue regulations and decide contested 

tax matters— and nothing else. The Commission's name would be re­

moved from advisory opinions and warrants. Another improvement in 

this same direction would be to hold hearings at offices not asso­

ciated with the Department of Taxation and Finance. In addition, 

the Tax Commission, rather than the Department's Division of Tax­

payer Services, should disseminate and publish all decisions. While 

these changes would not address more fundamental problems, they 

would mitigate at least some of the confusion over the roles of the 

Tax Commission which reinforces taxpayers' fears of unfairness in 

the appeals process.



C. Option Three - Settlement Authority 
Eased on Hazards of Litigation

Even if all other features of the existing system remain -r.- 

changed, the State should consider granting the Department the 

clear authority to settle cases based on the hazards of litigation. 

Procedural safeguards similar to those used by the IRS would be re­

quired to prevent against abuse of discretion. This change is not 

mutually exclusive with the other options outlined in this Chapter 

and should therefore be considered regardless of whatever other

changes might be made in the existing structure or procedures.

* * * *

The following proposals discuss changes that would eliminate 

the combination of functions now imposed on the Commissioner of 

Taxation and Finance, who is also the President of the Tax Commis­

sion. A wide range of proposals are available to achieve this re­

sult. The simplest of these alternatives— Option Four— would be to 

remove the Commissioner of Taxation from the Commission. The most 

sweeping change— Option Seven— would be to create a full-fledged 

judicial tax court. Options Five and Six present alternatives that 

would fall within these two cases.

D. Option Four - Reaove the Cooniasioner 
of Taxation and Finance froa the Tax Coaaisaion

The least disruptive change to the existing system would be to 

remove the Commissioner of Taxation and Finance from the Tax Com­

mission and to replace him with a third person.

This proposal has a number of advantages. First, this change 

would remove some of the actual and perceived risks of bias in the 

adjudicatory process.



Second, the changes required would be relatively few  and e a s y  
to implement and the increased cost would be small— t h e  a d d i t i o n a l  
salary for a new Commissioner.

Third, it may well be that very different sets of skills are 

required to run a large revenue collection agency from those needed 

to rule on contested tax matters. There is no particular reason 

why an excellent Commissioner of Taxation and Finance should neces­

sarily make an excellent "judge," or vice versa, and it may be un­

fair to impose both sets of responsibilities on the same person.

Fourth, this proposal would remove a significant and time-con­

suming burden from the Commissioner of Taxation, who must review 

transcripts and decide contested cases in addition to his other 

considerable administrative duties. Administering the Department 

of Taxation and Finance is obviously a full-time commitment and so 

is the adjudication of tax disputes. In an earlier age of less lit­

igation and simpler tax laws, the Commissioner of Taxation might 

have been expected both to administer the Department and to rule on 

cases; today, however, these duties impose a heavy burden on the 

same person, no matter how hardworking or talented the Commissioner 

may be. Perhaps because of this concern the Tax Commission uses a 

procedure under which the other two members review all cases before 

they are sent to the Commissioner of Taxation and Finance. If 

these two agree, and they take pains to do so,**7 the Commissioner 

of Taxation doe3 not have to spend time in a thorough review of the 

case; the temptation is to accede to the decision reached by the 

other Commissioners. The result could be that a taxpayer's case 

willi-receive full consideration by only twq.:Commissioners. To the



extent that one of these persons might be a tax expert while the 

other is not, a taxpayer's case may receive a complete and thorough 

review by only one Commissioner.

Under Option Four, the Commission would maintain its rulemak­

ing as well as its adjudicatory function. While this would perpet­

uate the present mix of judicial and legislative functions, there 

is an argument that the benefits of this overlap outweigh the draw­

backs. The Commissioners, who would not be responsible for the 

collection of revenue, would review potential regulations from a 

"neutral" or even "pro-taxpayer" perspective. The Commission could 

thus insure additional outside input into the regulatory process

and perhaps temper the occasional "overzealousness" of the 
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Department.

The greatest drawback of Option Four is that it would fail to 

achieve a complete separation of the Commission from the rest of 

the Department and would continue the mix of rulemaking and adjudi­

catory functions. The Commissioners, for example, might be asked 

to judge the validity of regulations that they had promulgated. 

Additionally, the Tax Commission and the Department of Taxation and 

Finance would remain two components of a single organization. Many 

of the subtle opportunities for the development of bias and an 

institutional mindset would continue. A taxpayer pursuing a claim 

through the administrative process might still perceive that the 

same entity is both a party in the dispute as well as the judge that 

will hear and rule upon the contested matter.



E. Option Pive - Remove the 
Regulatory Functions from the Commission

A variation of Option Four would be both to r ep l ace  tne Com­

missioner of Taxation and Finance with a third-party and to remove 

the Commission from the regulatory process. This option would, by 

taking away the rulemaking role from the Commission, respond better 

than Option Four to concerns regarding violations of the doctrine 

of separation of powers. Under this proposal, tax regulations 

would be the sole responsibility of the Commissioner of Taxation, 

with a continuation of the present opportunities for public input 

into the process.

One variation of Option Five might require the State Tax Com­

mission to have its own budget separate from that of the Department 

of Taxation and Finance. An independent budget would remove 

another possible source of control or leverage over the Commission 

and would achieve a further separation of the adjudicatory body 

from the rest of the Department. A more complete separation would 

be accomplished if the Commission were to be housed in a separate 

physical structure from the Department, a change that would entail 

additional expense.

These variations of Option Five constitute almost a complete 

separation of the Commission from the Department. Nonetheless, a 

weakness in Option Five is that taxpayers might still perceive the 

revamped Commission as a continuation of the past without fully ap­

preciating the extent of change. Once at this stage along the con­

tinuum of possible changes, it may be sensible to take the next 

step and restructure the entire adjudicatory process rather than to
i •»

make patchwork changes. Our tax system asks a good deal of its



taxpayers. For one, it relies heavily upon voluntary compliance. 

Such compliance requires a certain shared sense that the system 

"works "~which among other things means that it operates— and is 

perceived to operate— fairly. The tax appeals system can further 

this sense by providing a forum for disputes that is perceived to 

be unquestionably independent and impartial. Additionally, a re­

structuring of the process— Options Six and Seven— could involve 

other significant improvements, such as the replacement of hearing 

officers by "judges."

F. Option Six - An Independent Tribunal

At the core of this option is the creation of an independent 

tribunal located not in the judiciary, but rather in the legisla­

tive or executive branch. This independent forum would thus re­

semble the U.S. Tax Court or the Wisconsin Ta:: Appeals Commission 

in character. See Chapter 11(B), supra. As a natural consequence 

of this proposal, the State Tax Commission would be abolished. The 

Department of Taxation and Finance would continue to be headed by a 

Commissioner, appointed by the Governor and serving at his plea­

sure. The Department, through the Commissioner, would continue to 

be responsible for the promulgation of regulations.

Once this basic structural framework has been postulated, a 

host of other issues remain to be decided. As discussed in Chapter 

11(B), supra, independent review boards can differ from one another 

in a variety of ways, including the formality of the proceedings, 

the qualifications of those who hear cases, tha standards for ap­

pellate review, and so forth.



Some of these issues are discussed below. The creation of an 

independent tribunal does not necessarily require some, or all, of 

the additional changes that are discussed, but does provide an op­

portunity to address or re-think these issues.

1. Tribunal Membership, Appointment, Tenure, Etc.

The independent tribunal might consist of from five to seven 

individuals, appointed by the Governor with the advice and consent 

of the Senate. The exact number would obviously depend on the tri­

bunal's expected workload. Each member of the tribunal should be 

required to be an attorney who has practiced law for at least ten 

years, and who possesses special expertise in tax matters. Organi­

zations representing lawyers and accountants might be required to 

certify a candidate's expertise or at the least, to have the oppor­

tunity to provide some comment and evaluation.

Appointments would be for a terra of years, say six years. In 

order to increase the prestige and status of the tribunal, the sal­

aries and other benefits of its members should be equivalent to 

those received by judges of the_Hew fork State Supreme Court.

2. Tribunal Procedures

The tribunal would have a presiding member, designated by the 

Governor, who would bear primary responsibility for its administra­

tion. The tribunal would hear all case de n o v o , with full oppor­

tunity for the examination and cross-examination of witnesses. Or­

dinarily, the members of the tribunal would hear cases individually 

and would not rely on hearing officers. The presiding judge, how­

ever, could schedule cases of particular importance to be heard en



banc. Additionally, the presiding judge could require a case that 

was heard by one of the judges to be reviewed on the record by the 

tribunal as a whole. Tribunal members should conduct prehearing 

and settlement conferences to maximize the resolution of cases 

prior to hearing.

Tribunal members should not be required to render formal writ­

ten opinions in all cases. Instead, formal opinions might be is­

sued only in cases of some importance. In other cases, letter 

opinions would suffice. The presiding tribunal member could have 

the power to review formal opinions and the members might meet 

relatively often to discuss issues of mutual concern. Tribunal 

members would maintain both permanent locations and ride circuit as 

well, using available court room space to house them. Proceedings 

would be recorded on tape; stenographers would not be used. Tri­

bunal members could then travel with only a single clerk to hear 

cases.

The presiding member would have the authority to appoint mem­

bers of the bar with experience in tax matters to hear aftd rule on 

small claims cases. The taxpayer would have the right to choose 

the small claims f jrum if the dispute were within established jur­

isdictional limits. The rules and proceedings for small claims 

should be simple and designed to expedite cases; otherwise, a tax­

payer would have no incentive to choose this forum. The choice of 

the small claims forum would constitute a waiver of the right to 

judicial appeal, but there could be an appeal to the tribunal in 

egregious cases.
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The rules of practice and evidence would be adopted by the 

tribunal itself. The rules should provide the safeguards embodied 

in the State's Administrative Procedures Act, but they need, not ze 

as complex as the CPLR. The rules should be designed to encourage 

the simple, inexpensive, and rapid disposition of cases, while pre­

serving fundamental requirements of fairness. Accountants as well 

as lawyers should be allowed to represent clients before the 

tribunal.

3. The Continuation of an
Administrative Forum Within the Tax Department

It is essential that a forum for settlement continues to exist 

within the Department of Taxation and Finance itself, and the cur­

rent conference format is well-designed to accomplish this end. 

The conference proceeding is a valuable tool of efficient manage­

ment for the Department and a simple and inexpensive forum for tax­

payers to air grievances, resolve certain factual issues, and reach 

settlements. Aggrieved taxpayers would first pursue their claims 

at conference. If a resolution could not be reached, the taxpayer 

would then file a petition with the independent tribunal.

One argument raised against an independent tribunal is that it 

would be less efficient than the current system. Because the De­

partment would no longer be responsible for managing the hearing 

process, it would have no stake, as it does now, in seeing that a 

large percentage of cases were resolved in conference. The Depart­

ment, with no interest in settlement, might force too many taxpay­

ers to pursue their claims to the independent tribunal, overloading



This argument, however, improperly characterizes the Depart­

ment's interest in resolving disputes prior to hearing. Faced with 

the prospect of defending its position before an independent tri­

bunal, with the manpower required, the Department should in fact 

have a real interest in disposing of cases at the conference level. 

The experiences of the federal government and other jurisdictions 

with independent tribunals indicate that revenue departments do in 

fact resolve a majority of cases through their internal, informal 

conference mechanisms. Nonetheless, if the Department does not, 

for whatever reason, facilitate the resolution of cases at the con­

ference level, the independent tribunal will face an increased 

workload that could hamper its efficiency, a situation that might 

necessitate other changes to encourage more settlements. For ex­

ample, the Department could be made liable for a certain percentage 

of a successful taxpayer's costs of litigation.

4. Right to Appeal

As noted earlier, the Department has no right to appeal an ad­

verse decision, which makes some sense under the current system 

where the judge (the Commission) and the prosecutor (the Depart­

ment) are components of a single agency. If a new independent tri­

bunal were created, no compelling reason would exist to deny the 

Department the right to appeal decisions of the tribunal to the 

courts.

The inability to appeal an adverse decision is ciced by the 

Department as a benefit of the current system which would be lost 

to taxpayers. There is some feeling among tax lawyers and accoun­

tants, however, that the Commission rules against taxpayers in
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close cases for the very reason that the Department has no right of 

appeal. The relatively narrow scope of judicial review of Commis­

sion decisions might also encourage this practice because a case is 

unlikely to be overturned on appeal. Whatever the reality, charac­

terizing the argument in this manner obfuscates a more fundamental 

point. It is preferable to afford both sides the right to appeal 

from a system that is structurally designed to increase the likeli­

hood of fair and unbiased results, whether actual or perceived, 

rather than to speculate at who gains from the ramifications of the 

present system.

Under Option Six, the standard of appellate review, which per­

haps needs statutory clarification, would be the current "substan­

tial evidence" rule. For a full discussion of this issue, see 

Chapter III(E), supra.

5. Publication of Tax Appeals Decisions

The decision and opinions of the tax tribunal should be regu­

larly published in full, in an easily accessible form, and suitably 

indexed. A tax tribunal that issued formal opinions in only selec­

ted, noteworthy cases might influence a private publisher to pub­

lish a volume of New York tax cases. If riot, the State should do so 

and sell the publication at cost.

* * * *

Option Six would completely satisfy the requirements for a 

fully independent and impartial decisionmaking body. Moreover, the 

use of individual judges to hear cases would be an improvement over 

the current structure. Some of the additional features outlined
-  r- ■» » *■'

could also enhance the overall quality and fairness of the system.



Whether Option Six would improve the efficiency of the current 

system is difficult to assess. The grant to the Department of full 

settlement authority along with the active participation of judges 

in the settlement process and the full publication of a coherent 

and accessible body of precedent should promote the goal of effi­

ciency. In addition, as noted above, the Comptroller has recently 

criticized the overall efficiency of the current system. It seems 

clear that the existing system cannot be defended on efficiency 

grounds. Nonetheless, considerations of efficiency should not be 

allowed to divert attention from the more fundamental issue of 

fairness.

G. Option Seven - A  Judicial Tax Court

The most far-reaching reform would be the establishment of a 

New York Tax Court. Such a court would be entirely separate from 

the Tax Department and would be located in the judicial branch of 

the government. This option would achieve in the most unambiguous 

and resolute fashion an independent and impartial forum for hearing 

tax disputes. A judicial tax court would avoid the charge that 

might be made against an independent tax tribunal— because such a 

tribunal would be located within either the legislative or execu­

tive branch of the government, it might still be viewed as sensi­

tive to revenue raising considerations.

A tax court would be likely to bring other advantages, al­

though many of these could be achieved under Option Six as well. 

The position of a judge, with the prestige that it implies, would 

be likely to attract highly talented and experienced individuals, 

promoting the quality of the entire process. A tax court would



likely operate so that judges would actually hear testimony rather 

than relying on hearing officers. The potential benefits of such a 

system over current New York practice have been addressed m  Chap­

ter III(D), supra. Additionally, a tax court would be more likely 

to develop a body of published precedents, which encourages fair­

ness and efficiency. Finally, because the court would be within 

the judicial system, its operations would be subject to the scru­

tiny of the State Office of Court Administration. An office would 

therefore exist which was specifically charged with the task of re­

viewing the efficiency and effectiveness of the court's operations.

A tax court proposal poses some significant problems, however. 

Foremost is that its creation would entail a revision of the Judi-
OQ

ciary Article of the State Constitution. The adoption of a con­

stitutional amendment and implementing legislation would be a cum­

bersome and lengthy process.

Moreover, a proposal for a full judicial court would also 

raise concerns regarding the wisdom of adding one more specialized 

court to the New York court system. Advocates of broad court re­

form generally view these specialized courts with disfavor. Fur­

ther, there is opposition in some quarters to the use of full judi­

cial courts to resolve disputes where less formal, less expensive, 

and less time-consuming forums are suitable alternatives.

These concerns are not easy to assess. Almost certainly, how­

ever, the pressure to adopt the rather complex CPLR or rules mod­

eled on the CPLR would be substantial if a new tribunal were pro­

posed in the form of a judicial court. For similar reasons, client 

representation by accountants, now common, might well be prohibited



in a tax couct. For example, the New Jersey Tax Court allows 

accountants to represent clients only in its small claims division, 

where relatively small sums are involved.90

Because of these drawbacks the tax court alternative probably 

has less to recommend it than do other approaches. The experience 

of the U.S. Tax Court would seem to indicate that a court which is 

not part of the judiciary can nonetheless achieve both the percep­

tion and reality of a fully independent forum. In light of this 

experience, the disadvantages in pursuing a judicial court arguably 

outweigh the possible benefits that such a court might offer over 

and above a tribunal of the kind outlined in Option 6. Compared 

with a judicial tax court, the changes discussed under Option Six 

would correct the fundamental weaknesses in the current system, 

provide for decisionmakers who actually hear live testimony, and 

allow for a rapid, inexpensive hearing process, while avoiding the 

disruption and difficult ancilliary issues91 that would be likely 

to arise in the creation of a judicial tax court.

H. Costs of Implementation

The additional costs, if any, imposed by each of the various 

options above are difficult to quantify accurately. An accurate 

estimate cannot be made until the details of a particular option 

are formulated with specificity, especially in the case of Options 

6 and 7. Some generalizations are possible, however.

Options 2 and 3 would involve trivial costs to implement. Op­

tion 4 would involve the cost of an additional commissioner's sal­

ary, currently- $51,200. Option 5 would probably not impose any 

costs over those imposed by Option 4.



Options 6 and 7 would also result in additional costs. Com­

pared with the existing structure, certain economies of s c a l e  w i l l  

be unavailable under Options 6 and 7. For example, expenses  iz: 

services such as mailroom, personnel processing, secretarial sup­

port, library and housing— now incurred by the Department— would  be 

borne by a new independent tribunal. While the Department would 

save some of these costs, it savings would likely be less than the 

costs incurred by the new tribunal.

It should be noted, however, that the State Tax Commission's 

appropriation for the 1984-1985 fiscal year is $2.56 million.

While not all of these funds can be attributed solely to the Com­

mission's adjudication function, certainly some of the existing

appropriation could be re-allocated to an independent tribunal and 

would not represent "new money." Moreover, a new, independent body 

would almost certainly charge a filing fee. The revenues from

these fees would help offset the tribunal's costs. Furthermore, if 

a new independent tribunal settled cases faster, and perhaps was 

more efficient generally, State revenues would be enhanced. Fi­

nally, increased revenue might result if the Department were given 

the right to appeal. These potential sources of revenue, however, 

would be offset to some extent if taxpayers were encouraged to 

litigate issues that they now concede. Additional costs might also 

result if the Department, because it would no longer be responsible 

for managing the hearing process, had less incentive to settle 

cases and thereby forced more taxpayers to pursue their claims than



V. SUMMARY AND CONCLUSION

The current system of tax appeals fails to satisfy certain 

fundamental principles concerning the independence of decision­

makers. This failure to comply fully with the precept of "separa­

tion of powers" fuels taxpayer perceptions of possible unfairness 

and creates inherent risks of actual bias in the adjudication of 

tax disputes.

This Report has not attempted to document any specific in­

stances of actual bias. The validity of the argument regarding the 

lack of independence of the Tax Commission and the resulting risk 

of unfairness ought not to turn on the presence of such proof. The 

best method to assure fair determinations is to establish pro­

cedures that are most likely to produce the desired results. Such 

procedures not only .improve perceptions of fa.rness; they are the 

best means of achieving actual fairness.

Other administrative agencies are marked by the same institu­

tional arrangement that has been criticized in the case of tax ap­

peals. Nonetheless, the arguments offered in favor of the Depart­

ment's involvement in the adjudicatory process are outweighed by 

other principles and policy concerns.

The efficiency of competing systems is difficult to assess. 

The current system can be criticized on efficiency grounds; other 

systems, however, will not necessarily prove more efficient. The 

central issue, however, is one of fairness and taxpayers' percep­

tions of fairness; attention should not be inappropriately diverted 

from that issue.
• j _  > d  ■ > .- • - ' s  -j
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A  range of possible options exists to address the problems 

that characterize the current system. These options vary from rel­

atively minor and cosmetic changes to more fundamental reforms of 

the procedural framework to meet fully the concern for a completely 

independent forum for the adjudication of tax disputes.

■
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NOTES

1. The Tax Section o f the New York State Bar has been the most vocal critic of tr.e 
New York tax appeals system; this criticism dates back many years. See e ^ .  New 
York State Bar Association, Tax Section, Special Report on a New York Tax Court 
Proposal (March 11, 1975), and Statement of Martin D. Ginsburg, Chairman of the 
Tax Section, New York State Bar Association, before the Select Tax Force on 
Court Reorganization on Senate Bill 6760 and Assembly Bill 7802, November 20, 
1975. More recently, see Comeau 6c Rosen, The Need for an Independent Tax 
Tribunal, 2 J. of State Tax. 259 (1983).

2. The Integration and Unification of the New York State Trial Courts: A Report by 
the Governor'* Task Force on Court Reform 2 (1975). The Committee was chaired 
by Cyrus Vance. Among its distinguished members was the then Secretary of 
State, Mario M. Cuomo.
In 1975, changes were made in the procedures for adjudicating tax disputes (see 
footnote 66 infra) but as discussed in Chapter m(A), infra, taxpayers still perceive 
the resulting system as unfair. Taxpayer perceptions of unfairness were one of the 
points noted in the Task Force's Report. See id. at 10.

3. Final Report of the Governor's Temporary Commission to Review the Sales and Use 
Tax Laws, p. 77 (1979).

4. Office of the State Comptroller, Report 84-S-104, Department of Taxation and 
Finance, Tax Appeals Bureau.

5. Among the various powers and duties of the Commissi m set forth in 5171 of the 
Tax Law are the following:
First. Make such reasonable rules and regulations, not inconsistent with law, as 
may be necessary for the exercise of its powers and the performance of its duties 
under this chapter.
Second. Assess, determine, revise, readjust and impose the corporation taxes under 
articles nine and nine-a of this chapter, and on and after July first, nineteen 
hundred and twenty-one, have the power and perform the duties of the state 
comptroller in the collection of such taxes and the crediting of such taxes 
erroneously paid, as jurisdiction thereof is vested in such commission by section 
one hundred and seventy-six of this chapter.
Third. On and after July first, nineteen hundred and twenty-one, have the powers 
and perform the duties of the state comptroller in relation to the assessment, 
determination and collection of the tax on transfers of property, as jurisdiction 
thereof is vested in such commission by section one hundred and seventy-six of this 
chapter.
Fourth. On and after July first, nineteen hundred and twenty-one, have the powers 
and perform the duties of the state comptroller in the collection of the tax on 
transfers of stock under article twelve of this chapter, as jurisdiction thereof is 
vested in such commission by section one hundred and seventy-six of this chapter.

•>w Fifth. On and after July first, nineteen hundred and twenty-one, have the power 
and perform the duties of the state comptroller in the assesament, determination, 
review, readjustment and collection of taxes upon and with respect to personal



income, as jurisdiction thereof is vested in such commission by section one hundred 
and seventy-six of this chapter.

Sixth. Administer, supervise and enforce the tax on mortgages as provided m  
article eleven of this chapter.

Eleventh. Compile and publish statistics relating to state and local taxation.

Twelfth. Make investigations of the general system of state taxation from time to 
time.

Thirteenth. Inquire into the provisions of the laws of other states and jurisdictions; 
to confer with tax commissioners of other states regarding the most effectual and 
equitable methods of taxation, and particularly regarding the best methods of 
avoiding conflicts and duplication of taxation, and to recommend to the legislature 
such measures as will bring about uniformity of methods, harmony and cooperation 
between the different states and jurisdictions in matters of taxation.

Fifteenth. Have authority to compromise any taxes or warrant or judgment for 
taxes imposed by this chapter, and the penalties and interest in connection 
therewith, if the tax debtor has been discharged in bankruptcy, or is shown by 
proofs submitted to be insolvent, but the amount payable in compromise shall in no 
event be less than the amount, if any, recoverable through legal proceedings, and 
provided that here the amount owing for taxes, penalties and interest or the 
warrant or judgment is more than twenty-five thousand dollars, such compromise 
shall be effective only when approved by a justice of the supreme court.

Sixteenth. Have authority to compromise any taxes or any warrant or judgment for 
taxes imposed by this chapter and the penalites and interest in connection 
therewith of a tax debtor which is a domestic railroad corporation, or its trustee or 
trustees in bankruptcy, (1) in connection with its qualification as a railroad 
redevelopment corporation or the acquisition of its facilities by a railroad 
redevelopment corporation or (2) if said domestic railroad corporation is principally 
engaged in the transportation of passengers and at the time of sa id  compromise it 
is the debtor in a reorganization proceeding pursuant to the United States 
bankruptcy act and said compromise is approved by the bankruptcy court.

Seventeenth. Have authority to release any real property or chattels real from the 
lien of any warrant for unpaid taxes upon such conditions as it may exact, if it 
finds that the interests of the state will not thereby be jeopardized. Such release 
m a y  be recorded in the office of any recording officer in which such warrant has 
been filed.

Eighteenth. Have authority to enter into a written agreement with any person, 
relating to the liability of such person (or of the person for w h o m  he acts) in 
respect of any tax or fee imposed by the tax law or by a law enacted pursuant to 
the authority of the tax law or article two-e of the general city law, which 
agreement shall be final and conclusive, and except upon a showing of fraud, 
malfeasance, or misrepresentation of a material fact: (a) the case shall not be 
reopened as to the matters agreed upon or the agreement modified, by any officer, 
employee, or agent of this state, and (b) in any suit, action, or proceeding, such 
agreement, or any determination, assessment, collection, payment, cancellation, 
abatement, refund or credit made in accordance therewith, shall hot-be annulled, 
modiff 'df see attde -or disregarded. A»<used in this> paragraph the “ternr "person" 
includes an individual, trust, estate, partnership and corporation.



Nineteenth. Have authority to provide by regulation (1) that in any determination, 
assessment, collection, refund or credit under this chapter, a fractional part of a 
dollar may be disregarded unless it amounts to fifty cents or more, in which case it 
shall be increased to one dollar, and (2) that any person making a return, report >r 
other statement required to be filed with it under this chapter may elect with 
respect to any amount required to be shown thereon, if such amount is other than a 
whole dollar amount, either to disregard the fractional part of a dollar or to 
disregard the fractional part of a dollar unless it amounts to fifty cents or more, in 
which case the amount (determined without regard to the fractional part of a 
dollar) shall be increased by one dollar provided, however, that such election shall 
not be applicable to items which must be taken into account in making the 
computations necessary to determine the amount required to be shown on any such 
return, report or- other statement but shall be applicable only the final amount 
required to be shown thereon.

Twentieth. Have authority, of its own option, to abate any small unpaid balance of 
an assessment of tax, or any liability in respect thereof, under articles twelve~a, 
eighteen, twenty or twenty-one, if the tax commission determines under uniform 
rules prescribed by it that the administration and collection costs involved would 
not warrant collection of the amount due. It may also abate, of its own motion, 
the unpaid portion of the assessment of any of such taxes, or any liability in 
respect thereof which is excessive in amount, or is assessed after the expiration of 
the period of limitation properly applicable thereto, or is erroneously or illegally 
assessed. N o  claim for abatement under this subdivision shall be filed for any of 
such taxes

Twenty-first. Provide a hearing, as a matter of right, to any taxpayer upon such 
taxpayer's request, pursuant to such rules, regulations, forms and instructions as 
the tax commission may prescribe unless a right to a hearing is specifically 
provided for, modified or denied by another provision of this chapter. Where the 
request for a hearing is made by a person seeking revic h  of any taxes determined 
or cl imed to be due under this chapter, the liability of such person shall become 
finally and irrevocably fixed unless such person, within ninety days from the time 
such liability is assessed, shall petition the tax commission for a hearing to review 
such liability. After such hearing, the tax commission shall give notice of its 
decision to such person. The decision of the tax commission shall be reviewable by 
a proceeding under article seventy-eight of the civil practice law and rules if 
application therefor is made within four months after the giving of such decision.

Twenty-second. Be required to render a determination after a hearing, within nine 
months after submission of briefs subsequent to completion of such a hearing or, if 
such briefs are not submitted, then within nine months after completion of such a 
hearing. Such nine month period m a y  be extended by the tax commission, for good 
cause shown, to no more than three additional months. If the tax commission fails 
to render a decision or determination within such nine month period (or such period 
as extended pursuant to this subdivision), the applicant for such hearing m a y  
institute a proceeding under article seventy-eight of th i civil practice law and 
rules to compel the issuance of such decision or determine ion.

Twenty-third. Be required to publish and make available to the public all decisions 
and determinations of the tax commission rendered after a hearing. The tax 
commission m a y  charge a reasonable fee for a copy of such a decision or 
deter miration. * •

.i.oif, ..w.nn.is-... *■ ’ss"--
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Twenty-fourth. Be required to render advisory opinions with respect to taxes 
administered by the tax commission within ninety days of the receipt of a petition 
for such an opinion. Such ninety day period may be extended by the tax 
commission, for good cause shown, to no more than thirty additional days. Suer, 
advisory opinion shall be rendered to any person subject to a tax or liability uncer 
this chapter or claim ing exemption from such tax or liability. Such advisory 
opinions, which shall be published and made available to the public, shall not be 
binding upon the tax commission except with respect to the person to whom such 
opinion is rendered provided, however, that a subsequent tax commission modifica­
tion o f such an advisory opinion shall operate prospectively only. A petition for an 
advisory opinion shall contain a specific se t of facts and be submitted in such form 
as may be prescribed by the tax commission and subject to  such rules and 
regulations as the tax commission may promulgate with respect to the procedures 
for submission o f such a petition. Nothing herein shall be construed to lim it or 
otherw ise alter the rights of any applicant for a declaratory ruling pursuant to 
section  two hundred four of the state administrative procedure act.

6. For the powers o f the Commission, see id. The issuance o f advisory opinions 
illustrates the dichotomy between what the sta tu te requires and what happens in 
practice. Statutorily, the Commission is charged with the rendering of advisory 
opinions; in practice, the Commission is rarely, if ever involved, notwithstanding 
that a ll advisory opinions carry the name of the Tax Commission.

7. As ch ie f execu tive officer of the Department, the Commissioner is responsible for 
every aspect o f th e Department's activ ities. The Commissioner is not necessarily 
involved in the early stages of the regulatory process. Initial drafts o f the 
regulations are prepared by the Technical Services Bureau of th e Department and 
are then reviewed by the Law Bureau and placed in f in d  form. The Commissioner 
o f Taxation and Finance may see a proposed regulation for the first time only 
shortly before it  is to be considered for approval i t  a meeting of the Tax 
Commission.

8. 20 N.Y.C.R.R. S601.
9. While 90 days is the usual tim e period there are exceptions— Articles 12 (Stock 

Transfer Tax), 12-A (Gasoline Tax) and 21 (Highway Use Tax) provide for a 30 day 
period. In the case o f some taxes, for example, the sales tax, a notice of 
determ inaton and demand is issued rather than a notice o f deficiency.

10. A taxpayer may obtain review o f a refund application if a tim ely refund claim was 
previously filed, if the taxpayer did not previously f ile  a petition lor redetermina­
tion o f a deficiency for the same taxable year, and if  either six months have 
expired since the claim was filed or the Tax Commission has disallowed the claim  
in whole or part. The petition for review o f a refund application must be filed 
within two years after th e notice of disallowance was mailed, unless the taxpayer 
obtains a written extension from the Commission during those two years. A 
request for a refund may be made in a petition for redotermination of a  deficiency 
for the same taxable year(s).

11. If a case raises only questions of law, and no questions of fact, under certain 
circumstances the case may be assigned for a hearing without a conference.

12. Conversation w ith John Solleoito, Director, Tax Appeals Bureau, August S, 1982. 
Mr. So llec ito  described the conferee's role in these circumstances as "acting as the 
taxpayer's counsel, but not his advocate."
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13. Some members o f the S tate Bar have indicated, however, that in practice the 
conferee usually defers to the auditor. See Comeau <3c Rosen, note 1 supra at 260. 
The Department, however, indicates that the reverse is true and that auditors wiil 
frequently not propose a resolution on their own initiative but will concur with one 
proposed by a conferee.

14. Subsections 15 and 16 of section $171 of the New York State Tax Law, note 3 
supra, grant the Commission the authority to compromise taxes under certain 
narrowly defined circumstances. By inference, these sections would seem to deny 
the power to do so generally. Subsection 18, however, grants the Commission 
broad powers to enter into agreements with taxpayers relating to their liability. 
This section has not been interpreted by the Commission, however, as a grant of 
any type of settlem ent authority. Rather this section protects taxpayers from 
having an agreement or determination of the Commission reopened in the future, 
excep t under very limited conditions.
Conversation with Saul Heckelman, Special Counsel to the Department of Taxation 
and Finance, December 8, 1983.

15. 20 N.Y.C.R.R. i601.8(b).
16. Letter from John Sollecito, Director, Tax Appeals Bureau, to the Legislative 

Drafting Research Fund of the Columbia University School o f Law, 1982.
17. Small claims hearings are transcribed in cases where the taxpayer requests a 

transcript (a fe e  o f $l/page is charged) or when an Article 78 proceeding for 
judicial review is taken from the Commission's decision.

18. This training program is overseen by the Department of C ivil Service. Hearing 
officers are appointed to the program from a Civil Service list that results from 
an open competitive examination. Appointees are all attorneys, but with varying 
degrees o f legal experience. More experienced lawyers face a somewhat shorter 
training program. Letter from Paul Coburn, Secretary to the S tate Tax Commis­
sion, February 14, 1984.
Small claims hearing officers need not be attorneys. Qualifications include strong 
experience in accounting and auditing and a background in the technical and legal 
aspects o f a particular tax.

19. 20 N.Y.C.R.R. j$6Ql.d(c), 601.11(c).
20. N.Y. Tax Law SS689(e), 1089(e).
21. The post-hearing review unit consists of two supervisors, one in charge of sales and 

one in charge o f income tax, and five technicians. They review decisions for 
technical accuracy, conformity with precedent, and general form.

22. 20 N.Y.C.R.R. $601.9(e).
23. N.Y. S ta te Tax Law $171(22).
24. The Commissioners usually open the record only to check a fac t or if there is a 

novel issue or .large sum of money A t  stake. Conversations* with Mark 
Friedlander,.. Commissioner, and Thomas.u Lynch, former' Commissioner, New 
York State Tax Commission, August 24, 1982.
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25. Commissioner Mark Friedlander states that this occurs in maybe one case out o f  a 
hundred, although there are no procedural barriers to more extensive contact. As 
an example, he mentions that on one occasion he needed to know whether Aucit 
Division procedures would permit an entirely fresh audit of the matter in issue, i: . 
In about 15% o f the cases, the Commission sends the decision bacx to the hearing 
officer for a rewrite. The hearing officer must rewrite the decision in accoraance 
with the Commission's directions. Id.

26. N.Y. State Department of Taxation and Finance, Executive Memorandum E-130.
27. The complete texts o f decisions o f the State Tax Commission dating back to 1978 

will soon be available through LEXIS, a computerized legal research service. 
Conversation with Paul Coburn, Secretary to the State Tax Commission, December 
1983.

28. N.Y. CPLR S7803.
29. Id. S7803(3).
30. Id. S7803(4).

31. See, ejg., People ex rel Hull v. Graves, 289 N.Y. 173, 45 M.E. 2d 161 (1942); Grace 
v. N.Y. State Tax Commission, 37 N.Y. 2d 193, 371 N.Y.S. 2d 715, 332 N.E. 2d 886 
(1975).

32. N J .  P.L. 1978, C. 33 N J .  S.A. 2A:3A-1 to 2A:3A-29, approved June 13, 1978.
33. NJ.S .A . 2A:3A-12.

34. See Lasser, Lawrence L., "Year One: New Jersey's Tax Court," New Jersey
Lawyer, August 1980, p. 11.

35. Conversation with Lawrence L. Lasser, Presiding Judge of the New Jersey Tax 
Court, July 1983.

36. Annual Report o f the Presiding Judge o f the Tax Court of New Jersey for the 
Court Year Ending August 31, 1982.

37. Tax disputes can also be litigated in the d istrict courts or in the Claims Court.
38. 26 U.S.C. &7441 e t se c .

39. Conversation w ith Charles S. Casazza, Clerk of the U.S. Tax Court, June 28, 1983.
40. 26 U.S.C. S7452.
41. Wisconsin Statu tes Annotated SJ73.Q1 et seq .

42. Conversations with Clayton Seth, Director of the Appellate Division, Department 
o f Revenue, Wisconsin, and Joe Ziesel, Administrative Assistant to the Wisconsin 
Tax Appeals Commission, June 1983.

43. See note 2 supra. T
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44. See note 7 supra and accompanying text.

45. N.Y. Tax Law S170(5).
46.

47.

48.

49.

Currently all formal hearing officers, including the supervising tax hearing oiticer, 
have come to the Tax Appeals Bureau from outside the Department, although there 
is no requirement that they do so. This is not true of small claims hearing officers 
or those individuals in post-hearing review.
Statutorily, the Commission is responsible for issuing advisory opinions; in practice, 
however, the Commission rarely plays any role in their issuance.
In New York City, taxpayers arriving for a hearing confront a floor directory that 
lists "conferees" under the Department o f Taxation and Finance, which further 
adds to perceptions about the tax appeals bureau's lack of independence.
Members o f the State 3ar have asserted that "in some cases the Commission has 
received unilateral input from the Law Bureau, without the taxpayer being notified 
of such input or being given the opportunity to respond." Comeau & Rosen, note 1 
supra at 261-262. See also id. at 255. Arthur R. Rosen has also indicated that 
"several individuals are willing to disclose specific examples [o f bias] in an 
appropriate forum." Letter from Arthur R. Rosen to Robert D. Plattner, Counsel 
to the Legislative Tax Study Commission, February 7, 1984.
One explanation that has been offered for the lack o f documented instances of bias 
is that taxpayers and their representatives are unwilling to come forward with 
specific allegations for fear that such complaints might lead to retaliation at some 
future time.

S tatistics can be compiled to indicate what percentage o f cases tried before the 
Commission are favorable, either in whole or in part, to  the taxpayer. Such 
statistics, however, are not terribly meaningful unless they can be compared with 
the percentage of cases which should have been won by the taxpayer. This, of 
course, is an extremely difficu lt percentage to ascertain. Moreover, a high 
percentage o f cases won by taxpayers is ambiguous and may merely reflect the 
Department's inability to se ttle  cases based on hazards of litigation, see  Chapter 
m(C) infra, or the failure to weed out cases that should not be tried. Alternative­
ly, a high percentage of cases favorable to the Department would not necessarily 
be probative o f bias.

51. See B. SCHWARTZ, ADMINISTRATIVE LAW 316 (1976); Hector, Problems of the 
CAB and the Independent Regulatory Agencies, in PERSPECTIVES ON THE 
ADMINISTRATIVE PROCESS 208 (R. Rabin ed. 1979).

52. N.Y. State Administrative Procedures A ct 5307(2); 5 U.3.C. 5554.
53. See, e.g., Withrow v. Larkin, 421 UR. 35 (1975). See also Outman v. State Tax 

Commission, 50 A.D. 2d 1015, 377 N.YR. 2d 659, appeal dismissed, 429 U.S. 1067 
(1975). -----------

54. See J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE PROCESS 
IN AMERICAN GOVERNMENT 172-76 (1978); R. LORCH, DEMOCRATIC PRO­
CESS AND ADMINISTRATIVE4*AW 47-49 (1989); Auerbach, Some Thoughts on the 
Hector Memorandum.-in PERSPECTIVES ON THE ADMINISTRATIVE PROCESS

50.
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234, 236-37 (R. Rabin, ed.); Stewart, The Reformation of American Administrative 
Law, 88 Harv. L. Rev., 1667, 1678 (1974); 1 ADMINISTRATIVE ADJUDICATION IN 
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consideration.



APPENDIX I

S u rv e y  o f  S t a t e  Tax A p p e a l P r o c e d u r e s  
( I n c lu d in g  t h e  D i s t r i c t  o f  C olum bia)

A labam a

The D ep a r tm en t o f  R evenue m a i l s  a n o t i c e  t o  th e  ta x p a y e r  s t a t ­
in g  t h e  am oun t o f  t a x  d u e . The n o t i c e  s t a t e s  a d a t e  f o r  h e a r in g  any  
p r o t e s t  by t h e  t a x p a y e r .  The h e a r in g  d a t e  c a n n o t  b e  l e s s  th a n  15 

d a y s  from  t h e  d a t e  o f  th e  n o t i c e .  A f t e r  th e  h e a r in g  o r  th e  t a x ­
p a y e r ' s  d e f a u l t ,  t h e  D ep a r tm en t a s s e s s e s  th e  t a x  and n o t i f i e s  th e  
t a x p a y e r  by c e r t i f i e d  o r  r e g i s t e r e d  m a i l .

E i t h e r  t h e  S t a t e  o r  th e  ta x p a y e r  may a p p e a l  from  th e  D e p a r t ­
m e n t ' s  f i n a l  a s s e s s m e n t .  The c i r c u i t  c o u r t  o f  M ontgom ery C oun ty  o r  

t h e  c i r c u i t  c o u r t  o f  t h e  c o u n ty  in  w h ich  t h e  t a x p a y e r  r e s i d e s  h a s  

j u r i s d i c t i o n  t o  h e a r  t h e  a p p e a l  i n  a da  n o v o  p r o c e e d in g .  The t a x ­
p a y e r  b e a r s  t h e  b u rd en  o f  p r o o f .  The ta x p a y e r  may a p p e a l  d i r e c t l y  

t o  t h e  Suprem e C o u r t w i t h in  42 d a y s  from  th e  e n t r y  o f  j u d g m e n t .1

A la s k a

The t a x p a y e r  may i n i t i a t e  t h e  a d m in i s t r a t i v e  a p p e a l  p r o c e s s  by 

r e q u e s t i n g  e i t h e r  an in f o r m a l  c o n f e r e n c e  o r  a  f o r m a l h e a r i n g .  The 

t a x p a y e r  h a s  60 d a y s  from  th e  d a t e  o f  th e  m a i l i n g  o f  th e  n o t i c e  o f  
a s s e s s m e n t  t o  a p p ly  f o r  t h e  in f o r m a l  h e a r i n g .  I f  t h e  D ep a r tm en t o f  

R ev enu e  f a i l s  t o  make t h e  r e q u e s t e d  c h a n g e  f o l l o w in g  th e  in f o r m a l  
c o n f e r e n c e ,  t h e  t a x p a y e r  may o b t a i n  a fo r m a l h e a r in g  by m ak in g  r e ­
q u e s t  w i t h i n  30 d a y s  from  th e  d a t e  o f  th e  D ep a rm e n t 's  d e c i s i o n .

I n s t e a d  o f  t h e  in f o r m a l  c o n f e r e n c e ,  th e  t a x p a y e r  may r e q u e s t  a 
f o r m a l h e a r in g  w i t h i n  t h e  sam e 60-day p e r i o d .  F o l lo w in g  t h e  fo rm a l  
h e a r in g ,  t h e  t a x p a y e r  h a s  30 d a y s  from  th e  d a t e  o f  t h e  d e c i s i o n  t o



a p p e a l  t o  th e  S u p e r io r  C ou r t in  th e  c o u n ty  in  w h ich  th e  ta x p a y e r  

r e s i d e s .  The t a x e s  m u st b e  p a id  w i t h in  th e  30-day p e r io d ,  e v e n  
th o u gh  an a p p e a l i s  p e n d in g  in  th e  S u p e r io r  C o u r t .2

A r iz o n a

A r iz o n a  h a s an in d e p e n d e n t  b o a rd  o f  t a x  a p p e a l s .  The S t a t e  
Board  o f  Tax A p p e a ls  h a s  j u r i s d i c t i o n  o v e r  a l l  a p p e a l s  from  d e c i ­
s i o n s  o f  th e  D ep a r tm en t o f  R ev enu e  a s  w e l l  a s  o v e r  a p p e a l s  i n v o l v ­
in g  p r o p e r t y  t a x  v a l u a t i o n s .  The B oard  i s  com posed  o f  s i x  members 
a p p o in t e d  by th e  G o v e rn o r . The members a r e  s e l e c t e d  on th e  b a s i s  
o f  t a x  e x p e r t i s e .

The ta x p a y e r  h a s  90 d a y s  from  t h e  d a t e  o f  t h e  n o t i c e  o f  a s ­
s e s sm e n t  t o  r e q u e s t  a h e a r in g  w i t h in  t h e  D ep a r tm en t . The D e p a r t ­
m en t m u st h o ld  a h e a r in g  w i t h in  s i x  m o n th s . The h e a r in g  i s  i n ­
f o rm a l a l t h o u g h  t e s t im o n y  i s  t a k e n .  The t a x p a y e r  h a s  30 d a y s  from  

t h e  d a t e  o f  t h e  D e p a r tm e n t 's  d e c i s i o n  t o  a p p e a l  t o  t h e  B o a rd . The 
Board  a d h e r e s  t o  t h e  r u l e s  o f  e v id e n c e  f o l lo w e d  by  t h e  c o u r t s .

The ta x p a y e r  h a s  30 d a y s  t o  a p p e a l  d e c i s i o n s  o f  th e  Board  t o  

t h e  S u p e r io r  C o u r t . R ev iew  i s  d e  n o v o . D e f i c i e n c y  a s s e s s m e n t s  may 
b e  c h a l l e n g e d  w i t h o u t  p a y in g  th e  d i s p u t e d  t a x . 3

A rk an sa s

A ta x p a y e r  s e e k in g  r e l i e f  from  a p r o p o s e d  a s s e s s m e n t  may e l e c t  

t o  h a v e  th e  C om m iss io n e r  o f  R ev en u e  c o n s id e r  t h e  c a s e  s o l e l y  upon  

w r i t t e n  d o cum en ts  f u r n i s h e d  b y  t h e  t a x p a y e r  o r  upon w r i t t e n  d o c u ­

m en ts  and o t h e r  e v id e n c e  p r o d u c ed  by t h e  t a x p a y e r  a t  a h e a r i n g .  
The p e r io d  f o r  e x e r c i s i n g  e i t h e r  o f  t h e s e  o p t i o n s  ru n s  f o r  30 d a y s  

a f t e r  th e  s e r v i c e  o f  t h e  n o t i c e  o f  t h e  p r o p o s e d  a s s e s s m e n t .  The



ta x p a y e r  i n i t i a t e s  th e  a p p e a l  by f i l i n g  a w r i t t e n  p r o t e s t  under 
o a t h .

The C om m iss io n e r  a p p o in t s  a h e a r in g  o f f i c e r  to review ill 

w r i t t e n  p r o t e s t s ,  h o ld  a l l  h e a r in g s ,  and make w r i t t e n  f i n d i n g s  re­

g a r d in g  th e  a p p l i c a b i l i t y  o f  th e  p r o p o se d  a s s e s s m e n t .  D e c i s i o n s  o f  
t h e  h e a r in g  o f f i c e r  a r e  f i n a l  u n l e s s  r e v i s e d  by th e  C om m is s io n e r . 
The t a x p a y e r  h a s  20 d a y s  from  th e  d a t e  o f  t h e  m a i l i n g  o f  th e  h e a r in g  

o f f i c e r ' s  d e c i s i o n  t o  r e q u e s t  th e  C om m iss io n e r  t o  r e v i s e  uhe d e t e r ­
m in a t i o n .

I n  o r d e r  t o  p u r su e  an a p p e a l  in  t h e  c o u r t s ,  t h e  t a x p a y e r  m ust 
e i t h e r  p a y  t h e  t a x  u nd er  p r o t e s t  and f i l e  s u i t  w i t h i n  on e  y e a r  o r  

p o s t  a bond and f i l e  s u i t  w i t h in  30 d a y s  a f t e r  p o s t i n g  su c h  b on d . 
J u r i s d i c t i o n  f o r  t h e  a p p e a l  l i e s  i n  t h e  P u l a s k i  C oun ty  C h an cery  

C ou r t  o r  t h e  C h an cery  C ou r t o f  th e  c o u n ty  i n  w h ich  t h e  ta x p a y e r  r e ­
s i d e s  o r  h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  The t r i a l  i s  d e  n o v o . 
A p p e a ls  a r e  ta k e n  from  th e  C h an cery  C ou r t t o  -.he Suprem e C o u r t o f

4A rk a n sa s .

C a l i f o r n i a

The F r a n c h is e  Tax B oard  a d m in i s t e r s  th e  i n d i v i d u a l  and c o r p o r ­
a t e  in com e  t a x e s .  A s s e s sm e n t s  r e g a r d in g  t h e s e  t a x e s  may b e  

a p p e a le d  t o  t h e  C a l i f o r n i a  B oard  o f  E q u a l i z a t i o n .  In  a d d i t i o n  t o  

i t s  r e v ie w  r e s p o n s i b i l i t y ,  t h e  B oard  o f  E q u a l i z a t i o n  a d m in i s t e r s  

t h e  p r o p e r t y  t a x  la w s  and num erou s o t h e r  S t a t e  t a x e s .  The B oard  o f  
E q u a l i z a t i o n  i s  com posed  o f  f i v e  m em bers, f o u r  o f  whom a r e  e l e c t e d  

from  e q u a l i z a t i o n  d i s t r i c t s  i n  t h e  S t a t e .  The f i f t h  member i s  t h e  

S t a t e  C o m p tr o l le r  who s e r v e s  i n  an  e x  o f f i c i o  c a p a c i t y .



An a s s e s s m e n t  b ecom es f i n a l  6 0  d a y s  from  th e  d a t e  o f  t h e  

a s s e s s m e n t  u n l e s s  t h e  ta x p a y e r  f i l e s  a p r o t e s t .  The F r a n c h i s e  

B oard  w i l l  g r a n t  an o r a l  h e a r in g  a t  th e  t a x p a y e r ' s  r e q u e s t .  A n  a p ­

p e a l  from  th e  F r a n c h is e  B o a r d 's  d e c i s i o n  m u st be made w i t h in  3 0  

d a y s  o f  th e  d e c i s i o n .  The Board o f  E q u a l i z a t i o n ' s  d e t e r m in a t io n  

b ecom es f i n a l  in  30 d a y s  u n l e s s  th e  ta x p a y e r  o r  th e  F r a n c h is e  Tax 
Board  f i l e s  a p e t i t i o n  f o r  r e h e a r in g .

To o b t a in  j u d i c i a l  r e v ie w ,  th e  ta x p a y e r  m u st p ay  t h e  t a x  and 

s u e  f o r  a r e f u n d .  The ta x p a y e r  n eed  n o t  a p p ly  f o r  a h e a r in g  b u t th e  

t a x p a y e r ' s  c l a im  f o r  a r e fu n d  c la im  m ust h a v e  b e en  d i s a l l o w e d .  A 

s u i t  f o r  r e fu n d  may b e  m a in ta in e d  w i t h in  o n e  y e a r  from  t h e  d a t e  th e  

t a x  w as p a id ,  w i t h in  f o u r  y e a r s  from  th e  l a s t  d a t e  p r e s c r ib e d  f o r  

f i l i n g  th e  r e t u r n ,  o r  w i t h in  90 d a y s  a f t e r  n o t i c e  o f  a g e n c y  a c t i o n  

d i s a l l o w i n g  th e  c la im ,  w h ic h e v e r  p e r io d  i s  l o n g e s t .  I f  th e  F ran ­
c h i s e  Tax B oard  f a i l s  t o  m a i l  n o t i c e  o f  a c t i o n  on an y  r e fu n d  c la im  

w i t h in  s i x  m on th s a f t e r  t h e  c la im  was f i l e d ,  t.-.e t a x p a y e r  may c o n ­
s i d e r  t h e  c l a im  d i s a l l o w e d  and b r in g  s u i t . 5

C o lo r a d o

The t a x p a y e r  may r e q u e s t  f o r  h e a r in g  on  a p r o p o s e d  a s s e s sm e n t  
from  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  D ep a r tm en t o f  R ev enu e w i t h in  30 

d a y s  o f  th e  m a i l i n g  o f  a n o t i c e  o f  d e f i c i e n c y .  The r e q u e s t  f o r  a 

h e a r in g  m u st b e a c c om p an ied  by a  s t a t e m e n t  o f  t h e  t a x p a y e r ' s  r e a ­
s o n s  and th e  am ount o f  th e  r e q u e s t e d  c h a n g e s  in  t h e  d e f i c i e n c y .  
The E x e c u t i v e  D i r e c t o r  c o n d u c t s  th e  h e a r i n g .  The ta x p a y e r  may f i l e  

any  p e r t i n e n t  b r i e f s  and a f f i d a v i t s .
R e j e c t e d  r e fu n d  c l a im s  may b e a p p e a le d  in  t h e  sam e manner a s  

p r o p o s e d  t a x  a s s e s s m e n t s .  As an a l t e r n a t i v e  t o  t h e  a d m in i s t r a t i v e
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h e a r in g ,  a ta x p a y e r  may s u e  f o r  th e  r e fu n d  in  th e  d i s t r i c t  c o u r t  i f  

t h e  D ep a r tm en t d i s a l l o w s  th e  c l a im .  The ta x p a y e r  h a s two y e a r s  

from  t h e  d a t e  o f  th e  m a i l i n g  o f  th e  n o t i c e  o f  d i s a l l o w a n c e  t o  com­

m ence s u i t .  I f  t h e  D ep a r tm en t f a i l s  t o  a c t  on  th e  c la im  w i t h in  s i x  
m on th s ,  th e  t a x p a y e r  may p r o c e e d  t o  c o u r t .

F i n a l  d e t e r m in a t i o n s  o f  t h e  E x e c u t i v e  D ir e c t o r  may be a p p e a le d  
w i t h i n  30 d a y s  o f  th e  m a i l i n g  o f  su c h  d e t e r m in a t i o n s .  The ta x p a y e r  

m u st f i l e  an y  a p p e a l  in  t h e  d i s t r i c t  c o u r t  i n  w h ic h  he r e s i d e s  o r  

h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  T r i a l  i s  de n o v o . The t a x ­
p a y e r  b e a r s  t h e  b u rd en  o f  p r o o f  w i t h  few  e x c e p t i o n s .  w i t h in  15 

d a y s  a f t e r  f i l i n g  a n o t i c e  o f  a p p e a l ,  t h e  ta x p a y e r  m u st f i l e  a bond  
f o r  t w i c e  t h e  am oun t o f  t h e  c o n t e s t e d  t a x e s . 6

C o n n e c t i c u t

The a d m in i s t r a t i v e  a g e n c y  i n  c h a r g e  o f  t a . a t i o n  i s  th e  D e p a r t ­

m en t o f  R ev en u e  S e r v i c e s .  The C om m iss io n e r  o f  R ev enu e S e r v i c e s  e x ­
am in e s  r e t u r n s  and a s s e s s e s  a d d i t i o n a l  t a x e s .  T a x p a y e r s  may a p p ly  
f o r  a h e a r in g  w i t h i n  30 d a y s  o f  th e  m a i l i n g  o f  t h e  a s s e s s m e n t .  The 

C om m is s io n e r  may g r a n t  o r  d en y  th e  r e q u e s t e d  h e a r i n g .

The t a x p a y e r  h a s  o n e  m onth from  t h e  C o m m is s io n e r ' s  h e a r in g  d e ­
c i s i o n  t o  f i l e  an  a p p e a l  i n  t h e  S u p e r io r  C o u r t  f o r  t h e  d i s t r i c t  o f  
H ar tfo rd - N ew  B r i t a i n . ^

D e law a r e

D e la w a r e ' s  in d e p e n d e n t  b o a rd  o f  t a x  a p p e a l s  i s  named t h e  Tax 

A p p e a ls  B o a rd . I t  h a s  j u r i s d i c t i o n  o v e r  a l l  a p p e a l s  from  d e c i s i o n s  

o f  th e  S t a t e  Tax C o m m is s io n e r . The B oard  i s  com po sed  o f  f i v e  mem­
b e r s  a p p o in t e d  b y  th e  G dV ernor . A t l e a s t  tw o m embers m u st b e  a t ­
t o r n e y s ,  o n e  an a c c o u n t a n t ,  and tw o m u st b e  la ym en .



An a s s e s sm e n t  b ecom es f i n a l  u n l e s s  th e  t a x p a y e r  r e q u e s t s  a  

h e a r in g  w i t h  th e  S t a t e  Tax C om m iss io n er  w i t h in  9 0  d a y s  a f t e r  t h e  

m a i l i n g  o f  th e  n o t i c e .  A f t e r  th e  C o m m is s io n e r 's  d e c i s i o n ,  t h e  t a x ­

p a y e r  h a s  9 0  d a y s  t o  a p p e a l  t o  t h e  Tax A p p e a ls  B oa rd . D u r in g  t h e  

f o rm a l h e a r in g ,  th e  Board t a k e s  t e s t im o n y  and m akes a r e c o r d  o f  th e  
h e a r in g .  R u le s  o f  e v id e n c e  a p p ly  t o  t h e  p r o c e e d in g s .  J u d i c i a l  r e ­
v iew  may be o b t a in e d  i f  s o u g h t  w i t h in  3 0  d a y s  i f  th e  B o a r d 's  d e c i-

Q
s i o n .  The s c o p e  o f  r e v ie w  i s  l im i t e d  and d o e s  n o t  in v o l v e  £ t r i a l  

gde n o v o .

D i s t r i c t  o f  C o lum b ia

The Tax D i v i s i o n  o f  th e  S u p e r io r  C ou r t h a s  e x c l u s i v e  j u r i s d i c ­
t i o n  o v e r  a l l  a p p e a l s  from  t a x  a s s e s s m e n t s .  The D ep a r tm en t o f  F i ­
n a n c e  and R evenu e m akes th e  i n i t i a l  a s s e s s m e n t s .  The t a x p a y e r  h a s  

s i x  m on th s a f t e r  p a y in g  th e  t a x  and p e n a l i t e s  t o  p u r su e  an a p p e a l  

i n  S u p e r io r  C o u r t . D e c i s i o n s  o f  t h e  S u p e r io r  C ou r t a r e  r e v ie w a b le  

i n  t h e  sam e manner a s  o t h e r  d e c i s i o n s  o f  t h e  c o u r t  in  c i v i l  c a s e s  
t r i e d  w i t h o u t  a j u r y .

The C h ie f  Ju d g e  o f  th e  S u p e r io r  C ou r t d e s i g n a t e s  o n e  S u p e r io r  
C ou r t ju d g e  a s  J u d g e  o f  t h e  Tax D i v i s i o n .  The p r o c e e d in g s  a r e  c o n ­
d u c t e d  in  a fo rm a l m anner . F e d e r a l  r u l e s  o f  c i v i l  and c r im in a l  
p r o c e d u r e  a p p l y .10

F lo r id a

The D ep a r tm en t o f  R ev enu e  i s s u e s  a d e f i c i e n c y  d e t e r m in a t io n .  
T a x p a y e r s  may p r o t e s t  a d e t e r m in a t io n  w i t h in  60 d a y s  o f  t h e  m a i l i n g  

o f  t h e  n o t i c e  by r e q u e s t in g  a h e a r in g .  The t a x p a y e r  may a l s o  r e ­
q u e s t  a c o n f e r e n c e  f o r  w h ic h  a w r i t t e n  p r o t e s t  i s  n o t  r e q u i r e d .



t

The c o n f e r e n c e  I s  an in f o r m a l  p r o c e e d in g  w ith  no o f f i c i a l  t r a n ­
s c r i p t .  A r e q u e s t  f o r  a c o n f e r e n c e  s t a y s  th e  t im e  t o  p e t i t i o n  f o r  a
h e a r i n g .  I f  th e  t a x p a y e r  and th e  D ep a r tm en ta l c o n f e r e e  c a n n o t<
a g r e e ,  t h e  t a x p a y e r  h a s  th e  r i g h t  t o  p r o c e e d  t o  a fo rm a l h e a r in g .  
I f  th e  p e t i t i o n  s e e k s  r e v ie w  o f  a t a x  r e fu n d  d e n i a l ,  t h e  S t a t e  
C o m p t r o l le r  m u st b e  made a p a r t y .

The t a x p a y e r  h a s  60 d a y s  from  th e  d a t e  o f  th e  D e p a r tm e n t 's  f i ­
n a l  o r d e r  t o  s e e k  r e v ie w  in  c i r c u i t  c o u r t .  J u d i c i a l  r e v ie w  i s  c o n ­
f i n e d  t o  a r e v ie w  o f  t h e  r e c o r d .11

G e o r g ia

A t a x p a y e r  may c o n t e s t  an y  t a x  a s s e s s e d  by t h e  C om m iss io n e r  o f  
R ev en u e  by  f i l i n g  a  w r i t t e n  p r o t e s t  w i t h  th e  S t a t e  B oard  o f  E q u a l i ­
z a t i o n  w i t h i n  30 d a y s  from  t h e  d a t e  o f  n o t i c e  o f  a s s e s s m e n t .  The 

D ep a r tm en t m akes a r e c o r d  o f  th e  h e a r in g  in c l u d i n g  an y  r e p o r t  by  
t h e  h e a r in g  o f f i c e r .

A t a x p a y e r  may a l s o  o b t a in  a h e a r in g  co r e s o l v e  a  r e fu n d  

c l a im .  I f  t h e  c la im  f o r  r e fu n d  i s  d e n i e d  by t h e  C om m is s io n e r ,  o r  i f  

t h e  c l a im  i s  n o t  d e c id e d  w i t h i n  o n e  y e a r  from  th e  d a t e  o f  f i l i n g ,  

t h e  t a x p a y e r  h a s  t h e  r i g h t  t o  s u e  f o r  r e fu n d  i n  S u p e r io r  C o u r t .  The 

t a x p a y e r  c a n  a p p e a l  any o t h e r  f i n a l  o r d e r  o f  t h e  C om m iss io n e r  by  
f i l i n g  a bond  t o  c o v e r  t h e  t a x  in  S u p e r io r  C o u r t .  The a p p e a l  m u st
b e  f i l e d  w i t h i n  30 d a y s  from  th e  d a t e  o f  th e  C o m m is s io n e r ' s  d e c i-

. 12 s i o n .  The j u d i c i a l  p r o c e e d in g  i s  d e  n o v o .

H aw a ii

H aw a ii h a s  a t a x  c o u r t  t o  h a n d le  t a x  a p p e a l s .  The S t a t e  h a s  

l o c a l  b o a r d s  o f  r e v ie w  t o  h e a r  p r o p e r t y  t a x  a p p e a l s .  The t a x p a y e r
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may, h ow ev er , b y p a s s  th e  r e v ie w  b o a rd s  and a p p e a l  d i r e c t l y  t o  th e  
t a x  c o u r t .

The C h ie f  J u s t i c e  o f  th e  C i r c u i t  C ou r t o f  th e  F i r s t  C i r c u i t  

d e s i g n a t e s  tw o ju d g e s  t o  s e r v e  on th e  t a x  c o u r t .  The h e a r in g  b e ­
f o r e  t h e  t a x  c o u r t  i s  d e n o v o . The c o u r t  h a s  a l l  th e  pow er and a u th ­
o r i t y  o f  a C i r c u i t  C o u r t .

The t a x p a y e r  m u st f i l e  a n o t i c e  o f  a p p e a l  i n  w r i t in g  s t a t i n g  
t h e  g r o u n d s  o f  h i s  o b j e c t i o n  w i t h in  30 d a y s  from  t h e  m a i l in g  o f  t h e  

a s s e s s m e n t .  The t a x  c o u r t  h o ld s  m e e t in g s  t o  h e a r  and d e te rm in e
a p p e a l s  n o t  l a t e r  th a n  J u ly  1 o f  e a c h  y e a r . 13

Id ah o

I d a h o ' s  in d e p e n d e n t  b o a rd  o f  a p p e a l s  i s  t h e  B oard  o f  Tax 
A p p e a ls .  The Board  h a s  j u r i s d i c t i o n  t o  h e a r  a p p e a l s  from  f i n a l  d e ­
t e r m in a t i o n s  o f  any t a x  l i a b i l i t y  made by t . . e  S t a t e  Tax Commis­
s i o n e r .  The t a x p a y e r  may f i l e  f o r  r e v ie w  w ith  th e  B oard  w i t h in  30 

d a y s  from  t h e  d a t e  o f  th e  C o m m is s io n e r 's  d e c i s i o n .  As an a l t e r n a ­
t i v e ,  th e  t a x p a y e r  c a n ,  w i t h in  th e  sam e l i m i t a t i o n s  p e r io d ,  s e e k  
c o u r t  r e v ie w  by p a y in g  th e  t a x .

H e a r in g s  by t h e  B oard  a r e  c o n d u c t e d  in  an in f o r m a l  m anner, 
u s u a l l y  by o n e  B oard  m em ber. The B oard  t a k e s  t e s t im o n y  and m akes a 

r e c o r d  o f  t h e  p r o c e e d in g .  The B oard  a l s o  h a s  a s m e l l  c l a im s  
d i v i s i o n .

R ev iew  o f  a B oard  d e c i s i o n  m u st b e  made w i t h i n  30 d a y s  in  th e  

D i s t r i c t  C ou r t l o c a t e d  in  t h e  c o u n ty  o f  t h e  t a x p a y e r ' s  r e s i d e n c e  o r  
i n  th e  d i s t r i c t  c o u r t  o f  Ada c o u n t y .  J u d i c i a l  r e v ie w  i s  l i m i t e d . 1*
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I l l i n o i s

A t a x p a y e r  h a s  45 d a y s  a f t e r  a n o t i c e  o f  d e f i c i e n c y  i s  .-nailed 

t o  f i l e  a p r o t e s t  w i t h  t h e  D ep a r tm en t o f  R ev en u e . The D eo a rzzer.z 
h o ld s  a h e a r in g  a t  th e  t a x p a y e r ' s  r e q u e s t .  A d e n i a l  o f  a r e fu n d  

c l a im  may b e  a p p e a le d  w i t h in  t h e  sam e l i m i t a t i o n s  p e r i o d .
The D ep a r tm en t o r  an y  o f f i c e r  d e s i g n a t e d  by th e  D i r e c t o r  o f  

t h e  D ep a r tm en t may h o ld  h e a r i n g s .  The p r o c e e d in g s  a r e  in f o r m a l  and  
t h e  D ep a r tm en t i s  n o t  bound by r u l e s  o f  e v id e n c e .  The h e a r in g  o f ­
f i c e r ' s  r e p o r t  i s  n o t  b in d in g  on  t h e  D i r e c t o r .

A t a x p a y e r  may s e e k  r e v ie w  in  t h e  C i r c u i t  C o u r t  o f  th e  c o u n ty  
w h ere  h e r e c e i v e d  a c o p y  o f  th e  d e c i s i o n .  Demand f o r  p aym en t o f  t h e  

t a x  c a n n o t  b e  made u n t i l  th e  c o u r t  p r o c e e d in g s  h a v e  t e r m in a t e d .  
R ev iew  i s  l im i t e d  t o  th e  r e c o r d .1^

I n d ia n a

The D ep a r tm en t o f  S t a t e  R ev enu e  a d m in i s t e r s ,  c o l l e c t s  and en ­

f o r c e s  t a x e s .  The t a x p a y e r  h a s  60 d a y s  from  n o t i c e  o f  a p r o p o s e d  
a s s e s s m e n t  t o  f i l e  a w r i t t e n  p r o t e s t .

C o u r t r e v ie w  may be o b t a in e d  i f  s u c h  a p p e a l  i s  made w i t h in  90 

d a y s  from  t h e  d a t e  t h e  D ep a r tm en t m a i l s  i t s  d e c i s i o n .  A p p e a ls  may 

b e  f i l e d  in  t h e  C i r c u i t  o r  S u p e r io r  C o u r t  o f  t h e  c o u n ty  i n  w h ic h  th e  

t a x p a y e r  r e s i d e s  o r  h a s  h i s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .  Under 

n ew ly  r e v i s e d  la w s ,  t h e r e  i s  no p r o v i s i o n  f o r  a p p e a l  when t h e  t a x  

h a s  n o t  b e en  p a id .  The D ep a r tm en t i s  a u t h o r i z e d  t o  s e n d  o u t  a  d e ­
mand f o r  p aym en t a f t e r  d e n y in g  a  t a x p a y e r ' s  p r o t e s t .  I f  t h e  t a x  i3  

p a id ,  t h e  t a x p a y e r  may p u r s u e  t h e  a p p e a l  i n  c o u r t  t o  o b t a in  a r e ­
fu n d . The c o u r t  h e a r s  t h e  a p p e a l  d e  n o v o  and w i t h o u t  a  j u r y  and
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a f t e r  th e  h e a r in g  may o r d e r  o r  d en y  any p a r t  o f  t h e  r e q u e s t e d  

r e f u n d .16

Io w a

Iow a h a s e s t a b l i s h e d  an in d e p e n d e n t  board  t o  r e v iew  t a x  

a p p e a l s :  t h e  S t a t e  Board o f  Tax R ev iew . The Board h a s  j u r i s d i c ­
t i o n  t o  r e v ie w  d e c i s i o n s  o f  th e  D i r e c t o r  o f  R evenue and l o c a l  p r o ­
p e r t y  a s s e s s o r s .  The G overn or a p p o in t s  t h r e e  members t o  th e  B oard .

A ta x p a y e r  h a s  90 d a y s  t o  a p p e a l  a n o t i c e  o f  d e f i c i e n c y  t o  th e  
D ir e c t o r  o f  R ev en u e , who i s  a u t h o r iz e d  t o  g r a n t  a h e a r in g .  A pp ea l 
t o  t h e  B oard  i s  a v a i l a b l e  f o r  30 d a y s  a f t e r  th e  D i r e c t o r ' s  d e c i ­
s i o n .  The a p p e a l  b e f o r e  t h e  B oard  may b e  h e a rd  by tw o members o r  
b e f o r e  a  h e a r in g  o f f i c e r .

The t a x p a y e r  h a s  th e  o p t i o n  o f  b y p a s s in g  th e  B oard  and s e e k in g  

j u d i c i a l  r e v ie w  o f  t h e  a c t i o n s  o f  t h e  D i r e c t o r .  The p e t i t i o n  m ust 
b e  f i l e d  w i t h in  60 d a y s  o f  th e  d a t e  o f  t h e  D i r e c t o r ' s  d e c i s i o n .  A 

bond  o f  tw i c e  th e  c o n t e s t e d  t a x  m u st b e  f i l e d .  R ev iew  x s  l im i t e d  t o  
t h e  r e c o r d .1^

K an sa s

K a n sa s ' in d e p e n d e n t  b o a rd  i s  t h e  K an sa s Board  o f  Tax A p p e a ls .
I t  i s  a u t h o r i z e d  t o  h e a r  a p p e a l s  from  t h e  D ir e c t o r  o f  T a x a t io n  and
t h e  D i r e c t o r  o f  P r o p e r t y  V a lu a t i o n .  The G ov ern or  a p p o in t s  t h e  f i v e -  

member b o a r d ,  o n e  member from  e a c h  c o n g r e s s i o n a l  d i s t r i c t .
T a x p a y e r s  may a p p e a l  from  d e c i s i o n s  o f  th e  D i r e c t o r s  w i t h in  30 

d a y s .  The B oard  f i x e s  a t im e  f o r  t h e  h e a r i n g .  B e fo r e  an a p p e a l  can  

b e  s o u g h t  in  th e  D i s t r i c t  C o u r t ,  th e  ta x p a y e r  m u st f i l e  a m o t io n
f o r  r e h e a r in g  w i t h  t h e  B o a rd . T a x p a y e r s  may p e t i t i o n  f o r  j u d i c i a l
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r e v ie w  w i t h in  30 d a y s  from  th e  B o a r d 's  d e c i s i o n  on th e  r e h e a r in g  
a p p l i c a t i o n .  R ev iew  i s  n o t  d e  n o v o ,  b u t  i s  l im i t e d  t o  th e  B o a r d 's  

t r a n s c r i p t .  The ta x p a y e r  m u st su b m it  a bond f o r  125 p e r c e n t  o f  tr.e 
am oun t o f  th e  c o n t e s t e d  t a x e s . 18

K en tu ck y

K en tu ck y  h a s  e s t a b l i s h e d  a B oard  o f  Tax A p p e a ls  t o  h a n d le  
a p p e a l s  from  d e c i s i o n s  o f  any a g e n c y  o f  t h e  S t a t e  o r  c o u n ty  g o v e r n ­
m en t . The G ov ern or  a p p o in t s  t h r e e  m em bers t o  th e  b o a rd , on e  o f  
whom m u st b e  an a t t o r n e y .

An a g g r i e v e d  t a x p a y e r  may f i l e  a p e t i t i o n  o f  a p p e a l  w i t h in  30 

d a y s  o f  t h e  d a t e  o f  s u c h  d e c i s i o n  in  t h e  F r a n k l in  C i r c u i t  C ou r t o r  

t h e  C i r c u i t  C o u r t w h ere  t h e  t a x p a y e r  r e s i d e s  o r  h a s  h i s  p r i n c i p a l  
p l a c e  o f  b u s i n e s s .  J u d i c i a l  r e v ie w  i s  l i m i t e d  t o  th e  r e c o r d .19

L o u i s ia n a

The L o u i s ia n a  B oard  o f  Tax A p p e a ls  h e a r s  a l l  a p p e a l s  fo r  r ed e-  

t e r r o in a t i o n  o f  a s s e s s m e n t s  o r  d e t e r m in a t i o n  o f  o v e rp a y m en ts  made by  

t h e  C o l l e c t o r  o r  R evenu e o f  th e  S t a t e .  The B oard  i s  com posed  o f  
t h r e e  m em bers a p p o in t e d  by t h e  G o v e rn o r .

A t a x p a y e r  h a s  30 d a y s  from  th e  d a t e  o f  t h e  d e c i s i o n  t o  p e t i ­
t i o n  t h e  B oard  f o r  r e v ie w  o f  an a s s e s s m e n t .  The l i m i t a t i o n s  p e r io d  

f o r  a d i s a l l o w e d  r e fu n d  c la im  i s  s i x t y  d a y s .  I f  t h e  C o l l e c t o r  o f  

R ev enu e  f a i l s  t o  a c t  w i t h i n  on e  y e a r ,  t h e  t a x p a y e r  may a p p e a l  th e  
c l a im  t o  th e  B o a rd .

The t a x p a y e r  may a p p e a l  t o  th e  d i s t r i c t  c o u r t  by p o s t i n g  a 

bond 1 1/2 t im e s  t h e  t a x  and f i l i n g  a p e t i t i o n  w i t h i n  30 d a y s  o f  t h e  

B o a r d 's  d e c i s i o n .  The c o u r t  r e n d e r s  i t s  d e c i s i o n  upon th e
. O *r

r e c o r d .20



M aine

T a x p a y e r s  may p e t i t i o n  th e  S t a t e  Tax A s s e s s o r  w i t h in  15 days 

a f t e r  r e c e i p t  o f  an a s s e s s m e n t .  The S t a t e  Tax A s s e s s o r  must recon­

s i d e r  h i s  d e t e r m in a t io n  and h o ld  an in fo r m a l c o n f e r e n c e  a t  the t a x ­
p a y e r ' s  r e q u e s t .

The A s s e s s o r ' s  d e c i s i o n  on r e c o n s i d e r a t i o n  w ith  or w i t h o u t  th e  
in f o r m a l  c o n f e r e n c e  c o n s t i t u t e s  f i n a l  a g e n c y  a c t i o n .  T a x p a y e r s  may 
a p p e a l  th e  d e c i s i o n  t o  t h e  S u p e r io r  C ou r t w i t h in  30 d a y s  o f  th e  

a g e n c y ' s  a c t i o n .  R ev iew  i s  l im i t e d  t o  t h e  r e c o r d ;  in  t h e  a b s e n c e  
o f  a r e c o r d ,  th e  h e a r in g  o n  a p p e a l  i s  d e  n o v o . No t a x ,  bond, or  

d e p o s i t  n e e d  b e  p a id  o r  f i l e d  p r i o r  t o  a p p ly in g  f o r  a  r e fu n d  o r  t o  
s e e k in g  r e v i e w .21

M ary land

M a r y la n d 's  in d e p e n d e n t  body d e s i g n a t e d  t c  h ea r  ta x  a p p e a l s  i s  

t h e  M ary land  Tax C o u r t .  The C ou r t c o n s i s t s  o f  f i v e  j u d g e s  a p p o in ­
t e d  by t h e  G o v e rn o r .

A t a x p a y e r  may a p p ly  t o  th e  D ep a r tm en t o f  A s s e s sm e n t s  and Tax­
a t i o n  f o r  r e v i s i o n  o r  a b a tem en t  o f  an y  t a x  w i t h in  30 d a y s  o f  th e  

n o t i c e  o f  s u c h  a s s e s s m e n t .  The D ep a r tm en t may a f f i r m  o r  m o d ify  th e  

a s s e s s m e n t ,  o r  s e t  a d a t e  f o r  an in f o r m a l  h e a r i n g .  A p p l i c a t i o n  t o  
th e  D ep a r tm en t i s  a  p r e r e q u i s i t e  t o  an y  a p p e a l .  W ith in  30 d a y s  o f  
t h e  D e p a r tm e n t 's  f i n a l  a c t i o n ,  t h e  t a x p a y e r  may a p p e a l  t o  th e  Tax 

C o u r t .  The t a x p a y e r  m u st f i l e  a  bond w i t h  s u r e t y  a p p ro v ed  by th e  

D ep a r tm en t .

P r o c e e d in g s  b e f o r e  th e  Tax C o u r t a r e  d e  n o v o  and  c o n d u c te d  in  
a m anner s im i l a r  t o  p r o c e e d in g s  i n  c o u r t s  o f  e q u i t y  i n  t h e  S t a t e .  
Upon th e  r e q u e s t  o f  an y  p a r t y ,  t h e  Tax C o u r t may su b m it  i s s u e s  o f
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f a c t  f o r  j u r y  t r i a l  b e f o r e  a c o u r t  o f  law  in  th e  j u r i s d i c t i o n  where

t h e  t a x p a y e r  r e s i d e s .  Any p a r ty  t o  th e  p r o c e e d in g s  may appeal from
t h e  T ax  C o u r t ' s  f i n a l  o r d e r  d i r e c t l y  t o  th e  C ou r t of Appeals. Re-

22v iew  i s  l im i t e d  t o  t h e  r e c o r d .

Massachusetts

The S t a t e  h a s  an  in d e p e n d e n t  b o a rd , th e  A p p e l l a t e  Tax B oard ,  
t o  h e a r  a p p e a l s  from  d e c i s i o n s  o f  t h e  C om m iss io n e r  o f  R ev en u e . The 
A p p e l l a t e  T ax B oard  h a s  f i v e  members a p p o in t e d  by th e  G o v e rn o r . 
The B oard  i s  l o c a t e d  i n  t h e  D ep a r tm en t o f  R ev en u e , b u t n o t  s u b j e c t  
t o  t h e  c o n t r o l  o f  t h e  D ep a r tm en t .

A t a x p a y e r  a g g r ie v e d  by an a s s e s sm e n t  may a p p ly  t o  th e  Commis­
s i o n e r  f o r  a b a t em e n t  o f  t h e  t a x  w i t h in  t h r e e  y e a r s  from  th e  l a s t  

d a y  f o r  f i l i n g  t h e  r e t u r n  f o r  su ch  t a x ,  w i t h i n  tw o  y e a r s  from  th e  

d a t e  t h e  t a x  w as a s s e s s e d ,  o r  w i t h in  on e  y e a r  f .o m  t h e  d a t e  t h e  t a x  

w as p a id .  The D ep a r tm en t h a s  a B u reau  o f  A p p e a l and  R ev iew  t h a t  i s  

a u t h o r i z e d  t o  h o ld  c o n f e r e n c e s  r e l a t i n g  t o  p r o p o s e d  a d d i t i o n a l  a s ­
s e s s m e n t s  and  t o  c o n d u c t  h e a r in g s  r e l a t i n g  t o  t a x  a b a t e m e n t s .  The 
C h ie f  o f  t h e  B u reau  o f  A p p ea l and R ev iew  r e p o r t s  t o  t h e  Commis­
s i o n e r  o f  R e v e n u e .

The t a x p a y e r  h a s  30 d a y s  i n  w h ich  t o  r e q u e s t  a  h e a r in g  from  

t h e  B u reau  o f  A p p e a l and  R ev iew . A f t e r  an y  h e a r in g  o r  t h e  e x p i r a ­
t i o n  o f  t h e  30 d a y  n o t i c e  p e r io d ,  t h e  B u reau  C h ie f  d e c i d e s  w h e th e r  
r e l i e f  s h o u ld  b e  g r a n t e d  i n  w h o le  o r  i n  p a r t .

I f  t h e  B u re au  C h ie f  r e f u s e s  t o  a b a t e  a t a x ,  t h e  t a x p a y e r  may 

a p p e a l  t o  t h e  A p p e l l a t e  Tax B oard  w i t h in  60 d a y s  a f t e r  t h e  d a t e  o f  
n o t i c e  o f  t h e  d e c i s i o n .  I f  th e  D ep a r tm en t f a i l s  t o  a c t  w i t h in  s i x  
m on th s , t h e  a p p l i c a t i o n  i s  deem ed d e n i e d .



A h e a r in g  w i l l  be g r a n t e d  upon th e  r e q u e s t  of any p a r t y .  P a r ­
t i e s  may a l s o  r e q u e s t  t h a t  a l l  p r o c e e d in g s  b e  o f f i c i a l l y  reported 

by a  s t e n o g r a p h e r .  I f  no p a r t y  r e q u e s t s  t h a t  th e  proceedings ce 

r e p o r t e d ,  a l l  p a r t i e s  w i l l  b e deem ed t o  h a v e  w a iv e d  a l l  r i g h t s  of 

a p p e a l  t o  th e  Suprem e J u d i c i a l  C ou r t c o n c e r n in g  th e  a d m is s io n  or 

e x c l u s i o n  o f  e v id e n c e  and t h e  s u f f i c i e n c y  o f  t h e  e v id e n c e .  The 
r i g h t  t o  a p p e a l  q u e s t i o n s  o f  law  r a i s e d  by t h e  p l e a d in g s ,  an a g r e e d  
s t a t e m e n t  o f  f a c t s ,  o r  th e  B o a r d 's  r e p o r t ,  w i l l  n o t  b e deem ed  
w a iv e d .

T a x p a y e r s  may a p p e a l  t o  th e  Suprem e J u d i c i a l  C ou r t in  a c c o r ­
d a n c e  w i t h  th e  M a s s a c h u s e t t s  R u le s  o f  A p p e l l a t e  P r o c e d u r e .  The d e ­
c i s i o n  o f  th e  B oard  i s  f i n a l  r e g a r d in g  f i n d i n g s  o f  f a c t .  In  a d d i ­
t i o n ,  th e  c o u r t  w i l l  n o t  c o n s id e r  any i s s u e  o f  law  w h ic h  was n o t

23r a i s e d  b e f o r e  th e  B o a rd .

M ic h ig a n

M ic h ig a n  h a s  an  in d e p e n d e n t  a d m in i s t r a t i v e  b ody t o  h e a r  t a x  

a p p e a l s :  t h e  Tax T r ib u n a l .  The Tax T r ib u n a l  i s  a q u a s i j u d i c i a l
a g e n c y  l o c a t e d  in  t h e  D ep a r tm en t o f  t h e  T r e a s u r y .  I t s  r u l e s  a r e  

s im i l a r  t o  t h o s e  o f  t h e  U .S .  T ax C o u r t .  In  p r o p e r t y  v a l u a t i o n  d i s ­
p u t e s ,  a t a x p a y e r  in v o k e s  th e  j u r i s d i c t i o n  o f  t h e  Tax T r ib u n a l by 

f i l i n g  a w r i t t e n  p e t i t i o n  n o t  l a t e r  th a n  J u n e  30 o f  t h e  t a x  y e a r  

i n v o l v e d .  In  a l l  m a t t e r s ,  t h e  ta x p a y e r  m u st f i l e  a w r i t t e n  p e t i ­
t i o n  w i t h i n  30 d a y s  a f t e r  a f i n a l  d e c i s i o n .  I f  t h e  t a x  i3  p a id  
s u b s e q u e n t  t o  t h e  f i l i n g  o f  t h e  p e t i t i o n ,  t h e  t a x p a y e r  may amend 

h i s  p e t i t i o n  t o  s e e k  a r e fu n d .  I f  t h e  d a t e  s e t  b y  la w  f o r  p aym en t o f  

t a x e s  h a s  p a s s e d ,  a f i n a l  d e c i s i o n  w i l l  n o t  b e  made u n t i l  t h e  t a x e s
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a r e  p a id .  A  decision must be made by the Tax Tribunal within a 

r e a s o n a b l e  p e r i o d .

An a p p e a l  from  th e  T r ib u n a l ' s  d e c i s i o n  i s  by right :o tr.e 

C ou r t o f  A p p e a ls  w i t h i n  20 d a y s  a f t e r  th e  e n t r y  o f  t h e  o r d e r  or d e­

c i s i o n  a p p e a le d  from  o r  w i t h in  20 d a y s  a f t e r  d e n i a l  o f  a t im e ly  mo­
t i o n  f o r  r e h e a r in g .  S c o p e  o f  r e v ie w  i s  l im i t e d .  The c o u r t  i s  bound  
by t h e  f a c t u a l  d e t e r m in a t i o n s  o f  th e  Tax T r ib u n a l .

The Tax T r ib u n a l  h a s  tw o d i v i s i o n s :  (1) t h e  R e s i d e n t i a l  P ro ­
p e r t y  and S m a ll C la im s  D i v i s i o n ;  and (2) t h e  E n t i r e  T r ib u n a l  D i v i ­
s i o n .  H e a r in g  r e f e r e e s  may h ea r  c a s e s  and p r e p a r e  p r o p o s e d  f i n d ­
i n g s  o f  f a c t s  and c o n c l u s i o n s  o f  law  t o  be s u b m it t e d  t o  t h e  e n t i r e  
T r ib u n a l .

The S m a l l  C la im s  D i v i s i o n  i s  in f o r m a l .  The p r o c e e d in g s  a r e  

c o n d u c t e d  w i t h o u t  c o u n s e l  on  e i t h e r  s i d e .  The T r ib u n a l  s u p p l i e s  

t h e  fo rm s and s e r v i c e  o f  p r o c e s s .  The h e a r in g  i s  s h o r t  and a d e c i ­
s i o n  i s  r e n d e r e d  i n  a m a t t e r  o f  w e e k s . A t a x p a y e r  h a s  no  a p p e a l ,  

b u t d e c i s i o n s  o f  a h e a r in g  o f f i c e r  may b e r e h e a r d  by  a T r ib u n a l  
mem ber. The e n t i r e  T r ib u n a l  h e a r s  m a t t e r s  i n  a th ree-m em ber p a n e l  
i n  L a n s in g  or D e t r o i t .

M in n e s o ta

M in n e s o ta  h a s  an  in d e p e n d e n t  a g e n c y  t o  h e a r  t a x  a p p e a l s  c a l l e d  

t h e  T ax C ou r t o f  A p p e a l s .  The a g e n c y  i s  t h e  f i n a l  a u t h o r i t y  f o r  a l l  

q u e s t i o n s  o f  la w  and f a c t  a r i s i n g  und er  th e  t a x  l a w s .  The G ov ern o r  

a p p o in t s  t h e  t h r e e  m em bers t o  th e  Tax C o u r t .

The t a x p a y e r  may a p p e a l  a  d e c i s i o n  o f  t h e  C om m is s io n e r  o f  R ev ­
en u e  w i t h i n  €0 d a y s  o f  s u c h  d e c i s i o n .  The h e a r in g  i s  d e  n o v o . The

‘s*.5v.
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Tax C ou r t f o l l o w s  th e  r u l e s  o f  p r o c e d u r e  fo r  th e  d i s t r i c t  c o u r t s  o f  
M in n e s o ta .

M in n e so ta  h a s  a sm a l l  c l a im s  d i v i s i o n  t h a t  h o ld s  in fo r m a l
h e a r in g s .  T h ese  d e c i s i o n s  a r e  n o t  a p p e a l a b l e .

C e r t i o r a r i  by th e  Suprem e C ou r t i s  a v a i l a b l e  upon p e t i t i o n  o f
any p a r t y  w i t h in  60 d a y s  o f  th e  Tax C o u r t ' s  d e c i s i o n .  R ev iew  i s
l im i t e d  t o  q u e s t i o n s  o f  Tax C ou r t j u r i s d i c t i o n ,  s u f f i c i e n c y  o f  th e

25e v id e n c e ,  and c o n f o r m i t y  o f  t h e  o r d e r  w i t h  t h e  la w .

Mississippi

A ta x p a y e r  may a p p e a l  an a c t i o n  o f  th e  S t a t e  Tax C om m iss io n e r  

t o  t h e  Board  o f  R ev iew . The B oard  o f  R ev iew  i s  s t a f f e d  by t h e  

c h i e f s  o f  s i x  o f  t h e  m a jor d i v i s i o n s  o f  th e  Tax C om m is s io n . T h e  

a p p e a l  m u st be f i l e d  w i t h in  30 d a y s  from  th e  d a t e  o f  t h e  d i s p u t e d  

a c t i o n .  The B oard  o f  R ev iew  r e n d e r s  a d e c i s i o n  w i t h i n  30 d a y s  o f  
t h e  h e a r in g .  I f  t h e  B oard  o f  R ev iew  d e t e r m in e s  t h a t  t h e  t a x p a y e r  

ow e s  t a x ,  t h e  t a x p a y e r  h a s  30 d a y s  t o  p a y . W ith in  t h i s  p e r io d ,  th e  

t a x p a y e r  may a p p e a l  t o  t h e  Board  o f  R e v ie w 's  f u l l  T ax C om m iss io n .
The t a x p a y e r ' s  w r i t t e n  p e t i t i o n  t o  th e  Tax C om m iss io n  m ust 

s t a t e  th e  t a x p a y e r ' s  r e a s o n s  f o r  r e q u e s t i n g  a h e a r in g .  The S t a t e  

Tax C om m iss ion  c o n s i d e r s  t h e  p e t i t i o n ,  g r a n t s  a  h e a r in g ,  and n o t i ­
f i e s  t h e  t a x p a y e r  o f  t h e  t im e  and p l a c e .  A f t e r  t h e  Tax Commis­
s i o n ' s  d e t e r m in a t io n ,  t h e  t a x p a y e r  h a s  30 d a y s  t o  f i l e  a  p e t i t i o n
in  th e  C han cery  C o u r t .  The p e t i t i o n  m u st b e  a c c om p a n ie d  by a  bond

26in  a sum d o u b le  t h e  am ount in  c o n t r o v e r s y .
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Missouri

The M is s o u r i  A d m in i s t r a t i v e  H ea r in g  C om m iss ion  h e a r s  appeals 

from  a l l  o r d e r s  o f  th e  D ir e c t o r  o f  R ev en u e . The Administrative 

H ea r in g  C om m iss io n  i s  a s s i g n e d  t o  th e  D ep a r tm en t o f  Consum er A f­

f a i r s ,  R e g i s t r a t i o n  and L i c e n s in g .  The two C om m is s io n e r s  a r e  a p­

p o in t e d  by th e  G o v e rn o r .

The D ep a r tm en t o f  R ev enu e  i s  a l s o  a u t h o r iz e d  t o  h o ld  h e a r i n g s .  
A ta x p a y e r  h a s 30 d a y s  from  t h e  d a t e  o f  th e  D e p a r tm e n t 's  a c t i o n  t o  

a p p e a l .  The t a x p a y e r  n e ed  n o t  m ee t any fo rm a l p r o c e d u r a l  r e q u i r e ­
m en ts  when f i l i n g  t h e  c o m p la in t .

A p p e a ls  a r e  h e a rd  by  th e  C ou r t o f  Common P l e a s .  A p p l i c a t i o n  

m u st b e  made w i t h i n  30 d a y s  o f  th e  C o m m is s io n 's  d e c i s i o n .  C o u r t  
r e v ie w  i s  c o n f i n e d  t o  th e  r e c o r d .27

Montana

The M ontana S t a t e  T ax A p p ea l B oard  h a s  j u r i s d i c t i o n  t o  h e a r  

a p p e a l s  from  c o u n ty  t a x  a p p e a l s  b o a rd s  c o n c e r n in g  p r o p e r t y  t a x e s ,  

and  from  th e  D ep a r tm en t o f  R e v e n g e . The t h r e e  m em bers, who m u st 
h a v e  k n ow led g e  o f  t a x  m a t t e r s ,  a r e  a p p o in t e d  by  t h e  G o v e rn o r .

A ta x p a y e r  h a s  20 d a y s  t o  a p p e a l  d e c i s i o n s  o f  th e  c o u n ty  t a x  

a p p e a l  b o a rd  and 30 d a y s  t o  a p p e a l  d e c i s i o n s  o f  t h e  D ep a r tm en t o f  

R ev e n u e . The h e a r in g  i s  c o n d u c t e d  in  a c c o r d a n c e  w i t h  th e  p r o v i ­
s i o n s  o f  t h e  M ontana A d m in i s t r a t i v e  P r o c e d u r e  A c t .

The t a x p a y e r  may o b t a in  j u d i c i a l  r e v ie w  by f i l i n g  a  p e t i t i o n  

i n  D i s t r i c t  C o u r t  w i t h i n  60 d a y s  o f  t h e  B o a r d 's  d e t e r m in a t i o n .  Re­
v ie w  i s  upon th e  r e c o r d ,  b u t  t h e  C ou r t may, i f  g o od  c a u s e  i s  shown , 
p e r m it  a d d i t i o n a l  e v id e n c e  t o  b e  in t r o d u c e d .  In  c a s e s  o f  a l l e g e d



procedural irregularities not shown on the record, the Court may

28a d m it a d d i t i o n a l  e v id e n c e .

N eb ra sk a

A ta x p a y e r  w is h in g  t o  c o n t e s t  a p r o p o s e d  a s s e s sm e n t  made by 

th e  Tax C om m iss io n er  may a p p e a l  t o  th e  S t a t e  Board o f  E q u a l i z a t i o n  
and A s s e s sm e n t .  The S t a t e  Board i s  com posed  o f  t h e  G ov e rn o r ,  S e c ­
r e t a r y  o f  S t a t e ,  A u d ito r  o f  P u b l i c  A c c o u n t s ,  S t a t e  T r e a s u r e r  and  

Tax C om m is s io n e r . The B oard  h a s  th e  a u t h o r i t y  t o  r e v ie w  and e q u a l ­
i z e  p r o p e r t y  a s s e s s m e n t s  a s  w e l l  a s  t o  h e a r  a p p e a l s  from  in com e t a x  
d e f i c i e n c y  a s s e s s m e n t s .

The t a x p a y e r  h a s  30 d a y s  a f t e r  th e  d a t e  o f  m a i l i n g  o f  t h e  Tax  
C o m m is s io n e r 's  n o t i c e  in  w h ic h  t o  r e q u e s t  a h e a r in g .  The B oard  

m u st s e t  a  h e a r in g  d a t e  a t  th e  e a r l i e s t  p o s s i b l e  d a t e  b u t in  no  

e v e n t  c a n  i t  be m ore th a n  90 d a y s  a f t e r  t h e  f i l i n g  o f  t h e  n o t i c e  o f  

a p p e a l .  P r o c e e d in g s  b e f o r e  th e  B oard  a r e  g o v e rn ed  by A r t i c l e  
9— R u le s  o f  A d m in i s t r a t i v e  A g e n c ie s .  A t a x p a y e r  a l s o  h a s  t h e  o p ­
t i o n  o f  b y p a s s in g  t h e  B oard  and s e e k in g  j u d i c i a l  r e v ie w .  The 

a p p e a l  i s  t a k e n  t o  t h e  D i s t r i c t  C ou r t by f i l i n g  a p e t i t i o n  w i t h in  
t h e  sam e 30-day l i m i t a t i o n s  p e r i o d .

F o l lo w in g  a d e c i s i o n  o f  th e  B oard , a  ta x p a y e r  may s e e k  j u d i ­
c i a l  r e v ie w  w i t h i n  30 d a y s  from  th e  B o a r d 's  d e c i s i o n .  J u d i c i a l  r e ­
v ie w  i s  w i t h o u t  a  j u r y  and  b a s e d  s o l e l y  upon th e  r e c o r d  o f  th e  

a g e n c y ,  w h e th e r  t h e  a p p e a l  i s  from  a C om m iss ion  d e c i s i o n  o r  a S t a t e
B oard  o f  E q u a l i z a t i o n  and A s s e s sm e n t  d e c i s i o n .  No c o u r t  may e n j o i n

29t h e  c o l l e c t i o n  o f  any t a x .



Nevada

The N evada  Tax C om m iss ion  h e a d s  th e  D ep a r tm en t of Taxation. 

The Tax C om m iss ion  c o n s i s t s  o f  s e v e n  m embers a p p o in t e d  by th e  G o v­

e r n o r .  The G ov ern o r  i s  an ex o f f i c i o , n o n - v o t in g  member of th e  

C om m is s io n . The Tax C om m iss ion  may r e v ie w  a l l  d e c i s i o n s  made by 

t h e  E x e c u t i v e  D i r e c t o r  o f  th e  D ep a r tm en t o f  T a x a t io n .
A t a x p a y e r  i n i t i a t e s  th e  r e v ie w  p r o c e s s  by f i l i n g  a p e t i t i o n  

f o r  a  r e d e t e r m in a t i o n  w i t h in  30 d a y s  a f t e r  r e c e i v i n g  a  d e f i c i e n c y  

d e t e r m in a t i o n .  The D ep a r tm en t m u st c o n s id e r  th e  d e t e r m in a t i o n  and  
g r a n t  th e  t a x p a y e r  an o r a l  h e a r in g  a t  h i s  r e q u e s t .  The D e p a r t ­
m e n t ' s  r e s u l t i n g  o r d e r  b ecom es f i n a l  w i t h in  30 d a y s ,  b u t t h e  D e­
p a r tm e n t  may g r a n t  an  e x t e n s i o n  o f  up t o  15 d a y s  i f  t h e  t a x p a y e r  

a p p e a l s  t o  th e  Tax C om m is s io n . A p p e a ls  t o  t h e  T ax C om m iss io n  m u st  
b e  f i l e d  w i t h i n  15 d a y s  a f t e r  th e  r e c e i p t  o f  th e  D e p a r tm e n t ' s  d e c i ­
s i o n .  H e a r in g s  b e f o r e  t h e  Tax C om m iss io n  a r e  c o n d u c t e d  a c c o r d in g  

t o  t h e  p r o v i s i o n s  o f  th e  N evada  A d m in i s t r a t i v e  P r o c e d u r e  A c t .

The A d m in i s t r a t i v e  P r o c e d u r e  A c t  p r o v id e s  f o r  j u d i c i a l  r e v ie w  

w i t h i n  30 d a y s  a f t e r  s e r v i c e  o f  th e  f i n a l  d e c i s i o n .  The r e v ie w  i s  

w i t h o u t  a j u r y  and i s  b a s e d  s o l e l y  upon  th e  r e c o r d ,  a l t h o u g h  t h e  

C ou r t  may f o r  c a u s e ,  h e a r  a d d i t i o n a l  e v i d e n c e . 30

New H am p sh ire

The B oard  o f  T a x a t io n  h e a r s  a p p e a l s  c o n c e r n in g  a l l  t a x  m a t­
t e r s ,  i n c l u d i n g  e q u a l i z a t i o n  o f  v a l u a t i o n s .  The B oard  c o n s i s t s  o f  

t h r e e  m em bers, a p p o in t e d  by t h e  Suprem e C o u r t  and c o m m is s io n e d  by  
t h e  G o v e r n o r .

A t a x p a y e r  may a p p e a l  t o  th e  B oard  o r  p e t i t i o n  t h e  S u p e r io r  

C ou r t  f o r  a  h e a r in g  w i t h i n  60 d a y s  o f  t h e  d e c i s i o n  o f  t h e  Commis
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s i o n e r  o f  R evenu e A d m in i s t r a t i o n .  The p r o c e e d in g s  b e f o r e  e i t h e r  
body  a r e  d e  n o v o . E l e c t i n g  t o  b r in g  an a c t i o n  b e f o r e  th e  Board i s  

deem ed a w a iv e r  o f  an y  r i g h t  t o  b r in g  an a c t i o n  in  th e  S u p e r io r  
C ou r t .

The t a x p a y e r  may a p p e a l  th e  B o a r d 's  d e c i s i o n  w i t h in  30 d a y s  by 
s u b m i t t in g  an  a p p e a l s  n o t i c e  t o  t h e  Suprem e C o u r t .  The Suprem e  
C ou r t i s  bound by th e  B o a r d 's  f i n d in g  o f  f a c t .  R ev iew  i s  l im i t e d  t o  

q u e s t i o n s  o f  la w . The r e v ie w  p r o c e d u r e s  t h u s  p r o v id e  t h e  ta x p a y e r  
w ith  a d e  n o v o  h e a r in g  b e f o r e  t h e  B oard  o r  in  c o u r t .  The ta x p a y e r  

i s  n o t  e n t i t l e d  t o  a d e  n o v o  a d m in i s t r a t i v e  h e a r in g  and  d e  n ovo  
c o u r t  t r i a l  on  t h e  sam e i s s u e . 31

New Jersey

New J e r s e y ' s  Tax C ou r t w as e s t a b l i s h e d  in  1978 and  b eg an  o p e r ­
a t i n g  on  J u ly  1, 1979. The Tax C ou r t h a s  j u r i s d i c t i o n  t o  h e a r  and  

d e t e r m in e  a p p e a l s  from  d e c i s i o n s  o f  th e  C ou n ty  B oard  o f  T a x a t io n  

and from  d e c i s i o n s  o f  t h e  D i r e c t o r  o f  T a x a t io n .  A t a x p a y e r  h a s  45 

d a y s  t o  a p p e a l  a c t i o n s  o f  t h e  C oun ty  Tax B oard  and 90 d a y s  t o  c o n ­
t e s t  a c t i o n s  o f  t h e  D i r e c t o r  o f  T a x a t io n .

The Tax C ou r t c o n s i s t s  o f  e i g h t  j u d g e s , a l l  w i t h  t a x  e x p e r ­
t i s e .  The C ou r t a l s o  h a s  a  s m a l l  c l a im s  d i v i s i o n  t h a t  h o ld s  i n ­
f o r m a l h e a r i n g s .  The C ou r t b eg an  h e a r in g  c a s e s  in  S ep tem b er  1979.
D e t e r m in a t io n s  o f  th e  Tax C o u r t may b e  a p p e a le d  a s  o f  r i g h t  t o  th e

32A p p e l l a t e  D i v i s i o n  o f  t h e  S u p e r io r  C o u r t .

New Mexico

T a x p a y e r s  may f i l e  a w r i t t e n  p r o t e s t  w i t h  t h e  T a x a t io n  and 
R evenu e  D ep a r tm en t . The D i r e c t o r  may p r o v id e  f o r  a n  in f o r m a l cor.

j<r na r '*
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f e r e n c e  b e f o r e  s e t t i n g  a h e a r in g  d a t e  o r  a c t i n g  on  a c la im  for a 
r e f u n d .  The p r o t e s t  m u st b e  f i l e d  w i t h in  30 d a y s  o f  th e  date of the 

m a i l i n g  o f  n o t i c e  o f  a s s e s s m e n t .  A t a x p a y e r  w hose  refund is denied 

may r e q u e s t  a h e a r in g  w i t h in  th e  sam e l i m i t a t i o n s  p e r i o d .  The D i­
r e c t o r  h a s  30 d a y s  t o  n o t i f y  t h e  ta x p a y e r  in  w r i t i n g  o f  th e  d e c i ­
s i o n  and o f  t h e  r i g h t  t o  a p p e a l  t o  t h e  C ou r t o f  A p p e a ls .  The t a x ­
p a y e r  m u st p u r s u e  t h e  a p p e a l  i n  c o u r t  w i t h in  30 d a y s  o f  th e  
d e c i s i o n .  R ev iew  i s  c o n f i n e d  t o  .the r e c o r d .

I f  a  r e fu n d  c la im  i s  d e n i e d ,  t h e  ta x p a y e r  may, i n s t e a d  o f  r e ­
q u e s t i n g  a  D e p a r tm e n ta l h e a r in g ,  commence a c i v i l  s u i t  i n  D i s t r i c t  
C o u r t .  The sam e 30 d ay  l i m i t a t i o n s  p e r io d  a p p l i e s  t o  su ch  s u i t s . 33

North Carolina

The in d e p e n d e n t  r e v ie w  b o a rd  t h a t  h a n d l e s  t a x  a p p e a l s  i s  th e  

Tax R ev iew  B o a rd . I t  i s  com po sed  o f  t h e  S t a t e  T r e a s u r e r  e x  

o f f i c i o ? c h a irm an  o f  t h e  U t i l i t i e s  C om m iss io n , e x  o f f i c i o ? a member 
a p p o in t e d  by t h e  G o v e rn o r ,  and t h e  S e c r e t a r y  o f  R evenu e ( fo r  c e r ­
t a i n  l im i t e d  p u r p o s e s ) .

The t a x p a y e r  i n i t i a t e s  t h e  r e v ie w  p r o c e s s  by r e q u e s t in g  a 

h e a r in g  b e f o r e  t h e  S e c r e t a r y  o f  R ev en u e  w i t h i n  30 d a y s  o f  r e c e i v i n g  

a p r o p o s e d  a s s e s s m e n t .  A t a x p a y e r  c a n n o t  o b t a i n  a h e a r in g  b e f o r e  

t h e  Tax R e v iew  B oard  w i t h o u t  f i r s t  h a v in g  a  h e a r in g  b e f o r e  th e  S e c ­
r e t a r y .  W ith in  30 d a y s  o f  t h e  S e c r e t a r y ' s  d e c i s i o n ,  t h e  ta x p a y e r  

m u st f i l e  a n o t i c e  o f  i n t e n t  t o  a p p e a l  w i t h  t h e  Tax R ev iew  B o a rd . 
The w r i t t e n  p e t i t i o n  i s  du e 60 d a y s  a f t e r  t h e  f i l i n g  o f  t h e  n o t i c e .  
The sam e p r o c e d u r e  a p p l i e s  t o  t h e  d e n i a l  o f  r e fu n d  c l a im s .

A t a x p a y e r  who c h o o s e s  c a n  p a y  t h e  t a x  and w i t h i n  30 d a y s  o f  
t h e  S e c r e t a r y ' s  d e c i s i o n  b r in g  a c i v i l  a c t i o n  i n s t e a d  o f  s e e k in g  
a d m in i s t r a t i v e  r e v ie w  w i t h  t h e  Tax R ev iew  B o a rd .

-87-



A ta x p a y e r  a g g r ie v e d  by th e  B o a r d 's  d e c i s i o n  c a n  f i l e  an ap ­
p e a l  i n  S u p e r io r  C ou r t w i t h in  30 d a y s  o f  th e  B o a r d 's  a c t i o n .  Under 

t h e  p r o v i s i o n s  o f  th e  A d m in i s t r a t i v e  P ro c ed u r e  A c t,  review 13 Iim- 
i t e d  t o  th e  r e c o r d .

N o r th  D ak o ta

T a x p a y e r s  h a v e  a r i g h t  t o  a h e a r in g  b e f o r e  t h e  Tax Commis­
s i o n e r  f o l l o w in g  an y  d e t e r m in a t io n  o f  a d d i t i o n a l  l i a b i l i t y  made by 
t h e  C om m is s io n e r . A t a x p a y e r  may a l s o  a p p ly  f o r  a r e v i s i o n  o f  a ta x  

a t  any t im e  w i t h in  t h r e e  y e a r s  a f t e r  t h e  r e t u r n  was f i l e d .  The Tax 

C om m iss io n er  m u st h o ld  a h e a r in g  i f  h e  d e t e r m in e s  t h a t  th e  t a x  i s  
i n c o r r e c t  o r  e x c e s s i v e .  He i s  a u t h o r i z e d  t o  r e s e t t l e  th e  t a x .

The t a x p a y e r  may a p p e a l  any f i n a l  a g e n c y  a c t i o n  a c c o r d in g  t o  
t h e  p r o v i s i o n s  o f  t h e  A d m in i s t r a t i v e  A g e n c ie s  P r a c t i c e  A c t .  The 

t a x p a y e r  h a s 30 d a y s  from  th e  r e c e i p t  o f  n o t . c e  o f  t h e  a c t i o n  to  
a p p e a l  t o  D i s t r i c t  C o u r t .  The C ou r t w i l l  h e a r  t h e  a p p e a l  and r e ­
v iew  th e  e v id e n c e  in  t h e  r e c o rd ."*5

Ohio

The O h io  B oard  o f  Tax A p p e a ls  h e a r s  a p p e a l s  from  th e  C oun ty  

Board  o f  R e v i s i o n  ( p r o p e r ty  t a x ) , th e  Tax C om m iss io n , and t h e  Com­
m i s s i o n e r  o f  T ax E q u a l i z a t i o n .  The B oard  i s  com posed  o f  t h r e e  mem­
b e r s  a p p o in t e d  by th e  .G o v e rn o r . The B oard  o f  A p p e a ls  o b t a i n s  a 
t r a n s c r i p t  o f  t h e  p r o c e e d in g s  b e f o r e  t h e  T ax C om m iss io n er  o r  th e  

C om m iss io n er  o f  Tax E q u a l i z a t i o n .  A t a x p a y e r  m u st f i l e  a p e t i t i o n  

w ith  th e  Tax C om m is s io n e r  w i t h in  30 d a y s  a f t e r  s e r v i c e  o f  th e  n o ­
t i c e  o f  a s s e s s m e n t .  F o l lo w in g  a h e a r in g ,  t h e  t a x  b ecom es du e  and  
p a y a b le  w i t h in  t h r e e  d a y s .  The ta x p a y e r  h a s  30 d a y s  a f t e r  th e  Tax 

C o m m is s io n e r 's  d e c i s i o n  t o  a p p e a l  t o  t h e  B oa rd .
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The B oard  may o r d e r  th e  a p p e a l t o  be l im i t e d  t o  th e  r e c o rd ,
b u t  upon th e  a p p l i c a t i o n  o f  a p a r ty ,  th e  Board can  o r d e r  th e  i n t r o ­
d u c t i o n  o f  a d d i t i o n a l  e v id e n c e .

The t a x p a y e r  may a p p e a l  t o  th e  Suprem e C ou r t o r  t o  th e  C ou rt
o f  A p p e a ls  f o r  t h e  c o u n ty  in  w h ich  th e  p r o p e r t y  i s  l o c a t e d  o r
w h ic h  h e  l i v e s .  The a p p e a l  m u st b e ta k en  w i t h in  30 d a y s  o f  
B o a r d 's  d e c i s i o n .  I f  upon th e  r e c o r d  th e  C ou r t f i n d s  t h a t  th e  d e ­
c i s i o n  o f  t h e  B oard  w as la w f u l  and r e a s o n a b le ,  i t  m u st a f f i r m  th e  
d e c i s i o n . 36

Oklahom a

A t a x p a y e r  may p r o t e s t  an a d d i t i o n a l  a s s e s s m e n t  w i t h in  30 d a y s  

a f t e r  t h e  n o t i c e  i s  m a i l e d .  I f  th e  t a x p a y e r  r e q u e s t s  a h e a r in g ,  

t h e  C om m iss io n  m u s t  g r a n t  t h e  h e a r in g  and a d v i s e  t h e  t a x p a y e r  o f  
t h e  d a t e .  The t a x p a y e r  may a p p e a l  an y  o r d e r  c :  t h e  C om m iss ion  d i ­
r e c t l y  t o  t h e  Suprem e C ou r t o f  Oklahom a by f i l i n g  a w r i t t e n  n o t i c e  

w ith  t h e  Tax C om m iss io n  o f  h i s  i n t e n t i o n  t o  a p p e a l  w i t h i n  t e n  d a y s  
o f  t h e  o r d e r .  W ith in  30 d a y s  from  th e  C o m m is s io n 's  o r d e r ,  th e  t a x ­

p a y e r  m u st f  i l e  a  p e t i t i o n  w ith  th e  C le r k  o f  t h e  Suprem e C o u r t . 
Paym en t o f  t h e  t a x  i s  a  j u r i s d i c t i o n a l  p r e r e q u i s i t e .  I n  l i e u  o f  

p a ym en t, a t a x p a y e r  may f i l e  a bond w i t h  t h e  C om m iss io n  i n  d o u b le  
t h e  am oun t o f  t h e  t a x .

The t a x p a y e r  h a s  t h e  o p t i o n  o f  p a y in g  th e  t a x  and  s u in g  f o r  a 
r e fu n d ,  w i t h i n  t h e  sam e 30-day l i m i t a t i o n s  p e r i o d .  T h is  j u d i c i a l  
rem edy  i s  a v a i l a b l e  w i t h o u t  e x h a u s t in g  any a d m in i s t r a t i v e  r em ed ie s ,  
p r o v id e d  t h a t  t h e  t a x e s  a r e  an u n la w fu l  b u rd en  on  i n t e r s t a t e  com­
m e r c e ,  o r  t h a t  t h e i r  c o l l e c t i o n  v i o l a t e s  a c o n g r e s s i o n a l  a c t  o r  a
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p r o v i s i o n  o f  th e  f e d e r a l  c o n s t i t u t i o n ,  o r  t h a t  j u r i s d i c t i o n  i s  
v e s t e d  i n  t h e  f e d e r a l  c o u r t s . 37

O regon

The O regon  Tax C ou r t i s  a c o u r t  o f  r e c o r d  and o f  g e n e r a l  j u r ­
i s d i c t i o n .  The C ou r t h a s  j u d i c i a l  a u t h o r i t y  t o  h ea r  and d e c id e  a l l  
q u e s t i o n s  a r i s i n g  under th e  ta x  la w s .  A l l  p r o c e e d in g s  b e f o r e  th e  
C ou rt a r e  o r i g i n a l  p r o c e e d in g s ,  t r i e d  d e  n o vo  w i t h o u t  a j u r y .

In  th e  c a s e  o f  p r o c e e d in g s  t o  s e t  a s i d e  an o r d e r  o f  th e  De­
p a r tm en t o f  R ev en u e ,  t h e  i s s u e s  o f  f a c t  and law  a r e  r e s t r i c t e d  t o  
t h o s e  r a i s e d  by th e  p a r t i e s  b e f o r e  th e  D ep a r tm en t . The C ou r t p r o ­
m u lg a t e s  r u l e s  o f  p r a c t i c e  and  p r o c e d u r e  f o r  t h e  c o n d u c t  o f  p r o ­
c e e d i n g s ,  e x c e p t  w i t h  r e s p e c t  t o  th e  s m a l l  c l a im s  d i v i s o n ,  w h ic h  

c o n fo rm s t o  t h e  r u l e s  o f  e q u i t y  p r a c t i c e  and p r o c e d u r e  in  t h e  
S t a t e .

A ju d g e  o f  t h e  Tax C ou r t i s  e l e c t e d  f o r  a  terra o f  s i x  y e a r s .  A 

ju d g e  m u st b e an a t t o r n e y  who h a s  p r a c t i c e d  f o r  a t  l e a s t  t h r e e  
y e a r s  p r e c e d in g  h i s  e l e c t i o n .

A t a x p a y e r  may p u r su e  an a p p e a l  in  th e  S m a ll C la im s  D i v i s i o n  

o f  t h e  Tax C o u r t .  H e a r in g s  a r e  in f o r m a l  and ju d gm en ts  c a n n o t  b e  
a p p e a l e d .

A p p e a ls  t o  th e  Tax C ou r t m u st be f i l e d  w i t h i n  60 d a y s  a f t e r  a 
c o p y  o f  t h e  D e p a r t a le n t ' s  o r d e r  h a s  b e en  s e r v e d ' o n  t h e  a p p e l l a n t .  
The a p p e a l  may in c lu d e  i s s u e s  o f  law  w h ich  c a n n o t  b e  r a i s e d  b e f o r e  

t h e  D ep a r tm en t . I f  t h e  D ep a r tm en t f a i l s  t o  r e sp o n d  t o  th e  a p p e a l  
w i t h i n  12 m on th s, t h e  a p p e a l  i s  c o n s id e r e d  d e n i e d  and a  t a x p a y e r  

c a n  b r in g  s u i t  i n  t h e  Tax C o u r t .  The Tax C ou r t may, a s  a  c o n d i t i o n
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o f  s t a y i n g  c o l l e c t i o n  o f  th e  t a x ,  r e q u ir e  th e  p o s t i n g  o f  a bond  
s u f f i c i e n t  t o  g u a r a n t e e  th e  paym en t o f  th e  t a x . 38

P e n n s y lv a n ia

The B oard  o f  F in a n c e  and R evenu e h e a r s  a p p e a l s  from  th e  De­
p a r tm en t  o f  R ev en u e . A t a x p a y e r  may f i r s t  f i l e  a p e t i t i o n  f o r  r e ­
v ie w  w i th  t h e  D ep a r tm en t w i t h in  90 d a y s  o f  any a s s e s s m e n t .  The De­
p a r tm en t  m u st d i s p o s e  o f  th e  p e t i t i o n  w i t h i n  s i x  m o n th s . The 

t a x p a y e r  h a s  90 d a y s  from  th e  d a t e  on  w h ich  t h e  D ep a r tm en t o f  

R ev enu e  m a i l s  i t s  d e c i s i o n  in  w h ich  t o  r e q u e s t  r e v ie w  by th e  B o a rd . 
The B o a r d 's  members a r e  t h e  S t a t e  T r e a s u r e r ,  t h e  A t t o r n e y  /'->nera l, 
t h e  S e c r e t a r y  o f  t h e  C om m onwealth, th e  A u d i to r  G e n e r a l,  and  t h e  
S e c r e t a r y  o f  R ev en u e . The B oard  m u st a c t  on  a l l  a p p e a l s  w i t h in  s i x  
m o n th s .

The B oard  d e s i g n a t e s  m on th ly  m e e t in g  d a t a s  f o r  h e a r in g  o r a l  
a r g u m en ts ,  b u t  a ta x p a y e r  may e l e c t  t o  h a v e  h i s  c a s e  d e c id e d  on  t h e  

r e c o r d .  The o r a l  p r e s e n t a t i o n  i s  r e l a t i v e l y  in f o r m a l .  E i t h e r  im­
m e d i a t e l y  f o l l o w i n g  o r a l  a rgum en t o r  w i t h i n  a  few  d a y s ,  t h e  B oard  

d i s c u s s e s  t h e  c a s e  and v o t e s .  D e c i s i o n s  a r e  m a i le d  s h o r t l y  
t h e r e a f t e r .

The t a x p a y e r  may a p p e a l  from  th e  B o a r d 's  d e c i s i o n  w i t h i n  30 

d a y s  t o  t h e  Commonwealth C o u r t .  The h e a r in g  i s  d e  n o v o , e x c e p t  
t h a t  t h e  t a x p a y e r  may o n ly  r a i s e  t h o s e  q u e s t i o n s  a r g u e d  b e l o w .39

Rhode I s l a n d

A t a x p a y e r  may p e t i t i o n  t h e  Tax A d m in i s t r a t o r  f o r  a  r e d e t e r ­
m in a t io n  o f  a  d e f i c i e n c y  a s s e s s m e n t  w i t h i n  90 d a y s  o f  t h e  m a i l i n g  
o f  su c h  n o t i c e .  The p e t i t i o n  may a l s o  a s s e r t  a  c l a im  f o r  r e fu n d .



No p e t i t i o n  may be d e n ie d  w i th o u t  an o p p o r t u n i t y  f o r  th e  ta x p a y e r  
t o  p r e s e n t  h i s  c a s e  d u r in g  a h e a r in g .  The t a x p a y e r  may a p p e a l the 

Tax A d m in i s t r a t o r ' s  d e c i s i o n  t o  th e  S i x t h  D i v i s i o n  o f  th e  Division 

C o u r t . The C ou r t i s  a u t h o r iz e d  t o  d e t e r m in e  th e  c o r r e c t  am ount o f  

t h e  l i a b i l i t y .  U n le s s  th e  t a x p a y e r  f i l e s  a bond w ith  th e  Tax Ad­
m in i s t r a t o r ,  a p e n d in g  r e v ie w  in  c o u r t  w i l l  n o t  s t a y  c o l l e c t i o n  o f  
t h e  t a x . 4®

S o u th  C a r o l in a

A ta x p a y e r  may a p p ly  t o  t h e  Tax C om m iss ion  f o r  r e v i s i o n  o f  an 
a s s e s s e d  t a x  a t  any t im e  w i t h in  on e  y e a r  from  th e  f i l i n g  o f  th e  r e ­
t u r n  o r  from  th e  d a t e  o f  t h e  n o t i c e  o f  t h e  a s s e s s m e n t .  The Commis­
s i o n  i s  a u t h o r i z e d  t o  h o ld  a h e a r in g  and r e d e t e r m in e  an i n c o r r e c t l y  

a s s e s s e d  t a x .  An a g g r ie v e d  t a x p a y e r  may p ay  t h e  t a x  under w r i t t e n  
p r o t e s t  and b r in g  an a c t i o n  w i t h in  30 d a y s  f o r  a r e f u n d .41

S o u th  D ak o ta

A ta x p a y e r  w is h in g  t o  c h a l l e n g e  th e  a s s e s s m e n t  o f  a t a x  m u st 
p ay  th e  t a x  und er w r i t t e n  p r o t e s t .  W ith in  30 d a y s  a f t e r  p aym en t 
and th e  f i l i n g  o f  a n o t i c e  o f  p r o t e s t ,  t h e  ta x p a y e r  m u st s e r v e  a 

p e t i t i o n  on  th e  S e c r e t a r y  o f  R ev e n u e . The p e t i t i o n  m u st b e v e r i ­
f i e d  and s t a t e  t h e  l e g a l  and f a c t u a l  r e a s o n s  f o r  th e  t a x p a y e r ' s  

c l a im .  Upon r e c e i p t  o f  t h e  p e t i t i o n ,  t h e  a g e n c y  p r o c e e d s  und er t h e  

" c o n t e s t e d  c a s e  p r o v i s i o n s "  o f  t h e  S o u th  D ak o ta  A d m in i s t r a t i v e  P ro ­
c e d u r e s  A c t .  A t a x p a y e r  i s  e n t i t l e d  t o  j u d i c i a l  r e v ie w  i f  f i l e d  

w i t h in  30 d a y s  o f  th e  d e c i s i o n .  R ev iew  i s  c o n d u c t e d  by t h e  c o u r t s  

w it h o u t  a j u r y  and  i s  c o n f i n e d  t o  t h e  r e c o r d .4



T e n n e s s e e

The D ep a r tm en t o f  R evenu e p r o v id e s  an o p p o r t u n i t y  f o r  a hear­

in g  a t  th e  t a x p a y e r ' s  r e q u e s t  i f  made w i t h in  tan days of zhe de­

p a r tm e n t ' s  d i s p u t e d  a c t i o n .  The C om m iss io n e r  o f  R evenue may per­

s o n a l l y  h o ld  s u c h  h e a r in g s  o r  d e s i g n a t e  a h e a r in g  o f f i c e r .  The 
C om m is s io n e r  may u t i l i z e  p r e h e a r in g  c o n f e r e n c e s  t o  s im p l i f y  i s s u e s .  
An in f o r m a l  d i s p o s i t i o n  may a l s o  b e made o f  an y  c o n t e s t e d  a c t i o n .

I f  a f o r m a l h e a r in g  i s  h e ld ,  t h e  h e a r in g  o f f i c e r  s u b m it s  h i s  
f a c t - f i n d i n g s  and c o n c l u s i o n s  o f  law  t o  t h e  C om m iss io n e r  w i t h in  a 

r e a s o n a b l e  t im e  a f t e r  th e  c o n c l u s i o n  o f  t h e  h e a r i n g .  I f  th e  Com­
m i s s i o n e r  c o n c u r s ,  h e  i s s u e s  t h e  sam e f i n d i n g s .  H ow ever, h e  may 

upon  r e v ie w  o f  t h e  r e c o r d  make s u c h  c o n c l u s i o n s  a s  th e  r e c o r d  
j u s t i f i e s .

A t a x p a y e r  i s  r e q u ir e d  t o  p ay  t h e  t a x  u n d er  p r o t e s t  in  o r d e r  

t o  p u r s u e  an  a p p e a l  t o  c o u r t s .  The t a x p a y e r  m a y  a t  an y  t im e  w i t h in  

s i x  m on th s a f t e r  p aym en t s u e  f o r  a r e f u n d .  S u i t  i s  b r o u g h t  a g a i n s t  
t h e  c o l l e c t i o n  o f f i c e r . 43

T e x a s

The S t a t e  C o m p tr o l le r  a d m in i s t e r s  t h e  v a r i o u s  S t a t e  t a x e s  and 

m akes a s s e s s m e n t s .  A p e r s o n  may c o n t e s t  an  a s s e s s m e n t  by  f i l i n g  a 

p e t i t i o n  f o r  r e d e t e r m in a t i o n  w i th  t h e  C o m p t r o l le r  w i t h in  30 d a y s  o f  
t h e  d a t e  o f  t h e  n o t i c e  o f  t h e  a s s e s s m e n t .  T a x p a y e r s  a r e  e n t i t l e d  

t o  a h e a r in g  a t  t h e i r  r e q u e s t .  An o r d e r  o f  th e  C o m p tr o l le r  b ecom es  
f i n a l  15 d a y s  a f t e r  s e r v i c e  on  t h e  t a x p a y e r .  A t a x p a y e r  may a l s o
o b t a i n  a h e a r in g  on  a r e fu n d  c la im . '

F u r th e r  r e v ie w  r e q u i r e s  p aym en t o f  t h e  t a x  u n d er  p r o t e s t .  The
p r o t e s t  m u st b e  i n  w r i t i n g  and s t a t e  t h e  r e a s o n  f o r  r e c o v e r in g



p a ym en t. The ta x p a y e r  h a s 90 d a y s  a f t e r  th e  d a t e  o f  th e  p r o t e s t  
paym en t t o  b r in g  s u i t .  The t r i a l  i s  d e  n o v o .44

U tah

The U tah  Tax C om m ission  a s s e s s e s  t a x e s  and h e a r s  a p p e a ls  from  
i t s  d e t e r m in a t i o n s .  A ta x p a y e r  h a s  90 d a y s  from  th e  d a t e  o f  th e  
n o t i c e  t o  f i l e  a p e t i t i o n  f o r  r e d e t e r m in a t i o n .  The p e t i t i o n  m ust 
s p e c i f y  e a c h  e r r o r  a l l e g e d  t o  h a v e  b e e n  c om m it te d  by th e  Tax Com­
m i s s i o n ,  t o g e t h e r  w ith  a s t a t e m e n t  o f  f a c t s  upon w h ic h  th e  ta x p a y e r  
r e l i e s .  A h e a r in g  i s  h e ld  a t  th e  t a x p a y e r ' s  r e q u e s t .  The a c t i o n  o f  
t h e  Tax C om m iss ion  on th e  p e t i t i o n  b ecom es f i n a l  30 d a y s  a f t e r  th e  

d a t e  o f  m a i l i n g  o f  th e  n o t i c e .  B e f o r e  a p p e a l in g  t o  th e  Tax D i v i ­
s i o n  o f  t h e  D i s t r i c t  C o u r t,  t h e  c o n t e s t e d  t a x e s  m u st be d e p o s i t e d  
w ith  t h e  Tax C om m iss io n .

The Tax C ou r t A c t o f  1977 c r e a t e d  a Tax D i v i s i o n  in  e a ch  o f  th e  

D i s t r i c t  C o u r t s ,  w i t h  j u r i s d i c t i o n  o v e r  a l l  p e t i t i o n s  f o r  r e v ie w  o f  

Tax C om m iss io n  d e c i s i o n s  r e n d e r ed  a f t e r  a  fo rm a l h e a r in g .  W ith in  

30 d a y s  a f t e r  n o t i c e  o f  an y  d e c i s i o n  b y  t h e  S t a t e  Tax C om m iss ion , a 
t a x p a y e r  may f i l e  a p e t i t i o n  f o r  r e v ie w  in  t h e  Tax D i v i s i o n  o f  th e  

D i s t r i c t  C o u r t l o c a t e d  i n  t h e  c o u n ty  o f  t h e  t a x p a y e r ' s  r e s i d e n c e .  
As an  a l t e r n a t i v e ,  a  t a x p a y e r  may e l e c t  t o  w a iv e  r e v ie w  and t r i a l  
d e  n o v o  i n  t h e  d i s t r i c t  c o u r t  and s e e k  r e v ie w  by  t h e  U tah  Suprem e 
C ou r t  upon w r i t  o f  c e r t i o r a r i .

P r o c e e d in g s  in  th e  D i s t r i c t  C o u r t  a r e  in d e p e n d e n t  p r o c e e d in g s  
w it h o u t  a j u r y  by a t r i a l  d e  n o v o . The i s s u e s  o f  f a c t  and law  a r e  

r e s t r i c t e d  t o  t h o s e  r a i s e d  by th e  p a r t i e s  i n  t h e  h e a r in g  b e f o r e  t h e  
C om m is s io n . The s o l e  rem edy f o r  r e v ie w  o f  a  d e c i s i o n  o f  th e  t a x  
d i v i s i o n  o f  t h e  D i s t r i c t  C ou r t i s  a p p e a l  t o  t h e  Suprem e C o u r t .45



V erm on t

A t a x p a y e r  may p e t i t i o n  th e  C om m iss io n e r  o f  T a x e s  w i t h in  30 

d a y s  a f t e r  r e c e i p t  o f  a d e f i c i e n c y  a s s e s s m e n t .  The C om m iss io n sc  

s h a l l  g r a n t  a  h e a r in g  and n o t i f y  th e  ta x p a y e r  in  w r i t in g  o f  h i s  d e ­
t e r m in a t i o n .  The C om m iss io n e r  c o n d u c t s  th e  h e a r in g  a c c o r d in g  t o  
t h e  p r o v i s i o n s  o n - a d m in i s t r a t i v e  p r o c e d u r e  in  c o n t e s t e d  c a s e s .

The t a x p a y e r  h a s  30 d a y s  from  th e  C o m m is s io n e r 's  d e t e r m in a t io n  
t o  f i l e  an  a p p e a l  i n  W a sh in g to n  S u p e r io r  C ou r t o r  th e  s u p e r io r  
c o u r t  o f  t h e  c o u n ty  i n  w h ic h  t h e  ta x p a y e r  r e s i d e s  o r  h a s  b u s in e s s .  
J u d i c i a l  r e v ie w  o f  a d m in i s t r a t i v e  p r o c e e d in g s  a r e  c o n f in e d  t o  th e  
r e c o r d .46

V i r g i n i a

A t a x p a y e r  may p u r s u e  an a p p e a l  from  an a s s e s s m e n t  by a p p ly in g  

f o r  r e l i e f  t o  t h e  S t a t e  Tax C om m iss io n e r  w i t h . n  90 d a y s  from  th e  

d a t e  su c h  a s s e s s m e n t  w as m a i l e d .  A s s o o n  a s  p o s s i b l e  a f t e r  th e  f i l ­

in g  o f  t h e  p e t i t i o n ,  t h e  C om m iss ion  s e t s  a d a t e  f o r  t h e  h e a r in g .  
The C om m is s io n  s i t s  in  i t s  c a p a c i t y  a s  a c o u r t  and c o n s i d e r s  a l l  
m a t t e r s  o f  law  and  f a c t .  P e t i t i o n s  f o r  r e fu n d  o f  an y  f e e  o r  a s ­
s e s s e d  t a x  m u st b e  f i l e d  w i t h i n  o n e  y e a r  o f  th e  p aym en t o f  su c h  f e e  

o r  t a x .  A t a x p a y e r  a g g r i e v e d  by  th e  a c t i o n  o f  t h e  C om m iss io n  may 

p r e s e n t  a  p e t i t i o n  t o  t h e  Suprem e C ou r t o r  A p p e a ls  f o r  a  w r i t  o f  
e r r o r  and  s u p e r s e d e a s .

Any p e r s o n  a s s e s s e d  w i th  an y  t a x  a d m in i s t e r e d  by t h e  D ep a r t ­
m en t o f  T a x a t io n  may, w i t h i n  t h r e e  y e a r s  from  t h e  d a t e  o f  su c h  a s

s e s s m e n t ,  a p p ly  t o  a  C i r c u i t  C o u r t  f o r  r e l i e f .  The t a x  m u st b e p a id
47b e f o r e  j u d i c i a l  r e v ie w  i s  g r a n t e d .



W ash in g to n

The B oard  o f  Tax A p p e a ls  h e a r s  a p p e a l s  from decisions o£ the 

C oun ty  B oard  o f  E q u a l i z a t i o n  a s  w e l l  a s  from th e  Director c£ Re­

v e n u e . The t h r e e  members a r e  a p p o in te d  by th e  G o v e rn o r . A person 

may a p p e a l  a n o t i c e  o f  a d e n i a l  o f  a p e t i t i o n  or a n o t i c e  o f  d e t e r ­
m in a t io n  w i t h in  30 d a y s  from  th e  d a t e  o f  th e  d e c i s i o n .  A p a r ty  h a s  
t h e  o p t i o n  o f  a fo rm a l o r  in fo r m a l h e a r in g .  The p e t i t i o n  to  th e  

Board  m u st s t a t e  i f  th e  ta x p a y e r  in t e n d s  t o  h o ld  th e  h e a r in g  p u r ­
s u a n t  t o  t h e  A d m in i s t r a t i v e  P r o c ed u r e  A c t .

A t a x p a y e r  may o b t a in  a d e  n ovo  j u d i c i a l  r e v ie w  o f  th e  B o a r d 's  

d e c i s i o n  o n ly  i f  t h e  d e c i s i o n  was r e n d e r ed  p u r s u a n t  t o  an in f o r m a l  
h e a r i n g .  I f  t h e  t a x p a y e r  had a fo rm a l h e a r in g ,  t h e  p r o v i s i o n s  o f  
T i t l e  34 on  A d m in i s t r a t i v e  Law a p p ly  t o  th e  a p p e a l  p r o c e s s .  R ev iew  

i s  c o n f i n e d  t o  t h e  r e c o r d .  P u r su a n t t o  T i t l e  34, t h e  p e t i t i o n  m u st 
b e  s e r v e d  and t h e  t a x  m u st be p a id  w i t h in  30 d a y s  o f  th e  f i n a l  d e c i ­
s i o n  o f  t h e  a g e n c y .

A t a x p a y e r  h a s  th e  o p t i o n  o f  s u in g  f o r  a r e f u n d .  W ith in  t e n  
d a y s  a f t e r  f i l i n g  a n o t i c e  o f  a p p e a l ,  th e  ta x p a y e r  m u st f i l e  a s u r ­
e t y  bond p a y a b le  t o  th e  S t a t e  f o r  $200. The t r i a l  i n  t h e  S u p e r io r  

C ou r t i s  d e  n o v o . The t a x p a y e r  n e ed  n o t  p r o t e s t  a g a i n s t  p aym en t o f  

an y  t a x  o r  p e t i t i o n  t h e  D i r e c t o r  fo r  a h e a r in g  i n  o r d e r  t o  a p p e a l  t o  

S u p e r io r  C o u r t .  T h is  j u d i c i a l  r e v ie w ,  h ow ev er ,  d o e s  n o t  a p p ly  t o  

a n y  t a x  t h a t  h a s  b e e n  th e  s u b j e c t  o f  an a p p e a l  t o  t h e  B oard  o f  Tax 

A p p e a ls  f o r  w h ic h  a fo r m a l h e a r in g  was e l e c t e d .  No r e fu n d  may b e  

made by th e  D ep a r tm en t f o r  t a x e s  p a id  more th a n  fo u r  y e a r s  p r i o r  t o  

t h e  b e g in n in g  o f  t h e  c a le n d a r  y e a r  i n  w h ich  t h e  r e fu n d  a p p l i c a t i o n  

i s  m a d e .48



W est V i r g i n i a

A t a x p a y e r  h a s  60 d a y s  a f t e r  th e  s e r v i c e  o f  a n o t i c e  of a s ­

s e s sm e n t  t o  f i l e  a p e t i t i o n  f o r  r e v ie w  w ith  th e  Tax Commissioner. 

I f  a  t a x p a y e r  i s  n o t  s a t i s f i e d  w it h  th e  Tax C o m m is s io n e r 's  d e t e r ­
m in a t io n  o f  a  r e fu n d  c la im ,  o r  i f  t h e  Tax C om m iss io n e r  h a s  n o t  d e ­
te rm in e d  th e  c l a im  w i t h in  90 d a y s  o f  i t s  f i l i n g ,  th e  ta x p a y e r  may 

f i l e  a p e t i t i o n  s t a t i n g  an y  o b j e c t i o n s .  The p e t i t i o n  m u st b e  f i l e d  
w i t h i n  60 d a y s  a f t e r  th e  ta x p a y e r  i s  s e r v e d  w ith  n o t i c e  o f  d e n i a l  
o f  t h e  c l a im .  The t a x p a y e r  i s  e n t i t l e d  t o  a h e a r in g  on  t h e  p e t i t i o n  

c o n t e s t i n g  an  a s s e s sm e n t  o r  th e  d e n i a l  o f  a r e fu n d  c l a im .  The 

h e a r in g  m u st b e  h e ld  w i t h in  90 d a y s  from  th e  d a t e  o f  f i l i n g  o f  t h e  
p e t i t i o n .

The h e a r in g  i s  in f o r m a l .  I t  i s  c o n d u c t e d  b y  t h e  Tax Comm is­
s i o n e r  o r  a h e a r in g  e x am in e r  d e s i g n a t e d  by t h e  C o m m is s io n e r . The 

t a x p a y e r  h a s  th e  b u rd en  o f  p r o v in g  t h a t  t h e  a s s e s s m e n t  i s  
i n c o r r e c t .

The t a x p a y e r  may a p p e a l  th e  C o m m is s io n e r 's  d e c i s i o n  t o  th e  
C i r c u i t  C o u r t  w i t h i n  60 d a y s  o f  su c h  d e c i s i o n .  The t a x p a y e r  m u st 
f i l e  a c a s h  bond o r  a c o r p o r a t e  s u r e t y  bond w i t h  t h e  C le r k  o f  th e  
C i r c u i t  C o u r t .  The C ou r t d e t e r m in e s  anew  a l l  q u e s t i o n s  s u b m it t e d  
t o  i t . 49

W is c o n s in

The Tax A p p e a ls  C om m iss io n  i s  t h e  in d e p e n d e n t  a g e n c y  e s t a b ­
l i s h e d  t o  h e a r  t a x  a p p e a l s .  The C om m iss io n  i s  t h e  f i n a l  a u t h o r i t y  

f o r  t h e  d e t e r m in a t i o n  o f  a l l  q u e s t i o n s  o f  law  and  f a c t  a r i s i n g  

un d er  t h e  t a x  l a w s .  The C om m iss io n  i s  com posed  o f  t h r e e  m em bers 
who a r e  a p p o in t e d  by th e  G o v e rn o r .
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A ta x p a y e r  m ust a p p e a l d e t e r m in a t io n s  o f  th e  S t a t e  Board o f  
A s s e s s o r s  w i t h in  IS  d a y s ;  a p p e a l s  from  a l l  o t h e r  d e c i s i o n s  m ust oe 

made w i t h in  60 d a y s .  No ta x p a y e r  may h a v e  a m a t te r  r e v ie w e d  by tr.e 

C ou r t u n l e s s  th e  ta x p a y e r  had a h e a r in g  b e f o r e  th e  C om m iss io n . The 

a p p e a l  t o  t h e  C i r c u i t  C ou r t m u st be f i l e d  w i t h in  30 d a y s . 50

Wyoming

The t h r e e  members o f  th e  S t a t e  Tax C om m iss ion  s e r v e  a s  th e  e x ­
e c u t i v e  and a d m in i s t r a t i v e  h e a d s  o f  th e  D ep a r tm en t o f  R evenu e and 
T a x a t io n  and a l s o  a s  th e  S t a t e  B oard  o f  E q u a l i z a t i o n .  The S t a t e  

Board  o f  E q u a l i z a t i o n  h e a r s  a p p e a l s  from  c o u n ty  b o a r d s  o f  e q u a l i z a ­
t i o n  , r e v ie w s  S t a t e  e x c i s e  t a x  c a s e s ,  and r e v ie w s  i t s  own a s s e s s ­
m en ts  o f  p r o p e r t y  and t a x  d e t e r m in a t i o n s .  The t h r e e  m em bers o f  t h e  
C om m iss ion  a r e  a p p o in t e d  by th e  G ov e rn o r , w i t h  S e n a t e  c o n f i r m a t io n ,  

t o  s i x  y e a r  te r r a s .
The C om m iss ion  may n o t  com prom ise  o r  r e d u c e  th e  t a x  l i a b i l i t y  

o f  any p e r s o n  ow in g  a t a x .  The C om m iss ion  i s  r e q u ir e d  t o  a s s e s s  and  

l e v y  th e  f u l l  am oun t. An a g g r ie v e d  t a x p a y e r  may a p p e a l  a d e c i s i o n  

p u r su a n t  t o  t h e  Wyoming A d m in i s t r a t i v e  P r o c e d u r e  A c t .  A p p e a l i s  t o  
a c o u n ty  d i s t r i c t  c o u r t ,  w here  a t r i a l  d e  n o v o  i s  a v a i l a b l e . 51
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INDEPENDENCE OF TAX ADJUDICATION IN THE 
CONTEXT OF ADMINISTRATIVE ADJUDICATION GENERALLY

T h is  R ep o r t s u g g e s t s  t h a t  a p r im a ry  d e f e c t  in  th e  e x i s t i n g  
s y s t em  o f  t a x  a p p e a l s  i s  t h e  f a i l u r e  t o  p r o v id e  a d e c is io n m a k in g  
a g e n c y  t h a t  i s  e n t i r e l y  in d e p e n d e n t  o f  th e  f u n c t i o n s  o f  ta x  c o l l e c ­
t i o n  and a d m in i s t r a t i o n .  A t th e  l e a s t ,  t h e  e x i s t i n g  s t r u c t u r e  
c r e a t e s  a p e r c e p t i o n  t h a t  th e  p r o c e s s  f o r  d e t e r m in in g  th e  r e l e v a n t  
f a c t s  and law  c r e a t e s  a r i s k  o f  b i a s .  The P r e s i d e n t  o f  th e  Tax 

C o m m is s io n 's  o t h e r  r o l e  a s  e x e c u t i v e  o f f i c e r  o f  th e  D ep ar tm en t  
m eans t h a t  he i s  c a l l e d  upon t o  ju d g e  t h e  v e r y  a c t s  f o r  w h ich  he i s  
r e s p o n s i b l e .  H is  r o l e  a s  t h e  p r o m u lg a to r  o f  r e g u l a t i o n s  c a r r i e s  

th e  r i s k  t h a t  h e  w i l l  b r in g  t h e  p o l i c y  c o n s i d e r a t i o n s  t h a t  p r o p e r l y  
c o n c e r n  h im  a s  " l e g i s l a t o r "  t o  t h e  t a s k s  dem anded o f  him  a s  a 

" j u d g e . "  For t h e s e  r e a s o n s ,  o n e  o f  t h e  o p t i o n s  f a c in g  t h e  S t a t e  i s  

t o  s t r u c t u r e  t h e  a p p e a l s  p r o c e s s  s o  t h a t  i t  i s  e n t i r e l y  d iv o r c e d  
from  th e  o t h e r  f u n c t i o n s  o f  t h e  D ep a r tm en t .

The c o m b in a t io n  o f  a d j u d i c a t o r y ,  e x e c u t i v e ,  and l e g i s l a t i v e  

f u n c t i o n s  e x h i b i t e d  by  t h e  S t a t e  Tax C om m iss io n  i s  t y p i c a l  o f  t h e  

p a t t e r n  e x i s t i n g  in  o t h e r  a d m in i s t r a t i v e  a g e n c i e s  in  New York and  

in  o t h e r  A m er ica n  j u r i s d i c t i o n s .  In  l i g h t  o f  t h i s  w id e s p r e a d  p r a c ­
t i c e ,  i t  i s  n e c e s s a r y  t o  ex am in e  in  m ore d e t a i l  t h e  r e a s o n s  t h a t  
m ig h t  j u s t i f y  o r  f a i l  t o  j u s t i f y  t h i s  p a t t e r n  w i t h  r e s p e c t  t o  t a x  

a p p e a l s .
I n  b r i e f ,  t h e  a rg um en t t h a t  i s  p u t  fo rw a rd  p r o c e e d s  a s  f o l ­

lo w s .  I n d e p e n d e n t  a d j u d i c a t i o n  p r o v id e s  fc&u ?,orm f o r  d e c id i n g  

l e g a l  c o n t r o v e r s i e s  in  ou r  s y s t e m  o f  g o v e r n m en t . D e v i a t i o n s  from

APPENDIX II
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t h a t  norm r e q u ir e  s p e c i a l  j u s t i f i c a t i o n s .  Su ch  j u s t i f i c a t i o n s  have  
b e en  d e v e lo p e d  t o  d e f e n d  th e  c o m b in a t io n  o f  f u n c t i o n s  in  c e r t a i n  

t y p e s  a d m in i s t r a t i v e  a g e n c i e s ,  b u t  t h o s e  j u s t i f i c a t i o n s  a r e  w ;tr .ou t  
f o r c e  in  th e  c o n t e x t  o f  th e  d e t e r m in a t i o n  o f  t a x  a p p e a l s .  C on se ­
q u e n t l y  t h e  norm o f  in d e p e n d e n t  a d j u d i c a t i o n  o u g h t  t o  p r e v a i l .

A. The Model of Independent Adjudication

The s ta n d a r d  m echan ism  f o r  d e t e r m in in g  th e  r i g h t s  and o b l i g a ­
t i o n s  o f  i n d i v i d u a l s  in  ou r l e g a l  s y s t e m  i s  a d j u d i c a t i o n  by in d e ­
p e n d e n t  c o u r t s  o f  la w . O r d in a r i l y ,  a d j u d i c a t i o n  i s  th o u g h t  o f  a s  a 
p r o c e s s  in  w h ich  a c o u r t  d e c id e s  a c o n c r e t e  c o n t r o v e r s y  by im p ar ­
t i a l l y  a p p ly in g  p r e - e x i s t i n g  and im p e r s o n a l  r u l e s .  A c o u r t  d o e s  

n o t  a p p ly  i t s  own ju d gm en t o f  t h e  m e r i t s ,  b u t  u t i l i z e s  more g e n e r a l  
ju d g m en ts  t h a t  h a v e  a l r e a d y  b e en  made and w h ich  h a v e  b e en  em bod ied  

i n  t h e  a p p l i c a b l e  r u l e s  o f  la w . M odern s t u d e . t s  o f  j u r i s p r u d e n c e  

may f i n d  t h i s  o r th o d o x  v iew  u n r e a l i s t i c  b u t  t . '.e r e  i s  l i t t l e  d o u b t  
t h a t  i t  d e s c r i b e s  t h e  d e e p  s e a t e d  e x p e c t a t i o n s  o f  m o s t  l i t i g a n t s  
and la w y e r s  c o n c e r n in g  t h e  t a s k  o f  c o u r t s  o f  la w .

To b e  s u r e ,  i t  i s  g e n e r a l l y  r e c o g n i z e d  t h a t  t h e r e  i s  an i n ­
e v i t a b l e  l e g i s l a t i v e  and t h e r e f o r e  m in im a l ly  d i s c r e t i o n a r y  a s p e c t  
t o  a d j u d i c a t i o n  u n d er  t h e  common la w . B u t e v e n  common law  a d j u d i ­
c a t i o n  i s  o r d i n a r i l y  s e v e r e l y  c o n s t r a i n e d  by w e l l  e s t a b l i s h e d  p r e ­
c e d e n t s  and i t  i s  o n l y  t h e  e x c e p t i o n a l  and n o v e l  c a s e  in  w h ich  

j u d i c i a l  c r e a t i v i t y  p l a y s  a m a jor  r o l e .  T h u s, common law  p o l i c y ­
m ak in g  by c o u r t s  i s ,  i n  H o lm e s ' p h r a s e ,  " c o n f i n e d  from  m o la r  t o  

m o le c u la r  m o t i o n s . " 1 Su ch  a d j u d i c a t i o n ,  t h e r e f o r e ,  i s  n o t  in c o n ­
s i s t e n t  w i t h  t h e  g e n e r a l  c o n c e p t i o n  o f  t h e  r o l e  o f  c o u r t s  a s  i n ­
v o l v i n g  t h e  a p p l i c a t i o n  o f  e s t a b l i s h e d  r u l e s  and s t a n d a r d s .

n
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The w id e  s u p p o r t  fo r  t h i s  v iew  i s  p r o b a b ly  a p r o d u c t  o f  a c o n ­
v i c t i o n  t h a t  t h e  c o e r c i v e  pow er o f  l e g a l  a u t h o r i t y  o u g h t  t o  be ap ­
p l i e d  o n ly  when th e  i n d i v i d u a l s  who a r e  s u b j e c t  t o  i t  c a n  be p r e ­
sum ed t o  h a v e  a d v a n c e  w a rn in g . In  t h i s  w ay, b o th  l i b e r t y  and
s e c u r i t y  from  a r b i t r a r y  g o v e rnm en t a c t i o n  a r e  p r om o ted . The i n s i s ­
t e n c e  on  g o v e rnm en t a c t i o n  th r o u g h  a p r i o r i , g e n e r a l ,  and known 
r u l e s ,  l i e 3  a t  t h e  h e a r t  o f  ou r t r a d i t i o n a l  c o n c e p t  o f  th e  " r u l e  o f  
l a w . "

T h is  s t a n d a r d  v iew  o f  a d j u d i c a t i o n  c o n c e i v e s  o f  c o u r t s  a s  a c t ­
in g  w i t h in  o b j e c t i v e l y  d e f in e d  l i m i t s .  N o t io n s  o f  t h e  c h a r a c t e r  or  

w o r th  o f  th e  p a r t i c u l a r  l i t i g a n t s  o r  some j u d i c i a l l y  d e f in e d  id e a  

o f  t h e  g e n e r a l  w e l f a r e  o u t s i d e  o f  t h o s e  l i m i t s  a r e  im p rop er  c o n ­
s i d e r a t i o n s  f o r  a c o u r t .  The in d e p e n d e n c e  o f  t h e  j u d i c i a r y ,  by ce-^. 
d u c in g  t h e  l i k e l i h o o d  t h a t  t h e s e  f a c t o r s  w i l l  in t r u d e  i n t o  j u d i c i a l  
d e c i s io n m a k in g ,  i s  t h u s  a c r i t i c a l  e le m e n t  o f  t h e  c o n c e p t  o f  f a i r  
a d j u d i c a t i o n .

B. Distinguishing Administrative Adjudication

The c o m b in a t io n  o f  f u n c t i o n s  in  a d m in i s t r a t i v e  a g e n c i e s  i s  

c l e a r l y  in  c o n f l i c t  w i t h  th e  s ta n d a r d  m od e l o f  in d e p e n d e n t  a d j u d i ­
c a t i o n .  T h is  d e p a r tu r e  from  th e  norm h a s ,  h ow ev er , b e en  d e fe n d e d  

on  t h e  g r o u n d s  t h a t  t h e  t a s k s  c om m itted  t o  a d m in i s t r a t i v e  a g e n c i e s  
a r e  s i g n i f i c a n t l y  d i f f e r e n t  from  t h o s e  e x p e c t e d  o f  c o u r t s  o f  la w .

D e fe n d e r s  o f  t h e  c o m b in a t io n  o f  f u n c t i o n s  in  a d m in i s t r a t i v e  
a g e n c i e s  h a ve  l a r g e l y  r e l i e d  on  th e  f u n c t i o n a l  d i f f e r e n c e s  b e tw e en  

a g e n c i e s  and c o u r t s .  A c o u r t  e x i s t s  t o  a p p ly  s t a t i c ,  p r e d e t e rm in e d  
r u l e s .  In  c o n t r a s t ,  an a d m in i s t r a t i v e  a g e n c y  i s  an  a c t i o n - o r i e n t e d  

e n t i t y ,  c r e a t e d  t o  a c h i e v e  c e r t a i n  g o a l s  o f t e n  o n ly  b r o a d ly  d e f in e d
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in  s t a t u t e .  U n l ik e  a c o u r t ,  th e  a g en c y  i s  c h a rg ed  w ith  r e s h a p in g  
th e  w o r ld  t o  a c c o m p l i s h  i t s  l e g i s l a t i v e  g o a l .  T h is  m i s s i o n  r e ­
q u i r e s  t h e  a g e n c y  c o n s t a n t l y  t o  make new d e c i s i o n s  o f  p o l i c y  w i t h in  

th e  b ro ad  b o u n d a r ie s  s u g g e s t e d  by th e  g o v e r n in g  l e g i s l a t i o n .  T h e se  

p a r t i c u l a r  p o l i c y  d e c i s i o n s  a r e  p u r p o s e ly  l e f t  t o  th e  d i s c r e t i o n  o f  
th e  a g e n c y  w h ic h  i s  a ssum ed  t o  be more c a p a b l e  in  t h i s  r e g a r d  th a n  a
l e g i s l a t u r e .  In  a d d i t i o n ,  t h e s e  p o l ic y m a k in g  p ow er s  a r e  t o  be e x ­
e r c i s e d  i n  w h a te v e r  form  i s  m o st l i k e l y  t o  a d v a n c e  th e  a g e n c y ' s  

g e n e r a l  p u r p o s e .  They c a n n o t  be c o n f in e d  t o  e x e c u t i v e  d e c i s i o n s  

and l e g i s l a t i o n  b u t ,  when a p p r o p r ia t e ,  o u g h t  t o  e x t e n d  t o  th e  
a g e n c y ' s  a d j u d i c a t i o n  a s  w e l l .  C o n s e q u e n t ly ,  a d j u d i c a t i o n  s h o u ld  

be u n d er  t h e  c o n t r o l  o f  t h e  p o l i c y m a k e r s— t h a t  i s ,  t h e  a g e n c y  
h e a d s .

T h e s e  s p e c i a l  n e e d s  o f  a d m in i s t r a t i v e  a g e n c i e s ,  w h ic h  a r e  su p ­
p o s e d  t o  j u s t i f y  a d e p a r tu r e  from  t h e  s t a n d a r d  m od e l,  a r e  s om e t im e s
i l l u s t r a t e d  by an a n a lo g y  t o  th e  m anagem ent j f  a b u s in e s s  e n t e r ­
p r i s e .  C e r t a i n l y  i t  w ou ld  b e u n n a tu r a l  in  d e s i g n in g  a b u s i n e s s  o r ­
g a n i z a t i o n  t o  d i v i d e  i t  b e tw e e n  tw o e n t i r e l y  in d e p e n d e n t  d e p a r t ­
m en ts :  o n e  h a v in g  r e s p o n s i b i l i t y  f o r  s e t t i n g  b u s i n e s s  p o l i c y  and
th e  o t h e r  h a v in g  r e s p o n s i b i l i t y  f o r  t h e  a p p l i c a t i o n  o f  t h a t  p o l i c y  

i n  s p e c i f i c  i n s t a n c e s .  T h is  o r g a n i z a t i o n a l  sch em e w ou ld  c l e a r l y  b e  
an  i n e f f i c i e n t  way o f  a c h i e v in g  th e  b u s i n e s s ' s  g o a l s . 2

N o n e t h e l e s s ,  i t  i s  e x a c t l y  t h i s  " i n e f f i c i e n t "  s t r u c t u r e  t h a t  
h a s  b e en  c h o s e n  f o r  t h e  c o n d u c t  o f  m o st " p u b l i c  b u s i n e s s "  i n s o f a r  

a s  i t  d i r e c t l y  c o n t r o l s  i n d i v i d u a l  a c t i v i t y .  The d e s i r e  f o r  e f f e c ­
t i v e  g o v e r n m en t i s  s u b o r d in a t e d  t o  a g e n e r a l  d i s t r u s t  o f  g o v e r n ­
m e n ta l  p o w e r . The s a f e t y  and s e c u r i t y  o f  r e s t r i c t i n g  g o v e rn m en t by



t h e  r u l e  o f  law  i s  p r e f e r r e d  to  w h a te v e r  s o c i a l  b e n e f i t s  m igh t be 
a t t a i n e d  by im p lem e n t in g  p o l i c y  on  a c a s e - b y - c a s e  b a s e s ,  without 

w a rn in g ,  in  t h e  c o u r s e  o f  m aking g o v e r n m en ta l d e c i s i o n s  concerning 

i n d i v i d u a l  b e h a v i o r .3 N o tw i th s t a n d in g  t h e  now w e l l - e s t a b l i s h e d  e x ­
c e p t i o n  o f  a d m in i s t r a t i v e  a g e n c i e s ,  t h i s  i s  s t i l l  th e  norm in  Amer­
ic a n  g o v e r n m en t . D e p a r tu r e s  from  i t ~ s u c h  a s  t h o s o  in h e r e n t  in  th e  
New York S t a t e  Tax C om m iss io n— o u g h t  t o  b ea r  th e  b u rd en  o f  sh ow in g  
in  e a c h  c a s e  t h a t  t h e y  a r e  j u s t i f i e d .

C . P o s s i b l e  J u s t i f i c a t i o n s  f o r  t h e  
New York S t a t e  Tax A p p e a ls  S y s tem

The l i t e r a t u r e  t h a t  d e f e n d s  t h e  c o m b in a t io n  o f  f u n c t i o n s  in  

a d m in i s t r a t i v e  a g e n c i e s  s u g g e s t s  how t o  e v a lu a t e  w h e th e r  t h a t  s p e ­
c i a l  b u rd en  o f  j u s t i f i c a t i o n  h a s  b e e n  c a r r i e d .  In  g e n e r a l ,  i t  m u st  

b e  shown t h a t  t h e  m a in t e n a n c e  o f  a d j u d i c a t i o n  und er t h e  c o n t r o l  o f  

t h e  a g e n c y  h e a d s  i s  n e c e s s a r y  f o r  th e  a g e n c y  e f f e c t i v e l y  t o  d i s ­
c h a r g e  i t s  p o l ic y m a k in g  f u n c t i o n s .  In  p a r t i c u l a r ,  t h r e e  c o n d i t i o n s  

m u st b e  s a t i s f i e d .  F i r s t ,  th e  a r e a  o f  law  b e in g  a d m in i s t e r e d  m u st 
r e q u i r e  f r e q u e n t  p o l i c y  d e c i s i o n s  t h a t  c a n n o t  b e im p lem en ted  by o r ­
d in a r y  l e g i s l a t i o n .  S e c o n d ,  t h o s e  p o l i c y  d e c i s i o n s  m u st demand 

c a s e - b y - c a s e  f o r m u la t i o n  s o  t h a t  t h e y  c o u ld  n o t  b e  a d e q u a t e ly  
a d d r e s s e d  by  p r o s p e c t i v e  and g e n e r a l  r u l e s .  T h ir d ,  t h e  n e c e s s a r y  

c a s e - b y - c a s e  p o l ic y m a k in g  m u st b e u n d e r ta k e n  by t h e  sam e a g e n c y  t o  
w h ich  th e  o t h e r  a s p e c t s  o f  p o l i c y - c r e a t i o n  and im p le m e n ta t io n  h a v e  

b e en  c om m it te d  and c a n n o t  be c o m p e t e n t ly  p e r fo rm ed  by an  in d e p e n ­
d e n t  b o a rd  o r  t r i b u n a l .  O n ly  i f  t h e s e  t h r e e  c o n d i t i o n s  a r e  s a t i s ­
f i e d  c a n  a  c a s e  b e  made f o r  v e s t i n g  th e  a d j u d i c a t o r y  f u n c t i o n  i n
t h e  sam e p e r s o n s  who a r e  r e s p o n s i b l e  f o r  s u p e r v i s i n g  t h e  a f f a i r s  o f

. ..i . 0 0 r  -
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th e  a d m in i s t r a t i v e  a g e n c y .  Bu t s a t i s f y i n g  t h e s e  t h r e e  c o n d i t i o n s  
w i l l  n o t ,  by i t s e l f ,  be s u f f i c i e n t  t o  j u s t i f y  su ch  an a r r a n g em en t . 
I t  i s  a l s o  n e c e s s a r y  t o  show  t h a t  th e  n eed  fo r  c om b in in g  tr.e ad ­

j u d i c a t o r y  and s u p e r v i s o r y  f u n c t i o n s  i s  s o  a c u t e  t h a t  i t  o u tw e ig h s  

t h e  r i s k  o f  i n j u r y  t h a t  i s  a lw a y s  in h e r e n t  in  a b a n d o n in g  th e  o r d i ­
n a r y  a d h e r e n c e  t o  t h e  s e p a r a t i o n  o f  p o w e r s . T h e se  f a c t o r s  a r e  now 
e x am in ed  i n  t h e  c o n t e x t  o f  t h e  New York t a x  a p p e a l s  s y s t e m .

F i r s t , i s  t h e  a d m in i s t r a t i o n  o f  t h e  t a x  la w s  o f  New York th e  
k in d  o f  g o v e r n m e n ta l  a c t i v i t y  w h ich  r e q u i r e s  c o n s t a n t  and d e t a i l e d  

p o l ic y m a k in g ?  T h is  w ou ld  b e  th e  c a s e  i f  t h e  s u b j e c t  m a t te r  t o  be  
r e g u l a t e d  w er e  s o  e l u s i v e  t h a t  g e n e r a l  r u l e s  made in  a d v a n c e  by th e  

L e g i s l a t u r e  c o u ld  n o t  a d e q u a t e ly  a c h i e v e  t h e i r  p r i n c i p a l  g o a l s . * 
U n l ik e  s u c h  g e n e r a l  l e g i s l a t i v e  o b j e c t i v e s  a s  d i s c o u r a g in g  " u n f a i r  

and d e c e p t i v e  p r a c t i c e s , "  p r o m o t in g  " f a i r  c o m p e t i t i o n , "  o r  s e r v in g  

" t h e  p u b l i c  i n t e r e s t  and c o n v e n i e n c e , " 5 t h e  g o a l s  o f  t h e  t a x  s y s t e m  

h a v e  b e e n  t r a d i t i o n a l l y  r e g a r d e d  a s  a c h i e v a b l e  th r o u g h  p r e c i s e  f o r ­
m u la t io n  by l e g i s l a t i o n .  C e r t a i n l y  t h e  a c t i o n s  o f  th e  New York  

L e g i s l a t u r e ,  w h ic h  h a s  s e t  f o r t h  i t s  t a x  p o l i c i e s  in  a l e n g t h y  and  

d e t a i l e d  c o d e  o f  l e g i s l a t i o n ,  a r e  c o n s i s t e n t  w i t h  t h i s  v i e w .5
S e c o n d , e v e n  a s su m in g  a n e ed  e x i s t s  f o r  t h e  S t a t e  Tax Comm is­

s i o n  t o  make som e d i s c r e t i o n a r y  p o l i c y  d e c i s i o n s ,  v e s t i n g  a d j u d i ­
c a t o r y  p ow er  i n  i t  c a n  o n l y  b e  j u s t i f i e d  i f  t h e r e  i s  a n e ed  f o r  t h a t  

p o l i c y  t o  b e  made on  a c a s e - b y - c a s e  b a s i s ,  i n s t e a d  o f  th r o u g h  t h e  

u s e  o f  p r o s p e c t i v e  r u l e s .  P e rh a p s  i n  som e a r e a s  o f  r e g u l a t i o n  s u c h  

p o l i c y m a k in g  by  g e n e r a l  r u l e  may n o t  b e  e f f e c t i v e ,  f o r  e x am p le ,  i f  

t h e  s u b j e c t  m a t t e r  b e in g  r e g u l a t e d  i s  p r o n e  t o  s u b s t a n t i a l  and  f r e ­
q u e n t  c h a n g e s  s o  t h a t  a f i x e d  p o l i c y  p r e s c r i p t i o n  d e s ig n e d  f o r  o n e



s e t  o f  c i r c u m s t a n c e s  c a n n o t  be r e l i e d  upon t o  m eet th e  o v e r a l l  o b ­
j e c t i v e  in  a d i f f e r e n t  s i t u a t i o n .  In  a d d i t i o n  to  r a p id l y  changing 
c i r c u m s t a n c e s ,  som e a r e a s  o f  a d m in i s t r a t i v e  j u r i s d i c t i o n  may be so 

v a r i e d  and c om p le x  t h a t  p o l i c y  m ust be e n u n c ia t e d  som ew hat d i f f e r ­
e n t l y  in  e a c h  c a s e - - a  s t a t e  o f  a f f a i r s  t h a t  f a v o r s  p o l ic y m a k in g  by 
a d j u d i c a t i o n .^

The s u b j e c t  m a t te r  o f  p o l ic y m a k in g  in  th e  t a x  f i e l d  i s  e x ­
t r e m e ly  v a r i e d .  I t  i s  f a r  from  c l e a r ,  h ow ev er , t h a t  th e  k in d s  o f  
f a c t  s i t u a t i o n s  w h ich  a r e  u s u a l l y  p r e s e n t  in  c o n t e s t e d  t a x  d e t e r ­
m in a t i o n s  a r e  s o  d i f f e r e n t  t h a t  t h e y  c a l l  f o r  t r u l y  n o v e l  p o l i c y  
d e c i s i o n s  r a t h e r  th a n  th e  a p p l i c a t i o n  o f  e s t a b l i s h e d  p o l i c y  t o  new 

c i r c u m s t a n c e s .  M o reo v er , a s  th e  l e n g t h  and d e t a i l  o f  t h e  New York  

t a x  law  i n d i c a t e s ,  th e  L e g i s l a t u r e  h a s  r e sp o n d ed  t o  th e  c o m p le x i t y  

o f  f a c t  s i t u a t i o n s '  by a d d r e s s in g  t h e  s u b j e c t  w ith  g r e a t  p a r t i c u ­
l a r i t y .

F u r th e rm o r e ,  e v e n  in  t h e  k in d s  o f  c i r c u i t s r a n e e s  d e s c r ib e d  f o r  

w h ic h  a d j u d i c a t i o n  h a s  b e en  c la im e d  t o  b e  a p a r t i c u l a r l y  a p p r o ­
p r i a t e  p o l ic y m a k in g  v e h i c l e ,  th e  r u lem a k in g  p r o c e s s  may s t i l l  be  

w o r k a b le .  A l e a d in g  com m en ta to r  h a s  a r g u ed  t h a t  th e  f l e x i b i l i t y  o f  
r e g u l a t i o n  by p r i o r  r u l e  h a s  b e en  s e r i o u s l y  u n d e r e s t im a t e d :

A r u l e  c a n  b e  w r i t t e n  in  th e  form  o f  a s e t  o f  f a c t s  and an 
a n sw e r ,  and  t h e  r u l e  c a n  s p e c i f i c a l l y  p r o v id e  t h a t  a l l  
t h e  w o rd s u s e d  in  th e  r u l e  a r e  t o  be e v a lu a t e d  a g a i n s t  
t h e  s i n g l e  s e t  o f  f a c t s .  A r u l e  c a n  do  a n y th in g  an ad ­
j u d i c a t o r y  o p in i o n  can  d o . . . . An a d j u d i c a t o r y  o p in io n  
c a n  n e v e r  s a y  a n y th in g  t h a t  c a n n o t  be s a i d  a s  w e l l  o r  
S e t t e r  in  a r u l e /1
T h ir d , e v e n  i f  s u b s t a n t i a l  p o l i c y  d e c i s i o n s  m u st b e made i n  a 

c o n t i n u i n g ,  d i s c r e t i o n a r y  way on a  f l e x i b l e  c a s e - b y - c a s e  b a s i s ,  a  

f u r t h e r  n e e d  m u st b e  d e m o n s t r a t e d . Such  f l e x i b l e  p o l i c y  f o r m a t io n
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m ig h t  a l s o  b e d e v e lo p e d  in  d e c i s i o n s  made by a t r i b u n a l  t h a t  i s  i n ­
d e p e n d e n t  o f  th e  a g e n c y  t h a t  h a s  r e s p o n s i b i l i t y  f o r  p r o s e c u t in g  th e  
c a s e s .  C o n s e q u e n t ly ,  th e  p r o p r i e t y  o f  u n i t i n g  a l l  f u n c t i o n s  in  one  

a g e n c y  m u st d ep end  on an a rgum en t t h a t  t h i s  p o l ic y m a k in g  m ust be in  

t h e  sam e h an d s a s  t h o s e  who o t h e r w i s e  make p o l i c y  th r o u g h  ru lem ak ­
in g  and e n fo r c e m e n t  d e c i s i o n s .  D iv id e d  p o l ic y m a k in g  i s  common in  
t h o s e  a r e a s  o f  law  in  w h ich  r u l e s  a r e  p r o m u lg a te d  by t h e  L e g i s l a ­
t u r e  and a l s o ,  in  a s u b o r d in a t e  and l im i t e d  way, by th e  in d e p e n d e n t  
common law  c o u r t s .  D iv id e d  p o l ic y m a k in g  a l s o  e x i s t s  w ith  r e s p e c t  
t o  t a x  p o l i c y ,  i n s o f a r  a s  i n t e r s t i t i a l  p o l i c y  d e c i s i o n s  a r e  made by 

t h e  U n it e d  S t a t e  Tax C ou r t and o t h e r  f e d e r a l  c o u r t s  d e c id in g  t a x  

m a t t e r s .  To j u s t i f y  r e t e n t i o n  o f  t h e  a d j u d i c a t o r y  f u n c t i o n  i n  t h e  

S t a t e  Tax C om m iss io n , i t  i s  n e c e s s a r y  t o  a r g u e  t h a t  p o l ic y m a k in g  by 

an in d e p e n d e n t  t r i b u n a l  w ou ld  c r e a t e  u n a c c e p t a b l e  p r o b lem s  o f  c o o r ­
d i n a t i o n . ^  B u t t h e  e x a m p le s  g i v e n  o f  f e d e r a l  t a x  a d j u d i c a t i o n  a s  

w e l l  a s  t h o s e  o f  o t h e r  a g e n c i e s  i n  w h ic h  c a s e s  a r e  d e c id e d  by in d e ­
p e n d e n t  b o a r d s  show  t h a t  t h i s  n e ed  n o t  b e  t h e  r e s u l t . 11

A som ew hat d i f f e r e n t  d e f e n s e  o f  u n i t i n g  a d j u d i c a t i v e  w ith  
l e g i s l a t i v e  and e x e c u t i v e  p o l ic y m a k in g  i n  th e  a r e a  o f  t a x  a p p e a l s  

m ig h t  b£  b a s e d  on  t h e  c l a im  t h a t  an in d e p e n d e n t  a d j u d i c a t o r  w ou ld  

l a c k  t h e  t e c h n i c a l  c o m p e te n c e  t o  make su c h  p o l i c y  d e t e r m in a t io n s  

i n t e l l i g e n t l y .  A lth o u g h  t h i s  p o s i t i o n  m ig h t  b e  p l a u s i b l e  w ith  r e ­
s p e c t  t o  a s y s t e m  t h a t  t r a n s f e r s  a d j u d i c a t i o n  from  th e  a g e n c y  t o  

th e  common law  c o u r t s ,  i t  i s  u n c o n v in c in g  i f  t h e  in d e p e n d e n t  t r i ­
b u n a l c o n t e m p la t e d  w ou ld  i t s e l f  b e  l im i t e d  t o  d e t e r m in a t i o n  o f  t a x  

i s s u e s  an d  i t s  m embers w ou ld  b e s p e c i a l l y  q u a l i f i e d  in  t h a t  f i e l d .



F in a l l y ,  th e  n eed  t o  r e t a i n  a d j u d i c a t i o n  in  th e  p r im a ry  a g en cy  
i s  s om e t im e s  b a sed  on t h e  d e s i r a b i l i t y  o f  u s in g  th e  p r o c e s s  o f  d e ­
c i s io n m a k in g  i n  i n d i v i d u a l  c a s e s  t o  in fo rm  th e  a g e n c y ' s  o th e r  ac-  

12t i v i t i e s .  The e x p e r i e n c e  o f  a d j u d i c a t i o n  i s  deem ed in v a lu a b l e  in  
a l l o w in g  a g e n c y  h e a d s  t o  u n d e r s ta n d  t h e  c o n c r e t e  im p a c t  o f  t h e i r  

a c t i o n s .  T h is  argum en t i s  a l s o  u n p e r s u a s iv e  w ith  r e g a r d  t o  ta x  ap ­
p e a l  a d j u d i c a t i o n .  W hatever in f o r m a t io n  t h e  a g e n c y  a c q u i r e s  from  
a d j u d i c a t i o n  c o u ld  b e a s  e a s i l y  a c q u ir e d  from  i t s  p a r t i c i p a t i o n  in  
t h e  sam e m a t t e r s  a s  an a d v o c a t e  and from  th e  d e c i s i o n s  r en d e r ed  by 
t h e  in d e p e n d e n t  r e v ie w  a g e n c y .

T h is  b r i e f  d i s c u s s i o n  r e v e a l s  t h a t  n on e  o f  t h e  n e e d s  t h a t  
w ou ld  j u s t i f y  a  d e p a r tu r e  from  o r d in a r y  p r i n c i p l e s  se em s p a r t i c u ­
l a r l y  a c u t e  i n  th e  f i e l d  o f  t a x  a p p e a l s .  The b e n o f i t s  t h a t  do a c ­
c r u e  m u st b e b a la n c e d  a g a i n s t  th e  r i s k s  a s s o c i a t e d  w i t h  su ch  a d e ­
p a r t u r e .  Among t h e s e  r i s k s  i s  th e  p o s s i b i l i t y  t h a t  t h e  c o m b in a t io n  

o f  f u n c t i o n s  w i l l  l e a d  t o  d e c i s i o n s  i n f l u e n c e d  n o t  m e r e ly  by im per ­
s o n a l  p o l i c y  c o n s i d e r a t i o n s ,  b u t  a l s o  by  s u c h  e n t i r e l y  e x t r a n e o u s  
f a c t o r s  a s  t h o s e  d i s c u s s e d  in  t h i s  R e p o r t .

A d d i t i o n a l l y ,  t h e  v e r y  i n t r u s i o n  o f  new p o l ic y m a k in g  c o n s i d e r ­
a t i o n s  in  a d j u d i c a t i o n  im p o s e s  c o s t s  on  t a x p a y e r s  in  t h e  form  o f  

s u r p r i s e ,  u n c e r t a in t y ,  and  r e t r o a c t i v i t y .  In  f a c t ,  i t  s h o u ld  b e  

c l e a r  t h a t  t h e  s p e c i a l  n e e d s  d i s c u s s e d  w h ic h ,  u n d er  c e r t a i n  c ir c u m ­
s t a n c e s ,  m ig h t  j u s t i f y  s u c h  p o l i c y - o r i e n t e d  a d j u d i c a t i o n  am ount e x ­
a c t l y  t o  a d e f e n s e ,  in  t h e s e  c i r c u m s t a n c e s ,  o f  s u r p r i s e ,  u n c e r t a in ­
t y  and r e t r o a c t i v i t y . 1,3 B u t t h e s e  n e e d s  s h o u ld  b e  g r e a t  in d e e d  b e ­
f o r e  t h e y  a r e  m e t in  w ays s o  a l i e n  t o  ou r  l e g a l  t r a d i t i o n .  S u r e ly ,  

n o  o n e  w ou ld  s u g g e s t  t h a t  t h e  im p o s i t i o n  o f  c r im in a l  s a n c t i o n s
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s h o u ld  f o l l o w  t h i s  model# a l th o u g h  a p l a u s i b l e  c a s e  m ig h t be made 

t h a t  s o c i e t y  w ou ld  b e n e f i t  from  a c r im in a l  law  p o l i c y  t h a t  was 

f l e x i b l e #  in d iv id u a l i z e d #  and c o o r d in a t e d  w ith  o t h e r  law enforce­

m en t a c t i v i t i e s . ^  W h ile  s t a b i l i t y #  g e n e r a l i t y #  and p r e d i c t a b l i t y  
a r e  im p o r ta n t  v a lu e s  in  a l l  a r e a s  o f  law# i t  tyas b e e n  s u g g e s t e d  

t h a t  t h e  r e q u ir e m e n t s  o f  e co n om ic  p la n n e r s  make them  p a r t i c u l a r l y  
c r i t i c a l  i n  th e  f i e l d  o f  t a x a t i o n .  T h is  f a c t  s h o u ld  a r g u a b ly  l e a d  
t o  r e q u i r i n g  e v e n  s t r o n g e r  j u s t i f i c a t i o n  f o r  ad h o c  p o l ic y m a k in g  in  
t a x  a d m i n i s t r a t i o n .15

In  sum , t h e  r e a s o n s  t h a t  a r e  c la im e d  t o  j u s t i f y  t h e  com b in a ­
t i o n  o f  f u n c t i o n s  in  o t h e r  a d m in i s t r a t i v e  a g e n c i e s  are# in  t h e  c a s e  

o f  t h e  S t a t e  Tax Comm ission#  i n s u f f i c i e n t  t o  o v e r c om e  t h e  p re sum p ­
t i o n  i n  f a v o r  o f  im p erson a l#  a  p r i o r i  r u l e s  a p p l i e d  by an  in d e p e n ­
d e n t  and  im p a r t i a l  t r i b u n a l . 16 Even in  t h e  a b s e n c e  o f  any sh ow in g  

o f  a c t u a l  b ia s#  t h i s  d i s c u s s i o n  p o i n t s  in  t h e  d i r e c t i o n  o f  c h a n g in g  
t h e  c u r r e n t  s t r u c t u r e .
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