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Introduced: 1/25/88 5-1622B
Referred: Resources and

Finance

IN THE SENATE BY ZH^ROFF

SENATE BILL NO. 366
' ‘I

IN THE LEGIS LATURE OF THE STATE OF A LASKA 

FIFTEENTH LEGISLATUR E - SECOND SESSION

A  BILL

For an Act entitled: "An Act establishing rebates for m o t o r  fuel taxes for

fuel u s e d  in wat er c r a f t  outside the state; and l imit­

ing the authority of the attorney general and the

Department of Revenue to recover refunds paid before

the effective date of this Act; and providing for an

effective date."

BE IT ENACTED B Y  THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.40 is amended b y  adding a new section to read:

Sec. 43.40.033. REFUND OF T A X  PAID ON FUEL USED IN O R  ON W A T E R­

CRAFT OUTSIDE THE STATE. (a) A  purchaser of motor fuel sold and 

delivered in the state on w h i c h  the tax levied by AS 43.40.010(a)(2) 

has b e e n  paid  is entitled to a r e f und of the tax paid on all fuel used 

or consumed in the ope ration of w a t e r c r a f t  outside the state.

(b) The department shall adopt the necessa ry regulations to

implement this section and prescribe the appropriate forms for a

p urchaser to use to ensure that the motor fuel was us ed or consumed in 

the op eration of w aterc r a f t  outside the state.

* Sec. 2. AS 43.40.050(b) is amen ded to read:

(b) A  person entitled to a [CLAIM FOR] refund u nder AS 43.40.-

030 - 43.40.035 must file a c laim for the refund [AS 43.40.030 OR 

43.40.035 SHALL BE FILED] w i t h i n  one year from the date of the p u r­

chase of the mo tor fuel as indicated on the invoice, and failure to

file w i t h i n  the one-year p er iod is a w a i v e r  of the right to the r e­

fund. A  claim is considered to be filed when the claim is m a i l e d  or
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perso n a l l y  presented to an office of the department.

* Sec. 3. The provisions o f  AS 4 3 . A O . 033, added b y  sec. 1 o f  this Act, 

apply to m o t o r  fuel sold and delivered in the state and u s e d  or consumed in 

the ope ration of wat ercraft outside the state after June 30, 1988.

* Sec. A. Notwithstanding AS 37.10.090, the attorney general and the 

Department o f  Revenue may not r e c over from the purch aser o f  motor fuel sold 

and delivered in the state a r efund o f  the m o t o r  fuel tar paid to the 

p u r c haser u n d e r  AS A3.A 0 . 0 1 0 ( a ) (2) before J u l y  1, 1988, for m o t o r  fuel that 

was u s e d  or consumed in the operati.on of w a t e r c r a f t  outside the state.

* Sec. 5. This A c t  takes effect J u l y  1, 1988.
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P repa red  by Steven E. K e t t e l  
D i r e c t o r ,  Income & Exc ise  Audit  
Department  o f  Revenue 
Feb rua ry  1,  1988

A na l y s i s  o f  SB 366

P r i o r  t o  J u l y ,  1984 ,  the Depar tment o f  Revenue d id  no t  i s s u e  motor  f u e l  
t a x  r e fu nd s  t o  i n - s t a t e  p u r c h a s e r s ,  such as f i she rmen  and f i s h  p r o c e s s o r s  t h a t  
used the f u e l  o u t s i d e  the s t a t e ’ s 3 - r a i l e  t a x in g  j u r i s d i c t i o n .  I n  J u l y ,  1984 the 
Department began i s s u i n g  the r e f u n d s ,  and a t  the same t ime a s s e s s in g  the motor  
f u e l  t ax  a g a in s t  o u t - o f - s t a t e  f u e l  pu rcha se r s  t h a t  impor ted untaxed f u e l  and 
used the f u e l  i n  s t a t e  w a te r s .  S e v e r a l  r e c e n t  U .S .  Supreme Cour t  d e c i s i o n s  
a l l ow in g  a p r o p e r l y  app o r t i o n ed  t a x  were the b a s i s  f o r  the change in  the 
Depa r tment 's  w a t e r c r a f t  t a x  p o l i c y .

Th is  p o l i c y ,  which p la ced  the in c id ence  o f  the  t a x  on the use o f  the f u e l  
i n - s t a t e  was o v e r tu rn e d  by a Depa r tmenta l  Hea r ing  D e c i s i o n  # 87 -07  dated March 20 ,  
1987. Th is  d e c i s i o n  was based on the l a c k  o f  a s p e c i f i c  r e g u l a t i o n ,  as w e l l  as 
some u n d e r l y i n g  l a c k  o f  c l a r i t y  i n  the law. L a t e r  i n  September o f  1987 ,  the 
A t t o rn ey  G e n e r a l ' s  o f f i c e  adv i sed  t h i s  Department t h a t  a d d i t i o n a l  s t a t u t o r y  
a u t h o r i t y  was n e ce s sa r y  t o  suppo r t  the t a x  r e fu nd s  t o  those  pu rchas ing f u e l  
i n s i d e  but  consuming i t  o u t s i d e  the 3 -m i l e  l i m i t .

SB 366 would p r o v id e  the n e ce s sa r y  a u t h o r i t y  f o r  the  Department t o  i s su e  
r e fu nd s  o f  t ax  t o  o u t - o f - s t a t e  consumers. The l e g i s l a t i o n ,  however ,  does no t  
p r o v id e  a mechanism f o r  t a x in g  f u e l  impor ted and consumed by a v e s s e l  i n  t h i s  
s t a t e .  Passage o f  t h i s  l e g i s l a t i o n  w i thou t  c o n s i d e r a t i o n  o f  the im po r t a t i o n  
i s s u e  i s  s t r o n g l y  opposed.

Depa r tmen t ' s  P o s i t i o n  on SB 366

The Department opposes t h i s  l e g i s l a t i o n  f o r  the f o l l o w i n g  r e a son s :
1) The l e g i s l a t i o n  f u r t h u r  nar rows the s t a t e ' s  t a x  base  by app ro x ima te l y  
$2 m i l l i o n  pe r  y e a r .
2 )  The r e c i p i e n t s  o f  these  r e fu nd s  a r e ,  by an ove rwhe lming m a j o r i t y ,  non­
r e s i d e n t  i n d i v i d u a l s  and bu s in e s s e s .  Based upon ou r  18 month r e fu nd ing  p r o j e c t ,  
o n l y  14% o f  the c la im an t s  l i s t e d  i n - s t a t e  a d d re s s e s .
3 ) Pu rchase r s  o f  o u t - o f - s t a t e  f u e l  do no t  pay the  5<? t a x  and thus have a 
c om pe t i t i v e  advantage ove r  t h e i r  A la ska  r e s i d e n t  c om p e t i t o r s .
4 )  We have no t  seen ev idence showing t h a t  w i thou t  the r e fu nd  l e g i s l a t i o n ,  
motor  f u e l  pu rchase r s  w i l l  move o f f - s h o r e  t o  make t h e i r  f u e l  pu rchases .  We have 
no ev idence t h a t  f u e l  s o l d  on the h igh seas i s  s i g n i f i c a n t l y  cheaper than f u e l  
s o ld  o n - s h o r e .
5)  The w a t e r c r a f t  t a x  account i n  the g e n e r a l  fund has h i s t o r i c a l l y  been used 
as a benchmark f o r  a p p r o p r i a t i o n s  t o  h a rb o r  f a c i l i t i e s  around the s t a t e .  A 
dec rease  in  mar ine f u e l  t ax  may reduce fund ing  f o r  these  e s s e n t i a l  s e r v i c e s  and 
f a c i l i t i e s .
6 )  A p r e l im i n a r y  i n d i c a t i o n  f rom the Department o f  T r a n s p o r t a t i o n  & P u b l i c  
F a c i l i t i e s  i s  t h a t :

A) t h e r e  a r e  d e f e r r e d  maintenance c o s t s  on the  o r d e r  o f  t h r e e  o r  f o u r  t imes 
the annua l  income from t h i s  s ou rce ;

B) debt s e r v i c e  c o s t s  a l o n e  f o r  w a t e r c r a f t  f a c i l i t i e s  exceed $ 1 , 0 0 0 , 0 0 0  pe r  
y e a r ,  w i thou t  a l l o w i n g  f o r  any new c o n s t r u c t i o n ;

C) these  r e fu nd s  come d i r e c t l y  f r om the highway f u e l  t a x  account  and the 
A dm in i s t r a t i o n  has l e g i s l a t i o n  pending t o  i n c r e a s e  these  r evenues .
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