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Fiscal Note (analysis)
draft CSHB 70 (Fin)

The fiscal note on CSHB 70 reflects a total cost of § 89,723.00 to be covered
by program receipts. The following is a breakdown of the ) 89,723.00.

1 Eiecutive Secretary. Range 18A, PX position (11 months):

34 419 Salary
9,873 Benerits

44 292 Total
1Investigator IIl. Range 18A, GGU position (11 months);

34 243 Salarr
9,838 Benerits

44,081 Total
Subtotal - Personal Services: $ 88,373.00
The Dill also grants the board authority to order a licensee to submit to a
medical or psychiatric examination by an appointee of the board, at the

E)_oard's expense. The following costs are associated with these examina-
jons:

2 medical examinations at $175.00 each ~ -$  350.00
2 psychiatric examinations at $500.00 each - § 1.000.00

Subtotal - Examinations:  $ 1,350.00
TOTAL: $89.723.00

Surcharge Calculation:

945 active pthicians gas of 3-31-87) N
Projected decline of 25% - 709 active physicians
$89,723 divided by 709 *$ 126.54 (per license surcharge)

Note: currently doctors pay $150 per year
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AMENDMEN

Offered in the SENATE

TO: SCS CSHB 70 (Judiciary)

26:

Page 1, lines 11

Delete all material

Page 1, line 27:

Delete "Sec. 2"

Insert "Section 1"

Renumber following bill

Page.2, after line 24:

Insert a new bill section to read:

"* Sec. 4. AS 08.64

Sec. 08.64.103. INVESTIGATOR;

sulting with the board,

are not members of the board; one shal

tor for the board; the other shall be

retary for the board. The

(D conduct 1investigations
chapter, and into alleged violations
the board;

(2) at the request of the

1-

EXECUTIVE SECRETARY.

the department shall

5-0291Pa
Hein

E//>12]

T

sections accordingly.

is amended by adding a new section to read:

After con-—
employ two persons who
I be assigned as the investiga—

assigned as the executive sec—

investigator shall

into alleged violations of this

of regulations and orders of

board, <conduct 1investigations

5/12/87
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Page

Page

- 5-0291Pa
Hein

based on complaints filed with the department or with the board; and

) be directly responsible and accountable to the
except that only the. department has authority to terminate the inves—
tigator®s employment and the department shall provide day to day and

administrative supervision of the investigator.

10, line 13, after "* Sec. 21.":

Insert "AS 08.01.050(c);"

10, lines 18 - 19:
Delete "AS 08.01.050(c),as amended by sec. 1"

Insert "AS 08.64.103, as added by sec. 4"

10, line 26:

Delete "AS 08.01.050(c),as amended by sec. 1"

Insert "AS 08.64.103, as added by sec. 4"

-2- 5/12/87
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Offeredt 5/7/87 5-0291P
Referred: Finance

Original sponsors: Sund, Koponen,

IN

Taylor and Zawacki

THE HOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the State Medical Board and to

BE

services provided for boards established under AS 08;
amending Rule 504(d) of the Alaska Rules of Evidence;
and providing for an effective date."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.01.050(c) 1is amended to read:
(c) After consulting with the State Medical Board (AS 08.64.-
010), the department shall employ two persons [AN INDIVIDUAL] who are
not members [IS NOT A MEMBER] of the board: one shall [TO] be assigned
as the investigator for the board; the other shall be assigned as the
executive secretary for the board. The investigator shall
(2) at the request of the State Medical Board, conduct
investigations based on complaints filed with the department or with
the board; and
(1) conduct investigations into alleged violations of AS
08.64, and into alleged violations of regulations and orders of the
State Medical Board;
(3) be directly responsible and accountable to the State
Medical Board, except that only the department has authority to termi-
nate the investigator®"s employment and the department shall provide
day to day and administrative supervision of the investigator.
* Sec. 2. AS 08.01.065(c) 1is amended to read:
(©) A fee established under this section must reflect, to the

extent possible, the actual costs to the department of the activity

HBOO70F -1- SCS CSHB 70(Jud)
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for which the fee is charged. The actual or anticipated costs to the
department of services provided to or on behalf of a board must re-
fleet, to the extent possible, the amount of fees the department
collects from persons in occupations regulated by the board.
Sec. 3. AS 08.03.010(c) (11) is amended to read:

(11) State Medical Board (AS 08.64.010) -- June 30, 1991
[JUNE 30, 1987] .
Sec. 4. AS 08.64.101 is amended to read:

Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

(2) develop written guidelines to insure that licensing
requirements are not wunreasonably burdensome and the issuance of
licenses is not unreasonably withheld or delayed;

(3) submit an annual report of its proceedings to the
governor, including a statement of money received and disbursed;

(4) after a hearing, impose disciplinary sanctions on
persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses 1is
contingent upon proof of continued competency on the part of the
licensee; and

(6) coordinate with private professional organizations to
establish an impaired medical professionals program to treat persons
licensed under this chapter who abuse addictive substances.

Sec. 5. AS 08.64.200 is amended by adding a new subsection to read:
(b) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded in the nationwide

disciplinary data bank of the Federation of State Medical Boards.

* Sec. 6. AS 08.64.210(b) is repealed and reenacted to read:

SCS CSHB 70(Jud) *Q* HBOO7OF
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* Sec.

test

* Sec.

(b)
be
7.
@
the

8.

Sec.

The deadline for submitting an exam application to the board
established by regulation.
AS 08.64.220(a) 1is repealed and reenacted to read:

The board shall offer a written examination sufficient to
applicant™s fitness to practice medicine or osteopathy.

AS 08.64.255 1is amended to read:

08.64.255. INTERVIEW REQUIRED. All applicants for licen-

sure must [A LICENSE UNDER AS 08.64.250 SHALL] be interviewed in

person by at least one member of the board before a [license will be

issued.

The interview must [SHALL] be recorded. |If [, AND, IF] the

application is denied on the basis of the interview, the denial must

[SHALL] be stated in writing® with the reasons for it, and the record

must [SHALL] be preserved.

*Sec. 9. AS 08.64.270 is amended to read:
Sec. 08.64.270. TEMPORARY PERMITS. (a) The board may issue a
temporary permit to a physician applicant, osteopath applicant, or

podiatry [AN] applicant who meets the requirements of AS 08.64.200,

08.64.205, or 08.64.209 and pays the required fee.

()

A temporary permit issued under this section 1is valid for

eight months or until the board meets to consider the application,

whichever occurs first.

©)

A temporary permit issued under this section may be renewed

at the board"s discretion one time only.

* Sec.

10.

Sec.

AS 08.64.272 is repealed and reenacted to read:

08.64.272. RESIDENCY AND INTERNSHIP PERMITS. (a) A person

may not serve as a resident or intern without a permit 1issued under

this section.

board may

HBOO70f

®)

For the limited purpose of residency or internship, the

issue a permit to an applicant without examination if the
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applicant meets the requirements of AS 08.64.200(a)(2) and applicable
regulations of the board, pays the required fee, and has been accepted
by an eligible institution in the state for the purpose of residency
or internship.

(c) A permit issued under this section is valid for the period
specified by the board, but not to exceed one year after the date of
issue.

*Sec. 11. AS 08.64.311 isrepealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish
license renewal daces. Licenses shall be renewed biennially, unless
the commissioner, by regulation, provides for more frequent renewals.

*Sec. 12. AS 08.64.313 isrepealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the state may hold an inactive license. A person who
practices in the state, however infrequently, shall hold an active
license.

*Sec. 13. AS 08.64.331(a) is amended to read:
(a) If the board finds that a licensee has committed an act set
out in AS 08.64.326(a), the board may
(1) permanently revoke a license to practice;
(2) suspend a license for a determinateperiod of time;
(3) censure a licensee;
4) issue a letter of reprimand;
(5) place a licensee on probationarystatus andrequire the
licensee to
(A) report regularly to the board on matters involving
the basis of probation;
(B) limit practice to those areas prescribed;

© continue professional education until a

SCS CSHB 70(Jud) -4- HBOO70F
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satisfactory degree of skill has bee. attained 1in those areas
determined by the board to need improvement;
(6) impose limitations or conditions on the practice of a
licensee; [OR]
@) impose a civil fine of not more than $10,000; or
(3) impose one or more of the sanctions set out in (1) -
(7)) [(1) - (6)] of this subsection.
*Sec. 14. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR
INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under this chapter is adjudged mental-
ly incompetent or insane by a final order or adjudication of a court
of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental illness, the person®s license shall be
suspended by the board. The suspension shall continue in effect until
the court finds or adjudges that the person has been restored to
reason or until a licensed psychiatrist approved by the board deter-
mines that the person has been restored to reason.

*Sec. 15. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-
PENSION OR SURRENDER. The board shall promptly report to the Federa-
tion of State Medical Boards for inclusion in the nationwide disci-
plinary data bank license refusals under AS 08.64.240, actions taken
by the board under AS 08.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.

*Sec. 16. AS 08.64.336 is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (€))

A physician who professionally treats a person licensed to practice

medicine or osteopathy in this state for alcoholism or drug addiction,

HBOO70f -5- SCS CSHB 70(Jud)
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or for mental, emotional, or personality disorders, shall report it to
the board if there is probable cause that the person may constitute a
danger to the health and welfare of that person patients or the
public if that person continues in practice. The report shall state
the name and address of the person and the condition found.

(»)) A hospital that revokes, suspends, conditions, restricts,
or refuses to grant hospital privileges to, or imposes a consultation
requirement on, a person licensed to practice medicine or osteopathy
in the state shall report to the board the name and address of the
person and the reasons for the action within seven working days after
the action is taken. A hospital shall also report to the board the
name and address of a person licensed to practice medicine or osteo-
pathy in the state if the person resigns hospital staif privileges
while under investigation by the hospital or a committee of the hospi-
tal and the investigation could result in the revocation, suspension,
conditioning, or restricting of, or the refusal to grant, hospital
privileges, or in the imposition of a consultation requirement. A
report is required under this subsection vregardless of whether the
person voluntarily agrees to the action taken by the hospital. A
report is not required if the sole reason for the action is the per-
son"s failure to complete hospital records in a timely manner or to
attend staff or committee meetings. In this subsection "consultation
requirement”™ means a restriction placed on a person"s existing hospi-
tal privileges requiring consultation with a designated physician or
group of physicians in order to continue to exercise the hospital
privileges.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there

is reasonable cause to believe that the person who is the subject of

SCS CSHB 70(Jud) -6- HB0O70F
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the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its findings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a license under AS 08.64.331(c) Dbefore
appointing an examining committee or before the committee makes or
reports its findings.

(d) If the board finds that a person licensed to practice medi-
cine or osteopathy is unable to continue 1in practice with reasonable
safety to the person®s patients or to the public, the board shall
initiate action to suspend, revoke, limit, or condition the person3
license to the extent necessary for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that 1in good
faith submits a report under this section or participates in an inves-
tigation or judicial proceeding related to a report submitted under
this section is immune from civil or criminal liability for the sub-
mission or participation.

() A physician or hospital may not refuse to submit a report
under this section or withhold from the board or its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence

(1) concerns a matter that was disclosed in the course of a
confidential physician-patient or psychotherapist-patient relationship
or during a meeting of a hospital medical staff, governing body, or
committee that was exempt from the public meeting requirements of
AS 44.62.310; or

(2) is required to be kept confidential under AS 18.23.030.

* Sec. 17. AS 08.64 is amended by adding a new section to read:

HBOO70f -7- SCS CSHB 70(Jud)
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SCS

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under this chapter, the board may order a person
to whom it has issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board®s expense. An examination may include the required submission
of biological specimens requested by the examining physician or prac-
titioner.

*Sec. 18. AS 18.20.050 is amended to read:

Sec. 18.20.050. DENIAL, SUSPENSION™ OR REVOCATION OF LICENSE.
The department may deny, suspendA or revoke a license 1in a case 1in
which it finds that there has been a substantial failure to comply
with the requirements established under AS 08.64.336 or AS 18.20.060 -
18.20.080.

*Sec. 19. AS 18.23.030 is amended by adding a new subsection to read:

(d) Notwithstanding the provisions of (b) and (c) of this sec-
tion, information contained in a report submitted to the State Medical
Board, and information gathered by the board during an investigation,
under AS 08.64.336 is not subject to subpoena or discovery unless and
until the board takes action to suspend, revoke, limit, or condition a

license of the person who is the subject of the report or investiga-

*Sec. 20. Rule 504(d) of the Alaska Rules of Evidence 1is amended to

(d) EXCEPTIONS. There is no privilege under this rule:
(1) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patient

is an element of the claim or defense of the patient, of any party

CSHB 70(Jud) -8- HBOO70f
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claiming through or under the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party; or after the patient®s death, in any
proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. |If the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or apprehen-
sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela-
tionship. As to a communication relevant to an issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela-
tionship.

(4) Proceedings for Hospitalization. For communications
relevant to an issue in proceedings to hospitalize the patient for
physical, mental or emotional illness, if the physician or psycho-
therapist, 1in the course of diagnosis or treatment, has determined
that the patient 1is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient is required to report to a public
employee, or as to information required to be vrecorded 1in a public
office, if such report or record is open to public inspection, or as
to information or matters contained in or vreasonably raised by a
report submitted under AS 08.64.336, other than information that would
establish the identity of a patient, wunless the court finds that it is
necessary to admit the identifying information in order to serve the
interests of justice.

(6) Examination by Order of Judge. As to communications

HBOO70f -9- SCS CSHB 70(Jud)
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made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the
examination is by order of the court upon the request of the lawyer
for the defendant in a criminal proceeding in order to provide the
lawyer with information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a defense
based on his mental or emotional condition.

(7) Criminal Proceeding. For physician-patient cominunica-
tions in a criminal proceeding. This exception does not apply to the
psychotherapist-patient privilege.

*Sec. 21. AS 08.64.260(b), 08.64.260(c), 08.64.260(d), 08.64.370(4),
and AS 18.20.076 are repealed.

*Sec. 22. The commissioner of commerce and economic development may
impose a one-time surcharge on persons licensed under AS 08.64 to cover the
costs during fiscal year 1988 of employing an investigator and an executive
secretary for the State Medical Board required under AS 08.01.050(c), as
amended by sec. 1 of this Act. In subsequent fiscal years, these positions
shall be considered services to the State Medical Board for purposes of
establishing fees under AS 08.01.065.

* Sec. 23. Section 22 of this Act takes effect on the effective date of
the section or sections of a version of the bill containing the operating
budget for fiscal year 1988 that authorizes fiscal year 1988 funding for
the positions of investigator and executive secretary of the State Medical

Board, established under AS 08.01.050(c), as amended by sec. 1 of this Act.

SCS CSHB 70(Jud) -10- HBOO70F



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. O. Box V
Juneau, Alaska 99811
(907) 465-4919

MEMORANDUM

T0: Senate Judiciary Committee members

FROM: Rep. John Sund

DATE: May 7, 1987

RE: Changes made to CS HB 70 (Finance) am in Senate CS for

CS HB 70 (Judiciary)

Essentially three changes were made in this bill in the
proposed Senate Judiciary committee substitute. These changes
appear in five places in the bill and are explained below:

1) Sec. 9; Page 3, Line 15: Rewriting of AS 08.64.270 was
added to the bill in order to clarify temporary permits. This
change was made to accomodate the clarification of resident
and intern permits as described below.

1
2) Sec, 10; Page 3, Line 25: Present statute was 1inconsistent
regarding resident and intern permits. One statute, AS
08.64.374 (4), exempted residents and interns from licensing
under the State Medical Board while AS 08.64.272 stated that

the Board may issue temporary permits to residents and
interns.

This section clarifies that residents and interns must have
a permit in order to train in the state and lists the
requirements for the permit. Note that much of the
requirements are subject to Board regulations.

This section also changes the term from "temporary permit"
to "permit” to avoid confusion with temporary permits issued
under AS 08.64.270.

AS 08.64.374 (4) is also repealed to clean up the
inconsistency in present statute.



3) Sec. 16; Page 6. Line 10: This change specifies that
hospitals must report to the Board within seven working days
after the hospital has taken action against a physician. This
change accomplishes two things: sets a perameter on the
reporting requirement in the bill and complies with hospital
reporting requirements under Title 18, the health statutes.
Those statutes were also amended to better conform to this
bill. That change 1is explained below.

4) Sec. 18; Page 8, Line 10: This change adds to the
Department of Health and Social Services the power to revoke a
hospital license for noncompliance with the reporting
requirements of this bill.

5) Sec. 21; Page 10, Line 13: Added to the repealers are AS
08.64.360(4), as explained above, and AS 18.20.076. The
latter statute specifies that hospitals must report their
physician-restriction actions to the Board within seven days.
That has been written into AS 08.64.336 in this bill so the
Title 18 statute is not needed.



Senate CS For CS For HB 70 (Judiciary)

SECTIONAL ANALYSIS
Revised May 8, 1987

Prepared by Rep. John Sund®"s office.

(Note: Changes made in the Senate Judiciary CS are marked
with an asterisk. They are also explained in the
accompanying memo.)

Section 1 (Page 1, Line 11) amends present statute to allow
the Department of Commerce and Economic Development to hire
an executive secretary for the State Medical Board 1in
addition to the investigator that is already specified in
statute. The executive secretary will enable the Board to
more effectively perform its investigative functions,
thereby strengthening the Board. It is worth noting that
although present statute specifies that the Department will
hire an investigator for the Board, there is presently no
employee of the Division of Occupational Licensing assigned
solely to the Board. One 1investigator covers the Medical,
Dental, Nursing and Pharmaceutical boards. One major
purpose of this legislation is to nrovide the funds, through
increased license fees, to enforce present statute and
improve the Board®"s 1investigation process.

Section 2 (Page 1, Line 27) attempts to ensure that
licensees under all boards in the division are getting their
money"s worth in terms of services from their respective
boards. Present statute requires that license fees reflect
services. This section adds the reciprocal concept that
services reflect fees, to the extent possible. Note that
this section applies to all beards - not just the Medical
Board. In essence, this asks the division to allocate to
each board the amount collected from that board.

Section 3 (Page 2, Line 5) extends the State Medical Board
to June 30, 1991. It is due for sunset on June 30 of this
year.

Section 4 (Page 2, Line 8) adds to the Medical Board"s
duties the ability to coordinate with a private organization
a treatment program for physicians with substance abuse
problems. Impaired physicians now have the ability to seek
voluntary treatment, thereby preventing formal license
restricting action by the board. But this would enable the
Board to have a program on line and increase the Board"s
ability to monitor the treatment. The private organization
that would establish the program would most likely be the
Alaska Medical Association.

Section 5 (Page 2, Line 25) requires that all applicants be
checked through the Federation of State Medical Boards
disciplinary data bank for any previous problems.



Section 6 (Page 2, Line 29) repeals the 40-day requirement
for exam applications and requires that the application
deadline will be established by regulation.

Section 7 (Page 3, Line 3) eliminates oral examinations for
licenses to practice medicine or osteopathy.

Section 8 (Page 3, Line 6) requires that all license
applicants be personally interviewed by at least one medical
board member. Present statute seems to leave this open to
choice.

*Section 9 (Page 3, Line 14) amends the statute on temporary
permits to more clearly define to whom they are 1issued.

~"Section 10 (Page 3, Line 25) amends the st .tute on
residency and internship permits to require permits for
those trainees.

Section 11 (Page 4, Line 8) quires that licenses be renewed
at least every two years instead of the present four years.
The department shall establish the renewal date. This
permits the department to continue its policy of renewing
all licenses at the same time.

Section 12 (Page 4, Line 12) rewrites the statute relating
to inactive medical licenses. Current law requires that a
licensee must reside outside the state in order to obtain an
inactive license. As rewritten, a licensee®s residence
would be irrelevant. The only criterion would be whether
the licensee practices in the state. If the licensee does
practice in the state, no matter how infrequently, the
licensee must hold an active license.

Section 13 (Page 4, Line 17) amends the statute relating to
disciplinary sanctions by allowing the board to impose a
civil fine of $10,000 or less if the board finds that a
licensee has committed an act set out in AS 08.64.326(a).

Section 14 (Page 5, Line 8) 1is a housekeeping measure to
remove the term "surgery" from statute. Surgeons do not
hold separate licenses from other physicians.

Section 15 (Page 5, Line 19) requires the Board to report to
the Federation of State Medical Boards data bank any license
refusals, restrictions, suspensions, surrenders, etc. as
described in AS 08.64.240, 08.64.331, 08.64.332 and
08.64.334.

NSection 16 (Page 5, Line 26) 1increases the mandatory
reporting to the Board and offers immunity for reporting.

Specifically, this section adds to current law a requirement
that a hospital that revokes, suspends, or conditions a
licensee"s hospital privileges (as well as restricting or
refusing to grant hospital privileges) report that fact to



the board within seven working days and explain the reasons
for the action. This report is required even if the
licensee voluntarily agrees to the action. A report is not
required if the only reason for the hospital®s action was
the licensee"s fTailure to complete hospital records on time
or failure to attend staff or committee meetings.

The hospital must also report the name and address of a
physician if that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.

This section also clarifies that the reasonable cause
necessary to authorize the board"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner is a danger to the health or
welfare of the public or the practitioner®s patients.” This
section also specifically authorizes the board to suspend
the licensee®"s license before appointing the committee or
before receiving the committee™s report.

Finally, this section adds two new subsections to the
reporting law. Subsection (e) provides immunity from civil
and criminal liability for submitting a report or
participating in an investigation of a licensee in good
faith. Subsection (f) provides that the confidentiality of
the physician-patient relationship and the
psychotherapist-patient relationship is not grounds for
refusing to submit a report, nor is AS 18.23.030, which 1is
the statute that makes review organization reports
confidential. Also not grounds for refusing to report 1is
that the matter that is required to be reported was the
subject of a meeting exempt from the public meeting law.

Section 17 (Page 7, Line 29) adds a new statute. AS
08.64.338 allows the board to order medical and psychiatric
exams of a licensee under investigation by the board. The
exams are at board expense, and may include tests requested
by the examining physician.

*Section 18 (Page 8, Line 9) amends AS 18.20.050 which
grants to the Department of Health and Social Services the
power to deny, suspend or revoke a hospital license for
noncompliance with certain statutes. This section adds to
the reasons noncompliance with the reporting requirments of
this bill, found in AS 08.64.336 (Section 16 of the bill).

Section 19 (Page 8, Line 15) amends AS 18.23.030, which
makes confidential reports of review organizations, to
ensure that everything reported to the Board is confidential
and undiscoverable unless the Board takes formal action.
Subparagraphs (b) and (c) in AS 18.23.030 offer exceptions
to the confidentiality law, but this section states that
required reports to the Board are not privileged to those
exceptions, thereby tightening the confidentiality already
offered in AS 18.23.030. This section is intended to
maintain open and candid reporting within review
organizations by ensuring confidentiality.



Section 20 (Page 8, Line 23) amends the Alaska Rule of
Evidence pertaining to the physician-patient and
psychotherapist-patient testimonial privilege. The
amendment provides that unless the identity of a patient
would be revealed, a report submitted to the medical board
under AS 08.64.336, and matters reasonably raised by the
report, are not covered by the privilege in judicial
proceedings. The amendment includes, however, that the
court may decide it necessary to reveal the identity of a
patient in order to serve justice.

*Section 21 (Page 10, Line 13) repeals provisions relating
to license examinations to reflect the board®"s current
examining practices. It also repeals AS 08.64.370(4) which
stated that residents and interns did not need permits and
AS 18.20.076 the intent of which (reporting to the Board) is
covered inthe bill under AS 08.64.336.

Section 22 (Page 10, Line 15) allows the Department to levy
a one-time Medical Board licensee surcharge to cover the

costs of the investigator and executive secretary. The
surcharge will be for fiscal year "88. Upon the next

license renewal (Dec. "88) the surcharge to cover the

positions will be part of the license fee.

Section 23 (Page 10, line 22) makes the surchargeeffective
on the same date as the FY "88 budget bill if thebudget
provides for the investigator and executive secretary
positions.



l_l_J CSHB 70 (FIN) AM  "An Act relating to the State Medical Board and to
. services provided for boards established under
(:l_ LH AS 08; amending Rule 504(d). of the Alaska Rules of

Evidence; and providing for an effective date."

V:

The Medical Board is in its sunset year and is scheduled to terminate
£ on June 30, 1987. The department concurs with the 1986 performance
I audit by the Division of Legislative Audit that the board is necessary
for the protection of the health, safety and welfare of the public and
should be reestablished.

M t «Slegz’
2! IC cSHB 70 (FIN) AM also makes a number of amendments to the medical
."statute, AS 08.64, to increase the board®"s enforcement capability.

Section 1 of the bill allows the Department of Commerce and Economic
Development to hire an executive secretary and a full-time
investigator.

0 1
The executive secretary will enable the board to more effectively
enforce disciplinary actions taken against physicians and will

r] coordinate a treatment program for physicians who have substance abuse
problems.

The full-time investigator will strengthen the investigative functions
175 of the board. Currently, one investigator has responsibility for

Medical, Dental, Nursing and Pharmacy investigations. This

legislation will provide the necessary funds, through increased

() license fees to enable the board to have adequate staff to enforce the
statutes.
(:l_ Section 11 standardizes and increases the disciplinary actions the

board may take against a licensee, including imposing a civil fine of
up to $10,000.

The legislation also requires hospitals that revoke, suspend or
condition a physician®s hospital privileges to report their action to

II the Medical Board and provides immunity from criminal and civil

S liability for submitting a report in good faith.

c E In summary, the department supports this legislation since it will
E EE) greatly enhance the effectiveness of the State Medical Board.

o ai

L RQ

hony Smith, Commissioner

DATE

Q 5809W42287h



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. 0. Box V
Juneau, Alaska 99811
(907) 465-4919

MEM ORANUDUWM

TO: Senator Johne Binkley
FROM: Rep. John Suna W\
DATE: May 5, 1987 0

RE: HB 70
"An Act relating to the State Medical Board

I am hoping you can schedule HB 70 for a hearing in Senate
Finance pending referral from Senate Judiciary. The bill is
scheduled 1in Judiciary Thursday, May 7.

The bill increases the powers and duties of the Medical Board
so the doctors can better police their own ranks.

I haven"t met with any opposition on this bill yet. The
Board, doctors, hospitals and Division of Occupational
Licensing all support it - as does the House. It passed the
floor unanimously. The Senate Labor and Commerce Committee
passed it out with four do pass recommendations.

I have passed backup information onto your staff. Please let
Shari on my staff know if you need anything else.

Thanks in advance for your time on this bill.



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P.o. Box V

Juneau, Alaska 99811
(907) 465-4919

MEMORANDUM

TO: Senator Tim
FROM:  Rep. John
DATE: April 7,

RE: HB 70
"An Act relating to the State Medical Board

I am hoping you can schedule HB 70 for a hearing in Senate
Labor and Commerce as soon as possible.

The bill increases the powers and duties of the Medical Board
so the doctors can better police their own ranks.

I haven® ™t met with any opposition on this bill yet. The
Board, doctors, hospitals and Division of Occupational
Licensing all support it - as does the House. It passed the
floor Monday unanimously.

I have passed backup information onto your staff. Please let
Shari on my staff know if you need anything else.

Thanks in advance for your time on this bill.



CS For HB 70 (Financed am

SECTIONAL ANALYSIS
Revised April 7, 1987

Prepared by Rep. John Sund®s office.

Section 1 (Page 1, Line 11) amends present statute to allow
the Department of Commerce and Economic Development to hire
an executive secretary for the State Medical Board 1in
addition to the investigator that is already specified in
statute. The executive secretary will enable the Board to
more effectively perform its investigative functions,
thereby strengthening the Board. It is worth noting that
although present statute specifies that the Department will
hire an investigator for the Board, there is presently no
employee of the Division of Occupational Licensing assigned
solely to the Board. One 1investigator covers the Medical,
Dental, Nursing and Pharmaceutical boards. One major
purpose of this legislation is to provide the funds through
increased license fees, to enforce present statute and
improve the Board"s investigation process.

Section 2 (Page 1, Line 27) attempts to ensure that
licensees under all boards 1in the division are getting their
money*s worth 1in terms of services from their respective
boards. Present statute requires that license fees reflect
services. This section adds the reciprocal concept that
services reflect fees, to the extent possible. Note that
this section applies to all boards - not just the Medical
Board. In essence, this asks the division to allocate to
each board the amount collected from that board.

Section 3 (Page 2, Line 5) extends the State Medical Board
to June 30, 1991. It is due for sunset on June 30 of this
year.

Section 4 (Page 2, Line 8) adds to the Medical Board"s
duties the ability to coordinate with a private organization
a treatment program for physicians with substance abuse
problems. Impaired physicians now have the ability to seek
voluntary treatment, thereby preventing formal license
restricting action by the board. But this would enable the
Board to have a program on line and increase the Board®"s
ability to monitor the treatment. The private organization
that would establish the program would most likely be the
Alaska Medical Association.

Section 5 (Page 2, Line 25) requires that all applicants be
checked through the Federation of State Medical Boards
disciplinary data bank for any previous problems.

Section 6 (Page 2, Line 29) repeals the" 40-day requirement
for exam applications and requires that the application
deadline will be established by regulation.



Section 7 (Page 3, Line 3) eliminates oral examinations for
licenses to practice medicine or osteopathy.

Section 8 (Page 3, Line 6) requires that all license
applicants be personally interviewed by at least one medical
board member. Present statute ueems to leave this open to
choice.

Section 9 (Page 3, Line 14) requires that licenses be
renewed at least every two years instead of the present four
years. The department shall establish the renewal date.
This permits the department to continue its policy of
renewing all licenses at the same time.

Section 10 (Page 3, Line 18) rewrites the statute relating
to inactive medical licenses. Current law requires that a
licensee must reside outside the state in order to obtain an
inactive license. As rewritten, a licensee"™s residence
would be 1irrelevant. The only criterion would be whether
the licensee practices in the state. IT the licensee does
practice in the state, no matter how infrequently, the
licensee must hold an active license.

Section 11 (Page 3, Lire 23) amends the statute relating to
disciplinary sanctions by allowing the board to impose a
civil fine of $10,000 or less if the board finds that a
licensee has committed an act set out in AS 08.64.326(a).

Section 12 (Page 4, Line 14) is a housekeeping measure to
remove the term "surgery"™ from statute. Surgeons do not
hold separate licenses from other physicians.

Section 13 (Page 4, Line 25) requires the Board to report to
the Federation of State Medical Boards data bank any license
refusals, restrictions, suspensions, surrenders, etc. as
described in AS 08.64.240, 08.64.331, 08.64.332 and
08.64.334.

Section 14 (Page 5, Line 3) increases the mandatory
reporting to the Board and offers immunity for reporting.

Specifically, this section adds to current law a requirement
that a hospital that revokes, suspends, or conditions a
licensee"s hospital privileges (as well as restricting or
refusing to grant hospital privileges) report that fact to
the board and explain the reasons for the action. This
report is required even if the licensee voluntarily agrees
to the action. A report is not required if the only reason
for the hospital®s action was the licensee"s failure to
complete hospital records on time or failure to attend staff
or committee meetings.

The hospital must also report the name and address of a
physician i1f that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.



This section also clarifies that the reasonable cause
necessary to authorize the board®"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner is a danger to the health or
welfare of the public or the practitioner®s patients.” This
section also specifically authorizes the board to suspend
the licensee®"s license before appointing the committee or
before receiving the committee"s report.

Finally, this section adds two new subsections to the
reporting law.” Subsection (e) provides immunity from civil
and criminal liability for submitting a report or
participating in an investigation of a licensee in good
faith. Subsection (f) provides that the confidentiality of
the physician-patient relationship and the
psychotherapist-patient relationship .is not grounds for
refusing to submit a report, nor is AS 18.23.030, which 1is
the statute that makes review organization reports
confidential. Also not grounds for refusing to report is
that the matter that is required to be reported was the
subject of a meeting exempt from the public meeting law.

Section 15 (Page 7, Line 6) adds a new statute. AS
08.64.338 allows the board to order medical and psychiatric
exams of a licensee under investigation by the board. The
exams are at board expense, and may include tests requested
by the examining physician.

Section 16 (Page 7, Line 15) amends AS 18.23.030, which
makes confidential reports of review organizations, to
ensure that everything reported to the Board is confidential
and undiscoverable unless the Board takes formal action.
Subparagraphs (b) and (c¢) in AS 18.23.030 offer exceptions
to the confidentiality law, but this section states that
required reports to the Board are not privileged to those
exceptions, thereby tightening the confidentiality already
offered in AS 18.23.030. This section is intended to
maintain open and candid reporting within review
organizations by ensuring confidentiality.

Section 17 (Page 7, Line 23) amends the Alaska Rule of
Evidence pertaining to the physician-patient and
psychotherapist-patient testimonial privilege. The
amendment provides that unless the identity of a patient
would be revealed, a report submitted to the medical board
under AS 08.64.336, and matters reasonably raised by the
report, are not covered by the privilege in judicial
proceedings. The amendment includes, however, that the
court may decide it necessary to reveal the identity of a
patient 1in order toserve justice.

Section 18 (Page 9, Line 13) repeals provisions relating to
license examinations to reflect the board"s current
examining practices.

Section 19 (Page 9, Line 14) allows the Department to levy a
one-time Medical Board licensee surcharge to coverthe costs



of the investigator and executive secretary. The surcharge
will be for fiscal year "88. Upon the next license renewal
(Dec. "88) the surcharge to cover the positions will be part
of the license fee.

Section 20 (Page 9, line 21) makes the surcharge effective
on the same date as the FY "88 budget bill if the budget
provides for the investigator and executive secretary
positions.
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Fiscal Note (analysis)
draft CSHB 70 (Fin)

The fiscal note on CSHB 70 reflects a total cost of $ 89.723.00 to be covered
by program receipts. The following is a breakdown of the § 89,723.00.

1 Executive Secretary. Range 18A. PX position (11 months):

34,419 Salar
9,873 Benefits
44,292 Total
Linvestigator HI. Ranee 18A, GGU position (11 months):
34.243  Salary
9,838 Benefits
44,081 Total

Subtotal - Personal Services: $ 88,373.00
The bill also grants the board authority to order a licensee to submit to a
medical or psychiatric examination by an appointee of the board, at the

Poard's expense. The following costs are associated with these examina-
jons:;

2 medical examinations at $175.00 each ~ -$  350.00
2 psychiatric examinations at $500.00 each = $ 1.000.00

Subtotal - Examinations:  $ 1,350.00
TOTAL: $89723.00

Surcharge Calculation:

945 active pthicians gas of 3-31-87) N
Projected decline of 25% = 709 active physicians
$89,723 divided by 709 =$ 126.54 (per license surcharge)

Note: currently doctors pay $150 per year



ALASKA STATE MEDICAL BOARD

Department of Commerce & Economic Development
Division of Occupation Licensing
Pouch D
Juneau, Alaska 99811

November 3,1986

Dear Alaska Physician:

Greetings from a group you probably never wanted to hear from again after you got your license.
We are still here and we need your attention, your input, and unfortunately some of your hard earned
money.

The Medical Board, your watchdog on medical practice, is in rather serious trouble. As with other
state functions we have been seriously impacted by the recent state funding problems. Unlike other
state programs we have been in serious decline for a number of years proceeding these cuts and thus
with the recent additional funding cuts find ourselves rendered close to becoming functionlessr The
problem is both one of actual funding and the method by which the state allocates funds.

At present licensing fees [the $600/4 years you pay for a license] go into the general fund. From
these and other funds the state allocates a budget to the Division of Occupational Licensing which
hires the pool of administrative personnel and investigators that run dll 28 licensing boards authorized
by state law [these range from the State Boards of Nursing, Medicine, Pharmacy and Dentistry to the
Board of Barbers and Hairdressers]. No board is allocated a specific budget and it is clear that on
balance certain boards which generate significant income (such as Medicine) carry boards which do
not.

The situation is a complicated one but the upshot of the whole arrangement for the State Medical
Board is that we have been reduced to three meetings a year, have the use of a half-time to three
quarter time investigator and share a licensing secretary with several other boards. Investigations are
languishing, licensing in delayed, litigations involving demonstrated malpractice arc on hold, etc.
Recently the investigator, stationed in Anchorage, was unable to travel to the Kenai Peninsula to
investigate a very serious charge of impairment due to lack of funds. The list goes on.

In meetings recently with the Alaska State Medical Association it was decided to try to confront the
problem directly. It was pointed out that in addition to the moral imperative to ensure adequate
licensing supervision that the present failure to do so was adversely impacting the malpractice crisis.
Those opposing tort reform consistently point to a failure to adequately supervise medicine and rein in
poor and impaired practice as a cause of the present problem. Sadly one has to concede that in Alaska
they have a strong case, not because the will is not there, nor because the means are not in place in
theory, but because the function is not being funded.

With a new administration and a new legislature coming in now seems an ideal time to solve the
problem. The State Medical Board with the support and concurrence of the Alaska State Medical
Association is proposing that the State Medical Board be accorded a dedicated budget derived from
licensing fee receipts. This budget would ne-"i to be adequate to provide a full time investigator, a
full time licensing secretary and a full time executive director to supervise day to day functioning of
the board. Included also would be adequate support services, funds for travel for the investigator,
adequate funding for the board to meet quarterly as requiral by law (something not presently
occurring), etc.
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We feel this can only be sold to the government if it is budgeted on a zero-based basis, i.e. that the
whole program be earned on generated fees. It will cost about $400,000 per annum which for an
adequate licensing function is not in anyway excessive but due to lack of economy of scale in a small
state (in terms of population) will necessarily cost the state's physicians significantly more than
would be the case in a larger jurisdiction. For the first year we would propose using the "fund
balance" remaining from the last $600/4 year renewal [the amount is $600 X 934 (active licenses)
plus $200 X 305 (inactive licenses) minus 50% for being two years into the four year cycle. The
total is approximately $300,000.] Needless to say we would be out of funds before the end of the
first year and thus your license, scheduled to expire 31 December 1988 would have to be renewed at
the end of the first year of the new program (i.e. on 31 December 1987). Subsequently licensing
would be annual and would be based on actual costs distributed on a capitation basis. It won't be
cheap; our best estimates (given added income from locum tenans licenses, physicians assistants,
etc.) suggest that it will run $25Q-$300/year.

We feel we need to take the high ground on this and inform the state that we will do an adequate job,
at no cost to the rest of the state, from our own resources. The quid pro quo will be that we will be
accorded a dedicated budget that can't be siphoned off by other activities. Additionally with
assurance of financial independence we can deal with special cases of need such as licensing of
physicians in mission stations in the interior at nominal fee levels.

The State Medical Board is cognizant of the fact that there may be some difficulty with the proposal
given Section 7, Article IX of the Alaska State Constitution which prohibits the dedication of public
funds to specific purposes. One might argue that given the financial problems the state is facing
modification of this provision seems in order. It is likely to be more palatable to the public than
raising taxes for all.

Moreover precedent exists de facto if not de jure for such an approach in the case of the State Bar
Association which funds itself completely from fees assessed on the state's lawyers. The
organization is a curious one as it seems to be extra-legal in ways that would never be permitted to
any other group of professionals supervised by the state. The State Bar Association administers the
required "licensing" exam, investigates infractions and rules on disciplinary matters, but since it
doesn't act directly on such matters but rather through the judiciary it escapes legislative control and
public scrutiny. The State Bar Association also acts as the voice of the states’ lawyers in professional
matters in contrast to the situation in medicine and other professional areas where the professional
organization and the licensing board are completely separate, the former private and the latter public
and under state control. The situation almost begs that we reask Juvenal's question "Sed quis
custodiet ipsos custodes?"

One recognizes the argument for this curious system is the separation of powers argument. Despite
it's extra-legal existence however the State Bar is recognized as having a statutory existence in quite a
number of places in the state's codes and even in the constitution in Article IV. One could thus
advance the precedent argument that if the State Bar, a legally recognized organization, can raise
dedicated funds other legally constituted boards should have similar consideration.

It is noted that the Bar Assoiciation is considered an "instrumentality of the state” under AS
08.08.010 [as apposed to the State Medical Board’s designation as a state agency]. As such it is
empowered under AS 08.08.080 (c)(2) to "establish, collect, deposit, invest, and disburse
membership and admission fees, penalties and other funds...." This is all statuatory language and
thus under legislative perview. Perhaps then the answer is to redefine the State Medical Board as an
instrumentality of the state [an executive instrumentality subject to legislative control rather than in the
case of the State Bar Association a judicial instrumentality] hy statute and accord it similar powers. It
is clear that the Bar Association has substantial authority to impose discipline; given that ethical and
competent conduct is at least as important in medicine as it is in law the State Medical Board should
be accorded similar authority.
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Practitioners should also be aware of board plans to institute a monitored treatment program in
conjunction with the Alaska State Medical Association. This would be directed at physicians
impaired by drug and alcohol use. Good studies show that up to 90% of at least alcohol impaired
physicians can achieve control over their disease and return to active practice with proper help.

The program envisioned would be biphasic with ASMA running the treatment phase and accepting
both voluntary referrals and mandatory referrals of physicians under board supervision. The
mandatory referrals would be offered to impaired physicians in lieu of prolonged, disputations and
expensive licensing actions with the full panoply of hearings, lawyers, court appearances, etc.

During supervision the license would of course be conditioned - usually in terms of temporary
suspension from practice during initial inpatient therapy followed by licensing conditions during
several years of monitored outpatient therapy (the physician would be able to practice during the
period if compliant with the treatment program). Both voluntary and involuntary programs would be
monitored treatment programs as this has been clearly demonstrated to be the only effective route.

The board attended a seminar this summer presented by John Ulwelling, Executive Secretary of the
Oregon State Board of Medical Examiners which has an effective and dynamic program in operation.
Ours would be similarly based allowing for local differences. It is clear we have the necessary
authority to cover such a program. However as things now stand, even though it will in the long run
save the state money, it would appear we do not have the staff or funds to ensure effectiveness. This
despite the fact that the states role in this is the easier and less expensive aspect of the program.
Moreover experience has shown that the very existence of such a program drives people into it
voluntarily (and thus anonymously) before they come to the board’s attention (which of course we
think is just great).

Your input into all this is urgently requested. We will be presenting it to the Governor and
Legislature in the near future and requesting necessary legislation to cement it in place. You may
contact me with your input or contact any of the state board members (names and address below.)
Please let us know what you think.

Sincerely,

TLC:ts
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STATE MEDICAL BOARD MEMBERS

George R. Brenneman, M.D.
AILICDC

225 Eagle Street

Anchorage, Alaska 99501
272-5384 (home)

271-4011 (work)

Thomas L. Conley, (Chairman) *
3612 Tongass Avenue

Ketchikan, Alaska 99901
225-4483 (home)

224-5146 (office)

George S. Rhyneer, M.D.

3340 Providence Drive, Suite 552
Anchorage, Alaska 99508
561-3211 (work)

Jeffrey A. Partnow, M.D.
SR 3, Box 31473
Fairbanks, Alaska 99701
456-4724 (home)
452-4769 (work)

Bonnie Coghlan (Public Member)
741 8th Avenue

Fairbanks, Alaska 99701-4401
456-1609 (home)

452-1165 (work)

Abigale Hensley (Public Member)
P.O. Box 710

Kotzebue, Alaska 99752
442-3669 (home)

Dolores B. White (Secretary)
3250 Hospital Drive

Juneau, Alaska 99801
780-4893 (home)

586-9508 (work)
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INTRODUCTION

The Federation of State Medical Boards of the United States, Incorporated,
and its member boards have long recognized the need for A GUIDE TO THE
ESSENTIALS OF A MODERN MEDICAL PRACTICE ACT. The initial GUIDE was
published 1In 1956 and revised in 1970 and 1977. Its stated purposes
were:

1. to serve as a guide to those states which may adopt new medical
practice acts or may amend existing laws; and

2. to encourage the standardization of requirements and of
regulations to facilitate endorsement.

While the original GUIDE and the revisions served a useful purpose, changes
In medical education, in the practice of medicine, and 1in the diverse
responsibilities which face medical boards necessitate the writing of

another revision. Legislation that fails to recognize these changes
fails to meet the needs of the public. In the original GUIDE, the intent
was "to facilitate reciprocity and erdorsement.” The need for this still

exists despite improvements due to the acceptance of the Federation
Licensing Examination (FLEX). Newer concepts of the practice of medicine,
the need for appropriate reevaluation of practicing physicians, and other
concerns also demand legislative attention.

Though this revision of the GUIDE does not address every issue facing
every medical licensing board today, the Federation has attempted to
offer in it basic recommendations which will prove useful in the evaluation
and revision of medical practice acts. Should a member board find any
recommendations contained in the GUIDE not appropriate to Its particular
medical practice act, the Federation urges those recommendations be
thoughtfully considered for Inclusion in the board"s rules and regulations.

The GUIDE 1Is intended to apply equally to practice acts which govern
doctors of medicine and doctors of osteopathic medicine in the same statute
or in separate statutes. The terms "medical practice act,” ‘practice
of medicine,” "medical [licensing board,” “fiedical school,"” "medical
training," etc., should be interpreted throughout with this understanding.



A GUIDE TO THE ESSENTIALS
OF A

MODERN MEDICAL PRACTICE ACT

PREAMBLE

An essential 1is that element, quality, or property which
is indispensable 1in making a body, character, or structure
what it 1is. It constitutes the essence. The Federation
of State Medical Boards of the United States believes that
each of the eighteen sections of this GUIDE expresses an
essential of a modern medical practice act and that the
recommendations in each section are basic to the realization
of that essential.



SECTION I:

STATEMENT OF PURPOSE

The medical practice act should be introduced by a statement of policy
specifying the purpose of the act. This statement should include language
expressing the following concepts recomnended by the Federation.

A. The practice of medicine 1is a privilege granted by the people acting through their elected
representatives. It Is not a natural right of individuals.

B. In the interests of public health, safety, and welfare, and to protect the public from the
unprofessional, improper, incompetent, and unlawful practice of medicine, it is necessary
to provide laws and regulations to govern the granting and subsequent use of the privilege
to practice medicine.

C. The primary responsibility and obligation of the medical licensing board Is to protect the
public. T



SECTION 11:

DEFINITIONS

The medical practice act should provide definitions of the practice of medi—
cine as governed by the act and of exceptions to the act. These provisions
of the act should implement or be consistent with the following Federation
recomnendations.

A. The definition of the practice of medicine should Include:

1. advertising, holding out to the public, or representing 1in any manner that one 1s
authorized to practice medicine in the jurisdiction;

2. offering or undertaking to prescribe, give, or administer any drug or medicine for
the use of any other person;

3. offering or undertaking to prevent or to diagnose, correct, and/or treat in any manner
or by any means, methods, devices, or instrumentalities any disease, illness, pain,
wound, fracture, infirmity, deformity, defect, or abnormal physical or rental condition
of any person, including the management of pregnancy and parturition;

4. offering or undertaking to perform any surgical operation upon any person;

5. using the designation Doctor, Doctor of Medicine, Doctor of Osteopathy, Physician,
Surgeon, Physician and Surgeon, Dr., M.D., D.0., or any combination thereof in the
conduct of any occupation or profession pertaining to the prevention, diagnosis, or
treatment of human disease or condition unless such a designation additionally contains
the description of another branch of the healing arts for which one holds a valid license

n 1n the jurisdiction.

B. The definition of exceptions to the act should include:

1. students while engaged in training in a medical school approved by the medical licensing
board or while engaged in graduate medical training under the supervision of the medical
staff of a hospital or other health care facility approved by the medical licensing
board for such training, except as stipulated in Section VIII (LIMITED LICENSE);

2. those providing service in cases of emergency where no fee or other consideration Is
contemplated, charged, or received;

3. contnissioned medical officers of the armed forces of the United States and medical
officers of the United States Public Health Service or the Veterans Administration
of the United States in the discharge of their official duties and/or within federally
controlled facilities, provided that such persons who hold medical licenses in the
Jurisdiction should be subject to the provisions of the act;

4. those practicing optometry, psychology, podiatry, dentistry, nursing, or any other of the



healing arts in accord with and as provided by the laws of the jurisdiction;

those practicing the religious tenets of a church in ministering to the sick or suffering
provided that no person should be exempt from the sanitary

by mental or spiritual means,
government;

and quarantine laws of the jurisdiction or the federal

a person administering a lawful domestic or family remedy to a member of his or her

own family.



SECTION 111:

THE MEDICAL LICENSING BOARD

The medical practice act should provide for a separate medical licensing
board (referred to hereafter as the Board) for the licensure and regulation
of physicians in the jurisdiction. These provisions of the act should imple—
ment or be consistent with the following Federation recomnendations.

Whatever the professional regulatory structure established by the jurisdiction, physicians
should bear the vresponsibility of licensing and regulating the medical profession with
due safeguards to protect the public and Individual physicians from the abuse of that
responsibility.

Members of the Board, whether appointed or elected, should serve staggered terms to ensure
continuity.

Members of the Board should be subject to removal only when found guilty, through due
process, of malfeasance, misfeasance, or nonfeasance.

All physician members of the Board should be licensed In the jurisdiction, should be persons
of recognized professional ability and integrity, and should have practiced in the
jurisdiction long enough to have become familiar with policies and practice in the
jurisdiction (e.g., five years).

Whatever the make-up of the Board, physicians should constitute the majority of the
membership.

The length of terms on the Board should be set to permit development of effective skill
and experience by members (e.g., three or four years). However, a limit should be set
on consecutive terms of service.

Members of the Board should receive appropriate reimbursement for expenses and services.

The Board should be authorized to employ an executive secretary or director and other staff,
including an adequate staff of investigators, to effectively fulfill Its responsibilities
under the act. It should also be assigned adequate legal counsel by the office of the
attorney general and/or be authorized to employ private counsel.



SECTION 1V:

EXAMINATIONS

The medical practice act should provide for medical licensure examination(s),
examination application, and examination security. These provisions of the
act should implement or be consistent with the following Federation recornnenda-

tions.

A. Medical Licensure Exaaination(s):

No person should receive a license to practice medicine in the jurisdiction unless he
or she passes or has passed an examination or examinations satisfactory to the Board.

The Board should approve the preparation and administration of an examination or
examinations, in English, which it deems must be satisfactorily passed as part of its
procedure for determining an applicants qualification for the practice of medicine.

Examinations should be scored in a way to ensure the anonymity of applicants.
Examinations should be conducted at least semiannually, provided there 1is an applicant.

The Board should stipulate the score required for passing the examination(s). The required
passing score should be set before the administration of the examination(s).

Applicants should be required to pass all examinations within a specific period of time
after initial application in any jurisdiction. Specific requirements for the satisfactory
completion of further medical education should be established by the Board for those
applicants seeking to be examined after the specified passing period.

The Board should be authorized to limit the number of times an examination may be taken
before the satisfactory completion of further medical education is required of an
applicant.

Fees for any examination should be paid by an applicant before the examination 1is given
and no later than a date set by the Board.

B. Examination Application:

To apply for examination(s), an applicant should provide the Board and attest to the following
Informationand documentation no later than a date set by the Board:

1.

2.

3.

his or her full name and all aliases or other names ever used, current address, social

security number, and date and place of birth:

a recent signed photograph and a set of fingerprints of the applicant;

notarized photocopies of all documents and credentials required by the Board;



5.

a list of all jurisdictions, United States or foreign, 1in which the applicant 1s licensed
or has applied for licensure to practice medicine or is authorized or has applied for
authorization to practice medicine;

a list of all jurisdictions, United States or foreign, in which the applicant has been
denied licensure or authorization to practice medicine or has voluntarily surrendered
such licensure or authorization;

a list of all sanctions. Judgments, awards, settlements, or convictions against the
applicant in any jurisdiction, United States or foreign, which would constitute grounds
for disciplinary action under the medical practice act or the Board*s rules and
regulations;

a detailed educational history, including places, Institutions, dates, and program
descriptions, of all his or her education beginning with secondary schooling and
Including all college, pre-professional, professional, and professional graduate
education;

a detailed chronological [life history, including places and dates of vresidence,
employment, and military service (United States or foreign);

any other information or documentation the Board determines 1is necessary.

Examination Sect *ity:

Any individual found by the board to have engaged in conduct which subverts or attempts
to subvert the medical licensing examination process should, at the discretion of the
Board, have his or her scores on the licensing examination withheld and/or declared
Invalid, be disoualifled from the practice of medicine, and/or be subject to the
Imposition of other appropriate sanctions. The Federation of State Medical Boards
of the United States should be informed of all such actions.

Conduct which subverts or attempts to subvert the medical licensing examination process
should include, but not be limited to;

a. conduct which violates the security of the examination materials, such as removing
from the examination room any of the examination materials; vreproducing or
reconstructing any portion of the licensing examination; aiding by any means in
the reproduction or reconstruction of any portion of the licensing examination;
selling, distributing, buying, receiving orhaving unauthorized possession of any
portion of a future, current, or previously administered licensing examination;
and/or

b. conduct which violates the standard of test administration, such as communicating
with any other examinee during the administration of the licensing examination;
copying answers from another examinee or permitting one"s answers to be copied
by another examinee during the administration of the licensing examination; having
In one"s possession during the administration of the licensing examination any
books, notes, written or printed materials or dataof any Kkind, other than the
examination distributed; and/or



c. conduct which violates the credentiallng process, such as falsifying or
misrepresenting educational credentials or other Information required for admission
to the licensing examination; 1impersonating an examinee or having an 1impersonator
take the licensing examination on one"s behalf.

The 8oard should provide written notification to all applicants for medical licensure
of the prohibitions on conduct which subverts or attempts to subvert the licensing
examination process and of the sanctions imposed for such conduct. A copy of such
notification attesting that he or she has read and understood the notification should
be signed by the applicant and filed with his or her application.



SECTION V:

REQUIREMENTS FOR FULL LICENSURE

The medical practice act should provide minimum requirements for full licensure
for the independent practice of medicine. These provisions of the act should
implement or be consistent with the following Federation recomnendations.

A. The applicant should possess the degree of Doctor of Medicine or Osteopathy from a medical
college or school located in the United States, Its territories or possessions, or Canada
which was approved by the Board or by a private non-profit accrediting body approved by
the Board at the time the degree was conferred. No person who graduated from a medical
school which was not so approved at the time of graduation should be examined for licensure
or be licensed in the jurisdiction based on credentials or documentation from that school
nor should such a person be licensed by endorsement/reciprocity.

B. The applicant should have satisfactorily completed at least twelve (12) months of graduate
medical training approved by the Board or by a private non-profit accrediting body approved
by the Board in an institution in the United States, Its territories or possessions, or
Canada approved by the Board or by a private non-profit accrediting body approved by che
Board.

C. The applicant should have passed medical licensure examination(s) satisfactory to the Board.

D. The applicant should be physically, mentally, and professionally capable of practicing
medicine 1In a manner acceptable to the Board and should be required to submit to a physical,
mental, or professional competency examination if deemed necessary by the Board.

E. The applicant should not have been found guilty by a competent authority, United States
or foreign, of any conduct which would constitute grounds for disciplinary action under
the regulations of the Board or the act. The Board, at Its discretion, should be authorized
to modify this restriction for cause, but it should be directed to use such discretionary
authority 1n a consistent manner.

F. The applicant should make a personal appearance bhefore the Board or a representative thereof
for interview, examination, or review of credentials. At the discretion of the Board, the
applicant should be required to present his or her original medical education credentials
for inspection at the time of personal appearance.

fi. The applicant should be held responsible for verifying to the satisfaction of the Board
the validity of all credentials required for his or her medical licensure. The Board should
be directed to establish regulations governing the review and verification of medical
education credentials.

H. The applicant should hsva paid feas and have completed and attested to the accuracy
of all application and information forms required by the Board.



SECTION VI:

GRADUATES OF FOREIGN MEDICAL SCHOOLS

The medical practice act should provide minimum requirements, in addition
to those otherwise established, for full [licensure of applicants who are
graduates of schools located outside the United States, 1its territories or
possessions, or Canada. These provisions of the act should 1implement or
be consistent with the following Federation recommendations.

A. Such applicants should possess the degree of Doctor of Medicine or Osteopathy, Bachelor
of Medicine or Osteopathy, or the equivalent from a medical college or school whose full
training program and curriculum are available to and approved by the Board on the basis
of criteria approved by the Board. Necessary information regarding such schools should
be gathered by the Board or by a qualified private non-profit body approved by the Board
with which the Board has entered into a written agreement for such a purpose. The information
gathering process should be permitted to include a site-vislt to the institution if deemed
necessary by the Board, though the cost of such a visit should not be borne by the licensing

Jurisdiction.

B. Such applicants should ~e eligible by virtue of education and training for unrestricted
licensure or authorization to practice medicine 1n the country in which they received the

medical degree.

C. Such applicants should have passed a screening examination 1in basic medical knowledge
acceptable to the Board (e.g., the Foreign Medical Graduates Examination 1in the Medical

Sciences).

D. Such applicants should be certified by the Educational Coimission for Foreign Medical
Graduates or by its Board approved successor(s).

E. Such" applicants should have a demonstrated command of the English language satisfactory

to the Board.

F. The Board should be authorized to establish regulations requiring all such applicants to
satisfactorily complete more than twelve (12) months and up to thirty-six (36) months of
Board approved graduate medical training, if it determines such a requirement 1is necessary
for the protection of the public health and welfare.

G. All credentials, diplomas, and other required documentation 1in a foreign language submitted
to the Board by or on behalf of such applicants should be accompanied by notarized English
translations acceptable to the Board

H.  Such applicants should have satisfied all of the applicable requirements of the United States
Immigration and Naturalization Service.



SECTION VII:

LICENSURE WITHOUT EXAMINATION AND TEMPORARY LICENSURE

The medical practice act should provide for licensure without examination
in certain clearly defined cases and for temporary licensure. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. Endorsement/Reciprocity: The Board should be authorized, at Its discretion, to 1issue a
license by endorsement/reciprocity to an applicant who:

1. has complied with all current medical licensure requirements save that for examination;
and

2. has passed a medical licensure examination given in English in another state, the District
of Columbia, a territory or possession of the United States, or Canada, provided the
Board determines that examination was equivalent to its own current examination; and

3. has a wvalid cum nt medical [licensein another state, the District of Columbia, a
territory or possession of the United States, or Canada.

B. Certifying Agencies: The Board should be authorized, at its discretion, to Issue a license
by endorsement to an applicant who:

1. has complied with all current medical licensure requirements save that for examination;
and

2. has passed the examination of and been certified by a certifying agency recognized by
the Board (e.g., the National Board of Medical Examinersor the National Board of
Examiners for Osteopathic Physicians and Surgeons), provided the Board determines that
examination was equivalent to its own current examination and was not a specialty board
examination.

C. Endorsement/Reciprocity Examination: Notwithstanding any other provision of the act, the
Board should be authorized to require applicants for full and unrestricted medical licensure
without examination who have not been formally tested by a United States or Canadian medical
licensing jurisdiction, a Board approv"d medical certifying agency, or a Board approved
medical specialty board within a specific period of time before application (e.g., eight
or ten years) to pass a written and/or oral medical examination approved by the Board. Such
an examination could be all or part of the Board"s current licensure examination.

D. Temporary Licensure: The Board should be authorized to establish regulations for the issuance
of temporary medical licenses for the intervals between 8oard meetings 1in order to meet

specific needs. If a temporary medical license 1is issued, it should:

1. be issued only to an applicant who is qualified for full and unrestricted medical licensure



under the requirements established by the Board and the medical practice act; and

automatically terminate on the date of the next Board meeting following 1its issuance
at which the applicant could be considered for full and unrestricted medical licensure.

12



SECTION VIII:

LIMITED LICENSURE FOR PHYSICIANS IN GRADUATE TRAINING

The medical practice act should provide that all physicians in Board approved
graduate training in the state or jurisdiction who are not otherwise fully
licensed to practice medicine should be licensed on a limited basis for
educational purposes. These provisions of the act should implement or be
consistent with the following Federation recomnendations.

A. To be eligible for limited licensure, the applicant should have completed all the requirements
for full and unrestricted medical [licensure except graduate education and/or licensure
examination.

B. The application for limited licensure should be made through the Board approved Institution
which 1is to supervise the applicant®s graduate training and that institution should be
required to verify the applicant's fulfillment of the requirements for limited licensure.
The demonstrated failure of an approved supervising institution to properly and effectively
verify an applicant®s fulfillment of the requirements for limited licensure should be grounds
for the Board, at |Its discretion, to withdraw or [limit Its approval of that institution
for graduate training until such time as the institution can demonstrate to the Board"s
satisfaction the implementation of an acceptable verification process. Proof of an
institution®s failure to properly and effectively verify the requirements for limited
licensure should be established by the presence In graduate training of an individual whose
medical or other required documents or credentials are shown to be fraudulent or to have
been obtained through fraud, deception, or dishonesty, or by the identification of such
an individual after the completion of his or her graduate training.

C. The Board should be directed to establish by regulation restrictions for the limited license
to assure the holder will practice only under appropriate supervision acceptable to the
Board.

0. The limited license should be renewable annually with the approval of the Board and upon
the written recommendation of _.if supervising institution until such time as Board regulations

require the achievement of full and unrestricted medical licensure.

E. The disciplinary provisions of the medical practice act should apply to the holders of the
limited license as if they held full and unrestricted medical licensure.

F. The issuance of a [limited license should not be construed to imply that a full and
unrestricted medical license will be Issued at any future date.

13



SECTION IX:

DISCIPLINARY ACTION AGAINST LICENSEES

The medical practice act should provide for disciplinary action against
licensees and the grounds on which such action may be taken. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. A range of disciplinary actions shouldbe made available to the Board. These should include,
but not be limited to, the following:
1. revocation of the medical [license:
2. suspension of the medical license;
3. probation;
4. stipulations, limitations, and conditions relating to practice;
5. fines (including costs);
6. reprimands;
7. letters of censure; and
8. letters of concern.

The Board should be authorized, at 1its discretion, to take such actions singly or in
combination as the nature of the violation requires.

B. The Board should be authorized to require a licensee to be examined on his or her medical
knowledge and skills should the Board have reason to believe the licensee may be deficient
in such knowledge and skills. It should also be authorized to require a licensee to be
physically or mentally examined should ithave reason tobelieve thelicensee’s physical
or mental condition may adversely affect hisor her practiceof medicine.

C. The Board should be authorized to take disciplinary action for unprofessional or dishonorable
conduct, which should be defined to mean, but not be limited to, the following:

1. fraud or misrepresentation in applying for or procuring a medical license or in connection
with applying for or procuring periodic reregistration of a medical license;

2. cheating on or attempting to subvert the medical licensing examination(s);
3. the commission or conviction of a gross misdemeanor or a felony, whetheror not related

to the practice of medicine, or the entry of a guilty or nolo contendere plea to a gross
misdemeanor or a felony charge;

14



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

conduct likely to deceive, defraud, or harm the public;

making a false or misleading statement regarding his or her skill or the efficacy or
value of the medicine, treatment, or remedy prescribed by him or heror at his or her
direction in the treatment of any disease or other condition of the body or mind;

representing to a patient that a manifestly incurable condition, sickness, disease,
or injury can be cured;

willfully or negligently violating the confidentiality between physician and patient
except as required by law;

gross negligence in the practice of medicine as determined by the Board;
being found mentally incompetent or insane by any court of competent jurisdiction;

a pattern of practice or other behavior which demonstrates a manifest incapacity or
incompetence to practice medicine;

the use of any false, fraudulent, ordeceptive statement in any document connectedwith
the practice of medicine;

practicing medicine under a false or assumed name;

aiding or abetting the pr,:tice of medicine by an unlicensed, Incompetent, or impaired

person;
allowing another person or organization to use his or her license to practice medicine;

conmission of any act of sexual abuse, misconduct, or exploitation related to the
licensee"s practice of medicine;

being addicted or habituated to a drug or intoxicant;
prescribing, selling, administering, distributing, or giving any drug legally classified
as a controlled substance or as an addictive or dangerous drug for other than medically

accepted therapeutic purposes;

except as otherwise permitted by law, prescribing, selling, administering, distributing,
or giving to a habitue or addict any drug legally classified as a controlled substance
or as an addictive or dangerous drug;

prescribing, selling, administering, distributing, or giving a drug legally classified
as a controlled substance or as an addictive or dangerous drug to a family member or
to himself or herself;

violating any state or federal law or regulation relating to controlled substances;

obtaining any fee by fraud, deceit, or misrepresentation;

directly or indirectly giving or vreceiving any fee, commission, rebate, or other

15



23.

24.

25.

26.

27.

28..

29.

30.

31.

32.

compensation for professional se
preclude the 1legal functioning of
partnerships, corporations, or associations;

this prohibition should not

disciplinary action of another
authorization to practice medicine based upon acts or conduct by the licensee

to acts or conduct which would constitute grounds for action as defined

rvices not actually and personally rendered,
lawful professional

state or jJurisdiction against a

license or

.. «-

though

other
similar

In this section,

a certified copy of the record of the action taken by the other state or Jurisdiction

being conclusive evidence ther

sanctions or disciplinary actions taken by a peer review body,

care institution, or a medical

eof;

or

a hospital

or other health

professional association or society for acts or conduct

similar to acts or conduct which would constitute grounds foraction

section;

as defined

in this

failure to report to the Board any adverse action taken against him or her by another

licensing jurisdiction (United States or foreign),

by any peer review body,

care institution, by any professional or medical society or association,
governmental agency, by any law enforcement agency, or by any court for

similar to acts or conduct which would constitute grounds

section;

surrender of a license or

authorization to practice medicine 1in another

jurisdiction, or surrender of membership on any medical staff or
professional association or society while under disciplinary investigation by
those authorities or bodies for acts or conduct similar to acts or conduct which would
constitute grounds for action as defined in this section;

failure to report to the Board surrender of a license or authorization
or surrender of membership on any medical
association or society while under disciplinary

medicine in another state or jurisdiction,
staff or in any medical or professional

foraction as defined

by any health

by any
acts or conduct
in this

r

state or

In any medical or

any of

to practice

Investigation by any of those authorities or bodies for acts or conduct similar to acts

or conduct which would constitute grounds for action as defined

any adverse judgment, award,
liability claim related to

or settlement against the

acts

in this section;

licensee resulting from a medical

or conduct similar to acts or conduct which would

constitute grounds for action as defined In this section;

failure to report to the Board any adverse judgment, settlement, or award arising from
d medical liability claim related to acts or conduct similar to acts or conduct which
would constitute grounds for action as defined in this section;

failure to transfer medical

failure to report to the Board the relocation of his or her office,

jurisdiction;

failure to furnish the Board,
requested by the Board;

records to another physician when requested to do so by
the subject patient or by his or her legally designated representative;

Its

Investigators or representatives,
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SECTION X:

PROCEDURES FOR ENFORCEMENT AND DISCIPLINARY ACTION

The medical practice act should provide for procedures which will permit
the Board to take appropriate enforcement and disciplinary action when and
as required, while assuring fairness and due process to licensees. These
provisions of the act should implement or be consistent with the following
Federation recommendations.

A. Board Authority: The Board should be empowered to commence legal action to enforce the
provisions of the medical practice act and to exercise full discretion and authority with
respect to disciplinary actions.

B. Separation of Functions: |In the exercise of its power, the Board"s investigative and judicial
functions should be separated to assure fairness and the Board should be required to act
in a consistent manner in the application of disciplinary sanctions.

C. Administrative Procedures: The existing administrative procedures act or similar statute.
In whole or in part, should either be applicable to or serve as the basis of the procedural
provisions of the medical practice act. The procedural provisions should provide for
investigation of charges by the Board; notice of charges to the accused; an opportunity
for a fair and impartial hearing for the accused before the Board or its examining committee;
representation of the accused by counsel; the presentation of testimony, evidence, and
argument; subpoena power and attendance of witnesses; a record of proceedings; and judicial
review by the courts in accordance with the standards established by the jurisdiction for
such review.

0. Informal Conference: Should there be an open meeting law, an exemption to it should be
authorized to permit the Board, at its discretion, to meet in informal conference with an
accused licensee who seeks or agrees to such a conference. Disciplinary action taken against
a licensee asa result ofsuch an informal conference and agreed to in writing by the Board
and the accused licensee should be binding and a matter of public record. However, license
revocation and suspension should be dealt with 1n open hearing. The holding of an informal
conference should not preclude an open hearing If the Board determines such is necessary.

E. Summary Suspension: The Board should be authorized to summarily suspend a license prior
to a formal hearing when it believes such action is required to protect the public health
and safety. The Board should be permitted to summarily suspend a license by means of a
vote conducted by telephone conference call if the Board president or executive believes
such prompt action is required. Proceedings for a formal hearing should be instituted
simultaneously with the summary suspension. The hearing should be set within a reasonable
time (e.g., fifteen to thirty days) of the date of the summary suspension.

F. Injunctions: The Board should be authorized to obtain an injunction to restrain any person
or any corporation or association and its officers and directors from violating the provisions
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of the medical practice act. Violation of such an Injunction should be punishable as contempt
of court. No proof of actual damage to any person should be required for issuance of such
an injunction, nor should 1its issuance relieve those enjoined from criminal prosecution
for violation of the medical practice act.

Board Action Reports: All final disciplinary actions taken by the Board, Including license
denials, should be matters of public record and should be promptly reported by the 8oard
to the central disciplinary data bank of the Federation of State Medical Boards of the United
States. Voluntary surrender of and voluntary limitation(s) on the medical license of any
person should also be a matter of public record and should also be reported to the Federation
of State Medical Boards of the United States.
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SECTION XI:

IMPAIRED PHYSICIANS

The medical practice act should provide for the restriction, suspension,
or revocation of the medical license of any physician whose mental or physical
ability to practice medicine with reasonable skill and safety is impaired.
These provisions of the act should 1implement or be consistent with the
following Federation recomnendations.

A. Impairment should be defined as the 1inability of a licensee to practice medicine with
reasonable skill and safety by reason of:

1. mental illness; or

2. physical 1illness, including, but not limited to, physical deterioration which adversely
affects cognitive, motor, or perceptive skills; or

3. habitual or excessive use or abuse of drugs defined in law as controlled substances,
of alcohol, or of other substances which impair ability.

B. The Board should be authorized, upon probable cause, to require a licensee or applicant
to submit to a mental or physical examination by physicians designated by the Board. The
results of the examination should be admissible in any hearing before the 8oard, despite
any claim of privilege under a contrary rule or statute. Every person who receives a license
to practice medicine or who files an application for a license to practice medicine should
be deemed to have given consent to submit to mental or physical examination, and to have
waived allobjections to the admissibility of the results in any hearing before the Board.
If a licensee or applicant fails to submit to an examination when properly directed to do
so by the Board, unless failure was due to circumstances deemed to be beyond the licensee"s
control, the Board should be permitted to enter a final order upon proper notice, hearing,
and proof of refusal.

C. If the Board finds, after examination and hearing, that a licensee 1is impaired, it should
be authorized to take one or more of the following actions:

1. direct the licensee to submit to care, counseling, or treatmentacceptable to the Board;

2. suspend, limit, or vrestrict the physician®s medical [license for the duration of the
Impairment;

3. revoke the physician®s medical license.
0. Any licensee or applicant who 1is prohibited from practicing medicine under this provision,
should, at reasonable intervals, be afforded an opportunity to demonstrate to the satisfaction

of the Board that he or she can resume or begin the practice of medicine with reasonable
skill and safety. Licensure should not be reinstated, however, without the payment of all
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applicable fees and the fulfillment of all requirements as if the applicant had not been

prohibited.

While all impaired physicians should be reported to the Board in accord with the mandatory
reporting requirements of the medical practice act, unidentified and unreported impaired
physicians should be encouraged to seek treatment. To this end, the Board should be
authorized, at its discretion, to establish rules and regulations for the review and approval
of medically directed, non-profit, voluntary treatment programs for impaired physicians
which meet standards set by the Board. Those conducting a Board approved treatment program
should be exempt from the mandatory reporting requirement relating to an Impaired physician
who is participating satisfactorily in the program, or their report should be held In
confidence and without action by the Board unless or until the impaired physician ceases
to participate satisfactorily in the program. The standards set by the Board should require
that any 1impaired physician whose participation 1nan approved treatment program is
unsatisfactory should be reported to the Board as soon as that determination is made.
Participation in an approved treatment program should not protect an impaired physician
from Board action resulting from a report of his or her impairment from another source.
The Board should be the final judge of a treatment program®s acceptability, it should review
its approved programs on a regular basis, and it should be permitted to withdraw or deny

its approval at its discretion.
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SECTION XII:

COMPULSORY REPORTING AND INVESTIGATION

The medical practice act should provide that certain persons and entities
report to the Board any possible violation of the act or of the Board"s rules
and regulations by a licensee. These provisions of the act should implement
or be consistent with the following Federation reconinendations.

A. Any person should be permitted to report to the Board any Information which appears to show
that a medical licensee 1s or may be medically Incompetent, guilty of unprofessional conduct,
or mentally or physically unable to engage safely In the practice of medicine. The following
should be required to promptly report such Information to the Board:

1. all physicians licensed under the act;

2. the state medical association and its components;
3. all health care Institutions inthe state;

4. all state agencies;

5. all law enforcement agencies inthe state;

6. all courts In the state.

B. A medical licensee"s voluntary resignation from the staff of a health care institution or
voluntary limitation of his or her staff privileges at such an institution should be promptly

reported to the Board by the institution and the licensee if that action occurswhile the
licensee is under formal or informal investigationby the institution or a committee thereof

for any reason related to possible medical incompetence, unprofessional conduct, or mental
or physical impairment.

C. Malpractice Insurance carriers and affected licensees should be required to file with the
Board a report of each final judgment, settlement, or award against insured licensees.
Licensees not covered by malpractice insurance carriers should be required to file the same
Information with the Board regarding themselves. All such reports should be made to the
Board promptly (e.g., within thirty days).

D. Upon receiving reports concerning a licensee,or on Its own motion, the Board should be
permitted to investigate any evidence which appears to show a licensee is or may be medically
Incompetent, guilty of unprofessional conduct, or mentally or physicallyunable to engage
safely in the practice of medicine.

E. Any person, Institution, agency, or organization required to report under this provision

of the medical practice act who does so in good faithshould not be subject to civil damages

or criminal prosecution for so reporting. .
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F.

To assure compliance with compulsory reporting
established for demonstrated failure to report.
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requirements,
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SECTION XII1I:

PROTECTED ACTION AND COMMUNICATION

The medical practice act should provide legal protection for the members
of the Board and its staff and for those providing information to the Board
in good faith. These provisions of the act should implement or be consistent
with the following Federation reconmendations.

A. No member of the Board, 1its committees, or its staff should bear liability or be subject
to civil damages or criminal prosecution for any action undertaken or performed within the
scope of the functions of the Board under the medical practice act and the rules and
regulations of the Board when acting without malice and in the reasonable belief the action
was warranted.

B. Every communication, oral or written, made by or on behalf of any person, institution, agency,
or organization to the Board or to anyperson designated by theBoard to investigate or
otherwise hear matters relating to any disciplinary action,whether by way of report,
complaint, or testimony, should be privileged. No action or proceeding, civil or criminal,
should be permitted to Ilie against any such person, Institution, agency, or organization
by whom Oi on whose behalf such a communication was made, except upon proof that the
communication was made with malice.

C. The protections afforded In these provisions should not be construed as prohibiting a
respondent or his or her legal counsel from exercising the respondent®s constitutional right
of due process under the law, or as prohibiting the respondent from normal access to the
charges and evidence filed against him or her as a part of due process under the law.



SECTION XIV:

UNLAWFUL PRACTICE OF MEDICINE: VIOLATIONS/PENALTIES

The medical practice act should provide a definition of the unlawful practice
of medicine and penalties for such unlawful practice. These provisions of
the act should 1implement or be consistent with the following Federation
reconinendations.

A. It should be declared unlawful for any person, corporation, or association to do or perform
any act constituting the practice of medicine as defined 1n the medical practice act without
first obtaining a medical license In accord with that act and the rules and regulations
of the Board.

B. The Board should be authorized to obtain injunctive relief against the unlawful practice
of medicine by any person, corporation, or association.

C. A person, corporation, or association violating the provisions of the medical practice act,
or causingor aiding and abetting such violation, should be deemed guilty of a crime.
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SECTION XV:

PERIODIC REREGISTRATION

The medical practice act should provide for the periodic reregistration
of medical [licenses to permit the Board to review the qualifications of
licensees on a regular basis. These provisions of the act should implement
or be consistent with the following Federation recoirmendations.

A. At the time of periodic reregistration, the Board should require the licensee to demonstrate
to Its satisfaction his or her continuing qualification for medical [licensure. The
application form for license reregistration should be designed to require the licensee
to update and/or add to the Information In the Board"s file relating to the licensee and
his or her professional activity. It should also require the licensee to report to the
Board the following Information.

1. Any action taken against the licensee bhy:

r

a. any jurisdiction or authority (United States or foreign) which licenses or authorizes
the practice of medicine;

b. any peer review body;

c. any health care Institution;

d. any professional medical society or association;
e. any law enforcement agency;

f. any court; or

g. any governmental agency

for acts or conduct similar to acts or conduct described In the medical practice act
as grounds for disciplinary action.

2. Any adverse judgment, settlement, or award against the licensee arising from a
professional liability claim.

3. The licensee®"s voluntary surrender of or voluntary limitation on any license or
authorization to practice medicine In any jurisdiction, including military, public

health, and foreign.

4. Any denial to the licensee of a license or authorization to practice medicine by any
Jurisdiction, including military, public health, and foreign.

5. The licensee®s voluntary resignation from the medical staff of any health care Institution
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or voluntary limitation of his or her staff privileges at such an institution if that
action occurred while the licensee was under formal or informal investigation by the
institution or a committee thereof for any reason vrelated to possible medical
incompetence, unprofessional conduct, or mental or physical impairment.

6. The licensee® voluntary resignation or withdrawal from a national, state, or county
medical society, association, or organization if that action occurredwhile the licensee
was under formalor informal investigation or review by that body for any reason related
to possible medical incompetence, unprofessional conduct, or mental orphysical
impairment.

7. Whether the [licensee has ever been addicted to or treated for addiction to alcohol
or any chemical substance.

8. Whether the licensee has had any physical Injury or disease or mental 1illness within
the registration period which could reasonably be expected to affect his or her practice
of medicine.

9. The licensee"s completion of continuing medical education or other forms of professional
maintenance and/or evaluation, including specialty board certification or
recertification, within the registration period.

The Board should beauthorized, at Its discretion, to require continuing medical education
for license reregistration and torequire documentation of that education.

The licensee should be required to sign the application form for [license reregistration
and have it witnessed. Failure to report fully and correctly should be grounds for
disciplinary action by the Board.

The Board should be directed to establish an effective system for reviewing reregistration

forms. It should also be authorized to initiate 1investigations and/or disciplinary
proceedings based on information submitted by licensees for license reregistration.
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SECTION XVI:

PHYSICIAN®S ASSISTANTS

The medical practice act should provide for the certification, registration,
and regulation of physician®s assistants by the Board. These provisions
of the act should implement or be consistent with the following Federation
recomnendations.

A. Definitions: The following terms should have the meanings given them below:
1. "Licensed physician" means a physician licensed to practice medicine in the jurisdiction.

2.  "Physician®s assistant” means a skilled person certified by the Board as being qualified
by academic and practical training to provide patient services under the supervision
and direction of a licensed physician who 1is responsible, 1in a manner determined by
the Board, for the performance of that person.

r
B. Administration: The Board should enforce and administer these provisions of the medical
practice act.

C. Certification and Registration as a Physician®s Assistant:

1. No person should perform or attempt to perform as a physician®s assistant without first
applying for and obtaining a certificate of qualification from the Board and having
his or her employment registered in accordance with Board rules and regulations.

2. An applicant for a certificate of qualification as a physician®s assistant should complete
application forms prepared and furnished by the Board and pay a non-returnable fee. Upon
being duly certified by the Board, the applicant should have his or her name and address
and other pertinent information enrolled by the Board on a roster of physician®s
assistants.

3. Each certified physician®s assistant should register his or her employment with the
Board annually, stating his or her name and current address, the name and office address
of both his or her employer and the supervising licensed physician, and submitting a
copy of the current protocol governing his or her activities and such additional
Information as the Board deems necessary. Upon any change of employment as a physician®s
assistant, such registration should automatically be void. Each annual registration
or reregistration of new employment should be accompanied by a fee set by the Board.

D. Denial, Suspension or Revocation: The Board should be empowered to deny or suspend any
registration or to deny or revoke any certificate of qualification upon grounds similar

to those for such disciplinary actions against licensed physicians.

E. Rules and Regulations: The Board should be empowered to adopt and enforce reasonable rules
and regulations for:
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1. setting qualifications of education, skill, and experience for certification of a person
as a physician®s assistant and providing forms and procedures for certificates of
qualification and for annual registration of employment;

2. examining and evaluating applicants for certificates of qualification as physician®s
assistants as to their skill, knowledge, and experience In the field of medical -care;
and

3. establishing criteria for protocols governing the activities of physician®s assistants.

Duties of Physician®s Assistants: A physician®s assistant should perform only those acts
and duties approved by the Board for which the assistant has been trained and which have
been assigned to the assistant by a supervising licensed physician who Is fully qualified
to perform and to supervise such acts and duties.

Responsibility of Supervising Physician: Every physician using, supervising, or employing
a registered physician®s assistant should be qualified in the medical areas in which the
physician®s assistant 1is to perform and should be individually responsible and liable for
the performance and the acts and omissions of the physician®s assistant. Nothing in these
provisions, however, should be construed to relieve the physician®s assistant of any
responsibility and liability for any of his or her own acts and omissions. No physician
should have under his or her supervision more than two currently registered physician®s

assistants.
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SECTION XVII:

RULES AND REGULATIONS

The medical practice act should provide for vrules and regulations to
facilitate the enforcement of the act. These provisions of the act should
implement or be consistent with the following Federation recomnendations.

A. The Board should be authorized to adopt and enforce rules and regulations to carry into
effect the provisions of the medical practice act and to fulfill its duties under the act.

B. The Board should adopt rules and regulations 1in accord with administrative procedures
established in the jurisdiction.



SECTION XVIII:
FUNDING AND FEES

The medical practice act should provide for the adequate funding of the
Board and for the establishment of fees and charges to cover the costs
incurred by the regulation of the practice of medicine under the act. These
provisions of the act should implement or be consistent with the following
Federation recommendations.

A. All fees, charges, costs, and fines collected by the Board or on Its behalf should be
specifically designated for the use of the Board 1n fulfilling Its duties under the medical
practice act.

B. The Board should be authorized to set fees and charges for examination, licensure,
certification, vregistration, reregistration, and other functions and services at levels
adequate to support the Board®"s effective fulfillment of its duties under the medical
practice act.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution" No. CSHB 70 (Fin)

This bill adds certain investigative powers and staff to the

State Medical Board. To the extent that these new resources are
available, the Department of Law"s duties in assisting and defending the
Board will be made easier. On the other hand, to the extent that new
cases are brought to us, the department could see a corresponding
increase in workload. Such an increase, however, cannot be predicted at
this time. Major cases that arise 1in this area will be handled on a
ca -e-by-case basis, as they have 1in the past. Budget and staff

reductions could result 1in a supplemental appropriation request on a
per case basis, if warranted by a major case.



MEMO

TO: Representative John Sund

FROM: T.L. Conley. Chairperson, State Medical Board
DATE: December03,1986

SU3J: Revisions to AS 08.64

The Problem:

1) The State Medical Board is failing to carry out its statutory assigned functions and
thus failing in part to detect and weed out incompetent and impaired practice due to
inadequate funding to carry out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate effectively with national
regulatory groups, etc.

2) The State Medical Board further lacks sufficiently strong statutory powers vis a vis
access to information from hospitals and authority over its own membership to cany out
supervision effectively (in terms of assuring competence and the detection of impairment
and illegal or unethical practice).

3) The need for minor housekeeping changes.

Proposed Remedy:

Note:

1) Revisions #1,2,3,7,9, and 10 to AS 08.64 address this deficiency and set the State
Medical Board up as a state instrumentality capable of setting and collecting fees at
whatever level is necessary to accomplish the statutory task. This will permit the board
to hire the necessary investigative and administrative personnel to cany out its functions,
hold regular meetings, investigate infractions, etc. By requiring the board to contract for
these services through the Division of Occupational Licensing, efficiency and economy
is maintained. It is stressed that the entire economic burden for this will be carried by the
regulated group and Hot become a burden on the general population.

2) Revisions 11, 12,13, and 14 expand the powers of the board to require cooperation
from hospitals and hospital committees, block loopholes in the existing statute and
provide the board with expanded investigative tools by affording it the right to command
appearance and order examinations. Note that to ease compliance in the case of
hospitals, immunity from civil liability is offered.

3) Revisions 4,5, 6, and 8 are of a housekeeping nature.

This is presented as an outline only. Doubtless careful scrutiny of the whole chapter
would yield other sections in need of revision to comply with these general guidelines.
Additionally the impact on other statutory cognates would require evaluation. | would
mention one of concern, namely the need to consider imposition of a penalty on hospitals
failing to comply with 08.64.336.



POUCHY STATE CAPIIOt

-|—I-C3|E JUNEgAOL: il;gS;ACZQSJl
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 24, 1987
SUBJECT: Amendments to C3HB 70 (L&C)

TO: Representative John Sund

FROM: Edward H. Hein

Legislative Counsel

Enclosed are the amendments requested by your aide, Howard
Wayne. These reflect the changes suggested by Dr. Conley of
the State Medical Board. You will note some differences,
however, between his suggestions and these amendments. The
amendment to AS 08.01.065(e) remains (e), not (d). JL have
inserted additional language to avoid a dedicated fun?
problem and any implication that this provision overrides
any" specific appropriation by the legislature. The
provision allowing the board’to set fees appears 1in the
amendment to AS 08.64.315, plus a cross-reference in

AS 08.01.065(a).

The suggested deletions of AS 08.64.260(b), (c), and (d)
already appear in Sec. 12 of the CS. Dr. Conley"s suggested
amendment to AS 08.64.338 is unnecessary because the board
already has authority to revoke a license for failure to
comply with a board order. See AS 08.64.326(a)(7) and
08.64.331(a)(1). The suggested amendment to AS 08.64.336(b)
includes the phrase "licensed to practice medicine or
surgery or osteopathy."™ This i1s ambiguous in light of the
phrase "licensed to practice medicine and surgery or
osteopathy™ that appears in current law in AS 08.67T7332 and
08.64.336(a) and (b). I have used the "and . . . or" con—
struction 1n the amendment to be consistent, but this needs
to be clarified with Dr. Conley.

Finally, Dr. Conley suggested providing a penalty for hos—
pitals that fail to report under AS 08.64.336(b). One
approach would be to amend AS 18.20.050 by inserting a
cross-reference to AS 08.64.336(b). That would ~llow the
Department of Health and Social Services to suspend or
revoke a hospital®s license for substantial failure to
comply with reporting requirements.
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n.

CSHB 70 (JUO): An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence.

The department supports CSHB 70 with the exception of Section 2.
Section 2 (6) and (7) give the board, as opposed to the department,
the authority to hire an executive secretary and contract with
private organizations to establish an impaired physicians program.
The department has the fiscal responsibility for all occupational
areas including the hiring of state employees and the negotiation of
all contacts. The department supports the intent of the legislation
but would recommend Section 2, AS 08.64.101 be amended to read:

(6) The department shall, after consultation with the board, hire
an executive secretary and contract with private professional
organizations to establish an impaired medical professional
program to treat persons licensed under this chapter who abuse
addictive substances.

This provision would ensure that once the board raised licensing fees
to cover the additional costs of having an executive secretary, the

department would request the position in the budget. If the Legisla-
ture approved the position, the department would utilize the revenue
collected from licensing fees to hire the position. This procedure

is currently utilized to employ an executive secretary for the Board
of Nursing and to monitor impaired nurses.

In summary, the department would support the bill in its entirety if
Section 2 were amended as recommended above.

J

J. Antl™y Smith, Commissioner
Department of Commerce and Economic
Development

DATE:

5529m
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An Overview of State Medical Discipline.

Richard P. Kusserow; Elisabeth A. Handley, MPA; Mark R. Yessian, PhD

The Office of Inspector General's responsibility for financially penalizing and
excluding health care professionals from Medicare and Medicaid participation
led toan'interest in examining the state medical boards? licensure and discipline
Processes. This article discusses the results of the subsequent study and
ocuses only on medical discipline Issues. We found that the rate of disciplinary
actions taken by hoards has been Increasing. However, revocations and
suspensions, the most serious category of actions, have remained relatively
constant Additionally, consumers and law enforcement agencies are the most
active sources of possible violations. Individual health” care professionals,
hospitals, peer revieworganizations, and medical societies provide strikingly few
reports. To rectify these problems, we encourage states to increase physician
license renewal fees to fund expansion and improvementof boards? enforcement
activities and to consider ways to limit the legal liability of those making good-

faith referrals.

IN THE two decades following the ad-
vent of the Medicare program, we have
observed state medical boards undergo-
ing great change. Their responsibilities
have expanded tremendously from the
b'censure and discipline of physicians to
include a growing number of other
health care professionals suchas nurses,
podiatrists, physician assistants, phys-
ical therapists, and emergency medical
technicians. Additionally, consumer
awareness has grown with a concomi-
tantrise in consumer reporting to state
boards. These factors have resulted in
an increasing work load.

Boards are increasingly strained to
handle the growing disciplinary work
load before them. It is not uncommon
forthem to have backlogs ofhundreds of

pendingassignmentwhile investi-
gators are weighted down with active
caseloads of 60 to 70 or .more cases.
Board officials offered a number of fac-

ftomihe Office ol the Inspector General. US Oepart-
mert of Health and Hunan Services, Wasfiington, DC.
Ms Handley is now with ihe Heath Cam Fnindng
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tors that have contributed to this. Not
only must they regulate more profes-
sions, they must also deal with arising
number of cases due to an increase in
consumer complaints, more active law
enforcement involving physicians, and
mandated reporting of malpractice
cases in some states.

LITTLE RISE INBOARD RESOURCES

In response to their expanded re-
sponsibilities and work loads, nearly all
states, have been raising their fees in
recent years. In most states, medical
board revenues derive entirely from
fees imposed on physicians. Two thirds
of this fee income comes from renewal
fees paid by b'censed physicians. The
remainder is from fees charged to those
seeking licensure on the basis of a
license held inanother state or endorse-
ment cf a certificate received from the
National Board of Medical Examiners.
Boards are typically part of the state
budget process and subjectto the same
budgetary and personnel controls as
other state agencies.

Renewal fees, usually good for two to
three years, have increased from an
avenge annual level ofabout $31in 1979

to $51 in 1985. (These data were ob-
tained from annual reviews done by the
American Medical Association and from
a state-by-state survey conducted by
the Office cf Inspector General.) How-
ever, they have barely kept pace with
inflation. Moreover, many state boards
are not necessarily allowed to spend all
the money they coDect from fees. In-
stead, this money goes into the stateb
general revenue funds.

Severe budgetary constraints are
precluding boards from enhancing the
number or quality of investigators and
from taking better advantage of com-
puter technology that could improve
their productivity. Laborious and costly
procedures geared to quieter times,
long since past, contribute to the time
and complexity of internal review and
due process hearings.

Combined, these factors leave boards
in an extremely vulnerable position,
with investigatory and administrative
resources well belowthe level necessary
to handle the job before them effec-
tively. Thus, although medical licensure
and discipline is about a $50 million a
year enterprise, many board officials
feel as though they can make only lim-
ited progress in improving their licens-
ing and disciplining performance. (This
estimate is based on a 60-state survey
done by the Office of Inspector Gen-
eral.)

INSPECTOR GENERAL'S ROLE

In the last fewyears, the involvement
ofthe Office of Inspector General ofthe
US Department cf Health and Human
Services (DHHS) in a number of activi-
ties made it increasingly aware of the
limitations within which state medical
boards were operating. The Inspector
Genera] is charged by law with the
responsibility of policing the Medicare
and Medicaid programs for fraud and
abuse.

From the scandals involving fraudu-
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lent medical credentials from two Car-
ibbean medical schools, it became ap-
parent that the credentials verification
capabilities of most states might be
seriously flawed. Because ofthe Office of
Inspector Generate role in prosecuting
criminal cases and imposing exclusions
on hundreds of health care providers, it
was also clear that communication be-
tween those in a position to witness
unprofessional practice and those with
the authority to do something about it
was inadequate. In many cases, infor-
matign about practitioners with recur-
rent fases of misbehavior or malprac-
tice”™ever reached medical boards.

The Office of Inspector General be-
came aware of loopholes through which
poor health care providers could slip.
Many physicians under investigation
would voluntarily surrender their li-
censes in one state and then would
continue practicing medicine by moving
to another state where they also had a
license. Under current law, the Office of
Inspector General found that it had no
authority to exdude these physicians
from Medicare and Medicaid participa-
tion except in the state in which the
license had been initially revoked or
suspended.

Given these developments, our re-
sponsibility for financially penalizing
and excluding from Medicare and Medi-
caid participation health care profes-
sionals who have committed fraud or
abused our programs and beneficiaries,
the Inspector Generate Office con-
ducted a program inspection. Its pur-
pose was to help DHHS and otherinter-
ested parties gain a broadly based and
up-to-date overview of state medical
licensure and discipline and to recom-
mend possible solutions to alleviate
problems we discovered. The study spe-
cifically examined pressures being ex-
erted on licensure and discipline pro-
cesses, the changes taking place, and
the effects being achieved.

The study took place between July
1985 and March 1986 and involved visits
to 14 states, where we met with medical
board offirials and many others, includ-
ing representatives ofmedical societies,
hospitals, and peer review organiza-
tions (PROsX We also had telephone
discussions with medical board direc-
tors in another ten states, and met with
representatives of the Americag-Medi-
cal Association, the Federation of State
Medical Boards (FSMBX the American
Association of Medical Colleges, the
Educational Commission for Fbreign
Medical Graduates, and other msyor
national organizations concerned with
medical licensure and discipline. Alto-
gether, the states we visited or had
telephone discussions with account for
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72% of the physicians licensed in iho
United States.l

While our study addressed medical
licensure and discipline, this bnef arti—
cle focuses only on the latter. ktprovides
an overview of the studyb m*jor find—
ings concerning medical discipline and
then offers a few concluding observa—
tions and recommendations.

OTHER FORCES INFLUENCING
BOARDS

Boards have had to contend with in-
creased work loads and responsibilities
without a concomitant real increase in
resources. There are several other sig-
nificant factors that have played arole in
states’abilities to license and discipline
physicians.

Foreign Medical Graduates

First among these is the (actor of
foreign medical graduates (FMGs),
about half of whom are Americans.
There have always been foreign medical
schools for American students to attend
and foreign medical students who were
interested in doing their residency
training in the United States. Largely
because of the discovery of “phony doc-
tor” networks and the establishment of
proprietary foreign medical schools
geared to US citizens in the Caribbean
basin, state boards became increasingly
interested in the adequacy ofeducation
received by FMGs. As one state board
executive director 6aid, “The quality of
the education being received by FMGs
is a much bigger issue than the phony
credential one. It is an issue that is less
within our controL And one that is not
confined to the Caribbean schools.”

While they noted that there are a
number of excellent foreign schools,
board officials stressed that many ofthe
schools, especially the newer ones, are
farinferiorto US and Canadian medical
schools, which undergo accreditation.
They expressed particular concern
about inadequate dinicd training and
minimal admission requirements.11

Meanwhile, the number of FMGs re-
ceiving initial state licenses was rising,
from 3131 in 1981 to 4753 in 1983. This
represented an increase from 16.6% to
23.1% of all those receiving initial li-
censes. Although this level was well
below the peak year of 1973, when 7419
FMGs (44.5%) were granted initial li-
censes, the resumption of growth con-
tributed to the uneasiness being felt by
many state board officials. (Licensing
data were obtained from the American
Medical Association.)

While many have been questioning
the adequacy of education received by
FMGs, the federal government has con-
tinued to subsidize some FMGs”educa-

tion by granting US Department ofr
Education and Veterans Administration

loans to students attending questiona—
ble foreign schools. Invddition, Medi—
care funding for residency training of

FMGs (aswell as graduates of US medi —
cal schools) continues.

Because of these concerns, boards
began devoting significant resources to
addressing the adequacy of education
received by FMGs. In fact, a few states
(suchas California, New York, and New
Jersey) have visited foreign schools to
assess theirquality. By 1983and 1984. in
the states accounting for the great ma-
jority of practicing physicians in the
United States, the licensing of FMGs
had become the premier policy issue
facing the state medical boards. Disci-
pline, which typically accounts for two
to three times greater expenditures
than licensing, remained an area of con-
cern, but was overshadowed by the
FMG problem.

Ch?n ed Public Perception and
Malpractice

In recent years, public perception
about the adequacy d board discipli-
nary actions has shifted. Newspaper
exposes have berated boards for not
better protecting the public. Headlines
scream, “Doctor Sued 14 Times, But No
State Hearing," {Chicago Tribune, May
10,1982, pl)and “Doctors Practice While
Wheels Turn' (Detroit Free Prest, April
1,1984, p 11a). (The Detroit Free Prat'
examination was a particularly exten-
sive one. It led to d seven-part report
published between April 1and 8,1984.)
TTiis has placed d lot of pressure on
boards to examine their practices.

The editor ofthe New England Jour-
nal cf Medicine, Arnold S. Reiman,
MD, expressed this view in a March
1985 editorial: “All the evidence sug-
gests that mostifnotall the States have
been too lax—not too strict—in their
enforcement cf medical professional
standards.**

The public is also frustrated with the
length of time that due process takes,
and blames boards for “dragging their
feet’ on cases. As one high-level official
noted, The public perceives that bad
doctors shouldn't be practicing medi-
cine, butwe must give these doctorsdue
process. Not everyone understands
this."

Physicians’ status in society has also
been eroding, partially as a result ofthe
liability crisis as it relates to malprac-
tice claims. Many Americans’ view of
physicians has shifted from reverence to
questioning. Indeed, a large number of
patients who feel they have been
wronged by physicians have been will-
ing to litigate in increasing numbers,
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with higher dollar awards made by

courts and the skyrocketing cost of lia—
bility insurance. All of this has put

renewed pressure on state medical

boards to “fieed out" bad doctors.

Organizational Changes

Boards have experienced other sig-
nificant changes inrecent years in addi-
tion to rising work loads greater than
the resources to deal with them. Both
the organizational structure and size of
boards have changed. While in 1969,
only IQ boards were housed urder the
aegis ofd central agency, currently 31 of
themare. This has both advantages and
disadvantages. While under the aegis of
a central agency, d board has greater
protection against lawsuits that have d
chilling effect, but may have a harder
time competing for scarce resources
than if it stands alone.

Boards have broadened their base,
with nearly all boards now having at
least one ortwo nonphysician members,
whereas one halfhad none in 1965. The
size of boards has also increased, with
board members finding it necessary to
devote considerably more time to the
role than did their predecessors, at
greater personal sacrifice to their own
practices. Paid an average per diem of
only about $50, these merabWs are typ-
ically appointed by the governor for
terms ofthree to six years. In the more
populated states, board members often
spend at least 80 days per year on board

business.

STATE BOARDS' RESPONSE

State boards have reacted to bur-
geoning work loads and pressures. Re-
cently, states have strengthened the
investigatory powers of boards (for in-
stance, the granting of subpoena pow-
ers); expanded their disciplinary
authorities (most notably, the autho-
rization to immediately suspend physi-
cians posing a ‘'dear and present dan-
ger™* to the public); widened their access
to disciplinary actions taken in other
places (through mandatory reporting
laws); and broadened the grounds on
which they can take disciplinary action.
The latter development, following an
earlier wave of such activity in the
1970s, has led to more detailed specifica-
tions of unprofessional conduct, cover-
ing such matters as sexual abuse, in-
competence, and violations ofcontrolled
substance laws. Since 1982, at least 20
states have amended their laws to
clarify the grounds on which physicians
can be disciplined.

« States’ responses to overworked in-
vestigators and board members have
focused mainly on ways of easing the
burden on board members. Among the
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changes instituted are allowing boards
to draw on the work of hearing officers,
to delegate the conduct of hearings to
individual members, and to hire medical
or legal consultants to help guide the
use of investigatory resources. In Colo-
rado, d change that splits board mem-
bers’time between inquiry and hearing
panels appears to be especially promis-

ing.
Incidence of Disciplinary Actions

Overthe past few years, the number
cf disciplinary actions taken against
physicians has been increasing. Na-
tional tabulations made by the FSMB
reveal an increase of 62% in actions
(excluding simple administrative ac-
tions), from S53 in 1982 to 1540 in 1984,
(Figure). (The numbers used for 1982
and 1983 are unofficial FSMB figures.)

However, a closer look at the Figure
indicates that the most serious actions,
such as revocations, suspensions, and
probations, have not grown nearly as
much as the other actions, increasing
only sli®itly from 600 in 1982 to 788 in
1984. This has occurred despite the fact
that approximately 15000 to 20 000 new
physicians enter practice each year. The
miscellaneous or tier-2 category ac-
counts for the bulk ofthe increase and
includes reprimands, censures, and
stipulated agreements. liideed, it is
likely that the increase in this category
is even greater than the FSMBfe sum-
mary suggests, because many stipu-
lated (or plea bargain) agreements are
made on a confidential basis, with the
information not reported to the FSMB.

Some observers have dismissed these
second-tier actions, which are often
handled in informal proceedings, as be-
ing relatively inconsequential. In actu-
ality, however, they are often quite sig-
nificant and may involve a voluntary
surrender of license for d period oftime
or a restriction of prescription priv-
ileges. Moreover, these actions repre-
sent a practical response by boards
faced with insufficientinvestigatory re-
sources and the memory of the many
costly cases that have lingered during
the hearing and judicial process for
years while the physician involved has

continued to practice Unfortunately, it
has alsomasked many serious cases and
has permitted many physicians to con—
tinue practicing who would otherwise
have lost their licenses.

fypes of Violation*

The inappropriate writing of pre-
scriptions is by far the most common
violation on which disciplinary actions
are based, accounting for about one half
of all actions taken by state boards.
These are serious matters implying not
only excessive or unnecessary prescrib-
ing ofdrugs to patients, but also unlaw-
ful distribution to drug addicts. They
are also the easiest lands of cases for
investigators to develop, especially in
states with triplicate prescription laws.

The second nug'or type of violation is
the self-abuse of drugs and/or alcohoL
In most states, this category is expand-
ing, both in absolute and proportionate
terms. Thgether with overprescribing,
it accounts for three fourths or more of
all disciplinary actions.

Throughoutthe nation, programs de-
signed to help impaired physicians have
been expanding and receiving increased
attention. Topically these programs are
run by medical societiesor other private
organizations. While the exact ap-
proaches vary, they generally involve
group sessions, signed agreements stip-
ulating the terns of participation, and _
periodic monitoring to ensure that parp-T
tidpating physicians are adhering to. r
the agreements. Some programs, suchj”
as the one in Oregon, stress inpatienty
care, while others focus on outpatient
treatment

While these programs have been gen-
erally well received, they have met with
some criticism and skepticism. Some
interested parties are concerned about
physicians being treated too sympa-
thetically forbehaviorthatcan be harm-
ful to their patients. The result in some
states has been a tightening of monitor-
ing practices and a closer examination cf
the responsibilities these programs
have to report violations to the boards.
Since a substantial number of physi-
cians have enrolled in these programs
voluntarily (without any board involve-
ment), the issue of reporting violations
to the boards has become an especially
sensitive one because physicians signed
up with the understanding that their
partidpation would be confidential.

The remaining types of violations un-
derlying disdplinary actions cover a
wide range. Among the most prominent
are cases involving conviction for a fel-
ony or fraud. Much less prominent are
cases involving incompetency or sexual
abuse, which are among the most diffi-
cult kinds of cases to develop
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The minimal response in the area of
physician incompetency is placing
boards in an increasingly untenable po-
sition as the incidence of malpractice
cases and public concern about the im-
plications of these cases increase. As
noted before, it is increasingly believed
that boards can and should do some-
thing about'this situation.

Why, th”n, the minimal response to
date? At least three factors seem to be
involved: (1) the complexity, length, and
cost of.cases concerning alleged incom-
petence, even where a malpractice
judgment has been rendered; (2) the
substantial burden ofproofthattends to
call for 'dear and convincing* evidence
rather than the “preponderance of evi-
dence*; and (3) the considerable varia-
tions among physicians themselves
aboutwhat constitutes acceptable prac-
tice in many facets of medicine. One
board's executive director summed up
his frustrations in this area by noting:
We just can't seem to do anything with
malpractice. In fret, we've never had a disci-
plinary action based on malpractice. Itfcsuch
tender legal ground, even though we have a

statute. Sowhen there isamalpractice case,
we tend to look for another basis for discipli-

nary action.

Yet, in the course ofaddressing rising
malpractice costs, some states are tak-
ing initiatives that could prove to be
consequential. Particularly noteworthy
are two amendments Wisconsin made in
1385 to its medical practice act. One
allows for a court finding of physician
negligence in patient care to serve as
conclusive evidence that a physician is
guilty cf negligence of treatment. This
frees the board from the need to hold a
probable cause hearing in such cases.
Another more significant amendment
provides the board with a lesser burden
ofproofin disciplinary proceedings, one
that calls for a “preponderance of evi-
dence* rather than “dear and convinc-
ing evidence.*

Also ofnote are laws in Californiaand
Oregon that authorize boards to compel
a physician to take aclinical competency
examination ifthere is reasonable cause
to believe that his or her skill level is
inadequate. The California effort allows
a physician two chances to pass an oral
examination conducted by d panel oftwo
physicians. The Oregon effort, under
way for a number ofyears, may involve
oral or written examinations, but gen-
erally employs the latter because they
offer a firmer legal basis for subse-
quently denying a license or imposing
discipline.

Source of Disciplinary Actions

Earlier we mentioned that during the
past fewyears, the number of consumer
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complaints received by boards has been
rising, often quite substantially. The
greater visibility of boards and the es-
tablishment of toll-free complaint lines
in some states have contributed to this
development.

These consumer complaints, to-
gether with information provided by
government agencies (mainly law en-
forcement agencies), account for most of
the disciplinary actions eventually-
taken by boards. Strikingly few such
actions first come to d boardfc attention
as d result of referrals from those who
would most naturally make referrals
and who dl€ the most qualified to make
referrals—medical societies, PROs,
health care institutions, and individual
health care professionals. The reason
for this seems mostly to stem from a
lack of an affirmative legal duty to re-
port individuals and from the fear of
being sued for reporting someone.

The Secretary of Health and Human
Services, Otis R. Bowen, MD, released
our report when he addressed New
York University)} graduating medical
class onJune 6,1386. He noted the lack
of referrals made by health care profes-
sionals and urged students, “Speak up
when you see poor medicine being prac-
ticed. Not to do so is to render a grave
disservice to patients and the profession
alike.”

Board officials, when commenting on
this situation, often pointed to the
PROs as an especially unproductive
source of information. The following
comment from the executive director at
the board in a heavily populated state
would probably be endorsed by many at
his colleagues across the country: “We
getvery little from the FROs. They take
care of their own problems in-house
until they get out cfhand. We should be
getting a lot more information from
them.*

Aware that much important informa-
tion is not being passed on to boards,
many states have initiated, expanded,
ortightened reporting laws. The major-
ity of states currently have reporting
laws. Since 1982, at least 17 states have
taken action to require reporting. (An-
nual reviews by the FSMB serve as a
basis for this and other information
concerning changes in state licensure
and discipline laws.) Most ofthese laws
focus on hospitals. They usually require
hospitals to inform boards of any
changes in a physidanb staff privileges
or (in some states) at any resignations
from the staff. A growing number re-
quire the reporting of malpracticejudg-
ments or settlements, often if thqy ex-
ceed a certain amount (eg, $10000 in
Georgia, $25000 in New Jersey, $30000
in California). A few states have laws

that direct individual practitioner* to
report poor performance.

Nevertheless, reporting laws have
not had the expected impact. When
asking why, one often hears reference to
the *brotherhood of silence,” an inher-
ent resistance to reporting onefc peers.
Another reason often cited is a fear of
legal liability, even in states that have
granted criminal and civil immunity to
those who report information in good
faith.

Information Sharing

States now provide the FSMB (and
thereby other states) with regular re-
ports on disciplinary actions they have
taken. This represents considerable
progress compared with the situation
two to three years ago.

However, the extent of the actions
reported varies from state to state.
Many boards do not report licensure
denials. More notably, many do not
report tier-2 disciplinary actions if they
did not involve a formal hearing or were
imposed with the understanding that
they would be confidential The ration-
ale for holding back on these cases is
that confidentiality or lack cf publicity
were key to the agreements that en-
abled discipline to be imposed without a
formal hearing. Yet, the Mure to re-
port such cases means that other states
are prevented from obtaining informa-
tion that could prove to be important to
them ifa disciplined physician relocates
to theirjurisdiction and practices on an
unsuspecting public.

Furthermore, from state to state and
even within states, there are consider-
able inconsistencies in the type of disci-
plinary actions taken in relation to the
charges and even in the meaning of the
different types of actions. The FSMB
has promoted some consistency by es-
tablishinga standardized coding system
for the different types of violations that
boards use in reporting their actions to
the FSMB. Unfortunately, many states
failto useitoruseitirregularly, leaving
it to the FSMB to choose what appears
to be the most appropriate code. Th
foster greater consistency within the
state, California developed a manual of
disciplinary guidelines and model disci-
plinary orders a number of years ago.
and regularly revises it to keep pace
with developments. The FSMB has also
devised and distributed A Modelfar the
Preparation ofa Guidebook on Medical
Discipline.

While the FSMBh data base serves as
the primary vehicle for the states to
keep abreast of disciplinary actions
taken in other states, follow-up commu-
nication among the states themselves is
the means for obtaining more detailed
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-. infouution concerning the specifics cfa
case. In this context, substantial and
effective.information sharing is being
achieved through the mailing of final
board orders on a case through informal
networking among board investigators
and administrators. Where problems in
gaining access to information have oc-
curred, they have concerned cases still
pending formal board action or tier-2
cases in which the action was agreed to
be confidential.

Finally, within the states, boards typ-
ically inform medical societies and Med-
icaid state agencies ofall formal discipli-
nary actions. They are less likely to do
so with respect to other entities such as
PROs, insurance companies, and hospi-
tals. Most do not actively inform the
general public or the medical commu-
nity of their actions. However, a few
boards, such as Florida)}, regularly
identify disciplined physicians in news-
letters published by the board, medical
society, or other parties, believing that
publicizing the information has preven-
tive value.

CONCLUSION AND
RECOMMENDATIONS

We have shown how boards have been
confronted with increased work loads,
inadequate financial support, and many
conflicting pressures. Yet, their ability
to actas necessary is predicated ontheir
resource level. Accordingly, we believe
physician license renewal fees should be
netata level sufficientto supportexpan-
sion and improvement of the enforce-
ment activities ofthe boards. (Arecent
report by the Public Citizen Health
Research Group called foran increase in
annual physician renewal fees to at least
$500, “with all of the money going to
identification and discipline of doctors
who are incompetent or otherwise prac-
ticing bad medicine."") These fees
should be dedicated to board activities
and not be diverted to general revenue
funds. At the end of 1985, the average
annual renewal fee rose to $51, a level
that barely kept pace with inflation in
the 1980s.

Of the issues previously addressed,
the boards’ inability to help abate the
flood of malpractice cases is the most
troublesome. In recent years, the small
increases in funding made available to
boards have often been made with the
expectation that boards, would help
stem the tidal wave ofcases. Some ofthe
recent initiatives have been noted; how-
ever, without doubt, the pubhefe expec-
tations have been rising much faster
than boards have been able to respond.

Medical malpractice that iBnot rec-
tified is a twofold problem for American
society. Clearly, the safety and well-
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being of patients seeking medical care is
threatened when incompetent physi-
cians remain in practice—however
large or small their numbers. (We be-
lieve that the current level of litigation
overrepresents the number of physi-
cians who perform negligently. Not all
physicians who are sued for malpractice
are guilty of negligence or misconduct,
in our opinion. However, it is important
to eliminate poor practitioners through,
disciplinary action, whenever possible.)
Additionally, all patients pay higher
prices due to the escalating cost of pre-
miums and awards and the defensive
medicine practiced to minimize the
likelihood of successful malpractice
suits. Many observers also believe that
incompetent physicians also unneces-
sarily add bQlions ofdollars annually to
the nationb health expenditures.

Ina speech read before the American
Medical Association on Feb 21, 1986,
Otis R. Bowen, MD, the first physician
to be the Secretary of Health and Hu-
man Services, made it clearthat the de-
velopment of an effective system of
medical discipline is crucial to a resolu-
tion ofthe nationls malpractice problem:

W cannot expect Americans to endorse any
solution to the malpractice issue unless we
address the central question of the physi-
cian™ responsibility. If we ignore the *bad
apple* in our profession, then we contribute
to the malpractice problem. We then do not
deserve any legislative relief

Fbr boards to play an important part
in addressing this problem, it is dear
that there must be substantial changes
inthe legal ground rules governing their
handling of malpractice cases. The fear
ofbeing sued has had a chilling effect on
reporting of incompetence. Perhaps
states should consider ways to limit the
liability of those making good-faith re-
ferrals at the same time that they create
affirmative legal duties to report profes-
sional misconduct or incompetency. No
less dear than the chilling effect of
potential litigation is the fact that the
resources available to boards must be
increased. Atpresent, most boards lack
sufficient resources to devote serious
attention to such cases without jeopar-
dizing their other disdplinary and li-
censing responsibilities. We are hopeful
that an increase in renewal fees, which
boards are allowed to keep, could help
eliminate this problem.

We in the federal government can
provide some help inimproving medical
disdpline efforts without undermining
the central state role in this arena. One
form of assistance we can provide is to
assure more affirmative action within
our own domain. That is, we can help
ensure that PROs and Medicare car-
riers provide more extensive and timely

reporting to state medical boards of.
cases involving physician misconduct or
incompetence. In fact, based on our
report, Secretary Bowen has directed
that regulations and instructions in-
tended to foster this objective be devel-
oped.

Another potentially significant form of
federal assistance is represented by the
Medicare and Medicaid Patient and Pro-
gram Protection Act (HR 1868X passed
by the US House of Representatives in
1985in response to concerns about physi-
cians being sanctioned in one'state and
then moving their practice to another
state. Parallel legislation (S 1323) is now
being considered in the US Senate and is
widely supported. (The Medicare and
Medicaid Patient and Program Protec-
tion Act failed to be enacted by the 99th
US Congress, but we expect it to be
reintroduced in this upcoming session.)

Passage ofthis legislation would dose
many existing loopholes, facilitate more
effident sanctioning by OHHS, and
promote more extensive and effective
sharing ofdisdplinary iction among the
states and DHHS. It would provide a
much-needed vehide for fostering (2)
further and more timdy reporting of
disdplinary actions to a central dear-
inghouse, (2) more extensive nation-
wide distribution of information on such
actions, and (3) more consistent defini-
tions ofthe type of violations committed
by physicians. This last issue is impor-
tant when one considers that currently
there is total redprodty among states
for licensing, but not for disdplinary
decisions.

The federal government” reliance on
state medical boards to provide the
front line of protection for millions of
Medicare and Medicaid patients creates
an important stake in the improvement
by the individual state regarding state
medical disdpline. A spirit of partner-
ship involving federal and state govern-
ment and the medical profession is vital
if we are toaccelerate and sustain prog-
ress in this direction.
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State Medical Discipline: Defects and Hindrances

In 1913, a year after the founding of the Federation of State
Medical Boards of the United States, N. P. Colwell, MD,
secretary of the American Medical Association's Council op
Medical Education and an original fellow of the federation,
writing inthe firstissue ofthe federation” quarterly, stressed
the need of the state medical boards for improved medical
practice acts, adequate funding and staffing, increased legal
authority, and effective communication among themselves
regarding unfitpractitioners. The state boards, he said, “have
striven valiantly against aimosi insurmountable obstacles to
do their full duty.... The important tiling is for [them] to
recognize the defects. .. take stock ofthe hindrances, and
altogether, through the Federation of State Medical Boards
... press the campaign for betterment*1 .

Seealto p 820. m

Fbr 75 years, the federation has pressed the campaign for
betterment in medical licensure and disdpline. In its publica-
tions and educational programs, in every professional and
public forum open to it, in legislative halls and the media, the
federation has hammered at the defects and hindrances de-
fined by Dr ColwelL Through its activities and services, it has
sought to facilitate the effective and rational regulation of
medical practice. However, while the concerted efforts ofthe
federation and the state boards, combined with the concern of
the public and the media, have gone a longway over the years
t/> stimulate dramatic gains in the effectiveness of state
medical disdpline, serious problems persist.
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In this issue of The Journal, Kusserow et al* present an
overview of the current status of medical disdpline in the
states based on an examination ofstate medical licensing and
disdplinary processes conducted by the Office ofthe Inspec-
tor General ofthe US Department of Health and Human Ser-
vices. Bearing responsibility for regulation of the Medicare/
Medicaid systems, the authors see more effective state
medical disdpline as essential to their own efforts. They also
believe it would assistin reducingthe inddence atmalpractice
litigation, though they are aware ofits limited potential inthat
regard.* Their conclusions demonstrate a recognition of the
many obstacles the state boards and the federation have
struggled against for years. The authors point out the ever-
increasing work load carried by the state medical boards, the
pressures on the boards, the problems presented to many of
them by inadequate statutes, funding, and staffing, and the
too-frequent failure ofthe medical community to report to the
boards physicians whose professional performance is open to
reasonable question. Haying elaborated these problems, the
authors call for higher license reregistration fees, dedicated
board funds, and liability protection for those reporting
questionable physicians to the boards in good faith.

From a federal perspective, the authors recommend that
peer-review organizations and Medicare carriers be required
to report releviant information regarding physician perform-
ance to the boards. They also urge the adoption of federal
legislation that would close loopholes in Medicare/Medicaid
enforcement provisions, allow \he sharing of information
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oetween the US Department of HeaJth and Human Services
anc ,ie states, foster improvement in the centralized report-
ing and distribution of disciplinary action information, and
stimulate more consistent definitions of violations.

In their recommendations related to the needs of the state
boards, the authors echo and reinforce views long advocated
by the federation and boards themselves. The federation”®
development-and a:'- /t promotion of A Guide to the Essen-
tials cfaModem Medical Practice Act* which in its current
edition has influenced the medical practice acts of over 20
states in two years, and its resolutions on board status and
powerslhave contributed significantly to a recognition ofthe
need forttafe action insupport ofthe boards. The federation”
recent,"publication of A Model for the Preparation cf a
Guidebook on Medical Discipline and its annual public
releases of state board disciplinary action summaries have
called attention to the importance of consistency in discipli-
nary”processes and definitions.

Hie federation)} most important effort, however, has been
the development of the Physician Disdplinary Data Bank
(DDB), the nation!} preeminent system for collecting and
distributing information on formal disdplinary actions taken
by state boards and others against physicians.” The DDB can
be traced to 1915, when 19 board actions were reported in the
first issue of the Federation. Bulletin (Monthly Bulletin
1915;1:4-5). Though disdplinary data were submitted to the
federation only sporadically by state boards for many years,
thousands of actions were reported in the Bulletin before
1971, when the Monthly Disciplinary Action Report was
introduced. From such beginnings grew the computerized
and highly sophisticated DDB of today, which has made it
almost impossible for a physician formally disdplined by one
jurisdiction to go undetected by another in which he may hold
or seek a license.

The federation has also actively supported federal legisla-
tion to assist state boards in their disdplinary efforts. It
testified vigorously in favor of those sections of the Health
Care Quality Improvement Act 0f1986, recently signed by the
President, that protect good-fiaith peer-review activities,
mandate the reporting cf malpractice, hospital privileging,
and state disdplinary data, and call foe a central data
repository (Title 1V, Public Law 99-660). Far from perfect,
this legislation, thoughtfully implemented, can advance cur-
rent trends. provide significantassistance to the state boards,
and enhance the efforts of the federation.

As fundamental as the recommendations made by Kus-
serow et al are, it should be noted that other specific steps are
called for. Mandatory reporting to boards exists in one form
or another in all but three of the licensing jurisdictions
responding to a federation survey.*"” Though mandatory
reporting should be broadened to include more sources of in-
formation in a number ofjurisdictions, it is a clear-cut trend.
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However, enforcement of mandatory, reporting has been less
than adequate and should be improved. Obviously, liability
protection should be offered those reporting to boards in good
faith. Forty-two licensing jurisdictions report having some
such form of protection now***** |t should be provided in all
jurisdictions for ail good-faith reporting, not simply that
required by law. Board members, board staffs, and others
serving the boards should be provided legal immunity and
indemnification for good-faith actions taken asaresult oftheir
board responsibilities. Efforts must also be made at the
federal level to provide effective protection from federal suits
to board members performing theirduties in good faith under
state law as well as to those engaged in good-faith peer-beview
activities. )

These points made, it must be emphasized that Kusserow
et al deserve "'jratulations for their fresh documentation
and restatement ofthe challenges facing the state boards. The
federation is encouraged that responsible federal officials
have listened so attentively to the boards and have gained an
appreciation ofthe difficulties with which the boards deal ona
daily basis. In the long run, this clearer understanding must
contribute to Improving the environmentin which the boards
function.

The success of efforts to improve medical disdpline will
finally depend, of course, on the funding, staffing, and
authority ofthe state boards. These can only come from state
legislatures willing to act responsibly. The appeal of Dr Col-
well in 1913, the work ofthe federationand the boards over 75
years, the concerns of the public and the media, and the
recommendations of the authors all come back to the same
critical point. Those who sit in the legislatures of the various
states must recognize that the effective regulation of medical
practice is in their hands. The work of the state medical
boards will always be a direct reflection of the will and
purpose of the state legislatures.

Dale G Broaden

Bryant L. Galusha, MD

Federation of State .
Medical Boards of

the United States
Fbrt Worth, Tht
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The Health Care Quality
Improvement Act of 1986

A major new federal law known as
the Health Care Quality Improve-
ment Actof1986 can radicallychange
— for the better — the credentialling
and quality management programs
of every hospital in this country.

The Act, which was signed into law
on November 14, 1986, provides sig-
nificant legal protection to both the
hospital and physicians involved in
the peer review process. It also re-
quires health care entities and in-
surance companies to report practi-
tioners who have been subject to
professional disciplinary "action or
malpractice verdicts and settlements
td a national clearinghouse.~j

All things considered, the Act is
unquestionably the most important
piece of legislation to date affecting
hospital-medical staff quality man-
agement operations. Hospitals and
their medical staffs must therefore
take immediate steps to reap the full
benefits of this law and to position
themselves to fulfill the responsibili-
ties that it imposes.

IMMUNITY
PROVISIONS

There are two different immuni-
ties provided by the Act. One is for
individuals who provide information
to entities, including hospitals, con-
ducting professional review activities.
The other is for individuals and enti-
ties who take professional review ac-
tions against physicians.

The immunity for those providing
information to professional review
bodies is very broad. A "professional
review body" is defined as a health
care entity or the governing body or
any committee (including medical

staff committee) ofa health care en-
tity which conducts professional re-
view activity. "Health care entities"
include hospitals, other entities that
provide health care services (includ-
ing HMOs or group medical practices),
and professional societies.

"Professional review activity”
means an activity of a health care
entity with respect to an individual
physician that either: (a) determines
whether the physician may have
medical staffappointment or clinical
privileges, (b) determines the scope
or conditions ofsuch privileges or ap-
pointment, or (c) changes or modifies
such privileges or appointment.

The Act provides that any person
who provides information to a profes-
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sional review body regarding thecom-
petence or professional conduct of a
physician snail be immune from lia-
bility in damages under any federal
or state law unless the information
provided is false and the person pro-
viding it knew that it was false.

Professional review bodies and
other persons who assist them in pro-
fessional review activities are also
protected from damage suits so long
as the professional review action was
taken:

(1) in the reasonable beliefthat the
action was in the furtherance ofqual-
ity health care;

(2) after a reasonable effort to ob-
tain the facts of the matter;

(3) after adequate notice and hear-
ing procedures are afforded to the
physician involved; and

(4) in the reasonable beliefthat the
action was warranted by the facts
known. confniKipjje 2

Due Process Hearings
New Care Needed

To gain the full beneff of the
immunity provisions of the Health
Care Quality Improvement Act, hos-
pitals will have to make sure that
their medical staff hearing and ap-
peals procedures meet the standards
set forth in the Act.

In order to protect his antitrust
claim and its potential for large dam-
ages, the attorney for the physician
will always contend that the hearing
and appeals procedures did not meet
the requirements of the Act. Hospi-
tals must be meticulous in seeing
that they do. Counsel should be in-
volved in hearing and appeals mat-
ters at the very beginning and
throughout.

The standards require notice to the
physician of the proposed action and
a hearing prior to the action becom-
ing final. The initial notice to the
physician must state: (1) that a pro-
fessional review action has been pro-
posed to be taken against the physi-
cian; (2) the reasons for the proposed
action: (3) that the physician has the
right to request the hearing on the
proposed action; (4) any time limit
which shall not be less than thirty
days within which to request a hear-
ing; and (5) a summary of the physi-
cian's rights in the hearing.

If the physician requests the hear-
ing, then he must be given notice of
the time, place and date of the hear-

comnutaptQ 4



mlLiable For Radiation
Therapy Service

From, time to time we have
discussed cases in which it seems the
hospital was held liable just because
the harmful occurrence took place
within the hospital'swalls. Thatseems
unfair, but it is the fact that under
certain circumstances courts will im-
pose liability on the hospital, even
though no hospital employee acted
in a way to cause harm to the patient.

One of the legal theories that sup-
ports this liability is the doctrine of
"ostensible" or "apparent” authority.
Arecentappellate decision in Illinois
highlights indramatic fashion the ap-
plication of the theory.

In Sztorc v.Northwest Hospital,
496 N.E.2d 1200 (111. App. Ct. 1986),
the patient had undergone 31 radia-
tion treatments after a right radical
mastectomy in 1975 at the defendant
hospital. Between 1975 and 1978 fol-
lowing the radiation treatments, she
noticed a gradual loss of function in
her right arm.

In July and August of 1979 plain-
tiff underwent surgery on her right
brachial plexus atthe Oschner Clinic
in New Orleans. The performing sur-
geon told her that it would take at
least a year to tell whether the de-
sired nerve regeneration would occur
and recommended a course of physi-
cal therapy for the plaintiff, which
she continued at the defendant hospi-
tal upon her return home. She re-
mained under the care of her family
physician. In 1981, she returned to
New Orleans and was informed that
her right brachial plexus had been
permanently damaged as a result of
theoverexposuretoradiation in 1975.

She filed suit against the hospital,
her family physician and the surgeon
who performed the mastectomy. The
defendant hospital moved for sum-
mary judgment claiming that there
was no relationship between the staff
ofthe X-ray departmentand the hos-
pital and, consequently, no liability
should be imposed on the hospital.

The following facts with respect to
the X-ray department were undis-
puted: Thedepartmentwascomprised
of a group of associated physicians
operating under the name of"IG Ra-
diology” and was owned, operated
and staffed by Dr. Irving Greenberg.
One of the physicians in the group

wa”in charge ofadministering radia-
tion therapy to plaintiff. Those physi-
cians had staff privileges at the de-
fendant hospital; however, none of
them wereemployed by thedefendant
hospital.

All ofthe radiation therapy equip-
ment, including that used in treating
plaintiff, was owned by Dr. Green-
berg, who was solely responsible for
its maintenance, repair and calibra-
tion. The defendant hospital did not
receive any revenues from radiation
treatment provided by Dr. Green-
berg’s group to plaintiff or to any
other patient in 1975. In that year,
Dr. Greenberg received payment for
outpatient radiation services direct-
ly from his patients. Atechnician em-
ployed by Dr. Greenberg advised pa-
tients of the fee and issued receipts
bearing Dr. Greenberg’ name.

The record also showed that the
X-ray department was located on the
main floor ofthe defendant hospital.
In order to reach it, plaintiff and
other outpatients had to enter
throughthe hospital’smainentrance,
proceed through its lobby, turn right
down a main corridorand pass through
asetofswinging doors labeled "X-ray
Department.” These doors also bore

Improvement
Act of 1986

The Actgoeson to set forth specific
conditionswhich, ifmet, will bedeem-
ed to provide "adequate notice and
hearing” to the physician who is the
subject of the professional review
action. (See Due Process Hearings-1

The Act also provides additional
protection by allowing defendants in
suits challenging professional review
actions to recover attorneys’ fees and
costs ofdefense in the eventthat they
substantially prevail in the action.

It should be noted that th» immu-
nity provided for professional review
activities is not absolute. The immu-
nity does notapply to actions brought
under the federal civil rights laws,
injunction or declaratory judgment
actions, actions by governmental
agencies such as the Federal TVade

the names of Dr. Greenberg and his
associates and the designation "De-
partment of Radiation Therapy."

Thesame X-raydepartmentserved
both inpatients and outpatients, and
appointments for radiation therapy
for both types of patients were ulti-
mately scheduled by the same techni-
cian who was employed by Dr. Green-
berg. There was no dress code or
other manner by which patients or
the general public could differentiate
employees of Dr. Greenberg’s group
from other employees in the hospital.

The trial court granted the defen-
dant hospital's motion for summary
judgment. The plaintiff appealed
that decision.

The Ilinois appellate court ruled
that even where there is not an ac-
tual agency relationship, hospitals
may be held liable forthe acts ofinde-
pendent physicians practicing on the
premir. The courtthen noted that
several other states have adopted the
"apparent agency" doctrine to pre-
clude the entry of summary judg-
ment under circumstances where a
person, like the plaintiff, goes to a
hospital, which holds itself out as a
full service institution offering a
range and variety ofservices such as
radiation treatment, under the as-
sumption that such services are, in
fact, being provided by the hospital.
These decisions, said the court, "have
been based uponthe presumption that

w”en a person goes to a full service
aontnutao=9~ 4

Commission (FTC), or criminal pro-
ceedings. The immunity also does not
apply to actions brought by non-phy-
sician practitioners, such as podia-
trists or chiropractors.

Even where the immunity would
otherwise apply, the immunity can
be lost ifthe action was based on cer-
tain improper motives. For example,
professional review actions not based
on the competence or professional
behavior of the physician, such as
actions based on the physician's af-
filiation (or lack thereof) with any
professional association, his fees, ad-
vertising, or business solicitation
methods, his affiliation with HMOs,
or the fact that he is paid a salary
are not protected by the Act. Nor are
any actions taken by professional
societies under investigation by the
FTC for anti-competitive practices.

The immunities provided underthe
Actare effective forsuits brought un-



<fer federal law baaed on professional
review actions taken subsequent to
November 14, 1986 — the date the
legislation was signed into law. They
will also apply to actions brought un-
derstate law in mostcases after Octo-
ber 14,1989. However, the immunity
can be applicable to state court suits
before 1989 the state "opts'in" to
the new law. The state can aiso "opt
out” Dyrejecting immunity provisions,

but ifit takes no action before 1989,;

the immunity provisions autom ati-
cally apply to state law suits as well -

REPORTING
REQUIREMENTS

In addition to pfpviding immunity
for professional review actions, the
Actalso requires reporting ofcertain
actions to the Secretary of Health
and Human Services (HHS), and to
state boards of medical examiners.
Specifically, health care facilities are
required to report to the medical li-
censing boardsintheirstate, any pro-
fessional review action that adverse-
ly affectsthe clinical privileges ofthe
physician for longer than 30 days, or
the surrenderofclinical privileges by
a physician while an investigation re-
lated to possible incompetence orim-
proper professional conductis under-
way. Similar reports are permitted,
but not required, in the case of ac-
tionstaken with respectto non-physi-
cian practitioners. The state licens-
ing boards are, in turn, required to
report this information to the Secre-
tary of Health and Human Services.

The failure ofa health care facility
to reportan action that would other-
wise be required to be reported, must
also be reported by the state board to
HHS. If the health care facility fails
to report when required, it will lose
the immunity protection provided in
the other portions of the Act.

The required information must be
reported atleast monthly. Thereport-
ing requirements will go into effect
by November 14,1987.

Insurance companies, as well as
health care facilities, are also required
to reportany payments made, pursu-
anttoinsurance policiesorotherwise,
insettlementorinsatisfaction ofjudg-
mentsin medical malpractice actions.
These reports must include not only
the amount ofthe payment, but also
the name ofthe practitioner involved,
the name ofany hospital with which
the practitioner is associated, and a
description of the acts or omissions,

and injuries or illnesses, upon which
the original malpractice claim was
based.

Any person making a required re-
portis immune from any liability in
any civil action unless the informa-
tion reported was false and they had
knowledge of the falsity ofthe infor-
mation. The information reported is
also to be maintained in a confiden-
tial manner and can only be disclosed
in cases relating to professional re-
view activity.

Notonly can hospitals receive infor-
mation from the national data bank
containing the reported information
that will be established by HHS, they
will be required to do so whenever a
physician or other licensed health
care practitioner applies to be on the

How To Take
Advantage Of
The Act

Sincethe Quality Improvement Act
so fundamentally changes the rules
with respect to credentialling and
quality assurance, hospitals should
take action now to be ready to take
advantage of the immunities in the
Act, as well as to be protected from
potential liability. This Act protects
againstthe time, expenseandtrauma
involved in a long, drawn-out anti-
trust suit. It is worth changing all
bylaws and procedures as necessary.
Do it now, for the protections of the
Act are available now. Among the
steps that should be put into place as
soon as possible are:

4 The, credentialling provisions of
the hospital's medical staff bylaws
should be reviewed in detail and re-
vised as necessary to assure compli-
ance with the Act, in particular, the
hearing and appeal provisions in the
bylawsshould beamended to conform
with the due process provisions in the
Act. ISee Due Process Hearings —1
¢The process by which applicants
for staffappointment and reappoint-
ment are evahared should be scruti-
nized to make sure that it will not
forfeit the immunity provided by the
AcT In particular, the composition of
committees engaged in peer review
and credentialling should be review-
ed carefully to ensure that the com-
mittees are notstrv :tured to include

medical staff or otherwise requests
clinical privileges. Information must
also be requested by the hospital once
every two years for physicians and
other practitioners already on the
medical staffor who already exercise
clinical privileges at the hospital.
The intent is to make this requestan
integral part of the reappointment
process.

If the hospital subsequently relies
on information provided to it by HHS.
it will not be held liable for so rely-
ing on it unless it has actual knowl-
edge that the information was false.
Moreover, if the hospital fails to ob-
tain information as required, it will
be presumed tr have knowledge of
this information in the eventitissued
for malpractice. ]

practitioners who are likely to be al-
leged to be in direct economic compe-
tition with thesubjectsofprofessional
review activity.

This means that medical staffcom-
mittees making recommendations to
the hospital board on credentialling
matters should not be composed of
"representatives” of particular de-
partments. Katherthe individualson
these committees should be chosen
for their ability ,0 make thorough,
reasoned recommendations concern-
ing applicants lor appointment and
clinica privileges.yMso. there shoul
be clear conflictonnterest provisions
that require a physician involved in
the credentialling process not to take
part in any action dealing with an
individual with whom he might be in
direct economic competition.
¢ Provisions in medical staff by-
laws that require the approval ofthe
entire staffpriortosending a creden-
tialling recommendation to the board
should be repealed immediately. The
definition ofprofessional review body
only includes committees ofthe medi-
cal staff — not the medical staffas a
whole. The immunity provided by the
Act will not extend to any process
where the entire hiedical staff makes
a recommendation on appointment
to the board.

¢ Credentialling forms, such as
appointment and reappointment ap-
plication forms, should be thoroughly
scrutinized to ensure that they elicit
all of the information that will be
needed forthe credentials committee
and board tomake areasonable deter-
mination in credentialling cases. The

eontA"devo- J



rocess
Hearings

ing at least 30 days in advance ofthe
hearing. He must also be provided
with a list of witnesses expected to
testify on behalf of the professional
review body.

The hearing can be held before a
panel of individuals who are not in
direct economic competition with the
physician,a mutually acceptable arb-
itrator, ora hearing officer appointed
by the hospital who is not in direct
economic competition with the physi-
cian. This last option is one not often
used by hospitals up to now, but it has
a number of advantages from the
standpoint of providing a more thor-
ough review of the facts of the situa-
tion, as well as protecting physicians
on the medical staff who would other-
wise have been on the hearing panel
from allegations that they were en-
gagedin aconspiracy againstthe phy-
sician in question.

If the physician fails to appear at
the hearing, his right to the hearing
can be forfeited. Also, a physician can
waive his due process rights, but any
such waiver must be in writing. A
specific waiver as part of a contract
between the physician and hospital
would also suffice.

At the hearing the physician has
the right to be represented by an at-
torney orother person ofhis choice, to
have a record made of the hearing
proceedings, to call, examine and
cross-examine witnesses, to present
evidence deemed to be relevant by
the hearing officer regardless of its
admissibility in a courtoflaw, and to
submit a written statement at the
close ofthe hearing.

Copiesofthe hearing record can be
obtained by the physician upon pay-
ing a reasonable fee. After the hear-
ing is over, the physician must also
have the right to receive the written
recommendation of the panel which
mustinclude a statement ofthe basis
for its recommendations and to re-
ceive the ultimate written decision of
the health care entity.

The Act permits summary suspen-
sion of clinical privileges during the
courseofan investigation (which can-

(oorr;

not be longer than 14 days in length)
or the immediate suspension or re-
strictionofprivileges"where the fail-
ure to take such action may result in
imminentdangerto the health ofany
individual.” In the latter case, the
suspension has to be followed up by a
subsequent notice and hearing or
other adequate procedures.
Hospitals should take steps now to
make sure that their credentialling
and hearing and appeal procedures
meet these requirements. It may be
advantageous from a procedural and
legal standpoint for these procedures
to be placed not in the medical staff
bylaws, as has traditionally been the

Therapy
Service «

hospital for care and treatment, he or
she does so in reliance on the reputa-
tion of the institution and the skill
and expertise of its personnel.”

The appellate court therefore re-
versed the judgmentofthe trial court
and remanded the case for trial.

Thiscasedemonstratesdramatical-
ly that the hospital is at risk for all
behavior which occurs on its prem-
ises no matter who the actor is. It is
an illustration ofhow critical it is for
hospitals to have in place effective
evaluation programs so that all
health care services are monitored

case, but in a separate hearing and
appeals policy adopted by the board
ofthe hospital. These procedures would
be employed in all cases where nega-
tive recommendations are made con-
cerning staffappointment and clini-
cal privileges.

While the Act does not state that
these procedures are the exclusive
means of providing due process, they
are deemed as adequate due process
by the Act. They will therefore form
the standard for medical staff due
process actions in the years to come.
Hospitals would do well to conform
their own procedures to them as soon
as possible. [ ]

ty. Even in the case of an exclusive
contractual arrangement forthe pro-
vision of services there is a need for
all practitionersto maintain the high-
est standards of care when they per-
form in the institution.

From a more practical standpoint
the case highlights the importance of
"telling it like it is.” It would have
been most helpful ifthe entrance to
the X-ray department had clearly in-
dicated the factthat the X-ray group
was not a direct hospital operation.

The casedoesnotinformuswhether
the hospital was indemnified by the
physician group. One would hope so.
In any event, these kinds ofcases are
no longer "rare birds.” It would be
in everyone’s interest to review these
kinds of relationships to assess po-

andmaintainedathighleveisofquali- # tential liability. a

Advantage Of The Act

information requested by the forms
should be as thorough and complete
as possible and staff bylaws should
notpermitany action to be taken un-
til the application is complete and
until all outstanding questions with
respect to the application have been
resolved. Thking action either affirm-
atively or negatively without having
all of the facts necessary to support
the action (especially information
that will be available from HHS) is
now extremely dangerous from a le-
gal perspective.

| The credentialling and quality
managementprovisions ofany hospi-

tal affiliated HMO or PPQ should be
subjected to the same type ofscrutiny.
HMOs (certainly) and PPOs (proba-
bly) are considered health care enti-
ties which can avail themselves of
the immunities provided in this Act.

The Health Care Quality Improve-
ment Actof 1986 should prove to be a
positive force in promoting quality
health care. However, it will only
prove to be so if hospitals and physi-
cians make it work. The failure on
the part of hospitals and their medi-
cal staffs to quickly respond to the
requirements of this Act will result
in legal disaster for them. ]
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Kay Brown------

Alaska State legislature
House of Representatives

MEMORANDUM

10 Representative Al Adams, Chair
House Finance Committee

FROM: Representative Kay Brown
DATE: April 1, 1987 /> "\
RE: Proposed CS HB 70 (Finance)

The House Finance subcommittee on HB 70 recommends the attached draft
CSfor consideration by the full committee. Also attached are a sectional
analysis of the draft CS, as well as a sectional which identifies the specific
changes made to the Judiciary version of the bill.

Changes to the ludiciarv version of HB 70:
Briefly, the significant changes include:

1. An alternative fundint{;_ mechanism which allows the Department of
Commerce to levy a one-time surcharge to raise funds sufficient to cover
additional staff for the Medical Board %hls will be accompanied by the
authorization of two new positions in the budget). Also, the Division of
Occupational Licensing statutes are changed to ensure that services provided
by %he Division to a particular Board reflect the fees collected from that
profession.

2. Incorporation of an extension of the sunset date for the Medical Board to
June 30, 1991,

3. Modification of the language of the Judiciary version to provide that the
Medical Board "coordinate” (rather than "contract") with private
organizations to establish an impaired physicians program. Also, the draft CS
requires that the Department, rather than the Board, hire the new personnel.

During Session:

P. 0. BOX 20-2661 P. 0. BOX V
Anchorage, AK 99520-2661 Juneau, AK 99811
(907) 272-0207 (907) 465-4998



4. Further definition and conditioning of the the circumstances under which
certain reports to the Medical Board may become public.

Please refer to the attached sectional analyses for additional detail on the
changes.

Fiscal Note

Afiscal note in the amount of $89.8 thousand is also attached. The costs
would be entirely funded with new program receipts (i.e., with the surcharge
in FY 88 and by increased license fees in future years).

Attachments



§08.01.065

Business and Professions § 08.01.065

(@ at the request of the State Medical Board, conduct investiga—
tions based on complaints filed with the department or with the board;
and

(3 be directly responsible and accountable to the State Medical
Board, except that only the department has authority to terminate the
investigator 3 employment and the department shall provide day to
day and administrative supervision of the investigator. (81 ch 59
SLA 19GG; am &1ch 102 SLA 197G; am 839 ch 218 SLA 197G; am
82 ch 258 SLA 1976; am & 1,2 ch 49 SL/v 1960; am &1ch 82 SLA
1980; am 82 ch 141 SLA 1980; am 81ch 1GGSLA 19S0; am &1 ch 48
SLA 1983; am 83 ch 56 SLA 19SG; am 53 ch 131 SLA 19S6)

Rcvisor's miles. — Miimr  wiml lion (il si! tin* «n<d uf p.ir.igr.iph 111 :tililri!
ch.nigci wi-ro in !mee il In riTiuuilr llit- ImigiMigr I» ginning "nr as di-h-r-
amendments niudr In mid (ii«D) uf mined,"” ut tin- end of p.iriigr.iph ID) milled

this scclion by chii|-ter.s r=4 mill 1.11, SI.A the language hi-ginning "or os audio-

19S6. ri/nl," mid in p%=ii;i.i;>li (IS) .substituted
Effect of itriii-iiilini-its. -« The 1lS! "Unit" fur "whiih.”
Bnienilliieill milled .Mlli-i-i'liun tc). Ellitnr’'s Mules. - Pel'tiilll 0O, rli fi(,
The fir't 1!IM! mu-'iuheenl, i-fPi-tivr  SI.A I'd " Ju id>-""1In- lh-p.ii tmeiil uf
30, IOFt), in Mib eeliuii (il in the in- C'uim.e-rie mul Fiununiii' [)eveliijun- ul
truductory Imigti.igc suh-lituti-J "pi-r- sli.ilt e-L.dili !i ;i eutmniltec toili-veluli lee-
form" for "provide,” uildeil "or :is deli-r- OMiineiid.itiuiis mi whether the liceriMiie
mined by the d> |isirtivi-Mt mmilit AS (IS. 13  of ii.iliiiu[i,illis should be by mi i-.si-ling

for naturop ilhs" at the end uf p.ir.ii;i .ijdi
(4), added "or as milhoi'i/ed hy the d-|mit-
ment under AS 0S.13 fur Ma(uruli.illis" ut
the end of p.ir.igr.iph (ill, nml suh diluted
that" for "which" in paragraph (IS).
The second 1'SG mneiuhnent in suhsec*

liu.ud, a -\ h'i.iid, or the division of mrii-
p.itiunal lieeii in;;. The cimimitlee *h.ill
provide tin- legist.dine with a repuil ufils
rtriininiend.ilinns on nr liefure the intli
d.iy uf tin- Fir-l Session uf the Fifteenth
Legislature,”

Sec. 0S.01.0Ga. IT"cos eslahlished hy regulation, (a) The depart—
ment shall adopt regulations that establish the amount and manner of
payment of application fees, examination fees, license fees, registra—
tion fees, permit fees, investigation fees, and all other fees as appro—
priate for the occupations covered by this chapter and for real estate
brokers and salesmen under AS 08.88.

() The department may not adopt a regulation under (a) of this
section unless the hoard responsible for regulating the affected occu—
pation concurs.

() A fee established under this section must reflect, to the extent
Possible, the actual costs to the department of the activity for which
ae fee is charged.

() The commissioner ofadministration shall separately account for

ocupational licensing fees deposited in the general fund by the dc-
bv annual estimated balance in the account may be used
out th ®&™"a*Uro *>ma ko appropriations to the department to carry
gr \ e aclivities of the division of occupational licensing. (S 2 ch 37

A *985; am &4 ch 138 SLA 19SG)
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Cliaptor G1. .Medicine.

Article

1. Stale Medical Board <85 08G1.010 — 08 01.010. tIS.Gl (Isa. OS01.101, 0801 1:0I

2. licen'ing (5} 08.G4.170. 03.G1.200, 0S.G4.210, U8.ClI 250, 08.Gl.2f0, 08G1 270.
03.04.275 - 08.G4.200, 08.G4.3U. 08.01315, U8.C4.320. 03 01.325, 08.01.326,
03 64.330, 08.61.331, 03.G1.33G. 08.Gt.350)

3. Unlawful Acts (§ 08.01.300)

4. Miscellaneous Provhinns (§ 08.G4.30G)

5. flcncral Provisions (55 08.G4.370, 08.G4.880)

ICililur'‘a miles. — Ruction 7, ch. 33,
SI,A 1035 provides: "Ni.twitlistumlini; AS
111101, a lay midwife pia<tiling in this
stale nil May 24, 1U35 who ia mil rcgis-
tend liy (lie Di'Jiaitinent of Health and
Social Services may continue lo practice

Article 1. Stale

until the depaitmenl adopts reputations
tinder AS IB.U5 010 fur the pr.u tice of lay
niiile.ifery and minplelis .my n ciivv of
the midwife'!, cn d, nti.ds i>(<iie.1lly the
npotations. 'Hie midwife 'hall m.p. i.ite
with the department in the leview."

Medical Hoard,

Section Seetinn

10. Cieation and memhenhip of Stale 40. Removal uf members
Medical Board 85, Muutings of the ho,ild

20. Term uf nfTico 101. Duties

30. lllep. aledJ 140. (Repealed)

See. (IS.(i 1.010. Creation and membership of Slate Medic: I
Hoard. The ijovernur shall appuint a hoard of medical examiners, "0
he known as the Stale Medical Hoard, consbting of five physicians
licensed in (he slate and residing in as many separate geographical
areas of the state as possible, and two per: mis with no direct financial
inteiest in the health care industry. IS 35-3-82 ACI.A 1DIO; am § 1ch
118 Sf.A 1370; am § 11 ch 102 SLA 1976; am 8§ 3 ch 18 SLA 1Usd)

Effect of (imrndmrnls, — The 1083 tuted "geographical areas of the slate" for
amendment, deleted "licensed” preceding "Alaska judicial districts,” and made a

"phy.-icians,"” inserted "licensed in the minor punctuation change.
state and" following "physicians,” substi-

Sec. 08.64.020. Term of office. Members shall be appointed for
staggered terms of four years, subject to confirmation by a majority of
the members of the legislature in joint session, and shall bold office
until their successors are appointed and qualified. A person who has
served two successive complete terms may not he reappointed until
four years after the expiration of the second term. (8 35-3-S2 ACLA
1949; am § 4 ch 107 SLA 1969; am § 12 ch 102 SLA 1976; am § 4 ch
48 SLA 1983)

* 3 |
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I Ifi-cl of isbmchws. |=r itnil'™ fur "a t*iin" in I} I'r : -
ilil ] b | B | Vit ot numlr M niif <t F

-§-C. CREL.OIO. Siil>titutinn uf inviuhers, //wyitvi/ed, £ 1) (4 ;S
AN,

Sec. 08.61.QJ0. Removal of members. The [governor may remove
a member of the board for cause. The board may by re/julal ion pi oviilc

that uncxcused absences from meetings 1is cause for removal.
(835-3-84 ACI.A 1911); am 85 eh -ISSLA 1983)

Kffeet of iiiiiciKlinrnls. -- 'Hie I'IH3

See. 08.(5L0GO. Oalli of nfllee. Knell member shall lake an o.ilh uf
i.lilee. The nalb :ball be 1lid and |ne.-ei wveil in the divi: ion of tinnp.a-
liunal licensinj; of the department. 1 35-3 83 ACI.A 1919; am 81ill
77 SLA 19(19; am &1eh 101 SLA 1971)

See. 08.11L0GO. Seal. The bn.tid :hall adopt a :«m L iS 35-3-S3
ACI.A 1919)

See. (2t 1.0,0. (Mi“eers. The biianl :ball iled a pie. ident and
eceretary from aiiiuni; its members. The pie: ident and jn-relary may
administer oaths. (; fy<i S3 ACI.A 1919; am S 2ch 77 SLA 19(19)

See. (B.G1QA.D. .MectiniJs id"l oard.
Repealed by S 3 ch a9 SLA 190(5.

Kitilur's null's. ~ Tlie n .ilnl .. linn
o lill.l fiim 4 3V.1s), Ad.A I'tt)

Sec. 08.G LG5."). mictAGiij;.s of (be board. The hoard shall meet at

least four times a year. (8G ch 18 SLA 1983)

See. (18,51.08(1. (Quorum, Four member:; of (lie bnaid constitute a
ipmniin fur (In* transaction uf all business prnpi rly before Hu* hoard.
G f:PssACILA 1919; am S tich 1ISSLA 1970; am & 1.leh 102 SLA

1976)

(Voss iefi reilei'M, . AS In o indi> In AS b Tif mil ALtS. t.nisl,,
shlist iltil ion.tlilv nftli 19#emt Nt 11, b Il

See. os.(s 1.100. Power ufhoard toadopt regulations. The board
may prescribe and (*stablisb rules and regulations necessary to carry
into effect Ibe pruvi®inns of this clmpler. (8:5-3-95 ACI_A 1919)



iVVV. HH.UL.IUI, Duties. n,e ! "1.1 .1 =11
(D examine and is no liu-tves to op; lie.mls;
develop writte n guidelines to iirane ti.it licett- in;; tv'piiiv.fit :its

me nut unreasonably burdensome and the issuance of lion.-cs is nut
unreasonably withheld or delayed;

(@ :uhmit an annual report of its proceedings to the governor, in—
cluding a statement of money received and disbursed;

(*D) after a hearini;, impose disciplinary sanctions on persons who
violate this chapter, or the regulations or outers of the hoard;

(3 adopt regulations insuring that renewal of licenses iscontingent
upon proofofcontinued competency on the pail of the licensee. (87 ch

IS St.A 1983)

Rec. 08.Uf.10a. Regulation of abortion prueedures.

Opinions ufattorney general. «-Srp- arc committed (o Iticc superviMin of tlie
dr.ilinn of re pfni'iliililii-s in AS IS 10 010 State Mi ilical Itiiaril. No langiugc in tliis
is cli-.ir; tinl .ij;:i.val nf fiolitii-.s is si-itiim vitiates any nflit- r > n -:tilitii-s
Jii ltitill to tlio IN p.ii liui'iit nf Ite.iltli and |;r.lilted in IS.1li 10 (al 12) to llie* P. part-
Smial Services; tlie ethical and prnfcs- incut of Health and Sis-ial Services. Oilo-
ciiuitl re: piiin.iliililics nf medical ducturs tier 7, 1374 Op. Ally Gen.

Sec. 08.G-1.107. Regulation of physician assistants and inten—
sive care paramedics. The hoard shall adopt regulations regarding
the registration of physician assistants and physician-trained mobile
intensive care paramedics, and the medical services that each may

perforin, including but not limited to (1) the tduc.itiunal and other
qualifications, tdl the application and legi.-liation proct dines, t'h the
:cope of activities authorized, and tti the lespun: ibilities of the
tuporvising or training physician. Hi ch 101 SI.A 197-1)

Roc. 08.G-1.110. IVr diem and expenses. The mouthers of the
hoard arc entitled to per diem and expenses authorized by law.
(§35-3-95 ACI.A 19 19)

ttevisor’'s mite. -- This M-tlinn was I"lalt, .is aiiii-iiili'il liy * 1, ill. S1, SI.A
implicitly aini'iidi-il liy § 1, ch. 1SO, SI.A 1

Gee. 0.3.61.1110. Coverage of funds and warrants fur expenses.
Repealed by &3 ch 51) SI.A 1IKJG.

I'llilur's miles, . Tin- n-|«-.ili-il:i4 linn
il.-iiuil fimu 5 si ACILA Ittttl.

Rec. 08.G t.130. Hoard records. The hoard rlidl preserve a record
of its proceedings, which ?hall contain the name, ;igc, re- idettce and
duration of residence of each applicant for a licoioco, the time spent by
the applicant in medical sitidy, the place of medical study, and the year
and school front which degrees were granted. The record shall also
show whether (he applicant was granted a license or rejected.
(&35-3-81 ACI,A 1919)

I-Mitni-’s iinti-s. - This seitinn was with ASOI OT (i."t]«ei .uni % I. Cli.>[ilt-r .*8,
uiliaftnl liy (In- icvimr nf stjittiles to SI,A 11(82.

Sec. 03.64.NO. Annual report to governor. IRepcalcd, § 19 ch 48

SLA 1933]
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Si-e. CIS.*L.L il i'HMil uf >* 11 ' ' ‘o
K. iv.il-1 by S US 77 SLA

lulitnr's notes, <Tbe npealed seitu'ii
derived fnun * 3S-TM. ACI.A 1IM9-

Sec. ns.fi1.100. Applicability of Aci.ninistralivi-1 3wttel...e Ac
The hoard shall comply with the Administrative Procedure Act "AS

M.G2).

8os.fil1.170 P.I'SIM.SS AM) PkDH'S.-IONS 80S.fi-t.170

Article 2. Licensing.

Wycliiiu Seti-iliiin
170. l.iii'ii' v lo pr.nlice tutdirine nr t- le- 111, License r.m-.v.il
op.-illiy *15. Fees
1100. Qualifications nf phy-iri.in appli-  m |[Iitrpi‘ali-il]
cants ti5. litipi-ali-il]
‘MO. Lirensc refused ’120. Grounds fur iiiipn ilion nf ili-iiplin-
2'.0. lieeuso by credentials ary s.iiiclimts
:100. Ittf i-xaminaliiin 110. |1 pi..1..0)
1170, Titiiijmr.-iry i units roil. Pi-liplin.uy *an lions
175 Ti'inpi'rary pi-miit fur locum li-ni'iis 1110 Only uf pby.-icians .ml wo: jiit.ils lo
pi.ulire ri‘pnrt
li' O. |1l pealed) a.70. Ilti pi-ali'il]
Iro. |K. |...it. 4|

See. 0S.fi (.170, License fo pracliee nicdii ine or osteopathy. (i)
A perron may not pracliee medicine, podiatry, osteopathy, or a "punc*
lure in llie =tale unless the person is licensed under this chapter,
except that

I1) a physician ar: istant may examine, diajpiosc of treat perrons
under the supervirion, control, and responsibility ofeither a physirian
licensed under (his chapter or a physician exempted from licensing
under AS 0S.GA.370;

(@ a physician-trained mobile intensive care paramedic may ren—
der emergency lifesaving service;

(T a person licensed under AS 08.36 may perform aciipimrlure in
the regular praiiire of dentistry, subject lo the regulations of the
Hoard of Dental K.vamim-rs; and

1-1) a person who is licensed or authorized under another chapter of
Ibis title may engage ina practice that isauthorized under that chap-
ter.

® IRcpi'nhid, $ 1\h 101 SLA 1071]

fc) A chiropodist practicing in the state on May 16, 1972 isexempt
from this section.

(d) A podiatrist practicing in the state on March 2fi, 197G isexempt
from this section, and shall he issued a license without examination if
application is made within one year of March 26, 1976. (83f)-3-81
ACI.A 1919; am 84ch MS SLA 1970; am 81ch5SLA 1972; am 81
ch 21 SLA 1974; am &33, 4 ch 101 SLA 1974; am &1, 2 ch 24 SLA
1976; am 88 ch 48 SLA 1933)

liftted of amendments. — The 1PS3 111, added paragraph 14). and nude oilier
amendment, in subsection (al, rubMituted minor, stylistic chanjjcs.
"licensing" fur "licensure," in paragraph



I"'rc. OMfi LLIJ®. Application fur litciim*. A p. r mi who dc-ires lo

ri;..u practice imulted, (-<op;jy or rifninc.lurer in @itr 1al*: Itill apply
'\‘/" limis1t] inwritin/" lo (liedepartment fur a license. 25-3  ACI.A ID)ID; ain
g1di22 SI.A ISIli0;am & leh M."II"L.A HfiM; ,ai * 3 .hi VCI.A K*iG;
rl 2 2 am 82ch 21 SI.A 1971)
I* ft*- ol ur

See. 08.(11.1S0. Contents of application. The ;ipptir*;i(ion *hall
Male (he name, ape, resilience, the ilural imi of leidence, the lime spent,
in medical or osteopathy study, the place, year .nil rchmil in which
degrees were granted, and other infui mat ion the hoard considers nrces-
sary. The application shall he made under oath.  3f>-3-H.pACI.A IT)19;

< ALK Il am 1ch 22 SI.A 19(19; am & 1ch 77 SI.A 19(19)
A

1
| S ns.r, 1.200 Ai.aska Stati us Sutikv.knt S 0S.fi].2-0

Sec. OH.fi 1.200. Qualifications of phyiinan a[>plieants. Except
for forci;;n medical graduates as specified inAS 0S (11.22a, each physi—
cian applicant shall

) //*fiea/iv/, 8 19 ch 18 SILA 198B3)

(2) submit a certificate ofgraduation from a legally chaitered medi —
cal school accredited by the Association of A uk rican Medical Colleges
and the Council on Medical Education of the American Medical Asso—
ciation;

(3 ruhmit a certificate from a recognized hospital certifying that
the applicant ban satisfactorily performed the duties of resident physi—
cian or intern for a period of one year;

(*D not have a license to practice medicine in another state, prov—
ince, or territory which is currently sii.-pemh d or revoked for disci—
plinary reasons; and

(©) he a citizen of the United Slates or he lawfully edmittid fur
permanent residence. (835-3-S.>ACI.A J919; am &1ch 22 SI1.A 19(10;
am &1ch 18 SI,A 19G3; am H 5 ch 77 SI.A 19(19; am £8 %, G ch 118
SI.A 1970; am 81ch 85 SI.A 1972; am 85ch 101 SI.A 1971; am $ 19
ch -18 S1.A 1983)

Kffort of iimaul meets, — The 1033

e Hoard
Sec. 08.61.205, Qualifications for osteopath applicants. Finch

osteopath applicant shall meet the qualifications prescribed in AS
08.64.200(1), (4) and (5) and shall

exempt (1) submit a certificate of graduation from the legally chartered
school of osteopathy approved by the board;

Sec. 08.64.207. Qualifications for acupuncture applicants.
Each acupuncture applicant shall meet all of the qualifications pre-
scribed in AS 08.64.200 and shall meet those requirements of experi-

ence or education in the practice ofacupuncture as may be required bv
the board. (8§ 3 ch 21 SLA 1974)



§08.64.207 Alaska Statutks §08.64.215

(2) submit a certificate from a hospital approved by the American
Medical Association or the American Osteopathic Association which
certifies that the osteopath has satisfactorily completed and performed
the duties of intern or resident physician for one year;

(3) take the examination required by AS 08.64.210 or be certified to
practice by the National Board of Examiners for Osteopathic Physi-
cians and Surgeons. (§ 1ch 56 SLA 1966; am § 6¢ch 77 SLA 1969; am
8§ 7 ch 148 SLA 1970; am § 6 ch 101 SLA 1974)

Editor's notes. — This Pcclion was with AS 01.05.031(c) and 5 4,Chapter 58,
redrafted by the revinor of statutes to SLA 1082.
remove personal pronouns in conformity

Sec. 08.64.209. Qualifications for podiatry applicants, (a) Each
applicant who desires to practice podiatry shall meet the qualifications
prescribed in AS 08.64.200(1) and (4) and shall

(1) submita certificate ofgraduation from a legally chartered school
of podiatry approved by the board;

(2) take the examination required by AS 08.64.210; the State Medi-
cal Board shall call to its aid a podiatrist of known ability who is
licensed to practice podiatry to assist in the examination and licensure
of applicants for a license to practice podiatry;

(3) meet other qualifications of experience or education which the
board may require.

(b) The provisions of AS 08.64.180 — 08.64.190, 08.64.220, and
08.64.230 — 08.64.380 relating to the practice of medicine or osteo-
pathy apply to the application procedure, testing, and practice of
podiatry, as appropriate. (8 3 ch 24 SLA 1976)

See. 08.64.210. Examination required, (a) The applicant shall
take examinations in subjects the board considers necessary, unless
excused under provisions of AS 08.64.250.

(b) The application for examination shall be submitted to the board
at least 40 days before the examination date. (§ 35-3-85 ACLA 1949;
am 8§ 1ch 22 SLA 1960; am 8 7 ch 77 SLA 1969; am § 8 ch 148 SLA
1970)

Sec. 08.64.215." Insurance required.
Repealed by 8§ 40 ch 177 SLA 1978.
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Sec. UB8.6-J.220. Contents of examination and grading, (a) n,
board shall make the examination written and oral and sufficient tc
tost the applicant's fitness to practice medicine or osteopathy.

(b) Repealed by § 27 ch 148 SLA 1970.

(c) The examinations, answers and scores shall be preserved and
filed. (8§ 35-3-85 ACLA 1949; am § 1ch 22 SLA 1960; am 8§ 8,9 ch 77
SLA 1969; am 88 9, 27 ch 148 SLA 1970)

Sec. 08.64.225. Foreign mcdicnl graduates. Applicants who are
graduates of medical colleges not accredited by the American Medical
Association or one of its agencies shall meet the requirements of AS
08.64.200(1), (3), (4) and (5) and must have passed an examination and
be certified by the Education Council on Foreign Medical Graduates,
or be licensed by examination in another state or territory of the
United States or province of Canada, (8 10 ch 77 SLA 1969; am § 10
ch 148 SLA 1970; am § 7 ch 101 SLA 1974)

Sec. 08.64.230. License granted, (a) If the physician applicant
passes the examination and meets the requirements of AS 08.64.200,
the board shall grant a license to the applicant to practice medicine in
the state.

(b) Ifthe osteopath applicant passes the examination and meets the
requirements of AS 08.64.205, the board shall grant a license to the
applicant to practice osteopathy in the state.

(c) Each license shall be signed by the secretary and president of the
board, and have the seal of the board affixed to it. (8 35-3-85 ACLA

1949; am § 1ch 22 SLA 1960; am 5 11 ch 77 SLA 1969)

Editor's notes. — This Ruction was with AS 01.05.031(c) nnd i 4, Chnptur 58,

redrafted by the revisor of statutes lo SLA 1982.
remove personal pronouns in conformity

Sec. 03.61.210. Licence refused, (a) The hoard may not grant a
lifcme if

(1) thc applicant fails or cheats (hiring the examination;

(2) the hoard determines that the applicant is professionally unfit
to practice medicine or osteopathy in the state; or

(3) the applicant fails to comply with a requirement, of this chapter,

(b) The hoard may refine to grant a license to any applicant fur the
same reasons that it may impose disciplinary sanctions under AS
08.64.326. (8 35-3-85 ACLA 1949; am 8§ 1ch 22 SLA 1960; am § 12 ch
77 SLA 1969; am § 11 ch 118 SLA 1970; am 8 9 ch 43 SLA 1983)

" Effect nf niiiciuliiicnts. — The 1933
miundment mvtolc this ii-clion,

Sec. 08.64.250. License by credentials. The board may waive the
examination requirement and license by credentials if the physician
or podiatry applicant meets the requirements of AS 0S.61.200 or
08.61.209, submits proofofcontinued competence as requii\ d by regu-
lation, pays the required fee and has

(1) an active license from a board of medical examiners established
under the laws ofa state or territory ofthe United States or a province
of Canada issued after thorough examination; or
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IV.imiii.ss nr (be IVdi ration nf Stale Mi.liial I1Znu k; «,fthe | fiind
Sillies if llie is ;i physician, or |i;ts;*d an examination ijiven

by tlie National Hoard of Podiatiy Examiners if the applicant is a
podiatrist. {835-3-85 ACLA 19-19; sun S 1ch 22 SLA 19(i0; am & IS oh
77 SLA 1969; am 88 ch GO SLA 1970; am &12ch 118 SLA 1070; am
810 ch -18 SI.A 19S3)

Kffect of nmciiilim-nls. — The 1MH3 mils proof of continued coinpeti nee as re-
ainemlinent, in the uiiihsignated, intro- quired by regulation”; and, al the i nd of
iliic'tnry lani;ual,o i-ubaitiitid "m-dcn-  paragraph (2), ndicd the language  gin-
thits™ for "cnilor: i na nl," in-tiled "or po- ning "if the applicant is a physician.”
ili.ilry," and in-.i-rU-il "or 08.G1.209, Mib-

unS*AS 08if2rnn<?r N,V rc," ,ircd-A" “PPlicams for a license

SmTto) b=Pr=<CrVed-(& 11 ch 77 S,-A 1969; dM S 13 ch 148

1v<\ tidti L.°."®. Uo-pyp.iiiinntion. (a) If the applicant fails the cx-
aniMKitinii, tin: applicant may, on the same application and payment
of a reexamination fee, take another examination not less than six
months imr muml then two years after the date of the first examina—
tion. If the applicant fails a second examination, the applicant may,
after a year or more of further study or traiuini; approved by the
board, make a new application for licensure.

<b) Applicants failing every portion of the examination shall retake
the entire examination and pay the full examination fee.

(©) ISec effective date note] Applicants failing portions of part I or
part Il of the examination may iclake th: portions failed at a pioiated
fee.

(d) [Sec effective date note] Applicants failing part 111 of the ex—
amination shall retake the entire part at a prorated fee. (838-8-92
ACLA 1919; am 8&815ch 77 SLA 19G0; am 811 ch MS SLA 1970; am
%080, 37 ch 37 SLA 19.85)

Kffc-ct of nmcnclments. -- The 1'.'35 m ail to this section is i-fTi-clivc upon the
Suiu-iulmeciil - di-li-ted  “prei-crilii-d in the mi(.Jition uf regulations under AS
regulations by the hoard"” al the end of OS.OLUGO. For the law until thal dale, see
su‘jM-clions (c) and (d). the effect of amendments notes.

Kffcelivc dates. — The 1085 amend-

Sec. 08.61.270. Temporary permits, (@ The board may issue a
temporary permit to an applicant who meets the requirements of AS
08.64.200, 08.64.205, or 08.64.209 and pays the required fee.

() A temporary permit isvalid for eight months or until the board
meets to consider (lie application, whichever occurs first.

(©) A temporary permit may be renewed at the board 3 discretion
one time only. (835-3-96 ACLA 1949; am &16 ch 77 SLA 1969; am
815ch 148 SLA 1970; am &2,3 ch35SLA 1972; am 88 ch 101 SLA
1974; am 811 ch 48 SLA 1983)



§ 08.64.270

'd of M ortal
o the United
m § 13 ch 77

i 1970)

later.enactmgnt
jenactmg

§08.64.272 BI'SINKSS and P hokkssioss 50S.64 .250

Sec. 08.64.272. Residency and internship. For the limited
purpose of doing residency or internship work, the board may issue a
temporary permitto an applicant without examination ifthe applicant
meets the requirements of AS 08.64.200(1) and (2), pays the required
fee, and has been accepted by an eligible institution in the statei for-the
purpose ofdoing residency or internship work. (8 16 ch 148 SLA 1970)

Sec. 08.61.275. Temporary permit for locum tenons practice,
(@ A member of the board may grant a temporary permit to a pliysi-
cian or osteopath for the purpose of substituting for another physician
or osteopath licensed in this stale. The permit isvalid for 120 consecu—
tive days. Ifcircumstances warrant, an extension of the permit may he
granted by the hoard.

(® A physician applying under (&) of this section shall pay the
required fee and rball meet the requirements of AS 03.61.200. In
addition, the physician shall submit evidence of holding a license to
practice medicine in a stale or territory of the United States or in a
pmvinre of Uauada.

fe) An osteopath applying under fa) of this n it inn :hall pay the
nqoired fee and shall on et the requirements of AS 0S.61.205. In
addition, the osteopath shall submit evidence of holding a license to
practice in a slate or tcn iloiy ol the United Stales or in a province of
Canada.

@ (See effective date note] Within 10 days after the permit has
been granted, the hoard member shall forward to the department a
report of the issuance of the permit. (8 17 ch 77 SLA 1960; am 55 17
— 19 ch 118 SLA 1970; am 838 ch 37 Si,A 1985)

I'Ufcd of IHIIIINIK-.IIH, IV Hixr, Kfficlive ilnli'H, »« The K'Sfi aininil-
iilin i'Iti il in il dilindi it -i- drutel)  cunt o lliis mitivii is cffci i\ upi.ii llie
"aftit” fur "Timn" .>a0 "|i"iiuit li.li h.en ylijitinn  nf  l'citillitiuliS  [iiliT  As
la.iiilcil” fur "go-oiling uf llu* pci nut™ siiid (IS o1 4itifi, Fur lIn." law uiilil licit date, ice

ili i (i "the ftu” fiilluviii|> "Turn.mI" anil Uits cffiit nf aiai iiilnii s nulc
"v.illi" fnltov.inj; "ili pailini‘til."

Sec, Ofi.Ct.230, Record uflicense, 1Rcpcaled, § 10ch 27 SIA 10fid]

Sec. OS.C.200 Examination fee. /See postponed repeal note.]

Postponed rcpciil. — Tlic I'J.Hj n peal
of this section is t'UVclivti upon the aitop-
tiun of regulations under AS 03.01.UGS5.



See. 0S.C1.311. License renewal. Licenses shall be renewed four
years nfler the date of issue. (§ 20 ch 77 SLA 19G9; am § 21 ch 1S3

SLA 1070; am § 12 els IS SLA 1033)

Effect of amendment!!. — The 1933
amendment substituted "four years Hflcr
the dale of issue” for "biennially.”

See. OR.G4.312. Continuing education requirements, (a) The
board shall promote a high degree of competence in the practice of
medicine by requiring every physician licensed in the state to fulfill
continuing education requirements.

(b) Before a license may be renewed the licensee shall submit evi-
dence to the board that continuing education requirements prescribed
by regulations adopted by the board have’been met.

(¢) The board may exempt a physician from the requirements of (b)
of this section upon an application by the physician giving evidence
satisfactory to the board that the physician is unable to comply with
the requirements because of extenuating circumstances. However, no
person may be exempted from more than 15 hours ofcontinuing educa-
tion in a five-year period. (8§ 14 ch102 SLA 1976)

Cross rrfcronccs. — As to redrafted by the revisor of statutes lo
constitutionality of ch. 102, SLA 1976, see remove personal pronouns in conformity
notes to AS 09.55.536 and Alas. Const.,, with AS 01.05.031(c) and } 4, Chapter 58,
art. 11, { 14. SLA 1982.

Editor's notes. — This section was

See. 08.G4.313. Inactive license. A licensee residing outside
Alaska may renew a license issued under this chapter as inactive. Ifthe
licensee practices intermittently in Alaska, the licensee may not hold
an inactive license. (§ 21 ch 148 SLA 1970)
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Sie.0S . f i Firs |Sre effective dale* notc|]. The p.nlincnt
shall set fees under AS 0S.U1.UG.) fur lacli of the* fulluv.ing:

11) application;
(2) license by examination;

(3) license by endorsement or waiver of examination;

(1) temporary permit;

(5) locum tenons permit;

(6) license renewal, active;
(7) license renewal, inactive;
(3) license by reexamination.

(8 21 ch 77 SI.LA 1Jfifl; am § 22 ch MS SI.A 1970; ain § 13 ch ISSILA

1083; am § 39 ch 37 SI,A

Kffi il nf :tmi nilninilo, -The Ilis3
tllit ditiih i i - i,| ilii* f.>> inilin mil

nf Il c.wLiliniis iimli-r AS 0S.UJ.nii5, :!ltis

iihili-r Thi*; *li.ij.L-r, in |mi.i;i .tj.0 til) :iib* di<limioii-jils: "'t fulluv. ini; fi v.s .ire iin-
stilut* il “inil, nli.ils" f..r "riiilm*. inn-ill," |hi,.i*il miller this ili.ipter:
anil in Ji..ijii;i.«||lis if!) ami Ql)ill Irteil "hi* (3) ST N 5r<0
Pi.ui.il” fnllnv.iii]; "n nc w.il." 1 Jin ii*i*liy i*":niiin:ilinn 'JAO
Tin* I'"5 .mu iiilim lit reunite this see* I'll liri n<¢e hy in.h nti.ils nrwaiv, i* nf
(inn, v.hi*li inriniliil a he etin.ilitlc. FeNILIIFID 'i0
lilfi clive il.itcs. — Tin* 1I'S5 mm ml- (N tii=*>iiy[=unit.. 0
tm nl tu this scdiun is i flidive iij«'n the (5 huim t. mic |.iimil. . .0
Fi|=il.lion nf ir[;iil.dinns  uinlvr AS *() lie n-el. nrvml, tidive CO0
OS.tll litifl. For tlu* jaw until Ili.il d.ilr, s*c (7) lin n vnm.\il in.ativc »(10
the cililnr’s mite, IS) litmin r hy in ".ainiiiatinii .... If.0"

Fee. (ISdllYepn-.itien nf /ivs. /Fee p-e Ipniud npe.il note.J

I***]|niiie*l rrjical. — The I!,w5 repeal
nf this Milinn is cfTiitivu upon the ailnp*
limi nf i(*ijiil.itinns under AS 0S.01.0(15.

Sec. B5Ct;I'Je Limits or conditions on license; disciplire. IRe-
penled, § 19 ch S SLA 19S3]

See. OH.G1.32G. Grounds for imposition of disciplinary sanc-
tions. (a) The hoard may impose a sanction if the hoard finds after a
hearing that a licensee

(1) secured a license through deceit, fraud, or intentional misrepre-
sentation;

(2) engaged in deceit, fraud, or intentional misrepresentation while
providing professional services or engaging in professional activities;

(3) advertised professional services in a false or misleading manner;

(*1) has been convicted, including conviction based on a guilty plea
or plea of nolo contendere, of

(A) a felony or other crime if the felony or other crime is substan-

tially related to the qualifications, functions, or duties of the licensee;
or

M* U



> a crime involving the unlawful procuri-mint. - tie, presetiption
nr dispensing of drugs;

15) has procured, sold, prescribed or dispensed drugs in violation of
a law, regardless of whether there has been a criminal action;

(G) intentionally or negligently permitted the performance of pa—
tient care by persons under the licensee"s supervision that does not
conform to minimum professional standards even if the patient was
not injured;

(7) failed lo comply with this chapter, a regulation adopted under
this chapter, or an order of the hoard;

(®) has demonstrated

(A) piofessional incompetence, gross negligence or repeated negli—
gent conduct;

(B) addict inn lo, revere depi ndency mi, or habitual overuse of alco—
hol or other drugs which impairs the licensee"s ability to practice
safely;

(C) unfitness because of physical or mental disability;

(M) engaged in unprofessional conduct or in lewd or immoral con—
duct in connection with the delivery of pmfessemioml services to pa-
tients;

HO) has violated AS 18.1G.010;

(11) has violated any code of ethics adopted by regulation by the
board;

(12) has denied rare or treatment to a patient or person neking
a: "i: tame fmm the physician ifthe only reason for the denial is the
failure or refusal of the pat ient to agree to arbitrate as provided InAS
on.f,>.stem); or

(@."D has had a license or certificate to practice medicine in another
state, territory of the 1X.ited States or a province ofCanada suspended
or revoked utile.*s the suspension or revocation was caused by the
failure of the licensee to pay fees to that state, territory or ffrovince.

) In a case involving (2)(13) of this section, the final findings of
fact, conclusions of law and order of the authority that suspended or
revoked a license or certificate constitutes a prima facie case that the
license or certificate was suspended or revoked and the grounds under
which the suspension or revocation was granted. (8 Id ch 48 SLA
1983)

NOTES TO DECISIONS

Profi-vMdiial mrotupi'trncc stun- Medical lid., Sup. Cl. On. No. 2fil>l (Pile

dard not unconstitutionally vague. —
Statutory and regulatory standard of
"professional incompetence” under which
physician's license may be revoked is not
unconstitutionally vague. Storrs v. Stale

No. (>S.s2), 00-1 I'.'Jd G-17, cert, denied, 164
U.S. 937, 104 S. Ct. 346, 78 L. Ed. 2d 312
(1983), decided under former AS
08.64.330. See Rosi v. Slate Medical Bd.,
Sup. Ct. Op. No. 2690 (Kile No. 7108), COS

12_
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itM*lip*.idn I'Jil2S, (n.illmid i Us 104 S
Ci. ;ul, 7s t, Kit jj .112 ir."Mi.
ml.itiim of
action; Sc¢. (B6EL330 Grounds for revocation uf license. ll\cpc:ihid, § 19
nro <f pa- ch IS SLA 1953]
t ilncs not
itiunt was Sec. 0S.6-i.331. Disciplinary sanctions, (&) Ifthe board finds that

a licensee has committed an act set out in AS 08.G6-1.320(a), the hoard

eted under may
(D permanently revoke a license to practice;
(@ suspend a license for a determinate period of lime;

(@) censure a licensee;

led ncgli-
() issue a letter of reprimand;
= *fnlco- D) place a licensee on probationary status and require the licensee
prnel ice to . ) )
A n port regularly lo the hoard on matters involving the basis of
probation;
el roN- ill) limit practice to those areas pre-erihed;
i 1(D) continue profe.—: fonal education until a suti fai toiy degree of
0 P hill has laon attained in those areas di lei miim d by the Im.ml to ni id
iinpmvemi ol;
Mi) impose limitations or condition:; on the prai lice of a liton: i-€; or
1Py the tV) imjio. e one or more of the Mictions set out in () < Mi) of this
iaib. ftion,
meking th) The board may end tin* prohaf ion ofa licen-  if it find.; that the
1 s tic deficit-ncies which required this canclion have Inin remedied.
TinAS (@© The hoard may summarily:impend a license InTi.ro linal hearing
or during the appeals process ifthe board (nils that the licensee po.-es
mifinther a clear and immediate danger to the public health .-.ad safety if the
ponded licensee continues to practice. A person whose license is suspend™d
hy tho under this section isentitled to a hearing by the board no later tli.m
ovinoe. seven days after the elTcctivc date of the order and the person may
iajjs of appeal the suspension after a bearing to a court of competent jurisdic—
olid or tion.
=it the (d) The board may reinstate a license that lias been suspended or
izader C revoked ifthe board finds after a bearing that the applicant isable to
3 SLA practice with reasonable skill and safety.
© The board may suspend a license upon receipt of a certified copy
of evidence that a license to practice medicine in another state or
territory of the United States or province of Canada has been sus—
i pended or revoked. The suspension remains in effect until a bearing
.11(':_"%2 can be held by the hoard.
29 1P (0 The board shall be consistent in the application of disciplinary
r AS sanctions. A significant departure from earlier decisions of the board
al &d., involving similar situations must be explained in findings of fact or
3). 665 orders made by the board. (8 15 ch 48 SLA 1083)

« |3
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i =Tty * - Sec. 08.64.332. Automatic suspension for mental
Frhifia vz o B LS . ) _ . : .
incompclcncy or insanity. Notwithstanding AS <14.62, if a person
holding a license to practice medicine and surgery or osteopathy under
this chapter is adjudged mentally incompetent or insane by any final
order or adjudication by a court of competentjurisdiction or by volun-
tary commitment to an institution for the treatment of mental illness,
the licensee’s license shall be automatically suspended by the board!

§ 05.61.332 § 03.64.334 B I'SINKSS AM) PItOIT.SSIDNS § 0S.G4.340

ailed, revoked or The suspension shall continue in efioct until the licensee is found or

cd or disciplined adjudged by the court to be restored to reason or until the licensee is
ntlucl as defined determined lo be restored to reason by a licensed psychiatrist approved

(3) a violation of by the board. (8§ 10 ch 101 SLA 1974)

-39 ACLA 1949;

Kditor's notes. — This section was Wwith AS 01.05.031(c) and § 4. Chapter 58,
ﬁ redrnflcd by the revisor of statutes to SILA 1982. f

| remove jiersonnl pronouns in conformity \
nd 5 4jChapter 58,

i Sec. 08.G4.334. Voluntary surrem ler. The hoard, at its discretion,
may accept the voluntary surrender of a license. No license may be
returned unless the board determines, under regulations established
by it, that the licensee is competent to resume practice. However, no

villi lentil privi- license may be returned to the licensee if the voluntary surrender

3 3950.010 - . - . L .
resulted in the dropping or suspension of civil or criminal charges
here n relevant

s keen enacted against the physician. (8 10 ch 101 SLA 1974)
ofthe Conflictof
lively allow nn
lamend the law
nilit. Falcon v,
d'ii. Sup. Cl. Op.

Editor's notes. — This section was with AS 01.05.031(C) and 5 4. Chapter 58,
redrafted by the rcvisor of statutes lo SLA 1IM2.
remove personal pronouns in conformity



isanc by any final
iction or by volun-
ofmental illness,
,ded by, the board.

t (iS.Cil.Ti6 AiNka ?r.\inis Sriiii W \r [i>"T.O

."me. 0S.G t.TKi. Duly of physicians and Ito"-pilals to ivport. ()
A phy.-icinn who profosituially treats a pt*ix<in licensed to practice
ini tiicinc and surgery or osteopathy in (his state for alcoholism or
drug addiction, or for me ntal, emotional or personality disorders, shall
report it lo the hoard ifthe physician providing treatment feels that
the person may constitute a danger to the health and welfare of that
person”s patients or the public ifthat person continues in practice. The
report shall state the name and address of the person and the condi—
tion found.

Ib) A hospital that restrictsor refuses to grant hospital privileges to
a person licensed to practice medicine and surgery or osteopathy in
this state because that person poses a danger to the public shall report
to the hoard the name and address of the person and the reasons fur
re: Iriding or refusing to grant lio.pit.al pri\ilegos.

<) Upon receipt of a repot 1 under fa) or (b) of this sect ion, the 1 mid
thall inve: ligate the matter and, upon a finding of realfinable cause,
may appoint a committee of thn e qualified physicians to examine the
licensee and report their findings to the hoard.

(& If the hoard finds that the licensee is unable to continue to
practice medicine and surgery or osteopathy with reasonable Jaf. t to
the licensee 3 patients or the public, ftshall initiate action In suspend,
revoke, limit or condition the licensee"s liceire to the extent deter—
mined necessary for the protection of the public. (3 10 ch 101 SLA
1071; am 810 ch IS SI.A s

Kir. i t uf :ii. L viilm. s Tin- 18
.mu 11illiiinl n "Mull: tliis n ilinn.

See. 08.64.3-10. Statement of grounds of refusal or revocation
of license. Ifthe board refuses to issue a license or revokes a license,
itshall filea briefand concise statement of the grounds and reasons for
the action in the office of the secretary of the board and in the dcpart-

808.64.350 Ai.aska Statutes 803.64.360

mcnt. The statement, together with the written decision of the beard,
shall remain of record in the department. (835-3-S9 ACLA 1949; am

§ 23 ch 77 SLA 1969)



y>c. H<ol.{",0. Ciilillf.it: n ofivvr.f. t;.,n Hf};. 1,1 * /), » i
cia i.1-;]

Article 3. Unlawful Acts.

Section
3G0. Penally for practicing vvillimil a li-
ci-n.-u or in viulilinn of clinjilur

Sec. 08.64.360. Penalty for practicing without a license or in
violation of chapter. Except for a physician assistant, a physician-
trained mobile intensive care paramedic under AS 08.G4.170, or a
person licensed or authorized under another chapter of this (itlc who

' engages in practices fur which that person is licensed or authorized
under that chapter, a person practicing medicine or osteopathy in the
state without a valid license or permit is guilty ofa class A misde—

meanor. Each day of illegal practice is a separate offense. (8 35-3-93
ACLA 19-19; am 825 ch 77 SLA 19G9; am 82ch5SLA 1972; am 811
ch 101 SLA 1974; am 817 ch 48 SLA 1983)

f
s 0s.nl13n0 s Us.G-1.3ii6 BrsINI>S AM) I'iail >--1ONS 0S.(51.370
% report. (a) Lift cl cif itlnim liiii ills. - Tlier 1%>3
I II)jM.n lice cirinln.tiit ov.eli- |Lli- -ijiun.
Icoholhin (f - B -
O Ai tide 4. .Miscellaneous Provisions.
orders, :hall
"t feels tl.kt Section Section
eHjirc* of |Ji.it =i:G. Lialiility for services n-mli-nd I*y n pliy iriiitl-traitu-rl mutate inti -nmwo
. rare p.u.uindic
practice. The
d the ri.m ilj. . ) o
Sec. 0S.G L.1JGG. l.ialiility for services rendered by a physician-
privileges Io trained niohile intensive eare pariimedic. An act or omission of a
wiijiriLly in physician-trained mobile intensive care jiarametlic done or omitted in
good faith while rendering emergency service to a person who is in
ehall feport i . . . i .
v e need of immediate aid in order to avoid serious harm or loss of life
me;i! (ins for q

does not impo aany liability upon the physician-trained mobile inten—
sive care paramedic, the supervising physician, a hospital, the olll-
c-rs, membeis of the «talf, nurses, or other emjiloyi es of a hospital or
upon a federal, stale, borough, city or other local governmental unit or
upon other employees of a governmental unit; however, this seition
does not relieve a physician or a Im pital of a duty otherwise imposed
by law upon the physician or hospital for the designation or training
of a physician trained mobile intensive care paramedic or for the pro-
vi» ion or maintenance of equipment to he used by the physician-
trained mobile intensive care paramedic. (8 11 ch 101 SI.A 197-1; am

1, e boird
i.iMo Chii.s,
xnmine tlie

continue lo
>lo safety lo
(o suspend,
elent dcler-

D 101 SLA
81 ch 122 SLA 15186)
Cio-.s n frii-occs. - mFur civil lijil=ilily ~ nitdi.ilo aid in noli r In asnut .-.I'imo liarin
fur cnu-ii:cncy aid. see AS OS.ftti.0'JO. nr li»s uf life <tw> nut" fur "wliilc muter-
tiffed of amciictmeciils. — Tlic 11186 ini; emergency lifi*: .ivinj; m i vieu lo a per*
nnu-minu.-iit Hll<->litillid "All" fur “No" mid son wlio is in iiiiiiiriliatc danger ufloss uf
5 10 cf/i ;i7 euli-1ittiled "v.lile 1l ikli riiik ciin-ijji-iky life near llie I'r,piiniiig uf llie -vC-
ivice lu a per:uli wlo is in need nf im-  tinn.
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(& 35-3-93
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tec. OS.G f Pivseription or ;cinsllis(r.mit=l nf L.uliik* hy
ully>-ff;m* £) A Ppliy. ici.mmay nut lie :uliji itto elieii j 1 v .a™ mi
liy I1lieState Mi ilical Moatd fur j D jor adniitii -tii it,;; .aav/l.ilin
H.iiliile) to a jiatit«1l under Ilie pliy* ician"s rare who lias keji;- | Hie
Milislance unless Hie Slate Medical Moan! ina hear"inj; conihu tidnmler
the Administrative Procedure Act (AS M.G2) has made a formal
finding that the snhstancc is harmful.

() A hospital or health facility may not inlcifere with the physi—
cian-patient relationship hy restricting or forbidding the use of
amygdalin (laotrile) when prescribed or administered hy a physician
and requested hy a patient unless tlic substance as prescribed or
administered hy the physician is found lo he harmful hy the State
Medical Retard in a hearing conducted under the pmvi.-ions nf the
Administrative Procedure Act (AS 4-1.62). ($$ 1,2 eh 227 SI.A I")IQ)

I-Mitor's notes. -- This section was with AS 01.0S (l.llici and t -1 C'li.ij«u-r .S,
redrafted hy Hie reviser of statutes lo SI.A

.Sec. 0S.GUGS. Permits for isolated areas.

Repealed by 27 ch 1-13SLA 1970.

Article 5. flenernl Provisions.

Section

0. IVi.,ms lint alfntid
ISO. Difiiiitiuns

See. 0S.G 1.370. Persons not affected. This chapter does not apply

to

(1) officers in the regular medical service of the armed services of
the United States or the United States Public Health Service while in
the discharge of their official duties;

(2) a physician or osteopath, who isnot a resident of this state, who
is asked by a physician or osteopath licensed in this state lo help in
the diagnosis or treatment of a case;

(3 the practice of the religious tenets of a church;

1}
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01) a I'r.-in while serving as a student, intern, re-ident |>hy ician,
or follow at a ho>pital, clinic, or medical f.nility in the .late;

if)) a physician in the regular medical service of the United States
Public Health Service or the armed services of the United States vol-
unteering services without pay or other remuneration to a hospital,
clinic, medical office, or other medical facility in the state;

(6) a person who is registered as a lay midwife by the Department
of Health and Social Services under AS 13.03.010 or who is excluded
from registration under AS 18.05.037 while engaged in the practice of
lay midwifery whether or not the perron accepts compensation for
those services. (8 35-3-97 ACLA 1919; am § 4 ch 93 SI.LA 19(55; am
§ 2Gch 77 SLA 10G0; am 88 23, 24 ch 148 SLA 1970; am S8 1, 2 ch 88
SLA 1972; am § 13 ch 127 SI.LA 1974; am 8§ 1 ch 33 SLA 19S5)

KIfri'l <of iiitirii'l’iiciiN. ... The 1.1)S5 (1) .ml 15) .mil 4 pri- nl p.'ir:i|;r:.;ih
einn iitliiti'iil ifrii.itiil - f'liiiir  jiar.v  (G).
graphs ffi) anil II') ;m pri'M iil paragraphs

See. 08.(5LOCO. Definitions*. As used in this ch.ipter

(D) "hoard™ means the State Medical Hoard;

(2) "practice of medicine" or "practice of a &up ithy’’means:

(A) for a fee, donation or other consideration, In diagniee, treat,
operate on, prescribe for, or administer to, any human ailment, blem—
ish, deformity, disease, disfigurement, disorder, injury, or other men —
tal or physical condition; or to atli mpt to perform or n present that a
person is authorized to perform any of the act:;:et out in this :uhpar.i-
grnph;

(B) to use or publicly display a title in connection with a person®s
name including "doctor of medicine,"” "physician,” "M 1).,” or "dm tor of
osteopathic medicine"” or "D.0." or a specialist designation including
"surgeon," "dermatologist,” or a similar title, or any title which tends
to show that the person iswilling or qualified lo diagno.-e or tieal the
pick or injured;

(3) IRepealed, § 19 eh 18 SLA 19S3.]

(4) IRepented, 827 ch 113 SLA 1970.]

(5) "department” means the Department of Commerce and Kco-
nomic Development;

(6) "acupuncture” moans a medical practice to cure disease or re-
lieve p; in, alter function or induce anesthesia by piercing portions of
the body with needles;

(7) "physician-trained mobile intensive care paramedic” means a
person who

(A) has successfully completed the advanced first aid course pre-
scribed by the board;

(B) is trained by a licensed physician

(1) to carry out all phases of cardio-pulmonary resuscitation,

17
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(i) to administer drills under written or oral autlmri/iti.-n ,fa
licensed ivliy.—it.im,

(iii) to administer intravenous solutions under written or oral au—
thorization of a licensed physician; and

IC) has hocn examined and certified as a physician-trained mobile
intensive care paramedic hy the board or hy the hoard 3 designated
representatives;

(®) "emergency life-saving service”’’means medical assistance given
to a person whose physical condition, in the opinion of a reasonably
prudent person, is such that the person®s life is endangered;

(9) "practice of podiatry" means the medical, mechanical, and surgi—
cal treatment of ailments of the foot, the muscles and tendons (if the
leg governing the functions of the foot, and snpei ficial le; ions of the
hand oilier than those a: ©cialed with trauma; the use of prepara-
tions, medicines, and drugs as arc necessary for the Ireal mi nt of these
ailments; the treatment of the local manifestations of systemic dis—
eases as they appear in the hand and foot, oxn pi that

(A) a patient:hall he concurrently referred to a physii inn or n teo-
path for the treatment of the systemic di: on e itelf;

(13) general annostholies may he used only in colleges uf podiatry
approved hy the Slate Medical Hoard and in hospitalsnppioved hy the
joint commis. ion on the accreditation of hospitals, or the American
Osteopathic Association; and

IC) the mo nt X-ray or radium for therapeutic purpnes is not per—
mitted.

(10) "practice of lay midwifery" has the moaning given in AS
18.05.070. (fif 35-3-88, 35-3-91 ACI.A 19-19; am & 21 ch 77 SI.A HtiO;
am 8:ich 108 SLA 1970; am #if 25- 21ch 118 SI,A 1970; am i 9 ch
82 SI.A 1971; am 8lch 117 SI1.A 1971; am if Ich 85 SI1.A 11,7.; am
84 ch 21 SI1.A 197-1; am #fif 12, 18 ch 101 SI A 197-1; am S 1 ch 127
SI.A 1975; am if 4ch 21 SI.A 1970; am ifif 21 m-29, 11 ih 177 SI.A
1978; am &G ch 15SI.A 1982; am & 18, 19 ch ISSI."A 19S8; am if 2
ch 33 SLA 19S5)

Effect of iiincmImcitts. — The first 'Hie 1933 iiiiiriidiiicnt added |-.u.i|,i,iph
19S3 nnicndnient, rewrote paragraph (2). (10).

The second 1933 amendment repealed
paragraph (3).

X* (<
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Offered: N/3/87
Referred: Rules

Original sponsors:

IN THE HOUSE

Sund, Koponen,
Taylor and Zawacki

5-0291X

BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 70 (Finance) am

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

For an Act entitled:

A BILL

"An Act relating to the State Medi

cal Board and to

services provided for boards established under AS 08;

amending Rule 504(d) of the Alaska Rules of Evidence;

and providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.050(c) 1is amended to read:

(c) After consulting with the State Medical

JI10), the depart

ment shall

Board (AS 08.64.-

employ two persons [aN INDIVIDUAL] who are

not members [IS NOT A MEMBER] of the board; one shall [TO] be assigned

as the investigator for the board; the other shall

executive secretary for the board. The investigato

be assigned as the

r shall

(2) at the request of the State Medical Board., conduct

investigations based on complaints filed with the department or with

the board; and

(1) conduct

investigations into alleged

violations of AS

08.64, and into alleged violations of regulations and orders of the

State Medical Board;

(3) be directly responsible and accountable to the State

Medical Board, except that only the department has authority to termi-

nate the investigator®s employment and the departm

day to day and administrative supervision of the in

* Sec. 2. AS 08.

01.065(c) is amended to read:

ent shall provide

vestigator.

(c) A fee established under this section must reflect, to the

extent possible,

HBOO70E

the actual

costs to the department

-1-

of the activity

CSHB 70 (Fin) am



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

for which the fee is charged. The actual or anticipated costs to the
department of services provided to or on behalf of a board must re-
fleet, to the extent possible, the amount of fees the department
collects from persons in occupations regulated by the board.
Sec. 3. AS 08.03.010(c)(11) is amended to read:

(11) State Medical Board (AS 08.64.010) -- June 30, 1991
[JUNE 30, 1987],
Sec. 4. AS 08.64.101 is amended to read:

Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

(2) develop written guidelines to insure that licensing
requirements are not unreasonably burdensome and the 1issuance of
licenses is not unreasonably withheld or delayed;

(3) submit an annual report of 1its proceedings to the
governor, including a statement of money received and disbursed;

(4) after a hearing, impose disciplinary sanctions on
persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations insuring that renewal of licenses is
contingent upon proof of continued competency on the part of the
licensee; and

(6) coordinate with private professional organizations to
establish an impaired medical professionals program to treat persons
licensed under this chapter who abuse addictive substances.

Sec. 5. AS 08.64.200 is amended by adding a new subsection to read:
(b) The board shall determine whether each physician applicant

has any disciplinary or other actions recorded in the nationwide

disciplinary data bank of the Federation of State Medical Boards.

Sec. 6. AS 08.64.210(b) is repealed and reenacted to read:

CSHB 70(Fin) am -2- HBOO70E
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(b) The deadline for submitting an exam application to the board
shall be established by regulation.

* Sec. 7. AS 08.64.220(a) is repealed and reenacted to read:

(&) The board shall offer a written examination sufficient to
test the applicant®s fitness to practice medicine or osteopathy.

*Sec. 8. AS 08.64.255 is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for [licen-
sure must [A LICENSE UNDER AS 08.64.250 SHALL) be interviewed in
person by at least one member of the board before a Jlicense will be
issued. The interview must [SHALL] be recorded™ Lf [, AND, IF] the
application is denied on the basis of the interview, the denial must
[SHALL] be stated in writing® with the reasons for it, and the record
must [SHALL] be preserved.

*Sec. 9. AS 08.64.311 is repealed and reenacted toread:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish
license renewal dates. Licenses shall be renewed biennially, unless
the commissioner, by regulation, provides for more frequent renewals.

*Sec. 10. AS 08.64.313 1is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the state may hold an inactive license. A person who
practices in the state, however infrequently, shall hold an active
license.

*Sec. 11. AS 08.64.331(a) 1is amended to read:
(@) If the board finds that a licensee has committed an act set
out in AS 08.64.326(a), the board may
(1) permanently revoke a license topractice;
(2) suspend a license for a determinate period of time;
(3) censure a licensee;

4) issue a letter of reprimand;

HBOO70E -3- CSHB 70(Fin) anm



(5) place a licensee on probationary status and require the
licensee to

(A) report regularly to the board on matters involving
the basis of probation;

(B) limit practice to those areas prescribed;

(C) continue professional education until a satisfac—
tory degree of skill has been attained in those areas determined
by the board to need improvement;

(6) impose limitations or conditions on the practice of a
licensee; [OR]

(7) impose a civil fine of not more than $10,000; or

(8) impose one or more of the sanctions set out in (1) -
() [() - (6)] of this subsection.
Sec. 12. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR
INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under this chapter is adjudged mental —
ly incompetent or insane by a final order or adjudication of a court
of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental illness, the person®s license shall be
suspended by the board. The suspension shall continue in effect until
the court finds or adjudges that the person has been restored to
reason or until a licensed psychiatrist approved by the board deter—
mines that the person has been restored to reason.

Sec. 13. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-—
PENSION OR SURRENDER. The board shall promptly report to the Federa—
tion of State Medical Boards for inclusion in the nationwide disci—

plinary data bank license refusals under AS 08.64.240, actions taken

CSHB 70(Fin) am -4- HBOO70E
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by the board under AS 08.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.
Sec. 14. AS 08.64.336 1is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (@)
A physician who professionally treats a person Jlicensed to practice
medicine or osteopathy in this state for alcoholism or drug addiction,
or for mental, emotional, or personality disorders, shall report it to
the board if there is probable cause that the person may constitute a
danger to the health and welfare of that person®s patients or the
public if that person continues in practice. The report shall state
the name and address of the person and the condition found.

(b) A hospital that revokes, suspends, conditions, restricts,
or refuses to grant hospital privileges to, or imposes a consultation
requirement on, a person licensed to practice medicine or osteopathy
in the state shall report to the board the name and address of the
person and the reasons for the action. A hospital shall also report
to the board the name and address of a person Jlicensed to practice
medicine or osteopathy in the state if the person resigns hospital
staff privileges while under investigation by the hospital or a com-
mittee of the hospital and the investigation could result in the
revocation, suspension, conditioning, or restricting of, or the re-
fusal to grant, hospital privileges, or in the imposition of a consul-
tation requirement. A report is required under this subsection re-
gardless of whether the person voluntarily agrees to the action taken
by the hospital. A report is not required if the sole reason for the
action is the person®s failure to complete hospital records in a
timely manner or to attend staff or committee meetings. In this
subsection "consultation requirement” means a restriction placed on a

person®s existing hospital privileges requiring consultation with a

HBOO70E -5- CSHB 70(Fin) am
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designated physician or group of physicians in order to continue to
exercise the hospital privileges.

(c) Upon receipt of a report under (a) or (b) of this section,
the board shall investigate the matter and, upon a finding that there
is reasonable cause tobelieve that the person who is the subject of
the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its findings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a Jlicense under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
reports its findings.

(d) If the board finds that a person licensed topractice medi-
cine or osteopathy is unable to continue in practice with reasonable
safety to the person®s patients or to the public, the board shall
initiate action to suspend, revoke, limit, or condition the person®"s
license to the extent necessary for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that in good
faith submits a report under this section or participates in an inves-
tigation or judicial proceeding related to a vreport submitted under
this section is immune from civil or criminal liability for the sub-
mission or participation.

(f) A physician or hospital may not refuse tosubmit a report
under this section or withhold from the board or 1its investigators
evidence related to an investigation under this section on the grounds
that the report or evidence

(1) concerns a matter that was disclosed in the course of a

confidential physician-patient or psychotherapist-patient relationship

CSHB 70(Fin) am -6- HBOO70E
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*

or during a meeting of a hospital medical staff, governing body, or
committee that was exempt from the public meeting requirements of
AS 44.62.310; or

(2) is required to be kept confidential under AS 18.23.030.
Sec. 15. AS 08.64 is amended by adding a new section to read:

Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an investigation under this chapter, the board may order a person
to whom it has issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board"s expense. An examination may include the required submission
of biological specimens requested by the examining physician or prac-

titioner.

*Sec. 16. AS 18.23.030 is amended by adding a new subsection to read:

(d) Notwithstanding the provisions of (b) and (¢) of this
section, information contained in a vreport submitted to the State
Medical Board, and information gathered by the board during an inves-
tigation, under AS 08.64.336 1is not subject to subpoena or discovery
unless and until the board takes action to suspend, revoke, limit, or
condition a license of the person who is the subject of the report or

investigation.

* Sec. 17. Rule 504(d) of the Alaska Rules of Evidence 1is amended to

read:

(d) EXCEPTIONS. There 1is no privilege under this rule:

(1) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patient
is an element of the claim or defense of the patient, of any party

claiming through or under the patient, of any person raising the

HBOO70E -7- CSHB 70(Fin) am
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patient"s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party; or after the patient®s death, in any
proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. If the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commic or plan a crime or fraud or toescape detection or apprehen-
sion after the commission of a crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Rela-
tionship. As to a communication relevant to an issue of Dbreach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela-
tionship.

(4) Proceedings for Hospitalization. For communications
relevant to an issue in proceedings to hospitalize the patient for
physical, mental or emotional illness, if the physician or psycho-
therapist, in the course of diagnosis or treatment, has determined
that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient is required to report to a public
employee, or as to information required to be recorded 1in a public
office, 1f such report or record is open to public inspection, or as
to information or matters contained 1in or reasonably vraised by a
report submitted under AS 08.64.336, other than information that would
establish the identity of a patient, wunless the court finds that it is
necessary to admit the identifying information in order tc serve the
interests of justice.

(6) Examination by Order of Judge. As to communications

made in the course of an examination ordered by the court of the

CSHB 70(Fin) am -8- HBOO70E
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physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the
examination is by order of the court upon the request of the lawyer
for the defendant in a criminal proceeding in order to provide the
lawyer with information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a defense
based on his mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communica-
tions in a criminal proceeding. This exception does not apply to the
psychotherapist-patient privilege.

*Sec. 18. AS 08.64.260(b), (c), and (d) are repealed.

*Sec. 19. The commissioner of commerce and economic development may
impose a one-time surcharge on persons licensed under AS 08.64 to cover the
costs during fiscal year 1988 of employing an investigator and an executive
secretary for the State Medical Board required under AS 08.01.050(c), as
amended by sec. 1 of this Act. In subsequent fiscal years, these positions
shall be considered services to the State Medical Board for purposes of
establishing fees under AS 08.01.065.

*Sec. 20. Section 19 of this Act takes effect on the effective date of
the section or sections of a version of the bill containing the operating
budget for fiscal year 1988 that authorizes fiscal year 1988 funding for
the positions of investigator and executive secretary of the State Medical

Board, established under AS 08.01.050(c), as amended by sec. 1 of this Act.

HBOO70E -9- CSHB 70(Fin) am



SENATE COMMITTEE REPORT

FURTHER: JUDICIARY
FINANCE
4/7/87 DATE TURNED INTO OFFICE
Mr. President:
LABOR & COMMERCE Committee considered CSHB 70(Fin) am

State Medical Board and to services provided for boards established
under AS 08; amending Rule 504(d) of the Alaska Rules of Evidence; efd.

and recommended:

1] replace with CS FOR ) [1 same title
j or adopt CS FOR ) [1 new title

[
[
[ 1 attached amendment(s) and
[X] do pass

] do not pass

] no recommendation

] individual recommendations

] further referral to

] letter of intent adopted_

Committee [%f attached or [ ] adoptigqsfiseal note(s)
i

new updated or revious
[ 1] [ 1up p
[ 1 zero scal impact
G DO PASS OTHER RECOMMENDATIONS

Chairman s
[ 1] Committee Backup Attached



SENATE COMMITTEE REPORT

FURTHER: FINANCE

4/28/87
DATE TURNED INTO OFFICE

Mr. President:

JUDICIARY Committee considered CSHB 70 (Fin)am

State Medical Board and to services orovided for boards established
under AS 03; amending Rule 504(d) of the Alaska Rules of Evidence; efd,

and recommended:

(Vf replace with CCS FORIISHPS T7(9 (~Tub) g tf same title
[ 1] or adopt CS FOR A [1 new title

[ ] attached amendment(s) and

] do not pass
] no recommendation
individual recommendations
] further referral to
] [letter of intent adopted
Committee [ ] attached or J ] adopted fiscal note(s)
[ ] new [ ] updated or Vy\S\ previous
[ 1 zero [Vj fiscal impact

DO PASS OTHER RECOMMENDATIONS

ChaiAaRT J g~™~re - WTAcoMiendation
[ 1 Committee Backup Attached





