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HOUSE FINANCE COMMITTEE 
LETTER OF INTENT 

FOP. 
cs HB 545 (Judiciary) 

It is the intent of ·the Legislature in enacting CSHB 545 
(Judiciary) that a developmentally disabled or mentally ill 
person not be deprived of the right of consensual sexual 
expression with a person who is not in a caretaker 
relationship as described in 11.41.410 (a) (3) (B) and 
11.41.420 (a) (2) (B), whether he or she lives independently 
or in a supervised setting. / ·, /" . ;} 

CA-( {t.,,--zF &f. y- _;y-" 
Al Adams, Chair 
House Finance Committee 
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Offered: 4/11/88 
Referred: Finance 

Original sponsor: 

IN THE HOUSE 

5-2078B 

Judiciary Committee 

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 545 (Judiciary) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL 

6 For an Act entitled: "An Act amending crimes relating to sexual assault as 

7 they relate to persons who are mentally incapable." 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALAZKA: 

9 * Section 1. AS ll.41.410(a) is repealed and reenacted to read: 

10 {a) A person commits the crime of sexual assault in the first 

11 degree if, 

12 

13 

14 

(1) being any age, the defendant engages in sexual pene­

tration with another person without consent of that person; 

(2) being any age, the defendant attempts to engage in 

15 sexual penetration with another person without consent of that person 

16 and causes serious physical injury to that person; 

17 (3) being over the age of 18, the defendant engages in 

18 sexual penetration with another person 

19 

20 

21 

22 

23 

24 

25 

and 

(A) who the defendant knows is mentally incapable; 

(B) who is entrusted to the defendant's care 

(i) by authority of l~w; or 

(ii) in a facility or program that is required by 

law to be licensed by the Department of Health and Social 

Services. 

26 * Sec , 2. AS ll.4l.420(a) is amended to read: 

27 (a) An offender commits the crime of sexual assault in the 

28 second degree if [THE OFFENDER ENGAGES IN] 

29 (1) the offender engages in sexual contact with another 

HB0545B -1- CSHB 545(Jud) 

' . . . . 
• • • • • ; 0 • ' ' • 



1 person without consent of that persof; [OR] 

2 (2) being over the age of 18 1 the offender engages in 

3 sexual contact [PENETRATION] with a person 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ill who the offender knows is mentally incapablej and 

(B) who is entrusted to the offender's care 

(i) by authority of law; or 

(ii) in a facility or program that is required by 

law to be licensed by the D.epartment of Health and Social 

Services; or 

(3) being over the age of 18 1 the offender engages in 

sexual penetration with a person who the offender knows is 

(A) mentally incapable; [IS SUFFERING FROM A MENTAL 

DISORDER OR D~FECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAIS­

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH A 

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDUCT 

WOULD NOT ENGAGE IN SEXUAL PENETRATION]; or 

(B) (IS] incapacitated. 

18 * Sec. 3. AS 11.41 is amended by adding a new section to read: 

19 Sec. 11.41.425. SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An 

20 offender commits the crime of sexual assault in the third degree if, 

21 being over the age of 18, the offender engages in sexual contact with 

22 a person who the offender knows is 

23 

24 

(1) mentally incapable; or 

(2) temporarily incapable of appraising the nature of the 

25 person's conduct and is physically unable to express unwillingness to 

26 act. 

27 

28 

29 

* Sec. 

(b) 

4. 

Sec. 

CSHB .545(Jud) 

Sexual assault in the 

AS 11.41 is amended by 

11.41.432. DEFENSE. 

-2-

thix·d degree is a. class C felony. 

adding a new section to read: 

It is a defense to a crime charged 

HB0545B 
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1 under AS ll.41.410(a)(3), ll.41.420(a)(2), ll.41.420(a)(3), or 11.41.-

2 425 that the offender is 

(1) mentally incapable; or 3 

4 (2) married to the person and neither party has filed with 

5 the court for a separation, divorce, or dissolution of the marriage. 

6 * Sec, 5. AS 11.41.470 is amended by adding a new paragraph to read: 

7 (4) "mentally incapable" means a person who suffers from a 

8 mental disease or defect that renders the person incapable of under-

9 standing the nature or consequences of the person •~ conduct, including 

10 the potential for harm to that person . 

HB0545B -3- CSHB 545(Jud) 
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 

Uo. 1 

BD..l. VERSION: CSHB 545 (JUD) 
PUBLISH DATE: HOUSE 4/11/88 

REQUEST: 
FISCAL NOTE 

Revision Date: April 8. 1988 
Title: "An Act amending crimes relating 

Agency Affected: Department of Law 

to sexual assault ••• mentally incapable." 
BRU: Prosecution 

Sponsor: House Judiciary 
Requester: House Judiciary 

Componenrs : First z Second I Third and 
Fourth Judicial Districts 

EXPENDITURES/REVENUES: (Thousands ofDoDars) 
OPERATING FY88 FY89 FY90 FY91 FY92 FY93 

PERSONAL SER.VICES 
TRAVE. . 
CONT'RACIUAL 30.0 30.9 31.8 32.8 33.8 
SUP~ 
EQUIPMENl' 
LAND& STRUCTURES 
GRANTS, Cl.AIMS 
MISCELUNEOUS 
TOTAL OPERATING -0- 30.0 30.9 31.8 32.8 33.8 

CAi"ITAL I I I 
REVENUE I t I 

FUNDING: (Thousands of Dollars) 

GENERAL FUND 

I 
-o-

I 
30.0 30.9 31.8 

I 
32.8 

I 
33.8 

FEDERAL FUNDS 
OIHER 
TOTAL -

POSITIONS: 

1~= I -o- -0- -0-. -o- -o- -o-
mfPORARY 

1 · r %1-,1 .. 

ANALYSIS : (Anach a separate page if nt.iCeSSat)') 

Please see the attached analysis. -0-6y c=:5~(!_ 3/-?Y 
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K1 ·Lio/.. 'i) -~ 
Preparedby: Richard I. Pegue~~rector Phone:_4_6_5_-3_6_7_2 __ _ 
Division: Administrf,ive Serfues , Dare: April 8 1 19~ . R.~O'\.., ell. ~}\¥b } FOf< 
ApprovedbyCommissioner: race Berg ~aible, Atty. Gen. Daie: __ A_p_r_il_B_,_1_9_88_ 
Agency: , Department of Law 

Distribution (by preparer ) : · 
Legislative Finance 

. Legislative Sponsor 
Requestor 
Office of Management and Bud&et ,·. 
lmpaaed Agency(ies) 
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CONTINUATION or ~ISC,A,L NOTE ANALYSIS 
' '. 

For Dill/Resolution No. CSHB 545 (JU[ 
HOUSE 4/11/SE 

After further thought and evaluation, the Department of Law is 
herewith revising its fiscal note for HB S45. The department now 
believes that the number of occasions on which it would have to prove 
that victims are "mentally incapable" should be reduced from 24 to 15 
occasions. Thus, the annual amount required should be $30,000. 
Although the incidence rate in Alaska may appear high when compared to 
other jurisdictions, this is reflective of the high number , of sexual 
abuse offenders that are prosecuted in Alaska. The department's 
previous analysis of the cost of expert witnesses remains the same. 

2 of 3 
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CONTINUATION oi .FfSC_AL NOTE ANALYSIS . . - . . 
For Dill/Resolution No. 

Fiscal Analysis 

1st Dist 2nd Dist 3rd Dist 

CSHB 545 (JUD) 
HOUSE 4/11/88 

4th .Dist Total 
Contractual 4,000 6,000 · 12,000 8,000 30,000 (Expert Witness Fees) 

Total 4,000 6,000 12,000 8,000 30,000 

Costs beyond FY 89 have been increased 3% annually ~o reflect inflation. 

3 of 3 



~I\~ (.,,.' STATE OF ALASKA 

No. 2 

Bll..L VERSION: CSHB 545 (Jud) 
PUBLISHDATE: HOUSE 4/21788 ~l 1988 LEGISLATIVE SESSION 

FISCAL NOTE 
REQUEST: 

Revision Date: ---------­
Title: 11 An Act amending crimes relating 
to sexual assault •.• " 

Sponsor: __________ _ 
Requestor: __________ _ 

Agency Affected: Department of Corrections BRU: ___________ _ 

Components=---- ------

EXPENDITURES/REVENUES: (Thousands of Dollars) 

OPERATING FY 88 FY89 FY90 FY91 FY92 FY93 
PERSONAL SERVICES 
TRAVEL 
COl'nRACllJAL 
SUPPLIES 
EQUIPMENI' 
LAND&. STRUCTURES 
GRANTS, CLAIMS 
MISCEU..ANEOUS 
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

I CAPITAL -0- -0- -0- -o- I -o- I -o-

t REVENUE -0- -0- -0- -o- 1 · -o- 1 -o-
-. 

FUNDING: (ThousandsofDollars) 

,~= 1~---o---~1-_-o---~-_-o---~--0-----~1-_-o_-~1-_-o--~ 
POSITIONS: 

I FUU,TI~ PART-TIME 
TEMPORARY -0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separate page if necessary) 
This legislation will have-minimal impact on the Department of Corrections. 

Distribution (by preparcr): 
Legisl:ltive Fin:incc 
Legisl:ltivc Sponsor 
Requestor 
Office of M:inagement and Budget 
lmpacled Agcncy(ies) 

465-3376 
4-15-88 

4-15-88 

~gel_ of .i._ 



~ouse nf ~presetthtiiues 
House Judiciary Committee 

P.0 Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 

April 30, 1988 

MEMORANDUM 

TO: 

FROM: 

RE: 

Senator Johne Binkley, co-Chair 
Senator Rick Halford, Co-Chair 
Senate Finance Commititee 

Representative John Sun 

HB 545 11}.n Act amend! crimes relating to sexual 
assault as they relate to persons who are mentally 
incapable." 

I would appreciate it if you could schedule this bill for 
hearing as soon as possible. 

The purpose of this bill is to correct a gap in the criminal 
law as it relates to sexual assault against persons who are 
mentally incapable. Current law does not provide penalties 
for sexual assault of these persons unless the assault 
involves penetration or force. Sexual assaults involving 
sexual contact are either not prosecuted at all or prosecuted 
as 11harassment. 11 

This bill addresses both sexual penetration and sexual contact 
assaults and provides a two-step penalty structure with 
harsher penalties for offenders who are caretakers of the 
mentally incapable. 

Finally, HB 545 provides a definition of a mentally incapable 
person which focuses on his or her lack of capability to give 
knowing consent. This would replace confusing and moralistic 
language in the current sexual assault statute. 

HB 545 has a $30,000 fiscal note from the Department of Law, 
criminal Division. 
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Section 

CHAPTER 9A.4~ 

SEXUAL OFFENSES 

9.\.44.010. Definitions. 
9A.44.020. Testimony-Evidcncc-Wrill~n motion-,\dm1rnhtlity. 
9A.44.030. Defenses to proseculhn under this chapter. 
9..\.44.0-W. Rape in chi.: first degree . 
9A.4-t045. ~tin1mum term for first degree rapl'-Rcs1nc: :1J n~ on rele.i~ 

from .:onfinl'mcnt-Applkation to off cnscs before foly :. 
1984. 

9..\.44.050. Rape in the 5Ccond degree. 
9..\.44.060. Rape in the third degree. 
9A.44.070. Statutory rape in the first deg.rec. 
9A.44.080. Statutory rape in the second degree. 
9.-\.44-.090. Statutory rape in the th ird degree. 
9A.44. 100. Indecent liberties. r 
9..\.44.l 10, Repealed. 
9 . .\.44.120. Admissibility of child's s1atcmcnt~ondi1ions. 
9A.44.900. Decodifications and additions to 1h1s chapter, 
9A.44.9O1. Construction-Sections decodified and added 10 this chapte?. · 
9A.44.902. Effective date-I 979 e.x.s. c 24-1. 

Llbr~- References 

Criminal practice. post-lria! proceed­
ings, depanure from the guidelines. 
first offender. see Wash.Prac. \'Ol. 

13, Ferguson.§ -'J2I. 

Jurv 1ns1ruc1ions, 
fncest. definllion , see Wash.P~_-1 

vol. II , WPIC .fo.05. ·, 
Sexual intc~rnur.se. dciinition, see ;_ 

W.lsh .Prac. vol. 11. WP!C 4:.01. .fl' 

-~-· . ·-
-----------------------------~ ~ 

WESTI.A W Electronic Research · ,_. · 

WESTLAW supplements West's Revised Code of Washington Anno1ated anc! ' 
is useful for addi1ional research. Enter a citation in ISST..\~ITE for. ) · 
display of a.ny parallel cita1ions and case history. Enter a constitution.~ 
statute or rule citation in a case law database for cases of interest..-

,z 
Example query for INSTA~lTE: IC 692 P.2d 874 

·, 
Example query for Washington Constitution: =t 
Const. Constitution /s 8 ~ 3 5 _{ 

Example query for statute: 59.12.030 -::~· 

Also, see the WESTLA W guide following the Preface pages of this volume.~ 
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Sexual in1ercoursc, defini1 /on sec 
Wash.Prac. \'OI. 11. WPIC ~5.0!, ' 
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s1:.XL'AL 01-TE~SES 

9A.44,010. Definitions 

As used in this ch.1pter: 

4 ~.~ .t) l t 

( I) "Sexual intercourse" (a) has its ordinary mean ing and occurs 
upon any penetration , howe\'er slight, and 

(bl Also means any J)<!netration or the vagina or anus however 
slight. by an object. wh~n committed on one person by another. 
,\·hcther such persons are of the same or opposite sex, except when 
su.:h penetration is accompl ished for medically re,ognized tre;:H-
111c:nl or diagnostic purposes. and 

(d Also means any act of sexual contact between persons inrnh·­
inl! 1he sex organs of one person and the mouth or anus of another 
w!;c1her such persons are of the same or opposite sex. 

(2) "Married" means one who is legally married to another. bl!t 

~oc:s not inc:ude a person who is living separate and apan from his 
t1r her spouse and who has filed in an appropriate coun for legal 
separation or for dissolution of his or her marriage. 

{3) ''Mental incapacity" is that condition existing at the time of 
rhe offense which prevents a person from understanding the nature 
or consequences of the act of sexual intercourse whether that 
condition is produced by illness, defect. the influence of a substance 
or from some other cause: 

( .i ) "Physically helpless" means a person who-i; unconscious or 
for any other reason is physically unable to communicate unwill­
ingness to an act; 

5) "Forcible compulsion" means physica l force which overcomes 
resistance, or a threat. express or implied, that places a person in 
fear of death or physical injury to herself or himsdf or another 
person, or in fear that she or he or another person will be kid­
napped; 

(6) "Consent" means that at the time of the act of sexual inter• 
course there are actual words or conduct indicating freely given 
agreement to have sexual intercourse. 
Formerly § 9.79 .140, enacted by Laws 1975." 1st Ex.Ses.s., ch. 14. § I. 
Recodified as§ 9,\.44.010 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July I. 
1979. Amended by Laws .1981. ch. 123, § I. 

Hlator1cal Nole 

Laws I 979, Ex.Sess., eh. 244, § 17, re­ Source: 
codified the section. 

Laws 1981. ch. 123, § I. in subs«. (2), 
added the language following ·means 
one who is legally married lo another•. 
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Laws 1873, p. I 87. § 37. 
Laws 1909, ch. 249, § 185. 
RRS § 2437. 
Former § 9.79.030. 
Laws 1973, !st E.'1;,Se.s.s., ch. 154, § 
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, .• . 

.'\;- ... .. ,. 
;, .' , : 

;~-~-:-, ,_. ~-, ., 

• 

e!oni- . Tes_iimon~- of 1wo \·1ctims, posiliv 
tdenll~ 1118 defendant as perpemuor 
tw~ crimes. was substantial cvid 
which permitted Ju11· to disbelieve 
fendani's .1Jib1 wirnc~s and 10 fiod 

here 
f1rs1 

,,ash. . . '.- .. .. . _. ' 
fend.1nt guilty on two .:oun1s of first 

1 gree rape while armed ',\,'ilh a d · 

I~••_,·,, 
. ··: .. 

s dis- weapon. St.1te v. Edwards (1979) 
,.111on Wash.App. 893, 600 P.!d 566. 

. •·\' .. : ::'. fh_· · .. 
222 '.:. · .. · ,, . 
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. J(•r,..:c: showing lustful dupo_st11on '' id uni~ be . drn111ed in S.C/1 urfcnsc 
J,.•u" here· 11 tl•nds to show lustful incl • 
• .1'-' toward offcndl-d female. Stale ~-. 
n.1 11 '1'n1, { I 9701 I Wash.App. 785, 464 
·\\ h.l ll ' 

r •J no 
; ._ iJen e of complaints made _by fc. 
I . , · rl•s1ric1cJ to bare compl;11n1 un• 

~ - 1 ' ' 1 r ."". ,ratcmc:nt 1s stnct y- par1 o re~ gcs-
..--. .. J ,: of rape :1nd similar crimes. 
:J•· · ' · ' ~ t-,: 1ng \ 1Q6l l • Wash.:?d 77, 300 
'- l.lh, \ 

i· ~J ;~i. 

➔ .-\A4.050 

2-1. l'n.mlmll~ of Jury 

Jury unan1m11~· v.·as n,Jt rc4u1red .:in 
one <J f 1wo ,1hern,1t1\·e means .: har •ed 1n 
prosecut ion for firs1-0egre1: r:i~ 1:h.1rg , 
mg commission by ,.,.o ahcrnat11·e 
mean s. where cons1ituuonall~· sufficient 
l!\'idcncc supported both charged alter­
nall\Cs. State \', Wh11n,:~· (198i) 108 
Wash.2d -06. ;3q P.:?d I 150. 

9,.\,+t045. .Minimum term for first degree rape-Restrictions 
on release from conflnement-Appllcatlon to of -
fenses before July I, 1984 

· s0 person convicted of rape in the firsl degree shall be granted a 
Jd°i:rred or suspended scnrence e.xc~pt for the purpose of commi1-
111l'.nl to an inpatient treatment facility: Provided, That every person 

l 111 , ic ted of rape in the first degree shall be confined for a mini• 
1:1u1n of three years: Pro,:ided further. That the board of prison 
icrms and paroles shall have authority to set a period of confine-
111,:nt 1?reater than three years but shall never reduce the minimum 
three-year period of confinement; nor shall the board.. release the 
co nvicted person during the first three years of confinement as a 
n:sult of any type of good lime calculation; nor shall the depan.­
n,erll of corrections permit the com icted person to participate in 
an,· work release program or furlough program during the first 
1h~ee years of confinement. This section applies only to offenses 
om miued prior to July 1. 1984. 

Enacted by Laws 1982, ch. 192, § 12, df. April l, 1982. 

Law Revtew Commencarle.a 

Forcible rape in Washington-crimi-
nal and civil sanc1ions. I 9 Gonzaga 
L.Rel' . 363 ( I 983/ S4). 

Library Reforences 

Rape e:>64. 
CJ .S. Rape § 86 et ~-
Proba1ion, deferred sentences. see 

Wash.Prac. vol. 13. FergUson. 
§-1318. 

~ntencing guidelines, mandatory 
minimum senrencc. sec Wash.Prac. 
,·cl. I 3, fergusor. , ~ 4307. 

9A,44.050. Rape 1n the second degree 

(I) A person is guilty of rape in the second degree when, under 
circumstances not constituting rape in the first degree, the person 
engages in sexual intercourse with another person: 
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9A.44.050 W.-\SHl~ CTO.\" t: Rl.\tl!\:AC 

(a) By forciblt.: compulsion: or 

(b) When the victim is incapable of consent by 
physically helpless or mentally incapacitated. 

(2) Rape in the second degree is a class B felony. 
formerly § 9. N . I SO. enacted by Laws I 975. I st Ex.Sess., ch. 14, 
Amended by Laws 1g7q, Ex.Scss., ch. 244, § 2. df. July I. 1979. Rec 
ns § 9AA4.050 bv L.ms 1Qi9, E\.Sess. , ch. 2-U, § Ii, eff. July 1, 1 
Ami:ndcd by Laws \Q8J, ch. l 18. § 2. 

Hise orlc:i I "-ote 

LJ"s I 9i9. E.x .Scss., .: h. ~-.u. §§ .'.! , l 7, 
recodified the sccuon. ,1nd. 1n sub5ec , 
C! l, pn~•:c•ding "felony·· inserted "cl.:m 
B": ana. following "fd on\ ' Jdc!ed ··. 
and ;h.:il l be punished by fmpmrrnmcnt 
in the ; talc pen11ent1ary fo r nut more 
than ten }e.lrs". 

LJws I QSJ. ch. I IS. § ~- .1: the end c,f 
1he 1n1roduc1or:.- para~r:iph <Jf subsec. 
( I), deleted ", nol m:irncd I\! the perpe-
1rator" . 

Source: 
Laws I S.5-4, p. SO, § 33. 

Lav.; 1569, p. :!0-1, § 35. 
l...lw~ t:l-73. p. 187, § Ji. 
Code ,. ~SI.§§ !!l.'.!. 31-1. 
U\• s I ~86. p. SJ. § I. 
LH, s IS9i . .;h. 19, § I. .. 
L:iws 1000. ch. :!J<l, §§ ISJ. 18-( 
Law~ I~ 19. ch. !3:!. § I. 
l...1\1. S 1-.::, . .:h. 7-1 . ~ I. 
Llws 19-B. ch. 11:!. § I. 
RRS §§ :!435. 2-136. 
Former §§ 9.79.010. o. 'i'9.020. 
L:11,s 19i3, 1st E.l.Sr:SS., ch.,.: 

§§ I.:!:! , !H 

l.lw Re\·lew Commentaries 

Forcible rape in Washinb'lon-:rim1• 
nal and civil sanctions. 19 Gonuga 
L.Rev. J6.3 (1983/ 84). 

Llbr:111· References 

Rape e:>I. 
C.J.S. Rape § I et seq. 
Jur.-· instructions. 

Defenses, rape, second degree or in­
decent libenies. see Wash.Prac. 
vol. 11. WPIC 19.03. 

Rape, ~cond degree. definition, 
Wash.Prac. vo l. 11. WPIC 41..C 

Ra!)<!, second degree, elements. 
Wash.Prac. \'Ol. U. WPIC JI 

Sates of Decl1lon1 

Corpw; delicti I 
Included offonaes 2 

I. Corpus dellctl 

Threat of defendant 10 1.1ke his own 
child, in order 10 coerce dcfendanfs es­
tranged wife into engaging in ~:r.ual in­
tercourse. con~ti1u1cd a threat o( kidnap­
ping when without legal authority and. 
as such, went 10 forcible compulsion so 
as to constitute crime of second,-degree 
rape, Stale v. Tuitasi (1986) -16 Wash. 
App. 206, 729 P.2d 75. 

Proof that male person had sexual 
lercourse with iemale, not his 11,ife. 
1ha1 at ume she was incapable of gh-:-:g 
he r consent th~re10 oecause of w:i.:"""'<MJ 
ness of mind, would establish corpr; 
de[lcel of crime of rape under provisiom 
now contained in this statute. SLate v, 
~1eyer (L951) 37 Wa.sh.:!d 759, 226 Pl4 
204. ·: 

2. Included offenaa . 
Where defendant was charged with a5-_ 

sauh in the second degTee unda- scctioo 
of statute relating 10 assault with in1CDl 
10 commit a felonv. defendant was 1 

charged with attempted rape in the 
224 
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lsion; or 

s inc.1.pable of consent 
entally incapacitated. 

j degree is a class B felonv. 
1cd by Law~ 1975 . l.s E:d5css .. ch. ·11 
St!ss., ch . 2-U. § ~- df. Julv I 1979 R · 
179, E:cSess .. .:~. ~.:-l , § i , . ' cff. iuly 
.. 118. § 2. 

Hls1orlcal !'lio1c 

§§ 2. Ii. t.,. : Soo, p. 10-'. § 35. 
I ~;J , p. I i . .37. '1 sub~c. f...:i ·~ 

t>d "cl:iss 
!.: le!~ ... 
1rnnr.icn1 
,10 1 mllrc 

1c end of 
i ;ub,;cc. 
'lC pcrpe-

Cr.:c I : : 1. §§ 'I:! , 1-i. 
I...J· .• , ;:: ti. p. S4 , § 1. 
L.l · .• • : i~'." . ,h. I 9. § 1. 
L;., • l 0 • ch. 1..10. §§ 183, IS( 
Ll., , i 1u. ·h. 13:!. § 1. · . 
U ·., , ! .:, ) ; . ~h. 7.,1 , § 1. . 
Ll·.. I .:i-13. ~h. 11:?. § 1. 
RR.:5 H ~..IE. ~.:J6. 
fo~c:- §§ 0 7 .QI0. 9.79.020. ,. 
w 1, 5 !973. Isl E., .Ses.s., cli: 

H I ~.: . l2J. 

1· Re~·few Commen1arles 

1-<nmi• 
Gonz..:iga 

Library Reference, 

ee or in ­
J ,h ,Prac. 

R.l;:i< . ;.:conci di:grce, definition; 
\ .uh.Prac. vol. 11. \\-'P[C 4 · 

R..;;:,,: . s.: ond dt>grce. clemeot.s, 
Wish .Pr:ic. \'OI. 11. WPIC i 

·-
Soles of Declsloa.s 

his own 
!am's es• 
:.\ual in• 

Proof 1!-.jt m:ile person had scxu;d: 
ter.:ot..:se w11h female, no1 his wife. · 
th.11 a: :1:nc she wa.s incapable of ·· · 
her cc-n~nt thereto bccau.sc of un.so 
ncs.s of mind, would establish co · 
ddie1: of .::-1mc of rJpe under provisi 
now .:on1.11ncd in this statute. State 
~teye: II 9 ~I) Ji Wash.2d 759, 226 P 
204. ,,J' 

kidnap- 2. Jocluded offen1u 
·11y and. ,,sion so Where defendant was .:harged with 

sauh in the !K:cond degree under 
J~~ec of starutc rel.:itin!! to :is.saul1 with in 

\\ a.sh. to comm11 a fo lony. ddcndant was• 
charged ...,,th a11emp1ed rape i.Jl the 

224 .:.-,. 
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J ,kl!rc,· unJ<.'r f,Jrctblc c0mpu1s10~ 
,,n n ·of 1h:i1 ,;1a1 utc. and . unJcr 01 • 
"" 11~l d d . d ..:, JS ch:irgc , prO\cd an 1nstru1:1e 
1'" ihc ~me ,:.-1dcncc of phy 1c.:il \·10-
11~ '.1~· 00 p3r1 of J~fend:in1 i.:ons1 111.Hed 

"'-35sauh • • • cornmi11ed wnh 1mcn~ 
il'!C' 111m11 r:ip,:" ckmcnl of the crime 0 1 
11 ' _ , , d . d h 

1 . :1 1n the econ ll.:~rcc an I e 
~--~ "' l "J ;:c•,n pl 1.i c n!,; J!_!c ,. n scxua intcrcour\.: 

' • • b~ :.Jrc!h!<! ~ur::;, I! , : - : .::-- ·~" 
of th~ , nm<: Qf J1lc tnp!~d r Jj'.'<! 1:-: · :· ,· 
second dcgr<!e. onl~· one ,J i:· ~n><! ~ . ., 
comm1ttc:d, not :wo: approprt J!~ ~c c 
d\· .,,..as 10 s-e1 aside the con\ 1c11on ni : " 
1~5.Ser offense oi a11emp1cd rilp.: in :i:<· 
,;econd degree. Sca1e \ . Hinz 11Q ; 01 .:.: 
Wash.App. 906. 59.i P.2d I 350. :iff1rrn<·Ll 
03 Wash.~d 510. 10 P.:?d 13 ~~ 

9;\ . .i-4,060, Rape In the third degree 
l 11 A person is guilty of rape in the third degree when. undl!r 

·, rcumst:1nces not constituting rape in 1he first or ::ccond degr~e ·. 
. .; -h person c:ngages in sexual intercourse \',.'ith a not he:- pc:rson, r. 1 

rnJrried to the perpetrator: 
(:i) Where the ,·1ctim did not consent as defined in RCW q_~ , ➔ J . .. 

OP)I ). 10 sexual in1ercourse with the perpe rator and u..: h 13.:k o{ 
(Or.5ent WJS clearly expressed by the victim's words or : onduc . or 

tb) Where there is threat of substantial unlawful harm t0 proper• 
1y rights of the victim. 

~) Rape in the third degree is a class C felony. 
formerly § 9. i9. l 90, enacted by Laws l 975, 1st Ex ,Sess .. c:: . J, ~ :: 

.-\mended by Laws 1979, Ex.Sess .. ch. 244, § 3. eff. Ju ly I, 19i9. Re..:0J1 t\e..: 
3~ § 9A.-l-1.060 by Laws I 979. E .. Sess .. ch. H4, § 17, df. Ju ly 1. 1 ; a_ 

Hlslor1cal Sote 

wws I 9iQ, fa.Sess .• ch. 2-t..i. §§ .3, 17. wws 1869. p. w.: . § JS. 
c~ll<iified lhe se1.tion; and. in subsec. Laws ISi.3. p. 1S7. § Ji'. 

II I a ). submtuted .:i ref.:rcnce to RCW Code 1~8 I. §§ 8 I-· .i I J 

~\ .JJ.0I0(t- for a reference to RCW Laws 1!86. p. 3-t § I. 
~ ~9.IJ016): :ind, in substc. (2 ). prcced- l..3ws lS9i. ch. 10, § l. 
ing "foiony" inserted ",:lass C": and, fol. l.al'-'S 1909, ch. 2-19, ~§ 153, 15.: , 
lowing "felony" deleted ", and shall be Laws 1919. ch. 131. § I. 
runished by imprisonment ,n the s1.11e L3ws 193 i. ch. i .: . § I. 
;,enitcnua~· for no1 more than foe Laws 19-13. ch. 112. § I. 
1·ears". RRS §§ 2~35. 2436. 

Source.: 
Laws 185J, p. 80. § 3). 

Former §§ 9.79.010. 9 ;0.020. 
Laws 1973, lsr E.\ .~ss.. -h. I 5.: 

§§ 122. 123. 

Law Re,1ew Commenw1et 

Forcible rape in \\'ash lngton-<rimi-
n3I and c1v1I sanctions, 19 Gonzaga 
L.Rev. 363 (1983/ 8-4). 

Library Reference, 

Rape ¢:::ol. 
CJ S . Rape § I et seq. 
Jury instruct ions, rape. 1hird degree. 
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Definition. s-ee Wash.Pr:ic. \ 'Ol. 11 
WPIC 42.0 1. 

ElemenlS. s-ec Wash.Prac. \Ol . 11. 
WPIC -42.02. 
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~ult!~ u( Decisions 

lntenl I 
.\1arrlage subsequl'nl 10 offense 3 
.\1ulllple con\ let Ions for same act S 
Pregnancy 4 
Sex life of \·h:tlm 2 

I . Intent 
E, .:ry l;n 1ni; on of h:md i;pqn frm ;i lc 

of Jl!<.' of 11f!cs·n oJ , ,c; ntJt nci:c,;1Jrlh 
1mp1;, rntcnl w h.i,c ..:JrnJ I kno\dc.:~~ 
StJt<! , .. Lc::ich 119:01 3!> \\-J~ h.1d oJ 1. 
110 P.ld Qi~ . 

2. s~< llfe of \'lc1lm 

In a oroscc t;t1on i"r .::;un;il knowled.:e 
of fcm.J ic ,;:, 1!d. tc s11 mony w ncern1ng 
pr·nr J..: b l f :ntc~..:: •Jur~c bcmce:1 d.: ­
f.: :i -:fant Jnc: prn,;,:cuttni; \\l tness 1, ad­
m1>s1bk 10 sno1,· h1~ lus1iul dispos111on 
l•J'-Jrd her. ::it:it<! , . Harold t 19:J ) ~5 
WJ;h .:!d 305, .!i.S P.1d 395. 

S1.:itc ,,as no1 required to pro,e pren­
ou, h;is111y oi proscc-uting w1mes.s. nor 
1~ou ld proof oi unchas11t~· in any way 
rcbur s1;11e·, proof th.u deicndant -:arnal­
lv knc1, female, or that she was under 
jgc of c1!ih1cen years-, or th;,,t she was 
not his 1nfc . .:;mce forma st:.rute merelv 
r~rncd "Jnv frm ale child under the a~e 
,.if eigh teen ·yc;irs.'' not any chash! female 
ur.d.: ~ c1ghte<!r, y~ars of age. StJte v. 
Linton ( 1950 I Jo Wash.1d o7. 216 P.2d 
761. 

In pro,ccuuon for stJlutory rape, en­
dl.'ncc that prosecutrix had s.e, ual inter­
cou rse wfth others 1s not adm1ss1ble. 
Stott! v. G;iy r 1914 \ S:! Wash . 423 , 144 P. 
~ 11. 

9A.44.JOO. Indecent liberties 

J. .\farrlagc 5Ubkqucn1 to offen~ ~­
In pros.ecut1on for --;1:iiutor. ra~ . . ,-,-. 0Q 

,ine undcr Jl!ll' ol c-onsen l. ...., ho haci iinoe 
marri ed dcfcndani. 11. is error to requ~ 
1.,:1fe 10 appc:Jr m court for PUI'p<i1.e cl .,.,.. 
be,n~ idcn11f1cd by 1,1tnc:ss ..... -hen Ju:rij,: 
rnna111o n a_s to pre!!nJnc: ...,as apparent ifi. 
Jnd c'.,,., Jd !'.le ub--:r.cd _b~ J1;1r:•·. thereby '-' 
,n rca 11 t: ,;,ir:'.•"~!li ng w I·<: :o ~come -,.;1• r:, 
n~s, Jgainst Ji:tcndJ nt. Slate 1 . Winnett · 
I 100; , J ~ WJ r. 03, 2 P. QQ.! ¥.< 

4. Pregnanc~ 
!ns:rucuon :na1 ;:ir,..i;nanc_. oi com­

plaining wi1c..:-, 1s r.u1 1n Jr:c of :::.e~ 
e,! ..:l.'nce !~a: ,:k:_~nc!an: 1~ ~1.11 itY oi spe. 
.:11,i • JCI or c;.:;.~r: J , n,m 11.'d~c ~hargeC: 10 ...:. 

1nrormJ11on. > .:orrcc: ; :.1.1e~c•m of '.1.w · ·.i 
and ;uff1c1enl CJt.:li,mar:, ins::--.; :ion, J 
Jr,: be needed . StJtc 1 . Jer:nen (1961) 
~s Wash.2d 17 1. kl f' .ld ; 39 _ 

In prosec.1i 1on for carnJI ~;10·.1:ledgc ~. 
i:,i ic~alc un-:c:- age: of .::on~~:. 11 1s :\OI ~z 
aror 1,, permit ;ury to con,1de :- preg:ian- -) 
c: of pros.ccuu n1: ..., 11r1css JS e1·1ueno: 
that offense has ~en commme-d and of 
lime at 1\hkh it occu rred. State r. Jen­
nen (!%1 ) : · WJsh .1c l it. 3ol P.1d 
730 . 

Wt:c:re .:har~~ 1s cJr;;ai k:-.owledge of 
hdd . pregnJn,:- :J n be shown. as it 

pro1es- corpus dcli_u and arf~.:1s .::redi­
bil i1y oi prose ·ut :-1~. State: ..- . Cham:-cr; 
t Io~; 1 50 Wa sh.~d 139. 309 P.2d 10:5". 

5. \tultlple cnm·lctlons for ume act 

Lqmlaturc Jid nm 1ntcn..: :~a t d.:fend­
ant be ·on, 1c!ed of both nur.consensuaJ 
rape Jnd statutory rJpe for s1r.gle act of 
1n1er.::oursc. S:a t~ v. B1rgcn ( 1982) D 
Wash .App. I. 051 P.~d lJO. 

( l) A per5on is guilty of indecent liberties when ht: knowingly 
causes another person who is not his spouse to have se.xua! conlact 
with him or another: 

(a) By forcible compulsion; or 

(b) When the other person is less than fourteen years of age; or 

(c) When the other person is less than sixteen years of age and _ 
the perpetra tor is more than forty-eight months older than the . 
person and is in a position of authority over the person; 
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f Dttl1l11n~ 

3. .\brrlage ,ubwquenl 10 offerue · 
In pr.o '>Cc 1,o n for ~1.11utury rape 0 

one unc:Jer ~e of con.cm. •., h'> nad sin -
m.1rncd ;lc:.:ndar.1. 11 , ~ e~r,1r Ill :equll'C 
u. 1fo 10 J~;'(_J r in :nur !, r ;>i; rp<lsc ol 
~mg 1dcr.1.:,cd b \ :: n..- , , v,hc:n ha 
, nd,11nn .1.5 1,. ='':'):"lJ n, \ , J apparent 
.1nd C?lJIJ t'<: ol:,x·-. c..! b\ Ju1;,·. thereb 
In rc.1111:, c.:• ~;-,c: .'.. :-. .f \1.i lc- :o ,..,,, ,,.1,.. v.11~ 

nes~ J~J : r.,: .:r:,:::.::..: . L ::it.lie\ . W:~nen 
I 90iJ J ~ \\ .i,;: . .: : ..11 r . OJ 

-' · Pregn~.:~ 
ln,1ru ::v r. ;:-,.1 : , rei;nar,c~ of com­

pla:n 1ng . .., ::~'-':"'. ;,. ~01 in .:ind oi it.self 
C\ 1 cncc 1~ .. 1 .J~: e:-..:.1n1 1 gu1hy of spc. 
t1 f1 c act of -:a : r. J ! a: :i ,H , ledge charged io 
intr,r:n .11 1an. 1; .:or~c-ct 1.11<.:mcni of l.:111,, 
and ,uff,cu:~: ~:11:_:. ,:,nar:,- ins1ruc:ion, J 
.1r,_\ be neea;;:d S·.;.:e \ . Jt.-nnen t 1%1) 
. ii Wlsh.2~ 171. k : P:!d i)O. 

I!' proscs:u11or. :·o .: .1r n:il · nowledge 
of lema lc und.: r af'! of consent, 11 is nor 
error lo pt!;;n11 :u r:- :o cons,da prei;?nan­
cy of _prosec'J t::i~ ""uness as evidence 
1ha1 otf.:r:s.! i,,15 ~::. commi11ed and of· 
llmc .11 1, !ii.:~ 1: o.: .:-..:Hcd. S1.11e , . Jen­
nen ( 1961 1 ~~ \\'.1s:: .2d 171 361 P~d 
7.19. ' ·~ 

, Where c!-: .1 :-g:: Is .:..;i~nal knowledge of 
cndd, prc!g::..1nc:, :;;!:, b,.- shown, as ii 
pro1 es cor;,us dd:~-::: .1nd :iffec1s credi- · 
bd1 t~ of prr.:i secu::: \ . State 1·. Chambers 
I IQ:7) :0 W.1sh 2c 139, .109 P . .:?d 10:5., 

5. Multlple con11e1.Jons for same act 
Lc:g1sla1 r~ c:~ noi intend 1ha1 defend• · 

ani :>c con, 1c:ci: of :,oth nonconscnsual 
rape: and ;1.11;.;:or:- ~?C ior sin le ac1 of 
1nieri:-ourse. 51.1:e , B1rgen ( I 9S2) 33 
\','ash.App. I. ~: I P _.j :!-10, 

e~t ~ibenies when he knowingly 
his spouse to ha\·e sexual contact 

·ss than founeen years of age; or, 

~iS dfan sixteen years of age and 
rty-eight months older than the 
authority over t.he person; . ., ,~ 

I 

sEXL'AL OFFE.\'SES .-\ .-1-4 . I 1.14) 

(d) \\.'hen the other pc:rson is incapable of conSt!nt b~ re.1 son i 
being menially defective, menially incapacita1ed. or physically help-

less. 
{1) For purposes of th is section: 

(a) "Sexual contact" mt>ans any touching of the sexual or other 
,nti mate parts of a person d ne for the purpose of gratifying ·e,uJI 
Jcsire of either party. 

b) "Person in a posi ti on f auth rity" means any person who i · J 

pJrent or act ing in che pla c..' oi a parent and is charged with an~ of 
;, parenL°s righl:ii, du ties, or responsibilities to a child, or a p1.:r - n 
,·ho is charged with any dut ~ or responsibility for the h1.:Jl1h . 

\\cl fare. education. or supen 1si1Jn of a child . either indcpc r.Jent _­
ur through another, no matter how bricny. at the time of th L· al'.t. 

(J) Indecent libert ies is a class 8 felony. 
f rmer!~· § 9 . .\ .S . 100. enac1cc.J by L:ms ! i:. 1st Ex.Sc:ss .. d 1. ~~I). 
~ .::i,us. 100. Rr:codificd as § 9A.JJ , 100 by LJ ~s 1979. Ex .Sc! s., ch . :J.!. 

~ I i. r: ff. July I, 1979. Amended by Laws 19 'c, ch. I I. § I. 

Hls1orlca l ~ote 

L.iws l 979, E.~.Scss., c:h . 2-U, § I 7, re • 
: c.i1f1cd 1hc secuon w11hou1 change. 

wws 19 6. ch. Ill.§ I, in sub cc. I I I. 
.:-. ·~:ted subd. c I: releuered former 
,;.:,d. (c } as 1d); in subsec. (:!). msc:neJ 
,:;0-:1\·ision des1gn.111on "la )": and addc.:i 
,,.;bli. •b). 

Source: 
Code l:3St. § 316. 

Laws IQQ: . ch. JJ, § I. 
t..:iws 1009, ch . • -10 . §§ !SO, 1:io 
l..lws JOJ5, ch. iJ. § ~-
RRS §§ ~.I.JI, 2.:J:. 
Former §§ 9.i9.o· o. 9_. ,9.0~0. 
l..lM !!J::, ch. 1~7. § I. 
l..lws 1973. IS i Eic .St:s< .. ch 15J. 

§§ I:' . 129. 

Liw Re1·tew Commen1anes 

lm:iact of common law and reform 
s!a1uies on rape prosecu11ons. Walla~e 
0 . Loh. :: \\'.:ish.L.Rev. HJ (19~01. 

Library References 

Infants s:> 13. 20. 
Obscen it \· IP3. 
CJ.S . ..\ss.:iu lt and Banery § ;.1. 
CJ.S. Infants §§ S et seq .. 95 et seq. 
CJ .S. Obscen i1y § 8 et seq. 
Jurv ins1ruct1ons. 

Defenses, rape. second degree or in• 
decent libenies, see Wash.Prac. 
110I. 11 , WPIC 19.03. 

Indecent libenies. defin ition, see 
Wash.Prac. al. 11, WPIC 49.01. 

Ir.decent liben1es, elements, se~ 
WJsh.Prac. vol. 11. WPIC JQ ,O:! . 

Indecent liber11es, sexu.:il con1ac1. 
definuion. see Wash.Prac . \OJ. 11. 
WPIC 49.03 . 

Sexual in1ercour~. defi nition, see 
W3Sh.Prac. vol. 11. WPIC 4~ .0 t. 

Words and Phrases (Perm.~ .) 

WE.STU W Electronk Reaearch 

See WESTI..AW guide follow ing tn · Preface of this volume . 
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§ 11 .41.410 ALA SK.~ STATLTTES § 11.41.410 

Incest u included .... -11h1n char e of rape. 
;6 A LR2d -'8--I 

Criminal re~pc,ns1bil1ty of hu sband for 
rape. or as e: ault to comm11 rapt.'. on "' 1ft-, .54 
ALR:?d 1017 

fr:ii:c or :r.-:per.;ona: :,;., r:ipt- 9: 
ALR:!d 5:l: 

lmpoten,~ J; der'en e !t charl?e of rape 
altl'mpt to ra:lf /Jr aHai.: !: w11h in!t-n: t . 
comrr::: rap,; 23 .l. LRjc :.j'il 

Rape or ; t::-: :iar offon;f a,;=d •ll: 1n1 r­
cou~.- .... . :r: .,. ,)man "'::~ 1f J li .-c.-d :, 
menia l:~ co1i,c:e:1t . J, . .\LRJd I :!:!7 -

L1abil11~ :ii pJrent for 1nJur~ l l'I 
uner.1.ani,1;:,a:o:":l child c:i ·~,....d b~ pu1:,n: • 
ne !: ~f'nce 4: .l.LRJd 9(1,4 

S.;aiurt- w ::.- er.11•:,n : r ;i!Jrp,.,,.- o: com 

m1tt1ng rape. robbery . or §lmtlar offense as 
const1tu11ng separate crime ofk1dn,1pp1ng. 
43 ALRJd 699 ' 

Consent as defen~~ 1n prosern 11011 for 
;odom" 5 ,S.LR:Jd 636 

~fu lt1ple 1n;.tance;. or fo :1bi ,.. 1n:er. 
cou~. e 1n\ a , 1nio! ~am ,j.-:~:ida t Jnd •a:ne 
•·1ct1m ,H ccnstitut,ni? mJ :1:ple crime< 1Jf 
rapt> . 51 ALR:Jd !:!:! " 

Whal con~:nut.-$ ,ffe~.;:e ,,f ",nua : 
bane~ . ,. ; . .\LRJd 1.:;;,, 

Con;1 ,: ! l'> r.a !;t~ >f ;i~.- a"'" I r:u1ec !.O 
protec:;on of i.-ma lt", ,;r. ,J J£1 . .li LRJd 1. 9 

\ ' ,1lad 11y and c n>tr:.1c: .or. oi ,tJi.i:e 
de!in,n!! crlmt' of rap t ~ .nc!ud~ aci1-i1~· 
trJd111ona ll~ pu;11:=h:ib ,.- J, ; od'lm.' or the 
IL ·e . J ALR4th ·uv9 

Se~. 11.41.410. Sexual assault in the first degree. ra: . .\ person 
comm1B the crime of sexual a~sault in the first degree if. 

l • being any age. the defendant engages in sexual penetration with 
another person without coment of that per.on: 

12 , being any age. the defendant attempts to engage in sexual 
per.etrat1on with ano her per5on without cons,;,nt of that persvn and 
causes serious phyHcal tnJury to that person: 

131 !Repealed . .' JO ch -:-SSL\ 19 '3./ 
, ,t , _'Repealed.~ 10 ch -;s SLA 1983./ 
, b Sexual assault in the first deg-ree is an unclassified ie lor.y .:1nd :s 

punishable as pro .... 1ded 1n AS l::! 55 . 1 ~ 3 ch 166 SL.-\ 197S: am ~ ch 
10:2 SLA 19S0; am ~ 6 ch 143 SL.-\ 1982: am ~ 10 ch 76 SLA 198-3 , 

Cross references . - For .,,·1denct> cl 
pa,1 ;exuJ : . ~nduc: ,r, tr.a :~ oi ,;H.ia · 
aHault 1r. at.;, .ucr1:1: or a::e:npt 1,;..:, .,rr: :· 
St>x u:i i a;,;.;u :: m an:, c.-irri,t . ,.-~ AS 
1145 045 

Effect o( amendment.s. - Tht- :~~• 
amendmer.: :r.$E-rtec ".:;.~ aid:i nd Jc.-­
cau ef or enc1J ragi;s a ?f.>r ,on unar~ J 
~·ear~ oi a~t lo t!Oil• ~ 1r. ;eu:a , 
penetrallon "''1th Jnother pt-rson " neJ r the 
end of paragr.iph J , 1n i:ub,;.ec11on a 

The 1%::! ;;mendmen1 iubrntuted Jn 

uncla;;mi ed felon: and t, pu:;1;hJb!., .!.: 
pro, :ded 1n . .\.5 l '.! ; • • fo r " 3 : :Ji~ A :'ion: · 
a: t!-:e ,.nd •>i ,uDH•c: wn i. 

The :9'!- J amend:n.-:-:: rt:peJ :,;-d par~­
~'l"J pn~ .l ana 4, oi '.JCfr~ :1or. a 

Legislau,·e his to ry reports. - for J 

rt,pll r. ':In C apttr 11 :!. ~L.-\ w~lj HC5 
L 558 51 ! . · 9~,) S.-n.n.- -Jcun:a. 
Supp! ment , !',;o -H ~!d .1 i9 19&1J ,i r 19,li 
House ,Jour.ial Supp1iment . So 79 ~lay 
:!S 19.50 

SOTE~ TO DECISIO. ·s 
I ~neral Consideration 
U F,mner Law. 

A" Genera lh· 
8 Age cf Consent 
C. Proced.ure. 

I, GESERAL COS SIDE RATIOS. 

Hist.Ory of first ,de,n-ee sexual assaull 
statute. - 5(.e Reynalds \' State , Ct . .\pp 

38 

Op :,; ,> 16:! File ~c 6~90 , 664 P 2d 62 l 
, 1963 1 

Constitutionali ty. - In ord.-r 10 proH 
a ,·1ola11on o( . .\5 11 .f .4 IO•a •• I . the st.ate 
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. 11.41.420 CRJ!\US AL LA w § 11.41.420 

not applicable to the crime of rape of a 
pi;rs11n •nder 16 years by a person 19 years 
,Jr older . made punishable b~- fonner .-\S 
I 15 !JO,a b\' "Jn\' term of \'ears ·· 
E ~n oh d"' \ 5-talt' c·t .-\pp Op -~O 005 
f 1ie ~ o 5139 3 , P ~c 'i•.l t5 ;9~i 

What must be reOected in sentence 
for forcible rape. - .-\ ·11i.11.:.::i ::-, .. ? t:~t.-­

lrltor 'lf;;i.;ch a a ::n<' .;.,. :·,J rc:~ !~ ~ J?t- mJ~ 
not be be·,c,nd rehabil:1at1on . tho: crime 
1:;elf dese;..,e, orr.mun11y .:or.ct:mr.a t1->n. 
1:1 dd1t1e;n to ;,; r,1n.: ri;,nJ 01l1!J\l\'e 
?UIJl'l&es :hi.' ~nt<'nce :nu.H ~e~~ec: ~U( h 
cond.,:nnal:,,n 3£ ,...,.II a; act J$ a do't<'~t:n 1 

t" the offender and 10 othe~;: :-,.:.,...., ~om \" 
5tJte . Sup Ct Op s., ; iJ6 F:le ,-.;o 
:'!!~9•. 533 P 2d 9(1-4 1975· 

Sentence for rape uphllld . - See 
1:-ro rdon ,. 5tato! , ~up Ct Op :--;o :_; .j • • F Iie 
~o 1535 •. 5ill P :!d 77;? !~7·1 . T::~e~, 
_tate 5up Ct 1Jp So l 1)J! F: le ~o 
:951 .. 511 P :.!d 3~6 l. 7 ~ . S.,·.o. ;c,m , . 

:5tate. 5up Ct Op S 1J,; f .; -::' =-:o 
:? I ~!:l •. 533 P 2d 91H 9"'75 .-\:nei ,. 5t.m.'. 
:5up Ct /Jp So 1 IJ7 f ile So 2:~s 5J3 
P ld :?-16. mod1iieci on ~eheJr:::..: 5.: : P .?d 
I 16 · 1975 -. C<> lerr.Jn ,. 51J:e. 5 o Cl 
00 So l .!5 . file S c :?33 . ;.53 ? . .:'.d -4 1) 

1976•. :-,;i;kJp1gak ,· 5ta:.-. 5 '.lp Ct Op 
!'<o IUO •f il o1 So .!915 . ;- 1 P 1d c:i97 
1 1977 . aifd on reheannE . 57-S P :!d 95:! 
• 197S·. Bordew1ck ., 51.1:e :3•Jo Ct Op 
:-.o 150C! File :-,:o '33-t ! :-ti?.? .::!d I <S~ 

977 . .\! ,i n-ell v Su:~ 51;;: C: Op So 
1577 File So :!791) 575 P 2d '. :.!•)Q 197~ . 
. -\ ieunder \' 5:.it<'. :3up C: Jp S ,:, ld~:? 
f: ;t! So 3505 ·. 57:5 P :?d 3'.:c'l :97~ . State 

,. WJrn l:e. Sup C: Op S •; !0311 f ile So 
Ji,9: 57~ P 2c: 97: :97~ .\IJ..;r.- , 5t.1te 
Sup Ct Op ~o 1,1:lll f:ie :-.: o -4 •:•3:?. 5\:'7 
P 2d :17 5 1979 . W.1.me~ , 5'..1:e Sup Ct 
1jp SoJ 1597 File S 11 .\J~ l 395 P .?d 936 
:979 . W1iwrom ,. 5t,jte. 51.!p Ct Op. :-;o 

;91:, F:1 .- So -45-15 -. 603 P :.!d 90& 1979 1• 

T Jle \' 5Llte. Sup Cl. Op :'\o :?0'.?0 1 file 
So -1551) . 606 P 2d l · 1980•. ~lallott ,. 
··1.1: . Sup Ct Op. So 20:?7 f .l e ~o 
3364 ·. 60 P 2d 737 ! 960 •: Alexander \" 

StJte. Sup Ct. Op No. 2077 t File !-io 
35:?2 •. 611 P 2d -169 • I 960 1• Cochrane ., 
~IJle. Sup Ct Op . o 2086 1 f 1fp So 
4531 •. 611 P :?d 61 19 01 Helmer,. S1.att. 
Sup C: Op S o :?!~! F1lt> So 43c;,3 ._ 15:6 
P ~d 5!-4 9~0 . T'Jck!":eld \ 51.11e. 5u;; 
Ct Op :--:o .2~136 Fil e S o -4 ,569 ,;.2: P1.: 
I 1.5,J : 9:: Eot>r. ; r.a"- 1 -La te . C: .-\r:;, 
I p ,'-; 1J 11(15 f :l ... s., 5.?'.39 ,;;; p .!d · :..; 

l :.<~ I . KompilotT, 3tJ!e. Ct .~pp Op S ..: 
11 j f:le :--:o SJ:?~ .;:.6 P Jd 109~ t9 ~: 
Wdl 1Jm~ ,. StJ.e. Ct .-'.pp Op Sr;, :J9 
f ile:,;,, 567'5 . '55:::! P 2d 479 19~:! 

entence (qr rape held ucessive. -
~~ Ah,·:i< \ 51a1e. ~up Ct Op. S,:, 11.!3 
fde S o 4556 . 6:3 P 2d l:!5::? 19~'.- . 

H1r,tz ,. State . Sup Ct Op :-.o ·.?JJ -4 f, le 
S o J1 -4 1 . i;.r; P 2d .!1!7 19;1 ,; Q 1JJ! le \' 
St.lie Ct .\pp Op So 13. ftle So 5o6'5 
.;5:? P :!d 4~ I 19•::! 

51:r:ten,es .:if 15 years for rape ,>f ,>ne 
11ct1m. 10 ·pJr:- .;0n,;urren1 w1:h :!:e 
: 5,y ... r te~ for bur~l.1m1ng her n•;1-
do!nce. (1 year~ fo r b1..r~!armng aMt .. er 
, ,c: :m • re,;.:l,_>nce ;1 , month; concur.t>::t 
"'1th the V• eJ: b r2 :a.:-.- tur.i :"o r a~;a:.; :: 
>J n ti:!.' ;,?cond ,·1,:1m.-l:, ;-urs fo r :ape~:' J 

:h :d ·1c:1:r. J:,d !Cl :.-ur! ct-ncur.ent 11,~:. 
t .- 5-yt'1: ;er.tt:;ce i. r burglarmr.~ :::t 
third \'1C\1m;, re; . .:ence for a total of ,.,, 
\"t'Jn 1ncar:era11on. "' :i,; en-or :'\ 1:1 1 

5tJte. C: App Op So l ;; File,'.\',; H~: 
653 P 1d l•)~J 1 ! £)~:? · 

St'ntence for rape too lenient. - 5.:-s? 
State I LJncJ;:er 5up Ct Op SG 12 47 
file S o :!57! 55•) P :?d l:?57 197'3 . 

St,ne ,. \\'as;:ilh! 5..:p C1 Op :-:o :'>-3,:, 
f: le :-i<> J69l . 5;: P 1d si:1 !97~ 5-:a:e 

, ,lo!n$en . Ct Ac~ Op S c, !~6 F:ie ~~ 
,; .~79 . ':i50 P :?d ~ ~~ 19~2 

,en,ence for attempted rape upheld. 
- 5.,,, ~nelton ,. :3tal~ 5-up Ct Op S; 
:?07 -& fil e S o J :'11)~ . ,,; ! P :!d :?4 l!:'~0:• 
decided under for:ni?r A~ 11 15 l JO • 

St!ntence for assault with inu-nt to 
rape upheld. - ~~ F<> min ,. 5t.ue. 51.:p 
Ct !Jp So 2:?l-& fil.- St1 5013 •. 6:9 P ~d 
-;-1. l9~0 , 

Sec. 11.-11.420. Sexual assault in the second degree. 1 a, An 
offender commits the crime of sexual as,,ault in the second degree ifthe 
offender engages in 

11 : sexual contact with another person without consent of that per­
~on: or 

•2• sexual penetration with a person who the offender knows 
,.,\1 1s suffering from a mental di5order or defect which render~ the 

person incapable of appra ising the nature of the conduct under r1rcum• 
stances in which a person who is capable of appraising the nature of the 
conduct would not engage in sexual penetration : or 

43 
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§ 11.41,430 ALASI\A STATUTES ~ 11.41.434 

1 Bi is incapacitated . . 
1b 1 Sexual assault in the 5econd deg-ree is a da;;s B felony . 1§ 3 ch 

166 SLA 197 : am ~ l ch 7G SLA 19S3 

Effect of amendments. - Tht l'?•.'3 
am.,:,d~e:,1 re,,. rot1: ~ !::i~cuon a 

~OTES TO DECISJQ:--;S 

F'or case · cons1ruing former crime of 
rape. ;.ee noi.e; to AS l -41 4 0 

Attemplt'd suual as · suit in the first 
deg-rel! and sexuaJ as~auh in the ec• 
ond dt'gree are ch:isel)' related. :;1nce 
,ex a! ;i1:netra11an in• oi\es sex•J .l .:or.t.lct 
and b<>th olTen.;.es proceed an a thew:- .Jf 
coercl'd .1,;enl ~,cholson ·,· State. Ct 
App C•:, :-;o 193 File S o 6l 0 ::? . o5ci P 2d 
1~09 !9~:! 

Constitutionelit\· of con\iction 
1.\·here originaJ charge was under AS 
I \.41.410. - Wh!! re deiendant ,,,a; 
ch.i rgeci "''1th a1:empted ~e xua; ,H;au t in 

the :irH d-.cTe he "'a ; ther •! b, a~:<ur:led 
lo h.ive n.it ice that he m11sh1 ~~ cor.,·1cted 
oi ~ conci•decri:e ;:e xua l a.:~auh be.:Ju,e ai 
1ne wnila r1t1e. in th e element.; oi :he tw•:i 
,11;e:1:e;;. a~ci h1~ conv1cc 1on for the l.i.:ter 
of!en;;e did not qola te d•Jo> proce,: 
:,.; ,cho!c-un v Stale. Ct :\pp Op Su 9.: 
File :,;o 6l9::? , 655 P :.?d !'.!09 19~:.! 

E\i dence. - Y.nere ,·1ct1m \l, ~k <' •J:i ; r: 
tho! i: rl~ morning hours to (ind di;(er.c.i.nt 

, n her b,,d .i.:id :ondl Ir . .: h<'r brea::: and 
y. hu~ sl:e ~e:;1 lied • that she '4 a.s 
a-r.i;:,r,rJrily .r. she.ck dnd afr.11d he w9uld 
hur. her . a :i..r:- evu1d !ind 11:at ,·1c:im ~ 
mc• ment.lr]o' a,qaie,ce n.:e in defendant" .; 
fond hm1 he~ br~a,: const ituted ;.c-c ­
llr:d•degree su'.!a as;;ault :-;ichol;.on v 
=::-me.Ct App Op :-:o 193 File S a .;· ~2 ,. 
6515 P 2d 1209 19~2 

Instructions. - The tr.a l ;udt,;e did not 
err 1n refu51:,g t.o in,;tru t ?n the :-,i....er 
1nc!uded offo!noe oi a::em pted ;..-~u.11 
C(lntacl 1n t .. e .;econd ~e.rree J oh n;.r;n , 
St.11.e. Ct :\pp Op S,; ,:i;: , f'ile S ,:; 006.? 
665 P 2d ;106 19~3 

Sentence upheld. - ~ntence of ,;i;,ht 
~-ear; ,,., 1th :i-Jt-e ~ ~l~ ;u;cpe:'!cie<: ·fo r 
;e~ual a;sauh in th~ k'Cond ,:i., ,r.!-t' .,. a~ 
:iot !earl~ ::: :;:a ken ii ,;"' ard , 5tJ!e C: 
.-\pp Op S,: :.? 111:, f .. ~ :,;o,; 60:.!7 t:i 123 . 
tio-1 P .?a ,;.jJ i~~.; 

Cited tn 51.:i re ,; r 3- tJ:e . 5up Ct Op S,:, 
:.?:.?52 F1ie s,, jj_j o.25 p 2d 5':.!U :":J~IJ 

Sec. 11.41 430 {Repea.lE•d . . : 10 ch ;s SL4. 19--3 F r current la"'· 
see AS 11 .4IA:20,a 11 21.; 

Sec. 11.41.434. Sexual abuse or a minor in the first degree . , a 
An offender commits the crime of sexual abuse of a minor in the first 

degree if 
1 l I being 16 years of age or older. the offender engages in sexual 

penetration with a person who is under 13 years of age or aids , ir.duces. 
causes. or encour:1ges a person who is under 13 years of age to engage 
in sexual penetration with another person: or 

! 21 being 18 years of age or older. the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

1 Al 1s entrusted to the offender's care by authority of law: or 
181 is the offender's son or daughter. including an illegitimate or 

adopted child. or a stepchild. 
bl Sexual abuse of a minor in the first degree 1s an unclasE1fied 

felony and is punishable a;; pro\·ided in AS 12.55. 1 • 2 ch 78 SLA 19831 
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13 1. The amendment alao rtdl!S1gna1ed 
former sub~tion rb1 85 sub&«llon lcl and 
added presenl subsection 1b1. 

I 

1'1-0TES TO DECISIONS 

Applied 1n Qw.illto v Stat.e Ci ,\pp «Jp 
So !JS •Fili: So 5066•. 6-5~ P .:!d ~~I 
' 19 :.! • 

Sec. 11.-11.460. Indec~nt exposure. •a • An olTende:r commm the 
crime oi indecent expo~ure if the oft nder mtent1onally expo~es the 
ofTtnder's genitals to another pE:r:.on w1lh reckles,;; d1.:)regar for thf 
oITtn.s1v~. 1n.:u!tmg, or frightening efTtct the act may have on th.ll 
person. 

1b • Indecent exposure before a persvn under 16 year,; of age :s a cl a:s 
A m1_d meaner lndecen exposure before a person 16 years oi ag~ ur 
older 1s a cla,;;s B misdemeanor. 1; 4 ch i6 SLA 19S3 , 

Sec. IL-H.470. Definitions. For purposes of AS 11.-tl -UO -
11 .-U 470. unless the context requires otherwise, 

(1 1 "incapacitated" me,ins temporarily incapable of appra1:;m5 t~.e 
nature of one 's own conduct and physically unable to exprb.;; 
unwillingness to act: 

2 , "victim" means the person alleged to have- been subJected to 
sexual a.55ault in any degree or sexual abuse of a minor in any di:-gree: 

131 "wtthout con.sent" mt"ans that a person 
1A1 wnh or without resisting. is coerced by the use of force u;a1r.:;t 

a person or propeny. or by the expres.:; or ur.plied threJt oi ·t:' a,h. 
1mm1nent phy,;. .cal inJury . or k idnapping to be ml cted vn anyur.t? , or 

tB is incapacitated a,; a result oi an act of th e defendant. , ~ J d: 166 
SLA 1970 : am ~ 5 ch 7e SLA 19.53 , 

Cr.oss rc(erench , - f or .!e1i rm 1. n r,f 
1.erm.! us-,d in th ,: :.:le ~t' -~~I i~! 9(.lll 

Effect of amendments, - Thi: 19:iJ 
amendmen t a..-1..ted " that a p.. ,:un 1.=' 
prectd 1ni; " tt'mpqraril~ ,m:ap .. bl .-" Jnd 

, ·b:H!tULr:d ".:,r,t> ~ e, 11, n condu.:t Jr.a i,. ~ 
"h,:i JnJu \ and :~" ~. pJrJ!l'TJ ;;,n Jr.c 
df il'll:''J "1mrr.1nc:it " pre:r:d :: ·.:1.-.,1r. J !'? 

precc.l1n ·;.,.:n .. pp1n1t ,r. .. r.1,;rJ;;h 
,J ,. A ' 

:-.ori::s TO UECISIO:-i:::i 

Applied in , 1~h1.,bon \' ::i1....itc , CL -~PP 
Op So 19:J i t'ill'So 6192 , 6,:;6P:.!d 1'.!«l9 
• 19e2 •. Jun.,b~ v St .. ll' . Ct App (Jµ ~u 
259 1F1lto So. 5606 1• 665 P 2d .IU 11!1!!3 •. 
Reynolds v S1.a1e , Ct App Op So 26'.! 
1F1le So 6890 •. P 2d • 19 J , 
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Quo1~d ,r. W,,.,J, , St.11-: ::i.. p <.' : Oc 
:-,;u . fi9' ,Folr.·,·. 180 P.:!:J 
, 19oJ, 

Cilt'd 1n U.m!.-. , St.11 .. Ct App J :i 

So 153 ,F It' :,;o 57J7 · 653 P . ci (i,j~ 

• 19!!:? > 
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§ 11.41.440 ALASKA STATL'TES 5L' PPLBfEST § 11.41 .445 

Sec. 11.41.440. Sexual abuse or a minor in the fourth degree. 

SOTES TO DE 1: 1s1o~s 

Specific intent crime. - Sexu.11 Jb u; e 
or a minor I• a jp;!'C1ric m~nt cm:ie J E C 
\' State, Ct App Op S o 37 f ile :,; o 
6806 ·, 6E l P 2d 1J 5e l9!i4 

La~tructions. - The tna! cot:r. e~ 
1n 11..S 1nHrJct1on~ re p r:h r.i ~he men: rea 
re,;u1red for ;exua: abuse of a min,.ir u:,­
de r former AS l l 4: -UO, a ,,~ anc contnb­
uting to !he delinquen.:y or a minc.r under 
fonnt'r . .i..:3 11 .5: lJC a ·• -1 • Flink\' St.J!e. 
Ct App Op. :0-.o 370 , f ile So:: 6~'32. 
';'060· . 683 ? 2d 725 , 1984 

Althoug~ the t~al court erred 1n refu~ ­
ini, to gwe def~ndant '; propo.;.,d 1notruc­
t1on that he had to ha"e a ,pec:ric 1r.tent 
to ar'JUR or gnufy h1;: or :he chi ld'; ;e.x• 
ual desi re, in order to be con,·ic ted of , ·10· 

lat ml? fonner A5 11 41 H I)' a .. ;1 . t!'a~ 
error- Wa£ harmlt'ss bt-~·ond reasona~le 
doubt where the JUI)' was toid tr.a: defen­
dant. had to k.:1owmgly .-nga11e 1r. :<!X'Jal 
contact with the child J EC v Sta!.e. Ct 
App Op So. 37i. F1 e S o 6606 . ti&! P 2d 
1356 1 1984 1 

Probationan· ,eot..ence. - AlthouJ?h 
a proba t1o na.r:-· ~ntence may properly oe 
u..,.,d v.·hen a first offender 1s con\'lc:ted 1Jf J 

class C fe lony m,·oh·ing ><!Xu al abuse ,f a 
child. ~uch a sen1,ence will be appl"')p:-:J.te 
or. ly if m1ugaung c1rcumstance;; e:u.;1 dnd 
the offender 1s a pr.m1s1ng cand ,da:e fo r 
rehabl'h t.at1on through probauonar:, ;:,i. 

p,:r,:;; on .3t.3.e , C.Ja~ Ct App Op S r. 
29 : F1 e So 7: rJ_ . i3.;9 F .:d IJ29 :9~3 

Con\;ction under prt'·l983 section 
upheld . - 5,;t! Moor , 3 .ite. Ct .l, ?; 
Or,: :-;o 54J F1:t' So A-J :5 . 709 P 2d ~9~ 
, l'E'!-5 

Con~iction aad wot.ence Wider 
pre-1983 se-ctioo upheld. - See ~PJ: ·, 
Sta:c: . Ct .l,pp O; S c· '.!90 F1'e ~o 
7[,(,,; . 1586 P 2d 7i.: 19:---1 ,, 

Con.,,ction re,·ersed . - C.;1w1m1J :-i 
under teh pr E-· 19~3 ·,ers; ,:, r. of this ;«:.;er. 
.,. a, ~e,·e~ wr.e re the ; u:-:,· .,..a.snot p:-p­
er::, 1n;trJcted rega.-.:ung the i:uipa:ile 
1'!1<:'nW I ~la te fo r the m:ne Potts v St.1te . 
C: App Op :--.o 55J ,f1 ie S o A-2-l';'. ;12 
P ~d .'3&5 1985 • 

Remand in light of Flli1k ,·. St.ate. -
C" J ;..a in,olnng a non-Jur;,' tnal under tr::~ 
sec~rnn a~ n read before 1983 ,a;a£ re­
mJ:ided for appi1ca:1or. oi the spec1fa 1n• 
:er.: st.1:ici.i.rd that tile defendan1 ac!ed 
.,. : th the ;;pee die intent to achi~ve h1;; ov.-n 
:'<!' .~·Jal arou::a i or t:ie ~xua! ar~usal ?f :he 
·- 1c!:m Colgan v St.1t.e. Ct. App ~ ~ ,; 
55~ File So A-5.59 ·. 711 P2d 533 :~fr 

AppliE"rl in Hr.:~~,. ~tate , Ct Ap~ 0:, 
~ 34-1 -f ile So A-4'5 •. 676 P 2c ii u 
1g5 -4 . 
Cited 1n St.au- v R.H . Ct .'\pi: Op Sc 

175 File \ o ~:-sa . !ki3 P :?d :!6~ :9~ 
K:u1re, State. Ct App Op S o 59: f ile 
S,:i A-~33 . 7 l j P :!d .?72 • I 9!'.ii 

Sec. 11.41.443. Spousal relationship no defense. In a pro~ecu­
tion under AS l! -U.410 or 11.41.420 . It 1s not a defense that th e 
nctim was, at the time of the alleged ofTen~e. the legal spouse oi the 
defendant. l§ 1 ch 43 SL.-\ 1985 1 

Sec. 11.41.445. General pro,;sions. 1 a , In a prosecution under 
AS ll.41.434-11.41.4-1:0 it is an affinnative defense that, at the time 
of the alleged ofTerue , the \'ictim Wa.5 the legal .spouse of the defendant 
unless the offense was committed wit hout the consent of the \ict1m. 

lb, In a prosecution under AS 11.41.410 - 11.41.440, whene\'er a 
provision of law defin ing an oITen.se depends. upon a vict1m 's being 
under a certain age, it 1s an affirrnat i\'e defense that, at the time of the 
alleged offense, the defendant reasonably belie~·ed the victim to be 
that age or older, unless the \"ictim was under 13 years of age at the 
time of the alleged offense. (§ 3 ch 166 SLA 1978; am § 2 ch 43 SLA 
1985) 
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325 Ecn1 3rJ, 411'1 i:,001 
Ancno,aoe. Al<. ~501·2606 
(Q07} 27 4-36!4 TT 0 

March 29, 1988 

Representative John Sund 
Chairperson 
Houaa Judici:ary committee 
P.O. Box V 
Juneau, Alaska 99811 

Deer Representative Sund: 

ADVOCACY seRVICES Ofi A~.ASKA 

127 S. Frat'lkltl'I 
JUl'lea . AK. 99801 
(907) 586,1627 f T 0 

·250 C 1nmc:u,. S ,ie 3,. 
Foirca~u AK. 9Q701 
(907} 456-~070 0 

I understand that your COI"\mittee is c:ons1derin; House Sill 545 
which would change the c1..minal atatutes relating to sexual 
asaa~lts committed against mentally incapable adults. This 
!Ar.t.fll"' 1 • ~I'\ anri?'lr.\T't: t.hi.• bil.l. :.~cl ~o cofflft\ond. :f'i!'- tt;11,,, 1,,Qh,.Lu.., 1..h" 
initiative on this important issue. 

A ~ooon~ ino~dant ~~ the u~.~v~v.Lww ~~v~iupmenta.L ~en~er COnC!U• 
sively demonstrate■ the need for this type of legislative action. 
In that case, a !tatt member was di1c0vered while having aaxual 
contac~ with a severely imp, red re1idenc who clearly could not 
consent to such activity. We ware all shocked to discover that 
sexual contact without 0enet:rat.ion 1 n "",..,., ... ➔ .,.,..,,"' ■ +-:1,.,,... •• -J.a AA.ii. la. 

cr1me unoar current statutes. This loophole ml.ll.t be closed s1 
soon aa possible ~ 

I also understand that your Committee's bill would increase the 
penalties tor sexual assaults committed aqainst mentally incap• 
able adults by care givers. We fully aupport these efforts. we 
must send a clear meaaege tha~ such violations ot a position of 
trust will not be tolerate~. 

Again, I appreciate and support your ef!orts to protect theae 
vulnerable members of our community. Plea■e contact ma if I can 
be ot MY aa■ietanc•. 

Sincerely, 

Jettrey L. Ja1aee 
Supervisin; Attorney 

JI.J:dw 



ALASKA NETWORK Abu- Wom,11111,0 '" Cri11\ tA\l\rAIC , 
Ad•ou!n fo, Via1m1 al VoOlfnn tAWl 

l\idin1 Womlft ,n Abuse Ind It.Ip, Em"lfl'(lft IAWARU. 

ON Al11k, Walnet'II Ancurn C1n!tt (AWIIO: Atclic Women ,n C11111 IAWICl: 
krin1 S. 'Nomld1 Crt>Up !BSWCI; Emffllll\M Worne«t Shelter: 

DOMESTIC VIOLENCE Kod~k Womtnt kiource & Cnsa Ctffltr IKWRCCl; 
Maniil~ ltlpJNI W0men'1 Cnt11 fllotnm: MEN, Inc,: 

Site 6 Fur,Frtt E"'1rvnfflfflt '-"ftl: Slbm A.-inll Famiy V-oollt!ct (Slif\ll: 

AND 

SEXUAL ASSAULT 
Soul~n "1IIU CDU11<1f fo, rht 

"-lion ot Child Sau1I .A&lult ISWACPCSAI: 
South l'fn1nwl1WDffieif15"-1,cf'I ISPWSl: 

Sf anding T~hff AJIIIIM R.IPf ISTAIII: Tundq Wo,nff1'1 C~li110n fTWC'l ; 
Vlli!Y Wameff1 lletourt'f Ctnlfl' IVWRCl: 

130 Seward. No. 301 • Juneau, Alaska 99801 • (907) 586-3650 
Womtn '" Cn,o CounM!llna & A .. lflllCI IWICC/,1: 

Womf1'1 in Srafe I-IO'IIPI twlSHI; ~11·1 ~re, & Cre,1 Cenrn IWRCQ 

SUPPORT OP HOUSE BILL 545 
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY 

RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE 

The Alaska Network on Domestic Violence and Sexual Assault strongly 
supports House B!ll 545. Current law does not sanction sexual 
assault of the mentally incapable unless the assault involves 
penetration. This bill would close this significant gap by 
criminali2in9 a sexual assault that involves sexual contact. 

It also changas the statutes to most severely penalize a person ln a 
position of legal authority over a mentally incapable person who 
sexually victimizes their charge. A caretakers has a special trust 
relationship with his or her charge that carries with it power over 
and knowledge of the mental incapacity of the victim. Caretakers 
who abrogate this trust by preying on this special relationship 
should be the most severely penalized. 

Mentally incapacitated people are very vulnerable to sexual assault. 
The Network is aware of two studies on this subject. The first was 
the Seattle Rape Relief Disabilities Project completed in 1981. In 
this study, 75% of the developmentally disabled people surveyed had 
been sexually assaulted during their lifetime. 99% of the 
perpetrators involved were known to the victims. 

The second study was conducted by the California State Committee on 
the Sexuality of the Developmentally Disabled in 1986. Statwide 
professionals wo~king in the field in California agreed that 98% of 
their clients had been victims of sexual assault. The study also 
concluded that developmentally disabled people do not self report 
because of their vulnerability in general; the fact that they are 
frequently dependent on their assailant to meet basic needs; their 
lack of awareness of the benefits of reporting; and their lack of 
awareness of the services available to them. It was found that 
professionals often do not report because of a lack of knowledge 
about their legal obligation to report <California has a mandatory 
reporting law for abuse of the developmentally dtsabled.)~ and their 
perception that the system w,U-1 not adequately respond. 

This last point ls 
there is currently 
person who has been 
occurred. 

extremely relevant to Alaska given the fact that 
no legal response to a developmentally disabled 

sexually assaulted unless actual penetration has 

The Network strongly urges passage of this bill. 
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STEVE COWPER, GOVERNOk 

PUBLIC DEFENDER AGENCY goo W. 5TH AVENUE 
SUITE 200 
ANCHOAAGE, ALASKA 99501•2090 
PHONE: (Q07) 21i-TSO 

Rep. Jchn Sund, Chairman 
eousP- Judiciary Committee 
P. O. Box V 
Juneau, Alaska 99811 

,B_e : · HB" 5 45 , 

Dear Representative Sund: 

March 29, 1988 

Thank you for r~uesting my comments on BB 545, 

This bill fills a significa~t gap in the existing criminal code 
by penalizing sexual contact with mentally incapable people, 
those who are incapable of understanding the nature and 
consequences of their conduct. It aleo increases the penalties 
for sexual penetration offenses conanitted against a mentally 
incapable person by someone with a legal duty to care for the 
person. Adults who are developmentally incapable of giving a 
meaningful con&ent to sexual conduct should be protected from 
being sexually victimized. 'l'he harshest Pflnalties fiilOUld be . 
imposed on those who exploit the mentally incapable by abusing 
their pos .i tions of legal authority over them. 

Because this bill denies a category of adulta the ability to 
co·nsent to the full range of voluntaey sexual behavioi, the 
elements of the offenses and the definitions which they use must 
be narrCNly drawn to protect those who require protection but not 
to deny a fundamental right to thoae who do indeed have the 
capacity to consent to sexual behavior. Given the need for 
sensitivity in drawing lines in this area; the bill'e focus on 
•1egal authority• aa a requisite for the more eeriow, crimes is 
substantially preferable to using broader concepts of having any 
position of authority or being temporarily entrueted to care for 
someone, such as are used in the child sexual abuse laws. 
Someone entrusted by law to care for a mentally incapable adult 
will always be in a position to know the extent of that per5cn's 
incapacity, and the profeesional caregiver status makes any 
sexual ov~rture inherently coercive. By contrast, o neighbor or 
friend occasionally entrusted to care tor a mentally disabled 
adult may develop a genuine friendship which leads to a 
noncoercive sexual relationship, which is fully consensual but 
for the one adult'& being so mentally impaired that the law 

... 
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defines him or her as legally incapable of consent. Though 
knowingly engaging in a sexual relationship with a mentally 
incapable person may be criminalized, the severe presumptive 
sentences for unclassified felonies should not apply to the 
neighbor or friend situation. 

section 2 leaves the current statute on sexual penetr~tion with a 
person wbo is temporarily incapacitated~- e.g., a person who is 
extremely intoxicated -- unchanged, except that the term 
"incapacitateQ• has been eliminated. That is, former AS 
11.41.420(a) (2) (B) would be .420(a) (3) (B) undec this bill. The 
term "incapacitateo" has a very different meaning in Title 13, 
and it is helpful to eliminate the contusion which arises from 
giving a term two different meanings. Section 3 cteates a new 
offense for sexual contact with a temporarily incapable person. 

Section 4 provides that a person who is bi~self or herself 
mentally incapable cannot be charged with a er ime of sexual abuse 
of another mentally incapable person. Practically speaking, the 
defense of mental incapability provides a means of : 
decriminali2ing sexual conduct between mentally incapable i;::eople. 
Between incapable people, sexual conduct has none of the 
exploitive character that exists when a non-incapable person 
preys upon an incapable person. such conduct is ordinarily 
voluntary (even if the parties lack the legal cap.sci ty to 
•consentn), and it occurs almost exclu&ively within institutions 
for the mentally incapable. It is better dealt with through 
institutional rules than through the criminal justice system. 

Section S provides the critical definition of who is "mentally 
incapable." The propoaed definition is far preferable to the 
definition in c1.1rrent AS ll.41.420(a) (2) (A). The present 
def ini tj,on depends on a common morality, presuming that an 
incapable person's consent is invalid when the consent covers 
sellual activity- that a •normal n (non-incapable) person would not 
consent to. That definition is vague; it ie both hara to prove 
and hard to defend against in a pluralistic society. The 
definition in section 5 focuses on the reason wby mentally 
incapable adults shoUld not be capable of giving valid consente 
to sexual behavior: a consent is meaningless if it is given by 
someone who does not understand the potential harm in the 
situation. The proposed d@finition is significantly more 
protective of the ment~lly di!abled than comparable 8tatutea from 
other states. 



I appreciate this opportunity to comment on this bill. Please 
let rue knew if I can provide any further information or 
assistance on this bill. 

Very truly yours, 

~~ 
Dana Fabe 
J?ubl ic Defender 

DF: rjb 
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OFFICE OF THE DISTRICT ATTORNEY 
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March 29, 1988 

.House Judiciary Committee 
Box V 
Juneau, Alaska 99801 

Re: House Bill 545 

I 
I 
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STEVE COWPER, GOVERNOR 

~EJLY TO: 
~ 1031 WEST 4m AVENUE, S/.!ITE 520 

ANCHORAGE. ALAS,'CA 99501-5906 
PHONE: 1907) 271-e622 

::: P. 0. BOX 4 70 
DILLINGHAM, ALASKA 99576-0470 
PHONE: 1907) s,2.2,s2 

C 145 MAIN STREET LOOP. ROCM zor 
KENAI, ALASK4 99611-9998 
PHONE: (907) 283-3131 

0 326 CENTER AVE. su,TE 205 
KODIAK, ALASKA 99615-9998 
PHONE. (907} '85-57" 

C 80!1 S. CHUGACH ST. , SUITE 3 
PALMER, ALASKA ~9645-9998 
PHONE. {907) 745-5027 

C: P 0 , BOX 671 
VALDEZ, ALASKA 99686-0671 
PHONE.: (907) B35-2462 

Sexual Assault of Mentally Handicapped Persons 

Dear Commit't.ee Members: 

I am an Assistant District .:a..ttorney in Anchorage who 
prosecutes sexual assault cases. I have reviewed House Bill 
545 which proposes significant amendments to the sexual 
assault laws relating to mem:ally handicapped victims. That 
bill greatly increases the protection. against sexual 
exploitation of the mentally handicapped beyond present law. 

The present criminal statute of secnnd degree sexual 
assault does not adequately protect the mentally handicapped 
persons from sexual exploita1:ion. It does not criminalize 
sexual contact crimes but only prohibits sexual penetration. 
It places a near impossible burden on the prosecution to p~ove 
that the mental handicap was so severe that the person does 
not even understand the nature of the conduct. Some judges 
say this means we have to prove the victim cannot even 
comprehend that someone is having sex with them. The proposed 
bill offers an. alternative by allowing us instead to prove 
that the men't.al handicap affected the victim's ability to 
evaluate the consequences of her conduct even if she is 
capable of knowing that sex is occurring. The present second 
degree statute also includes a requirem~nt to prove that the 
handicapped person would not have engaged in the conduct had 
they been mentally normal: The sex must occur "under 
circumstances in which a person who is capable of appraising 
the nature of the conduct would not engage in sexual 
penetration. 11 Since it is very difficult to prove that: normal 
people would nut have engaged in sex under most circumstances, 
it is difficult to meet this burden of proof. 

Two 1987 cases in Anchorage illustrate the p1oblems 



House Judiciary Committee 
RE: House Bill 545 
March 29, 1988 
PAGE 2 

in the present law which would be alleviated by the proposed 
bill. 

Our office prosecut~d the manager of an apartment 
building which had a nwnber of female mentally handicapped 
tenant.s placed there by a social service agency. He waf:. 
convicted of sex crimes against four of these severely 
mentally handicapped women who lived in the complex. He could 
only be convicted of a felony on two of them because he only 
penetrated those two. Th.e other two women were only fondled 
by him. For these fondling crimes he could only be convicted 
of the class B misdemeanor of harassment carrying a maximum 90 
day jail sentence. 

In another case prosecuted last year the judge 
acquitted one of two defendants who were having sex in a park 
in broad daylight with a severely schizophrenic woman. 
Eyewitnesses and medical evidence proved she was being 
forcibly assaulted. All of the witnesses agree that the woman 
was so ment.ally ill that she could not even understand that 
these men were having sex with her. Part of the reason for 
the a.cquittal was the ambiguous requirement of present law to 
prove chat the woman would not have engaged ikl the sexual 
activity had she been mentally normal. The judge reasoned 
that even normal people sometimes engage in group sex in 
public so th~ state had failed to prove that element. He felt 
the only way to prove this element was to prove that the woman 
was being raped or being physically injured because this is 
the only sexual activity to which normal people would not. 
consent. But he acquitted him on the rape charge apparently 
because the woman did not testify since she was too mentally 
ill to be a competent witness. In ~ther words, he ruled that 
to prove second degree sexual assault under present law the 
state had to prove first degree sexual assaul~, but the state 
could not prove first degree because the victim was so 
mentally ill. This was the strongest case of second degree 
sexue.l assault which could be brought under present law yet 
the judge acquitted the defendant and ·did not let the case go 
to the jury. 

As I read House Bill 545 it would create a strong 
policy for protecting severely mentally handicapped people 
from sexual exploitation but would not criminalize consensual 
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sexual activity between two handicapped people or sexual 
acti vity with persons who were no't severely mentally 
handicapped. The proposed law requires 'that the mental 
handicap be so severe that the person cannot either understand 
that sex is occurring or cannot give informed consent. These 
people need the protection of the criminal laws which this 
bill gives them without unnecessarily infringing on their 
privacy and sexual rights. 

EHS:bch 

Very truly yours, 

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL 

DWAYNE W. MCCONNELL 
DISTRICT ATTORNEY 

E~.!~ 
Assistant District Attorney 



. 
~ 
I 

' 

POSITION PAPER 

CS HB 545 (Judtciary) 

The Alaska P~blic Derender Agency is a totally reactive agency which 
provid~s r~pres~ntatior to indigent persons when appointed by the court. 
This agency do~s not make policy nor does it initiate litigation. Only 
prcposad 1~gislation with fiscal or program ramifications for this 
a9~ncy c~~ bQ ,aid to havg a direct agency impact. Thu,, tho Public 
Defender ~gency s~bmits position papers for legislation which wi11 
~ff'ect this ager.cy fiscal'iy or programatically or will reaufre this 
dgency to l!tigdte constitutio~al issues raised by the l~gisla~ion. 

l='iscai impact: X Nona 

Program ir.ipact: X None 

Consti~utional impact: X 

See attached fiscal note 

See analysis below 

None Se ~ - -~1 .. -.: - .. _, - -., 
C' Cl110 IJ:I I~ UC I\J,.. · __ 

The Alaska Public Defender Agency supports this legislation. 

This bill fills a gap in the existing criminal code by penalizing sexual 
ccntact by caregivers with mentally incapable people who are incapable 
of understanding the nature and consequences of their conduct. It also 
i ncreases the per.alties for sexual penetration offenses conmitted 
agdinst a mentally incapable person by someone with a legal duty to care 
for the person. Adults who are developmentally incapable of giving a 
meaningful con;ent to sexual conduct should be protected from being 
s~xually victimized. The harshest penalties should be imposed on those 
who exploit the mentally incapable by abusing their positions 07 1egal 
~uthority over them. 

BecausP. this bil I presumes that a category of adults lack the abi1 ity to 
consent to the full range of voluntary sexual behavior, the elements of 
the offens~s Jnd the definitions which they use must be narrowly drawn 
to protect those who require protection but not to deny a fundament3f 
right to those who do indeed have the capacity to consent to sexual 
behavior. Given the need for sensitivity in drawing lines in this area, 
the bill's focus on caregivers employed by state licensed institutions 
for the more serious charge is substantially preferable to using broader 
concepts of having any position of authority or being temporarily 
~ntrusted to care for someone, such as are used in the child sexual 
abuse laws. Someone entrusted by law to care for a mentally incapable 
adult w111 always be in a position to know the extent of that person's 
ircapac1ty, and the professional caregiver status makes any sexual 
overture inherently coercive. By contrast, a neighbor or friend 
occasiona11y entrusted to care for a mentally disabled adult may devel op 
3 genuine friendship which leads to a noncoercive sexual relationship, 
which is fully consensual but for the one adult's being so mentally 
impaired that the law defines him or her as legally incapable of 
consent. Though knowingly engaging in a sexual relationship with a 
ffienta11 1 incapable person may be criminalized, the severe presumptive 
sentences for ur.classified felonies should not apply to the neighbor or 
friend situation. 

. . • - " f • .. - -



Section 2 leaves t~e curr~nt statute on sexua1 penetration with~ person 
who is temporarily ·ncapa~itated--e.g., a person who is extremely 
intoxicated--unchanged, except that the term 11 incapacitated'' has beer, 
eliminated. That is, former AS 11.41.420(a)(2)(8) would be 
.420(a){3)(B) under this bill. The term "incapaci·tated 11 has a very 
different w.ear.irg in Title 13, and it is helpful ta eliminate the 
conf~s~on wh~ch arises fro~ giving a term two different meanings. 
Se~tion 3 cr·eates a new offense for sexual coritact 'Nith a t~mporarily 
incapable person. 

Section 4 provides that a persJn who is himself or herself mentally 
incapabl2 cannot be c~arged with a crime of sexual abuse of another 
~entally 1~capable person. Practically speaking. the defense of mental 
iricapability µrovides a ,r.eans of decriminalizing sexual conduct between 
mentally in::ap;,tb1e people. Between incapable people, sexua1 conduct has 
ncne of the exploitive character that exists when a non-incapable person 
preys upon an incapable person. Such conduct is ordinarily voluntary 
(even if the parties lack the legal capacity to "consent"), and it 
occurs almost ~x1Ju~ht!ly wiUtir, i11:st.ii.ui.iu11:, for Ll1t:! 111~11Loi1y 
incapable. It is better dealt with through institutional rules than 
through the crfrrinal justice system. The defense for those who are 
married to mentally incapable persons will also ensure that a person 
whose spouse is rendered mentally incapable due to an accident are not 
~harged with a crime. 

Section 5 i,1rovides the critical definition of who is "mentally 
incapable. '1 The proposed definition is far preferable to tne definition 
in current AS 11.41.420(a)(2)(A). The present definition depends on a 
common mora 1 i ty, pr-esumi ng t~,a t an i ncapab 1 e person's consent is i nva 1; d 
when the consent CGvers sexual activity that a 11 non11al 11 (non-incapable) 
person wou1d not consent to. That definition is vague; it is both hard 
to prove and hard to defend against in a pluralistic society. The 
rl~fi1"11tiM in c:~rf'inn Ii fnr:uc:p(; nn thP rf:l~~nn why mP.nt.a11y inr.apab1e 
adults shoul~ not be capable of g1v1ng valid consents to sexual 
behavior: a consent is meaningless if it is given by someone who does 
not understand the potential harm in the situation. The proposed 
defioit1on is significantly more protective of the mentally disab1ed 
thao comparable statutes rrom other states. 

Public Defender Agency 

Date 
Departmer.t of Administration 
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POSI'r:o~; ?l-.PEF 
HOUSE BlLL ~O. 545 

For an Act entitled: "An Act amending crimes relating to sexua~ 
assault as they relate to persons who are mentally incapable. 11 

Effect of Bill: 

The purpose of this legislation is to protect mentally incapable 
persons from sexual assault from care providers and from the 
general public. 

Discussion: 

The intent of this legislation is to remedy the situation in 
which current legislation fails to protect mentally incapable 
persons from sexual assault unless there is forcible rape. This 
legislation expands the types of sexual contact that would be 
construed as se~ual assaults and thereby offers greater pro­
tection. The Division and the Department supports the intent of 
this legislation, but have some concerns. 

Under Sexual Assault in the First Degree, SECT. I(Al (3), lines 
17 through 20 is intended to address assault by care providers. 
In reality it might protect only clients that are involuntary 
ccrr.rr:itments. If the words "or through servi.ce ir. a p:-og:rarr. 
receiving public funds 11 were added to the end of line 20, this 
should serve to strengthen the intent. This should also be 
added to line 29. 

This legislation may unintentionally prohibit any form of sexual 
contact between married persons when one of them, but not both, 
is mentally incapable. The same concerns are present in the 
situation in which the couple is unmarried, but cohabitating, 
dating, etc., in a ''legitimate" consentual relationship. 

Recommendations: 

The Division and Department supports passage of this legislation 
if the above concerns are addressed a~n~rpor~ 

Propes ed by : ----= :::::::::::?L_ 
el enry, Director 

Division of Mental Health 
and Developmental 
Disabilities 

Date: 

Approved: 

Date: 

Myra • Munson, Commissioner 
Department of Health 

and Social Services 
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The passage of HB 545 would have no significant fiscal impact on the Departmett 
of :tealth & Social Services. 
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