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HOUSE FINANCE COMMITTEE
LETTER OF INTENT
FOR.
CS HB 545 (Judiciary)

It is the intent of the ILegislature in enacting CSHB 545
(Judiciary) that a developmentally disabled or mentally ill
person not be deprived of the right of consensual sexual
expression with a person who is not in a caretaker
relationship as described in 11.41.410 (a) (3) (B) and
11.41.420 (a) (2) (B), whether he or she lives independently

or in a supervised setting.
Z"Z’%’b — '

Al Adams, Chair
House Finance Committee




Offered: 4/11/88 5-2078B
Referred: Finance

Original sponsor: Judiciary Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 545 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending crimes relating to sexual assault as
they relate to persons who are mentally incapable."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.410(a) is repealed and reenacted to read:
{a) A person commits the crime of sexual assault in the first
degree if,

(1) being any age, the defendant engages in sexual pene-
tration with another person without consent of that personj;

(2) being any age, the defendant attempts to engage in
sexual penetration with another person without consent of that person
and causes serious physical injury to that person;

(3) being over the age of 18, the defendant engages in
sexual penetration with another person

(A) who the defendant knows is mentally incapable;

(B) who is entrusted to the defendant's care
(i) by authority of law; or
(ii) in a facility or program that is required by
law to be licensed by the Department of Health and Social
Services.
* Sec, 2. AS 11.41.420(a) is amended to read:

(a) An offender commits the crime of sexual assault in the

second degree if [THE OFFENDER ENGAGES IN]

(1) the offender enpapges in sexual contact with another

HB0545B 1= CSHB 545 (Jud)
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person without consent of that person; [OR]

(2) being over the age of 18, the offender enpages in

sexual contact [PENETRATION] with a person

(A) who the offender knows is mentally incapable; and

(B) who is entrusted to the offender's care

(i) by authority of law; or

(ii) in a facility or program that is required by

law to be licensed by the Department of Health and Social

Services; or

(3) being over the age of 18, the offender engages in

sexual penetration with a person who the offender knows is

(A) mentally incapable; [IS SUFFERING FROM A MENTAL

DISORDER OR DEFECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAIS-

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH A

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDUCT

WOULD NOT ENGAGE IN SEXUAL PENETRATION]; or

(B) [IS] incapacitated.
% Sec. 3. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.425, SEXUAL ASSAULT IN THE THIRD DEGREE. (a) An
offender commits the crime of sexual assault in the third degree if,
being over the age of 18, the offender engages in sexual contact with
a person who the offender knows is

(1) mentally incapable; or

(2) temporarily incapable of appraising the nature of the
person's conduct and is physically unable to express unwillingness to
act.

(b) Sexual assault in the third degree is a class C felony.

% Sec. 4. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.432. DEFENSE. It is a defense to a crime charged

CSHB 545 (Jud) -2- HBO545B
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under AS 11.41.410(a)(3), 11.41.420(a)(2), 11.41.420(a)(3), or 11.41.-

425 that the offender is
(1) mentally incapable; or
(2) married to the person and neither party has filed with
the court for a separation, divorce, or dissolution of the marriage.
* Sec. 5. AS 11.41.470 is amended by adding a new paragraph to read:
(4) "mentally incapable" means a person who suffers from a
mental disease or defect that renders the person incapable of wunder-
standing the nature or consequences of the person's conduct, including

the potential for harm to that person.

HBO545B -3- CSHB 545 (Jud)
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CONTINUATION of FISCAL NOTE ANALYSIS

! R CSHB 545 (JUC

For Bill/Resolution No. HOUSE 4/11/8¢

After further thought and evaluation, the Department of Law is
herewith revising its fiscal note for HB 545. The department now
believes that the number of occasions on which it would have to prove
that victims are "mentally incapable" should be reduced from 24 to 15
occasions. Thus, the annual amount required should be $30,000.
Although the incidence rate in Alaska may appear high when compared to
other jurisdictions, this is reflective of the high number of sexual
abuse offenders that are prosecuted in Alaska. The department's
previous analysis of the cost of expert witnesses remains the same,

2 0of .3
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s CONTINUATION of FISCAL NOTE ANALYSIS

: e : CSHB 545 (JUD)
For Bill/Resolution No. HOUSE 4/11/88

Fiscal Analysis

lst Dist 2nd Dist 3rd Dist 4th Dist Total

Contractual 4,000 6,000 12,000 8,000 30,000
(Expert Witness Fees)

Total 4,000 6,000 12,000 8,000 30,000

Costs beyond FY 89 have been increased 3% annually to reflect inflation.

3 of 3
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legislature

resentatives P.O Box V

o : State Capitol
House Judiciary Committee Jinsait. Alsdka SoRt1

(907) 465-4990

April 30, 1988

MEMORANDUM

TO: Senator Johne Binkley, Co-Chair
Senator Rick Halford, Co-Chair
Senate Finance Committee

FROM: Representative John Sundz\/

2 HB 545 "An Act amendipfd crimes relating to sexual
assault as they relate to persons who are mentally
incapable."

I would appreciate it if you could schedule this bill for
hearing as soon as possible.

The purpose of this bill is to correct a gap in the criminal
law as it relates to sexual assault against persons who are
mentally incapable. Current law does not provide penalties
for sexual assault of these persons unless the assault
involves penetration or force. Sexual assaults involving
sexual contact are either not prosecuted at all or prosecuted
as "harassment."

This bill addresses both sexual penetration and sexual contact
assaults and provides a two-step penalty structure with
harsher penalties for offenders who are caretakers of the
mentally incapable.

Finally, HB 545 provides a definition of a mentally incapable
person which focuses on his or her lack of capability to give
knowing consent. This would replace confusing and moralistic
language in the current sexual assault statute.

HB 545 has a $30,000 fiscal note from the Department of Law,
Criminal Division.
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CHAPTER 9A.44
SEXUAL OFFENSES 3

Section

9A.44.010. Definttions.

94.44.020. Testimony—Evidence—Written motion—Admissibility.

9A.44.030, Defenses to prosecution under this chapter.

91.44.040. Rape n the first degree.

9A.44.045. Minimum term for first degree rape—Restrictions on releace
from confinement—Appiication to offenses before July 1.
1984,

94.44.050. Rape in the second degree.

9A.44.060. Rape in the third degree.

94.44.070. Statutory rape in the first degree.

9A.44.080. Statutory rape in the second degree.

9A.44.090. Statutory rape in the third degree.

9A.44.100. Indecent liberties.

9A.44.110, Repealed.

94.44.120, Admissibility of child's statement—Conditions.

9A.44.900. Decodifications and additions to this chapter, ot

9A.44.901. Construction—Sections decodified and added to this chapter

9A.44.902. Effective date—1979 ex.s. ¢ 244. <

%4

Library References -

Criminal practice, post-trial proceed- Jury instructions, :
ings, departure from the guidelines, Incest, defimition, see Wash.Prac. *
first offender, see Wash.Prac. vol, vol, 11, WPIC 40.05. M
13, Ferguson, § 4321 Sexual intercourse, definition, ss= -

Wash.Prac. vel. 1. WPIC 430l ﬂ

=
WESTLAW Electronic Research '

WESTLAW supplements West's Revised Code of Washington Annotated and

is useful for additional research. Enter a citation in INSTA-CITE fora:
display of any parallel citations and case history. Enter a constitution, ...
statute or rule citation in a case law database for cases of interest.

Example query for INSTA-CITE: IC 692 P.2d 874

Example query for Washington Constitution:
Const. Constitution /s 8 +3 S

Example query for statute: 59.12.030
Also, see the WESTLAW guide following the Preface pages of this volume.
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NG JAH0L0
GEXUAL OFFENSES

9A.44.010. Deflnitlons
As used in this chapter:

(1) “Sexual intercourse” (a) has its ordinary meaning and occurs

pon any penetration, however slight, and
ul -

(b) Also means any penetration of the vagina or ang how:;:;-r
Jigl by an object, when committed on one person by JﬂO.hL‘,
St sr such persons are ol the same or opposite sex, except when
“h;[h'hgnhelrdtion is accomplished for medically recognized treat-
:1::11 Er diagnostic purposes, and = L

(¢) Also means any act of sexual contact beu}'ecn per?or}s m;‘?].‘r

; 1h;e sex organs of one person and the moulh‘or anlua of anothe
I\:?ﬁcther such persons are of the same or opposite sex.

(2) “Married” means one who i? Fegally marricd‘ [F) anmf?;;; ?11:.:
1yes not inciude a person who is living separate ‘and apart 1n‘i
umher spouse and who has filed in an appropriate court for legal
‘::paration or for dissolution of his or her marriage.

(3) “Mental incapacity” is that condition existing at the time of
(he offense which prevents a person from understanding the nazl;rnl
r consequences of the act of sexual intercourse wheth;r a
?ondilion is produced by illness, defect, the influence of a substance
L.
or from some other cause;

(4) “Physically helpless” means a person who is unlconscwustiﬂr
for any other reason is physically unable to communicate unw
ingness to an act;

(3) "Forcible compulsion” meanslphyf.ical force wfmjh m‘e:scgrrln::;
resistance, or a threat, express or implied, that El;uerfa pf:ammfr
fear of death or physical injury to herself or himse r?_l]'l s
person, or in fear that she or he or another person wi i

napped; b

(6) "Consent” means that at the time of the act'of sexula.I mtﬁe‘r
course there are actual words or conduct indicating freely given
agreement to have sexual intercourse.

75, h. 14, § L.
9,79.140, enacted by Laws 1975, lst Ex.Sess., ¢ ‘
Egzﬁirf]i};dis § 9A.44.010 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 1.
1979. Amended by Laws 1981, ch. 123, § 1.

Historical Note

; . 244, § 17, re- Source:
Laws 1979, Ex.Sess., ch § R L, AN ST
Laws 1909, ch. 249, § 185.
Laws 1981, ch. 123, § |, in subsec, (2), gms § 2;397"79 S
the | e following “means Former .79.030. 7 5
:ﬁicudvhloh?s 1?:;5};;;mamed to another”, Laws 1973, Ist Ex.Sess,, ch. 154, § |

207

codified the section.
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X at kid recenved mental health !rc.nm:'w
uction.  submy e psscholugeal ot in
s v nica eXaminaf
sretine where Jeferdant presented no ;
e Was  ling reswon w hy vicem should h,'-‘," d
e or  mutted 4o possibly tragmate “Ia.ve D
n hght  examuraton when other mnu?{ ol
al evic al and wss infrusive means of ﬂldl
that 1t her cradidility and perceptual able
smpul: were rresumably available *Iz'
not be  court carefully left issue Qper; for s
an un-  consideration if testimony showed X
pping victm s prior mental history mi ht !
hApp.  had hmearng upon her
eients i ume of incident. State y
. mos 1330} 94 Wash.2d 733, 619 p3
43 968. T
_' ahle to E Shisncs it s b o
iy In aberce of ans compeling rol
<'rape ™ re:v= _‘u‘ ge did not abu;c discrefi®
St ¥ refusing to order a psvchiatric exaf
Wach  nation o:rfli;ged rape viclim. Stat< s
Demos 13721 25 Wash.App. 15, 605 P S
786, affirmed 94 Wash.2d 733, 619 B
963, v
‘ssr;rl::-. 23, Evidence "i.
fall 1o Eude‘n:e of sectetor-lype tests, resulteR
rwas  Of which tended to some degree to makii
-e not 11 more probable that defendant, whgse
over.  Sulity of rape and burglary with whiZiEae
quli, Ne was charzed, was properly admittsRis
R, despne asserzion that test resuits “wei
jagsy irrelevant since they merely tended TRESN
include him in class of people WHEENE
) n:ughr have committed rape. State
; Nicholas (1983) 34 Wash.App. 775, 6OTEE
~stde. F-2d 1336, oo
_ ‘eadly Statements made by rape victim X
|_nlcm physician for purpose of diagnosis¥
; crime  lreatmen: are considered inherent
struc-  trustworiay because declarant’s wellhE i
iagni-  ing rests on truth of the statementigity
: Wash.  State v. Fleming (1980) 27 Wash.Appuoms
4 952, 621 P.2d 779. f3-"
i, _
f eloni-  Testimony of two victims, positivel¥
~here  identifving defendant as perpetrator g8
first  two crimes. was substantial evidendy
wash.  which permitied jury to disbelieve dé
fendant’s alibi witnesses and to find 48
fendant guilty on two counts of firstd
¥ gree rape while armed with a dead]§
s diss  weapon. State v, Edwards (1979) &%
auon  Wash.App. 893, 600 P.2d 566. iy
222
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a
naten w?lqm) 1 Wash.App. 785,

rg'.'.\ll. % .-u-;';ri

o 20 sses of rape and similar crimes.
sac. 1 w3
sty

N N T,

9A.4+.045. M

Jeferred or suspen

_onvicted of rape in t

? |

L. OFFENSES 94.44.030

padence showing lustful dlspu-?non 24. Unanimity of jury
‘“l . ;
x offense
nly be admitted in sex o : ) - :
dh”n_-' it tends 10 show lustful ncli- Jury unanmimuty was not required on
« where vd offended female._State v, one of two aliernative means charged in
464  prosecution for [irst-degree rape charg
commission by two alternative

whalon ing

I ‘J 710 iz %
7 of complants made by fe. means, where constitutionally sufficient
e cted to bare complaint un. evidence supported both charged alter-
State v. Whitnev (1987) 108

natives.

trictly part of res ges-
Wash.2d 506, 739 P.2d 1130.

qatement 15 S

v King (1961) 38 Wash.2d 77, 380

inimum term for first degree rape—Restrictions
on release from confinement—Application to of-
fenses before July 1, 1984

cted of rape in the first degree shall be granted a
ded sentence except for the purpose of commit-
reatment facility: Provided, That every person
he first degree shall be confined for a mini-
Provided further, That the board of prison
have authority to set a period of confine-
ears but shall never reduce the minimum
nor shall the board, release the

\o person convi
ment to an inpatient t

mum of three years:
wrms and paroles shall
ment greater than three y

three-year period of confinement;
convicted person during the first three vears of confinement as a

cesult of any type of good time calculation; nor shall the depart-

of corrections permit the convicted person 1o participate in
r furlough program during the first
This section applies only to offenses

ment
anv work release program 0
three vears of confinement.
committed prior to July 1, 1984

Enacted by Laws 1982, ch. 192, § 12, eff. April 1, 1982.

Law Review Commentaries

Forcible rape in Washington—crimi-
aal and civil sanctions. 19 Gonzaga
L.Rev, 363 (1983/84).

Library References

Sentencing  guidelines, mandatory
minimum senfence. see Wash.Prac.
vel. 13, Fergusor:, § 4307,

Rape &=64,

CJ.S. Rape § B6 et seq.
see

Probation, deferred sentences,
Wash.Prac. vol. 13, Ferguson,
§ 4318.

9A.44.050. Rape In the second degree
(1) A person is guilty of rape in the second degree when, under
circumstances not constituting rape in the first degree, the person

engages in sexual intercourse with another person:
223
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9A.44.050

(a) By forcible compuision: or -
(b) When the victim is incapable of consent by reason of
physically helpless or mentally incapacitated.

(2) Rape in the second degree is a class B felony. :
Formerly § 9.79.180, enacted by Laws 1973, Ist Ex.Sess. ch, 14 g
Amended by Laws 1979, Ex.Sess., ch. 244, § 2, eff. July 1, 1979. Recodiri
as § 9A.44, 030 by L.l\\'s 1979, Ex.Sess., ch. 244, § lf, eff. July 1, 19738
Amended by Laws 1983, ch. 118, § 2, g

Hlstorical Note

". ;
Laws 1979, Ex Sess., ch. 244, §§ 2, 17, Laws 1389, p. 204, § 35, o
recodified the section. and. in subsec, Laws 1873, p. 187, § 37. e -
{2), preveding “fc!om inserted “class Code 1231, §§ 212, 814, «
B”, ana. following "lelony ' deleted ™ e | 3RE 2 -
Laws 1356, p. 54, § 1, -
and shall be pumsh:.d bg. L_rnprmmmc"n Laws 1897, ch. 19, § 1. :
:gall_lhlecr:;t.:‘l;:-";;sn:len:mr:.- for nut more E ity [’40:. ch, 245, §5 183, 1347
- s 1319, ch, 132 "
Laws 1983, ch. 113, § 2. at the end of Llj::: :al-:" C;_: Ti §§ll %
the introductory paragraph of subsec. s IQ-.U‘ ;hl (13 § ‘1 el
:rl:zlmdrﬂﬂed , not married tu the perpe- RRS §§ 2435, 2436 Br
Former §§ 9.70.010, 9.79.020, .=
Source: Laws 1973, Ist Ex.Sess., ch -«
Laws 1854, p. 80, § 33. §§ 122, 123, '
Law Review Commentaries oLy

Forcible rape in Washington—crimi
nal and civil sanctions. 19 Gonzaga
L.Rev. 363 (1983/84).

Library References

Rape &=1.
C.J.S. Rape § | et seq.
Jury instructions.
Defenses, rape, second degree or in-
decent liberties, see ‘ash.Prac.
vol. 11, WPIC 19.03,

Rape, second degree, definition,
Wash.Prac. vol. 11, WPIC 4LOGNE

Rape, second degres, elements, sl
Wash.Prac. vol. 11, WPIC 3175

Notes of Decisions

Corpus dellctl 1
Included offenses 2

1. Corpus dellcti

Threat of defendant to take his own
child, in order to coerce defendant’s es-
tranged wife into engaging in sexual in-
tercourse, conctituted a threat of kidnap-
ping when without legal authority and,
as such, went to forcible compulsion so
as to constitute crime of second-degree
rape. State v. Tuitasi (1986) 46 Wash.
App. 206, 729 P.2d 75.

Proof that male person had sexual -8
tercourse with female, not his wife, and ]
that at time she was incapable of givizg ¥
her consent thereto because of
ness of mind, would establish corpxis
delicti of crime of rape under provisions 3¢
now contained in this statute. State \'.
Mever (1951) 37 Wash.2d 759, 226
204, I

2. Included offenses _
Where defendant was charged wuh as- 2
saull in the second degree under section
of statute relating 1o assault with m.ImI
to commit a felony, defendant was 45038
charged with attempted rape in the scO3
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Library References

ifh";r:; Wasn.Prac, vol. 11, WP]C:_ 7
Notes of Declsions s
Proof that male person had sexual 38
tercourse with female, not his wife,
that a: time she was incapable of g
her censent thereto because of unso
ness of mind, would establish cor
delict: of crime of rape under provisi
X his own now contained in this statute. State
lant's es-  ever (1931) 37 Wash.2d 759, 226 P.2g
. 204, ;
:xual in- ‘
dnap- 2. Included offenses SRR
iy and, Where defendant was charged with aEe
n#on S0 sault in the second degree under secticfHE.
dcgree  of starute relating (o assault with intpoNee
5 Wash. to commit a felony, defendant was BlS0R
charged with artempted rape in the®et
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Leas 1889 p.

Croe 1351, §

[aws (536, p. 84, § 1,

Laws 1897, ¢ch. 19, § I.

Laws 1909, ch, 240, 55 183, 1848

Laws 1319, ¢ch. 132, § 1. T

Laws 1937, ch. 74, § 1, '

Lass 1343 ch. 112, § 1.

RRS §§ 2433, 2436,

Former §§ 979.010, 9.79.020.

Laws 1973, 1st Ex.Sess. ch ¥R
§ 122, 123 Ry,

v Review Commentaries

Rape. second degree, definition™®
Wash.Prac. vol. 11, WPIC 4
Fape. second degree, elementst

WASHINGTON CRIMIN A7 iR

E-‘L"'\L OFFENSES JA 4 U6

5

¢ depres under forcible compuision " ' T by forcidle JOmpLseT g
one 25 f that statute, and. under of:  of the cnime of attempled rape in 1
arhion L--hargedi proved and instructed  second degree. only one otfinse was
Sy 7: “same evidence of physical vio-  committed. ot two: appropridte feme
i art of d=fendant constituted dy was to set aside the cenviction of ihe
lenct ﬂﬂuﬁ‘- * * committed with intent  lesser offense of atempled rape in the
1% Js‘:umr rape” element of the crime of  second degree. State +. Hinz (1979) 22
“"".T i the second degree and the Wash.App. 906, 594 P.2d 1350. affirmed
f'“.J_L,.I.l;.; 1o envave 0 sexual intercourse 93 Wash,2d 510, 610 P.2d 1322
Hriial -

94.44.060. Rape in the third degree

(1) A person is guilty of rape in the Ihirfi degree wh:?:i, under
sircumstances not constituting rape in the first or second degrees.
«ch person engages in sexual intercourse with another person, not
married to the perpetrator:

(a) Where the victim did not consent as defined in RCW 9A.44.-
910(6), to sexual intercourse with the perpetrator and such .Eac:\ o
consent was clearly expressed by the victim's words or conduct, or

(b) Where there is threat of substantial unlawful harm to proper-
w rights of the victim.

(2) Rape in the third degree is a class C [elony.
Formerly § 9.79.190, enacted by Laws 1975, Ist Ex.Sess. ch. 14, § =
smended by Laws 1979, Ex.Sess., ch. 244, § 3, eff. July 1, 1979, Rcwc:;:_cc.
as § 94.44.060 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. Julv 1, 1379

Historical Note

Laws 1979, Ex.Sess., ch. 244, §§ 3, 17. Laws 1869. p. 204, §
recodified the section; and, in subsec. Laws 1873, p. 187. § 37
(1na). substituted a reference to RCW Code 1881, §§ 812, 314
11,44.010(8) for a reference to RCW Laws 1886. p. 34, § 1.

379.140(6): and, in subsec. (2), preced. Laws 1897, ch. 19, § 1.

ing “feiony” inserted “class C", and, fol. Laws 1909, ch. 249, §§ 133 134
lowing “felony” deleted ", and shall be Laws 1919. ch. 132, § L

sunished by imprisonment in the state Laws 1937.ch. 74. § L.

penitentiary for not more than five Laws 1943, ch. 112, § L.

vears . RRS §§ 2435, 2436.

Former §§ 9.79.010, 9 79.020.

Laws 1973, Ist Ex.Sess., ch. 134

5§ 122, 125,

13
37

Source:
Laws 1834, p. 80, § 33.
Law Review Commentaries

Forcible rape in Washington—crimi-
nal and civil sanctions. 19 Gonzaga
L.Rev, 363 (1983/84).

Library References
Definition. see Wash.Prac. vol. 11

.Ia L se WPIC 42.01

CJ.S. Rape § 1 et seq. N

i i Elements, see Wash.Prac. vol. 11,
Jury instructions, rape, third degree, PIC 42.02.
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9A.44.090

Notes of Decisions R

Intent |

Marriage subsequent to offense 3
Mululple convictions for same act §
Pregnancy 4

Sex life of victim 2

1. Intent

Every laving on of hands upon female
of age of filteen does ot necessarils
imply intent to have carnal kaowiedee
State v, Leach (1330 3n Wash.2d a4l
213 P24 972,

2. Sex life of victim

In a prosccunion tor carnal knowiedee
of femaie child. testimony cuncerning
prior acts of intercourse between de-
ferdant ang prosecutine wilness 1s ad-
missible to show his lustful disposition
toward her. State . Harold 11954) 45
Wash.2d 305, 275 P.2d 393,

State was not required to prove previ-
ous chastity of prosecuting witness, nor
would proof of unchastity in any way
redut state’s proof that defendant carnal-
Iv knew female, or that she was under
age of eighteen sears, or that she was
not hus wife. since former statute merely
recited "any female child under the age
of eighteen vears." not any chaste female
under eighteen vears of age. State v.
Linton (19301 36 Wash.2d o7, 216 P.2d
7el.

In prosecution for statutory rape, evi-
dence that prosecutrix had sexual inter.
course with others is not admissible.
State v. Gay 11914) 82 Wash. 423, 144 P,
711.

9A.44.100. Indecent liberties

(1) A person is guilty of indecent liberties when he knowingly
causes another person who is not his spouse to have sexual contact

with him or another:

(a) By forcible compulsion; or
(b) When the other person is less than fourteen vears of age; or

(c) When the other person is less than sixteen years of age and
the perpetrator is more than forty-eight months older than the.

3. Marrlage subsequent Lo offengs ~ -
In prosecution for statutory rape
one under age ol consent. who hag Since
married defendant, 1t is error 10 require
wife to appear in court for purpqse of 2
being idenufied by witness, when her U5
€oNdIlion as (0 Pregnancy Was apparem ¥
and could be vbsened by jur therahy ©
in reaiity compelling wife (o Secome wip, 1
ness against defendant. State v. Winper
11907) 48 Wasn 93, 92 P. 902 L3

4, Pregnancy

Instruction nal pregnanc: of come
plaiming witriess 15 not in and af wzate
evidence that defendant is guiity of spe-
cific act of carna, Anowledge
information, s correct statement of 'aw, @
and sufficient cactionary insicicton, if
any be needed. State v Jennen (1961) -
3% Wash.2d 171, 3el P.2d 739,

[n prosecution for carnal knowledze
of female under age of consent, it 15 ant
¢rror Lo permil jury 1o consider pregnan-
cv of prosecuting witness as evidence
that offense has been committed and of
nme at which 1t occurred. Siate v, Jen-
nen (1961) 33 Wash.2d 17!, 361 P.2d
739,

Where charge 15 carnai knowledge of
child. pregnanct :an be shown, as it
proves corpus dehict and atfects cradi.
bility of prosecutzix. State v. Chambers
(19371 30 Wash.2d 138, 309 P.2d 1033,

L
s 3

i

L

o0

5. Multlple convictlons for same act

Legislature did not intené that defend-
ant te convicted of both nonconsensual
rape and statutory rape for single act of
intercourse.  State v. Birgen (1982) 33
Wash.App. 1. 631 P.2d 240,

R LA SRR A i 1

e,

person and is in a position of authority over the person; or gH
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3. Marriage subsequent 10 offense B E

In prosecution for statutory rape of
one under age of consent, who had sina
married defendant. i 15 error 1a equipg
wife 10 appear in court for PUTPOse of

being identified By witness, when her ;
condition 3s . prEsaancy was apparen B
and could de obsemed by jury, therehy 8

tn reafity compel!
Ness dgains! Serencanl. State s, Winnen
(1907) 45 Wa.m S22 32 P G2

4. Pregnancy

Instruction ¢
plaining =it
evidence trar d

aregnarcy of com.
not in and of irsalf

and sufficient cautonary instruction, if
ary be needed  Sizte v. Jennen i1961)
58 Wash.2d 171 3e: P.2d 739,

In prosecution for carnal knowledge
of female under ac2 of consent, 1t is not
error to permit jurs 1o consider pregnan-

cy of prosecuting witness as evidence &
that offense has been committed and of &
time at which « occurred. State v. Jen. 48
nen (19611 8 Wask2d 171, 361 P.2d

739

Where chargs 1s carnal knowledge of
child, pregnancy 2n be shown, as it
proves corpus delict: and affects credi-

E

bility of prosecuiriv.  State v, Chambers
(19571 30 Wasn2d 139, 309 P.2d 1035 g8

5. Multiple convictlons for same act 8

Lemislature €:2 not intend that defend- -
ant de convictec of >oth nonconsensual
rape and statciony mape for single act of §

intercourse.  State v Birgen (1932) 33 BB

Wash.App. 1. 631 P24 240,

ent liberties when he knowingly

his spouse to have sexual contact .§

'ss than fourteen vears of age; or "
+ A

2ss than sixteen vears of age and 35

rty-eight months older than the |

“E Wil o Securie wyy. S

zrdant 1s quilty of spe. B
cific act of carnal knowiedee charged in &
intormatian. is correct statement of law, &

SEXUAL OFFENSES SAL T

(d) When the other person is incapable of consent by reason of
being mentally defective, mentally incapacitated, or physically help-

less.

(2) For purposes of this section:

(a) “Sexual contact” means any touching of the sex_ua! or other
ntimate parts of a person done [or the purpose of gratifying sexual
| desire of either party.

(b) “Person in a position of authority” means any person w ho is a
parent Or acting in the place of a parent _and is charged with anyv of
5 parent’s rights, duties, or responsibilities to a_chlld. or a person
who is charged with any duty or responsibility for the hcaith.
welfare, education, or supervision of a child. either independentiy
or through another, no matter how briefly, at the time of the act.

(3) Indecent liberties is a class B felony.

Formerly § 9A.88.100, enacted by Laws 1975, 1st EX.Sess. LH E-IJ,
5 34.38,100. Recodified as § 9A.44,100 by Laws 1979, Ex.Sess., ch. 244,
s |7, eff. Julv 1, 1979. Amended by Laws 1988, ch. 131. § 1.
R Historlcal Note

Laws 1979, Ex.Sess., ch. 244, § 17, re- Laws 1903, ch. 33, § 1.

;,'dti:::d the secuon without change, Laws 1209, ch, 249, §§ 189. 130
' i 3 ;s 1933, ch. 74. § 2.

Laws 1986, ch. 131, § 1, in subsec. (1), Laws l_ ¥ 4,
rserted subd. (c): relettered former RRS $§ 24-ll.2--|__, e
subd. i) as d); in subsec. (2). inserted Former §§ 6.79.070, 9.79.080.
supdivision designation "ta)”; and added Laws 1953, ch. 127, § L. ‘
szed. (b). Laws 1973, Ist Ex.Sess. ch 134

Source: 8§ 125, 129,

Code 1381, § 816.

Law Review Commentaries

Impact of common law and reform
statutes on rape prosecutions. Wallace
D. Loh. 33 Wash.L.Rev. 543 (1980).

Library References

f &= ? Indecent liberties, elements, see
{lJn!;:cnet:iw g‘l?o Wash.Prac. vol. 11, WPIC 49,02
CJ.S. Assault and Battery § 74. Indecent liberties, sexual contact,
CJ.S. Infants §§ 5 et seq.. 93 et seq. definition, see Wash.Prac. vol. 11,
Cls. ObSCCI'III}' § 8 el seq. WPIC 49.03.

Jury instructions, Sexual intercourse, definition, see

Defenses, rape, second degree or in- ; ; a
decent ;jt?enies. sce Wash.Prac. ’ Wash.Prac. vol. 11, ‘AﬁPIC 45.01.
vol. 11, WPIC 19.03. Words and Phrases (Perm.Cd.)

Indecent liberties, definition, see
Wash.Prac. vol. 11, WPIC 49.01.

WESTLAW Electronic Research

See WESTLAW guide following the Preface of this volume.
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§ 11.41.410

Incest as included within charge of rape,
76 ALR2d 484

Criminal responsibility of husband for
rape. or assault to commit rape. on wife, %4
ALR2d 1017

Fracd er :mpersonaticn rape by 9]
ALR2d 33;

Impotencs a: defense ¢ charge of rape
attemp! to raze or as:ac!t wWith intent t.
comm.t rape 23 ALR3¢ (35

Rape or similar offenzs based an 1ntsr.
course w.in woman wno s allegedin
mentaily deficient. 31 ALR3d 1227

Liabilits  2f parent for imumy o
unemanicipated child caused by parent -
negiigence 4. ALR3d 904

Seizure or detention for purpuse of com

ALASKA STATUTES

§ 1141410

mitting rape. robbery. or similar offense a5
constituting separate crime of kidnapping
43 ALR3d 699 :

Consent as defense 1n prosecution for
sodomy. 38 ALR3d 635

Muluple instances of forubie jntes.
coursenvalving same defendant and same
Victim a: constituting muit:ple crimes of
rape. 51 ALR3d 1225

What constitutes sffense of
batters ' =7 ALR3d 1230

Constitutionality of rage fans imiteg 1g
protection of females on.y 3% ALRI j20

Validity and constracton of statyte
defiming crime of rape tc .nclude activiy
traditionally pumizhabie - :0d7ms or the
ltke. 3 ALR4th 1009

“sexual

Sec. 11,41.410. Sexual assault in the first degree. 'a: A person
commits the crime of sexual assault in the first degree if,

‘1. being any age. the defendant engages in sexual penetration with
ancther person without consent of that person:

121 being any age. the defendant attempts to engage in sexual
peretration with another perzon without consent of that person and
causes serious physical injury to that person:

3" Repealed, ¥ 10ch 78 SLA 1953.]

14" 'Repealed. & 10 ch 758 SLA 1983.)

‘b Sexual assault in the first decree is an unclassified felony and :s
punishable as provided in AS 1235, 1% 3 ¢ch 166 SLA 1975 am & S ch

102 SLA 1980, am 3 6 ch 143 SLA 1982 am &

Cross references. — Far evidence ¢f
past sexua: conduct in tralz: of sevua’
assault in an: aegree or attempt te comm.®
sexuai assauil in any degree, sex AS
12 45043

Effect of amendments. — The 9%
amendmen! :nserte¢ “ar aid: indices
Causes or encourages 3 person under 13
vears of age 0 engage In  seaua.
penetration with another person’ near the
end of paragraph 3/ 1n subsection a

The 1952 amendment substituted an

10 ch 78 SLA 1933

unclassified felony and 1+ punizhable as
provided in AS 1233 for "3 2la3: A felony”
at the #nd of subsection &

The 1982 amendmen: repealed para-
grapns J and 4 of subsection a

Legislative history reports, — For 3
report on Chapter 1002, 3LA 18950 HCS
C3SB 31!, see 1950 Senate Jourma.
Supplement, No 44 May 29 1950 or 1850
House Journa! Suppiement. No 79 May
28 1950

NOTES TO DECISIONS

[ General Consideration
Il Former Law.
A Generally
B Age of Consent
C. Procedure

I. GENERAL CONSIDERATION.

History of first-degree sexual assault

Op Na 262 File No 6890 554 P 2d 621
19531

Constitutionality. — In order to prove

statute. — See Reynolds v State. Ct App  a violation of AS 11 4! 410:anl, the state

38
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§ 11.41.420

not applicable to the crime of rape of a
persen under 16 vears by a person 19 vears
or oider, made punishable by former AS
1115130ia by "anv term of vears”
Edenshaw v Swate Ct Ape Op No 003
File No 3238 A31 Pla 505 1951

What must be reflected in sentence
for forcible rape. — Although tne perpe.
trator of such a crime as forcitle ripe may
not be bevond rehabilitation. the crime
1tself deserves community condemnation.
in addition to seming  repabilitative
purpases the sentence must reflect such
condemnation as well as act as a deterTent
to the offender and to others Newsom v
State. Sup C: Op No (i3 File No
21581, 335 P 2d 904 1975

Sentence for rape upheld. — See
Crordon v State, 3up Ct Op Neo =31 File
Ne 1535, 301 P2d 772 1972 Tarres
State Sup Ct Op No 183! ‘File No
1951, 321 P2d 356 1974 . Newsom v
State. Sup Cr Op Na 1135 F.= No
2189 533 P 2d 904 1973 '-\:*.r:--: v :'mbe
Sup Ct Op No 1137 File N
P 2d 246. modified on rehear::

116 1975 Coleman v 3t 1
On No 1253 File Nc¢ 2331. 553 F2d 49

l 1J
l_
J-
i
bt
Cad

Lu
"l!a

1976, Nukapigak v State. S3up Ct Op
No 1410 ‘File No 2915 . 382 P2d 697
11977 . affd on rehearing. 375 P2d 932

o
1978, Bordewick v Staze "Jp Ct Op
No 1500 File No 334! 362

1977, Morrell v Jtate 3

1577 FileNo 2790, 373 P24 1290 1973,
Alexander v State. Sup Ct «

Fie No 3505375 P2d 331 197+ State
v Wassilie Sup Ct Op No 1830 File No
6 573 P lgati 19T: Masres State
Sup Ct Op No 1980 F:ie Nc 4032, 597
P2d 975 1979 Wagnern State Sup Ct
Op No 1397 FileNo 4331 333 P 2d 936
1978 Wikstrom v State, Sup Ct Op No
1957 File No 4333, 603 P 2d 902 1979..
Tate v State. Sup Ct. Op No 2020 'File
No 45330, 606 P 2d 1 +1980.. Mallott v
State, Sup Ct Op. No. 2027 File No
3364, 608 P 2d 737 1980, Alexander v

CriMinaAL Law

§ 11.41.420

State. Sup Ct. Op. No. 2077 (File No
3522, 611 P 2d 469 1980, Cochrane v
State. Sup Ct Op No 2086 'File No
4531.611 P2d 61 1980 Helmer v State.
Sup Ct l:lp No 2181 File No 4353 6.5
P.d =54 1990, Tuckfield v Sta: e. Suz
Ct Op No 2256 File No 4369 521 P24
1250 195] Edenrsnaw v Suate. Ct App
Opg No 003 Fie No 5239 831 P 2d 5%
i=1 KompkofT+ State,Ct App Op N¢
113 File No 3324 A6 P2d 1091 195:
Williams » State. Cv App Op No |
File No 3675, 632 P 2d 478 19%2

Sentence for rape held excessive. —
See Ahvik v State, Sup Ct Op. Ne 2123
File No 4556 613 P2d 13252 1943
Hintz v State. Sup Ct Op No 2334 File
No 3341 527 P2d 207 1941 Qualle v
State, Ct App Op No 135 File No 3666
652 P 2d 481 1982

Sentences of 13 vears for rape of one
victim. 10 sears concwrrent with the
i5-vear term for burglamzing her resi-
dence. 10 vears for burclanzing another
victim ¢ res.dence six months concurrent
with the [0-vear burg.ar term for aszauit
on the second victim. 15 vears for rape ¢fa
third vieum and 10 vears concurrent with
the 13.vear zentence for burglanzing ine
third victim's residence for a total of 40
vears (ncarceration. was error Nix v
State. C: App Or No 157 File No 3430
653 P 2d 119311852

Sentence for rape too lenient. — 3¢
State v Lancaster Sup Ct Op No 1247
File No 25371. 350 P2d 1257 1976 .
State v Wassilie Sup €1 Op No 1830
File No 3631 .57 P2d 97! 1973 Haze
v Jensen. Cv Apc Op Ne 126 Fie Nt
3879 , 850 P 2d 422 1942

Sentence for attempled rape upheld.
— Ses Speiten v State Sup Cr Op N:
2074 File No 3903 51l P2d 24 1450
decided under former AS 1115 130

Sentence for assault with intent to
rape upheld. — S¢e Fomin v State. Sup
Ct Dp No 2214 File No 3013.619P 2d
18 19580,

Sec. 11.41.420. Sexual assault in the second degree. 'a' An
offender commits the crime of sexual assault in the second degree if the

otfender engages in

(1: sexual contact with another person without consent of that per-

son; or
12" sexual penetration with a person who the offender knows
1At 15 suffering from a mental disorder or defect which renders the
person incapable of appraising the nature of the conduct under circum-
stances in which a person who is capable of appraising the nature of the
conduct would not engage in sexual penetration: or

r
i
I




§ 11.41.430

(B) is incapacitated.

ALASKA STATUTES

§ 11.41.434

b+ Sexual assault in the second degree is a class B felony. 1§ 3 ch

166 SLA 1978: am § 1 ch 78 SLA

Effect of amendments. — The 1653
amendment rewrote sudsection a

NOTES TO

For cases construing former crime of
rape, see notes to AS 11 41 410

Attempted sexual assault in the first
degree and sexual assault in the sec-
ond degree are closely related, since
sexual penetration invoives sexuai contact
and both offenses proceed on a theory af
coerced assent Nichaison v Stale. Ct
App 'p No 133 File No 5192 656 P2d
1209 1982

Constitutionality  of conviction
where original charge was under AS
11.41,410. — Where defendant was
cnarged with atiempted sexua: assault in
the Trst decree he was ther2b: assumed
1o have notice that he might be convicted
of second-decTee sexual assault because ol
tne symilarities in the elements of the twa
alTenzes, a~d his conviction for the laiter
offense did not violate due process
N \choisan v. State. Ct App Op Nu 1a
File No 6192 535 P 2d 1209 1952

Evidence. — Where viclim Wake up %
the earls morning hours to find defendant

-

Sec. 11.41 430 [Repealed. & 10 ch 7

see AS 11.41.4200a421,]

1933

DECISIONS

in her bed and fondling her breast and
where she ‘testified that she was
temporartly if shock and afra:d he would
nurt ner. a 'urs could find that vicum ¢
mementary acgulescence in defendant’s
fondling her breast constituted sec-
ord-degree sexual assault Nicholzan v
State.Ct App Op No 193 File No 5:92,,
636 P2d 1209 1982

Instructions, — The tra! ;udge did not
err in refusing to tnitruct on the lesser
included offense of atempted sexual
contact in the second degree Johnsan +
Srate, Ct App Op No 267 File No 9682
565 P 2d 366 1943

Sentence upheld. — Sentence of erzht
vears with three jears suspended for
zexual assault :n the second degree was
mot cieatls mistaken Howard v State C:
App Op N& 250 Fue Nos 6027 6133,
G4 P 2a90d 193

Cited in Stores v State. Sup Ct Op No
3332 Fiie N 3595 525 P 2d 30 13=0)

i1y
trn

LA 19383 For current law.

Sec. 11.41.434. Sexual abuse of a minor in the first degree. 'a

An offender commits the crime of

degree if

zexual abuse of a minor 1n the first

11 being 16 vears of age or older. the offender engages in sexual
penetration with a person who is under 13 years of age or aids. induces.

causes, or encourages a person who

1s under 13 years of age to engage

in sexual penetration with another person: or

(2 being 18 vears of age or older. the offender engages in sexual
penetration with a person who is under 18 vears of age and who

(A) 1s entrusted to the offender's care by authonity of law; or

(B! is the offender’s son or daughter.

adopted child, or a stepchild.

including an illegitimate or

\b) Sexual abuse of a minor in the first degree 1s an unclassified

felony and is punishable as provided in AS 12.55. 1%

2¢h 78 SLA 1983,

44




13). The amendment also redesignated
former subsection tb) as subsection ici and
added present subsection ib), 1

NOTES TO DECISIONS

Applied in Qualle v State Ct App Up
No 138 File No 3666 632 P2d 14l
1198,

Sec. 11.41.460. Indecent exposure. 'a' An offender commits the
crime of indecent exposure if the offender intentionally exposes the
offender’s genitals to another person with reckless disregard for the

% offensive, insulting, or frightening effect the act mayv have on that
] person,

‘b* Indecent exposure before a person under 16 vears of age is a class
A misdemeanor. Indecent exposure before a person 16 vears of ags or
older 1¢ a class B misdemeanor. 1§ 4 ch 75 SLA 1953,

> Sec. 11.41.470. Definitions. For purposes of AS 11.41 410 —
11.41 470. unless the context requires otherwise,

(11 "incapacitated” means temporarily incapable of appraising the
nature ol one's own conduct and physically unable to express
unwillingness to act:

(21 "victim” means the person alleged to have been subjected to
sexual assault in any degree or sexual abuse of a minor in any degree:
@ (3 "without consent” means that a person
o ‘A1 with or without resisting. is coerced by the use of force azainst
a person or property. or by the express or implied threat of deatk.
imminent phys.cal injury, or kidnapping to be inflicted on anvore, or

(Bi is incapacitated as a result of an act of the defendant. '3 3 ch 166
SLA 1978, am § 5ch 7& SLA 1953

Cross references. — For definiticn of  substituted “cre: cwn conduct and for

terms used in thi- title. see AS 113! 900 “his conduct and 33" in paragragn 1 are
Effect of emendments, — The 1933 deleled imminent” prezeding ‘destn and
amendment deleted “that a persun 1:°  preceding  “adnapping’ n peragraph

preceding “temporarily incapable”’ and  3rA

NOTES TO DECISIONS

Applied in Nichulson v Stute, Cu App Quoted in Wuuds v State Sup C: Qg
Op No 1981File No 6192/ 836 P2d 1209 No 26958 File Neo 0id0 P24
11982, Junuby v Stute. CL App Op Nu 11984
259 1\File No. 36u6+, 663 P 2d Ju 11ys3:, Cited in Hurtley v State Ct App Oa
Reynolds v Stiate, Ct. App Op No 262 No 153 File No 5737 633 P24 1052
tFile No 6890, P2d 11983 (1982
o e |
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§ 11.41.440 ALASKA STATUTES SUPPLEMENT § 11.41.445

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree.
NOTES TO DECISIONS

Specific intent crime. — Sexual abuse  pervision 3tatev Coats Ct App Op No
of a minor 1z a specificintentenime JEC 280 File No T102 66S F 2d 1329 1953
v State Ct App Op No 371 File Nu Convicton under pre-1983 secuon
6806, 631 P2d 1338 19%4 upheld. — Se¢ Moor v State, Ct App

Ilostructions. — The trial cours erred Op No 543 File No A-315 706 P 2d 492
In ILs Instructions regarding the mens rea 1835
required for sexua! abuse of a minar un- Conviction and sentence under
der former AS 11 4! 440022 and contnp-  Pre-1983 section upbeld. — See Depg v
uting to the delinquency of a mincr under -E“-f*f Ct App Op Nc 390 Fiie No
former AS 11,51 130 av4. Flink v State. V02 886 P2d 712 1984,

C: App Op. No 370 File Nos 6%52. Cgonn'cnon re:\'erse-d, = Conviction
7060, 683 P 2d 725 (1954 under teh p;e-l?e& versich of this section

Although the tnal court erred in refys.  *3F "eVersed where ife jury was not prop-
ing to pive defendant’s proposed instruc- E:r 1,""1":?‘:_3'{ L:;:gam:ng P»he_ ?Uifﬂi‘:-e
tion that he had o have a spec:fic intent C'f '_\“‘3' ’8“\"?‘ -‘.in;_::'r.e\. m;",; ,""ff,;
w arouse or graufy his or the child's sex- 5% I‘;is Fi‘j-‘; DN AT HE AN B v
ual desires in order o be convicted of vio- Rormand i light of Flink v. State, —
laﬁtmg former %,‘." 1141440022 this Ciz involving a non-ury tnal under this
error was harmless beyond reasonable .. o oo Cread before 1953 was re.
doubt where the jury was toid that defen-  ponded or appiwa‘.mn“of the specific -
dant had to knowingly engage in sexual ... indard that the defendant acted
contact with the child J EC v State. Ct ip the specific intent to achieve his own
App Op No 371 File No 6206 . 681 P2d  oxyaj arousai or the sexual arousal 2f the

1358 '195_4' . vicum Colgan v State. Ct. App O N3
Probationary sentence. — Althouzh 353 File No A-389. 711 P2d 333 [333
a probationary sentence may properly be Applied in Higgs v State, Ct App Op

used when a first offender isconvictedof 2 Ny 344 File No A6 676 P2d si0
class C felony invelving sexual abuse af a 1954

child. such a sentence will be approprate Cited ir State v RH . Ct App Op No
only if mitigating circumstances exist and 373 Fuile No TT6&. 682 P2d 262 1344

the offender 15 a premising candidate for  Kizzire v State. Ct App Op No 380 File
rehabilitation through probationary su-  No A.933, 713 P2d 272 119%8

Sec. 11.41.443. Spousal relationship no defense. In a prozecu-
tion under AS 17 41.410 or 11.41.420. it 1= not a defense that the
victim was, at the time of the alleged offense, the legal spouse of the
defendant. (§ 1 ch 43 SLA 1985

Sec. 11.41.445. General provisions. ia: In a prosecution under
AS11.41.434 —11.41.440it15s an affirmative defense that, at the time
of the alleged offense, the victim was the legal spouse of the defendant
unless the offense was committed without the consent of the victim.

(b1 In a prosecution under AS 11.41 410 — 11.41.440, whenever a
provision of law defining an offense depends upon a victim's being
under a certain age, it 1s an affirmative defense that, at the time of the
alleged offense, the defendant reasonably believed the victim to be
that age or older, unless the victim was under 13 years of age at the
time of the alleged offense. (§ 3 ch 166 SLA 1978;am § 2 ch 43 SLA

1985)
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ADVOCACY SERVICES OF ALASKA

,4th 127§ Frankiin ‘250 Cuanman, Suite I~
iﬁ.‘:cicol::r: AK. ?:?5?1-2606 Juneau, AK. 99804 Fclrl:u'm‘. AK. 99704
(907) 274 458T1TD (907) 884.1627710 (907) 4844070110

March 29, 1988

Representative John Sund
Chairperson

Hougse Judiciary Committee
P.O. Box V

Juneau, Alaska 99811

Dear Representativs Sund:

I understand that your Cormmittee is considering House Bill 545
which would change the ci.minal statutes relating to sexual

agsaults committed againast mentally incapable adults. This
lartar 1s A anppares thig bill and te commend yew fui Lahluy Lhe

initiative on this important issue.

A xosont inoident at the lMa.lusvlew Developmental Lentey conclu-
sively demonstrates the need for this type of legislative action.
In that case, a staff member was discoveraed while having sexual
contact with a severely impt red resident who clearly could not
congent to such activity. We ware all shocked to discover that

gaxual contact without venetraticn in murh Arirsiimeran~sae io0 posx a
crime under current statutes. This loophole nust be closed as

goon asg possible.

I also understand that your Committee's bill would increase the
penalties for sexual assaults committed against mentally incap-
able adults by care givers. We fully support these efforta. We
must send a clear message that such violations of a peosition of
tzrust will not be tolerated.

Again, I appreciate and support your efforts to protect these
vulnerable members of our community. Please contact me if I can
ba of any assistance.

Sincerely,

Jeffrey L. Jessee
Supervising Attorney

JLJ: dw




N E Abused Womers A 0 Crisi (AWAIC:
A L A S K A T w R K Advocaies lor Vicims ol Violence (AVV)
——— e Aiding \Women in Abuse ind Rape Emergencies IAWARE),
mﬂ*—“—”_"“” Alaska Women's Rescurce Center IAWRC): Arctic Women in Crius LAWIC):

Bening S&a Women's Group (BSWC); Emmonak Womer's Sheiter:

Kodiak Women's Resource & Cnsa Center (KWRCC),

M R T

3 Southwestern Alaska Council for the
A N D m Prevention of Child Sexual Amault ISWACPCSAL
South Peninsula Womerfs Services (SPWS);

S E x U A L A S S A U L I Standing Together Against Rape (STAR); Tundra Women's Coalition (TWCQ);
Valley Womer's Resource Center WWRC);

. Women in Crais Counseling & Amistance (WICCAL:
130 Seward, No. 301 ¢ Juneau, Alaska 99801 e (907) 586-3650 Women in Safe Homes (WISH); Women's Resource & Crais Center (WRCC)

SUPPORT OF HOUSE BILL 545
AN ACT AMENDING CRIMES RELATING TO SEXUAL ASSAULT AS THEY
RELATE TO PERSONS WHO ARE MENTALLY INCAPABLE

The Alaska Network on Domestic Violence and Sexual Assault strongly
supports House Bill 545. Current law does not sanction sexual
assault of the mentally incapable unless the assault involves
penetration. This bill would close thls significant gap by
criminalizing a sexual assault that involves sexual contact.

[t also changas the statutes to most severely penalize a person In a
position of 1legal authority over a mentally incapable person who
sexually victimizes their charge. A caretakers has a special trust
relationship with his or her charge that carries with it power over
and Kknowledge of the mental incapacity of the victim. Caretakers
who abrogate this trust by preying on this special relationship
should be the most severely penalized.

Mentally incapacitated people are very vulnerable to sexual assault.
The Network 1is aware of two studies on this subject. The first was
the ©Seattle Rape Rellef Disabilities Project completed in 1981. In
this study, 75% of the developmentally disabled people surveyed had
been sexually assaulted during their lifetime. 99% of the
perpetrators involved were Known to the victims.

The second study was conducted by the California State Committee on
the Sexuality of the Developmentally Disabled 1in 1986. Statwide
professionals working in the field in California agreed that 98% of
their clients had been victims of sexual assault. The study also
concluded that developmentally disabled people do not self report
because of their vulnerability 1in general; the fact that they are
frequently dependent on their assailant to meet basic needs; their
lack of awareness of the benefits of reporting; and their lack of
awareness of the services available to them. It was found that
professionals often do not report because of a lack of knowledge
about their legal obllgation to report (California has a mandatory
reporting law for abuse of the developmentally disabled.), and their
perception that the system will not adequately respond.

This last polnt Is extremely relevant to Alaska given the fact that
there 1is currently no legal response to a developmentally disabled
person who has been sexually assaulted unless actual penetratlon has

occurred.

The Network strongly urges passage of this bill.
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PUBLIC DEFENDER AGENCY gﬂﬂng 2-;;” AVENUE £
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PHONE: (307) 272-7541 \

March 29, 1988

Rep. John Sund, Chairman
House Judiciary Committee
P. Q. Box V 5
Juneau, Alaska 99811

e 3
Dear Representative Sund:
Thank you for requesting my comments on HB 545,

This bill £ills a significant gap in the existing criminal code
by penalizing sexual contact with mentally incapable people,
those who are incapable of understanding the nature and
consequences of their conduct. It also increases the penalties
for sexual penetration offenses committed against a mentally
incapable person by someone with a legal duty to care for the
person. Adults who are developmentally incapable of giving a
meaningful consent to sexual conduct should be protected from
being sexually victimized. The harshest penalties snould be .
imposed on those who exploit the mentally incapable by abusing
their positions of legal authority over them.

Because this bill denies a category of adults the ability to
consent to the full range of voluntary sexual behavior, the
elements of the offenses and the definitions which they use must
be narrowly drawn to protect those who require protection but not
to deny a fundamental right to those who do indeed have the
capacity to consent to sexual behavior. Given the need for
sensitivity in drawing lines in this area, the bill's focus on
"legal authority" as a requisite for the more serious crimes is
substantially preferable to using broader concepts of having any
position of authority or being temporarily entrusted to care for

. 8omeone, such as are used in the child sexuval abuse laws.
Someone entrusted by law to care for a mentally incapable adult
will always be in a position to know the extent of that person's
incapacity, and the professional caregiver status makes any
sexual ovarture inherently coercive. By contrast, a neighbor or
friend occasionally entrusted to care for a mentally disabled
adult may develop a genuine friendship which leads to a
noncoercive sexual relationship, which is fully consensual but
for the one adult's being so mentally impaired that the law

02-B33LH




defines him or her as legally incapable of consent. Though

knowingly engaging in a sexual relationship with a mentally

incapable person may be criminalized, the severe presumptive
sentences for unclassified felonies should not apply to the

neighbor or friend situation.

Section 2 leaves the current statute on sexual penetration with a
person who is temporarily incapacitated ~~ e.g., a person who is
extremely intoxicated =-- unchanged, except that the term
"incapacitatea” has been eliminated. That is, former AS
11.41.420(a) (2) (B) would be .420(a) (3) (B) under this bill. The
term "incapacitatea" has a very different meaning in Title 13,
and it is helpful to eliminate the confusion which arises from
giving a term two different meanings. Section 3 creates a new
offense for sexual contact with a temporarily incapable person.

Section 4 provides that a person who is himself or herself
mentally incapable cannot be charged with a crime of sexual abuse
of another mentally incapable person, Practically speaking. the
defense of mental incapability provides a means of
decriminalizing sexual conduct between mentally anapable people.
Between incapable people, sexual conduct has none of the
exploitive character that exists when a non-incapable person
preys upon an incapable person. Buch conduct is ordinarily
voluntary (even if the parties lack the legal capacity to
"consent™), and it occurs almost exclusively within institutions
for the mentally incapable. It is better dealt with through
institutional rules than through the criminal justice system.

Section 5 provides the critical definition of who is "mentally
incapable." The proposed definition is far preferable to the
definition in current AS 11,41,420(a)(2) (A). The present
definition depends on a common morality, presuming that an
incapable person's consent is invalid when the consent covers
sexual activity that a "normal™ (non-incapable) person would not
consent to. That definition is vague; it is both hard to praove
and hard to defend against in a pluralistic society. The
definition in section 5 focuses on the reason why mentally
incapable adults should not be capable of giving valid consents
to sexual behavior: a consent is meaningless if it is given by
someone who does not understand the potential harm in the
situation. The proposed definition is significantly more
protective of the mentally disabled than comparable statutes from
other states.




I appreciate this opportunity to comment on this bill. Please
let me know if I can provide any further information or
assistance on this bill.

Very truly yours,

g Hade

Dana Fabe
Publ ic Defender
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STEVE COWPER, GOVERNOR

REPLY TO:

duroaf WEST 4th AVENUE, SUITE 520
ANCHORAGE, ALASKA 99501-5906
PHONE: (907) 277-8622

DEPARTMENT OF LAW ' = P.O. BOX 470

DILLINGHAM, ALASKA 99576-0470
‘ PHONE: (507) 842-2482

T
CRIMINAL DIVISION/THIRD JUDICIAL DISTRIC e

KENAI, ALASKA 99671-3994
OFFICE OF THE DISTRICT ATTORNEY PHONE- (907) 283-3131
1 9 B 8 ; J26 CENTER AVE, SUITE 205
KODIAK, ALASKA 99615-9998
PHONE. (907) 486-5744
; 8093 S CHUGACH ST, SUITE 3
: =V ; PALMER, ALASKA 39645.
"House Judlcmry Committee PHONE, (907) 745-5027 Sk

Box V } PO BOX 671
VALDEZ, ALASKA 99686-0671

March 289,

Re: House Bill 545
Sexual Assault of Mentally Handicapped Persons

Dear Committee Members:

I am an Assistant District Attorney in Anchorage who
prosecutes sexual assault cases. I have reviewed House Bill
545 which proposes significant amendments to the sexual
assault laws relating to mentally handicapped victims. That
bill greatly increases the protection against sexual
exploitation of the mentally handicapped beyond present law.

The present criminal statute of secnnd degree sexual
assault does not adequately protect the mentally handicapped
persons from sexual exploitation. It does not criminalize
sexual contact crimes but only prohibits sexual penetration.
It places a near impossible burden on the prosecution to prove
that the mental handicap was so severe that the person does
not even understand the nature of the conduct. Some judges
say this means we have to prove the victim cannot even
comprehend that someone is having sex with them. The proposed
bill offers an alternative by allowing us instead to prove
that the mental handicap affected the victim's ability to
evaluate the consequences of her conduct even if she is
capable of knowing that sex is occurring. The present second
degree statute also includes a requirement to prove that the
handicapped person would not have engaged in the conduct had
they been mentally normal: The sex must occur "under
circumstances in which a person who is capable of appraising
the nature of the conduct would not engage in sexual
penetration." &Since it is very difficult to prove that normal
people would nut have engaged in sex under most circumstances,
it is difficult to meet this burden of proof.

Two 1987 cases in Anchorage illustrate the problems
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House Judiciary Committee
RE: House Bill 545

March 29, 1988

PAGE 2

in the present law which would be alleviated by the proposed
bill.

|

:
Our oifice prosecuted the manager of an apartment
building which had a number of female mentally handicapped l
tenants placed there by a social service agency. He was
convicted of sex crimes against four of these severely
mentally handicapped women who lived in the complex. He could
only be convicted of a felony on two of them because he only
penetrated those two. The other two women were only fondled
by him. For these fondling crimes he could only be convicted
of the class B misdemeanor of harassment carrying a maximum 90
day jail sentence.

In another case prosecuted last year the judge
acquitted one of two defendants who were having sex in a park
in broad daylight with a severely schizophrenic woman.
Eyewitnesses and medical evidence proved she was being
forcibly assaulted. All of the witnesses agree that the woman
was so mentally ill that she could not even understand that
these men were having sex with her., Part of the reason for
the acquittal was the ambiguous requirement of present law to
prove that the woman would not have engaged in the sexual
activity had she been mentally normal. The judge reasoned
that even normal. people sometimes engage in group sex in
public so the state had failed to prove that element. He felt
the only way to prove this element was to prove that the woman
was being raped or being physically injured because this is
the only sexual activity to which normal people would not
consent. But he acquitted him on the rape charge apparently
because the woman did not testify since she was too mentally
ill to be a competent witness. In other words, he ruled that
to prove second degree sexual assault under present law the
state had to prove first degree sexual assaul:, but the state
could not prove first degree because the victim was so
mentally ill. This was the strongest case of second degree
sexual assault which could be brought under present law yet ‘
the judge acquitted the defendant and did not let the case go
to the jury.

As I read House Bill 545 it would create a strong
policy for protecting severely mentally handicapped people
from sexual exploitation but would not criminalize consensual




House Judiciary Committee
RE: House Bill 545

March 29, 1988

PAGE 3

sexual activity between two handicapped people or sexual
activity with persons who were not severely mentally
handicapped. The proposed law requires that the mental
handicap be so severe that the person cannot either understand
that sex is occurring or cannot give informed consent. These
people need the protection of the criminal laws which this
bill gives them without unnecessarily infringing on their
privacy and sexual rights.

Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

DWAYNE W. MCCONNELL
DISTRICT ATTORNEY

¥4

Elizabeth H. Sheley
Assistant District Attorney
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POSITION PAPER

CS HB 545 (Judiciary)

The Alaska Fublic Defender Agency is a totally reactive agency which
provicgas represz=ntation to indigent persons when appointed by the court,
This agency does not make policy nor does it initiate litigation. Only
preposed lagislation with fiscal or program ramifications for this
agency can be caid to have a direct agency impact. Thug, the Public
Defander Agency submits position papers for legislation which will
sffect this agency fiscaliy or programatically or will recuire this
agency to litigate constitutional issues raised by the legislation.

Fiscal impact: _ X None See attached fiscal note

Program impact: X  None See analysis below

Constitutional impact: X None See analysis below:

The Alaska Public Defender Agency supports this legislation.

This bill fi11s a gap in the existing criminal code by penatizing sexual
contact by caregivers with mentally incapable people who are incapable
of understanding the nature and consequences of their conduct. It also
increases the peralties for sexual penetration offenses committed
ageinst 2 mentally incapable person by someone with a legal duty to care
for the person. Adults who are developmentally incapable of giving a
meaningful conszent to sexual conduct should be protected from being
sexually victimized. The harshest penalties should be imposed on those
who exploit the mentally incapable by abusing their positions of ‘egal
authority over them.

Because this bill presumes trat a category of adults lack the ability to
consent to the full range of voluntary sexual behavior, the elements of
the offenses and the definitions which they use must be narrowly drawn
to protect those who require protection but not to deny a fundamental
right to those who do indeed have the capacity to consent to sexual
behavior. Given the need for sensitivity in drawing Tines in this area,
the bill's focus on caregivers employed by state licensed institutions
for the more serious charge is substantially preferable to using broader
concepts of having any position of authority or being temporarily
antrusted to care for someone, such as are used in the child sexual
abuse laws. Someone entrusted by law to care for a mentally incapable
adult will always be in a position to know the extent of that person's
incapacity, and the professioral caregiver status makes any sexual
gverture inherently coercive. By contrast, a neighbor or friend
occasionally entrusted to care for a mentally disabled adult may develop
3 genuine friendship which leads to a noncoercive cexual relationship,
which is fully consensual but for the one adult's being so mentally
impaired that the Taw defines him or her as legally incapable of
consent. Though knowingly engaging in a sexual relationship with a
mentally incapable person may be criminalized, the severe presumptive
sentences for unclassified felonies should not apply to the neighbor or
friend situation.




Sectien 2 leaves the current statute on sexual penetration with a persen
who is temporariiy incapacitated--e.qg., a person who is extremely
intoxicated--urcharged, except that the term "incapacitated" has been
eliminated. That is, former AS 11.41.420(a)(2)(B) would be
.420(a)(3)(B) under this bill. The term "incapacitated" has a very
different meaninrg in Title 13, and it is helpful to eliminate the
confusion which ariczes from giving a term two different meanings.
Section 3 creates @ new offense for sexual contact with a tamporarily
incapable person,

Section 4 provides that a persan who is himsel€ or herself mentally
incapable cannet be charged with & crime of sexual abuse of another
mentally incapable person. Practically speaking, the defense of mental
incapability provides a means of decriminalizing sexual conduct between
mentally incapable people. Between incapable people, sexual conduct has
ncne of the exploftive character that exists when a non-incapable person
preys upon an incapable person. Such conduct is ordinarily voluntary
(even if the parties Tack the legal capacity to "consent"), and it
nccurs almost exciusively wiiiiin institutions fur the wentally
incapable, It is better dealt with through institutional rules than
through the criminal justice system. The defense for those who are
married to mentally incapeble persons will also ensure that a person
whose spouse is rendered mentally incapable due to an accident are not
tharged with a crime.

Section 5 prevides the critical definition of who is "mentally
incapable." The proposed definition is far preferable to the definition
in current AS 11.41,420(a)(2)(A). The present definition depends on a
common morality, presuming that an incapable person's consent is invalid
when the consent covers sexual activity that a "normal" (non-incapable)
person would not consent to. That definition is vague; it is both hard
to prove and hard to defend against in a pluralistic society, The
dafinitinn in sertinon & focuses nn the reasnn why mentally incapable
adults should not be capable of giving valid consents to sexual
behavior: a consent is meaningless if it is given by someone who does
not understand the potential harm in the situation. The proposed
definition is significantly more protective of the mentally disabied
than comparable statutes from other states,

WL 4{/7/32
ana Fabe, Director Tate /

Public Defender Agency

ﬂ% Y 5P
offfissioner John Andrews

Date
Departmert of Administration
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POSITICN PAPER
HOUSE BILL NO. 545

For an Act entitled: "An Act amending crimes relating to sexuai
assault as they relate to persons who are mentally incapable."

Effect of Bill:

The purpose of this legislation is to protect mentally incapable
persons Irom sexual assault from care providers and from the
general public,

Discussion:

The intent of this legislation is to remedy the situation in
which current legislation fails to protect mentally incapable
persons from sexual assault unless there is forcible rape. This
legislation expands the types of sexual contact that would be
construed as sexual assaults and thereby offers greater pro-
tection. The Division and the Department supports the intent cf
this legislation, but have some concerns.

Under Sexual Assault in the First Degree, SECT. I(A)(3), lines
17 threocugh 20 is intended to address assault by care providers,
In reality it might protect only clients that are involuntary
cemmitments. If the words "cr through service in a program
receiving public funds" were added to the end of line 20, this
should serve to strengthen the intent. This should also be
added to line 29.

This legislation may unintentionally prohibit any form of sexual
contact between married persons when one of them, but not both,

is mentally incapable. The same concerns are present in the :
situation in which the couple is unmarried, but cohabitating, -
dating, etc., in a "legitimate" consentual relationship. -

Recommendations:

The Division and Department supports passage of this legislation

if the above concerns are addressed and-ipncorporated.
Proposed by:

Mel Henry, Director
Division of Mental Health
and Developmental
Disabilities

Date: > ‘30]‘58’
Approved: I }k 7%Abwulfn_z

Myra W. Munson, Commissioner
Department of Health
and Social Services

Date: —Q'Z}O ’/5’5’
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