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I N  THE  HOUSE

SENATE  CS FOR  CS FOR HOUSE  B I L L  N O .  2 3 7  ( ’f f m c * - )

I N  THE L E G I S L A T U R E  OF  THE  S T A T E  OF  ALASKA  

F I F T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  p h y s i c a l  a n d  s e x u a l  o f f e n s e s

a g a i n s t  c h i l d r e n ;  a m e n d i n g  t h e  d e f i n i t i o n s  o f  t h e  

c r i m e s  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e  a n d  a s s a u l t  i n  

t h e  f i r s t  d e g r e e ;  r e l a t i n g  t o  t h e  j o i n d e r  o f  o f f e n s e s  

o f  t h e  s am e  o r  s i m i l a r  c h a r a c t e r  a n d  t h e  a d m i s s i b i l ­

i t y  i n  a  c r i m i n a l  p r o c e e d i n g  o f  e v i d e n c e  o f  p r i o r  

a c t s ;  a m e n d i n g  R u l e  8 ( a )  o f  t h e  A l a s k a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e ;  a m e n d i n g  R u l e  4 0 A ( b ) o f  t h e  

A l a s k a  R u l e s  o f  E v i d e n c e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c ­

t i v e  d a t e . "

BE  I T  ENACTED  BY  THE  L E G I S L A T U R E  OF TH E  S T A TE  OF A L A S K A :

*  S e c t i o n  1 .  A S  1 1 . 4 1 . 1 1 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e  i f

( 1 )  w i t h  i n t e n t  t o  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r

p e r s o n  o r  k n o w i n g  t h a t  t h e  c o n d u c t  i s  s u b s t a n t i a l l y  c e r t a i n  t o  c a u s e

d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n ,  t h e  p e r s o n  c a u s e s  

t h e  d e a t h  o f  a n y  p e r s o n ;

( 2 )  t h e  p e r s o n  k n o w i n g l y  e n g a g e s  i n  c o n d u c t  [ I N T E N T I O N A L L Y

PERFORMS AN A C T ]  t h a t  r e s u l t s  i n  t h e  d e a t h  o f  a n o t h e r  p e r s o n  u n d e r  

c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  

h u m a n  l i f e ;  o r

( 3 )  a c t i n g  e i t h e r  a l o n e  o r  w i t h  o n e  o r  m o r e  p e r s o n s ,  t h e

p e r s o n  c o m m i t s  o r  a t t e m p t s  t o  c o m m i t  a r s o n  i n  t h e  f i r s t  d e g r e e ,  k i d ­

n a p p i n g ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e  u n d e r  AS 1 1 . 4 1 . 4 1 0 ( a ) ( 1 )
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o r  ( 2 ) ,  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e ,  b u r g l a r y  i n  t h e  f i r s t  

d e g r e e ,  e s c a p e  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e ,  o r  r o b b e r y  i n  a n y  d e g r e e  

a n d ,  i n  t h e  c o u r s e  o f  o r  i n  f u r t h e r a n c e  o f  t h a t  c r i m e ,  o r  i n  i m m e d i a t e  

f l i g h t  f r o m  t h a t  c r i m e ,  a n y  p e r s o n  c a u s e s  t h e  d e a t h  o f  a  p e r s o n  o t h e r  

t h a n  o n e  o f  t h e  p a r t i c i p a n t s .

*  S e c .  2 .  A S  1 1 . 4 1 . 2 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  a s s a u l t  i n  t h e  f i r s t  d e g r e e  i f

( 1 )  t h a t  p e r s o n  r e c k l e s s l y  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  

t o  a n o t h e r  b y  m e a n s  o f  a  d a n g e r o u s  i n s t r u m e n t ;

( 2 )  w i t h  i n t e n t  t o  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h ­

e r ,  t h e  p e r s o n  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n y  p e r s o n ;  o r

( 3 )  t h e  p e r s o n  k n o w i n g l y  e n g a g e s  i n  c o n d u c t  [ I N T E N T I O N A L L Y  

PERFORMS AN A C T ]  t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  

u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  

h u m a n  l i f e .

*  S e c .  3 .  A S  1 2 . 5 5 . 0 2 5 ( e )  i s  a m e n d e d  t o  r e a d :

( e )  E x c e p t  a s  p r o v i d e d  i n  ( g )  a n d  ( h )  o f  t h i s  s e c t i o n ,  i f  t h e  

d e f e n d a n t  h a s  b e e n  c o n v i c t e d  o f  t w o  o r  m o r e  c r i m e s ,  s e n t e n c e s  o f  

i m p r i s o n m e n t  s h a l l  r u n  c o n s e c u t i v e l y .  I f  t h e  d e f e n d a n t  i s  i m p r i s o n e d  

u p o n  a  p r e v i o u s  j u d g m e n t  o f  c o n v i c t i o n  f o r  a  c r i m e ,  t h e  j u d g m e n t  s h a l l  

p r o v i d e  t h a t  t h e  i m p r i s o n m e n t  c o m m e n c e s  a t  t h e  e x p i r a t i o n  o f  t h e  t e r m  

i m p o s e d  b y  t h e  p r e v i o u s  j u d g m e n t .

*  S e c .  4 .  AS  1 2 . 5 5 . 0 2 5  i s  a m e n d e d  b y  a d d i n g  a  n ew  s u b s e c t i o n  t o  r e a d :

( h )  I f  t h e  d e f e n d a n t  h a s  b e e n  c o n v i c t e d  o f  t w o  o r  m o r e  c r i m e s  

u n d e r  A S  1 1 . 4 1 . 2 0 0  -  1 1 . 4 1 . 2 5 0  o r  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 5 5  i n  w h i c h  t h e  

v i c t i m  o r  v i c t i m s  o f  t h e  c r i m e s  w e r e  m i n o r s  a r . c  t h e  j u d g m e n t  o n  a n y  o f  

t h e  c o n v i c t i o n s  h a s  n o t  b e e n  e n t e r e d ,  t h e  c o u r t  s h a l l  i m p o s e  s om e  

c o n s e c u t i v e  p e r i o d  o f  i m p r i s o n m e n t  f o r  e a c h  c o n v i c t i o n .

*  S e c .  5 .  A S  1 2 . 5 5 . 1 5 5 ( c )  i s  a m e n d e d  t o  r e a d :

SCS CSHB 237( ) -2-
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( c )  T h e  f o l l o w i n g  f a c t o r s  s h a l l  b e  c o n s i d e r e d  b y  t h e  s e n t e n c i n g  

c o u r t  a n d  m a y  a g g r a v a t e  t h e  p r e s u m p t i v e  t e r m s  s e t  o u t  i n  A S  1 2 . 5 5 . 1 2 5 :

( 1 )  a  p e r s o n ,  o t h e r  t h a n  a n  a c c o m p l i c e ,  s u s t a i n e d  p h y s i c a l  

i n j u r y  a s  a  d i r e c t  r e s u l t  o f  t h e  d e f e n d a n t ' s  c o n d u c t ;

( 2 )  t h e  d e f e n d a n t ' s  c o n d u c t  d u r i n g  t h e  c o m m i s s i o n  o f  t h e  

o f f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  t o  a n o t h e r  p e r s o n ;

( 3 )  t h e  d e f e n d a n t  w a s  t h e  l e a d e r  o f  a  g r o u p  o f  t h r e e  o r  

m o r e  p e r s o n s  w h o  p a r t i c i p a t e d  i n  t h e  o f f e n s e ;

( 4 )  t h e  d e f e n d a n t  e m p l o y e d  a  d a n g e r o u s  i n s t r u m e n t  i n  f u r ­

t h e r a n c e  o f  t h e  o f f e n s e ;

( 5 )  t h e  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  t h a t  

t h e  v i c t i m  o f  t h e  o f f e n s e  w a s  p a r t i c u l a r l y  v u l n e r a b l e  o r  i n c a p a b l e  o f  

r e s i s t a n c e  d u e  t o  a d v a n c e d  a g e ,  d i s a b i l i t y ,  i l l  h e a l t h ,  o r  e x t r e m e  

y o u t h  o r  w a s  f o r  a n y  o t h e r  r e a s o n  s u b s t a n t i a l l y  i n c a p a b l e  o f  e x e r c i s ­

i n g  n o r m a l  p h y s i c a l  o r  m e n t a l  p o w e r s  o f  r e s i s t a n c e ;

( 6 )  t h e  d e f e n d a n t ' s  c o n d u c t  c r e a t e d  a  r i s k  o f  i m m i n e n t  

p h y s i c a l  i n j u r y  t o  t h r e e  o r  m o r e  p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

( 7 )  a  p r i o r  f e l o n y  c o n v i c t i o n  c o n s i d e r e d  f o r  t h e  p u r p o s e  o f  

i n v o k i n g  t h e  p r e s u m p t i v e  t e r m s  o f  t h i s  c h a p t e r  w a s  o f  a  m o r e  s e r i o u s  

c l a s s  o f  o f f e n s e  t h a n  t h e  p r e s e n t  o f f e n s e ;

( 8 )  t h e  d e f e n d a n t ' s  p r i o r  c r i m i n a l  h i s t o r y  i n c l u d e s  c o n d u c t  

i n v o l v i n g  a g g r a v a t e d  o r  r e p e a t e d  i n s t a n c e s  o f  a s s a u l t i v e  b e h a v i o r ;

( 9 )  t h e  d e f e n d a n t  k n e w  t h a t  t h e  o f f e n s e  i n v o l v e d  m o r e  t h a n  

o n e  v i c t i m ;

( 1 0 )  t h e  c o n d u c t  c o n s t i t u t i n g  t h e  o f f e n s e  w a s  a m o n g  t h e  m o s t  

s e r i o u s  c o n d u c t  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  t h e  o f f e n s e ;

( 1 1 )  t h e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  p u r s u a n t  t o  a n  

a g r e e m e n t  t h a t  t h e  d e f e n d a n t  e i t h e r  p a y  o r  b e  p a i d  f o r  t h e  c o m m i s s i o n  

o f  t h e  o f f e n s e ,  a n d  t h e  p e c u n i a r y  i n c e n t i v e  w a s  b e y o n d  t h a t  i n h e r e n t
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i n  t h e  o f f e n s e  i t s e l f ;

( 1 2 )  t h e  d e f e n d a n t  w a s  o n  r e l e a s e  u n d e r  AS  1 2 . 3 0 . 0 2 0  o r

1 2 . 3 0 . 0 4 0  f o r  a n o t h e r  f e l o n y  c h a r g e  o r  c o n v i c t i o n  o r  f o r  a  m i s d e m e a n o r

c h a r g e  o r  c o n v i c t i o n  h a v i n g  a s s a u l t  a s  a  n e c e s s a r y  e l e m e n t ;

( 1 3 )  t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t ­

i n g  t h e  o f f e n s e  a t  a n  a c t i v e  o f f i c e r  o f  t h e  c o u r t  or :  a t  a n  a c t i v e  o r  

f o r m e r  j u d i c i a l  o f f i c e r ,  p r o s e c u t i n g  a t t o r n e y ,  l a w  e n f o r c e m e n t  o f f i -  j 1 

c e r ,  c o r r e c t i o n a l  e m p l o y e e ,  f i r e  f i g h t e r ,  e m e r g e n c y  m e d i c a l  t e c h n i ­

c i a n ,  p a r a m e d i c ,  a m b u l a n c e  a t t e n d a n t ,  o r  o t h e r  e m e r g e n c y  r e s p o n d e r  

d u r i n g  o r  b e c a u s e  o f  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s ;

( 1 4 )  t h e  d e f e n d a n t  w a s  a  m e m b e r  o f  a n  o r g a n i z e d  g r o u p  o f

f i v e  o r  m o r e  p e r s o n s ,  a n d  t h e  o f f e n s e  w a s  c o m m i t t e d  t o  f u r t h e r  t h e

c r i m i n a l  o b j e c t i v e s  o f  t h e  g r o u p ;

( 1 5 )  t h e  d e f e n d a n t  h a s  t h r e e  o r  m o r e  p r i o r  f e l o n y  c o n v i c ­

t i o n s  ;

( 1 6 )  t h e  d e f e n d a n t ' s  c r i m i n a l  c o n d u c t  w a s  d e s i g n e d  t o  o b t a i n  

s u b s t a n t i a l  p e c u n i a r y  g a i n  a n d  t h e  r i s k  o f  p r o s e c u t i o n  a n d  p u n i s h m e n t  

f o r  t h e  c o n d u c t  i s  s l i g h t ;

( 1 7 )  t h e  o f f e n s e  w a s  o n e  o f  a  c o n t i n u i n g  s e r i e s  o f  c r i m i n a l

o f f e n s e s  c o m m i t t e d  i n  f u r t h e r a n c e  o f  i l l e g a l  b u s i n e s s  a c t i v i t i e s  f r o m

w h i c h  t h e  d e f e n d a n t  d e r i v e s  a  m a j o r  p o r t i o n  o f  t h e  d e f e n d a n t ' s  i n c o m e ;

( 1 8 )  t h e  o f f e n s e  w a s  a  c r i m e

( A )  s p e c i f i e d  i n  A S  1 1 . 4 1  a n d  w a s  c o m m i t t e d  a g a i n s t  a

s p o u s e ,  a  f o r m e r  s p o u s e ,  o r  a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d

o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ^  

o r

( B )  s p e c i f i e d  i n  AS 1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 6 0  a n d  w a s  

c o m m i t t e d  a g a i n s t  a  m i n o r ,  a n d  t h e  d e f e n d a n t  h a s  e n g a g e d  i n  t h e  

s a m e  o r  s i m i l a r  c o n d u c t  i n v o l v i n g  t h e  s am e  o r  a n o t h e r  v i c t i m  w h o



I

1

2

3

4

5

6

7

8

9

10

11

12

13
14

15

16

17

18

19

20

21

22

23

24

25

26
27

28

29

WORK DRAFT  WORK DRAFT  WORK DRAFT

w a s  a  m i n o r ;

( 1 9 )  t h e  d e f e n d a n t ' s  p r i o r  c r i m i n a l  h i s t o r y  i n c l u d e s  a n  

a d j u d i c a t i o n  a s  a  d e l i n q u e n t  f o r  c o n d u c t  t h a t  w o u l d  h a v e  b e e n  a  f e l o n y  

i f  c o m m i t t e d  b y  a n  a d u l t ;

( 2 0 )  t h e  d e f e n d a n t  w a s  o n  f u r l o u g h  u n d e r  A S  3 3 . 3 0  o r  o n  

p a r o l e  o r  p r o b a t i o n  f o r  a n o t h e r  f e l o n y  c h a r g e  o r  c o n v i c t i o n ;

( 2 1 )  t h e  d e f e n d a n t  h a s  a  c r i m i n a l  h i s t o r y  o f  r e p e a t e d  i n ­

s t a n c e s  o f  c o n d u c t  v i o l a t i v e  o f  c r i m i n a l  l a w s ,  w h e t h e r  p u n i s h a b l e  a s  

f e l o n i e s  o r  m i s d e m e a n o r s ,  s i m i l a r  i n  n a t u r e  t o  t h e  o f f e n s e  f o r  w h i c h  

t h e  d e f e n d a n t  i s  b e i n g  s e n t e n c e d  u n d e r  t h i s  s e c t i o n ;

( 2 2 )  t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t ­

i n g  t h e  o f f e n s e  a t  a  v i c t i m  b e c a u s e  o f  t h a t  p e r s o n ' s  r a c e ,  s e x ,  c o l o r ,  

c r e e d ,  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  a n c e s t r y ,  o r  n a t i o n a l  o r i g i n ;

( 2 3 )  t h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a n  o f f e n s e  s p e c i f i e d  i n  

AS 1 1 . 7 1  a n d  t h e  o f f e n s e  i n v o l v e d  t h e  d e l i v e r y  o f  a  c o n t r o l l e d  s u b ­

s t a n c e  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a n  i n t e n t  t o  d i s t r i b u t e  t h e

s u b s t a n c e  a s  p a r t  o f  a  c o m m e r c i a l  e n t e r p r i s e ;

( 2 4 )  t h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a n  o f f e n s e  s p e c i f i e d  i n  

AS 1 1 . 7 1  a n d  t h e  o f f e n s e  i n v o l v e d  t h e  t r a n s p o r t a t i o n  o f  c o n t r o l l e d

s u b s t a n c e s  i n t o  t h e  s t a t e ;

( 2 5 )  t h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a n  o f f e n s e  s p e c i f i e d  i n  

AS  1 1 . 7 1  a n d  t h e  o f f e n s e  i n v o l v e d  l a r g e  q u a n t i t i e s  o f  a  c o n t r o l l e d

s u b s t a n c e ;

( 2 6 )  t h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a n  o f f e n s e  s p e c i f i e d  i n  

AS 1 1 . 7 1  a n d  t h e  o f f e n s e  i n v o l v e d  t h e  d i s t r i b u t i o n  o f  a  c o n t r o l l e d

s u b s t a n c e  t h a t  h a d  b e e n  a d u l t e r a t e d  w i t h  a  t o x i c  s u b s t a n c e .

*  S e c .  6 .  R u l e  8 ( a ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  i s  a m e n d e d  t o

r e a d :

( a )  J O IN D E R  OF O F F E N S E S .  Two o r  m o r e  o f f e n s e s  m a y  b e  c h a r g e d  i n
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t h e  s a m e  i n d i c t m e n t  o r  i n f o r m a t i o n  i n  a  s e p a r a t e  c o u n t  f o r  e a c h  o f ­

f e n s e  i f  t h e  o f f e n s e s  c h a r g e d ,  w h e t h e r  f e l o n i e s ,  m i s d e m e a n o r s  o r  b o t h ,

( 1 )  a r e  o f  t h e  s a m e  o r  s i m i l a r  c h a r a c t e r  a n d  i t  c a n  b e  

d e t e r m i n e d  b e f o r e  t r i a l  t h a t  i t  i s  l i k e l y  t h a t  e v i d e n c e  o f  o n e  c h a r g e d  

o f f e n s e  w o u l d  b e  a d m i s s i b l e  t o  p r o v e  a n o t h e r  c h a r g e d  o f f e n s e ,

( 2 )  [ O R ]  a r e  b a s e d  o n  t h e  s a m e  a c t  o r  t r a n s a c t i o n ^  o r

( 3 )  a r e  b a s e d  o n  t w o  o r  m o r e  a c t s  o r  t r a n s a c t i o n s  c o n n e c t e d  

t o g e t h e r  o r  c o n s t i t u t i n g  p a r t s  o f  a  c om m on  s c h e m e  o r  p l a n .

*  S e c .  7 .  R u l e  4 0 4 ( b ) ,  A l a s k a  R u l e s  o f  E v i d e n c e ,  i s  a m e n d e d  t o  r e a d :

( b )  O t h e r  C r i m e s ,  W r o n g s ,  o r  A c t s .

( 1 )  E v i d e n c e  o f  o t h e r  c r i m e s ,  w r o n g s ,  o r  a c t s  i s  n o t  a d m i s s i b l e  

t o  p r o v e  t h e  c h a r a c t e r  o f  a  p e r s o n  i n  o r d e r  t o  s h o w  t h a t  h e  a c t e d  i n  

c o n f o r m i t y  t h e r e w i t h .  I t  m a y ,  h o w e v e r ,  b e  a d m i s s i b l e  f o r  o t h e r  p u r ­

p o s e s ,  s u c h  a s  p r o o f  o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  o f  m i s t a k e  o r  a c c i d e n t .

( 2 )  I n  a  p r o s e c u t i o n  f o r  a  c r i m e  i n v o l v i n g  a  p h y s i c a l  o r  s e x u a l  

a s s a u l t  o r  a b u s e  o f  a  m i n o r ,  e v i d e n c e  o f  o t h e r  a c t s  b y  t h e  d e f e n d a n t  

t o w a r d  t h e  s a m e  o r  a n o t h e r  c h i l d  i s  a d m i s s i b l e  t o  s h o w  a  c ommon s c h e m e  

o r  p l a n  i f  a d m i s s i o n  o f  t h e  e v i d e n c e  i s  n o t  p r e c l u d e d  b y  a n o t h e r  r u l e  

o f  e v i d e n c e  a n d  i f  t h e  p r i o r  o f f e n s e s

( i )  a r e  n o t  t o o  r e m o t e  i n  t i m e ;

( i i )  a r e  s i m i l a r  t o  t h e  o f f e n s e  c h a r g e d ;  a n d  

( i i i )  w e r e  c o m m i t t e d  u p o n  p e r s o n s  s i m i l a r  t o  t h e  p r o s ­

e c u t i n g  w i t n e s s .

*  S e c .  8 .  S e c t i o n  7 o f  t h i s  A c t  i s  r e t r o a c t i v e  a n d  a p p l i e s

( 1 )  t o  e v i d e n c e  o f  a c t s  c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  

t h i s  A c t ;  a n d

( 2 )  i n  t r i a l s  i n v o l v i n g  o f f e n s e s  c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e

d a t e  o f  t h i s  A c t .
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 237 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL
For an Act entitled: "An Act relating to physical and sexual offenses

against children; amending the definitions of the 
crimes of murder in the second degree and assault in 
the first degree; relating to the joinder of offenses 
of the same or similar character and the admissibil­
ity in a criminal proceeding of evidence of prior 
acts; amending Rule 8(a) of the Alaska Rules of
Criminal Procedure; amending Rule 404(b) of the 
Alaska Rules of Evidence; and providing for an effec­
tive date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.110(a) is amended to read:

(a) A person commits the crime of murder in the second degree if
(1) with intent to cause serious physical injury to another

person or knowing that the conduct is substantially certain to cause
death or serious physical injury to another person, the person causes 
the death of any person;

(2) the person knowingly engages in conduct [INTENTIONALLY 
PERFORMS AN ACT] that results in the death of another person under 
circumstances manifesting an extreme indifference to the value of
human life; or

(3) acting either alone or with one or more persons, the 
person commits or attempts to commit arson in the first degree, kid­
napping, sexual assault in the first degree under AS 11.41.410(a)(1)
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1 or (2), sexual assault in the second degree, burglary in the first
j2 degree, escape in the first or second degree, or robbery in any degree

3 and, in the course of or in furtherance of that crime, or in immediate
4 flight from that crime, any person causes the death of a person other
5 than one of the participants.
6 * Sec. 2. AS 11.41.200(a) is amended to read:
7 (a) A person commits the crime of assault in the first degree if
8 (1) that person recklessly causes serious physical injury
9 to another by means of a dangerous instrument;

10 (2) with intent to cause serious physical injury to anoth-
11 er, the person causes serious physical injury to any person; or
12 (3) the person knowingly engages in conduct [INTENTIONALLY
13 PERFORMS AN ACT] that results in serious physical injury to another
14 under circumstances manifesting extreme indifference to the value of
15 human life.
16 * Sec. 3. AS 11.41.434(a) is amended to read:
17 (a) An offender commits the crime of sexual abuse of a minor in
18 the first degree if
19 (1) being 16 years of age or older, the offender engages in
20 sexual penetration with a person who is under 13 years of age or aids,
21 induces, causes, or encourages a person who is under 13 years of age
22 to engage in sexual penetration with another person; [OR]
23 (2) being 18 years of age or older, the offender engages in
24 sexual penetration with a person who is under 18 years of age and who
25 (A) is entrusted to the offender's care by authority of
26 law; or
27 (B) is the offender's son or daughter, including an
28 illegitimate or adopted child, or a stepchild; or
29 (3) being 18 years of age or older, the offender engages in 9
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1 sexual penetration with a person who is under 16 years of age, and the
2 victim at the time of the offense is

/3 (A) residing as a member of the social unit in the
4 same household as the offender and the offender is in a position
5 of authority over the victim; or
6 (B) temporarily entrusted to the offender's care.
7 * Sec. 4. AS 11.41.436(a) is amended to read:
8 (a) An offender commits the crime of sexual abuse of a minor in
9 the second degree if

10 (1) being 16 years of age or older, the offender engages in
11 sexual penetration with a person who is 13, 14, or 15 years of age and
12 at least three years younger than the offender, or aids, induces,
13 causes or encourages a person who is 13, 14, or 15 years of age and at
14 least three years younger than the offender to engage in sexual pene-
15 tration with another person;
16 (2) being 16 years of age or older, the offender engages in
17 sexual contact with a person who is under 13 years of age or aids,
18 induces, causes, or encourages a person under 13 years of age to
19 engage in sexual contact with another person;
20 (3) being 18 years of age or older, the offender engages in
21 sexual contact with a person who is under 18 years of age and who
22 (A) is entrusted to the offender's care by authority
23 of law; or
24 (B) is the offender's son or daughter, including an
25 illegitimate or adopted child, or a stepchild; [OR]
26 (4) being 16 years of age or older, the offender aids,
27 induces, causes, or encourages a person who is under 16 years of age
28 to engage in conduct described in AS 11.41.455(a)(2) - (6); or
29 (5) being 18 years of age or older, the offender engages in
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sexual contact with a person who is under 16 years of age, and the 
victim at the time of the offense is

(A) residing as a member of the social unit in the 
same household as the offender and the offender is in a position 
of authority over the victim; or

(B) temporarily entrusted to the offender’s care.
* Sec. 5. AS 12.55.025(e) is amended to read:

(e) Except as provided in (g) and (h) of this section, if the 
defendant has been convicted of two or more crimes, sentences of 
imprisonment shall run consecutively. If the defendant is imprisoned 
upon a previous judgment of conviction for a crime, the judgment shall 
provide that the imprisonment commences at the expiration of the term 
imposed by the previous judgment.

* Sec. 6. AS 12.55.025 is amended by adding a new subsection to read:
(h) If the defendant has been convicted of two or more crimes 

under AS 11.41.200 - 11.41.250 or 11.41.410 - 11.41.455 in which the 
victim or victims of the crimes were minors and the judgment on any of 
the convictions has not been entered, the court shall impose some 
consecutive period of imprisonment for each conviction.

* Sec. 7. AS 12.55.155(c) is amended to read:
(c) The following factors shall be considered by the sentencing 

court and may aggravate the presumptive terms set out in AS 12.55.125:
(1) a person, other than an accomplice, sustained physical 

injury as a direct result of the defendant's conduct;
(2) the defendant's conduct during the commission of the 

offense manifested deliberate cruelty to another person;
(3) the defendant was the leader of a group of three or 

more persons who participated in the offense;
(4) the defendant employed a dangerous instrument in
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(5) the defendant knew or reasonably should have known that 
the victim of the offense was particularly vulnerable or incapable of 
resistance due to advanced age, disability, i l l  health, or extreme 
youth or was for any other reason substantially incapable of exercis­
ing normal physical or mental powers of resistance;

(6) the defendant's conduct created a risk of imminent 
physical injury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of 
invoking the presumptive terms of this chapter was of a more serious 
class of offense than the present offense;

(8) the defendant's prior criminal history includes conduct 
involving aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than 
one victim;

(10) the conduct constituting the offense was among the most 
serious conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant to an
agreement that the defendant either pay or be paid for the commission
of the offense, and the pecuniary incentive was beyond that inherent 
in the offense itself;

(12) the defendant was on release under AS 12.30.020 or
12.30.040 for another felony charge or conviction or for a misdemeanor
charge or conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constitut­
ing the offense at an active officer of the court or at an active or 
former judicial officer, prosecuting attorney, law enforcement offi­
cer, correctional employee, fire fighter, emergency medical techni­
cian, paramedic, ambulance attendant, or other emergency responder

furtherance of the offense;
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during or because of the exercise of official duties;
(14) the defendant was a member of an organized group of 

five or more persons, and the offense was committed to further the 
criminal objectives of the group;

(15) the defendant has three or more prior felony convic­
tions;

(16) the defendant's criminal conduct was designed to obtain 
substantial pecuniary gain and the risk of prosecution and punishment 
for the conduct is slight;

(17) the offense was one of a continuing series of criminal 
offenses committed in furtherance of illegal business activities from 
which the defendant derives a major portion of the defendant's income;

(18) the offense was a crime
(A) specified in AS 11.41 and was committed against a

spouse, a former spouse, or a member of the social unit comprised
of those living together in the same dwelling as the defendant̂
or

(B) specified in AS 11.41.410 - 11.41.460 and was 
committed against a minor, and the defendant has engaged in the 
same or similar conduct involving the same or another victim who 
was a minor;

(19) the defendant's prior criminal history includes an
adjudication as a delinquent for conduct that would have been a felony 
if committed by an adult;

(20) the defendant was on furlough under AS 33.30 or on
parole or probation for another felony charge or conviction;

(21) the defendant has a criminal history of repeated in­
stances of conduct violative of criminal laws, whether punishable as
felonies or misdemeanors, similar in nature to the offense for which
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(22) the defendant knowingly directed the conduct constitut­
ing the offense at a victim because of that person's race, sex, color,
creed, physical or mental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the delivery of a controllec -ub- 
stance under circumstances manifesting an intent to distribute the 
substance as part of a commercial enterprise;

(24) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the transportation of controlled 
substances into the state;

(25) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved large quantities of a controlled 
substance;

(26) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the distribution of a controlled 
substance that had been adulterated with a toxic substance.

* Sec. 8. Rule 8(a), Alaska Rules of Criminal Procedure, is amended to 
read:

(a) JOINDER OF OFFENSES. Two or more offenses may be charged in 
the same indictment or information in a separate count for each of­
fense if the offenses charged, whether felonies, misdemeanors or both,

(1) are of the same or similar character and it can be
determined before trial that it is likely that evidence of one charged 
offense would be admissible to prove another charged offense,

(2) [OR] are based on the same act or transaction̂  or
(3) are based on two or more acts or transactions connected

together or constituting parts of a common scheme or plan.
* Sec. 9. Rule 404(b), Alaska Rules of Evidence, is amended to read:

the defendant is being sentenced under this section;
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(1) Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other pur­
poses, such as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident.

(2) In a prosecution for a crime involving a physical or sexual
assault or abuse of a minor, evidence of other acts by the defendant
toward the same or another child is admissible to show a common scheme 
or plan if admission of the evidence is not precluded by another rule 
of evidence and if the prior offenses

(i) are not too remote in time;
(ii) are similar to the offense charged; and

(iii) were committed upon persons similar to the pros­
ecuting witness.

* Sec. 10. Section 9 of this Act is retroactive and applies
(1) to evidence of acts committed before the effective date of 

this Act; and
(2) in trials involving offenses committed before the effective 

date of this Act.
* Sec. 11. This Act takes effect immediately under AS 01.10.070(c).

(b) Other Crimes, Wrongs, or Acts.

CSHB 237(Jud) -8 - HB0237C



H o u s e  J u d i c i a r y  C o m m i t t e e

T h e  c h a n g e s  t o  A S  1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  a n d  1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  a r e  s o l e l y  
i n t e n d e d  a s  t e c h n i c a l  a m e n d m e n t s  t o  m a k e  i t  c l e a r  t h a t  t h e  
l a n g u a g e  " i n t e n t i o n a l l y  p e r f o r m s  a n  a c t "  m e a n s  " k n o w i n g l y  e n g a g e s  
i n  c o n d u c t " .  T h i s  a m e n d m e n t  t h u s  c o n f o r m s  t h e  s t a t u t e s  t o  t h e  
i n t e r p r e t a t i o n  p r o v i d e d  i n  N e i t z e l  v .  S t a t e . 6 5 5  P . 2 d  3 2 5  ( A l a s k a  
A p p .  1 9 8 2 ) .

S e c t i o n s  3  a n d  4

T h e  a d d i t i o n  o f  A S  1 1 . 4 1 . 4 3 4 ( a ) ( 3 0  a n d  1 1 . 4 1 . 4 3 6 ( a ) ( 5 )  r e c o g n i z e s  
t h a t  t h e  m o s t  s e r i o u s  f o r m s  o f  c h i l d  s e x u a l  a b u s e  a r e  o f t e n  
c o m m i t t e d  b y  t h o s e  w h o  l i v e  i n  t h e  s a m e  h o u s e h o l d  a s  t h e  v i c t i m  o r  
w h o  a r e  t e m p o r a r i l y  e n t r u s t e d  w i t h  t h e  v i c t i m ' s  c a r e .  D e s p i t e  
h a v i n g  n o  l e g a l  a u t h o r i t y  o v e r  t h e  v i c t i m ,  s u c h  p e r s o n s  a r e  
n o n e t h e l e s s  i n  a  p o s i t i o n  o f  p o w e r  s u c h  t h a t  e v e n  o l d e r  c h i l d r e n  
o f t e n  f i n d  i t  i m p o s s i b l e  t o  t h w a r t  t h e i r  a d v a n c e s .  B e c a u s e  o t h e r  
s u b s e c t i o n s  o f  t h e s e  s t a t u t e s  a l r e a d y  c o v e r  s e x u a l  m i s c o n d u c t  w i t h  
p e r s o n s  u n d e r  t h e  a g e  o f  1 3 ,  t h e  n e w  c h a n g e s  a p p l y  o n l y  t o  v i c t i m s  
f r o m  1 3  t o  1 5  y e a r s  o l d .  T h e  c u t o f f  a t  1 6  y e a r s  o f  a g e  w a s  
s p e c i f i c a l l y  c h o s e n  i n s t e a d  o f  t h e  1 8 - y e a r - o l d  c u t o f f  i n  o t h e r  
s u b s e c t i o n s  d e a l i n g  w i t h  p e r s o n s  w i t h  l e g a l  o r  b i o l o g i c a l  t i e s  t o  
t h e  v i c t i m .

S e c t i o n s  5  a n d  6

I n  e n a c t i n g  t h e s e  s e c t i o n s ,  w h i c h  r e q u i r e  j u d g e s  t o  i m p o s e  s o m e  
c o n s e c u t i v e  p e r i o d  o f  i n c a r c e r a t i o n  f o r  e a c h  s e x u a l  o r  p h y s i c a l  
a s s a u l t  a g a i n s t  a  c h i l d ,  t h e  l e g i s l a t u r e  i n t e n d s  t o  l e a v e  t o  t h e  
c o u r t  f u l l  d i s c r e t i o n  i n  d e t e r m i n i n g  t h e  l e n g t h  o f  t h e  c o n s e c u t i v e  
t e r m  o f  i n c a r c e r a t i o n .  T h e  c o u r t  c a n  i m p o s e  w h a t e v e r  c o n s e c u t i v e  
t i m e  a s  i t  d e c i d e s  i s  a p p r o p r i a t e  p u r s u a n t  t o  t h e  s e n t e n c i n g  
c o n s i d e r a t i o n s  i n  A S  1 2 . 5 5 . 0 0 5 .  O n e  o f  t h e  p u r p o s e s  o f  a d o p t i n g  a  
m a n d a t o r y  c o n s e c u t i v e  s e n t e n c i n g  s c h e m e  f o r  o f f e n s e s  a g a i n s t  
c h i l d r e n  i s  t o  e x p r e s s  t h e  L e g i s l a t u r e ' s  p r e f e r e n c e  f o r  j u d g e s  t o  
i m p o s e  s o m e  c o n s e c u t i v e  p e r i o d  o f  t i m e  s o  a s  t o  r e f l e c t  t h e  
c o m m u n i t y ' s  a b h o r r e n c e  o f  t h e s e  t y p e s  o f  o f f e n s e s ,  a n d  t o  b r i n g  
h o m e  t o  t h e  o f f e n d e r  t h a t  s o m e  a d d i t i o n a l  p e n a l t y  m u s t  b e  p a i d  f o r  
e a c h  a n d  e v e r y  p r o v e n  o f f e n s e .  I n  s o m e  c a s e s ,  t h e  c o u r t  m a y  f i n d  
t h a t  o n l y  a  m i n i m a l  p e r i o d  o f  c o n s e c u t i v e  t i m e  t o  s e r v e  m a y  b e  
n e c e s s a r y  w h i l e  i n  o t h e r  c a s e s  t h e  c o u r t  m a y  f i n d  t h a t  a  l e n g t h y  
c o n s e c u t i v e  t e r m  i s  r e q u i r e d .  A n o t h e r  p u r p o s e  o f  t h i s  a m e n d m e n t  
i s  t o  a l l o w  j u d g e s  t o  f a s h i o n  s o m e  c o n s e c u t i v e  p e r i o d  o f  s u s p e n d e d  
t i m e ,  w i t h  c o n d i t i o n s  o f  p r o b a t i o n ,  t o  a s s u r e  t h a t  o f f e n d e r s  b e i n g  
r e l e a s e d  f r o m  p r i s o n  h a v e  a n  a d e q u a t e  p e r i o d  o f  s u p e r v i s i o n  b y  t h e

L E T T E R  O F  I N T E N T

C S H B  2 3 7 ( J u d i c i a r y )

S e c t i o n s  1 a n d  2
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S e c t i o n  7

A S  1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 ) ( B )  h a s  b e e n  a m e n d e d  t o  c r e a t e  a  n e w  
a g g r a v a t i n g  f a c t o r  f o r  r e p e a t e d  s e x u a l  m i s c o n d u c t  t o w a r d  m i n o r s .  
T h i s  c h a n g e  r e f l e c t s  t h e  L e g i s l a t u r e ' s  i n t e n t  t h a t ,  a l t h o u g h  m o s t  
j u d g e s  a l r e a d y  t a k e  i n t o  a c c o u n t  p r i o r  m i s c o n d u c t  i n  s e n t e n c i n g ,  
i t  s h o u l d  b e  s p e c i f i c a l l y  r e c o g n i z e d  a s  a  s t a t u t o r y  a g g r a v a t i n g  
f a c t o r .  I t  i s  n o t  n e c e s s a r y  t h a t  a  c o n v i c t i o n  h a v e  b e e n  e n t e r e d  
t o  c o n s t i t u t e  t h i s  a g g r a v a t i n g  f a c t o r .  T h i s  f a c t o r  i s  a l s o  
i n t e n d e d  t o  a p p l y  t o  i n c i d e n t s  n o t  r e s u l t i n g  i n  c o n v i c t i o n s .
P r i o r  c o n v i c t i o n s  a l r e a d y  t r i g g e r  i m p o s i t i o n  o f  p r e s u m p t i v e  
s e n t e n c i n g ,  o r  c a n  c o n s t i t u t e  a  s e p a r a t e  a g g r a v a t i n g  f a c t o r  i f  
t h e r e  a r e  t h r e e  o r  m o r e  f e l o n i e s  ( A S  1 2 . 5 5 . 1 5 5 ( c ) ( 1 5 ) )  o r  i f  t h e r e  
a r e  r e p e a t e d  i n s t a n c e s  o f  s i m i l a r  c o n d u c t  ( A S  1 2 . 5 5 . 1 5 5 ( c ) ( 2 1 ) ) .  
C o n v i c t i o n s  u s e d  f o r  t h o s e  p u r p o s e s  a r e  n o t  i n t e n d e d  t o  t r i g g e r  
t h i s  a g g r a v a t i n g  f a c t o r .  A s  u s e d  i n  t h i s  a g g r a v a t i n g  f a c t o r ,  t h e  
p h r a s e  " s a m e  o r  s i m i l a r  c o n d u c t "  i s  n o t  i n t e n d e d  t o  r e q u i r e  a  
s t r i c t  a n a l y s i s  o f  s t a t u t o r y  e l e m e n t s  o f  o f f e n s e s .

S e c t i o n  8

T h e  a m e n d m e n t  t o  R u l e  8  o f  t h e  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  
i s  s p e c i f i c a l l y  i n t e n d e d  t o  r e v e r s e  t h e  d e c i s i o n  i n  J o h n s o n  v .  
S t a t e . 7 3 0  P . 2 d  1 7 5  ( A l a s k a  A p p .  1 9 8 6 )  t o  p e r m i t  m u l t i p l e  o f f e n s e s  
t o  b e  j o i n e d  f o r  t r i a l  w h e n  e v i d e n c e  o f  o n e  o f f e n s e  i s  a d m i s s i b l e  
t o  p r o v e  a n o t h e r .  I t  i s  i n t e n d e d  t h a t  t h e  d e t e r m i n a t i o n  t h a t  
e v i d e n c e  w i l l  l i k e l y  b e  c r o s s - a d m i s s i b l e  b e  m a d e  b e f o r e  t r i a l .
T h i s  d e t e r m i n a t i o n  d e p e n d s  t o  a  l a r g e  e x t e n t  o n  t h e  s t a t e  o f  t h e  
p r o s e c u t i o n ' s  e v i d e n c e .  T h e  c o u r t s  s h o u l d  b e  g i v e n  g r e a t  l a t i t u d e  
t o  s t r u c t u r e  t h e s e  p r e t r i a l  p r o c e e d i n g s  t o  r e l y  a s  m u c h  a s  
p o s s i b l e  o n  o f f e r s  o f  p r o o f  a n d  o t h e r  n o n - t e s t i m o n i a l  s h o w i n g s ,  s o  
a s  t o  a v o i d  c o n d u c t i n g  a  m i n i - t r i a l ,  a n d  t o  a v o i d  s i t u a t i o n s  w h e r e  
d e f e n d a n t s  u s e  t h i s  p r o c e d u r e  t o  o b t a i n  p r e t r i a l  d e p o s i t i o n s  t o  
w h i c h  t h e y  a r e  n o t  o t h e r w i s e  e n t i t l e d .  T h e  d e t e r m i n a t i o n  o n  
c r o s s - a d m i s s i b i l i t y  m a y  a l s o  t u r n  o n  t h e  p r e c i s e  p a r a m e t e r s  o f  a  
p e r s o n ' s  d e f e n s e .  A  d e f e n d a n t  w h o  d e c l i n e s ,  i n  a n  e x  p a r t e  i n  

c a m e r a  h e a r i n g ,  t o  d i s c l o s e  a  d e f e n s e ,  w h i c h  c o u l d  h a v e  b e e n  
a n t i c i p a t e d  a t  t h i s  p o i n t  i n  t h e  p r o c e e d i n g s  a n d  w h i c h  w o u l d  
r e n d e r  e v i d e n c e  o f  o t h e r  o f f e n s e s  i n a d m i s s i b l e ,  s h o u l d  b e  d e e m e d  
t o  h a v e  w a i v e d  a n y  o b j e c t i o n  t o  j o i n d e r .

S e c t i o n  9

A s  t h e  A l a s k a  C o u r t  o f  A p p e a l s  h a s  e m p h a s i z e d ,  " [ a ]  s e x u a l l y  
a b u s i n g  p a r e n t  h a s  t r e m e n d o u s  c o n t r o l  o v e r  h i s  d e p e n d e n t  
c h i l d r e n .  H e  c a n  p i c k  h i s  t i m e  a n d  p l a c e  t o  m i n i m i z e  t h e  r i s k  o f  
d i s c o v e r y . 1'
S o p e r  v .  S t a t e  7 3 1  P . 2 d  5 3 7  ( A l a s k a  A p p .  1 9 8 7 )  a t  5 9 0 .  E v i d e n c e  
o f  p a s t  a c t s  i s  t h e r e f o r e  p a r t i c u l a r l y  i m p o r t a n t  w h e n  t h e r e  i s  " a  
s w e a r i n g  c o n t e s t  b e t w e e n  t h e  p a r e n t  d e n y i n g  u n l a w f u l  c o n d u c t  a n d

c o u r t  o r  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s .



t h e  c h i l d  a l l e g i n g  i t *  b e c a u s e  t h e  e v i d e n c e  " m a y  t e n d  t o  m a k e  t h e  
a l l e g e d  i n c i d e n t  a p p e a r  m u c h  m o r e  p l a u s i b l e  a n d  p r o b a b l e . "  I d .  a t  
5 9 0 - 1 .  H o w e v e r ,  h a v i n g  h e a r d  t e s t i m o n y  a b o u t  p a t t e r n s  o f  b e h a v i o r  
o f  m a n y  o f  t h e s e  o f f e n d e r s ,  t h e  L e g i s l a t u r e  f i n d s  t h a t  t h e  
j u d i c i a r y  h a s  d r a w n  t h e  l i n e  t o o  n a r r o w l y  i n  e x c l u d i n g  e v i d e n c e  o f  
p r i o r  m i s c o n d u c t ,  p a r t i c u l a r l y  a s  t o  n o n - f a m i l y  m e m b e r s .  T h e  
L e g i s l a t u r e  t h e r e f o r e  s p e c i f i c a l l y  i n t e n d s  t o  r e v e r s e  t h e  d e c i s i o n  
i n  B o l d e n  v .  S t a t e . 7 2 0  P . 2 d  9 5 7  ( A l a s k a  A p p .  1 9 8 6 ) .  T h e  i n t e n t  
o f  t h e  L e g i s l a t u r e  i s  t h a t ,  i f  t h e  c o u r t  f i n d s  t h a t  s u c h  p r i o r  b a d  
a c t s  a r e  r e l e v a n t  t o  a  d i s p u t e d  f a c t  a t  t r i a l  u n d e r  a  c o m m o n  
s c h e m e  o r  p l a n  a n a l y s i s ,  t h e  c o u r t  m u s t  s t i l l  b a l a n c e  t h e  
p r o b a t i v e  i m p a c t  a g a i n s t  t h e  p r e j u d i c i a l  e f f e c t  o f  t h e  e v i d e n c e  
p u r s u a n t  t o  E v i d e n c e  R u l e  4 0 3 .  A s  u s e d  i n  t h i s  r u l e ,  t h e  p h r a s e  
" s i m i l a r  a c t s "  i s  n o t  i n t e n d e d  t o  b e  l i m i t e d  t o  s t a t u t o r y  o f f e n s e s  
n o r  r e q u i r e  a  s t r i c t  a n a l y s i s  o f  s t a t u t o r y  e l e m e n t s .  I t  i s  t h e  
i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  t h i s  e v i d e n t i a r y  p r o v i s i o n  w i l l  
a p p l y  n o t  o n l y  t o  c a s e s  i n v o l v i n g  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e  a n d  
p h y s i c a l  a b u s e  a g a i n s t  a  c h i l d ,  b u t  a l s o  t o  h o m i c i d e s  w h e r e  t h e  
v i c t i m  i s  a  c h i l d  a n d  t o  c a s e s  i n v o l v i n g  u n l a w f u l  e x p l o i t a t i o n  o f  
c h i l d r e n .



A l a s k a  (Hour! js tas iem

j^inte of Aiaabn
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ARTHUR H. inowoen II ANCHORAGE, ALASKA
ADMiNiirn«Tiv« aiftteTO* 99SOI (907) 274-«<ii

February 9, 1988

Representative Sund 
Chairman
House Judiciary Committee 
Aiaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811
Dear Representative Sund:
I am writing to express some o f my concerns about the procedures used to 
amend court rules. As you know, court rules» can be amended both through 
the legislative process and through action by the supreme court. For the 
reasons I have outlined below, I suggest that the legislature consider sending a 
request for a rule change to the supreme court, prior to any direct action by the legislature to change a rule.
The procedure that the court has now adopted to change court rules !s de­
signed to provide a careful, structured review of any proposed rule change. 
The procedure allows those persons who would be affected by a proposed 
change to express their opinions to the supreme court. The procedure also 
Insures that any change will be consistent with other court rules.
Let me outline the procedure the court follows when a proposed rule amendment 
Is received. First, the court rules attorney researches the legal and practical 
consequences of the proposed amendment. The attorney reviews the court's 
historical file on the rule In question, to determine If the problem which gener­
ated the proposal has been previously addressed, The attorney also compares 
the proposal to the corresponding federal court ru le , and in some cases, researches comparable rules from other states.
After this research Is completed; the proposal Is re ferred to a rules committee 
for a recommendation. There are presently five rules committees, which review 
civil, criminal, appellate, childrens' (delinquency, CINA, adoptions), and 
probate rules proposals. The committees hold telephonic meetings to allow for
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state-wide participation, These committees are composed o f attorneys and 
judges appointed by the chief justice. The appropriate committee evaluates the 
merits of the proposal and also attempts to anticipate any unintentional conse­
quences of the proposal, whether legal or practical. The committees and the 
court rules attorney strive to determine the effects of proposed amendments on 
other court ru les. For example, the argument in favor o f changing a particular 
civil rule may also apply to a criminal rule. Often one rule change may require 
that several other rules also be amended.
After the appropriate rules committee makes a recommendation about the 
proposed change, the court solicits comments by sending notices of proposals 
(in legislative form and usually including a commentary) to all attorneys and
court clerks. Depending on the proposal, the court may also request comments
from other persons who may be affected. The court rules attorney analyzes 
and consolidates all recommendations and comments In a memorandum which Is 
forwarded to the supreme court. The supreme court then decides whether to 
adopt the proposal, based on the background research, the rules committee 
recommendation and other comments as well as the court's own experience and research.
There may be circumstances In which the supreme court declines to amend a
rule, and yet the legislature may feel that the proposed change is desirable.
In such a circumstance, If the supreme court's rulemaking procedure has been 
completed prior to legislative action, the legislature will be able to obtain the 
results of the court's research and review of the proposed change,
I appreciate your consideration of the court's concerns in this matter.
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T O :  H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  F r a n  U l m e r

S U B J E C T :  H o u s e  B i l l  2 3 7

T h e  p r o p o s e d  CS w h i c h  y o u  h a v e  i n  f r o n t  o f  y o u  t o d a y ,  
d i f f e r s  f r o m  o r i g i n a l  H o u s e  B i l l  2 3 7  i n  s e v e r a l  s i g n i f i c a n t  w a y s .

T h e  o r i g i n a l  b i l l  p r o p o s e d  c o m b i n i n g  s e v e r a l  i n s t a n c e s  o f  
a b u s e  i n t o  a  n e w  o f f e n s e  a  p a t t e r n  o r  p r a c t i c e  o f  a b u s e .  T h i s  
a p p r o a c h  w a s  d e s i g n e d  t o  p e r m i t  t h e  c o u r t  t o  t r y  s e v e r a l  
i n s t a n c e s  o f  a b u s e  u n d e r  o n e  c h a r g e  i n  o n e  t r i a l  s o  t h a t  i n  c a s e s  
l i k e  C o v i n g t o n  w h e r e  t h e  c h i l d  v i c t i m  c o u l d  n o t  i d e n t i f y  w i t h  
p r e c i s i o n  t h e  t i m e ,  d a t e  a n d  p l a c e  o f  e a c h  a c t  o f  a b u s e ,  i t  w o u l d  
b e  p o s s i b l e  t o  c o n v i c t  t h e  o f f e n d e r  o f  a b u s e .

D u r i n g  t h e  i n t e r i m ,  I  h a v e  h a d  m an y  d i s c u s s i o n s  w i t h  
i n d i v i d u a l s  r e g a r d i n g  c h i s  a p p r o a c h .  We h a v e  r e s e a r c h e d  o t h e r  
s t a t e s  t o  s e e  w h e t h e r  s i m i l a r  l e g i s l a t i o n  h a s  b e e n  a d o p t e d .  O n l y  
t h e  S t a t e  o f  W a s h i n g t o n  h a s  a p p r o a c h e d  c h i l d  a b u s e  i n  t h i s  
m a n n e r ,  w i t h  t h e  p a s s a g e  o f  a  n e w  s t a t u t e  l a s t  s p r i n g .  A s  o f  
t h i s  d a t e ,  t h e r e  h a v e  b e e n  n o  p r o s e c u t i o n s  u n d e r  t h a t  s e c t i o n  o r  
a n y  a p p e l l a t e  e f f o r t s  t o  s h e d  l i g h t  o n  i t s  c o n s t i t u t i o n a l i t y .  A s  
y o u  m ay  r e m e m b e r  f r o m  e a r l i e r  t e s t i m o n y ,  t h e  c o n c e r n  w h i c h  t h e  
p u b l i c  d e f e n d e r  h a s  r e g a r d i n g  t h e  " p a t t e r n  o r  p r a c t i c e "  c h a r g e  i s  
t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  f o r  a  u n a n i m o u s  j u r y .  H e r  
a r g u m e n t  i s  t h a t  i f  y o u  h a v e  s e v e r a l  i n s t a n c e s  o f  a b u s e  c o m b i n e d  
i n  a  " p a t t e r n  o r  p r a c t i c e "  c h a r g e  t h a t  t h e  j u r y  m a y  n o t  b e  
u n a n i m o u s  a s  t o  w h i c h  i n c i d e n t s  o c c u r r e d  a n d  w h i c h  w e r e  c o m m i t t e d  
b y  t h e  d e f e n d a n t .

A l t h o u g h  t h e r e  i s  c o n s i d e r a b l e  d e b a t e  a b o u t  h o w  t h e  c o u r t  
m i g h t  i n t e r p r e t  t h e  u n a n i m o u s  j u r y  r e q u i r e m e n t  i n  a n y  c h a l l e n g e  
t o  t h i s  n e w  " p a t t e r n  o r  p r a c t i c e "  c h a r g e ,  I  h a v e  a v o i d e d  t h i s  
d e b a t e  i n  t h i s  p r o p o s e d  CS b y  a t t e m p t i n g  t o  s o l v e  t h e  p r o b l e m  i n  
a  d i f f e r e n t  w a y .  T h e  CS n o  l o n g e r  h a s  a  p a t t e r n  o r  p r a c t i c e  
c h a r g e  f o r  e i t h e r  p h y s i c a l  o r  s e x u a l  a b u s e  o r  a s s a u l t .  I n s t e a d ,  
t h e  CS c h a n g e s  c o u r t  r u l e s  w h i c h  p e r m i t  r e l a t e d  c a s e s  t o  b e  t r i e d  
t o g e t h e r .

\

Official Business



I

f '
; House Judiciary Committee -2- January 21, 1988

T h e  q u e s t i o n  a s  t o  w h e t h e r  a  c o u r t  s h o u l d  s e v e r  o r  j o i n  a  
c a s e  r e s t s  o n  a  v a r i e t y  o f  f a c t o r s ,  i n c l u d i n g  t h e  e c o n o m y  o f  
j u s t i c e ,  t h e  s i m i l a r i t y  a n d  r e l a t e d  n a t u r e  o f  t h e  c h a r g e d  
o f f e n s e s ,  p o t e n t i a l  p r e j u d i c e  t o  t h e  a c c u s e d ,  c o n v e n i e n c e  t o  t h e  
p a r t i e s ,  a n d  o t h e r  f a c t o r s .

CS HB 2 3 7  c l a r i f i e s  t h a t  c a s e s  s h o u l d  b e  j o i n e d  i f  t h e  
e v i d e n c e  o f  o n e  c h a r g e d  o f f e n s e  w o u l d  b e  a d m i s s i b l e  t o  p r o v e  
a n o t h e r  c h a r g e d  o f f e n s e .  I t  i s  p r e f e r a b l e  t o  d o  s o  f o r  m an y  o f  
t h e  p a r t i e s  i n v o l v e d ;  c e r t a i n l y  f o r  t h e  c o u r t  s y s t e m  a n d  f o r  t h e  
e f f i c i e n c y  o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  I t  w i l l  s a v e  m o n e y  
a n d  t i m e .  I t  a c c o m p l i s h e s  p a r t  o f  w h a t  I  h a d  h o p e d  t o  a c c o m p l i s h  
w i t h  a  p a t t e r n  o r  p r a c t i c e ,  b u t  a v o i d s  t h e  c o n s t i t u t i o n a l  i s s u e  
a l t o g e t h e r .

A n o t h e r  m a j o r  c h a n g e  i n  t h e  p r o p o s e d  CS  i s  n e w  l a n g u a g e  
a m e n d i n g  R u l e  4 0 4 .  T h i s  n e w  l a n g u a g e  i s  a  r e c o m m e n d a t i o n  f r o m  
t h e  l e g i s l a t i v e  c o m m i t t e e  o f  S . T . A . R .  ( S t a n d i n g  T o g e t h e r  A g a i n s t  
R a p e )  a n d ,  I  b e l i e v e ,  i s  m o r e  n a r r o w l y  f o c u s e d  i n  a  w a y  w h i c h  
d i r e c t l y  a c c o m p l i s h e s  t h e  o b j e c t i v e .

T h e  t h i r d  m a j o r  c h a n g e  i n  t h e  CS i s  t h e  a d d i t i o n  o f  a n  
a g g r a v a t i n g  f a c t o r  t o  b e  c o n s i d e r e d  a t  s e n t e n c i n g  s o  t h a t  t h e  
j u d g e  c o n s i d e r s  a d d i t i o n a l  t i m e  f o r  t h o s e  o f f e n d e r s  w h o  a b u s e  o r
a s s a u l t  m i n o r  v i c t i m s  m o r e  t h a n  o n c e .

T h e  n e x t  m a j o r  d i f f e r e n c e  i n  t h e  p r o p o s e d  CS i s  a  d e f i n i t i o n  
o f  t h e  p h r a s e  " o v e r  whom  t h e  o f f e n d e r  h a d  a u t h o r i t y " .  T h i s  
p r o p o s e d  n ew  l a n g u a g e  w i l l  c l a r i f y  t h a t  i t  i s  i n t e n d e d  t o  c o v e r  
n o t  o n l y  t h o s e  i n d i v i d u a l s  w h o  r e s i d e  w i t h i n  t h e  h o u s e h o l d  o f  t h e  
v i c t i m ,  ( e . g . ,  a  l i v e - i n  b o y f r i e n d ) ,  b u t  a l s o  c o v e r  s o m e o n e  w h o  
i s  c a r i n g  f o r  t h e  c h i l d ,  l i k e  a  b a b y s i t t e r .

T h e  f i n a l  m a j o r  d i f f e r e n c e  b e t w e e n  t h i s  CS a n d  t h e  o r i g i n a l  
b i l l  i s  t h e  a d d i t i o n  o f  a  s e c t i o n  w h i c h  c l a r i f i e s  s e n t e n c i n g  f o r  
c o n c u r r e n t  a n d  c o n s e c u t i v e  t e r m s .  R e p r e s e n t a t i v e  R a m o n a  B a r n e s  
i n t r o d u c e d  a  b i l l  w h i c h  w a s  p a s s e d  b y  t h e  L e g i s l a t u r e  a n d  h a s  
b e e n  i n t e r p r e t e d  b y  t h e  c o u r t s  t o  m e a n  s o m e t h i n g  q u i t e  d i f f e r e n t  
t h a n  w h a t  w a s  o r i g i n a l l y  i n t e n d e d .  S e c t i o n s  4 a n d  5 a r e  a n  
e f f o r t  t o  r e s t o r e  s om e  b a l a n c e :  i f  t h e  o f f e n d e r  i s  c o n v i c t e d  o f
m u l t i p l e  c h a r g e s ,  h i s  s e n t e n c e s  s h o u l d  n o t  a l l  r u n  c o n c u r r e n t l y .

I n  s u m m a r y ,  t h i s  p r o p o s e d  CS d e a l s  w i t h  t h e  i s s u e s  o f  
j o i n d e r  o f  c a s e s ,  a d m i s s i b i l i t y  o f  e v i d e n c e ,  s e n t e n c i n g  f o r  
m u l t i p l e  o f f e n d e r s .  I  s i n c e r e l y  h o p e  t h a t  a f t e r  t h e  t e s t i m o n y  
f r o m  i n d i v i d u a l s  w h o  h a v e  e x p e r i e n c e  w i t h  p r o s e c u t i n g  t h e s e  
c a s e s ,  w e ' l l  h a v e  a  c l e a r e r  u n d e r s t a n d i n g  o f  h o w  t h e s e  c h a n g e s  
w i l l  h a v e  a  p o s i t i v e  e f f e c t  o n  t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  
j u s t i c e  i n  A l a s k a .
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T ITLE :  An a c t  r e l a t i n g  t o  t h e  CONTACT: B a r b a r a  M i k l o s
p h y s i c a l  a n d  s e x u a l  a s s a u l t  a n d  E x e c u t i v e  D i r e c t o r
s e x u a l  a b u s e  o f  c h i l d r e n ;  a m e n d i n g  C o u n c i l  o n  D o m e s t i c  V i o l e n c e
R u l e  8 ( a )  o f  t h e  A l a s k a  R u l e s  o f  a n d  S e x u a l  A s s a u l t
C r i m i n a l  P r o c e d u r e ;  a m e n d i n g  R u l e  D e p t ,  o f  P u b l i c  S a f e t y
4 0 4 ( b )  o f  t h e  A l a s k a  R u l e s  o f  E v i d e n c e ;
a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

The Council on Domestic Violence and Sexual Assault 
supports CSHB 237(Judiciary) .

Sections 1 and 2 changes the language of the present 2nd 
Degree murder and 1st Degree assault statutes, by 
substituting the phrase "knowingly engages in conduct" for 
"intentionally performs an act". This change simply brings 
the language of the statutes into accordance with the way 
it has been interpreted by the Alaska Court of Appeals.

Section 3 allows a charge of 1st Degree Sexual Abuse of a 
Minor (SAM I) to be brought against a person over 18 who 
engages in sexual penetration with someone under 16 wbe is 
living in the same household and is under the offender's 
authority, or who has been temporarily entrusted to the 
offender's care. Under current statute, this offense would 
be classified as SAM I only if the victim were under 13 
years of age. Section 4 similarly amends the 2nd Degree 
Sexual Abuse of a Minor (SAM II) statute to include
situations in which a person over 18 engages in sexual 
contact with someone under 16 who is living in the same
household and under the offender’s authority, or who has 
been temporarily entrusted to the offender's care. 
Currently, this offense is classified as 3rd Degree Sexual 
Abuse of a Minor (SAM III) if the victim is 13, 14 or 15 
years of age. The kind of offense addressed by these 
amendments is more likely to be repeated or continuous in 
nature than a similar assault by someone who does not hold 
a position of trust and authority over the child. 
Children who have been abused by an authority figure often 
have long-term emotional and psychological problems which 
stem from the abuse of power and betrayal of trust in 
assaults of that nature. The same protection afforded to
children who are abused by a parent should be extended to
children who are abused by other authority figures.

Sections 5 and 6 amend AS 12.55.025 to require that a 
person convicted of two or more physical or sexual assaults 
committed against a minor will be sentenced to some 
consecutive period of imprisonment for each conviction. 
The length of the consecutive period is to be determined by 
the judge in each case.



Section 7 permits consideration of a defendant’s previous 
sexual offenses against a minor as an aggravating factor in 
determining the presumptive sentence for a crime under AS 
11.41.410 - 11.41.460. This enables the court to increase
the sentences of those offenders who have repeatedly 
victimized children. The aggravating factor applies to
conduct "similar" to the present offense; the defendant 
need not have been tried or convicted for the previous
offense. This further protects child victims, since many
sexual assaults against children do not result in criminal
convictions.

Section 8 modifies Rule 8 of the Alaska Rules of Criminal 
Procedure to allou two or more offenses to be charged in
the samo indictment or information if the offenses are of
the same or similar character and it can be determined 
before trial that evidence of one charged offense would 
likely be admissible to prove another charged offense, or 
the offenses are based on the same act, or two or more acts 
are connected together or constitute parts of a common
scheme or plan. Currently, a child may be required ^o 
testify at numerous trials under certain circumstances, 
(e.g.: if there are multiple victims). Even under the best
circumstances, testifying in court can be extremely 
difficult for a child, as s/he may be required to confront 
the defendant and relive the abuse again and again. This 
amendment will lessen the trauma of the court process for 
these victims.

Section 9 amends Rule 404(b) of the Alaska Rules of 
Evidence to allow the introduction of evidence, in a trial 
for physical or sexual assault or abuse of a minor, of 
other similar acts by the defendant towards children in 
order to show a common scheme or plan. This evidence is 
allowable only if the prior offenses are reasonably recent, 
similar to the offense charged, and committed against 
persons similar to the prosecuting witness. Many sex
offenders follow a pattern in their offenses. Evidence of 
previous similar acts is important to establish a framework 
in which the jury may fairly evaluate the victim’s 
testimony regarding the charged acts.

Section 10 provides that the changes to the evidence rules 
made in section 9 applies to acts and offenses committed 
before the effective date of the bill. Section 11
establishes an immediate effective date.

A r t h u r  E n g l i s h  
C o m m i s s i o n e r
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[  ]  n o  r e c o m m e n d a t i o n

j j x O  i n d i v i d u a l  r e c o m m e n d a t i o n s

[  ]  f u r t h e r  r e f e r r a l  t o

l e t t e r  o f  i n t e n t  a d o p t e d
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s /{  d o  p a s s  

] d o  n o t  p a s s  

]  n o  r e c o m m e n d a t i o n  

] i n d i v i d u a l  r e c o m m e n d a t i o n s  

]  f u r t h e r  r e f e r r a l  t o  ___________
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