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5/21/88
Original sponsors: Ulmer, Hudson,
Grussendorf, et al. 7

IN THE HOUSE
SENATE CS FOR CS FOR HOUSE BILL NO. 237 (ffm c*-)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to physical and sexual offenses
against children; amending the definitions of the
crimes of murder in the second degree and assault in
the first degree; relating to the joinder of offenses
of the same or similar character and the admissibil-
ity in a criminal proceeding of evidence of prior
acts; amending Rule 8(a) of the Alaska Rules of
Criminal Procedure; amending Rule 40A(b) of the
Alaska Rules of Evidence; and providing for an effec-
tive date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.110(a) is amended to read:
(a) A person commits the crime of murder in the second degree if
(1) with intent to causeserious physical injury to another
person or knowing that the conductis substantially certain to cause
death or serious physical injury to another person, the person causes
the death of any person;
(2) the person knowinglyengages in conduct [INTENTIONALLY
PERFORMS AN ACT] that results in the death of another person under
circumstances manifesting an extreme indifference to the value of
human life; or
(3) acting either alone or with one or more persons, the
person commits or attempts to commit arson in the first degree, kid-

napping, sexual assault in the first degree under AS11.41.410(a)(l)
“1- SCS CSHB 237( )
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or (2), sexual assault in the second degree, burglary in the first
degree, escape in the first or second degree, or robbery in any degree
and, in the course of or in furtherance of that crime, or in immediate
flight from that crime, any person causes the death of a person other
than one of the participants.
Sec. 2. AS 11.41.200(a) is amended to read:;
(a) A person commits the crime of assault in the first degree if

(1) that person recklessly causes serious physical injury
to another by means of a dangerous instrument,

(2) with intent to cause serious physical injury to anoth-
er, the person causes serious physical injury to any person; or

(3) the person knowingly engages in conduct [INTENTIONALLY
PERFORMS AN ACT] that results in serious physical injury to another
under circumstances manifesting extreme indifference to the value of
human life.
Sec. 3. AS 12.55.025(e) is amended to read:

(e) Except as provided in (g) and (h) of this section, if the
defendant has been convicted of two or more crimes, sentences of
imprisonment shall run consecutively. If the defendant is imprisoned
upon a previous judgment of conviction for a crime, the judgment shall
provide that the imprisonment commences at the expiration of the term
imposed by the previous judgment.

Sec. 4. AS 12.55.025 is amended by adding a new subsection to read:

(h) If the defendant has been convicted of two or more crime
under AS 11.41.200 - 11.41.250 or 11.41.410 - 11.41.455 in which the
victim or victims of the crimes were minors ar.c the judgment on any of
the convictions has not been entered, the court shall impose some

consecutive period of imprisonment for each conviction.

* Sec. 5. AS 12.55.155(c) is amended to read:

SCS CSHB 237( ) -2-
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(¢c) The following factors shall be considered by the sentencing
court and may aggravate the presumptive terms set out in AS 12.55.125;
(1) a person, other than an accomplice, sustained physical

injury as a direct result of the defendant's conduct

(2) the defendant's conduct during the commission of the
offense manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or
more persons who participated in the offense;

(4) the defendant employed a dangerous instrument in fur-
therance of the offense;

(5) the defendant knew or reasonably should have known that
the victim of the offense was particularly vulnerable or incapable of
resistance due to advanced age, disability, ill health, or extreme
youth or was for any other reason substantially incapable of exercis-
ing normal physical or mental powers of resistance;

(6) the defendant's conduct created a risk of imminent
physical injury to three or more persons, other than accomplices

(7) a prior felony conviction considered for the purpose of
invoking the presumptive terms of this chapter was of a more serious
class of offense than the present offense;

(8) the defendant's prior criminal history includes conduct
involving aggravated or repeated instances of assaultive behavior

(9) the defendant knew that the offense involved more than
one victim;

(10) the conduct constituting the offense was among the most
serious conduct included in the definition of the offense;

(11)  the defendant committed the offense pursuant to an
agreement that the defendant either pay or be paid for the commission

of the offense, and the pecuniary incentive was beyond that inherent
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in the offense itself;

(12) the defendant was onrelease under AS 12.30.020 or
12.30.040 for another felony charge orconviction or for a misdemeanor
chargeor conviction having assault asa necessary element;

(13)the defendant knowingly directed the conduct constitut-
ing the offense at an active officer of the court or. at an active or
former judicial officer, prosecuting attorney, law enforcement offi-
cer, correctional employee, fire fighter, emergency medical techni-
cian, paramedic, ambulance attendant, or other emergency responder
during or because of the exercise of official duties;

(14) the defendantwas a member of an organized group of
five or more persons, and the offensewas committed to further the
criminal objectives of the group;

(15) the defendant has three or more prior felony convic-
tions ;

(16) the defendant's criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment
for the conduct is slight;

(17) the offense was one of a continuing series of criminal
offenses committed in furtherance of illegalbusiness activities from
which the defendant derives a major portion of the defendant's income;

(18) the offense was a crime

(A)  specifiedin AS 11.41 and was committed against a
spouse, a former spouse, or a member of the social unit comprised
of those living together in the same dwelling as the defendant®
or

(B) specified in AS 11.41.410 - 11.41.460 and was
committed against a minor, and the defendant has engaged in the

same or similar conduct involving the same or another victim who

j1
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was a minor;

(19) the defendant's prior criminal history includes an
adjudication as a delinquent for conduct that would have been a felony
If committed by an adult;

(20)  the defendant was on furlough wunder AS 33.30 or on
parole or probation for another felony charge or conviction;

(21)  the defendant has a criminal history of repeated in-
stances of conduct violative of criminal laws, whether punishable as
felonies or misdemeanors, similar in nature to the offense for which
the defendant is being sentenced under this section;

(22) the defendant knowingly directed the conduct constitut-
ing the offense at a victim because of that person's race, sex, color,
creed, physical or mental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the delivery of a controlled sub-
stance under circumstances manifesting an intent to distribute the
substance as part of a commercial enterprise

(24) the defendant is convicted of an offense specified in
AS 11.71 andthe offense involved the transportation of controlled
substances into the state;

(25) the defendant is convicted of an offense specified in
AS 11.71 andthe offense involved large quantities of a controlled
substance;

(26) the defendant is convicted of an offense specified in
AS 11.71 andthe offense involved the distribution of a controlled
substance that had been adulterated with a toxic substance

Sec. 6. Rule 8(a), Alaska Rules of Criminal Procedure, is amended to

(a) JOINDER OF OFFENSES. Two or more offenses may be charged in
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this

the same indictment or information in a separate count for each of-
fense if the offenses charged, whether felonies, misdemeanors or both,

(1) are of the same or similar character and it can be
determined before trial that it is likely that evidence of one charged
offense would be admissible to prove another charged offense,

(2) [OR] are based on the same act or transaction™ or

(3) are based on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.
Sec. 7. Rule 404(b), Alaska Rules of Evidence, is amended to read:
(b) Other Crimes, Wrongs, or Acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other pur-
poses, such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.

(2) In a prosecution for a crime involving a physical or sexual
assault or abuse of a minor, evidence of other acts by the defendant
toward the same or another child is admissible to show a common scheme
or plan if admission of the evidence is not precluded by another rule
of evidence and if the prior offenses

(1) are not too remote in time;
(1) are similar to the offense charged; and
(i) were committed upon persons similar to the pros-
ecuting witness.
Sec. 8. Section 7 of this Act is retroactive and applies

(1) to evidence of acts committed before the effective date of

Act; and

(2) in trials ‘involving offenses committed before the effective

_ | date of this Act.
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IN THE HE BY THE JDIOARY GCMMITTEE
GRRHUEBLL N 2% Jumu%%%
IN THE LGS ATURE (F THE STATE G
AFTEENTH LEGSlA'AIUEBlLL- JOND TN
For an At entitled: "M At relating to physical ad sexud  offenses
against children; averding the definitions of te
omes of murckr in the seoondl cegree ad assault in
tre first degree; relating to the joinder of offenses
of the sane or similar character al the admissibil-
Ity in a criminal proceeding of evicence of prior
acts, aveding RUe 8(a) of the Adska Rues of
Cimnal Procedure averding Rule 40400) of the
,tﬁlask%| Ft%ulgs of Evicence: andl provicling for” an effec-
Ive date.
B T ENGCTED BY THE LEGILATLRE (F THE STATE 0F AAKA
* Section 1 A 1141.110(a) I aenckd to read: |

(@) Aperson comts the aime of murckr in the second degree |
&mﬂ] Intent to cage serious physical injury  to another
person o knowing that the conclut IS substantially certain to case
Oeath or serious physical Injury to another person, the persin Cases

be d (()5) ot knowing In oot INTENTICNALLY
S N

FEFCRG AVACT] thgtersmrésults n t%e%w of another ﬁrson uncky

arcunstances  manifesting an exrereindifference to the value of

fnan life; or

3) actg%? either alone or with ore or e persons,  the
DErSON ComTts or attents to cvmit arson in the first Cegree, kid-
rapping, sexual assault in the first cegree under A 11.41.410(a)(1)
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[ (2), s assatrtgtf_in%m% dggéee, burg(I)Ba[Jyeryin te first
[ee In the first or e, Or rooery in e
In %(emo%urse of or In furtherance of that crime, or ina?/ e
ht from that crime, any person calses the ceath of a person other
ore of the participants.
2 A 1L41200@) is aveoedl to readt. |
(a) Aperson commits the cine ofassault in the first  cegree if
15)6% person recklessly causes serious physical Injury
another( mears of a
te

$EE

*

S

15 0f acangerows instrument,
with Intent to cause serious physical injury to anoth
Person causes serious physical injury o any person; or
(3) the person knowingly encecgs In conclit [INTENTICNALLY
FEFORVG ANACT] that results in Serious physical injury to another
mu% lc;;wnstames manifesting extrene indifference to the value of
Ife.
* S 3 A 1LA1434(a) Is averced to read o
f(a)t Anoﬁenger commits the orimeof sexudl aoue of  aminor in
Irst cegree |
1) being 16 years of &g or older, the offender engpoes in
Sexual pen((etrationn\g\jth gegrerson IS uncer 13 years of &g or aid,
INOLICES, CaLSes, O S @ [person WD IS noer 13 years of ap
t0 enceoe In sexudl penetration with another person;n[ |
(2) being 18 years of & or older, the offender engeces in
sexual penetration with a person W is under 18 years of ace and wo
I (A s entrusted to the offencer's care by authority of
a or
(B s the offender's sonor daughter, Including an
lllegitimate or adopted child, or a stepchild; or |
(3) being 18 years of &g or older, the offender engeces in

CSHB 237 (Jud) -2- HB0237C
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sexual penetration with a person wo s uncer 16 years of age, and tre
victim at the tine of the offense is o
(ﬁ? residing & a menter of the social Unit In the
sne househald as the offender adl the offender is in aposition
of authority over the victim; or
SB) temporarily entrusted to the offender's care.
* S 4 A 1141436 IS averoad to read o
(@) Anoffender comits the cane of sexual duse ofa minr  in
ﬂﬁseomd((jle)gege;fm f Ider, the offencler engpoes |
S of age or older, the offencer In
sexual penetration %th aﬁ)aréson V\i%e 15 13 14 or 5 years of ap and
at least three years younger then the offender, or aids,  induces
CALSES Or encouraes a person Wo s 13, 14, or 15 years of ap ad at
least three years younger then the offender to engele in sexudl pere-
tration with another person |
(2) beng16 vears of age or older,the offender egpes In
sexual oontact with & pefson Wo is Unokr 13 years of &g or aid
INOLIOSS, CALES, O S aperson o 13 years of ap o
enCRCe In sexual contact with another person |
(3) beng1B years of ap or older, the offender engeoes In
sexual contact with @ person Wo is Under 18 years of ap ad Wo
(A 1s entrusted to the offender's care by authority

(B s the offender's son or dalghter, Including an
lllegitimate or acopted child, or a stepchild; | |

| (4) beng®6 years of agor older, the offencer aids,
INOLIOES, CaLIES, O ENcOLFaeES @ Person Wo IS unckr 16 vears  of

t0 engpce In conolt deseribed in A5 11.41.455(a)(2) - ((); o

(5) being18 years of &g or oloer, the offencer egrges In

HB0237C 3- CSHB 237 (Jud)




sexual contact With a person W is under 16 years of agg, ad the
victim at tre time of the offense Is
g resicling & a e of the social unit in_ the
saTe d & the offender andl the offender is ina position
of authority over the victin, or
5) temporanly entrusted to the offender's care
T ASlZExogpt%SG . ickd i t(())regrqlol(h) of this section, if the
8 proviced in IS section, |
defengamns ctpéd of o %r MR CiMeS, Sentences of
Imprisonert shall un consecutively. |f the cefenchrt is  imprisoned
Lpon & previous juogvent of conviction for a crime, the juogvent shall
pr%ls% g}a%he the mmsoment QRS at the expiration of the tm
oS
*S 6 A 12%025 |sj et by ackling a rew stbsection to readt
h |f the defencnt heS been convicted of a0 or e cimes
Uncky 1141200 1141250 or 1141410 - 1141455 in which the
victim or victims of the crimes were minors and Ah Lgyrert on ay of
the convictions Fes not been entered, the court shall inpose e
consective period of inrisonert for each conviction.
* S 7 A 1255.155(c) Is avercedl to read
(c)  Trefollowing factors shall ke considered %the Sentencing
court and nay apgravate the presumptive tems set out in A 12.55.125:
?iﬂ{ a person, other then an acconplice, Sustained  physical
injury a a direct result of the defendant's condlct
(2) the oefendant's condlct dring the conmissn of - the
offense rmnlfested deliberate cruelty to another person;
(3) the cefencant wes the leader of a goup of three or

e Wo participated in the offense:
persors) tP:n deFemant emdoyed a angerous instrument in

CSHB 237 (Jud) HB0237C




furtherance of the offense;

~(5) the defencant krew or reasonadly should heve koan that
the victim of the offense wes particularly vulnerable or incapale  of
resistance de to adeced age, disability, 1l health, or exrene
youth or s for any other reason substantially incapable of exercis-
Ing nom ghysmal or mental poaess of resistance; o

(o) the cefencant's conclct created a risk of inminent
physical injury to three or mre persons, other than accomlices;
o (17) a prior felony conviction consickred for the pupose of
Invoking the presunptive tams of this chapter wes of a e Serious
class of offense tren the present offense;,
~(8) tre defencant's prior criminal history includes condlt
Involving aggravated Or repeated instances of assaultive behaviar.

" (9) the cefencant ke that the offense involved nore then
ore victim;

(10 tre comt constitut,in% tre offense ves antrg the ot
serious conolet inclucked in the definition of the offense;

(L1) the cefencntoommitted the offense pusuant to an

that the defencert either pay or ke paid for the  commission
of the offense, adl the pecuniary incentive wies beyord that  inherent
In the offense itself;

(12) the cefencartves on release undr A 1230020 or
12.30.040 for another felony cherge or conviction or for a msdkveanar
charge or conviction having assallt & a demet
| %13) the cefencirt knowingly dlirected the conclct constitut-
Ing the orfense at an active officer of the court or & an active or
formey judicial officer, prosecuting attomey, law erforcement offi-
cer, correctional enyloyee, fire fighter, emegeoy mecical techni-
clan, parameddc, aniulance attendant, or other eerTEyy responcer

HB0237C -5- CSHB 237 (Jud)




dring or hecause of the exercise of official outies;

| (14) the ciefencant wes a menber of an organized grawp of
five or mre persons, arl the offense wes committed” to further the
criminal ob%ectlves of the group; | |

i (15 thecefencarthes three or nore prior  felony  convic-
lons,

(16) the defengant's criminal conclct wies designed to obtain
Substantial oecu_nlarY_ n & the risk of prosecution and pungret
for the conalit i slight; S .

(L7) the offense was one of a continuing series of crimind
offenses conmitted I furtherance of illegal business activities  from
wihich the cefencant clerives a mgjor portion of the defendant's income

(18) the offense wes a e | |

A specified in A 1041 ad wes conmitted against a
Spouse, a former spouse, or a e of the social unit connsed
of thosdiving together in the sne dwelling & the  cfencant®

or
~(B) specified In A 1141410 - 1141460 ad v
committed against & minor, and the defendart hes engped in- the
SN or similar conduet involving the sane or another victim wo
Vi a mingr,

(19 thedefencant's prior criminal history incluces &
adjudication as a delinguent for conclct that wouldl héve been a felony
It conmitted by an aguit

(20) “the cefencant veson furough noer A 3330 or
parole or probation for another felony charge or conviction;

(21)  the cefendant hes a criminal history of repeated In-
stances of condbictviolative of criminal laws, whether - punishable s
felonies or mstemeanors; similar in nature to the offense for which

CSHB 237 (Jud) -6- HB02376




| 822) the cefendant km/virg¥ directed the conclt constitut-
Ing the offense at a victim because Of that person's race, sex, color,
creed, physical or mental disability, ancestry, or national origin;
g%? the efencint is cormcted of an offense  specified in
A 1171 and the offense involved the delivery of a controllec b
stance Lnokr aircurTstances manifesting an intent to distribute the
substance as part of a commerad enterprise; o
z(fé? the cefencant IS convicted of an offense specified In
A 1071 and the offense Ivoived the  transportation of - controlled
Sustanoss info the state, o
(25)  the cefencant is convicted of an offense  specified In
A 1171 and the offense involved large  quantities of a controlled
SUbStance
gg) the cefencint is convictedof an offense  specified In
A5 1171 ad the offense involved the distribution of a controlled
substance that Fedl leen aoulterated with a toxic subostance
* S 8 Rule 8(a), Alaska Rules of Griminal Procedre, is anercd 1o

readt
@  JONER(-CHENES o or more offenses nay be darged in
the e inclictiment or information in & Separate court for “each of-
fense If the offenses charged, whether felonies, miscermeanars or both,
(1) aeof the v or similar character ad It cn fe
oetermined before trial that 1t Is likely that evicence of are charged
offense wouldl ke admissible to prove another charged offense,
2) [CR are basedl on the saveact or transaction’™ or
(3) ae bessdontwo or nore actsor transactions  connected
together or constituting parts of a crman Sene o plan.
* S0 9 Rule 404(b), Alaska Rules of Evicence, Is averoedl to read

HB0237C -7~ CSHB 237(Jud)



(b) Other Crimes, Wrongs, or Acts.

(1) Bwcence of other crimes, or acts is not admissible
to prove the character of a person In orcer to Sowthat he acted in
corformity therewath. 1t ey, however, te admissible for other pur-
D0Ses, soh & proof of motive,  opportunity, intent,  preparation,
plan, knowlece, identity, or absence of mistake or accicent

SZ) Ina prosecution for a cine involving a physical or - sexua
assault oraouee of a minor, evicence of other acts by the cefencarnt
tonard the sane or another child is admissible to sowa anmin tae
or plan I admission of the evidence is not precluced by another ule
of evicence adl if tre prior offenses
(1) ae not too renote in time:

(11) are similar to the offense chargedt and
o (I'Itl \iere conmitted Lpon persons similar to - the  pros-
Ing WIESs,
* S 10, Section 9of this Adt s retroactive and applies
i A % t0 evicence of acts conmitted before the effective cate of
sAtad . .
(2) In trials involving offenses conmitted before the  effective
chte of this Act. o
* S 1L This At takes effect immediately under A5 01.10.070(c).

CSHB 237(Jud) -8- HB0237C



House Judiciary Committee

LETTER OF INTENT
CSHB 237 (Judiciary)

Sections 1 and 2

The changes to AS 11.41.110(a)(2) and 11.41.200¢(a)(3) are solely
intended as technical amendments to make it clear that the
language "intentionally performs an act" means "knowingly engages
in conduct". This amendment thus conforms the statutes to the
interpretation provided in Neitzel v. State. 655 P.2d 325 (Alaska
App. 1982).

Sections 3 and 4

The addition of AS 11.41.434(a)(

that the most serious forms of child sexual abuse are often
committed by those who live in the same household as the victim or
who are temporarily entrusted with the victim's care. Despite
having no legal authority over the victim, such persons are
nonetheless in a position of power such that even older children
often find it impossible to thwart their advances. Because other
subsections of these statutes already cover sexual misconduct with
persons under the age of 13, the new changes apply only to victims
from 13 to 15 years old. The cutoff at 16 years of age was
specifically chosen instead of the 18-year-old cutoff in other
subsections dealing with persons with legal or biological ties to
the victim .

a)(30 and 11.41.436(a)(5) recognizes
f

Sections 5 and 6

In enacting these sections, which require judges to impose some
consecutive period of incarceration for each sexual or physical
assault against a child, the legislature intends to leave to the
court full discretion in determining the length of the consecutive
term of incarceration. The court can impose whatever consecutive
time as it decides is appropriate pursuant to the sentencing
considerations in AS 12.55.005. One of the purposes of adopting a
mandatory consecutive sentencing scheme for offenses against
children is to express the Legislature's preference for judges to
impose some consecutive period of time so as to reflect the
community's abhorrence of these types of offenses, and to bring
home to the offender that some additional penalty must be paid for
each and every proven offense. In some cases, the court may find
that only a minimal period of consecutive time to serve may be
necessary while in other cases the court may find that a lengthy
consecutive term is required. Another purpose of this amendment
iIs to allow judges to fashion some consecutive period of suspended
time, with conditions of probation, to assure that offenders being
released from prison have an adequate period of supervision by the

1



court or the Department of Corrections.
Section 7

AS 12.55.155(c)(L18)(B) has been amended to create a new
aggravating factor for repeated sexual misconduct toward minors.
This change reflects the Legislature's intent that, although most
judges already take into account prior misconduct in sentencing,
it should be specifically recognized as a statutory aggravating
factor. It is not necessary that a conviction have been entered
to constitute this aggravating factor. This factor is also
intended to apply to incidents not resulting in convictions.

Prior convictions already trigger imposition of presumptive
sentencing, or can constitute a separate aggravating factor if
there are three or more felonies (AS 12.55.155(c)(15)) or if there
are repeated instances of similar conduct (AS 12.55.155(c)(21)).
Convictions used for those purposes are not intended to trigger
this aggravating factor. As used in this aggravating factor, the
phrase "same or similar conduct" is not intended to require a
strict analysis of statutory elements of offenses.

Section 8

The amendment to Rule 8 of the Alaska Rules of Criminal Procedure
is specifically intended to reverse the decision in Johnson v.
State. 730 P.2d 175 (Alaska App. 1986) to permit multiple offenses
to be joined for trial when evidence of one offense is admissible
to prove another. It is intended that the determination that
evidence w ill likely be cross-admissible bhe made before trial

This determination depends to a large extent on the state of the
prosecution's evidence. The courts should bhe given great latitude
to structure these pretrial proceedings to rely as much as
possible on offers of proof and other non-testimonial showings, so
as to avoid conducting a mini-trial, and to avoid situations where
defendants use this procedure to obtain pretrial depositions to
which they are not otherwise entitled. The determination on
cross-admissibility may also turn on the precise parameters of a
person's defense. A defendant who declines, in an ex parte in
camera hearing, to disclose a defense, which could have been
anticipated at this point in the proceedings and which would
render evidence of other offenses inadmissible, should be deemed
to have waived any objection to joinder.

Section 9

As the Alaska Court of Appeals has emphasized, "[a] sexually
abusing parent has tremendous control over his dependent
children. He can pick his time and place to minimize the risk of
discovery.l

Soper v. State 731 P.2d 537 (Alaska App. 1987) at 590. Evidence
of past acts is therefore particularly important when there is "
swearing contest between the parent denying unlawful conduct and

d



the child alleging it* because the evidence "may tend to make the
alleged incident appear much more plausible and probable." Id. at
590-1. However, having heard testimony about patterns of behavior
of many of these offenders, the Legislature finds that the
judiciary has drawn the line too narrowly in excluding evidence of
prior misconduct, particularly as to non-family members. The
Legislature therefore specifically intends to reverse the decision
in Bolden v. State. 720 P.2d 957 (Alaska App. 1986). The intent
of the Legislature is that, if the court finds that such prior bad
acts are relevant to a disputed fact at trial under a common
scheme or plan analysis, the court must still balance the
probative impact against the prejudicial effect of the evidence
pursuant to Evidence Rule 403. As used in this rule, the phrase
"similar acts" is not intended to be limited to statutory offenses
nor require a strict analysis of statutory elements. It is the
intent of the Legislature that this evidentiary provision w ill
apply not only to cases involving sexual assault, sexual abuse and
physical abuse against a child, but also to homicides where the
victim is a child and to cases involving unlawful exploitation of
children.
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MEMORANDUM
January 21, 1988

T0: House Judiciary Committee
FROM: Representative Fran Ulmer

SUBJECT: House Bill 237

~The proposed CS which you have in front of you today,
differs from original House Bill 237 in several significant ways

The original bill proposed combining several instances of
abuse into a new offense a pattern or practice of abuse. This
approach was designed to permit the court to try several
instances of abuse under one charge in one trial so that in cases
like Covington where the child victim could not identify with
Bre0|3|qn the time, date and place of each act of abuse, it would

e possible to convict the offender of abuse.

~_ During the interim, | have had many discussions wit
individuals regarding chis approach. We have researched othe
states to see whether similar legislation has been adopted. Onl
the State of Washington has approached child abuse in t
manner, with the passage of a new statute last spring. As of
this date, there have been no prosecutions under that section or
any appellate efforts to shed light on its constitutionality. As
you may remember from earlier testimony, the concern which the
public defender has regarding the "pattern or practice"” charge is
the constitutional requirement for a wunanimous jury.  Her
argument is that if you have several instances of abuse combined
in a "pattern or practice” charge that the jury may not be
unanimous as to which incidents occurred and which were committed
by the defendant.

~ Although there is considerable debate about how the court
might interpret the unanimous jury requirement in any challenge
to this new "pattern or practice’ charge, | have avoided this
debate in this proposed CS by attempting to solve the problem in
a different way. The CS no longer has a pattern or practice
charge for either physical or sexual abuse or assault. Instead,
%he tﬁ changes court rules which permit related cases to be tried
ogether.
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The question as to whether a court should sever or join a
case rests on a variety of factors, including the economy of
justice, the similarity and related nature of the ~charged
offenses, potential prejudice to the accused, convenience to the
parties, and other factors.

~CS HB 237 clarifies that cases should be joined if the
evidence of one charged offense would be admissible to prove

another charged offense. It is preferable to do so for many of
the parties 1involved; certainly for the court system and for the
efficiency of the administration of justice. It will save mone

and time. It accomplishes part of what | had hoped to accomplis
with a pattern or practice, but avoids the constitutional issue
altogether.

Another mador change in the proposed CS is new language
amending Rule 404. This new language is a recommendation from
the legislative committee of S.T.A.R. (Standing Together Against
Rape) and, | believe, is more narrowly focused in a way which
directly accomplishes the objective.

The third major change in the CS is the addition of an
aggravating factor to be considered at sentencing so that the
judge considers additional time for those offenders who abuse or
assault minor victims more than once.

The next major difference in the proposed CS is a definition
of the phrase “over whom the offender had authority™.  This
proposed new language will clarify that it is intended to cover
not only those individuals who reside within the household of the
victim, (e.g., a live-in boyfriend), but also cover someone who
is caring for the child, like a babysitter.

The final major difference between this CS and the original

bill is the addition of a section which clarifies sentencing for
concurrent and consecutive terms. Representative Ramona Barnes
introduced a bill which was passed by the Legislature and has

been interpreted by the courts to mean something quite different
than what was originally intended. Sections 4 and 5 are an
effort to restore some balance: if the offender is convicted of
multiple charges, his sentences should not all run concurrently.

In summary, this proposed CS deals with the issues of
joinder of cases, admissibility of -evidence, sentencing for
multiple offenders. | sincerely hope that after the testimony
from individuals who have experience with prosecuting these
cases, we'll have a clearer understanding of how these changes
will have a positive effect on the administration of criminal
justice in Alaska.



BILL NO: CS HB 237 (Judiciary)  DATE February 26, 1988
TITLE: An act relating to the  CONTACT: Barbara Miklos

physical and sexual assault and Executive Director

sexual abuse of children; amending Council on Domestic Violence
Rule 8(a) of the Alaska Rules of and Sexual Assault
Criminal Procedure; amending Rule Dept, of Public Safety

404(b) of the Alaska Rules of Evidence
and providing for an effective date.

The Council on Domestic Violence and Sexual Assault
supports CSHB 237(Jdudiciary) .

Sections 1 and 2 changes the language of the present 2nd

Degree murder and 1st Degree assault statutes, by
substituting the phrase "knowingly engages in conduct™ for
“intentionally performs an act™. This change simply brings

the language of the statutes into accordance with the way
it has been interpreted by the Alaska Court of Appeals.

Section 3 allows a charge of 1st Degree Sexual Abuse of a
Minor (SAM 1) to be brought against a person over 18 who
engages in sexual penetration with someone under 16 wbe is
living in the same household and 1is under the offender-"s

authority, or who has been temporarily entrusted to the
offender®s care. Under current statute, this offense would
be classified as SAM I only i1f the victim were under 13
years of age. Section 4 similarly amends the 2nd Degree
Sexual Abuse of a Minor (SAM i) statute to include

situations in which a person over 18 engages 1in sexual
contact with someone under 16 who 1is living in the same
household and under the offender’s authority, or who has

been temporarily entrusted to the offender"s care.
Currently, this offense 1is classified as 3rd Degree Sexual
Abuse of a Minor (SAM 111) if the victim is 13, 14 or 15
years of age. The kind of offense addressed by these

amendments is more likely to be repeated or continuous in
nature than a similar assault by someone who does not hold
a position of trust and authority over the child.
Children who have been abused by an authority Tfigure often
have long-term emotional and psychological problems which
stem from the abuse of power and Dbetrayal of trust in
assaults of that nature. The same protection afforded to
children who are abused by a parent should be extended to
children who are abused by other authority figures.

Sections 5 and 6 amend AS 12.55.025 to require that a
person convicted of two or more physical or sexual assaults
committed against a minor will be sentenced to some
consecutive period of imprisonment for each conviction.
The length of the consecutive period is to be determined by
the judge 1iIn each case.



Section 7 permits consideration of a defendant’s previous
sexual offenses against a minor as an aggravating Tfactor in
determining the presumptive sentence for a crime under AS

11.41.410 - 11.41.460. This enables the court to increase
the sentences of those offenders who have repeatedly
victimized children. The aggravating Tfactor applies to
conduct “similar” to the present offense; the defendant
need not have been tried or convicted for the previous
offense. This further protects child victims, since many

sexual assaults against children do not result in criminal
convictions.

Section 8 modifies Rule 8 of the Alaska Rules of Criminal
Procedure to allou two or more offenses to be charged in
the samo indictment orinformation 1if the offenses are of
the same or similar character and it can be determined
before trial that evidence of one charged offense would
likely be admissible to prove another charged offense, or
the offenses are based on the same act, or two or more acts
are connected together or constitute parts of a common
scheme or plan. Currently, a child may be required ™o
testify at numerous trials under certain circumstances,
(e.g-: if there are multiple victims). Even under the best
circumstances, testifying in court can be extremely
difficult for a child, as s/he may be required to confront
the defendant and relive the abuse again and again. This
amendment will lessen the trauma of the court process for
these victims.

Section 9 amends Rule 404(b) of the Alaska Rules of
Evidence to allow the introduction of evidence, 1iIn a trial
for physical or sexual assault or abuse of a minor, of
other similar acts by the defendant towards children in
order to show a common scheme or plan. This evidence is
allowable only if the prior offenses are reasonably recent,
similar to the offense charged, and committed against
persons similar to the prosecuting witness. Many sex
offenders fTollow a pattern in their offenses. Evidence of
previous similar acts 1is important to establish a framework
in which the jury may fFairly evaluate the victim’s
testimony regarding the charged acts.

Section 10 provides that the changes to the evidence rules
made in section 9 applies to acts and offenses committed
before the effective date of the Dbill. Section 11
establishes an immediate effective date.

Arthur English
Commissioner
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