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T h is  b i l l  rep ea ls  AS 1 2 .4 5 .1 5 0 , which provides th a t m a lic io u s  
a c c u sa tio n s , o r those la c k in g  probably cause, w i l l  su b je c t the 
com plainant to  immediate judgment " fo r  the costs o f disbursem ents o f the 
a c t io n ."  Th is  s ta tu te , d ra fte d  in  1900, has a lso  created con fu s io n  in  
la y  persons as to  th e ir  independent a u th o r ity  to  f i l e  p r iv a te  c r im in a l 
a c tio n s . Th is a u th o r ity  sim ply does not e x is t  in  A la ska . Both the 
Department o f Law and the A laska  Court System are recommending rep ea l o f 
the s ta tu te  due to  the confusion and the cost in vo lved  when la y  persons 
attem pt to  b rin g  com plaints as "p r iv a te  p ro s e c u to rs ."



In troduced : 2/11/87 ' wo0677h
R e fe rred : J u d ic ia ry  and
Finance

BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 121

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - -  FIRST SESSION

5 A B ILL

6 For an Act e n t i t le d : "An Act repea ling  a p ro v is io n  re la te d  to  payment o f

7 costs by p r iv a te  p ro se c u to r."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1. AS 12 .45 .150  is  repealed.

10

HB0121A - 1 - HB 121



L E T T E R  O F  I N T E N T  
H O U S E  J U D I C I A R Y  C O M M I T T E E  

H O U S E  B I L L  121

B y  r e p e a l i n g  A S  12.45.150, t h e  L e g i s l a t u r e  d o e s  n o t  
i n t e n d  t o  l i m i t  t h e  p r e s e n t  p r a c t i c e  a l l o w i n g  t h e  filing, 
b y  p r i v a t e  p a r t i e s ,  o f  m o t i o n s  for o r d e r s  t o  s h o w  c a u s e  
f o r  c r i m i n a l  c o n t e m p t  of court.

R^p. J o h n  Siihd, Chair, 
H o u s e  J u d i c i a r y  C o m m i t t e e
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« § 12 5̂.120 
‘  A '

VS 12.45.060 — iess called by thened or otherwise* recording, or a verbatim recital of the state and oral statement.

§ 12 .45 .130 C o d e  o f  C r im in a l  P r o c e d u r e § 12.45.150

.833 (F ile  No. 1288),

defect e x c lu d in g  
dure. [R epealed, 
S  12.47.]demeanors for s held to answer jured by the act i, the crime mayTile in the execu-
ch 8 SLA 1971)
>3 omission is not one
0 the private citizen 
o f the civil compro* 
nent o f the claim  for 
n the accident cannot
1 for a vio lation o f its 
e, Sup. Ct. Op. No. 
585 P .2d 878 (1978).

I*

Sec. 12.45.130. Acknow ledgm ent o f satisfaction by injured party. If the party injured appears before the court in which the defen­dant is bound to appear, at any time before trial, and acknowledges in writing that satisfaction has been received for the injury, the court may, on payment of the costs incurred, order the prosecution dismissed and the defendant discharged. The order is a bar to another prosecution for the same crime. (§ 6.14 ch 34 SLA 1962)
N O T E S  T O  D E C IS IO N S

T h e  c rim e  o f  le a v in g  the scene o f  an  
acc id en t is not amenable to c iv il compro­
mise. Hensel v. S la te , Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).

The act constituting the crime o f leaving 
the scene o f an accident is the fa ilu re  to 
stop and make the necessary exchanges o f 
information o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the p rivate citizen 
w ithin the meaning o f the civil compro­
mise statutes. Settlement o f the claim  for 
in ju ries resu lting from  the accident cannot 
settle the state ’s claim  for a vio lation o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).Sec. 12.45.140. Comprom ise or stay upon compromise by other means prohibited. A  crime may not be compromised or the prosecution or punishment upon a compromise dismissed or stayed except as provided by law. (§ 6.15 ch 34 SLA 1962)

N O T E S  T O  D E C IS IO N S

T h e  c rim e o f  le a v in g  the  scene o f  an  
acc id en t is not amenable to civ il compro­
mise. Hensel v. S ta le , Sup. C t. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 ( 1978).

The act constituting the crime o f leaving 
the scene o f an accident is the fa ilu re  to 
stop and make the necessary cxchungcs o f 
inform ation o r assistance a fte r the acci­

dent has occurred. This omission is not one 
which causes in ju ry  to the p rivate citizen 
w ithin the meaning o f the civil compro­
mise statutes. Settlement o f the claim for 
in ju ries resu lting from  the accident cannot 
settle the state's claim  fo r a vio lation o f its 
luws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile  No. 3719), 585 P .2d 878 (1978).Sec. 12.45.150. Order for private prosecutor to pay costs for malicious prosecution without probable cause. The name of a per­son who voluntarily appears before a judge, magistrate or grand jury to prosecute a person in a criminal action, either for a misdemeanor or felony, shall be endorsed upon the complaint, information, or indict­ment as a private prosecutor. I f  it is found by a judge, magistrate or court trying the action or hearing the proceeding that the prosecution is malicious or without probable cause, those facts shall be entered upon the record in the action or proceeding by the judge, magistrate or court. Upon making the entry, the judge, magistrate or court shall immediately render judgment against the private prosecutor for the costs and disbursements of the action or proceeding, which may be enforced by execution in the same manner as a judgment in a civil action. (§ 6.16 ch 34 SLA 1962; am § 16 ch 8 SLA  1971)

55



. 5 44.21.440 
'e ŝ necessary to

9hdvocacy when uired by law; ;ral government the use of those 14)d. (a) The com- ad litem, public >e commissioner n AS 44.21.410. ervice under ASiploy attorneys 410. Attorneys j office of public S 39.25.120. t for services of a the duties set ith attorneys to provide guard- 
i set out in AS f  compensation ’olved, the skill § 1 ch 55 SLA
vocacy office, this state may 'ublic advocacyocacy may not irney provides i 55 SLA 1984)md legal rep- whether per- he office, shall sts. (§ 1 ch 55

44 .23 .010 S t a t e  G o v e r n m e n t 44 .23 .020

omey to appear 
rt
lation and data 
n business

Sec. 44.23.010. Attorney general. The principal executive officer of the Department of Law is the attorney general. (§ 9 ch 64 SLA 1959)
C o lla te ra l re fe re n c e s . —  7 Am. Ju r . 

2d, A ttorney G enera l, 5 1 e t eeq.; 72 Am. 
Ju r . 2d, States, T errito rie s and 
Dependencies, 8 62.

7A C J .S . A ttorney General, 8 1 e l seq.; 
81A C J .S . States, 8 61.

Sec. 44.23.020. Duties, (a) The attorney general is the legal advisor of the governor and other state officers.(b) The attorney general shall(1) bring, prosecute and defend all necessary and proper actions in the name of the state for the collection of revenue;(2) represent the state in all civil actions in which the state is a party;(3) prosecute all cases involving violation of state law, and file infor­mations and prosecute all offenses against the revenue laws and other state laws where there is no other provision for their prosecution;(4) administer state legal services (including the furnishing of written legal opinions to the governor, the legislature, and all state officers and departments as the governor directs), and give legal advice on a law, proposed law or proposed legislative measure upon request by the legislature or a member of the legislature;(5) draft legal instruments for the state;(6) make a report to the legislature, through the governor, at each regular legislative session(A) of the work and expenditures of the office, and(B) on needed legislation or amendments to existing law; and(7) perform all other duties required by law or which usually pertain to the office of attorney general in a state;(8) prepare, publish and revise as it becomes useful or necessary to do so an information pamphlet on landlord and tenant rights and the means of making complaints to appropriate public agencies concerning landlord and tenant rights; the contents of the pamphlet and any revision shall be approved by the Department of Law, division of con­sumer protection, before publication. (§ 9-1-5 A CLA 1949; am § 1 ch 128 SLA 1959; § 9 ch 64 SL A  1959; am § 1 ch 8 SLA 1976)
N O T E S  T O  D E C IS IO N S

P ow e rs  an d  d u tie s  a re  those  
a sc rib ed  a t com m on  law . —  Th is section 
indicates that the oflice o f  the attorney 
genera) is to function w ith those powers 
and duties no rm a lly  ascribed to it  at

common law . Pub lic Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile  
No. 2071), 534 P .2d 947 (1975).

Under the common law, an attorney 
general is empowered to bring any

81
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February 10, 1987

The H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V  
June a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  the A l a s k a  
C o n s t i t u t i o n ,  -I am t r a n s m i t t i n g  a b i l l  that repeals 
AS 1 2 . 45.150, an o b s o l e t e  s t a t u t e  th a t  p r o v i d e s  for the 
p a y m e n t  o f  c o s t s  for " m a l i c i o u s  p r o s e c u t i o n s "  b r o u g h t  by 
p r i v a t e  pe r s o n s .  1/ T h i s  p r o v i s i o n  has b e e n  the c ause of 
some c o n f u s i o n  r e g a r d i n g  w h o  has the a u t h o r i t y  to i n s t i t u t e  
c r i m i n a l  cha r g e s .  In r e c e n t  m o n t h s  s e v e r a l  p e r s o n s  in the 
K e n a i  a r e a  ha v e  a t t e m p t e d  to file " c r i m i n a l  c h a r g e s "  a g a i n s t  
o t h e r  persons, p r i m a r i l y  p o l i c e  o f f i c e r s  w h o  ha v e  a r r e s t e d  
them, c i t i n g  A S  1 2 . 4 5 . 1 5 0  as t h e i r  a u t h o r i t y  to do ro.

W e l l - e s t a b l i s h e d  p r i n c i p l e s  of s t a t u t o r y  c o n s t r u c t i o n  
r e q u i r e  t h a t  t h e  l a n g u a g e  o f  AS 1 2 . 4 5 . 1 5 0  be  i n t e r p r e t e d  in 
c o n j u n c t i o n  w i t h  AS 4 4 . 2 3 . 0 2 0 ( b ) ( 3 ) ,  w h i c h  pl a c e s  
r e s p o n s i b i l i t y  in the a t t o r n e y  g e n e r a l  to " p r o s e c u t e  all 
c a s e s  i n v o l v i n g  v i o l a t i o n  of s t ate law." 2/ Thus  
AS 1 2 . 4 5 . 1 5 0  do e s  not p r o v i d e  a u t h o r i t y  for

1/ T h e  p r e c u r s o r  o f  p r e s e n t  AS 1 2 . 4 5 . 1 5 0  a p p e a r s  to first 
h a v e  b e e n  a d o p t e d  in' 1900; it w a s  a p p a r e n t l y  b a s e d  u p o n  an 
1882 s t a t u t e  fr o m  O r e g o n .  See Ann. A l a s k a  Codes, Pt. II, 
ch. 19, § 193-194 (Carter 1900). The p r o v i s i o n  w a s  i n c l u d e d  
in the f i r s t  c o d i f i c a t i o n  o f  A l a s k a ' s  c r i m i n a l  laws a f ter 
s t a t e h o o d .  See § 6.16, ch. 34, S L A  1962. E x c e p t  for m i n o r  

, t e c h n i c a l  a m e n d m e n t s  (for example, ch. 8, SLA 1971, a 
r e v i s o r ' s  b i l l  w h i c h  m a d e  t e c h n i c a l  c o r r e c t i o n s  r e l a t i n g  to 
the c o u r t  system, i n s e r t e d  the w o r d  "judge" in four pl a c e s 
in the s t a t u t e ) ,  t h e  l a n g u a g e  of AS 1 2 . 4 5 . 1 5 0  has re m a i n e d 
v i r t u a l l y  u n c h a n g e d  s i nce 1900.

2/ T h e r e  are rare i n s t a n c e s  in s o l e l y  p r i v a t e  d i s p u t e s  
w h e r e  it m i g h t  be a p p r o p r i a t e  for p r i v a t e  litig a n t s  to 
" p r o s e c u t e "  c a s e s  o f  c r i m i n a l  c o n t e m p t  as a w a y  of

(Footnote Continued)



Hon. B e n  G r u s s e n d o r f P a g e  2

the p r i v a t e  p r o s e c u t i o n  o f  a criminal case (i.e., m otions, 
p r e t r i a l  h e a r i n g s ,  trial, appeals, etc.). Instead, the s t a t u t e  
re f e r s  o n l y  to a p e r s o n  w h o  u n i l a t e r a l l y ,  anc'. w i t h o u t  the ad v i c e  
or c o n c u r r e n c e  o f  t h e  p o l i c e  o r  p r o s e c u t o r s ,  " v o l u n t a r i l y  a p p e a r s  
b e f o r e  a judge" to c o m p l a i n  about a m a t t e r  or b e f o r e  a g r a n d  j u r y  
to t e stify. A t  that p o i n t  the a t t o r n e y  g e n e r a l ,  t h r o u g h  a state 
p r o s e c u t o r ,  has the s t a t u t o r y  a u t h o r i t y  u n d e r  AS 4 4 . 2 3 . 0 2 0  to 
r e v i e w  the m a t t e r  and to h a n d l e  the ca s e  as a p p r o priate. 3/

T h e  p r i m a r y  p u r p o s e  of A f  I? ^5.150 was not to a u t h o r i z e  the 
fi l i n g  o f  c r i m i n a l  a c t i o n s  by  p r i v a t e  p e r s o n s , b u t  r a t h e r  to m a k e  
it c l e a r  t h a t  m a i i c i c u s  a c c u s a t i o n s ,  o r  t h o s e  J a c k i n g  p r o b a b l e  
cause, will s u b j e c t  the c o m p l a i n a n t  to i m m e d i a t e  j u d g m e n t  "for 
the c o s t s  o f  d i s b u r s e m e n t s  of the ac t i o n . "  However, the s t a tute 
is p o o r l y  d r a f t e d  and, as a l r e a d y  noted, has c r e a t e d  c o n f u s i o n  ir. 
lay p e r s o n s  as to t h e i r  i n d e p e n d e n t  a u t h o r i t y  tc file p r i v a t e  
c r i m i n a l  ac t i o n s .  F o r e o v e r , to the e x t e n t  that the s t a t u t e  
p r o v i d e s  for a jud.cr.cr* o f  c o s t s  to be r e n d e r e d  automatica.;ly arc 
" i m m e d i a t e l y "  it is p r o b a b l y  u n c o n s t i t u t i o n a l  as a v i o l a t i o n  cl: 
d u e  pro c e s s .  It d o e s  n o t  a l l o w  a p e r s o n  to ha v e  his "day in 
court" to fry to s h o w  t h a t  the a c c u s a t i o n  was in g o o d  faith. 
Th u s  the s t a t u t e  m i g h t  a l s o  be & d i s i n c e n t i v e  for p e o p l e  who 
m i g h t  o t h e r w i s e  b r i n g  c l o s e  or m a r g i n a l  c a s e s  to the a t t e n t i o n  of 
a judge or g r a n d  jury. T h e  repeal o f  the s t a t u t e  w i l l  e l i m i n a t e  
any l i n g e r i n g  c o n f u s i o n  r e g a r d i n g  the e x i s t e n c e  o f  "pr i v a t e  
p r o s e c u t o r s " ,  w h i l e  l e a v i n g  the c o m m o n  law protection;: a g a i n s t  
m a l i c i o u s  p r o s e c u t i o n s  intact.

The f i l i n g  o f  a c r i m i n a l  action, c L v i o u s l y  a v e r y  s e r i o u s  m a t­
ter. T h e  fact th a t  a c r i m i n a l  c h a r g e  has be e n  filed a g a i n s t  a 
p e r s o n  m a y  h a v e  a n e g a t i v e  e f f e c t  up o n  t^at p e r s o n ' s  r e p u t a t i o n ,  
p o s i t i o n  in the c o m m u n i t y ,  e m p l o y m e n t  o p p o r t u n i t i e s ,  etc. The 
n e e d  tc d e f e n d  o n e s e l f  a g a i n s t  criminal chsrcres m a y  a l s o  i m p o r c  a

(Footnote Continued)

e n f o r c i n g  o r d e r s  in c o n c e r t e d  d i v o r c e  cases. See, e . g . , P i c a s  v. 
D i g g s , CC 2 P. 2c. 550 (Alaska 1983). In all o ther situat i o n s ,  
how e v e r ,  AS  4 4 . 2 3 . 0 2 0 ( b ) (3; g i v e s  the a t t o r n e y  g e n e r a l  r o j c 
r e s p o n s i b i l i t y  for h a n d l i n g  c r i m i n a l  mat t e r s .

3/ A l s o  sco p.u’e " f j  , A l a s k a  F.ulec o f  C r i m i n a l  F r c c e e u r e ,  
w h i c h  p e r m i t s  p r o s e c u t i o n  b y  indirtirert cr.lv if the i n d i c t m e n t  is 
s i g n e d  by  the p r o s e c u t i n g  attorney.
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g r e a t  d e a l  o f  f i n a n c i a l  e x p e n s e  and e m o t i o n a l  strain. Th u s  
the p o w e r  tc i n s t i t u t e  crir.inr? p r o c e e d i n g s  o u g h t  not to 
r e s t  w i t h  a p r i v a t e  p a r t y  i n v o l v e d  in some s o r t  of v e n d e t t a  
o r  a p e r s o n a l  d i s p u t e  w i t h  a nother.

T h e r e  is no s u c h  t h i n g  as a " p r i v a t e  p r o s e c u t o r "  in A l a s k a ,  nor 
sh o u l d  t here be. B e c a u s e  AC 13.*'5.150 if a p p a r e n t l y  b e i n g  
i n t e r p r e t e d  b y  sore persons; as i m p l i c i t l y  r e c o g n i z i n g  such a 
p r o c e d u r e ,  and b e c a u s e  it p r o b a b l y  v i o l a t e s  due p r o c e s s  
r e q u i r e m e n t s ,  this o b s o l e t e  statute, s h o u l d  b e  repealed.
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BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE B ILL NO. 121

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - -  FIRST SESSION

5 A BILL

6 For an Act e n t i t le d : "An Act rep ea ling  a p ro v is io n  re la te d  to  payment o f

7 costs by p r iv a te  p ro se c u to r."

8 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1 . AS 12 .45 .150  is  repealed.

10

HB0121A - 1 - HB 121




