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L O C A L  B O U N D A R Y  C O M M I S S I O N  
N O V E M B E R  22, 1986 
P A G E  2

(1/1/13 2)  H e  r e f e r e n c e d  t h e  s t a n d a r d  r e q u i r i n g  t h a t  t h e  h e a l t h ,  

w e l f a r e  ^ n d  s a f e t y  o f  c i t y  r e s i d e n t s  is e n d a n g e r e d  b y  c o n d i t i o n s  

e x i s t i n g  o r  d e v e l o p i n g  in t h e  t e r r i t o r y ,  a n d  a n n e x a t i o n  w o u l d  

e n a b l e  t h e  c i t y  t o  r e m o v e  o r  r e l i e v e  t h o s e  c o n d i t i o n s .  H e  

i n d i c a t e d  t h a t  t h e  d e p a r t m e n t  d i d  n o t  a g r e e  w i t h  t h i s  a s s e r t i o n  

p r i m a r i l y  b e c a u s e  t h e  C i t y  o f  P e l i c a n  c o u l d  l e g a l l y  e x e r c i s e

e x t r a t e r r i t o r i a l  j u r i s d i c t i o n  o v e r  i t s  w a t e r s h e d .  H e  s t a t e d  t h a t  

t h e  c i t y ' s  p e t i t i o n  e x p r e s s e d  c o n c e r n  o v e r  t h e  d a n g e r  o f  

c o n t a m i n a t i o n  d u e  t o  t h e  l a c k  o f  a n  a d e q u a t e  s e w a g e  c o l l e c t i o n  

s y s t e m  e i t h e r  i n s i d e  o r  o u t s i d e  t h e  m u n i c i p a l  b o u n d a r i e s .  H e  

i n d i c a t e d  t h a t  b e c a u s e  t h e  s i t u a t i o n  e x i s t e d  b o t h  w i t h i n  t h e  c i t y  

a n d  o u t s i d e  t h e  e x i s t i n g  c i t y  l i m i t s ,  it d i d  n o t  s e e m  p a r t i c u l a r l y  

r e l e v a n t  t o  t h e  a n n e x a t i o n  p e t i t i o n .  H e  s t a t e d  t h a t  t h e

d e p a r t m e n t  c o n c l u d e d  t h a t  if t h e r e  w e r e  a n  a d e q u a t e  s e w a g e  

c o l l e c t i o n  s y s t e m  w i t h i n  t h e  c i t y ,  a n d  n o n e  in P e l i c a n  F l a t s ,  t h e  

d e p a r t m e n t ' s  a n a l y s i s  w o u l d  h a v e  v e r y  l i k e l y  r e s u l t e d  in a 

d i f f e r e n t  c o n c l u s i o n .

(1/ 1/ 175 ) H e  r e f e r e n c e d  t h e  s t a n d a r d  r e q u i r i n g  t h a t  a n n e x a t i o n  is 

n e c e s s a r y  t o  a c c o m p l i s h  a v a l i d  p u b l i c  p u r p o s e .  H e  n o t e d  t h a t  t h e  

p e t i t i o n e r s  a s s e r t e d  t h a t  a n n e x a t i o n  w o u l d  a l l o w  t h e  a r e a  p r o p o s e d  

f o r  a n n e x a t i o n  t o  b e c o m e  p a r t  o f  t h e  a p p r o v e d  P e l i c a n  c o a s t a l

M a n a g e m e n t  P l a n  a n d  h e l p  i n s u r e  p r o t e c t i o n  o f  P e l i c a n  C r e e k .

H e  s t a t e d  t h a t  t h e  d e p a r t m e n t  f e l t  t h a t  t h i s  c o n c e r n  w a s  n o t  

p a r t i c u l a r l y  r e l e v a n t  p r i m a r i l y  o n  t h e  b a s i s  o f  t h e  c i t y ' s  

s t a t u t o r y  a u t h o r i t y  t o  e x e r c i s e  e x t r a t e r r i t o r i a l  j u r i s d i c t i o n  w i t h  

r e s p e c t  t o  i t s  w a t e r s h e d .

(1 /1/ 195 ) H e  t h e n  s u m m a r i z e d  t h e  d e p a r t m e n t ' s  a n a l y s i s  o f  t h e  

r e l e v a n t  s t a n d a r d s  w h i c h  it  f e l t  a p p l i e d  to t h e  p r o p o s e d  

a n n e x a t i o n .  H e  s a i d  t h a t  t h e s e  w e r e  t h a t  t h e  C i t y  o f  P e l i c a n  

d e m o n s t r a t e d  t h a t  it is c a p a b l e  o f  a n d  w i l l i n g  t o  e x t e n d  f u l l

m u n i c i p a l  s e r v i c e s  t o  t h e  a r e a s  p r o p o s e d  f o r  a n n e x a t i o n  

i m m e d i a t e l y  u p o n  a n n e x a t i o n ,  e x c e p t  in t h o s e  s i t u a t i o n s  w h e r e  

p r o v i s i o n  o f  s u c h  s e r v i c e s  is i m p o s s i b l e  b e c a u s e  o f  a l a c k  o f

n e c e s s a r y  f a c i l i t i e s .  H e  n o t e d  t h a t  t h i s  c o n t e n t i o n  w a s  m a d e  i n  

t h e  p e t i t i o n  a n d  t h a t  t h e  d e p a r t m e n t ' s  i n v e s t i g a t i o n  h a d  r e s u l t e d  

i n  t h e  s a m e  c o n c l u s i o n .  H e  i n d i c a t e d  ti.at it  i s  t h e

r e s p o n s i b i l i t y  o f  t h e  p e c i t i o n e r  t o  s a t i s f y  t h e  c o m m i s s i o n  t h a t

t h e  C i t y  o f  P e l i c a n  w o u l d  p r o v i d e  f u l l  m u n i c i p a l  s e r v i c e s  t o  t h e  

a r e a  p r o p o s e d  f o r  a n n e x a t i o n  w i t h i n  a r e a s o n a b l e  t i m e ,  s h o u l d  t h e  

a n n e x a t i o n  b e  e f f e c t e d .

(1/ 1/230) M r .  K a n e  s t a t e d  t h a t  r e s i d e n t s  a n d  p r o p e r t y  o w n e r s  

w i t h i n  *-he a r e a  p r o p o s e d  f o r  a n n e x a t i o n  a r e  in n e e d  o f  m u n i c i p a l  

s e r v i c e s  w h i c h  t h e  c i t y  c o u l d  p r o v i d e  m o r e  e f f i c i e n t l y  t h a n  

a n o t h e r  m u n i c i p a l i t y .  H e  r e f e r e n c e d  e d u c a t i o n ,  f i r e  p r o t e c t i o n ,  

t r a s h  c o l l e c t i o n ,  h e a l t h  c l i n i c ,  m u n i c i p a l  l i b r a r y ,  s m a l l  b o a t

h a r b o r ,  p o l i c e ,  s n o w  r e m o v a l ,  c o m m u n i t y  c e n t e r  a n d  s t r e e t  

m a i n t e n a n c e  a s  e x a m p l e s .  H e  s t a t e d  t h a t  t h e s e  s e r v i c e s  c o u l d  b e  

m o s t  e f f i c i e n t l y  p r o v i d e d  b y  t h e  C i t y  o f  P e l i c a n  b u t  t h a t  t h e  

l e v e l  o f  d e l i v e r y  o f  s e v e r a l  o f  t h e  s e r v i c e s ,  s u c h  a s  f i r e  

p r o t e c t i o n ,  m i g h t  b e  l i m i t e d  t o  p o r t i o n s  o f  t h e  t e r r i t o r y  t o  t h o s e  

t i m e s  w h e n  l o w  t i d e  p e r m i t s  v e h i c u l a r  a c c e s s  t o  t h o s e  a r e a s .

(1/ 1/ 250 ) H e  s t a t e d  t h a t  t h e r e  is a r e a s o n a b l e  l i k e l i h o o d  t h a t  

f u t u r e  g r o w t h  a n d  d e v e l o p m e n t  w i l l  o c c u r  w i t h i n  t h e  t e r r i t o r y  a n d  

t h a t  a n n e x a t i o n  o f  t h e  t e r r i t o r y  w o u l d  e n a b l e  t h e  c i t y  t o  p l a n  f o r  

a n d  c o n t r o l  t h a t  d e v e l o p m e n t .  H e  i n d i c a t e d  t h a t  m o s t  n o t a b l e  in 

t h i s  r e s p e c t  is  t h e  c u r r e n t  s h o r t a g e  o f  l a n d  s u i t a b l e  f o r  

r e s i d e n t i a l  a n d  r e c r e a t i o n a l  d e v e l o p m e n t  w i t h i n  t h e  C i t y  o f  

P e l i c a n .  H e  s t a t e d  t h a t  t h i s  c o n s i d e r a t i o n  m o s t  s p e c i f i c a l l y  

a l l i e d  t o  t h a t  p o r t i o n  o f  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  

d e s c r i b e d  a s  P e l i c a n  F l a t s .
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(1/ 1/285) C o m m i s s i o n e r  A n d e r s o n  r e q u e s t e d  c o m m e n t s  f r o m  the 
p e t i t i o n e r ' s  r e p r e s e n t a t i v e ,  M a y o r  H a r r y  D av id s o n .

(1/ 1/325) M ay or  D a v i d s o n  s t a t e d  that  the p e t i t i o n  h a d  bee n 
d e v e l o p e d  with the lo ng  t e r m  w e l f a r e  of the e n t i r e  c o m m u n i t y  as 
the  h i g h e s t  p r i o r i t y .  He s t a t e d  tha t ci ty  s t af f had  c a r e f u l l y  
r e v i e w e d  the d e p a r t m e n t ' s  d r a f t  r e p o r t  and  r e c o m m e n d a t i o n  to the 
L o c a l  B o u n d a r y  C o m m i s s i o n  and a g r e e d  w i t h  the f i n d i n g s  of the 
d e p a r t m e n t .

(1 /1 /36 0)  C o m m i s s i o n e r  H a n s o n  a s k e d  M a y o r  D a v i d s o n  w h y  the 
p r o p o s e d  a n n e x a t i o n  of P e l i c a n  F l a t s  w as  as l a r g e  as it was.

(1/ 1/ 370 ) Ma yo r D a v i d s o n  s t a t e d  tha t it i n c l u d e d  the c i t y ' s  
w a t e r s h e d .

(1/1/380) C o m m i s s i o n e r  E d e r  i n d i c a t e d  that  it a l s o  c o n f o r m e d  to 
s e c t i o n  lines, w h i c h  m a d e  it a r e a s o n a b l e  d e m a r c a t i o n  for an 
a n n e x a t i o n .

(1 / 1/ 380 ) C o m m i s s i o n e r  H a n s o n  a s k e d  if w a t e r s h e d  p r o t e c t i o n  was  a 
m a j o r  c o n s i d e r a t i o n  r e l e v a n t  to the a n n e x a t i o n .

(1 /1 /380) M a yo r  D a v i d s o n  r e s p o n d e d  th at  it was.

(1/ 1/400) C o m m i s s i o n e r  A n d e r s o n  r e q u e s t e d  c o m m e n t s  f r o m  o t h e r  
i n t e r e s t e d  p ar ti es.

(1 / 1/ 405 ) C a r o l y n  P a y d e n  i n d i c a t e d  that sh e  w i s h e d  to be on 
r e c o r d  as o b j e c t i n g  to the p r o p o s e d  a n n e x a t i o n  p r i m a r i l y  on the 
b a s i s  of l i f e s t y l e  a n d  her b e l i e f  that  the ar e a was not u r b a n  in 
c h a r a c t e r .  She s a i d  tha t she felt  it was  u n f o r t u n a t e  that the 
p e o p l e  in the a r e a  m i g h t  be r e q u i r e d  to pay  p r o p e r t y  t a xe s to 
r e c e i v e  se rv i c e s .  S h e  i n d i c a t e d  that her ri gh ts  w e r e  b e i n g  
v i o l a t e d ,  that she had  s p en t f i f t e e n  y e a r s  p a y i n g  for a h o u s e  in 
the a r e a  and that the a n n e x a t i o n  was b e i n g  i m p o s e d  up o n her.

(1/ 1/ 450 ) Kay H a r r e l l  i n d i c a t e d  that she wa s r e p r e s e n t i n g  her 
h u s b a n d  and  two c h i l d r e n .  She  s t a t e d  that un ti l r e c e n t l y ,  her 
f a m i l y  had re nte d p r o p e r t y  in the a r e a  p r o p o s e d  for a n n e x a t i o n  but 
w e r e  p r e p a r i n g  to buy p r o p e r t y  and t h e r e f o r e  had  an i n t e r e s t  in 
the a n n e x a t i o n .  Sh e  e x p r e s s e d  d o u b t  as to w h e t h e r  the C i t y  of 
P e l i c a n  c o u l d  p r o v i d e  the r e s i d e n t s  of the are a p r o p o s e d  for 
a n n e x a t i o n  with  full c i t y  s e r v i c e s  w i t h i n  a r e a s o n a b l e  p e r i o d  of 
time.

(1/ 1/490) At the r e q u e s t  of the c o m m i s s i o n ,  G e n e  K a n e  e x p l a i n e d  
that  on e of the c o n s i d e r a t i o n s  that the c o m m i s s i o n  a p p l i e s  w h e n  
r e v i e w i n g  p r o p o s e d  b o u n d a r y  c h a n g e s  is the a b i l i t y  and w i l l i n g n e s s  
of th e a n n e x i n g  m u n i c i p a l i t y  to e x t e n d  full m u n i c i p a l  s e r v i c e s  to 
the a n n e x e d  area  e x c e p t  in t h o s e  s i t u a t i o n s  w h e n  e x t e n s i o n  of
s e r v i c e  is i m p o s s i b l e  b e c a u s e  of the lack of n e c e s s a r y  
f a c i l i t i e s .  He s t a t e d  that the department- was a w a r e  of c o n c e r n  of 
s e v e r a l  r e s i d e n t s  of P e l i c a n  F l a t s  r e g a r d i n g  a c c e s s  to the ar ea
d u r i n g  c e r t a i n  tide  stag es .

He  i n d i c a t e d  that the d e p a r t m e n t  was  c o n v i n c e d  that the C i t y  of
P e l i c a n  wa s  p r e p a r e d  to e x t e n d  v i r t u a l l y  e v e r y  m u n i c i p a l  s e r v i c e  
to the ar e a p r o p o s e d  for a n n e x a t i o n  and that one s e r v i c e  the 
d e p a r t m e n t  c a r e f u l l y  c o n s i d e r e d  w a s  fir e p r o t e c t i o n .  He 
a c k n o w l e d g e d  that d e p a r t m e n t  was a w a r e  that it was d i f f i c u l t  to
t r a n s p o r t  c e r t a i n  ty pes  of fire a p p a r a t u s  to the area p r o p o s e d  for 
a n n e x a t i o n  du r i n g  c e r t a i n  ti mes  of the day  but that the d e p a r t m e n t  
was c o n v i n c e d  that the C i t y  of P e l i c a n  w o u l d  ma k e e ve ry  e f f o r t  to 
a c c o m m o d a t e  the n e e d  for fire  p r o t e c t i o n  in the "flats" as so o n as 
it is a b l e  to do so.
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(1/ 1/ 53 5)  M s .  H a r r e l l  i n d i c a t e d  t h a t  t h e  b r i d g e  t o  P e l i c a n  F l a t s

c o u l d  n o t  s u p p o r t  t h e  c i t y ' s  f i r e  t r u c k .  S h e  s t a t e d  t h a t  s h e

w o n d e r e d  w h e r e  t h e  m o n e y  w o u l d  b e  f o u n d  t o  e n s u r e  t h a t  t h a t  

p o r t i o n  o f  t h e  c o m m u n i t y  w o u l d  r e c e i v e  f i r e  p r o t e c t i o n .

(1/ 1/550) C o m m i s s i o n e r  E d e r  a s k e d  G e n e  Ka ne  if Ms. H a r r e l l ' s
c o n c e r n s  w e r e  valid.

(1/1 /565) G e n e  K a n e  s t a t e d  that the C i t y  of P e l i c a n  ha d two
p i e c e s  of fire  f i g h t i n g  a p p a r a t u s  an d that the n e w e r  p i e c e  of
e q u i p m e n t  was too l a r g e  for the b r id g e.  He i n d i c a t e d  t h a t  t h e r e  
are  o t h e r  types of fi r e f i g h t i n g  a p p a r a t u s  w h i c h  c o u l d  u t i l i z e  the 
b r i d g e .

(1/ 1/ 600 ) C o m m i s s i o n e r  H a n s o n  a s k e d  Ms. H a r r e l l  a b o u t  the
r e f e r e n c e  to d i s c r i m i n a t i o n  in p o i n t  th ree  of the p e t i t i o n  
s u b m i t t e d  by the S e c t i o n  20 A s s o c i a t i o n .  He a s k e d  a b o u t  the
" t h r e e  o th er  are as " r e f e r e n c e d  in the p e t i t i o n  w h i c h  a l l e g e d l y
r e c e i v e d  city s e r v i c e s .

(1 /1 /62 0)  M s .  H a r r e l l  r e s p o n d e d  t h a t  s h e  w a s  p r o b a b l y  r e f e r r i n g  

t o  t h e  " P h o n o g r a p h  a r e a "  t h e  " p l a y g r o u n d "  a r e a ,  t h e  " S u n n y s i d e "  

a r e a  o r  t h e  " m i n e " ,  b u t  w a s  n o t  c e r t a i n .

(1/1/6 45)  C o m m i s s i o n e r  H a n s o n  a s k e d  M s .  H a r r e l l  if t h e  a r e a s

r e f e r e n c e d  w e r e  p h y s i c a l l y  s e p a r a t e d  f r o m  P e l i c a n .

(1/1/650) M s .  H a r r e l l  s t a t e d  t h a t  t h e  S u n n y s i d e  a r e a  is

a c c e s s i b l e  b y  s k i f f ,  a s  w e r e  p o r t i o n s  o f  t h e  a r e a  p r o p o s e d  f o r  
a n n e x a t i o n .  S h e  s t a t e d  t h a t  t h e r e  a r e  t r a i l s ,  s u c h  a s  a n  o l d  b e a r  

t r a i l ,  w h i c h  c o u l d  b e  u s e d  t o  a c c e s s  p o r t i o n s  o f  t h e  a r e a s  s h e

r e f e r e n c e d .

(1 /1/ 665 ) C o m m i s s i o n e r  H a n s o n  a s k e d  if  t h o s e  a r e a s  w e r e  u p  t o

o n e - h a l f  m i l e  f r o m  t h e  e x i s t i n g  b o u n d a r i e s  o f  t h e  C i t y  o f  P e l i c a n .

(1 /1/670) Ms. H a r r e l l  r e p l i e d  that  the y were.

(1/1/675) C o m m i s s i o n e r  H a n s o n  a s k e d  if t h e  a r e a  i n  w h i c h  s h e

l i v e d  w a s  a d j a c e n t  t o  P e l i c a n ' s  e x i s t i n g  b o u n d a r i e s .

(1 /1/680) M s .  a r r e l l  r e p l i e d  t h a t  t h e  a r e a  i n  w h i c h  s h e  r e s i d e d  

w a s  a d j a c e n t  t o  t h e  e x i s t i n g  m u n i c i p a l  b o u n d a r i e s .  S h e  s t a t e d  

t h a t  o n e  r e s i d e n c e  w i t h i n  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  w a s

a c c e s s i b l e  b y  s k i f f  o n l y .  S h e  a l s o  s t a t e d  t h a t  a n  i s l a n d  w h i c h

w a s  n o t  p r o p o s e d  f o r  a n n e x a t i o n  wr.s m o r e  a c c e s s i b l e  t h a n  p o r t i o n s  

o f  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n .

(1/ 1/729) Ms. V i v i a n  W i e r t a  i n d i c a t e d  that sh e h a d m o v e d  to
P e l i c a n  F l a t s  w i t h  her f a m i l y  in 1951, b u il t a h o m e  t h e r e  and 
l i v e d  t h e r e  since. Sh e said e f f o r t s  to a nn ex  P e l i c a n  F l a t s  ha d
o c c u r r e d  before, but that r e s i d e n t s  of P e l i c a n  F l a t s  d i d  not
a p p r o v e  of a n n e x a t i o n  on the p r e v i o u s  o c c a s i o n  and s t i l l  did  not
a p p r o v e .  She s t a t e d  that P e l i c a n  wa s a fi rst  c l a s s  c i t y  b e c a u s e
it had  a h a l f - m i l e  road to the g a r b a g e  dump.

S h e  s t a t e d  t h a t  t h e  C i t y  o f  P e l i c a n  w a s  o v e r s t e p p i n g  i t s  a u t h o r i t y  

b y  a t t e m p t i n g  t o  a n n e x  P e l i c a n  F l a t s .  S h e  s t a t e d  t h a t  n o  b e n e f i t s  

w o u l d  a c c r u e  t o  r e s i d e n t s  o f  P e l i c a n  F l a t s  if t h e  a r e a  w e r e  

a n n e x e d  t o  t h e  C i t y  o f  P e l i c a n .  S h e  s t a t e d  t h a t  r e s i d e n t s  o f

P e l i c a n  F l a t s  p a i d  s a l e s  t a x e s  w h e n  t h e y  s h o p p e d  in P e l i c a n  a n d  

w o u l d  c o n s e n t  t o  p a y  p r o p e r t y  t a x e s ,  t h e r e f o r e  a n n e x a t i o n  w a s  n o t  

w a r r a n t e d .

C o m m i s s i o n e r  H a n s o n  a s k e d  if r e s i d e n t s  o f  t h e  a r e a  w o u l d  p a y

p r o p e r t y  t a x e s  e v e n  if t h e i r  p r o p e r t y  w a s  n o t  l o c a t e d  w i t h i n  t h e

c i t y  l i m i t s .
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(1/ 1/ 800 ) M s .  W i e r t a  s t a t e d  t h a t  t h i s  w a s  a c c u r a t e .

(1/1/810) C o m m i s s i o n e r  H a n s o n  a s k e d  if  t h e  r e l u c t a n c e  of t h e  

r e s i d e n t s  o f  P e l i c a n  F l a t s  t o  b e  b e  a n n e x e d  t o  t h e  C i t y  o f  P e l i c a n  

w a s  b a s e d  u p o n  a r e l u c t a n c e  t o  b e  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  of 

t h e  c i t y .

(1/ 1/8 15)  M s .  W i e r t a  s t a t e d  t h a t  a n n e x a t i o n  w o u l d  r e s u l t  i n  a 

l o s s  o f  p r i v a c y  t o  t h e  r e s i d e n t s  of P e l i c a n  F l a t s .

(1/1/830) B r a d  P a y d e n  s t a t e d  t h a t  h e  h a d  b e e n  a p r o p e r t y  o w n e r  in  

P e l i c a n  F l a t s  f o r  f i f t e e n  y e a r s  a n d  o b j e c t e d  t o  t h e  p r o p o s e d  

a n n e x a t i o n .  H e  s t a t e d  t h a t  a n n e x a t i o n  w o u l d  i m p a c t  h i s  r i g h t s  t o  

o w n  p r o p e r t y  a f t e r  p a y i n g  f o r  it a n d  w o u l d  t h e r e f o r e  r e s u l t  in 

v i o l a t i o n  o f  h i s  c i v i l  r i g h t s .

(1/ 1/8 60)  C o m m i s s i o n e r  H a n s o n  a s k e d  i f  t h e  C i t y  o f  P e l i c a n  

i m p o s e d  a n y  z o n i n g  r e s t r i c t i o n s .

(1/1/8 75)  M r .  P a y d e n  s t a t e d  t h a t  h e  d i d  n o t  k n o w  o f  a n y  s p e c i f i c  

b u i l d i n g  c o d e s  b u t  t h a t  h e  w a s  s u r e  t h e r e  w o u l d  b e  c e r t a i n  c o d e s  

a n d  g u i d e l i n e s  i m p o s e d  if a n n e x a t i o n  w e r e  e f f e c t e d .

(1/ 1/900) M s .  H a r r e l l  s t a t e d  t h a t  h e r  f a m i l y  w a s  in  t h e  p r o c e s s

b u y i n g  p r o p e r t y ,  t h a t  s h e  h a d  a g a r d e n  a n d  s h e  c o u l d  b u i l d  a s  s h e  

c h o s e  u p o n  h e r  p r o p e r t y .  S h e  s t a t e d  t h a t  m o s t  o f  P e l i c a n  w a s  

b u i l t  u p o n  t i d e  f l a t s  a n d  t h e r e  w a s  l i m i t e d  a r e a  u p o n  w h i c h  t o  

b u i l d .  S h e  s t a t e d  h e r  p r o p e r t y  w a s  d e s i r a b l e  b e c a u s e  t h e r e  w a s  

r o o m  t o  b u i l d  a n d  e x p a n d  h e r  h o m e .  S h e  s t a t e d  t h a t  s h e  w a s  n o t  

s u r e  if t h e  r e s i d e n t s  o f  P e l i c a n  w e r e  a w a r e  o f  t h e  e f f e c t  o f  

a n n e x a t i o n  u p o n  a c t i v i t i e s  o n  t h e  F l a t s .  S h e  s t a t e d  t h a t  a l l  

a c t i v i t i e s  o n  t h e  f l a t s  w o u l d  b e  r e g u l a t e d  a s  a c o n s e q u e n c e  o f  

a n n e x a t i o n .

(1/ 1/9 95)  K e n n e t h  W i e r  s t a t e d  t h a t  h e  o b j e c t e d  t o  a n n e x a t i o n  

b e c a u s e  t h e  d u m p  h a d  a l r e a d y  b e e n  t a k e n  a w a y  b y  t h e  c i t y  a n d  h e  

c o u l d  n o t  r i d e  h i s  b i k e  t h e r e .  H e  s t a t e d  t h a t  if t h e  f l a t s  w e r e  
a n n e x e d ,  h e  c o u l d  n o t  r i d e  h i s  b i k e  t h e r e ,  e i t h e r .

( 1/ 1/1 025 ) I n  r e s p o n s e  t o  a q u e s t i o n  b y  t h e  c o m m i s s i o n ,  M a y o r

D a v i d s o n  s t a t e d  t h a t  t h e  C i t y  o f  P e l i c a n  h a d  z o n i n g  o r d i n a n c e s ,  

b u i l d i n g  p e r m i t s  w e r e  r e q u i r e d  a n d  r e s t r i c t i o n s  w e r e  p l a c e d  u p o n  

d e v e l o p m e n t  w i t h i n  f i v e  f e e t  o f  t h e  p r o p e r t y  l i n e .  H e  s t a t e d  t h a t  

t h e s e  w e r e  f o r  s a f e t y  p u r p o s e s  a n d  t o  e n s u r e  r e a s o n a b l e  g r o w t h  a n d  

d e v e l o p m e n t .  H e  e x p r e s s e d  t h a n k s  t o  t h e  d e p a r t m e n t  a n d  t h e  L o c a l  

B o u n d a r y  C o m m i s s i o n .

( 1 / 1 /1 05 5)  C o m m i s s i o n e r  H a n s o n  a s k e d  M a y o r  D a v i d s o n  t o  

d i s t i n g u i s h  b e t w e e n  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  a n d  t h e  o t h e r  

n e a r b y  a r e a s  s u c h  a s  S u n n y s i d e .

( 1 / 1/ 10 90 )  M a y o r  D a v i d s o n  s t a t e d  t h a t  t h e r e  w e r e  n o  p l a n s  f o r

f u r t h e r  a n n e x a t i o n .  H e  i n d i c a t e d  t h a t  t h e  d i f f e r e n c e  b e t w e e n  t h e  

a r e a  p r o p o s e d  f o r  a n n e x a t i o n  a n d  o t h e r  a r e a s  w a s  t h e  f a c t  t h a t

P e l i c a n  F l a t s  w a s  c o n t i g u o u s  t o  t h e  e x i s t i n g  m u n i c i p a l  b o u n d a r i e s .

( 1 / 1 /1 12 5)  C o m m i s s i o n e r  E d e r  a s k e d  if  it w e r e  l e g a l  t o  r i d e  b i k e s  

w i t h i n  t h e  b o u n d a r i e s  of t h e  C i t y  of  P e l i c a n .

(1 /1 /1 13 0)  M a y o r  D a v i d s o n  i n d i c a t e d  t h a t  a n  i n d i v i d u a l  o v e r  t h e  

a g e  o f  s i x t e e n  c o u l d  r i d e  b i k e s  w i t h i n  t h e  c i t y  l i m i t s .

A t  t h i s  p o i n t ,  it w a s  e v i d e n t  t h a t  n o  o t h e r  p u b l i c  c o m m e n t s  w e r e  

f o r t h c o m i n g  f r o m  P e l i c a n  t e l e c o n f e r e n c e  p a r t i c i p a n t s .
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(1/ 1 /1 15 0)  C o m m i s s i o n e r  A n d e r s o n  a p o l o g i z e d  f o r  t h e  c o m m i s s i o n ' s  

i n a b i l i t y ,  d u e  t o  w e a t h e r  c o n d i t i o n s ,  t o  b e  p h y s i c a l l y  p r e s e n t  i n  

P e l i c a n .  S h e  a d j o u r n e d  t h e  p u b l i c  h e a r i n g  a n d  i n d i c a t e d  t h a t  

i n t e r e s t e d  p a r t i e s  i n  P e l i c a n  c o u l d  r e m a i n  o n  t h e  t e l e c o n f e r e n c e  

l i n e  t o  l i s t e n  t o  t h e  d e c i s i o n a l  s e s s i o n .

( 1 /1 /1 160 ) C o m m i s s i o n e r  A n d e r s o n  i n d i c a t e d  t h a t  s h e  w o u l d  

e n t e r t a i n  a m o t i o n  t o  b e g i n  a d e c i s i o n a l  m e e t i n g .

(1 / 1/ 11 65 ) M / S :  H a n s o n / E d e r :  T o  o p e n  a d e c i s i o n a l  s e s s i o n  o n

t h e  p e t i t i o n  f o r  a n n e x a t i o n  o f  t e r r i t o r y  b y  t h e  C i t y  o f  P e l i c a n .  

T h e  m o t i o n  w a s  a p p r o v e d  u n a n i m o u s l y .

(1/ 1 /1 19 5)  M / S :  G r e i s t / H a n s o n :  T o  a p p r o v e  t h e  p e t i t i o n  a s

s u b m i t t e d .

( 1 /1 /1 206 ) C o m m i s s i o n e r  H a n s o n  s t a t e d  t h a t  t h e  r e p o r t  p r o v i d e d  b y  

t h e  d e p a r t m e n t  a n d  c o m m e n t s  p r o v i d e d  b y  M a y o r  D a v i d s o n  i n d i c a t e d  

t h a t  f o u r  o r  f i v e  o f  t h e  s t a n d a r d s  f o r  a n n e x a t i o n  w e r e  m e t .  H e  

s t a t e d  t h a t  it w a s  c l e a r  t h a t  c i t y  s e r v i c e s  w e r e  p r o v i d e d  t o  t h e  

a r e a  a n d  t h a t  r e s i d e n t s  o f  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  w e r e  

w i l l i n g  t o  p a y  t a x e s  f o r  t h o s e  s e r v i c e s .  H e  s t a t e d  t h a t  t h o s e  

f a c t s  c o m p o r t e d  w i t h  s t a n d a r d  e i g h t .  H e  n o t e d  t h a t  a t  l e a s t  a 

p o r t i o n  o f  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  w a s  u r b a n  in  c h a r a c t e r  

a n d  w a s  d i r e c t l y  a d j a c e n t  t o  t h e  c i t y .  T h e  t e r r i t o r y  w a s  i n  n e e d  

o f  m u n i c i p a l  s e r v i c e s  i n  t h a t  t h e  s e r v i c e s  a r e ,  i n  m o s t  c a s e s ,  

a l r e a d y  p r o v i d e d .  H e  a s k e d  G e n e  K a n e  f o r  c l a r i f i c a t i o n .

(1 / 1/ 126 5)  G e n e  K a n e  i n d i c a t e d  t h a t  t h e  C i t y  o f  P e l i c a n  p r o v i d e d  

e d u c a t i o n ,  f i r e  p r o t e c t i o n ,  t r a s h  c o l l e c t i o n ,  h e a l t h  c l i n i c ,  
m u n i c i p a l  l i b r a r y ,  s m a l l  b o a t  h a r b o r ,  p o l i c e ,  s n o w  r e m o v a l ,  

c o m m u n i t y  c e n t e r  a n d  s t r e e t  m a i n t e n a n c e  t o  r e s i d e n t s  o f  t h e  a r e a  

p r o p o s e d  f o r  a n n e x a t i o n .

( 1 / 1/ 13 33 ) C o m m i s s i o n e r  H a n s o n  s t a t e d  t h a t  it w a s  c l e a r  t h a t  t h e  

p o p u l a t e d  p o r t i o n s  o f  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n  r e c e i v e d  

c i t y  s e r v i c e s  o n  a n  e x t r a t e r r i t o r i a l  b a s i s .  H e  n o t e d  t h a t  if  t h e  

s e r v i c e s  w e r e  p r o v i d e d ,  t h e y  m u s t  b e  n e e d e d .  H e  s t a t e d  t h a t  

i n f o r m a t i o n  r e c e i v e d  i n d i c a t e d  t h a t  t h e r e  w a s  a l i k e l i h o o d  of 

f u t u r e  g r o w t h  a n d  d e v e l o p m e n t .  H e  s t a t e d  t h a t  t h e  o n l y  t h i n g  t h a t  

h a d  n o t  b e e n  a d d r e s s e d  c o n c e r n e d  w h e t h e r  t h e  r e s t  o f  P e l i c a n  F l a t s  

m e t  t h e  s t a n d a r d .

(1/ 1 /1 40 0)  G e n e  K a n e  r e f e r e n c e d  a p r o p o s a l  u n d e r  d i s c u s s i o n  

c o n c e r n i n g  p o s s i b l e  l e a s e  o r  p u r c h a s e  o f  t h e  P e l i c a n  C o l d  S t o r a g e  

e l e c t r i c  u t i l i t y  f a c i l i t i e s  b y  t h e  C i t y  o f  P e l i c a n .  T h e  u t i l i t y ' s  

h y d r o e l e c t r i c  a n d  d i e s e l  g e n e r a t i n g  e q u i p m e n t  w a s  l o c a t e d  in  t h e  

a r e a  p r o p o s e d  f o r  a n n e x a t i o n .  I f  a n n e x a t i o n  o f  t h e  a r e a  c o u l d  

f a c i l i t a t e  a n  a r r a n g e m e n t  b e n e f i c i a l  t o  t h e  a r e a ' s  o n l y  m a j o r  

p r i v a t e  e m p l o y e r ,  a n n e x a t i o n  c o u l d  h e l p  s e c u r e  c o n t i n u e d  

e m p l o y m e n t  f o r  r e s i d e n t s  o f  t h e  c o m m u n i t y  a n d  w o u l d  t h e r e f o r e  

s e r v e  a v a l i d  p u b l i c  p u r p o s e .

(1 /1 /1 47 0)  C o m m i s s i o n e r  H a n s o n  i n d i c a t e d  t h a t  h e  a g r e e d  w i t h  

c o n c l u s i o n s  r e a c h e d  in t h e  d e p a r t m e n t ' s  r e p o r t  a n d  w o u l d  a l s o  a d d  

t h a t  t h e  p r o p o s e d  b o u n d a r y  c h a n g e ,  a s  it r e l a t e d  t o  P e l i c a n  F l a t s ,  

c o n f o r m e d  to t h e  s t a n d a r d  o f  " o t h e r  v a l i d  p u b l i c  p u r p o s e . "  H e  

s t a t e d  t h a t  it w a s  o b v i o u s  t h a t  t h e  a r e a  r e f e r r e d  t o  a s  " t r a c t  1" 

w a s  t o t a l l y  s u r r o u n d e d  b y  t h e  c i t y ' s  b o u n d a r i e s ,  t h a t  " t r a c t  2" 

w a s  w h o l l y  o w n e d  b y  t h e  c i t y .  H e  s t a t e d  t h a t  t h o u g h  t h e r e  w a s  

o p p o s i t i o n  t o  t h e  p r o p o s e d  a n n e x a t i o n  b y  r e s i d e n t s  of a p o r t i o n  o f  

t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n ,  t h e  p u b l i c  i n t e r e s t  w o u l d  b e  

s e r v e d  b y  t h e  a n n e x a t i o n .

(1 / 1/ 15 00 ) C h a i r m a n  E d e r  s t a t e d  t h a t  h e  a g r e e d  t h a t  s t a n d a r d s  

t w o ,  t h r e e ,  f o u r ,  f i v e ,  e i g h t  a n d  n i n e  w e r e  m e t  a n d  n o t e d  t h a t  

o n l y  o n e  s t a n d a r d  n e e d s  t o  b e  m e t  f o r  t h e  c o m m i s s i o n  t o  a p p r o v e  a n  

a n n e x a t i o n  p e t i t i o n .
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(1/ 1 /1 53 0)  C o m m i s s i o n e r  H a n s o n  s t a t e d  that even t ho u g h  r e s i d e n t s  
of the ar ea  w e r e  not d i s p o s e d  to a n n e x a t i o n ,  the p u b l i c  i n t e r e s t  
w o u l d  be s e r v e d  by the p r o p o s e d  b o u n d a r y  c h a n g e  and t h e r e f o r e  the 
l e g i s l a t i v e  r e v i e w  m e t h o d  of a n n e x a t i o n  is the a p p r o p r i a t e  m a n n e r  
to p r o c e e d  in this s i t u a t i o n .

(1/ 1 /1 54 4)  C o m m i s s i o n e r  G r e i s t  s t a t e d  h i s  c o n c u r r e n c e .

(1/ 1 /1 55 0)  C o m m i s s i o n e r  G r e i s t  c a l l e d  for the q u e s t i o n .

T h e  m o t i o n  was a p p r o v e d  u n a n i m o u s l y .

T h e  d e c i s i o n a l  s e s s i o n  was c o n c l u d e d .  C o m m i s s i o n e r  Ed er  r e s u m e d  
the ro le  of c h a i r m a n  of the m e e t i n g .

(1/ 1 /1 57 5)  C o m m i s s i o n e r  E d e r  o p e n e d  the d e c i s i o n a l  s e s s i o n  on the
p e t i t i o n  for a n n e x a t i o n  of a p p r o x i m a t e l y  242 s q u a r e  m i l e s  to the
C i t y  of C l a r k ' s  P oi n t .

(1/ 1 /1 60 0)  C o m m i s s i o n e r  Ed er  s u g g e s t e d  that the t e l e c o n f e r e n c e  
p a r t i c i p a n t s  in P e l i c a n  m i g h t  no lo n g e r  wi s h to a u d i t  the
p r o c e e d i n g s ,  s i n c e  the c o m m i s s i o n  had c o n c l u d e d  its a c t i o n  on the 
P e l i c a n  a n n e x a t i o n .  H e  s t a t e d  that  the p e t i t i o n  w o u l d  be 
f o r w a r d e d  to the F i r s t  S e s s i o n  of the F i f t e e n t h  L e g i s l a t u r e  wi t h 
the c o m m i s s i o n ' s  r e c o m m e n d a t i o n .

(1 /1 /1 62 5)  C o m m i s s i o n e r  B e t t i s w o r t h  i n d i c a t e d  that he wa s
p a r t i c i p a t i n g  via t e l e c o n f e r e n c e  f r o m  F a i r b a n k s .

( 1/ 1/1 625 ) C o m m i s s i o n e r  H a n s o n  s t a t e d  that he w o u l d  not
p a r t i c i p a t e  in the c o m m i s s i o n ' s  d e l i b e r a t i o n s  on the C l a r k ' s  P o i n t  
and D i l l i n g h a m  a n n e x a t i o n  p e t i t i o n s  b e c a u s e  of the p o s s i b l e  
a p p e a r a n c e  of a c o n f l i c t  of i nt er es t.  He  s t a t e d  that  he was
e n g a g e d  in work for the B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  E v e n
t h o u g h  the work  wa s  not r e l a t e d  to e it h e r  p e t i t i o n ,  re ce n t  
c o m m e n t s  by the c o r p o r a t i o n  i m p l i e d  that  the c o r p o r a t i o n  m i g h t  
h a v e  a t t i t u d e s  a b o u t  the mat t er .

( 1/ 1/ 165 9)  C o m m i s s i o n e r  E de r a s k e d  if any of the c o m m i s s i o n e r s  
o b j e c t e d  to C o m m i s s i o n e r  H a n s o n ' s  w i t h d r a w i n g  f r o m  the 
p r o c e e d i n g s .

H e a r i n g  no o b j e c t i o n s ,  C o m m i s s i o n e r  H a n s o n  wa s e x c u s e d  f r o m  the 
p r o c e e d i n g s .

(1 /1 /1 66 5)  C o m m i s s i o n e r  Ed er  a s k e d  Da n B o c k h o r s t  to s u m m a r i z e  
m a t e r i a l s  r e c e n t l y  s u b m i t t e d  f r o m  the D e p a r t m e n t  of L a w  a n d  o t he r 
i n t e r e s t e d  p a r t i e s  r e g a r d i n g  the p r o p o s e d  a n n e x a t i o n s .

(1/ 1 /1 68 5)  Dan  B o c k h o r s t  s t a t e d  that on N o v e m b e r  13, an o p i n i o n  
was is su ed  by A s s i s t a n t  A t t o r n e y  G e n e r a l  S u s a n  Cox, d i s c u s s i n g  the 
a p p l i c a t i o n  of the c o m m o n  law  p r i n c i p l e  of "p rio r j u r i s d i c t i o n "  as 
it r e l a t e s  to the i ss ue of two c o m p e t i n g  p e t i t i o n s  for 
a n n e x a t i o n .  He  n o t e d  that had b e e n  s u g g e s t e d  by the D e p a r t m e n t  of 
L a w  that  the c o m m i s s i o n  c o n s i d e r  that the d o c t r i n e  of p ri or  
j u r i s d i c t i o n  a p p l i e d  to the s i t u a t i o n  of c o m p e t i n g  a p p l i c a t i o n s  
f r o m  the c i t i e s  of C l a r k ' s  P o i n t  and  D i l l i n g h a m .  Mr. B o c k h o r s t  
i n d i c a t e d  that this m e a n t  that the f i r st  p e t i t i o n  s u b m i t t e d  s h o u l d  
be the f irs t one  c o n s i d e r e d  and a c r e d  u po n by the L o c a l  B o u n d a r y  
C o m m i s s i o n .  A c c o r d i n g l y ,  the c o u n s e l  of the D e p a r t m e n t  of L a w was 
that the C l a r k ' s  P o i n t  p e t i t i o n  be the fi rst  on e a c t e d  upon.

%
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( 1 / 1/ 17 65 ) Mr. B o c k h o r s t  s t a t e d  that  the c o m m i s s i o n  had  me f in 
b o t h  C l a r k ' s  P o i n t  and  D i l l i n g h a m  on O c t o b e r  4. F o l l o w i n g  the
D i l l i n g h a m  h e a r i n g ,  the c o m m i s s i o n  h a d  a d v i s e d  bo t h p e t i t i o n e r s  to 
m e e t  an d a t t e m p t  to re ac h a m u t u a l l y  a g r e e a b l e  c o m p r o m i s e  w h i c h  
w o u l d  p o s s i b l y  r e l i e v e  the c o m p e t i t i v e  a s p e c t s  of the s it u a t i o n .  
He  i n d i c a t e d  that he had a t t e n d e d  a m e e t i n g  in C l a r k ' s  P o i n t  on 
O c t o b e r  24, at w h i c h  ti m e the i s s ue  of c o m p r o m i s e  was  d i s c u s s e d .  
T h e  C i t y  of D i l l i n g h a m  an d the c i t y  of C l a r k ' s  P o i n t  ha d  bo th  
r e s p o n d e d  to the c o m m i s s i o n .  He s t a t e d  that the C i t y  of
D i l l i n g h a m  did  not w i s h  to r e t r a c t  the c o m p r o m i s e  its
r e p r e s e n t a t i v e s  h ad  o f f e r e d  at the O c t o b e r  4 h e a r i n g  of the
c o m m i s s i o n .  (That p r o p o s a l  was  to r e d u c e  the ar e a p r o p o s e d  for
a n n e x a t i o n  to the C i t y  of D i l l i n g h a m  f r o m  918 s q u a r e  m i l e s  by 
a p p r o x i m a t e l y  50%.) C l a r k ' s  P o i n t  h a d  a g r e e d  to r e d u c e  so me  
ar e as . H o w e v e r ,  th e a r e a  up o n w h i c h  the c o n f l i c t  c e n t e r e d ,  the 
w a t e r s  of N u s h a g a k  Bay, was  not o n e  of the a re as  p r o p o s e d  for
r e d u c t i o n  by e i t h e r  par ty . T h e r e f o r e ,  the c o n f l i c t  e s s e n t i a l l y  
r e m a i n e d .  H e n o t e d  that the  c o m m i s s i o n  ha d be e n p r o v i d e d  wi th  
c o p i e s  of r e s p o n s e s  f r o m  b o t h  C l a r k ' s  P o i n t  and D i l l i n g h a m ,  a l o ng  
w i t h  maps.

( 1 / 1/ 18 27 )  Mr. B o c k h o r s t  s t a t e d  th at  ot her  m a t e r i a l s  ha d a l s o  
b e e n  p r o v i d e d  to the c o m m i s s i o n .  T h e s e  i n c l u d e d  a le tt e r  d at ed  
N o v e m b e r  3, 1986, f r o m  the B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  He
n o t e d  that c o m m i s s i o n  m e m b e r s  ha d s p e c i f i c a l l y  r e q u e s t e d  c o m m e n t s  
f r o m  the B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  A l t h o u g h  the c o r p o r a t i o n  
di d  not f o r m a l l y  t a k e  a p o s i t i o n  on th e issue, a nu mb e r  of is sue s 
and c o n c e r n s  w e r e  r a i s e d  in its let ter . He s t a t e d  that the is su es 
p a r a l l e l e d  i s s u e s  r a i s e d  in the d e p a r t m e n t ' s  r e p o r t  an d 
r e c o m m e n d a t i o n ,  s u c h  as c o n c e r n s  r e g a r d i n g  the C i t y  of 
D i l l i n g h a m ' s  a b i l i t y  to r e s p o n d  to s o l i d  w a s t e  d i s p o s a l  p r o b l e m s  
an d e m e r g e n c y  m e d i c a l  r e s p o n s e s  in p o r t i o n s  of the a r e a  p r o p o s e d  
for a n n e x a t i o n .

( 1 / 1/ 18 80 )  M r .  B o c k h o r s t  s t a t e d  t h a t  t h e  c o m m i s s i o n  h a d  a l s o  b e e n  

p r o v i d e d  w i t h  c o p i e s  o f  a s u p p l e m e n t a l  b r i e f  f r o m  t h e  C i t y  o f  

C l a r k ' s  P o i n t .  H e  n o t e d  r e c e i p t  o f  a p e t i t i o n  w h i c h  h a d  b e e n  
s i g n e d  b y  a p p r o x i m a t e l y  70 i n d i v i d u a l s  r e s i d i n g  b o t h  w i t h i n  a n d  

o u t s i d e  t h e  b o u n d a r i e s  o f  t h e  C i t y  o f  D i l l i n g h a m  o b j e c t i n g  t h e  t h e  

p r o p o s e d  a n n e x a t i o n  o f  t e r r i t o r y  b y  t h e  C i t y  o f  D i l l i n g h a m .  H e  

r e f e r e n c e d  a l e t t e r  r e c e i v e d  f r o m  M a r i e  L u c k h u r s t  p r o v i d i n g  

s u p p l e m e n t a l  i n f o r m a t i o n  r e g a r d i n g  t h e  c i t y  o f  D i l l i n g h a m  p e t i t i o n  

a n d  a l s o  p r o v i d i n g  a n  a r t i c l e  c o n c e r n i n g  c o m m e n t s  m a d e  b y  J o h n  

P e a r s o n  a n d  h i s  p e r c e i v e d  o b j e c t i v e s  o f  t h e  C i t y  o f  D i l l i n g h a m .

( 1 /1 /1 91 2)  Mr. B o c k h o r s t  a l s o  rea d two l e t t e r s  into the record, 
( i n c l u d e d  by r e f e r e n c e ,  a l e t t e r  f r o m  W i l l i a m  J o h n s o n  to J e f f  
L a b a h n ,  D i l l i n g h a m  C i t y  M a n a g e r  and a le tte r to the c o m m i s s i o n  
f r o m  J o h n  P e a r s o n ,  D i l l i n g h a m  C i t y  C o u n c i l m a n )

(1 /1 /2 12 5)  Mr. B o c k h o r s t  s t a t e d  that he felt it a p p r o p r i a t e  to 
r e i t e r a t e  that  th e d e p a r t m e n t  s t i l l  s t o o d  by its o r i g i n a l  
r e c o m m e n d a t i o n ,  i.e, that n e i t h e r  p e t i t i o n  c o n f o r m e d  to the 
s t a n d a r d s  for a n n e x a t i o n .  He n o t e d  that w h i l e  the d e p a r t m e n t  wa s 
s y m p a t h e t i c  to the i s s u e s  ra i s e d  in the p e t i t i o n s ,  the is s ue s 
r a i s e d  w e r e  s t i l l  c o n s i d e r e d  to be r e g i o n a l  in nat ur e.  As 
r e g i o n a l  issues, t h e y  w o u l d  be most  a p p r o p r i a t e l y  be a d d r e s s e d  by 
a b o r o u g h  g o v e r n m e n t .  He  n o te d that the two m u n i c i p a l i t i e s  had  
f a i l e d  to re ach  an a g r e e m e n t  c o n c e r n i n g  a c o m p r o m i s e  to the 
b o u n d a r y  p r o p o s a l s .  H e  s t a t e d  that th i s f u r t h e r  d e m o n s t r a t e d  that 
the p r o b l e m s  w e r e  not c o m m u n i t y  iss ues , but ra t he r r e g i o n a l  ones. 
He  i n d i c a t e d  that the d e p a r t m e n t  felt that it was i m p o r t a n t  to 
c o n s i d e r  the s t a n d a r d s  for i n c o r p o r a t i o n  as well as the s t a n d a r d s  
for a n n e x a t i o n .  He n o t e d  that the s t a t u t e s  a d a r e s s  the  
i n c o r p o r a t i o n  of c i t i e s  as h a v i n g  a c o m m u n i t y  ba se  and of b o r o u g h s  
as h a v i n g  a r e g i o n a l  base. He s t a t e d  that it is i m p o r t a n t  to 
r e c o g n i z e  that t h e r e  ar e two f o r ms  of m u n i c i p a l  g o v e r n m e n t  in 
A l a s k a  and that it is i m p o r t a n t  not to c o n f u s e  the two. B o r o u g h s  

s h o u l d  deal wi th  r e g i o n a l  issues.



LOCAL BOUNDARY COMMISSION
NOVEMBER 22, 1986
PAGE 9

(1/ 1 /2 19 0)  C o m m i s s i o n e r  E d e r  n o t e d  t h a t  t h e  d e p a r t m e n t ' s  r e p o r t  

a n d  r e c o m m e n d a t i o n  c o n c l u d e d  t h a t  n e i t h e r  t h e  C l a r k ' s  P o i n t  n o r  

t h e  D i l l i n g h a m  p e t i t i o n  m e t  s t a n d a r d s  w a r r a n t i n g  a n n e x a t i o n .

(1/ 1/ 220 0)  M / S :  B e t t i s w o r t h / A n d e r s o n : T o  a c c e p t  t h e

r e c o m m e n d a t i o n  o f  S u s a n  C o x ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  t o  

a d d r e s s  t h e  i s s u e  o f  p r i o r  j u r i s d i c t i o n  b y  d e a l i n g  w i t h  t h e  

p e t i t i o n  b y  t h e  C i t y  o f  C l a r k ' s  P o i n t  f i r s t  a n d  t h e  p e t i t i o n  b y  

t h e  c i t y  o f  D i l l i n g h a m  s e c o n d .

T h e  m o t i o n  w a s  a p p r o v e d  u n a n i m o u s l y .

(1 /1 /2 25 0)  M / S :  B e t t i s w o r t h / A n d e r s o n : T o  a c c e p t  t h e  p e t i t i o n

f o r  a n n e x a t i o n  o f  242 s q u a r e  m i l e s  b y  t h e  C i t y  o f  C l a r k ' s  P o i n t .

(1/ 1 /2 27 0)  C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  t h a t  h e  r e g r e t t e d  n o t  

h a v i n g  h a d  t h e  o p p o r t u n i t y  t o  a t t e n d  t h e  h e a r i n g s  in  C l a r k ' s  P o i n t  

a n d  D i l l i n g h a m  b u t  t h a t  h e  h a d  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d  a n d  

w a s  i n  a g r e e m e n t  w i t h  t h e  d e p a r t m e n t  t h a t  n o n e  o f  t h e  s t a n d a r d s  

w e r e  m e t  a n d  t h e  p e t i t i o n  s h o u l d  b e  r e j e c t e d .

(1 /1 /2 30 0)  C o m m i s s i o n e r  E d e r  s t a t e d  t h a t  h e  a g r e e d  t h a t  n o n e  o f  

t h e  s t a n d a r d s  f o r  a n n e x a t i o n  w e r e  m e t .

( 1/ 1/2 312 ) C o m m i s s i o n e r  A n d e r s o n  e x p r e s s e d  h e r  a g r e e m e n t  w i t h  

C o m m i s s i o n e r  E d e r  a n d  C o m m i s s i o n e r  B e t t i s w o r t h  t h a t  t h e  n o n e  o f  

t h e  s t a n d a r d s  w e r e  m e t .

(1/ 1 /2 32 0)  C o m m i s s i o n e r  B e t t i s w o r t h  a s k e d  a b o u t  a r e f e r e n c e  
r e g a r d i n g  d e v e l o p m e n t  of a doc k and a boat s t o r a g e  a r e a  on w h a t  
a p p e a r e d  to be a 14(c)( 3) c o n v e y a n c e .

( 1/ 1/ 234 4)  D a n  B o c k h o r s t  s t a t e d  t h a t  t h e  d e p a r t m e n t  h a d  n o t e d  

t h a t  t h e r e  w a s  s o m e  p l a n n e d  d e v e l o p m e n t  in t h e  l a n d  a r e a  p r o p o s e d  

f o r  a n n e x a t i o n  b y  t h e  c i t y  o f  C l a r k ' s  P o i n t  a n d  t h a t  if  a n y  a r e a  

w e r e  a p p r o v e d  f o r  a n n e x a t i o n  t h e  Q u e e n ' s  C a n n e r y  a n d  t h e  C l a r k ' s  

S l o u g h  s i t e  m i g h t  w a r r a n t  c o n s i d e r a t i o n  b y  t h e  c o m m i s s i o n .  H e  

s u g g e s t e d  t h a t  t h e  c o m m i s s i o n  r e f e r  t o  a m a p  s u b m i t t e d  b y  t h e  

p e t i t i o n e r  w h i c h  i n d i c a t e d  t h e  l o c a t i o n s  o f  t h e  Q u e e n ' s  C a n n e r y  

a n d  t h e  C l a r k ' s  S l o u g h  a r e a s ,  c o l l e c t i v e l y  c o m p r i s i n g  

a p p r o x i m a t e l y  t e n  s q u a r e  m i l e s .

(1/ 1 /2 38 0)  D i s c u s s i o n  f o l l o w e d  r e g a r d i n g  w h e t h e r  t h e  Q u e e n ' s  

C a n n e r y  w a s  o p e r a t i n g  or  w a s  i n a c t i v e .  I t  w a s  c o n c l u d e d  t h a t  t h e  

c a n n e r y  w a s  in o p e r a t i o n .

(1 /1 /2 42 5)  D i s c u s s i o n  f o l l o w e d  r e g a r d i n g  t h e  d e p a r t m e n t ' s  

r e c o m m e n d a t i o n  o n  w h e t h e r  t o  a n n e x  t h e  Q u e e n ' s  C a n n e r y  a n d  C l a r k ' s  

S l o u g h .  D a n  B o c k h o r s t  i n d i c a t e d  t h a t  t e s t i m o n y  p r o v i d e d  t o  t h e  

c o m m i s s i o n  a p p e a r e d  t o  i n d i c a t e  t h a t  c o n s t r u c t i o n  of a b o a t  h a r b o r  

o r  d o c k  f a c i l i t y  w o u l d  n o t  l i k e l y  o c c u r  in t h e  n e a r  f u t u r e .  H e  

n o t e d  t h a t  if t h e  Q u e e n ' s  C a n n e r y  w e r e  a n n e x e d  t o  t h e  C i t y  o f  

C l a r k ' s  P o i n t ,  r e v e n u e  e n h a n c e m e n t  w o u l d  p r o b a b l y  r e s u l t  t o  t h e  

C i t y  o f  C l a r k ' s  P o i n t .  It  w a s  i n d i c a t e d  t h a t  n i n e  s e c t i o n s ,  

i n c l u d i n g  s e c t i o n s  7, 8, 9. 16, 17, 18, 20, 21 a n d  t h e  n o r t h  h a l f  

o f  s e c t i o n s  28 a n d  29 o f  T  12S R  54W S.M, c o u l d  p r o b a b l y  b e  t e r m e d  

m o r e  l i k e l y  t o  e x p e r i e n c e  g r o w t h  a n d  d e v e l o p m e n t .

(1/1 /25 40)  D i s c u s s i o n  f o l l o w e d  r e g a r d i n g  w h a t  s t a n d a r d s  w o u l d  b e  

a p p l i c a b l e  t o  a n n e x a t i o n  o f  t h e  Q u e e n ' s  C a n n e r y  a r e a .  It w a s  

n o t e d  t h a t  t h e  p e t i t i o n e r s  c o n t e n d e d  t h a t  d e v e l o p m e n t  w a s  l i k e l y  

in  t h e  a r e a  a n d  t h e  c o m m u n i t y  w o u l d  b e  i m p a c t e d  a s  a c o n s e q u e n c e  

o f  t r a n s p o r t a t i o n  a c t i v i t y  r e s u l t i n g  f r o m  c a n n e r y  w o r k e r s  p a s s i n g  

t h r o u g h  C l a r k ' s  P o i n t  e n r o u t e  t o  t h e  c a n n e r y .  D a n  B o c k h o r s t  

s t a t e d  t h a t  t h o s e  c o n s i d e r a t i o n s  w e r e  s i m i l a r  t o  a r g u m e n t s  p u t  

f o r t h  in f a v o r  o f  t h e  a n n e x a t i o n  o f  N u s h a g a k  B a y .  H e  s t a t e d  t h a t  

if t h e  p r o j e c t e d  g r o w t h  a n d  d e v e l o p m e n t  d i d  a p p e a r  i m m i n e n t  a t  

s o m e  t i m e  in t h e  f u t u r e ,  a n n e x a t i o n  c o u l d  b e  e f f e c t e d  a t  t h a t  t i m e .

%
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C o m m i s s i o n e r  G r e i s t  c a l l e d  f o r  t h e  q u e s t i o n .

(1 / 1/2 670 ) T h e  c o m m i s s i o n  v o t e d  u n a n i m o u s l y  a g a i n s t  a p p r o v a l  o f  

t h e  p e t i t i o n  f o r  a n n e x a t i o n  o f  a p p r o x i m a t e l y  242 s q u a r e  m i l e s  t o  

t h e  C i t y  o f  C l a r k ' s  P o i n t .

C o m m i s s i o n e r  E d e r  a d j o u r n e d  t h e  d e c i s i o n a l  s e s s i o n  o n  t h e  p e t i t i o n  

f o r  a n n e x a t i o n  o f  t e r r i t o r y  t o  t h e  C i t y  of C l a r k s  P o i n t  a n d  c a l l e d  

a b r i e f  r e c e s s .

A f t e r  a b r i e f  r e c e s s  t h e  C h a i r m a n  E d e r  r e c o n v e y e d  t h e  m e e t i n g  a n d  

c o n v e n e d  a d e c i s i o n a l  s e s s i o n  o n  t h e  p e t i t i o n  f o r  a n n e x a t i o n  o f  

a p p r o x i m a t e l y  9 18 . 2 5  s q u a r e  m i l e s  t o  t h e  C i t y  o f  D i l l i n g h a m .

M / S :  B e t t i s w o r t h / A n d e r s o n :  T o  a c c e p t  t h e  C i t y  o f  D i l l i n g h a m ' s

p e t i t i o n  f o r  a n n e x a t i o n  o f  a p p r o x i m a t e l y  918 s q u a r e  m i l e s  o f  

t e r r i t o r y .

D i s c u s s i o n  f o l l o w e d .

(1 /1 /2 76 0)  C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  t h a t  h e  h a d  c o n c e r n s  

r e g a r d i n g  t h e  D i l l i n g h a m  p e t i t i o n  s i m i l a r  t o  t h o s e  h e  h a r b o r e d  

r e g a r d i n g  t h e  C l a r k ' s  P o i n t  p e t i t i o n  b u t  t h a t  h e  w o u l d  l i k e  t o  

l e a r n  m o r e  r e g a r d i n g  t h e  p o p u l a t e d  a r e a s  i n  t h e  v i c i n i t y  o f  t h e  

e x i s t i n g  C i t y  o f  D i l l i n g h a m  b o u n d a r i e s .

(1/1/ 279 0) I n  r e s p o n s e  t o  a q u e s t i o n  f r o m  C o m m i s s i o n e r  

B e t t i s w o r t h ,  D a n  B o c k h o r s t  s t a t e d  t h a t  t r a d i t i o n a l l y  t h e  

d e p a r t m e n t  a n d  t h e  c o m m i s s i o n  h a d  s u p p o r t e d  a n n e x a t i o n  o f  h e a v i l y  

p o p u l a t e d  a r e a s  c o n t i g u o u s  t o  t h e  b o u n d a r i e s  of  m u n i c i p a l i t i e s .  

H e  n o t e d  t h a t  v i r t u a l l y  e v e r y  m u n i c i p a l  s e r v i c e  p r o v i d e d  b y  t h e  

C i t y  o f  D i l l i n g h a m ,  w i t h  t h e  e x c e p t i o n  o f  r o a d  m a i n t e n a n c e  

s e r v i c e ,  w a s  p r o v i d e d  t o  r e s i d e n t s  o f  t h e  p o p u l a t e d  a r e a s  

c o n t i g u o u s  t o  t h e  e x i s t i n g  C i t y  o f  D i l l i n g h a m  b o u n d a r i e s .

( 1/ 1/2 875 ) D a n  B o c k h o r s t ,  in  r e s p o n s e  t o  a q u e s t i o n  f r o m  

C o m m i s s i o n e r  B e t t i s w o r t h ,  n o t e d  t h a t  t h e  c o m m i s s i o n  h a d  b e f o r e  it 

a l e t t e r  f r o m  W i l l i a m  J o h n s o n  r e g a r d i n g  t h e  p r o p o s e d  m o d i f i e d  

b o u n d a r i e s  o f  t h e  c i t y .

(1 / 1/2 94 5) M/S: B e t t i s w o r t h / A n d e r s o n :  T o  a m e n d  the m a i n  m o t i o n  to 
m o d i f y  the b o u n d a r i e s  of the a r e a  p r o p o s e d  for a n n e x a t i o n .  T h e  
m o t i o n  was a p p r o v e d  u n a n i m o u s l y .  (NOTE: T h e s e  b o u n a a r i e s  w e r e
d e s c r i b e d  by the c o m m i s s i o n  as fo llo ws : )

B e g i n n i n g  at the n o r t h w e s t  c o r n e r  of S e c t i o n  7, T o w n s h i p  12 South, 
R a n g e  56 west, S e w a r d  M e r i d i a n  (S.M.); th en ce  s o u t h  to the 
s o u t h w e s t  c or n e r  of S e c t i o n  18, T o w n s h i p  12 South, R a n g e  56 We st, 
S.M.; t h e n c e  east to the s o u t h e a s t  c o r n e r  of S e c t i o n  18, T o w n s h i p
12 S ou t h ,  R a n g e  56 We st, S.M.; t h e n c e  s o uth  to the s o u t h w e s t
c o r n e r  of the n o r t h w e s t  o n e - q u a r t e r  of S e c t i o n  29, T o w n s h i p  12 
So u t h ,  R a n g e  56 W est , S.M.; th e n c e  ea st  to the s o u t h e a s t  c o r n e r  of 
the n o r t h e a s t  o n e - q u a r t e r  of S e c t i o n  28, T o w n s h i p  12 So ut h, R a n g e  
56 We st,  S.M.; t h e n c e  s o u th  to the s o u t h w e s t  c or n e r  of S e c t i o n  34, 
T o w n s h i p  12 South, R a n g e  56 We st , S.M.; t he n c e  eas t to the
n o r t h w e s t  c o r n e r  of S e c t i o n  3, T o w n s n i p  13 South, R a n g e  56 West, 
S.M.; t h e n c e  s o u th  to the s o u t h w e s t  c o r n e r  of S e c t i o n  34, T o w n s h i p
13 S o u t h ,  R a n g e  56 W e s t ,  S . M . ;  t h e n c e  e a s t  t o  a p o i n t  a t  158
d e g r e e s  35 m i n u t e s  W e s t  L o n g i t u d e ;  t h e n c e  d u e  s o u t h  t o  a p o i n t  a t  

59 d e g r e e s  00 m i n u t e s  N o r t h  L a t i t u d e ;  t h e n c e  e a s t  t o  a p o i n t  o n  

t h e  l i n e  o f  m e a n  l o w  w a t e r  o f  N u s h a g a k  B a y ;  t h e n c e  n o r t h e r l y  a n d

e a s t e r l y  a l o n g  t h e  m e a n  l o w  w a t e r  l i n e  o f  N u s h a g a k  B a y  a n d  t h e  

N u s h a g a k  R i v e r  t o  t h e  m e a n  l o w  w a t e r  l i n e  o n  t h e  r i g h t  b a n k  o f  t h e

W o o d  R i v e r ;  t h e n c e  n o r t h e r l y  a l o n g  t h e  m e a n  l o w  w a t e r  l i n e  o n  t h e

r i g h t  b a n k  o f  t h e  W o o d  R i v e r  t o  a p o i n t  o n  t h e  n o r t h e r n  s e c t i o n  

l i n e  o f  S e c t i o n  9, T o w n s h i p  12 S o u t h ,  R a n g e  55 W e s t ,  S . M . ;  t h e n c e

w e s t  t o  t h e  n o r t h w e s t  c o r n e r  of S e c t i o n  9, T o w n s h i p  12 S o u t h ,

R a n g e  55 W e s t ,  S . M . ;  t h e n c e  s o u t h  t o  t h e  s o u t h w e s t  c o r n e r  of 

S e c t i o n  16, T o w n s h i p  12 S o u t h ,  R a n g e  55 W e s t ,  S . M . ;
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t h e n c e  we s t to the n o r t h w e s t  c o r n e r  of S e c t i o n  24, T o w n s h i p  12 
S ou th , R a n g e  56 W es t, S.M.; t h e n c e  n o r t h  to the n o r t h e a s t  c o r n e r  
of S e c t i o n  14 T o w n s h i p  12 So u th , R a n g e  56 West, S.M.; t h e n c e  w e s t  
to the n o r t h w e s t  c o r n e r  of S e c t i o n  15, T o w n s h i p  12 So u t h ,  R a n g e  56 
W e st,  S.M.; t h e n c e  n o r t h  to the n o r t h e a s t  c o r n e r  of S e c t i o n  9, 
T o w n s h i p  12 So uth , R a n g e  56 W e st , S.M.; t h e n c e  w e s t  to the 
n o r t h w e s t  c or n e r  of S e c t i o n  7, T o w n s h i p  12 So ut h,  R a n g e  56 West,
5.M.; the p o i n t  of b e g i n n i n g ,  e x c l u d i n g  the t e r r i t o r y  p r e s e n t l y
w i t h i n  the b o u n d a r i e s  of the C i t y  of D i l l i n g h a m .

(1/ 1/3 035 ) D i s c u s s i o n  f o l l o w e d  r e g a r d i n g  a p r o p o s a l  to a m e n d  the 
e x i s t i n g  raw fish  tax l e g i s l a t i o n  to p r o v i d e  a m e a s u r e  of r e v e n u e  
e n h a n c e m e n t  to c 'astal c o m m u n i t i e s  i m p a c t e d  by o f f s h o r e  f i s h e r i e s  
ac t iv i t y .

(1 / 1/3 170 ) Da n  B o c k h o r s t  r e c o m m e n d e d  that the c o m m i s s i o n  a p p l y  
the s t a n d a r d s  for i n c o r p o r a t i o n  of r e g i o n a l  b a s e d  g o v e r n m e n t s  to 
the p e t i t i o n  b e f o r e  it. He s t a t e d  that the d e p a r t m e n t  fel t that 
the p o p u l a t e d  ar e a p r o p o s e d  for a n n e x a t i o n  was u r b a n  in c h a r a c t e r ,  
that the area  was  in n e e d  of m u n i c i p a l  s e r v i c e s  an d  that the C i t y  
of D i l l i n g h a m  was in a p o s i t i o n  to p r o v i d e  t h o s e  s e r v i c e s ,  that 
g i v e n  the d e g r e e  of s u b d i v i s i o n  of th e a r e a  a n d  its p o p u l a t i o n ,  
t h e r e  was a p o t e n t i a l  for f u r t h e r  g r o w t h  and  d e v e l o p m e n t  and
r e g u l a t i o n  by the C i t y  of D i l l i n g h a m  c o u l d  p r o v i d e  for the 
n e c e s s a r y  r e g u l a t i o n  of g r o w t h  in the area, that the r e s i d e n t s  of 
the a m e n d e d  ar ea  p r o p o s e d  for a n n e x a t i o n  r e c e i v e d  v i r t u a l l y  all of 
the s e r v i c e s  p r o v i d e d  by the C i t y  of D i l l i n g h a m  and  that the c i t y  
of D i l l i n g h a m  is p r e p a r e d  and c a p a b l e  to p r o v i d e  full  m u n i c i p a l  
s e r . i c e s  to the  a r e a  and  that the p r o c e s s e s  for a n n e x a t i o n  ot he r 
t h a n  the l e g i s l a t i v e  r e v i e w  p r o c e s s  w e r e  e i t h e r  i n a p p r o p r i a t e  or 
u n a v a i l a b l e  to e f f e c t  the a n n e x a t i o n .

(1/1 /32 90)  C o m m i s s i o n e r  B e t t i s w o r t h  n o t e d  that s t a n d a r d s  3, 4,
6, 8 an d 10 for a n n e x a t i o n  w e r e  m e t  by the a m e n d e d  ar e a p r o p o s e d  
for a n n e x a t i o n  an d that the l e g i s l a t i v e  r e v i e w  p r o c e s s  was 
a p p r o p r i a t e  to e f f e c t  the b o u n d a r y  chang e.

(1/1 /33 70)  C h a i r m a n  E d e r  c a l l e d  f o r  t h e  q u e s t i o n .

( 1/ 1/3 375 ) T h e  m o t i o n ,  a s  a m e n d e d ,  w a s  a p p r o v e d  u n a n i m o u s l y .

M/S: A n d e r s o n / G r e i s t : T o  a p p r o v e  m i n u t e s  of the O c t o b e r  4
m e e t i n g s  in C l a r k ' s  P o i n t  and D i l l i n g h a m .

T h e  m o t i o n  w a s  a p p r o v e d  u n a n i m o u s l y .

At this po int , C o m m i s s i o n e r  Ed er  a d j o u r n e d  the d e c i s i o n a l  s e s s i o n  
on the p e t i t i o n  for a n n e x a t i o n  of t e r r i t o r y  to the C i t y  of 
D i l l i n g h a m .

At the re q u e s t  of the C o m m i s s i o n ,  it was  n o t e d  that the p e t i t i o n  
for a n n e x a t i o n  of a p p r o x i m a t e l y  495 s q u a r e  m i l e s  had be en  
w i t h d r a w n  by the C i t y  of N e na na .  D i s c u s s i o n  fo ll o w e d .

C o m m i s s i o n e r  B e t t i s w o r t h  i n d i c a t e d  that he had  r e v i e w e d  the i ss ue  
of c o m p e n s a t i o n  for the c o m m i s s i o n  an d had c o n c l u d e d  that in l ig ht 
of the s t a t e ' s  b u d g e t  s h o r t f a l l  an d hi s c o n c e r n  that the re qu es -  
c o u l d  n e g a t i v e l y  a f f e c t  d i s p o s i t i o n  of ot he r is su e s  to be p l a c e d  
b e f o r e  the l e g i s l a t u r e  an d g o v e r n o r ,  that the p r o p o s a l  s h o u l d  be
w i t h d r a w n .

(1 / 1/3 89 0) C o m m i s s i o n e r  H a n s o n  e x p r e s s e d  h i s  a g r e e m e n t  w i t h  

C o m m i s s i o n e r  B e t t i s w o r t h 's s t a t e m e n t s  a n d  s u g g e s t e d  t h a t  a 

r e c o m m e n d a t i o n  f o r  a r e v i e w  o f  c o m p e n s a t i o n  r e c e i v e d  b y  a l l  s t a t e  

b o a r d s  a n d  c o m m i s s i o n s  a n d  u r g i n g  e q u i t y  m i g h t  b e  t h e  m o s t  

e f f e c t i v e  m e t h o d  t o  b r i n g  t h e  m a t t e r  t o  t h e  a t t e n t i o n  o f  t h e  

l e g i s l a t u r e  a n d  t h e  g o v e r n o r .  H e  a l s o  n o t e d  t h a t  if c o m p e n s a t i o n  

w e r e  n o t  p r o v i d e d ,  it m i g h t  l i m i t  t h e  n u m b e r  o f  i n d i v i d u a l s  a b l e  

t o  s e r v e  o n  t h e  c o m m i s s i o n .

%



S T A T E  OF A L A S K A  
L O C A L  B O U N D A R Y  C O M M I S S I O N  

M E E T I N G  M I N U T E S  
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PLACE:
949 E. 3 6 t h  A v e n u e  
A n c h o r a g e ,  A l a s k a

S U B J E C T S :

1) Wo r k s e s s i o n  c o n c e r n i n g  
s t a t e m e n t s  of d e c i s i o n  
r e g a r d i n g  p e t i t i o n s  by 
the c i t i e s  of C l a r k ' s  
Point, D i l l i n g h a m  a n d  
P e l ic an ; 2) r e v i e w  d r a f t  
l e t t e r  to the G o v e r n o r  
r e g a r d i n g  c o m p e n s a t i o n  to 
the C o m m i s s i o n :

se m i n u t e s  r e p r e s e n t  a s u m m a r y  of the p r o c e e d i n g s  of th e 
L o c a l  B o u n d a r y  C o m m i s s i o n  at its m e e t i n g  of D e c e m b e r  10, 1986. A 
ta p e r e c o r d i n g  of the e n t i r e  m e e t i n g  w a s  m a d e  an d  is a v a i l a b l e  fo r 
r e v i e w  at the D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s .
P a r e n t h e t i c a l  r e f e r e n c e s  a r e  i n c l u d e d  in t h e s e  m i n u t e s  to e n a b l e  
o n e  to lo ca t e  s p e c i f i c  p o r t i o n s  of the t a p e  r e c o r d i n g .  T h e
r e f e r e n c e  c o n s i s t s  of the n u m b e r  o f the ta p e (e.g. t a p e  o n e  of on e  
is s h o w n  as "1/1"; f o l l o w e d  by a f o u r  d i g i t  n u m b e r  to i n d i c a t e  th e 
s p e c i f i c  s e c t i o n  of that  tap e r e c o r d i n g  u s i n g  a ta pe  s p e e d  of
1.2 c m/ se c.)

(1/ 1 /0 00 1)  C o m m i s s i o n e r  Ed er  c a l l e d  th e m e e t i n g  to o r d e r  at 4:00 
p . m.,  at the time, d a t e  a n d  p l a c e  s c h e d u l e d  ( 1 / 1 - 0 0 01 ).

(1 / 1 / 0 0 0 7 )  M/S: B e t t i s w o r t h / A n d e r s o n :  T o  a p p r o v e  the  a g e n d a  as
s u b m i t t e d .

T h e  m o t i o n  wa s  a p p r o v e d  u n a n i m o u s l y .

(1/ 1 /0 03 0)  M/S: B e t t i s w o r t h / A n d e r s o n :  To a p p r o v e  d r a f t  s t a t e m e n t
of d e c i s i o n  r e g a r d i n g  the c o m m i s s i o n ' s  a c t i o n  on the p e t i t i o n  for
a n n e x a t i o n  of a p p r o x i m a t e l y  242 s q u a r e  m i l e s  by  the C i t y  of 
C l a r k ' s  Point.

C o m m i s s i o n e r  H a n s o n  i n d i c a t e d  th at  he w i s h e d  to be e x c u s e d  f r o m
p a r t i c i p a t i n g  in a ny  c o m m i s s i o n  a c t i o n s  r e g a r d i n g  the C l a r k ' s  
P o i n t  a nd  D i l l i n g h a m  a n n e x a t i o n  p e t i t i o n  d e c i s i o n s  on the b a s i s  of 
a p r e v i o u s l y  d e c l a r e d  p o t e n t i a l  c o n f l i c t  of i n t e r e s t .

D i s c u s s i o n  f o l l o w e d .  No c h a n g e s  r e c o m m e n d e d  to th e  d r a f t
s t a t e m e n t  of d e c i s i o n .

C o m m i s s i o n e r  Eder c a l l e d  f o r  the q u e s t i o n .

The  d r a f t  s t a t e m e n t  w a s  a p p r o v e d  u n a n i m o u s l y .  C o m m i s s i o n e r  H a n s o n  
a b s t a i n e d .

( 1 / 1 / 0 0 8 5 )  C o m m i s s i o n e r  Eder  i n d i c a t e d  that the  ne xt  it e m of 
b u s i n e s s  on the a g e n d a  w a s  d i s c u s s i o n  of the  d r a f t  s t a t e m e n t  of
d e c i s i o n  r e g a r d i n g  the p e t i t i o n  for a n n e x a t i o n  of t e r r i t o r y  to the 
C i t y  of D i l l i n g h a m .

M/S:  B e t t i s w o r t h / A n d e r s o n :  T o  a p p r o v e  the d r a f t  s t a t e m e n t  of
d e c i s i o n .

D i s c u s s i o n  f o l l o w e d .  C o m m i s s i o n e r  B e t t i s w o r t h  a s k e d  s t a f f  to 
d e s c r i b e  the p r o p o s e d  a m e n d e d  b o u n d a r i e s  of the c i t y  of D i l l i n g h a m .

M E M B E R S  P A R T I C I P A T I N G :
C.B. B e t t i s w o r t h  (via t e l e c o n f e r e n c e )  
R o b e r t  Eder (via t e l e c o n f e r e n c e )
D a v e  H a n s o n  (via t e l e c o n f e r e n c e )
Jo A n d e r s o n  (via t e l e c o n f e r e n c e )

S T A F F  P R E S E N T :

D a n  B o c k h o r s t  (via t e l e c o n f e r e n c e )  
G e n e  K a n e  
C a r o l  A k e r e l r e a
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(1 / 1/ 1 0 5 )  Dan B o c k h o r s t  s t a t e d  that at the c o m m i s s i o n ' s
d e c i s i o n a l  s e s si on ,  the c o m m i s s i o n  had be en  u t i l i z i n g  a m a p
f u r n i s h e d  by the C i t y  of D i l l i n g h a m .  The  Ci ty  of D i l l i n g h a m  h a d
i n d i c a t e d  that th e p r o p o s e d  b o u n d a r i e s  f o l l o w e d  s e c t i o n  lin es.  
U p o n  s u b s e q u e n t  e x a m i n a t i o n ,  s t a f f  had d e t e r m i n e d  that t h e  
b o u n d a r i e s  d r a w n  on  the m a p  f u r n i s h e d  by the C i t y  of D i l l i n g h a m
d i d  no t c o n f o r m  to s e c t i o n  li nes . A c c o r d i n g l y ,  s t a f f  p r e p a r e d  a 
s e p a r a t e  m a p  w h i c h  r e f l e c t e d  the d e p a r t m e n t ' s  u n d e r s t a n d i n g  of th e 
p r o p o s e d  a m e n d e d  b o u n d a r i e s .  He n o t e d  that a c o p y  of t h e
d e p a r t m e n t ' s  m a p  a n d  an e x p l a n a t i o n  of it wa s  p r o v i d e d  to the C i t y
of D i l l i n g h a m .  S t a f f  of the C i t y  of D i l l i n g h a m  had  r e v i e w e d  t h e
m a p  an d  the D C R A  e x p l a n a t i o n  of it. The  Ci t y of D i l l i n g h a m  h a d
e x p r e s s e d  a g r e e m e n t  w i t h  the d e p a r t m e n t ' s  i n t e r p r e t a t i o n  of t h e  
p r o p o s e d  a m e n d e d  b o u n d a r i e s .  He n o t e d  that t h e b o u n d a r i e s ,  as 
d e f i n e d  by DCRA, c o n f o r m e d  to th e o p e n  to e n t r y  p a r c e l  o f f e r i n g s  
of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  He n o t e d  t h a t  the n e w  m a p  
b e f o r e  the c o m m i s s i o n  r e f l e c t e d  the a d d i t i o n  of a p p r o x i m a t e l y  n i n e  
s q u a r e  m i l e s ,  as d i r e c t e d  b y th e c o m m i s s i o n .

H e a r i n g  no f u r t h e r  c o m m e n t s ,  C o m m i s s i o n e r  E de r  c a l l e d  for t he  
q u e s t i o n .

(1 / 1 / 2 3 0 )  Th e m o t i o n  w a s  a p p r o v e d  u n a n i m o u s l y .  ( c o m m i s s i o n e r  
H a n s o n  a b s t a i n e d . )

D a n  B o c k h o r s t  n o t e d  that the l e g a l  d e s c r i p t i o n  c o n t a i n e d  in th e  
d r a f t  s t a t e m e n t  of d e c i s i o n  had b e e n  r e v i e w e d  a n d  a p p r o v e d  by t h e  
C i t y  of D i l l i n g h a m .  C e r t a i n  m i n i t e r i a l  c h a n g e s  had  b e e n  
s u g g e s t e d .  He a s k e d  if t h e s e  c h a n g e s  m i g h t  be m a d e  in the f i n a l  
d o c u m e n t  to e x e c u t e d  by the c h a i r m a n .  T h e  c o m m i s s i o n  e x p r e s s e d  
its a c c e p t a n c e  of hi s r e c o m m e n d a t i o n .

C o m m i s s i o n e r  Eder t h e n  o p e n e d  d i s c u s s i o n  on the d r a f t  s t a t e m e n t  of 
d e c i s i o n  r e g a r d i n g  the p r o p o s e d  a n n e x a t i o n  of t e r r i t o r y  by the  
C i t y  of Pe li can .

C o m m i s s i o n e r  B e t t i s w o r t h  e x c u s e d  h i m s e l f  fr om  p a r t i c i p a t i o n  in 
d i s c u s s i o n  r e g a r d i n g  the  p r o p o s e d  p e l i c a n  a n n e x a t i o n .

C o m m i s s i o n e r  H a n s o n  s t a t e d  that he w o u l d  p a r t i c i p a t e  in the  
d i s c u s s i o n  of the P e l i c a n  a n n e x a t i o n  s t a t e m e n t  of d e c i s i o n .

( 1/ 1/ 28 5)  M/S:  H a n s o n / A n d e r s o n :  T o  a p p r o v e  the d r a f t  s t a t e m e n t
of d e c i s i o n  r e g a r d i n g  the p r o p o s e d  a n n e x a t i o n  of t e r r i t o r y  to the 
C i t y  ot fe ii ca n.

D i s c u s s i o n  f o l l o w e d .

A t t h i s  po i nt , th e  t e l e c o n f e r e n c e  was i n t e r r u p t e d  by t e c h n i c a l  
d i f f i c u l t i e s  wi th  C o m m i s s i o n e r  H a n s o n ' s  c o n n e c t i o n  in Hope.

At  the  r e q u e s t  of C o m m i s s i o n e r  B e t t i s w o r t h ,  it w a s a g r e e d  to d e l a y  
d i s c u s s i o n  of the d r a f t  P e l i c a n  a n n e x a t i o n  s t a t e m e n t  of d e c i s i o n  
u n t i l  s u c h  ti me  as the  t e l e c o n f e r e n c e  c o n n e c t i o n  w i t h  C o m m i s s i o n e r  
H a n s o n  w a s  r e e s t a b l i s h e d .

W h i l e  w a i t i n g  fo r C o m m i s s i o n e r  H a n s o n  to r e j o i n  the 
t e l e c o n f e r e n c e ,  C o m m i s s i o n e r  Eder s u g g e s t e d  d i s c u s s i o n  of a d r a f t  
l e t t e r  to the g o v e r n o r  c o n c e r n i n g  c o m p e n s a t i o n  to th e L o c a l  
B o u n d a r y  C o m m i s s i o n .  C o m m i s s i o n e r  Eder s ta t e d  th a t he r e c a l l e d  
that th e c o m m i s s i o n  had a g r e e d  u p o n  a s p e c i f i c  le ve l of 
c o m p e n s a t i o n  and a s k e d  w h y  that f i g u r e  was  not r e f l e c t e d  in the 
l e tt er .
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Da n  B o c k h o r s t  s t a t e d  that that a f i g u r e  of $150  p e r  day p l u s  pe r 
d i e m  had b e e n  r e c o m m e n d e d  and  th a t p r o v i s i o n  was i n c l u d e d  in d r a f t  
l e g i s l a t i o n  that the d e p a r t m e n t  h a d  p r e p a r e d .  A p o s i t i o n  p a p e r  
s u p p o r t i n g  that f i g u r e  had a l s o  b e e n  p r e p a r e d .  He  s t a t e d  th a t he 
had b e e n  ad vi se d,  s u b s e q u e n t  to the c o m m i s s i o n ' s  N o v e m b e r  22 
m e e t i n g ,  that the d e p a r t m e n t  w o u l d  no l o n g e r  a c t i v e l y  s u p p o r t  the 
c o m p e n s a t i o n  l e g i s l a t i o n .  He s t a t e d  that this  was  b a s e d  u p o n  
r u m o r s  that the G o v e r n o r  w o u l d  no t be f a v o r a b l y  d i s p o s e d  to 
i n c r e a s e d  c o m p e n s a t i o n  to the c o m m i s s i o n .  He  i n d i c a t e d  t h a t  th is  
r u m o r  ha d c o m e  f r o m  s e v e r a l  s o u r c e s .  He e x p l a i n e d  t h a t  t h e s e  
c o n s i d e r a t i o n s  w e r e  th e r e a s o n s  th at  s t a f f  had  not i n c l u d e d  a 
s p e c i f i c  f i g u r e  in the l e t t e r  c o n c e r n i n g  c o m p e n s a t i o n .  H e  s t a t e d  
t h a t  he w o u l d  a d d  the s p e c i f i c  f i g u r e  to th e l e t t e r  if th e
c o m m i s s i o n  so des ir ed .

C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  t h a t  he had  g r o w i n g  c o n c e r n s  a b o u t  
s u b m i t t i n g  a re q u e s t  f o r  c o m p e n s a t i o n  s t e m m i n g  f r o m  t h e  f a c t  th a t 
the  g o v e r n o r  had d i r e c t e d  al l s t a t e  a g e n c i e s  to r e d u c e  t h e i r  
b u d g e t s  to re f l e c t  the  p r o j e c t e d  d e c r e a s e  of $ 90 0 m i l l i o n  in s t a t e  
r e v e n u e s .  S i n c e  a l l  s t a t e  d e p a r t m e n t s  w o u l d  s u f f e r  an a v e r a g e  of 
a 40 % b u d g e t  r e d u c t i o n ,  he d i d  not f e e l  t h a t  the t i m e  w as
a p p r o p r i a t e  f o r  the c o m m i s s i o n  to s e e k  i n c r e a s e d  c o m p e n s a t i o n .  He 
r e c o m m e n d e d  tha t th e  s u g g e s t i o n  be w i t h d r a w n .

(1 /1/ 465 ) C o m m i s s i o n e r  B e t t i s w o r t h  m o v e d  that the c o m p e n s a t i o n  
r e q u e s t  be w i t h d r a w n .  T h e  m o t i o n  f a i l e d  for  lack  of a se co nd.

C o m m i s s i o n e r  Eder s u g g e s t e d  t h a t  it m i g h t  be a p p r o p r i a t e  to
s u g g e s t  an e x a m i n a t i o n  of c o m p e n s a t i o n  p r o v i d e d  to o t h e r  b o a r d s  
a n d  c o m m i s s i o n s  in the i n t e r e s t  of e s t a b l i s h i n g  e q u i t a b l e  l e v e l s  
of c o m p e n s a t i o n .

C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  t h a t  s u c h  a r e c o m m e n d a t i o n  m i g h t  
be c o n s i d e r e d  p r e s u m p t u o u s .

C o m m i s s i o n e r  Eder s u g g e s t e d  t h a t  the l e t t e r  be  s u b m i t t e d  as
w r i t t e n .

(1/ 1/5 75)  T h e  t e l e c o n f e r e n c e  o p e r a t o r  i n t e r r u p t e d  to s t a t e  t h a t  
C o m m i s s i o n e r  H a n s o n  wa s b a c k  on line.

(1 /1/ 585 ) C o m m i s s i o n e r  H a n s o n  s t a t e d  that  he h a d  t w o  c o n c e r n s  
r e g a r d i n g  the d r af t P e l i c a n  s t a t e m e n t  of d ec is i o n .

He  n o t e d  that he c o u l d  not fi n d r e f e r e n c e  to w a t e r s h e d  p r o t e c t i o n  
as a r a t i o n a l e  for a n n e x a t i o n  o f t r a c t  #3, that he d i d  no t  f i n d  
p o s s i b l e  f u t u r e  m u n i c i p a l  o w n e r s h i p  of the da m  a n d  p o w e r  p l a n t  
r e f e r e n c e d  and he f o u n d  no r e f e r e n c e  to the p r o x i m i t y  of the  a r e a  
to the  e x i s t i n g  C i t y  of P e l i c a n  b o u n d a r i e s  r e f e r e r c e d .  He 
i n d i c a t e d  th at  t h e s e  m a t t e r s  w e r e  a d d r e s s e d  in the  h e a r i n g  a n d  
s h o u l d  be r e f l e c t e d  in the  s t a t e m e n t  of d e c i s i o n .

C o m m i s s i o n e r  E d e r  r e q u e s t e d  t h a t  t h e s e  c o n s i d e r a t i o n s  b e  a d d e d  t o  

t h e  d r a f t  s t a t e m e n t  o f  d e c i s i o n .

C o m m i s s i o n e r  E d e r  c a l l e d  f o r  t h e  q u e s t i o n .

( 1/ 1/ 63 0)  T h e  m o t i o n  w a s  a p p r o v e d  u n a n i m o u s l y ,  w i t h  C o m m i s s i o n e r  
B e t t i s w o r t h  a b s t a i n i n g .

C o m m i s s i o n e r  E d e r  i n f o r m e d  C o m m i s s i o n e r  H a n s o n  o f  t h e  c o m m i s s i o n ' s  

d e c i s i o n  r e g a r d i n y  t h e  l e t t e r  t o  G o v e r n o r  C o w p e r  r e q u e s t i n g  
c o m p e n s a t i o n  f o r  t h e  C o m m i s s i o n .
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C o m m i s s i o n e r  H a n s o n  a s k e d  for an a r t i c u l a t i o n  of the d e p a r t m e n t ' s  
p o s i t i o n  on the m a t t e r .

Mr. B o c k h o r s t  r e i t e r a t e d  h i s  p r e v i o u s  c o m m e n t s .

C o m m i s s i o n e r  H a n s o n  a s k e d  if C o m m i s s i o n e r  B e t t i s w o r t h  fe lt  th at  
t he l e t t e r  s h o u l d  be sent.

C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  th a t he had m o v e d  t h a t  t h e  l e t t e r  
not be sent, and that the m o t i o n  h a d  d i e d  fo r lac k of a secon d.

C o m m i s s i o n e r  Eder s t a t e d  th at  the C o m m i s s i o n e r  H a n s o n  c o u l d  s e c o n d  
the m o t i o n ,  if he so d e s i r e d .

(1 / 1 / 7 0 5 )  M/S: B e t t i s w o r t h / H a n s o n : that the p r o c e s s  of
r e q u e s t i n g  c o m p e n s a t i o n  f o r  the L o c a l  B o u n d a r y  C o m m i s s i o n  be 
t e r m i n a t e d .

C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  t h a t  in J u n e a u ,  it w a s  a p p a r e n t  
th at  the g o v e r n o r ' s  p r o p o s e d  b u d g e t  w o u l d  be $ 9 0 0  m i l l i o n  le s s 
t h a n  th e c u r r e n t  b u dg et .  A c c o r d i n g l y ,  e ac h d e p a r t m e n t  w o u l d  be 
r e q u i r e d  to r e d u c e  its o p e r a t i n g  e x p e n s e s  by  40%. He s t a t e d  that  
for the c o m m i s s i o n  to seek  c o m p e n s a t i o n  u n d e r  t h e s e  c i r c u m s t a n c e s  
w a s  i n a p p r o p r i a t e .

C o m m i s s i o n e r  H a n s o n  s t a t e d  that  th e  l e t t e r  was we ll  w r i t t e n  an d  
e x p r e s s e d  the c o m m i s s i o n ' s  p o s i t i o n  e f f e c t i v e l y .  He i n d i c a t e d  
t h a t  he t h o u g h t  it w o u l d  b e u s e f u l  to c o m m u n i c a t e  to the g o v e r n o r  
and the l e g i s l a t u r e  that  th e c o m m i s s i o n  wa s  not c o m p e n s a t e d  in a 
m a n n e r  c o m m e n s u r a t e  w i t h  o t h e r  b o a r d s  an d  c o m m i s s i o n s .

C o m m i s s i o n e r  A n d e r s o n  r e c o m m e n d e d  th a t a p a r a g r a p h  be s t r u c k  f r o m  
the  dr a ft .

( 1/ 1/ 8 1 5 )  C o m m i s s i o n e r  E d e r  s t a t e d  th a t he did not e x p e c t  tha t 
the g o v e r n o r  w o u l d  act to s e c u r e  a d d i t i o n a l  c o m p e n s a t i o n  for the 
c o m m i s s i o n  b u t  th a t it w o u l d  be a p p r o p r i a t e  to i n f o r m  the g o v e r n o r  
th a t the c o m m i s s i o n  s e r v e d  w i t h o u t  c o m p e n s a t i o n .

C o m m i s s i o n e r  H a n s o n  s t a t e d  th a t the m a t t e r  m i g h t  be  m o r e  
a p p r o p r i a t e l y  a d d r e s s e d  in the c o m m i s s i o n ' s  a n n u a l  r e p o r t  to the 
l e g i s l a t u r e .

C o m m i s s i o n e r  B e t t i s w o r t h  s t a t e d  th a t if the l e t t e r  w e r e  sent, s o m e  
c o m m e n t  i n d i c a t i n g  th e c o m m i s s i o n ' s  a w a r e n e s s  of the s t a t e ' s  
f i n a n c i a l  p r o b l e m s  s h o u l d  b e  i n c l u d e d .

C o m m i s s i o n e r  B e t t i s w o r t h  a s k e d  if it w a s  c r i t i c a l  that the  l e t t e r  
be s e n t  p r o m p t l y .

( 1 / 1 / 9 5 5 )  Mr. B o c k h o r s t  s t a t e d  that  t h e r e  w a s  no p a r t i c u l a r  
u r g e n c y .

C o m m i s s i o n e r  B e t t i s w o r t h  a s k e d  w h e n  the c o m m i s s i o n  c o u l d  
a n t i c i p a t e  m e e t i n g  next.

Mr. B o c k h o r s t  s t a t e d  that at s u c h  ti m e as a n e w  c o m m i s s i o n e r  of 
D C R A  was a p p o i n t e d ,  the c o m m i s s i o n  w o u l d  m ee t w i t h  the i n d i v i d u a l .  
He n o t e d  that an a n n e x a t i o n  p e t i t i o n  ha d b e e n  r e c e i v e d  f r o m  the  
C i t y  of W a s i l l a  a n d  that the C i t y  of H o u s t o n  was e x p e c t e d  to 
s u b m i t  a p e t i t i o n  in the  n e a r  f u tu re .

C o m m i s s i o n e r  H a n s o n  a s k e d  w h a t  d a t e  tne c o m m i s s i o n ' s  a n n u a l  r ep o r t  
to t h e  l e g i s l a t u r e  w o u l d  be s u b m i t t e d .

Mr. B o c k h o r s t  s t a t e d  that the la w  r e q u i r e d  that the re po r t  be 
s u b m i t t e d  b e t w e e n  the 19th  an d  the  28 th  of J an u a r y .
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C o m m i s s i o n e r  H a n s o n  s u g g e s t e d  t h a t  the i s s u e  of c o m p e n s a t i o n  be 
t a b l e d  until the c o m m i s s i o n  met w i t h  the new  c o m m i s s i o n e r  of D C R A  
a nd d i s c u s s e d  the i s s u e  w i t h  that  i n d i v i d u a l

C o m m i s s i o n e r  Eder  s u g g e s t e d  t h a t  the l e t t e r  be  se nt  to th e
g o v e r n o r .

( 1 / 1 / 1 0 6 0 )  M/S: H a n s o n / B e t t i s w o r t h : T o  t a b l e  a c t i o n  on t h e
i s s u e  of c o m p e n s a t i o n  fo r the c o m m i s s i o n  u n t i l  s u c h  t i m e  as a 
m e e t i n g  wa s  he ld  w i t h  th e n e w  D C R A  c o m m i s s i o n e r  a n d / o r  t h e
g o v e r n o r .

C o m m i s s i o n e r s  A n d e r s o n ,  B e t t i s w o r t h  and  H a n s o n  v o t e d  in f a v o r  of 
the m o t i o n .

C o m m i s s i o n e r  Ed e r a s k e d  if t h e r e  w e r e  a n y  o t h e r  i s s u e s  f o r
d i s c u s s i o n .

C o m m i s s i o n e r  H a n s o n  s t a t e d  that he  h a d  l e a r n e d  th a t D C R A  s t a f f  ha d
d r a f t e d  p r o p o s e d  n e w  l a n g u a g e  r e l a t i n g  to d i s s o l u t i o n  of
m u n i c i p a l i t i e s .  He  i n d i c a t e d  t h a t  he w i s h e d  to h a v e  the r e c o r d  
r e f l e c t  th at  the L o c a l  B o u n d a r y  C o m m i s s i o n  did  n ot  e n d o r s e  th e  
p r o p o s e d  n e w  l a n g u a g e .

Mr. B o c k h o r s t  i n d i c a t e d  th at  w h i l e  in J u n e a u  on o t h e r  b u s i n e s s ,  
s t a f f  had be en  a s k e d  to p a r t i c i p a t e  in a m e e t i n g  w i t h  an a t t o r n e y  
f r o m  the L e g i s l a t i v e  A f f a i r s  A g e n c y ,  D e p u t y  C o m m i s s i o n e r  J e f f  
S m i t h  and M a r t y  R u t h e r f o r d ,  M R A D  D i r e c t o r .  Th e  p u r p o s e  of t h e  
m e e t i n g  w a s  to d i s c u s s  p r o p o s e d  l a n g u a g e  to  m o d i f y  t h e  
l e g i s l a t i o n ,  in a c c o r d a n c e  w i t h  a r e q u e s t  f r o m  S e n a t o r - e l e c t  
B i n k l e y .  He s t a t e d  that  t h e r e  w a s  no  i n t e n t i o n  o n the p a r t  of t h e  
d e p a r t m e n t  to ke ep  (.he i n f o r m a t i o n  f r o m  the c o m m i s s i o n  a n d  th at  
t h e  d r a f t  l e g i s l a t i o n  w o u l d  be s h a r e d  w i t h  e a c h  m e m b e r .

C o m m i s s i o n e r  E d e r  r e q u e s t e d  tha t c o p i e s  of t h e  d r a f t  l e g i s l a t i o n  
be p r o v i d e d  to m e m b e r s  of the  c o m m i s s i o n .

( 1 /1 / 1 1 3 0 )  C o m m i s s i o n e r  H a n s o n  s t a t e d  th a t t h e  c o m m i s s i o n  ha d  n o t  
r e c e i v e d  a r e s p o n s e  to the c o m m i s s i o n ' s  l e t t e r  r e q u e s t i n g  
i n f o r m a t i o n  r e g a r d i n g  d i s s o l u t i o n  of m u n i c i p a l  g o v e r n m e n t s .  He 
a s k e d  Da n B o c k h o r s t  fo r an e x p l a n a t i o n .

Mr. B o c k h o r s t  i n d i c a t e d  th a t the d e p a r t m e n t  had n o t  r e s p o n d e d  to 
t h e  c o m m i s s i o n ' s  l e t t e r  r e g a r d i n g  d i s s o l u t i o n  b e c a u s e  of h e c t i c  
a c t i v i t y  r e s u l t i n g  f r o m  the t r a n s i t i o n .  He i n d i c a t e d  t h a t  M R A D  
d i r e c t o r  M a r t y  R u t h e r f o r d  had p l a n n e d  co m e e t  w i t h  the L o c a l  
B o u n d a r y  C o m m i s s i o n  s t a f f  c o m p o n e n t  r e g a r d i n g  the m a t t e r  but  h a d  
b e e n  d i r e c t e d  to t r a v e l  to J u n e a u  i n s t e a d .  He i n d i c a t e d  that  a 
r e s p o n s e  w o u l d  be f o r t h c o m i n g  in th e i m m e d i a t e  f ut ure .

( 1 / 1 / 1 2 6 0 )  C o m m i s s i o n e r  E d e r  th e n i n d i c a t e d  th at  th e c o m m i s s i o n ' s  
b u s i n e s s  w a s  c o m p l e t e d  a n d  a d j o u r n e d  t h e  m e e t i n g  at 4:40 p.m.

A P P R O V E D :

R o b e r t  Eder, C h a i r m a n  D a t e

A T T E S T E D :

S t a f f
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M E E T I N G  O F  F E B R U A R Y  19, 198 7

D e p a r t m e n t  of C o m m u n i t y  an d R e g i o n a l  A f f a i r s  
C o n f e r e n c e  R o o m  ( Ro om  210)

C o m m u n i t y  B u i l d i n g  
Ju n eau , A l a s k a

I. C A L L  T O  O R D E R  (1 0 : 0 0  a.m.)

II. A P P R O V A L  O F  A G E N D A

l/(. o w n ,  x
JLI'I. B R I E F I N G  F R O M  D E P A R T M E N T  OF L A W  ON S T A T U S  OF  L A W S U I T  

I N V O L V I N G  THE  P R O P O S E D  D I S S O L U T I O N  OF T H E  C I T Y  OF 
A K I A C H A K  ( M A R J O R I E  O D L A N D ,  A S S I S T A N T  A. G.)

P n  D I S C U S S I O N  C O N C E R N I N G  S E N A T E  B I L L  50 A N D  H O U S E  B I L L  65, 
"A N A C T  R E L A T I N G  TO  D I S S O L U T I O N  OF A  M U N I C I P A L I T Y . "  
(note: the f o l l o w i n g  h a v e  b e e n  i n v i t e d  to a t t e n d :

M a r k  E rn est , A i d e  to S e n a t o r  B i n k l e y  
B o b  Hu ron , A i d e  to R e p r e s e n t a t i v e  H o f f m a n  
M c K i e  C a m p b e l l ,  S t a f f  to S e n a t e  C & R A  C o m m i t t e e  
T e r r y  H o e f f e r l e ,  S t a f f  to H o u s e  C & R A  C o m m i t t e e

' [ v .  D I S C U S S I O N  C O N C E R N I N G  C O N D U C T  OF M U N I C I P A L  
| I N C O R P O R A T I O N  E L E C T I O N S  B Y  M A I L  (AS 1 5 . 2 0 . 8 0 0 )  

( d i s c u s s i o n  w i t h  r e p r e s e n t a t i v e s  of the D i v i s i o n  of 
E l e c t i o n s )

V l’V D I S C U S S I O N  R E G A R D I N G  IS SU E S  TO BE  A D D R E S S E D  A T  J O I N T  
M E E T I N G  OF H O U S E  AN D  S E N A T E  C O M M I T T E E S  ON  C O M M U N I T Y  A N D  
R E G I O N A L  A F F A I R S
A. R e c o m m e n d a t i o n s  for L e g i s l a t i v e  R e v i e w  A n n e x a t i o n  
— —IT  40 s q u a r e  m i l e s  to C i t y  of D i l l i n g h a m

2. O l d  R i c h a r d s o n  H i g h w a y  S e r v i c e  A r e a  to the C i t y  
of F a i r b a n k s

3. F a i r b a n k s  I n d u s t r i a l  Pa r k to t he  C i t y  of 
F a i r b a n k s

4. T r a c t  S -4 js ., U S S  3218  to the C i t y  of K o d i a k
5. 168 a c r e s  to the c i t y  of P e l i c a n  

 B. M u n i c i p a l  d i s s o l u t i o n  i s s u e s  SjS?
C. C o n d u c t  of m u n i c i p a l  i n c o r p o r a t i o n  e l e c t i o n s  by m a i l
D. C o m p e n s a t i o n  for the L o c a l  B o u n d a r y  C o m m i s s i o n

VII. R E V I E W  O F  D R A F T  L E T T E R  T O THE  C I T Y  OF  P A L M E R  C O N C E R N I N G  
A N N E X A T I O N  P O L I C I E S

V I I I .  A P P R O V A L  O F  M I N U T E S
A. A u g u s t  28, 1986
B. O c t o b e r  10, 1986
C. N o v e m b e r  22, 1986
D. D e c e m b e r  10, 1986

I X.  C O M M I S S I O N E R S 1 C O M M E N T S

X. A D J O U R N M E N T



S T A T E  OF A L A S K A  
L O C A L  B O U N D A R Y  C O M M I S S I O N  

N O T I C E  O F M E E T I N G S

N o t i c e  is h e r e b y  g i v e n  that the A l a s k a  L o c a l  B o u n d a r y  
C o m m i s s i o n  w il l m e e t  at 1 0 : 0 0  a.m., F e b r u a r y  19, 19 87  at the 
f o l l o w i n g  l o c a t i o n :

D e p a r t m e n t  of C o m m u n i t y  an d R e g i o n a l  A f f a i r s  
C o n f e r e n c e  R o o m  (R oo m 210)

C o m m u n i t y  B u i l d i n g  

J u n e a u ,  A l a s k a

T h e  C o m m i s s i o n  w i l l  deal  w i t h  the f o l l o w i n g  m a t t e r s  d u r i n g  the 
m e e t i n g :

1. S t a t u s  of l a w s u i t  i n v o l v i n g  the p r o p o s e d  d i s s o l u t i o n  of 
t h e  C i t y  of A k i a c h a k ;

2. D i s c u s s i o n  c o n c e r n i n g  S B  50 and  H B  65, "An act r e l a t i n g  to
d i s s o l u t i o n  of a m u n i c i p a l i t y "  and  o t h e r  a s p e c t s  of
m u n i c i p a l  d i s s o l u t i o n ;

3 D i s c u s s i o n  c o n c e r n i n g  c o n d u c t  of m u n i c i p a l  i n c o r p o r a t i o n  
e l e c t i o n s  b y  m a i l  (AS 1 5 . 2 0 . 8 0 0 ) ;

4 C u r r e n t  R e p o r t  of the C o m m i s s i o n  to the L e g i s l a t u r e ;
5 D i s c u s s i o n  c o n c e r n i n g  c o m p e n s a t i o n  to the  c o m m i s s i o n ;
6. A n n e x a t i o n  p o l i c i e s  of the  C i t y  of P a l m e r ;
7. A p p r o v a l  of m i n u t e s  of p r e v i o u s  m e e t i n g s .

T h e  C o m m i s s i o n  w i l l  a l s o  m e e t  w i t h  the H o u s e  and S e n a t e
C o m m i t t e e s  on  C o m m u n i t y  an d  R e g i o n a l  A f f a i r s  to d i s c u s s  i te ms  1 

5 l i s t e d  a b o v e  and a n y  o t h e r  i s s u e s  r a i s e d  by  th e
C o m m i t t e e s .  Th e m e e t i n g s  w i l l  be h e l d  as f o l l o w s :

S e n a t e  C & R A  C o m m i t t e e  
B u t r o v i c h  R o o m  

S e c o n d  Fl o or , C a p i t o l  B u i l d i n g ,  J u n e a u  
3:30 p . m. ; F e b r u a r y  19, 19 8 7

H o u s e  C & R A  C o m m i t t e e  
R o o m  603 

C o u r t  B u i l d i n g ,  J u n e a u  
3: 0 0 p .m .,  F e b r u a r y  20, 1987

If, f o r  a ny  reas on , (e.g. w e a t h e r  c o n d i t i o n s ,  . r a n s p o r t a t i o n  
d e l a y s ,  i n a d e q u a t e  m e e t i n g  ro o m c a p a c i t y ,  et c.) , ..he C o m m i s s i o n  
is u n a b l e  to c o n d u c t  the m e e t i n g s  at the t i m e s  a n d / o r  p l a c e s  
s p e c i f i e d  in thi s n o t i c e ,  they  wi l l be d e l a y e d  u n ti l l a t er  the 
same  d a y  or will be r e s c h e d u l e d  to a n e w  time, as e a r l y  as is 
p r a c t i c a b l e .  N o t i c e  of s u c h  d e l a y  or r e s c h e d u l i n g  wi l l be 
p o s t e d  by the  ti m e and at the l o c a t i o n  of the m e e t i n g  as 
o r i g i n a l l y  s c h e d u l e d .

F o r f u r t h e r  i n f o r m a t i o n  or a c o p y  of the  m e e t i n g  agen da , 
c o n t a c t  D a n  B o c k h o r s t  at the D e p a r t m e n t  of C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  in A n c h o r a g e  at 56 1-8 58 6.
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D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s

O n e  o f  the  p r i m a r y  g o a l s  of t h e C o w p e r  A d m i n i s t r a t i o n  is to h e l p  
m a k e  l o c a l  g o v e r n m e n t  w o r k  b e t t e r ,  e s p e c i a l l y  in th e sm a ll er , 
r u r a l  c o m m u n i t i e s  o f  t h e  state. D u r i n g  h i s  S t a t e  of t h e  S t a t e  
m e s s a g e ,  t h e  G o v e r n o r  said:

O v e r  t h e  p a s t  f e w  y e a r s  l i f e  h a s  c h a n g e d  a g r e a t  
d e a l  for  al l  o f  u s  in A l a s k a .  B u t  n o  w h e r e  has  
t h e  c h a n g e  b e e n  f e l t  as d e e p l y  a s in  r u r a l  A l a s k a  

. . I b e l i e v e  t h e  v i l l a g e s  a r e  f u n d a m e n t a l l y
d i f f e r e n t  c u l t u r a l l y  a n d  h i s t o r i c a l l y  f r o m  u r b a n  
A l a s k a  a n d  t h a t  w e  m u s t  m a k e  an  e f f o r t  t o  c r e a t e  
n e w  f o r m s  o f g o v e r n m e n t  t h a t  a r e  a p p r o p r i a t e  to 
r u r a l  A l a s k a .  S u c h  f o r m s  o f  v i l l a g e  g o v e r n m e n t  
m u s t  b e  d e m o c r a t i c a l l y  m a n a g e d  a n d  c o n s i s t e n t  w i t h  
t h e  A l a s k a  C o n s t i t u t i o n ,  b u t  t h e y  m u s t  a l s o  be  
c o n s i s t e n t  w i t h  t he  r e a l i t i e s  of  v i l l a g e  life.

O n n u m e r o u s  o c c a s i o n s  t h e  G o v e r n o r  ha s s t a t e d  t h a t  w h e n  he  f i r s t  
b e g a n  t r a v e l i n g  t h r o u g h o u t  r u r a l  A l a s k a  in 1968, he s a w  a f o r m  of 
g o v e r n m e n t  t h a t  s e e m e d  t o  b e  v e r y  i n t e g r a t e d  i n t o  v i l l a g e  life. 
P e o p l e  t h e n  f e l t  as if t h e y  " o w n e d "  t h e i r  l o c a l  g o v e r n m e n t s ,  an d 
t h e y  o p e r a t e d  t h e m  w i t h  v e r y  l i t t l e  cash. I n t h e s e  t i m e s  of f i s­
ca l  c r i s i s  w h e r e  t h e r e  is a f e e l i n g  in s o m e  c o m m u n i t i e s  t h a t  
l o c a l  p e o p l e  n o  l o n g e r  "own" t h e i r  l o c a l  g o v e r n m e n t s ,  it is 
i m p o r t a n t  f o r  th e  s t a t e  t o  r e e x a m i n e  l o c a l  g o v e r n m e n t .

T h e  m o v e m e n t  b y  s e v e r a l  c o m m u n i t i e s ,  p r i m a r i l y  in t h e Y u k o n -  
K u s k o k w i m  D e l t a  A r e a ,  to d i s s o l v e  t h e i r  s t a t e - c h a r t e r e d  m u n i c i p a l  
g o v e r n m e n t s  is a s y m p t o m  of  d i s c o n t e n t  w i t h  the  c u r r e n t  f o r m  of 
l o c a l  g o v e r n m e n t .  I h a v e  t r a v e l e d  to B e t h e l ,  K a s i g l u k ,  a n d  N o m e  
s i n c e  I w a s  a p p o i n t e d  C o m m i s s i o n e r  to g a i n  n e w  i n s i g h t s  i n t o  h o w  
p e o p l e  f e l t  a b o u t  t h e i r  l o c a l  g o v e r n m e n t s .  I w i l l  be  t r a v e l i n g  
to B a r r o w ,  K o t z e b u e ,  a n d  D i l l i n g h a m  n e x t  w e e k  to  a t t e m p t  to g a i n  
f u r t h e r  i n s i g h t s .  It  is m y  h o p e  t h a t  t h e  D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  c a n  a s s i s t  l o c a l  p e o p l e  in d e v e l o p i n g  m o r e  
e f f e c t i v e  l o c a l  g o v e r n m e n t s  w i t h i n  t h e  c o n t e x t  of  th e  A l a s k a  
C o n s t i t u t i o n .
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L o c a l  B o u n d a r y  C o m m i s s i o n -2- F e b r u a r y  18, 1987

T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  (LBC) is s q u a r e l y  in the m i d d l e  of 
t h e  i s s u e  of th e  d i s s o l u t i o n  of m u n i c i p a l  g o v e r n m e n t s .  I w o u l d  
h o p e  t h a t  u n d e r  t h e  n e w  A d m i n i s t r a t i o n  t h e  L B C  c o u l d  t a k e  the 
l e a d  r o l e  in h e l p i n g  to  s o l v e  p r o b l e m s  r e l a t i n g  t o  th e d i s s o l u­
t i o n  o f  m u n i c i p a l  g o v e r n m e n t s .  I a l s o  h o p e  t h a t  the  L B C  c o u l d  
s e r v e  as m y  p r i m a r y  a d v i s o r y  g r o u p  in h e l p i n g  m e  d e a l  w i t h  i s s u e s  
r e l a t i n g  t o  l o c al  g o v e r n m e n t  g e n e r a l l y .

T h e  L B C  is in a u n i q u e  p o s i t i o n  t o  be  a p r o b l e m  s o l v e r  for 
s e v e r a l  r e a s o n s .  T h e s e  r e a s o n s  i n c l u d e :

0 T h e  C o m m i s s i o n  is c o m p o s e d  o f  p r i v a t e  c i t i z e n s  w h o  h a v e  an
i n d e p e n d e n t  a n d  o b j e c t i v e  p e r s p e c t i v e  on  g o v e r n a n c e  i s s u e s  
a s  a r e s u l t  o f  t h e  f a c t  t h a t  t h e y  a r e  n o t  g o v e r n m e n t  
e m p l o y e e s .

0 T h e  C o m m i s s i o n  h as  b e e n  d e a l i n g  w i t h  l o c a l  g o v e r n m e n t  p r o b­
lems i n  t h e  p a s t  a n d  c a n  p r o v i d e  c o n t i n u i t y  b e t w e e n  a d m i n i s­
t r a t i o n s  w i t h  r e g a r d s  t o  p o l i c y  r e l a t i n g  to local' g o v e r n­
m e n t s  .

° T h e  C o m m i s s i o n  h a s  s u b s t a n t i a l  s t a t u t o r y  d e c i s i o n  m a k i n g  
a u t h o r i t y  w i t h  r e g a r d s  t o  l o c a l  g o v e r n m e n t  issues.

S p e c i f i c  i s s u e s  t h a t  I w o u l d  li ke  t o  d i s c u s s  w i t h  y o u  o n  t h e  19th 
i n c l u d e  th e f o l l o w i n g :

1. D e v e l o p m e n t  of  a s p e c i f i c  w o r k p l a n  b y  s t a f f  u n d e r  w h i c h  the 
L B C  w o u l d  d e a l  w i t h  l o c a l  g o v e r n m e n t  i ss ue s;

2. E x p l o r e  t h e  p o s s i b i l i t y  of  g e t t i n g  c o n s u l t i n g  m o n e y  to the 
C o m m i s s i o n  for an  i n d e p e n d e n t  s t u d y  o f  i s s u e s  r e l a t i n g  to 
t h e  d i s s o l u t i o n  of c i t i e s ?

3. T h e  d e v e l o p m e n t  of n e w  f o r ms  o f  l o c a l  g o v e r m e n t ?  a nd

4. T h e  s t a t u s  of  th e s u i t  f i l e d  b y  A k i a c h a k  a g a i n s t  the 
B o u n d a r y  C o m m i s s i o n  a n d  w a y s  in w h i c h  t h a t  s u i t  a n d  the 
u n d e r l y i n g  d i s p u t e  m i g h t  be  r e s o l v e d .

1 a m  s o r r y  t h a t  b a d  w e a t h e r  p r e v e n t e d  m e  f r o m  m e e t i n g  al l  C o m m i s­
s i o n  m e m b e r s  on  J a n u a r y  21. I l o o k  f o r w a r d  t o s p e n d i n g  a c o n­
s i d e r a b l e  a m o u n t  of t i m e  t a l k i n g  w i t h  t h e  C o m m i s s i o n  m e m b e r s  on 
t h e  19th, a n d  I h o p e  t h a t  w e  c a n  w o r k  t o g e t h e r  t o  h e l p  f o c u s  the 
r o l e  of  t h e  B o u n d a r y  C o m m i s s i o n  u n d e r  t h e  n e w  a d m i n i s t r a t i o n .  I 
l o o k  f o r w a r d  to p r o v i d i n g  th e  s t a f f  s u p p o r t  a n d  a s s i s t a n c e  t h a t  
w i l l  a l l o w  t h e  C o m m i s s i o n  to a s s u m e  an a g g r e s s i v e  r o l e  as a p r o b­
l e m  s o l v e r  w i t h  r e g a r d s  t o  t h e  i s s u e s  w e  a r e  n o w  facing.

D G H / g m w
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T h e  f o l l o w i n g  is a s u m m a r y  of m a j o r  a c t i v i t i e s  c o n c e r n i n g  the  
L o c a l  B o u n d a r y  C o m m i s s i o n  c o m p o n e n t  w h i c h  o c c u r r e d  f r o m  
D e c e m b e r  23, 1986 t h r o u g h  J a n u a r y  21, 1987.

A. M A J O R  A C T I V I T I E S

B I G  L A K E  I N C O R P O R A T I O N

S t a f f  c o n d u c t e d  an i n f o r m a t i o n a l  m e e t i n g  on  t h e  p r o p o s e d  
m u n i c i p a l  i n c o r p o r a t i o n  of B i g  L a k e  o n  J a n u a r y  8 at th e  B i g  
L a k e  E l e m e n t a r y  S c h o o l .  A p p r o x i m a t e l y  250 i n d i v i d u a l s  a t t e n d e d  
th e m e e t i n g .  A  d r a f t  r e p o r t  and r e c o m m e n d a t i o n  t o the L o c a l  
B o u n d a r y  C o m m i s s i o n  r e g a r d i n g  the p r o p o s e d  i n c o r p o r a t i o n  of B i g  
L a k e  is s c h e d u l e d  t o be p r e s e n t e d  to t h e  c o m m i s s i o n e r  on 
J a n u a r y  28. U po n a p p r o v a l  by the  C o m m i s s i o n e r ,  the d r a f t  
r e p o r t  w i l l  be r e l e a s e d  for  p u b l i c  r e v i e w  an d  c o m m en t.  T h e  
r e p o r t  is e x p e c t e d  to be f o r m a l l y  i s s u e d  to th e L o c a l  B o u n d a r y  
C o m m i s s i o n  b y  F e b r u a r y  27. T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  has  
s c h e d u l e d  a h e a r i n g  on t h e  p e t i t i o n  f o r  1: 00  p . m . ,  M a r c h  14, 
1987.

At  its m e e t i n g  of J a n u a r y  26, th e  c o m m i s s i o n  d i s c u s s e d  t h e  
i n t e n t i o n  of the D i v i s i o n  of E l e c t i o n s  to c o n d u c t  a n y  p r o p o s e d  
e l e c t i o n  on m u n i c i p a l  i n c o r p o r a t i o n  of B i g  L a k e  by  mail. U n d e r  
n e w  s t a t u t o r y  p r o v i s i o n s  [AS 1 5 . 2 0 . 8 0 0 ] ,  s t a t e  c o n d u c t e d  
s p e c i a l  e l e c t i o n s  m a y  h e l d  b y m a i l - i n  b a l l o t .  T h e  D i v i s i o n  of 
E l e c t i o n s  is a p p a r e n t l y  c o m m i t t e d  t o e x e r c i s i n g  t h i s  op ti o n.

P r o p o n e n t s  f o r  i n c o r p o r a t i o n  fee l s t r o n g l y  t h a t  the  e l e c t i o n  
s h o u l d  be c o n d u c t e d  in th e c o n v e n t i o n a l  m a n n e r  f o r  the 
f o l l o w i n g  p r i n c i p a l  r e a s o n s :

1. T h e  r e f e r e n d u m  on  i n c o r p o r a t i o n  is a v e r y  s i g n i f i c a n t  a n d  
c o m p l e x  issue. P e o p l e  s h o u l d  ta ke  t i m e  to l e a r n  the p r o s  
a n d  c o n s  b e f o r e  v ot in g.  If b a l l o t s  a r e  to  b e m a i l e d  to 
all q u a l i f i e d  v o t e r s ,  e x p e r i e n c e  s u g g e s t s  t h a t  t h o s e  w h o  
a r e  not i n f o r m e d  on the  i s su e and wh o  w o u l d  n o t  o t h e r w i s e  
v o t e  w i l l  l i k e l y  v o t e  a g a i n s t  i n c o r p o r a t i o n  (i.e. r e t a i n  
th e  s t a t u s  q u o ) .

A  ( Ro v  1 0 -8 4 )



I r e n e  R o w a n
J a n u a r y  27, 1987
P a g e  T w o

2. M o r e  th a n 30% of the i n d i v i d u a l s  w h o  w o u l d  be e l i g i b l e  to 
vo t e o n  this  q u e s t i o n  h av e m a i l i n g  a d d r e s s e s  o t h e r  t h a n  
B i g Lake. I n t u i t i v e l y ,  this s u g g e s t s  that a r a t h e r  l a r g e  
b l o c k  of v o t e r s  w o u l d  l i k e l y  v o t e  for  th e  s t a t u s  quo.

3. T h e  p o t e n t i a l  for v o t e r  f r a u d  is f a r  g r e a t e r  if an 
e l e c t i o n  is c o n d u c t e d  by  mail.

At its J a n u a r y  26 m e e t i n g ,  the L o c a l  B o u n d a r y  C o m m i s s i o n  
c o n c u r r e d  w i t h  t h e s e  j u d g m e n t s  an d  e x p r e s s e d  its i n t e n t  to 
f o r m a l l y  ra ise  t h es e c o n c e r n s  r e g a r d i n g  the  s i t u a t i o n  b e c a u s e  
of the p o t e n t i a l  n e g a t i v e  r a m i f i c a t i o n s  f o r  a ll  f u t u r e  
m u n i c i p a l  i n c o r p o r a t i o n s .

L O C A L  B O U N D A R Y  C O M M I S S I O N  M E E T I N G

O n  J a n u a r y  26, the c o m m i s s i o n  met and c o n d u c t e d  th e f o l l o w i n g  
b u s i n e s s :

D i s c u s s e d  w i t h  D a v e  S o u l a k ,  M a n a g e r  of th e C i t y  of Pa l m e r ,  
the p o t e n t i a l  a n n e x a t i o n s  of s e v e r a l  p r o p e r t i e s  to P al m e r ,  
as we l l as the h i s t o r i c a l  a n n e x a t i o n  p r a c t i c e s  of t h e  
city. S i n c e  19 72 , the cit y has i n i t i a t e d  35 s e p a r a t e  
a n n e x a t i o n  p r o c e e d i n g s .  Th e c o m m i s s i o n  has  f o r m a l l y  
e x p r e s s e d  c o n c e r n  o v e r  t he se  t y p e s  of n u m e r o u s ,  s m a l l  
a n n e x a t i o n s .  It r e c e n t l y  a d d r e s s e d  t h i s  v e r y  i s s u e  w i t h  
the C i t y  of K o d i a k  w h o  ha d  s u b m i t t e d  no  f e w e r  t h a n  25 s u c h  
p e t i t i o n s  s i n c e  1978. The c o m m i s s i o n  m a i n t a i n e d  t h a t  
t h e s e  f r e q u e n t ,  sm all  a n n e x a t i o n s  i m p o s e  u n n e c e s s a r y  
h a r d s h i p s  o n l o c u l  g o v e r n m e n t s ,  t h e y  c r e a t e  p o s s i b l e  
c o n f u s i o n  in the  d e l i v e r y  of s e r v i c e s ,  a n d  t h e y  r e n d e r  
l o n g  t e r m  p l a n n i n g  i m p o s s i b l e .  In th i s case, th e  C i t y  of 
K o d i a k  w a s  f o r m a l l y  d i r e c t e d  b y  t h e  c o m m i s s i o n  to r e v i e w  

its a n n e x a t i o n  p r a c t i c e s  and to r e v i s e  t h e m  so t h e y  
r e f l e c t  a m o r e  c o o r d i n a t e d  a p p r o a c h  to l o c a l  b o u n d a r y
c h a n g e s .

A p p r o v e d  a p e t i t i o n  fo r  a n n e x a t i o n  of 1 4 3 . 2  a c r e s  o w n e d  b y  
the A l a s k a  T r a n s p o r t a t i o n  M u s e u m  to  t h e  c i t y  of W a s i l l a  
u n d e r  p r o v i s i o n s  of t he  100% p e t i t i o n  p r o c e s s .

A p p r o v e d  a p e t i t i o n  f or  a n n e x a t i o n  of 4 . 2 3 4  a c r e s  (Lot 2
T a c h i c k  S u b d i v i s i o n  Pa r t T w o  an d Lo t 3 - A T a c h i c k
S u b d i v i s i o n  Part  Th re e)  to the  C i t y  of S o l d o t n a  u n d e r
p r o v i s i o n s  of the 100% p e t i t i o n  p r o c e s s .



I r e n e  R o w a n
J a n u a r y  27, 1987
P a g e  T h r e e

T a b l e d  a c t i o n  on a p e t i t i o n  fo r  a n n e x a t i o n  of 
a p p r o x i m a t e l y  2.5 a c r e s  (Tract A, U 3.S. 3468) to the C i t y  
of K o d i a k  u n d e r  p r o v i s i o n s  of the 100 % p e t i t i o n  p r o c e s s  
u n t i l  su ch  t i m e  as s u p p o r t i n g  d o c u m e n t s  a r e  p r o v i d e d  to 
th e  d e p a r t m e n t .

R e v i e w e d  an d a p p r o v e d  the  c o m m i s s i o n ' s  d r a f t  re p or t  to th e 
l e g i s l a t u r e .

D i s c u s s e d  m u n i c i p a l  d i s s o l u t i o n  i ss ue s,  i n c l u d i n g  a r e v i e w  
of S e n a t e  B i l l  50. T h i s  bill, p r e f i l e d  b y  S e n a t o r  J o h n e  
B i n k l e y ,  p r o p o s e s  a m e n d i n g  AS 2 9 . 0 6 . 4 7 0  [ M u n ic ip al  
D i s s o l u t i o n ] .  T h e  c u r r e n t  l a w  e s s e n t i a l l y  p r o v i d e s  that a 
m u n i c i p a l i t y  m a y  p e t i t i o n  for d i s s o l u t i o n  w h e n  it is f r e e  
of debt, or if in debt, all of  it c r e d i t o r s  a r e  s a t i s f i e d  
w i t h  a r r a n g e m e n t s  for r e p a y m e n t  a n d  it no  l o n g e r  m e e t s  
m i n i m u m  s t a n d a r d s  for  i n c o r p o r a t i o n .  If t h e m u n i c i p a l i t y  
s t i l l  m e e t s  m i n i m u m  s t a n d a r d s  for  i n c o r p o r a t i o n  but w i s h e s  
to d i s s o l v e ,  it m a y  a l s o  p e t i t i o n  f o r  d i s s o l u t i o n  if it is 
f r e e  of de bt  or de b t r e p a y m e n t  a r r a n g e m e n t s  a r e  m a d e  a n d  
it c e a s e s  to u s e  e a c h  of its m a n d a t o r y  p o we rs . T h e
a m e n d m e n t  w o u l d  r e q u i r e  that  to p e t i t i o n  f o r  d i s s o l u t i o n ,  
t h e  m u n i c i p a l i t y  no l on g e r  m e e t  m i n i m u m  s t a n d a r d s  for 
i n c o r p o r a t i o n  an d c e a s e  to u s e  e a c h  of its m a n d a t o r y
p o w e r s ,  or be a l l o w e d  to p e t i t i o n  f o r  d i s s o l u t i o n  u n d e r  
a n o t h e r  c o n d i t i o n .  T h i s  c o n d i t i o n  is if th e  d i s s o l u t i o n  
q u e s t i o n  is a p p r o v e d  in an a d v i s o r y  e l e c t i o n  by the v o t e r s  
w i t h i n  th e m u n i c i p a l i t y  p r o p o s e d  f o r  d i s s o l u t i o n .

Set M a r c h  14, 1 9 8 7  as the d a t e  fo r th e p u b l i c  h e a r i n g  on 
B i g  L a k e  i n c o r p o r a t i o n  p e t i t i o n .  T h e  c o m m i s s i o n  d i s c u s s e d  
the  w i s d o m  of th e  D i v i s i o n  of E l e c t i o n s  i n t e n t i o n  to
c o n d u c t  the B i g  L a k e  i n c o r p o r a t i o n  e l e c t i o n  by mail. Th e  
re s u l t  of the d i s c u s s i o n  w a s  a d e c i s i o n  to f o r m a l l y  r a is e 
t h e s e  c o n c e r n s  w i t h  the G o v e r n o r ,  th e  C o m m i s s i o n e r  of
DCRA, a n d  the  jo int H o u s e  an d S e n a t e  C o m m i t t e e s  on  
C o m m u n i t y  & R e g i o n a l  A f f a i r s .

S e l e c t e d  t e n t a t i v e  d a t e s  for  a m e e t i n g  w i t h  the H o u s e  an d 
S e n a t e  C o m m i t t e e s  on C o m m u n i t y  and R e g i o n a l  A f f a i r s .  Th e  
p r e f e r r e d  d a t e  is Mo n d a y ,  F e b r u a r y  23, 1987. If th is  d a t e  
c a n  be a r r a n g e d ,  the c o m m i s s i o n  i n t e n d s  to m e e t  on o t h e r  
m a t t e r s  the da y  b e f o r e .  T h e  c o m m i s s i o n  i n t e n d s  to d i s c u s s  
th e  f o l l o w i n g  m a t t e r s  w i t h  the c o m m i t t e e s :
- d i s s o l u t i o n  i s s u e s  ( i n c l u d i n g  SB 50);
- its f o r m a l  r e p o r t  to the l e g i s l a t u r e ;  

e l e c t i o n s  c o n d u c t e d  by m ail ; and 
c o m p e n s a t i o n  to the c o m m i s s i o n .
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T h e  p r e v a l e n c e  of n e g a t i v e  c o m m e n t s  s u b m i t t e d  to the P a l m e r  
City  C o u n c i l  at its D e c e m b e r  23 m e e t i n g  led the C i t y  of P a l m e r  
to c e a s e ,  at least t e m p o r a r i l y ,  c o n s i d e r a t i o n  of a p r o p o s a l  f or  
a n n e x a t i o n  of a rea s to th e north, so uth , e a s t  a n d  w e s t  o'; t h e  
e x i s t i n g  m u n i c i p a l  b o u n d a r i e s ,  i n c l u d i n g  th e  E q u e s t r i a n  A c r e s  
s u b d i v i s i o n .

K A K E  A N N E X A T I O N  P E T I T I O N

O n  J a n u a r y  5, 1987, the d e p a r t m e n t  r e c e i v e d  a p e t i t i o n  f o r
a n n e x a t i o n ,  u n d e r  p r o v i s i o n s  of the  l e g i s l a t i v e  r e v i e w  p r o c e s s ,  
of a p p r o x i m a t e l y  48 s q u a r e  m i l e s  to the C i t y  of Kake. T he  a r e a  
p r o p o s e d  for a n n e x a t i o n  c o n t a i n s  a p o p u l a t i o n  of a p p r o x i m a t e l y  
150, a c c o r d i n g  to t h e  p e t i t i o n e r .  T h e  p e t i t i o n e r  i n d i c a t e s  
that m o t i v a t i o n  for a n n e x a t i o n  is b a s e d  u p o n  a d e s i r e  by  th e 
C i t y  of K a k e  to e x e r c i s e  g r e a t e r  c o n t r o l  o v e r  the m u n i c i p a l  
w a t e r s h e d .

D I S S O L U T I O N  T A S K  F O R C E

L o c a l  B o u n d a r y  C o m m i s s i o n  m e m b e r s  C.B. B e t t i s w o r t h  and B e r t  
G r e i s t  m e t  w i t h  C o m m i s s i o n e r  H o f f m a n  c o n c e r n i n g  i s s u e s  r e l a t i n g  
to d i s s o l u t i o n  of m u n i c i p a l i t i e s .  C o m m i s s i o n e r  H o f f m a n  
i n d i c a t e d  tha t he w o u l d  like the c o m m i s s i o n  to i n v e s t i g a t e  
e x i s t i n g  i s s u e s  r e g a r d i n g  d i s s o l u t i o n  a n d  m a k e  r e c o m m e n d a t i o n s  
to de al  w i t h  the iss ues . A m e m o r a n d u m  o u t l i n i n g  the 
c o m m i s s i o n ' s  role in t h e  p r o c e s s  is f o r t h c o m i n g  f r o m  
C o m m i s s i o n e r  H o f f m a n .  T h e  c o m m i s s i o n  i n t e n d s  to d e v e l o p  a w o r k  
p l a n  to a d d r e s s  the task.

R E P O R T  T O  L E G I S L A T U R E

T h e  L o c a l  B o u n d a r y  C o m m i s s i o n ' s  re p o r t  to  th e  F i r s t  S e s s i o n  of 
th e F i f t e e n t h  L e g i s l a t u r e  wa s  d e v e l o p e d  a n d  se n t to the  
P r e s i d e n t  of the S e n a t e  an d the S p e a k e r  of t h e  H o u s e  on  J a n u a r y  
28, th e  t e n t h  d a v  of t h e S e s s i o n .  C o p i e s  ar e  b e i n g  d i s t r i b u t e d  
to t h e  G o v e r n o r ,  C o m m i s s i o n e r  H o f f m a n ,  H o u s e  and  S e n a t e  C & R A  
C o m m i t t e e  m e m b e r s ,  M R A D  s u p e r v i s o r s  an d r e g i o n a l  o f f i c e s  a nd  
o t h e r  i n t e r e s t e d  p a r t i e s .

A L A S K A  G O L D  P R O P E R T Y  A N N E X A T I O N

T h e  a n n e x a t i o n  of a p p r o x i m a t e l y  140 a c r e s  d e s c r i b e d  as the 
A l a s k a  G o l d  p r o p e r t y  to the C i t y  of F a i r b a n k s  b e c a m e  e f f e c t i v e  
on J a n u a r y  15, 1987. T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  a p p r o v e d
the p e t i t i o n  on A u g u s t  2, 1986, but d e l a y e d  the  e f f e c t i v e  d a t e  
of t h e b o u n d a r y  c h a n g e  b e c a u s e  a n e g o t i a t e d  a g r e e m e n t  for

P A L M E R  A N N E X A T I O N  P R O P O S A L
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v o l u n t a r y  a n n e x a t i o n  was  r e a c h e d  b e t w e e n  the c i t y  an d the o w n e r  
of the  p r o p e r t y .  U n d e r  terms of th e a g r e e m e n t ,  th e b o u n d a r y  
c h a n g e  wa s i n i t i a t e d  at the r e q u e s t  of th e so le  o w n e r  of the  
p r o p e r t y  w i t h  the u n d e r s t a n d i n g  t h a t  p r o p e r t y  t a x e s  w o u l d  not  
be l e v i e d  on the p r o p e r t y  until 1988, w h e n  d e v e l o p m e n t  of t h e  
p r o p e r t y  will c r e a t e  a d e m a n d  f o r  m u n i c i p a l . s e r v i c e s .

T h e r e f o r e ,  th e a n n e x a t i o n  p e t i t i o n  w a s  o r i g i n a l l y  s u b m i t t e d  
u n d e r  p r o v i s i o n s  of the l e g i s l a t i v e  r e v i e w  p r o c e s s  but  w a s  
a m e n d e d  and has n o w  b ee n e f f e c t e d  u n d e r  the l o c a l  a c t i o n  
p r o c e s s .  A c e r t i f i c a t e  of b o u n d a r i e s  of the C i t y  of F a i r b a n k s  
has b e e n  i ss u e d  to  r e f l e c t  the a n n e x a t i o n .

B. T E C H N I C A L  A S S I S T A N C E

In a d d i t i o n  to th e m a j o r  a c t i v i t i e s  l i s t e d  above, s t af f 
p r o v i d e d  t e c h n i c a l  a s s i s t a n c e  to t h e  f o l l o w i n g .

A l e u t i a n s  Ea st  R e g i o n :  A s s i s t a n c e  w a s  p r o v i d e d  to the C i t y
A d m i n i s t r a t o r s  of S a n d  P o in t  an d  K i n g  C o v e  c o n c e r n i n g  p o t e n t i a l  
f o r m a t i o n  in the A l e u t i a n s  East reg ion .

A n c h o r a g e  Ti me s : S t a f f  p r o v i d e d  i n f o r m a t i o n  r e g a r d i n g  p r o p o s e d
m u n i c i p a l  i n c o r p o r a t i o n  of Big Lake.

D a r b y s h i r e  & A s s o c i a t e s :  Staff p r o v i d e d  R a l p h  D a r b y s h i r e  w i t h
i n f o r m a t i o n  r e g a r d i n g  p r o c e s s e s  for t r a n s i t i o n  f r o m  an  R E A A  to 
a b o r o u g h  sc h oo l d is t r i c t .

D e l t a n a :  F a i r b a n k s  M R A D  st aff w a s p r o v i d e d  w i t h  i n f o r m a t i o n
r e g a r d i n g  b o r o u g h  f or m a t i o n .

D e p a r t m e n t  of Law: I n f o r m a t i o n  w a s  p r o v i d e d  to t h e  D e p a r t m e n t
of L a w  r e g a r d i n g  d e v e l o p m e n t  of the  N o r t h w e s t  A r c t i c  B o r o u g h  
C h a r t e r  as it r e l a t e s  to p r o p o s e d  r e s t r i c t i o n s  on  the a u t h o r i t y  
to l e v y  p r o p e r t y  taxes.

D i l l i n g h a m :  A r e s i d e n t  was p r o v i d e d  i n f o r m a t i o n  r e g a r d i n g
d i f f e r e n t i a l  tax z o n e s  and the p e n d i n g  a n n e x a t i o n  by  the City 
of D i l l i n g h a m .

D i l l i n g h a m :  C i t y  M a n a g e r  J e f f  L a b a h n  w a s  p r o v i d e d  w i t h
i n f o r m a t i o n  r e g a r d i n g  the L oc al  B o u n d a r y  C o m m i s s i o n ' s  a c t i o n s  
w i t h  r es pe ct  to the  p e n d i n g  l e g i s l a t i v e  r e v i e w  a n n e x a t i o n  by 
the C i t y  of D i l l i n g h a m .

D i v i s i o n  of C o m m u n i t y  D e v e l o p m e n t :  D C D  s t a f f  was  p r o v i d e d  w i t h
i n f o r m a t i o n  r e l a t i n g  to the m u n i c i p a l  d i s s o l u t i o n  p r o c e s s  and



I r e n e  R o w a n
J a n u a r y  27, 19 8 7
P a g e  Six

i s su es . M e e t i n g s  w e r e  held w i t h  D C D  s t a f f  to d i s c u s s  t hes e 
m a t t e r s .

D i v i s i o n  of E l e c t i o n s :  Staff d i s c u s s e d  w i t h  t h e  D i v i s i o n  of
E l e c t i o n s  c o n c e r n s  r e g a r d i n g  c o n d u c t i n g  m u n i c i p a l  i n c o r p o r a t i o n  
e l e c t i o n s  via ma il.

F a i r b a n k s :  I n f o r m a t i o n  wa s p r o v i d e d  to s t a f f  o f th e  Ci t y of
F a i r b a n k s  r e g a r d i n g  a n n e x a t i o n  of  th e  F a i r b a n k s  I n d u s t r i a l  Park.

G a l e n a :  S t e v e  Jon es , an a t t o r n e y  i n v o l v e d  in l i t i g a t i o n  wi th
the  C i t y  of G a l e n a ,  w a s  p r o v i d e d  w i t h  i n f o r m a t i o n  r e g a r d i n g  the 
r e l a t i o n s h i p  b e t w e e n  a city a n d  its s c h o o l  district.
I n f o r m a t i o n  w a s  a l s o  p r o v i d e d  c o n c e r n i n g  s t a t e  f i n a n c i a l  aid 
p r o v i d e d  to c i t i e s .

K a s i g l u k :  A l e t t e r  w a s  d r af t ed  a t  t h e  r e q u e s t  o f t h e  Ka si gl uk
C o r p o r a t i o n  to n o t i f y  f i n a n c i a l  i n s t i t u t i o n s  s e r v i n g  the
Y u k o n - K u s k o k w i m  R e g i o n  that the c o r p o r a t i o n  is n o t  a f f i l i a t e d  
w i t h  the Ci t y of K a s i g l u k .

A r c t i c  S o u n d e r: I n f o r m a t i o n  r e g a r d i n g  f o r m a t i o n  of the
N o r t h w e s t  A r c t i c  B o r o u g h  was p r o v i d e d .

K T U U : S t a f f  r e s p o n d e d  to q u e s t i o n s  f r o m  K T U U - T V  r eg ar di ng
p r o p o s e d  m u n i c i p a l  i n c o r p o r a t i o n  o f  B i g  Lake.

M a n a k o t a k :  S t a f f  p r o v i d e d  a s s i s t a n c e  in d e t e r m i n i n g  the
b o u n d a r i e s  of the C i t y  in r e l a t i o n  to a p r o p o s e d  housi ng  
p r o j e c t .

M a t a n u s k a  S u s i t n a  B o r o ug h:  D i s c u s s i o n s  w e r e  c o n d u c t e d  with
M a t - S u  B o r o u g h  A t t o r n e y  Lee S h a r p  r e g a r d i n g  p r o v i s i o n s  for 
m o d i f i c a t i o n  of s e r v i c e  are a b o u n d a r i e s  in a F e d e r a l  V o t i n g  
R i g h t s  Act s u b m i s s i o n  c o n c e r n i n g  t h e  p r o p o s e d  i n c o r p o r a t i o n  of 
B i g  Lake. S t a f f  a g r e e d  to i n c l u d e  p r o v i s i o n s  for s u c h  w h e n  we 
d e v e l o p  the F V R A  s u b m i s s i o n  for t h e  p r o p o s e d  c i t y  of  B i g  Lake.

M a t - S u  F r o n t i e r s m a n :  Staff p r o v i d e d  i n f o r m a t i o n  re gar di n g
p r o p o s e d  m u n i c i p a l  i n c o r p o r a t i o n  o f  B i g  Lake.

N a t i o n a l  G e o g r a p h i c  S oc iet y:  M a u r e e n  F l y n n  of N a t i on a l
G e o g r a p h i c  wa s p r o v i d e d  wi th  i n f o r m a t i o n  r e g a r d i n g  the local 
g o v e r n m e n t  s t r u c t u r e  of A l a s k a  a n d  t h e h i s t o r y  of local
g o v e r n m e n t  in A n c h o r a g e .

N o r t h  S l o p e  B o r o u g h :  I n f o r m a t i o n  r e g a r d i n g  v o t i n g  r e g i s t r a t i o n
w a s  p r o v i d e d  to a N o r t h  S l o p e  B o r o u g h  r es id en t.
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N o r t h w e s t  A r c t i c  B o r o u g h :  S t a f f  p r o v i d e d  t e c h n i c a l  i n f o r m a t i o n
t o  th e  b o r o u g h ' s  c h a r t e r  c o m m i s s i o n .

P a l m e r :  T e c h n i c a l  a s s i s t a n c e  w a s  p r o v i d e d  to t h e  Ci ty  of
P a l m e r  r e g a r d i n g  t h e  F e d e r a l  V o t i n g  R i g h t s  Act.

P r i n c e  W i l l i a m  S o u n d :  A s s i s t a n c e  wa s  p r o v i d e d  to the M R A D
t e c h n i c a l  a s s i s t a n c e  s e c t i o n  c o n c e r n i n g  •••the P r i n c e  W i l l i a m  
S o u n d  B o r o u g h  study.

P o r t  W i l l i a m s :  I n f o r m a t i o n  w a s  p r o v i d e d  to i n d i v i d u a l s  f r o m
P o r t  W i l l i a m s  r e g a r d i n g  m u n i c i p a l  i n c o r p o r a t i o n .

S a n d  Point: A s s i s t a n c e  was p r o v i d e d  to s t a f f  of t h e  C i t y  of
S a n d  P o i n t  r e g a r d i n g  a n n e x at io n.

S o u t h e a s t  Al as k a:  M a p s  and l e g a l  d e s c r i p t i o n s  of all S o u t h e a s t
A l a s k a  m u n i c i p a l i t i e s  w a s  p r o v i d e d  to M R A D  J u n e a u  sta ff .

U n g a l i k :  A r e s i d e n t  of U n g a l i k  w a s  p r o v i d e d  i n f o r m a t i o n
r e g a r d i n g  m u n i c i p a l  i n c o r p o r a t i o n .

C. T R A V E L

C o m m u n i t y  P u r p o s e  S t af f
B i g  L a k e  (1/8) B i g  Lake I n c o r p .  In fo  M e e t i n g  D a n / C a r o l
B i g  L a k e  (12/30) B i g  Lak e I n c o r p .  R e s e a r c h  Ca rol

D. S P E C I A L  I S S U E S

C O M M I S S I O N  T E R M  E X P I R A T I O N

L o c a l  B o u n d a r y  C o m m i s s i o n  C h a i r m a n  R o b e r t  E d e r ' s  t e r m  e x p i r e s  
J a n u a r y  31, 1987. T h e  D e p a r t m e n t  of L a w  h a s  a d v i s e d  in the
p a s t ,  th at  e v e n  t h o u g h  a term e x p i r e s  the c o m m i s s i o n  m e m b e r  
h o l d i n g  the  e x p i r e d  t e r m  c o n t i n u e s  to s e r v e  in th at  p o s i t i o n .

O R G A N I Z A T I O N A L  G R A N T S

A  m e m o r a n d u m  w a s  p r e s e n t e d  to t h e  D i v i s i o n  D i r e c t o r  i d e n t i f y i n g  
t h e  n e e d  for p r o p o s e d  a p p r o p r i a t i o n s  to  f u n d  o r g a n i z a t i o n a l  
g r a n t s  for the N o r t h w e s t  A r c t i c  B o r o u g h  and th e p o s s i b l e  C i t y  
o f  B i g  Lake. U n d e r  AS 2 9 . 0 5 . 1 9 0 ( a ) ( 3 ) ,  th e  B o r o u g h  s h o u l d  
r e c e i v e  its t h i r d  y e a r  gr an t in t h e  a m o u n t  of $ 1 0 0 , 0 0 0 .  U n d e r  
A S . 2 9 . 0 5 . 180(a) the  p r o s p e c t i v e  C i t y  of B i g  L a k e  w o u l d  r ec e iv e 
$ 5 0 , 0 0 0  its i n i t i a l  y e a r  and $ 2 5 , 0 0 0  its s e c o n d  y e ar .  If the 
c i t y  is i n c o r p o r a t e d  p rio r to J u n e  30, 1 9 8 7  th ese
a p p r o p r i a t i o n s  w o u l d  be ne ede d t h i s  l e g i s l a t i v e  s e s s i o n .



I r e n e  R o w a n  
J a n u a r y  27, 1987 
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E. I T EM S OF G E N E R A L  I N T E R E S T

F A I R B A N K S  N O R T H  S T A R  B O R O U G H  U N I F I C A T I O N  P R O P O S A L

F a i r b a n k s  N o r t h  S t a r  B o r o u g h  A s s e m b l y m a n  J o e  S i t t o n  has  
r e q u e s t e d  the  m a y o r s  of F a i r b a n k s ,  N o r t h  P o l e  and  th e F a i r b a n k s  
N o r t h  S t a r  B o r o u g h  to f o r m  a c o m m i s s i o n  to s t u d y  the p o t e n t i a l  
for  u n i f i c a t i o n  of the  N o r t h  S t a r  B o r o u g h .

! A N N E X A T I O N  OF  V O T I N G  A R E A S

T h e  S u p r e m e  C o u rt  r e c e n t l y  u p h e l d  a f e d e r a l  c o u r t ' s  r e f u s a l  to 
a p p r o v e ,  u n d e r  the p r o v i s i o n s  of th e  F e d e r a l  V o t i n g  R i g h t s  Act, 
a c i t y ' s  r e f u s a l  to a n n e x  a l a r g e l y  b l a c k  n e i g h b o r h o o d  w h i l e  
a n n e x i n g  a w h i t e  n e i g h b o r h o o d .  T h e c i t y  a r g u e d  tha t p r o p o s e d  
a n n e x a t i o n s  of a w h i t e  a r e a  an d an u n o c c u p i e d  a r e a  i n t e n d e d  for 
w h i t e  h o u s i n g  d u r i n g  the 1 9 7 0 ' s  d i d  no t c h a n g e  th e v o t i n g  
r i g h t s  of m i n o r i t i e s  b e c a u s e  the c i t y  h a d  an all  w h i t e  
p o p u l a t i o n  at the time. T h e  S u p r e m e  C o u r t  d e c i d e d  the 
a n n e x a t i o n s  of w h i t e  a r e a s  c o u l d  be s e e n  as an e f f o r t  to 
m i n i m i z e  t he  l i k e l y  i m p a c t  of f u t u r e  b l a c k  v o te rs , w h i c h  is "as 
i m p e r m i s s i b l e  a p u r p o s e  as the d i l u t i o n  of p r e s e n t  b l a c k  v o t i n g  
s t r e n g t h . "

F. S T A T I S T I C A L  I N F O R M A T I O N

A c t i v i t y  T o t a l  T h i s  M o n t h  T o t a l  this  Y e a r

C o m m i s s i o n  M e e t i n g s  1 1

A n n e x a t i o n  P e t i t i o n s

R e c e i v e d  by Dept. 2 2
R e v i e w e d  by s t a f f  1 1
A c t e d  U p o n  by L B C  2 2

S t a t i s t i c a l  i n f o r m a t i o n  c an  be m i s l e a d i n g .  T h e  p e t i t i o n s  
r e c e i v e d  by the D e p a r t m e n t  th i s m o n t h  a r e  n ot  n e c e s s a r i l y  
th e s a m e  ones r e v i e w e d  by s t a f f  or a c t e d  u p o n  by the LBC. 
T h e  i n f o r m a t i o n  on th e a t t a c h e d  d a t a  s h e e t  r e f l e c t s  the  
n u m b e r s  and  s p e c i f i c  a c t i o n s  c o v e r e d  by  t h e s e  s t a t i s t i c s .

c c : L o c a l  B o u n d a r y  C o m m i s s i o n
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A U T H O R I T I E S  P R I N C I P A L L Y  R E L I E D  U P O N

A l a s k a  Const, art. X, sec. 1
P U R P O S E  A N D  C O N S T R U C T I O N .  T h e  p u r p o s e  o f  this a r t i c l e  is to 

p r o v i d e  for  m a x i m u m  lo cal s e l f - g o v e r n m e n t  w i t h  a m i n i m u m  o f local 
g o v e r n m e n t  u ni t s ,  a n d  to p r e v e n t  d u p l i c a t i o n  of t a x - l e v y i n g  j u r­
isd i c t io n s.  A  l i b e r a l  c o n s t r u c t i o n  s h al l be g i v e n  to the p o w e r s  
o f local g o v e r n m e n t  units.

A l a s k a  Const, art. X, sec. 2
L O C A L  G O V E R N M E N T  POWE RS.  A l l  local g o v e r n m e n t  p o w e r s  shall 

be  v e s t e d  in b o r o u g h s  a n d cities. Th e  S t a t e  m a y  d e l e g a t e  t a x i n g  
p o w e r s  to o r g a n i z e d  b o r o u g h s  a n d  c i t i e s  only.

A l a s k a  Const, art. X, sec. 12
B O U N D A R I E S .  A  local b o u n d a r y  c o m m i s s i o n  or b o a r d  s h a l l  be 

e s t a b l i s h e d  b y law  in the e x e c u t i v e  b r a n c h  o f  the s t a te  g o v e r n­
ment. Th e  c o m m i s s i o n  or b o a r d  m a y  c o n s i d e r  a n y  p r o p o s e d  local 
g o v e r n m e n t  b o u n d a r y  change. It m a y  p r e s e n t  p r o p o s e d  c h a n g e s  to 
the l e g i s l a t u r e  d u r i n g  the f ir st  ten days of  a n y r e g u l a r  sessi on.  
T h e  c h a n g e  s h a l l  b e c o m e  e f f e c t i v e  f o r t y - f i v e  days a f t e r  p r e s e n t a­
tio n  or at the e n d  of the s e s si on , w h i c h e v e r  is ea rl ier , u n l e s s  
d i s a p p r o v e d  b y  a r e s o l u t i o n  c o n c u r r e d  in by a m a j o r i t y  of  the 
m e m b e r s  of  e a c h  hou^e. T h e  c o m m i s s i o n  or board, s u b j e c t  to law, 
m a y  e s t a b l i s h  p r o c e d u r e s  w h e r e b y  b o u n d a r i e s  m a y  be a d j u s t e d  by 
l o c a l  action.

(All s t a t u t o r y  r e f e r e n c e s  ar e  to T i t l e  29 as c o d i f i e d  b e f o r e  
the re vi s i o n ,  sec. 4, ch. 74, S L A  1985, eff. Jan. 1, 1986.)

A S  2 9 . 1 8 . 0 1 1
I N C O R P O R A T I O N  O F  CITIES. (a) A  c o m m u n i t y  that m e e t s  the 

f o l l o w i n g  s t a n d a r d s  m a y  i n c o r p o r a t e  as a f i r s t  cl ass  city:

(1) the  c o m m u n i t y  ha s  400 or m o r e  p e r m a n e n t  r e s i d e n t s ;

(2) t h e  b o u n d a r i e s  o f  the  p r o p o s e d  c i t y  i n c l u d e  al l  
a r e a s  n e c e s s a r y  to p r o v i d e  m u n i c i p a l  s e r v i c e s  on a n  e f f i c i e n t  
scale;

(3) t h e  e c o n o m y  o f  the  c o m m u n i t y  i n c l u d e s  th e  h u m a n  
a n d  f i n a n c i a l  r e s o u r c e s  n e c e s s a r y  to p r o v i d e  l o ca l s e r v i c e s ;  in 
c o n s i d e r i n g  th e e c o n o m y  of  the  c o m m u n i t y ,  the L o c a l  B o u n d a r y  C o m­
m i s s i o n  s h a l l  c o n s i d e r  p r o p e r t y  v a l u a t i o n s ,  e c o n o m i c  base, p e r ­
s o n a l  income, r e s o u r c e  a n d  c o m m e r c i a l  d e v e l o p m e n t ,  a n t i c i p a t e d  
fu n c t i o n s ,  a n d  the e x p e n s e s  a n d  i n c o m e  of  the  p r o p o s e d  city, i n­
cl u d i n g  the a b i l i t y  of  the c o m m u n i t y  to g e n e r a t e  l o ca l r e v e n u e ;

(4) the p o p u l a t i o n  o f  the c o m m u n i t y  is s t a b l e  e n o u g h  
to s u p p o r t  l o ca l g o v e r n m e n t ;
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(5) th ere  is a d e m o n s t r a t e d  n e e d  for local g o v e r n m e n t .

(b) A  c o m m u n i t y  that m e e t s  al l the s t a n d a r d s  e s t a b l i s h e d  in 
(a) of  this s e c t i o n  e x c e p t  (a)(1) m a y  i n c o r p o r a t e  as a s e c o n d  
cl as s city.

AS  2 9 . 6 8 . 5 2 0 ( a )
STANDARDS.' (a) E x c e p t  as p r o v i d e d  in (b) o f  this se c ti on , 

a m u n i c i p a l i t y  m a y  p e t i t i o n  for d i s s o l u t i o n  w h e n

(1) it is fr ee  of  debt, or if in debt, e a c h  o f  its 
c r e d i t o r s  is s a t i s f i e d  w i t h  a m e t h o d  o f  r e p a y m e n t ;  a n d

(2) e i t h e r  it n o  l o n g e r  m e e c s  the m i n i m u m  s t a n d a r d s  
p r e s c r i b e d  for i n c o r p o r a t i o n  by  AS  29.18, or it c e a s e s  to u s e  
ea ch  a n d  e v e r y  one o f its m a n d a t o r y  powers.

AS 2 9 . 6 8 . 5 6 0
D E C I S I O N .  If the L o c a l  B o u n d a r y  C o m m i s s i o n  d e t e r m i n e s  that 

the m u n i c i p a l i t y  fa ils to m e e t  the s t a n d a r d s  for d i s s o l u t i o n ,  it 
s h a l l  r e j e c t  the p e t i t i o n .  If the c o m m i s s i o n  d e t e r m i n e s  that  the 
m u n i c i p a l i t y  m e e t s  the s t a n d a r d s ,  it sh al l a c c e p t  the pe tit io n.

19 A AC  10 .01 0(d )
(d) In d e t e r m i n i n g  w h e t h e r  t h er e is a d e m o n s t r a t e d  n e e d  for 

l oc al g o v e r n m e n t  in a c o m m u n i t y  f o r  the p u r p o s e s  of AS  2 9 . 1 8 . 0 1 1 -  
(a)(5), the c o m m i s s i o n  wi ll, in its d i s c r e t i o n  an d  w i t h o u t  l i m i­
tation, c o n s i d e r  e x i s t i n g  a n d  a n t i c i p a t e d  social a nd  e c o n o m i c  
p r o b l e m s ,  w h e t h e r  m a j o r  e c o n o m i c  d e v e l o p m e n t  is a n t i c i p a t e d ,  a d e­
qu a c y  of  e x i s t i n g  s er vi ce s,  a n d  o t h e r  f a c t o r s  w h i c h  r e f l e c t  the 
n e e d  for l o ca l g o v e r n m e n t .

19 AA C  10 .13 0( a)
D I S S O L U T I O N .  (a) A  c i t y  m a y  be d i s s o l v e d  if the  c i t y  ha s  

n o  i n d e b t e d n e s s ,  b o n d e d  or o t h e r w i s e ,  or has p r o p o s e d  a m e t h o d  of  
r e p a y m e n t  w h i c h  w i l l  p r o t e c t  the  i n t e r e s t s  o f  its c r e d i t o r s ,  a n d  
if the f o l l o w i n g  s t a n d a r d s ^ a r e  met:

(1) the  c i t y  ha s  c ea se d,  for two or m o r e  c o n s e c u t i v e  
years, to e x e r c i s e  a n y  o f  the m u n i c i p a l  p o w e r s  set f o r t h  in A S  
2 9 . 4 8 . 0 3 0  -- 2 9. 4 8 . 0 3 5 ;

(2) the c i t y  ha s f a i l e d  to c o n d u c t  two or m o r e  c o n s e c­
u t i v e  r e g u l a r  e l e c t i o n s  in the m a n n e r  p r o v i d e d  b y  law; a n d

(3) th e c i t y  n o  l o n g e r  m e e t s  the s t a n d a r d s  for i n c o r­
p o r a t i o n  as p r o v i d e d  by  l a w  a n d  r e g u l a t i o n .

- vi  -



J U R I S D I C T I O N A L  S T A T E M E N T  

T hi s an a p p e a l  f r o m  an a d m i n i s t r a t i v e  d e c i s i o n  o f the 

L o c a l  B o u n d a r y  C o m m i s s i o n  d a t e d  D e c e m b e r  31, 1985. Th e c o u r t  has 

j u r i s d i c t i o n  to e n t e r t a i n  this a p p e a l  u n d e r  AS  2 2 . 1 0 . 0 2 0 ( a ) ,  AS 

4 3 . 0 5 . 2 4 0 ( d ) ,  a n d  A p p e l l a t e  R u l e  601, et s e a .

IS SU ES P R E S E N T E D  F O R  R E V I E W

1. W h e t h e r  the L o c a l  B o u n d a r y  C o m m i s s i o n  a p p l i e d  the

c o r r e c t  l e g a l  s t a n d a r d  in d e t e r m i n i n g  th a t the C i t y  o f  A k i a c h a k

s t i l l  m e e t s  the m i n i m u m  s t a n d a r d s  p r e s c r i b e d  for i n c o r p o r a t i o n  

a n d  thus does n o t  m e e t  the s t a n d a r d s  for di ss ol u t i o n .

2. W h e t h e r  the c o m m i s s i o n  w a s  c o r r e c t  in d e t e r m i n i n g

th a t the C i t y  of  A k i a c h a k  has c e a s e d  to u s e  e a c h  an d e v e r y  o n e  of 

its m a n d a t o r y  powe rs.
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The City of A k i a c h a k  has existed as a second class city 

(municipality) since its incorporation under AS 29.18.011 in 

1974. A k i a c h a k  has had a ^ d e r a l l y - c h a r t e r e d  Indian R e o r g a n i z a­

tion Act (IRA) Council since 1948. 25 U.S.C. §§ 476-477. A k i a­

chak was also a c k nowled ged as a Native village under the Alaska 

Native Claims Settlement Act ( A N C S A ) , 43 U.S.C. § 1610, in 1971, 

At issue in this appeal is the Loc al Boundary Commission's (LBC) 

denial of Akiach ak's petition to dissolve its m u n i c i p a l i t y  under 

AS 29.68.500 -- 29.68.580.

On Sep tember 15, 1983, Akiachak's entire city council 

resigned en mass. However, this did not effect the dissolution 

of the city. Record (R.) at 46 and 49. The city was informed 

that the dissolution  of the city could only be a c c o m p l i s h e d  by 

virtue of law and in the mann er prescr i b e d  by law. Ld. At the. 

time of the a t t e mpted mass resignation of the city council, the 

members of Akiach a k ' s  IRA Council a t t e mpted to take over f u n c­

tions and assets of the munic i p a l i t y  by adopting two resolu t i o n s  

w h i c h  (1) ordered a halt to m u n i c ipal powers (R. at 437-438); and

(2) delegated a u t h o r i t y  to an a d m i nistrat ive team to ca rry out 

m u n i c i p a l  projects until the city was dissolved. R. Vol. 3 at 

53. However, the resolutions adopted by the IRA Council w e r e  of 

no legal effect since it could not act in place of the ci ty g o v­

ernment. R. at 266. This is also true of the sales tax w h i c h  

was initiated by the IRA council and v o t e d  on by IRA members, 

effective July 1, 1986. App ellant's Br. at 3. Only cities and

S T A T E M E N T  OF  T H E  CA S E



b o r o u g h s  m a y  i m p o s e  a tax. A l a s k a  Const, art. X, <5 2. Th e IRA 

c o u n c i l  is n o t  a r<_ o g n i z e d  local g o v e r n m e n t  u n d e r  A l a s k a ' s  c o n­

stitu ti on . R. at 266.

In s p i t e  o f the c o n f u s i o n  of the st at us  o f  an a c t i n g  

c i t y  co unc il,  th e D e p a r t m e n t  of C o m m u n i t y  and  R e g i o n a l  A f f a i r s  

(DCRA) b e g a n  w o r k i n g  w i t h  c o m m u n i t y  r e p r e s e n t a t i v e s  in 1983 to 

a s s i s t  t h e m  w i t h  p r e p a r a t i o n  of t h e i r  d i s s o l u t i o n  pe ti ti on . R. 

at 403. H o w e v e r ,  D C R A  c o n s i d e r e d  t he re  to be an o p e r a t i n g  c i t y  

g o v e r n m e n t  w h i l e  th e p e t i t i o n  p r o c e s s  was b e i n g  pu rsu ed . R. Vol. 

4 at 112.

On D e c e m b e r  10, 1984, D C R A  w a s  i n f o r m e d  by the D e p a r t­

m e n t  o f L a w  t h a t  the I R A  co u n c i l  c o u l d  no t  act on b e h a l f  o f  the 

c i t y  council, n o r  c o u l d  it be the e n t i t y  p e t i t i o n i n g  for d i s s o l u­

tion o f  the city. O n l y  an i n d e p e n d e n t  t r u s t e e  c o u l d  act in p l a c e  

of  the c i t y  c o u nc il , w h i c h  m o s t  l i k e l y  w o u l d  be the c o m m i s s i o n e r  

of  DCRA, his d e s i g n e e  or a t r u s t e e  a p p o i n t e d  b y the court. R. at 

267. D C R A  and  the D e p a r t m e n t  of L a w  c o n c u r r e d  that the c i t y  of

A k i a c h a k  d i d n o t  t e c h n i c a l ly s a t i s f y  the s t a n d a r d s  of  d i s s o l u t i o n
%   — —

a n d  th at  t h er e w a s  s i g n i f i c a n t  a c t i v i t y  on the p a r t  o f  th e c i t y  

d u r i n g  the r e q u i s i t e  t w o - y e a r  p e r i o d _ p r e c e d i n g  the p e t i t i o n .  R. 

at 269 an d  Vol. 4 at 112.

In A u g u s t  1984, A k i a c h a k  s u b m i t t e d  its f i n a l  p e t i t i o n  

to DCRA. R. at 403. D C R A  p r e p a r e d  a r e p o r t  of its f i n d i n g s  w i t h  

r e c o m m e n d a t i o n s  to th e L B C  p u r s u a n t  to A S 2 9. 68. 55 0. R. at 339. 

A  h e a r i n g  on the p e t i t i o n  wa s  h e l d  b y  the L B C  in A k i a c h a k  on 

M a r c h  2, 1985. T e s t i m o n y  wa s g i v e n  by J e f f  S m i t h  D e p u t y  C o m m i s­



sioner of DCRA, members of Akiacha k's IRA Council and local c i t i­

zens. R. Vol. 3.

On M a y  18, 1985, the LBC h e l d  its first decisional

m e e t i n g  on A kiach a k ' s  petition for dissolution. R. Vol. 4 at 107. 

At that meeting, M a r t y  Rutherford, director of the m u n i c ipal and 

regional assistance  division, DCRA, was asked by an unid ;ntified 

commissi on member if, in actuallity, the city of Akiau.iak was 

still an operating city. Ms. R u t h e r f o r d  responded, "As far as 

the state is concerned, absolutely." R. Vol. 4 at 112.

On M a y  18, 1985, the LBC, by a vote of 2-2, denied

Akiachak 's dissolution petition. R. at 514. A reconsideration

of the vote was granted under AS 44.62.540. During the November

9, 1985 meeting of the LBC to reconsider the petition, C o m m i s­

sioner Bettis worth concluded as follows:

Based on this . . . e ssential ly this business 
of m e e t i n g  the standards for incorporation where 
there's a need, demonstrated n e e d  for a m u n i c i p a l­
ity. Anyway, it's clear from all the data before 
us that there is a ne ed and they continue to act 
as a city or a municipality.

R. Vol. 4 at 224. In deter mining "need," the LBC looked to the 

statutes and r egulations  perta i n i n g  to this requirement, n a m e l y  

AS 29.18.011 and 19 A A C  10.010(d). R. Vol. 4 at 224-227.

In its D e c e m b e r  31, 1985 w r i t t e n  decision, the LBC c o n­

cluded that "the dissol u t i o n  p e t ition of the City of A k i a c h a k

fails to satisfy r e quireme nts of Section 29.68.520(a)(2) of the 

A l a s k a  Statutes. Specifically, the co mmunity continues to meet 

the m i n i m u m  standards for m u n i ci pal incorporat ion and the City of
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A k i a c h a k  has not ceased to use each and e v e r y  one of its m a n d a­

tory powers." R. at 671. The petition was denied and this 

appeal followed.

S U M M A R Y  OF A R G U M E N T

The LBC is an agency created by A l a s k a  C o n s t i t u t i o n  

article X, section 7, given the a u t h o rity to determine all local 

boundar y changes in the state. The LEC must also u p h o l d  the f u n­

damental policy of the purpos e clause of local governmen t (Alaska 

Const, art. X, § 1), w h i c h  is to promote the m u n i c i p a l  form of 

government. This p o l i c y  governs the decisions of the LBC, e s p e­

cially w h e n  it considers w h eth er a dissol ution petition m ee ts the 

standards set out in the statutes and regulations. AS 29.68.520; 

19 AAC 10.130.

Appellant petiti o n e d  for dissolution of its m u n i c i p a l­

ity under AS 29.68.500 -- 29.68.580. The petit i o n  failed to c o m­

ply with  all of the requirements of AS 29.68.520. The L B C  did 

find that the peti tion complied  w i t h  AS 29.28.520(a)(1), as being 

free of debt and is not at issue in this appeal. However, the 

L B C  also found that Akiachak 's d i ssoluti on petition f aile d to 

comply w i t h  AS 29.68.520(a)(2), as follows:

(2) either it no longer m e e t s  the m i n i m u m  
standards for incorp oration by AS 29,18, or it 
ceases to use each and every one of its m a n d a t o r y  
powers.

R. at 669. The LBC based its decision on all the evid ence p r e­

sented to it by DCRA and testimony from petitioners.

- 5 -



A p p e l l a n t  complains that the LBC improperly interpreted 

the m i n i m u m  standards for incorporation in AS 29.18.011, n am ely 

AS 29.18.011(a)(5), w hich reads, "there is a demonstra ted need 

for local government." Appellant continually asserts that b e­

cause there is no "desire" for a m u n i cipa l form of governmen t in 

Akiachak, that there can be no "need." However, petitioner  has 

o verlooked the applicable regulation defining "need for local 

government" found in 19 AAC 10.010(d). The L3C considered  -the 

factors e s t ablishing "need" as found in this regulation and c o n­

cluded, based on the law as applied to the facts in this case, 

that there c o n t i nued to be a need for the municipality. R. at 

669.

As to the second requirement of AS 29.68.520(a)(2) 

(mandatory p o w e r s ) , appellant claims that this requirement was 

satisfied by default based upon DCRA's opinion that second class 

cities do not have any m a n d at ory powers und er AS 29.43.040 -- 

29.43.105. R. at 421, 422. This c onclusion by D C R A  was errone^_ 

_ oils-— Mandafjo-r^qiowers arfi— fou n d  not only in AS 29.43.040 -- 2 9 ^  

4-3■ l(L5^_JiulL_axe_f£iurui throughout Title 29, the regulations, local 

charters and ordinances., and th.e_c.onstit-j.tion. A k i a c h a k  was c o n­

sidered by DCRA as being an active, operating city t hroughout the 

p e t ition period. R. Vol. 4 at 112. And, the L B C  p r o p e r l y  con* 

eluded that A k i a c h a k  ha d not ceased to use its m u n i c i p a l  powers 

for the require d two-year p eriod as required in the regulations. 

19 AAC 10.130(a)(1) states that the m u n i c i p a l  powers w h i c h  must 

cease for two years are those contained in AS 29.48.030 -- 29.-
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A S . 035. As an active, operating city, A k i ach ak continued to e x­

ercise those powers. Exercise of such powers must have been c o n­

sidered to be "mandatory" powers under this regulation adopted by 

the LBC. LBC interpretation of "mandatory powers" should be 

given deference by this court as a ..'.atter committed to agency 

expertise by the constitution and by statutory law allowing the 

LBC to adopt regulations to implement the dissolution process.

The LBC did not overlook the desire of the citizens of 

A k i a c h a k  in its decision to deny the petition. R. at 670. H o w­

ever, the LBC must base its desicion on existing law, as well as 

the constitutional po licy to u phold  the municipal form of g o v e r n­

ment. Appe llant also asserts that the only "local government" 

desired in A k i a c h a k  is the IRA government. H o w e v e r , A k i a c h a k’s-^ 

IRA Council is _not a local government v ested with powers nor is

it a recognized.,£orm.-of-governnien± under the Alaska Con s t-i t-n M  r m  . _

A l l  local g overn ment powers m u s t  be v e sted in b m-nnphs and 

cities. Alaska Const, art. X, .5 2. Therefore, this is not a 

case of Akiachak's residents choosing one form  of local g o v e r n­

men t  o v er another. In reality, it concerns only w h e t h e r  the p e­

tition for dissol ution the municipality, putting A k i a c h a k  ba ck to 

the status of an u n i n c o r p o r a t e d  city, met the legal st-anHards for 

d i s so l u t i o n —  The LBC found that the petiti on did not comply with 

the requirements of AS 29.68.520 and it was r equired by law to 

deny the petition.

//// 

////
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ARGUMENT

I. THE A P P L I C A B L E  S T A NDARD OF R E V I E W  IS THE REASON A B L E
BASIS T E S T ______________________________________________________

A p p e llant  urges this court to substitute its judgment 

for that of the LBC in this case, claiming that this controversy 

arises from the construction of a state statute and not with 

issues w i t h i n  the LBC's area of expertise. In particular, a p p e l­

lant claims that the LBC m i s i n t e r p r e t e d  AS 29.18.011 as applied 

to the facts of this case.

A p p e l l a n t  has comp letely failed to a c knowledge  the e x­

clusive powers given to the LBC un der Alaska Constitu tion article 

X, section 12 and statutory law as the agency committed to make 

determinations of a petiti oner's compliance w i t h  dissolution 

standards. See AS 44.47.569 and AS 29.68.560.

Alaska Constitution article X, section 12 creates the 

LBC, and gives it exclusive a u t h ority to determine all state- 

level boundary changes. See Port Valdez Co. v. City of V a l d e z , 

522 P. 2d 1147 (Alaska 1974); O e s a u  v. City of D i l l i n g h a m , 439 

P . 2d 180 (Alaska 1968). Furthermore, article X, secti on 7 of the 

A l a s k a  C o n stitutio n states that cities "may be ... d i s s o l v e d  in 

the manner p r o vid ed by law." The A l a s k a  l egislature enacted AS

29.68.500 -- 29.68.580 to provide standards and m e th ods for d i s­

solution of cities. The legislature, in confo r m i t y  w i t h  the 

A l a s k a  Constitution, designated the LBC as the p r oper a g e n c y  to 

determine compliance of a p e t iti on w i t h  the d i s s o l u t i o n  s t a n­

dards. AS 29.68.560. The legislature also g r a nted the LBC, as a
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commission in the Department of Co mmunity & Regional Affairs 

(DCRA), the power to adopt regulations to implement AS 29.68.500 

-- 29.68.580. AS 44.47.980. The LBC adopted 19 AAC 10.130 -- 19 

AAC 10.150, w h i c h  sets out standards for dissolution of cities.

Based on such overwhelming legal authority, it is a p­

parent that a determination of the adequacy of Akiachak's d i s s o­

lution petition is an issue which is within the intended scope of 

the LBC's constitutional and statutory powers.

The A l a s k a  Supreme Court has frequently e xamined and 

discussed the reasonable basis standard of review as it applies 

to administrative decisions. In K a t anucka-Susi tna Borough v. 

H a m m o n d , 726 P . 2d 166 (Alaska 1986), a case involving DCRA's d e­

termination of "population" of municipalitie s for revenue-sharing 

and ta>:-limitation purposes, the A laska Supreme Court applied the 

reasonable basis standard of review. The court noted the two 

standards under w hich  it has rev iewed agency interpretations of 

statutory terms, as follows:

The reasonable basis standard, under w h i c h  the 
court gives deference to the agency's i n t e r p r e t a­
tion so long as it is reasonable, is applied where 
the question at issue implicates agency expertise 
or the determination of fundamental policies w i t h­
in the scope of the agency's statutory functions.
The independent judgment standard, under w h i c h  the 
court makes its own interpretation of the statute 
at issue, is a p p lied where the agency's s p e c i a l­
ized knowledge and experience w o u l d  not be p a r t i c­
ularly probative on the m e a n i n g  of the statute.

I d . (emphasis added, citations omitted).

In summary, the court's rationale for applying the r e a­

sonable basis standard was, "[w]e believe that the reasona ble
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basis standard is the appropriate standard of review here because 

both a g e n c3/ expe rtise and fundamental policy decisions are i n­

volved in the determination of "population" and because the l e g­

islature intended to place the decision in the hands of the d e­

partment ." I d . (emphasis added).

S e e also K e l l y  v. Z a m a r e l l o , 4S6 P . 2d 9C6 (Alaska 
1971). The reasonable basis test requires d e f e r­
ence to be given to an a d m i n istrat ive d e t e r m i n a­
tion if it has a r ea sonable basis in law and fact. 
A l a s k a  Public Utilities Comm'n v. Chueach Electric 
A s s ' n , 580 P . 2d 687, 694 (Alaska 1978), overruled 
on other g r o u n d s .)

Storrs v. State M e d i c a l  B o a r d , 664 P . 2d 547, 554-555 (Alaska

1983). See H a m m ond v. North Slope Soroush, 645 P . 2d 750, 758

(Alaska 1982); State. Deot. of Natural Resources v. Universal 

Education Society, I n c ., 583 P . 2d 806, 811-812 (Alaska 1978);

U nion Oil Co. v. Dept, of R e v e n u e , 560 P . 2d 21, £3 (Alaska 1977).

The reaso nable basis standar d of r evie w may be a p p l i­

cable even though a question of law is presented. The supreme 

court has stated,

We have oftentimes n o t e d  that the deferential 
" reasonable basis" s t a ndard of r e v i e w  is a p p r o p r i­
ate where a question of law implicates the a g e n­
cy's expertise as to c o mpl ex m a tters or as to the 
f ormulation  of fundamental policy. Compare We aver 
Bros., Inc. v. A l aska Trans p o r t a t i o n  C o m m ' n  ̂ 588 
P. 2d 819 ] 821 (Alaska 1973) (reasonable Basis)
with State, Commercial Fisheries E ntry Comm'n v. 
Templeton , 598 P. 2d 77, BIT (Alaska 1979) (indepen­
dent j u d g m e n t ) . See gener a l l y  Jaeer v. S t a t e , 537 
P. 2d at 1107; K e l l y  v. Z a m a r e l l o , 486 P. 2d" 906, 
916-917 (Alaska 1971).

As to the fundamental policies w h i c h  the LBC is to d e­

velop and, in this case, uphold, the A l a s k a  Supreme Court in
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Mobil Oil Corp. v. Local Boundary C o m m’n , 513 P . 2d 92 (Alaska 

1974), hel d that the reasonable basis standard applied to an a p­

peal from a decision of the LBC because it involved broad j u d g­

ments of poli tical and social policy and that the LBC h a d  been 

given a broad power to decide in the unique circumstances p r e­

sented by each petition w h e ther boro ugh government was a p p r o p r i­

ate. The court also found that the statement of purpose of a r t i­

cle X, section 1 of the Alaska Constitution favors upholdi ng 

organization of boroughs by the LBC whenever the requirements for ' 

incorporation have been m i n i m a l l y  met. I d .

The decision by the LBC to deny the City of Akiachak's  

dissolution petition  clearlj/ involves formation and app lication 

of fundamental policy and agency expertise. It involves a d e t e r­

min ation w h i c h  the framers of the Alaska Constitution and the 

A lask a legislature clearly intended to place in the hands of the 

LBC.

Appellant cites M a diso n v. Alaska Dept, of Fish & G a m e , 

696 P . 2d 168 (Alaska 1985), as its authority for this court's 

application of the subs titution of judgment standard. However, 

the court provided no probative analysis of the facts in that 

case to base its decision in applying the standard.

Accordingly, this court should apply the reaso n a b l e  

basis standard reg arding the LBC's interpretation of AS 29.18.- 

011 .
Illl
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II. THE CITY CONTINUES TO M E E T  THE M I N I M U M  STANDARDS FOR 
INCO YPORATION

A ppellant alleges that the LEC based its decision to 

deny Akiachak's dissolution petiti on on an erroneous i n t e r p r e t a­

tion of AS 29.18.011(a)(5), claiming there is no longer a "need" 

for local government.

The LBC must r e v i e w  a dissolution petition to determine 

if it has met the requirements of AS 29.68.520. See AS 29.68.- 

560. AS 29.68.520 reads, in pertinent part, "a m u n i c i p a l i t y  may 

petition for dissolution when ... (2) either it no longer meets

the m i n i m u m  standards p r e s c r i b e d  for incorporation by AS 29.18 

or...." The m i n i m u m  standards of incorporation are found in AS 

29.18.011. Of importance to this section of the argument is 

p aragraph (a)(5), w h i c h  reads, "there is a demon s t r a t e d  n e e d  for 

local government." A k i a c h a k  must prove there is no d e m o n s t r a t e d  

n e e d  for local government. / 1

A p p e llant argues that the tern "need, 'y ap-~ use d in AS 

29.18.011(a)(5), should be equated w i t h  rhe_J^efrn ('desirey" A p­

pellant claims the standard for AS 2 9 . 1 8 . 011(a) (5) \Ls_-frKat w h e r e  

there is no desire for m u n i c i p a l  government, there can be no n e e d  

for such government. A p p e llant supports this argument w i t h  a 

statement from DCRA's report to the LBC, w h i c h  reads, "The p e t i­

tion request clear ly demonstrates that the m u n i c i p a l  form of g o v­

ernment is not p e r c e i v e d  as n e c e s s a r y  by a substantial n u m b e r  of 

residents.... If an inco rporation election were held at this 

time, it w o u l d  most likely fail." R. at 421. DCRA's conclusion
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on this issue is u n f o u n d e d  in law and fails to apply the correct

standard. Also, DCRA's conclusion is not binding on the LBC.

The "need" for i n c orporation as used in AS 29.18.011(a)(5) has

been defined in the regulations. 19 AAC 10.010(d) reads,

In d e t e r m i n i n g  w h e t h e r  there is a d e m o n s t r a t e d
need for local governm ent in a community for the 
purposes of AS 29.18.011(a)(5), the commission
will, in its discretion and w i t h o u t  limitation, 
consider ex isting and a n t i c i p a t e d  social and e c o n­
omic problems, w h et her m a j o r  economic development 
is anticipated, adequacy of existing services, and 
other factors w h i c h  reflect the need for local
g o v e r n m e n t .

The LBC c onsidered the factors of 19 AAC 10.010(d) in making

their decision that there was a continued need for the provision 

of basic m u n i c i p a l  types of local governmental services in A k i a­

chak. R. Vol. 4 at 226. This was the correct a p p lication of the 

law. The LBC l ooked at p r o j e c t e d  revenue losses (R. at 278); 

community services, debts, and ownership of municipal assets as 

contained in DCRA's report. R. at 339. While the LBC c e r t ainly 

did acknowledge that the dissolution petition was s t r ongly d e­

sired by appellant, it p r o p e r l y  conclud ed that not all of the

standards n e c e s s a r y  for dissolution under AS 29.68.520 h a d  been

met. R. at 671.

One_ of t h e— factors— w h i ch is not._re_leyant J:.o_._a__dis.s_olu- 

tion of a city is w h e t h e r  or not an incorporation e l e ction w o u l d

fail if presentlyJheld, >A p p e llan t urges this court to read this

concept into the statute. Such an interpretation of AS 29.18.011 

by this court w o u l d  be b eyond its reviewi ng powers. As p r e v i o u s­

ly noted, the A l a s k a  Constit ution and the legislature have placed
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the discretionary  power of all local boundary issues in the hands 

of the LBC. In adopting dissolution standards, the legislature 

did not make "[wjhether or not an incorporation election would 

fail if prese ntly held" a stanaard for dissolution under AS 29.- 

68.500, et s e q . This court should not adopt a standard for d i s­

solution which is not included in statutory law. We also note 

that appellant has cited no legal authority for its argument on 

this matter.

Appella nt alleges that AS 29.63.520 does not authorize 

the LBC to substitute its subjective judgment for the will of the 

people. Appellant further alleges that the petition processes 

are available to affect che needs of the affected citizens, not 

to restrict local control without good reason.

Appellant is off-point on both of these arguments. AS 

29.68.560 clearly mandates the LBC to review a dissoluti on peci- 

tion to determine if it meets the nec es s a r y  standards. The LBC's 

powers are found throughout Title 29 and in the A l a s k a  C o n s t i t u­

tion. Furthermore, the LBC is committed by the purp ose clause of 

article X, section 1 of the A l a s k a  Constitution, to u p h o l d  o r g a­

nization of boroughs and cities. Mobil Oil Corp. v. Local B o u n­

dary C o m m ' n , 518 P. 2d 92 (Alaska 1974). If, as a p p e l l a n t  s u g­

gests, the LBC must approve a dissolution petition m e r e l y  based 

upon the will of the people, such an interpretation o f  AS 29.68.- 

560 would simply mako the LBC a conduit for the division of e l e c­

tions. There w o u l d  bo no purpose for AS 29.68.560. The report 

and recommendations of DCP.A w o u l d  be sufficient and a r e v i e w  by
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the L3C unnecessary. However, the A laska Supreme Court has held 

that "[tjhere is a presumption that every word, sentence, or p r o­

visi o n  in a statute was intended for some useful purpose, has 

some force and effect, and that some effect is to be given to 

each, and also that no superfluous words or provi sions were 

used."  Alaska Transp o r t a t i o n  C o mm'n v. Airpac, I n c ., 685 P . 2d 

1248 (Alaska 1984).

When the legislature a d o p t e d  AS 29.68.560, it n a m e d  the 

LBC, not DCRA or petitioners, as the reviewing agency to d e t e r­

min e  compliance w i t h  the statut ory and regulatory standards for 

dissolution. The LBC must exercise its constitutional and s t a t u­

tory discretion in m a k i n g  this determination. And, contr ary to 

appella nt's claim, no right attaches to the petitioners to have 

an election under AS 29.68.570 unless the petition meets all the 

standards for dissolution. The LBC found the petition failed to 

comply w ith statutory  and r e g u l a t o r y  law and app rop r i a t e l y  denied 

it.

Where an agen cy interprets its own r e g u l a­
tion, a deferential s t a n d a r d  of r evie w p r o perl y 
recognizes that the a g ency is best able to discern 
its intent in p r o m u l g a t i n g  the regulation at i s­
sue. K. Davis, A d m i n i s t r a t i v e  L a w  Treatise § 7.22 
at 105-108 (2d ed. 1979).... Accordingly, our
inquiry is limited to d etermi ning w h ether there is 
a reason able basis to the Commission's i n t e r p r e t a­
tion of the regulations.

It f o 1 l o w s , further, that once the i n t e r p r e­
tation of the regulations is resolved, the C o m m i s­
sion's applicatio n o f  the "law" to the par tic u l a r  
factual circumstanc es p r e s e n t e d  ... is a m a t t e r  
c o m m itted  to the C o mmission' s sound discretion. 
Consequently, "our scope if r e v i e w  is limited to 
w h eth er the decision was arbitrary, u n r e a s o n a b l e
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or an abuse of discretion." State v. DeDt. of 
A d m i n istr ation v. Bowers Office Products, I n c . ,
62l P .2d i i , 13 (Alaska 1980) quoting North Slope 
Borough v. LeResche, 581 P. 2d 1 i 12. 1115 (Alaska
1978);

Therefore, this court should upho ld the LBC's inte- pretation on 

the issue of "need," as defined by 19 A A C  10.010(d) under the 

reasonabl e basis test and as a m atte r committed to agency d i s c r e­

tion .

III. THE C I T Y  OF A K I A C H A K  DID NOT CEASE TO USE EACH AND 
EVERY ONE OF ITS M A N D A T O R Y  POWERS_____________________________

Appell ant has dismissed the issue of whet her or not the

city ceased to use each and every one of its m a n d atory powers by

r e lyi ng solely on DCRA's independent conclusion that A k i a c h a k  had

no manda t o r y  powers under AS 29.43.010 -- 29.43.105. See R. at

422; Appellant's Br. at 14. Appellant therefore claims that it

has met the second r e quirement of AS 29.68.520(a)(2) by default.

^nupypr-j— DIlgA^s^ c o n c l u s i o n  that the city had no manda-

tory powers lacks legal authority. While it is true that D C R A  is

r e q u i r e d  under AS 29.68.550 to repor t its findings to the LBC

w i t h  its r e c o mmendation regar ding a dissolution petition, its

recommendations a n d  conclusions are not binding upon the LBC. It

is tbe LBC whic h has been given the constitu tional and s t a t u t o r y

autho r i t y  to determine w h e t h e r  or not a dissolut ion p e t i t i o n

meets the standards. Alaska Const, art. X, 5 2; AS 29.68.560.

The LBC had a reasonab le basis for dete rmining that the

city had not ceased to use each and every one of its m a n d a t o r y

powers, and found that D C R A  had made an erroneous conclu sion to
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the contrary.

First of all, the section of the regulations pert ai n i n g  

to dissolution of cities r e f e r e n c e s different mu nic i p a l  powers

r̂ t han those d eterm i n e d  by D C R A  (AS 2 9.43. 040 -- 29.A3.105) as be- 

ing the only m a n d a t o r y  powers at issue. 19 AAC 10.130(a) reads, 

in pertinent part, "a city m a y  dissolve ... if the following 

standards are met: (1) the city has ceased, for two or more

consecutive years, to exercise any of the m u nicipal powers set 

forth in AS 29.A8.030 -- 2 9 . A 8 . 0 3 5 ." (Emphasis added.) AS 29.-

A8.030 -- 29.48.035 list a number of municipal facilities and 

services, garbage collection and solid waste services, and ocher 

m u n i cipal r e g u l a t o r y  powers. A.kiachak has continued co exercise 

such powers as an active, operating city. R. Vol. A at 112.

Even though 19 AAC 10.130(a)(1) does not specifically refer to

the a b o v e - r e f e r e n c e d  statutory powers as being "mandatory," it 

certainly appears that the intent of the LBC was to con sider the 

exercise of such powers as being "mandatory powers" as d e f i n e d  in 

19 A A C  10.8A0(12), especially, for standards of dissolution. 

This int erp r e t a t i o n  of these powers being "mandatory" is s u p­

por t e d  by legislative h i s t o r y  and pertinent statutory law, as 

discussed further below.

19 AAC 1 0 . BACK 12) defines "m andator” powers" as "those 

powers r equired to be exercised by a municipality  under AS 29." 

(Emphasis added.) "If the legislature considers the p rovisions 

sufficiently important that exact compliance is required, then 

the provision is mandatory. If the statute is m e rely a guide for
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the conduct of busin e s s  and for order ly procedure rath er than a 

limitation of power, it will be con strued as dir ectory." 1A N, 

Singer, Suthe r l a n d  S t a t u t o r y  C onstruction § 25.03 (4th ed. 1985) 

(footnote omitted). Still, the intent of the legislature is c o n­

trolling behind w h a t  is seemingly, on its face, a m a n d a t o r y  

vision. See 2 E. McQuillan, The Law of Municipal C o rporatio ns 

(3d ed. 1979). Key m a n d a t o r y  powers of m u n i c i p a l i t i e s  are v o t­

ing, taxation, and planning. See, e . g ., AS 29.18.120 and AS 

29.23 (election of officials), AS 29.13.070 (adoption and a d h e r­

ence to a charter), and AS 29.13.100 (limits of home rule 

powers). The legislature also requires certain m u n i c i p a l  actions 

to be by ordinance. A.S 29.48.130. And, once a m u n i c i p a l i t y  e n­

acts a charter or o r d i n a n c e  creating a power, that charter or 

ordinance becomes a "mandato ry power." Othe r general powers in 

AS 29.33 become " m a n d a t o r y  powers" if assumed by a municipality. 

AS 29.33.010 -- 29. 33.070 define m a n d a t o r y  areawide powers as 

education, ass essment and collection of taxes, and planning, 

platting, and land use regulation. A ccord AS 29.48.035, A S  29.- 

43.010 (powers of cities in and outside of boroughs).

The l e gi slature o r i g i n a l l y  p r o vide d for dissolut ions in 

1955 when it e n a cted former AS 29.80.020 a nd defined that a city

ceases to function when  several acts occur.

W H E N  A  C I T Y  CEASES TO FUNCTION. A  city
ceases to function as a city g o v e r n m e n t  when (1) 
no election for officers of the g o v e r ning body has 
been held for three or mor'e successive years; (2) 
no m u n i c i p a l  taxes have been levied for at least 
the last two of those years; and (3) it has no
o u t s t a n d i n g  inde btedness either general or s p e­
cial.
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Sec. 2, ch. 35, SLA 1955, While not specifically labeled m a n d a­

tory powers, the legislature seemed to intend voting, taxes, and 

indebtedness to be relevant powers in all classes of m u n i c i p a l­

ities .

The legislature's power to provide for m u n i c i p a l  d i s s o­

lution derives from article X of the A laska Constitution. A r t i­

cle X, while not out lining m a n d a t o r y  powers, does provide that 

"[a] liberal c o n s t r u c t i o n  shall be given to the powers of local 

government units." A l a s k a  Const, art. X, .5 1. The legislature 

is directed to p r e s c r i b e  the powers of boroughs (^d. , .5 3), and 

cities have powers "conferred by law or charter." Id., S 7. 

Local government b o u n d a r y  changes, including dissolution, are 

provide d for in section 12, which  establishes the LBC and gives 

the LBC exclusive powers under the constitution and statutory 

l a w s .

In the m i n utes of the constitutional convention, uhe 

framers intended to "just draw the outline of ... local g o v e r n­

men t  structure" leaving to the state to set up "the exact b o u n­

daries and the exact laws and rules under w h i c h  they shall o p e r­

ate." 4 Proceedings of the A laska C onstitutional Conventio n 2611 

(1956) (statement of D elegate Rosswog). "The powers of boroughs 

shall be pro vided by law." ltd. at 2612. An illuminating c o l l o­

quy between delegates White and Fischer addresses m a n d a t o r y  

powers of a m u n i c i p a l i t y  as close as anything in the minutes: 

Delegate White inquired, "Could you construe the words 'shall be 

conferred by law' on line 15 to m e a n  that the legislature 'must'
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confer all powers and functions appropriate to local government?" 

I d . at. 2638-2639 (statement of Delegate White). Delegate 

Fischer's re sponse was "I think the way that should be interrret- 

ed is that they derive their powers through law." Id. at 2639 

(statement of De leg a t e  V. Fischer). Thus, it seems reasonable to 

conclude that a m u n i c i p a l i t y ' s  m a n d atory powers may be contained

in (1) state laws and regulations, (2) local charter or o r d i n­

ance, and (3) the constitution.

The LBC found that the City of Akiachak continued to 

exercise m a n d a t o r y  powers as listed in AS 29.68.030 -- 29.48.035 

(R. at 669). In fact, even DCRA considered A k i achak to be an

active, operating city throughout the petition period. R. Vol. 4

at 112.

Under the reasonabl e basis test, this court should give 

deference to the LBC's interpretation of "mandatory powers" in AS 

29.68.520(a)(2) as d e fined by 19 A AC 10.130(a) and 19 AAC 10.840- 

(12), and, further, fir.i that the LBC had a reasonable basis to 

conclude that A k i a c h a k  failed to satisfy AS 29.68.520(a)(2).

IV. A K I A C H A K ' S  IRA COUNCIL IS NOT A  L E G A L L Y  R E C O G N I Z E D
L OCAL G O V E R N M E N T  U N D E R  THE A L A S K A  C O N STITUTI ON OR THE
F E DER AL G O V E R N M E N T ___________________________________

In antic i p a t i o n  that appellant may, at a later time in 

this appeal, attempt to assert that the state should r e c o g nize 

Akiachak 's IRA 1/ council, or other types of Native councils, as

1/ 25 U.S.C. § 476; 25 U.S.C. § 473(a).
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a local government, the LBC is addre s s i n g  that potential issue at 

this time.

Throughout its brief, appellant c ontin ually attempts to 

give the court the impression that there are two existing local 

"governments" for Akiachak: one being the m u n i c i p a l  g overn ment

(the subject of the dissolution petition) and the other being an 

IRA government.

Furthermore, appellant asserts that the citizens of 

Akiac h a k  are, through the dissolution petition, expressing their 

desire to have an IRA government rather than a m u n i c i p a l  form of 

government as though they are making a choice between two legal 

governments presently in place. This a s s e r t ion is simply not 

t r u e .

Appellant's use of the term "IRA government" is in it­

self misleadi ng and inaccurate. As w ill be discussed below,

Al a s k a  IRA councils are not legally r e c o g n i z e d  as local g o v e r n­

ments under the A la ska Constit ution n o r  are they r e c o g n i z e d  by 

the federal government as having g o v e r n m e n t a l  powers.

A. A la ska Constitution article X, section 12

Pursuant to article X, section 2 of the A l a s k a  C o n s t i­

tution, " [ a ] 11 local government powers shall be v e s t e d  in b o r­

oughs and cities. The State m a y  delegate taxing p o w e r s to o r g a­

nize d _ horou-g-h-s— and~ ci,ti as -nnl-y-^J— .Only boroughs and cities are 

granted or manda ted governmental powers under article X of the 

Alaska Constitution and Title 29 of the A l a s k a  Statutes. As long
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as che subject is state powers of local government, the c o n s t i t u­

tion clearly states that the legislature can grant them only to 

cities and boroughs.

Council recei v e d  c o m m uni ty approval pursuant to a general e l e c­

tion to collect a two percent sales tax and service tax effective 

July 1, 1986. A p p ellant's Br. at 3. This tax is illegal and 

unenforceable. In State v. A l e x , 646 P . 2d 203 (Alaska 1982), the 

A l a s k a  Supreme Court found u n c o n s t i t u t i o n a l  a legislative d e l e g a­

tion of taxing a u t h o r i t y  to p r i vate aquaculture associations. 

The associations, like IRA councils, were not state-created local 

governments. The court was explicit. "We think article X, s e c­

tion 2 of the state constitution makes it clear that the l e g i s l a­

ture m a y  not d elegate its taxing power to an entity other than a 

b o r o u g h  or c i t y ." Alex, 646 P. 2d at 211 (emphasis added). The 

IRA's attempt to act as a "government" by imposing the tax will 

no t  alter its legal existence nor m a k e  it a recognized local g o v­

ernment under the A l a s k a  Constitution. The only legal local g o v­

ernment of A k i a c h a k  is the municipality.

Also o f  interes t is w h e n  the IRA council adopted two 

resolutions resp ec t i n g  affairs of the city. The resolutions s p e­

cifi c a l l y  o r d e r e d  a halt to the e x ercise of municipal powers,

f o r b i d  the c o n d u c t i o n  o f  r e g u l a r  c i t y  e l e c t i o n s ,  a n d  d e l e g a t e d  

a u t h o r i t y  to an a d m i n i s t r a t i v e  t-pam R. at 437-438.

The IRA council has no a u t h orit y under the A laska C o n­

stitution or state law to adopt resolutions affecting the City of

A p p e l l a n t  references in its brief that Akiachak's IRA
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A kiachak's m u n i cipal powers. A laska Const:, art. X, 5 2; AS 29, 

et s e a . In summary, these actions by the IRA. council should be 

disregarded by tn* court as ineffective and illegal actions h a v­

ing no bearin g on the issue of the city's compliance w i t h  d i s s o­

lution standards.

B. Federal Government

Akiachak 's IRA Council is also not recognised by the 

federal government  as a .go v e r n m e n t^ In a series of Acts, C o n­

gress has made clear that Native villages were subject to t e r r i­

torial and state law, not village law. 2/ Later, when it passed 

the Indian R e o r ganization Act, Congress made clear that the Act's 

grant of govern mental powers was to apply to IRA councils on r e­

servations , _3/ and the Interior Department issued instructions 

that IRA constitutions with  gov ernmental powers were to be a p­

proved only for r e s e r v a t i o n  councils. 4/ A k i a c h a k  is not a r e­

servation and, therefore, its IRA council has no govern m e n t a l  

p o w e r s .

Finally, A N C S A  5/ i s _ p.exmaated w i t h  Congress' intent 

^_that A l a s k a  Na tive v i l l a g e s not have independent g o v e r n m e n t s , but

2/ See summary in Report of the Governor's Task Force at 66-100, 

3/ Id. at 100-112.

4/ Instructions for Organi zations in Alaska under the R e o r g a n i­
zation Act of June 18, 1934 (Dec. 22, 1937).

5/ P.L. 92-203, 85 Stat. 688 (1971), 43 U.S.C. § 1601,et s e q .

- 23 -



I

intended all off-re servation communities in Alaska to be fully 

subject to state law without any independent legal authority.

Throughout ANCSA, Congress provided clear evidence of 

h o w  it v iewed the status of A l aska n Natives and their future r e­

lationship to the state. Congress set the tone in the very b e­

ginning of the Act, in its "Declaration of Policy."

Congress finds and declares that --

(b) The settlement should be accom plished 
rapidly, w i t h  certainty, in conformity w i t h  e c o n­
omic and social needs of Natives, without l i t i g a­
tion, with m a x i m u m  participation by Natives in 
decisions affecting their rights and property, 
w i thout e stablishing an v permanent racially d e­
fined institution, rights, privileges, or o b l i g a ^  
tions, without creating a reservation system or 
lengthy wardship  or trusteeship, and without a d d­
ing to the categories or property and institutions 
enjoying special tax privileges or to the l e g i s l a­
tion establishing special relationships between 
the United States government and the State of 
Alaska;

Sec. 2 (emphasis added). The substantive provisions of A N C S A  

carry out this intention. For example,

The Act grants fee title to A l a s k a n  Natives of the 44-mil- 

lion-acre Native entitlement, without restrictions, thus 

ending all existing or potential federal truste eship over 

these lands;

After a temporary period, the Act subjects all of the Native 

A N C S A  lands to state and local taxation, directly i n c o n s i s­

tent with the principle of federal Indian law that states 

may not tax on Indian reservations;

- 2k -



-- The Acc assumes that every Native village already is or will 

become a state-c hartered municipality. It gives either a 

municipal g overnment or the state itself a major v oice in 

village life. State regul.atxror-pawa-g— woHj-d— unr be p e r m it t e d 

in Indian c o u n t r y , so Congress must have assumed the v i l­

lages were n o t Indian country.

-- The Act's definition of "Native village" at section 3(c) is 

far broader than "tribe," encompassing "groups" and " a s s o c i­

ations," so the fact that land has been conveyed to a " N a­

tive village" cannot be taken as an indication that t h at 

village has the self-govern ing powers of a tribe.

The Act's legislative h i s t o r y  shows that the drafters saw an 

option between using corporations or state m unici p a l i t i e s  as 

vehicles for receiving and holding Native lands, but never 

considered Native g o vernment s to be an option. 6/

Nowhere in the legislative h i s t o r y  is there any hint that 

unincor porated villages or IRA councils are recogn i z e d  as 

having any governm ental role at all.

ANCSA is the most c o m p rehensive and far-reaching f e d e r­

al legislation even to affect  A l a s k a  Natives. Yet it does not, 

in any way, support the v i e w  that Congress has p e r m i t t e d  Native 

communities outside r e se rvations to have self-governing enclaves. 

On the contrary, it m a n d a t e d  involvement by the state or a state-

6/ Report of the Governor's Ta sk Force on Federal-State Tribal 
Relations at 132-133 (Feb. 14, 19S6).
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chartered munic i p a l i t y  in the life of every single Native v i l­

lage. Should the issue arise in this appeal, this court must 

find that Akiach ak's IRA Council is not a local gov ern m e n t  in 

Al a s k a  and cannot serve in place of a state municipality.

V. IN THE  E V E N T  THIS COURT FINDS IN F ^ V O R  OF APPELLANT, 
THIS CASE SHOULD BE R E M A N D E D  TO THE LBC WITH  P R O P E R  
INSTRUCTIONS_________________________________________________________

Appellant urges this court to order the LBC to accept 

Akiachak's dissolution petition  w i t h o u t  rema nding this c s e  to 

the LBC. Appellant's Br. at 7. A p p e l l a n t  is requesting this 

court to act beyond its statutory jurisdiction. AS 44.62.570.

Alaska's superior courts possess general appellate a u­

thority. A.S 22.10.020. In the context of an admin i s t r a t i v e  a p­

peal of a decision o f  an adm in i s t r a t i v e  agency such as this, the 

A l a s k a  Supreme Court has held that the superior court's a u t h o r i t y  

includes the power to r e mand a case and direct the entry of an 

a ppropriate judgment or order, or to direct the agency to conduct 

further proceedings as m a y  be a p p r o p r i a t e  u nder the c i r c u m­

stances. City of J u n e a u  v. C r o p l e y , 429 P. 2d 21, 31 (Alaska

1967). See also City  of Nome v. Catholic Bishop of A l a s k a , 707 

P . 2d 870, 876-877 (Alaska 1985) (where b o a r d  m i s c o n c e i v e d  a p p l i­

cable laws, and after c l a r i f i c a t i o n  b y  the court, the superi or 

court correctly e x e r cised its equitable p ower to remand p ortions 

of the case). Therefore, this court has the a u t h orit y to r eman d 

the captioned m a t t e r  w i t h  p r oper instructions, if necessary. 

Furthermore, if the standard of r e v i e w  is the reason a b l e  basis
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t e s t ,  it limits judicial r eview  of discretionary a d m i nist rative 

policy decisions committed to an agency by the Alaska C o n s t i t u­

tion and the law. See A laska Const, art. X, S 7; AS 44.47.567.

Analogous provisions of the Alaska A d m i n i s t r a t i v e  P r o­

cedures Act, specific ally AS 44.62.570(e), provides, "The court 

shall enter judgm ent setting aside, modifying, remanding, or a f­

firming the order or decision, without limiting or c ontrolling in 

anv way the discretion legally v e s t e d  in the a g e n c y ." (Emphasis 

added.) A  determination of a petition's compliance w i t h  d i s s o l u­

tion standards is clearly, legally vested with the LBC.

For the foregoing reasons, the proper course of action 

by  this court (in the event this court finds in favor of a p p e l­

lant) is to remand this case to the LBC with proper instructions.

VI. CONCLUSION

The LBC is not attempting to prevent the dissolution of 

the City of Akiachak, n or is it attempting to usurp the will  of 

the citizens of Akiachak. To the contrary, the LEC's legal duty 

in this case is to make certain that a city's .1 for d i s s o­

lution complies w i t h  applicable law. When th«. L B C  found that 

Akiachak's petition failed to satisfy the requirements for d i s s o­

lution, it could not, by law, approve the petition. The issue 

here is not w h e th er the LBC is preventing Akiac h a k  from choosing 

an IRA government over a municipal form of government, since IRA 

councils are not recog nized governments in Alaska. It is w h eth er
V » M  I - ■ ...________  _

or not A k i achak has satisfied the ^statutory and r e g u l a t o r y  re-
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quirements to d i s s o l v e . The LBC has been given the a u t h o r i t y  to 

make the determ i n a t i o n  and its determinations are gover ned by the 

constitution and s t a t u tory law in making that determination.

The court should find that the LBC complied w i t h  the 

existing law in denying  Akiachak's dissol ution petition, and 

a ffirm the L B C ’s decision.

DATED: December 2, 1986

RONALD W. L O R ENSEN  
A CTING ATTOR N E Y  GENERAL

Marjorie L. Odland 
Assistant A t t o r n e y  General
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PRIMARY AUTHORITIES RELIED UPON

ALASKA STATUTES

AS 29.89.011 (Repealed eff. Jan. 1, 1986, § 88 ch 74 SLA 1985).

I N C O R P O R A T I O N  O P  CITIES

(a) A  c o m m u n i t y  that me ets the following standards m a y  
incorpo rate as a first class city:

(1) the c o m m u n i t y  has 400 or m o r e  p e r m ane nt residents;

(2) the bou ndaries of the p r o p o s e d  ci ty include all areas 
n e c e s s a r y  to p r o v i d e  m u n i c i p a l  services on an efficient  
scale;

(3) the e c o n o m y  of the c o m m u n i t y  includes the human and 
financial res ources n e c e s s a r y  to provide local services; 
in c o n s i d e r i n g  the e c o n o m y  of the community, the Local 
B o u n d a r y  C o m m i s s i o n  shall c o n s i d e r  p r o p e r t y  valuations, 
e c o n o m i c  base, p e r s o n a l  income, resource and c o mmericial 
development, a n t i c i p a t e d  functions, and the expenses  and 
income of the p r o p o s e d  city, including the a b i l i t y  of the 
c o m m u n i t y  to g e n e r a t e  local revenue;

(4) the p o p u l a t i o n  of the c o m m u n i t y  is stable enough to 
s u p port local government ;

(5) there is a d e m o n s t r a t e d  n e e d  for local government.

(b) A  c o m m u n i t y  that m e e t s  all the sta ndards e s t a b l i s h e d  
in (a) of this section e x c e p t  (a) (1) m a y  i n c o r p o r a t e  as a 
second class city.

AS 2 9 .6 8 .5 0 0 - .5 8 0  (Repealed eff. Jan 1 , 1986 S 88 ch  74 S LA 1 9 8 t ' .

D I S S O L U T I O N  O F  C IT IES

Sec. 29.68.500. M e t h o d s  of dissolution. (a)Two p e t itio n 
methods  m a y  be u s e d  to i n i tiate d i s s o l u t i o n  of home rule and 
general law mu nici p a l i t i e s :

-iv-



(1) p e t i t i o n  to the Local B o u n d a r y  Commission u nder r e g u­
lations adopted  by the commission; or

(2) the local o p t i o n  m e t h o d  sp ecified in AS 25.68.510 - 
29.68.580.

(b) A  home rul e or g e n e r a l  l a w  borough is d i s s o l v e d  when 
its e n t i r e  t e r r i t o r y  is i n c lu ded w ithin a home rule or 
first class city or cities. A  cit y is di ssolved when all 
its p owe rs become a r e a w i d e  boro ugh powers.

(c) The D e p a r t m e n t  of C o m m u n i t y  and Regional Affairs 
shall i nve stigate a m u n i c i p a l i t y  whi ch it considers to be 
inactiv e and shall r e p o r t  to the Local Bo undary 
Co m m i s s i o n  on the s tatus  of the municipality. The c o m­
mis s i o n  m a y  submit its r e c o m m e n d a t i o n  to the legislature 
that the m u n i c i p a l i t y  be d i s s o l v e d  in the m a n n e r  provided 
for submis s i o n  of b o u n d a r y  changes in § 12, art. X  of the 
state constitution.

Sec. 29.68.510. P e t i t i o n . (a)Municipal residents m a y  file 
a d i s s o l u t i o n  p e t i t i o n  w i t h  the D e p a r t m e n t  of C o m m unity and 
Regional Affairs  in the f o r m  p r e s c r i b e d  by the department.
The p e t i t i o n  m u s t  be s igned  by a n u m b e r  of muni cipal voters 
equal to at least  25 p e r  c e n t  of the numb er of votes cast in 
the last r e g ul ar m u n i c i p a l  election.

(b) The p e t i t i o n  includes

(1) the name of the m u n i c i p a l i t y ;

(2) maps, d o cuments, a n d  o t h e r  information showing  that 
the m u n i c i p a l i t y  m e e t s  the s t a n d a r d s  for dissolution.

Sec. 29.68.520. S t a n d a r d s . ( a ) E x c e p t  as p r o v i d e d  in (b) of 
this section, a m u n i c i p a l i t y  m a y  petition for disso l u t i o n  
when

(1) it is free of debt, or if in debt, each of its c r e d i­
tors is s a t i s f i e d  w i t h  a m e t h o d  of repayment; and

(2) e ither it no l o n g e r  m e e t s  the m i n i m u m  standards 
p r e s c r i b e d  for i n c o r p o r a t i o n  b y  AS 29.18, or it ceases to 
use each and e v a r y  one of its m a n d a t o r y  powers.

Sec. 29.68.530. Review. T h e  D e p a r t m e n t  of C o m m unity and 
Region al A f fairs shall r e v i e w  a p e t i t i o n  for content and 
signatures and shall r e t u r n  a d e f i c i e n t  pet ition for c o r r e c­
tion or completion.
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Sec. 2 9 . 6 8 . 5 4 0 .  I n v e s t i g a t i o n .  If the p e t i t i o n  c o n t a i n s  
the r e q u i r e d  i n f o r m a t i o n  a n d  s i g n a t u r e s ,  the D e p a r t m e n t  of 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  s h a l l  i n v e s t i g a t e  t h e  p r o p o s a l .

Sec. 2 9 . 6 8 . 5 5 0 .  R e p o r t  a n d  h e a r i n g . ( a ) T h e  D e p a r t m e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  s h a l l  r e p o r t  its f i n d i n g s  to 
the L o c a l  B o u n d a r y  C o m m i s s i o n  w i t h  its r e c o m m e n d a t i o n  
r e g a r d i n g  t h e  d i s s o l u t i o n .

(b) T n e  L o c a l  B o u n d a r y  C o m m i s s i o n  s h a l l  h o l d  a t  l e a s t  o n e  
p u b l i c  h e a r i n g  in t h e  a r e a  p r o p o s e d  to be d i s s o l v e d .

Sec. 2 9 . 6 8 . 5 6 0 .  D e c i s i o n .  If the L o c a l  B o u n d a r y  
C o m m i s s i o n  d e t e r m i n e s  t h a t  t h e  m u n i c i p a l i t y  f a i l s  to m e e t  t h e  
s t a n d a r d s  f o r  d i s s o l u t i o n ,  it s h a l l  r e j e c t  the p e t i t i o n .  If 
the c o m m i s s i o n  d e t e r m i n e s  t h a t  the m u n i c i p a l i t y  m e e t s  the 
s t a n d a r d s ,  i t  s h a l l  a c c e p t  t h e  p e t i t i o n .

Sec. 2 9 . 8 9 . 5 7 0 .  E l e c t i o n ,  (a) T h e  L o c a l  B o u n d a r y  
C o m m i s s i o n  s h a l l  i m m e d i a t e l y  n o t i f y  the l i e u t e n a n t  g o v e r n o r  o f  
its a c c e p t a n c e  of  a d i s s o l u t i o n  p e t i t i o n .  W i t h i n  30 d a y s  
a f t e r  n o t i f i c a t i o n ,  t h e  l i e u t e n a n t  g o v e r n o r  s h a l l  o r d e r  an 
e l e c t i o n  w i t h i n  t h e  m u n i c i p a l i t y  to d e t e r m i n e  w h e t h e r  t h e  
v o t e r s  d e s i r e  d i s s o l u t i o n .  T h e  e l e c t i o n  is a t  l e a s t  30 a n d  
n o t  m o r e  t h a n  90 d a y s  a f t e r  t h e  e l e c t i o n  order.

(b) A  p e r s o n  w h o  is a q u a l i f i e d  v o t e r  of t h e  m u n i c i p a l i t y  
m a y  v o t e  in t h e  d i s s o l u t i o n  e l e c t i o n .

(c) T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  s u p e r v i s e  t h e  e l e c t i o n  
in t h e  g e n e r a l  m a n n e r  p r e s c r i b e d  b y  t h e  A l a s k a  E l e c t i o n  
c o d e  (AS 15). T h e  s t a t e  s h a l l  p a y  a l l  e l e c t i o n  co s t s .

(l.. T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  c e r t i f y  t h e  e l e c t i o n  
r e s u l t s .  If d i s s o l u t i o n  is a p p r o v e d ,  t h e  l i e u t e n a n t  
g o v e r n o r  s h a l l  d e c l a r e  t h a t  t h e  m u n i c i p a l i t y  is d i s s o l v e d  
e f f e c t i v e  o n  t h e  d a t e  o f  c e r t i f i c a t i o n .

Sec. 2 9 . 6 8 . 5 8 0 .  S u c c e s s i o n .  T h e  g o v e r n m e n t  s u c c e e d i n g  to  
a d i s s o l v e d  m u n i c i p a l i t y  s u c c e e d s  to a l l  its r i g hts, p o w e r s ,  
d u t i e s ,  a s s e t s ,  a n d  l i a b i l i t i e s  as p r o v i d e d  in A S  2 9 . 1 8 . 1 3 0  
a n d  2 9 , 1 8 . 1 4 0 .
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A R G U M E N T

•
I. T H E  S U B S T I T U T I O N  O F  J U D G M E N T  S T A N D A R D  A P P L I E S  IN 
T H I S  A C T I O N  A T T A C K I N G  T H E  L O C A L  B O U N D A R Y  C O M M I S S I O N ' S  
I N T E R P R E T A T I O N  O F  T H E  M U N I C I P A L  D I S S O L U T I O N  S T A T U T E .

P e t i t i o n e r s  s e e k  d i s s o l u t i o n  o f  t h e  m u n i c i p a l i t y  of 

A k i a c h a k  p u r s u a n t  to t h e  l o c a l  o p t i o n  m e t h o d  a u t h o r i z e d  b y  A S  

2 9 . 6 8 . 5 0 0 ( a ) ( 2 )  a n d  d e t a i l e d  in AS 2 9 . 6 8 . 5 1 0  - 2 9 . 6 8 . 5 8 0 . 1 T h e  

s t a n d a r d s  and p r o c e d u r e s  f o r  d i s s o l u t i o n  u n d e r  the l o c a l  o p t i o n  

m e t h o d  a r e  p r o v i d e d  e n t i r e l y  b y  s t a t u t e .  T h e  l e g i s l a t u r e

a u t h o r i z e d  the L o c a l  B o u n d a r y  C o m m i s s i o n  (LBC) to d e v e l o p  its o w n

p r o c e d u r e s  a n d  s t a n d a r d s  f o r  the d i s s o l u t i o n  of m u n i c i p a l i t i e s  b y  

p e t i t i o n  in AS 2 9 . 6 8 . 5 0 0 ( a ) (1).2 T h e  l e g i s l a t u r e  d i d  n o t  e n v i s i o n  

d e v e l o p m e n t  of a g e n c y  r e g u l a t i o n s  w i t h  r e s p e c t  to t h e  l o c a l  o p t i o n  

m e t h o d  a n d  n o n e  ex i s t .  T h e  L B C ' s  r o l e  in e v a l u a t i n g  p e t i t i o n s  

s u b m i t t e d  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d  is b e s t  d e s c r i b e d  as 

m i n i s t e r i a l .  If t h e  s t a t u t o r y  s t a n d a r d s  f o r  d i s s o l u t i o n  a r e  me t ,

t h e  C o m m i s s i o n  m u s t  a c c e p t  t h e  p e t i t i o n .  A S  2 9 . 6 8 . 5 6 0 .

T h e  i s s u e  in t h i s  c a s e  c e n t e r s  o n  t h e  p r o p e r  m e a n i n g  to 

b e  g i v e n  the s t a n d a r d s  e m b o d i e d  in AS 2 9 . 6 8 . 5 2 0 ( a ) .  A p p e l l e e  

c o n t e n d s  th a t  b e c a u s e  it is c h a r g e d  w i t h  d e t e r m i n i n g  c o m p l i a n c e  

w i t h  s t a t u t o r y  s t a n d a r d s  f o r  d i s s o l u t i o n ,  t h e  r e a s o n a b l e  b a s i s  

s t a n d a r d  of  r e v i e w  is a p p r o p r i a t e .  As d i s c u s s e d  b e l o w  h o w e v e r ,

25

26

A l l  s t a t u t o r y  r e f e r e n c e s  a r e  to T i t l e  29 as c o d i f i e d  a t  t h e  
t i m e  this a p p e a l  w a s  filed.

R e g u l a t i o n s  f o u n d  a t  19 A A C  1 0 . 1 3 0  - 19 A A C  1 0 . 1 5 0  i m p l e m e n t  
t h e  m e t h o d  of d i s s o l u t i o n  a u t h o r i z e d  b y  AS .29.68.500(c) a n d
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the m e r e  f a c t  t h a t  t h e  L B C  a p p l i e s  s t a t u t o r y  s t a n d a r d s  to 

p a r t i c u l a r  f a c t u a l  c o n t e x t s  d o e s  n o t  r e m o v e  its a c t i o n  f r o m  the 

i n d e p e n d e n t  j u d g m e n t  s t a n d a r d  of  r e v i e w .  T h i s  is e s p e c i a l l y  t r u e  

w h e r e ,  as h ere, in a p p l y i n g  the s t a t u t o r y  s t a n d a r d s ,  t h e  L B C  has 

h a d  to i n t e r p r e t  o r  g i v e  m e a n i n g  to  them.

It is b l a c k  l e t t e r  l a w  in t h i s  s t a t e  t h a t  the i n d e p e n d e n t  

j u d g m e n t  s t a n d a r d  of  r e v i e w  a p p l i e s  w h e r e  the a s s e r t e d  a g e n c y  

e r r o r  is m i s c o n s t r u c t i o n  o f  s t a t u t o r y  l a n g u a g e ,  the u n d e r s t a n d i n g  

of w h i c h  n e i t h e r  i m p l i c a t e s  t h e  a g e n c y’s s p e c i a l  k n o w l e d g e  or  

e x p e r t i s e  in a p a r t i c u l a r  field. As t h e  S u p r e m e  C o u r t  e x p l a i n e d :

"The i n d e p e n d e n t  j u d g m e n t  s t a n d a r d ,  u n d e r  w h i c h  the 
c o u r t  m a k e s  its o w n  i n t e r p r e t a t i o n  o f  the s t a t u t e  a t  
issue, is a p p l i e d  w h e r e  t h e  a g e n c y ' s  s p e c i a l i z e d  k n o w l­
ed g e  a n d  e x p e r t i s e  w o u l d  n o t  b e  p a r t i c u l a r l y  p r o b a t i v e  on 
th e  m e a n i n g  o f  a s t a t u t e . "

M a t a n u s k a - S u s i t n a  B o r o u g h  v. H a m m o n d , 726 P . 2 d  1 6 6 , 1 7 5  ( A l a s k a

1 9 8 6 ) ( c i t a t i o n s  o m i t t e d ) .  A t  i s s u e  h e r e  is t h e  p r o p e r  m e a n i n g  t o  

b e  g i v e n  t h e  s t a t u t e s  e s t a b l i s h i n g  t h e  l o c a l  o p t i o n  m e t h o d  o f  

m u n i c i p a l  d i s s o l u t i o n .  A m o n g  t h e  q u e s t i o n s  t h i s  c o u r t  m u s t  d e c i d e  

a r e  w h e t h e r  a n y  " m a n d a t o r y  p o w e r s "  e x i s t  w i t h i n  t h e  m e a n i n g  of 

A S  2 9 . 6 8 . 5 2 0 ( a ) ( 2 ) ,  as w e l l  as t h e  l e g i s l a t u r e ' s  i n t e n t  u n d e r l y i n g  

t h e  s t a t u t o r y  a u t h o r i z a t i o n  f o r  d i s s o l u t i o n  in t h e  e v e n t  a c o m -

i m p o s e  m o r e  s t r i n g e n t  s t a n d a r d s  t h e n  p r o v i d e d  u n d e r  t h e  l o c a l  
o p t i o n  m e t h o d  f o r  d i s s o l u t i o n .  T h e  L B C  d i d  n o t  a p p l y  t h e s e  
r e g u l a t o r y  s t a n d a r d s  in th i s  a c t i o n .  S e e  R e c o r d  at  671.
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m u n i t y  "no l o n g e r  m e e t s  m i n i m u m  s t a n d a r d s  f o r  i n c o r p o r a t i o n . "  Id. 

T h e s e  a r e  p u r e l y  i s s u e s  o f  law. T h e y  d o  n o t  i m p l i c a t e  a n y  e x p e r­

tis e  t h e  L B C  m a y  h a v e  w i t h  r e s p e c t  to the a l t e r a t i o n  o f  l o c a l  

b o u n d a r i e s .  T h i s  is n o t  a c a s e  w h e r e  a d j u s t m e n t s  a r e  b e i n g  m a d e  

b e t w e e n  t w o  or  m o r e  s t a t e - c h a r t e r e d  g o v e r n m e n t a l  u n i t s  so t h a t  a 

n e u t r a l  p a r t y  n e e d  b e  i n v o l v e d  to p r o t e c t  t h e  s t a t e ' s  i n t e r e s t s .  

T h e  L B C  w a s  e s t a b l i s h e d  p r i m a r i l y  to s e t t l e  l o c a l  b o u n d a r y  d i s p u­

tes w h i c h  a r e  i n c a p a b l e  o f  s e t t l e m e n t  a t  t h e  l o c a l  level.

O e s a u  v. C i t y  of  D i l l i n g h a m , 439 P . 2d 1 8 0 , 1 8 3 - 1 8 4  ( A l a s k a  1 9 6 8 ) .  

Thus, n o  e x p e r t i s e  of  t h e  C o m m i s s i o n  is i m p l i c a t e d ,  n o  i m p o r t a n t  

s t a t e  p o l i c i e s  a r e  at  i s s u e  a n d  n o  d e f e r e n c e  to its a c t i o n  n e e d  be  

g i v e n .

B e c a u s e  t h e  i s s u e s  h e r e  t u r n  e n t i r e l y  on a n  a n a l y s i s  of 

t h e  l e g i s l a t i v e  s t a n d a r d s  f o r  l o c a l  o p t i o n  m u n i c i p a l  d i s s o l u t i o n ,  

as w e l l  a s  the f a c t  t h a t  t h e  L B C  has n o  l o n g  s t a n d i n g  i n t e r p r e t a­

t i o n  o f  t h o s e  s t a n d a r d s ,  a n y  i n t e r p r e t a t i o n  o f f e r e d  b y  t h e  L B C  is 

e n t i t l e d  to  l i t t l e  d e f e r e n c e .  S e e  e . g . , N a t .  B a n k  o f  A l a s k a  

v. S t a t e ,  D e p ' t  o f  R e v . , 642 P . 2d 8 1 1 , 8 1 5  ( A l a s k a  1 9 8 2 ) .  T h i s  is 

e s p e c i a l l y  t r u e  s i n c e  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  (DCRA), w h i c h  is s t a f f  to  t h e  LBC, a n d  the L B C  d i f f e r  on 

t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t o r y  s t a n d a r d s  f o r  l o c a l  o p t i o n  

m u n i c i p a l  i i s s o l u t i o n .

T h e  s i t u a t i o n  p r e s e n t e d  b y  t h i s  c a s e  is n e a r l y  i d e n t i c a l  

to t h a t  in State, C o m m ' l  F i s h e r i e s  E n t r y  C o m m ' n  v. T e m p l e t o n , 598
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B0

1 P . 2d 77 ( A l a s k a  19 7 9 ) .  In t h a t  case, the S u p r e m e  C o u r t  a p p l i e d

2 the s u b s t i t u t i o n  o f  j u d g m e n t  s t a n d a r d  s i n c e  the c h a l l e n g e d  a g e n c y

3 a c t i o n  w a s  b a s e d  " s o l e l y  o n  the i n t e r p r e t a t i o n  of a [ s t a tute]

4 Id. a t  80. T e m p l e t o n  i n v o l v e d  t h e  c o n s t r u c t i o n  of s t a t u -

5 t o r y  s t a n d a r d s  f o r  i s s u a n c e  o f  l i m i t e d  e n t r y  f i s h e r y  p e r m i t s  b y

5 the C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .  T h e  k e y  i s s u e  i n v o l v e d

7 t h e  d e t e r m i n a t i o n  o f  l e g i s l a t i v e  i n t e n t .  T h e  c o u r c  p r o c e e d e d  to

8 s u b s t i t u t e  its j u d g m e n t  f o r  t h a t  of t h e  a g e n c y  in l i g h t  o f  its

9 f i n d i n g  t h a t  t h e  a g e n c y  w a s  n o t  u s i n g  its " e x p e r t i s e "  to d e f i n e  

JO q u a l i f i c a t i o n s  f o r  t h e  s t a t u t o r y  p r o g r a m ,  "b u t  r a t h e r  m a d e  a

1 1 j u d g m e n t "  r e g a r d i n g  t h e  l e g i s l a t u r e ' s  c o n c e r n  o v e r  t h e  m a t t e r  a t  

J2 issue. Id. at  80-81. Here, as in T e m p l e t o n , t h e  a g e n c y  d e c i s i o n  

j3 d o e s  n o t  i n v o l v e  an  a p p l i c a t i o n  o f  its e x p e r t i s e .  R a t h e r ,  the

14 r e c o r d  is c l e a r  t h a t  t h e  L B C  w a s  m a k i n g  a j u d g m e n t ,  m o r e  a c c u r a -

15 t e l y  d e s c r i b e d  as a g u e s s ,  r e s p e c t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  in 

15 e n a c t i n g  t h e  s t a t u t o r y  l o c a l  o p t i o n  d i s s o l u t i o n  p r o c e d u r e .  R e c o r d

17 a t  2 29.3

18 A p p e l l e e  r e l i e s  h e a v i l y  on M a t a n u s k a - S u s i t n a  B o r o u g h  v.

jg H a m m o n d , 726 P . 2 d  1 6 6  ( A l a s k a  1986) f o r  t h e  p r o p o s i t i o n  t h a t  t h e

20 r e a s o n a b l e  b a s i s  t e s t  o u g h t  to b e  a p p l i e d  o n  the g r o u n d  t h a t  t h e

21 m a t t e r  is c o m m i t t e d  t o  a g e n c y  d i s c r e t i o n .  T h a t  c a s e  i n v o l v e d  the

22 D C R A ' s  d e t e r m i n a t i o n  o f  p o p u l a t i o n  f o r  v a r i o u s  t a x i n g  j u r i s d i c -

23 ti o n s .  A  d i s p u t e  a r o s e  o v e r  the m e t h o d  u s e d  by  the D C R A  to d e t e r -

24

25

26

C h a i r m a n  E d e r  s t a t e d  t h a t  " a p p a r e n t l y  t h e  f o u n d i n g  f a t h e r s  
n e v e r  a n t i c i p a t e d  t h e  c i t y  c o n t i n u i n g  t o  f u n c t i o n  w a n t i n g  to
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j m i n e  p o p u l a t i o n  on t h e  N o r t h  Slope. T h e  s t a t u t e  p a r t i a l l y  d e f i n e d

2 " p o p u l a t i o n "  a n d  w e n t  o n  to s p e c i f i c a l l y  a u t h o r i z e  t h e  D C R A  to  u s e

3 the s t a t u t o r y  m e t h o d  o r  " o t h e r  p o p u l a t i o n  d a t a  w h i c h ,  in t h e

4 j u d g m e n t  of t h e  d e p a r t m e n t ,  is r e l i a b l e . "  Id. a t  169, q u o t i n g

5 A S  2 9 . 8 8 . 0 1 5 ( a ) .  N o t  s u r p r i s i n g l y ,  t h e  c o u r t  f o u n d  t h a t  d e f i n i -

6 t i o n  of the t e r m  w a s  l e f t  to a g e n c y  d i s c r e t i o n  a n d  t h e  r e a s o n a b l e

7 b a s i s  s t a n d a r d  o f  r e v i e w  w a s  a p p r o p r i a t e .  Id. a t  175. Here,

g h o w e v e r ,  t h e r e  is n o  i n d i c a t i o n  of  l e g i s l a t i v e  i n t e n t  to d e f e r  to

g the a g e n c y  r e s p e c t i n g  d i s s o l u t i o n  s t a n d a r d s  w h o l l y  d e f i n e d  by  

IQ s t a t u t e .  T h e  L B C ' s  s o l e  f u n c t i o n  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d  is

U  to d e t e r m i n e  v h e t h e r  t h e  s t a n d a r d s  a r e  m e t ,  n o t  w h a t  t h e  s t a n d a r d s

12 a r e -

13 T h e  L B C  a t t e m p t s  to d i s t i n g u i s h  M a d i s o n  v. A l a s k a  D e p ' t

14 of F i s h  a n d  G a m e , 696 P . 2 d  168 ( A l a s k a  1 9 8 5 )  on t h e  f e e b l e  g r o u n d

15 t h a t  the c o u r t  p r o v i d e d  n o  p r o b a t i v e  a n a l y s i s  of  the f a c t s  in t h a t

15 c a se. B r i e f  o f  A p p e l l e e  a t  11. T o  t h e  c o n t r a r y ,  M a d i s o n  p r o v i d e s

17 s o l i d  s u p p o r t  f o r  A p p e l l a n t ' s  p o s i t i o n .  I n  M a d i s o n  t h e  c o u r t  c o n -

18 s i d e r e d  t h e  B o a r d  o f  F i s h e r i e s '  t e n  c r i t e r i a  d e v e l o p e d  t o  i d e n t i f y

19 s u b s i s t e n c e  u s e s  o f  f i s h  w h i c h  w e r e  d e f i n e d  b y  s t a t u t e  as t h e

20 " c u s t o m a r y  a n d  t r a d i t i o n a l "  u s e s  o f  f i s h .  T h e  r e g u l a t i o n s  w e r e

21 d e v e l o p e d  b a s e d  o n  t h e  B o a r d ' s  i n t e r p r e t a t i o n  of t h e  s u b s i s t e n c e

22 law. Accordingly, the c o u r t  held t h a t  the issues in the case

23 i n v o l v e d  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  as s u c h  the s u b s t i t u t i o n  o f

24 

25 
26

d i s s o l v e . . . . "  R e c o r d ,  vol. 3 a t  229; s e e  a l s o  R e c o r d  a t  671,
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judgment standard appli ed because "[s]uch issues fall into the 

realm of special c o m p e t e n c y  of the courts." Id. at 173 (citations 

omitted). Here, the LBC e r r o n e o u s l y  interpreted the statutory 

criteria for d i s s o l u t i o n  and thus d enied  Appellants their right to 

a diss olution election. T heir situtation parallels that of the 

Madison plain tiffs w h o  were d e n i e d  their statutory subsistence 

rights by the e rroneous a g e n c y  interpretation  of the subsistence 

law.

In sum, the issue p r e s ented is whe ther the LBC corr ectly 

interpreted a n d  a p p l i e d  the standards pro vided by law. No agency 

expertise is i mplicated in the c hall e n g e d  decision. Consequently, 

this court should c a r e f u l l y  r e v i e w  the legal authoriti es pres ented 

and substitute its judgm e n t  for that of the LBC in giving m e a n i n g  

to the stat utory s t a n dards for local o p tion m u n i c i p a l  d i s s o l u t i o n  

embodied in AS 29.68.510-580.

II. T H E  C O M M U N I T Y  NO L O N G E R  M E E T S  THE M I N I M U M  S T A N D ARDS
F OR I N C O R P O R A T I O N  AND HAS C E A S E D  T O  USE A N Y  M A N D A T O R Y
P O W E R S .

A. U n d e r  A n y  S t a n d a r d  of R e v i e w  the Local B o u n d a r y  
Commissi on I n c o r r e c t l y  C o n s t r u e d  the M i n i m u m  Standar ds for 
I n c orporat ion in t h e  C o ntext of a D i s s o l u t i o n  Petition.

The local o p t i o n  m e t h o d  was e n a c t e d  by the l e g i s l a t u r e  

to p r ovide c itizens of u n i n c o r p o r a t e d  commu n i t i e s  an o p p o r t u n i t y  

to vote on w h e t h e r  to d i s s o l v e  their municipality. As such, this 

statute e f fectuates the p o l i c y  of local c o n trol  and 

s e l f - d e t e r m i n a t i o n  e m b o d i e d  in art. X, sec. 1 of the A laska

- 6 -
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1 C o n s t i t u t i o n .  T h a t  s e c t i o n  s u r e l y  d o e s  n o t  m a n d a t e  f o r c i n g  

u n w a n t e d  g o v e r n m e n t s  u p o n  the c i t i z e n s  of A l a s k a  as t h e  

L B C  a r g ues. B r i e f  o f  A p p e l l e e  a t  14. L o c a l  c o n t r o l  m e a n s  n o t  

o n l y  the a b i l i t y  to f o r m  a m u n i c i p a l i t y ,  b u t  a l s o  t h e  a b i l i t y  to 

a c h i e v e  f r e e d o m  f r o m  s u c h  an i n s t i t u t i o n .  T h e  L B C  d e c i s i o n  

r e m o v e s  t h e  l a t t e r  a b i l i t y  a n d  f r u s t r a t e s  l e g i s l a t i v e  intent.

T h i s  c o u r t  s h o u l d  s u b s t i t u t e  its j u d g m e n t  for t h a t  o f  the 

C o m m i s s i o n  a n d  o v e r t u r n  t h e  L B C ' s  e r r o n e o u s  i n t e r p r e t a t i o n  of 

t h e  l a w . 4

T h e  L B C  d e t e r m i n e d  t h a t  t h e  s t a n d a r d s  f o r  d i s s o l u t i o n  had 

n o t  b e e n  m e t  b e c a u s e  t h e  m i n i m u m  s t a n d a r d s  for i n c o r p o r a t i o n  a r e  

s t i l l  met. R e c o r d  a t  670. T h e  s t a n d a r d s  p r o v i d e d  b y  the l e g i s l a­

tu r e  s e t  f o r t h  t h a t  a c o m m u n i t y  m a y  i n c o r p o r a t e  as a s e c o n d  c l a s s  

c i t y  if, a m o n g  o t h e r  t h i n g s ,  " t h e r e  is a d e m o n s t r a t e d  n e e d  for 

l o c a l  g o v e r n m e n t . "  A S  2 9 . 1 8 . 0 1 1 ( a ) ( 5 ) .  T h e  i s s u e  p r e s e n t e d  is 

w h e t h e r  the L B C  c o r r e c t l y  c o n s t r u e d  t h e  m e a n i n g  o f  t h i s  l e g a l  

s t a n d a r d  f o r  i n c o r p o r a t i o n  in t h e  c o n t e x t  of  a m u n i c i p a l  d i s s o l u­

tion  p r o c e e d i n g . S t a t u t e s  m u s t  b e  r e a d  in l i g h t  o f  t h e i r  p u r p o s e  

a n d  c o n s t r u e d  in a m a n n e r  to e f f e c t  t h a t  p u r p o s e .  W i e n  A i r  

A l a s k a  v. A r a n t , 5 9 2  P . 2 d  3 5 2 , 3 5 6  ( A l a s k a  1979). T h e  L B C  d e t e r­

m i n e d  t h e  s t a t u t o r y  s c h e m e  i n a p p l i c a b l e  t o  this t y p e  o f  f a c t u a l  

s e t t i n g .  S e e  R e c o r d  V o l .  4 a t  2 2 7 - 2 3 1 ;  a n d  n o t e  4 s u p r a .

T h e  L B C  a s s e r t s  t h a t  w h e n e v e r  t h e r e  is a n e e d  f o r  the

T h e  L B C ' s  a c t i o n  s o  c o m p l e t e l y  f r u s t r a t e s  l e g i s l a t i v e  i n t e n t  
t h a t  this c o u r t  s h o u l d  r e m a n d  w i t h  i n s t r u c t i o n s  to a c c e p t  the

-7-
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p r o v i s i o n  of a n y  l o c a l  g o v e r n m e n t  t y p e  s e r v i c e s  t h e r e  is 

n e c e s s a r i l y  a c o r r e s p o n d i n g  n e e d  f o r  m u n i c i p a l  g o v e r n m e n t .  B r i e f  

of A p p e l l e e  a t  13; R e c o r d  a t  670. T h e  L B C  a l s o  f o u n d  t h a t  s i n c e  

r e v e n u e s  w o u l d  be l o s t  b y  r e v e r t i n g  to u n i n c o r p o r a t e d  s t a t u s  t h e r e  

was s t i l l  a n e e d  for l o c a l  m u n i c i p a l  g o v e r n m e n t . 5 B e c a u s e  of  th i s  

c o n s t r u c t i o n  of t h e  s t a t u t o r y  s t a n d a r d ,  n o  p o p u l a t e d  m u n i c i p a l i t y  

w i l l  e v e r  be a b l e  to d i s s o l v e  p u r s u a n t  t o  t h e  l o c a l  o p t i o n  m e t h o d .  

Th i s  is a b s u r d  a n d  r u n s  c o u n t e r  to t h e  p r e s u m p t i o n  t h a t  e v e r y  p r o­

vi s i o n  in a s t a t u t e  w a s  i n t e n d e d  f o r  s o m e  u s e f u l  p u r p o s e .  A l a s k a  

T r a n s p o r t a t i o n  C o m m ' n  v. A i r p a c ,  I n c . , 685 P . 2d  1 2 4 8 , 1 2 5 3  ( A l a s k a

1984). T h e  m e a n i n g  o f  a s t a t u t o r y  p r o v i s i o n  is d e t e r m i n e d  b y  t h e  

l a n g u a g e  o f  t h e  p a r t i c u l a r  p r o v i s i o n  c o n s t r u e d  in l i g h t  o f  t h e  

p u r p o s e  of the w h o l e  i n s t r u m e n t .  W i e n  A i r  A l a s k a  v. A r a n t , 5 9 2  

P . 2d a t  356. C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v. A p o k e d a k , 680 

P . 2d 4 8 6 , 4 8 9 - 4 9 0  ( A l a s k a  1 9 8 4 ) .  T h e  L B C ' s  c o n s t r u c t i o n  o f  t h e  

i n c o r p o r a t i o n  s t a n d a r d  r e n d e r s  t h e  e n t i r e  l o c a l  o p t i o n  d i s s o l u t i o n  

s e c t i o n  i n e f f e c t i v e  a n d  v a l u e l e s s .  S u r e l y ,  t h a t  is n o t  w h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  w h e n  i t  p r o v i d e d  f o r  t h e  d i s s o l u t i o n  o f  m u n i­

ci p a l  g o v e r n m e n t s  b y  t h e  p e t i t i o n  p r o c e s s .

W h e n  t h e  " d e m o n s t r a t e d  n e e d  f o r  l o c a l  g o v e r n m e n t "  p r o v i­

si o n  is r e a d  in l i g h t  o f  t h e  p u r p o s e  of  t h e  s t a t u t o r y  s c h e m e  o f  

w h i c h  it is a p art, it is c l e a r  t h a t  t h e  L B C  e r r e d .  W h e n  c i t i z e n s  

p e t i t i o n  e v e n  if t h e  r e a s o n a b l e  b a s i s  t e s t  is a p p l i e d .

5

B e c a u s e  the s t a t e  r e v e n u e  s h a r i n g  s c h e m e  p r o v i d e s  g r e a t e r  
f i n a n c i a l  a i d  for i n c o r p o r a t e d  c o m m u n i t i e s ,  h o w e v e r ,  this w i l l
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1 ar e  p e t i t i o n i n g  f o r  e s t a b l i s h m e n t  of a m u n i c i p a l  g o v e r n m e n t  the 

f a c t  t h a t  t h e r e  is s o m e  n e e d  f o r  l o c a l  g o v e r n m e n t  " t y p e  s e r v i c e s "  

m a y  be  e n o u g h  to t r i g g e r  an  i n c o r p o r a t i o n  e l e c t i o n ,  if the o t h e r  

c r i t e r i a  are met. Here, h o w e v e r ,  t h e  t e r m  is i n c o r p o r a t e d  as p a r t  

of a s t a t u t o r y  s c h e m e  d e s i g n e d  to p e r m i t  c o m m u n i t i e s  w h i c h  m a y  no  

l o n g e r  d e s i r e  m u n i c i p a l  g o v e r n m e n t  to v o t e  o n  w h e t h e r  to d i s s o l v e  

t h a t  l o c a l  g o v e r n m e n t .  A s  s u ch, t h e  l e a s t  r e s t r i c t i v e  c o n s t r u c -

8 || t i o n  o f  t h e  s t a t u t e  w h i c h  m a k e s  s e n s e  a n d  g i v e s  e f f e c t  to l e g i s l a -

9 II t i v e  i n t e n t  s h o u l d  be a d o p t e d . 6

10 | A  c o n s t r u c t i o n  of t h e  s t a n d a r d  w h i c h  e q u a t e s  n e e d  w i t h

11 || d e s i r e  in t h i s  c o n t e x t  m o s t  e f f e c t i v e l y  i m p l e m e n t s  l e g i s l a t i v e

12 i n t e n t  b e h i n d  t h e  d i s s o l u t i o n  s t a t u t e .  T hus, w h e n  a s u b s t a n t i a l

13 d e m o n s t r a t i o n  is m a d e  b y  p e t i t i o n  t h a t  l o c a l  m u n i c i p a l  g o v e r n m e n t

14 is n o  l o n g e r  d e s i r e d ,  t h e r e  is n o  l o n g e r  a " d e m o n s t r a t e d  n e e d "  f o r

15 l o c a l  m u n i c i p a l  g o v e r n m e n t  w i t h i n  t h e  m e a n i n g  o f  t h e  d i s s o l u t i o n

15 s t a t u t e .  T h e  L B C ' s  n a r r o w  r e a d i n g  o f  t h e  d i s s o l u t i o n  s t a n d a r d

17 I m a k e s  n o  s e n s e  a n d  r e s u l t s  in f o r c i n g  a n  u n w a n t e d  f o r m  of  l o c a l

18 g o v e r n m e n t  u p o n  a  c o m m u n i t y .  W h e n  an  i n c o r p o r a t i o n  e l e c t i o n  w o u l d

ig a p p e a r  to  c e r t a i n l y  f a i l  if held, as t h e  D C R A  c o n c l u d e d  h e re, it

20 c a n  n o t  f a i r l y  b e  c l a i m e d  t h a t  t h e r e  is a d e m o n s t r a t e d  n e e d  f o r

21 l o c a l  m u n i c i p a l  g o v e r n m e n t .  T h i s  c o u r t  s h o u l d  r e v e r s e  t h e  d e c i -

22 s i o n  o f  t h e  L B C  in o r d e r  t o  e f f e c t  t h e  p u r p o s e  o f  t h e  l o c a l  o p t i o n

23

24

25

26

b e  t h e  c a s e  in a n y  a n d  e v e r y  i n s t a n c e  w h e r e  t h e  loca. ■>tion 
d i s s o l u t i o n  p r o c e s s  is i n i t i a t e d .  S e e  A S  2 9 . 8 9  et. St.

T h e  D C R A  a d o p t e d  s u c h  a c o n s t r u c t i o n  in its R e p o r t  to the LBC. 
R e c o r d  a t  421.



m e t h o d  of d i s s o l u t i o n  a n d  a l l o w  t h e  c i t i z e n s  of  A k i a c h a k  to d e c i d e  

w h e t h e r  to m a i n t a i n  t h e i r  m u n i c i p a l i t y .

B. T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  I n c o r r e c t l y  D e t e r m i n e d  
t h a t  t h e  C i t y  o f  A k i a c h a k  D i d  N o t  S a t i s f y  t h e  S e c o n d  
R e q u i r e m e n t  o f  AS 2 9 . 6 8 . 5 2 0 ( a ) ( 2 )  b y  D e f a u l t .

T h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s '  d e t e r­

m i n e d  t h a t  s i n c e  t h e  c i t y  has no m a n d a t o r y  p o w e r s  it s a t i s f i e d  t h e  

d i s s o l u t i o n  r e q u i r e m e n t  of  A S  2 9 . 6 8 . 5 2 0 ( a ) ( 2 )  b y  d e f a u l t .  R e c o r d  

a t  422. T h e  D C R A  f o u n d  it a p p r o p r i a t e  n o t  t o  r e a d  t h e  s t a n d a r d  

r e s t r i c t i v e l y  b u t  in a m a n n e r  w h i c h  w o u l d  f a c i l i t a t e  u s e  of t h e  

l o c a l  o p t i o n  m e t h o d .  R e c o r d  a t  422. T h e  LBC, on t h e  o t h e r  h a n d ,  

c o n c l u d e s  w i t h o u t  a n a l y s i s  t h a t  t h e  " C i t y  o f  A k i a c h a k  has n o t  

c e a s e d  to u s e  e a c h  a n d  e v e r y  of  its m a n a d a t o r y  p o w e r s . "  R e c o r d  at

671. T h e  L B C  a t t e m p t s  t o  a v o i d  t h e  f o r c e  of t h e  D C R A ' s

c o n c l u s i o n  b y  a s s e r t i n g  t h a t  it " l a c k s  l e g a l  a u t h o r i t y "  a n d  t h a t

"its r e c o m m e n d a t i o n  a n d  c o n c l u s i o n s  a r e  n o t  b i n d i n g  u p o n  t h e  L B C . "

B r i e f  o f  A p p e l l e e  a t  16. N o t w i t h s t a n d i n g  t h e s e  a f t e r  t h e  f a c t  

p r o t e s t s  b y  t h e  IBC, a p l a i n  r e a d i n g  o f  t h e  s t a t u t o r y  s t a n d a r d  

i n d i c a t e s  t h e  c o n s t r u c t i o n  a d o p t e d  b y  t h e  D C R A  is c o r r e c t .  

A c c o r d i n g l y ,  t h i s  c o u r t  s h o u l d  s u b s t i t u t e  its j u d g m e n t  f o r  t h a t  o f  

t h e  L B C  a n d  c o n s t r u e  t h i s  s t a t u t e  in t h e  s a m e  m a n n e r  as t h e  D CRA. 

A d d i t i o n a l  a r g u m e n t s  p r e s e n t e d  in t h e  L B C  b r i e f  c o n s t i t u t e  "p o s t  

h o c  r a t i o n a l i z a t i o n s "  o f  t h e  C o m m i s s i o n ' s  a c t i o n  a n d  as  such 

s h o u l d  b e  d i s r e g a r d e d  b y  t h i s  c o u r t .  S e e  S t a t e ,  C o m m ' l  F i s h e r i e s  

E n t r y  C o m m ' n  v. T e m p l e t o n , 598 P . 2d a t  80.

-10-



N
a
t
i
v
e
 

A
m
e
r
i
c
a
n
 

R
i
g
h
t
s
 

F
u
n
d

3
io

 
-K

"
 

r
r

n
t

r
r

, 
B

u
rr

r 
7

0
a

 

A
N

C
H

O
RA

G
E,

 A
LA

SK
A 

09
30

1 
Tl

Lt
PH

O
N

t(9
07

) 
27

3-
06

80

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18 

19

1

A p p e l l e e  g o e s  on a t  g r e a t  l e n g t h  r e g a r d i n g  a l l e g e d l y  m a n­

d a t o r y  p o w e r s  s e t  f o r t h  in r e g u l a t i o n s  g o v e r n i n g  d i s s o l u t i o n .

B r i e f  o f  A p p e l l e e  a t  17. U n d e r  t h e  l o c a l  o p t i o n  m e t h o d  o f  d i s s o­

lution, h o w e v e r ,  it is the l e g i s l a t u r e  w h i c h  h a s  s e t  t h e  d i s s o l u­

tion s t a n d a r d s .  Thus, a n y  m u n i c i p a l  p o w e r s  r e f e r e n c e d  as 

m a n d a t o r y  in r e g u l a t o r y  d i s s o l u t i o n  s t a n d a r d s  a r e  s i m p l y  i n a p­

po s i t e  to p r o c e e d i n g s  b r o u g h t  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d .  In 

a n y  ev e n t ,  A p p e l l e e  c o n c e d e s  t h a t  m a n d a t o r y  p o w e r s  d e f i n e d  b y  

r e g u l a t i o n s  a r e  t h o s e  "r e q u i r e d " t o  b e  e x e r c i s e d  b y  a m u n i c i p a l i t y  

u n d e r  A S  T i t l e  29. B r i e f  of A p p e l l e e  a t  17. A  r e v i e w  o f  A S  T i t l e

29 r e v e a l s  n o  s u c h  p o w e r s  for s e c o n d - c l a s s  c i t i e s .

I t  is c l e a r  t h a t  the l e g i s l a t u r e  k n o w s  h o w  t o  d e s i g n a t e  

c e r t a i n  m u n c i p a l  p o w e r s  a s  m a n d a t o r y  w h e n  it  w i s h e s .  S u c h  p o w e r s  

a r e  d e f i n e d  in  A S  2 9 . 4 3 . 0 3 0  b y  d i r e c t i v e  a n d  t h r o u g h  the u s e  of  

the m a n d a t o r y  " s h all" in A S  2 9 . 4 3 . 0 4 0 .  T h e s e  s t a t u t e s  a p p l y  

o n l y  to  h o m e  r u l e  a n d  f i r s t  c l a s s  c i t i e s .  T h e  l a t t e r  s t a t u t e  g o e s  

on t o  p r o v i d e  t h a t  s e c o n d - c l a s s  c i t i e s  m a y  e x e r c i s e  t h e  p l a n n i n g  

a n d  z o n i n g  p o w e r s  w h i c h  a r e  m a n d a t o r y  f o r  h o m e  r u l e  a n d  f i r s t

20 c l a s s  c i t i e s .  T h e  L B C  r e f e r e n c e s  n u m e r o u s  s t a t u t e s  s e t t i n g  f o r t h

21 v a r i o u s  g o v e r n m e n t a l  p o w e r s ,  a p p a r e n t l y  o n  t h e  a s s u m p t i o n  t h a t

22 su c h  p o w e r s  a r e  m a n d a t o r y  f o r  s e c o n d - c l a s s  c i t i e s .  B r i e f  of

23 A p p e l l e e a t  18. S u c h  a c l a i m  is u n f o u n d e d .  T h e  g e n e r a l  p o w e r s

24 f o u n d  in A S  2 9 . 4 8 . 0 1 0  d o  n o t  s p e a k  in t h e  m a n d a t o r y  " s h a l l , "  b u t

25 r a t h e r  a r e  p e r m i s s i v e . 7 A p p e l l e e  a l s o  c i t e s  t o  A S  2 9 . 1 3 . 0 7 0  a n d

26 7It  is t e l l i n g  t h a t  t h e  L B C  c o n c e d e s  t h a t  p o w e r s  it a r g u e s  are
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2 9 . 1 3 . 1 0 0  w h i c h  a p p l y  to h o m e  r u l e  m u n i c i p a l i t i e s /  n o t  s e c o n d  

c l a s s  c i t i e s  l i k e  A k i a c h a k .  M a n d a t o r y  p o w e r s  in A S  2 9 . 3 3  a p p l y  

o n l y  to f i r s t  o r  s e c o n d  c l a s s  b o r o u g h s  a n d  p o w e r s  o u t l i n e d  in A S  

2 9 . 4 8 . 0 3 5  m a y  b e  a s s u m e d  b y  s e c o n d - c l a s s  c i t i e s ,  b u t  a r e  n o t  

r e q u i r e d  t o  b e  e x e r c i s e d .

T h e  L B C  i n c o r r e c t l y  i n t e r p r e t e d  t h i s  a l t e r n a t i v e  d i s s o l u  

t i o n  s t a n d a r d .  T h e r e  a r e  n o  m a n d a t o r y  p o w e r s  f o r  s e c o n d  c l a s s  

c i t i e s .  T h i s  c o u r t  s h o u l d  h o l d  t h a t  t h e  s t a n d a r d  is s a t i s f i e d  b y  

d e f a u l t  as t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  

c o n c l u d e d .  A c c o r d i n g l y ,  p e t i t i o n e r s  ar e ,  a s  a m a t t e r  o f  law, 

e n t i t l e d  to h a v e  t h e i r  p e t i t i o n  a c c e p t e d .

III. T H E  E X I S T E N C E  O F  A  F E D E R A L L Y  R E C O G N I Z E D  T R I B A L
G O V E R N M E N T  IS R E L E V A N T  T O  T H E  D E T E R M I N A T I O N  O F  W H E T H E R
T H E R E  IS A  N E E D  F O R  L O C A L  M U N I C I P A L  G O V E R N M E N T .

T h e  L B C  f o u n d  "it h a s  b e e n  a m p l y  d e m o n s t r a t e d  t h a t  

d i s s o l u t i o n  o f  t h e  C i t y  o f  A k i a c h a k  a n d  t h e  v e s t i n g  o f  all l o c a l  

g o v e r n m e n t  p o w e r s  in t h e  l o c a l  I R A  c o u n c i l  is s t r o n g l y  d e s i r e d  b y  

p e t i t i o n e r s . . . . "  R e c o r d  a t  670. T h e  e x i s t e n c e  o f  s u c h  a g o v e r n­

ment,  w h i l e  n o t  d i s p o s i t i v e ,  is c e r t a i n l y  r e l e v a n t  t o  the i s s u e  

of w h e t h e r  t h e r e  is a " d e m o n s t r a t e d  n e e d "  f o r  l o c a l  m u n i c i p a l  

g o v e r n m e n t .  A p p e l l e e ,  h o w e v e r ,  e r r o n e o u s l y  a s s e r t s  t h a t  the 

A k i a c h a k  I R A  c o u n c i l  is n o t  a g o v e r n m e n t  r e c o g n i z e d  a s  s u c h  b y

m a n d a t o r y  s u c h  as " v o t i n g ,  t a x i n g  a n d  i n d e b t e d n e s s "  a r e  n o t  
s p e c i f i c a l l y  d e s i g n a t e d  as s u c h  b y  t h e  l e g i s l a t u r e .  B r i e f  of 
A p p e l l e e  a t  19.
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e i t h e r  t h e  f e d e r a l  or s t a t e  g o v e r n m e n t s  a n d  t h a t  a c c o r d i n g l y  it is 

i n a p p r o p r i a t e  to c a s t  this c a s e  as  i n v o l v i n g  a c h o i c e  b e t w e e n  

a l t e r n a t i v e  l o c a l  g o v e r n m e n t s .  N a t i v e  g o v e r n m e n t s  in the U n i t e d  

S t a t e s  e x e r c i s e  i n h e r e n t  p o w e r s  o f  s e l f - g o v e r n m e n t  w h i c h  do n o t  

d e p e n d  on  a g r a n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t s  for t h e i r  

e x i s t e n c e .  U n i t e d  S t a t e s  v. W h e e l e r , 435 U.S. 3 1 3 / 3 2 3 - 2 4  ( 1 9 7 8 ) . 8  

T h i s  court, s h o u l d  n o t  l a b o r  u n d e r  the i l l u s i o n  t h a t  IRA c o u n c i l s  

i n  A l a s k a  l a c k  the s a m e  g o v e r n m e n t a l  s t a t u s  as l o w e r  f o r t y - e i g h t  

I n d i a n  tribes.

A  r e c e n t  f e d e r a l  d i s t r i c t  c o u r t  d e c i s i o n  r e f u t e s  n e a r l y  

e v e r y  a r g u m e n t  set f o r t h  by  t h e  L B C  r e s p e c t i n g  t h e  g o v e r n m e n t a l  

s t a t u s  of I R A  c o u n c i l s .  In N a t i v e  V i l l a g e  of T y o n e k  v. P u c k e t t / 

et. a l . / Civ. No. A 8 2 - 3 6 4 /  (Dec. 3, 1986) ( o p i n i o n  a t t a c h e d )  J u d g e  

F i t z g e r a l d  c o n s i d e r e d  t h e  s t a t u s  a n d  a u t h o r i t y  o f  t h e  N a t i v e  

V i l l a g e  o f  T y o n e k  I R A  C o u n c i l ,  w h i c h  is o r g a n i z e d  u n d e r  t h e  s a m e  

a c t  as the N a t i v e  V i l l a g e  of A k i a c h a k .  25 U . S . C .  SS 473a, 476 

(1982). T h e  T y o n e k  I R A  g o v e r n m e n t  p a s s e d  a n  o r d i n a n c e  in 1965 

p r o h i b i t i n g  n o n - m e m b e r s  o f  t h e  v i l l a g e  f r o m  l e a s i n g  p r i v a t e  

h o u s i n g  c o n s t r u c t e d  a t  t h e  v i l l a g e ' s  e x p e n s e  w i t h o u t  the I R A

8"
T h e  L B C ' s  a r g u m e n t  b a s e d  o n  the S t a t e  C o n s t i t u t i o n  a n d  S t a t e  
v. A l e x , 646 P . 2 d  303 ( A l a s k a  1 9 82) a r e  o f f  p o i n t .  B r i e f  o f  
A p p e l l e e  a t  2 1 - 2 3 .  A p p e l l a n t ' s  d o  n o t  c l a i m  the I R A  g o v e r n­
m e n t ' s  a u t h o r i t y  t o  t a x  or  t h a t  t h e i r  e x i s t e n c e  is b a s e d  on 
t he g r a n t  of s u c h  p o w e r s  f r o m  t h e  s t a t e ,  b u t  r a t h e r  t h r o u g h  
the e x e r c i s e  o f  i n h e r e n t  a u t h o r i t y  a s  a f e d e r a l l y  r e c o g n i z e d  
t r i b a l  g o v e r n m e n t .  S e e  K e r r  M c G e e  v. N a v a j o  T r i b e ,

U.S. , 1 0 5  S . C t .  1 9 0 0  (1985).
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g o v e r n m e n t ' s  a p p r o v a l . 9 T h e  I R A  g o v e r n m e n t  s o u g h t  e v i c t i o n  o f  

c e r t a i n  n o n - m e m b e r s  w h o  w e r e  l e a s i n g  h o m e s  in T y o n e k  f r o m  m e m b e r s  

w i t h o u t  t h e  I R A  c o u n c i l ' s  p e r m i s s i o n .

T h e  t r i b e ' s  c l a i m s  for e n f o r c e m e n t  w e r e  d i s m i s s e d  b e c a u s e  

t h e y  a r o s e  u n d e r  t r i b a l  l a w  r a t h e r  t h a n  f e d e r a l  l a w  a n d  as s u c h ,  

t h e r e  was no f e d e r a l  q u e s t i o n  p r e s e n t  to g i v e  the f e d e r a l  c o u r t  

j u r i s d i c t i o n  p u r s u a n t  t o  28 U . S . C .  § 1 3 3 1  o r  § 1362.

C o u n t e r c l a i m s  f i l e d  b y  t h e  d e f e n d a n t s  s e e k i n g  d a m a g e s  b a s e d  u p o n  

c l a i m s  o f  r a c i a l  d i s c r i m i n a t i o n  b y  t h e  t r i b e  w e r e  d i s m i s s e d  

b e c a u s e  t h e  T y o n e k  I R A  " p o s s e s s e s  s o v e r e i g n  i m m u n i t y  f r o m  s u i t  

l i k e  t h a t  o f  a n y  o t h e r  I n d i a n  t r i b e s  in t h e  c o n t i g u o u s  U n i t e d  

S t a t e s . "  T y o n e k  at  21. Fu r t h e r ,  t h e  c o u r t  r e a c h e d  the i s s u e  o f  

w h e t h e r  t h e  I R A  c o u n c i l  p o s s e s s e d  t h e  g o v e r n m e n t a l  a u t h o r i t y  to  

a d o p t  a n d  e n f o r c e  o r d i n a n c e s  e x c l u d i n g  n o n - t r i b a l  m e m b e r s  f r o m  

c e r t a i n  h o u s i n g .  T h e  c o u r t  h e l d  t h a t  s u c h  p o w e r s  a r e  p o s s e s s e d  b y  

I R A  g o v e r n m e n t s P so t h a t  t h e  n a m e d  t r i b a l  o f f i c e r s  w e r e  a c t i n g  

w i t h i n  t h e  s c o p e  of t h e i r  a u t h o r i t y  a n d  t h u s  w e r e  p r o t e c t e d  f r o m  

3u i t  b y  d e r i v a t i v e  s o v e r e i g n  i m m u n i t y .  Id. a t  34.

A p p e l l e e  a r g u e s  t h a t  t h e  A l a s k a  N a t i v e  L a n d  C l a i m s  

S e t t l e m e n t  A c t  (ANCSA) s o m e h o w  i n d i c a t e s  t h a t  I R A  c o u n c i l s  s u c h  

is T y o n e k  a n d  A k i a c h a k  a r e  not g o v e r n m e n t s .  T h e  T y o n e k  c o u r t  

rejected a n y  n o t i o n  t h a t  A N C S A  sub s i l e n t i o  w i p e d  o u t  p o w e r s  of 

j e l f - g o v e r n m e n t .  "T h e  C l a i m s  A c t  d i d  n o t  e x p r e s s l y  c h a n g e  the

T r i b a l  g o v e r n m e n t a l  a u t h o r i t y  as w e l l  as f e d e r a l  a n d  s t a t e  
a u t h o r i t y  to d i s t i n g u i s h  b e t w e e n  m e m b e r s  a n d  n o n - m e m b e r s

-14-
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s t a t u s  of T y o n e k  o r  its IRA v i l l a g e  g o v e r n m e n t ,  n o r  d i d  the C l a i m s  

A c t  e x p r e s s l y  r e v o k e  o r  a m e n d  T y o n e k * s  F a m i l y  P l a n  or O r d i n a n c e  

6 5 - 3 2 . "  Id. a t  9. T h e  f a l l a c y  in t h e  p o s i t i o n  th a t  v a r i o u s  p r o v i­

si o n s  of AI'.v’S A  i m p l i c i t l y  r e v o k e d  t r i b a l  p o w e r s ,  is t h a t  it 

t o t a l l y  i g n o r e s  t h e  f u n d a m e n t a l  c a n o n  of c o n s t r u c t i o n  that t r i b a l  

p o w e r s  o f  s e l f - g o v e r n m e n t  c a n n o t  b e  e x t i n g u i s h e d  e x c e p t  by a 

" c l e a r  a n d  p l a i n "  e x p r e s s i o n  o f  i n t e n t  b y  C o n g r e s s .  United 

S t a t e s  ex. r e l  H u a l p a i  I n d i a n s  v. S a n t a  F e  P a c i f i c  R R . , 314 U.S. 

3 3 9 , 3 5 3 - 3 5 4  (1941); s e e  a l s o  B r y a n  v. I t a s c a  C o u n t y , 426 U.S. 

3 7 3 , 3 9 2  (1976) a n d  s e e  c a s e s  c i t e d  in C o h e n ,  s u p r a  a t  221-225. 

N o w h e r e  i n  A N C S A  a r e  N a t i v e  g o v e r n m e n t a l  p o w e r s  e v e n  m e n t i o n e d ,  

m u c h  l e s s  " c l e a r l y  a n d  p l a i n l y "  t e r m i n a t e d .  S i n c e  A N C S A ,  C o n g r e s s  

h a s  r e p e a t e d l y  e n a c t e d  l a w s  t o  s t r e n g t h e n  t r i b a l  g o v e r n m e n t s  in 

A l a s k a .

T h e  L B C  a l s o  a r g u e s  t h a t  t h e  l e g i s l a t i v e  h i s t o r y  of A N C S A  

s h o w s  t h a t  C o n g r e s s  n e v e r  c o n s i d e r e d  p l a c i n g  t h e  s e t t l e m e n t  l a n d s  

i n  t r i b a l  o w n e r s h i p  - t h a t  t h e  o n l y  t w o  o p t i o n s  d i s c u s s e d  w e r e  

N a t i v e  c o r p o r a t i o n s  o r  m u n i c i p a l i t i e s .  F r o m  t h i s  s i l e n c e  wi t h  

r e s p e c t  t o  t r i b e s  t h e  s t a t e  c o n c l u d e s  t h a t  C o n g r e s s  i n t e n d e d  t o

10

w i t h o u t  r u n n i n g  a f o u l  of e q u a l  p r o t e c t i o n  g u a r a n t e e s  is r o o t e d  
in t h e  f a c t  t h a t  N a t i v e  g o v e r n m e n t s  a r e  r e c o g n i z e d  as p o l i t i­
c a l  i n s t i t u t i o n s  w i t h  g o v e r n m e n t a l  p o w e r s  a n d  n o t  racial 
i n s t i t u t i o n s .  A l s o ,  the 5 t h  a n d  1 4 t h  a m e n d m e n t s  t o  the U n i t e d  
S t a t e s  C o n s t i t u t i o n  d o  n o t  a p p l y  t o  a c t i o n s  of N a t i v e  g o v e r n­
me n t s .  S e e  M o r t o n  v. M a n c a r i . 4 1 7  U.S. 5J5 (1974); F. Cohen, 
H a n d b o o k  o f  F e d e r a l  I n d i a n  L a w  6 5 3 - 6 6 0  (1982 ed.).

E v e r y  p i e c e  of f e d e r a l  l e g i s l a t i o n  p a s s e d  in r e c e n t  years 
d e s i g n e d  to p r o m o t e  t r i b a l  e x i s t e n c e  has e x p r e s s l y  i n c l u d e d

-15-
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t e r m i n a t e  t h e m . H  Ag a i n ,  th i s  a r g u m e n t  of i m p l i e d  e x t i n g u i s h m e n t  

m u s t  b e  r e j e c t e d  s i n c e  t r i b a l  r i g h t s  m a y  o n l y  be  e x t i n g u i s h e d  b y  

e x p l i c i t  C o n g r e s s i o n a l  a c t i o n .  A N C S A  w a s  a l a n d  s e t t l e m e n t ,  n o t  a 

t e r m i n a t i o n  act. F u r t h e r ,  t h e  d e c l a r a t i o n  o f  p o l i c y  in s e c t i o n  

2(b) of A N C S A  is e n t i r e l y  c o n s i s t e n t  w i t h  t h e  c o n t i n u e d  e x i s t e n c e  

of N a t i v e  g o v e r n m e n t s .  T h a t  s e c t i o n ,  43 U . S . C .  § 1601(b), m e r e l y  

e x p r e s s e s  a p o l i c y  o p p o s e d  t o  t h e  e s t a b l i s h m e n t  of  n e w  ra c i a l  

i n s t i t u t i o n s  n o t  the c o n t i n u e d  e x i s t e n c e  of  t r i b a l  g o v e r n m e n t s  

w h i c h  p r e - d a t e  s t a t e h o o d .

A n o t h e r  d e f e c t  in t h e  L B C ' s  " i m p l i c i t  e x t i n g u i s h m e n t "  

a r g u m e n t  is d e m o n s t r a t e d  b y  t h a t  p o r t i o n  of t h e  l e g i s l a t i v e  

h i s t o r y  w h i c h  it c h o o s e s  to i g n o r e .  As i n i t i a l l y  d r a f t e d ,  A N C S A  

w o u l d  h a v e  t e r m i n a t e d  a l l  f e d e r a l  s e r v i c e s  to A l a s k a  N a t i v e s  

a t  t h e  c o n c l u s i o n  of  f i v e  y e a r s .  T h i s  p r o v i s i o n  w a s  d e l e t e d  f r o m  

t h e  f i n a l  v e r s i o n  a f t e r  S e n a t o r  F r e d  H a r r i s  s t r o n g l y  o p p o s e d  i t  as 

t e r m i n a t i o n i s t  l e g i s l a t i o n .  S e e  116 C o n g .  Re c .  a t  2 4 2 1 6 , 2 4 2 2 0 - 2 7 ,  

2 4 2 3 4 - 3 5  a n d  2 4 3 7 8 - 8 2 .

T h e  L B C  a l s o  a r g u e s  t h a t  u n d e r  t h e  I n d i a n  R e o r g a n i z a t i o n  

A c t  o n l y  I R A  c o u n c i l s  l o c a t e d  on  r e s e r v a t i o n s  w e r e  t o  h a v e  g o v e r n­

m e n t a l  p o w e r s  a n d  t h a t  a c c o r d i n g l y  e v e n  t h e  f e d e r a l  g o v e r n m e n t

11

A l a s k a  N a t i v e  t r i b e s .  S e e  e.g. I n d i a n  S e l f - D e t e r m i n a t i o n  Act, 
25 U . S . C .  § 450b(b) t h e  I n d i a n  F i n a n c i n g  A c t ,  25 U.S.C. S 
1 4 5 2 ( c ) ;  I n d i a n  C h i l d  W e l f a r e  Ac t ,  25 U . S . C .  S 1 9 0 3 ( 8 ) ;  I n d i a n  
T a x  S t a t u s  Act, 26 U. S . C .  S 7 7 0 1 ( a ) ( 4 0 ) ( A ) .

T h e  e x i s t e n c e  of a m u n i c i p a l i t y  w i t h i n  I n d i a n  C o u n t r y  is not, 
as A p p e l l e e  i n f ers, i n c o n s i s t e n t  w i t h  t h e  e x i s t e n c e  o f  a t r i -

-16-
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1
d o e s  n o t  r e c o g n i z e  I R A  c o u n c i l s  as g o v e r n m e n t s .  B r i e f  of A p p e l l e e  

a t  23. T h i s  p o s i t i o n  is b a s e d  on an i n t e r p r e t a t i o n  of d e p a r t m e n­

tal i n s t r u c t i o n s  p u b l i s h e d  in 1 9 3 7  p r o v i d i n g  t h a t  t r i b a l  c o n s t i t u­

tions  w i t h  g o v e r n m e n t a l  p o w e r s  w e r e  o n l y  t o  be a p p r o v e d  for 

r e s e r v a t i o n  c o u n c i l s .  T h e  e x e r c i s e  o f  i n h e r e n t  t r i b a l  p o w e r s  is 

n o t  c o n d i t i o n e d  u p o n  the e x i s t e n c e  of a r e s e r v a t i o n .  Su c h  p o w e r s  

m a y  be  e x e r c i s e d  in " I n d i a n  C o u n t r y " ,  w h i c h  e n c o m p a s s e s  a l l o t m e n t s  

a n d  d e p e n d e n t  I n d i a n  c o m m u n i t i e s  as  w e l l  as r e s e r v a t i o n s .  18 

U . S . C .  § 1 1 5 1 ;  a n d  s e e  C o h e n ,  s u p r a  at  27 a n d  39. M o r e o v e r ,  t h e  

B u r e a u  of I n d i a n  A f f a i r s  d i d  n o t  a d o p t  t h i s  i n t e r p r e t a t i o n  of the 

I R A  or t h e  i n s t r u c t i o n s  in q u e s t i o n .  T o  t h e  c o n t r a r y ,  it a p p r o v e d  

I R A  C o n s t i t u t i o n s  r e c o g n i z i n g  g o v e r n m e n t a l  p o w e r s  for 69 A l a s k a  

v i l l a g e s ,  o n l y  a h a n d f u l  o f  w h i c h  h a d  r e s e r v a t i o n s .  S e e E x h i b i t  A 

to A p p e l l a n t ' s  o p e n i n g  brief. T h i s  c o n t e m p o r a n e o u s  a d m i n i s t r a t i v e  

i n t e r p r e t a t i o n  o f  t h e  IRA, b y  the a g e n c y  c h a r g e d  w i t h  c a r r y i n g  it 

out, a s s u m e d  t h a t  t r i b e s  h a d  g o v e r n m e n t a l  p o w e r s  r e g a r d l e s s  of

w h e t h e r  t h e y  h a d  r e s e r v a t i o n s . 12

T h a t  t h e r e  a r e  f e d e r a l l y  r e c o g n i z e d  t r i b e s  in A l a s k a  is 

f u r t h e r  c o n f i r m e d  b y  t h e  e v e r  g r o w i n g  l i n e  o f  f e d e r a l  c a s e s  w h i c h  

e x p r e s s l y  o r  i m p l i c i t l y  r e c o g n i z e  t r i b e s  in A l a s k a .  In a d d i t i o n  

t o  t h e  T y o n e k  case, t w o  r e c e n t  c a s e s  g r a n t i n g  p r e l i m i n a r y  i n j u n c -

12
b a l  g o v e r n m e n t .  S e e  S h a k o p e e  M d e w a k a n t o n  S i o u x  C o m m u n i t y  v. 
C i t y  of P r i o r  L a k e , 771 F . 2 d  1 1 5 3 ,  1 1 5 8 - 5 9  (8th Cir. 1985); 
c ert, d e n i e d . 54 U . S . L . W .  3 5 5 5  (Feb. 25, 198 6 ) .

T y o n e k  h a s  no r e s e r v a t i o n  a n d  y e t  the g o v e r n m e n t a l  a u t h o r i t y  
o f  its I R A  g o v e r n m e n t  w a s  r e c o g n i z e d  b y  t h e  f e d e r a l  d i s t r i c t

-17-
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1
tions a r e  d i r e c t l y  on p o i n t .  In G r a y b e a l  v. A l a s k a , Civ. No. A  

85 - 6 6 6  ( P r e l i m i n a r y  I n j u n c t i o n ,  D. A l a s k a ,  Dec. 30, 1985) t h e  

f e d e r a l  d i s t r i c t  c o u r t  e x p l i c i t l y  r e c o g n i z e d  t h e  a u t h o r i t y  o f  the 

N o r t h w a y  v i l l a g e  t r i b a l  c o u r t  in d o m e s t i c  r e l a t i o n s  m a t t e r s  a n d  

e n j o i n e d  S t a t e  o f f i c i a l s  f r o m  i n t e r f e r i n g  w i t h  a t r i b a l  a d o p t i o n  

d e c r e e .  T h r e e  m o n t h s  l a t e r ,  in a  c a s e  i n v o l v i n g  t h e  c o n s t i t u­

t i o n a l i t y  of s t a t e  r e v e n u e  s h a r i n g  w i t h  t r i b a l  g o v e r n m e n t s ,  the 

c o u r t  h e l d  t h a t  " N a t i v e  v i l l a g e  c o u n c i l s  . . . a r e  b e y o n d  a n y  

q u e s t i o n  f e d e r a l l y  r e c o g n i z e d  as . . . q u a s i - g o v e r n m e n t a l  

e n t i t i e s . "  A k i a c h a k ,  et al. v. N o t t i , Civ. No. A  8 5 - 5 0 3  

( P r e l i m i n a r y  I n j u n c t i o n ,  D. A l a s k a  M a r c h  3, 19 8 6 ) .

T h e  a d m i n i s t r a t i v e  a n d  C o n g r e s s i o n a l  a c t i o n s  a n d  c o u r t  

d e c i s i o n s  o u t l i n e d  a b o v e  p r o v i d e  a m p l e  s u p p o r t  f o r  t h e  p r o p o s i t i o n  

t h a t  A l a s k a  N a t i v e  t r i b e s  h a v e  t h e  s a m e  p o l i t i c a l  a n d  g o v e r n m e n t a l  

s t a t u s  as l o w e r  48 I n d i a n  t r i b e s .  If t h e r e  w e r e  n o  " t r i b e s "  t h e r e  

w o u l d  b e  n o  c o n s t i t u t i o n a l  b a s i s  f o r  a l l  o f  t h e  s p e c i a l  A l a s k a  

N a t i v e  p r o g r a m s  —  a n d  t h e  " s o l e m n  c o m m i t m e n t  o f  t h e  g o v e r n m e n t  to 

t h e  [ N a t i v e s ]  w o u l d  b e  j e o p a r d i z e d . "  M o r t o n  v. M a n c a r i , 4 1 7  U.S. 

5 3 5 , 5 5 2  (1974). T h i s  c o m m i t m e n t  is f u l f i l l e d  t h r o u g h  the 

n u m e r o u s  B I A  a n d  I n d i a n  H e a l t h  S e r v i c e  p r o g r a m s  d e s i g n e d  to  b e n e­

fi t  o n l y  A l a s k a  N a t i v e s .  A l l  o f  t h e s e  p r o g r a m s  a s s u m e  t r i b a l  

e x i s t e n c e  a n d  th u s  t h e  c o r r e s p o n d i n g  r i g h t  t o  s i n g l e  o u t  t r i b a l

c o u r t .

-18-
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1
members for special b e n e f i t s . 13

Residents of m a n y  N a t i v e  v illages such as Akiachak v i e w  

tribal g o v e r n m e n t s  as the m o s t  d e s i r a b l e  form of local g o v e r n m e n t  

and r e ject the notion that addi ti o n a l  institutions are n e c e s s a r y  

for local governance. See T. Berger, V i l l a g e  J o u r n e y , The 

Report of the Alaska Native R e v i e w  C o m m i s s i o n  at 150 (Hill & Wang

1985) (specifically discus s i n g  the A k i a c h a k  dissolution); c f .

State v. A l e u t  C o r p . , 541 P . 2d 730,737-7 38 (Alaska 1975). T h e  L BC 

is wrong in its asse rtion that there is no such thing as an IRA 

go v e r n m e n t  in Alask a and the decision in this case should no t be 

made w h i l e  operating under this u n f o u n d e d  assumption. The 

existence of such a g o v e r n m e n t  is r e l evant to the inquiry of 

wh ether there is a d e m o n s t r a t e d  need for local m u n i cipal g o v e r n­

ment.

IV. THIS CASE S H O U L D  BE R E M A N D E D  TO T H E  L B C  WITH
INSTRUCTIONS TO A C C E P T  T H E  D I S S O L U T I O N  PETITION.

C o n t r a r y  to the c o n t e n t i o n  of the LBC, this court does  

have a u t h o r i t y  to order the LBC to accept the dissol u t i o n  p e t i­

tion. This p o w e r  is s p e c i f i c a l l y  p r o v i d e d  for in AS 44.62.570(e) 

and s hould be exercised in this case. Such action is not w i t h o u t  

precedent. In State, C o m m 1! Fisheries E n t r y  Comm'n v. T e m p l e t o n , 

598 P . 2d 77,78 (Alaska 1979) the su perior court orde red issuance 

of a l i m i t e d  entry p e r m i t  f o l l owing a f i n ding that the Commission

X T

The State of Alaska too, deals with tribal governmen ts through 
its r e v e n u e  sharing program. AS 29.89.050, repealed and reco-

-19-
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1
erroneously const rued s t a t u t o r y  s t a n da rds reg arding issuance of 

permits. If the s t a t u t o r y  standards for dissolution are met, the 

statute d i r ects that the LBC shall a c c e p t  the petition. AS 

29.68.560. The L B C  d e c i d e d  that the f irst st andard was met. If 

this court determines that Appellants' constr u c t i o n  of either of 

the remainin g a l t e r n a t i v e  st andards is correct, there will be 

nothing for the L B C  to decide, s i n c e  there will be no discretio n 

to be exercised. This c o u r t  has a u t h o r i t y  to enter judgment 

m o d i f y i n g  or setting a s i d e  the e r r o n e o u s  LBC decisio n with 

a pprop r i a t e  instructions. AS 44.62.570(e). The case should be 

remanded w i t h  i n s truct ions to a c c e p t  the p e t iti on and n o t i f y  the 

lieute n a n t  g o v e r n o r  so an e l e c t i o n  r e g a r d i n g  d i s s o l u t i o n  can be 

held as p r o v i d e d  in AS 29.68.570.

C O N C L U S I O N

F o r  the r e a s o n s  stated a b o v e  and in Appellants' o p ening  

brief, this court s h o u l d  r e v e rse the d e c i s i o n  of the Local 

B o u n d a r y  Commissio n.

dified a t  AS 29.68.140, and p r o v i d e s  N a t ives special benefits 
through m a n y  other programs. See e.g. AS 18.10.010-050.

-20-
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A T  BETHEL

P ETITI O N E R S  * R E P R E S E N T A T I V E  
W I L L I E  KASAYULIE,

Case No. 4 BE-85-00 441 Civil
APPELLANT,

V S ,

L O C A L  B O U N D A R Y  COMMISSION,

__________________ APPELLEE.__________

R E Q U E S T  FOR OR AL A R G U M E N T  

Counsel for Appellant, R o bert  T. Anderson, hereby 

requests oral argu m e n t  in the abo/e c a p t i o n e d  appeal p u r s u a n t  to 

Al a s k a  R u l e  of A p p e l l a t e  Procedure 213.

D A T E D  this ^  d a y  of

B y
R O B E R T  T. A N D E R S O N  
L.A. A S C H E N B R E N N E R  
N a t i v e  A m e r i c a n  Rights Fund 
310 K  Street, Suite 708 
Ancho r a g e ,  A l a s k a  99501 
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F O U R T H  J U D I C I A L  D I S T R I C T  

A T  B E T H E L

P E T I T I 3 N E R S ' R E P R E S E N T A T I V E  
WILLI*, KASAYULIE,

APPELLANT,

V S .

LOCAL B O U N D A R Y  COMMISSION,  

APPELLEE.

)
)
)
)
)
)
)
)
)
)
)

Case No. 4 B E-8 5-00441 Civil

O R D E R

Oral a r g u m e n t  in the a bo ve c a p t i o n e d  case is hereby sche­

duled for

DATED this day of 19_____ .

S u p e r i o r  Court J u d g e
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D E C I S I O N  R E G A R D I N G  THE D I S S O L U T I O N  OF THE M U N I C I P A L I T Y

OF A K I A C H A K

BRIEF OF A P P E L L A N T

R o b e r t  T. A n d e r s o n  
L a w r e n c e  A. Asche n b r e n n e r  
N A T I V E  A M E R I C A N  RIGHTS FUND 
310 K Street, S uite 708 
Anchorage, A l a s k a  99501 
(907) 276-0680

A t t o r n e y s  for A p p e l l a n t
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Filed _________________ ,
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1 PRIMARY AUTHORITIES RELIED UPON

ALASKA STATUTES

AS 29.89.011 (Repealed eff. Jan. 1, 1986, § 88 ch 74 SLA 1985)

I N C O R P O R A T I O N  OF CITIES

(a) A  community that meet s the f o l l owing standards m a y  
i ncorp o r a t e  as a f i r s t  class city:

(1) the community h a s  400 or m ore p e r m a n e n t  residents;

(2) the boundaries o f  the propo s e d  city include all areas 
n e c e s s a r y  to provide m u n i c i p a l  services on an effic i e n t  
scale;

(3) the economy of t h e  co mmunity includes the human and 
financial resources n e c e s s a r y  to p r ovi de local services; 
in consid e r i n g  the e c o n o m y  of the community, the L o c a l  
B o u n d a r y  Commission sha ll conside r p r o p e r t y  valuations, 
e c o n o m i c  base, persona l income, r e s ource and c ommerici al 
develop ment, a n t i c i p a t e d  functions, a n d  the expenses and 
income of the p r o p o s e d  city, including the ability o f  the 
c o m m u n i t y  to generate  local revenue;

(4) the population o f  the c o m m u nity is stable enough to 
s u p p o r t  local government;

(5) there is a d e m o n s t r a t e d  need for local government.

(b) A  c ommunity that m e e t s  all the standard s e s t a b l i s h e d  
in (a) of this section e x c e p t  (a) (1) m a y  incorporate as a 
s e c o n d  class city.

AS 29.68.500-.580 (Repealed eff. Jan 1, 1986 § 88 ch 74 SLA 1985).

D ISSOL U T I O N  OF CITIES

Sec. 29.68.500. M e thods  of dissolution. (a)Two p e t ition 
methods m a y  be used to i n i t i a t e  dis sol u t i o n  of home rule a n d  
general law municipalities:

li

a



(1) pe tition to the Local Boun dary C ommissio n under r e g u­
lations adopted by the commission; or

(2) the local option m e t h o d  specified in AS 29.68.510 - 
29.68.580.

(b) A  home rule or general law b o rough is dissolved when
its e n tire territory is included within a home rule or
first class city or cities. A c i t y  is dissolved w h e n  all 
its powers become a r e a w i d e  borough powers.

(c) The Department of C o m m unity and Re gional Affairs 
shall investigate a mu nic i p a l i t y  which it considers to be
i nactive and shall r e p o r t  to the Local Boundary
C o m m i s s i o n  on the s tatus of the municipality. The c o m­
mi s s i o n  m a y  submit its re com m e n d a t i o n  to the legislature 
that the m u n i c i p a l i t y  be dissolved  in the manner p r o v i d e d  
for submission of b o u n d a r y  changes in § 12, art. X of the 
state constitution.

Sec. 29.68.510. P e t i t i o n . ( a ) M u n i c i p a l  residents may file 
a dissol u t i o n  petition w i t h  the Department of Community a nd 
Regional Affairs in the f o r m  p r e s c r i b e d  by the department.
The p e t i t i o n  m u s t  be signed by a number of municipal v oters 
equal to at least 25 per cent of the number of votes cast in 
the last regular mun icipal election.

(b) The petition includes

(1) the name of the municipality;

(2) maps, documents, and other information showing that 
the munici p a l i t y  meets the standards for dissolution.

Sec. 29.68.520. S t a n d a r d s . (a)Except as provided in (b) of 
this section, a m u n i c i p a l i t y  may p e t i tion for d i s s o l u t i o n  
when

(1) it is free of debt, or if in debt, each of its c r e d i­
tors is satisfied w i t h  a m e t h o d  of repayment; and

(2) e ither it no longer meets  the m i n i m u m  standards 
p r e s c r i b e d  for incorpora tion by AS 29.18, or it ceases to 
use each a nd every o n e  of its m a n d a t o r y  powers.

Sec. 29.68.530. Review. T h e  Department  of Community a n d  
Regional Affairs shall r e v i e w  a petition  for content and 
signatures and shall return a d e f i c i e n t  peti tion for c o r r e c­
tion or completion.

iii



Sec. 29.68.540. Investigation. If the petition contains 
the required information and signatures, the Depart ment of 
Community and Regional Affairs shall investigate the proposal.

Sec. 29.68.550. R eport and h e a r i ng.( a)The Depar t m e n t  of 
Community and Regional  A f fairs sha.il report its findings to 
the Local B o u ndary Commis s i o n  with its reco mmendation 
regarding the dissolution.

(b) The Local B o u ndar y C ommission shall hold at least one 
p ublic hearing in the area proposed  to be dissolved.

Sec. 29.68.560. Decision. If the Local B o u ndary 
Commis sion determines that the m u n i c i p a l i t y  fails to meet the 
standards for dissolution, it shall reject the petition. If 
the commi ssion determin es that the m u n i c i p a l i t y  meets the 
standards, it shall accept the petition.

Sec. 29.89.570. Election, (a) The Local Boundary 
C ommis s i o n  shall imme diately notify the l i e u t e n a n t  governor of 
its a c c e p t a n c e  of a d i s s o l u t i o n  petition. Within 30 days 
after notification, the lieutenant gove rnor shall order an 
electio n within the m u n i c i p a l i t y  to de termine whether the 
voters d esi re dissolution. The election is at least 30 and 
not mo re than 90 days after the el ection order.

(b) A  p er son who ij a q u a l i f i e d  voter of the munici p a l i t y  
m a y  vote in the d i ssol ution election.

(c) The lieute nant go vernor shall supervise the election 
in the gene ral manner p r e s c r i b e d  by the A l a s k a  Election 
cede (AS 15). The state shall pay all e l e ction costs.

r

(d) The lieute nant governor  shall c e rtify  the election 
results. If d i s s o l u t i o n  is approved, the lieutenant 
g o v e r n o r  shall declare that the m u n i c i p a l i t y  is dissolved 
e f f e ctive on the date of certification.

Sec. 29.68.580. Succession. The gover n m e n t  succeeding._to. 
a d i s s o l v e d  m u n i c i p a l i t y  succeeds 'tcf'ail its rights, powers, 
duties, assets, and liabilities as p r o v i d e d  in AS 29.18.130 
and 29.18.140.

iv
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1

This is an appeal from the decision of the Local Boundary 

Commission approved December 31, 1985 rejecting  the Petition for 

Dissolution of the City of Akiachak. This C o u r t  has jurisdiction 

to entertain this appeal p u r s u a n t  to AS 44.62.560 and 

2 2 . 1 0 . 0 2 0 ( a ) .

ISSUES PRESENTED FOR R E V I E W

1. Whether the Local Bo undary C o m m i s s i o n  applied the 

correct legal standard in d ete rmining that the City of Akiachak 

still meets the m i n i m u m  standards prescribe d for incorpora tion and 

thus does not meet the standards for dissolution.

2. Whether the Commis sion was correc t in determinin g 

that the City of Akiacha k has ceased to use each and every one of 

its mandatory powers.
s*

t

S TATEMENT OF THE CASE

JURISDICTIONAL STATEMENT

The Nati ve Village of A k i a c h a k  incorporated as a\second
S.

class mun icipality through the p e t ition process in 1974 after a
W — ' \

vote of sixty-one for and eighteen against. A c c o r d i n g  to the 1^80 

census it has a population of 438, ninety per cent of w h o m  are 

Native. The community has had a f e d e r a l l y - c h a r t e r e d  and 

recognized Indian R e o r g aniz ation Act (IRA) g o v e r n m e n t  in place 

since 1948. Record at 408; Con st i t u t i o n  and Bylaws of the

-1-
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Akiachak Native Community, Approved A u g u s t  6, 1948 by the 

Secretary of Interior (attached as a p pellant's Exhibit  A); See 51 

Fed.Reg. 25115 (July 10, 1986). In 1971 A k i a c h a k  was deter mined 

to be a Native V i l l a g e  eli gible to p a r t i c i p a t e  in the Alaska 

Native Claims S e t t l e m e n t  Act. 43 U.S.C. § 1610 (1985 supp).

By 1983 communit y resid e n t s  had agreed  that the m u n i cipal form of 

government was i l l - s u i t e d  to the needs of Akiachak. The IRA 

govern ment is the p r e f e r r e d  form in Akiachak. Re cord at 421.

On Septe m b e r  15, 1983 a joint m e e t i n g  of the Akiachak  IRA 

Council and the A k i a c h a k  C i t y  Council was held at which the entire 

C i t y  Council resigned. The following day the IRA Council adop ted 

two resolutions r e s p e c t i n g  affairs of the City which had now, in X  

the__eyes of the r e s i dents of A k i a c h a k , been dissolved. The first 

ordered  a halt to the e x e r c i s e  of m u n i cipa l powers and forbade 

c onduc t i n g  of regu lar city elections. It also called for n e g o­

tiations with the State of Alask a respe c t i n g  w i n d i n g  up City 

affairs. R ecord at 437-438. As the City still had projects 

u n d erway and funds in the bank, the IRA C o uncil p a ssed R esolutio n 

83j^0jLrJ12 w h i ch d e l e g a t e d  a u t h o r i t y  to an "administrat ive team" to 

carry out city p r o jects and services until d i s s o l u t i o n  was for- 

m a l l y  e f f e c t e d . C S e c o r d ,  Vol. 3 at 53?^) Since then, to the extent 

the City has operated, it "has been functi o n i n g  as a s ubsid i a r y  of 

the IRA .... "(^R e c o r d , V o l . 4 at 117.

This "admin i s t r a t i v e  team" set uf by the IRA operated

-2-
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with the approval of the Alaska State Department of C o m m u n i t y  and 

Regional Affairs (DCRA) and continues to opera te some special p r o­

jects. The City has not coll ected a sales tax since September 15, 

1383, nor has it met or held elections. See Record, V o l . 3 at 

55-60. The city did not apply for revenue sharing funds in fiscal 

year 1986 and is c o nsidered inactive by the DCRA. Record at 672. 

The IRA received  c o m m u nity approval^ pursjuant to a g e neral p l o n h j r m  

to c o l l e c t a two p e rcent sales tax and service tax e f fective July 

1, 1986. It is the on ly o p e r a ting g o v e r n m e n t  in the c o m m u n i t y . 1 

Followi ng the r e sig nation of the City Council, the IRA 

Council called a public m e e t i n g  on N o v e mber 10, 1983 and a vote 

was held on the issue of whether the m u n i c i p a l i t y  should be 

dissolved. The vote was 103 in favor of d i s s o l u t i o n  with 0 

opposed. R ecord at 438. All regi stered voters, Native_and, 

non-Nativo, were allowed  to vote in the e l e ction and partic i p a t e  in
  5

discussions surroun ding the dissolution, regardless of m e m b e r s h i p  

in the IRA. R e c o r 3 at 48. Willie Kasayulie, Presid ent of the IRA

Council, r e c eived a letter dated O c tober 28, 1983 from the 

Commiss ioner of the Department  of C o m m u n i t y  and Regional Affairs, 

Mark Lewis, informing h i m  that as a m a t t e r  of Statb law the 

resignation of the A k i a c h a k  City Council did not disso l v e  the City 

government. Additionally, it was Lewis' u n d e r s t a n d i n g  that the 

City Council woul d not rescind its resignation. R ecord at 49.

^The cont inued existence of the City as a legal entity, 
however, has left the c o m m u nity in a no-man's land vis -a-vis the 
State. A recent Rural D evelo p m e n t  grant applic a t i o n  was returned

-3-



C o m m i s s i o n e r  L e w i s  t h e n  s u g g e s t e d  t h e  C o m m u n i t y  u s e  t h e  l o c a l  

o p t i o n  m e t h o d  f o u n d  a t  A S  2 9 . 6 8 . 5 1 0 - 5 8 0 2  t o  d i s s o l v e  t h e  m u n i c i p a ­

l i t y  a n d  o u t l i n e d  t h e  p r o c e d u r e s  w h i c h  h e  b e l i e v e d  c o u l d  r e s u l t  

i n  d i s s o l u t i o n  o f  t h e  m u n i c i p a l i t y  " w i t h i n  f o u r  m o n t h s " .  R e c o r d  

a t  50. P e t i t i o n e r s  s e e k  t h e i r  r i g h t  u n d e r  S t a t e  l a w  t o  h a v e

a n  e l e c t i o n  t o  d e t e r m i n e  t h e  f a t e  o f  t h e  C i t y .

A petit i o n  for disso lution signed by 62 residents of 

Akiachak was sub m i t t e d  to the DCRA in April of 1984, but returned 

for proper d o c u m e n t a t i o n  of the signatures on the petition. The 

petition was r e s u b m i t t e d  in August, 1984 and was d etermined  by the

DCRA to be in c o n f o r m i t y  with submission requirements. Record at

403. The DCRA issued a twenty-four page "Report to the Alaska 

Local Boundary C o m m i s s i o n  on the Petition for the D issolution of 

the City of Akiachak" (Report) in February  of 1985. R e cord at 

399. The Report r e c o m m e n d e d  that the Local B o u n d a r y  C ommission  

accept the p e t it ion for dissol u t i o n  with the condition that the 

petitioners "clearly d e m o n s t r a t e  that the m u n i c i p a l i t y  will be 

debt free at d i s s olution." R e c o r d  at 423. A  hearing regarding 

the dissolu tion p e t ition was conducted by the Local B oundary 

Commission in A k i a c h a k  on March  2, 1985. Jeff Smith, Deputy 

Commiss ioner of the DCRA, summarized the State a dminist ration's

to the A k i achak IRA Counci l because of the "unique legal c i r­
cumstance of a m u n i c i p a l i t y  still existing ...." Letter to Willie 
Kasayulie from M a r t y  Rutherford, Director, DCRA Mu nicipal and 
Regional A s s i s t a n c e  Division, attached as Exhi bit B.

2The revision of Title 29 of the A laska Statutes resulted 
in the codific ation of the local option m e t h o d  of dissolut ion at 
AS 2 9 . 0 6 . 4 6 0 - . 520. All s t a t utory references are to Title 29 as

-4-



position re specting dissol u t i o n  as follows:

In summary, let me say that the d epartment very 
m u c h  a pprecia tes the efforts which you have made in 
a d d r e s s i n g  this important question through the p r o­
cess p r o v i d e d  in state law, your leadership of 
W illie Kasayu lie and Sam George and the other ones 
have worked, I feel, ve ry closely with the d e p a r t­
ment to ensure that the proper process was followed 
and they are to be com mended for that. We strongly 
b e lieve in the concept of citizens petitionin g the 
go v e r n m e n t  for a hearing  and asking for an election 
to be held w hich will provide the residents of this 
co m m u n i t y  with the oppor t u n i t y  to clearly 
d e m o n s t r a t e  their d esire on the issue. The d e p a r t­
me n t  has r e c o m m e n d e d  that the A k i a c h a k  petition be 
a c c e p t e d  by the Local B o u ndary Comm ission and they 
will p r o v i d e  for an election on the questi on should 
the m u n i c i p a l i t y  of A k i a c h a k  be dissolved. While 
we feel very s t r ongly that dissol v i n g  your m u n i c i­
pali t y  is not the right thing to do, we argue stre­
nuo u s l y  that it's only you, the citizens of 
Akiachak, who can m a k e  that c h o i c e . If the m u n i c i­
pal i t y  is to continu e or if it is to be dissolved 
m u s t  be m a d e  by you. And us in J u n e a u  or in 
A n c h o r a g e  or a n y where else besides A k i ac hak cannot 
ma k e  that d e c ision for you. T h a t 1s w h y  we are 
urging the Local B o u n d a r y  Commissi on to accept your 
petition, let the election be held and let your 
v oice be h e a r d . What ever that dec ision is, the 
state will support you in that d e c is ion and will 
w o r k  with you w h e t h e r  it is to continue your m u n i­
cip a l i t y  or to d i s s o l v e  it to uninco r p o r a t e d  s t a­
tus (sic).

Record, Vol. 3 at 23 (emphasis added).

The Local B o u n d a r y  Commi s s i o n  held a decisional session 

on M a y  18, 1985 and by a 2-2 vote decided not to accept the P e t i­

tion for dissolution. R e c o r d  at 514. A M otio n for

c o d ified prior to the revision.

-5-
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Recons ideration was granted pursuant to AS 44.62.540 and a second 

decisional session was held on November 9, 1985. The Commission 

found that Petitioners had clearly d e m o n s t r a t e d  the City was free 

of debt, thereby complying with the first r equiremen t for d i s s o l u­

tion under AS 29.68.520(a). Record at 6C . Turning to the 

alternative dissolut ion standards co nsti t u t i n g  the second half of 

the test, however, it found the City still m e t  the m i n i m u m  s t a n­

dards for incorporation and had not ceased to use each and every 

one of its m a n d a t o r y  powers. It accor d i n g l y  rejected the d i s s o l u­

tion petition by a 3-1 vote. The Notice of Appeal was filed on 

December 16, 1985.

S U M M A R Y  O F  A R G U M E N T

Petiti oners have been attempti ng to d i s solve the m u n i c i­

pal government in A k i a c h a k  since September of 1983. The w i s d o m  of 

d isso lving a m u n i c i p a l i t y  is not at issue. That  is for the p e o p l e  

of Akia chak to decide. The only issues before this C ourt are 

whether the two standards for d issol ution p r e s c r i b e d  by statute 

are met. The first standard requires that the m u n i c i p a l i t y  

d e monstrat e "it is free of debt." AS 29.68.520(a)(1). The 

Local Boun dary Commis s i o n  found that this st andard was met.

R ecor d at 669. The second standard requires a d e m o n s t r a t i o n  that 

"either [the city] no longer meets the m i n i m u m  standards 

presc r i b e d  for incorpor ation by AS 29.18, or [the city] ceases to

-6-
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use each and every one of its m a n d a t o r y  powers." AS 

29.68.520(a)(2). The DCRA, in its Report to the Commission, 

concluded that both of these requiremen ts had been satisfied in 

that (1) the c o m m u nity no longer meets m i n i m u m  incorporation s t a n­

dards and (2) that the second p o rtion of this standard was 

satisfied by d e f ault because second class cities have no mandatory 

powers. R e c o r d  at 421, 422. As noted, the C ommission  found to 

the contrary.

The uncont r a d i c t e d  alleg a t i o n s  in Petitioners' d i s s o l u­

tion petition, the undisputed tes timony at the Local Boundary 

Commissi on hearing on March 2, 1985 and the unanimous decision of 

the voters at the d issolution ele ction in 1983, c l early d e m o n s t r a­

te that there is no need or desire for local m u n i cipal g o v e r n­

ment. This was ; Iso the conclusion of the Depart ment of Community 

and Regional Affairs. This Court shou ld find that the Commission 

incorrectly interpret ed the a p p l i c a b l e  legal standards for d i s s o­

lution by conc lu d i n g  there isjjio a v a i l a b l e  means by w h i c h  a q u a s i­

functional m u n i c i p a l i t y  m a y  dissolve^. In the face of such 

o v erw helming reje ction of muni cipal g o v e r n m e n t  this C ourt should 

find that the C o m m i s s i o n (a b u s e d its d i s c r e t ion! in finding that 

there is a d e m o n s t r a t e d  need for m u n i c i p a l  g o v e r n m e n t  as required 

for incorporation under AS 29.18.011(a)(5). Thus, the Local 

Boundar y Commissio n is required to a c cept the Petit ion and permit 

an election on the issue to be held. This Cou rt should so order.

-7-



There is no need to remand for further fact finding.

A R G U M E N T

I. The A p p l i c a b l e  S t a n dard Of R e v i e w  Permits The S u b stitution  Of 
The J u d g m e n t  Of This Court For That Of The Local Boundary 
C o m m i s s i o n .

This c o n t r o v e r s y  arises over the c o n s t r u c t i o n  of a State 

statute, not w i t h  issues w ithin the Commis s i o n ' s  area of e x p e r­

tise. In cases where the a p p l i c a t i o n  of agency e .pertise is not 

i nvolved courts m a y  freely substi t u t e  their judgment for that of a 

state agency. M a d i s o n  v. A l a s k a  Dep't. of Fish and G a m e , 696 P . 2d 

168 (Alaska 1985) (citations omitted). "Application of this s t a n­

dard allows the re viewing court to substitut e its judgment about a 

s tatute's m e a n i n g  for the [agency's] i n t e rpret ation even if the 

[agency's] i n t e r p r e t a t i o n  had a re ason a b l e  basis in law." Id. at 

173. "It is the courts whic h have the spec ia l i z e d  knowledge and 

e x p e r i e n c e  in s t a t u t o r y  c o n s t r u c t i o n  and [courts] need not defer 

to an agency 's c o n s t r u c t i o n  of a statute." A l a s k a  Transp. C c m m. 

v. A i r p a c , 688 P . 2d 1248 (Alaska 1984).

The L ocal B o u n d a r y  C o m m i s s i o n  Decision of Dec 31, 1985 

conclu des that "there is a d e m o n s t r a t e d  need for local gov ern m e n t  

services in Ak iachak" w ithin the m e an ing of AS 29.18.011. R ecord 

at 670. The e v i denc e in the R e c o r d  is o v e r w h e l m i n g  to the effect 

that there is no d esire to retain the municipality, yet the 

C o m m i s s i o n ' s  i n t e r p r e t a t i o n  of the law p r e vents an elect ion from

- 8 -
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being held. The Commission and the DCRA Report express confusion 

respecti ng the meanin g of this statute and its applicabi lity to 

this situation. See R ecord at 422-423 and 670-671. Accordingly,, 

this Court need given no deference to the a gen cy in its c o n s t r u c­

tion of the law.

II. The Minimum Standards For Incorporation Are No Longer Met.

The Local Boundary Commission refused to accept the p e t i­

tion for the d i ss olution of the City of Akiac h a k  on November 9, 

1986. The written opinion dated December 31, 1985 sets forth the 

rationale for denial of the petition. Record at 669. The 

Commis sion interpreted the statute incorrectly as a matter of law, 

and abused its d iscretion  in its application of the facts to its 

constru ction of the law.

It concluded that the City c o n t i nued to meet the m i n i m u m  

standards for incorporation. Those standards are as follows:

Sec. 29.18.. 11.Inc orporation of c i t i e s , (a) A  c o m­
mun i t y  that meets the following standards m a y  i nco r­
porate as a first class city:

(1) the com munity has 400 or m o r e  permanent 
residents;

(2) the boundaries of the proposed city include all 
areas n e c e ssary to provide mu nicipal services on
an efficient scale;

(3) the economy  of the community includes the human 
and financial resources necessary to provide local 
services, in c o nsiderin g the e c onom y of the c o m­
munity, the Local Boundary Commis sion shall c o n­
sider property valuations, e c o no mic base, personal

-9-
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1 income, resource and commercial development, a n t i­
cipated  functions, and the expenses and income of 
the pro posed city, including the abil ity of the 
community to generate local revenue;

(4) the population of the c o m m unity is stable 
enough to support local government;

(5) there is a d e m o n s t r a t e d  need for local 
government.

(b) A community that meets all the standards 
e stab lished in (a) of this section except (a)(1) 
m a y  incorporate as a second class city.

The DCRA in its R eport found that "[t]here is 

d e m o n s t r a b l y  very little, if any, support for the municipal form 

of govern ment in Akiachak." R e c o r d  at 421. Accordingly, the DCRA 

conclu ded that the m i n i m u m  standards for incorporation were no 

longer met:

The de term i n a t i o n  of whether or not the petitioners 
satisfy this d i s s o l u t i o n  s tandard rests upon an 
interpretation of the last of the above m i nimum 
standards for incorporation. The petition request 
clearly  demon s t r a t e s  that the muni c i p a l  form of 
g overn m e n t  is not p e r c eived as necessa ry by a 

. P H  substantial number  of commu nity residents. In 
r L?- fact, the opposite is apparently  the case. If an

incorporation e l e ction were held at this time, it
would m o s t  likely f a i l . On that basis, DCRA
concludes that the m i n i m u m  incor poration r e q u i r e­
ments w o u l d  not be met, and c o n s e q u e n t l y  the d i s s o­
lution standard is satisfied.

R ecord at 421 (emphasis added).

The Commiss ion's written decision, on the other hand, states that 

"it was d e t e r m i n e d  that there is a conti nued need for the p r o v i­

sion of basic munic i p a l  types of local g o v e r n m e n t  services in

- 1 0 -
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Akiachak." Record at 670. Accor dingly, since the other four stan- 

dai > for incorporation were still met, the Comm ission found that 

the second standard for d i s s o l u t i o n  was not satisfied. The

Commission is wrong. When there is no/desire) for m u n i c i p a l

government, there can be no need for such government.

The local govern m e n t  clause of the State Consti t u t i o n  

expresses a policy favoring "maximum local s e l f - g o v e r n m e n t  with a 

m i n i m u m  of local government units A l a s k a  Const. Art. I, sec.

1. The citizens of A k i a c h a k  o b v i o u s l y  feel that a g o v e r n m e n t  

in addition to their IRA g o v e r n m e n t  is not necessary. See R e c o r d  

at 47. If that is their will, stat utes p e r m i t t i n g  d i s s o l u t i o n  of 

overlapping units should be l i b e r a l l y  c o n s t r u e d  in a c c o r d a n c e  with 

this Con stitutional p r e f e r e n c e  for local con trol and decision  

making. A  liberal c o n str uction was not a d o p t e d  by the Local 

Boundary Commission. Further, under the C o m m i s s i o n ' s  d e c ision 

there appears to be no way a fui cti oning g o v e r n m e n t  m a y  dissolve. 

Record at 227. If that is so, the "local o p t i o n  method" of d i s s o­

lution is reduced to a m e a n i n g l e s s  provision. fThe local option

method is intended to a l l o w  local r e s i d e n t s  the option of 

dissolving their functioning mun icipality. f v  q  t L  - Q  C  •

"7

W h eth er a "demonstrat ed need for local government " exists 

cannot be determined  in a vacuum. It m u s t  take into account the 

views and wants of the citizenry. Otherwise, functioni ng m u n i c i­

palities could never dissolv e —  because, v i e w e d  objectively,

- 1 1 -
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there will always be a need for some "municipal type services." 

Ajuin, the dissolut ion statute would simply be a nullity. The 

people of a city might, however, prefer to p r ovid e "municipal 

type" services through other organizations, such as v o l u n t e e r  fire 

departments, co-ops, p r i v ^e_^en ter p rise or as in the case of 

A k i a c h a k , ^through theif^IRA g o v e r n m e n l ^  The Commission, however, 

threw up its hands and found that if there is a need for the type 

of services ordi na r i l y  provi d e d  by a m unicipality, d issoluti on is 

prohibited. This constructi on of the law could not even w i t h s t a n d  

the "reasonable basis" test much less pass m uster under the 

"substitution of judgment" standard.

Former Local B o u n d a r y  Commission  C h airperson Smythe noted 

that "the process of incorporatio n and dissolutic? c~ cities is 

sort of like getting m a r r i e d  and divorced, it's a _ easier to 

get into than out." Record, Vol. 4 at 114. Chairman  Etter and 

members  Hanson a nd Bettisworth of the Commission, each of w h o m  

voted to reject the Petition, expre ssed their views a c the d e c i­

sional session on November  9 that a change in State law w o u l d  be 

ne c e ssary to a l l o w  v illages such as A k i a c h a k  to d i s solve  their 

municipalities . Record at 228, 230, 232. The C o m mi ssioners are 

in error. Under a p roper interpretat ion of the lav;, d i s s o l u t i o n  ) 

should have been p e r m itted w i c h o u t  additional legislation. The 

existing st atu t o r y  scheme was obvio u s l y  intended to make the 

d i s s o l u t i o n  of munici p a l i t i e s  a matter of local choice, just as

- 1 2 -



The Commis s i o n  itself noted that it has been "amply 

demonst rated that disso l u t i o n  of the City of Akia chak and the 

vesting of all local g o v e r n m e n t  powers in the local IRA Council is 

strongly d e s i r e d  by petiti o n e r s  R ec ord at 670. The DCRA

concluded that an i n c orporatio n e l e cti on w ould certainly fail if 

held at this time. R e c o r d  at 421. If this were equally clear 

when evaluating a petition for incorporation, surely the Local 

Boundary Commissio n w o u l d  d e t e r m i n e  that the m i n i m u m  standards for 

incorporation were not met. This w o u l d  be true even if the 

Commission members s e nsed a need for the p r o v ision of municipal 

services. AS 2 9 . 6 8 . 520 does not a u t h o r i z e  the Local B oundary .. 

Commissi on to subst i t u t e  its subj ective judgment for the will of 

the p e o p l e . P e t i t i o n  proce s s e s  are a v a i l a b l e  to effect the needs 

of the affected citizens, not to r e s trict local control without 

good r e a s o n . 3

th e d e c i s i o n  to i n c o r p o r a t e .

m i n i m u m  standards for inco rp o r a t i o n  are not met within the m e a n i n g  

of this statute. Thus, a d i s s o l u t i o n  e l e cti on m a y  be held to 

deter m i n e  the actual w ill of local residents. Where there is no 

will to have a city, there is no need. The fact that local 

leaders were r espon s i b l e  enough to ne gotiate with the State and

■̂ The State does have an interest in looking out for the 
creditors of cities w h i c h  dissolve, both b e cause of the State's 
o blig ation to protect cr editors and beca use the State is the suc-

 v> This Co urt should hold  that if a p e t itio n demonstrates a
✓

likeliho od that an i n c o r p o r a t i o n  e l e ction w ould fail if held, the



walk through the charade of having a "functioning city" in order 

to wind up city affairs, should not preclude com munity members 

from having a vote on the question.

III. The City Has Ceased To Use Each And Every One Of Its 
Mandatory Powers.

In addition to requiring a c c e p t a n c e  of a p e t i tion for 

d issolution when the m i n i m u m  standards for incorporation are no 

longer met, a petition m a y  be a c c ept ed if a City has ceased to use 

each and every one of its m a n d a t o r y  powers. The DCRA, in its 

Report, concluded that this standard was satisfied by default 

since second-class cities have no "mandatory powers." R e c o r d  at 

422. Under the statutory scheme only h o m e r u l e  citi.as._and first 

class cities have m a n d a t o r y  p o w e r ^ ^ ^ e e ^ A S  29.43.040 -.105 (now, 

c odified at AS 29.35.250-260). The second-class city of A k i a c h a k  

has demonstrated it is free of debt and has not exercise d a n y  man-" 

d a t o r y  powers. Accordingly, as the DCRA concluded, under the 

terms of the statute, the c o m m unity residents are e n t itled to a 

vote on the dissolution question.

C ONCLU S I O N

The residents of the c o m m uni ty of A k i a c h a k  have no desi ie

cessor government to d i s s olved cities. AS 29.63.580. This l e g i­
timate interest was s atisfied here since the city was found to be 
free of debt.

-14-
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1 to m aintain a municip al government. The State municipal g o v e r n­

ment code provides for incorp oration by a petition and election 

process and for disso l u t i o n  by the same process. Where there is 

no desire for m u n i c i p a l  g o v e r n m e n t  there necess a r i l y  is no need 

for it. The City has o p e r a t e d  under the auspices of the IRA 

govern ment in a limite d c a p acity since 1983, but according to the 

Local Boundary Commission, that will p r event it from ever meeting 

the standards for d i s s o l u t i o n  under the local option method. As a 

result the community is in legal limbo. The City must be 

dissolved to enable the c o m m u n i t y  to p a rti cipate in programs for 

unincorp orated areas and m a n a g e  its affairs in an o r derly fashion.

The Local B o u n d a r y  C o m m i s s i o n ' s  c o n s truction of the s t a­

tute is unreasonable and thwarts the a b i l i t y  of communities to 

determine their local form of government. This Court should 

reverse the Local B o u n d a r y  C o m m i s s i o n  decisi on and order a c c e p­

tance of the p e t i t i o n  for dissolution. At that p oint the eligible 

voters of Akiachak m a y  d e c i d e  whether to m a i n t a i n  their m u n i c i p a­

lity.

DATED \ 0 A ° [ ^ L

R e s p e c t f u l l v  submitted,

By; "~Y . A  .
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2

If  there is :i governing body already set np in the Community at tho 
time (his Constitution is accepted, the membership may decide to keep 
that governing body, or it may choose a new form of government

Sec. 2. Choice of Officers.—The Community shall at the same time 
decide how members and ofliccrs of the governing body shall be chosen 
and how long they shall serve. The Community shall then choose tho 
members to serve on the governing body and such officers as may be 
thought necessary.

Sec. 3. Meetings of Membership and Governing Body.—The Com­
munity shall decide when and how often there should be meetings of tho 
whole Community membership as well as of the governing body; also it 
/.hall decide wh it notice shall be given for the calling of meetings and 
how many members must bo present at such meetings in order to do 
business; and it may make any other rules necessary for the holding of 
meetings. A general meeting of the whole membersb'p shaii be held 
at least once a year.

Sec. 4. Record and Report of Community Decisions.—A record shall 
be made and kent of all the rules made under sections 1,2, and 3 of this 
Article, which rec rd shall be called the Record of Organization of die 
Native Community of Akiachak. Copies of this record shall be given 
to the teacher or other representative of the Bureau of Indian Affairs 
serving the Community. There shall be put in the record the names of 
all persons chosen to bo officers of the Community.

A r t i c l e  IV—P o w e r s  o f  t h e  Com m unity

S e ctio n  1. Powers T. eld.—The Community shall have the following 
powers:

To do all things for the common good wliich it has done or has had 
tho right to do in the past and which are not against Federal law and 
such Territorial law as may apply.

To deal with the Federal and Territorial Governments on matter i 
wliich interest the Community, to stop any giving or taking away of 
Community lands or other property without, its consent, and to get 
legal aid, as set forth in the act of June 18,1934, as amended.

To control the use by members or nonmembers of any reserve set aside 
by the Federal Government for the Community and to keep order in 
the reserve.

To guard and to foster native life, arts and possessions and native 
customs not against law.

Seo. 2. Grants of More Powers.—The Community may have and use 
such other powers as may bo given to it by tho Federal or Territorial .  
Government.

EA -.V .-V  (V
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Sf.c. 3. Use of Powers.—The. governing body shall put into use such 
of the powers of the Community as the Community may give to it at 
general meetings of the membership and shall make reports of its 
actions to the membership at general meetings.

Sec. 4. Rule-Making Powers.—The Community may make rules 
which are not against law to carry out the words of this Constitution.

A r t ic l e  V — R ig h t  o f  M em b er s

S e c t i o n  1. Right to vote.—All members of he Communilv 21 years 
of nge or over shall have the right to vote in Community meetings 
and elections.

Sec. 2. Right to speak mid vicct freely.—Members o f the Com­
m unity shall have the right to speak and m eet together freely in a 
peaceable way.

Sec. 3. Right to share in benefits.—Members of the Community 
shall have equal chance to share in the benefits of the Community.

A r t i c l e  VI— C h a n g e s  i n  t h e  C o n s t i t u t i o n

Changes in this Constitution and By-laws may be. made if the 
changes arc approved oy the Secretary of the Interior and by majority 
vote of the Community members voting in an election called by the 
Secretary of the Interior in which at least 30 percent rf  the voting 
membership take part.

BY-LAWS OF THE AKIACHAK NATIVE COMMUNITY 
A r t ic l e  I — O f f ic e r s  a n d  T h e ir  D u t ie !.

S e c t i o n  1. Community records.—The Community r „• the governing 
body shall choose one or more members who shall have the duty of 
keeping records of all actions and decisions of the Community and 
of the governing body and of giving copies of the records to the 
representative of the Bureau of Indian Affairs serving the 
Community.

Sec. 2. Community funds.—The Community or the governing body 
shall choose one or more members who shall have the duty of caring 
for the Community funds and keeping records of all funds taken in 
and paid out and giving copies of the records to the representative 
of the Bureau of Indian Affairs.

Sec. 3. Officers and agents.— T h e 'Vmmunity or tho governing body  
m ay choose as many officers and > gents as it  m ay need to carry out 
its  duties and shall state tho length o f service and tho duties o f  each 
officer or agent when he is chosen.
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A r t i c l e  I I—A d o i t i o n

Tliis Constitution and By-laws sliall be in effect when it is agreed 
to by a majority vote of the Community mcmboi-s voting in an election 
called for the purpose by the Secretary of tbe Interior, provided, that 
at least 30 percent of the voting membership take part. Tho persons 
entitled to vote arc all the adult native residents in the Akiachak 
Native Community.

APPROVAL
This Constitution nnd By-laws is hereby approved by the Assistant 

Secretary of the Interior and submitted for acceptance or rejection 
by the group of Eskimos having a common bond of living together 
in the Akiachak Native Community, Alaska, in an election called and 
held under the Instructions of the Secretary of the Interior.

All rules and regulations heretofore promulgated by the Interior 
Department or by the Bureau of Indian Affairs, so far as they may be 
incompatible with any of the provisions of the said Constitution and 
By-laws will be inapplicable to the Community of Akiachak, Territory 
of Alaska, from and after the date of adoption of this Constitution.

All olliccrs and employees of the Interior Department are ordered 
to abide by the provisions of the said Constitution and By-laws.

W i l l i a m  E. W a rm : ,  
Assistant Secretary of the Interior.

W a s h in g t o n ,  D. C., Avgust 6 ,19J,S.
CERTIFICATION OF ADOPTION

Pursuant to an order, approved August 6, 1948, by the Assistant 
Secretary of the Interior, the attached Constitution and By-laws was 
submitted for ratification to the group of Eskimos having a common 
bond of residence in the Akiachak Native Community, Territory of 
Alaska, and was on December 3,1948, duty ratified by a vote of 74 for, 
and 0 against, in an election in which over 30 percent of those entitled 
to vote cast their ballots, in accordance with Section 16 of the Indian 
Reorganization Act of June 18,1934 (48 Stat. 984) as amended by the 
acts of June 15,1935 (49 Stat. 378) and May 1, 1936 (49 Stat. 1250).

R o b e r t  W a s s e l i ,  
Chairman, Election Board.

J o s e p h  L o m a c k ,  
Secretary, Election Board.

J a c k  G. O s k o lk o v k ,
Government Representative.

o



Bit L SHEFFIELD. GOVERN'OI

M U N IC IP A L  & R E G IO N A L  A S S I S T A N C E  D IV IS IO N

POUCH BH
JUNEAU. ALASKA 99811 
PHONE (907) 465-4707

949 E. 36TH AVENUE. SUITE 400 
ANCHORAGE. ALASKA 99506 

PHONE: (907) 551-8586 
. PHONE: (907) 561-8182

A u g u s t  J.8, 1986  
C E R T I F I E D  # P I 8 6 0 6 6 3 5 3

.. PO. 80X 348 
■z BETHEL. ALASKA99559 
'  PHONE (907)543-3475

PO BOX 41
NOME. ALASKA 99762 
PHONE: (907) 443-5457

Mr. W i l l i e  K a s a y u l i e  
C h a i r m a n

P.O. BOX 280
KOTZEBUE. ALASKA 99752 
PHONE: (907) 442-3675

A k i a c h a k  IRA C o u n c i l  
P.O. Box 70

L.. 1514 CUSHMAN STREET. ROOM 201 
FAIR8ANKS. ALASKA 99701 
PHONE: (907)452-7126

Ak i a c h a k ,  AK 99551
PO BOX 10041
DILLINGHAM. ALASKA 99576 
PHONE: (907) 842-2245D e a r  Mr. K a s a y u l i e

Th i s is to i n f o r m  yo u  chat y o u r  R u r a l  D e v e l o p m e n t  A s s i s t a n c e  
g r a n t  a p p l i c a t i o n  has b e e n  r e v i e w e d  by the D e p a r t m e n t  of 
C o m m u n i t y  and R e g i o n a l  A f f a i r s .  U n f o r t u n a t e l y ,  b e c a u s e  of the 
u n i q u e  le gal  c i r c u m s t a n c e  of a m u n i c i p a l i t y  still exi st in g,  the 
IR A C o u n c i l  is not e l i g i b l e  to a p p l y  for R D A  funds. T h e re fo re , 
y o u r  RD A  a p p l i c a t i o n  was not e v a l u a t e d  by the Grant R e v i e w  
C o m m i t t e e .

You may be i n t e r e s t e d  to k n o w  th at  a p p l i c a t i o n s  for fu nds  
t o t a l l e d  in e x c e s s  of $6 m i l l i o n ,  w h i l e  f u n d i n g  for this r o u n d  of 
a p p l i c a t i o n s  wa s l i m i t e d  to 28 %  of that.

If you ch o o s e ,  yo u  ma y a p p e a l  t h i s  d e c i s i o n  to the C o m m i s s i o n e r  
o f  the D e p a r t m e n t  of C o m m u n i t y  an d  R e g i o n a l  A f f a i r s  w i t h i n  t h i r t y  
d a y s  p u r s u a n t  to 19 AAC  6 0. 13 0.

P l e a s e  c a l l  P a u l i n e  T. V a l h a  at 5 6 1 - 8 5 8 6  s h o u l d  you have  any 
q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r .  You ma y  c a l l  co ll e c t .  T h a n k  
y o u  for y o u r  i n t e r e s t  in the R u r a l  D e v e l o p m e n t  A s s i s t a n c e  g r a n t  
p r o g r a m .

S i n c e r e l y

D i r e c t o r
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IK THE UNITED,STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA

BEFORE: THE HONORABLE JAKES K.

NATIVE VILLAGE OF TYONEK.

P l a i n t i f f ,  

vs.

DONALD PUCKETT, ERNA PUCKETT, 
ALEXANDRA KALOA, ESTHER KALOA, 
FRED SLAWSON, V IRGIN IA  
SLAWSON, ALEC CONSTANTINE, 
a n d  OLGA CONSTANTINE,

D e f e n d a n t s .

FRED SLAUSON, V IRGIN IA  
SLAWSON, DONALD PUCKETT, 
a n d  ERNA PUCKETT,

* T h i r d - P a r t y  
P l a i n t i f f s ,

vs.

DONALD 5TANDIFER, BONNIE 
Me CORD, AL GOOZEER, a n d  
EMIL McCORD, S R . .

T h i r d - P a r t y  
‘D e f e n d a n t s . .

TZGIRALD. JUDGE

NO. A82-3G9 C i v i l

VOILINTINE, TAYLOR & CAREY

REPORTER'S TRANSCRIPT

W e d n e s d a y ,  D e c em b e r  3 ,  1C86
FINDINGS OF FACT 

CONCLUSIONS OF LAV.’
AND DECISION •

REPORTED BY: JA N IS  G. ROLLER. CSR. CP
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1 P R O  C , E  E D I N G S

THE COURT: X w a n t  Co p l a c e  o f  r e c o r d  now my

d e c i s i o n  i n  N a t i v e  V i l l a g e  o f  T y o n ek  v s .  P u c k e t t ,  e t  a l . a n d

S l aw s o n ,  e t  a l . , t h i r d - p a r t y  p l a i n t i f f s ,  v s .  S t a n d i f e r ,  e t

a l . , t h i r d - p a r t y  d e f e n d a n t s ,  A82 -369  C i v i l .

T h i s  c a s e  w a s  a r g u e d  on m o t i o n s  q u i t e  some t im e  

a g o .  I n  t h e  c o u r s e  o f  t h e i r  a r g u m e n t s ,  b o t h  c o u n s e l  made 

c l a i m s  o f  r a c i a l  d i s c r i m i n a t i o n .  I n  r e v i e w i n g  t h e  c a s e ,  I  

h a v e  f o u n d  t h e  i s s u e s  t o  b e  b o t h  c o m p l e x  a n d  d i f f i c u l t .  

I n d e e d ,  t h e  r e s e a r c h  r e q u i r e d  on  t h e s e  i s s u e s  e x c e e d s  t h a t  

o f  a n y  o t h e r  c a s e  v. c n  comes  t o  m i n d .  I t  i s  v y  p u r p o s e  now 

t o  p l a c e  t h e  d e c i s i o n  on  t h e  r e c o r d  w i t h  t h e  h o p e  t h a t ,  i f  

t im e  p e r m i t s ,  a  p u b l i s h e d  d e c i s i o n  w i l l  b e  f i l e d  i n  t h e  c a s e .  

A t r a n s c r i p t  o f  t h e  d e c i s i o n  w i l l  b e  p r e p a r e d  a n d  p l a c e d  i n  

t h e  r e c o r d  o f  t h e  c a s e  s e t t i n g  f o r t h  t h e  r e a s o n s  u p o n  w h i c h  

I  r e a c h  my d e c i s i o n .  T h e  p a r t i e s ,  i f  a  c o p y  o f  t h e  

t r a n s c r i p t  i s  d e s i r e d ,  may o r d e r  t h e  t r a n s c r i p t  f r o m  t h e  

r e p o r t e r .  I t  i s  ray i n t e n t i o n ,  u p o n  t h e ' f i l i n g  o f  t h e  

t r a n s c r i p t ,  t o  d i r e c t  t h e  c l e r k  t o  e n t e r  t h e - f i n a l  o r d e r  i n  

t h i s  c a s e .

Now, t u r n i n g  t o  t h e  d e c i s i o n ,  a p p r o x i m a t e l y  A3 a i r  

m i l e s  s o u t h w e s t  o f  A n c h o r a g e ,  o n  t h e  n o r t h w e s t  s h o r e  o f  Cook 

I n l e t ,  l i e s  t h e  V i l l a g e  o f  T y o n e k .  T a n a n a  I n d i a n s ,  a 

s u b g r o u p  o f  t h e  A t h a b a s k a n s ,  a r e  r e p o r t e d  t o  h a v e  i n h a b i t e d  

t h e  s u r r o u n d i n g  a r e a  a s  e a r l y  a s  t h e  e i g h t e e n t h  c e n t u r y ,
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when w h i c e  e x p l o r e r s  a n d  s e e d e r s  f r om  R u s s i a  d i s c o v e r e d  a n d  

f i r s t  c o l o n i z e d  A l a s k a .  The  B r i t i s h  n a v i g a t o r  C a n t a i n  J am e s  

Cook r e p o r t e d l y  o b s e r v e d  A t h a b a s k a n s  i n  t h e  r e g i o n  a r o u n d  

1778 when  h e  c a p p e d  A l a s k a ' s  c o a s t l i n e  a n d  e x p l o r e d  t h e  

i n l e t  t h a t  b e a r s  h i s  n am e .  S e e  D a r b y s h i r e  a n d  A s s o c i a t e s ,  

T yonek  Commun i ty  P r o f i l e  ( 1 9 8 1 ) ;  R. D. A r n o l d ,  A l a s k a  N a t i v e

Land C l a im s  13 ( 1 9 7 8 ) ;  F e d e r a l  F i e l d  C om m is s io n  f o r

D e v e l o pm en t  a n d  P l a n n i n g ,  A l a s k a  N a t i v e s  and  The  Land  2 5 5 -5 7  

( 1 9 6 8 ) ;  s e e  a l s o  C l a u s  M. N a s k e  a n d  H. E. S l o t n i o c k ,  Al a s k a :

A H i s t o r y  o f  t h e  F o r t y - N i n t h  S t a t e , 18 ,  2 7 ,  3 1 - 4 2 ,  ( 1 9 7 9 ) .

T h i s  p r o c e e d i n g s  c e n t e r s  a r o u n d  an  a t t e m p t  b y  

n a t i v e  r e s i d e n t s  o f  T y o n e k ,  a c t i n g  t h r o u g h  t h e  V i l l a g e ' s  

n a t i v e  g o v e r n m e n t  e s t a b l i s h e d  p u r s u a n t  t o  t h e  I n d i a n  

R e o r g a n i z a t i o n  A c t  o f  1 934 ,  25 U . S .C .  §§ 4 7 3 a ,  476 ( 1 9 8 2 ) ,  

r e f e r r e d  t o  a s  t h e  " N a t i v e  V i l l a g e  o f  T y o n e k ' , "  t o  e n f o r c e  

two V i l l a g e  o r d i n a n c e s : o n e  p r o h i b i t i n g  n o n -m em b e r s  o f  t h e

V i l l a g e  f r o m  l e a s i n g  h o u s i n g  c o n s t r u c t e d  a t  t h e  V i l l a g e ' s  

e x p e n s e ,  a n d  t h e  o t h e r  p r o h i b i t i n g  n o n -m em b e r s  f r o m  r e m a i n i n g  

i n  T y o n e k  m o re  t h a n  24  c o n s e c u t i v e  h o u r s .

T y o n e k  i n i t i a t e d  t h e  a c t i o n  b y  r e q u e s t i n g  t h i s  

c o u r t  t o  e n f o r c e  t h e  tw o  o r d i n a n c e s  a g a i n s t  f o u r  f a m i l i e s  - -  

two c om po s e d  o f  V i l l a g e  m em be r s  who "own"  V i l l a g e - s u b s i d i z e d  

h o u s e s  a n d  tw o  c om p o s e d  o f  n o n -m em b e r s  s e e k i n g  t o  l e a s e  t h o s e  

h o u s e s .  The  f o u r  f a m i l i e s  c h a l l e n g e  t h e  v a l i d i t y  o f  t h e  

V i l l a g e ' s  o r d i n a n c e  p r o h i b i t i n g  l e a s i n g  o f  t h e  h o u s e s .
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1 c l a i m i n g  c h a t  i t  v i o l a t e s  t h e  f e d e r a l  c o n s t i t u t i o n ,  t h e  

f e d e r a l  c i v i l  r i g h t s  a n d  f a i r  h o u s i n g  l a w s ,  a n d  A l a s k a  l aw .  

The  r e s p o n d e n t s  h a v e  f i l e d  c o u n t e r c l a i m s  a g a i n s t  T y o n ek  a n d  

t h i r d - p a r t y •c l a i m s  a g a i n s t  f o u r  o f  T y o n e k ' s  o f f i c e r s .

I  c o n c l u d e  t h a t  t h i s  c o u r t  l a c k s  s u b j e c t - m a t t e r  j u r i s d i c t i o n  

o v e r  T y o n e k ' s  c l a i m s ,  w h i c h  a r e  b a s e d  on  t h e  V i l l a g e  

o r d i n a n c e s ,  a n d ,  t h e r e f o r e ,  do n o t  " a r i s e  u n d e r "  f e d e r a l  l aw .  

I  f u r t h e r  c o n c l u d e  t h a t  t h i s  c o u r t  l a c k s  s u b j e c t - m a t t e r  

j u r i s d i c t i o n  o v e r  t h e  r e p o n d e n t s ' c o u n t e r c l a i m s  a n d  t h i r d -  

p a r t y  c l a i m s  b e c a u s e  t h e y  a r e  b a r r e d  by  T y o n e k ' s  t r i b a l  

s o v e r e i g n  im m u n i t y  a n d  t h e  d e r i v a t i v e  im m un i t y  o f  i t s  

o f f i c e r s .  I ,  t n e r e f o r e ,  d i s m i s s  T y o n e k * s  c l a i m s  a n d  t h e  

c l a i m s  o f  t h e  r e s p o n d e n t s .

The  T a n a n a  I n d i a n s ,  who c u r r e n t l y  i n h a b i t  T y o n e k ,  

h a v e  r e p o r t e d l y  o c c u p i e d  t h e  s u r r o u n d i n g  a r e a  f r o m  a s  e a r l y  

a s  t h e  e i g h t e e n t h  c e n t u r y ,  w h en  w h i t e  s e t t l e r s  f i r s t  

a r r i v e d  i n  A l a s k a .  T y o n e k  a p p e a r s  t o  h a v e  b e e n  t h e  s i t e  o f  

a R u s s i a n  t r a d i n g  s e t t l e m e n t  i n  t h e  l a t e  e i g h t e e n t h  c e n t u r y  

w h e r e  n a t i v e s  s u p p l i e d  f o x  p e l t s  t o  t h e  R u s s i a n s  i n  

e x c h a n g e  f o r  i t e m s  o f  R u s s i a n  m a n u f a c t u r e .  T h a t  s e t t l e m e n t  

w a s  d e s t r o y e d ,  a p p a r e n t l y ,  b e c a u s e  o f  c o n f l i c t s  b e tw e e n  

l o c a l  n a t i v e s  a n d  t h e  R u s s i a n s . — ^ S e e  D a r b v s h i r e  a n d

~  The  R u s s i a n  t r a d i n q  s e t t l e m e n t  was known a s  
" T u i u n u k , "  a n d  a u t h o r i t i e s  h a v e  i n d i c a t e d  t h a t  t h i s  was  
p r o b a b l y  an  a l t e r n a t i v e  s p e l l i n g  o f  T y o n e k .  2 £ £  D a r b y s h i r e  
a n d  A s s o c i a t e s ,  T v o n e k  Commun i ty  P r o f i l e  ( 1 9 8 1 ) .  "T y o n e k "  
i s  a  S i b e r i a n  Y a k u t  w o rd  m e a n i n g  " l i t t l e  c h i e f , "  w h i l e  
" T i - i - u ' - n u k "  i s  a n  E sk im o  w o rd  m e a n i n g  t h e  "m a r s h  p e o p l e . "
I d .
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1 A s s o c i a t e s ,  T y o n e k  Communi ty  P r o f i l e  ( 1 9 8 1 ) .  F o l l o w i n g  t h e  

p u r c h a s e  o f  A l a s k a  i n  1 867 ,  b y  t h e  U n i t e d  S t a t e s ,  t h e  

A m e r i c a n - b a s e d  A l a s k a  C om m e r c i a l  Company e s t a b l i s h e d  a  new 

t r a d i n g  h e a d q u a r t e r s  a t  T y o n e k  f o r  t h e  e n t i r e  u p o e r  Cook 

I n l e t .  The  p o s t  w a s  o p e r a t i n g  b y  1875 ,  a n d  be came  a m a j o r  

d i s e m b a r k i n g  p o i n t  f o r  p e o p l e  a n d  s u p p l i e s  when g o l d  was 

d i s c o v e r e d  a t  R e s u r r e c t i o n  C r e e k  n e a r  T u m a g a i n  i n  t h e  1880 s  

S ee  i d . A l t h o u g h  T y o n e k  h a s  b e e n  moved  t w i c e  s i n c e  t h a t  

t i m e ,  t h e  v i l l a g e  h a s  r e m a i n e d  i n  e s s e n t i a l l y  t h e  same 

l o c a t i o n .  S e e  D a r b y s h i r e  a n d  A s s o c i a t e s ,  T yon ek  Communi ty  

P r o f i l e  ( 1 9 8 1 ) .

P r e s i d e n t  Woodrow W i l s o n ,  i n  1915 ,  w i t h d r e w  o v e r  

2 5 , 0 0 0  a c r e s  s u r r o u n d i n g  t h e  V i l l a g e  o f  T yon ek  a n d  

e s t a b l i s h e d  t h e  M oquawk ie  R e s e r v a t i o n  " f o r  t h e  b e n e f i t  o f  

A l a s k a n  N a t i v e s  o f  t h a t  r e g i o n . "  E x e c u t i v e  O r d e r  2141 ,  

F e b r u a r y  2 7 ,  1 915 .  I n  1939 ,  t h e  N a t i v e s  l i v i n g  i n  t h e  

V i l l a g e  e s t a b l i s h e d  t h e  " N a t i v e  V i l l a g e  o f  T y o n e k "  b y  

a d o p t i n g  a  c o n s t i t u t i o n  a n d  b y l a w s  u n d e r  s e c t i o n  16 o f  t h e  

I n d i a n  R e o r g a n i z a t i o n  A c t  o f  1 9 3 4 ,  25 U . S .C .  §8 4 7 3 a ,  476 

( 1 9 8 2 ) ,  a n d  a  c o r p o r a t i o n  c h a r t e r  u n d e r  s e c t i o n  17 o f  t h e  

a c t ,  25 U . S . C . ,  8 477  - ( 1 9 8 2 ) ,  b o t h  o f  w h i c h  w e r e  a p p r o v e d  

b y  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r .

A r t i c l e  I I  o f  t h e  V i l l a g e  c o n s t i t u t i o n  a n d  b y l aw s  

l i m i t e d  m em b e r s h i p  i n  T y o n e k  t o  t h o s e  i n d i v i d u a l s  t h e n  on  

t h e  o f f i c i a l !  l i s t  o f  N a t i v e  r e s i d e n t s  m a i n t a i n e d  by  t h e
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1 Village, the c h i l d r e n  of T y o n e k  m e m b e r s ,  and o t h e r  A l a s k a

Natives w h o  e s t a b l i s h e d  h o m e s  in the V i l l a g e  an d w e r e

a c c e p t e d  a s  m em b e r s .  The c o n s t i t u t i o n  p r o v i d e d  t h a t  T y o n ek

members  c o u l d  w i l l i n g l y  r e n o u n c e  t h e i r  m em b e r s h i p ,  c o u l d

h a v e  i t  r e v o k e d  f o r  g o o d  c a u s e ,  o r  c o u l d  l o s e  t h e i r

m e m b e r s h i p  if t h e y  " m o v e d C d ]  a w a y  f r o m  the Villa g e ,

i n t e n d i n g  n o t  t o  r e t u r n . "  A . r t i c l e  I I  a l s o  a u t h o r i z e d  T y on ek

t o  e s t a b l i s h  a n y  f u r t h e r  r u l e s  c o n c e r n i n g  m em b e r s h i p  a s

m i g h t  b e  f r o m  t i m e  t o  t im e  r e q u i r e d .

T y o n e k ' s  V i l l a g e  c o u n s e l ,  in 1942, a d o p t e d  V i l l a g e

R u l e  No. 4 ,  w h i c h  p r o h i b i t s  n o n -m em b e r s  o f  t h e  V i l l a g e

( o t h e r  t h a n  g o v e r n m e n t  e m p l o y e e s )  f r o m  r e m a i n i n g  i n  t h e

V i l l a g e  mo re  t h a n  t w e n t y - f o u r  c o n s e c u t i v e  h o u r s  w i t h o u t
2 /

T y o n e k ' s  c o n s e n t . —

I n  1 965 ,  s e v e r a l  o i l  c o m p a n i e s  p a i d  T y on ek  

a p p r o x i m a t e l y  t w e l v e  m i l l i o n  d o l l a r s  f o r  o i l  a n d  g a s

2 /
— ' A c c o r d i n g  t o  o f f i c i a l  T y o n e k  r e c o r d s ,  t h e  p r e c i s e  

w o r d i n g  o f  R u l e  N o .  4 i s  a s  f o l l o w s :

Any w h i t e  men e x c e p t  g o v e r n m e n t  men 
o r  o u t s i d e r  c om in g  i n  i s  a l l o w  [ s i c ]  t o  
s t a y  o n l y  24 h r s .  I f  w e a t h e r  p e r m i t s  
t h em  t o  g o  [ s i c ] . And i s  n o t  a l l o w e d  t o  
b r i n g  a n y  l i q u o r  [ s i c ] .  A r t i c l e  No. 4

22 h a v e  [ s i c ]  t o  b e  p u t  u p  i n  p o s t e r s .  And 
a n y o n e  d e s t r o y i n g  t h e s e  p a p e r s  w i l l  b e

23 s u b j e c t  t o  p e n a l t y .  T w e n t y - f i v e  d o l l a r s  
f i n e  i f  c a u g h t  d e s t r o y i n g  t h e  p o s t e r

24 [ s i c ] .

25 Laws o f  N a t i v e  V i l l a g e  o f  T y o n e k ,  R u l e  Ho. 4 ,  May 18 ,  1 9 4 2 .
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e x p l o r a t i o n  r i g h t s  in the area s u r r o u n d i n g  the Village .

The T y o n e k  c o u n c i l  a l l o c a t e d  part of those p r o c e e d s  to

c o n s t r u c t  a p p r o x i m a t e l y  s ixt y h o u s e s  in the V i l l a g e  a n d

e s t a b l i s h e d  a " F a m i l y  P l a n "  u n d e r  w h i c h  f a m i l i e s  c o m p r i s e d

o f  V i l l a g e  m embers  c o u l d  a p p l y  t o  t h e  V i l l a g e  f o r  " h o u s i n g

a l l o w a n c e s "  to b u i l d  and f u r n i s h  n e w  homes. On O c t o b e r  5,

1965, d u r i n g  the c o n s t r u c t i o n  of the " F a m i l y  P l a n "  houses,

the T y o n e k  c o u n c i l  u n a n i m o u s l y  p a s s e d  V i l l a g e  O r d i n a n c e  No.

65-32, w h i c h  p r o v i d e d  that:

[ T ] h e  i n t e r e s t s  o f  m embe r s  o f  t h e  
V i l l a g e  i n  h o u s e s  w h i c h  a r e  a c q u i r e d  by 
s u c h  m em b e r s  by  v i r t u e  o f  t h e  F am i l y  
P l a n  o f  t h e  V i l l a g e  c a n n o t  b e  s o l d ,  
c o n v e y e d ,  l e a s e d ,  m o r t g a g e d ,  o r  
o t h e r w i s e  a l i e n a t e d  bv  a n v  member, o f  t h e  
V i l l a g e  t o  a p e r s o n ,  c o r p o r a t i o n ,  o r  
o t h e j  . . l _ e q a l _ e n t i t v  w h i c h  o r  who i s  n o t  a
,en.L2lJ.£.d member o l  t h e  V i l l a g e  o f
T y o n e k ,  A l a s k a . I t  i s  t h e  p u r p o s e  o f  
t h i s  { o r d i n a n c e ]  t o  i n s u r e  t h a t  p r i v a t e  
l n t j g j . e s . t s _ _ i n _ h o u s e s _ J n _ t h e  V i l l a g e  o r  i n  
£ h e _ H o g u a w k i e  R e s e r v a t i o n  mav o n l y  b e  
h e l d _ b y _ e n r o l l e d  m embe r s  o f  t h e  V i l l a g e .
S h o u l d  a n y  a l i e n a t i o n  b e  a t t e m p t e d  i n  

- v i o l a t i o n  o f  t h i s  r e s o l u t i o n ,  t h e  same 
s h a l l  b e  v o i d .

T y o n e k  V i l l a g e  O r d i n a n c e  No. 6 5 - 3 2 ,  O c t o b e r  5 ,  1 9 6 5 .—-^

3 / O r d i n a n c e  N o .  6 5 - 3 2  w a s  ‘ am en d e d  i n  1981 b y  Tyon ek  
O r d i n a n c e  No. 8 1 - 1 ,  w h i c h  r e t a i n e d  m o s t  o f  t h e  o r i g i n a l  
o r d i n a n c e * s  l a n g u a g e ,  b u t  a d d e d  a n  e x p r e s s  p r o h i b i t i o n  
b a r r i n g  T y o n ek  m em b e r s  f r o m  b e q u e a t h i n g  o r  d e v i s i n g  t h e i r  
i n t e r e s t s  i n  F a m i l y  P l a n  h o u s e s  ( a n d  t h e  l a n d  on  w h i c h  t h o s e  
h o u s e s  a r e  l o c a t e d )  t o  n o n -m em b e r s  o f  T y o n e k .  T yonek  
O r d i n a n c e  No. 8 1 - 1  p r o v i d e s  t h a t :

( F o o t n o t e  C o n t i n u e d )



1 Title to all h o u s e s  a c q u i r e d  u n d e r  the F a m i l v  Plan was

2 taken subject to the c o n d i t i o n s  i m p o s e d  b y  V i l l a g e
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O r d i n a n c e  No. 65-32.

Congress, in 1971, e n a c t e d  the A l a s k a  N a t i v e  C l a i m s

J L / ( F o o t n o t e  C o n t i n u e d )

T h e  i n t e r e s t s  of t h e  t r i b a l  m e m b e r s  
of t h e  N a t i v e  V i l l a g e  of T y o n e k  in 
h o u s e s  a c q u i r e d  b y  s u c h  m e m b e r s  by 
v i r t u e  of t h e  F a m i l y  Plan, a n d  the l a n d  
upon w h i c h  such h o u s e s  a r e  • located, 
shall n o t  be sold, c o n v e y e d ,  leased, 
m o r t g a g e d ,  e n c u m b e r e d ,  b e q u e a t h e d ,  
d e v ised, or o t h e r w i s e  a l i e n a t e d ,  by a n y  
m e m b e r  or a n y  o t h e r  p e r s o n  or entity, to 
a person , c o r p o r a t i o n ,  or o t h e r  e n t i t y  
w h i c h  is n o t  or w h o  is n o t  an e n r o l l e d  
m e m b e r  o f  t h e  N a t i v e  V i l l a g e  of Tyonek.
The p u r p o s e  o f  t h i s  o r d i n a n c e  i s  t o  
e n s u r e  t h a t  p r i v a t e  i n t e r e s t s  i n  h e  i s e s  
i n  T y o n ek  v i l l a g e  o r  i n  t h e  f o rm e r  
Moquawk ie  r e s e r v a t i o n  may b e  h e l d  o n l y  
by  e n r o l l e d  m em b e r s  o f  t h e  N a t i v e  
V i l l a g e  o f  T y o n e k .  Any a l i e n a t i o n  o r  
d i s p o s i t i o n  i n  v i o l a t i o n  o f  t h i s  
o r d i n a n c e  s h a l l  b e  v o i d .  No non -m em be r  
may i n h e r i t  a n y  m e m b e r ' s  i n t e r e s t  i n  t h e  
p r o p e r t y  d e s c r i b e d  h e r e i n ,  w h e t h e r  b y  
t e s t a m e n t a r y  d i s p o s i t i o n  o r  i n t e s t a t e  
s u c c e s s i o n ,  o r  o t h e r w i s e .  Any s u c h  
p u r p o r t e d  d i s p o s i t i o n  s h a l l  b e  v o i d ,  a n d  
i n  s u c h  e v e n t ,  t h e  v i l l a g e  c o u n c i l  may 
d i s p o s e  o f  t h e  d e c e a s e d  m e m b e r ' s  
i n t e r e s t  i n  s u c h  p r o p e r t y  t o  s u c h  o f  h i s  
o r  h e r  h e i r s  who a r e  e n r o l l e d  m em be r s  o f  
t h e  N a t i v e  V i l l a g e  o f  T y o n e k  a s  i t  may 
i n  i t s  d i s c r e t i o n  d e c i d e ,  . • g i v i n g  
p r e f e r e n c e  t o  t h e  h e i r  o r  h e i r s  who l i v e  
i n  t h e  v i l l a g e .

T y o n ek  V i l l a g e  O r d i n a n c e  No. 8 1 - 1 ,  J u l y  7 ,  1 9 8 1 .  Tyon ek  i s  
n o t  s e e k i n g  t o  e n f o r c e  t h e  p r o v i s i o n s  a d d e d  by  t h e  1981  
am en dm en t s  i n  t h i s  a c t i o n ,  n o r  a r e  t h e  d e f e n d a n t s  a n d  
t h i r d - p a r t y  p l a i n t i f f s  c h a l l e n g i n g  t h o s e  p r o v i s i o n s .
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1 S e t t l e m e n t  A c t ,  A3 U .S .C . , ,  i i  1 601 -1 628  ( 1 9 8 2 ) .  S e c t i o n  19 

o f  t h e  C l a im s  A c t ,  A3 U . S .C .  § 1618 ,  r e v o k e d  a lm o s t  a l l  

n a t i v e  r e s e r v a t i o n s  i n  A l a s k a ,  i n c l u d i n g  t h e  Moquawkie  

R e s e r v a t i o n .  S e c t i o n  8 ,  A3 U . S .C .  1 607 ,  a u t h o r i z e d  t h e  

N a t i v e  r e s i d e n t s  o f  e a c h  V i l l a g e  o r  c i t y  i n  A l a s k a  t o  

e s t a b l i s h  a  V i l l a g e  c o r p o r a t i o n ,  t h r o u g h  w h i c h  t h e y  w o u l d  

r e c e i v e  l a n d  a n d  o t h e r  b e n e f i t s  u n d e r  t h e  C l a im s  A c t .  

S h o r t l y  a f t e r  t h e  p a s s a g e  o f  t h e  G l a im s  A c t ,  t h e  N a t i v e  

r e s i d e n t s  o f  T y o n ek  f o rm e d  t h e  f o r - p r o f i t  T y o n ek  N a t i v e  

C o r p o r a t i o n ,  t o  w h i c h  was c o n v e y e d  a l l  t h e  l a n d s  f o r m e r l y  

i n  t h e  Moquawk ie  r e s e r v a t i o n . — ^ The  C l a im s  A c t  d i d  n o t  

e x p r e s s l y  c h a n g e  t h e  s t a t u s  o f  T y o n e k  o r  i t s  IRA V i l l a g e  

g o v e r n m e n t ,  n o r  d i d  t h e  C l a im s  A c t  e x p r e s s l y  r e v o k e  o r  

amend T y o n e k ' s  F a m i l y  P l a n  o r  O r d i n a n c e  6 5 - 3 2 .  T yon ek  

N a t i v e  C o r p o r a t i o n  h a s  n o t  b e e n  d i r e c t l y  i n v o l v e d  i n  

a d m i n i s t e r i n g  T y o n e k ' s  F a m i l y  P l a n  h o u s i n g ,  a l t h o u g h  i t  

c u r r e n t l y  h o l d s  t h e  s u r f a c e  e s t a t e  o f  t h e  l a n d s  on 

w h i c h  t h a t  h o u s i n g  i s  l o c a t e d .

The  p r e s e n t  d i s p u t e  a r o s e  i n  1 98 1 -1 9 8 2  when two  

T yon ek -m em be r  f a m i l i e s  l e a s e d  t h e i r  F a m i l y  P l a n  h o u s e s  t o  

two  f a m i l i e s  n o t  c om p o s e d  o f  T y o n e k  members . ,  F rom 

a p p r o x i m a t e l y  19 77 u n t i l  19 81 ,  D o n a l d  a n d  E m a  P u c k e t t  a n d

A /“  A l t h o u g h  T y o n e k ' s  r e s i d e n t s  h a v e  e s t a b l i s h e d  a n  ANCSA 
v i l l a g e  c o r p o r a t i o n /  T y o n ek  h a s  h o t  o r g a n i z e d  a s  a 
m u n i c i p a l i t y  u n d e r  A l a s k a  l a w .  T h e  v i l l a g e  l i e s  w i t h i n  t h e  
b o u n d a r i e s  o f  A l a s k a ' s  K e n a i  P e n i n s u l a  B o r o u g h /  a n d  t h e  
y o n e k  V i l l a g e  C o u n c i l  i s  t h e  o n l y  v i l l a g e  g o v e r n i n g  b o d y .



t h e i r  f o u r  c h i l d r e n  l i v e d ,  a t  t h e  T yon ek  T im b e r  Camp o u t s i d e  

t h e  V i l l a g e .  D o n a l d  P u c k e t t  w o rk e d  a t  t h e  t i m b e r  camp.

E r n a  was  em p lo y e d  p a r t  o f  t h a t  t im e  a s  t h e  s e c r e t a r y  a t  t h e  

R. L .  B a r t l e t t  S c h o o l  i n  T y o n e k ,  a n d  t h e i r  c h i l d r e n  

a t t e n d e d  t h e  B a r t l e t t  S c h o o l .  I n  S e p t em b e r  1 981 ,  m o s t  o f  

t h e  o p e r a t i o n s  o f  t h e  t i m b e r  camp w e r e  c l o s e d  down, a n d ,  

o n  S e p t e m b e r  3 0 ,  1 S 8 I ,  t h e  P u c k e t t s  r e q u e s t e d  p e r m i s s i o n  

i n  w r i t i n g  f r o m  T y o n e k ' s  v i l l a g e  c o u n c i l  t o  r e s i d e  i n  t h e  

v i l l a g e  f o r  t h e  r e m a i n d e r  o f  t h e  1 981 -1 982  s c h o o l  y e a r .
The  c o u n c i l  g r a n t e d  p e r m i s s i o n ,  a n d  on  O c t o b e r  8 ,  1981 , t h e  

P u c k e t t s  s i g n e d  a  l e a s e  a g r e e m e n t  w i t h  E s t h e r  K a l o a ,  a  

V i l l a g e  member ,  t o  l e a s e  h e r  F a m i l y  P l a n  h o u s e  u n t i l  

J u n e  15 ,  1982'.

On A p r i l  2 8 ,  1 982 ,  T y o n e k  V i l l a g e  p r e s i d e n t  D o n a l d  

S t a n d i f e r  w r o t e  t h e  P u c k e t t s  o n  b e h a l f  o f  T y o n e k  t o  n o t i f y  

t h em  t h a t  t h e y  m u s t  v a c a t e  t h e  K a l o a  h o u s e  a t  t h e  e n d  o f  

t h e  s c h o o l  y e a r ,  w h i c h  w a s  May 2 7 ,  1 9 8 2 .  H ow ev e r ,  t h e  

P u c k e t t s  a n d  K a l o a ,  or. A p r i l  3 0 ,  1 9 8 2 ,  r e n ew e d  t h e i r  l e a s e  

a g r e e m e n t  f o r  a n  a d d i t i o n a l  y e a r ,  u n t i l  J u n e  2 5 ,  1983 .

T h ey  i n c l u d e d  a  p r o v i s i o n  i n  t h e  a g r e e m e n t  t h a t :  " [ S ] h o u I d

t h e  N a t i v e  V i l l a g e  o f  T y o n e k ,  b y  a c t  o f  t h e  c o u n c i l ,  v o t e  

t o  r em o v e  l e s s e e s ,  b y  c o u r t  a c t i o n ,  t h i s  l e a s e  i s  

a u t o m a t i c a l l y  v o i d e d . "  o n  J u n e  8 ,  1 9 8 2 ,  S t a n d i f e r  a g a i n  

w r o t e  t h e  P u c k e t t s  o n  b e h a l f  o f  T y o n e k  t o  r e m i n d  th em  t h a t  

t h e  s c h o o l  y e a r  h a d  e n d e d  a n d  t h a t  t h e i r  a u t h o r i z a t i o n  t o



r e n t  t h e  K a l o a  h o u s e  h a d ,  t h e r e f o r e ,  e l a p s e d .  The  P u c k e t t s
*1

r e f u s e d  t o  v a c a t e  t h e  K a l o a  h o u s e .

I n  D e c em b e r ,  1 98 1 ,  F r e d  a n d  V i r g i n i a  S l aw so n  

s o u g h t  p e r m i s s i o n  f r o m  t h e  T y o n e k  c o u n c i l  t o  r e s i d e  i n  t h e  

V i l l a g e ,  b u t  w e r e  d e n i e d  p e r m i s s i o n .  F r e d  S l aw s o n  i s  a  

s h a r e h o l d e r  o f  T y o n ek  N a t i v e  C o r p o r a t i o n  a n d  Cook I n l e t  

R e g i o n ,  I n c . ,  a n d  h e  a n d  h i s  w i f e  h a v e  f a m i l y  i n  T y o n ek ;  

b u t  t h e  S l a w s o n s  a r e  n o t  e n r o l l e d  m embe r s  o f  t h e  V i l l a g e .

On May 2 9 ,  1982 ,  t h e  S l a w s o n s  l e a s e d  t h e  F a m i l y  P l a n  h o u s e  

o f  V i l l a g e  membe rs  A l e c  a n d  O lg a  C o n s t a n t i n e ,  a n d  made t h e  

h o u s e  t h e i r  r e s i d e n c e .  T he  S l a w s o n s ,  on  J u n e  2 ,  1982 , 

made a  w r i t t e n  r e q u e s t  t o  t h e  T y on e1' c o u n c i l  f o r  p e r m i s s i o n  

t o  r e m a i n  i n  t h e  C o n s t a n t i n e  h o u s e ,  b u t  t h e y  w e r e  a g a i n  

d e n i e d  p e r m i s s i o n .  T h e  S l a w s o n s  c o n t i n u e d  t o  r e s i d e  i n  

t h e  C o n s t a n t i n e  h o u s e .

T y o n e k  b r o u g h t  t h i s  a c t i o n  i n  1982 t o  e v i c t  t h e  

P u c k e t t s  a n d  S l a w s o n s  a n d  t o  e n j o i n  t h e  K a l o a s  a n d  

C o n s t a n t i n e s  f r o m  l e a s i n g  o r  o t h e r w i s e  a l i e n a t i n g - t h e i r  

F a m i l y  F l a n  h o u s e s  t o  n o n -m em b e r s  o f  t h e  V i l l a g e .  T y o n e k  

s e e k s  t o  e n f o r c e  V i l l a g e  O r d i n a n c e  6 5 - 3 2  a g a i n s t  t h e  K a l o a s  

a n d  C o r s t a n t i n e s ,  c o n t e n d i n g  t h a t  i t  s u b s i d i z e d  t h e  

c o n s t r u c t i o n  a n d  f u r n i s h i n g  o f  t h e i r  h o u s e s  o n  t h e  e x p r e s s  

c o n d i t i o n  t h a t  t h e  h o u s e s  b e  u s e d  e x c l u s i v e l y  b y  V i l l a g e  

m em b e r s .  T y o n ek  a l s o  s e e k s  t o  e n f o r c e  V i l l a g e  R u l e  No. 4 

a g a i n s t  t h e  P u c k e t t s  a n d  S l a w s o n s  b e c a u s e  t h e y  h a v e  r e m a i n e d
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1 in the V i l l a g e  for m o r e  rrh a n  t w e n t y - f o u r  hours w i t h o u t  the 

consent o f  Tyonek.

By a n s w e r ,  t h e  r e s p o n d e n t s  h a v e  c h a l l e n g e d  t h e  

v a l i d i t y  o f  T y o n e k  O r d i n a n c e  6 5 - 3 2  u n d e r  f e d e r a l  a n d  

A l a s k a  l a w , — ^ a n d  h a v e  b r o u g h t  c l a i m s  ' f o r  d am age s  a n d  

i n j u n c t i v e  r e l i e f  a g a i n s t  T y o n e k  a n d  s e v e r a l  o f  i t s  

o f f i c e r s .  The  P u c k e t t s  c l a i m  t h a t  i n  a d d i t i o n  t o  f i l i n g  

t h i s  a c t i o n ,  T y o n e k  a n d  i t s  p r e s i d e n t  S t a n d i f e r ,  v i c e  

p r e s i d e n t  B o n n i e  M cCo rd ,  s e c r e t a r y - t r e a s u r e r  A l  Goozmer ,  

a n d  V i l l a g e  a d m i n i s t r a t o r  E m i l  M cCo rd ,  S r . ,  h a v e  e n g a g e d  i n  

o t h e r  a c t i o n s  i n t e n d e d  t o  d r i v e  t h em  f r o m  t h e  V i l l a g e .  

A c c o r d i n g  t o  t h e  P u c k e t t s ,  t h e s e  i n c l u d e d  c i r c u l a t i n g  

p e t i t i o n s  d em a n d i n g  t h a t  t h e  P u c k e t t s  l e a v e  T y o n e k ,  

s p r e a d i n g  r u m o r s  im p u g n i n g  t h e  c h a r a c t e r  o f  E r n a  P u c k e t t ,  

a n d  c h a n g i n g  T y o n e k * s  p o l i c y  t o  r e q u i r e  a l l  n o n -m em b e r s  o f  

t h e  V i l l a g e  t o  p a y  f o r  t h e i r  e l e c t r i c i t y ,  a l t h o u g h  T y o n e k  

m em be r s  r e c e i v e  f r e e  e l e c t r i c i t y .  T he  P u c k e t t s  a l s o  a l l e g e  

t h a t  t h e i r  p r o p e r t y  h a s  b e e n  d am ag e d  b y  v a n d a l s  a n d  t h a t  "  

t h e i r  h o u s e  w as  o n c e  s t o n e d  b y  u n i d e n t i f i e d  p e r s o n s ,  b u t  

t h e y  do  n o t  a l l e g e  t h a t  T y o n e k ' s  o f f i c e r s  w e r e  p e r s o n a l l y  

i n v o l v e d  i n  e i t h e r  o f  t h e s e  a c t i v i t i e s .

3 7 ----------------------

The  <3e f e n d  a n t  s  c h a l l e n g e  t h e  v a l i d i t y  o f  V i l l a g e
d o  n o t  E P e c * f i c a l l y  c h a l l e n g e  t h e  

No 81 1 e i t h e r  v l H a g e  R u l e  No .  4 o r  V i l l a g e  O r d i n a n c e



A N A L Y S I S
I

S u b j e c t - M a t t e r - - J u r i s d i c t i o n  o v e r  T y o n e k ' s  C l a im s  

T y on ek  m a i n t a i n s  t h a t  t h i s  c o u r t  h a s  s u b j e c t -  

m a t t e r  j u r i s d i c t i o n  o v e r  i t s  c l a i m s  b a s e d  u p o n  t h r e e  

s e p a r a t e  p r o v i s i o n s :  ( 1 )  t h e  g e n e r a l  " f e d e r a l  q x i e s t i o n "

p r o v i s i o n ,  28 U . S .C .  1331 ( 1 9 8 2 ) ;  ( 2 )  t h e  " I n d i a n  t r i b e s "  

j u r i s d i c t i o n a l  p r o v i s i o n ,  28 U . S .C .  1362 ( 1 9 8 2 ) ;  a n d  (3 )  

t h e  f e d e r a l  D e c l a r a t r o y  J u d g m e n t  A c t ,  28 U . S .C .  2201 ( 1 9 8 2 ) .  

To e s t a b l i s h  f e d e r a l  c o u r t  j u r i s d i c t i o n  u n d e r  a n y  o f  t h e s e  

t h r e e  p r o v i s i o n . ,  T y o n e k  m u s t  s a t i s f y  e s s e n t i a l l y  t h e  same 

t h r e s h o l d  r e q u i r e m e n t ,  t h a t  i s ,  T y o n ek  m u s t  d e m o n s t r a t e  

t h a t  i t s  c l a i m s  " a r i s e  u n d e r "  t h e  C o n s t i t u t i o n ,  l a w s ,  o r  

t r e a t i e s  o f  t h e  U n i t e d  S t a t e s .  S e e  28 U . S . C . ,  1 331 ,  1 362 ,  

2 2 0 1 .  B e c a u s e  T y o n e k * s  c l a i m s  a r e  a l l  p r e d i c a t e d  u p o n  two 

V i l l a g e  o r d i n a n c e s  a n d  a r e  n o t  b a s e d  u p o n  a n y  f e d e r a l  l a w ,  

t r e a t y ,  o r  c o n s t i t u t i o n a l  p r o v i s i o n ,  I  c o n c l u d e  t h a t  t h i s  

c o u r t  l a c k s  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s

F e d e r a l  Q u e s t i o n  J u r i s d i c t i o n  

The  " f e d e r a l  q u e s t i o n "  j u r i s d i c t i o n a l  p r o v i s i o n ,

28 U . S . C . ,  1 3 3 1 ,  p r o v i d e s  t h a t :

[ D ] i s t r i c t  c o u r t s  s h a l l  h a v e  o r i g i n a l  
j u r i s d i c t i o n  o f  a l l  c i v i l  a c t i o n s  
. a r i s i n g  u n d e r  -.he C o n s t  1 t u t  i o n . _ l a v i s ^ _ Q r  

- . t r e a t i e s ,  o f  t h e  U n i t e d  s t a t e s .

28 U . S . C . ,  1 33 1 .  As n o t e d  a b o v e ,  T y o r . e k ' s  c l a i m s  a g a i n s t  

t h e  P u c k e t t s ,  S l a w s o n s ,  K a l o a s ,  a n d  C o n s t a n t i n e s  a r e
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p r e m i s e d  e n t i r e l y  upon  V i l l a g e  O r d i n a n c e  65 -5 2  and  V i l l a g e

R u l e  No. 4 .  T yon ek  h a s  f a i l e d  t o  i d e n t i f y  a n y  f e d e r a l  l aw ,
*

t r e a t y ,  o r  c o n s t i t u t i o n a l  p r o v i s i o n  upon  w h i c h  i t  i s  

r e l y i n g . — ^ S e e , g e n e r a l l y . P r i c e  v .  H a w a i i . 764 F . 2 d  623 ,  

623 ( 9 t h  C i r .  1 9 6 5 ) .

To t h e  e x t e n t  t h a t  T y o n e k ' s  o r d i n a n c e s  a r e  

e q u i v a l e n t  t o  m u n i c i p a l  o r  b o r o u g h  o r d i n a n c e s ,  T y o n e k ' s  

c l a i m s  p l a i n l y  do n o t  " a r i s e  u n d e r "  f e d e r a l  l a w .  See  28 

U . S . C . ,  1331 .  E v en  a s s u m i n g  t h a t  T y o n ek  q u a l i f i e s  a s  a n  

" I n d i a n  t r i b e "  a n d  t h a t  i t s  c o m p l a i n t  t h e r e f o r e  a l l e g e s  

v i o l a t i o n s  o f  " t r i b a l "  o r d i n a n c e s ,  t h i s  a l o n e  i s  n o t  

s u f f i c i e n t  t o  e s t a b l i s h  " f e d e r a l  q u e s t i o n "  j u r i s d i c t i o n  

u n d e r  s e c t i o n  1331 .  T he  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  h a s  

e x p r e s s l y  r u l e d  t h a t  a c t i o n s  b r o u g h t  t o  e n f o r c e  t r i b a l  l aw s  

a n d  o r d i n a n c e s  do n o t  c o n s t i t u t e  a c t i o n s  " a r i s i n g  u n d e r "  

t h e  l a w s  o f  t h e  U n i t e d  S t a t e s ,  a n d  t h e r e f o r e  d o  n o t  q u a l i f y  

f o r  s e c t i o n  1331 j u r i s d i c t i o n .  S e e  Boe v .  F o r t  B e l k n a p  

I n d i a n  Commun i ty ,  642  F . 2 d  2 7 6 ,  2 7 9 - 8 0  ( 9 t h  C i r .  1 9 8 1 ) .

6 / '— W h i l e  T y o n e k ' s  am end ed  c o m p l a i n t  i n d i c a t e s  t h a t  i t  i s  
s e e k i n g  t o  e n f o r c e  V i l l a g e  O r d i n a n c e  No. 6 5 - 3 2  and  R u l e  No. 
4 ,  ! t y o n e k ' s  a c t i o n  c o u l d  a l s o  b e  c h a r a c t e r i z e d  a s  o n e  t o  
e n f o r c e  t h e  t e r m s  o f  i t s  F a m i l y  P l a n  h o u s i n g  c o n t r a c t s  w i t h  
t h e  K a l o a  a n d  C o n s t a n t i n e  f a m i l i e s .  Y e t  e v e n  i f  v i ew e d  a s  a  
c o n t r a c t  a c t i o n /  T y o n e k * s  a c t i o n  s t i l l  a r i s e s  u n d e r  A l a s k a  
s t a t e  c o n t r a c t  l a w  a n d  t h e r e f o r e  d o e s  n o t  p r o v i d e  a  b a s i s  
f o r  f e d e r a l  s u b j e c t - m a t t e r  j u r i s d i c t i o n .  S e e  G j l a  R i v e r  
I n d i a n  Communi ty  v .  H e n n l n g s o n .  Durham & R i c h a r d s o n . 626
F . 2 d  7 0 8 ,  7 14 -1 5  ( 9 t h  C i r .  1 9 8 0 ) .  c e r t ,  d e n i e d . 451 U .S .  911 
(1981 )  .
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M o r e o v e r ,  t h e  f a c e  c h a t  T yon ek  h a s  an  IRAl
g o v e r n m e n t  a n d  t h a t  t h e  o r d i n a n c e s  i n v o l v e d  i n  t h i s  c a s e  

w e r e  " p r o m u l g a t e d  . . . u n d e r  t h e  a u t h o r i t y  o f  t h e  IRA" 

d o e s  n o t  a u t o m a t i c a l l y  t r a n s f o r m  t h i s  i n t o  a n  a c t i o n  

" a r i s i n g  u n d e r "  t h e  IRA, s i n c e  T y o n e k ' s  c l a i m s  "do  n o t  

i n v o l v e  a  d i s p u t e  o r  c o n t r o v e r s y  r e s p e c t i n g  t h e  v a l i d i t y ,  

c o n s t r u c t i o n ,  o r  e f f e c t  o f  t h e  IRA" i t s e l f .  S ee  Boe v .

F o r t  B e l k n a p  I n d i a n  C om m un i t y , a t  2 7 9 ;  a l s o  L i t t e l l  v .  N a k a i

344 F . 2 d  4 ^ 6 ,  488 ( 9 t h  C i r .  1 9 6 5 ) ,  c e r t ,  d e n i e d . 382 U .S .

986 ( 1 9 6 6 ) .  I  c o n c l u d e  t h e  IRA d o e s  n o t  p r o v i d e  a b a s i s  

f o r  i n v o k i n g  s e c t i o n  1331 j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s .

I n d i a n  T r i b e s  J u r i s d i c t i o n

T y o n e k  a l s o  c o n t e n d s  t h a t  t h i s  c o u r t  h a s  s u b j e c t -  

m a t t e r  j u r i s d i c t i o n  o v e r  i t s  c l a i m s  b a s e d  u o o n  t h e  

" I n d i a n  t r i b e s "  j u r i s d i c t i o n a l  p r o v i s i o n ,  28 U .S .C .  1362 ,  

16 w h i c h  p r o v i d e s  t h a t :

17 [ D ] i s t r i c t  c o u r t s  s h a l l  h a v e  o r i g i n a l  
j u r i s d i c t i o n  o f  a l l  c i v i l  a c t i o n s /

18 b r o u g h t  b y  a n y  I n d i a n  t r i b e  o r  b a n d  w i t h
a  g o v e r n i n g  b o d y  d u l y  r e c o g n i z e d  by  t h e

19 S e c r e t a r y  o f  t h e  I n t e r i o r ,  w h e r e i n  t h e
n a t i i e j c  i n  c o n t r o v e r s y  a r i s e s  u n d e r  t h e

20 C o n s t i t u t i o n , l a w s ,  o r  t r e a t i e s  o f  t h e
U n i t e d  S t a t e s .

21

22 28 U . S . C . ,  1 3 6 2 .

23 The  N i n t h  C i r c u i t  h a s  n o t e d  t h a t  t h e  " a r i s e s

24 u n d e r "  p r o v i s o  c o n t a i n e d  i n  s e c t i o n  1362 i s  v i r t u a l l y

25 i d e n t i c a l  t o  t h e  " a r i s e s  u n d e r "  l a n g u a g e  f o u n d  i n  s e c t i o n
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1331. S e e  G i l a  R i v e r  I n d i a n  C o m m u n i t y  v. H e n n i n g s o n , 

D u r h a m  a n d  R i c h a r d s o n ,  626 F . 2 d  708, 710, 714 (9th Cir,

1 9 8 0 ) ,  c e r t , d e n i e d , 4 51  U . S .  911  ( 1 9 8 1 ) .  S e c t i o n  1 3 6 2 ’ s 

l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  C o n g r e s s  p a s s e d  t h e  

p r o v i s i o n  i n  1966 . s p e c i f i c a l l y  t o  e n a b l e  I n d i a n  t r i b e s  t o  

b r i n g  " f e d e r a l  q u e s t i o n "  c a s e s ,  o f  t h e  t y p e ,  n o r m a l l y  b r o u g h t  

u n d e r  s e c t i o n  1 3 3 1 ,  i n  f e d e r a l  c o u r t  w i t h o u t  h a v i n g  t o  

s a t i s f y  s e c t i o n  1 3 3 1 ' s  t h e n  e x i s t i n g  § 1 0 , 0 0 0  a m o u n t - i n -  

c o n t r o v e r s y  r e q u i r e m e n t .  T h e  l e g i s l a t i v e  h i s t o r y  d o e s  n o t

10 i n d i c a t e s  t h a t  C o n g r e s s  i n t e n d e d  t o  b r o a d e n  I n d i a n  t r i b e s '

11 a c c e s s  t o  f e d e r a l  c o u r t s  i n  a n y  o t h e r  r e s p e c t .  S ee  G i l a

12 R i v e r  I n d i a n  C omm un i t y  v .  H e n n i n g s o n ,  Durham a n d  R i c h a r d s o n

13 a t  7 1 0 - 7 1 4 ;  a c c o r d  A r i z o n a  v .  S an  C a r l o s  A p a c h e  T r i b e , 46.3

14 U . S .  5 4 5 ,  5 5 9 - 6 0  n . 1 0  ( 1 9 8 3 ) ;  s e e  a l s o  S .  R ep .  No. 1 507 ,%
15 8 9 t h  C o n g . ,  2 d  S e s s .  2 - 3  ( 1 9 6 5 ) ;  H. Rep ' .  No. 2 0 4 0 ,  8 9 t h

16 C o n g . ,  2d  S e s s .  2 ,  4  ( 1 9 6 6 ) ;  [19 663  U . S .  Code C ong ,  a n d

17 Adm in .  News 3 1 4 5 ;  s e e  a l s o  D i l l o n  v .  M o n t a n a , 634  F . 2 d  4 6 3 ,

18 469  ( 9 t h  C i r .  1 9 8 0 ) ;  H o u s i n g  A u t h o r i t y  o f  t h e  C i t v  o f

19 S e a t t l e  v .  W a s h i n g t o n  D e p a r tm e n t  o f  R e v e n u e ,  629 F . 2 d  1 3 0 7 ,

20 1312  ( 9 t h  C i r .  1 9 8 0 ) .  H e n c e , i n  o r d e r  t o  i n t e r p r e t  t h e

21 " a r i s e s  u n d e r "  l a n g u a g e  o f  s e c t i o n  1362  c o n s i s t e n t l y  w i t h

22 t h e  s i m i l a r  l a n g u a g e  c o n t a i n e d  i n  s e c t i o n  1 3 3 1 ,  a n d  i n

23 o r d e r  t o  f u l f i l l  C o n g r e s s '  i n t e n t  a s  r e v e a l e d  i n  s e c t i o n

24 1 3 6 2 ' s  l e g i s l a t i v e  h i s t o r y ,  t h e  N i n t h  C i r c u i t  h a s  e x p r e s s l y

25  r u l e d  t h a t  i f  a n  a c t i o n  d o e s  n o t  q u a l i f y  a s  " a r i s i n g  u n d e r "
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f e d e r a l  l a w  f o r  p u r p o s e s  o f  s e c t i o n  1331, it c a n n o t  be 

b r o u g h t  i n  f e d e r a l  c o u r t  u n d e r  s e c t i o n  1 3 6 2 . — / Gi la R i v e r  

I n d i a n  C o m m u n i t y  v. H e n n i n g s o n ,  D u r h a m  a n d  R i c h a r d s o n,

626 F . 2d at 714.

B e c a u s e  T y o n e k ' s  c l a i m s  i n  this a c t i o n  do n o t  

" a r i s e  u n d e r "  f e d e r a l  l a w  f o r  p u r p o s e s  o f  s e c t i o n  1331, they 

also c a n n o t  b e  b r o u g h t  u n d e r  s e c t i o n  1362.- I c o n c l u d e  t h a t  

s e c t i o n  1 3 6 2  d o e s  n o t  p r o v i d e  f e d e r a l  s u b j e c t - m a t t e r  

j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s .

F e d e r a l  D e c l a r a t o r y  J u d g m e n t  .Act J u r i s d i c t i o n  

F i n a l l y ,  T y o n e k  c o n t e n d s  t h a t  this  c o u r t  has 

s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  its c l a i m s  u n d e r  the 

F e d e r a l  D e c l a r a t o r y  J u d g m e n t  A c t ,  2 8  U . S . C . -, 2201, w h i c h  

p r o v i d e s  that:

. - I n .  a  c a s e  o f  a c t u a l  c o n t r o v e r s y  
£ i .t h i n —i t s  l u r i s d i c t i o n  .  . , a n y  c o u r t  
o f  t h e  U n i t e d  S t a t e s ,  u p o n  t h e  f i l i n g  o f  
a n  a p p r o p r i a t e  p l e a d i n g ,  may d e c l a r e  t h e  
r i g h t s  a n d  o t h e r  l e g a l  r e l a t i o n s  o f  a n y s ■

<• 7 / . . m
—  I t  s h o u l d  b e  n o t e d  t h a t  s e c t i o n  1 362  d o e s  p r o v i d e

c e r t a i n  j u r i s d i c t i o n a l  a d v a n t a g e s  t o  I n d i a n  t r i b e s  o v e r
s e c t i o n  1 3 3 1 ,  e v e n  now t h a t  s e c t i o n  1 3 3 1 ' s
a m o u n t - i n - c o n t r o v e r s y  r e q u i r e m e n t  h a s  b e e n  e l i m i n a t e d .
S e c t i o n  1 362  p r o v i d e s  I n d i a n  t r i b e s  w i t h  a n  e x e m p t i o n  t o  t h e

A n t i - I n j u n c t i o n  A c t ,  28  U . S . C ,  s e c t i o n  1341  ( 1 9 0 2 ) ,  a n d  t h u s
p e r m i t s  t h e m  t o  s e e k  i n j u n c t i o n s  i n  f e d e r a l  d i s t r i c t  c o u r t
a g a i n s t  t h e  a s s e s s m e n t  o r  c o l l e c t i o n  o f  s t a t e  t a x e s ,  s e e  Moe
2L,— C o n f e d e r a t e d - S a i l s h  a n d  K o o t e n a i  T r i b e s , 425 U .S .  4 6 3 ,
'4 7 4 -7 5  ( 1 9 7 6 ) ,  a n d  a t  l e a s t  o n e  c o u r t  h a s  h e l d  t h a t  s e c t i o n
1362  r e m o v e s  s t a t e s '  e l e v e n t h  am e n d m e n t  im m u n i t y  t o  s u i t  i n
a c t i o n s  b r o u g h t  b y  I n d i a n  t r i b e s .  O n e i d a  I n d i a n  N a t i o n  v .
ite.w Y o r k . 691  F . 2 d  1 0 7 0 ,  1 0 7 9 - 8 0  ( 2 d  C i r .  1 9 8 2 ) .



i n t e r e s t e d  p a r t y  s e e king such 
d e c l a r a t i o n ,  w h e t h e r  or n o t  f u r t h e r  
relief  is or c o u l d  be s o u g h t  . . . .

2e U . S . C . , 2201.

It is f i r m l y  e s t a b l i s h e d  that ”[t]he D e c l a r a t o r y

J u d g m e n t  A c t  doe s n o t  p r o v i d e  an i n d e p e n d e n t  j u r i s d i c t i o n a l

b a s i s  for suit?, in f e d e r a l  c o u r t . "  F i e d l e r  v. C l a r k , 7 1 4

F . 2 d  77, 79 (9th Cir. 1933) (citing to S k e l l y  Oil Co. v .

P h i l l i p s  P e t r o l e u m  C o ., 339 U.S. 667, 6 7 1 - 7 4  (1950))'.

Instead, the a c t  " m e r e l y  p r o v i d e s  an a d d i t i o n a l  r e m e d y  w h e r e

the c o u r t  h as a n  o t h e r w i s e  v a l i d  j u r i s d i c t i o n a l  bas is to

c o n s i d e r  the c a s e . "  K a r m a l i  v. I N S , 707 F . 2 d  408, 409 (9th

Cir. 1983) (citing S k e l l y  Oil); ^ r c o r d  F i e dl er, 714 F . 2 d  at

79; M i l l e r - W o h l  Co. v. C o m m i s s i o n e r  i f  L a b o r  and I n d u s t r y ,

685 F . 2 d  1083, 1 0 5 0  (9th Cir. 1982); A l t o n  B o x  Board Co. v;

E s p i r i t  De C o r p . 6 8 2  F . 2 d  1267, 1 2 7 4  (9th Cir. 1982);

J a n a k e s  v. U n i t e d  S t a t e s  P o s t a l  S e r v i c e , 768 F . 2 d  1091, 1093

(9th Cir. 1985); see a l s o  F r a n c h i s e  T a x  B o a r d  v. C o n s t r u c t i o r

L a b o r e r s  V a c a t i o n  T r u s t , 4 6 3  U.S. 1, 1 5-1 6 (1983). ( q u o t i n g  

f r o m  S k e l l y  O i l ) . "Since t h e r e  is n o  b a s i s  f o r  this c o u r t  to 

e x e r c i s e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T v o n e k ’s c l a i m s  

u n d e r  s e c t i o n s  1 3 3 1  o r  1362, o r  u n d e r  a n y  o t h e r  p r o v i s i o n ,  

the C o u r t  has n o  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T v o n e k 1s 

c l a i m s  u n d e r  s e c t i o n  2 2 0 1. .

L a c k i n g  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T y o n e k ' s  

c l a i m s  u n d e r  s e c t i o n  1331, 1362, o r  2201, or u n d e r  any o t h e r



1?

1

2 

a

4

5

6

7

8 

9

10

11

12

13

14

15

16 

1.7 

18

19

20 

21 

22

23

24

25

provis ion, I d i s m i s s  T y o n e k ' s  c l a i m s  for lac k o f  s u b j e c t -

P f
m a t t e r  j u r i s d i c t i o n . — 7

S u b j e c t - M a t t e r  J u r i s d i c t i o n  o v e r  the Pucketts' 

a n d  S l a w s o n s ' C o u n t e r c l a i m s  a n d  T h i r d - P a r t v  C l a i m s

T h e  P u c k e t t s  and S l a w s o n s —  * h a v e  b r o u g h t  counter­

claims a g a i n s t  the V i l l a g e  a n d  t h i r d - p a r t y  c l a i m s  a g a i n s t  

its o f f i c e r s  S t a n d i f e r ,  G o o z m e r ,  a n d  the M c C o r d s ,  c l a i m i n g  

that these p a r t i e s  v i o l a t e d  the U n i t e d  S t a t e s  C o n s t i t u t i o n ,  

f e deral c i v i l  r i g h t s  a n d  f a i r  h o u s i n g  laws, the I n dian 

C ivil R i g h t  Act, 25 U . S . C . ,  § 1 3 0 2  (1S32), a n d  A l a s k a  l a w  by 

a t t e m p t i n g  to e n f o r c e  O r d i n a n c e  6 5 - 3 2 — i ^ a g a i n s t  them a n d

— ! I  n o t e ,  w i t h o u t  d e c i d i n g  t h e  i s s u e ,  t h a t  T yon ek  w ou ld  
a p p e a r  t o  b e  e n t i t l e d  t o  p u r s u e  i t s  c l a i m s  i n  t h e  A l a s k a
s t a t e  c o u r t s .  T h e  A l a s k a  c o u r t s  a r e  c o u r t s  o f  g e n e r a l  
j u r i s d i c t i o n ,  a n d  a r e  t h e r e f o r e  a u t h o r i z e d ' t o  r e s o l v e  c l a i m s  
b a s e d  on  l o c a l  o r  v i l l a g e  o r d i n a n c e s  a n d  A l a s k a  c o n t r a c t  
l a w .  M o r e o v e r ,  e v e n  i f  t h e  v i l l a g e  ’o f  T y o n ek  i s  c o n s i d e r e d  
t o  b e  " I n d i a n  c o u n t r y " ,  a s  T y o n e k  m a i n t a i n s ,  a n d  i t s  
o r d i n a n c e s  a r e  c o n s i d e r e d  t o  b e  " t r i b a l "  o r d i n a n c e s ,  t h e  
A l a s k a  s t a t e  c o u r t s  a r e  s t i l l  a u t h o r i z e d  t o  e x e r c i s e
j u r i s d i c t i o n  o v e r  T y o n e k  c l a i m s .  S e e  28 U . S . C .  S 1 3 6 0 ( a ) ,  
(C) (1982 )  .

__9 / 'The  K a l o a s  a n d  C o n s t a n t i n e s  h a v e  n o t  f i l e d  
c o u n t e r c l a i m s  a g a i n s t  T y o n e k  o r  t h i r d - p a r t y  c l a i m s  a g a i n s t  
T y o n e k ' s  o f f i c e r s .

—— ^ The  K a l o a s  a n d  C o n s t a n t i n e s  h a v e  n o t  f i l e d
c o u n t e r c l a i m s  a g a i n s t  t h e  V i l l a g e  o r  t h i r d - p a r t y  c l a i m s  
a g a i n s t  i t s  o f f i c e r s .

-JL-L/ T h e  P u c k e t t s  a n d  S l a w s o n s  h a v e  n o t  r a i s e d  a n y
c l a i m s  b a s e d  u p o n  a l l e g e d  a t t e m p t s  o f  t h e  V i l l a g e  o r  i t s  
o f f i c e r s  t o  e n f o r c e  O f d i n a n c e  N o . 4 ,  w h i c h  p r o h i b i t s  w h i t e  
p e r s o n s  a n d ,  p r e s u m a b l y ,  o t h e r  n o n -m em be r s  o f  t h e  V i l l a g e ,

.(Footnote c o n t i n u e d )
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a t t e m p t i n g  to e v i c t  t h e m  f r o m  the F a m i l y  P l a n  h o u s e s  w h e r e  

1 2 /
they r e s i d e . —  T h e  P u c k e t t s  a n d  S l a w s o n s  s e e k  d e c l a r a t o r y  

a n d  i n j u n c t i v e  r e l i e f ,  as w e l l  as c o m p e n s a t o r y  a n d  p u n i t i v e  

d a m a g e s .

T y o n e k  a n d  its o f f i c e r s  m a i n t a i n  that the Pucket ts' 

a n d  S l a w s o n s’ c o u n t e r c l a i m s  a r e  j u r i s d i c t i o n a l l y  b a r r e d  b y  the 

V i l l a g e r s  t r i b a l  s o v e r e i g n  i m m u n i t y  a n d  t h a t  r e s p o n d e n t s '  

t h i r d - p a r t y  c l a i m s  a g a i n s t  S t a n d i f e r ,  G o o z m e r  a n d  the M c C o r d s  

a r e  b a r r e d  b y  t h o s e  i n d i v i d u a l s ' d e r i v a t i v e  i m m u n i t y  as 

V i l l a g e  o f f i c e r s .  I agree.  I c o n c l u d e ,  b a s e d  u p o n  T y o n e k ' s  

h i s t o r y  a n d  the m a n n e r  in w h i c h  the f e d e r a l  g o v e r n m e n t  has 

d e a l t  w i t h  T y o n e k ,  t h a t  the V i l l a g e  p o s s e s s e s  s o v e r e i g n

( F o o t n o t e  C o n t i n u e d )  . ,
f r om  r e m a i n i n g  i n  T y o n e k  f o r  t w e n t y - f o u r  c o n s e c u t i v e  h o u r s
w i t h o u t  V i l l a g e  p e r m i s s i o n .  T h u s ,  my a n a l y s i s  o f  O r d i n a n c e
No. 4 i n  t h e  c o n t e x t  o f  r e v i e w i n g  t h e  P u c k e t t s '  a n d

<S l a w s o n s '  c o u n t e r c l a i m s  a n d  t h i r d - p a r t y  c l a i m s  i s  m e r e l y  f o r
p u r p o s e s  o f  e x p l a i n i n g  t h e  e x t e n t  a n d  l i m i t a t i o n s  o f  t h e
V i l l a g e ' s  s o v e r e i g n  p o w e r s ,  a s  w e l l  a s  t o  p r o v i d e  g u i d a n c e
t o  t h e  p a r t i e s  r e g a r d i n g  f u t u r e  a c t i o n s  t h e y  m ay ' u n d e r t a k e .

.12/ T h e  P u c k e t t s  a n d  S l a w s o n s  a l l e g e  s p e c i f i c a l l y  t h a t  
t h e  V i l l a g e  a n d  i t s  o f f i c e r s  v i o l a t e d  a r t i c l e  IV ,  s e c t i o n  2 
o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  t h e  f i r s t  a n d  f o u r t e e n t h  
am e n d m e n t s  t o  t h e  C o n s t i t u t i o n ,  t h e  C i v i l  R i g h t s  A c t  o f  
1 8 7 1 ,  42 U . S .C .  SS 1 9 8 1 - 1 9 8 3 ,  1 985  ( 1 9 8 2 ) ,  t h e  F a i r  H o u s i n g  
A c t ,  42 U . S . C .  SS  3 6 0 4 ,  3617  ( 1 9 8 2 ) ,  t h e  I n d i a n  C i v i l  R i g h t s  
A c t ,  25 U . S .C .  S 1302 (1 9 0 2 )  , a n d  A l a s k a  S t a t u t e s  5
1 8 . 8 0 . 2 1 0  ( 1905 )  ( g u a r a n t e e i n g  t h e  r i g h t  t o  o b t a i n  h o u s i n g  
a c c o m m o d a t i o n s  w i t h o u t  d i s c r i m i n a t i o n  b a s e d  on  r a c e ,  c o l o r ,  
o r  n a t i o n a l  o r i g i n ) .  T he  V i l l a g e  a l s o  a l l e g e  t h a t  T yon ek  
a n d  i t s  o f f i c e r s  i n t e n t i o n a l l y  a n d  t o r t i o u s l y  i n t e r f e r e d  
w i t h  t h e i r  c o n t r a c t u a l  a g r e e m e n t  t o  l e a s e  t h e  K a l o a s '  a n d  
C o n s t a n t i n e s '  h o u s e s  a n d  w i t h  E r n a  P u c k e t t ' s  em p lo ym en t  
c o n t r a c t  w i t h  t h e  s c h o o l ,  a l l  i n  v i o l a t i o n  o f  A l a s k a  l a w .
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1 i m m u n i t y  f r o m  suit like t h a t  o f  a n y  o t h e r  I ndian tribes 

in the c o n t i g u o u s  U n i t e d  S t a t e s .  I f u r t h e r  c o n c l u d e  that 

n e i t h e r  the f e d e r a l  g o v e r n m e n t  n o r  T y o n e k  has w a i v e d  the 

V i l l a g e ' s  i m m u n i t y  in th is c a s e  o r  c o n s e n t e d  f o r  the P u c ket ts 

and S l a w s o n s  to b r i n g  c o u n t e r c l a i m s  a g a i n s t  it. I also 

c o n c l u d e  that the c l a i m s  o f  t h e  P u c k e t t s  a n d  Slaw s o n s  a g a i n s t  

T y o n e k ' s  o f f i c e r s  a r e  b a s e d  u p o n  c o n d u c t  w i t h i n  the s c o p e  

of these officers' o f f i c i a l  c a p a c i t i e s  and w i t h i n  the scope 

of the a u t h o r i t y  t h a t  the V i l l a g e  is c a p a b l e  o f  b e s t o w i n g  

u p o n  them. I c o n c l u d e  t h a t  the c l a i m s  of the P u c k e t t s  

a n d  Slawsons, i n c l u d i n g  t h e i r  t h i r d - p a r t y  claims, s h o u l d  be 

d i s m i s s e d  f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

T y o n e k ' s  I m m u n i t y  F r o m  Suit

T y o n e k  m a i n t a i n s  t h a t  t h e  c o u n t e r c l a i m s  a g a i n s t  it

are a l l  b a r r e d  b y  its s o v e r e i g n  i m m u n i t y  as a n  " I n d i a n

t ribe" o r  as a n  e n t i t y  s i m i l a r  to a n  I n d i a n  tribe. T h e

S u p r e m e  C o u r t  a n d  o t h e r  c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  t h a t

I n d i a n  t r i b e s  " p o s s e s s t  1 the c o m m o n - l a w  i m m u n i t y  f r o m  s u i t
%

t r a d i t i o n a l l y  e n j o y e d  b y  s o v e r e i g n  p o w e r s . "  S a n t a  Clara 

Pueblo y. M a r t i n e z , 4 3 6  U . S .  49, 58 (1978); P u y a l l u p  T r i b e ,

Inc. v. D e p a r t m e n t  o f  G a m e  o f  W a s h i n g t o n . 433 U.S. 165,

1 7 2 - 7 3  (1977); A. 1C.- M a n a g e m e n t  Co. v. S a n  H i g u e l  B o a r d  o f

M i s s i o n  I n d i a n s , _______  F . 2 d   ,_________  (9th Cir. 1986);

S q u a x i n  I s l a n d  T r i b e  v. W a s h i n g t o n . 781 F . 2 d  715, 723

(9th Cir. 1986); Q u a n t u m  E x p l o r a t i o n ,  Inc. v. C l a r k , 780
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2

F .2d 1457, 1459 n . 4  (9th Cir. 1986); H a rdin v. W h i t e  

M o u n t a i n  A p a c h e  T r i b e , 779 F . 2 d  476, 478 (9th Cir. 1985); 

Big S p r i n g  v. U n i t e d  S t a t e s  B u r e a u  of I n d i a n  A f f a i r s , 767, 

F . 2 d  614, 617 (9th Cir. 1985); C h e m e h v e v i  I ndian T r i b e  

v. C a l i f o r n i a  S t a t e  B o a r d  o f  E q u a l i z a t i o n , 757 F . 2 d  1047,

1050 (9th Cir.) r e v ' d  o n  o t h e r  g r o u n d s , 106 S.Ct. 2890 

(1985); see also T h r e e  A f f i l i a t e d  Trib es o f ' F o r t  B e r t h o l d  

R e s e r v a t i o n  v. W o l d  E n g i n e e r i n g , 106 S.Ct. 2305, 2313 (1986);

F e l i x  Cohen, H a n d b o o k’ o f  F e d e r a l  I n d i a n  L a w  324 (2d ed. 1982) 

W.C. Canby, Jr., Amei-ican I n d i a n  L a w  73 (1981)

I n d i a n  T r i b e s  p o s s e s s  i m m u n i t y  f r o m  suit " b e c a u s e  

they a r e  s o v e r e i g n s  p r e d a t i n g  the C o n s t i t u t i o n , "  A m e r i c a n  

I n d i a n  A g r i c u l t u r a l  C r e d i t  C o n s o r t i u m ,  Inc. v. S t a n d i n g

R o c k  S i o u x  Tribe, 7 8 0  F . 2 d  1374, 1378 (8th Cir. 1985);

U n i t e d  S tat es v. U n i t e d  S t a t e s  F i d e l i t y  a n d  G u a r a n t y  C o . ,

309 U.S. 506, 5 1 2 - 1 3  (1940), a n d  i t  is c o n s i d e r e d  "a 

n e c e s s a r y  c o r o l l a r y  to I n d i a n  s o v e r e i g n t y  a n d  self- 

g o v e r n a n c e , "  W o l d  E n g i n e e r i n g , 106 S.Ct. a t  2313, e s s e n t i a l  

"to p r e s e r v e  [ t r i b e s’] a u t o n o m o u s  p o l i t i c a l  e x i s t e n c e  . . . 

and] t r i b a l  a s s e t s , "  C h e m e h v e v i , 757 F . 2 d  at 1051, as w e l l  

as "to p r o m o t e  the f e d e r a l  p o l i c i e s  of t r i b a l  s e l f  

d e t e r m i n a t i o n ,  e c o n o m i c  d e v e l o p m e n t ,  a n d  c u l t u r a l  a u t o n o m y  

S t a n d i n g  R o c k  S i o u x  T r i b e ,  7 8 0  F . 2 d  at 1378; M a r y l a n d

C a s u a l t y  Co. v. C i t i z e n s  N a t i o n a l  B a n k , 361 F . 2 d  517, 5 2 1 - 2 2

(5th Cir.), cert, d e n i e d ,  385 U.S. 918 (1966); A d a m s  v.
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1 M u r p h y , 165 F. 304, 3 08-09 (8th Cir. 1908); A t k i n s o n  v. 

H a l d o n e , 569 P . 2d 151, 1 6 9 ’(Alaska 1977) (because of their 

l i m i t e d  r e v e n u e  b a s e . . I n d i a n  t r i b e s  f i n d  lost assets m o r e  

d i f f i c u l t  to r e p l a c e  t h a n  o t h e r  g o v e r n m e n t a l  bodies; F e l i x  

Cohen, F e d e r a l  I n d i a n  L a w , at 324-28; Note, In D e f e n s e  of 

T r i b a l  S o v e r e i g n  I m m u n i t y , 95 H a r v . . L .  Rev. 1058 (1982).

T r i b e s  h a v e  b e e n  h e l d  to p o s s e s s  this iramuni-ty e v e n  w h e n  they 

h a v e  n o t  b e e n  o f f i c i a l l y  r e c o g n i z e d  as I ndian tribes b y  the 

f e d e r a l  g o v e r n m e n t ,  w h e n  t h e y  h a v e  n o  p r o l o n g e d  course of 

d e a l i n g  w i t h  f e d e r a l  or s t a t e  g o v e r n m e n t s , w h e n  they do not 

r e s i d e  o n  r e s e r v a t i o n s  o r  in " I n d i a n  c o u n t r y , "  and "'even 

afc'ir d i s s o l u t i o n  o f  thetir]  t r i b a l  g o v e m m e n t C s ) .'"

B o t t o m l y  v. P a s s a m a g u o d d y  T r i b e , 599 F . 2 d  1061, 1065 and

n n . 5 - 6  (1st Cir. 1979) ( q u o t i n g  U n i t e d  States F i d e l i t y  and 

G u a r a n t y  C o . . 3 0 9  U. S. at 512); M a r y l a n d  C a s u a l t y  C o . , 361

F . 2 d  a t  521-22; H a i l r  v. S a u n o o k e , 2 4 6  F . 2 d  293, 296 (4th 

Cir. 1957). T h e  m a t t e r  o f  T y o n e k * s  i m m u n i t y  f r o m  suit in 

this a c t i o n  is j u r i s d i c t i o n a l .  S e e  B i g  S p r i n g , 767 F . 2 d  at 

617; C h e m e h v e v i , 757 F . 2 d  at 1051; K e n n e r l y  v. U n i t e d  S t a t e s , 

721 F . 2 d  1252, .1259 (9th Cir, 1 9 8 3 ) P u y a l l u p  Tribe' 4 4 4 U.S. a t 

172-73; U n i t e d  S t a t e s  F i d e l i t y  a n d  G u a r a n t y  C o . , 309'U.S. at 

512-13, a n d  m u s t  t h e r e f o r e  b e  " a d d r e s s t e d ]  f i r s t  an d 

r e s o l v e E d ]  i r r e s p e c t i v e  o f  the m e r i t s  o f  the [Pucketts' and 

S l a w s o n s * ]  c l a i m C s ] . "  S e e  C h e m e h v e v i . 757 F . 2 d  at 1051; 

R e h n e r  v. Rice, 678 F . 2 1  1340, 13 51 (9th Cir. 1982), rev'd



on o c h e r  g r o u n d s , 4 6 3  U.S. 7 13 (1983); C a l i f o r n i a  ex r e l .

C a l i f o r n i a  D e p a r t m e n t  of F i s h  and Game v. Q u e c h a n  T r i b e  of

I n d i a n s . 595 F . 2 d  1153. 1154 (9th Cir. 1979).

T h e  P u c k e t t s  and S l a w s o n s  m a i n t a i n  that even if

the V i l l a g e  c o n s t i t u t e s  a t r i b e  p o s s e s s i n g  i m m u n i t y  from

suit, C o n g r e s s  a n d  T y o n e k  h a v e  taken a c t ions that have

w a i v e d  T y o n e k ' s  i m m u n i t y a s  to the p r e s e n t ' a c t i o n . T h e y

suggest that t h r e e  s p e c i f i c  a c t i o n s  have w a i v e d  T y o n e k ' s

immunity: (1 ) T y o n e k ' s  i n i t i a t i o n  o f  the p r e s e n t

litigation; (2) C o n g r e s s '  e n a c t m e n t  of the I n d i a n  Civil

Rights A c t  o f  1968, 25 U.S.C. ii 1 301-1341; and (3) T y o n e k ' s

a d o p t i o n  of a " s u e  a n d  be s u e d "  c l a u s e  in its c o r p o r a t e  

13 /
c h a r t e r . ----

/  As n o t e d  a b o v e ,  t h e  P u c k e t t ' s  a n d  S l a w s o n ' s  do  n o t  
a p p e a r  t o  c o n t e n d  t h a t  C o n g r e s s ' s  e n a c tm e n t  o f  A N C S A  h a s  
w a i v e d  t h e  V i l l a g e ' s  im m u n i t y  f r o m  s u i t .  T h e  N i n t h  C i r c u i t  
h a s  c o n s i s t e n t l y  " r e j e c t e d  t h e  c o n t e n t i o n  t h a t  c o n g r e s s i o n a l  
e n a c t m e n t s  u n r e l a t e d  t o  im m u n i t y  may i m p l i c i t l y  g r a n t  
a u t h o r i t y  t o  b r i n g  s u i t  a g a i n s t  I n d i a n  t r i b e s . "  C h em eh v ev i  
I n d i a n  T r i b e . 757 F . 2 d  a t  1 0 5 3 ;  £ £ £  R e h n e r  v .  R i c e , 678  F . 2 d  
1 3 4 0 ,  1351 ( 9 t h  C i r .  1 9 8 2 ) ,  r e v ' d  on o t h e r  g r o u n d s , 463 U .S .  
713 ( 1 9 8 3 ) .  ANCSA d o e s  n o t  c o n t a i n  a n y  p r o v i s i o n s
e x p l i c i t l y  m e n t i o n i n g  o r  w a i v i n g  t h e  im m u n i t y  o f  v i l l a g e  
g o v e r n m e n t s  o r g a n i z e d  u n d e r  IRA s e c t i o n  1 6 .  S e e  g e n e r a l l y  
43 U . S .C .  SS 1 6 0 1 - ______________.

S i m i l a r l y ,  t h e  P u c k e t t ' s  a n d  S l a w s o n ' s  do n o t  c o n t e n d  
t h a t  C o n g r e s s ' s  e n a c t m e n t  o f  28  U . S .C .  § 1 3 6 0 ,  commonly
known a s  P u b l i c  Law 2 8 0 ,  o p e r a t e s  t o  w a i v e  t h e  V i l l a g e ' s  
im m u n i t y  f r o m  s u i t .  P u b l i c  Law 280 a u t h o r i z i n g  p a r t i c u l a r  
s t a t e s  t o  e x e r c i s e  c i v i l  a n d  c r i m i n a l  j u r i s d i c t i o n  o v e r  t h e  
I n d i a n  c o u n t r y  w i t h i n  t h e i r  b o u n d a r i e s ,  a n d  i t  w a s  e x t e n d e d  
t o  c o v e r  A l a s k a  i n  1 9 5 8 .  S e e  Wold E n g i n e e r i n g . 106 S . C t .  a t  
2314 ("We h a v e  n e v e r  r e a d  P u b .  L .  280 t o  c o n s t i t u t e  a w a i v e r  
o f  t r i b a l  s o v e r e i g n  im m u n i t y  . . . . " ) .



T h e  S u p r e m e  Court a n d  o t h e r  courts have 

c o n s i s t e n t l y  r u l e d  that w h i l e  C o n g r e s s  and individ ual tribes 

h a v e  the a u t h o r i t y  to w a i v e  a t r i be's i m m u n i t y  from suit, 

such w a i v e r s  " ' c a n n o t  be i m p l i e d  b u t  m u s t  be u n e q u i v o c a l l y  

e x p r e s s e d . " '  S a n t a  Cl ara P u e b l o , 436 U.S. at 58; A.K.

M a n a g e m e n t  Co. , _____  F . 2 d  at _____ ; Big S p r i n g , 767 F . 2 d  at

617; C h e m e h v e v i I n d i a n  T r i b e , 757 F . 2 d  at 1-052-53;

K e n n e r l y , 7 2 1  F . 2 d . a t . 1258-59; R e h n e r  v. R i c e , 678 F . 2 d  

1340, 1351 (9th Cir. 1982), r e v ' d  o n  o t h e r  g r o u n d s , 463 U.S. 

713 (198 3); S t a n d i n g  R o c k  S i o u x  T r i b e , 78 0 F‘.2d at 1378; 

R a m e y  C o n s t r u c t i o n  Co. v. A p a c h e  Tribe, 673 F . 2 d  315, ________

(10th Cir. 1982); P a r k e r  D r i l l i n g  Co. v. M e t l a k a t l a  I n d i a n  

C o m m u n i t y  4 5 1  F. S u p p .’ 1127, 1136 (D. A l a s k a  1978); see

also W o l d  E n g i n e e r i n g , 106 S.Ct. at 2313, P u y a l l u p  T r i b e . 433

U.S. at 172-73; S q u a x i n  i s l a n d  T r i b e , 781 F . 2 d  at 723 n.ll. 

I c o n c l u d e  t h a t  n o n e  o f  the c l a i m s  f o r  w a i v e r  a s s e r t e d  b y  '• 

the P u c k e t t s  a n d  S l a w s o n s  is s u f f i c i e n t  to w a i v e  T y o n e k ' s  

i m m u n i t y  f r o m  suit.

T h e  I n d i a n  C i v i l  R i g h t s  A c t  

T h e  P u c k e t t s  a n d  S l a w s o n s  contend, b a s e d  u p o n  the 

T e n t h  C i r c u i t ' s  d e c i s i o n  in D r y  C r e e k  Lodge, Inc. v. 

A r a p a h o e  a n d  S h o s h o n e  T r i b e s , 6 2 3  F . 2 d  6 82 (10th‘Cir. 1980),

cert, d e n i e d , 449 U . S .  1118 (1981) t a n d  its progeny, that

the I n d i a n  C i v i l  R i g h t s  A c t  o f  1968, 25 U.S.C. §§ 1301-1341, 

" c o n s t i t u t e s  a w a i v e r  o f  [ T y o n e k ' s ]  s o v e r e i g n  immunity u n d e r



Che faces in this c a s e . "  I do n o t  agree.

Th e  S u p r e m e  C o u r t  h e l d  in Santa  C l a r a  Pueblo 

that " C n l o t h i n g  o n  the f a c e  of. . . . the I n dian Civil Rights 

A c t  p u r p o r t s  to s u b j e c t  t r i b e s  to “he j u r i s d i c t i o n  of the 

f e d e r a l  c o urts in c i v i l  a c t i o n s  f o r  i n j u n c t i v e  or 

d e c l a r a t o r y  r e l i e f , "  a n d  that " s u i t s  a g a i n s t  a tribe u n d e r  

the A c t  a r e  b a r r e d  b y  its s o v e r e i g n  i m m u n i t y  f r o m  suit." 

S a n t a  C l a r a  ^ e b l o , 4 3 6  U.S. at 59. However, in Dry C r e e k  

L o d g e , the T e n t h  C i r c u i t  i n t e r p r e t e d  the d e c i s i o n  in Santa 

C l a r a  P u e b l o  to a p p l y  o n l y  to a c t i o n s  i n v o l v i n g  "i nternal 

[dispu tes] b e t w e e n  t r i b a l  m e m b e r s  a n d  . . . t ribal g o v e r n­

m e n t ^ ] ,  " a n d  h e l d  t h a t  the I n d i a n  C i v i l  R ig hts Act, in 

effect, w a i v e s  t r i b a l  i m m u n i t y  in c a s e s  b r o u g h t  a g ainst 

tribes b y  n o n - I n d i a n s  w h o  " h a v e  n o  r e m e d y  w i t h i n  the tribal 

m a c h i n e r y  n o r  w i t h  the t r i b a l  o f f i c i a l s  in w h o s e  e l e c t i o n  

they c a m  . p a r t i c i p a t e . "  D r y  C r e e k  L o d g e , 623 F . 2 d  at 685;

 .hite v. P u e b l o  o f  San J u a n , 7 2 8  F . 2 d  1307, 1312

(lOtli Cir. 1984) ("t he D r y  C r e e k  d e c i s i o n  o u g h t  to be 

i n t e r p r e t e d  to p r o v i d e  a  n a r r o w  e x c e p t i o n  to the t r a d i t i o n a l  

s o v e r e i g n  i m m u n i t y . b a r  f r o m  s u i t s  a g a i n s t  I n d i a n  tribes in 

f e d e r a l  c o u r t s , "  i n  l i g h t  o f  S a n t a  C l a r a  P u e b l o  and b e c a u s e  

a n  " e x p a n s i v e  i n t e r p r e t a t i o n  o f  D r y  C r e e k  [would] openC ] 

u p  t h e  s c o p e  o f  l a w s u i t s  a g a i n s t  the t r i b e s " ) ; J i c a r i l l a  

A n a c h e  T r i b e  v. A n d r u s , 6 8 7 F . 2 d  1324, 134 6 (10th Cir. 1982). 

Th e  r e s p o n d e n t s  c o n t e n d  that b e c a u s e  t h e y  are n ot m e m b e r s
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of che V i l l a g e  a n d  because they have raised p a rticu larly 

egregious a l l e g a t i o n s  of p e r s o n a l  restraint and dep riv a t i o n  

of p e r s o n a l  r i g h t s , "’ aga i n s t  T y o n e k  and its officers, their 

c o u n terclaims a n d  t h i r d - p a r t y  claims qualify u n d e r  the 

exception c r e a t e d  in Dry C r e e k  L o d g e , and are, therefore, 

not b a r r e d  by T y o n e k ' s  immunity.

However, the e x c e p t i o n  c arved out in Dry Creek 

Lodge does not a p p e a r  to be a u t h o r i z e d  e x p l i c i t l y  by the 

languag e o r  l e g i s l a t i v e  h i s t o r y  o f  the Indian Civil Rights 

A ct or by the S u p r e m e  C o u r t’s an a l y s i s  in S anta Clara 

P u e b l o . See S a n t a  Clara P u e b l o , 436 U.S. at 5 8-72 (noting 

that "it is h i g h l y  u n l i k e l y  that C o n gres s w o u l d  have 

i n t e n d e d  a p r i v a t e  cause of a c t i o n  for injunctive and 

d e c l a r a t o r y  r e l i e f  to be a v a i l a b l e  in the f e dera l courts to 

secure e n f o r c e m e n t  cf s e c t i o n  1302," a n d  that the Indian 

Civil R ights A c t  l e g i s l a t i v e  h i s t o r y  "in dicates that the 

I n dia n Civil R i g h t s  A c t  was g e n e r a l l y  u n d e r s t o o d  to 

a u t h o r i z e  f e d e r a l  j u d i c i a l  r e v i e w  of tribal actions only 

t h r o u g h  the h a b e a s  corpus p r o v i s i o n s  o f  25 U.S.C. § 1303"). 

Since, as has b e e n  noted, ”w a i v e r [ s ]  o f  [tribal] s o v e r e i g n  

i m m u n i t y  ’"ca n n o t  b e  implied b u t  m u s t  be u n e q u i v o c a l l y  

e x p r e s s e d , i d .  at 58, the p o l i c y  j u s t i f i c a t i o n s  

a r t i c u l a t e d  b y  t he T e n t h  C i r c u i t  i n  D r y  Creek L o d g e  seem 

i n s u f f i c i e n t  to e s t a b l i s h  a w a i v e r  of tribal im mun i t y  u n d e r  

the Indian Civil R i g h t s  Act. See D r y  Creek L o d g e , 623 F . 2 d
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at 6 85-86 (Holloway, J . , d i s s e n t i n g )  ( c o n c l u d i n g  that 

Santa C l a r a  P u e b l o ' s  " b road" l a n g u a g e  a n d  f a r - r e a c h i n g  

c o n c l u s i o n s  p r e c l u d e  the r e s u l t  r e a c h e d  b y  the majority). 

M o r e o v e r ,  the N i n t h  C i r c u i t  h a s  e x p r e s s l y  r e j e c t e d  the 

T e n t h  C i r c u i t ' s  a n a l y s i s  in D r y  C r e e k  L o d g e  a n d  has 

" r e c o g n i z e d  that the Santa C l a r a  P u e b J o h o l d i n g  'foreclosed 

an y  r e a d i n g  of the I n d i a n  C i v i l  R i g h t s  A c t  as a u t h o r i t y  for 

b r i n g i n g  c i v i l  a c t i o n s  i n  f e d e r a l  c o u r t  to r e q u e s t  . . . 

forms o f  r e l i e f  [ o t h e r  than h a b e a s  c o r p u s ] : " '  R.J. W i l l i a m s  

Co. v. F o r t  B e l k n a p  H o u s i n g  A u t h o r i t y , 619 F . 2 d  979, 981

(9th Cir. 1 9 & 3 ) ; a c c o r d  N a t i o n a l  F a r m e r s  U n i o n  Insurance C o . 

v. C r o w  T r i b e  o f  Indians, 736 F . 2 d  1320, 1 3 2 2 - 2 3  (9th Cir.

1984) ("Congress h a s  e x p r e s s l y  l i m i t e d  f e d e r a l  court reviev 

o f  a c l a i m e d  v i o l a t i o n  o f  the I n d i a n  C i v i l  R i g h t s  Act to 

e n c o m p a s s  a s i n g l e  r e m e d y :  t h e  w r i t  o f  h a b e a s  corpus . . .

A  c i v i l  s u i t  to e n j o i n  v i o l a t i o n s  o f  the I n d i a n  Civil R i g h t s  

Act. is n o t  c o g n i z a b l e  in f e d e r a l  c o u r t . " )  r e v ' d  on o t h e r  

g r o u n d s , 105 S.Ct. 2447, 2450 a n d  n . 3  (1985); W i l l i a m s  v.

P y r a m i d  L a k e  P a i u t e  T r i b e . 625 F. Supp. 1457, 1458 (D. Nev.

1986). I r e j e c t  r e s p o n d e n t ' s  c o n t e n t i o n  t h a t  the Indian 

C i v i l  R i g h t s  A c t  w a i v e s  T y o n e k ' s  i m m u n i t y  f o r  the purp o s e s  

o f  the p r e s e n t  l i t i g a t i o n .

T h e  r e s p o n d e n t s  also c o n t e n d  that T y o n e k  w a i v e d  its| 

s o v e r e i g n  i m m u n i t y  b y  i n i t i a t i n g  t h e  p r e s e n t  litigation.

I d i s a g r e e .  T h e  N i n t h  C i r c u i t  h a s  h e l d  that an Indian
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1 tribe's i n i t i a t i o n  of an a c t i o n  a g a i n s t  a p a r t y  does not 

w a i v e  the t r i be's i m m unity f r o m  suit as to counterclaims 

b r oug ht b y  that party. S q u a x i n  I s l a n d  T r i b e , 781 F.2d at 

723; Chemehuev i, 757 F . 2 d  a t  1053; a n d  see also U nited S t a t e s

F i d e l i t y  and G u a r a n t y  C o ., 3 0 9  U.S. at 513. A c c o r d i n g  to 

the N i n t h  C ircuit, it w o u l d  b e  n e c e s s a r y  for the tribe to 

co n s e n t  to be s u e d  u n d e r  the c o u n t e r c l a i m ,  - see Squaxin 

I s l a n d  Tribe, 781 F . 2 d  at 7 2 3  n.ll, in o r d e r  to find that

a tribe has w a i v e d  its i m m u n i t y . as to the c o u n t e r c l a i m  and 

f o r  a court to r e q u i r e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  over t h a t  

countercl aim. T y o n e k  d i d’n o t  c o n s e n t  to b e  s u e d  on the 

c o u n t e r c l a i m s  r a i s e d  b y  the P u c k e t t s  a n d  the Slawsons.

I r e j e c t  r e s p o n d e n t s '  c o n t e n t i o n  t h a t  T y o n e k  w a i v e d  its 

s o v e r e i g n  i m m u n i t y  as to t h e i r  c o u n t e r c l a i m s  b y  initiatin g 

t h e  p r e s e n t  lawsuit.

F i n a l l y ,  t h e  r e s p o n d e n t s  c o n t e n d  t h a t  ‘T y o n e k ' s  

a d o p t i o n  o f  a  " s u e  a n d  b e  s u e d "  c l a u s e  i n  i t s  c o r p o r a t e  

c h a r t e r  e f f e c t i v e l y  w a i v e d  i t s  s o v e r e i g n  im m u n i t y  f o r  t h e  

p u r p o s e s  o f  t h i s  a c t i o n .  I  r e j e c t  t h i s  c o n t e n t i o n .

A l t h o u g h  t h e  t r i b e s  c l e a r l y  h a v e  t h e  c a p a c i t y  t o  w a i v e  t h e i r  

s o v e r e i g n  im m u n i t y  b y  a d o p t i n g  " s u e  a n d  b e  s u e d "  c l a u s e s  i n  

t h e i r  c o r p o r a t e  c h a r t e r s , s e e , e . g . , S t a n d i n g  Rock  S i o u x  

T r i b e .  780 F . 2 d  a t  1 3 7 9 ; .  F o n t e n e l l e  v .  Omaha T r i b e  o f

N e b r a s k a .  430 F . 2 d  1 43 ,  1 4 /  ( 9 t h  C i r .  1 9 7 0 ) ;  M a r y l a n d

C a s u a l t y  Co. v .  C i t i z e n s  N a t i o n a l  Bank. 361 F . 2 d  517, 521-22
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(5th Cir.), c e r t, denied, 385 U.S. 918 (1966), such clauses 

w a i v e  the tribes' i m m u n i t y  o n l y  w i t h  r e g a r d  to actions 

taken by the tribe in its c o r p o r a t e  c a p a c i t y  u n d e r  s e c t i o n  

17, of the I n d i a n  R e o r g a n i z a t i o n  A c t  a n d  n o t  the actions it 

takes in its g o v e r n m e n t a l  c a p a c i t y  u n d e r  s e c t i o n  16 o f  the 

I ndia n R e o r g a n i z a t i o n  A c t .  S e e  R a m e y  C o n s t r u c t i o n  Co. v. 

A p a c h e  T r i b e , 673, F . 2 d  315, 3 2 0  (10th Cir.- 1982); P a r k e r  

D r i l l i n g , 4 5 1  F. Supp. 1127, 1131, 1136-37; K e n a i  Oil a n d

Gas, Inc.'v. D e p a r t m e n t  o f  I n t e r i o r , 522 F. Supp 521, 528-29

(D. U t a h  1981); A t k i n s o n  v. H a l d a n e , 569 P . 2d 151, 175 

(Alaska 1977).

S i n c e  T y o n e k  is b e i n g  s u e d  in its s e c t i o n  16, 

g o v e r n m e n t a l  capacity, r a t h e r  t h a n  its s e c t i o n  17, c o r p orate 

capacity, the “sue a n d  b e  s u e d” cl a u s e  c o n t a i n e d  in its 

c o r p o r a t e  c h a r t e r  does n o t  o p e r a t e  to w a i v e  its s o v e r e i g n  

i m m u n i t y  i n  this action. I r e j e c t  the r e s p o n d e n t s '  c l a i m s  

that the " s u e  a n d  be s u e d "  c l a u s e  c o n t a i n e d  in Tyonek's 

c o r p o r a t e  c h a r t e r  n u l l i f i e s  t h e  t r i b a l  g o v e r n m e n t ' s  d e f e n s e  

o f  s o v e r e i g n  Immunity.

F o r  a l l  of t h e s e  r e a s o n s ,  I r e j e c t  the 

r e s p o n d e n t s '  w a i v e r  c l a i m s .  I c o n c l u d e  t h a t  T y o n e k  

p o s s e s s e d  s o v e r e i g n  i m m u n i t y  a s  to t h o s e  counterclaims, a n d  

that the c o u n t e r c l a i m s  a g a i n s t  -Tyonek m u s t  b e  d i s m i s s e d  f o r
I

l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

I t u r n  n o w  to the d e r i v a t i v e  i m m u n i t y  o f  T y o n e k ' s
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1 o f f i c e r s i

2 I The four T y o n e k  o f f i c e r s ,  w h o m  the Pucketts a n d

3 S l a w s o n s  h a v e  s u e d  in this a c t i o n ,  c o n t e n d  that the third-

4 p a r t y  clai ms a g a i n s t  t n e m  are b a r r e d  for lack of

5 j u r i s d i c t i o n ,  a n d  the}' f u r t h e r  c o n t e n d  that the t h i r d - p a r t y

6 c l a i m s  are b a r r e d  b y  c h e i r  d e r i v a t i v e  i m m u n i t y  as o f f i c e r s

7 o f  an I n d i a n  tribe. I a g r e e . w i t h  the c o n tentions of

8 T y o n e k’s officers. T h e  o f f i c e r s  o f  an Indi an tribe p o s s e s s

9 i m m u n i t y  f r o m  s u i t  so l o n g  as t h e y  a r e  a c t i n g  in their

10 r e p r e s e n t a t i v e  c a p a c i t y  a n d  w i t h i n  the scope of the

11 a u t h o r i t y .that the v i l l a g e  is c a p a b l e  of b e s t o w i n g  u p o n

12 them. See H a r d i n , 7 79 F . 2 d  at 47 9. T h u s  to the extent that

13 T y o n e k ,  a c t i n g  i n  its s e c t i o n  16 s o v e r e i g n  g o v e r n m e n t a l

14 c a p a c i t y ,  p o s s e s s e d  the a u t h o r i t y  to e x c l u d e  n o n m e m b e r s  of

15 t h e  V i l l a g e  f r o m  its " F a m i l y  P l a n "  h o u si ng, and to the extent

16 t h a t  T y o n e k  o f f i c e r s  , who h a v e  b e e n  named  i n  t h i s  a c t i o n ,

17 d i d  n o t  e x c e e d  t h e  s c o p e  o f  t h e i r  d e l e g a t e d  a u t h o r i t y ,  t h o s e

18 o f f i c e r s  h a v e  d e r i v a t i v e  im m u n i t y  f r o m  s u i t  i n  t h e i r  a c t i o n s

19 t o  e n f o r c e  T r i b a l  O r d i n a n c e  6 5 - 3 2 .

20 • T h e r e  i s  n o  b a s i s  i n  t h e  r e c o r d  f o r  a  c o n c l u s i o n

21 t h a t  t h e  f o u r  T y o n e k  o f f i c e r s  a c t e d  b e y o n d  t h e  s c o p e  o f

22 t h e i r  d e l e g a t e d  a u t h o r i t y  i n  t h e i r  a t t e m p t s ' ^  e n f o r c e  t h e

23 o r d i n a n c e .  T h e i r  a c t i o n s  c o n s i s t e d  o f  l e t t e r  w r i t i n g ,

24 c i r c u l a t i n g  p e t i t i o n s ,  e n g a g i n g  i n  p u b l i c  c r i t i c i s m  o f  t h e

25 P u c k e t t s  a n d  the S l a w s o n s ,  a t t e m p t i n g  to t e r m i n a t e  the
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1 leases of che r e s p o n d e n t s ,  and, fi nally, in i n i t i a t i n g  

this lawsuit. A l t h o u g h  the •’u c k e t t s  and the S l a wson s have 

a l l e g e d  in their p l e a d i n g s  that c e r t a i n  acts of v a n d a l i s m  

o c c u r r e d  to the ir p r o p e r t y ,  there is n o  e v i d e n c e  in the 

r e c o r d  o r  even a n y  e x p r e s s  a l l e g a t i o n  that a n y  of the f o u r  

t h i r d - p a r t y  d e f e n d a n t s  w a s  p e r s o n a l l y  r e s p o n s i b l e  for th ese 

acts. I c o n c l u d e  t h a t  the T y o n e k  o f f i c e r s  d i d  n o t  act 

b e y o n d  the s c o p e  of t h e i r  d e l e g a t e d  a u t h o r i t y  as e l e c t e d  

r e p r e s e n t a t i v e s  of T y o n e k ' s  s e c t i o n  16 g o v e r n m e n t  entity.

W h e t h e r  T y o n e k ' s  o f f i c i a l s  p o s s e s s  d e r i v a t i v e  

I m m u n i t y  f r o m  sui t c e n t e r s  a r o u n d  a s i n g l e  q u e s t ion: D i d  

Tyonek, a c t i n g  in its s e c t i o n  16, g o v e r n m e n t a l  capacity, 

h a v e  a u t h o r i t y  to e x c l u d e  n o n - m e m b e r s  o f  the V i l l a g e  f r o m  

its " F a m i l y  P l a n "  h o u s i n g ?  I c o n c l u d e  that it did.

T h e  r e c o r d  i n d i c a t e s  the " F a m i l y  P l a n "  h o u s e s  w e r e

c o n s t r u c t e d  w i t h  f u n d s  that the V i l l a g e  o b t a i n e d  f r o m  o i l

a n d  gas l e a s i n g  i n  p a r t  o f  t h e  M o q u a w a k i e  R e s e r v a t i o n  d u r i n g

the 1960s. T h e  s e c r e t a r y  o f  t he I n t e r i o r  i s s u e d  those

l e a s e s  in 1063 p u r s u a n t  to h i s  a u t h o r i t y  u n d e r  25 U.S.C.

§ 398(a), w h i c h  a u t h o r i z e s  o i l  a n d  g a s  l e a s i n g  o f  u n a l l o c a t e d

l a n d s  w i t h i n  e x e c u t i v e  o r d e r  r e s e r v a t i o n s  s u c h  as the

M o q u a w k i e  R e s e r v a t i o n :
* - •

U n a l l o t e d  l a n d s  w i t h i n  t h e  l i m i t s  
o f  a n y  r e s e r v a t i o n  o r  w i t h d r a w a l  c r e a t e d  
by E x e c u t i v e  O r d e r  f o r  I n d i a n  p u r p o s e s  . 
o r  f o r  t h e  u s e  o r  o c c u p a n c y  o f  a n y
I n d i a n s  o r  t r i b e  may b e  l e a s e d  f o r  o i l
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1 and g as m i n i n g  p u r p o s e s  in a c c o ^ a n c e  
w i t h  the p r o v i s i o n s  c o n t a i n e d  in [25 
U.S.C. § 398] . -•

25 U.S.C. § 398a: F o n d a h n  v. N a t i v e  V i l l a g e  of T y o n e k . A5 0 

F . 2 d  520, 521 (9th Cir. 1971); O l l e s t e a d  v. N a t i v e  V i l l a g e  

of T y o n e k . 560 P . 2d 31, 33 ( A l a s k a  1977).

P u r s u a n t  to 25 U . S . C .  I 398b, the p r o ceeds f r o m  

the oil a n d  g a s  l e a s e s  w e r e  h e l d  b y  the f e d e r a l  g o v e r n m e n t  

in t r u s t  " f o r  the u s e  a n d  b e n e f i t  o f  t h e  T y o n e k  Indians, 

w h o  [were] to b e  c o n s u l t e d  r e g a r d i n g  t h e  e x p e n d i t u r e  o f  

f u n d s . "  F o n d a h n , A 5 0  F . 2 d  at 522; O l l e s t e a d , 560 P . 2d at 

33. S e c t i o n  3 9 8 b  p r o v i d e s  that:__
• .

The  p r o c e e d s  . f r o m  r e n t a l s ,
- r o y a l t i e s ,  o r  b o n u s e s  o f  o i l  a n d  g a s  
l e a s e s  u p c n  l a n d s  w i t h i n  E x e c u t i v e  O r d e r  
I n d i a n  r e s e r v a t i o n s  o r  w i t h d r a w a l s  s h a l l  
b e  d e p o s i t e d  i n  t h e  T r e a s u r y  o f  t h e
U n i t e d  S t a t e s  t o  t h e  c r e d i t  o f  t h e  t r i b e  
o f  I n d i a n s  f o r  w h o s e  b e n e f i t  t h e  
r e s e r v a t i o n  o r  w i t h d r a w a l  w a s  c r e a t e d  o r  
who a r e  u s i n g *  a n d  o c c u p y i n g  t h e  l a n d ,  
a n d  s h a l l  d r aw  i n t e r e s t  a t  t h e  r a t e  o f  4 
p e r  c e n t u m  p e r  annum  a n d  b e  a v a i l a b l e  
f o r  a p p r o p r i a t i o n  b y  C o n g r e s s  f o r  
e x p e n s e s _ i n  c o n n e c t i o n  w i t h  t h e  
s u p e r v i s i o n  o f  t h e  d e v e l o p m e n t  a n d  
o p e r a t i o n  o f  t h e  o i l  a n d  g a s  i n d u s t r y
a n d  f o r  t h e  u s ?  a n d  b e n e f i t  o f  s u c h
I n d i a n s :  P r o v i d e d  T h a t  s a i d  I n d i a n s ,  o r
t h e i r  t r i b a l  c o u n c i l , '  s h a l l  b e  c o n s u l t e d  . 
i n  r e g a r d  t o  t h e  e x p e n d i t u r e  o f  s u c h  
m on ey ,  b u t  n o  p e r  c a p i t a  paymen '* s h a l l  
b e  made  e x c e p t  b y  a c t  o f  C o n g r e s s .

25 U . S .C .  § 3 9 8 b .  T h u s ,  by  t h e  e x p r e s s  t e r m s  o f  s e c t i o n  

3 9 8 b ,  t h e  f u n d s  o b t a i n e d  f r o m  T y o n e k ' s  o i l  a n d  g a s  l e a s e s  

w e r e  h e l d  i n  t r u s t  f o r  m em be r s  o f  t h e  V i l l a g e  a l o n e .  I t  w as
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1 c o m p l e t e l y  logical, t h e r e f o r e ,  for T y o n e k  to u s e  those funds 

in 1965 to b u i l d  h o u s i n g  f o r  V i l l a g e  m e m b e r s  only, and to 

a t t e m p t  to r e s t r i c t  the e x t e n t  to v h i c h  t h e s e  h o u s e s  w o u l d  

b e n e f i t  or be u s e d  b y  n o n - m e m b e r s  of T y o n e k .  I con clude 

that a s e c t i o n  16 I n d i a n  g o v e r n m e n t a l  entity, s u c h  as 

Tyonek, p o s s e s s e s  the a u t h o r i t y  to i m p o s e  r e s t r i c t i o n s  

u p o n  the u s e  of p r o p e r t y  h e l d  i n  t r u s t  f o r  the b e n e f i t  of 

its m e m b e r s ,  and to p r e v e n t  t h a t  p r o p e r t y  f r o m  b e i n g  

a l i e n a t e d  or d i m i n i s h e d .  I c o n c l u d e  t h a t  O r d i n a n c e  65-32 

c o n s t i t u t e d  a v a l i d  e x e r c i s e  o f  T y o n e k ' s  p o w e r s  as a 

s e c t i o n  16 governmental e n t i t y ,  a n d  t h a t  the a t t e m p t s  b y  

T y o n e k ' s  o f f i c e r s  to e n f o r c e  t h a t  o r d i n a n c e  t h a t  have b e e n  

c h a l l e n g e d  b y  the P u c k e t t s  a n d  t h e  S l a w s o n s  i n  this a c t i o n  

d i d  n o t  e x c e e d  the s c o p e  o f  T y o n e k ' s  s o v e r e i g n  power.

S i n c e  the t h i r d - p a r t y  d e f e n d a n t  o f f i c e r s  all w e r e  

a c t i n g  i n  t h e i r  r e p r e s e n t a t i v e  c a p a c i t i e s  a n d  w i t h i n  the 

s cope of t h e i r  a u t h o r i t y  as v a l i d l y  d e l e g a t e d  b y  Tyonek, I 

c o n c l u d e  t h a t  the c l a i m s  a g a i n s t  t h e m  a r e  b a r r e d  b y  t h e i r  

d e r i v a t i v e  i m m u n i t y  as o f f i c e r s  o f  the tribe. See H a r d i n , 

779 F . 2 d  a t  479-80. T h e r e f o r e ,  I d i s m i s s  the Pucketts' a n d  

t he S laws o n s '  thi .-d-party c l a i m s  a g a i n s t  T y o n e k ' s  o f f i c e r s  

f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

T h a t  w i l l  c o m p l e t e  this d e c i s i o n ,  w h i c h ,  as I 

h a v e  indicated,  w i l l  b e  f i l e d  w i t h  the Clerk, a n d  w i l l  

c o n s t i t u t e  the d e c i s i o n  in this case.



I a lso d i r e c t  the Clerk, u p o n  the filing  of 

the d e c i s i o n  to p r e p a r e  a f i n a l  o r d e r  d i s m i s s i n g  the 

claims of T y o n e k  a n d  the c o u n t e r c l a i m s  o f  the r e s p o n d e n t s  

a n d  to d i s m i s s  the t h i r d - p a r t y  c l a i m s  a g ainst Tyonek's
0

offic e r s .  T h e  .approval of the f i n a l  o r d e r  n r e p a r e d  b y  the 

C l e r k  s h a l l  c o n s t i t u t e  the f i n a l  j u d g m e n t  in this case. 

(Court a d j o u r n e d . )
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: MEMORANDUM State of Alaska
to : E r n s t  M m  H e r ,  C o m m i s s i o n e r  

D e p a r t m e n t  of E n v i r o n m e n t a l  
Conserve tion

FROM: W ILSON L. C ON DON 
A T T O R N E Y  G E N E R A L

By:
D o ugl as K. M e r t z  

A s s i s t a n t  A t t o r n e y  G e n e r a l

d a te : M ay 11, 1982 

FILE NO: 3 6 6 - 6 5 4 - 8 2  

TELEPHONE NO: 36 5 -3 600

s u b je c t : in d i an R e o r g a n i z a t i o n

A c t  C o u n c i l s  and V i l l a g e  
Safe W a t e r  Projects

Y o u  have a s k e d  our a d v i c e  on c e r t a i n  q u e s t i o n s  
r a i s e d  by r e p r e s e n t a t i v e s  of the I ndian R e o r g a n i z a t i o n  A c t  
C o u n c i l  of the V i l l a g e  of Minto. S p e c i f i c a l l y  y o u  have 
a s k e d  w h e t h e r  and u n d e r  w h a t  c o n d i t i o n s  the state m a y  
c o n t r a c t  w i t h  or m a k e  g r a n t s  to an IRA  c o uncil  to c a r r y  out 
p r o j e c t s  under  the V i l l a g e  Safe W a t e r  Act, A S  4 6 . 0 7 . 0 1 0  —
080. That act is a m e a n s  of f u n d i n g  w a t e r  and s e w e r  p r o­
jects in small u n i n c o r p o r a t e d  commun i t i e s  and s e c o n d  class 
cities. A  n u m b e r  of the u n i n c o r p o r a t e d  c o m m u n i t i e s  have  I R A  
councils, wh ichv are o r g a n i z a t i o n s  set up p u r s u a n t  to the 
I ndian R e o r g a n i z a t i o n  Act, 25 USC §476-477. M e m b e r s h i p  in 
IRAs is r e s t r i c t e d  to n a t i v e s  l i ving w i t h i n  the community.
In the past  there has b e e n  some c o n f u s i o n  as to w h e t h e r  the 
state c o u l d  m a k e  grants to or c o n t r a c t  w i t h  I R A  c o u n c i l s  or 
w h e t h e r  a d i f f e r e n t  e n t i t y  to r e c e i v e  the g r a n t  for the 
community, s u c h  as a n o n - p r o f i t  corporation,  w o u l d  b e  required.

T h e  V i l l a g e  Safe W a t e r  A c t  c a l l s .for two separate 
p hase s to the c o n t r a c t  process, the c o n s t r u c t i o n  p h a s e  and 
the o p e r a t i o n  phase of the facilities. F o r  the c o n s t r u c t i o n  
of faciliti es u nder the Act, A S  46.07.040 p e r m i t s  the d e p a r t­
me n t  to c o n t r a c t  w i t h  "public a g e ncies or p r i v a t e  n o n - p r o f i t  
organi zations, or o t h e r w i s e . "  T h e r e  is no l a n g uage in the 
s t a tute itself w h i c h  limits the d i s c r e t i o n  of the d e p a r t m e n t  
in c h o o s i n g  among t h e s e  altern atives, and the use of the 
p h r a s e  "or otherwise" m a k e s  the d e p a r t m e n t ' s  d i s c r e t i o n  
i ndee d broad. The o n l y  c o n c e p t u a l  d i f f i c u l t y  w e  p e r c e i v e  in 
u s i n g  the "otherwise" c a t e g o r y  to include IRA councils, is 
t he fact of the r a c i a l l y  e x c l u s i v e  m a k e - u p  of s u c h  o r g a n i­
zations. Art. I, sec. 3 of the A l a s k a  C o n s t i t u t i o n  p r o­
hibits d i s c r i m i n a t i o n  on the basis of race or color; this 
and other c o n s t i t u t i o n a l  p r o v i s i o n s  can b e  read as p r o­
hib i t i n g  the e x p e n d i t u r e  of p u b l i c  funds to the b e n e f i t  of 
a r a c i a l l y  e x c l u s i v e  group. However, we have o p i n e d  in the 
p a s t  that t here is no b a r  to the use of a r e s t r i c t e d  o r g a n i­
zation for d e l i v e r y  of e s s e n t i a l l y  p ubl ic s e r vices so long 
as that o r g a n i z a t i o n  a g r e e s  to p e r f o r m  the servi ces in a w a y  
w h i c h  is in fact n o n - d i s c r i m i n a t o r y  (see M e m o r a n d u m  of

02-001 A( R«v, 10/79)
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A d v i c e  by A s s i s t a n t  A t t o r n e y  G e n e r a l  R o d g e r  Pegues,
A p r i l  27, 1981). Thus, as a m e r e  c o n d u i t  for the d e l i v e r y  
of state benefits, we b e l i e v e  an IRA c o u n c i l  c o u l d  p r o perly 
r e c e i v e  such a c o n t r a c t  so long as it a g r e e d  to a clear n o n­
dis c r i m i n a t i o n  c l a u s e  w h i c h  a p p l i e d  to the e x e c u t i o n  and 
d e l i v e r y  of all service s r e n d e r e d  u n d e r  the contract.

A n o t h e r  p o s s i b l e  d i f f i c u l t y  is the fact that some 
IRA c o u n c i l s  have c l a i m e d  that u n d e r  f e dera l law the y are 
e n t i t l e d  to s o v e r e i g n  i m m u n i t y  for c e r t a i n  a s p e c t s  of their 
functions. As a m a t t e r  of s o u n d  p u b l i c  p o l i c y  and good 
sense, the state c o u l d  not, w e  believe, c o n t r a c t  w h e r e  the 
p o s s i b i l i t y  of such a c l a i m  existed. Therefore , b e f o r e  a 
c o n t r a c t  were e n t e r e d  into w i t h  an I R A  council, it w o u l d  be 
n e c e s s a r y  to h ave a c l e a r  an d e x p l i c i t  w a i v e r  of sovereign 
i m m u n i t y  for all p u r p o s e s  c o n n e c t e d  w i t h  that contract.
This o f fice w o u l d  b e  h a p p y  to p r o v i d e  m o d e l  l a n g u a g e  for 
s u c h  a waiver.

U n d e r  the a bove - c onditi ons, it w o u l d  be p r o p e r  for 
the d e p a r t m e n t  to c o n t r a c t  w i t h  an IRA c o u n c i l  for c o n s t r u c­
tio n  of a V i l l a g e  Safe W a t e r  facility. W e  do not m e a n  to 
imply, however, t h a t  the d e p a r t m e n t  is u n d e r  the o b l i g a t i o n  
to do so. F r o m  the w o r d s  of the statute, it is c l e a r  that 
the d e p a r t m e n t  has d i s c r e t i o n  as to w h i c h  type of grantee it 
w i l l  c hoose to c o n t r a c t  with. We have a l r e a d y  h a d  d i s c u s­
sions w i t h  y o u r  d e p a r t m e n t  as to d e v e l o p i n g  a p o l i c y  on this 
matter, and we see no legal i m p e d i m e n t  to a p o l i c y  w h i c h  
p e r m i t t e d  c o n t r a c t s  w i t h  IRA council s if those councils w e r e  
i n d e e d  r e p r e s e n t a t i v e  of the c o m m u n i t y  as a whole, but w h i c h  
d e c l i n e d  IRA p a r t i c i p a t i o n  if a substa n t i a l  p o r t i o n  of the 
c o m m u n i t y  c o n s i d e r e d  itself e x c l u d e d  f r o m  r e p r e s e n t a t i o n  b y  
that council. We w o u l d  b e  h a p p y  to p a r t i c i p a t e  w i t h  y o u  
f u r t h e r  in d e v e l o p m e n t  of such a policy.

The second, a n d  m o r e  difficult, q u e s t i o n  involves 
the p r o p e r  e n t i t y  for o p e r a t i o n  of the f a c i l i t y  once  it is 
completed. U n d e r  A S  46.07.050, it is the r e s p o n s i b i l i t y  of • 
the v i l l a g e  " g o v e r n i n g  body" to o p erate the facility. U n d e r  
s u b s e c t i o n • (c) of t h a t  section, the c o m m i s s i o n e r  m a y  "when 
neces s a r y "  r e q u i r e  the c r e a t i o n  of a n o n - p r o f i t  c o r p o r a t i o n  
for t h a t  purpose. A n d  in any case, w h e n  an u n i n c o r p o r a t e d  
c o m m u n i t y  b e c o m e s  incorj: crated under  state law, w h a t e v e r  
e n t i t y  is o p e r a t i n g  the f a c ility is then o b l i g a t e d  to turn 
o v e r  its p o wer s and d uties to the n e w  m u n i c i p a l  corporation. 
The stat ute does n o t  define "gover n i n g  body," so the initial 
q u e s t i o n  is w h e t h e r  an IRA council fits w i t h i n  that c a t e g o r y  
and is t h e r e f o r e  e l i g i b l e  to c o n t r a c t  w i t h  the state for 
o p e r a t i o n  of the facility. Since AS 46.07.050(c) h y p o t h e­
sizes a s i t u a t i o n  w h e r e  the "gove r n i n g  body" w o u l d  turn o v e r  
t h e  facil ities to a n e w l y - c r e a t e d  m u n i c i p a l  incorporation,



t h e n  c l e a r l y  " g o v e r n i n g  b o d y "  w a s  i n t e n d e d  to e n c o m p a s s  m o r e  
t h a n  s t a t e - c h a r t e r e d  m u n i c i p a l i t i e s .  H o w e v e r ,  w e  c a n  f i n d  
n o  r e c o r d  o f  a n y  c o n s i d e r a t i o n  b y  t h e  l e g i s l a t u r e  o f  w h e t h e r  
I R A  c o u n c i l s  w o u l d  q u a l i f y .  T h e r e  is n o  d o u b t  t h a t  in 
c e r t a i n  c o m m u n i t i t e s , a n  I R A  c o u n c i l  may, in fact, p e r f o r m  
f u n c t i o n s  w h i c h  to s o m e  d e g r e e  p a r a l l e l  t h o s e  u s u a l l y  p e r­
f o r m e d  b y  a r e g u l a r l y - c o n s t i t u t e d  l o c a l  g o v e r n m e n t .  In 
o t h e r  c o m m u n i t i e s ,  a n  I R A  c o u n c i l  m a y  b e  m u c h  m o r e  l i m i t e d  
i n  i t s  a c t i v i t i e s  a n d  m a y ,  in f a c t ,  c o e x i s t  w i t h  o t h e r  
b o d i e s  w h i c h  a r g u a b l y  f i t  w i t h i n  t h e  d e f i n i t i o n  o f  " g o v e r n­
i n g  b o d y " .  T h u s ,  if I R A  c o u n c i l s  w e r e  a l w a y s  to b e  c o n­
s i d e r e d  " g o v e r n i n g  b o d i e s "  w i t h i n  t h e  m e a n i n g  of  t h e  V i l l a g e  
S a f e  W a t e r  A c t ,  a n o m a l o u s  s i t u a t i o n s  c o u l d  r e s u l t  in  w h i c h  
t h e  c o u n c i l ,  a s  r e p r e s e n t a t i v e  o f  p a r t  o f  t h e  c o m m u n i t y ,  
w o u l d  in e f f e c t  c o m p e t e  w i t h  o t h e r  e n t i t i e s  r e p r e s e n t i n g  
o t h e r  p o r t i o n s  o f  t h e  c o m m u n i t y .

We b e l i e v e  the above d i f f i c u l t i e s  can b e  r e s o l v e d  
b y  r e f e r e n c e  to t h e  discretion, e m b o d i e d  in A S  46.07. 050(c), 
of the c o m m i s s i o n e r  to c o n t r a c t  w i t h  n o n - p r o f i t  c o r p o r a t i o n s  
r a t h e r  than g o v e r n i n g  b o d i e s  "when n e c e s s a r y . "  T h e  general 
i n t e n t  of the l e g i s l a t u r e  w o u l d  b e  f u l f i l l e d  b y  a process  in 
w h i c h  the d e p a r t m e n t  m a d e  an i n i t i a l  d e t e r m i n a t i o n  of the 
a c t u a l  d e m o g r a p h i c  a nd p o l i t i c a l  s i t u a t i o n  in the c o m m u n i t y  
in o r d e r  to d e t e r m i n e  w h e t h e r  any p a r t i c u l a r  e n t i t y  claim i n g  
status as " g o v e r n i n g  body" t r u l y  r e p r e s e n t e d  the c o m m unity 
as a whole. Thus, as in the a n a l y s i s  s u g g e s t e d  above in 
r e f e r e n c e  to the c o n s t r u c t i o n  phase, the d e p a r t m e n t  w o u l d  
look t o w a r d  w h e t h e r  any s u b s t a n t i a l  p o r t i o n  of the c ommu n i t y  
c o n s i d e r e d  itself u n r e p r e s e n t e d  b y  or e x c l u d e d  by that 
entity. If so, b y  d efiniti on, t h a t  e n t i t y  w o u l d  n o t  qualify 
as the " g o v e r n i n g  body" of the e n t i r e - c o m m u n i t y ,  a n d  the 
d e p a r t m e n t  would, o f  ne cessity, h a v e  to fin d a n o t h e r  o r g a n i­
zati o n  such as a n o n - p r o f i t  c o r p o r a t i o n  to o p e r a t e  the 
f a c i l i t y  on b e h a l f  of the e n t i r e  community.

T o  p u t  i t  in  m o r e  c o n c r e t e  ter m s ,’ th e  r e s u l t  is 
t h a t  in v i l l a g e s  with- I R A  c o u n c i l s  w h e r e  t h e  p o p u l a t i o n  is 
o v e r .w h e l m i n g l y  n a t i v e  a n d  n o  o t h e r  o r g a n i z a t i o n  b u t  t h e  I R A  
c o u n c i l  p e r f o r m s  f u n c t i o n s  p a r a l l e l  t o  t h o s e  o f  a l o c a l  
g o v e r n m e n t ,  t h e  I R A  c o u n c i l  c o u l d  b e  s a i d  t o  be, f o r  the 
l i m i t e d  p u r p o s e s  o f  t h e  V i l l a g e  S a f e  W a t e r  A c t ,  t h e  d e f a c t o  
" g o v e r n i n g  b o d y "  o f  t h a t  c o m m u n i t y ;  a n d  the I R A  c o u n c i l  
w o u l d  t h e n  b e  e l i g i b l e  f o r  a c o n t r a c t  f o r  o p e r a t i o n  of  the 
f a c i l i t i e s .  In c o n t r a s t ,  i n  a c o m m u n i t y  w h e r e  a s u b s t a n t i a l  
p o r t i o n  o f  t h e  p o p u l a t i o n  is n o t  e l i g i b l e  f o r  m e m b e r s h i p  in 
t h e  I R A  c o u n c i l  o r  w h e r e  a s u b s t a n t i a l  p o r t i o n  of t h e  p o p u l a­
t i o n  t h r o u g h  s o m e  m e a n s  m a k e s  c l e a r  t h a t  it d o e s  n o t  c o n s i d e r  
t h e  c o u n c i l  as r e p r e s e n t a t i v e  o f  t h e m s e l v e s ,  t h e n  the c o u n c i l  
c o u l d  n o t  be  c o n s i d e r e d  t h e  " g o v e r n i n g  b o d y "  o f  t h e  e n t i r e
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c o m m u n i t y  and it w o u l d  n o t  be e l i g i b l e  to h o l d  a c o n t r a c t  
for o p e r a t i o n  of the facilities. In the latter situation, 
c r e a t i o n  of a n o n - p r o f i t  c o r p o r a t i o n  w o ^ l d  b e  the s t a t u t o r i l y -  
m a n d a t e d  alternative. In e i t h e r  case, at such ti me as a 
s t a t e - c h a r t e r e d  m u n i c i p a l i t y  was created, o p e r a t i o n  of and 
title to the facilitie s w o u l d  h a v e  to be t urned o v e r  to the 
ne w  m u n icipality.

We do n o t  m e a n  to impl y by the above t h a t  an I RA 
c o unc il w h i c h  was found by the d e p a r t m e n t  to b e  the d e f a c t o  
e q u i v a l e n t  of a "governing body" would, in the eyes of the 
state, a c t u a l l y  h a v e  the status of a s e l f - g o v e r n m e n t .
Instead, we m e r e l y  b e l i e v e  t h a t  b e c a u s e  an I R A  c o u n c i l  may, 
in some instances, p e r f o r m  f u n c t i o n s  w h i c h  w o u l d  b e  p e r f o r m e d  
b y  an actual local g o v e r n m e n t  if such existed, it is w i t h i n  
the intent of the l e g i s l a t u r e  to c o n s i d e r  such a c o u n c i l  a 
"gover ning body" of the c o m m u n i t y  w i t h i n  the l i m i t e d  m e a n i n g  
given to that t e r m  by the l e g i s l a t u r e  in AS 46.07.050. A n d  
fi n a l l y  w e  r e p e a t  w h a t  should be clear, that to q u a l i f y  as a 
"gover n i n g  body" for p u r p o s e s  of r e c e i v i n g  state a u t h o r i t y  
to operate the V i l l a g e  Safe W a t e r  facilities, the counc il 
w o u l d  once ag ain have to agree to o p e r a t e  the f a c i l i t i e s  and 
d e l i v e r  the services w i t h o u t  d i s c r i m i n a t i o n  and w o u l d  have  
to w a i v e  w h a t e v e r  sov ereign i m m u n i t y  they er.joy.

P l e a s e  let us know if y o u  have any f u r t h e r  questions.

D K M r c d d



MEMORANDUM State of Alaska
TO: Marty Rutherford, Director d a t e :

Municipal & Regional Asst. Div.
Dept, of C o m m unity & f il e  no .:

Regiona l Affairs 
THRU: TELEPHONE NO.:

SUBJECT:

FROM: Harold M, Brown
A t t orney General

Assistant A t t o r n e y  General 
Governmental A f f a i r s - J u n e a u

July 15, 1986

663-86-0548

465-3600

Transfe r of nonprofi t 
corporation's assets 
a c q uired w i t h  u n i n­
corporated co mmunity 
aid grant money

You have asked us w h ether a nonprof it corpora tion 
formed to receive and spend aid to u n i n c o r p o r a t e d  communities 
under ch. 60, SLA  1981 may, upon dissolution, convey its assets 
to a Native council. We have conclude d that once aid m o n e y  has 
been distributed to and spent properly by a qualif ied corporate 
entity, neither the community aid l egislation nor the d e p a r t­
ment's regulations pr ohibit a conveyance of the corporation's 
assets. While w e  encourage the transfer of assets to another 
nonprofit corporation, we believe that, under the provisions of 
the corporations code pertainin g to the di ssolution of nonprof it 
corporations, a N a tiv e council could receive the assets along 
w i t h  the liabilities of the n o n p rofit  corporation. However, in 
no evenc should a transfer be a p p r oved unless the recipient 
agrees to use the assets in a n o n d i s c r i m i n a t o r y  w a y  for the b e n e­
fit of the community and for a public purpose, to w a i v e  sovereign 
immunity w i t h  respect to the corporation's liabilities and the 
operation of the assets, and to transfer capital projects f i­
nan c e d  under ch. 60, SLA 1981 to a m u n i c i p a l i t y  if one is later 
incorporated.

I. BAC KGROUND

When t h e  l e g i s l a t u r e  c r e a t e d  t h e  u n i n c o r p o r a t e d  commun­
i t y  a i d  p r o g r a m  i n  ?.ch. 60 ,  SLA 1981 , i t  s p e c i f i e d  t h a t  o n l y  " a n  
i n c o r p o r a t e d  e n t i t y  o r  a  f e d e r a l l y  c h a r t e r e d  e n t i t y  t h a t  d o e s  n o t  
p o s s e s s  s p v e r e i g n . , i .m m un i t y "  c o u l d  r e c e i v e  a n d  s p e n d  a n  u n i n c o r p o ­
r a t e d  c omm un i tyIs* a i d  e n t i t l e m e n t .  Sec. 2(c). Where more than 
one  entity from a  co m m unity qualified, p r e f e r e n c e  was g i v e n  t o  a 
n o n p r o f i t  c o r p o r a t i o n  o r g a n i z e d  f o r  r e c e i p t  o f  the a i d .  I d .

The legislature directed that the aid mon ey be spent 
for social services, capital projects, or operating expenses of 
capital projects. Sec. 2(d), ch. 60, SLA 1981, Before receiving 
aid money, a q u a l i f i e d  entity was r e q uired to submit a resolution 
adopted by it that identif ied how the m oney w o u l d  be spent under 
the program, id enti f i e d  each p a r t y  owning a capital project for 
w h i c h  money  would be spent or that would- be responsi ble for the
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maintena nce and op eration of a capital project, and agreed that 
each capital project for w hich m o n e v  w o u l d  be spent under the 
pr ogram would be ope rated on a n o n a i s c r i m i n a t o r v  basis for the 
benefit of the public" Sec. 2(e) (emphasis added).

Al t h o u g h  the legislature a ntici p a t e d  that nonpro fit 
corporations w o u l d  be formed to receive and spend the u n i n c o r p o­
rated community aid, it made no provision in ch. 60, SLA 1981 for 
the disposition of assets of such corporations upon dissolution. 
This is problematic because the corporations were expressly a u­
thorized to spend the aid mon ey on capital projects (defined as 
public facilities or equipment that m a y  be n e c e s s a r y  tc c o n­
strue::, operate or m a i n t a i n  a public facility or service). C a p i­
tal projects, unli ke social services or ope rating expenses, are 
tangible assets that continue to exist after the m o n e y  has been 
spent. The general question is what should be done with these 
assets if the nonp rofit corporation that paid for them w i t h  aid 
m o n e y  under the ch. 60 p r o g r a m  is dissolved; specifically, you 
ask whether a Native council, an entity that could not receive or 
spend the aid money, can nevertheless be the re cipient of assets 
purchased w i t h  aid m o n e y  in a corporate dissolution. */

II. THE COMM UNITY AID PROGRAM

It is clear that a Native council could n e v e r  have 
qualif ied to receive and spend the aid m o n e y  und er ch. 60, SLA 
1981, as long as they m a i n t a i n e d  that they p o s s e s s e d  s o v e r e i g n  
immunity. See 1982 Inf. Op. A t t ' y  Gen. (July 12; 663-82-0767); 
1981 Inf. Op. A t t ' y  Gen. (Oct. 2; J 6 6 - 0 1 9 2 - 8 2 ) . However, the 
u ninco r p o r a t e d  commun ity aid p r o g r a m  legislation is silent on the 
subject of w h e ther such a council can later assume control of 
p r o p erty p u r c h a s e d  by a community nonprofit c orpor ation w i t h  a^d 
dollars. The only limitation of any kind on ownership of capital 
projects is found in a p r o g r a m  regulation, 19 AAC 44.045(d), 
w h i c h  provides

*/ The situation before you involves the Black River Corp or a t i o n  
Tn the village of Chalkyitsik. The corpor a t i o n  r e c e i v e d  
$83,491.45 before it was involuntarily di ssolved A pr il 15, 1986 
for failure to file a required biennial report w i t h  the c o m m i s­
sioner of commerce a nd economic development. We u n d e r s t a n d  the 
Tanana Chiefs Conference has proposed on behalf of the c o r p o r a­
tion that the corporate assets, but not the liabilities, be 
transferred to the Native council of Chalkyitsik. The c o r p o r a­
tion will not be r ecei v i n g  any further aid payments because it is 
not in good standing and the p r ogra m ended June 30, 1986.
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(d) Before receiving a grant from the u n i n­
corporated community aid account, the entity must 
agree in writing to transfer ownership of capital 
projects financed under this chapter to the m u n i c­
ipal government if the., community incorporates as a 
city u n d e r  AS 29.18.

This limitation is reflected in the b o ilerplat e of your grant 
agreements, in A r ticle 19 of A ttac hment A. In the instant s i t u a­
tion, however, no m u n i c i p a l i t y  has been formed and the capital 
project financed by the aid p r o g r a m  has r e m a i n e d  in the control 
of the local nonpro fit corporation, w h i c h  is n o w  involuntar ily 
dissolved.

Your regulations appear to contemplate an end to d e­
partmental oversight over the use of aid m o n e y  upon complete e x­
penditure of a community's aid entitlement and submission of a 
final financial report. 19 AAC 44,085. While the departm ent is 
o bligated to p ay the aid only to a qualified entity and to see 
that the m oney is spent in accordance w i t h  the r egulations and 
the entity's resolution, neither the legislation nor the r e g u l a­
tions direct the department to manage ongoing use of the f a c i l i­
ties or equipment once purchased. Consequently, unless there is 
relevant language in your grant agreements of w h i c h  we are u n­
aware, we conclude chat disposition of these assets by a n o n p r o f­
it corporation upon  dissolution is gene rally c ontroll ed by AS 
10.20.290 -- 10.20.452, subject to a few specific conditions.

III. THE CORPORATIONS CODE

The law governing formation, operation, and d issolutio n 
of nonp rofit corporations is found in the corporations code, AS 
10.20. A r ticle 5, specifically AS 10.20.290 -- 10.20.452, covers 
dissolution. The law clearly provides a p r o c edure for d i s t r i b u t­
ing the assets of a nonprofit corporation in the process of d i s­
solution. First, all liabilities and obligations of the c o r p o r a­
tion must be paid  and discharged, or adequate p r o v isi on for them 
must otherwise be made. AS 10.20.295(1). This requires the c o r­
poration to take care of all liabilities and obligations before 
transferring any assets, or to make some other pr ovision (such as 
having the transferee assume the liabilities w i t h  the assets). 
Second, in the case where some condition requires return, t r a n s­
fer, or conveyance of assets in the event of dissolution, the 
assets must be returned, transferred, or conveyed accordingly. 
AS 10.20.295(2). Because there is no express language governing 
transfer of corporate assets in the program's legislation, r e g u­
lations, or grant agreements, we do not believe this section m a n­
dates any specific transfer, to the state or to any other party, 
upon dissolution.
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Third, and most significantly,

The assets of a c o rpora tion in the process of 
d i s s o l u t i o n  shall be appl ied and distributed as 
f o l l o w s :

(3) assets received  and held by the
c o r p o r a t i o n  subject to limitations permitting 
their use only for charitable, religious, e l e e m o s­
ynary, benevolent, educat ional or similar p u r­
poses, but not held upon a condition requiring 
return, transfer or conveyance by reason of the
dissolution, shall be transferred or conveyed to 
one or more domestic or foreign corporations,
societies or organizations engaged m  activities
s u b stantia lly similar to chose or the dissolving 
c o r p o r a t i o n , under a plan of distribution adopted 
as provi d e d  in this chapter;

AS 10.20.295(3) (emphasis added). In this case, the assets were
received and held by the corporation subject to the legislative
limitation that they be operated on a n o n d i s c r iminator y basis for 
the benefit of the public. Sec. 2(e), ch. 60, SLA 1981. S i m i­
larly, the grant a greement req uired that expenditure of the aid 
m o n e y  be for a p ub lic purpose. For these reasons, the capital
project funded by aid m o n e y  can only be transferred or conveyed
by the c o r p o r a t i o n  "to one or mo re domestic or foreign c o r p o r a­
tions, societies or organizations engaged in activities s u b s t a n­
tially similar to those of the dissolving corporation." AS 10.- 
20.295(3).

We w o u l d  encourage transfer to another A l a s k a n  n o n p r o f­
it corporation, a l t h o u g h  we believe that a Native council can 
qualify to r e ceive assets under the definition above. However, 
in no event s h o u l d  the transfer of assets to a Native council be 
a l l owed w i t h o u t  •‘■a w a i v e r  of so vereign immunity w i t h  respect to 
the operation of those assets. The w a i v e r  must be broad enough 
to prote ct the rights of any creditors of the d i s s olved c o r p o r a­
tion. Additionally, any successor in interest to the nonprofit 
corporation is bou nd to operate or use those assets on a n o n d i s­
criminatory basis for the benefit of the public and for a public 
purpose. Finally, the transferee must agree to transfer any c a p­
ital projects financed under the ch. 60 p r o g r a m  to a m u r ’cipality 
if one is later incorporated. We will ask the Departmen f C o m­
merce and Economic Development to confer w i t h  you upon re>_ .pt of
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a plan of dist ribution for the corporation at issue to verify 
that these conditions are met.

In closing, we make several final observations. A  d i s­
solved c orp oration that owns real or pers onal p r o p e r t y  continues 
to exist through its b o a r d  of directors for five years after the 
date of dissolution for the purpose of conveying, transferring, 
or releasing the real or personal property. AS 10.20.452. A d d i­
tionally, a dissolved corporation continues to exist through its 
board of directors for the purpose of being made a party in any 
action or proceedin g arising before dissolution and involving the 
title to real or personal property. Id. In no case w o u l d  a 
transfer of assets be legal without first making some p r o v i sion 
for liabilities in a plan of distribution. AS 10.20.295(1). If 
the dissolving corporation does not submit a plan of d i stri bution 
to the commissioner of commerce and economic development, the 
assets will  eventually escheat to the state. AS 38.95.200(b), 
sec. 12, ch. 133, SLA 1986.

We hope this helps you in dealing with future d i s s o l u­
tions of nonprofit community corporations, whether v o l u n t a r y  or 
involuntary.

SDC/pjg

cc: Willis Kirkpatrick, Director
Div. of Banking, Securities & Corporations 
Dept of Commerce & Economic Development

J e f f  Bush, Assistant  Attorney General 
Dept of L a w  - Commercial Section

Doug Mertz, A s s i sta nt Attorney General 
Dept of L a w  - Natural Resources Section



February 17, 1987

H o n o r a b l e  Arliss Sturgulewski 
Chair, Community & Regional 

Affairs Committee 
Al a s k a  State L egislatur e 
P.O. Box V 
Juneau, A K  99811

Re: SB 5 0 j disso l u t i o n  of a m u n i c i p a l i t y 1 

D e a r  Senator Sturgulewski:

You have re quested our opin ion on s e v eral questions 
r e g a r d i n g  sec. 2 of SB 50. The questions w i l l  be a n s w e r e d  i n d i­
vi d u a l l y  below.

1. Are there statutory or c o n s t i t u t i o n a l  problems w i t h  
the distribution o f  public assets to a group w h i c h  m a y  limit the 
decisio n m a king process on h o w  those assets are u s e d  to only m e m­
bers of the group, or to some portion of the p o p u l a t i o n  of the 
former m u n i c i p a l i t y  less than all the r e g i s t e r e d  voters?

The basic constitut ional p r o b l e m  in this section arises 
because it w o u l d  have p ublic assets of a d i s s o l v e d  m u n i c i p a l i t y  
d i s t r i b u t e d  to n o n p u b l i c  entities, i.e., p r i vate n o n p r o f i t  c o r p o­
rations and Native councils orga nized under  the Indian R e o r g a n i­
zation Act. Article IX, sec. 6 of the A l a s k a  Const i t u t i o n  says, 
"No ... public p r o p e r t y  shall be transferred, ... except for a 
p u b l i c  purpose." A r ticle X, sec. 2 requires all local government 
power to be v e s t e d  in cities and be oughs. Both p r i v a t e  c o r p o r a­
tions a n d  IRA councils (whose me mber s h i p  is r e s t r i c t e d  by federal 
law to Natives) are n o t  elected by or r e s p o n s i b l e  to the entire 
electorate. We believe it w o u l d  be u n c o n s t i t u t i o n a l  to transfer 
public assets to p r i v a t e  organizations w h i c h  m a y  not serve as 
substitute local g o vernments u nder the A l a s k a  Constitution, and 
to a l l o w  those organizations to make d i s c r e t i o n a r y  decisions 
about assets w h i c h  belong to the entire p o p u l a t i o n  o f  the d i s­
solved municipality. The concern here is r e s p o n s i b i l i t y  to the 
entire population of the former municipality, not just to r e g i s­
tered voters.

However, o c c asionally  a local n o n p r o f i t  or Native c o u n­
cil m a y  be in the best position to administ er local assets, par-
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ti c u larly when it has broad support from the community. In such 
cases, it m a y  be poss i b l e  to a c c o m p l i s h  almost the same and d e­
spite the restric tions n o t e d  above, through the device of r e t a i n­
ing title to the assets —  and u l t i m a t e  con trol —  in the state, 
but c ontracting w i t h  a local o r g a n i z a t i o n  to a d m i n i s t e r  assets. 
Such delegations m u s t  be subject to strict controls to insure 
public  access to facilities and state oversight, a n d  truly d i s­
cretio n a r y  g o v ernmental a u t h o r i t y  m a y  not be delegated. But, 
d a y - t o - d a y  o p e r a tion of the former m u n i c i p a l i t y ' s  assets m a y  be 
t u rne d over to a local p r ivate  entity. We believe this can be 
a c c o m p l i s h e d  u n d e r  p r e s e n t  law.

2. A r e  there statutory or co nsti t u t i o n a l  problems w i t h  
the d i stributi on of public  assets t_o a group w h i c h  m a y  e xpa nd the 
decision m a k i n g  process on h o w  those assets are u s e d  to include 
m e m b e r s  of the group w h o  are not r e g i s t e r e d  voters?

Please see the answer to qu est i o n  1.

3. Does the Local B o u n d a r y  Commission (LBC) have the 
power to place b i n ding conditions on the a ssignmen t of assets and 
the pro vision o f  services?

Yes. The powers and duties of the LBC are listed in AS 
44.47.567. Furthermore, sec. 2 of SB 50 gives the LBC the s p e­
cific power n e e d e d  to p r o v i d e  for the d i s t ribution of assets and 
liabilities upon dissolution of a municipality.

We hope this m e m o r a n d u m  adequa t e l y  addresses your c o n­
cerns. Please do not hesitate to contact this office if you have 
fu rther questions.

S i n c erely yours,

GRACE B ERG SCHAIBLE
A T T O R N E Y  GENERAL

By:
M a r j o r i e  L. O dland  

As s i s t a n t  A t t o r n e y  General

M L O / p j g

cc: Hon. Dav id Hoffman, C o mmissio ner
Depar t m e n t  o f  C o m m unity &

Regional Affairs
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February 1987

Dan Bockhorst
Div. of Municipal & Reg. Assistance 
Dept, of Community & Regional Affairs 
Anchorage, Alaska 99508 
949 East. 36th Ave. Suite 404

Unorganized Borough 
FOB 19
Aleknagikm Alaska 

99655

Dan Bockhorst:

We the people of the Unorganized Borough including the 40 square 
mile area northwest of the City of Dillingham Petition our Un­
organized Borough Assembly to be called into session..

On April 24, 1986 the City Council of the City of Dillingham 
passed a resolution authorizing the filing of a petition for 
annexation of 918.25 square miles of territory under the provi­
sions of 29.Ob.040(b). On May 1, 1986, the Department of Com­
munity of Regional Affairs received the authorized petition.
Under 19 aac 10.530, the city published notice of the filing 
of its petition on June 27 and .iuly 4, 1986, in the Bristol Bay 
Times but not in commonly understood terms and during time when 
most people were fishing or cut off from the City of Dillingham 
bv heavy rains and the resulting marshy conditions. Most of the 
people outside of the City of Dillingham and many of those city 
residents never to this day have seen the map published at that 
time and those who did found it confusing and misleading in that 
it was fuzzy and titled Existing & Proposed Boundary but with no 
clarity as to where the existing boundaries were nor any listing 
of territory covered by the proposal.

On April 23, 1986, the City of Clark’s Point submitted a 
petition for annexation of area included within the territory 
proposed for annexation by the City of Dillingham. The State 
of Alaska Department of Community and Regional Affairs received 
this petition and passed it on to the Local Boundary Commission.

Opposition to the City of Dillingham's proposal lined up:

May 25: Saguyak incorporated (Clark's Point Native Corporation)
June 12: Choggiung Limited (Dillingham Native Corporation)

(objecting to certain points. What these points are,
may only now, in February 1987, be coming to the
surface)

July 24: Secretary for the City council of Manokotak

On October 4, 1986, a public hearing was conducted by the Local 
Boundary Commission in Dillingham and one in Clark's Point.
There does not appear to have been an attempt to contact pro­
perty owners in the areas of annexation before these hearings, 
at least not in the area proposed to be annexed. Many people
were totally ignorant of fact that they had been included and even
upon hearing of the hearings though they were for Clark's Point 
residents and Dillingham residents only. The attitude was one of 
"Gee, I hope these two cities work out their differences."

After the public hearings, rumors were that the City of Dillingham 
had left out Warehouse Mountain Remote Parcel/Open to Entry State 
Land.



At this point it became apparent that the submission of competing 
annexation requests was motivated by the desire of Dillingham 
and Claris's Point to obtain the revenue generated by raw fish 
taxes. This would be available to them only through annexation 
of at least a portion of Nushagak Bay. In order to justify 
reaching out that far as a city, Dillingham had to take into 
it's boundaries what was in between to make it contiguous ter­
ritory to its boundaries. (19 AAC 10.070(1))

The Local Boundary Commission told the two cities to compro­
mise and revise their boundary requests with how they could 
share revenues and municipal services. October 24th, the two 
cities met with the Department of Community and Regional Affairs, 
but even with help they could not come to a resolution of their • 
conf1 icts.

By now it was November. After the meetings with Clark’s Point 
the City of Dillingham City Council Members passed Resolution 
#86-66 requesting the Local Boundary Commission to judge the com- 
eting annexation petitions on their own merits.

It is difficult to say how many people actually ever saw the 
petitions to evaluate their accuracy as to facts.

Questions arose raising concerns of a regional nature:

November 3: 

November 4:

November 21

Npvember 21

The Bristol Bay Native Corporation (the regional 
corporation) raises issues.
70 landowners submitted a petition in opposition 
Department of Community and Regional 
Affai rs
John Pearson, City Council Member in the City of 
Dillingham representing himself submitted a letter 
rebutting the arguments against annexation pre­
sented by Marie Luckhurst and the 70 landowners 
peti ti oners
William P. Johnson's letter arrived in the Depart­
ment of Community and Regional Affairs questioning 
the revised western boundaries of the annexation 
area. It noted that "the City Council pulled back 
the boundaries sufficiently to exclude all City 
Council and immediate family members who staked 
land within the State Open to Entry Area."

Right after this,tne Alaska Attorney General's office was request 
ed to provide advice on how the Local Boundary Commission should 
handle two proposals for annexation where the proposals overlap 
in the area to be annexed.

On November 13th, the Attorney General advised the Department of 
Community and Regional Affairs that the common law doctrine of 
"prior jurisdiction" should be applied in this instance. This 
meant the Local Boundary Commission should act on Clark Point’s 
petition first and on November 22nd they did and then acted upon 
the proposed annexation request from the City of Dillingham.

By December most people did not know what was going on with the
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proposed boundaries for annexation. The only two year round 
residents of the Warehouse Mountain Remote Parcel/open to Entry 
Land (Township 12 South. Range 56 West, Seward Meridian. Alaska/
Warehouse Mountain Remote Parcel Area 9051/Open to Entry Land) 
received rumors that they "may have been left in the boundaries" . 
and Roslyn Gallagher went to the City Manager s office and asked 
the secretary "Are we in the boundaries?" The secretary said,
"I don’t beleive so." There in the in/out box was the map so 
Roslyn made a copy and took it home where her husband Gary 
Gallagher compared it to the survey map. Even then it was 
difficult to be sure because the map was so small, that was used 
to send in on the proposed boundaries, and there was no mention 
of the Warehouse Mountain area in terms the Gallaghers could 
understand. This was the day before the revised boundaries went 
to the Local Boundary Commission.

Almost immediately after this the Gallaghers learned, also, from 
rumor that Council had pushed back boundaries to exclude Council 
members and immediate members of their families who staked land 
within the Open to Entry Land. The Gallaghers and other members 
of Dillingham and the adjacent communities and areas were 
offended that this had taken place and considered this behavoir 
unworthy of those hwo hold public office. They also felt that the 
Warehouse Mountain area is rural and separating part of it into 
city boundaries was not warranted.

In January, Gary Gallagher went to Anchorage where he met with Tom Hawkins, a 
Land Manager. Hawkins refered him to Dan Bockhorst, Supervisor of Grants Admin 
istration Section/Local Boundary Commission Staff, Department of Community 
and Regional Affairs, Municipal and Regional Assistance Division. Dan Bockhorst 
sent Gary a. copy of a page from the government municipal code which reads as 
fol1 ows:

, Sec. 29.4J.580. Differential tax zones. A city may by ordinance establish,
alter, and abolish differential tax zones to provide and levy property 
taxes for services not provided generally in the city or a different level 
of service than that provided generally in the city. (12 ch 74 SLA 1985)

Dan Bockhorst also sent the Gallaghers a copy of the Statement of Decision for 
Annexation or Territory to the City of Dillingham that by then had already 
gone to the State Legislature. It had a date of December 10, 1986 on it and 
was signed by Alaska Local Boundary Commission Robert Eder, Chairman and attest 
ed to by staff Member Gene Ksni (spelling is hand written and unclear).

Mr.&Mrs. Gallagher live in Warehouse Mountain, an area that begins about three 
miles from the present boundaries of the City of Dillingham arid is marshy tundra 
with occasional outcroppings of high spruce covered ground capable of sustaining 
human settlement. The area is commonly called Warehouse Montain and appears 
as Warehouse Mountain on National and State maps. The Gallaghers are the only 
year round settlers in the Warehouse Mouitain area. They travel the 4 3/4 
miles from the Aleknagik Lake Road by threee-wheeler, snow machine or on foot. 
There is only a short road through Choggiung Native Corporation land and most 
of the year, this road is impassable.'. The laud al’ler this road drops down hill 
where the Gallaghers travel across marshy tundra and open springs, forced to 
follow a different route than that planned by the designers of the "Warehouse 
Mountain Paper Road." (referred to herein as "paper road" because that is where



' it will probably stay "on paper in a state enginer’s office.") There are 
places where the road is planned over areas where the bottom drops out. Local 
contractors who are familiar with the cost of filling holes with gravel in the 
building of roads estimate that to build the planned road could cost as much 
or more than 3.5 million dollars.

The Gallaghers by February were reading the State Constitution, the State 
Statutes and the State Administrative Codes trying to figure out how to remedy 
what had happened.

It was obvious to them, upon reading the Conclusions of Law and the Findings 
of Fact of the Alaska Local Boundary Commission, that the case for annexation 
of the approximate 40 square mile area northwest of the City of Dillingham that 
included part of the Warehouse Mountain Remote Parcel/Open to Entry Land was 
falsely represented.

The boundary also includes land that extends Dillinghams boundaries to include 
a remote area of Wood River. There is a small settlement of homes in the area. 
These people are also opossed to the annexation. They have had their homes in 
the area for years and do not feel the City can extend services to them with- 
,out access to the area by roads. They also must get to their homes by three- 
wheelers, snow machines, (or skiffs, summer only).

The land the City identifys as developed land immediatlv adja­
cent to the Aleknagik Lake Road has also, been included. Those 
residents that bought property in the 4 subdivisions known as 
Ahklun View Estates, Ahklun View Estates North, Ahklun Sub­
division III and Lars D. Nelson Subdivision, were aware of the 
fact that their Lots were outside City Limits. These people 
bought property "Out the Road" to get away from the City Limits 
and were told by Choggiung at the time that they would be in­
formed, i f  I.hr* City p l a n n e d  t o  annex them and (.lint, it would go 
to a vote of the affected people. These people were not person- 
nallv informed of the City's plans to annex them. Services out 
the road are last on the list because the City small maintenance
crew has priority to take care of City Streets.

<
CRITIQUE OF FINDINGS OF FACT:

Item 10, "The annexing city has demonstrated that it is capable 
of and willing to extend full municipal services to the identi­
fied 40 square mile area northwest of the City of Dillingham in 
immediately upon annexation." The Gallaghers find it morally 
repugnant to see others endure hardship in the City of Dilling­
ham in order to provide the cost of gravel to fill up the bog 
to make a road for them so that they may enjoy municipal ser­
vices. But, they say, "We are not going to bo "in" a "City" and 
expect less.

At a recent city Council Meeting, Gary Gallaher challenged 
Nary Darling, city Council Member, to get a fire truck and he‘d 
borrow a set of checkered flags to start her off just to see how 
long it would take her to get into his cabin at Warehouse 
Moun t.n i u.

Two days later someone tried to drive some kind of a truck in



and make it, only six feet or so from the Aleknagik Lake Road 
before they were stuck. Whoever it was broke down a large 
spruce tree to the base, using it and a winch to get pulled out. 
the City Council may be willing to provide services out there 
but that wi 1 1 ingness on paper does not make them capable.

I tern 14, "Using of a method other than legislative review for 
annexation of the identified 40 square mile area northwest 
of the City of Dillingham would have been in appropriate." In 
this item, the report indicates 'There is no indications they 
want to do so, or will do so" when mentioning the option the 
Local Boundary Commission has in Place: LOCAL ACTI ON/ELECTI ON.
Even though the decision may not rest with the people of the 
area to be annexed, the people have the right to know and the 
right to representation.

The people of the State of Alaska when delegating authority, 
do not in doing so give their agencies the right to decide what 
is good for people to know and what is not good for them to 
know.

It is the policy of the State of Alaska to encourage settlement 
of its land and the development of its resources by making them 
available for maximum use consistent with the public interest. 
(State Constitution, Article VIII, Section 1)

The Gallaghers plan a small scale farm on their little five 
acre ridge but so far have been unable to get their garden to 
grow. They are not clear now that they can go on with their 
development plans and are puzzled that the Department of Natural 
Resources was not involved in the decision making processs since 
most of the land is presently subject to this agency's protect- 
i on.

A local boundary commission or board shall be established by 
law in the executive branch of the state government ... The 
commission or board, subject to law, may establish procedures 
whereby boundaries may be adjusted by local action. (State 
Constitution, Article X, Section 12)

Neither year round residents nor land owners were informed 
regarding the changes in boundaries nor were they informed 
regarding the options they could exercise according to the 
procedures established by the Boundary Commission itself.

Because the people of the approximate 40 square mile area north­
west of the City of Dillingham have been mis-represented either 
to or by the Boundary Commission and have not been privy to full 
disclosure of matters affecting service delivery and economic 
development of natural resources, we believe we have a right to 
democratic representation from a regional form of government 
which might better serve us than a city government.

The Legislature shall provide for the performance of 
services it deems necessary or advisable in unorganized 
borough, allowing for maximum local participation and



responsibility. The legislature may also exercise any 
power or function in any unorganized borough which the 
assembly may exercise in an organized borough.
(State Constitution. Article X, Section f»>

We the people call our unorganized borough into session.

As proud members of the State of Alaska we want nothing less 
than responsible democracy.

February 4. 1987, Roslyn (In llnnher sent the I'o I lowing telexed 
message to each leglislature. representative and each committee:

SUBJECT: Unorganized Borough Assembly

Annexation 40 Square Mile area Northwest of Dillingham Warehouse 
Mountain Open to Entry Remote Parcel Area 9051 Local Boundary 
Commission Facts item l, 10 and 14 mis-represented. We call 
our unorganized borough assembly (State legislature) into session 
(Constitution Article X, Section 6, Section 12. Article VIII, 
Section l)

February 5, 19S7, Thomas Tilden, P.O.Box 780, Dillingham-- 
signed the petition being circulated against the City of 
Dillingham's proposed annexation. This is significant in that 
Tilden is one of Dillingham's City Council Members and he is 
one who has actually traveled into the territory proposed for 
annexation, into Warehouse Mountain in the area of the Gallagher 
area 5 acres, and Wood River Remote area.

February 0, 1987 an article appeared in the Bristol Bay Times,
on page 3 under petition Drive "The commission denied both 
cities claims to the water, but gave Dillingham the 40 
square miles of land including 9 square miles of the Open to 
Entry Land the City never asked for."

February 9, 19S7, Marie Luckhurst sent the following telex;

SUBJECT: proposed Annexation by the City of Dillingham

To our Senators and Representatives-mutter of annexation of 
City of Dillingham -Request you to support and present our per­
sonal letters, Petition by landowners and petition to the Sta*e 
Legislature. (in-route) during final decision by the Legislature 
on Feb 20, 1987.

Letters and landowners petition sent to llerrman-Peti tion to 
Legislature in-route Herrman, Sturgelewski, Zaroff, Springer.

We believe the City Council of Dillingham is not acting respon­
sibly in their decision to annex the identified 40 square mile 
area northwest of the City of Dillingham. The enclosed petition 
.supports l lie hoi i e fs of I lie r i I i zens of Di I I i nghnm and Ihe area 
residents who will be affected. A whole communits' is being 
affected by the few City Council Members decision.

We hope you will Consider the evidence and truths.



Written and Signed "by the people" and make your decision to 
Pi .sapprove the Petition for Annexation of territory to the 
Cits* of Dillingham known as "the idonl.ifind area AO square mil 
northwest of the City of Dillingham.;;

CLERKS, UNORGANIZED BOROUGH
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annexation
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■ The proposed land area to be annexed to plied to their properties, too .'H ow ever^
the City o f Dillingham may become of- r specific exemptions apply such as Native
ficial by'Marchj 1987. The recent L,ocal" allotments,-which 'are not; taxcd>Rm'frt**«». 
Boundary Commission decision to approve 1 Based on the existing mill rated, an owneiy- 
the annexation o f approximately forty of a $100,000. house (including land)
square miles of land area will now be for- would have an annual property tax bill of
warded to the Alaska Legislature for final $300. This 3 mill rate is among the lowest .
authorization during this session. •: in the stale at thistime. Also, the eligible: 
What does this mean for the residents and propertierwill hot,be':'taxable until theJ988r 

property owners within the annexed area? tax year.*'
Municipal services including police, fire, Will all of the existing city laws and
and emergency medical will be provided regulations apply to the annexed area? p ie ;, 
to this-area. The residents will also be in- Dillingham Municipal Code applies'to.the>' 

-  eluded -.within - the Dillingham. School • entire city. However, the City.. Council .. 
District. Residents will continue to have does have the authority to amend fiie'ex-- 

. access to: the existing “ downtown”  isting code and will undertake a review of, 
facilities including the library/museum,- the code as it applies to the annexation-- 
dock, harbor and the streets and sidewalks a re a /-•
What will this cost me? It takes money

• ’ i iu . •' v
Comments, or questions' can be directed t 

to provide,services and operate and main- to City Hall (842-5211) or the City Coiln- 
tain facilities. The City of Dillingham pro- cil members. 
perty tax provides revenues to defer some *:• '•
o f these costs. . • !-;r v'by Jeff Labahn
Property owners within the annexed area ‘ : Dillingham City ManagerA-

will have the city-wide 3 mill tax levy ap-



P A M  Q o C k .H o iz .S t

Unorgan i zed Borough Proc I a imat i on to our Proc I a i med 1987 Fob/8 
Soul hwest Region/AIaska in tho interest of I hr* general good.

Ci Li 2:0ns do make Lli is solouiou proc laimation that there be no 
passing into law of tho annexation of the approximate forty 
square miles norlhwesl of the city of Dillingham without there 
first being a meeting of the Assembly of the Unorganized 
Borough Representative Warehouse Moutain Open to Entry Land 
Remote Parrel Area Of) HI Wood River llanson Point , I In* fit i e* 
rimiiil HI 11 iii'miiwliii 1 and Dillingham, and all other areas of disputed 
boundaries within the approximate AO square mils northwest 
of the Ci ly of Dillingham and the approximate ‘J.S miles dis­
puted between the two cities and any other territories the State 
Legislature deems appropriate to be included acting in the public 
i n terost.

The legislature shall provide for the performance of services 
it deems necessary or advisable in unorganized boroughs, 
allowing for maximum local participation and rosponsibi1 ity. 
(State of Alaska Constitution, Article X, Section 6)

WHEREAS; The legislature may also exercise any power or function 
in an unorganized borough which the assembly may 
exercise in an organized borough;
estate of Alaska Constitution, Article X, Section 0>

WHEREAS; The people of Alaska do not lose their sovereignty by 
legislative authority to an agency of the government 
and in delegating authority do not in so doing give 
their agencies the right to decide what is good for 
people to know and what, is not good for them to know;

a local boundary commission or board shall be established 
by law in the executive branch of the state government 
(State of Alaska Constitution, ArticloX, Section 12)

WHEREAS; The commission or board, subject to law, may establish 
procedures whereby boundaries may be adjusted by local 

act i on;

WHEREAS; The local boundary commission did not make option
local action/election availabl and yet had established 
such procedures;

WHEREAS; The people of the approximate 40 square miles north­
west of Dillingham have been mis-represented either 
by city government to state agency or by a state 
agency to the state legislature and have 
not been privy to full disclosure of matters 
affecting service delivery and development.

we the people of the Unorganized Borough believe our problems of 
service delivery, revenue enhancement, public health and wel­
fare threats, and innnngeiiieiil of development might better be 
served were we to have representation in a regional government 
than a city government.



PETITION TO THE STATE LEGISLATURE

'P/&CLSJL dc/OLf a n d  d / S '/-/'/ 7o (2o/r/. laSXS.

iculA '  l/ j u  .
We the undersigned, petition the Legislature to disaorove the Proposal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 l/£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disoosal area south of Belt Creek to the 
North-west to include State Ooen to Entry <OTE> land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
olan to collect prooerty taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide P'olice, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
■Che city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS

L   9 rs?<£>

&  /},/K?}6/y_______________________ -Oj J/j v o  A  A". 7C

LA.___________________ ir___ J&L.
j L n j t t - t f c k k f a i  ______

______^ ^  \  /i* /

i i h k t  ic  u

_______

_ x'i a i h u ^ .  Q r i i  hcLG £ \  ________________  />?



PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDOsal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
reads. The City does not intend to provide roads to the area but does 
f.'an to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the Ci'-y limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME  WRITTEN SIGNATURE ADDRESS

7 . << r  _

 ______ 5  0 U/r.-
  n '‘

__________________________________ _ lQ J l _ 4X:

 _______
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  ______
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PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS

__________________  IL'l’L i ___ LoALi-lAi  - \ ̂  ~ ”

Petition to State Legislature Regard irg' Di 11 ingham Land Annexation
Proposal.

Schools before police; 
----------------------------------------c||-y Spends too much
   I read with dismay, in your Feb. 6 issue,

' o f the proposed doubling o f our property
tax to pay for a shortfall in the school

---------------------------------------------------------------------------------------budget. Before any consideration is given
to raising taxes, let’s look at an area where 

_________________________________________________________ existing monies may be available.
Presently we have approximately 

$800,000 in the Public Safety budget. I feel 
this should be cut in half and contribute 
$400,000 to the school budget. In

-------------------------------------------------------------------------------------  1974-1975 when I was serving as mayor,'
we had a public safety budget o f approx­
imately $50,000 — and a population of 

~  “  ~  about 1600. In slightly over ten years our
population increased by about 500 while

-------------------------------------------------------------------------------------our Public Safety budget increased by
$750,000. . . y  .:*!

__________________________________________________________ Do we need that much Public Safety? I
think not. The national average of police 
officers is approximately 1.5 officers per

------------------------------------------------------------------------------------ • 1000 people. The City of Dilingham has
abcatrS-'pSr 1000, double the national

  In i 7. -  R 4 - V T I  M P  <

‘ ' i f "  rfS'iitfr

average. It seems to me are buying new 
police cars every year, and I saw an of­
ficer with a radar gun! Is this really 
needed? ; ' • • •«■> u» ' iq v«. ;■

Before the city raises our taxes they 
should and must look at this and other op­
tions. Or will the Public Safety ask for 
more money to patrol the 40 square miles 
o f annexed land? •. •:•;*>!... ' ' ;-aotnn}«-•.

,1 am against the annexation, by the way.
,  .^eem an Roberts

. .cl. rtji Dillingham
• _  S i  J . -  ! - . g l j  fin I

[As one of the 500 who washed up on the 
beach after Freeman’s tern as mayor, I 
apologise to all concerned for my part in 
making the city such a tough place to live 
that the council had to multiply the police 
budget fo’ ■ outrageously. A point of 
clarification, however • state bureaucrats, 
not local school official'!, are the authors 
of the tax proposal heaa'Jned last week, 
which tax we'll have our legislators to 
thank for if it’s approved. — , Ed.] _ !

■ .v •• .•> . r ■ -



PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDosal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 l/£ rniles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Doen to Entry (DTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The Cit]y does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide eoial services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow\ within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation 
Proposal.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillinoharn to annex land that will extend Di11inghams 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, E!»1T. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation
ProDOsal.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDosal 
by the City of Dillingham to annex land that will extend Di 11 ingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to incl* Je State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for artded services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation
Proposal.

PLEA WRITTEN SIGNATURE A D D R E S S
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to dis/orove the Prooosal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Open to Entry (QTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes frorn the property owners. Th City 
would be obliged to provide eoual services to all land owner> but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas-.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer; 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillingham to annex land that will extend Di11inghams 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of E<elt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that arc remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and traooers and would 
adversly affect the right of the traditional use of the land for that 
purpose. .

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed. .
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Petition to State Legislature Regarding Dillingham Land Annexation 
Proposal.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature t o /cJTsa prove' "t h'CT.Pr o uos al * 
by the City of Dillingham to annex land that wiTl extbndDi Tl i n gh a m s ‘ 
boundaries 11 1 /£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain. ■*

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the Prooosal 
by the City of Dillingham to annex land that will extend Dillinghams 
boundaries 11 l/£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disoosal area south of E<elt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the Prooosal 
by the City of Dillingham to annex land that will extend Dillinghams 
boundaries 11 l/£ miles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow^k with in the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.
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Petition to State Legislature Regarding Dillingham Land Annexation 
ProDosal.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry <QTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money artd could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.
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Petition to State Legislature Regarding Dillingham Land Annexation
Proposal.
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Petitioners protest city annexation
by Bruce Bailor _ •
BavTimes staff . . . .  , , ,Why should we be part of the city when we don t even

Residents o f the area proposed for annexation to the have road access to our homes?”  asked one resident who
City of Dillingham have mounted a petition drive aimed is helping circulate the petition, initiated by V.A. and
at stopping the city’s expansion. Marie Luckhurst.

By tluee-whceler in summer and sled in winter, Gary Gallagher packed materials nearly 5 miles to 
build his cabin on the state open-to-entry land.'

Opposition to the annexation attempt became vocal 
following a Nov. 22 Local Boundary Commission deci­
sion which approved city annexation o f 40 square miles 
north of its existing boundaries.

The addition includes several areas without road access, 
such as the state Open To Entry (OTE) land west o f 11 
Mile on the Lake Road, and settled Native allotments 
along Wood River.

Gary and Rosyln Gallagher, the only year-round OTE 
residents, oppose the annexation, and are particularly in­
censed by lack of prior notice that their cabin near 

• Warehouse Mountain might be included. They say they 
did not know their area was under consideration when 
the boundary commission held hearings here last August.

"We simply don’t feel what’s happened over these 
boundaries is responsible representative government,”  
Rosyiin Gallagher said.

‘ ‘What’s worse is that facts have been misrepresented 
to the Local Boundary Commission by the City of Dill­
ingham, and worse yet, the commission has included ab­
solutely preposterous statements in its findings of facts.”  
she said.

Specifically, Gallagher objects to an LBC finding that 
the city is capable of extending “ full municipal services" 
to the annexation area.

Both Gallaghers ridicule the notion that the city will be 
able to provide any services to their cabin, which is located 
nearly five miles off the Lake Road and is accessible on­
ly by foot or off-road vehicles.

AnnaMaria Ferraro, whose home is within the annex­
ation area at Hanson Point on Wood Riser, also opposes 
the annexation. She says that piescrvation of lifestyle is 
her chief concern.

"I don’t believe that without road access to our homes,
Sec-PETITIGN^Pagr3( O V e T )



Petition drive Cont’d from Page 1
we should be part o f any city ordinances,”  
she says.

Ferraro adds that her opposition to the 
annexation has nothing to do with city tax­
ation, pointing out that her tax burdon 
would not increase. Her house on Wood 
River is on a Native allotment and would 
not be subject to property taxes, she says. 
And she already pays taxes on her property 
in town.

Ferraro said Wednesday that as o f her 
last count 246 local residents had signed 
the petition, which then had been cir­
culating less than a week. She estimated 
that about 100 additional signatures were 
on copies of the petition still in circulation.

She says that many peopie who live 
within existing city boundaries have sign­
ed the petiton because they fear city 
resources will be spread too thin if it at­
tempts to provide services to the 
annexations.

“ There have been a lot of comments that 
(city residents) are not getting proper ser­
vice as it is,”  she said.

Organizers will send the signatures to the 
legislature in the hope that it will vote

down the annexation. The commission’s  ̂
decision was submitted to the legislature 
last week, and that body has 45 days to act 
on the proposal. If it does nothing the an­
nexation will go into effect.

The annexation effort began last spring.
The main objective was to obtain 
Nushagak Bay waters so that the city 
would receive a share o f the fish taxes 
floating processors pay the state.

But the village o f Clarks Point was also 
seeking to annex the bay, and Dillingham 
officials feared that if they did not respond 
in kind, the Dillingham might permanent- • 
ly lose out on the fish revenues.

The commission denied both cities’ j
claims to the water, but gave the Dill­
ingham the 40 s ,uare miles o f land — in- '
eluding 9 square miles of OTE land the city 
never asked for.

Procedurally, officials say there is no " 
way to modify the LBC decision. The 
legislature can only approve or deny it. Ci­
ty officials have offered no indication that 
they might considering withdrawing sup­
port for the annexation.



T O :  C.B. B E T T I S W O R T H

F R O M : DAN B O C K H O R S T

RE: M U N I C I P A L  I N C O R P O R A T I O N S  BY M A I L

P l e a s e  s u b s t i t u t e  the a t t a c h e d  d r a f t  l e t t e r  on the a b o v e  
r e f e r e n c e d  s u b j e c t  for the o n e  p r o v i d e d  to y o u  p r e v i o u s l y .  
A f t e r  d i s c u s s i n g  the m a t t e r  f u r t h e r  w i t h  D i v i s i o n  of E l e c t i o n s ,  
I am s t i l l  c o n v i n c e d  th a t  e l e c t i o n s  by m a i l  are i n a p p r o p r i a t e  
for i n c o r p o r a t i o n  m a t t e r s .  I s u b s t a n t i a l l y  r e w r o t e  the l e t t e r  
to add some o t h e r  t h o u g h t s  on the m a t t e r  a n d  to a d d r e s s  i s s u e s  
r a i s e d  by the D i v i s i o n  of E l e c t i o n s .  I t h i n k  the letter in its 
p r e s e n t  f o r m  is m o r e  p e r s u a s i v e .

C 0



F e b r u a r y  19, 1987

T h e  H o n o r a b l e  S t e p h e n  M c A l p i n e
Lieutena nt Governor-
S t a t e  of A l a s k a
P.O. Box AA
Juneau, A l aska 99811

Dear L i e u t e n a n t  G o v e r n o r  McAlpine:

We have recently learned that the state election code was 
amended to allow selected state elections to be c onducted by 
mail (AS 15.20. 800). It seems certain that the effect of the 
amendment will be to increase voter partic i p a t i o n  at such
elections. W h i l e  that might g e n e rally be consid ered a 
desirable effect, we do have re servations regarding such
elections as they relate to issues involving the Local Boundary 
C o m m i s s i o n .

Before presenting our concerns, however, we wish to note that 
state elections may be conducted by mail only if they are held 
"at a time other than when the general, party primary, or 
municipal election is held." Becau se of this limitation, we 
conclude that the goal of this new provision is p r o bab ly more 
to reduce the cost of conducting special elections than it is 
to enhance voter partic i p a t i o n  in state elections. If it was 
the latter, certainly all state elections would be conducted in 
that fashion.

The Division  of Elections  conducts several types of elections 
relating to issues involving the L ocal B o u n d a r y  Commission. 
These consist of mu nicipal incorporation, dissolution, merger 
and consolidati on elections. At this time, our reservations
concerning elections by mail are limited to municipal
incorporation elections (AS 29.05.110). Our specific concerns 
are twofold:

I . How will an electio n con ducted by mail affect the outcome of 
an incorpora tion proposition?

A. V ot ing by "uninformed" voters
B. v ot ing by "qualified non-resident" voters

II. Is t h e r e  g r e a t e r  o p p o r t u n i t y  for a b u s e  of v o t i n g  
p r i v i l e g e s  ( t h r o u g h  e l e c t i o n e e r i n g  and fraud) d u r i n g  an 
e l e c t i o n  c o n d u c t e d  by mail?

A discussion of these two concerns follows.



T h e  H onorable Stephen McAlpine 
February 19, 1987 
Page Two

I. EFFECT OF AN ELECTION CONDUCTED BY MAIL ON THE OUTCOME OF 
THE INCORPORATION PROPOSITION

Our experience has been that typically fifty to sixty percent 
of the individuals qualified to ote in mun icipal incorporation 
elections actually do so. Further, incorporation  propositions 
are typically decided by fairly narrow margins. For example. 
55% of the eligible voters participated in the last municipal 
i ncorporation election (Northwest Arctic B o r o u g h ) . At least 
3,140 individuals were qualified to vote on that proposition,
while only 1,727 actually did vote. Of those that voted, 983 
(56.9%) voted in favor of incorporation while 744 (43.1%) voted 
against incorporation. Thus, the issue was decided by a margin 
of 239 votes, less than eight percent of the total number of 
registered voters.

G iven the typical narrow margin in deciding incorporation 
elections, we are certain you will appreciate our concern over 
a change in procedures which might influence the outcome of 
such elections. As indicated earlier, we feel that an 
incorporation election conducted by mail will result in greater 
voter participation. However, we are concerned that the
increase in voter p a r ticipation may come largely from 
"uninformed" voters and individuals who are qualified to vote 
but who do not live in the community or region. For reasons
stated later in this letter, we speculate that the majority of
these individuals will cast ballots to maintain the status quo 
(i.e. vote against incorporation).

Such circumstances would make future incorporations less 
likely. The Local Boundary Commission has always been a strong 
advocate for the formation of municipal governments whenever we 
judge that they have met the minimum standards set out in law. 
The basis for this p o s it ion is Article X, § 1 of the A l a s k a  
Constitution which states:

The purpose of this artic.’a is to provide for 
maximum  local self-government with a m i n imum  of 
local government units, and to prevent duplication 
of tax-levying jurisdictions. A liberal 
construction shall be given to the powers of local 
government units.

In Mobil Oil Corp. v. Local Boundary C o m m ' n , 518 P . 2d 92 
(Alaska 1974), the A l a s k a  Supreme Court found that this 
provision of the constitution favors upholding organization of 
boroughs [and by implication, cities —  at least those in the 
unorganized borough] whenever the requirements for 
incorporation have been minimally met.



T h e  Honorable Stephen McAlpine 
Fe b ru ary 19, 1987 
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Since incorp oration elections have always been conducted in 
"the conventional fashion", we have no data to support our 
concerns over the pos sible effects of voting by mail. However, 
we offer the following as their basis.

A. V ot ing by "uninformed" voters

Incorp o r a t i o n  e lections invariably involve issues which are 
among the most complex and significant facing a community or 
region. In addi tion to deciding the proposition on 
incorporation, voters select the entire governing body of the 
municipality. Except in extremely unusual circumstances, this 
is the only time when the enuire governing body is elected 
simultaneously. Typically, each year only one-third of the 
seats on a municipal governing body will be vacated. Further, 
the incor poration election  may also deal with complex 
p ropos i t i o n s  such as the authority to levy taxes.

Since these elections are so significant and complex, they 
require a substantial effort on the part of voters to examine 
all aspects of the issues and the qualificatio ns of the 
candidates. Those registered voters who have not studied the 
issues and candidates, probably make up a large percentage of 
the individuals who do not vote at con ventional elections.

To the extent that elections by mail would increase the number 
of "uninformed" voters who p articip ate in the election, we 
speculate that most of those individuals would vote against 
change (i.e. against incorporation).

B. Voting by "qualified non-resident" voters

We ac knowledge that under the eyes of the law a qualified voter 
must reside in the election district in which he seeks to vote 
for at least 30 days prior to the election. A s  such, 
technically there can be no "qualified non-resident" voters. 
T he fact remains, however, that there are often large numbers 
of individuals who are qua lified to vote at a particular place 
but who have not lived there for substantial periods of time. 
R e a s o n s  for this c i rcumstan ce no doubt vary. Hopefully, in 
most cases these individuals are bona fide residents.

A s  you are aware, there is a possibility that an election for 
the incorporation of Big Lake may be conducted this summer. We 
understand that more than thirty percent of the individuals who 
currently appear on the Big Lake precinct voter registration 
list have mailing ad dresses other than Big Lake. Some are 
located as far away as Falls Church, V i r g i n i a  and Salt Lake 
City, Utah.



T h e  H o r o r a b l e  S t e p h e n  M c A l p i n e
F e b r u a r y  19, 1987
P a g e  Fo ur

In a conventional election, voting would be limited to those 
qualified voters who were physic a l l y  pres ent at the polling 
place or who had received absentee ballots. It is unlikely 
that an individual from Falls Church, V i r g i n i a  will travel to 
Big Lake to vote on a p ropositi on for municipal incorporation.

Wh i l e  such an individual would p r e s u m a b l y  qualify to vote by 
absentee ballot, he/she may not even be aware of tne election 
since he/she is apparently not living in the community. We 
acknowledge that state law permits qualified voters to request 
an absentee ballot for each state election held w ithin  a 
particular calendar year for which the voter is eligible to 
vote. We speculate, however, that few would have made such 
requests in time to vote on municipal incorporation elections. 
This speculation is based upon the presu m p t i o n  that most 
requests for absentee ballots are received in the fall, prior 
to state primary or general elections. Most of the municipal 
incorporation ele ctions are held in the spring and early 
summer. S e v enty-five percent of the municipal incorporations 
held this decade have been held by August.

With an election by mail every individual on the official 
registration list prepared under AS 15.07.125 would receive a 
ballot. As we expect in the case of "uninformed" voters 
residing within the community, we anticipate that "qualified 
non-resident" voters would vote against change.

II . POTENTIAL FOR ABUSE OF VOTIN G PRIVILEGES THROUGH 
ELECTIONEERING AND FRAUD

Our second concern relates to the potential abuse of voting 
privileges. State law currently p r o h ibits "political 
persuasion near election polls" (AS 15.15.170). In a 
conventional state election voters appear at a polling place 
which is carefully monitored by election judges and/or other 
officials. Further, poll watchers and others have the 
opportunity to monitor the election and to challenge ballots.

If voting is conducted by mail, this level of public review is 
substantially diminished. Certainly, there is no way to ensure 
against i n a p pr opriate "political persuasion" at the time 
individuals cast their ballots by mail. Further, while we are 
aware that the safeguards for elections by mail are identical 
to those for absentee ballots [AS 15.20. 0 8 1 ( d ) - (e) ], we fear 
that these p roce d u r e s  do not offer the protec t i o n  p r o v i d e d  by 
conventionally conducted elections.

To  the extent that it may represent a p r o b l e m  in the 
prospective incorporation election in Big Lake, you should be
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a w a r e  of c u r r e n t  a l l e g a t i o n s  of fraud, A l l e g a t i o n s  h a v e  be e n  
m a d e  that the s i g n a t u r e s  of i n d i v i d u a l s  w h o s e  n a m e s  a p p e a r  on 
the B i g  L a k e  p r e c i n c t  voter r e g i s t r a t i o n  list, but w h o  ha v e  
b e e n  ab s e n t  f r o m  the c o m m u n i t y  for m a n y  m o n t h s ,  ha v e  b e e n  
f o r g e d  to a p e t i t i o n  o p p o s i n g  the i n c o r p o r a t i o n .  F u r t h e r ,  it 
a p p e a r s  that m a n y  of the s i g n a t u r e s  on the p e t i t i o n  w e r e  p e n n e d  
in the same h a n d w r i t i n g .

S u m m a r y

W h i l e  the c o n c e r n s  e x p r e s s e d  in this l e t t e r  a p p l y  g e n e r a l l y  to 
all m u n i c i p a l  i n c o r p o r a t i o n  e l e c t i o n s ,  we are p r e s e n t l y  m o s t  
c o n c e r n e d  a b o u t  the p r o s p e c t i v e  e l e c t i o n  in Big Lake. W e  
u n d e r s t a n d  that the D i v i s i o n  of E l e c t i o n s  i n t e n d s  to c o n d u c t  
th e  p r o s p e c t i v e  B i g  L a k e  i n c o r p o r a t i o n  e l e c t i o n  by mail. 
B e c a u s e  of our c o n c e r n s ,  we urge y o u  to c o n s i d e r  a p o l i c y  of 
c o n d u c t i n g  this and any other m u n i c i p a l  i n c o r p o r a t i o n  e l e c t i o n  
in the c o n v e n t i o n a l  f a s h i o n .

W i t h  r e s p e c t  to Big L ake, if the i n t e n t i o n  of the s t a t e  is to 
c o n d u c t  the i n c o r p o r a t i o n  e l e c t i o n  by m a i l  in an e f f o r t  to s a v e  
m o n e y ,  we a s s u m e  y o u  h a v e  been a d v i s e d  that q u a l i f i e d  e l e c t i o n  
jud g e s  in the c o m m u n i t y  have v o l u n t e e r e d  to d o n a t e  t h e i r  time 
for s u c h  an e l e c t i o n .  Thus, in the c a s e  of Big L a k e ,  a 
c o n v e n t i o n a l  e l e c t i o n  w o u l d  likely be le s s  c o s t l y  th a n  an 
e l e c t i o n  by mail.

We  hope that y o u  w i l l  c a r e f u l l y  c o n s i d e r  the i s s u e s  and 
c o n c e r n s  r a i s e d  in t h i s  letter. W e  lo o k  f o r w a r d  to y o u r  
re s p o n s e .

S i n c e r e l y ,

R o b e r t  E d er, C h a i r p e r s o n  
A l a s k a  L o c a l  B o u n d a r y  c o m m i s s i o n

cc: T h e  H o n o r a b l e  S t e v e  C o w p e r ,  G o v e r n o r ,  S t a t e  of A l a s k a
D a v i d  H o f f m a n ,  C o m m i s s i o n e r ,  D e p a r t m e n t  of C o m m u n i t y  

A n d  R e g i o n a l  A f f a i r s  
S a n d i  Stout, D i r e c t o r ,  D i v i s i o n  of E l e c t i o n s  
M a r t y  R u t h e r f o r d ,  D i r e c t o r ,  D e p a r t m e n t  of C o m m u n i t y  

A n d  R e g i o n a l  A f f a i r s  
D a l e  H e n n i n g s ,  P e t i t i o n e r s '  R e p r e s e n t a t i v e ,  Big L a k e



February 19, 1987

The H o n o r a b l e  G e o r g e  W. Carte'
Mayor, City of Palmer 
231 West E v e r g r e e n  Av enue 
Palmer, Alaska 99645

Dear Mayor C a r t e 1 :

On January 26, the Local Bo undary C ommission met with
Mr. Soulak, Palmer City Manager, to discuss p e n di ng and 
p o t e ntial future a n n exations by the City of Palmer. We
apprec i a t e d  the o p p o r t u n i t y  to discuss these m a t t e r s  wi th a 
repre s e n t a t i v e  of the city.

During  th - *se of the meeting, it was noted that the City of
Palmer has J 34 pe titions for ann exation since 1972. We
understand most of these a nnexati ons were u n dertaken to
accommodate individua ls desiring to be annexed in order to 
receive utility service from  the city. Nonetheless, as we have 
advised other m u n i c ipali ties, "piecemeal" a nnexations can be 
burden some to individuals  and agencies. In this case, such 
p a rti es may include the City of Palmer, the M a t a n u s k a - S u s i t n a  
Borough, state agenci es (particularly the Depar t m e n t  of 
Community and R e g i o n a l  Affairs), the Local Bound ary Commission, 
the U.S. Depart m e n t  of Justice and most importantly, the 
affected residents. The diffic u l t i e s  caused by such actions 
typically include:

1. onerous a d m i n i s t r a t i v e  efforts dealing with all aspects 
of m u n i cipal bound ary changes (e.g. p r e p a r a t i o n  and 
p roces s i n g  of petitions; proc essing deci sions by the 
Commission, revising municipal records such as tax 
accounts and zoning maps, submissi on of Federal Voting 
Rights Act p r e c l e a r a n c e  material, et cetera);

2. im pediments to l ong- t e r m  planning by the affected local 
governments; and

3. d ifficu lty in the del ivery of services.

We acknowledge  that the p r e p a r a t i o n  of a l ong-term a n n e x a t i o n  
plan may be di fficult and even controversial. Nevertheless,  we 
feel that it is vital for the city and the borough to work 
together to develop a plan addressing l ong-term service delivery  
by the city in a more c o m p r e h e n s i v e  fashion. D e v e l o p m e n t  of 
such a plan should also entail an examin a t i o n  of the l egiti macy 
of the several "non- juris d i c t i o n a l  enclaves" (e.g. Palmer 
cemetery) which p r e s e n t l y  exist w ithin  the bounda ries of the 
City of Palmer.

A f r



Th e  H o n o r a b l e  G e o r g e  W. C a r t e 1
F e b r u a r y  19, 1987
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We  w i s h  to m a k e  it c l e a r  th a t  our i n t e n t  is not to d i s c o u r a g e  
the c i t y  fr o m  s e e k i n g  l e g i t i m a t e  e x t e n s i o n s  of -'ts b o u n d a r i e s ,  
but r a t h e r  to e n c o u r a g e  c a r e f u l  and m o r e  c o m p r e h e n s i v e  
i m p l e m e n t a t i o n  of s u c h  p r o p o s a l s .  I n o p e  th a t  y o u  f i n d  t h e s e  
c o m m e n t s  helpful.

cc: L o c a l  B o u n d a r y  C o m m i s s i o n  M e m b e r s
T h e  H o n o r a b l e  D o r o t h y  J o n e s ,  May o r ,  M a t a n u s k a - S u s i t n a  B o r o u g h  
V e r n  R o b e r t s ,  A c t i n g  M a n a g e r ,  M a t a n u s k a - S u s i t n a  B o r o u g h  
D a v e  S o u lak, P a l m e r  C i t y  M a n a g e r  
D a n  B o c k h o r s t ,  P r o g r a m s  S u p e r v i s o r ,  L B C / G r a n t s

S i n c e r e l y

A

R o b e r t  E d e r  
C h a i r m a n



C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s

TO: L o c a l  B o u n d a r y  C o m m i s s i o n

THRU:

FROM:

DATE 

FILE NO. 

TELEPHONE NO. 

SUBJECT

F e b r u a r y  6, 1987

0 3 9 5 L / D B / 1b
)

561-8586 A  •

M a t e r i a l s  for 
2/19-20/87 Meetings. .,.

,<A ■ .

D a n  B o c k h o r s t r  
S u p e r v i s o r  
L B C / C A S  C o m p o n e n t s

M ■!!«*

' FEB i0 1987

MRAD
. ; • DEPT. OF C O M M U N I T Y

AND regio nal . AFFAIRS

A t t a c h e d  for your i n f o r m a t i o n  and/or review are the following..,’ 
materials: • • ;'' A-A

1. P uoli c notice of the 2/19-2 0 / m e e t i n g s
2. D r a f t  a g e n d a  for m e e t i n g  of 2/19/87 . ' V v - A  v
3. B riefs  in A i.achak v. LBC, specifically:

0 9/10/86 brief by R o b e r t  A n d e r s o n  (Appellant)
0 12/2/86 brief by M a r jorie  Odland, (State)
° 1/5/87 reply brief by R o b e r t  A n d e r s o n
° transcript of T y on ek v. Slawson, et al

4. Copy of HB 65 (same as SB 50) "An Act relating to
di s s o l u t i o n  of a m u n i c i p a l i t y . "  ■ ..

5. M e m o r a n d u m  from me with atta c h m e n t s  concer n i n g  e l e c t i o n s  by 
mail (attachments as follows): -
0 AS 15.20.800 '
0 Summary of Ch. 85, SLA 1986
° draft letter o p p o s i n g  m u n i c i p a l  i n c o r p o r a t i o n s  elect i o n s  ' " 

by mail
6.' Copy of LBC R e p o r t  to the First S e ssion of the F i f t e e n t h  . 

Legislature
7. Copy of draft letter regarding c o m p e n s a t i o n  for the

Commis s i o n  > • • ; .
8. D r a f t  lettervjto C i t y  of P a l m e r  re a n n e x a t i o n s  ' ,•
9. D r a f t  m i n u t e s

° August 28, 1986 .
0 October 10, 1980

Also enclosed for your inform ation is a m e m o r a n d u m  of 1 / J 2/87
from Rand all P. Burns, D epartme nt of Law, concerning the
Execu t i v e  Branch Ethics Act (attachments as follows):

0 AS 39.52.010 - 39.52.960
° Ethics - A H a n dbook for Members of B oards and Commission s 
° Ethics D i s c l o s u r e  Form - N o t i f i c a t i o n  of Potential 

Violation
° Ethics D i s c l o s u r e  Form - N o t i f i c a t i o n  of Grants,

Contracts, L eases and Loans 
° Ethics Discl o s u r e  Form  - N o t i f i c a t i o n  of Gift



Tbksook Bay Traditional Council

S e n a t o r  J o h n e  B i n k l e y  

S e n a t e  F i n a n c e  Committfee 

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

O c t o b e r  20, 1 9 8 7

D e a r  Mr. B i n k l e y ,

T h a n k  y o u  f o r  s e n d i n g  m e  t he c o p y  of  t h e  SB 5 0  w h i c h  y o u  

h a v e  i n t r o d u c e d  t o  m a k e  t h i n g s  e a s i e r  f o r  d i s s o l v i n g  t h e  C i t y  

t y p e  f o r m  o f  g o v e r n m e n t .

I do  n o t  h a v e  t h e  c o p y  o f  t he o r i g i n a l  b i l l  on d i s s o l u t i o n  

o f  t h e  m u n i c i p a l i t i e s  b u t  in l o o k i n g  o v e r  t h e  S B  50, I f i n d  t h a t  

t h e r e  is a n e e d  t o  i d e n t i f y  o t h e r  f o r m s  o f  g o v e r n m e n t  o p e r a t i n g  

i n  m o s t  o f  o u r  c o m m u n i t i e s  a n d  t h a t  is t h e  T r a d i t i o n a l  C o u n c i l ,  

f o r m e d  t r a d i t i o n a l l y  t y  t he N a t i v e  c o m m u n i t i e s .

U e  a r e  s u g g e s t i n g  t h a t  t h e  t r a d i t i o n a l  f o r m  of  g o v e r n m e n t

b e  i n c l u d e d  u n d e r  Sec .  2 9 . 0 6 . 5 2 0 .  S U C C E S S I O N  a d d i n g  t h e  w o r d i n g :

" O R  N A T I V E  C O U N C I L  O P E R A T I N G  U N D E R  T H E  T R A D I T I O N A L  F O R M  O F  

G O V E R N M E N T "  a n d  a l s o  u n d e r  s a m e  s e c t i o n  u n d e r  s u b s e c t i o n  (b), t h e  

w o r d i n g  s h o u l d  a l s o  be  a d d e d  to  t h e  l a s t  p a r a g r a p h :  " O R  A 

T R A D I T I O N A L L Y  F O R M E D  L O C A L  G O V E R N M E N T . "

U e  a r e  s u g g e s t i n g  t h e  a d d i t i o n a l  w o r d i n g  s i n c e  m o s t  of  t h e

v i l l a g e s  t h a t  a r e  n o t  o r g a n i z e d  u n d e r  25 U . S . C .  4 7 6  w i l l  be  f o r c e d

t o  b e c o m e  I RA C o u n c i l s  u n d e r  t h i s  l a w  a n d  s i n c e  t h e r e  a r e  m o r e  

T r a d i t i o n a l  C o u n c i l s  t h e n  IRA C o u n c i l s ,  t h e  a d d i t i o n a l  w o r d i n g  is 

n e c e s s a r y  i n  o r d e r  to m a k e  t h i n g s  e a s i e r  f o r  s m a l l  r u r a l  v i l l a g e s

in w h i c h  y o u  r e p r e s e n t  in y o u r  d i s t r i c t .

U e  h o p e  t h a t  it is  n o t  t o o  l a t e  to s u b m i t  t h e  r e q u e s t e d  e n t r i e s

a n d  w e  c o u n t  o n  y o u  f o r  y o u r  h e l p  a n d  s u p p o r t .

S i n c e r e l y ,

T 0 K S 0 0 K  B A Y  T R A D I T I O N ^  C O U N C I L

cc: C o m m i t t e e s  on: C o m m u n i t y  & R e g i o n a l  A f f a i r s  V
J u d i c i a r y

F i n a n c e

General Delivery. Tbksook Bay. Alaska 99637 (907) 427-7114



1 .IN  T H E  S E N A T E  B Y  B I N K L E Y

2 S E N A T E  B I L L  NO. 50

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " An Act r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

" "  7 BE  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A SKA:

8 *  S e c t i o n  1. AS  2 9 . 0 6 . 4 7 0 ( a )  is a m e n d e d  to read:

9 (a) E x c e p t  as p r o v i d e d  in (b) of this s e c t i o n ,  vote.r3 of a

10 m u n i c i p a l i t y  m a y  p e t i t i o n  for d i s s o l u t i o n  w h e n  the m u n i c i p a l i t y  is

11 free of  debt, or, if in debt, e a c h  of its c r e d i t o r s  is s a t i s f i e d  w i t h

12 a m e t h o d  of r e p a y m e n t  and

13  (1) it no l o n g e r  m e e t s  the m i n i m u m  s t a n d a r d s  p r e s c r i b e d  f o r

'v._ 1 4  i n c o r p o r a t i o n  by AS 29.05, or  f o r m e r  AS  2 9 . 1 8 . 0 3 0  if it is a t h i r d

15 class b o r o u g h ;  |.UkJ

16 (2) the m u n i c i p a l i t y  c e ases to u s e  e a c h  of its m a n d a t o r y

17 p o w e r s ; or

18 J[3) d i s s o l u t i o n  is a p p r o v e d  in an  a d v i s o r y  e l e c t i o n  h e l d  o n

19 the q u e s t i o n  by the m u n i c i p ality p r o p o sed to be d i s s o l v e d .

20 * Sec. 2. AS  2 9 . 0 6 . 5 2 0  is r e p e a l e d  a nd r e e n a c t e d  to read:

21 Sec. 2 9 . 0 6 . 5 2 0 .  SUC C E S S I O N .  (a) The L o c a l  B o u n d a r y  C o m m i s s i o n

22 shall p r o v i d e  f or the d i s t r i b u t i o n  of a s sets an d  l i a b i l i t i e s  of a

23 m u n i c i p a l i t y  u p o n  its d i s s o l u t i o n .  A s s e t s  a nd l i a b i l i t i e s  m a y  be

24 d i s t r i b u t e d  to the state, a n o t h e r  m u n i c i p a l i t y ,  a n o n p r o f i t  c o r p o r a -

25 t i o n  f o r m e d  u n d e r  the laws of the state, -h a N a t i v e  c o u n c i l  o r g a n i z e d

26 u n d e r  25 U . S . C .  4 7 6 . OR NATIVE C O U N C I L  O P E R A T I N G  U NDER T R A D I T I O N A L  FORM

27 ^ ( . ^ R N i n ^ d e t e r m i n i n g  h o w  to d i s t r i b u t e  the a s s e t s  of a m u n i c i p a l i -

28 ty u p o n  its d i s s o l u t i o n ,  the L o c a l  B o u n d a r y  C o m m i s s i o n  s h a l l  c o n s i d e r

f  29 the m a n n e r  in  w h i c h  the a s sets w i l l  be b e s t  u s e d  to c o n t i n u e  to

^  tSB0050A - 1 -  V S B  5 0
Y
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provide services to the area of the d i s solved municipality. P r e f e r­
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*Z- /  9 ^

'*• bee. 5. A S  2 9 . 0 6 . 5 2 0  is a m e n d e d  to read:

SUCCESSION. T h e  g o v e r n m e n t  s u c c e e d i n g  to a d i s s o l v e d  
m u n i c i p a l i t y  s u c c e e d s  to all its rights, powers, duties, 
assets, and l i a b i l i t i e s .  No p a r t  of a d i s s o l v e d  m u n i c i­
pali t y ' s  rights, powers, duties, or a s s e t s  m a y  be g r a n t e d  o r 
d e l e g a t e d  to any e n t i t y  o t h e r  than a m u n i c i p a l i t y  i n c o r p o­
rat e d  u n d e r  this Title.



SB 50 SENATE JOURNAL - PAGE 30- 2 1/19/37

S E r! A T il BIL L N (.') - 5 0 b y S e n a 1: o r B i n k I e y * e n till a d •

"An Act relat in g to dis so l ut i on  of a 
iimn i c i pal i t y ."

was read the first time and referred  to the C om munity and
R e g i o n a I A f f a i r s C o m mi t1 e e r t h a J u d i c i a r y C o m m i I: t a a a n d I: h e
F i n a ri < : a C o m m i t1 e a -

SB 30 SENATE JOURNAL - PAGE 561™ 2 3/11/07

T h a C o rn m u n i t y a n d R a g i o n a I A f f a i r s Commit t e e c o n s i d a r a d
SENATE BILL NO.. 50 (An Act re la ting to di s so l u t i o n  of a
municipality) and re c om me nded it be replaced with

CS FOR SENATE BILL NO- 50 (C&RA)

a n d a m aJ o r i t y d o p a s s . T h e r e p o r t w a s s i g n e d b y S e n a t o r
S t u r g u I e w s k i j C) h a i r in a n a n d c o n c u r r e d • i n b y Sen a t o r s
S y  m a n s k i a n d Z h a r o f f . S e n a t o r l-l a I f' o r d s i g n e d " d o n o t
p a s s " .

Zero fiscal note pub lished today from Department of Com- 
iii u n i t y a n d R e g i o n a I A f fa i r s .

SEN A T E BILL NO. 50 w a s r e f e r r e d i o t h e J u d i c i a r y C o m m i 11 e e -

SB 50 SENA TE JO URNAL - PAGE 813- 2 4/ 3/87

The Ju diciary Com mi ttee c o ns i de r ed  SENATE BILL NO- 50 
(dissolution of a municipality) and a m ajorit y of the 
comm i 11:ee recoinmended ado p I: ion of t lae Commun i t y and Reg i on a I 
Af fairs Co m mittee S ub st itute and do pass with the fo ll ow in g 
a m e n d m e n t "

Page 2» line 2s insert a new Section 3 to r e a d s  

Sec- 3. AS 29.06.510(a) is amended to reads

( a ) T h e L o c a I B o u n d a r y C o rn m i s s i o n s h a I I 
i in in e d i a t e I y n o t i f y t la e d i r e c t o r o f e I e c t i o la s 
of its acceptance of a d is s ol u ti o n petition.
W i I: I a i la 3 0 d a y s a f' 1: e r n o t i f i c a t i on ? t la e d i r e c t o r 
of el ec tions shall order an elec ti on in the 
ini.tn i c i p  a I i ty t o de I:erm i lae wlae ther I: lae vo t ers 
lies i re d i sso I u I: i o n . The e I ee l: i on must be he I d 
at least 30 a*id not more than 90 days after the 
elec ti on  order (unless such timing would c au se the)
(election to be held be twe en May 1 and N ovem be r 1.)
(If the di re ct or of el ec tions receives no ti ficati on )
(after April \ , but before Oct ob e r 1- the election)
(shall be held willaira 60 days after Nov e m be r 1. > A 
person who is a voter of the municipal ity may vote



i n t he d i 5 5 0 1 u 1: i on e I ee t i o n .

R £ n u m b a r e x i s t i n g s net i o n a c c o r d i n g I y ..

The report was signed by Senator Kerttula. Chai rm a n and 
c o n u r r e d i ri b y S e n a t o r s J o s e p h s o n a n d 8 I: n r g u I e w s k i ..

The cc.'mm i I; I; e a  ad o p  t e d "

Legi s I at i ve In ten t 
CSSB 50 (C&RA)

IE;; i s t i ng I aws apparent I y will not perm i t the d i sso tut i on of 
a city gov ernment in a c om m u n i t y  unless that co mm unity 
s u f f e r s d r a s t i c r e d u c t i o n s in i t s p o p u I a t i o ri a ri d / o i- e c o n o m y 
The I eg i sI a tur a reeogn i z a s  tl"i a I: there are o i.her
circumstan ce s under which the di ss o lu t io n  of a city 
government may be warranted. Such c i r c u m s t a n c e s  include 
those where!

1. the res id e nt s  of a c om m un it y have abandoned their city 
government 5

SB 50 SENA TE JOURNAL - PAGE 8.14- 1

2. a 11 e r n a t i v e e n I: i t i e s e x i s t t h r o u g la w h i c h e s s e n I: i a I
s e rv i c e s * ma y be del i v ered i n t h e  a b sence o f city
government 5 and

3. d is solution  would not be adverse to the interests of 
the c o mm un ity served by the city, the r e gi on  in which 
the city is located, and the state, i.e.. di ss ol vi n g  
pri m ar iIy to void a v i abIe tax b a s e .

It may be c on s id er e d to be in the best interest of the
state, under the p ro vi sions of Section  2 of this Act. for
any city to be d i sso I ved where such c i rcumst ances ex i s 1:.

* Def i n i t i on of "essen I: i a I serv i ces" • Bas i c mvn i c i p a I 
s e r vices p r o v i d i n g P o r t la e h e a 11 h . s a f e t y . a n d 
we I f are of trie res i den t s . sucla as po I i ce and f i re 
P  i • o t e c t i o n s e r v i c e s a n d m a i n t e n a n c e o f p u b I i c 
facilities, i.e.. water and sewer systems? 
w a s h e t e r i a s ? c o m m u n i t y la u i I d i ri g s . e t c .

SENATE BILL NO. 50 was refe rred to the Financ e Committee.

SB 50 SENATE JO URNAL - PAGE 847- :!.

The F i nance Comm i 11:ee cons i dered SENATE BILL N0. 50
(dissolution of a municipality) and a ma j or i t y  of the 
committee  r e co mm e n d e d  it be r e pl a c e d  with

CS FOR SE NA TE BILL NO. 50 (FIN)

a n d  do P a s s .  T h e  r e p o r t  w a s  s i g n e d  by S e n a t o r  Binkley. 
C o - cha i rman and coricurred i n by Sena I: ors Zh arof f'» Duncan.



I -I e n s I e y a n d U e hi i n g .

Letter of Intent 
CSSB 50 (FIN)

Existing taws apparently do not permit the dis so l ut i on  of a 
i I: y g o v e r n m e n i: u n I e s s I: h a I: c o m m u n i t y s u f f e r " d r a s t i c

reduc t i ons i n i t s popu tat; . or e c o n o m y . Ihe I egist ature 
r ec og nizes that there are other c i rc um st ances under which 
1: h e d i s s o I u I: i o n o I' a c i t y g o v e r n m e n I; m a y b e w a r r a n t e d . S u c h 
ci rc ums tances i ncIud e t h a se wheres

1. I: la e r e s i d e n I: s o f a c o m m u n i t y h a v e a b a ri d o n e d t h e i r 
ci ty g o v e r n m e n t ?

2. a I t e r n a I; i ve e n t i t i e s ex i s t t h r o u g h w hi i c hi 
essential s e r v i c e s m a y  be de li ve red in the 
a b s e n c e o f c i t y g o v e r ri m e n t » a n d

3. disso l ut i on  would not be adverse to the interests 
of the region in which the city is located and 
the st ate (e.g... dissolving  pr im ar ily to avoid
a v i ab I e t ax base y return i ng educat i on funct i on 
to the state).

It may I s c on s id e re d to be in the best interest of the 
state, under the provisi on s of Section 2 of this Act. for 
any city to be disso lv ed  where such circums t a nc es  exist.

» Definition of "essential services"! Basic municipal 
s e r v i c e s p r o v i d e d f o r t h e heal t h . s a f e t y . a ri d w e I f a r e of t h e 
residents, such as police and fire protect io n s e rv ic es  and 
m a inte na nc e of publi c facilities, e.g.. water and waste 
d i s p o s a I s y s i; e m s . c o m m u n i I; y b u i I d i n g s . e t c

SEN AT E BILL NG. 50 was referred to the Rules Committee.

SB 50 SENATE JO URNAL - PAGE S 9 6- 4

The Rules Co m mi tt ee  c on sidered  SENATE BILL MO. 50
(dissolution of a municipality) and recomme nd ed  cale nd ar
April 1.3. The report was signed by Senator Eliason.
C h a i r in a n a n d c o n u  r r e d i n b y Sen a t o r s He n s I e y . B i n k I e y a n >:J
Ben ne t I;.

SENAT E BILL NO. 50 will be on the April 13 calendar.

SB 50 SENA TE JOURNAL - P.VE

At the request of the Rules Committee. SENATE BILL NO. 30 
(d i s so I ul: i on of a municipality) was taken from the April 13 
propocftd ca I oridar and re turned to I.he Ru I es 0 omm i I: t e e .

4/10/87

4/10/87

SB 50 SEN AT E JOURNAL - PAGE 1170- 2 5/ 4/3



The R u I e s  0 a  m m i I: I: e e c o n s i d e r  e d SE N A T E B11... L. N 0 „ 5 0
< d i s 5 0 1 u I: i on of' ;=» nmn i c i pa I i t y ) and a major i ty of' the  
r  o mm i t1 a a r  a c o m ni i ; n da d c a I e rid a r  H a y 4 Th a i '• a p o r t  kj a <r s  i g ri e d 
by S e n a t o r  E l i  a son? Cha i rman arid S e n a t o r s  F a i k s  >> B e n n e t t  and 
Hens I a y .

SENATE B I L L  NO. 50 i s  on th e  c a l e n d a r .

SB 50 SENATE JOURN AL  - PAGE 1.172- 2 5/ 4/S7

Se nator Halford moved and asked un a n im ou s  consent that 
SENA TE BILL NO. 50 (d issolution of a mu ni cipality) be held 
until the May 5 calendar. Without o b j e c t i o n P it was so 
o rd e r ed  and SENATE BILL NO. 50 will be on the May 5 
c a l e n d a r .
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Senator Johne Binkley__________
Alaska State Senate
P.O. Box V e Juneau, Alaska 99811 • (907) 4654985

Finance Committee 
Co-Chairman

M E M O R A N D U M  M a y  4, 1987

T O : A L L  S E N A T O R S

FROM: S E N A T O R  J O H N E  B I N K L E Y

S u b j : C S S B  5 0 (Fin): "An A c t  r e l a t i n g  to t h e  d i s s o l u t i o n
of a m u n i c i p a l i t y . "

R e s i d e n t s  a n d  l o c a l  e l e c t e d  o f f i c i a l s  of s e v e r a l  
s m a l l  c i t i e s  in A l a s k a  h a v e  e x p r e s s e d  an i n t e r e s t  o r  d e s i r e  in 
d i s s o l v i n g  t h e i r  m u n i c i p a l  g o v e r n m e n t .  S t a t e  laws p r o v i d e  
s t a n d a r d s  a n d  p r o c e d u r e s  for d i s s o l u t i o n .  Ho w e v e r ,  e x i s t i n g  
r e g u l a t i o n s  d o  n o t  s p e c i f i c a l l y  a d d r e s s  v o l u n t a r y  d i s s o l u t i o n  
o f  a c t i v e  m u n i c i p a l i t i e s .

E x i s t i n g  r e g u l a t i o n s  o n l y  p e r t a i n  to  d i s s o l u t i o n  of 
a c o m m u n i t y  w h i c h  e f f e c t i v e l y  c e a s e s  t o  f u n c t i o n  as a 
g o v e r n m e n t a l  entity. S t a t e  s t a t u t e s  r e q u i r e  that, in o r d e r  to 
disso l v e ,  a m u n i c i p a l  g o v e r n m e n t  m u s t  b e  free o f  d e b t  a n d  m u s t  
c e a s e  to  e x e r c i s e  its m a n d a t o r y  p o w e r s  or  it m u s t  be 
d e t e r m i n e d  t o  n o  l o n g e r  m e e t  t h e  s t a n d a r d s  of i n c o r p o r a t i o n .  
A d m i n i s t r a t i v e  r e g u l a t i o n s  r e q u i r e  t h a t  all t h r e e  s t a n d a r d s  
m u s t  b e  m e t  in o r d e r  for a m u n i c i p a l  g o v e r n m e n t  to d i s s o l v e .

I n  1984, r e s i d e n t s  of t h e  C i t y  of A k i a c h a k  i n i t i a t e d  
a p e t i t i o n  for t h e  d i s s o l u t i o n  o f  t h e i r  city. T h e  m a t t e r  was 
b r o u g h t  b e f o r e  t h e  A l a s k a  L ocal B o u n d a r y  C o m m i s s i o n  t w i c e  
(once u p o n  r e c o n s i d e r a t i o n )  in 1985. T h e  C o m m i s s i o n  d e n i e d  
t h e  p e t i t i o n  p r i n c i p a l l y  b e c a u s e  it f o u n d  t h a t  A k i a c h a k  f a i l e d  
to m e e t  t w o  of t h e  s t a n d a r d s  of d i s s o l u t i o n  of a m u n i c i p a l i t y :
(1) t h e  c o m m u n i t y  d i d  not fall b e l o w  t h e  m i n i m u m  s t a n d a r d s  for 
i n c o r p o r a t i o n ;  a n d  (2) the c i t y  m u s t  c e a s e  for t w o  o r  m o r e  
c o n s e c u t i v e  y e a r s  t o  e x e r c i s e  v i r t u a l l y  any of its m u n i c i p a l  
powers. T h e  C o m m i s s i o n  d e t e r m i n e d  t h a t  t h e  C i t y  of A k i a c h a k  
c o n t i n u e d  to f u n c t i o n  in c e r t a i n  r e s p e c t s  (e.g., 
a d m i n i s t r a t i o n  of g r a n t s ) . A k i a c h a k  has a p p e a l e d  the 
C o m m i s s i o n ' s  d e c i s i o n  to the S t a t e  S u p e r i o r  Court.



S e n a t e  M e m b e r s  
M a y  4, 1987 
P a g e  2

S e c t i o n  1 of th i s  b i l l  a m e n d s  t h e  s t a n d a r d s  b y  w h i c h  
t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  is p e t i t i o n e d  b y  r e q u i r i n g  a 
p e t i t i o n  s i g n e d  b y  a n u m b e r  of v o t e r s  of the m u n i c i p a l i t y  
g r e a t e r  t h a n  50 p e r c e n t  of t h e  n u m b e r  o f  v o t e s  c a s t  in the 
p r e v i o u s  g e n e r a l  e l e c t i o n  in t h a t  c o m munity.

S e c t i o n  2 o f  t h i s  b i l l  p r o v i d e s  p r o v i d e s  t h a t  t h e  
L o c a l  B o u n d a r y  C o m m i s s i o n  d e t e r m i n e s  w h e t h e r  t h e  m u n i c i p a l i t y  
m e e t s  t h e  s t a n d a r d s  for d i s s o l u t i o n  a n d  t h e  d i s s o l u t i o n  is "in 
t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e . "

S e c t i o n  3 a m e n d s  Sec. 2 9 . 0 6 . 5 1 0  p e r t a i n i n g  to 
d i s s o l u t i o n  e l e c t i o n s .  T h e  d i s s o l u t i o n  e l e c t i o n  c o u l d  n o t  b e  
h e l d  b e t w e e n  M a y  1 a n d  N o v e m b e r  1. T h i s  a m e n d m e n t  s e r v e s  t w o  
p u r p o s e s :  (1) g i v e n  t h e  h i g h  s t a n d a r d  for t h e  d i s s o l u t i o n
e l e c t i o n  (a m a j o r i t y  of  t h e  n u m b e r  of r e g i s t e r e d  v o t e r s  in the 
m u n i c i p a l i t y ) , it o f t e n  w o u l d  n o t  b e  p o s s i b l e  t o  o b t a i n  a 
t u r n o u t  l a r g e  e n o u g h  to s a t i s f y  t h e  e l e c t i o n  r e q u i r e m e n t s  
b e c a u s e  of  c o n f l i c t s  w i t h  s u m m e r  e m p l o y m e n t  s u c h  as cannery, 
f i r e  fighting, a n d  c o n s t r u c t i o n ,  a n d  s u b s i s t e n c e  a c t i v i t i e s  in 
r u r a l  A l a s k a ;  a n d  (2) t h e  d i s s o l u t i o n  e l e c t i o n  w o u l d  n o t  
i n t e r f e r e  w i t h  t h e  r e g u l a r  m u n i c i p a l  e l e c t i o n ;  t h a t  is, the 
d i s s o l u t i o n  i s s u e  w o u l d  b e  r e s o l v e d  l o n g  b e f o r e  t h e  s u b s e q u e n t  
m u n i c i p a l  elect i o n .

S e c t i o n  4 o f  t h i s  bi l l  e s t a b l i s h e s  s t a n d a r d s  for t h e  
e l e c t i o n  p r o c e s s  f o r  d i s s o l u t i o n  b y  r e q u i r i n g  a p p r o v a l  b y  a 
n u m b e r  of v o t e r s  g r e a t e r  t h a n  50 p e r c e n t  o f  t h e  n u m b e r  of 
p e o p l e  r e g i s t e r e d  t o  v o t e  in t h a t  m u n i c i p a l i t y .

T h e  a s s e t s  of  t h e  d i s s o l v e d  m u n i c i p a l i t y  a r e  t o  b e  
d i s t r i b u t e d  e i t h e r  t o  a n o t h e r  m u n i c i p a l i t y  or t o  t h e  state.
If t h e  a s s e t s  a r e  a r e  t o  r e m a i n  w i t h i n  t h e  c o m m u n i t y ,  t h e  
s t a t e  w o u l d  e n t e r  i n t o  c o n t r a c t s  r e g a r d i n g  t h e  u s e  o f  the 
a s s e t s  w i t h  a n y  p e r s o n  o r  o r g a n i z a t i o n ,  i n c l u d i n g  a n o n p r o f i t  
c o r p o r a t i o n  f o r m e d  u n d e r  the laws of t h e  s t a t e  o r  a N a t i v e  
c o u n c i l  (IRA o r  t r a d i t i o n a l )  f o r m e d  u n d e r  25 U.S.C. 476. T h e  
c o n t r a c t i n g  e n t i t y  w o u l d  be required, u n d e r  e x i s t i n g  s t a t e  
r e g u l a t i o n s ,  to  w a i v e  s o v e r e i g n  i m m u n i t y  (if appli c a b l e )  and 
b e  a c c o u n t a b l e  f o r  t h e  u s e  a n d  m a i n t e n a n c e  of t h e  assets, w i t h  
a p r o v i s i o n  in t h e  c o n t r a c t  that: (1) the a s s e t s  b e  u s e d  for a 
s p e c i f i e d  p u r p o s e ;  (2) t h e  a s s e t s  be u s e d  to  p r o v i d e  s e r v i c e s  
to r e s i d e n t s  w i t h o u t  r e g a r d  to race, color, creed, religion, 
o r  n a t i o n a l  o r i g i n ;  a“>d (3) the c o n t r a c t i n g  e n t i t y  is l i a b l e  
f o r  c l a i m s  a r i s i n g  o u _  *f t h e  u s e  or  m a n a g e m e n t  of t h e  assets.

The Senate Finance Committee passed CSSB 50(Fin)
with a letuer of intent.
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1 IN TH E  S E N A T E  B Y  T H E  F I N A N C E  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 50 ( F i n ance)

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 ‘ P I L L

6 F or an  A c t  e n t itled: "A n  A c t  r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

7 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

8 * S e c t i o n  1. AS 2 9 . 0 6 . 4 7 0 ( a )  is a m e n d e d  to read:

9 (a) E x c e p t  as p r o v i d e d  in. (b) of this s e c tion, v o t e r s  of a

10 m u n i c i p a l i t y  m a y  p e t i t i o n  fo r  d i s s o l u t i o n  w h e n  the m u n i c i p a l i t y  is

11 free of debt, or, if in  debt, e a c h  of its c r e d i t o r s  is s a t i s f i e d  w i t h

12 a m e t h o d  of r e p a y m e n t  and

13 (1) the m u n i c i p a l i t y  [IT] no l o n g e r  m e e t s  the m i n i m u m

14 s t a n d a r d s  p r e s c r i b e d  f o r  i n c o r p o r a t i o n  by AS 29.05, or o r m e r  AS 29.-

15 1 8 . 0 3 0  if it is a t h i r d  c l a s s  b o r ough; [OR]

16 (2) the m u n i c i p a l i t y  ceases to u se e a c h  of its m a n d a t o r y

17 p o w e r s ;  or

18 (3) d i s s o l u t i o n  is r e q u e s t e d  by p e t i t i o n  on  a f o r m  p r o v i d e d

19 by  the d e p a r t m e n t  s i g n e d  by a n u m b e r  of v o t e r s  of the m u n i c i p a l i t y

20 p r o p o s e d  to be d i s s o l v e d  g r e a t e r  t h a n  50 p e r c e n t  of the n u m b e r  of

21 v o t e s  cast in the last g e n e r a l  e l e c t i o n  in that m u n i c i p a l i t y .

22 * Sec. 2. AS 2 9 . 0 6 . 5 0 0 ( a )  is a m e n d e d  to read:

23 (a) If the L o cal B o u n d a r y  C o m m i s s i o n  d e t e r m i n e s  that a m u nic-

24 i p a l i t y  fails to mee t  the s t a n d a r d s  for d i s s o l u t i o n ,  it s h a l l  reject

25 the p e t i t i o n .  If the c o m m i s s i o n  d e t e r m i n e s  that the m u n i c i p a l i t y

26 m e ets the s t a n d a r d s  u n d e r  VS 2 9 . 0 6 . 4 7 0 ( a ) ( 1 )  or  ( 2 ) . it s h a l l  a c cept

27 the p e t i t i o n .  If the c o m m i s s i o n  d e t e r m i n e s  that the m u n i c i p a l i t y

28 m e e t s  the s t a n d a r d s  u n d e r  AS 2 9 . 0 6 . 4 7 0 ( a ) ( 3 )  and that d i s s o l u t i o n  of

29 the m u n i c i p a l i t y  is in the bes t  i n t e r e s t  of the state, it s h a l l  a.-cept

3B0050c -1- CSSB 50(Fin)
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the p e t i t i o n .

*  Sec. 3. AS  2 9 . 0 6 . 5 1 0 ( a )  is a m e n d e d  to read:

(a) Th e  L o c a l  B o u n d a r y  C o m m i s s i o n  s h a l l  i m m e d i a t e l y  n o t i f y  the 

d i r e c t o r  of e l e c t i o n s  of its a c c e p t a n c e  of a d i s s o l u t i o n  petition. 

W i t h i n  30 days a f t e r  n o t i f i c a t i o n ,  the d i r e c t o r  of e l e c t i o n s  shall 

o r d e r  an  e l e c t i o n  in the m u n i c i p a l i t y  to d e t e r m i n e  w h e t h e r  the v o ters 

d e s i r e  d i s s o l u t i o n .  T he e l e c t i o n  m u s t  be h e l d  at least 30 and not 

m o r e  t h a n  90 d a y s  a f t e r  the e l e c t i o n  o r d e r  u n l e s s  s u c h  t i m i n g  w o u l d

c a u se the e l e c t i o n  to be h e l d  b e t w e e n  M a y  1 an d  N o v e m b e r  1. If the

d i r e c t o r  of e l e c t i o n s  r e c e i v e s  n o t i f i c a t i o n  a f t e r  A p r i l  1, but b e f o r e  

O c t o b e r  1. the e l e c t i o n  s h all be h e l d  w i t h i n  60 d ays a f t e r  N o v e m b e r  1 . 

A p e r s o n  w h o  is a v o t e r  of the m u n i c i p a l i t y  m a y  v o t e  in the d i s s o l u­

ti o n  election.

* Sec. 4. A S  2 9 . 0 6 . 5 1 0 ( c )  is a m e n d e d  to read:

(c) The d i r e c t o r  of e l e c t i o n s  s h a l l  c e r t i f y  the e l e c t i o n  r e­

sults. If d i s s o l u t i o n  is a p p r o v e d  by a n u m b e r  of v o t e r s  g r e a t e r  tha n  

50 p e r c e n t  of th e  n u m b e r  of p e o p l e  r e g i s t e r e d  to v o t e  in the m u n i c i­

p a l i t y , the d i r e c t o r  of  e l e c t i o n s  s h all d e c l a r e  that the m u n i c i p a l i t y  

i 3  d i s s o l v e d  e f f e c t i v e  on t h e  d a t e  of c e r t i f i c a t i o n .

CSSB 50(Fin) - 2 - S B 0 0 5 0 c
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949 EAST 3GTH AVENUE. SUITE 404 
ANCHORAGE. ALASKA 99508 
PHONE. (907) 561-8586

T h e  H o n o r a b l e  H e n r y  S p r i n g e r ,  C h a i r m a n  

H o u s e  C o m m i t t e e  o n  C o m m u n i t y  &

R e g i o n a l  A f f a i r s  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  S p r i n g e r :

T h e  A l a s k a  L o c a l  B o u n d a r y  C o m m i s s i o n  c o n v e n e d  la^*- e v e n i n g  to 

f o r m a l l y  c o n s i d e r  t h e  v e r s i o n  o f  d r a f t  C S  H B  6 5  w h i c h  w a s  

d i s c u s s e d  d u r i n g  t h e  F e b r u a r y  2 0,  m e e t i n g  o f  y o u r  c o m m i t t e e .
I a m  p i e a s e d  t o  i n f o r m  y o u  t h a t  t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  

c o n s i d e r s  t h e  d r a f t  r e v i s i o n  t o  b e  a s i g n i f i c a n t  i m p r o v e m e n t  

t o  t h e  o r i g i n a l  b i l l .  A l l  f i v e  m e m b e r s  o f  t h e  c o m m i s s i o n  

v o t e d  u n a n i m o u s l y  t o  s t r o n g l y  s u p p o r t  t h e  l e g i s l a t i o n  e m b o d i e d  

i n  t h e  d r a f t  C S  H B  65.

W h i l e  t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  u n a n i m o u s l y  s u p p o r t s  t h e  

d r a f t  C S  H B  65, w e  d o  f e e l  t h a t  t h e r e  a r e  t w o  c h a n g e s  t h a t  

m i g h t  b e  m a d e  t h a t  w o u l d  s t r e n g t h e n  t h e  b i l l .  T h e s e  a r e  t h e  

i n c l u s i o n  o f  a " b e s t  i n t e r e s t "  s t a n d a r d  a n d  t h e  p r o h i b i t i o n  o f  
c o n d u c t i n g  d i s s o l u t i o n  e l e c t i o n s  b y  m a i l .  T h e  s u g g e s t e d  

a d d i t i o n s  a r e  e x p l a i n e d  b e l o w .

B E S T  I N T E R E S T  S T A N D A R D

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  a m e n d i n g  t h e  p r o p o s e d  

A S  2 9 . 0 6 . 4 7 0 ( a ) ( 3 )  t o  a d d  a  r e q u i r e m e n t  t h a t  " d i s s o l u t i o n  is 

d e t e r m i n e d  b y  t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  t o  b e  i n  t h e  b e s t  

i n t e r e s t s  o f  t h e  s t a t e ,  t h e  r e g i o n  a n d  t n e  t e r r i t o r y  s e r v e d  b y  
t h e  m u n i c i p a l i t y  p r o p o s e d  t o  b e  d i s s o l v e d "  w o u l d  s t r e n g t h e n  

t h e  b i l l .  T h i s  a d d i t i o n a l  s t a n d a r d  w o u l d  a p p l y  i n  t h o s e  

i n s t a n c e s  w h e r e  d i s s o l u t i o n  h a s  b e e n  r e q u e s t e d  b y  a m a j o r i t y  

o f  t h e  r e g i s t e r e d  v o t e r s .

T h e  r e a s o n  t h e  C o m m i s s i o n  d e s i r e s  t h i s  a d d i t i o n  is s i m p l e .  
T h e  A l a s k a  C o n s t i t u t i o n  a n d  s t a t e  l a w s  h a v e ,  s i n c e  s t a t e h o o d ,  - 

u n i f o r m l y  r e c o g n i z e d  t h e  n e e d  a n d  i m p o r t a n c e  o f  a s t a t e  
c o m m i s s i o n  t o  d e a l  w i t h  t h e  c r e a t i o n  o f  m u n i c i p a l  g o v e r n m e n t s , ,  
m o d i f i c a t i o n s  o f  m u n i c i p a l  g o v e r n m e n t  b o u n d a r i e s  a n d  t h e  
d i s s o l u t i o n  o f  m u n i c i p a l  g o v e r n m e n t s .  T h e  l a n g u a g e  o f  t h e  
d r a f t  C S  H B  6 5  c u r r e n t l y  d o e s  n o t  e n s u r e  a d e l i b e r a t i v e  r o l e  

f or t h e  s t a t e  i n  d i s s o l u t i o n  p r o c e e d i n g s .



T h e  H o n o r a b l e  H e n r y  S p i n g e r  
F e b r u a r y  27, 1987 
P a g e  T w o

W i t h o u t  l a n g u a g e  such as that s u g g e s t e d  b y  the L o c a l  B o u n d a r y  
C o m m i s s i o n ,  no s a f e g u a r d s  exist a g a i n s t  w h o l e s a l e  d i s s o l u t i o n  
of  m u n i c i p a l i t i e s .  C o n c e i v a b l y ,  a n y  a n d  e v e r y  c u r r e n t  and 
fut u r e  m u n i c i p a l  g o v e r n m e n t  c o uld e a s i l y  m e e t  the s t a n d a r d s  
set o u t  in the d r a f t  C S  HB  65. W h i l e  the C o m m i s s i o n  d o e s  not 
s u g g e s t  that a s i g n i f i c a n t  number of the 159 m u n i c i p a l i t i e s  in
the s t a t e  w o u l d  seek to d i s s o l v e  if this bi l l  b e c a m e  law, w e
d o  feel it w o u l d  e n h a n c e  the b i l l  to i n c l u d e  a r e a s o n a b l e  
sa f e g u a r d .

W e  s u g g e s t  th a t  s i t u a t i o n s  w i l l  a r i s e  w h i c h  wi l l  r e q u i r e  
d i s c r e t i o n a r y  a p p l i c a t i o n  and d e l i b e r a t i o n  of s t a t e  level 
c o n c e r n s .  T h us, it s e e m s  p r u d e n t  to i n c l u d e  p r o v i s i o n  of
l a n g u a g e  w h i c h  w o uld a l l o w  the c o m m i s s i o n  to s e r v e  '."his 
l e g i t i m a t e  role. We feel a "best i n t e r e s t "  s t a n d a r d  d o e s  just 
this.

E L E C T I O N S  B Y  M A I L

T h e  c o m m i s s i o n  w o uld a l s o  li k e  to see the i n c l u s i o n  of 
s t a t u t o r y  p r o v i s i o n s  to p r e c l u d e  the c o n d u c t  of m u n i c i p a l  
d i s s o l u t i o n  e l e c t i o n s  b y  ma i l  u n d e r  A S  1 5 . 20.800. W h i l e  it
m a y  be a p p r o p r i a t e  to c o n d u c t  c e r t a i n  s t a t e  e l e c t i o n s  b y  mail, 
the C o m m i s s i o n  o p p o s e s  e l e c t i o n s  b y  m a i l  e i t h e r  'for m u n i c i p a l  
i n c o r p o r a t i o n  or  d i s s o l u t i o n .  Our o b j e c t i o n s  to c o n d u c t i n g  
s u c h  e l e c t i o n s  b y  ma i l  are n u m e r o u s  a n d  h a v e  b e e n  c o n v e y e d  to 
the D i v i s i o n  o f  E l e c t i o n s .  In ge n e r a l ,  we find th a t  the 
s i g n i f i c a n c e  o f  such e l e c t i o n s  a n d  p u b l i c  p r e f e r e n c e  w a r r a n t  
c o n d u c t i n g  m u n i c i p a l  i n c o r p o r a t i o n  a n d  d i s s o l u t i o n  e l e c t i o n s  
in the c o n v e n t i o n a l  m a n n e r .

T h a n k  y o u  for this o p p o r t u n i t y  t o  c o m m e n t  on the propc sed 
CS H B  65. We  feel t h a t  the d r a f t  CS H B  65 wi l l  p e r m i t  the 
L o c a l  B o u n d a r y  C o m m i s s i o n  to r e s p o n d  f u l l y  to the c u r i e n t  
i ssues r e l a t i n g  to d i s s o l u t i o n .  H o w e v e r ,  w e  d o  feel th a t  our 
two s u g g e s t i o n s  will f u r t h e r  i m p r o v e  the bill. P l e a s e  feel 
free to c o n t a c t  the L o c a l  B o u n d a r y  C o m m i s s i o n  s h o u l d  you 
r e q u i r e  c l a r i f i c a t i o n  of  a n y  p o i nts.

R o b e r t  0. Eder, C h a i r m a n  
L o c a l  E o u n d a r y  C o m m i s s i o n
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M a r t y  R u t h e r f o r d ,  D i r e c t o r ,  M R A D / D C R A



CSSB 5 0 (FIN) 

LEGISLATIVE INTENT

Existing laws apparently do no t p e rmit the 
d isso lution of a city goveanm ent u nless that community suffers 
drastic  reductions in its popula t i o n  or economy. The 
legislature recognizes that there are other  circumstances under 
w h i c h  the dissolution of a city g overnment m a y  be warranted. 
Such c ircumstances include those where:

1. the residents of community hav e abandoned their 
city government;

2. alternative entities exist t h r ough which 
essential services* m a y  b e  d e l i v e r e d  in the absence 
of city government; and

3. dissolution w o u l d  not be a d ver se to the interests 
of the region in w hich the city is located and the 
state (e.g., dissol v i n g  p r i m a r i l y  to avoid a viable 
t a x  base, re turning edu cation function to the s t a t e ) .

It may be considered to b e  in the best interest of 
the state, under the provision s of S e c t i o n  2 of this Act, for 
any city to be dissolved w h e r e  such circumstances  exist.

i

* Definition of "essential services": Basic municipal
services provided for the health, safety, and welf are of the 
residents, such as police and fire p r o t e c t i o n  services and 
maintenance of public facilities, e.g., w a t e r  and waste 
disposal systems, community buildings, etc.
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Commission Members
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SUBJECT: P o t e n t i a l  F o c u s  of
L o c a l  B o u n d a r y
C o m m i s s i o n  in t h e  
n e w  A d m i n i s t r a t i o n

D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s

O n e  o f  the p r i m a r y  g o a l s  o f  the C o w p e r  A d m i n i s t r a t i o n  is to h e l p  
m a k e  l o c a l  g o v e r n m e n t  w o r k  b e t t e r ,  e s p e c i a l l y  in the s maller, 
r u r a l  c o m m u n i t i e s  o f  t h e  state. D u r i n g  h i s  S t a t e  of t h e  S t a t e  
m e s s a g e ,  t h e  G o v e r n o r  said:

O v e r  t h e  p a s t  f e w  y e a r s  l i f e  h a s  c h a n g e d  a g r e a t  
d e a l  for all o f  u s  in A l a s k a .  B u t  no  w h e r e  has 
t h e  c h a n g e  b e e n  f e l t  as d e e p l y  as  in r u r a l  A l a s k a  
. . . I b e l i e v e  t h e  v i l l a g e s  a r e  f u n d a m e n t a l l y
d i f f e r e n t  c u l t u r a l l y  a n d  h i s t o r i c a l l y  f r o m  u r b a n  
A l a s k a  a n d  t h a t  w e  m u s t  m a k e  a n  e f f o r t  t o  c r e a t e  
n e w  f o r m s  of g o v e r n m e n t  t h a t  a r e  a p p r o p r i a t e  to 
r u r a l  A l a s k a .  S u c h  f o r m s  o f  v i l l a g e  g o v e r n m e n t  
m u s t  b e  d e m o c r a t i c a l l y  m a n a g e d  a n d  c o n s i s t e n t  w i t h  
the A l a s k a  C o n s t i t u t i o n ,  b u t  t h e y  m u s t  also be 
c o n s i s t e n t  w i t h  t h e  r e a l i t i e s  of v i l l a g e  life.

O n  n u m e r o u s  o c c a s i o n s  t h e  G o v e r n o r  has s t a t e d  t h a t  w h e n  he  f i r s t  
b e g a n  t r a v e l i n g  t h r o u g h o u t  r u r a l  A l a s k a  in 1968, he s a w  a f o r m  of 
g o v e r n m e n t  t h a t  s e e m e d  t o  b e  v e r y  i n t e g r a t e d  i n t o  v i l l a g e  life. 
P e o p l e  t h e n  f e l t  as if t h e y  " o w ned" their* l o c a l  g o v e r n m e n t s ,  a n d  
t h e y  o p e r a t e d  t h e m  w i t h  v e r y  l i t t l e  cash. In t h e s e  t i m e s  of f i s­
ca l  c r i s i s  w h e r e  t h e r e  is a f e e l i n g  in so m e  c o m m u n i t i e s  t h a t  
l o c a l  p e o p l e  n o  l o n g e r  "own" t h e i r  l o c a l  g o v e r n m e n t s ,  it is 
i m p o r t a n t  for t h e  s t a t e  t o  r e e x k m i n e  l o c a l  g o v e r n m e n t .

T h e  m o v e m e n t  b y  s e v e r a l  c o m m u n i t i e s ,  p r i m a r i l y  i n  the Y u k o n -  
K u s k o k w i m  D e l t a  A r e a ,  to d i s s o l v e  t h e i r  s t a t e - c h a r t e r e d  m u n i c i p a l  
g o v e r n m e n t s  is a s y m p t o m  o f  d i s c o n t e n t  w i t h  t h e  c u r r e n t  f o r m  of 
l o c a l  g o v e r n m e n t .  I h a v e  t r a v e l e d  to B e t h e l ,  K a s i g l u k ,  a n d  N o m e  
s i n c e  I w a s  a p p o i n t e d  C o m m i s s i o n e r  to g a i n  n e w  i n s i g h t s  i n t o  h o w  
p e o p l e  f e l t  a b o u t  t h e i r  l o c a l  g o v e r n m e n t s .  I w i l l  be  t r a v e l i n g  
to  B a r r o w ,  K o t z e b u e ,  and D i l l i n g h a m  n e x t  w e e k  t o  a t t e m p t  to g a i n  
f u r t h e r  i n s i g h t s .  It is m y  h o p e  t h a t  t h e  D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  c a n  a s s i s t  l o c a l  p e o p l e  in d e v e l o p i n g  m o r e  
e f f e c t i v e  l o c a l  g o v e r n m e n t s  w i t h i n  t h e  c o n t e x t  of the A l a s k a  
C o n s t i t u t i o n .

32-001 A(Rov 10-84)



L o c a l  B o u n d a r y  C o m m i s s i o n - 2 - F e b r u a r y  18, 1987

T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  (LBC) is s q u a r e l y  in t h e  m i d d l e  of 
t h e  i s s u e  of  t h e  d i s s o l u t i o n  of m u n i c i p a l  g o v e r n m e n t s .  I w o u l d  
h o p e  t h a t  u n d e r  the n e w  A d m i n i s t r a t i o n  t h e  L B C  c o u l d  t a k e  the 
l e a d  r o l e  in h e l p i n g  to s o l v e  p r o b l e m s  r e l a t i n g  t o  the d i s s o l u­
t i o n  o f  m u n i c i p a l  g o v e r n m e n t s .  I a l s o  h o p e  t h a t  t h e  L B C  c o u l d
s e r v e  as m y  p r i m a r y  a d v i s o r y  g r o u p  in h e l p i n g  m e  d e a l  w i t h  i s s u e s
r e l a t i n g  t o  l o c a l  g o v e r n m e n t  g e n e r a l l y .

T h e  L B C  is in a u n i q u e  p o s i t i o n  t o  b e  a p r o b l e m  s o l v e r  for
s e v e r a l  r e a s o n s .  T h e s e  r e a s o n s  i nclude:

° T h e  C o m m i s s i o n  is c o m p o s e d  o f  p r i v a t e  c i t i z e n s  w h o  h a v e  an
i n d e p e n d e n t  a n d  o b j e c t i v e  p e r s p e c t i v e  o n  g o v e r n a n c e  i s s u e s  
a s  a r e s u l t  o f  t h e  f a c t  t h a t  t h e y  a r e  n o t  g o v e r n m e n t
e m p l o y e e s .

0 T h e  C o m m i s s i o n  h a s  b e e n  d e a l i n g  w i t h  l o c a l  g o v e r n m e n t  p r o b­
lem s  i n  t h e  p a s t  a n d  c a n  p r o v i d e  c o n t i n u i t y  b e t w e e n  a d m i n i s­
t r a t i o n s  w i t h  r e g a r d s  t o  p o l i c y  r e l a t i n g  to l o c a l  g o v e r n­
m e n t s  .

° T h e  C o m m i s s i o n  h a s  s u b s t a n t i a l  s t a t u t o r y  d e c i s i o n  m a k i n g  
a u t h o r i t y  w i t h  r e g a r d s  t o  l o c a l  g o v e r n m e n t  issues.

S p e c i f i c  i s s u e s  t h a t  I w o u l d  l i k e  to d i s c u s s  w i t h  y o u  o n  t h e  19 t h  
i n c l u d e  t h e  f o l l o w i n g :

1. D e v e l o p m e n t  of a s p e c i f i c  w o r k p l a n  b y  s t a f f  u n d e r  w h i c h  the 
L B C  w o u l d  d e a l  w i t h  l o c a l  g o v e r n m e n t  i s s u e s ;

2. E x p l o r e  t h e  p o s s i b i l i t y  of  g e t t i n g  c o n s u l t i n g  m o n e y  to the 
C o m m i s s i o n  for an  i n d e p e n d e n t  s t u d y  o f  i s s u e s  r e l a t i n g  to 
t h e  d i s s o l u t i o n  o f  c i t i e s ;

3. T h e  d e v e l o p m e n t  of n e w  f o r m s  of l o c a l  g o v e r m e n t ;  a n d

4. T h e  s t a t u s  o f  the. s u i t  f i l e d  b y  A k i a c h a k  a g a i n s t  the 
B o u n d a r y  C o m m i s s i o n  a n d  w a y s  in w h i c h  t h a t  s u i t  a n d  the 
u n d e r l y i n g  d i s p u t e  m i g h t  be  r e s o l v e d .

1 a m  s o r r y  t h a t  b a d  w e a t h e r  p r e v e n t e d  m e  f r o m  m e e t i n g  all C o m m i s­
si o n  m e m b e r s  on  J a n u a r y  21. I l o o k  f o r w a r d  t o  s p e n d i n g  a c o n­
s i d e r a b l e  a m o u n t  of t i m e  t a l k i n g  w i t h  t h e  C o m m i s s i o n  m e m b e r s  on 
t h e  19th, a n d  I h o p e  t h a t  w e  c a n  w o r k  t o g e t h e r  t o  h e l p  f o c u s  the 
r o l e  o f  t h e  B o u n d a r y  C o m m i s s i o n  u n d e r  t h e  n e w  a d m i n i s t r a t i o n .  I 
l o o k  f o r w a r d  to p r o v i d i n g  t h e  s t a f f  s u p p o r t  a n d  a s s i s t a n c e  t h a t  
w i l l  a l l o w  t h e  C o m m i s s i o n  to a s s u m e  an a g g r e s s i v e  r o l e  as a p r o b­
l e m  s o l v e r  w i t h  r e g a r d s  to  t h e  i s s u e s  w e  a r e  n o w  facing.

D G H / g m w
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FE O F  A L A S K A  

JRE - F I R S T  S E S S I O N

A  B I L L

F or a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to d i s s o l u t i o n  o f  a m u n i c i p a l i t y . "

BE IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. AS 2 9 . 0 6 . 4 7 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in (b) o f  this s e c tion, v o t e r s  of a 

m u n i c i p a l i t y  m a y  p e t i t i o n  f o r  d i s s o l u t i o n  w h e n  t he m u n i c i p a l i t y  is 

free of d e bt, or, if in  debt, e a c h  of its c r e d i t o r s  is s a t i s f i e d  w i t h  

a m e t h o d  o f  r e p a y m e n t  and

(1) t he m u n i c i p a l i t y  [IT] no  l o n g e r  m e e t s  the m i n i m u m  

s t a n d a r d s  p r e s c r i b e d  f o r  i n c o r p o r a t i o n  b y  AS 29.05, or f o r m e r  AS 29.- 

1 8 . 0 3 0  if it is a t h i r d  c l a s s  b o r o u g h ;  [OR]

(2) t he m u n i c i p a l i t y  c e a s e s  to u s e  e a c h  of its m a n d a t o r y

p o w e r s ; or

* Sec 2. A S  2 9 . 0 6 . 5 0 0 ( a )  is a m e n d e d  to read:

(a) If the L o c a l  B o u n d a r y  C o m m i s s i o n  d e t e r m i n e s  t h a t  a m u n i c­

i p a l i t y  f a ils to m e e t  the s t a n d a r d s  for d i s s o l u t i o n ,  it s h a l l  r e j e c t

the p e t i t i o n .  If the c o m m i s s i o n  d e t e r m i n e s  that the m u n i c i p a l i t y

m e e t s  the s t a n d a r d s  u n d e r  AS  2 9 . 0 6 . 4 7 0 ( a ) ( 1 )  or  (2), it shall a c cept

the p e t i t i o n .  I’feBfcKSff :ermines that the m u n i c i p a l i t y ’

m< 

the—y r r—
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2 Sec. 3. A S  2 9 . 0 6 . 5 1 0 ( c )  is a m e n d e d  to read:

3 (c) The d i r e c t o r  of  e l e c t i o n s  s h a l l  c e r t i f y  the e l e c t i o n  re-

4 suits. I f  d i s s o l u t i o n  is a p p r o v e d

5

6 d i r e c t o r  of e l e c t i o n s  s h all d e c l a r e  that t he m u n i c i p a l i t y

7 is d i s s o l v e d  e f f e c t i v e  on  the d a t e  of c e r t i f i c a t i o n .

%
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IN T HE S E N A T E  B Y  B I N K L E Y

S E N A T E  B I L L  NO. 50 

IN  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  an  Act e n t i t l e d :  " A n  Act r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 9 . 0 6 . 4 7 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  i n  (b) of this s e c t i o n ,  v o t e r s  of a 

m u n i c i p a l i t y  m a y  p e t i t i o n  for d i s s o l u t i o n  w h e n  the m u n i c i p a l i t y  is 

free of  debt, or, if in debt, e a c h  o f  its c r e d i t o r s  is s a t i s f i e d  w i t h  

a m e t h o d  of r e p a y m e n t  and

(1) it no  l o n g e r  m e e t s  t h e  m i n i m u m  s t a n d a r d s  p r e s c r i b e d  for 

i n c o r p o r a t i o n  by A S  29.05, or f o r m e r  A S  2 9 . 1 8 . 0 3 0  if it is a t h i r d  

class b o r o u g h ;  [OR]

(2) the m u n i c i p a l i t y  c e a s e s  to u se e a c h  of  its m a n d a t o r y

p o w e r s ; or

(3) d i s s o l u t i o n  is a p p r o v e d  i n ^ ^ f ^ a d v i s o r y  e l e c t i o n  h e l d  on

e/d C o be djs-sfTlved.the q u e s t i o n  by the m u n i c i p a l i t y  propose

* Sec. 2. A S  2 9 . 0 6 . 5 2 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 2 9 . 0 6 . 5 2 0 .  S U C C E S S I O N .  (a) T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  

shall p r o v i d e  f or the d i s t r i b u t i o n  of a s s e t s  a n d  l i a b i l i t i e s  of  a 

m u n i c i p a l i t y  u p o n  its d i s s o l u t i o n .  A s s e t s  a n d  l i a b i l i t i e s  m a y  be 

d i s t r i b u t e d  to the state, a n o t h e r  m u n i c i p a l i t y ,  a n o n p r o f i t  c o r p o r a -  

( tion f o r m e d  u n d e r  the laws of the state, o r  a N a t i v e  c o u n c i l  o r g a n i z e d  

u n d e r  25 U . S . C .  476.

(b) In d e t e r m i n i n g  h o w  to d i s t r i b u t e  the a s s e t s  of a m u n i c i p a l i­

ty u p o n  its d i s s o l u t i o n ,  th e  L o c a l  B o u n d a r y  C o m m i s s i o n  s h a l l  c o n s i d e v  

the m a n n e r  in  w h i c h  the a s s e t s  w i l l  be b e s t  u s e d  to c o n t i n u e  to

SB0050A -1- SB 50



#

1 p r o v i d e  s e r v i c e s  to the a r e a  of the d i s s o l v e d  m u n i c i p a l i t y .  Prefer-

2 e n c e  in the d i s t r i b u t i o n  of the a s s e t s  s h a l l  be  g i v e n  to t he state,

3 a n o t h e r  m u n i c i p a l i t y  or  a n o n p r o f i t  c o r p o r a t i o n .
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IN T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

FIFTE E N T H  L E G I S L A T U R E  - F I R S T  S E SS ION

A  BILL

For an Act entitled: "An Act r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

BE IT E N ACTED BY THE L EGISLATUR E OF THE STATE OF ALASKA:

* Section 1. AS 29.06.470(a) is amended to read:

(a) Except as provided in (b) of this section, v o t e r s  o f  a

m u n i c i p a l i t y  m a y  petition for d i s s o l u t i o n  w h e n  the m u n i c i p a l i t y  is 

free of debt, or, if in debt, each of its c reditors is s a t i s f i e d  with 

a m e t h o d  of repayment and

(1) the m u n i c i p a l i t y  [IT] no longer  meets t h e  m i n i m u m

standards p r e s c r i b e d  for i n c o r p o r a t i o n  b y  AS 29.05, or f o r m e r  AS 29'.- 

18.030 if it is a third class borough; [OR]

(2) the m u n i c i p a l i t y  ceases to use each of its ma... t_urv

p o w e r s ; or

(3) dissolution is r e q u e s t e d  b y  p e t i t i o n  on a f o r m  p r o v i d e d

by the departme nt signed b y  a n u m b e r  o f  v o t e r s  of the m u n i c i p a l i t y

p roposed to be dissolved g r e a t e r  than 50 p e r c e n t  of the n u m b e r  of 

votes cast in the last general election in that m u n i c i p a l i t y .

* Sec. 2. AS 29.06.500(a) is a m e nded to read:

(a) If the Local B o u n d a r y  C o m m i s s i o n  determines that a m u n i c­

ipality fails to meet the st andards for dissolution, it s h a l l  reject 

the petition. If the c o m m i s s i o n  determ i n e s  that the m u n i c i p a l i t y  

meets the standards under A S  29.06.470(a)(1) or ( 2 ) , it shal l accept 

the petition. If the c o m m i s s i o n  det erm i n e s  that the m u n i c i p a l i t y  

meets the standards under AS 29.0 6.470(a)(3) and that d i s s o l u t i o n  of

the m u n i c i p a l i t y  is in the b e s t  interest of the state, it s h a l l  accept

-1- CSSB 5 0 ( C&RA)
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the petition.

* Sec. 3. A S  29.06.510(c) is a m e n d e d  to read:

(c) The director o f  e l e c tions  shall certify the e l e c t i o n  r e­

sults. If dissolution is a p p r o v e d  by a n u m b e r  of voters g r eater  than 

50 p e rcent of the n umber of p e o p l e  r e g i s t e r e d  to vote in the m u n i c i­

pality , the director of e l e c t i o n s  shall declare that the m u n i c i p a l i t y  

is d i s s o l v e d  effective on the date of certification.

C S S B  5 0 (C&RA)
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PHONE: (907) 561-8586

T h e  H o n o r a b l e  H e n r y  S p r i n g e r ,  C h a i r m a n  
H o u s e  C o m m i t t e e  o n  C o m m u n i t y  &

R e g i o n a l  A f f a i r s  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  S p r i n g e r :

T h e  A l a s k a  L o c a l  B o u n d a r y  C o m m i s s i o n  c o n v e n e d  l a s t  e v e n i n g  t o  
f o r m a l l y  c o n s i d e r  the v e r s i o n  of d r a f t  C S  H B  65 w h i c h  was 
d i s c u s s e d  d u r i n g  the F e b r u a r y  20, m e e t i n g  o f  y o u r  c o m m i t t e e .  
I a m  p l e a s e d  to i n f o r m  y o u  t h a t  the L o c a l  B o u n d a r y  C o m m i s s i o n  
c o n s i d e r s  the d r a f t  r e v i s i o n  to b e  a s i g n i f i c a n t  i m p r o v e m e n t  
t o  the o r i g i n a l  bill. A l l  five m e m b e r s  o f  the c o m m i s s i o n  
v o t e d  u n a n i m o u s l y  to  s t r o n g l y  s u p p o r t  the l e g i s l a t i o n  e m b o d i e d  
in the d r a f t  CS H B  65.

W h i l e  the L o c a l  B o u n d a r y  C o m m i s s i o n  u n a n i m o u s l y  s u p p o r t s  the 
d r a f t  C S  H B  65, w e  d o  feel t h a t  t h e r e  a r e  t w o  c h a n g e s  that 
m i g h t  b e  m a d e  uh a t  w o u l d  s t r e n g t h e n  the b i l l .  T h e s e  a r e  the 
i n c l u s i o n  of a " b est i n t e r e s t "  s t a n d a r d  a n d  t h e  p r o h i b i t i o n  of 
c o n d u c t i n g  d i s s o l u t i o n  e l e c t i o n s  b y  m a i l .  T h e  s u g g e s t e d  
a d d i t i o n s  a r e  e x p l a i n e d  be l o w .

B E S T  I N T E R E S T  S T A N D A R D

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  a m e n d i n g  the p r o p o s e d  
A S  2 9 . 0 6 . 4 7 0 ( a ) ( 3 )  to add a r e q u i r e m e n t  th a t  " d i s s o l u t i o n  is 
d e t e r m i n e d  b y  the L o c a l  B o u n d a r y  C o m m i s s i o n  t o  b e  in the b e s t  
i n t e r e s t s  o f  the s t a t e ,  tlm— r p p i n n  and H ip l A r ri t o r y  sejcvpri 
the— muni-e-i-pa-l-ity -proposed CO— b e — diasoJLved" w o u l d  s t r e n g t h e n  
the b ill. T h i s  a d d i t i o n a l  s t a n d a r d  w o u l d  a p p l y  in t h o s e  
i n s t a n c e s  w h e r e  d i s s o l u t i o n  h a s  b e e n  r e q u e s t e d  b y  a m a j o r i t y  
o f  the r e g i s t e r e d  voters.

T h e  r e a s o n  the C o m m i s s i o n  d e s i r e s  this a d d i t i o n  is simple. 
T h e  A l a s k a  C o n s t i t u t i o n  a n d  s t a t e  laws have, s i n c e  s t a t e h o o d ,  
u n i f o r m l y  r e c o g n i z e d  the n e e d  a n d  i m p o r t a n c e  o f  a s t a t e  
c o m m i s s i o n  to  d e a l  w i t h  the c r e a t i o n  of m u n i c i p a l  g o v e r n m e n t s ,  
m o d i f i c a t i o n s  of m u n i c i p a l  g o v e r n m e n t  b o u n d a r i e s  a n d  the 
d i s s o l u t i o n  of m u n i c i p a l  g o v e r n m e n t s .  T h e  l a n g u a g e  o f  the 
d r a f t  C S  H B  65 c u r r e n t l y  d o e s  n o t  e n s u r e  a d e l i b e r a t i v e  r o l e  
for the s t a t e  in d i s s o l u t i o n  p r o c e e d i n g s .
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W i t h o u t  l a n g u a g e  s u c h  as  th a t  s u g g e s t e d  b y  t h e  L o c a l  B o u n d a r y  
C o m m i s s i o n ,  no s a f e g u a r d s  e x i s t  a g a i n s t  w h o l e s a l e  d i s s o l u t i o n  
of m u n i c i p a l i t i e s .  C o n c e i v a b l y ,  a n y  a n d  e v e r y  c u r r e n t  a n d  
f u t u r e  m u n i c i p a l  g o v e r n m e n t  c o u l d  e a s i l y  m e e t  the s t a n d a r d s  
set o u t  in the d r a f t  C S  H B  65. W h i l e  t h e  C o m m i s s i o n  d o e s  n o t  
s u g g e s t  that a s i g n i f i c a n t  n u m b e r  of  the 159 m u n i c i p a l i t i e s  in 
the s t a t e  w o u l d  s e e k  to d i s s o l v e  if t h i s  b i l l  b e c a m e  law, w e  
d o  feel it w o u l d  e n h a n c e  the b i l l  t o  i n c l u d e  a r e a s o n a b l e  
s a f e g u a r d .

W e  s u g g e s t  t h a t  s i t u a t i o n s  w i l l  a r i s e  w h i c h  w i l l  r e q u i r e  
d i s c r e t i o n a r y  a p p l i c a t i o n  and d e l i b e r a t i o n  of s t a t e  l e vel 
c o n c e r n s .  T h us, it s e e m s  p r u d e n t  to  i n c l u d e  p r o v i s i o n  of  
l a n g u a g e  w h i c h  w o u l d  a l l o w  the c o m m i s s i o n  to s e r v e  this 
l e g i t i m a t e  role. W e  fe e l  a "best i n t e r e s t "  s t a n d a r d  d o e s  just 
this.

E L E C T I O N S  B Y  M A I L

T h e  c o m m i s s i o n  w o u l d  a l s o  l i k e  to  s e e  t h e  i n c l u s i o n  of 
s t a t u t o r y  p r o v i s i o n s  to  p r e c l u d e  the c o n d u c t  o f  m u n i c i p a l  
d i s s o l u t i o n  e l e c t i o n s  b y  m a i l  u n d e r  A S  1 5 . 2 0 . 8 0 0 .  W h i l e  it 
m a y  b e  a p p r o p r i a t e  to c o n d u c t  c e r t a i n  s t a t e  e l e c t i o n s  b y  mail, 
the C o m m i s s i o n  o p p o s e s  e l e c t i o n s  b y  m a i l  e i t h e r  for m u n i c i p a l  
i n c o r p o r a t i o n  or  d i s s o l u t i o n .  Our o b j e c t i o n s  to c o n d u c t i n g  
s u c h  e l e c t i o n s  b y  m a i l  a r e  n u m e r o u s  a n d  h a v e  b e e n  c o n v e y e d  to 
the D i v i s i o n  o f  E l e c t i o n s .  In g e n e r a l ,  w e  fi n d  t h a t  the 
s i g n i f i c a n c e  o f  s u c h  e l e c t i o n s  a n d  p u b l i c  p r e f e r e n c e  w a r r a n t  
c o n d u c t i n g  m u n i c i p a l  i n c o r p o r a t i o n  a n d  d i s s o l u t i o n  e l e c t i o n s  
in the c o n v e n t i o n a l  m a n n e r .

T h a n k  y o u  for t h i s  o p p o r t u n i t y  to  c o m m e n t  o n  the p r o p o s e d  
CS  H B  65. W e  f e e l  t h a t  t h e  d r a f t  C S  H B  65 w i l l  p e r m i t  the 
L o c a l  B o u n d a r y  C o m m i s s i o n  to  r e s p o n d  f u l l y  to the c u r r e n t  
i s s u e s  r e l a t i n g  to  d i s s o l u t i o n .  H o w e v e r ,  we d o  feel t h a t  our 
t w o  s u g g e s t i o n s  w i l l  f u r t h e r  i m p r o v e  t h e  b i l l .  P l e a s e  feel 
free to c o n t a c t  the L o c a l  B o u n d a r y  C o m m i s s i o n  s h o u l d  y o u  
r e q u i r e  c l a r i f i c a t i o n  o f  a n y  p o i n t s .

S i n c e r e l y

R o b e r t  0. Eder, C h a i r m a n  
L o c a l  B o u n d a r y  C o m m i s s i o n
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cc: T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i
Chair, S e n a t e  C & R A  

T h e  H o n o r a b l e  J o h n e  B i n k l e y  
s p o n s o r  S B  50 

T h e  H o n o r a b l e  L y m a n  H o f f m a n  
s p o n s o r  H B  65 

C.B. B e t t i s w o r t h ,  Memb e r ,  L B C  
B e r t  G r e i s t ,  M e m b e r ,  L B C  
D a v e  H a n s o n ,  M e m b e r ,  L B C  
J o  A n d e r s o n ,  M e m b e r ,  L B C  
D a v i d  G. H o f f m a n ,  C o m m i s s i o n e r ,  D C R A  
M a r t y  R u t h e r f o r d ,  D i r e c t o r ,  M R A D / D C R A



g t e k a  g>tate leg isla tu re
ARLISS STURGULEWSKI, Chairman ri> R0XV
TIM KELLY, Vice Chairman JUNEAU, ALASKA o?811
RICK HALFORD (907) 465-49bi
MIKE SZYMANSKI 
FREDZHAROFF

S e n a t e
Commumtp arrtr Begtonal affa irs Committee

TO: S e n a t e  C & R A  M e m b e r s  A M a r c h  10, 1 9 8 7

F R O M : S e n a t e  C & R A  StafJ

RE: C S S B  50 (C&RA) - D i s s o l u t i o n  of  a m u n i c i p a l i t y

A t  t h e  l a s t  h e a r i n g  o n  t h i s  b i l l  a n u m b e r  o f  c o n c e r n s  w e r e  

r a i s e d .  T h i s  CS a d d r e s s e s  t h o s e  c o n c e r n s .

A n  a t t e m p t  h a s  b e e n  m a d e  t o  h a v e  t h e  p r o c e s s  m i r r o r  t h e  

i n c o r p o r a t i o n  p r o c e s s .  C i t i z e n s  w i s h i n g  t o  d i s s o l v e  a 

m u n i c i p a l i t y  c o u l d  f i l e  a p e t i t i o n  w i t h  t h e  L o c a l  B o u n d a r y  

C o m m i s s i o n  ( L B C ) .

I f  t h e  t h e  p e t i t i o n  w a s  s i g n e d  b y  a n u m b e r  o f  v o t e r s  o f  t h e  

m u n i c i p a l i t y  g r e a t e r  t h a n  50 p e r c e n t  o f  t h e  v o t e s  c a s t  w i t h i n  

t h e  m u n i c i p a l i t y  a t  t h e  l a s t  g e n e r a l  e l e c t i o n  a n d  if t h e  L B C  

d e t e r m i n e d  t h a t  t h e  d i s s o l u t i o n  w a s  in t h e  s t a t e ' s  b e s t  

i n t e r e s t ,  it w o u l d  a c c e p t  t h e  p e t i t i o n .

If  t h e  L B C  a c c e p t e d  t h e  p e t i t i o n ,  t h e  d i r e c t o r  o f  e l e c t i o n s  

w o u l d  t h e n  c o n d u c t  a n  e l e c t i o n  o n  t h e  q u e s t i o n  a n d  if 

d i s s o l u t i o n  w a s  a p p r o v e d  b y  a m a j o r i t y  o f  t h e  r e g i s t e r e d  

v o t e r s  i n  t h e  m u n i c i p a l i t y ,  t h e  d i s s o l u t i o n  w o u l d  t a k e  e f f ect.

T h e  s e c t i o n  o f  t h e  o r i g i n a l  b i l l  t h a t  d e a l t  w i t h  s u c c e s s i o n  h a s  

b e e n  d e l e t e d .  E x i s t i n g  l a w  w o u l d  r e m a i n  a n d  a s s e t s  c o u l d  b e  

h a n d l e d  t h r o u g h  e x i s t i n g  c o n t r a c t i n g  p r o c e d u r e s  as s u g g e s t e d  

b y  t h e  D e p a r t m e n t  o f  Law.

E x i s t i n g  l a w  is a t t a c h e d .



§ 29.06.460 Mu n ic ip a l  G o v ern m en t  § 29.06.500

Sec. 29.06.460. Petition, (a) Voters of a municipality may file a 
dissolution petition with the department in the form prescribed by the 
department. The petition must be signed by a number of voters equal 
to at least 25 percent of the number of votes cast in the last regular 
election in that municipality.

(b) The petition must include
(1) the name of the municipality;
(2) maps, documents, and other information showing that the 

municipality meets the standards for dissolution. (§ 5 ch 74 SLA 
1985)

Sec. 29.06.470. S tandards, (a) Except as provided in (b) of this 
section, voters of a municipality may petition for dissolution when the 
municipality is free of debt, or, if in debt, each of its creditors is 
satisfied with a method of repayment and

(1) it no longer meets the minimum standards prescribed for 
incorporation by AS 29.05, or former AS 29.18.030 if it is a third class 
borough; or

(2) the municipality ceases to use each of its mandatory powers.
(b) Voters of a city in a borough may petition for dissolution of the

city if the borough consents to assume the city’s rights, powers, duties, 
assets, and liabilities. The consent must be ratified by a majority of 
borough voters voting on the question. (§ 5 ch 74 SLA 1985)

Sec. 29.06.480. Review, (a) The department shall review a disso­
lution petition for content and signatures, and shall return a deficient 
petition for correction or completion.

(b) If the petition contains the required information and signatures, 
the department shall investigate the proposal. t§ 5 ch 74 SLA 1985)

Sec. 29.06.490. R eport and hearing, (a) The department shall 
report its findings to the Local Boundary Commission with its 
recommendation regarding the dissolution of a municipality.

(b) The Local Boundary Commission shall hold at least one public 
hearing in the municipality proposed to be dissolved. (§ 5 ch 74 SLA 
1985)

Sec. 29.06.500. Decision, (a) If the Local Boundary Commission 
determines that a municipality fails to meet the standards for 
dissolution, it shall reject the petition. If the commission determines 
that the municipality meets the standards, it shall accept the petition.

<b) A Local Boundary Commission decision under this section may 
be appealed under the Administrative Procedure Act (AS 44.62). 5
ch 74 SLA 1985)

-24-



§ 29.06.510 A laska  Statutes S u pplem e i t § 29.08.050

Sec. 29.06.510. Election, (a) The Local Boundary Commission 
shall immediately notify the director of elections of its acceptance of a 
dissolution petition. Within 30 days after notification, the director of 
elections shall order an election in the municipality to determine 
whether the voters desire dissolution. The election must be held at 
least 30 and not more than 90 days after the election order. A person 
who is a voter of the municipality may vote in the dissolution election.

(b) The director of elections shall supervise the election in the 
general manner prescribed by the Alaska Election Code (AS 15). The 
state shall pay all election costs.

(c) The director of elections shall certify the election results. If 
dissolution is approved, the director of elections shall declare that the 
municipality is dissolved effective on the date of certification. (§ 5 ch 
74 SLA 1985)

Sec. 29.06.520. Succession. The government succeeding to a 
dissolved municipality succeeds to all its rights, powers, duties, assets, 
and liabilities. (§ 5 ch 74 SLA 1985)

Sec. 29.06.530. A pplication. AS 29.06.450 — 29.06.530 apply to 
home rule and general law municipalities. (§ 5 ch 74 SLA 1985)

Chapter 08. Classification of Municipalities.
Section
10 — 50. [Repealed]

Secs. 29.08.010 — 29.08.045. Classification of municipalities. 
[Repealed, § 88 ch 74 SLA 1985, effective January  1, 19S6.]

Sec. 29.08.050. Transition. [Repealed, .ss' 44 ch 21 SLA 1985, effec- 
ti ve May 10,1985. /

Chapter 10. Home Rule Municipalities.
Article
1. Charters (S-i 29.10.010 — 29.10.100)
2. Home Rule Limitations (S 29.10.200)

Effective tlnte of chapter. — Section 
90, ch. 71. SLA 1985 provides: "This Act 
lakes effect January 1, 1986."
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IN T H E  H O U S E

CS F O R  H O U S E  B I L L  NO. 65 ( )

IN T H E  L E G I S L A T U R E  O F  T H E  STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E SSIO N

A  B I L L

F o r  an A c t  entitled: "An Act r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 29.06.470(a) is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in (b) o f  this section, v o t e r s  of a 

m u n i c i p a l i t y  m a y  p e t i t i o n  for d i s s o l u t i o n  w h e n  the m u n i c i p a l i t y  is 

free of debt, or, if in debt, e a c h  of its cr editors is s a t i s f i e d  with 

a m e t h o d  of r e p a y m e n t  and

(1) it no longer m e e t s  the m i n i m u m  standards p r e s c r i b e d  for 

i n c o r p o r a t i o n  b y  AS 29.05, or f o r m e r  A S  29.18.030 if it is a third 

class borough; [OR]

(2) 'the m u n i c i p a l i t y  c e ases to use each of its m a n d a t o r y

p o w e r s ; or

(3) d i s s o l u t i o n  is r e q u e s t e d  bv p e t i t i o n  on a form  p r o v i d e d  

by the d e p a r t m e n t  signed b y  a m a j o r i t y  of the*fve-texs o-f the m u n i c i p a l -  

itv p r o p o s e d  to be d i s s o l v e d . '

* Sec. 2. AS 29.06.510(c) is a m e n d e d  to read:

(c) The d i r e c t o r  o f  e l e c t i o n s  shall c e r t i f y  the e l e c t i o n  re- 

suits. If d i s s o l u t i o n  is a p p r o v e d  b y  a m a j o r i t y  of the vo-ter-s of— the 

m u n i c i p a l i t y , the direc t o r  of e l e c t i o n s  shall declare that the m u n i c­

ipa l i t y  is d-i on th e date of certification.

* Sec. 3. AS 29.06. 520 is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 29.06.520. SUCCESSIO N. (a) The Local B o u n d a r y  C o m m i s s i o n  

shall p r o v i d e  for the d i s t r i b u t i o n  of assets and l i a b i l i t i e s  of a 

m u n i c i p a l i t y  u p o n  its d i s s o l u t i o n .  A s s e t s  and l i abilities m a y  be

-1- CSHB 65( )
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d i s t r i b u t e d  to the departmen t or a n o t h e r  munic i p a l i t y .

(b) In d e t e r m i n i n g  h o w  to d i s t r i b u t e  the assets of a m u n i c i p a l i­

ty u p o n  its dissolution, the Local B o u n d a r y  C o m m i s s i o n  shall c o n s i d e r  

the m a n n e r  in w h i c h  the assets w i l l  be b est u s e d  to c o n t i n u e  to p r o­

vide services to the area of the d i s s o l v e d  m u n i c i p a l i t y .  If assets

are r e c e i v e d  by the department  u n d e r  this section, the d e p a r t m e n t

shall, to the m a x i m u m  extent possible, use the assets to p r o v i d e

services to the area of the d i s s olved m u n i c i p a l i t y .  To c a r r y  out this

subsection, the d epartme nt m a y  enter into con tracts r e g a r d i n g  the use

of the assets w i t h  any p e r s o n  or o r g a n i z a t i o n ,  i n c l u d i n g  a

(1) n o n p r o f i t  corporation; or

(2) N a tive council o r g a n i z e d  u n d e r  25 U.S.C. 476 or

t r a d i t i o n a l  v i l l a g e  council.

(c) A  cont ract m a y  not be e x e c u t e d  u n d e r  (b)(2) of this s e ction 

unless  the council w a i v e s  immunity fr om suit for claims a r i s i n g  out of 

activi t i e s  r e l a t i n g  to the use and m a n a g e m e n t  of the assets. A  c o n­

tract e n ter ed into un der (b) of this s e ction mus t c o n t a i n  p r o v i s i o n s  

h o l d i n g  the c o n t r a c t o r  a c c o u n t a b l e  for the use and m a i n t e n a n c e  of the 

assets, includin g a p r o v i s i o n  that the

(1) assets be used for a s p e c i f i e d  p ublic purpose;

(2) as sets be used to p r o v i d e  services to r e s i d e n t s  w i t h o u t

r e g a r d  to race, color, creed, religion, or n a t i o n a l  origin; and

(3) c o n t r a c t o r  is liable for claims arisin g out of the use 

or m a n a g e m e n t  of the assets.

iB 65( ) -2-



F e b r u a r y  2 ,  1987

Hon. Lyman Hof fman  
A l a s k a  House o f  R e p r e s e n t a t i v e s  
P .O .  Box V 
J u n e a u ,  AK 99811

Re: House  B i l l  65 —  d i s s o l u t i o n
o f  a m u n i c i p a l i t y

• ■

D ea r  R e p r e s e n t a t i v e  Hof fman :

P e r  y o u r  r e q u e s t ,  we h a v e  r e v i e w e d  HB 65 r e l a t i n g  t o  
t h e  r e q u i r e m e n t s  f o r  d i s s o l u t i o n  o f  a m u n i c i p a l i t y  u n d e r  t h e  
l o c a l  o p t i o n  m e th o d  a n d  p r o v i d i n g  f o r  t h e  d i s t r i b u t i o n  o f  a s s e t s  
a n d  l i a b i l i t i e s  o f  a  m u n i c i p a l i t y  u p o n  i t s  d i s s o l u t i o n .

S e c t i o n  1 .  T h i s  s e c t i o n  i s  amended  by  a d d i n g  a  t h i r d  
a l t e r n a t i v e  by  w h i c h  a  m u n i c i p a l i t y  c a n  q u a l i f y  i t s  p e t i t i o n  t o  
d i s s o l v e  u n d e r  t h e  l o c a l  o p t i o n  m e th o d ,  AS 2 9 . 0 6 . 4 7 0 ( a ) .  The new 
s u b s e c t i o n ,  AS 2 9 . 0 6 . 4 7 0 ( a ) ( 3 )  r e a d s :  " d i s s o l u t i o n  i s  a p p r o v e d
i n  an  a d v i s o r y  e l e c t i o n  h e l d  o n  t h e  q u e s t i o n  by  t h e  m u n i c i p a l i t y  
p r o p o s e d  t o  b e  d i s s o l v e d . "  The t e r m i n o l o g y  " a p p r o v e d  i n  a n  a d v i ­
s o r y  e l e c t i o n  . . . "  i s  n o t  d e f i n e d  i n  t h i s  b i l l .  I n  o r d e r  f o r  
s u c h  an  e l e c t i c n  t o  b e  u s e f u l  t o  t h e  L o c a l  B o u n d a r y  Comm is s ion  
when i t  c o n s i d e r s  t h e  a d e q u a c y  o f  a  m u n i c i p a l i t y ' s  p e t i t i o n  f o r  
d i s s o l u t i o n  u n d a r  AS 2 9 . 0 6 . 5 0 0 ,  we b e l i e v e  t h a t  t h e  a d v i s o r y  
e l e c t i o n  a l t e r n a t i v e  i n  AS 2 9 . 0 6 . 4 7 0 ( a ) ( 3 )  s h o u l d  b e  mo re  d e f i n i ­
t i v e .

S e c t i o n  2 . The b a s i c  p r o b l em  i n  t h i s  s e c t i o n  a r i s e s  
b e c a u s e  i t  w o u ld  h a v e  p u b l i c  a s s e t s  o f  a  d i s s o l v e d  m u n i c i p a l i t y  
d i s t r i b u t e d  t o  n o n p u b l i c  e n t i t i e s ,  i . e . ,  p r i v a t e  n o n p r o f i t  c o r p o ­
r a t i o n s  a n d  N a t i v e  c o u n c i l s  o r g a n i z e d  u n d e r  t h e  I n d i a n  R e o r g a n i ­
z a t i o n  A c t ,  A r t i c l e  IX ,  s e c t i o n  6 o f  t h e  A l a s k a  C o n s t i t u t i o n  
s a y s ,  "No . . .  p u b l i c  p r o p e r t y  s h a l l  b e  t r a n s f e r r e d ,  . . .  e x c e p t  
f o r  a  p u b l i c  p u r p o s e . "  A r t i c l e  X, s e c t i o n  2 r e q u i r e s  a l l  l o c a l  
g o v e r nm en t  p ow e r  t o  b e  v e s t e d  i n  c i t i e s  and  b o r o u g h s .  B o th  p r i ­
v a t e  c o r p o r a t i o n s  a n d  IRA c o u n c i l s  (whose  m em b e r s h ip  i s  r e s t r i c t ­
e d  by f e d e r a l  l aw  t o  N a t i v e s )  a r e  n o t  e l e c t e d  by  o r  r e s p o n s i b l e  
t o  t h e  e n t i r e  e l e c t o r a t e .  We b e l i e v e  i t  w o u ld  b e  u n c o n s t i t u t i o n ­
a l  t o  t r a n s f e r  p u b l i c  a s s e t s  t o  p r i v a t e  o r g a n i z a t i o n s  w h i c h  may 
n o t  s e r v e  a s  s u b s t i t u t e  l o c a l  g o v e r n m e n t s  u n d e r  t h e  A l a s k a  Con­
s t i t u t i o n ,  a n d  t o  a l l o w  t h o s e  o r g a n i z a t i o n s  t o  make d i s c r e t i o n a r y



Hon. Lyman Hoffman F e b r u a r y  2, 1987
A l a s k a  House of R e p r e s e n t a t i v e s  Page #2
Re: H B  65 —  D i s s o l u t i o n  o f  m u n i c i p a l i t y

decisions about assets w h i c h  belong to the e ntire p o p u l a t i o n  of 
the d i s s olved municipality.

However, o c c a s i o n a l l y  a local n o n p r o f i t  or N a tive c o u n­
cil m a y  be in the best p o s itio n to a d m i n i s t e r  local assets, p a r­
ticularly w h e n  it has b r o a d  support from the community. In such 
cases, it m a y  be p o s s i b l e  to accomp l i s h  almost the same and d e­
spite the restrictions n o t e d  above, t h rough the device cf r e t a i n­
ing title to the assets -- and u l t i m a t e  c o n t r o l  -- in the state, 
but contracti ng w i t h  local o r g a n i z a t i o n  to a d m i n i s t e r  the assets. 
Such delegations m u s t  be subject to st rict control s to insure 
p u b l i c  access to facilities  and state oversight, a n d  t ruly d i s­
creti o n a r y  g o vernmenta l a u t h o r i t y  m a y  n o t  be delegated. But day- 
to-day oper ation o f  the former m u n i c i p a l i t y ' s  assets m a y  ‘be - 
t urned over to local p r iva te entities. We b e l i e v e  this can be 
a c c o m p l i s h e d  u nder p r e s e n t  law and does n o t  r e q u i r e  a m e n d i n g  
Title 29.

S i n c erely  yours,

GRACE B E R G  SCHAIB LE
A T T O R N E Y  G E N E R A L

By:
Ma r j o r i e  L. O d l a n d  

A s s i s t a n t  A t t o r n e y  G e n e r a l

M L O / p j g

c c : Bob Evans
A c t i n g  Legisl a t i v e  L i a i s o n  
Office of the G o v ernor



Alaska State Legislature
Senate

Official Business Pouch V
State Capitol 

Juneau, Alaska 99811

TO: S e n a t e  C & R A  M e m b e r s  F e b  17, 1987

F R O M : S e n a t e  C & R A  S t a f f

RE: S B  50 - D i s s o l u t i o n  o f  a m u n i c i p a l i t y

E n c l o s e d  in t h i s  p a c k e t  is a m e m o  f r o m  S e n a t o r  B i n k l e y ,  t h e

b i l l ' s  s p o n s o r ,  a p o s i t i o n  s t a t e m e n t  a n d  z e r o  f i s c a l  n o t e  f r o m  

D C & R A ,  a l e t t e r  t o  t h e  A t t o r n e y  G e n e r a l  a s k i n g  s e v e r a l  l e g a l  

q u e s t i o n s  r e g a r d i n g  s e c t i o n  2 a n d  t h e  A t t o r n e y  G e n e r a l 1s 

r e s p o n s e .

T h e  A G ' s  o p i n i o n  p o i n t s  o u t  a c o n s t i t u t i o n a l  d i f f i c u l t y  w i t h

s e c t i o n  2 as n o w  w r i t t e n .  T h e  D C & R A  m e m o  a l s o  m e n t i o n s  s o m e

p r o p o s e d  c h a n g e s  f o r  s e c t i o n  1.

T h e r e  w i l l  b e  a p u b l i c  h e a r i n g  o n  t h e  bill, b u t  it is n o t  

a n t i c i p a t e d  t h a t  a c t i o n  w i l l  b e  t a k e n  o n  t h e  b i l l  t o d a y .  O n  

T h u r s d a y ,  F e b r u a r y  19th, t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  w i l l  b e  

m e e t i n g  w i t h  t h e  c o m m i t t e e  a n d  a n d  t h e r e  w i l l  b e  a n  

o p p o r t u n i t y  t o  d i s c u s s  d i s s o l u t i o n  a n d  r e l a t e d  i s s u e s  w i t h  

t h e  C o m m i s s i o n .

I t  a s  a n t i c i p a t e d  t h a t  t h e  bill, p r o b a b l y  in t h e  f o r m  o f  a 

p r o p o s e d  c o m m i t t e e  s u b s t i t u t e ,  w i l l  b a c k  b e f o r e  t h e  c o m m i t t e e  

n e x t  w e e k  f o r  a c t i o n .



Senator Johne Binkley
Alaska State Senate
RO. Box V • Juneau, Alaska 99811 * (907) 4654985

Finance Committee 
Co-Chairman

M E M  O R A  N  D U  M F e b r u a r y  16, 1987

TO: S E N A T O R  A R L I S S  S T U R G U L E W S K I ,  C H A I R P E R S O N
S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

V SFROM: S E N A T O R  J O H N E  B I N K L E Y

S u b j : S e n a t e  B i l l  50: "An A c t  r e l a t i n g  to  t h e  d i s s o l u t i o n
o f  a m u n i c i p a l i t y . "

R e s i d e n t s  a n d  l o c a l  e l e c t e d  o f f i c i a l s  o f  c e r t a i n  
c i t i e s  in A l a s k a  h a v e  e x p r e s s e d  a n  i n t e r e s t  o r  d e s i r e  in 
d i s s o l v i n g  t h e i r  m u n i c i p a l  g o v e r n m e n t .  S t a t e  l a w s  p r o v i d e  
s t a n d a r d s  a n d  p r o c e d u r e s  f o r  d i s s o l u t i o n .  H o w e v e r ,  t h e  
c u r r e n t  r e g u l a t i o n s  d o  n o t  s p e c i f i c a l l y  a d d r e s s  v o l u n t a r y  
d i s s o l u t i o n  o f  a c t i v e  m u n i c i p a l i t i e s .

E x i s t i n g  r e g u l a t i o n s  o n l y  p e r t a i n  t o  d i s s o l u t i o n  of 
a c o m m u n i t y  w h i c h  e f f e c t i v e l y  c e a s e s  t o  f u n c t i o n  as a 
g o v e r n m e n t a l  e n t i t y .  S t a t e  s t a t u t e s  r e q u i r e  that, i n  o r d e r  to 
d i s s o l v e ,  a m u n i c i p a l  g o v e r n m e n t  m u s t  b e  f r e e  o f  d e b t  a n d  t h a t  
it  m u s t  c e a s e  t o  e x e r c i s e  its m a n d a t o r y  p o w e r s  o r  it m u s t  b e  
d e t e r m i n e d  t o  n o  l o n g e r  m e e t  t h e  s t a n d a r d s  o f  i n c o r p o r a t i o n .  
T h e  a d m i n i s t r a t i v e  r e g u l a t i o n s  r e q u i r e  t h a t  all t h r e e  
s t a n d a r d s  m u s t  b e  m e t  in o r d e r  f o r  a m u n i c i p a l  g o v e r n m e n t  t o  
d i s s o l v e .

I n  1984, r e s i d e n t s  of  t h e  C i t y  o f  A k i a c h a k  i n i t i a t e d  
a p e t i t i o n  f o r  t h e  d i s s o l u t i o n  o f  t h e i r  city. T h e  m a t t e r  w a s  
b r o u g h t  b e f o r e  t h e  A l a s k a  L o c a l  B o u n d a r y  C o m m i s s i o n  t w i c e  
(once u p o n  r e c o n s i d e r a t i o n )  in 1985. T h e  C o m m i s s i o n  d e n i e d  
t h e  p e t i t i o n  p r i n c i p a l l y  b e c a u s e  it f o u n d  t h a t  A k i a c h a k  f a i l e d  
t o  meet: t w o  o f  t h e  s t a n d a r d s  o f  d i s s o l u t i o n  o f  a m u n i c i p a l i t y :  
(1) t h e  c o m m u n i t y  d i d  n o t  fall b e l o w  t h e  m i n i m u m  s t a n d a r d s  for 
i n c o r p o r a t i o n ;  a n d  <2) t h e  c i t y  m u s t  c e a s e  f o r  t w o  o r  m o r e  
c o n s e c u t i v e  y e a r s  tc e x e r c i s e  v i r t u a l l y  a n y  o f  its m u n i c i p a l  
p o w e r s .  T h e  C o m m i s s i o n  d e t e r m i n e d  t h a t  t h e  C i t y  o f  A k i a c h a k  
c o n t i n u e d  t o  f u n c t i o n  in c e r t a i n  r e s p e c t s  (e.g., 
a d m i n i s t r a t i o n  o f  g r a n t s ) . A k i a c h a k  h a s  a p p e a l e d  t h e  
C o m m i s s i o n ' s  d e c i s i o n  t o  t h e  S t a t e  S u p e r i o r  Court.

In a d d i t i o n  t o  A k i a c h a k ,  r e s i d e n t s  a n d  e l e c t e d  
o f f i c i a l s  o f  a t  l e a s t  n i n e  o t h e r  c i t i e s  h a v e  e x p r e s s e d  v a r y i n g



S e n a t o r  A r l i s s  S t u r g u l e w s k i  
F e b r u a r y  16, 1987 
P a g e  2

d e g r e e s  o f  i n t e r e s t  in  d i s s o l u t i o n .  M o s t  o f  t h e s e  c o m m u n i t i e s  
a r e  m e r e l y  e x a m i n i n g  t h e  c o n s e q u e n c e s  of  a n d  p r o c e d u r e s  f o r  
d i s s o l u t i o n .  H o w e v e r ,  t h e  c i t y  c o u n c i l s  o f  b o t h  A t m a u t l u a k  
a n d  A k i a c h a k  h a v e  t a k e n  a c t i o n  w h i c h  h a s  r e s u l t e d  in  d e  f a c t o  
d i s s o l u t i o n  f o r  t h o s e  c o m m u n i t i e s .

S e c t i o n  1 of  t h i s  b i l l  a m e n d s  t h e  s t a n d a r d s  b y  w h i c h  
t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  is p e t i t i o n e d  in d i s s o l u t i o n  
c a s e s  b y  a l l o w i n g  t h e  c o m m u n i t y  t o  h o l d  a n  a d v i s o r y  e l e c t i o n .

S e c t i o n  2 o f  t h i s  b i l l  p r o v i d e s  s t a t u t o r y  g u i d e l i n e s  
f o r  t h e  d i s t r i b u t i o n  o f  a m u n i c i p a l i t y ' s  a s s e t s  a n d  
l i a b i l i t i e s  u p o n  i t s  d i s s o l u t i o n .  T h e  b i l l  p r o v i d e s  t h a t  
a s s e t s  a n d  l i a b i l i t i e s  m a y  b e  d i s t r i b u t e d  t o  t h e  state, 
a n o t h e r  m u n i c i p a l i t y ,  a n o n p r o f i t  c o r p o r a t i o n ,  o r  a N a t i v e  
c o u n c i l .

I
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P O S I T I O N  P A P E R

RE: SB 50 —  "An A c t  r e l a t i n g  to d i s s o l u t i o n  of a m u n i c i p a l i t y . "

S P O N S O R :  S e n a t o r  B i n k l e y

P r o g r a m  E f f e c t s  of Bill:

S e c t i o n  1 of the b i l l  a m e n d s  the s t a n d a r d s  by w h i c h  the L o c a l  
B o u n d a r y  C o m m i s s i o n  (LBC) ju d g e s  a p e t i t i o n  a l l o w i n g  a m u n i c i p a l i t y  
to d i s s o l v e  by a d d i n g  an a d v i s o r y  e l e c t i o n  opti o n .

S e c t i o n  2 of the b i l l  d e s i g n a t e s  to the L o c a l  B o u n d a r y  C o m m i s s i o n  
(LBC) the r e s p o n s i b i l i t y  to d i s t r i b u t e  t h e  a s s e t s  of a d i s s o l v e d
m u n i c i p a l i t y  and s e t s  out so m e  g e n e r a l  g u i d e l i n e s  for th i s  
d i s t r i b u t i o n .  T h e  d e s i g n a t i o n  of t h e  L B C  as the e x e c u t o r  of a 
d i s s o l v e d  m u n i c i p a l i t y ' s  a s s e t s  a n d  l i a b i l i t i e s  is a n e w  role for 
t h i s  c o n s t i t u t i o n a l l y  m a n d a t e d  body.

C o m m e n t s :

T h e  c r e a t o r s  of the e x i s t i n g  s t a t u t e s  p e r t a i n i n g  to m u n i c i p a l  
d i s s o l u t i o n  a p p a r e n t l y  o n l y  e n v i s i o n e d  the n e e d  for d i s s o l v i n g  
m u n i c i p a l  g o v e r n m e n t  in t h o s e  c a s e s  in w h i c h  c o m m u n i t i e s  e s s e n t i a l l y  
c e a s e d  to e x i s t  (i.e., b e c a m e  g h o s t  t o w n s ) .  C o n s e q u e n t l y ,  the 
e x i s t i n g  s t a t u t o r y  d i s s o l u t i o n  s t a n d a r d s  do not a d e q u a t e l y  a d d r e s s  
the s i t u a t i o n  in w h i c h  the r e s i d e n t s  of a "viable'1 c o m m u n i t y ,  
p r e s e n t l y  i n c o r p o r a t e d  as a m u n i c i p a l i t y ,  c h o o s e  to d i s s o l v e  t h e i r  
m u n i c i p a l i t y  a n d  r e t u r n  to an u n i n c o r p o r a t e d  s t a tus. T h e  e x i s t i n g  
s t a n d a r d s  w h i c h  the L B C  u s e s  to j u dge a d i s s o l u t i o n  p e t i t i o n  are:

1. It (the m u n i c i p a l i t y )  is f r e e  of debt, or it has s a t i s f i e d
its c r e d i t o r s  w i t h  a m e t h o d  of r e p a y m e n t ;  and

2. it no l o n g e r  m e e t s  the m i n i m u m  s t a n d a r d s  for i n c o r p o r a t i o n ;  £ r

3. it c e a s e s  to u s e  its m a n d a t o r y  p o w e r s .

C l e a r l y  t h e s e  s t a n d a r d s  w e r e  c o n s t r u c t e d  to a p p l y  to the c a s e  in 
w h i c h  a c o m m u n i t y ' s  p o p u l a t i o n  has m o v e d  a w a y  a n d  the m u n i c i p a l i t y  
has c e a s e d  to f u n c t i o n .  W i t h  the e x c e p t i o n  of the debt s t a n d a r d ,  
t h e s e  s t a n d a r d s  b e c o m e  q u i t e  s u b j e c t i v e ,  a m b i g u o u s ,  and g e n e r a l l y  
s t r a i n e d  w h e n  a p p l i e d  to the c a s e  of a t h r i v i n g  c o m m u n i t y .  It is 
v i r t u a l l y  i m p o s s i b l e  for a s t i l l  e x i s t i n g  c o m m u n i t y  to s a t i s f y  che 
la s t  t w o  s t a n d a r d s .
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T h i s  s i t u a t i o n  t h w a r t s  the w i l l  of l o c a l  r e s i d e n t s  to d e t e r m i n e  
the t y p e  of l ocal o r g a n i z a t i o n  t h e y  w i l l  h a v e  r e p r e s e n t  a n d  g o v e r n  
them. T h e  p r o p o s e d  a m e n d m e n t ,  p r o v i d i n g  for a l o c a l  a d v i s o r y  v o t e  
as an o p t i o n a l  s t a n d a r d  for d i s s o l u t i o n ,  c r e a t e s  an o b j e c t i v e  and 
e a s i l y  m e a s u r e d  m e a n s  to d e t e r m i n e  w h e t h e r  a m u n i c i p a l  g o v e r n m e n t  
s h o u l d  be a l l o w e d  to d i s s o l v e .  T h e  D e p a r t m e n t  a d v o c a t e s  l ocal 
c o n t r o l  of g o v e r n m e n t  to the e x t e n t  p r a c t i c a l  and, t h e r e f o r e ,  
s u p p o r t s  the p u r p o s e  and i n t e n t  of t h i s  l e g i s l a t i o n .

T h e  b i l l  d o e s  r a i s e  a n u m b e r  of q u e s t i o n s  c o n c e r n i n g  the m e c h a n i c s  
of i m p l e m e n t a t i o n .  T h e  D e p a r t m e n t  r e c o m m e n d s  t h r e e  t e c h n i c a l  
a m e n d m e n t s  to c l a r i f y  and s t r e n g t h e n  n e w  p r o c e d u r e s  set out in the 
bill:

° T h e  D e p a r t m e n t  r e c o m m e n d s  t h a t  the " a d v i s o r y  e l e c t i o n "
p r o c e s s  p r o v i d e d  for in t h i s  b i l l  be c l a r i f i e d  so th a t  it is
c l e a r  t h a t  the e l e c t i o n  is a m u n i c i p a l  e l e c t i o n  by s e c r e t  
b a l l o t  and m e e t s  S t a t e  p r o c e d u r a l  r e q u i r e m e n t s .

o T h e  D e p a r t m e n t  al s o  r e c o m m e n d s  t h e  i n s e r t i o n  of a r e q u i r e m e n t
that the d i s s o l u t i o n  a d v i s o r y  vote, and the f i n a l  v o t e  on the 
q u e s t i o n  a f t e r  L B C  a p p r o v a l ,  be a p p r o v e d  by a m a j o r i t y  of 
r e s i d e n t s  r e g i s t e r e d  to v o t e  (this w o u l d  r e q u i r e  a m e n d m e n t  of 
A S  2 9 . 0 6 . 5 1 0  w h i c h  p e r t a i n s  to the d i s s o l u t i o n  e l e c t i o n ) .  
D i s s o l u t i o n  is c l e a r l y  o n e  of the m o s t  c r i t i c a l  a c t i o n s  that 
r e s i d e n t s  of a m u n i c i p a l i t y  c a n  take. It is t h e r e f o r e  
e s s e n t i a l  th a t  s u c h  an e l e c t i o n  r e p r e s e n t  the b r o a d e s t  
r e a s o n a b l e  m e a s u r e  of c o m m u n i t y  s e n t i m e n t .

o It is r e c o m m e n d e d  that the b i l l  be a m e n d e d  to c l e a r l y  s t a t e
t h a t  the L B C  s h a l l  r e q u i r e ,  in c o n j u n c t i o n  w i t h  the 
d i s t r i b u t i o n  of m u n i c i p a l  a s s e t s ,  t h a t  f a c i l i t y  use and 
s e r v i c e s  p r o v i d e d  by s u c h  a s s e t s  be p r o v i d e d  e q u a l l y  to all 
r e s i d e n t s  and th a t  the t r u s t e e  of s u c h  a s s e t s  be l i a b l e  and 
a c c o u n t a b l e  for the e x p e n d i t u r e  of p u b l i c  funds.

T h e  D e p a r t m e n t  b e l i e v e s  t h e s e  c h a n g e s  w o u l d  s t r e n g t h e n  t h e  bi l l  by 
m o r e  c l e a r l y  d e f i n i n g  the d i s s o l u t i o n  p r o c e s s  and by m a k i n g  the 
t r u s t e e  of l o c a l  a s s e t s  m o r e  a c c o u n t a b l e  for p u b l i c  f u n d s  and 
s e r v i c e s .

T h e  p r o p o s e d  l e g i s l a t i o n  p r e s u m e s  the L B C ' s  a b i l i t y  to " ^ r o v i d e  
for t h e  d i s t r i b u t i o n  of a s s e t s  a n d  l i a b i l i t i e s "  a n d  " c o n s i d e r  the 
m a n n e r  in w h i c h  a s s e t s  w i l l  b e s t  be u s e d . "  H o w e v e r ,  it is not 
c l e a r  that the LBC h a s  the p o w e r  to p l a c e  b i n d i n g  c o n d i t i o n s  on 
the a s s i g n  he p r o v i s i o n  of s e r v i c e s .

vid G. Hoffirfan, C o m m i s s i o n e r
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Alaska State Legislature
SENATE

P.O. Box V 
State Capitol 

Juneau, Alaska 99811

Feb. 11, 19 8 7

G r a c e  B e r g  S c h a i b l e  

D e p a r t m e n t  o f  L a w  

P.O. B o x  K  

J u n e a u ,  A l a s k a ,  9 9 8 1 1

D e a r  A t t o r n e y  G e n e r a l  S c h a i b l e :

S e n a t e  B i l l  50, " A n  A c t  r e l a t i n g  t o  t h e  d i s s o l u t i o n  o f  a 

m u n i c i p a l i t y , "  i s  c u r r e n t l y  i n  t h e  S e n a t e  C o m m u n i t y  a n d  

R e g i o n a l  A f f a i r s  C o m m i t t e e .  A  c o p y  o f  t h e  b i l l  is e n c l o s e d .

S e c t i o n  2 o f  t h e  b i l l  stat e s ,  in p a r t ,  t h a t  t h e  L o c a l  B o u n d a r y  

C o m m i s s i o n  (LBC) s h a l l  p r o v i d e  f o r  t h e  d i s t r i b u t i o n  o f  a s s e t s  

a n d  l i a b i l i t i e s  o f  a m u n i c i p a l i t y  u p o n  its d i s s o l u t i o n .  T h e  

b i l l  f u r t h e r  s t a t e s  t h a t  a s s e t s  a n d  l i a b i l i t i e s  m a y  b e  

d i s t r i b u t e d  t o  t h e  sta t e ,  a n o t h e r  m u n i c i p a l i t y ,  a n o n p r o f i t  

c o r p o r a t i o n  f o r m e d  u n d e r  t h e  l a w s  o f  t h e  state, o r  a N a t i v e  

c o u n c i l  o r g a n i z e d  u n d e r  25 U . S . C .  476.

W o u l d  y o u  p l e a s e  g i v e  m e  y o u r  o p i n i o n  o n  s e v e r a l  q u e s t i o n  t h i s  

s e c t i o n  h a s  r a i s e d ?

1 - A r e  t h e r e  s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  t h e  

d i s t r i b u t i o n  of p u b l i c  a s s e t s  t o  a g r o u p  w h i c h  m a y  l i m i t  the 

d e c i s i o n  m a k i n g  p r o c e s s  o n  h o w  t h o s e  a s s e t s  a r e  u s e d  t o  o n l y  

m e m b e r s  o f  t h e  g r o u p ,  or  t o  s o m e  p o r t i o n  o f  t h e  p o p u l a t i o n  of 

t h e  f o r m e r  m u n i c i p a l i t y  l e s s  t h a n  a l l  t h e  r e g i s t e r e d  v o t e r s ?



2 - A r e  t h e r e  s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  t h e  

d i s t r i b u t i o n  o f  p u b l i c  a s s e t s  t o  a g r o u p  w h i c h  m a y  e x p a n d  t h e  

d e c i s i o n  m a k i n g  p r o c e s s  o n  h o w  t h o s e  a s s e t s  a r e  u s e d  t o  

i n c l u d e  m e m b e r s  of t h e  g r o u p  w h o  a r e  n o t  r e g i s t e r e d  v o t e r s ?

3 - D o e s  t h e  L B C  h a v e  t h e  p o w e r  t o  p l a c e  b i n d i n g  c o n d i t i o n s  on 

t h e  a s s i g n m e n t  o f  a s s e t s  a n d  t h e  p r o v i s i o n  of s e r v i c e s ?

4 - C a n  t h e  s t a t e  g o v e r n m e n t  d e l e g a t e  g o v e r n m e n t a l  p o w e r s  

f o r m e r l y  e x e r c i s e d  b y  a d i s s o l v e d  m u n i c i p a l i t y  t o  a e n t i t y  t h a t  

i s  n o t  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ?

I f  y o u  h a v e  a d d i t i o n a l  c o m m e n t s  o n  t h e  b i l l  I w o u l d  w e l c o m e  

t h em. U n f o r t u n a t e l y ,  i t  w a s  n e c e s s a r y  t o  a d v a n c e  t h e  h e a r i n g  

d a t e  o n  t h i s  b i l l  t o  T u e s d a y ,  F e b r u a r y  16th. I f  y o u  c o u l d  

s u p p l y  y o u r  a n s w e r  b y  t h a t  d a t e  o r  b e f o r e ,  it w o u l d  b e  m o s t  

a p p r e c i a t e d .  T h a n k  you.

S i n c e r e l y ,

A r l i s s  S t u r g u l e w s k i ,  

C h a i r m a n ,

C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e



DEPAR TM EN T OF LAW

OFFICE OF THE ATTORNEY GENERAL

STEVE COWPER, GOVERNOR

□  1031 W 4th A VENUE 
S U 'T E  200
ANCHORAGE, ALASKA 99501 

PHONE: (9071 76-3550

R E P LY  TO:

F e b r u a r y  17, 1987

H o n o r a b l e  Arli se Sturgulewski 
Chair, Community & Regional 

Affairs Committee 
A l a s k a  State L e g i s l a t u r e  
P.O. Box V 
Juneau, A K  99811

Re: SB 50; d issolu tion o f  a m u n i c i p a l i t y  

D e a r  Senator Sturgulewski:

You have r e q u ested our o p inion on several questions 
r e g a r d i n g  sec. 2 o f  SB 50. The ques tions will be a n s wered indi­
vi d u a l l y  below.

1. Are there statutory or c onstitution al problems with 
the d i stribution  o f  public assets to a group w h i c h  m a y  limit the 
d e c i s i o n  m a k i n g  process on h o w  those assets are u s e d  to only m e m­
bers of the group, or to some p o r t i o n  of the p o p u l a t i o n  of the 
f o r m e r  m u n i c i p a l i t y  less than all the regis tered voters?

The b a s i c  constitutional p r o b l e m  in this sect ion arises 
b e c a u s e  it w o u l d  h a v e  public assets of a dissolved m u n i c i p a l i t y  
d i s t r i b u t e d  to n o n p u b l i c  entities, i.e., private n o n p r o f i t  c orpo­
rati o n s  and N a t i v e  councils organized under the Indian R e o r g a n i­
zat i o n  Act. A r t i c l e  IX, sec. 6 of the Al aska C o n s t i t u t i o n  says, 
"No ... public p r o p e r t y  shall be transferred, ... except for a 
p u b l i c  purpose." A r t i c l e  X, sec. 2 requires all local government 
p o w e r  to be v e s t e d  in cities and boroughs. Both private c o r p o r a­
tions and IRA councils (whose m e m b e r s h i p  is rest ri c t e d  b y  federal 
law to Natives) are not elected by or r e s ponsible to the entire 
electorate. We believe it would be u n c o n s t i t u t i o n a l  to transfer 
p u bli c assets to private organizations w h i c h  m a y  not serve as 
substi tute local governments under the A laska Constitution, and 
to a l l o w  those o r g a nizations  to m a k e  discre t i o n a r y  decisions 
about assets w h i c h  b e l o n g  to the e ntir e p opu lation o f  the d i s­
solved  municipality. The concern h e r e  is r e s p o n s i b i l i t y  to the 
entire p o p u l a t i o n  of the former municipality , not just to r e g i s­
tered voters.

However, occasi o n a l l y  a local nonprof it or Native c o u n­
cil m a y  be in the best position to a d m i n i s t e r  local assets, par-

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SU ITE  400
FAIRBANKS. ALASKA 99701 
PHONE: (9071 452-1568

&POIPOUCH K ■ STA TE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600
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ticula rly w h e n  it has broad s u pport f r o m  the community. In such 
cases, it m a y  be p o s sible  to a c c o m p l i s h  almost the same and d e­
spite the r e s t r i c t i o n s  n o t e d  above, through the device of r e t a i n­
ing title to the assets -- and u l t i m a t e  control -- in the state, 
b ut contracting w i t h  a local o r g a n i z a t i o n  to admini s t e r  assets. 
S u c h  delegations m u s t  be subject to strict controls to insure 
p u b l i c  access to facilities and state oversight, and truly d i s­
cretio nary g o v e r n m e n t a l  a u t h o r i t y  m a y  no t be delegated. But, 
d ay-t o-day o p e r a t i o n  of the f ormer m u n i c i p a l i t y ' s  assets m a y  be 
turned over to a local private entity. We b e l i e v e  this can be 
a c c o m p l i s h e d  u n d e r  p r e s e n t  law.

2. A r e  there st atutory or c o n s t i t u t i o n a l  problems w i t h  
the distribution of p u b l i c  assets to a group w h i c h  m a y  expand the 
decision m a k i n g  p r o cess on h o w  tho se assets are u s e d  to include 
m e mbe rs of the group who are n o t  r e g i s t e r e d  voters?

Please see the answer to q u e stion 1.

3. Does the Local B o u n d a r y  C o m m i s s i o n  (LBC) have the 
p o w e r  to place b i n d i n g  conditions on the as sig n m e n t  o f  assets and 
the provision  of services?

Yes. The powers and duties o f  the LBC are listed in AS 
44.47.567. Furthermore, sec. 2 o f  SB 50 gives the L B C  the spe­
cific power n e e d e d  to provide for the d i s t r i b u t i o n  of assets and 
liabilities upon d isso l u t i o n  of a municipality.

We hope this m e m o r a n d u m  a d e q u a t e l y  addres ses your c o n­
cerns. Please do not hesitate to c o nta ct this of fice if you have 
further questions.

S i n c e r e l y  yours,

GR A C E  BERG SCHAIBLE 
A T T O R N E Y  G E N E R A L

Marjc*rie L, O dland 
A s s i s t a n t  A t t o r n e y  General

M L O / p j g

c c : Hon. David Hoffman, Commis s i o n e r
Department o f  C o m m un ity & 

Regional A f f a i r s
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CSSB 50 (C&RA)

L E G I S L A T I V E  I N T E N T

E x i s t i n g  l a w s  a p p a r e n t l y  w i l l  n o t  p e r m i t  t h e  d i s s o l u t i o n  o f  a 
c i t y  g o v e r n m e n t  in a c o m m u n i t y  u n l e s s  t h a t  c o m m u n i t y  s u f f e r s  
d r a s t i c  r e d u c t i o n s  in its p o p u l a t i o n  a n d / o r  e c o n o m y .  T h e  
l e g i s l a t u r e  r e c o g n i z e s  t h a t  t h e r e  are o t h e r  c i r c u m s t a n c e s  u n d e r  
w h i c h  t h e  d i s s o l u t i o n  of  a c i t y  g o v e r n m e n t  m a y  b e  w a r r a n t e d .  
S u c h  c i r c u m s t a n c e s  i n c l u d e  t h o s e  w h e r e :

1. t h e  r e s i d e n t s  o f  a c o m m u n i t y  h a v e  a b a n d o n e d  t h e i r  c i t y  
g o v e r n m e n t ;

i-r

2. a l t e r n a t i v e  e n t i t i e s  e x i s t  t h r o u g h  w h i c h  e s s e n t i a l  s e r v i c e s *  
m a y  b e  d e l i v e r e d  in t h e  a b s e n c e  of  c i t y  g o v e r n m e n t ;  a n d

3. d i s s o l u t i o n  w o u l d  n o t  b e  a d v e r s e  to t h e  i n t e r e s t s  o f  t h e  
C o m m u n i t y  s e r v e d  b y  t h e  c i t y 7  t h e  r e g i o n  i n  w h i c h  t h e  c i t y  
is l o c a t e d ,  a n d  the state, i.e., d i s s o l v i n g  p r i m a r i l y  to 
v o i d  a v i a b l e  t a x  base.

It m a y  b e  c o n s i d e r e d  to b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  state, 
u n d e r  t h e  p r o v i s i o n s  o f  S e c t i o n  2 o f  t h i s  A c t ,  f o r  a n y  c i t y  to  b e  
d i s s o l v e d  w h e r e  s u c h  c i r c u m s t a n c e s  ex i s t .

* D e f i n i t i o n  o f  " e s s e n t i a l  s e r v i c e s " :  B a s i c  m u n i c i p a l
s e r v i c e s  p r o v i d i n g  f o r  t h e  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e  of  

■ th e  r e s i d e n t s ,  s u c h  as p o l i c e  a n d  f i r e  p r o t e c t i o n  s e r v i c e s
a n d  m a i n t e n a n c e  o f  p u b l i c  f a c i l i t i e s ,  i.e., w a t e r  a n d  s e w e r  
s y s t e m s ;  w a s h e t e r i a s ;  c o m m u n i t y  b u i l d i n g s ,  etc.
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Legislature empowered to construct 
constitutional scheme for dissolution. 
— Since Alaska Const., art. X, § 7, says 
dissolved "in the manner” provided by the 
legislature, it empowers the legislature to 
construct any otherwise constitutional scheme for dissolution, rather than re­
quiring the legislature to perform the dis­

solution. City of Douglas v. City & Bor­
ough of Juneau. Sup. Ct.. Op. No. 672 (File 
No. 1379), 484 P.2d 1040 (1971), decided 
under former, similar law.

Collateral references. — 5G Am. Jur. 
2d, Municipal Corporations, Counties, and 
Other Political Subdivisions, §§ 89-97.

Sec. -29,06.460. Petition, (a) Voters of a municipality may file a 
dissolution petition with the department in the form prescribed by the 
department. The petition must be signed by a number of voters equal 
to at least 25 percent of the number of votes cast in the last regular 
election in that municipality. ~

(b) The petition must include
(1) the name of the municipality;
(2) maps, documents, and other information showing that the mu­

nicipality meets the standards for dissolution. (§ 5 ch 74 SLA 1985)

Sec. 29.06.470. S tandards, (a) Except as provided in (b) of this 
section, voters of a municipality may petition for dissolution when the 
municipality is free of debt, or, if in debt, each of its creditors is 
satisfied with a method of repayment and

(1) it no longer meets the minimum standards prescribed for incor­
poration by AS 29.05, or former AS 29.18.030 if it is a third class 
borough; or

(2) the municipality ceases to use each of its mandatory powers.
(b) Voters of a city in a borough may petition for dissolution of the

city if the borough consents to assume the city’s rights, powers, duties, 
assets, and liabilities. The consent must be ratified by a majority 'of 
borough voters voting on the question. (§ 5 ch 74 SLA 1985)

Sec. 29.06.480. Review, (a) The department shall review a disso­
lution petition for content and signatures, and shall return a deficient 
petition for correction or completion.

(b) If the petition contains the required information and signatures, 
the department shall investigate the proposal. (§ 5 ch 74 SLA 1985)

Sec. 29.06.490. Report and hearing, (a) The department shall 
report its findings to the Local Boundary Commission with its recom­
mendation regarding the dissolution of a municipality.

(b) The Local Boundary Commission shall hold a t least one public 
hearing in the municipality proposed to be dissolved. ($ 5 ch 74 SLA 
1985)

j

i  ' I B



O f f e r e d  in the S E N A T E

TO: C S S B  50 (Rules)

B y  B i n k l e y

Page 1, lines 18 - 19:

D elete " d i s s o l u t i o n  is r e q u e s t e d  b y  p e t i t i o n  on a f o r m  p r o v i d e d ' b y  the 

d e p a r t m e n t "

Insert " the d i s s o l u t i o n  p e t i t i o n  f i l e d  u n d e r  AS 2 9 . 0 6 . 4 6 0  i s "

-1- 5 /H /87



Original sponsor: 3inkley

IN T E E  SENATE 3Y THE 2.ULES COMMITTEE

CS FOR SENATE 3ILL NO. 30 (Rules)

IN THE LEGISLATURE OF THE STATE 0? ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A  3 ILL

For an  Act entitled: "An Ace relacing co dissolution of a municipality."

3E IT ENACTED 3Y THE LEGISLATURE OF THE STATE O F  ALASKA:

* Section 1. AS 29.06.470(a) is amended to reaa:

(a). Except as provided in (b) of this section, voters of a 

m u n i c i p a l i t y  nay petition for dissolution w h e n  the municipality is 

free of debt, or, if in debt, each of  its credicors is satisfied w i t h  

a m e t h o d  of repayment and

(1) the municipality [IT] no longer meets the m i n imum 

standards prescribed for incorporation by AS 19.05, or former AS 29.- 

18.030 if it is a third class borough; (OR)

(2) the municipality ceases to use each of  ics m a n d atory

p o w e r s ; or

(3) j*dis's'ol~ufc"ion~TS r e q u e s t e d  bv petition on a form provided 

~̂trv— che— department] signed bv a number of voters of the mun i c i p a l i t y

propo s e d  to be dissolved greater than 50 percent of the number of

voces cast in the last general election in that m u n i c i p a l i t y .

* Sec. 2. AS 29.06.500(a) is amended to read:

(a) If che Locai Boundary Commission determines chat w m u n i c­

ipality fails to meet che standards for dissolution, re shall reject 

che petition. If che commission determines chat che municipality

meets the scar.cards under AS 29.06. S70(a) ( I ) or ( 2 ) . it shall accept 

che pecicicn. If che commission determines that :he municipality

meets che iccncsrcs ".r.de^ AS Iq . 06 . - 70 i i) ■ J ) -.r.d chat Nation

che municipal i f  Is in cl : best interest cr -he -caca. .r shall iccooc

:ZS2 5 0 (Els)
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§ 29.06.460 .. Munic ipal  Government 

NOTES TO DECISIONS

§ 29.06.490

Legislature empowered to construct 
constitutional scheme fo r dissolution. 
— Since Alaska Const., art. X, § 7, says 
dissolved "in the manner" provided by the 
legislature, it empowers the legislature to 
construct any otherwise constitutional 
scheme for dissolution, rather than re­
quiring the legislature to perform the dis­

solution. City of Douglas v. City & Bor­
ough of Juneau, Sup. Ct. Op. No. 672 (File 
No. 1379), 484 P.2d 1040 (1971), decided 
under former, similar law.

Collateral references. — 56 Am. Jur. 
2d, Municipal Corporations, Counties, and 
Other Political Subdivisions, 89-97.

Sec. 29.06.460. Petition, (a) Voters of a municipality may file a 
dissolution petition with the department in the form prescribed by the 
department. The petition must be signed by a number of voters equal 
to at least 25 percent of the number of votes cast in the last regular 
election in that municipality.

(b) The petition must include
(1) the name of the municipality;
(2) maps, documents, and other information showing that the mu­

nicipality meets the standards for dissolution. (§ 5 ch 74 SLA 1985)

Sec. 29.06.470. S tandards, (a) Except as provided in (b) of th. 3 
section, voters of a municipality may petition for dissolution when the 
municipality is free of debt, or, if in debt, each of its creditors is 
satisfied with a method of repayment and >

(1) it no longer meets the minimum standards prescribed for incor­
poration by AS 29.05, or former AS 29.18.030 if it is a third class 
borough; or

(2) the municipality ceases to use each of its mandatory powers.
(b) Voters of a ~ity in a borough may petition for dissolution of the

city if the borough consents to assume the city’s rights, powers, duties, 
assets, and liabilities. The consent must be ratified by a majority of 
borough voters voting on the question. (§ 5 ch 74 SLA 1985)

Sec. 29.06.480. Review, (a) The department shall review a disso­
lution petition for content and signatures, and shall return a deficient 
petition for correction or completion.

(b) If th e  pe t i t ion  con ta in s th e  requ i red  in fo rm ation  and  s ig n a tu re s ,  
th e  deDartm ent sha ll in ve s t ig a te  th e  proposal. (IS 5 ch 74 SLA 1985)

Sec. 29.06,490. R eport and hearing, (a) The department shall 
report its findings to the Local Boundary Commission with its recom­
mendation regarding the dissolution of a municioalitv.

'hi The Lucai Boundary Commissior. shall hold at least one public 
hearing in the municipality proposed to be dissolved, (s- 5 ch 74 SLA 
1985)



SB 50 S E N A T E  JO UR NA L - PA GE  30- 2 1/ 19/ 87

SENATE BILL NO. 50 by 81 An a tor Bink ley* entitled !

"An Act re I at i ng to d i s s o l u t i o n  of' a
m u n i c i p a l i t y . "

w as re ad the first t i tne and r e e r r e d  1: o t he Coinmun i t y and 
Regional A f f a i r s  Comm It'tee* the J u d i c i a r y  C o m m i t t e e  and the 
FI nance Comm 11tee.

SB 50 S E N A T E  J O U R N A L  - PAGE 5 6 1 -  2 3/11/8 7

The C o m m u n i t y  and Regional A f f a i r s  C o m m i t t e e  c o n s i d e r e d  
SENATE BILL NO. 50 (An Act r e l a t i n g  to d i s s o l u t i o n  of a 
municipa li t y)  and r e c o m m e n d e d  it be r e p l a c e d  wit h

CS FOR SENATE BILL NO. 50 (C&RA)

and a m a j o r i t y  do pass. The r eport was s i g n e d  by Sen at or
S t u r g u lews k if C h a i r m a n a ri d c o n c u r r e d in b y S e n a t o r s
Szymanski and Zharoff. Senator H a l f o r d  s i g ne d "do not
pass".

\

Z e m  fiscal n o t e  p u b l i s h e d  today from De p ar t m e n t  of Com- 
muni t y and Reg i on a I Affa i r s .

SENAT E BILL NO. 50 was r e f e rr e d to the J u d i c i a r y  Commi tt ee .

SB 50 S E N A T E  J O U RN A L ■•• PAGE 013-- nAm

The J u d i c i a r y C o m m  i t tee consi d e r e d  S E NA T E BILL NO. 50
( d i s s o l u t i o n  of a m u n i ci p a  I i t y ) and a ma j o r i  ty o f the
c o m m i t te e r e c o m m e n d e d  adoption of the C o m m u n i t y  and Regional 
A ff a i rs  C o m m i t t e e  S u b s t i t u t e  and do pas s wit h the f o l l o w i n g  
amendment -

Page 2* line 2! insert a new S e c t i o n  3 to read!

# S e c . 3. AS 29 .06.510(a) is a m en de d  t o re ad •“

(a) The Local B o u nd ar y  C o m m i s s i o n  shall 
immediately n ot i fy  the d i r ec to r  of e l e c t i o n s  
of i ts a c ce p ta n ce  of a di ssoIut i on peti t i o n .
Wi th in 30 d ay s  af 1:er not if i cat i o n y the d i r e ct or 
of e l e c t i o n s  shall order an e l e c t i o n  in the 
m u n i c i p a l i t y  to d e t e r m i n e  w h e t h e r  the v ot e rs  
desi re di s s oI ut  ion. T he  e I ecti on must be he Id 
at least 30 and not mo re  than 90 days after the 
e I e c t i o n o r d e r < u n I e s  s  s u c h t i m i n g w o u I d c a u s e the) 
(ele ction to be held be t we e n Nay 1 and N o v e m b e r  1.)
(If t he di r r c t o r  of eIecti ons recei ves not i f i cat i o n > 
(af ter April l r but b efor e O c t o b e r  If the e l ec t io n)  . , 
(shall be he ld  w i t h i n  60 days after N o v e m b e r  1.) A 
p erson who is a vo ter of the m u n i c i p a l i t y  may vote



i n the d i s s o Iut ion eIect i o n .

Rentuiiber ex i s  t i ng s ec t ion accord i ng I y .

T h e r e p o r t was s i g n e d b y S e n a t o r K e r 11 u I a ? C h a i r in a n a n d 
c o n c u r r e d  in by S e n a to r s J o s e p h son and S t urguI e w s k i .

The c o mmitte e adopteds

Legi si at i ve Intent 
CSSB SO (C&RA)

Exi st ing Iaws apparent Iy will not per m i t the d i ssoIuti on of 
a city government in a c o m m u n i t y  u n le ss  that c o mm u ni t y 
s uf fe r s drastic r e d u c t i o n s  in its p o p u l a t i o n  and/or economy. 
The I e g i s I a t u r e r e c o g n i s e s t h a 1: t h e r e a re o t h e r
c i r c u m s t a n c e s  under w h ic h the d i s s o l u t i o n  of a city 
g o v e r n m e n t may b e w a r r a n t e d ■ S u c h c i r c u in s t a n c e s i n c I u d e 
those where!

3.. the residen ts  of a c om m un i ty  ha v e a ba n d o n e d  their city 
go ver nm en t ?

SB 50 S E N AT E  J O U R N A L  - PAGE 814- 1 4/ 3/87

2. alternat i ve ent i t i es ex i st through wh i ch essent i al 
s e r v i c es # may be d e l i v e r e d  in the abs e nc e of city 
gov ernmen t?  and

3. d i s s o l u t i o n  would not be adverse to the interests of 
the co mm u ni t y serv e d by the city? the r e gi o n in which 
the city is located? and the state? i.e.? d i s s o l v i n g  
p r i m a r i ' y  to void a viable tax base.

It may be c o ns id e r e d  to be in the best interest of the
state? under the p ro v is i o n s  of S e c ti o n 2 of this Act? for
any c.lty to be d i s s o lv e d where such c i r c u m s t a n c e s  exist.

# D e f i n i t i o n  of "essentIal servic es "!  Basic municipal 
se r vi c es  p r ov i d i n g  for the health? safety? and ) 
we lfare of the residents? suc h as nolle® and fire 
p r ot e c t i o n  se r v ic e s and m a i n t e n a n c e  of pu bl i c 
facilities? i.e.? water and se wer systems? 
washe terias? c o m m u ni t y buildings? etc,

S E N A TE  BILL NO. 50 was r e f er r ed  to the F i n a n c e  Committee.

SB 50 SE NATE J O U R N A L  - PAGE 847- 1 4/ 7/87

The F i n an c e C o m m it t ee  c o n s i d e r e d  S E N AT E BILL NO. 50 
( di s solutio n of a municipali ty ) and a ma j or i ty  of the 
comm i 1 1:ee re c om m e n d e d  i I: be rep I aced w i thi

CS FOR S E N A T E  BILL NO. 50 (FIN)

a nd d o pass.. The repo r t w a s s i gn ed b y S e n a t o r B i nkIe y ?
Co-cha i rinan and concurred in by Senators Zharoff? Duncan?

I



E x i s t i n g  laws a pp a re n tl y  do not perm i t  the d i s s o l u t i o n  of-' a 
c i I:y 3ov er nm ent unl es s  that c o m m u n  i ty suFFers drast i c 
r e d u c t i o n s  in i ts popuI at ion or e c o n o m y■ The I eg is I ature 
r e c o g n i 2 e s t h a t t hi a r a a re o 1: h a r c i r c u m s I: a n c a s u n d e r w h i c h 
t ha d i sso I u t1 on o F a city g o v e r n m e n  t m ay be w ar r an t e d . Suchi 
c i rcurns t ances i nc I ude those where s

1. the r e s i d e n t s  oF a c o m m u n i t y  ha ve  abandon ed  their 
ci ty g o ve rn m en t  ?

2. a l t e r n a t i v e  e n t i t l e s  e x i s t  t h r o u g h  w h i c h  
e s s e n t i a l  s e r v i c e s #  may be d e l i v e r e d  in the 
a b s e n c e  oF c i t y  g o v e r n m e n t H  and

3. d i s s oIuti on w ou Id n o t be adverse t o the i n t e r e st s 
oF the reg io n In wh ic h the ci ty  is located and 
the s t at e ( e . g . , d i s s o l v i n g  p r i m a r i l y  to avoid 
a v iable tax base, r e t u r n i n g  e d u c a t i o n  F u n c ti o n 
to the state).

It* may be c o n s i d e r e d  to be in the' best interest oF the 
state, unde r the p r o v i s i o n s  oF S e c t i o n  2 of this Act, For 
any city to be d i s s o l v e d  where such c i r c u m s t a n c e s  exist.

# DeFi ni t ion oF " e s s e n t i a I s e r v i c e s " 5 Basi c m u n i c i pa I
oF the

* uer inition or- "e s se n  1: i a i servi c e s' - Bas i c muni 
s e r v i c e s  p r o vi d ed  For the health, sa Fety, and we I Fare o 
r e s i d e n t s , s uc h a s p o I i c e a n d F i r e p  r o t e c t i o n s e r v i c: e s 
m a i n t e n a n c e  oF p u b l i c  F a ci li ti es, e.g., water and 
disposal systems, c o m m u n i t y  bu ild i ng s , etc.

S ENATE BILL NO. 50 was r e F e r r e d  to the R u l e s  Committee.-

SB 50 S E N AT E J O U R N A L  - PAGE 896- 4

The Rules C o m m i t t e e  c o n s i d e r e d  S E N A T E  BILL NO. 50
(d i s s o I u t i o n o F a m u n i c i p a li t y ) a n d r e c o m m e n d e d c a I e n d a r,

.. April 13. The repo rt was s i g n e d  by S e n a t o r  E l ia so n,
C h a i r m a n and c o n c u r r e d i n b y S e n a t o r s II e n s ley, B i n k I e y a n d
B e n n e t t .

SE NA T E BILL NO. 50 will be on the April :L3 cale ndar.

SB 50 S E NA T E J O U R N A L  - PAGE 90 6-  2

At the re que st oF the Rules C om mittee , S E N A T E  BILL NO. 50 
( di s solutio n oF a mu n ic i pa l it y)  was t a k e n  Fr om  the April 13 
P  r  o p  o s e d  c a  Ien  d a r  a n d  r e t  u r  n  e d  t o  t h e  R u Ies Committee.

4/ 1 0/ 8 7

4 /1 0/ 3 7

SB 50 S E NA TE  J O U R N AL  - PAGE 11 70 -- 2 5/ 4/87



The Rules C o m m i t t e e  co n si d e r e d  S ENATE  BILL NO. 50 
<d i sso I u t i on of a ntun i c i p a I i t y ) and a m a.jor i I: y a f t hie 
c o m m i t t e e  r e co m m e n d e d  c a l e n d a r  Nay 4« The report was signed  
b y S e n at o r EI i a s o n y C h a i r m a ri a ri d S e n a t o r s F a i k s  > B e n n e I: t a n d 
He ns  I e y .

SENA T E DILL NO. 50 is on the ca lendar.

SB 50 S E N A T E  JOU RN AL  - P A G E  1172- 2 5/ 4/8 7

Se na t or  Halfo rd  m o v e d  and asked u n a n i m o u s  co ns en t  that 
SENA T E BILL NO. 50 (disso lution of a mu ni c ip a li ty )  be held  
until the May 5 ca le nd ar. Wit h ou t objection? it w as  so 
orde r ed  and S E N A TE  BILL NO. 50 will be on the May 5 
calendar.

SB 50 S E N A T E  JO UR N AL  - PAGE 1192- 2 5/ 5/87

S e n a t o r  Ha lf o r d m o v e d  and asked u n a n i m o u s  c o ns en t  that 
S E NA T E BILL NO. 50 ( di ss olution  of a municipali ty ) w h ic h  was 
held from May 4 be r e t u r n e d  to the R u l es  Committee. With o u t 
objection? SENATE BI L L NO. 50 was r e t u r n e d  to Rules.

«



Official Business Pouch V 
State Capitol 

Juneau, Alaska 99811

TO: S e n a t e  C & R A  M e m b e r s

\ V *  /
F R O M : S e n a t e  C & R A  Stafff\t \ . v»r /<■

Feb 17, 1987

RE: SB 50 - D i s s o l u t i o n  o f  a m u n i c i p a l i t y

E n c l o s e d  in this p a c k e t  is a m e m o  f r o m  S e n a t o r  B i n k l e y ,  t h e

b i l l ' s  sponsor, a p o s i t i o n  s t a t e m e n t  a n d  zero f i s c a l  n o t e  from 

DC&RA, a letter t o  t h e  A t t o r n e y  G e n e r a l  a s k i n g  s e v e r a l  l e gal 

q u e s t i o n s  r e g a r d i n g  s e c t i o n  2 a n d  t h e  A t t o r n e y  G e n e r a l 's 

r e s p o n s e .

T h e  A G ' s  o p i n i o n  p o i n t s  o u t  a c o n s t i t u t i o n a l  d i f f i c u l t y  w i t h

s e c t i o n  2 as n o w  w r i t t e n .  T h e  D C & R A  m e m o  also m e n t i o n s  s o m e

p r o p o s e d  c h a nges f o r  s e c t i o n  1.

T h e r e  w i l l  b e  a p u b l i c  h e a r i n g  on  t h e  bill, b u t  i t  is n o t  

a n t i c i p a t e d  that a c t i o n  w i l l  b e  t a k e n  o n  the bill to d a y .  O n  

T h u r s d a y ,  F e b r u a r y  19th, t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  w i l l  be 

m e e t i n g  w i t h  the c o m m i t t e e  a n d  a n d  t h e r e  will be a n  

o p p o r t u n i t y  to d i s c u s s  d i s s o l u t i o n  a n d  r e l a t e d  i s s u e s  w i t h  

t h e  Commission.

It as a n t i c i p a t e d  t h a t  t h e  bill, p r o b a b l y  in the f o r m  of a 

p r o p o s e d  c o m m i t t e e  s u b s t i t u t e ,  w i l l  b a c k  b e f o r e  t h e  c o m m i t t e e  

n e x t  w e e k  for a c t ion.



Finance Committee 
Co-Chairman

M  E M  0 R A  N  0 U  M  F e b r u a r y  16, 1987

TO: S E N A T O R  A R L I S S  S T U R G U L E W S K I ,  C H A I R P E R S O N
S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

FROM: S E N A T O R  J O H N E  B I N K L E Y  " v ' 3 '

S u b j : S e n a t e  Bi l l  50: "An A c t  r e l a t i n g  t o  t h e  d i s s o l u t i o n
of a m u n i c i p a l i t y . "

R e s i d e n t s  a n d  l o c a l  e l e c t e d  o f f i c i a l s  o f  c e r t a i n  
c i t i e s  in A l a s k a  h a v e  e x p r e s s e d  a n  i n t e r e s t  o r  d e s i r e  in 
d i s s o l v i n g  t h e i r  m u n i c i p a l  g o v e r n m e n t .  S t a t e  l a w s  p r o v i d e  
s t a n d a r d s  and p r o c e d u r e s  f o r  d i s s o l u t i o n .  H o w e v e r , ' t h e  
c u r r e n t  r e g u l a t i o n s  d o  n o t  s p e c i f i c a l l y  a d d r e s s  v o l u n t a r y  
d i s s o l u t i o n  of a c t i v e  m u n i c i p a l i t i e s .

E x i s t i n g  r e g u l a t i o n s  c n l y  p e r t a i n  t o  d i s s o l u t i o n  of 
a c o m m u n i t y  w h i c h  e f f e c t i v e l y  c e a s e s  to f u n c t i o n  as a 
g o v e r n m e n t a l  e n t ity. S t a t e  s t a t u t e s  r e q u i r e  that, in o r d e r  to 
d i s s o l v e ,  a m u n i c i p a l  g o v e r n m e n t  m u s t  b e  free of d e b t  a n d  th a t  
it m u s t  c e a s e  to e x e r c i s e  its m a n d a t o r y  p o w e r s  o r  it m u s t  be  
d e t e r m i n e d  to no l o n g e r  m e e t  t h e  s t a n d a r d s  of i n c o r p o r a t i o n .  
T h e  a d m i n i s t r a t i v e  r e g u l a t i o n s  r e q u i r e  t h a t  all t h r e e  
s t a n d a r d s  m u s t  b e  m e t  in o r d e r  for a m u n i c i p a l  g o v e r n m e n t  to 
d i s s o l v e .

In 1984, r e s i d e n t s  of  t h e  C i t y  of A k i a c h a k  i n i t i a t e d  
a p e t i t i o n  for t h e  d i s s o l u t i o n  of  t h e i r  city. T h e  m a t t e r  w a s  
b r o u g h t  b e f o r e  t h e  A l a s k a  L o c a l  B o u n d a r y  C o m m i s s i o n  t w i c e  
(once u p o n  r e c o n s i d e r a t i o n )  in 1985. T h e  C o m m i s s i o n  d e n i e d  
t h e  p e t i t i o n  p r i n c i p a l l y  b e c a u s e  it f o u n d  th a t  A k i a c h a k  failed 
to m e e t  two of t h e  s t a n d a r d s  o f  d i s s o l u t i o n  of a m u n i c i p a l i t y :  
(1) t h e  c o m m u n i t y  d i d  not fall b e l o w  t h e  m i n i m u m  s t a n d a r d s  for 
i n c o r p o r a t i o n ;  a n d  (2) the c i t y  m u s t  c e a s e  for t w o  or m o r e  
c o n s e c u t i v e  y e a r s  to e x e r c i s e  v i r t u a l l y  any of its m u n i c i p a l  
powers. The C o m m i s s i o n  d e t e r m i n e d  t h a t  the C i t y  o f  A k i a c h a k  
c o n t i n u e d  to f u n c t i o n  in c e r t a i n  r e s p e c t s  (e.g., 
a d m i n i s t r a t i o n  o f  g r a n t s ) . A k i a c h a k  h a s  a p p e a l e d  the 
C o m m i s s i o n ' s  d e c i s i o n  to t h e  s t a t e  S u p e r i o r  Court.

In a d d i t i o n  to A k i a c h a k ,  r e s i d e n t s  a n d  e l e c t e d  
o f f i c i a l s  of at l e a s t  n i n e  o t h e r  c i t i e s  h a v e  e x p r e s s e d  v a r y i n g



S e n a t o r  A r l i s s  S t u r g u l e w s k i  
F e b r u a r y  1 6 ,  1 9 8 7  
P a g e  2

d e g r e e s  o f  i n t e r e s t  i n  d i s s o l u t i o n .  M o s t  o f  t h e s e  c o m m u n i t i e s  
a r e  m e r e l y  e x a m i n i n g  t h e  c o n s e q u e n c e s  o f  a n d  p r o c e d u r e s  f o r  
d i s s o l u t i o n .  H o w e v e r ,  t h e  c i t y  c o u n c i l s  o f  b o t h  A t m a u t l u a k  
a n d  A k i a c h a k  h a v e  t a k e n  a c t i o n  w h i c h  h a s  r e s u l t e d  i n  d e  f a c t o  
d i s s o l u t i o n  f o r  t h o s e  c o m m u n i t i e s .

S e c t i o n  1 o f  t h i s  b i l l  a m e n d s  t h e  s t a n d a r d s  b y  w h i c h  
t h e  L o c a l  B o u n d a r y  C o m m i s s i o n  i s  p e t i t i o n e d  i n  d i s s o l u t i o n  
c a s e s  b y  a l l o w i n g  t h e  c o m m u n i t y  t o  h o l d  a n  a d v i s o r y  e l e c t i o n .

S e c t i o n  2 o f  t h i s  b i l l  p r o v i d e s  s t a t u t o r y  g u i d e l i n e s  
f o r  t h e  d i s t r i b u t i o n  o f  a  m u n i c i p a l i t y ' s  a s s e t s  a n d  
l i a b i l i t i e s  u p o n  i t s  d i s s o l u t i o n .  T h e  b i l l  p r o v i d e s  t h a t  
a s s e t s  a n d  l i a b i l i t i e s  m a y  b e  d i s t r i b u t e d  t o  t h e  s t a t e ,  
a n o t h e r  m u n i c i p a l i t y ,  a  n o n p r o f i t  c o r p o r a t i o n ,  o r  a  N a t i v e  
c o u n c i l .



z r p n z p r D  ,- z ^  h d  n n  n  p / 7  n
i f /M  ij \ ?  |: ; i ; r  M l  / M ^ I a W ' M  /

^  i! W  L' L =  o : u  LTiilirira^) ifuinJ ?

SEPT . OF COM M UN IT Y  & REG IO NAL AFFA IR S
I

OFF ICE  OF THE COMMISS IONER /

February 6, 1987 

POSTTION PAPER

STEVE COWPER, GOVERNOR

□  POUCHB
JUNEAU, ALASKA 99811 
PHONE: 1907) 465-4700

□  949 E. 36TH AVENUE, SUITE 400 
ANCHORAGE, ALASKA 99508 
PHONE: (907) 563-1073

RE: SB 50 —  "An Act relating to dissolution of a municipality. 1

SPONSOR: Senator Binkley

Pr ogram Effects of 3ill:

Section 1 of the bill amends the standards by which the Local 
Boundary Commission (LBC) judges a petition allowing a municipality 
to dissolve bi adding an advisory election option.

Section  2 of the bill designates to the Local Boundary Commission 
(LBC) the responsibility to distribute the assets of a dissolved 
mu nicipalit y and sets out some general guidelines for this 
distribution. The designation of the LBC as the executor of a 
dissolved municipality's assets and liabilities is a new role for 
this constitutionally mandated body.

C o m m e n t s :

The creators of the existing statutes pertaining to municipal 
dissolution apparently only envisioned the need for dissolving 
municipal government in those cases in which communities essentially 
ceased to exist (i.e., became ghost towns). Consequently, the 
existing statutory dissolution standards do not adequately address 
the situation in which the residents of a "viable" community, 
presently incorporated as a municipality, choose to dissolve their 
m u nic ipality and return to an unincorporated status. The existing 
standards which the LBC uses to judge a dissolution petition are:

1. It (the municipality) is free of debt, or it has satisfied
its creditors with a method of repayment; and

2. it no longer meets the minimum standards for incorporation; oj:

3. it ceases to use its mandatory powers.

Clearly these standards were constructed to apply to the case in 
which a community's population has moved away and the municipality 
has ceased to function. With the exception of tbe Hoht ct = ndard, 
these standards become quite subjective, ambiguous, and generally 
strained when applied to the case cf a thriving community. It is 
virtually impossible for a still existing community to satisfy the 
last two standards.

21-P1LH



This situation thwarts the will of local residents to determine 
the type of local organization they will have represent and govern 
them. The proposed amendment, providing for a local advisory vote 
as an optional standard for dissolution, creates an objective and 
easily measured means to determine whether a municipal g overnment 
should be allowed to dissolve. The Department advocates local 
control of government to the extent practical and, therefore, 
supports the purpose and intent of this legislation.

The bill does raise a number of questions concerning the mechanics 
of implementation. The Department recommends three technical 
amendments to clarify and strengthen new procedures set out in the 
bill:

o The Department recommends that the "advisory election"
process provided for in this bill be clarified so that it is 
clear that the election is a municipal election by secret 
ballot and meets State procedural requirements.

o The Department also recommends the insertion of a requirement
that the dissolution advisory vote, and the final vote on the 
question after LBC approval, be approved by a majority of 
residents registered to vote (this would require amendment of 
AS 29.06.510 which pertains to the dissolution election). 
Dissolution is clearly one of the most critical actions that 
residents of a municipality can take. It is therefore 
essential that such an election represent the broadest 
reasonable measure of community sentiment.

o it is recommended that the bill be amended to clearly state
that the LBC shall require, in conjunction with the 
distribution of municipal assets, that facility use and 
services provided by such assets be provided equally to all 
residents and that the trustee of such assets be liable and 
accountable for the expenditure of public funds.

The Department believes these changes would strengthen the bill by 
more clearly defining the dissolution process and by making the 
trustee of local assets more accountable for public funds and 
s e r v i c e s .

The proposed legislation presumes the LBC's ability to "provide 
for the distribution of assets and liabilities" and "consider the 
manner in which assets will best be used." However, it is not 
clear that the LBC has the power to place binding conditions on

provision of services.

David G. Hoffman, Commissioner
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Alaska State Legislature
SENATE

■

P.O. Box V 
State Capitol 

Juneau. Alaska 99811
F e b .  1 1 ,  1 9 8 7

G r a c e  B e r g  S c h a i b l e  
D e p a r t m e n t  o f  Law 
P . O .  B o x  K 
J u n e a u ,  A l a s k a ,  9 9 8 1 1

D e a r  A t t o r n e y  G e n e r a l  S c h a i b l e :

S e n a t e  B i l l  5 0 ,  "A n  A c t  r e l a t i n g  t o  t h e  d i s s o l u t i o n  o f  a  
m u n i c i p a l i t y , "  i s  c u r r e n t l y  i n  t h e  S e n a t e  C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  C o m m i t t e e .  A c o p y  o f  t h e  b i l l  i s  e n c l o s e d .

S e c t i o n  2 o f  t h e  b i l l  s t a t e s ,  i n  p a r t ,  t h a t  t h e  L o c a l  B o u n d a r y  
C o m m i s s i o n  (LBC) s h a l l  p r o v i d e  f o r  t h e  d i s t r i b u t i o n  o f  a s s e t s  
a n d  l i a b i l i t i e s  o f  a  m u n i c i p a l i t y  u p o n  i t s  d i s s o l u t i o n .  T h e  
b i l l  f u r t h e r  s t a t e s  t h a t  a s s e t s  a n d  l i a b i l i t i e s  m a y  b e  
d i s t r i b u t e d  t o  t h e  s t a t e ,  a n o t h e r  m u n i c i p a l i t y ,  a  n o n p r o f i t  
c o r p o r a t i o n  f o r m e d  u n d e r  t h e  l a w s  o f  t h e  s t a t e ,  o r  a  N a t i v e  
c o u n c i l  o r g a n i z e d  u n d e r  2 5  U . S . C .  4 7 6 .

W o u l d  y o u  p l e a s e  g i v e  me y o u r  o p i n i o n  o n  s e v e r a l  q u e s t i o n  t h i s  
s e c t i o n  h a s  r a i s e d ?

1 -  A r e  t h e r e  s t a t u t o r y  o ~  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  t h e  
d i s t r i b u t i o n  o f  p u b l i c  a s s e t s  t o  a  g r o u p  w h i c h  m a y  l i m i t  t h e  
d e c i s i o n  m a k i n g  p r o c e s s  o n  h o w  t h o s e  a s s e t s  a r e  u s e d  t o  o n l y  
m e m b e r s  o f  t h e  g r o u p ,  o r  t o  s o m e  p o r t i o n  o f  t h e  p o p u l a t i o n  o f  
t h e  f o r m e r  m u n i c i p a l i t y  l e s s  t h a n  a l l  t h e  r e g i s t e r e d  v o t e r s ?



2 -  A r e  t h e r e  s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o b l e m s  w i t h  t h e  
d i s t r i b u t i o n  o f  p u b l i c  a s s e t s  t o  a  g r o u p  w h i c h  m a y  e x p a n d  t h e  
d e c i s i o n  m a k i n g  p r o c e s s  o n  h o w  t h o s e  a s s e t s  a r e  u s e d  t o  
i n c l u d e  m e m b e r s  o f  t h e  g r o u p  w ho  a r e  n o t  r e g i s t e r e d  v o t e r s ?

3 -  D o e s  t h e  LBC h a v e  t h e  p o w e r  t o  p l a c e  b i n d i n g  c o n d i t i o n s  o n  
t h e  a s s i g n m e n t  o f  a s s e t s  a n d  t h e  p r o v i s i o n  o f  s e r v i c e s ?

4 -  C a n  t h e  s t a t e  g o v e r n m e n t  d e l e g a t e  g o v e r n m e n t a l  p o w e r s  
f o r m e r l y  e x e r c i s e d  b y  a  d i s s o l v e d  m u n i c i p a l i t y  t o  a  e n t i t y  t h a t  
i s  n o t  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ?

I f  y o u  h a v e  a d d i t i o n a l  c o m m e n t s  o n  t h e  b i l l  I  w o u l d  w e l c o m e  
t h e m .  U n f o r t u n a t e l y ,  i t  w a s  n e c e s s a r y  t o  a d v a n c e  t h e  h e a r i n g  
d a t e  o n  t h i s  b i l l  t o  T u e s d a y ,  F e b r u a r y  1 6 t h .  I f  y o u  c o u l d  
s u p p l y  y o u r  a n s w e r  b y  t h a t  d a t e  o r  b e f o r e ,  i t  w o u l d  b e  m o s t  
a p p r e c i a t e d .  T h a n k  y o u .

S i n c e r e l y ,

0 /  /* ,

A r l i s s  S t u r g u l e w s k i ,  
C h a i r m a n ,
C o m m u n i t y  a n d  R e g i o n a l  
A f f a i r s  C o m m i t t e e



§ !j j i \  |! ft I Si IF ^  ^  ®n/r Ato! U Lni U to t o d
'•V, i ' ' \ \  \\ I ■ [  Y \  

n \ l L / n \ < O V  ' \  U \
i u  > _  L u n .■ _/ ‘—i L

DEPARTM ENT OF LAW

February 17, 1987

Honorable Arliss Sturgulewski 
Chair, Community & Regional 

Affairs Committee 
A laska State Legislature 
P.O. Box V 
Juneau, AK 99811

/
OFFICE OF THE ATTORNEY GENERAL /

S r fV f COWPER, GOVERNOR
RE P LY TO:

□  1031 W 4th A VENUE 
SU ITE  200
ANCHORAGE. ALASKA 99501 

PHONE: (9071 276-3550

□  1st NA TIONAL CENTER 
100 CUSHMAN ST.
SU ITE 400
FAIRBANKS. A LA 'K A  99701 
PHONE: 19071 452-1568

\3/P0UCH K - STA TE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (9071 465-3600

Re: SB 50; dissolution of a munici pality 

Dear Senator Sturgulewski:

You have requested our opinion on several questions 
regarding sec. 2 of SB 50. The questions will be answered indi­
vidually below.

1. Are there statutory or constitutional problems with 
the distribution of public assets to a group w h i c h  m a y  limit the 
decision m ak ing process on how those assets are used to only m e m­
bers of the group, or to some portion of the popu lation of the 
former m u n icipality less than all the register ed voters?

The basic constitutional problem  in this section arises 
because it w o u l d  have public assets of a dissolved munici pality 
distributed to nonpublic entities, i.e., private nonprofit c o r p o­
rations and Native councils organized under the Indian R e o r g a n i­
zation Act. Article IX, sec. 6 of the Alaska Constitution says, 
"No ... public prope r t y  shall be transferred, ... except for a 
public purpose." Article X, sec. 2 requires all local government 
power to be v e s t e d  in cities and boroughs. Both private c o r p o r a­
tions and IRA councils (whose membership is restricted by federal 
lav; to Natives) are not elected by or responsible to the entire 
electorate. We believe it would  be unconstitut ional to transfer 
p u b l i c _ assets Fn p r i v ate organizations w h i c h  m a y  not serve as 
substitu te local g e v o r n m ents under the Alaska Const ifnfinn., and 
to allow those organizations to make discretionary decisions 
about assets w h i c h  belong to the entire population of the d i s­
solved municipality. The concern here is responsibility  to the 
entire population of the former municipality, not just to r e g i s­
tered voters.

However, occasionally a local nonprofit or Native c o u n­
cil may be in the best position to administer local assets, par-
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ticularly when it has broad support from the community. In such 
cases, it m a y  be possible to accomplish almost the same and d e­
spite the restrictions n oted above, through the device of r e t a i n­
ing title to the assets -- and ultimate control -- in the state, 
but contracting w i t h  a local organisation to adm inister assets. 
Such delegations must be subject to strict controls to insure 
public access to facilities and state oversight, and trulv d i s­
cretionary governmental authority m a y  not be delegated. But, 
day-to-day operation of the former municipa lity's assets m a y  be ' 
turned over to a local private entity. We believe this can be 
accomplished under  present law.

2. Are there statutory or constitutional problems with 
the distribution of public assets to a group w h i c h  m a y  expand the 
decision making process on how those assets are u s e d  to include 
members of the group who are not regis tered voters?

Please see the answer to question 1.

3. Does the Local Boundary Commission (LBC) have the 
power to place binding conditions on the assignment of assets and 
the provision of services?

Yes. The powers and duties of the LBC are listed in AS 
44,47.567. Furthermore, sec. 2 of SB 50 gives the LBC the s p e­
cific power n e e d e d  to provide for the distribution of assets and 
liabilities upo n dissolution of a municipality.

We hope this memora n d u m  adequately addresses your c o n­
cerns. Please do not hesitate to contact this office if you have
further questions.

Sincerely yours,

GRACE BERG SCHAIBLE
AT T O R N E Y  GENERAL

3 y .

Marjorie L. Odland
Assistant Attor n e y  General

MLO/pjg

cc: Hon. David Hoffman, Commissioner
Department of Community &

Regional Affairs




