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SEWARD VOLUNTEER AMBULANCE CORPS
P .  O .  B O X  1 1 3 6  
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February 4, 1988

Senate of the State of Alaska 
Pouch "V"
Juneau, Ak. 99811

Attn: Senator Arliss Sturgulewski

Re: Senate Bill No. 346

We the undersigned, as members of Seward Volunteer Ambulance 
Corps, or as concerned citizens of our community do hereby 
support and request passage of Senate Bill No. 346 into law.
Dated and Signed in Seward, Alaska, this JL > day of February 1988
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SEWARD VOLUNTEER AMBULANCE CORPS
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February 4, 1988

Senate of the State of Alaska 
Pouch "V"
Juneau, Ak. 99811

Attn: Senator Arliss Sturgulewski

Re: Senate Bill No. 346

Please be it known that we the undersigned.are members of the Board 
of Directors for Seward Volunteer Ambulance Corps, and hereby support . 
and recommend Senate Bill No. 346 for approval and passage into law.
Dated and Signed this 2 b> day of February, 1988 in Seward, Alaska.

Mike Moore, President

2 .
Patty Krasnansky, V.P.

pril Tillotson, Secretary

Jerry t uthill, Board Member

Lloyd/McCauley, Board Member

Rhonda Berklund, Board Member
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BY SENATOR DUNCAN

Senate Bill 447
"An Act relating to liability for damages or injury 
resulting from hazardous recreational activities."

Section 1.
Adds another exception to 09.50.250, ACTIONABLE CLAIMS 

AGAINST THE STATE. The new paragraph provides that legal action 
may not be taken if the claim, (4) is an action for property 
damage or personal injury arising out of the person's 
p" ticipation in a hazardous recreational activity conducted on 

erty owned, managed, or leased by the state.
Section 2.

Adds a new section with exceptions to section 1. Suit could 
be filed against the state in some incidences as follows:

When damage or injury is suffered by a participant in a
hazardous activity but the damage or injury was caused by another 
hazardous activity or condition that was not a part of the 
activity in which the person injured was participating.

When damage or injury occurred as a result of the state 
or an employee of the state knowing but failing to warn or 
protect the participant.

When permission to participate is granted for a 
specific fee.

When injury is suffered as the result of the state or 
an employee of the state responsible for construction or 
maintenance of a structure or equipment is negligent in their 
construction or maintenance responsibilities.

When injury is suffered as the result of the state or
an employee or the state recklessly or with gross negligence
promotes participation in a hazardous recreational activity.

When injury is suffered as the result of an act of 
gross negligence by the state or an employee of the state.
"Hazardous recreational activity" means a recreational activity 
that creates a substantial risk of injury to a participant.



SB 447

Section 3.
Adds reference to "hazardous recreational activity," 

"participant," "specific fee," and "nonprofit entity" definitions 
in statute to 09.65.070, Suits Against Incorporated Units of 
Local Government.
Section 4.

Adds new sections to apply the provisions of section 1 of 
this bill to:

municipalities,
nonprofit entities whose recreational activities are 
cosponsored by a municipality, and their
aaents, officers, and employees.



Associates PARK & RECREATION CONSULTANTS

Dsc. 26, 1987
Assessment & Evaluation 
Training & Development 
Park Safety & Liability 
Risk Management

Mro Duncan C. Fowler, Director 
Parks & Recreation Department 
City/Borough of Juneau 
155 South Seward Street 
Juneau, Alaska 99801
Dear Duncan:
I have had a chance to look over the proposed legislation to limit 
liability for recreation and leisure service agencies in Alaska.
Overall, it parallels that of other states. That has both positive and 
negative connotations. For example, the language of the recreational 
use statute (5-1488A) lists certain activities. When similar legislation 
was tested in other states, the plaintiff generally alleged that the 
specific activity in which he/she was injured was not included in the 
list, and therefore, the agency should still be liable. Of course, 
until any specific law has been challenged we just don't know whether 
it will accomplish that which we intended.
Specifically, with regard to the recreational use statute ({T-1488A)
the language includes only private property. This excludes municipal, 
county, and state recreation properties (which means that it is more 
narrowly drawn than other states'). It may include federally owned land 
(because of a provision in the Federal Tort Claims Act), but if the 
federal land managing agency has charged even a nominal entrance or 
user fee, they also would be excluded.
I have already mentioned my concerns about the specific activities 
enumerated in subsection (e). Because these have been in controversy 
in other states, I would broaden the activities listed to include 
activities like tennis, ball playing, hockey, ice skating, golf, and
climbing. The language "not limited to" just opens the question of
legislative intent for the courts to examine. Finally, my Webster's 
lists "willful" as the preferred spelling— see line 28, subsection (c)(1).
With regard to the hazardous recreational activities statute (5-1486A)
I have only a couple of criticisms. Primarily, I think that some portions 
need to be re-drafted into plain English. Lines 9-13 on page 2 (and the 
corresponding section on page 6, lines 14-20) are particularly muddy.
My other concern has to do with section (b)(4): what is a reckless"
or grossly negligent promotion?
The volunteer liability statute (5-1487A) is also narrowly drawn so 
that it includes only volunteers who are working for a municipality
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or are on municipal property, I would like to see volunteers who 
work for county, state, federal, and non-profit charitable organiza­
tions included as well. Also, it is important to note that it 
excludes gross negligence and we have seen that plaintiffs in other 
states routinely allege gross negligence. It may be that the problem 
created for the park board of whether or not to defend a volunteer 
could be solved by having an independent hearing prior to the trial 
to determine whether the claim of gross negligence is warranted.
Duncan, I hope that these few comments are helpful. I know that you 
had planned to meet with the sponsors within a short time. If I'm 
too late in responding, rest assured that there is nothing here that 
Alaska parks and recreation professionals can't live with.
We have driven and flown from Southern California to Wyoming to 
Illinois and back again. Managed to avoid most of the major problems 
and we're back in the Wyoming cabin 'till the end of January. Now if 
we could only get some snow!
Best wishes in your new job.

Sincerely,

Janna Rankin



Not asking for license to be negligent.

Looking for ways to preserve public assets.

With the unavailability of public entity liability insurance, public agencies 

have been forced to assume all of the financial risks involved with the

business of providing government services, including recreational

opportunities.

Some communities and government agencies in similar circumstances have shut 

down high risk operations like park and recreation programs. Juneau has

chosen to bite the bullet by keeping the programs and working harder to

prevent mishaps on our facilities.

When possible we try to pass liability on to user groups but they can't always 

get insurance or it is so expensive they cannot afford it; therefore our only 

choice is to assume the risk or not allow the activity.

The problem we face is a tort system that says if someone is injured then some 

one must pay the injured party. When an injury occurs on a CBJ facility/park, 

the City is the natural deep pocket and we are generally (always) named in 

these kinds of suits.

This creates a situation where we are forced to settle claims based on 

economics rather than fault.

Chuck Williams 
Risk Mgmt Officer 
Juneau City & Borough 
155 South Seward Street 
Juneau, AK 99801



nui ihum i
No Ordinary Negligence Liability 

Under Recreational Immunity Statutes

This month the "NRPA Law 
Review" enters its fifth year of 
publication. As reflected in many of 
the articles, recreational injury 
liability continues to be the over­
whelming law-related concern of the 
recreation and parks field. During 
the recent Congress for Recreation 
and Parks in Dallas, I attended a por­
tion of a session on recreatior'.1 in­
jury liability. The question and 
answer period which followed the 
presentations by two attorneys was 
characterized by the same sort of 
anxiety and hand wringing I have 
encountered following my lectures 
on this topic.

In my opinion, the recreation 
field m oans and groans about 
"liability," but does little in the way 
of a concerted effort to alleviate the 
problem in a systematic fashion. In 
the face of the perceived crisis eyes 
turn hopefully, but mistakenly, 
toward Washington for the one piece 
of "silver bullet" legislation which 
will slay the liability monster once 
and for all. In Dallas, I voiced this 
concern to Roy Feuchter, president 
of the National Society for Park 
Resources. He suggested that I devote 
one of the law review columns to a 
discussion of the issue and any possi­
ble solutions. I do not think that 
there is any one solution to the prob­
lem. The following paragraphs, 
however, attempt to respond to this 
request by presenting existing legis­
lation which may have an impact 
upon the situation.

The bad news is that there is no 
one grandiose federal solution that 
will resolve this situation in one fell 
swoop. The good news is that the 
wheel has already been invented in 
several slate models to make the per­
ceived crisis more manageable, i.e. 
recreational im m unity  statu tes. 
Specifically, there is already legis­
lation quietly at work in several ju­
risdictions which provides public 
agencies with limited immunity for 
injuries occurring on recreational

by  Jam es C. K ozlow ski, J.D.

RPLR
facilities. Most notably, Virginia and 
Kansas have statutes which require a 
plaintiff to allege gross negligence or 
willful/wanton misconduct, rather 
than mere negligence, to sustain a 
claim for an injury sustained on 
pub lic  p a rk  an d  re c re a tio n a l 
facilities.

V irg in ia  M ode l

Section 15.1-291 of the Virginia 
Code entitled "Liability of counties, 
cities, and towns in the operation of 
recreational fac ilities"  reads as 
follows:

No city or town which shall oper­
ate any bathing beach, swimming 
pool, park, playground or other 
recreational facility shall be liable 
in any civil action or proceeding 
for damages resulting from any 
injury to the person or property of 
any person caused by any act or 
omission constituting simple or 
ordinary negligence on the part of 
any officer or agent of such city or 
town in the maintenance or 
operation of any such recreational 
facility. F.very such city or town 
shall, however, be liable in 
damages for the gross or wanton 
negligence of any of its officers or 
agents in the maintenance or 
operation of any such recreational 
facility.

The immunity created by this sec­
tion is hereby conferred upon 
counties in addition to, and not 
limiting on, other immunity exist­
ing at common law or by statute.

In the case of Toti'n nf h’/'y S/oiie

Gap v. Johnson, 184 Va. 375,35 S.E.2d 
71 (1945), the 8-year-old plaintiff was 
injured while playing on an unat­
tended road grader in a public park. 
This piece of equipment was being 
used to level a running track in the 
park. Plaintiff alleged gross and 
wanton negligence as required by 
the Virginia recreational immunity 
statute. The- town argued that their 
conduct "if negligent at all, does not 
a m o u n t to 'g ro ss  or w a n to n  
negligence' within the meaning and 
in te n t of the s ta tu te ."  A jury  
returned a verdict against the town; 
the town appealed to the state 
supreme court.

The issue before the state supreme 
court was, therefore, "whether the 
act of the town's employee in leaving 
this machine in the public park near 
the children's playground measures 
up to the standard of 'gross or w an­
ton negligence' required by the 
statute." The court defined the stan­
dard of gross or wanton negligence 
as follows:

Gross negligence is substantially 
and appreciably higher in mag­
nitude than ordinary negligence.
It is very great negligence, or the 
absence of slight diligence, or the 
want of even scant care. It is a 
heedless and palpable violation of 
legal duty respecting the rights of 
others. The element of culpability 
which characterizes all negligence 
is in gross negligence magnified to 
a high degree as compared with 
th a t  p re s e n t in o rd in a ry  
negligence. Gross negligence is 
that degree of negligence which 
shows an utter disregard of pru­
dence amounting to complete 
neglect of the safety of another. 
Wanton negligence is of even a 
h ig h e r  d e g re e  th a n  gross 
negligence . . . manifesting ar­
rogant recklessness of justice, of 
the rights or feelings of others, 
merciless, inhumane.

Applying this standard to the facts 
of the case, the state supreme court

Continued



found that the conduct of the town 
through its employee did not con­
stitute "gross or wanton" within the 
meaning of the statute.

[Tjhere is no proof that the town 
officials or employee knew or 
ought to have known that the 
road scraper was attractive to 
children. While it had been left in 
the park over a long period, only 
on two previous occasions, so far 
as the record shows, had children 
been on it. Mrs. Barnett, who lived 
near the park, testified that about 
a week before the accident she 
saw some children playing on the 
machine. Ralph Smith, who was 
with Johnson at the time the 
plaintiff was hurt, testified that he 
had previously played on the 
scraper. But there is no showing 
that the town's employees knew 
of either of these incidents . . . 
[Tjhere is no proof that the 
machine was one which was dan­
gerous to children . . . Not only 
was the machinery of the road 
scraper idle, but the blade was left 
on the ground in a safe position, 
and it was only by reason of the 
combined efforts of these two boys 
[Johnson and Smith] that it was 
hoisted in such a way as to become

dangerous. Whether the act of the 
town employee in leaving this 
machine near the children's play­
ground, under the circumstances 
stated, amounted to ordinary or 
simple negligence we need not 
decide. It is certain, we think, that 
it did not constitute "gross or 
wanton" negligence within the 
meaning of the statute.

The state supreme court, therefore, 
reversed the judgment of the lower 
court and entered judgment for the 
town.

Kansas M odel

Similarly, section 75-6104 (n) of' 
the Kansas Tort Claims Act provides:

A gov ern m en ta l e n tity  or 
employee acting within the scope 
of the employee's employment 
shall not be liable for damages 
resulting from: . . . (n) any claim 
for injuries resulting from the use 
of any public property intended 
or permitted to be used as a park 
playground or open area for 
recreational purposes, unless the 
g ov ern m en ta l e n tity  or an 
employee thereof is guilty of gross 
and wanton negligence proximately

causing such injury.

In the case of Willard v. City of 
Kansas City, Kan., 681 P.2d 1067 
(1984), plaintiff Willard was injured 
when he collided with a chain link 
fence around a baseball diamond in a 
city park in Kansas City." (This case 
was reported in the Recreation and 
Parks Law Reporter RPLR Report No. 
84-35, Vol. 1, No. 4 at page 13-1.) 
Willard alleged that "the City was 
negligent in installing and maintain­
ing a type of fencing with raw sharp 
cutting edges running along the top 
in an area where such accidents 
ve re  likely to occur." The trial court 
fo rnd the City immune from liability 
under § 75-6104 (n) of the Kansas 
Tori Claims Act (KTCA), K.S.A.19S3 
Supp. 75-1601 et seq. Willard ap­
pealed to the Supreme Court of Kan­
sas.

The stc.te supreme court applied 
the followii'g test for gross and wan­
ton negligence:

Proof of a widingness to injure is 
not necessary i establi -.hing gross 
and wanton negligence. This is 
true because a wanton au is some­
th ing  m ore than  o rd in a ry
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negligence but is something less 
than willful injury. To constitute 
wantonness the act must indicate 
a realization of the imminence of 
danger and a reckless disregard or 
a complete indifference or an un­
concern for the probable conse­
quences of the wrongful act.

According to the court, Kansas law 
defined wanton conduct as "an act 
performed with a realization of the 
imminence of danger and a reckless 
disregard or complete indifference to 
the probable consequences of the 
act." Since plaintiff VVillard had pro- 
v id e d  no e v id e n c e  o f g ro ss  
negligence or wanton misconduct on 
the part of the city in maintaining 
the bnllfield, the state supreme court 
affirmed the summary judgment in 
favor of the city.

Effect on Plain tiff's 
Burden of Proof 

The plaintiff in a civil (as opposed 
to criminal) suit has the burden of 
goirg forward with his claim. To 
sustain this burden, the plaintift 
must allege the necessary facts to es­
tablish his claim. A recreational user 
injured on the premises would, most

likely, allege negligence liability on 
the part of the public agency land­
owner.

To meet the burden of going for­
ward with a negligence claim, plain­
tiff must allege facts demonstrating 
the following four elements: 1) a 
standard of care to which a duty is 
owed; 2) a violation or breach of the 
applicable standard of care; 3) causa­
tion, i.e. a foreseeable connection be­
tween the breach and the resulting 
injury; and 4) damages, actual (as 
opposed to purely speculative) injury 
to person or property. If plaintiff's 
complaint fails to allege sufficient 
facts to support the negligence claim, 
plaintiff has not met the burden of 
going forward. Under such circums­
tances, defendant may move the 
court to dismiss the suit for plaintiff's 
failure to state a claim. However, in 
reviewing the allegations in plain­
tiff's complaint, the court will resolve 
all doubt in favor of allowing the 
plaintiff an opportunity to go for­
ward with his claim.

Having sustained the burden of 
going forward, the plaintiff has the 
burden of proot in a civil suit. In a 
civil suit, the plaintiff must establish

or prove his claim by a prepon­
derance of the evidence. A prepon­
derance of the evidence means more 
likely than not, better than 50/50, 
that the credible facts support the 
claim.

A preponderance of the evidence 
is much lighter burden of proof than 
that applied in criminal cases, i.e. 
beyond a reasonable doubt. In crimi­
nal cases, the state must prove 
beyond a reasonable doubt that the 
accused committed the alleged crime. 
Any doubt w hatsoever w ould, 
therefore, dictate a finding of inno­
cence in a criminal case.

By changing the applicable stan­
d a rd  of ca re  from  o rd in a ry  
negligence to gross negligence or 
willful/wanton misconduct, a recrea­
tional immunity statute makes it 
much more difficult for the plaintiff 
to sustain his burden of going for­
ward with his claim. As a result, it is 
more likely that recreational injurv 
claims will be dismissed prior to trial. 
Furthermore, those claims that do go 
to trial will be less likelv to sustain 
the burden of prool when the ap­
plicable standard of care is gross 
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negligence or willful/wanton mis­
conduct, rather than mere negli­
gence.

As the term suggests, negligence is 
neglect or carelessness. It is a slight 
deviation from what the reasonable 
person would, or would not do 
under the circumstances. On the 
other hand, gross negligence or 
willful/wanton misconduct is ex­
treme conduct which demonstrates a 
reckless disregard for the physical 
well-being of others.

There is a fine line between careful 
and careless when the applicable 
standard is ordinary negligence and 
the burden of proof is preponderance 
of the evidence (more likely than 
not, better than 50/50). This is partic­
ularly true when all doubt is resolved 
in allowing the plaintiff an oppor­
tunity to prove his claim. It is, 
therefore, very difficult to have a 
case dismissed prior to trial or pre­
vail at trial when the recovery can be 
p r e d i c a t e d  u p o n  o r d i n a r y  
negligence. However, when the 
burden of proof under a recreational 
im m u n i ty  s t a t u t e  is  g r o s s  
negligence or willful/wanton mis­
conduct, the likelihood of some 
wrongdoing c.i the part of the public

entity has to be clear to sustain a 
claim. A momentary lapse or over­
sight by the public entity may con­
stitute ordinary negligence, but not 
gross negligence or willful/wanton 
misconduct.

Faced with the burden of proving 
gross negligence or willful/wanton 
misconduct under the applicable 
recreational immunity statute, many 
plaintiffs' attorneys are less likely to 
even take the case, let alone proceed 
to trial. This is particularly true 
where the injury is relatively minor 
and the alleged negligence of the 
public park and recreation agency is 
less than outrageous. Therefore, it is 
easy to see that the recreational im­
munity statute, w'here available in a 
given jurisdiction, can be a powerful 
force limiting the number and suc­
cess of recreational injury lawsuits 
against public agencies.

Statute Has the Effect of Waiver

A recreational immunity statute 
has the same legal effect as a valid 
waiver or signed release. In a valid 
»."Mver, the participant waives any 
claim he or she may have for mere 
negligence on the part of the pro­
vider of the recreational oppor­

tunity. A valid waiver, however, 
does not release any claim the partic­
ipant may have based upon allega­
tions of reckless misconduct or gross 
negligence by the provider of the 
recreational activity or facility. In 
similar fashion, the recreational im­
munity statute changes the applica­
ble standard of care. It precludes 
recovery for ord inary  negligence 
and requires allegations of gross 
negligence or other more extreme 
misconduct to sustain a claim.

In most instances, signed releases 
or waiver forms for public recrea­
tional activities are deemed to be 
against public policy and, therefore, 
void. On the other hand, a recrea­
tional immunity statute is a valid ex­
pression of public policy by the state 
legislature. Further, this statutory 
waiver is more comprehensive since 
it covers all recreational activities 
and/or participants within the scope 
of the recreational immunity statute, 
rather than a single individual who 
signs a release.
M ore Recreational Im m unity

The Virginia and Kansas statutes 
described above are not the only 
laws providing recreational im­
munity for public entities. For exam­
ple, an Illinois statute requires claims 
for injuries on playgrounds to be 
based upon willful/wanton miscon­
duct. A South Dakota statute immun­
izes m un ic ipa lities  from  " to r t 
liability arising out of the construc­
tion and m aintenance of public 
parks, recreation areas, and play­
grounds." A California statute pro­
vides limited immunity to public en­
tities for injuries occurring in hazar­
dous recreational activities.

In addition, several jurisdictions 
have found state recreational use 
statutes applicable to states and polit­
ical subdivisions. These statutes were 
originally enacted to encourage pri­
vate landowners to open their land 
for public recreational use. These 
statutes provide that the landowner 
owes no duty of care to the recrea­
tional user who enters the premises 
free of charge. This immunity is lost, 
however, if the landowner is guilty 
of willful/wanton misconduct. On 
the other hand, a number of jurisdic­
tions have denied that these statutes 
are applicable to public entities.

Under the Federal Tort Claims 
Act, the federal government is liable 
for negligence like a private in­
dividual under the law of the juris-
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NRPA NEWS
Continued from page 7

tion consultant to discuss the final re­
port. For the first time, actual costs 
were defined. The figure quoted by 
the consultant was one-third the sav­
ings originally envisioned by the 
committee. The consultant also 
defined transition costs, which had 
not previously been considered. The 
committee reached a consensus on 
the minimum figure they could pre­
sent to the Board of Trustees and 
recommend approval.

In March 19S5, the negotiating 
committee met with Mayor Hudnut 
at his Indianapolis office to review 
the consultant's findings and explain 
NRPA's specific needs. Hudnut, as 
expected, asked for time to study the 
proposal and reply. The city's final 
proposal was received September 5, 
1985.

In his November 4, 1985 letter to 
Mayor Hudnut, Davis said, ''Without 
exception, our board was impressed 
with your generous offer and felt 
honored that your leadership is dis­
posed to making NRPA an integral 
part of your growing and exciting 
city. Without question, your coopera­
tive arrangements with several na­
tional assoc;alions and the renewed 
vitality of your own recreation and 
park system a ie  inspiring. This 
noticeable sim ilarity between In­
dianapolis' way of life and NRPA's 
primary objectives made the decision 
to decline even more difficult."

Such organizations as the National 
Fitness Foundation, the American 
College of Sports Medicine, the 
Amateur Athletic Union (AAU), the 
United States Gymnastics Federa­
tion, and the United States Rowing 
Association, among others, are head­
quartered in Indianapolis.

m

FROM THE FIELD
Continued from page 14

town's participants an opportunity 
to display their skills and dedication. 
It also proved to be a highly effective 
way to expose large numbers of peo­
ple to the recreation department's 
offerings while meeting public needs 
for tun and eye-opening special

events. The success of this event 
generated enthusiasm among the 
young children, teens, and adults as 
well as attracted public attention, 
media coverage, and boosted staff 
morale.

NRPA LAW REVIEW
Continued from page 24

diction where the injury occurred. 
Consequently, where a recreational 
use statute provides . limited im­
m unity  to p rivate  landow ners, 
federal courts have uniformly held 
that th is defense to o rd in a ry  
negligence liability is also available 
to the federal government.

Proposed legislation based upon 
the Kansas or Virginia statutes may 
appear rather simple and potentially 
effective. However, this simplistic 
v iew  igno res the  in d iv id u a l 
peculiarities which govern public 
liab ility  in every jurisd iction . 
Further, any attempt to lower the 
applicable standard of care from 
mere negligence to willful/wanton 
misconduct can expect fierce and 
highly organized opposition from 
the trial lawyers w ho represent 
plaintiffs in recreational injury 
claims. In many instances, public 
park and recreation interests will 
have to enlist the aid of other units of 
government and the insurance in­
dustry if any proposed recreational 
immunity legislation is to have the 
slightest chance of being enacted. As 
a result, the ultimate solution to the 
liability problem may be found in 
effective legislative advocacy at the 
state level.

Mr. Kozloiuski is an attorney in 
Springfield, VA. He is the author of 
the Recreation and Parks Law Re­
porter and a member of the National 
Society for Park Resources Board of 
Directors.

CONGRESS SPEAKERS
Continued tram page JO

thinks that things will get better dur­
ing the next 30 years but there will 
be ma|or bumps along the wav. 

Cornish enumerated six potential

catastrophies that could befall the 
human race in the next 20 years: 
World War III; a global depression; a 
race war; nuclear terrorism; a global 
plague (such as AIDS) like the Black 
Death; and civil war in the United 
States.

In addition, he listed six possible 
"benestrophies" (a newly coined 
word meaning the opposite of 
catastrophic): an anti-aging drug that 
not only slows but even reverses the 
aging process; controlled fusion will 
be achieved providing a virtually 
unlimited amount of clean energy at 
extremely low cost; a happiness pill 
will be perfected; a moon colony will 
become self-sufficient; a w orld  
parliament will effectively regulate 
disputes among nations; and brain 
drugs will boost human intelligence 
an average of 50 percent.

INCLUDING DISABLED
Continued from page 52

must rid themselves of their self- 
fulfilling prophecies, arrogance, pet­
ty ego defenses, and rationalizations 
for not involving individuals with 
handicapping conditions at policy­
making levels and in leadership 
positions. Qualified individuals with 
handicapping conditions know best 
what is needed and how it can be ac­
complished most efficiently.

Important in this continuum of 
leadership roles and responsibilities 
for individuals with handicapping 
conditions is recruiting, training, and 
placement of such individuals in 
d irect leadersh ip  positions—as 
teachers, coaches, and program  
leaders, as well as in administrative 
and supervisory positions. Those 
able-bodied persons who provide 
services must lead the charge for 
greater involvement of individuals 
with handicapping conditions in the 
full range of leadership positions. No 
greater contribution can be made 
than such advocacy of self-advocacv.
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A “Cut and Paste” of Model 
Pec Use Law to Include Public

By James C. Kozloivski, J.D., Ph.D.

At its meeting in Anaheim, Cali­
fornia on O ctober 21, 1986, the 
Board of Trustees of the National 
Recreation and Park Association en­
dorsed the following policy: “It is 
the policy of the Trustees o f the 
N a tio n a l R e c rea tio n  and Park 
Association to encourage ana help 
prom ote the enactment of state rec­
reational use statutes.” This policy 
was o n e  o f  severa l sta tem ents 
adopted regarding the perceived 
“liability crisis." Under a recreation­
al use statute, the landowner owes 
no duty of care to a recreational user 
on the prem ises free of charge.

Although there is no liability for 
ordinary negligence, liability will be 
imposed for willful o r wanton mis­
conduct. Willful o r wanton mis­
conduct, unlike ord inary  negli­
g e n c e ,  g o e s  b e y o n d  m e re  
carelessness; it is more outrageous 
behavior which demonstrates an ut­
ter disregard for the physical well 
being of others.

Despite the NRPA policy state­
ment, enactment of recreational use 
statutes is not the real issue. Forty- 
nine ju risd ic tions have already 
enacted recreational use statutes. 
My research on this topic identified

the following state code citations for 
existing recreational use statutes. 
To the best of my knowledge, each 
of these statutes is still good law.

Alabama: Ala. Code § 15-1.
Arizona: Ariz. Rev. Siat. Ann. § 

3351.
Arkansas: Ark. Stat. Ann. §§ 50- 

1101-1107(1971).
California: Cal. Civil Code § 846 

(West Supp. 1981).
Colorado: Col. Rev. Stat. §§ 33-41- 

101-105 (1974).
Connecticut: Conn. Gen. Stat. 

Ann. §§ 52-557f-557i (Supp 1981).
Delaware: Del. Code Ann. tic 7, §§ 

5901-5907 (1975). *
Florida: Fla Stat. Ann. § 375.251 

(West 1974).
Georgia: G a Code Ann. §§105- 

403-409 (1968).
Hawaii: Haw. Rev. Stat. §§ 520-1 to 

'8- Continued
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Automated Parks and Recreation Management

cityTIME turns a microcomputer into a cierk to 
process registrations and reservations. A fter all, 
you have more important things to do.

•Generates All Forms 
•Easy to Use Menus 
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Mailing Labels

•Prevents Overbooking 
Classes/Facilities 
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•For All IBM* -compatibles
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Idaho: Idaho Code § 36-1604 
(Supp. 1981).

Illinois: 111. Ann. StaL ch. 70 §§
31-37 (Smith-Hurd Supp. 1981). 

Indiana: Ind. Code Ann. § 14-2-6-
3.

Iowa: Iowa Code Ann. §§ 111C.1- 
111C.7 (West Supp. 1981).

Kansar: Kan. Star. Ann. §§ 58-3201- 
3207 (1976).

Kentucky: Kv. Rev. Scat. Ann. § 
150.645 (Baldwin Supp. 1980).

Louisiana: La. Rev. Stat. Ann. § 
9:2795 (West Supp. 1981).

Maine: Me. Rev. Stat. Ann. tit. 12, 
§§ 3001-3005 (Supp. 1981).

Maryland: Md. Nat. Res. Code Ann. 
§§ 5-1102-1108 (1974).

Massachusetts: Mass. Gen. Laws 
Ann. ch. 21 § 17C (West 1973).

Michigan: Mich. Comp. Laws Ann 
§ 300.201 (1967).

M inneso ta: M inn. S tat. Ann. 
§§87.01-87-026(1977).

Mississippi: Miss. Code Ann. § 89- 
2-1- et seq. (1985).

M issouri: Mo. Stat. Ann. §§

537.345-537.347.
Montana: Mont. Code ton. §§ 70- 

16-301-302.
Nebraska: Neb. Rev. Stat. §§ 37- 

1001-1008 (1978).
Nevada: Nev. Rev. Stat. § 41.510 

(1979).
New Hampshire: N.H. Rev. Stat. 

Ann. § 212:34 (1978).
New Jersey: N.J. Stat. Ann. §§ 

2A:42A-2-42A-5 (West Supp. 1981).
New Me. , ico: N.M. Sta.. Ann. § 17- 

4-7 (1978).
New York: N Y. Gen. Oblig. Law §

9-103 (McKinney Supp. 1981). 
North Carolina: N.C. Gen. Stat. §§

113-120.5-120.6 
North Dakota: N.D. Cent. Code 

§§53-08-01-06 (1974).
O hio : O h io  Rev. Code Ann. 

1533.181 (Page 1978).
Oklahoma: Okla. Stat. to n . 76, §§

10-15 (West 1976).
O r e g o n :  O re .  Rev. S ta t. 

§§105.655-105.680(1979).
Pennsylvania: Pa. Stat. to n . tit. 68, 

§§ 477-1-477-8 (P u rdon  Supp.

1981).
Rhode Island: R.I. Gen. Laws §,

32-6-1- to -7.
South Carolina: S.C. Code §§27-3-

10-70(1977).
South Dakota: S.D. Comp. Laws 

to n . § 20-9-5 (Supp. 1979).
Tennessee: Tenn. Code Ann. §§ 

51-801-805 (1977).
Texas: Tex. Rev. Civ. Stat. Ann. an. 

16 (Vernon 1969).
Utah: Utah Code to n . §§ 5714-1 to

-7.
Vermont: Vt. Stat. Ann. tit. 10 § 

5212 (1973).
Virginia: Va. Code § 29-130.2 

(Supp. 1981).
W ashington: Wash. Rev. Code 

Ann. §§ 4.24.200-210 (Supp. 1981) 
West Virginia: W.Va. Code §§ 19- 

25-25-6 (1977).
Wisconsin: Wis. Stat. to n . § 2968 

(West 1973).
Wyoming: Wvo. Stat. § 34-19-101- 

106(1977). ,
With minor variations, many of 

the above c ited  fortv-nine laws
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,  adhere to the format of a model sta­
tute described below. This model 
statute, entitled '‘Public Recreation 
on Private Lands: Limitations on 
Liability," appeared in the 1965 edi­
tion o f Suggested State Legislation 
fro m  th e  C o u n c il  S ta te  Gov­
ernments. To date, state courts in 
only n ineteen  jurisdictions have 
considered directly o r indirectly the 
applicability o f these statutes to 
public entities. Of this num ber, 
twelve jurisdictions have extended 
limited recreational use immunity 
to public entities. Under die terms 
of the Federal Ton Claims Act, these 
statutes are uniformly held applic­
able to the federal government. 
(For a further discussion o f the 
applicability of recreational use sta­
tutes to  public  entities, see the 
“NRPA Law Review" for October and 
N ovem ber 1986, and  February  
1987.)

Perhaps the real policy issue be­
fore the National Recreation and 
Park Association is, therefore, to en­
courage and help  p rom ote  the 
modification of existing recreation­
al use statutes to broaden existing 
immunity to include public park 
and recreation agencies. With this 
objective in mind, I have superim ­
posed language from existing rec­
reational use statutes in various 
jurisdictions. The purpose o f diis 
rather crude “cut and paste" en­
deavor is to illustrate die m anner in 
which m inor modifications to the 
1965 model statute can broaden die 
immunity of diis legislation to ex­
pressly include most public entities. 
Further, th ese  suggested  m od­
ifications would extend such im­
munity to most lands and activities 
involving public park and recrea- 
: v*n agencies. (Modifications to the 
1965 model statute appear in itali­
cized capital letters. The state sta­
tutes from which this language is 
derived are also noted in parenth­
eses.)

1965 Model Act as Modified

(Title should conform to state re­
quirem ents. The following is a 
suggestion: "An act to encourage

landowners to make land and water 
areas available to the public by limit­
ing liability in connection there­
with."]

(Be it enacted, etc.)
Section 1. The purpose of this act 

is to encourage owners o f land to 
make the land and water areas avail­
able to the public for recreational 
purposes by limiting their liability 
toward persons entering thereon 
for such purposes.

Section 2. As used in this act:

(a ) "Land” means PRIVATE OR 
PUBLIC, (Idaho, Washington) land, 
IM PROVED OR UNIMPROVED  
(Maine), WHETHER URBAN OR RU­
RAL, (W ash ing ton), [including] 
roads, water, watercourses, private 
ways and buildings, structures, arid 
m ach inery  or equ ip m en t w hen 
attached to the realty.

(b ) "Owner" means the posses­
so r of a fee interest, a tenant, lessee, 
occupant o r person in control of the

Continued on next page
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premises, including ANY PRIVATE 
CITIZEN, A MUNICIPALITY THE 
STATE OR THE FEDERAL GOVERN­
MENT, AND ANY EMPLOYEE OR 
AGENT OF THE FOREGOING, (Wis­
consin).

, OR ANY PUBLIC ENTITY AS DE­
FINED IN  THE (applicable provi­
sion o f  the state code) WHICH HAS 
A X  INTEREST IN  LAND. (Colorado).

“PERSON" INCLUDES ANY IN-. 
DIVIDUAL REGARDLESS OF AGE, 
MATURITY OR EXPERIENCE, OR 
AN Y CORPORATION, GOVERN­
MENT OR GOVERNMENTAL SUB­
DIVISION OR AGENCY, BUSINESS 
TRUST, ESTATE, TRUST, PARTNER­
SHIP, OR ASSOCIATION, OR ANY 
OTHER LEGAL ENTITY (Colorado).

(c) “Recreational Purpose” in­
cludes, but is not limited to, any 
SPORTS OR RECREATIONAL ACTIV­
ITY OF WHATEVER UNDERTAKEN 
BY A PERSON WHILE USING THE 
LAND, INCLUDING PONDS, LAKES, 
RESERVOIRS, STREAMS, PATHS, 
A N D  TRAILS A P P U R T E N A N T

THERETO. OF ANOTHER AND IN­
CLUDES, BUT IS NOT LIMITED TO, 
A N Y HOBBY,  DIVERSION, OR 
OTHER SPORTS OR OTHER REC­
REATIONAL ACTIVITY SUCH (Col­
orado) the following, or any com­
bination thereof: hunting, fishing, 
CAMPING (Colorado), swimming, 
boating, camping, picnicking, hik­
in g , H O R S E B A C K  RIDING ,  
SNOWSHOEING, CROSS COUNTRY 
SKIING, BICYCLING, RIDING OR 
DRIVING MOTORIZED RECREA­
TIONAL VEHICLES, SWIMMING, 
ROCK CLIMBING... OR. ENGAGING 
IN ANY OTHER FORM OF SPORTS 
OR OTHER RECREATIONAL ACTIV­
ITY (Colorado), INCLUDING PRAC­
TICE AND INSTRUCTION IN  ANY 
THEREOF (New Jersey), pleasure 
driving, nature study, water skiing, 
winter sports, and viewing o r enjoy­
ing historical, archaeological, scen­
ic, or scientific sites, OR OTHER SIM­
ILAR ACTIVITIES UNDERTAKEN 
FOR RECREATION, EXERCISE, 
EDUCATION, RELAXATION, OR

PLEASURE ON LAND OWNED BY  
ANOTHER (Missouri). IT  SH.-U1 IN- ' 
CLUDE ENTRY, USE OF AND PAS­
SAGE OVER PREMISES IN  ORDER 
OT PURSUE THESE ACTIVITIES. 
(Maine).

(d) “Charge” means the admis­
sion price or fee asked in return for 
invitation or permission to enter o r 
go upon the land. However, charge 
or consideration DOES NOT IN­
CLUDE ... THOSE EXTRAXCE FEES 
PAID TO THE STATE. ITS AGENCIES 
OR DEPARTMEXTS, MUNICIPALI­
TIES, OR THE US. GOVERNMENT. 
(Wisconsin)

Section 3■ Except as specifically 
recognized by or provided in Sec­
tion 6 of this act, an owner of land 
owes no duty of care to keep the 
premises safe for entry o r use by 
others for recreational purposes, o r 
to give any warning of a dangerous 
condition, use, structure, o r  activity 
on such premises to persons enter­
ing for such purposes.

Section 4. Except as specifically
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recognized by o r provided in Sec- 
• tion 6 of this act, an owner of land 
'  -who either direcdy or indirecdy in­

vites or permits without charge any 
. person to use such property for rec­
r e a t io n a l  p u r p o s e s  d o e s  n o t 
thereby;

(a) Extend any assurance that the 
premises are safe for any purpose.

(b) Confer upon such person the 
legal status of an invitee o r licensee 
to whom a duty of care is owed.

(c) Assume responsibility for or 
incur liability for any injury to per­
sons or property caused by an act or 
omission of such persons.

Sec tion  5. U nless o th erw ise  
agreed in writing, the provisions of 
Section 3 and 4 of this act shall be 
deem ed applicable to the duties 
and liability if an owner leases to the 
state or any subdivision thereof for 
recreational purposes.

Section 6. Nothing in this act 
limits in any way any liability which 
otherwise exists:

(a) For willful o r malicious failure

to guard or warn against a danger­
ous condition, use, structure, or 
activity. ‘ ' , , .

(b) For injury suffered in any case 
where the owner of land charges 
the person or pet sons who enter or 
go on the land for the recreational 
use thereof, except that in the case 
of land leased to the state o r a sub­
division thereof, any consideration 
received by the ow ner for such 
lease shall not be deem ed a charge 
within the meaning o f this section.

Section 7. Nothing in this act shall 
be construed to:

(a) C reate a duty o f care  or 
ground of liability for injury to per­
sons o r property.

(b) Relieve any person using the 
land of another for recreational pur­
poses from any obligation which he 
may have in the absence of this act to 
exercise care in his use of such land 
and in his activities thereon, or from 
die legal consequences of failure to 
employ such care.

Section 8. [Insert effective date.]

Remove Statute Ambiguity J

It has. b een  said that no one  
should witness how laws o r hot 
dogs are made. Because if you do, 
you will not be able to stomach 
either. One o f the ways laws are 
made is to adopt language from sim­
ilar statutes in odier jurisdictions. 
This is the approach taken in the 
"cut and paste" public immunity sta­
tute described above. In determ in­
ing whether a particular recreation­
al use statute applies to public en­
tities in a given jurisdiction, state 
courts will look primarily to die ex­
pressed language o f the statute. 
Consequently, the m odifications 
described above are intended to re­
move any uncertainty or ambiguity 
diat the state legislature intended to 
co n fe r b ro a d  pub lic  im m unity 
under an existing recreational use 
statute.

Expand "Land" definition: Ex­
panding the definition of land to 

Continued on next page
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NOW. ONE PERSON CAN DO THE WORK OF FOUR!Grounds maintenance professionals, now you too can 
eliminate the costly expense ol hand picking. This all 
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tuel elticient Briggs &  Stratton engine, operating all day 
on less than 3  gallons ol gas. Picks up broken glass,
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HOLLOWELL 
ENGINEERING, INC. 
570 Central 
Wyandotte, Ml 48192 
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Finally! A n  in s tru ctio n a l video on the 
basics of u m p ir in g  m echanics. 
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u m p ire s  fo r  y o u th  ba se b a ll o r  s o ftb a ll,  c ity  
re c re a t io n  le a g u e s , in t ra m u ra l c o m p e tit io n , 
m ilita ry  le a g u e s , u m p ire  a s s o c ia t io n s  and 
o th e rs .

W ith  Y O U  B E  T H E  J U D G E , you c a n  lea rn , 
im p ro ve , o r  e n h a n c e  y o u r s k il ls  as  an  u m p ire . 
U s ing  f i lm  fo o ta g e  f ro m  m a io r  le ag ue  baseba ll, 
a m a te u r  b a se b a ll an d  s o ftb a ll,  Y O U  B E  T H E  
J U D G E  e x p la in s  a n d  e x a m in e s  th e s e  n ine 
c r i t ic a l a re a s  fo r  s u c c e s s fu l u m p ir in g . 
A p p e a ra n c e  •  P o s it io n in g  •  V o ic e  •  F la ir  •  
M o v e m e n t •  T im in g  •  A t t i tu d e  •
J u d g e m e n t •  K n o w le d g e  o f th e  ru le s

Instructional booklet included.

N a r ra te d  by H A N K  
GR E E N W A L D ,  a 30- y e a r 
p ro fe s s io n a l s p o r ts  b ro a d c a s te r ,  
c u r re n t ly  th e  "V o ic e  o f th e  N e w  
Y ork  Y an ke es".

CHARLIE  W I L L I A M S ,
M a io r  League U m p ire

"S o m e th in g  like  th is  h a s  been 
needed  lo r  a lo n g  t im e . E x c e lle n t!"

expressly include public land effec­
tively rebuts the original presump­
tion of the model statute that such 
statutory imn\unitv was intended 
for private landowners, not gov­
ernmental units. In addition, the in­
clusion of references to urban and 
improved land would reverse the 
interpretation by some state courts 
(e .g . New Y ork , New Je rs e y , 
Louisiana) that this statutory im­
munity is limited to rural or un­
improved land. Further, the statu­
tory definitions of “owner" and 
"person" have been modified with 
language from recreational use laws 
in Wisconsin and Colorado to ex­
pressly include governmental units.

Expand Scope o f  "Recreational 
Purpose": Some jurisdictions, most 
notably Louisiana, have limited the 
scope of recreational use immunity 
to activities traditionally conducted 
in the “true outdoors,” i.e. primarily 
ru ra l in nature . Expanding the 
enumerated list of recreational ac­
tivities to include sports, hobbies, 
diversions, and any other recrea­
tional activity with language from 
the Colorado effectively rejects this 
narrow construction of the statute.

Entrance Fees no t a  "Charge": 
O rdinarily, recreational use im­
munity is lost if a fee is charged for 
the use of the premises. Including 
language from the Wisconsin sta­
tute expressly excludes entrance 
fees from this statutory definition of 
“charge” as an exception to recrea­
tional use immunity.

Dr. Kozlowski is an  attomeyicon- 
sultant in recreational injury liabil­
ity in Springfield, Virginia. He is the 
author o f  the Recreation and Parks 
Law Reporter.
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RISK MANAGEMENT IS 
THE BEST INSURANCE

As park and recreation administrators are turning to new methods of insuring the na­

tion's parks, they're finding that it also pays to learn effective risk management techniques.

P ark and recreation depart­
ments around the country 
continue to face problems 

obtaining liability insurance: higher 
rates for reduced coverage, diffi­
culty in obtaining insurance in the 
first place, and an ever-litigious 
society.

It seems, however, that the worst 
part of what some have termed a 
"crisis" has passed, as administra­
tors are turning to self-insurance, in­
surance pools and an increased 
'emphasis on risk management to 
do battle with rising insurance 
costs. .

While opinions vary on how seri­
ous the "crisis" is, some observers 
actually feel the events of the past 
few years may have helped admin­
istrators realize that they can't con­
tinue to rely on insurance to solve 
their problems, but instead must 
learn how to prevent accidents— 
and lawsuits—from occurring in the 
first place.

"The bottom line on all of this is 
what does it take to cut down on the 
number of accidents and injuries?" 
says Ronald Kaiser, an attorney and 
associate professor of sports law at 
Texas A&M University in College Sta­
tion, Texas. " If that number is rising

and the park director doesn't worry 
about it because the department 
has insurance, then to me, that's 
bad management."

Kaiser says park and recreation 
administrators shouldn't be practic­
ing risk management just to stay out

“ If you’re big enough to self- 
insure and you’re a good ad­
ministrator, it’s the cheapest 
way to g o ”

of court, but to protect the public 
and cut down on the number of ac­
cidents and injuries.

The law doesn't require that park 
and recreation departments guar­
antee participant safety; all it re­
quires is that they assume the 
degree of prudence of a reasonable 
man, says Kaiser.

"If they know that somebody else 
is going to pay the tab, there's no in­
centive for (the department) to man­
age risk,”  says Kaiser. "But, if you 
have to pay the tab, that means you'd 
better practice risk management."

James Kozlowski, an attorney and 
recreation consultant in Spring­
field, Va., agrees.

"Maybe what good will come out 
of this scxalled crisis is that people 
are starting to have to pay attention 
to the attitude of 'We'll just turn it 
over to our insurance carrier.' That's 
a cop-out."

Now, Kozlowski says, park and 
recreation administrators w ill have 
to look to the past to see what 
they've been receiving for their in­
surance dollar.

"They're learning to become bet­
ter risk managers," says Kozlowski.

WHO’S TO BLAMET Whom to place 
the blame on—insurance compa­
nies, the legal system or suit-happy 
citizens—remains highly controver­
sial. There are conflicting statistics 
as to what caused the crisis on the 
part of both trial lawyers and the in­
surance industry.

Both Kozlowski and Kaiser place 
some of the blame on bad business 
decisions made by insurance com ­
panies the past few years.

" I think the insurance industry 
will readily admit that they wrote in­
surance policies at ridiculously low 
premiums that didn't cover their 
risk," says Kaiser.
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A few years ago, when the coun­
try was experiencing a period of in­
flation, "insurance companies were 
able to take the money they received 
for insurance premiums and invest 
it in real estate, for example. And 
public agencies didn't mind, be­
cause it was a great way to transfer 
risk to a third party at a low price," 
says Kaiser.

Now that inflation is under con­
trol, Kaiser says, insurance compa­
nies lost money—from the stand­
point that insurance premiums 
didn't cover the risk—and higher 
premiums resulted.

During the past year, however, 
Kaiser feels the insurance industry 
has tightened up and profits have 
increased.

The crisis was really at its high 
point in 1986, and most insurance 
companies are now underwriting 
policies again, says Kaiser.

The insurance industry and others 
say much of the fault lies with an un­
predictable tort system that allows 
attorneys to bring frivolous lawsuits 
and win million-dollar judgments.

"There’s a lot of finger pointing 
between lawyers and the insurance 
industry over who is really at fault," 
says Kaiser. "It's a pretty complicat­
ed situation."

COVERAGE OPTIONS. Placing the 
blame on any one party now is 
rather a moot point. More impor­
tant are the options park and recre­
ation departments face in obtaining 
liability coverage.

The options vary from depart­
ments that close down facilities for 
fear of injuries and litigation at one 
extreme, to departments that have 
self-insured or "gone bare" at the 
other. These departments don't car­
ry any insurance and continue to 
operate programs, but practice in­
creased risk management to try to 
minimize accidents.

Dallas is one city that chose to go 
bare. Each year, the city puts money 
into a contingency fund to cover its 
pattern of cases. The city also has 
several attorneys on staff who, 
rather than settle out-of-court, fight 
every case that's brought against the 
city. So far, the venture into self- 
insuring has been successful.

"I've talked to individuals who 
self-insure," says Kozlowski, "and 
they've said, 'We're kind of nervous. 
We haven't had that big claim; we’re 
waiting for the other shoe to drop.'

"But, they're putting the money 
away that they would ordinarily pay 
for insurance premiums and they're 
really earning a lot of money on that 
amount," says Kozlowski.

Another approach, says Kaiser, is 
to buy insurance with a very high 
deductible and then self-insure up 
to the amount of the deductible.

Yet another option, currently 
practiced or being considered in a 
number of states, is a risk manage­
ment pool.

The city of Woodridge, III., located

32 miles west of downtown Chica­
go, has joined a risk management 
pool. Faced with an increase in lia­
bility insurance premiums from 
about $4,500 to more than $56,000 in 
one year, and a "take it or leave it" 
attitude from its insurance carrier, 
the city turned to the pool to obtain 
the coverage it needed.

"Insurance wasn't denied to us, it 
was just priced too high," says Keith 
Franklin, Woodridge's director of 
parks and recreation. The pool "cut
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RISK MANAGEMENT
(Continued Irom p jge  37)

my insurance from a total of $76,000 
down to about $26,000."

The pool the Woodridge Park Dis­
trict joined was the Park District 
Risk Management Agency, located 
in nearby Wheaton. Betsy Kutska, 
executive director of the agency, 
says many Chicago-area park and 
recreation departments have ex­
perienced similar problems obtain­
ing or paying for insurance and, as 
a result, have joined the pool.

"In  1984, when we organized, 
there wasn't necessarily an 'insur­
ance crisis,' but we anticipated the 
benefits of being able to pool to­
gether our resources and share the 
risk for our park district programs," 
says Kutska.

"We feel that we've been able to 
control costs by being in a market 
with a large group. A lot of agencies 
that weren't pool members were 
getting exclusions for different 
types of facilities, such as water 
slides or sledding hills. So we've

been able to get that out of the way.
"I think that one of the biggest 

benefits we’ve had from pooling 
together is that bid by bid, we're get­
ting to where we can be more in­
dependent from the insurance 
companies and not have to suffer 
through up-and-down cycles of 
boom and bust," says Kutska. "It

“ We anticipated the benefits 
of being able to pool together 
our resources and share the 
risk.”

would be great if we could eventu­
ally not purchase any insurance, but 
just self-fund. The less we have to 
buy, the better."

Further south in Illinois, Mike Wil­
son, controller for the Champaign 
Park District, says his district also 
has experienced higher premiums, 
but has not yet considered entering 
a pooling arrangement.

"Last year, we paid 75 percent 
more for roughly one-half the cover­
age," says Wilson. This year, how­
ever, he says the premiums will 
decrease slightly.

"We had a good year last year and 
we've increased our safety pro­
grams, so the insurance has come 
down a bit, but not much. I don't 
think we'll have trouble getting in­
surance, although it will cost us 
more," says Wilson.

For some, joining a pool raises 
some doubts.

Even though Youngstown, Ohio, 
park and recreation officials were 
forced to close down several facili­
ties for a short time last year when 
their commercial insurance was 
canceled, jack Franken, risk manag­
er for the department, says they 
chose to continue commercially in­
suring through another carrier. The 
policy, however, cost Youngstown 
four times as much as its previous 
policy.

Franken says his departm ent 
didn't consider the increase out of 
line though, and prefers to remain 
with a commercial carrier rather 
than enter a pooling arrangement.

/Continued on puge *Ot 

A T H L E T IC  B U S IN E S S , |u rw . 1987

GET THE CASH 
TO DO IT FIGHT!

POPCORN 
onjy $439

COTTON CANDY 
only $499

SNO-KOHES* 
from $339

HOT DOC 
M i c h l a t i

from $323
NACHOS 

only $354

Sell 75% profit 
ftmfoods...lcara how a 
small Investment can 
tarn yctir concessions In­
to a real money machine.

Generate  n eed ed  cash  w i th  Gold 
Medal's 7 5 %  profit  funfoods. Gener­
ate funds for years  an d  y e a rs  with pro­
ven  profltmakers like popcorn , cotton 
candy, snokones®, hot dogs, nachos 
and  more.

Realize S 1 4 ,4 0 0  profit  p e r  y ea r  pe r  
1000  s tuden ts  by  u p g rad in g  your pop 
corn opera t ion  alone.. .sell  popcorn  In 
the lunchroom  (the U.S.D.A. says OK).

Your sports even ts  aud ienc es  are 
there to have  fun. A dd  to their enjoy­
m en t (and y o u r  o rganization 's  profits) 
by  providing real va lue  funfoods...  
while raising needed  cash  for your 
athletic programs.

Contact Gold Medal today.. . the n a ­
tion's leading m an u fac tu re r  o f snack 
food eq u ipm en t w ith  generations of 
experience helping athletic organiza­
tions and  schools realize the  full 
potential o f  their concessions.

Circle reader service 
n u m b er  or call TOLL 
FREE 1 -0 0 0 -5 4 3 -0 8 6 2  
for FREE BOOKLET 
"H ow  to Make Money 
with Snacks".

HOUJKXIWimrti
Jhjiou

IB Circle 26 on tne in lcxnu to n  Request Card



RISK MANAGEMENT
iContinued '■'om p jgv  Ml

"O hio is talking about insurance 
pools, but we're not overly enthu­
siastic about them," says Franken. 
" If we can't get commercial insur­
ance, then we'll have to give con­
sideration to self-funding and 
probably close down parks and 
other recreation facilities."

In California, another option ex­
ists. There, 51 park and recreation 
departments are covered by their 
cities' participation in the Southern

California Joint Powers Insurance 
Authority, a completely self-insured 
public entity.

"We manage the self-insurance 
programs of the cities that belong 
to this organization," says Program 
Manager James Moore. "We per­
form many of the functions of an in­
suring company, but we do it under 
contract with (the cities). In other 
words, we take that problem off 
their hands.

"We decided a year ago to go com­
pletely self-insured," says Moore. " If

you're big enough to do it and 
you're a good administrator, self- 
insurance is the cheapest way to go."

MAK^alNORJIK. A common thread 
among all of these new methods of 
insuring is an increased need for 
park and recreation departments to 
become better risk managers.

"Risk management is part of the 
new vernacular of park and recrea­
tion departments," says Kaiser, who 
agrees with Kozlowski that the in­
surance crisis was the best thing 
that has happened to park depart­
ments, because it forced them to 
look at other alternatives to de iling 
with accident prevention.

The insurance crisis was the 
best thing that's happened to 
park departments, because 
it forced them to look at other 
alternatives to dealing with 
accident prevention.

As a result, cities are now looking 
at the design of facilities and putting 
greater emphasis on safety. This is 
particularly true of playgrounds, 
where many recent accidents have 
occurred.

Kaiser says municipalities are be­
ginning to look at the utility, or so­
cial benefit, of having a particular 
piece of playground equipment— 
in other words, examining what 
benefit a child receives from having 
that piece of equipment vs. what 
the chance is that the child will fall 
and be injured.

"If they find that the social benefit 
exceeds the risk, they're going to 
continue with it," says Kaiser, "but, 
where the risk of harm is so great 
that it outweighs the social utility, 
they're doing away with it."

Kaiser feels that once administra­
tors understand the parameters of 
legal risk and aren't intimidated by 
lawyers, they’ll discover that man­
agement of accidents and legal lia­
bility is very much within their 
realm.

" If they're good managers, they'll 
learn the techniques of managing 
risk," says Kaiser. "Thank the insur­
ance industry, because it's making 
people better managers.”  H
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Accidents, Liability
Confront Park Staffs

Officials across the country a re  b e in g  sw am p ed  by a  
m ultitude of court judgm ents, m any d e a lin g  with the operation  

of parks a n d  recreation facilities.
By Frances Wallach
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hiriy years ago, when a 
youngster was injured 
at play, the in jury  was 

considered p art  o f  the  grow- 
ing-up process.  M in o r  in ju ­
ries s..ch as scrapes, cuts and 
bruises were treated at home 
w ith  p e ro x id e ,  io d in e  o r  
m e r c u r o c h r o m e .  A n d  the  
youngster would be chastised 
for  th e  to rn  p an ts  o r  sh ir t  
caused by the accident.

N a tu r a l ly ,  m o re  s e r io u s  
in ju r i e s  w ere  h o s p i t a l -  
treated. But the broken arm 
was held by the parent to be 
the  re s p o n s ib i l i ty  o f  the  
ch i ld ,  w ho p ro b a b ly  could  
have avoided the accident by 
being m ore  carefu l.  T o d a y ,  
the first step in an accident, 
after emergency assistance, is 

to file suit for personal injury. T here  are 
legitimate claims in m an y  instances o f  
serious in jury , bu t the courts  a re  now 
clogged with overwhelming num bers  o f  
lawsuits for injuries tha t ,  in years past, 
would have been ignored.

In A pril 1985, the Advisory C om m is­
sion on Intergovernmental Relations re­
ported to  Congress that legal judgm ents  
were becoming one o f  the most serious 
financial problems confronting  A m eri­
can cities, especially smaller cities. O f­
ficials in cities and  counties across the 
country arc being swamped by a multi­
tude o f  co u r t  ju d g m e n ts  in law su i ts ,  
forcing cutbacks in services and  th rea t­
ening bankruptcy . .. .

.One o f  the largest problem areas  f o r ' 
lawsuits appears to be in park and  rcc- 

. r c a t io n  fac i l i t ies .  Are o u r  p a r k s  and

playgrounds  so m u ch  m ore d a n g e ro u s  
th a n  they w ere  a d e c a d e  a g o ?  W h a t  
causes  the  m u l t i tu d e  o f  law su i ts  t h a t  
th rea ten  the econom ic  well-being and  
balance o f  a municipality?

T he  court decisions and legislation o f  
the 1970s are a causal  fac to r  tha t  ex ­
panded the cities’ responsibili ty for lia­
bility in personal in ju ry  law suits .  The 
size o f  the jury  aw ards has encouraged 
the filing o f  lawsuits and it would a p ­
pear that juries take a biased view for 
plaintiffs against municipalities, at least 
in de te rm in in g  the  a w a rd s .  T h e  last 
decade could become known as the era 
o f  the " l e t ’s sue"  syndrom e;
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W ith the changing attitude of the courts and society toward 
park and recreation injuries, how can agencies afford to 
continue providing recreational services to the public?

< - f :- . •• ? ;■ V t  \ ..- • • • v• • •• . •. ..
• ' ' ■ • . • ' / V V V " •••/.-

v  '•. B V ' :J U L I A N  A .  J O H N S O Nv * — — J-:  *1— —■--------------

„• 4 • . ..
V*.‘ :’*• ■ ,1

oday, aside from its streets and highways, the 
public agency’s most used areas by the general public 
are its parks and recreation facilities and programs.

Certainly by the sheer number of people who 
fish, ride, swim, walk, jog, race, motocross, exer­
cise, or bicycle; play team or individual sports 
such as soccer, football, golf, tennis, badminton, 
or basketball; and have meetings, functions, use 
playgrounds and equipment, or simple recreate 
and enjoy the arts, museums and music,- the 
public agency enters into the everyday world of 
the public’s active lives.

More recently, many of these important func­
tions that are organized and/or managed by the 
public agency have been threatened to  be 
restricted or discontinued by the litigation ex­
plosion and insurance crisis. The public agency 
has been called upon to waive or reduce vital 
liability coverage that enables it to, in part, 
transfer the risk of being drawn into very costly 
claims and litigation that are filed when some­
one is injured while engaged in a program spon­
sored or allowed by the agency.

Park and recreation department heads are very 
aware of the expanded roles their departments 
have taken on in the past few years. Rather than 
simply maintain grounds and facilities, they are 
now asked to design parks for optimum use and 
safety for the public as well as initiate and ad­
minister sensitise programs for the handicapped. 
Given these developments, coupled with the 
public’s demand to require the agency to provide 
the highest degree of care and imposing an al­
most strict liability for any injuries or damages

10



that may occur, the agency finds itself in a "no 
win" position.

In the past, this was not a problem because 
the agency carried substantial liability insur- 
an c e -it was a simple m atter of turning the 
claims over to the insurance company and going 
about business as usual Now, many public agen­
cies are either unable to find insurance coverage, 
or if they can, their premiums are astronomical 
and their deductibles are very high. This has 
caused public agencies to carefully review pro­
grams in the special events area, agreements and 
leases with tenants of public property, multitudes 
of temporary use and occupancy permits, agree­
ments with concessionaires, and maintenance 
contracts.

While it would be impossible to have a liability- 
free program, the public agency can make sub­
stantial inroads to reduce, eliminate, or transfer 
many of the liability risks th a t it is exposed ta  
Following are ways that a pubb'c agency can in­
corporate sound risk management principles to 
accomplish an overall reduction in its claims and 
litigation.

IDENTIFICATION OF RISKS

Undoubtedly, this is the most important step 
in the risk management process. Without the 
ability to identify potentially dangerous or haz­
ardous conditions, all attem pts at correcting 
problems are hit and miss. A systematic ap­
proach to identification will usually involve the 
inclusion of some or all of the following resources:

Past Experience: This speaks for itself. Unfor­
tunately for many public agencies, these 
statistics may not be readily available and must 
be requested from the insurance company. When 
an insurance company administratively settles 
a claim, it may not be obligated to give the in­
sured any feedback concerning the reasons for 
its settlement or how the insured can correct the 
actions so it doesn't happen again. In many cases, 
policies are simply canceled or premiums raised.

Once the agency has this i iformation, it's just 
a matter of sorting through to determine both 
the types and kinds of claims that are occurring 
as well as the frequency and severity of the losses. 
Additional information such as the location or 
site is equally important in this identification 
phase

Tb put this in perspective, the agency may 
determine that one swimming pool is generating

a significant number of slips and falls because 
of a slippery concrete surface I t can then take 
corrective action based upon the statistical in- 
formation it has acquired, This same principle 
can be used in many cases to assess whether the 
public agency feels the problem warrants im­
mediate attention or should be placed in the 
normal budget process.

Citizens'Complaints: Before a crisis situation 
occurs, one of the best ways to detect that the 
public agency may have a problem is by system­
atically reviewing complaints by the public. 
There may be no actual claims filed by the public 
for injuries, and an agency doesn’t  always get the 
opportunity to correct a problem before a serious 
injury occurs. However, if the agency is brought 
to court, it will be difficult to explain why it had 
received several complaints by citizens and did 
not take some corrective action.

This review process is critical because the 
courts are quick to determine that the agency 
had "constructive notice" of the problem and 
failed to take remedial action. The remedial ac­
tion could be something as simple as putting up 
a sign that warns the public of the problem or 
so complex that it has to be budgeted for in the 
agency's C. I. P. (Capital Improvement Program).

Other Public Agencies: Why reinvent the 
wheel? Other public agencies may have already 
addressed the same problem. The state may have 
a signing program that can be incorporated into 
another agency's program without much ex­
pense. Information regarding policies and 
guidelines for successful programs could be 
adopted by the agency with minor modifications.

Publications And Periodicals: Public agencies 
can subscribe to resource materials that are avail­
able on almost any topic, from new equipment 
to the outcome of recent litigation in the parks 
and recreation area. National risk management 
organizations such as PRIMA and RIMS (Risk 
and Insurance Management Society) are ex­
cellent resources for agencies and both have re­
search departments to accommodate the public 
agency.

Consultants: Consultants exist in almost every 
field, and there are many qualified individuals 
and firms that specialize in the parks and recrea­
tion area. For the agency that docs not have a 
risk management departm ent or someone 
assigned as a risk manager, a consultant can re­

view the agency's policies and procedures, 
maintenance programs, and staffing, as well as 
identify the public agency’s areas where it may 
be at risk.

RISK AVOIDANCE

Risk Avoidance: Simply stated, a public agen­
cy shouldn't use risk avoidance because the risk 
of loss or injury is so high that the agency can­
not afford to place itself in the position of hav­
ing to budget for the expected losses resulting 
from an event, cc ndition, or property. Generally 
speaking, however, risk avoidance is usually 
made using practical, common sense judgment 
and where there is no opportunity to transfer the 
risk to a third party.

Julian Johnson is the Claims and Insurance 
Manager for the City of San Diego CA
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RISK TRANSFER

Risk Transfer. There will always be cases 
where the agency will want to avoid risk at any 
cost. However, when a public agency decides to 
allow an event or provide a service because of a 
duty to the public or political pressures, then risk 
transfer is a must.

• TVansfer By Insurance: This is the tradi­
tional and least complicated of the transfer 
techniques. Ideally, the organization that the 
agency has an agreement or permit with provides 
an "insurance certification" from its insurance

The agency will 
always have to 
assume some risks, 
simply because of the 
type of business it's 
involved in.

company and names the agency as a co-insured. 
The agency is then entitled to the same rights 
and privileges of the insurance policy as the in­
sured organization. This type of transfer should 
be mandatory whenever the agency is consider­
ing long-term leases such as museums and park 
facilities; and permits for organized events held 
on a regular basis such as little league baseball, 
soccer, bicycle racing. I0K and marathon races, 
etc.

• TVansfer By Contract Or Agreement: This 
method of transfer is normally not as desirable 
as the transfer by insurance method. The agen­
cy can enter into almost any agreement or per­
mit where the individual or organization will 
promise anything and t  rything so that the 
agreement will be approved or the permit 
granted, The problem arises when a loss occurs 
and the injured party files aclaim with both the 
individual or organization as well as the agency. 
In many cases, the public agency will find that 
the individual or organization does not have the 
resource to either provide a defense on behalf 
of the agency as provided in the "hold harmless 
and indemnification clause" of the permit or
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agreement, let alone have the funds to pay t_iy 
claims or court judgment.

The rule of thumb in transferring the liability 
risk in cases where insurance is not available or 
the cost is unaffordable is two-fold: the agency 
should only grant permits or enter into agree­
ment with individuals or organizations that have 
been successful in the past and/or demonstrate 
that they are financially able to respond if a loss 
occurs: and the agency has thoroughly reviewed 
the event or function and addressed the “worst 
possible scenario’ This involves developing some 
basic questions for the organization or individual 
such as:

• How large is the group?

• What is the activity?

• Where will it be held?

• Is alcohol being served?

• How long will the function last?

• What is the group 's p a s t h isto ry  of 
accidents/incidents?

Only when these questions and others are 
answered can agency personnel make informed 
decisions to enter >'nto an agreement or allow an 
event to proceed. A sa guideline in assisting per­
sonnel responsible for making those decisions, 
the agency can rete: to the frequency severity ma­
trix listed below:

High Frequency 
High Severity

High Frequency 
Low Severity

Low Frequency 
High Severity

Low Frequency 
Low Severity

For example, public agency personnel couli 
determine if the event or activity would produce 
relatively few injuries. A ssum ing that the in­
juries w juld be minor in nature, the agency could 
feel relatively secure in allowing the event or ac­
tivity to proceed. It would have a low frequency, 
low severity rating. However, in an activity such 
as hang gliding or an ever t  such s s  a sky-diving 
show where losses are few but the injury conse­
quences are severe, the public agency would want 
to either transfer the activity o r event or not 
allow it on public property because of the high 
potential for a large loss.

The public agency must carefully evaluate the 
areas of high severity for exposure to severe in­
jury. This doesn't mean th a t the high frequency 
areas should be eliminated automatically, only 
that they become more predictable and be 
budgeted for fairly accurately.

This same matrix can be used to evaluate areas 
such as the kinds of playground equipment for 
establishing maintenance schedules, the types 
of activities and events that require additional 
personnel, and the types of training programs 
personnel need to be proficient in to control risk.

RISK ASSUMPTION

Risk Assumptiow The agency will always have 
to assume some risks, simply because of the type 
of business it's involved in. These are the services 
that the public doesn't provide for themselves 
and relies on the agency to provide for them. For 
example, the agency will grant use of meeting 
rooms for non-profit groups, allow events such 
as demonstrations as a m atter of freedom-of- 
speech, promote activities for people who can­
not otherwise provide for themselves such as the 
handicapped and low income, and generally allow 
people to congregate, recreate, e tc

With good risk management techniques, these 
risks can be evaluated for potential for loss and 
dealt with by using sound management prin­
ciples. Issues such as additional supervision of 
the activity or event, coordination of personnel, 
and timing can be anticipated and controls im­
plemented. The agency can accomplish this by 
using key personnel or committees to evaluate 
the risk and review sensitive issues that are in­
digenous to the risk, then determine the best 
method of control for the activity.

Risk Monitoring: Just as im portant as the 
gathering and reviewing information and im­
plementation steps is the monitoring of the pro-



grams. I t  is  critical in creating an ongoing func­
tion th a t will develop and feed itself. A s the proc­
ess of m onitoring continues, the data base grows 
and the  identification of risks becomes easier, 
enabling th e  public agency to fine-tune the proc­
ess. T his sam e process of identifying risk, im- 
plem entingcorrective procedures, and monitor­
ing risk  is  invaluable in court to show th a t the 
public agency is conscious of its  risks and is mak­
ing efforts to  deli ver the  bes t  possible program s 
to the genera] public w ith their safety in mind.

Some program s can be initiated to help develop 
loss prevention data before the losses occur. Some 
examples of these program s are as follows:

MAINTENANCE

Sign Inventory And Maintenance: Caution is 
always the  key to placing a sign and warning the 
public of a  hazard. While it can be used as a de­
fense in m any cases, it is not an absolute defense 
Wording on s i p s  should be reviewed and plac­
ing s i p s  fo r obvious hazards should be avoid­
ed. Once th e  agency decides to place a s i p ,  it  
has an o b lip t io n  to m aintain it. The s i p  should 
be inventoried and scheduled for periodic inspec­
tion. C erta in  s i p s  disappear more frequently 
than o thers and should be checked more often. 
If the s i p  h as  reflector capabilities, i t  m ust be 
checked periodically to  ensure th a t it meets 
reflectivity standards.

Equipment Inspection And Maintenance: 
Ju s t as inspection and m aintenance are per­
formed to ensure th a t the equipm ent is still 
usable, they  should also be done to prevent in­
juries. R e p la r  replacement of a 50-cent chain 
link on a ,w ing  may prevent a very costly claim. 
Reviewing o lder playground slides for wear, 
fences for repair, e tc  are relatively small and cost- 
effective procedures th a t  greatly reduce the 
public agency’s risk exposure. Records of any 
repairs or inspections are, again, vital to show 
that the a p n c y  is doing what it says it is doing.

Condition Inspections: The condition of 
facilities should be assessed regularly. The public 
agency should establish maintenance schedules 
to ensure th a t  timely m aintenance is not over­
looked and hazards are caught before a loss oc­
curs. A wet gym nasium  floor could be the result 
of a faulty roof and the next source of an injury.

Condition inspections are not ju st limited to 
facilities but extend to all property owned or 
leased by the public agency. In San Diego, beach

cliffs and shorelines are co n stan tly  observed to 
detect changes as they erbde. Wave action and 
wind are responsible for th e  creation of unstable 
cliffs that must be dealt w ith  before they collapse 
under the weight of u n su sp ec tin g  spectators. 
They are monitored in rep o rts  every 30 days and 
reviewed for corrective action.

Fences that border a re a s  to ensure public safe­
ty  such as drainage channels, sw im m ing pools, 
areas of pollution, etc. shou ld  be inspected and 
documented for m aintenance or repairs and filed.

The public agency sh o u ld  inspect the drivers’ 
licenses of personnel t h a t  operate its fleet of 
vehicles at least every y e a r  to find ou t  w hat in-

dividuals have demonstrated bad d riv in g  habits. 
These personnel can then receive additional train­
ing or be assigned to duties th a t do n o t  involve 
driving.

In adopting any changes in p rogram s or creat­
ing  ? risk management process, b u d g e t con­
stra in ts  are obviously an issue to be  reckoned 
with, along with staffing. However, w ith  the 
future of many insurance coverages fo r  public 
agencies in doubt, coupled with the  esca la ting  
costs of claims and lawsuits, the  q u es tio n  no 
longer is, "Can I afford to change?" b u t  rather. 
" I  can’t  afford not to change." W

Risk Management
T h e  m o n th ly  magazine th a t  helps 
professional risk m anagers survive to d a y .. .  
an d  th riv e  tom orrow !
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Developing A Defensive Game Plan
P UBLIC RISK interviewed Ronald L. 

Baron, Esq., on m anaging  risk in 
sp o rts  and recreation  p rogram s. 
Baron is an ad junct professor of 
sports law a t the University of Hous­

ton L aw  C enter and The Delaware Law School. 
H e is a lso  theexecutivedirector of the Houston- 
based consulting  firm, The C enter For Sports 
Law & R isk  M anagem ent, which provides risk 
review  prog ram s for athletic facilities and pro­
g ram s. B aron  will speak on spo rts liability a t  
P R IM A 's  national conference.

Q. H ow  have  the courts dealt w ith the issue of 
liability  in  sports and recreation program s in the 
p ast?
A. U n t i l  recen tly , a th le tic  p ro g ram s and 
facilities enjoyed virtual im m unity  from civil 
liability . Generally, the assum ption of risk and 
consent b y  the participants prevented or barred 
them  fro m  recovering any th ing  if they  were 
injured.
Q. H ow  does this differ from the a ttitude today? 
A. Sports-related injuries and resulting lawsuits 
are in creasing  a t  an alarm ing ra te  for tw o main 
reasons. Today, the prevalent a ttitu d e  of socie­
ty is th a t  if  someone gets hurt during  an athletic 
or rec rea tio n  event, someone should accept 
responsibility for the injury and be forced to pay. 
In ad d ition , the courts have eroded the assum p­
tion of risk  doctrine and sanctioned actions by 
athletic  p a rtic ip an ts . The courts will search for 
w rongdoing, especially if the case involves a 
seriously-injured participant.
Q. D oes th is  new a ttitu de  affect public recrea­
tion p ro g ram s?
A. Yes, the  new judicial trend is to  extend liabili­
ty to rec rea tio n  faciUty operators in all areas of 
recreation sp o rts . These include team sports 
such as so ftba ll, football, and baseball as well 
as in d iv idu a l spo rts  such as gym nastics and 
skating.
Q. H ow  d o es th is trend differ from th a t of the 
past?

A. Historically, m o s t o f (he successful spo rts  
injury lawsuits involved football helmet litiga­
tion brought on behalf of catastrophically- 
injured high school o r college football players. 
But the trend h as  changed and today, every 
sports program ad m in is tra to r is a t  risk.
Q. Are there any specific areas where recreation 
sports personnel face potential liability regard­
ing negligence?
A. Yes, there are fo u r areas which m ust bn ad­
dressed by the risk  m anager: failure to proper­
ly supervise an ac tiv ity  or event, failure to m ain­
tain the playing su rface  in a safe manner, fail­
ure to distribute safe  and proper equipment, and 
failure to determine th e  physical condition or im­
pairment of a th le tic  partic ipan ts.
Q. Can you give m e an  exam ple of a program  
administrator w ho w as sued for failing to  ad­
dress one of these areas?
A. An adm inistrator o f a public swimming pool 
decided not to spend additional funds on chlorine 
for the pool. The w a te r deteriorated and became 
very murky. Two children playing in the pool col­
lided underwater and the  lifeguard could not find 
them because the w a te r w as in such poor condi­
tion. The families successfully  sued the pool 
operator for failure to  m aintain the playing 
surface—in this case, th e  p o o l- in  a safe manner.

Q. How can recreation  program  risk  m anagers 
help reduce or e lim in a te  the po ten tia l for 
injuries—and su b seq u en t lawsuits?
A. Risk managers m u s t work closely with pro­
gram administrators and  employees to establish 
and operate successful and safe athletic pio- 
grams. They should s tre s s  the importance of 
focusing  on a n d  a d o p t in g  p re v e n ta t iv e  
measures. And they  shou ld  take the offensive, 
not the defensive, and  im plem ent aggressive a t­
tacks on the poten tial a reas of liability in their 
sports and recreation program s.
Q. W hat areas are critical to a successful risk 
management p rogram ?
A. First and foremost, risk  managers m ust have

a thorough understanding o f sp o rts  liability. 
Oftentim es, recreation program  operators and 
risk m anagers are unaware of how  far their legal 
duties extend until they are sued  and discover 
w hat they have done wrong. R isk m anagers have 
a responsibility to know and  im plem ent pro­
gram s th a t conform to their lega l du ties and to 
advise recreation administrators of those duties. 
Once risk  managers know th e ir  obligations 
under the  law, the rest of the risk  m anagem ent 
program  will fall into place. O th e r im portan t 
areas include documenting ev e ry th in g  th a t has 
to  do w ith safety and being p repared  in an 
emergency.
Q. How critical is documentation to  the overall 
risk  m anagem ent program?
A. This is crucial to a successful program . When 
employees are trained, they shou ld  be certified 
and those certifications should be kep t up  to date 
and  on file. Risk managers sh o u ld  ensure th a t 
every thing  is written down w hen there are 
periodic inspections or safety checks on equip­
m ent. If a case is brought to  co u rt, docum enta­
tion could be the key to w inning or losing.
Q. Can risk managers eliminate all risk involved 
in sports and recreation program s?
A. Risk m anagers must u n derstand  th a t  there 
are m any risks inherent to a th le tic  activities. 
Under the law, recreation adm in istra tors or risk 
m anagers cannot be held responsib le for every 
accident th a t  occurs. However, personnel often 
face potential liability when th ey  don’t  plan 
ahead or they  try  to cut com ers.
Q. W hat areas besides organized sp o rts  should 
be of special concern to recreation personnel? 
A. G ym nastics and trampoline equipm ent is a 
m ajor concern. A trampoline should never be left 
outside or in a gym where anybody could jum p 
on it, and participants should a lw ays be super­
vised. W eight rooms should never be left un­
supervised, spotters should always be used, and 
the equipm ent should be inspected  periodical­
ly. P layground equipment such as ladders and 
slides should be checked for w ear and  tear and
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the area surrounding jungle gym s should be 
checked for safety  hazards. If adm inistrators 
operate racquetball or squash courts, they 
should post warning signs concerning the use 
of eyeglasses. If they provide equipm ent such 
as racquets and eye protectors, they m ust en­
sure th a t the equipment is safe and in good play­
ing condition.

Q. Have the courts moved into new areas of 
liability th a t would affect spo rts  program s? 
A. Yes, the case of a Seattle  high school foot­
ball player who sustained quadraplegic injuries 
will have long-reaching effects on high school, 
college, and recreation program s. He received 
a S6.3 million verdict in 1982 against his coach 
and school district on the theory th a t they failed 
to warn him in g reat detail of the inherent risks 
of playing high school football. This case shows 
th a t a coach and school can be held liable for fail­
ing to  warn athletes of inherent risks, dangers, 
and possible injuries th a t they may sustain while 
participating in a thletic  activities. As a result,

the standard consent form may no longer be suf­
ficient.
f). B u t in the case of recreation sports where 
there are hundreds of participants, how practical 
is it to  advise every player and his or her family 
of all the inherent risks th a t  the player co'ild 
sustain?
A. A recreation adm inistrator has the legal duty  
to warn and inform all partic ipan ts and their 
parents. Players and their p aren ts should sign 
a detailed "agreem ent to  p a rtic ip a te"  th a t 
specifies all the inherent risks and potential in­
juries. In  addition, recreation personnel should 
post signs th a t promote a positive safety image 
b u t still cover them selves under the law. Signs 
such as safety  tips offer a more paletable way 
of digesting warnings w ithout scaring par­
ticipants away.

Q. D oesn't each facility and each program  have 
its  own se t of problems and standards?
A. Yes, no two athletic program s or facilities are 
alike. Depending on the types of spo rts  offered,

the size of the program , and the num ber of 
athletes participating, each facility or program  
has its  own problem s regarding risk. So risk 
managers m ust have specifically-designed safety 
guidelines for each program . If  a law suit is 
brought against a facility, the  court will look a t  
the size of the com m unity, the facility, its  
budget, and its  overall program  to ensure th a t 
the adm in istra tor did everything reasonably 
possible under the law I? p reven t injury.
Q. In  sum mary, w hat advice would you give 
recreation program  risk m anagers?
A. Know the ex ten t of your legal duties, docu­
m ent everything, and be prepared in case of an 
accident. Remem ber th a t your facility can be 
sued for anyth ing  th a t happens on the grounds 
of the facility during a recreation sp o rts  pro­
gram . B ut if you have taken reasonable precau­
tions th a t adhere to your responsibilities under 
the law, you have established a safe program , 
and you can docum ent your case, you will be in 
a much be tte r position to defend yourself if you 
are brought to court. S ;

Public Entity Insurance 
Market Crumbling?

Public Emity insurance coverages for even good risks are becom­
ing harder and harder 10 find. And, w hen you do find them the premiums 
have risen sharply. Then you have to piece together a program from 
several markets.

At PENCo. we arc keeping our market open and available for a 
wide variety of public entity insurance coverages—including general 
liability, law enforcement, public official E & O and auto coverages. We 
also provide programs for property, crime, boiler and machinery and 
inland marine. You can take advantage o f our strong primary program or 
our specialty programs, including variable deductibles, self-insured reten­
tions, or the All Lines Aggregate Alternative.
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D E P A R T M E N T  O F  M T U R A I .  R E S O U R C E S

OFFICE OF THE COMMISSIONER

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AYE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

February 25, 1988

The Honorable Arliss Sturgulewski 
Chair, Senate Community

and Regional Affairs Committee 
P.O. Box V 
Juneau, Alaska 99811
Dear Senator Sturgulewski;
Subject; SB 447, an act relating to liability for damage or 
injury resulting from hazardous recreational activities.
Position: The Department of Natural Resources supports the
concept of further definition and limitation of liability 
for activities on state land. Discussions with the Attorney 
General's Office suggest that this legislation requires some 
further work to achieve those goals, especially with respect 
to sec. 2(b). The department hopes to work with the 
sponsor, the Department of Law and committee staff to 
further refine this bill.
Background; The department's sectional analysis is as 
follows:

Section 1 The addition of subsection (4) to 
AS 09.50.250 helps define state liability for property 
owned, managed or leased by the state.
Section 2 This section negates many of the benefits 
provided by the addition to AS 09.50.250 in Section 1. 
For instance, subsection (b)(1)(A) unnecessarily 
exposes the state to additional claims, from "different 
hazardous recreational activity or "dangerous con­
ditions." At a minimum, this phrase needs to be 
defined - "dangerous conditions" should be defined.
Section 2 allows a participant to file a liability 
claim if he is injured after paying a fee to partici­
pate in a hazardous activity. For example, the state 
may be exposed if a skier at a state and leased ski 
development skis outside the groomed slopes and dies in 
an avalanche. This provision may allow his heirs to 
sue the state because he paid for a lift ticxet.
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The Honorable Arlis Sturgulewski -2- February 25, 1988

Subsection (b) (4) iray create additional liability 
problems. It allows claims when the state or an 
employee recklessly or with gross negligence "promoted" 
participation in a hazardous recreational activity. 
Under this language, a snowmachiner or his heirs who 
stopped to visit with a park ranger at Eklutna Lake 
could sue the state if the ranger "recommends" that he 
snowmachine on the lake and the peroson subsequently 
breaks through the ice. Similarly, a park ranger might 
"recommend" a good canoe route in a stats park and then 
be sued when someone drowns on that route.
AS 09.50.250(d) should be amended to include "corpor­
ation," in addition to "person" and "organization."
AS 09.50.250(e) should be amended to include a def­
inition of "different hazardous recreational activity 
or dangerous condition" as referenced in 
AS 09.50.250(b)(A).
Amend AS 09.50.250(e)(1)(C) to include "hot air bal­
looning," and "parasailing" and change "airplane 
flying" to "motorized airplane flying". Motorized 
hang-gliders are not subject to FAA regulations for 
airplanes.
Section 3 AS 09.50.250(b)(4) and AS 09.65.070(g)(4) 
should be altered so they treat the state and municipal­
ities similarly.

We will be pleased to continue working with the sponsor and 
committee staff regarding the questions raised above. If 
you need additional information or have additional 
questions, please feel free to contact nu< office.
Sincerely,

Cudith M. Brady 
Commissioner
cc: Bob Evans, Legislative Liaison

Rod Swope, Special Staff Assistant 
Senator Duncan
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IN THE SENATE
SENATE BILL NO. 448

IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to civil liability of certain volun-

* Section 1. AS 09.65.090 is amended by adding new subsections to read:
(c) An organization and its members are not liable for civil 

damages as a result of an act or omission in providing first aid, 
search, rescue, or other emergency services, regardless of whether the 
organization or members are under a preexisting duty to render assis­
tance, if

volunteer member of the organization.
(d) In this section, "volunteer" means a person who receives 

financial consideration of not more than $500 a year, not including 
reimbursement for expenses actually incurred, for providing emergency 
services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.098. CIVIL LIABILITY OF CERTAIN VOLUNTEERS. (a) A 

person working as a volunteer for the division of parks and outdoor 
recreation, Department of Natural Resources, for a municipality, or 
for a nonprofit entity is not liable for civil damages as a result of 
an act or omission while acting in good faith and within the person's 
official functions and duties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
teers."

(1) the organization exists for the purpose of providing
the service rendered: and

(2) the member provided the service while acting as a

SE0448a - 1 -
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1 (b) This section does not preclude liability for civil damages
2 as a result of gross negligence, recklessness, or intentional miscon-
3 duct.
4 (c) This section does not affect
5 (1) a civil action brought by the state, a municipality, or
6 a nonprofit entity against, respectively, a volunteer of the division
7 of parks and outdoor recreation, the municipality, or the entity;
8 (2) the liability of the state, a municipality, or a non-
9 profit entity vith respect to injury caused to a person.
10 (d) In this section,
11 (1) "municipality" has the meaning given in AS 01.10.060
12 and includes a public corporation established by a municipality;
13 (2) "nonprofit entity" means an entity
14 (A) incorporated under AS 10.20; or
15 (B) exempt from taxation under 26 U.S.C. 501(c)(3)
, I a (Internal Revenue Code of 1954);

(3) "volunteer" means a person who receives financial
consideration of not more than $500 a year, not including reimburse­
ment for expenses actually incurred, for services performed for a 
municipality or nonprofit entity.

SB 448 - 2 - SBU448a
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R E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

OFFICE OF THE COMMISSIONER

STEVE COWPER, GOVERNOR

400 WILLOUGHBY 'YE. 
JUNEAU, ALASKA J801-1796 
PHONE: (907) 465-2400

February 25, 1988

The Honorable Arliss Sturgulewski 
Chair, Senate Community and 
Regional Affairs Committee 

P.O. Box V 
Juneau, AK 99811
Dear Senator Sturgulewski:
Subject: SB 448, An Act relating to civil liability of
certain volunteers.
Background: The department has an aggressive volunteer
program utilizing over 60,000 hours of volunteer work each 
year. Volunteers are presently covered under the state's 
risk management program. SB 448 could be improved by 
including a limitation of the state's liability for injury 
caused to another by the action of a volunteer.
Position: As the bill is currently written it helps clarify
the state's liability in utilizing volunteers. The 
department supports the measure which would limit the 
state's liability for civil damages as a result of an act of 
a volunteer. SB 448 does not limit the state's liability 
for personal injury to a volunteer or injury to another from 
a volunteer's action.
We look forward to working with the sponsor and committee 
staff on this bill.
Sincerely,

Au)
LtAJudith M. Brady 
U Commissioner
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BY SENATOR DUNCAN
Senate Bill 448

"An Act relating to civil liability of certain volunteers." 
Section 1.

Provides protection from civil liability for certain 
organizations (Civil Air Patrol, National Ski Patrol, Sea Dogs, 
etc.) and their members. Currently these organizations may face 
civil liability for an act or omission in providing first aid, 
search, rescue, or other emergency services.
Section 2.

Extends protection to volunteers for the division of parks 
and outdoor recreation, Department of Natural Resources, for 
municipalities, and certain nonprofit entities. However, this 
protection does not preclude a volunteers liability for civil 
damages as a result of gross negligence, recklessness, or 
intentional misconduct.

An agency, municipality, or nonprofit entity could still be 
held liable.

A "volunteer" means a person who receives financial 
consideration of not more than $500 a year, not inculding 
reimbursement for expenses actually incurred, for services 
performed for a municipality or nonprofit entity.
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D A N I E L  A .  G E R E T Y  
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June 29, 1987

Ronald M. Sturtz, Esq.
H an n o ch  W e ism a n
4 Becker Farm Road
Roseland, New Jersey 07068-3788
Re; Coverage of ski patrollers under the Good Samaritan laws 
Dear Ron;

I read with interest yours dated June 24, 1987, to Walter with 
copies to the other members of the National Legal Committee. In 
particular, I appreciated your enclosure of the decision in Praet v. 
Borough of Savreville. It reflects, as the case indicates, a 1971 
Alaska decision entitled Lee v. State, 490 P.2d 1206 (Alaska 1971). 
Based on the Lee case, I have consistently advised ski patrollers that 
they are not protected by the Good Samaritan law as construed by the 
Alaska Supreme Court.

As you will recall, this matter came up in correspondence to 
Warren Bowman, National Medical Advisor, from Walter Gregg dated 
October 16, 1986. At that time, I sent a copy of the Lee case to 
Walter, along with the suggestion that we discuss the Good Samaritan 
situation at our next meeting. A copy of my correspondence to Walter 
is enclosed.

I look forward to our potential meeting during the winter of 
1987-88.

Very truly yours
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDB:bv:splaOOl
Encl.
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August 28, 1987

Ron Dippold
Regional Director, South East Region 
National Ski Patrol System, Inc.
8318 Counterpane Lane 
Juneau, Alaska 99801
Re: Coverage of Ski Patrollers under the Good Samaritan Act.
Dear Ron:

It has come to my attention that the topic of the Good Samaritan 
Act came up at the Alaska Division Board Meeting recently held in 
Juneau. I apologize for my inability to attend that meeting, but I 
had a prior commitment made in January of this year for that week.

The Good Samaritan Act (AS 09.65.090) has been the topic of
extensive correspondence between Division legal advisors in recent
months. It is an important question, because patrollers have the 
right to know the potential liability they may incur by participating 
in ski patrol activities.

Based on a 1971 case decided by the Alaska Supreme Court, I have 
consistently taken the position that it is doubtful whether ski 
patrollers, either voluntary or professional, have any protection 
under Alaska's Good Samaritan Act. In Lee v. State, a State Trooper 
was called to the scene of an incident involving a lion attack against 
a carnival goer. The Trooper used his pistol to kill the lion. 
Unfortunately, in so doing, he also wounded the carnival goer. In its
opinion, the Alaska Supreme Court held that the purpose of the Good
Samaritan statutes is to induce voluntary rescue by removing the fear 
of potential liability of those that are not under some preexisting 
duty rescue. The court held that the Trooper could be held liable 
based on simple negligence, because he was under a duty to go to the 
aid of the carnival goer. Thus, the Good Samaritan statute was held 
inapplicable.

A ski patroller who is on duty and in the ski patrol uniform has 
an existing obligation to rescue injured individuals in the area or on 
the trails. Since patrollers have this duty, I believe it most likely
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the Alaska Supreme Court would rule patrollers are not protected by 
the Good Samaritan Act.

It should be noted that patrollers who are state-certified 
Emergency Medical Technicians (AS 18.08.086) or Paramedics (As 
08.64.366) are protected against liability for simple negligence by 
separate state statutes.

I have enclosed a copy of a monograph titled "The Legal Respon­
sibility of Ski Patrollers," which was published in three installments 
in Frozen Slats two seasons ago. In addition, I have enclosed corre­
spondence between myself and Walter Gregg, National Legal Counsel, and 
Ron Sturtz, Eastern Division Legal Counsel, concerning the Good 
Samaritan Act. I note with interest that Ron was successful in having 
the New Jersey Legislature specifically name volunteer ski patrollers 
as being protected by the Good Samaritan Act.

If you have further questions on this topic, or any other legal 
matters relating to the ski patrol, please do not hesitate to contact 
me.

Very truly yours
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDBrbv:ski42
Encl.
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LEGISLATIVE AFFAIRS AGENCY

POUUH Y ■ STATE CAPITOL 

JUNEAU. ALASKA <39811 

907-465-3800

M E M O R A N D U M Januc y 12, 1988

SUBJECT:

TO:
FROM:

Enclosed is the draft bill I discussed with your assistant, 
Dale Staley, relating to providing immunity for volunteers 
of municipalities and nonprofit organizations. The draft 
also incorporates provisions of HB 340, introduced by 
Representative Davis, that extends coverage under the Good 
Samaritan law to emergency services volunteers, such as ski 
patrol, search and rescue units, and independent volunteer 
fire department personnel.
Note that the definition I have provided for "nonprofit 
entity" at page 2, lines 11-14 makes reference to Section 
501(c) of the Internal Revenue Code, which exempts nonprofit 
organizacions from federal income taxes. Section 501(c) 
encompasses numerous types of organizations, which are 
spelled out in paragraphs (1) - (25) (see attached copy of 
IRS code). Nonprofits are often referred to as sec. 
501(c)(3) organizations, but the federal bill (H.R. 911) I 
was given to use as a model defines nonprofits by reference 
to all of sec. 501(c). You may wish to consider whether you 
want to include all 25 types of organizations described in 
501(c) within the immunity provided in your bill.
If I may be of further assistance, please feel free to con­
tact me at your convenience.

Civil li.̂ J.lity of volunteers 
(Work Order No. 5-1484)
Senator Jim Duncan
Edward H. Hein 
Legislative Counsel

Enclosure
EHH:gc 
WKG1:023

lil
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SENATE NO. 2705

A n  A c t  exempting volunteers of certain organizations from 
liability for damages under certain conditions and supplement­
ing P. L. 1959, c. 90 (C. 2A:53A-7 et seq.).

B e it enacted b y  th e  S e n a te  a n d  G e n & ra l A s s e m b ly  o f  th e  S ta te  
o f  N e w  J e r s e y :  .

' I f 0 a . Notwithstanding any other provision of law to the contrary, 
no person serving without compensation, other than reimbursement 
for actual expenses, as a trustee, director, officer or voluntary 
member of any board, council or governing body of any nonprofit 

corporation, society or association as provided in P . L. 1959, c. 99 
(C. 2A:53A-7 to 2A:53A-11), or nonprofit federation council or 
affiliated group composed of these organizations or a voluntary 
association as provided by P. L. 1979, c. 172 (C. 18A :ll-3) or to a 

conference under the jurisdiction of such a voluntary association, 
shall be liable for damages resulting from the exercise of judg­
ment or discretion in connection with the duties of his office unless 
the actions evidence a reckless disregard for the duties imposed 
by the position.

b. Notwithstanding any provisions of law to the contrary, no 

person who provides volunteer service or assistance-for any non­
profit corporation, society or association as provided in P. L. 
1939, c. 90 (CV2A:53A-7 to 2A:53A-11), or nonprofit federation 
council or affiliated group composed of these organizations or a 
voluntary association as provided by P. L. 1979, c. 172 (C. 
18A :ll-3) or to a conference under the jurisdiction of such a 
voluntary association shall be liable in any action for damages as a
3ft. N J S A . 2A53A-7.1.
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result of his acts of commission or omission arising out of and in 
the course of his rendering the volunteer service or assistance.

Nothing* in this subsection shall be deemed to grant immunity to 
any person causing damage by his willful, wanton or grossly 

negligent act of commission or omission.
Nothing in this subsection shall be deemed to grant immunity to 

. a ry  person causing damage as the result of his negligent operation 

of a motor vehicle.
2.31 This act shall take effect immediately and shall apply to any 

cause of action arising on or after that date.

Approved April 6,1987.

TORT ̂ LIABILITY AND MALPRACTICE 
Exempts volunteers of certain organizations from civil liability 
under certain conditions. ’ |

. Assembly Insurance Committee 
-  Statement Senate, No. 2705— L1987, c. 87 . . —.

T his bill would give im m unity to unpaid  trustees, d irec to rs, officers, -  

o r  vo lun tary  mem bers of (1) any  board, council, o r governing body of 

any nonprofit corporation , society o r association; o r (2) a  nonprofit 

federation , council o r affiliated group coruposeu of these o rg an iza tio n s; 

o r (3) a  vo lun tary  interscholastic sports organization  o r  a  conference 

, w ithin the ju risd iction  of a volun tary  in terscholarstic  sp o rts  o rgan iza­

tion. Im m unity  would be extended to these individuals fo r any  dam ages 

re su ltinc  from  the exercise o f judgm ent o r discretion in connection w ith  

the duties o f th e ir office, unless tbe actions evidence a  reckless d is reg a rd  

fo r the duties im posed by the position.

T he bill also  would extend im m unity to  individuals who prov ide  

volunteer service o r assistance fo r any  nonprofit co rporation , society  

o r association, o r fo r a nonprofit federation , council o r affiliated g roup  

composed o f these organizations o r a volun tary  in terscholastic  a th le tic  

association o r  a conference affiliated w ith an in terscholastic a th le tic  

association. These volunteers would not he given im m unity fo r an y  ac t 

of commission o r omission which is w illful, w nntor o r  g rossly  negligent 

o r  fo r negligence in connection with the operation  of a  m oto r vehicle.

Nonprofit o rgan izations have recen tly  experienced difficulty in 

a ttrac tin g  and  keeping qualified indiv iduals to serve as officers and  on 

boards o f d irec to rs o f nonprofit and charitab le  associations because of 

the potential e rp o su re  to law suits which exists. E xposu re  to liab ility  

in these cases often  means tha t the ind iv idual’s own asse ts a re  placed 

in jeopardy , and m any individuals have been re luc tan t to sub ject them ­

selves to this risk. By giving im m unity to tru stees , officers, d irec to rs, 

and o ther uncom pensated volunteers, the bill's purpose is to perm it non- 

nrotit and charitab le  onm nizations to continue to a tt ra c t  able people to 
lerve in these capacities.
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P. L. 1986, CHAPTER IS, a p p ro v e d  M a y  12, 1986.

1986 Senate No. 1678 (S e c o n d  O ff ic ia l C o p y  R e p r in t )

An A ct providing civil immunity from liability to certain volunteer 
athletic coaches * a n d  o f f ic ia ls * and supplementing Title 2A of 
the New Jersey Statutes.

1 Be i t  enacted b y  th e  S e n a te  a n d  G e n e ra l A s s e m b ly  o f  th e  S ta te
2 o f  N e io  J e r s e y :

1 1. a. Notwithstanding any provisions of law to the contrary, no
2 person who provides services or assistance * f r e e  o f  c h a rg e ,  e x c e p t
3 f o r  re im b u rs e m e n t o f  e xp e n se s ,* as an athletic coach *[or]® *,*
4 manager*, o r  o f f ic ia l*  for a sports team ’f, free of charge, except
5 for reimbursement of expenses.]* * w h ic h  is  o rg a n is e d  o r  p e r f o r m -
6 in g  p u r s u a n t  to  a  n o n -p r o f i t  o r  s im i la r  c h a r te r *  shall be liable in 
6a any civil action for damages * * to  a  p la y e r  o r  p a r t i c ip a n t * *  as a re- 
6b suit of his acts of commission or omission arising out of and in the 
6c course of his rendering that service or assistance.
7 b. The provisions of subsection a. of this section shall apply not
8 only to organized sportc competitions, but shall also apply to prac-
9 tice and instruction in that sport.

10 c. Nothing in this section shall be deemed to grant immunity to
11 any person causing damage by his willful, wanton, or grossly
12 negligent act of commission or omission*, n o r  to  a n y  c o a c h , m a n -
13 a g e r ,  o r  o f f ic ia l w h o  has  n o t  p a r t ic ip a te d  in  a  s a fe ty  o r ie n ta t io n
14 a n d  t r a in in g  p r o g r a m  e s ta b lis h e d  b y  th e  le a g u e  o r  te a m  w i t h
15 w h ic h  he is  a f f i l ia te d * .
16 *d . N o th in g  in  th is  s e c t io n  s h a l l  be d e e m e d  to  g r a n t  im m u n i t y
17 to  a n y  p e rs o n  c a u s in g  d a m a g e  as th e  re s u lt  o f  h is  n e g lig e n t  o p e ra -  
13 t io n  o f  a  m o to r  v e h ic le .

EXPLANATION— M atter enclosed in bold 'faced brackets Ethos] in the above b ill 
is not enacted and is intended to be om itted in the law.

M atter printed in italics thus is new m atte r.
Matter enclosed in asterisks or stars has been adopted as follows:

*— Senate committee am endm ents adopted March 24, 1986.
**— Senate am endm ent adopted April 7, 1986.

1

19 e. N o th in g  in  th is  s e c t io n  s h a l l be d e e m e d  to  g r a n t  im m u n i t y
20 to  a n y  p e rs o n  f o r  a n y  d a m a g e  cause d  b y  th a t  p e rs o n  p e r m i t t in g  a
21 s p o r t  c o m p e t it io n  o r  p ra c t ic e  to  be c o n d u c te d  w i th o u t  s u p e rv is io n .
22 f .  N o th in g  in  th is  a c t  s h a l l  a p p ly  to  a n  a th le t ic  c o a ch , m a n a g e r ,
23 o r  o f f ic ia l w h o  p ro v id e s  s e rv ic e s  o r  a s s is ta n c e  as p a r t  o f  a  p u b l ic
24 o r  p r iv a te  e d u c a tio n a l in s t i t u t io n ’s a th le t ic  p r o g r a m .*

1 2. This act shall take eifect immediately.
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P. L. 19S7, CHAPTEE 239. a p p ro v e d  A u g u s t  17, 1D.S7 

19S7 Assembly No. 371S {O f f ic ia l C q p y  R e p r in t )

A n • A ct exempting certain sports omcials from  liability fo r 
damages under certain conditions.

1 Be i t  e n a c t e d  b y  th e  S e n a te  a n d  G e n e ra l A s s e m b ly  o f  th e  S ta te
2 o f  N e w  J e r s e y :

1 1. Notwithstanding any provisions of lav  to the contrary, , Eno3"’
2 person who is accredited as a sport omcial by a  voluntary asso-
3 ciation as provided by P. L. 1979, c. 172 (C. 18A :ll-3) and who
4 serves that association, a conference under the jurisdiction of the
5 association, or a public entity as dedned in Title 59 of the Xew
6 Jersey Statutes in the capacity of a sports otncial, whether or not
7 compensated for his services, shall " n o t *  be liable in any action for
8 damages as a result of his acts of commission or omission arising
9 out of and in the course of his rendering the services. Nothing in

10 this act shall be deemed to grant immunity to any person causing
11 damage by his willful, wanton, or grossly negligent act of eomrris-
12 sion or omission, nor to any person causing damage as the result of
13 his negligent operation of a motor vehicle.

1 2. This act shall take effect immediately and shall apply to all
2 causes of action arising on or after the effective date.

E x pl a n a t io n — Ma tte r  enclosed in bold-faced brackets [ th u s !  in  th e  above b ill 
is no t enacted  and  is in tended  to be om itted  in  th e  law.

M atter p rin ted  in  italics thus is new  m a tte r .
M atter enclosed in  asterisks o r  stars has been adop ted  as follow s:

' — A s s e m b ly  committee amendments adopted March 5, 1987.

I



1 0 0 t h  c o n g r e s s
1s t  S e s s i o n H .R .911

To encourage the States to enact legislation to grant immunity from personal civil 
liability, under certain circumstances to volunteers working on behalf of 
nonprofit organizations and governmental entities.

IN THE HOUSE OF REPRESENTATIVES
F e b r u a r y  2, 1987

Mr. P o r t e r  (for himself, Mr. P u r s e l l , Mr. E d w a r d s  of Oklahoma, Mr. D e n n y  
S m i t h , Mr. L a g o m a r s i n o , Mr. T o w n s , Mr. M u r p h y , Mr. F e i g h a n , Mr. 
W o r t l e y , Mr. M r a z e k , Mr. P e n n y , Mr. E c k a r t , Mr. S u n i a , Mrs. 
J o h n s o n  of Connecticut, Mr. P a c k a r d , Mrs. B e n t l e y , Mrs. V u c a n o - 
v i c h , Mr. A t k i n s , Mrs. C o l l i n s , Mr. E s p y , Mr. R o b in s o n , Mr. P a s h - 
a y a n , Mr. D a r d e n , Mr. My e r s  of Indiana, Mr. B e v il l , Mr. W e l d o n , and 
Mr. D a n i e l ) introduced the following bill; which was referred jointly to the 
Committees on the Judiciary and Ways and Means

May 27, 1987

Additional sponsors: Mr. H e n r y , Mr. Ma r t i n e z , Mr. Qu i l l e n , Mr. E v a n s , Mr. 
B i l i r a k i s , Mr. G r e e n , Mr. B laggi, Mr. D a vis  of Illinois, Mr. Sa x t o n , 
Mr. Ej l d e e , Mr. H i l e r , Mr. S k u m w a y , Mr. I n h o f e , Mrs. R o u k e m a , Mr. 
C r a n e , Mr. R i c h a r d s o n , Mr. D o o d l in g , Mr. Ma r l e n e e , Mr. D a v is  of 
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Mr. G r a n d y , Mr. F aw 'e l l , Mr. C l a r k e , Mr. Mi l l e r  of Washington, Mr. 
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A BILL
encourage the S tates to enact legislation to grant immunity 

from personal civil liability, under certain circumstances, to 

volunteers working on behalf of nonprofit organizations and 

governm ental entities.

B e it enacted by the Senate and House of Representa­

tives of the United State'* of America in Congress assembled, 

SECTION 1. SHORT TITLE.

This A ct m av be cited as the “Volunteer Protection Act 

of 1987” .

SEC. 2. FINDINGS AND PURPOSE.

(a) F indings.— The Congress finds and declares that—

(1) within certain S tates, the willingness of volun­

teers to offer their services has been increasingly de­

terred by a perception that they thereby put personal 

assets at risk in the event of liability actions against 

the organization they serve;

(2) as a result of this perception, m any nonprofit 

public and private organizations and governm ental en­

tities, including voluntary associations, social service 

agencies, educational institutions, local governments, 

foundations, and other civic programs, have been ad­

versely affected through the withdrawal of volunteers 

from boards of directors and service in other capacities;

(3) the contribution of these programs to their 

communities is thereby diminished, resulting in few’er

2
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1 and higher cost programs than would be obtainable if

2 volunteers were participating;

3 (4) the unpredictability of liability awards and doc-

4 trines has added to the high cost of liability insurance

5 by m aking it difficult for insurers and self-insurers to

6 project their liability with any degree of confidence and

7 has adversely affected the ability of nonprofit organiza-

8 tions to obtain liability insurance coverage for volun-

9 teer directors and officers w ith respect to their personal

10 capacities; and

11 (5) because Federal funds are expended on useful

12 and cost-effective social service programs which

13 depend heavily on volunteer participation, protection of

14 voluntarism through clarification and limitation of the

15 personal liability risks assumed by the volunteer in

16 connection w ith such participation is an appropriate

17 subject for Federal encouragem ent of State reform.

18 (b) P u r p o s e .— I t  is the purpose of this Act to promote

19 the interests of social service program beneficiaries and tax-

20 payers and to sustain the availability of programs and non-

21 profit organizations and governmental entities which depend

22 on volunteer contributions by encouraging reasonable reform

23 of State laws to provide immunity from civil liability to vol-

24 unteers serving with nonprofit organizations and governmen-

• HR 911 SC



1 tal entities for actions undertaken in good faith on behalf of

2 such organizations.

3 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

4 N othing in this Act shall be construed to preem pt the

5 laws of any S ta te  governing tort liability actions.

6 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

(a) I m m u n it y  f o r  V o l u n t e e r s .— E xcept as provided

8 in subsection (b), any volunteer of a nonprofit organization or

9 governm ental entity shall be immune from civil liability in

10 any action brought in any court on the basis of any act or

11 omission resulting in damage or injury to any person if—

12 (1) such individual was acting in good faith and

13 within the scope of such individual’s official functions

14 and duties w ith the organization or entity; and

l o ’ *’ *’ (2) such damage or injury was not caused by will-

16 ful and w anton misconduct by such individual.

17 (b) C o n c e r n in g  R e s p o n s ib il it y  o f  V o l u n t e e r s

18 TVi t h  R e s p e c t  t o  Or g a n iz a t io n s .— Nothing in this sec-

19 tion shall be construed to affect any civil action brought by

20 a ry  nonprofit organization or any governm ental entity

21 against any volunteer of such organization or entity.

22 (c) N o E f f e c t  o n  L ia b il it y  o f  O r g a n iz a t io n .—

23 Nothing in this section shall be construed to affect the liabil-

24 ity of any nonprofit organization or governmental entity with

25 respect to injury caused to any person.
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1 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

2 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

3 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

4  before the beginning of each fiscal year, commencing with

5 fiscal year 1989, each State shall certify to the Secretary of

6 H ealth  and H um an Services that it has enacted, adopted, or

7 otherwise has in effect State law which substantially com-

8 plies w ith section 4(a).

9 (2) In  the case of a S tate whose legislature does not

10 meet in regular session between the date of the enactm ent of

11 this Act and before the beginning of fiscal year 1989, such

12 State shall provide the certification referred to in paragraph

13 (1) before the beginning of each fiscal year commencing after

14 fiscal year 1989.

15 (b) R e d u c t io n  o f  Al l o t m e n t .— If a S tate  fails to

16 provide certification as required under subsection (a), the

17 Secretary shall reduce by 1 percent the fiscal year allotment

18 which would otherwise be made to such State to carry out

19 the Social Services Block Grant Program  under title XX of

20 the Social Security Act.

21 (c) R e a l l o t m e n t  t o  C e r t if y in g  S t a t e s .— W ith

22 respect to any reduction made under subsection (a), the Sec-

23 retary shall allot such funds among States which provide cer-

24 tification referred to in subsection (a) in proportion to the

25 amount otherwise allotted to such States.



1 SEC. 6. DEFINITIONS.

2 F or purposes of this Act—

3 (1) the term “ volunteer” means an individual per-

^  forming services for a nonprofit organization or a gov-
i

5 ernm ental entity who docs not receive compensation,

(rv or any other thing of value in lieu of compensation, for

7 ^ such services (other than reimbursement for expenses

actually incurred or honoraria not to exceed $300 per 

9 ) year for governm ent service), and such term includes a

ljo volunteer serving as a director, officer, trustee, or

11 direct service volunteer;

12 (2) the term “nonprofit organization” means any

13 organization exempt from taxation under section 501(c)

14 of the In terna l Revenue Code of 1954;

15 (3) the term  “ damage or injury” includes physical,

16 nonphysical, economic,, and noneconomic damage; SiSh.

the term  “ S ta te” means each of the several

18 S tates, the D istrict of Columbia, the Commonwealth of

19 Puerto  Rico, the Virgin Islands, Guam, American

20 Samoa, the Northern M ariana Islands, any .other terri-

21 tory or possession of the United States, or any political

22 subdivision of any such State, territory, or possession.

O

6
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1 0 0 th  CONGRESS O
1st  S e s s io n  O *

Entitled the “ Volunteer Protection Act of 1987” .

IN  T H E  S E N A T E  OF T H E  U N IT E D  STA TES

Apr il  7 (legislative day, March  30), 1987

Mr. Me l c h e r  introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
E ntitled  the “Volunteer Protection Act of 1987” .

1 B e it enacted by the Senate and House of Representa-

2 Lives of the United States of Am erica in  Congress assembled,

3 SECTION 1. SH ORT TITLE.

4 This Act m ay be cited as the “ Volunteer Protection Acf

5 of 1987” .

6 SEC. 2. FIN D IN G S AND PU RPO SE.

7 (a) F in d in g s .— The Congress finds and declares that—

8 (1) within certain S tates, the willingness of volun-

9 teers to offer their services has been increasingly de-

10 terred by a perception that they thereby put personal

11 assets at risk in the event of liability actions against

12 the organization they serve;



1 (2) as a result of this perception, many nonprofit

2 public and private organizations and governm ental en-

3 tities, including voluntary associations, social service

4 agencies, educational institutions, local governments,

5 foundations, and other civic programs, have been ad-

6 versely affected through the withdrawal of volunteers

7 from boards of directors and service in other capacities;

8 (3)-th e  contribution of these programs to their

9 communities is thereby diminished, resulting in fewer

10 and higher cost programs than would be obtainable if

11 volunteers were participating;

12 (4) the unpredictability of liability awards and doc-

13 trines has added to the high cost of liability insurance

14 by m aking it difficult for insurers and self-insurers to

15 project their liability w ith any degree of confidence and

16 has adversely affected the ability of nonprofit organiza-

17 tions to obtain liability insurance coverage for volun-

18 teer directors and officers with respect to their personal

19 capacities; and

20 (5) because Federal funds are expended on useful

21 and cost-effective social service program s which

22 depend heavily on volunteer participation, protection of

23 voluntarism  through clarification and limitation of the

24 personal liability risks assumed by the volunteer in

2
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1 connection w ith such participation is an appropriate

2 subject for Federal encouragement of State reform.

3 (b) P u r p o s e .— I t  is the purpose of this Act to promote

4 the interests of social service program beneficiaries and tax-

5 payers and to sustain the availability of programs and non-

6 profit organizations and governmental entities which depend

7 on volunteer contributions by encouraging reasonable reform

8 of State laws to provide immunity from civil liability to vol-

9 unteers serving w ith nonprofit organizations and governmen-

10 tal entities for actions undertaken in goud faith on behalf of

11 such orgE nizations.

12 SEC. 3. NO PR EEM PTIO N  O F STATE TORT LAW.

13 Nothing in this A ct shall be construed to preem pt the

14 laws of any S tate  governing tort liability actions.

0 SEC. 4. LIM ITATION ON LIA B ILITY  FO R VOLUNTEERS!

16 (a) I m m u n it y  f o r  V o l u n t e e r s .— Except as provided

17 in subsection (b), any volunteer of a nonprofit organization or

18 governmental entity shall be immune from civil liability in

19 any action brought in any court on the basis of any act or

20 omission resulting in damage or injury to any person if—

21 (1) such individual was acting in good faith and

22 within the scope of such individual’s official functions

23 and duties with the organization or entity; and

24 (2) such damage or injury was not caused by will-

25 ful and wanton misconduct by such individual.

3



1 (b) C o n c e r n in g  R e s p o n s ib il it y  o f  V o l u n t e e r s

2 W i t h  R e s p e c t  t o  O r g a n iz a t io n s .— Nothing in this sec-

3 tion shall be construed to affect any civil action brought by

4 any nonprofit organization or any governmental entity

5 against any volunteer of such organization or entity.

6 (c) N o E f f e c t  o n  L ia b il it y  o f  Or g a n iz a t io n .—

7 Nothing in this section shall be construed to affect the

8 liability of any nonprofit organization or governmental entity

9 with respect to injury caused to any person.

10 SEC. 5. c e r t i f i c a t i o n  r e q u i r e m e n t  a n d  r e d u c t i o n  o f

11 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

12 (a) C e r t i f i c a t io n .— (1) Subject to paragraph (2),

13 before the beginning of each fiscal year, commencing with

14 fiscal year 1989, each State shall certify to the Secretary of

15 H ealth  and H um an Services that it has enacted, adopted, or

16 otherwise has in effect S tate law which substantially com-

17 plies w ith section 4(a).

18 (2) In  the case of a S tate whose legislature does not

19 meet in regular session between the date of the enactm ent of

20 this Act and before the beginning of fiscal year 1989, such

21 S tate shall provide the certification referred to in paragraph

22 (1) before the beginning o.’ each fiscal year commencing after

23 fiscal year 1989.

24 (b) R e d u c t io n  o f  A l l o t m e n t .— If a S tate fails to

25 provide certification as required under subsection (a), the
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1 Secretary shall reduce by 1 percent the fiscal year allotment

2 which would otherwise be made to such State to carry out

3 the Social Services Block Grant Program  under title XX of

4 the Social Security Act.

5 (c) R e a l l o t m e n t  t o  C e r t if y in g  S t a t e s .— W ith

6 respect to any reduction made under subsection (a), the Sec-

7 retary  shall allot such funds among States which provide cer-

8 tification referred to in subsection (a) in proportion to the

9 amount otherwise allotted to such S tates.

10 SEC. 6. D EFIN ITIO N S.

11 / 'P o r  purposes of this Act—

1 2 /  (1) the term  “volunteer'’ means an individual per-

1/3 forming services for a nonprofit organization or a gov-

14 em m ental entity who does not receive compensation,

15 \  or any other thing of value in lieu of compensation, for 

such services (other than reimbursement for expenses 

actually incurred or honoraria not to exceed $300 per 

year for government service), and such term includes a 

volunteer serving as a director, officer, trustee, or 

direct service volunteer;

(2) the term “ nonprofit organization” means any 

organization exempt from taxation under section 501(c) 

of the Internal Revenue Code of 1954;

(3) the term “ damage or injury” includes physical, 

nonphysical, economic, and noneconomic damage; jSSfr'
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(4) the term “ S ta te” means each of the several 

S ta tes, the D istrict of Columbia, the Commonwealth of 

Puerto  Rico, the Virgin Islands, Guam, American 

Sam oa, the Northern Mariana Islands, any other terri­

tory or possession of the United States, or any political 

subdivision of any such State, territory, or possession.
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January 22, 1988

Tom Smith 
Patrol Director 
Maverick Patrol 
P.O. Box 81071 
College AK 99708
Re: Senate Bill 346; House Bill 340
Dear Tom:

I have cogitated about the two problems you directed to my 
attention. Hopefully the solutions proposed below will be of use to 
you.

As I understand them, the two problems are as follows:
1. Immunity for the Organization. Some attorneys testifying 

before the L & C Committee yesterday raised the specter of a candy 
striper in a hospital pulling the plug on a respirator, and asking if 
this legislation would exempt the hospital from liability in such a 
case. I'm not sure that this example has a basis in reality: The 
candy stripper would not be considered a "member" of the hospital 
(while the candy striper organization would appropriately be pro­
tected) , and the candy striper would not be "providing first aid, 
search, rescue, or other emergency services." If this is the only 
example of the problem, I would prefer to meet it head on rather than 
diddle with the language of the bill to meet a highly improbable 
scenario.

The bigger problem, it seems to me, is whether non-profit 
organizations that provide medical assistance on a "fee-for-services- 
rendered" basis would be protected for acts of their "members." Such 
organizations would include the Lutheran hospital in Fairbanks and the 
Sisters of Providence hospital in Anchorage. We have no interest in 
providing immunity to those who charge for their services, one way to 
solve the problem would be to add a third proviso to the bill, which 
would read: "(3) the organization does not receive compensation for 
the services it provides to the public." or "(3) the organization does 
not receive compensation from the persons for whom it provides the 
services." This would distinguish ski patrols and the civil air
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Tom Smith 
January 22, 1987 
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patrol from "non-profit" organizations that charge for services. Try 
it out and see what you think.

2. Use of the Word "Regardless". You indicated that someone 
had a problem with the use of the word "regardless". The same meaning 
could be had by deleting the word "regardless" and putting "or not" 
after "whether". That section of the bill would then read; ". . . 
other emergency services, whether or not the organization or its 
members are under a preexisting duty to render assistance . . . "  The 
meaning is precisely the same, and

the word "regardless" has been eliminated.

We also discussed the effects of H.R. 911 and the state 
legislation that has been introduced to comply with H.R. 911 if 
it is adopted. I am enclosing a copy of the letter I sent to 
Tom Moyer and Katherine Reardon, along with the printout from 
the BillCast database. While the proposed legislation certainly 
wouldn't hurt us, I agree with you that the combination could be 
fatal to our bills.

Well, use this stuff as you see best. If you think direct 
contact between staff and me would be helpful, that's OK. I 
prefer to minimize the voices with which we speak, and I know 
that you and Bob will do a great job. If you need anything 
else, let me know.

Very truly yours,

Marc Bond
Enc.
cc: Bob Janes



TITLE 26

INTERNAL REVENUE CODE

SUBTITLE A—INCOME TAXES—Continued
CH A PTER  1—NORM AL TA XES AND SURTAXES—Continued 

SUBCHAPTER F-EXEM PT ORGANIZATIONS

Part

I.
II.

m.

General rule.
Private foundation].
Taxation o f business income o f certain ex­

empt organizations.

Part
IV. Fannera’ cooperatives.
V. Shipowners’ protection and indemnity as­

sociations.
VI. Political organizations.

VII. Certain homeowners associations.

1576 Amendment P ub .L  94-453, Title XXI, 
{ 2101(d), Oct. 4, 1976, 90 Stal. 1899, added part 
VII heading.

1975 Amendment Pub.L. 93-625, § 10(d), 
Jan. 3, 1975, 88 Stat. 2119, added part VI head­
ing.

1969 A m endm ent Pub.L. 91-172, T itle I, 
§ 1010) (58), Dec. 30, 1969, 83 S ta t 532, added 
part II heading, and redesignated former parts II , 
111 and IV as p a rts 'II I ,  IV and V, respectively.

P a r t  I—G e n e r a l  R u le

Sec.
501.

502.
503.
504.

Exemption from tax on corporations, 
certain trusts, etc.

Feeder organizations.
Requirements for exemption.
Status after organization ceases to 

qualify for exemption under scc-

See.

505.

tion 501(c) (3) because of substan­
tial lobbying.

Additional requirements for orga­
nizations described in paragraph 
(9), (17), or (20) of section 501(c).

1969 Amendm ent Pub.L. 91-172, Title I, 
§ 1010) (61), Dec. 30, 1969, 83 Stat. 532, struck 
out item relating to section 504.

-1-lav1 7 r"

1984 Amendment Pub.L. 98-369, Title V, 
§ 513(b), July 18, 1984, 98 Stat. 865, added item 
505, applicable to years beginning after Dec. 31, 
1984.

1976 Amendment P u b .L  94-455, Title X III, 
5 1307(d)(3)(B), Oct. 4, 1976, 90 S ta t 1728, 
added item 504.

§ 501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation—An organization described in subsection (c) or (t’l 
or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied under section 502 or 503.

(b) Tax on unrelated business income and certain other activities.—An orga­
nization exempt from taxation under subsection (a) shall oe subject to tax to the . 
extent provided in parts II, III, and VI of this subchapter, but (notwithstanding parts 
II; III, and VI of this 6ubchapter) shall be considered an organization exempt from 
income taxes for the purpose of any law which refers to organizations exempt from 
income taxes.

(c) List of exempt organizations.—The following organizations art referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1
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26 § 501 INCOME TAXES

(I) under such Act as amended and supplemented before July 18, 
1984, or

(II) under this title without regard to any provision of law which is 
not contained in this title and which is not contained in r revenue Act, 
or

(B) is described in subsection (/).
(2) Corporations organized for the exclusive purpose of holding title to 

property, collecting income therefrom, and turning over the entire amount 
thereof, less expen :.s, to an organization which itself is exempt under this 
section.

(3) Corporations, and any community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, scientific, testing for public 
safety, literary, or educational purposes, or to foster national or international 
amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of state­
ments), any political campaign on behalf of any candidate for public office.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, or recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football players), not organized for profit and no part of the net 
earnings of which inures to the benefit of any private shareholder or individual.

(7) Clubs organized for pleasure, recreation, and other nonprofitable pur­
poses, substantially all of the activities of which-a; e for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating u nc .r the lodge system, and
(B) providing for the payment of life, sick, accident, or other benefits to 

the members of such society, order, or association or their dependents.
(9) Voluntary employees' beneficiary associations providing for the payment 

of life, sick, accident, or other benefits to the members of such association or 
their dependents or designated beneficiaries, if no part of the net eamings of 
such association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, or associations, operating under the 
lodge system—

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers’ retirement fund associations of a purely local character, if—
(A) no part of their net earnings inures (other than through payment of 

retirement benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of amounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists
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Act 43 amended and supplemented before July l8>

tie without regard to any provision of law which w 
is title and which is not contained in a revenue a c i ,

•lbeection (/).
ed for the exclusive purpoee of holding title to 
| therefrom, and turning over the entire amount 

organization which itself is exempt under this
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of amounts collected from members for the Bole purpose of meeting losses and 
expenses.

(B) In the case of a mutual or cooperative telephone company, subparagraph 
{A) shall be applied without taking into account any income received or ac­
crued—

(1) from a nonmember telephone company for the performance of commu­
nication services which involve members of the mutual or cooperative 
telephone company,

111) from qualified pole rentals, or
(ill) from the sale of display listings in a directory furnished to the 

members of the mutual or cooperative telephone company.
(C) In the case of a mutual or cooperative electric company, subparagraph (A) 

shall be applied without taking into account any income received or accrued 
fro i qualified pole rentals.

(D) For purposes of this paragraph, the term ' ‘qualified pole rental" means 
any rental of a pole (or other structure used to support wires) if such pole (or 
other structure)—

(I) is used by the telephone or electric company to support one or more 
wires which are used by such company in providing telephone or electric 
services to its members, and

(ii) is used pursuant to the rental to support one or more wires (in 
addition to the wires described in clause (i)) for use in connection with the 
transmission by wire of electricity or of telephone or other communications. 

For purposes of the preceding sentence, the term "rental" includes any sale of 
the right to use the pole (or other structure).

(13) Cemetery companies owned and operated exclusively for the benefit of 
their members or which are not operated for profit; and any corporation 
chartered sole!' • for the purpose of the disposal of bodies by burial or cremation 
which is not p.emitted by its charter to engage in any business not necessarily 
incident to that purpose, no part of the net earnings of which inures to the 
benefit of any private shareholder or individual.

(14)(A) Credit unions without capital stock organized and operated for mutual 
purposes and without profit.

(B) Corporations or associations without capital stock organized before Sep­
tember 1, 1957, and operated for mutual purposes and without profit for the 
purpose of providing reserve funds for, and insurance of, shares or deposits in—

(1) domestic building and loan associations,
(ID cooperative banks without capital stock organized and operated for 

mutual purposes and without profit,
(ill) mutual savings banks not having capital stock represented by 

shares, or
(iv) mutual savings banks described in section 591(b)

(C) Corporations or associations organized before September 1, 1957, and 
operated for mutual purposes and without profit for the purpose of providing 
reserve funds for associations or banks described in clause (i), (ii), or (iii) of 
subparagraph (B); but only if 85 percent or more of the income is attributable to 
providing such reserve funds and to investments. This subparagraph shall not 
apply to any corporation or association entitled to exemption under subpara­
graph (B).

(15)(A) Insurance companies or associations other than life (including interin­
surers and reciprocal underwriters) if the net written premiums (or, if greater, 
direct written premiums) for the taxable year do not exceed $350,000.

(B) For purposes of subparagraph (A), in determining whether any company 
or association is described in subparagraph (A), such company or association 
Bhall be treated as receiving during the taxable year amounts described in 
subparagraph (A) which are received during such year by all other companies or 
associations which are members of the same controlled group as the insurance 
company or association for which the determination is being .iade.

(C) For purposes of subparagraph (B), the term "contr iled group" has the 
meaning given such term by section 831(b)(2)(B)(ii).

(16) Corporations oiganizcd by an association m.oject tc part IV of this 
subchaptcr or members thereof, for the purpose of financing the ordinary crop

It



operations of such members or other producers, and operated in conjunction 
with such association. Exemption shall not be denied any such corporation 
because it has capital stock, if the dividend rate of such stock is fixed at not to 
exceed the legal rate of interest in the State of incorporation or 8 percent per 
annum, whichever is greater, on the value of the consideration for which the 
stock was issued, and if substantially all Buch stock (other than nonvoting 
preferred stock, the owners of which are not entitled or permitted to participate, 
directly or indirectly, in the profits of the corporation, on dissolution or other­
wise, beyond the fixed dividends) is owned by such association, or members 
thereof; nor shall exemption be denied any such corporation because there is 
accumulated and maintained by it a reserve required by State law or a reason­
able reserve for any necessary purpose.

(17HA) A trust or trusts forming part of a plan providing for the payment of 
supplemental unemployment compensation benefits, if—

(I) under the plan, it is impossible, a t any time prior to the satisfaction of 
all liabilities with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) used for, or 
diverted to, any purpose other than the providing of supplemental unem­
ployment compensation benefits,

(II) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 414(q), and

(ill) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of this clause 
merely because the benefits received under the plan bear a umform relation­
ship to the total compensation, or the basic or regular rate of compensation, 
of the employees covered by the fclan.

(B) In determining whether a plan meets the requirements of subparagraph
(A), any benefits provided under any other plan shall not be .•'ken into considera­
tion, except that a plan shall not be considered discriminatory—

(I) merely because the benefits under the plan which are first determined 
in a nondiscriminatory manner within the meaning of subparagraph (A) are 
then reduced by any sick, accident, or unemployment compensation benefits 
received under State or Federal law (or reduced by a portion of such 
benefits if determined in a nondiscriminatory manner), or

(II) merely because the plan provides only for employees who are not 
eligible to receive sick, accident, or unemployment compensation benefits 
under State or Federal law the same benefits (or a portion of such benefits 
if determined in a nondiscriminatory manner) which such employees would 
receive under such laws if such employees were eligible for such benefits, 
or

(ill) merely because the plan provides only for employees who are not 
eligible under another plan (which meets the requirements of subparagraph
(A)) of supplemental unemployment compensation benefits provided wholly 
by the employer the same benefits (or a portion of such benefits if 
determined in a nondiscriminatory manner) which such employees would 
receive under such other plan if such employees were eligible under such 
other plan, but only if the employees eligible under both plans would make a 
classification which would be nondiscriminatory within the meaning of 
Bubparagraph (A)..

(C) A plan shall be considered to meet the requirements of subparagraph (A) 
during the whole of any year of the plan if on one day in each quarter it satisfies 
such requirements.

(D) The term "supplemental unemployment compensation benefits" means 
only—

(I) benefits which are paid to an employee because of his involuntary 
separation from the employment of the employer (whether or not such 
separation is temporary) resulting directly from a reduction in force, the 
discontinuance of a plant or operation, or other similar conditions, and

(II) sick and accident benefits subordinate to the benefits described in 
clause (i).

26 § 501 INCOME TAXES 4
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(E) Exemption shall not be denied under subsection (a) . j  any organization 
entitled to such exemption as an association described in paragraph (9) of this 
subsection merely because such organization provides for the payment of 
supplemental unemployment benefits (as defined in subparagraph (DXO).

(18) A trust or trusts created before June 25, 1959, forming part of a plan 
providing for the payment of benefits under a pension plan funded only by 
contributions of employees, if—

(A) under the plan, it is impossible, pt any time prior to the satisfaction of 
all liabilities with respect to employees . id e r the plan, for any part of the 
corpus or income to be (within the taxable or thereafter) used for, or 
diverted to, any purpose other than the providing of benefits under the plan,

(B) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated ..>mploy- 
ees (within the meaning of section 414(q)),

(C) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of Bection 414(q)). A 
plan shall not be considered discriminatory within the meaning of this 
subparagraph merely because the benefits received under the plan bear a 
uniform relationship to the total compensation, or the basic or regular rate 
of comi*nsation, of the employees covered by the plan, and

(D) in the case of a plan under which an employee may designate certain 
contributions as deductible—

(I) such contributions do not exceed the amount with respect to 
which a deduction is allowable under section 219(bXS),

(II) recuirementa similar to the requirements of section 
401(kX3)\AXii) are met with respect to Buch elective contributions, and

(III) such contributions are treated as elective deferrals for purposes 
of section 402(g) (other than paragraph (4) thereof).

For purposes of subparagraph (D)(ii), rules similar to the rules of section 
401(kX8) shall apply. For purposes of section 4979, any excesB contribution 
under clause (ii) shall be treated as an excess contribution under a cash or 
deferred arrangement.

(19) A poBt or organization of past or present members of the Armed Forces 
of the United States, or an auxiliary unit or society of, or a trust or foundation 
for, any such post or organization—

(A) organized in the United States or any of its possessions,
(B) at least 76 percent of the members of which are past or pr lent 

members of the Armed 1 'orces of the United StateB and substantially all of 
the other members of which are individuals who are cadets or are spouses, 
widows, or widowers of past or present members of the Armed Forces of 
the United StateB or of cadets, and

(C) no part of the net earnings of which inures to the benefit of Bny 
private shareholder or individual.

(20) an2 organization or trust created or organized in the United States, the 
exclusive function of which is to form part of a qualified group legal services 
plan or plans, within the meaning of section 120. An organization or trust 
which receives contributions because of section 120(cX5XC) shall not be prevent­
ed from qualifying as an organization described in this paragraph merely 
because it provides legal services or indemnification against the cost of legal 
services unassociated with a qualified group legal sendees plan.

(21) A trust or trusts established in writing, created or organized in the 
United States, and contributed to by zr.j p rxnn  ^ -c ep t an insurance company) 
if—

(A) the purpose of such trust or trusts is exclusively—
(i) to satisfy, in whole or in part, the liability of Buch person for, or 

with respect to, claims for compensation for disability or death due to 
pneumoconiosis under Black Lung Acts;

(H) to pay premiums for insurance exclusively covering such liability; 
and

(III) to pay administrative and other incidental expenses of such trust 
(including legal, accounting, actuarial, and trustee expenses) in connec-
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tion with the operation of the trust and the processing of claims against 
such person under Black Lung Acts; and

(B) no part of the assets of the tru st may be used for, or diverted to, any 
purpose other than—

(I) the purposes described in subparagraph (A), or
(II) investment (but only to the extent that the trustee determines 

that a portion of the assets is not currently needed for the purposes 
described in subparagraph (A)) in—

(I) public debt securities of the United States,
(II) obligations of a State or local government which are not in 

default as to principal or interest, or
(III) time or demand deposits in a bank (as defined in section 

581) or an insured credit union (within the meaning of Bection 
101(6) of the Federal Credit Union Act, 12 U.S.C. 1752(6)) located in 
the United States, or

(iii) payment into the Black Lung Disability Trust Fund established 
under section 9501, or into the general fund of the United States 
Treasury (other than in satisfaction of any tax or other civil or criminal 
liability of the person who established or contributed to the trust). 

For purposes of this paragraph the term "Black Lung Acts" means part C of 
title IV of the Federal Mine Safety and Health Act of 1977, and any State law 
providing compensation for disability or death due to pneumoconiosis.

(22) A trust created or organized in the United States and established in 
writing by the plan sponsors of multiemployer plans if—

(A) the purpose of such trust is exclusively—
(i) to pay any amount described in section 4223(c) or (h) of the 

. Employee Retirement Income Security Act of 1974, and
(ii) to pay reasonable and necessary administrative expenses in con­

nection with the establishment and operation of the trust and the 
processing of claims against the trust,

(B) no part of the assets of the trust may be used for, or diverted to, any 
purpose other than—

(i) the purposes described in subparagraph (A), or 
(»?) the investment in securities, obligations, or time or demand 

deposit'’ described in clause (ii) of paragraph (21)(B),
(C) such trust meets the requirements of paragraphs (2), (3), and (4) of 

section 4223(b), 4223(h), or, if applicable, section 4223(c) of the Employee 
Retirement Income Security Act of 1974, and

(D) the trust instrument prorides that, on dissolution of the trust, assets 
of the trust may not be paid other than to plans which have participated in 
the plan or, in the case of a trust established under section 4223(h) of buc*' 
Act, to plans with respect to which employers have participated in the fund.

(23) any1 association organized before 1880 more than 75 percent of the 
members of which are present or past members of the Armed Forces and a 
principal purpose of which is to provide insurance and other benefits to veterans 
or their dependents.

(24) A trust described in section 4049 of the Employee Retirement Income 
Security Act of 1974 (as in effect on the date of the enactment of the 
Single-Employer Pension Plan Amendments Act of 1986).

(25)(A) Any corporation or trust which—
(i) has no more than 35 shareholders or beneficiaries,
(ii) has only 1 class of stock or beneficial interest, and 
(lil) is organized for the exclusive purposes of—

(I) acquiring real property and holding title to, and collecting income 
from, such property, and

(II) remitting the entire amount of income from such property floss 
expenses) to 1 or more organizations described in subparagraph (C) 
which are shareholders of such corporation or beneficiaries of such 
trust.
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(B) A corporation or trust shall be described in subparagraph (A) without 

regard to whether the corporation or trust is organized by 1 or more organiza­
tions described in subparagraph (C).

(C) An organization is described in this subparagraph if such organization 
is—

(I) a qualified pension, profit Bharing, or stock bonus plan that meets 
the requirements of section 401(a),

(II) a governmental plan (within the meaning of section 414(d)), 
(lii) the United States, any State or political subdivision thereof, or

any agency or instrumentality of any of the foregoing,
(Iv) any organization described in paragraph (3), or
(v) any organization described in this paragraph.

(D) A corporation or trust described in this paragraph must permit its 
shareholders or beneficiaries—

(1) to dismiss the corporation’s or trust’s investment adviser, follow­
ing res onable notice, upon a vote of the shareholders or beneficiaries 
holding a majority of interest in the corporation or trust, and 

(il) to terminate their interest in the corporation or trust by either, or 
both, of the following alternatives, as determined by the corporation or 
tru s t

(I) by selling or exchanging their stock in the corporation or 
interest in the trust (subject to any Federal or State securities law) 
to any organization described in subparagraph (C) so long as the 
sale or exchange does not increase the number of shareholders or 
beneficiaries in such corporation or trust above 35, or

(II) by having their stock or interest redeemed by the corpora­
tion or trust after the shareholder or beneficiary has provided 90 
days notice to such corporation or tru s t

(d) Religious and apostolic organizations.—The following organizations are re­
ferred to in subsection (a): Religious or apostolic associations or corporations, if such 
associations or corporations have a common treasury or community treasury, even if 
such associations or corporations engage in business for the common benefit of the 
members, but only if the members thereof include (at ‘he time of filing their returns) 
in their gross income their entire pro rata shares, whether distributed or not, of the 
taxable income of the association or corporation for such year. Any amount so 
included in the gross income of a member shall be treated as a dividend received.

(e) Cooperative hospital service organizations.—For purposes of this title, an 
organization shall be treated as an organization organized and operated exclusively 
for charitable purposes, if—

(1) such organization is organized and operated solely—
(A) to perform, on a centralized basis, one or more of the following 

services which, if performed on its own behalf by a hospital which is an 
organization described in subsection (c)(3) and exempt from taxation under 
subsection (a), would constitute activities in exercising or performing the 
purpose or function constituting the basis for its exemption: data process­
ing, purchasing, warehousing, billing and collection, food, clinical industrial 
engineering, laboratory, printing, communications, record center, and per­
sonnel (including selection, testing, training, and education of personnel) 
services; and

(B) to perform such services solely for two or more hospitals each of 
which is—

(i) an organization described in subsection (c)(3) which is exempt 
from taxation under subsection (a),

(ii) a constituent part of an organization described in subsection (c)(3) 
which is exempt from taxation under subsection (a) and which, if 
organized and operated as a separate entity, would constitute an 
organization described in subsection (c)(3), or

(iil) owned and operated by the United States, a State, the District of 
Columbia, or a possession of the United States, or a political subdivision 
or an agency or instrumentality of any of the foregoing;

(2) such organization is organized nnd operated on a cooperative basis and 
allocates or pays, within 8'/z months after the close of its taxable year, all net 
earnings to patrons on the basis of services performed for them; nnd

7 INCOME TAXES 26 § 501
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A y  r 1  /March 17, 1988 /(? jj/
TO: Senate Community and /Regional Affairs Committee Members
FROM: Senate C&RA StafwRE: CSSB 447 (C&RA) - "An Act relating to liability for damages
or injury resulting from hazardous recreational activities.."
RE: CSSB 448 (C&RA) - "An Act relating to civil liability of
certain volunteers."

These two committee substitutes respond to concerns raised when 
these bills were previously heard by the committee. CSSB 447 has 
had substantial deletion of verbiage but the bill still does the 
same thing. The CS and a mark up of the original bill showing 
the deletions is attached.
Section 1 of CSSB 448 adds subsection (d) which makes plain that 
the immunity provided for volunteers in Section 1 does not 
include applying advanced life support techniques if the 
volunteer is not authorized to do so by law. This addition was 
urged by the Department of Health and Social Services. Section 2 
expands coverage of volunteers helping the state from just 
Division of Parks volunteers to volunteers for any state 
department.
July 1, 1988 effective dates are added to both bills. Senator 
Duncan, the sponsor, supports the changes in both CS's.
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5-U83LLauterbach
3/17/88

Original sponsor: Duncan

BY THE COMMUNITY AND REGIONAL
IN THE SENATE . AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 447 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to liability for damage or injury

resulting from hazardous recreational activities; and 
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.50.250 is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person 
or corporation having a contract, quasi-contract, or tort claim 
against the state may bring an action against the state in the superi­
or court. A person who may present the claim under AS 44.77 may not
bring an action under this section except as set out in AS 44.77.-
040(c). A person who may bring an action under AS 36.30.560 - 36.30.- 
695 may not bring an action under this section except as set out in 
AS 36.30.685. However, an [NO] action may not be brought under this 
section if the claim

(1) is an action for tort, and is based upon an act or
omission of an employee of the state, exercising due care, in the
execution of a statute or regulation, whether or not the statute or 
regulation is valid; or is an action for tort, and based upon the 
exercise or performance or the failure to exercise or perform a dis­
cretionary function or duty on the part of a state agency or an em­
ployee of the state, whether or not the discretion involved is abused;

(2) is for damages caused by the imposition or establish­
ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,
-1- CSSB 447(C&RA)
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false arrest, malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rightsj_

(4) is an action for property damage or personal injury 
arising out of the person's participation in a hazardous recreational 
activity conducted on property owned, managed, or leased by the state.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:
(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for an act of gross negligence by 
the state or an employee of the state that is the proximate cause of 
the damage or injury.

(c) Nothing in this section limits the liability of an indepen­
dent concessionaire, or a person or organization other than the state, 
whether or not the person or organization has a contractual relation­
ship with the state to use the property owned, managed, or leased by 
the state, for injury or damage suffered as a result of a hazardous 
recreational activity operated by the concessionaire, person, or 
organization on property owned, managed, or leased by the state.

(d) In this section,
(1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant;
(2) "participant" means

(A) a participant, regardless of whether the person 
was directly involved in the activity in question at the time of 
the injury or damage;

(B) a person who assists another to participate in the 
activity; or

(C) a spectator who
(i) knew or reasonably should have known that the 

activity created a substantial risk of injury to the 
CSSB 447(C&RA) -2-
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spectator; and

(ii) was voluntarily in the place of risk or,
having the ability to do so, failed to leave.

* Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:
(e) In this section

(1) "hazardous recreational activity" and "participant" 
have the meanings given/irTAS 09.50.250 (dj>>

(2) "municipality" has the meaning given in AS 01.10.060
and includes a public corporation established by the municipality;

(3) "nonprofit entity" means an entity
(A) incorporated under AS 10.20; or
(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954);
(4) "village" means an unincorporated community where at

least 25 people reside as a social unit.
* Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

(f) A person may not bring an action for property damage or
personal injury arising out of the person's participation in a hazar­
dous recreational activity if the action is against

(1) a municipality, or an agent, officer, or employee of a
municipality, and the activity was conducted

(A) by the municipality; or
(B) on property owned, managed, or leased by the 

municipality; or
(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 
ordinance adopted by the municipality for a period of not more than 
five years, or an agent, officer, or employee of the municipality or 
nonprofit entity, and the activity was conducted by the nonprofit

-3- CSSB 447(C&RA)
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entity, or jointly by the municipality and the nonprofit entity, or. 
property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 
that would otherwise exist for an act of gross negligence by a munic­
ipality, a nonprofit entity, or an agent, officer, or employee of a 
municipality or nonprofit entity that is the proximate cause of the 
damage or injury.

* Sec. 5. This Act takes effect July 1, 1988.
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1 IN THE SENATE

2

3

4

5

6

7
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^  SENATE BILL NO. 447 (s/\^

BY DUNCAN

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to liability for damage or in­

jury resulting from hazardous recreational activi­

ties."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended to read:, 1 0

11 Sec. o: 5n.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

12 or corporation having a contract, quasi-contract, or tort claim

13 against the state may bring an action against the state in the superi-

14 or court. A person who may present the claim under AS 44.77 may not

15 bring an action under this section except as set out in AS 44.77.-

16 040(c). A person who may bring an action under AS 36.30.560 - 36.30.-

17 695 may not bring an action under this section except as set out in

18 AS 36.30.685. However, an [NO] action may not be brought under this

19 section if the claim

20 (1) is an action for tort, and is based upon an act or

21 omission of an employee of the state, exercising due care, in the

22 execution of a statute or regulation, whether or not the statute or

23 regulation is valid; or is an action for tort, and based upon the

24 exercise or performance or the failure to exercise or perform a dis-

25 cretionary function or duty on the part of a state agency or an em-

26 ployee of the state, whether or not the discretion involved is abused;

27 (2) is for damages caused by the imposition or establish-

28 ment of a quarantine by the state;

29 (3) arises out of assault, battery, false imprisonment,

SB0447a - 1 - SB 447
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false arrest, malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rights^

(4) is an action for property damage or personal in.jurv 

arising out of the person's participation in a hazardous recreational

activity conducted on property owned, managed, or leased by the state. 

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for

(1) damage or injury suffered by a participant in a hazard­

ous recreational activity if

(A) the damage or injury resulted from a diffep«*fit 

hazardous recreational activity or dangerous condition;

(B) the state or an employee of the state

(i) knew of the different activjfty or condition;

warn the participant;

(C) the part^icipant/^acting reasonably, did not assume 

that damage or injury froiV<ne different activity or condition 

was an inherent risk of/the participation in the hazardous recre­

ational activity;

(2) damage'or injury suffered\n a case in which permission 

to participate iij/rhe hazardous recreational^ctivity was granted for 

a specific fee<f

I) injury suffered to the extent proximfe^ely caused by the 

negligent failure of the state or an employee of the SCT^e to properly 

construct or maintain in good repair a structure, recreational equip- 

<nt or machinery, or substantial work of improvement used Xin the 

nazardous recreational activity fro™ which the damage or injury arSse;

SB 447 SB0447a
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(

e or injury suffered in a case in 

<^state recklessly or with gross 

ion in a',*«il&4zardous-*tfi“glcreational

case in which

lgence pro­

activity; for 

or a iublic an- 

facil-

ities and sĵ jp̂ ices on the property does not in itself 

or grossly negligent promotion; or

an act of gross negligence by the state or an employee 

of the state that is the proximate cause of the damage or injury.

damag 

or an employee o 

moted the participation in 

purposes of this paragraph, asarrttftional 

nouncement or advertisement that merely describes

Cs Nothing in this section limits the liability of £.i indepen­

dent concessionaire, or any person or organization other than the

state, wnether or not the person or organization has a contractual

relationship with the state to use the property owned, managed, or

leased by the state, for injury or damage suffered as a result of a 

hazardous recreational activity operated by the concessionaire, per­

son, or organization on property owned, managed, or leased by the 

state.

(e) In this section,

(1) "hazardous recreational activity" means a recreational

activity that creates a substantial risk of injury to a participant,

:ludes activities such as

contact activities, exceptdiw'Tng, in places 

where or at a time when 111*t'aiards are^jn^provided and reason­

able warning has been given a»*£Tie iiullfdparty should reason­

ably have known that^>ttere was no lifeguard provT3etis^tthe time;

diving into water from other than a diving

SB0447a SB 447
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'1 Jiving platform, or at a place or from a structure 

diving i^prohibited and reasonable warning has been

^airplane flying, animal riding^and equestrian 

activities, archefjs^bicycling, boating, cjyfss-country and down­

hill skiing, gymnastics^sjjang gliding^hockey and roller hockey, 

ice skating, kayaking, motor?5>^d^ehicle racing, off road motor­

cycling, off-road four-wheej^^rivifrg. orienteering, pistol and 

rifle shooting, rock combing and ices ̂ clinfbing, rocketeering, 

rodeo, scuba divir̂ gsf" skateboarding, sky divibc, spelunking, sport 

parachuting, shorts in which it is reasonably r^reseea&le that 

there wiyribe rough bodily contact by participant^^ surfing, 

tracjp^and field sports, trampolining, tree climbing, tr^L rope

Tinging, water skii. g, white water rafting, and wind ^uiflFinj^V^

(2) "participant" means

(A) a participant, regardless of whether the person 

was directly involved in the activity in question at the time of 

the injury or damage;

(B) a person who assists another to participate in the 

activity; or

(C) a spectator who

(i) knew or reasonably should have known th. .« 

activity created a substantial risk of injury to the specta­

tor; and

(ii) was voluntarily in the place of risk or,

having the ability to do so, failed to leave;

(3) "specific fee"

(A) means a fee charged specifically for participation 

in the hazardous recreational activity from which the damage or 

injury arose;

SB 447 -4- SB0447a



1 (B) does not include

2 (i) a fee or “'nsideration charged for a general

3 purpose such as a general park admission charge, a vehicle

4 entry or parking fee, an administrative or group use appli-

5 cation or permit fee, or a fee reasonably necessary for the

6 support of the recreational program that involves the haz-

7 ardous recreational activity;

8 (ii) a fee paid in trust to a municipality for the

9 benefit of a private organization that originates, sponsors,

10 or conducts a hazardous recreational activity.

11 * Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

12 (e) In this section

^  13 (1) "hazardous recreational activity," "participant," and

14 "specific fee" have the meanings given in AS 09.50.250(e);

15 (2) "municipality" has the meaning given in AS 01.10.060

16 and includes a public corporation established by the municipality;

17 (3) "nonprofit entity" means an entity

18 (A) incorporated under AS 10.20; or

19 (B) exempt from taxation under 26 U.S.C. 501(c)(3)

20 (Internal Revenue Code of 1954);

21 (4) "village' means an unincorporated community where at

22 least 25 people reside »s a social unit.

23 * Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

24 (f) A person may not bring an action for property damage or

25 personal injury arising out of the person's participation in a hazar-

26 dot’s recreational activity if the action is against

27 (1) a municipality, or an agent, officer, or employee of a

28 municipality, and the activity was conducted

) 29 (A) by the municipality; or

SB0447a - 5 -  SB 447
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(B) on property owned, managed, or leased by the 

municipality; or

(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 

ordinance adopted by the municipality for a period of not more than 

five years, or an agent, officer, or employee of the municipality or 

nonprofit entity, and the activity was conducted by the nonprofit 

entity, or jointly by the municipality and the nonprofit entity, on 

property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 

that would otherwise exist for

\  (1) damage or injury suffered by a participant in a hazard­

ous recreational activity if

(A) the damage or injury resulted from ar different 

hazardou^recreational activity or dangerous condition;

(ito a municipality, a nonprofit ejrftity, or an agent, 

officer, or employee of the municipality'or nonprofit entity

(iJV knew of the dif^rent activity or condition;

and

(ii) failedbO protect or warn the participant;

and S' 'v

(C) the participant, reasonably, did not assume

that damage or injury from the different activity or condition

was an inherent risk of the participation in the hazardous recre­

ational activity;

v\2) damage or injury suffered in a case which permission 

to paj^cipate in the hazardous recreational activity V s  granted for 

a sj^cific fee;

X  (3) the owner of recreational equipment or macn^ery, a

SB 447 -6- SB044%.
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stmftt^re, or a substantial work of improvement used in jj^’hazardous 

recreational^a^tivity, or an employee of the owner, %fft injury proxi- 

mately caused by thfcsqegligent failure by the or employee to

properly construct or maintain in good rê tdfr the equipment, machin­

ery, structure, or improvement; ~  ^

(4) damage or injur^j^ufferetS^n a case in which a munici­

pality, a nonprofit entitv^or an agent, offiS^r, or employee of a 

municipality or nonprofit entity recklessly or w i t V  gross negligence 

promoted as safejfie participation in a hazardous recreational activi­

ty; for purpjg^es of this paragraph, promotional literature a public 

announcement or advertisement that merely describes the available 

facilities and services on the property does not in itself consti^te 

reckless or grossly negligent promotion; or

an act of gross negligence by a municipality, a non­

profit entity, or an agent, officer, or employee of a municipality or 

^nonprofit entity that is the proximate cause of the damage or injury.

N o t h i n g  i n  (g )  o f  t h i s  s e c t i o n  c r e a t e s  a  d u t y  o f  c a r e  o r  

o a s i s  o f  l i a b i l i t y  f o r  p e r s o n a l  i n j u r y  o r  f o r  d a m a g e  t o  p e r s o n a l

p r o p e r t y .

I, ( W
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3/17/88

Original sponsor: Duncan

IN THE SENATE BY THE COMMUNITY AND 
REGIONAL AFFAIRS COMMITTEE

CS FOR SENATE BILL NO.: 44'8$(C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to civil liability of certain volun­

teers and civil liability for emergency aid; and 
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) An organization and its members are not liable for civil 
damages as a result of an act or omission in providing first aid, 
search, rescue, or other emergency services, regardless of whether the 
organization or members are under a preexisting duty to render assis­
tance, if

(1) the organization exists for the purpose of providing
the service rendered; and

(2) the member provides the service while acting as a 
volunteer member of the organization.

(d) The immunity provided under this section does not apply to 
civil damages that result from providing or attempting to provide any 
of the following advanced life support techniques unless the person
who provided them was authorized by law to provide them:

(1) electric cardiac defibrillation;
(2) administration of antiarrhythmic agents;
(3) intravenous therapy;
(4) intramuscular therapy; or
(5) use of endotracheal intubation devices or esophageal 

airway devices.
-1- CSSB 448(C&RA)
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(e) In this section, "volunteer" means a person who is paid not
more than $500 a year, not including reimbursement for expenses ac­
tually incurred, for providing emergency services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.098. CIVIL LIABILITY OP CERTAIN VOLUNTEERS. (a) ABILITY OP CERI 

D i V  0 *person working as a volunteer for" tHe state/’ for a municipality, or 
for a nonprofit entity is not liable for civil damages as a result of 
an act or omission while acting in good faith and within the person's 
official functions and duties.

(b) This section does not preclude liability for civil damages 
as a result of gross negligence, recklessness, or intentional miscon­
duct .

(c) This section does not affect
(1) a civil action brought by the state, a municipality, or 

a nonprofit entity against, respectively, a volunteer of the state, 
the municipality, or the entity;^.

(2) the liability of the state, a municipality, or a non­
profit entity with respect to injury caused to a person.

(d) In this section,
(1) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by a municipality;
(2) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or
(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954); a .
(3) "volunteer" means a person who is paid not more >bnan

$500 a year, not including reimbursement for expenses actually incur­
red, for services performed for the state, a municipality, or a non­
profit entity.

CSSB <*48(C&RA) -2-
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* Sec. 3. This Act takes effect July 1, 1988.
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Position Paper 
SB 448

For an Act entitled: "An Act relating to civil liability of
certain volunteers."

This Act amends AS 09.65.090 (civil liability for emer­
gency aid) to expand the coverage to a person who provides 
emergency services (e.g., first aid and search and rescue) 
while acting as a volunteer for an organization that exists 
for the purpose of providing the service rendered, regardless 
of whether the organization or members are under a preexisting 
duty to render assistance. Currently, AS 09.65.090 provides 
immunity from liability only to persons who do not have a 
preexisting duty to act.

This Act also amends AS 09.65 by adding a new section 
to provide immunity from liability for civil damages for 
volunteers working for the Division of Parks and Outdoor 
Recreation, Department of Natural Resources; for a munici­
pality; or for a nonprofit entity if the person is acting 
in good faith and within the person's official functions and 
duties. This section does not preclude liability for civil 
damages as a result of gross negligence, recklessness, or 
intentional misconduct.
Impact of Bill

This legislation increases immunity from liability for 
volunteer workers, many of whom have a preexisting duty to 
act and, consequently, are not covered by AS 09.65. It is 
expected that passage of this legislation would increase the 
number of individuals willing to provide volunteer services and 
would decrease the rate of attrition among volunteer workers.
Position

The Department of Health and Social Services supports 
the intent of this legislation. However, the department 
recommends that SB 448 be amended to add the following 
statement:

AS 09..65.090(e) -This section does not appl-y to
persons who provide advanced life support mecical
procedures, including cardiac defibrillation,
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administration of antiarrhythmic agents, intra­
venous therapy, intramuscular therapy, or use of 
esophageal airway devices or endotracheal intuba­
tion devices, or other invasive medical procedures, 
unless the person is authorized by law to perform 
these procedures.

Recommended by:

Date

Approved by:

Date:

ElLrabeth ftarcT, M.N. '
Director 
Division of Public Health

~ } h c fu 4 . 7u h h ^ T U j- n d[yra fli. MunsonMyra
Commissioner 
Department of Health and 
Social Services
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STATE OF ALASKA 
1988' LEGISLATIVE SESSION
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BILL VERSION: 
PUBLISH DATE:
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BILL NO: SB 448 DATE: 3 /2 /8 8

TITLE: »An Act relating to civil CONTACT:
liability of certain 
volunteers."

Col. Robert E. Jent 
269-5641

Search and rescue missions in Alaska are the responsibility of the Alaska State 
Troopers, U.S. Air Force, and U.S. Coast Guard. All three agencies use 
volunteers to aid in the search activities. Probably 70% of all Trooper 
searches are conducted by volunteers acting under the direction of the 
Troopers. The organized volunteers are trained, equipped, and ready on a 
moment's notice. All search and rescue agencies depend on the volunteers. 
Without volunteers our job would be more difficult and time consuming. This 
bill provides the volunteers with a degree of civil protection if someone is 
inadvertently injured during the rescue.

Uncompensated volunteers are often reluctant to assist state agencies dealing 
with emergency services because of a fear of civil liability. Others are 
unwilling to become volunteers for the same reason.

The Department of Public Safety supports this legislation.



STATE OF ALASKA 

1988 LEGISLATIVE SESSION

REQUEST _________

BILL VERSION: SB 4k8
PUBLISH DATE:

FISCAL NOTE

Revision Date: ________________________________
Title: "An Act granting immunity . . . for
_________providing . . . emergency services."
Sponsor: Sen. Duncan_________________________
Requestor: Senate C&RA________________

Agency Affected: Public Safety
BRU: Alaska State Troopers______

Components: Detachments____________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY88 FY89 FY90 FY91 FY92 FY93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No increase or decrease in the level of expenditures in anticipated as a result of the 
passage of this legislation.

Prepared by: 
Division:

Francis C. Allan
Alaska State Troopers

Approved by Commissioner 
Agency: Public Safety

Phone:
Date:

269-5691
2/23/88

Date:

Distribution: (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)
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BY THE COMMUNITY AND REGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 367 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to optional exemptions from munic­
ipal taxes."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.45.050(b) is amended to read:

(b) A municipality may by ordinance
(1) classify boats and vessels for the purposes of taxation 

and may establish the assessed valuation of boats and vessels on the 
basis of their registered or certificated net tonnage;

(2) classify and exempt from taxation
(A) the property of an organization not organized for 

business or profit-making purposes and used exclusively for 
community purposes if the income derived from rental of that 

property does not exceed the actual cost to the owner of the use 
by the renter;

(B) historic sites, buildings, and monuments;
(C) land of a nonprofit organization ujed for agricul­

tural purposes if rights to subdivide the land are conveyed to 
the state and the conveyance includes a covenant restricting use 

of the land to agricultural purposes only; rights conveyed to the 
state under this subparagraph may be conveyed by the state only 
in accordance with AS 38.05.069(c);

(3) exempt personal property from taxation;
(4) exempt business inventories from taxation;

(5) classify as to type and exempt or partially exempt any
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or all types of motor vehicles from taxation^

(6) classify as to type and exempt or partially exempt any 
or all inventories produced from the processing or manufacturing in 
the state of a natural resource originating in the state;

(7) exempt, for a period not to exceed five years, personal 
property used in the processing of fisheries resources from up to 100 

percent of the rate of taxes levied on other property; for purposes of 
this paragraph "fisheries resources" includes all aquatic plants and 
animals.
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IN THE SENAT

■ SENATE BILL NO. 447

BY DUNCAN

IN THf LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to liability for damage or in­

jury resulting from hazardous recreational activi­

ties ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

or corporation having a contract, quasi-contract, or tort claim 

against the state may bring an action against the state in the superi­

or court. A person who may present the claim under AS 44.77 may not 

bring an action under this section except as set out in AS 44.77.-

040(c). A person who may bring an action under AS 36.30.560 - 36.30.-

695 may not bring an action under this section except as set out in

AS 36.30.685. However, an [NO] action may not be brought under this 

section if the claim

(1) is an action for tort, and is basei upon an act or

omission of an employee of the state, exercising due care, in the

execution of a statute or regulation, whether or not the statute or 

regulation is valid; or is an action for tort, and based upon the 

exercise or performance or the failure to exercise or perform a dis­

cretionary function or duty on the part of a state agency or an em­

ployee of the state, whether or not the discretion involved is abused;

(2) is for damages caused by the imposition or establish­

ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,
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1 false arrest, malicious prosecution, abuse of process, libel, slander,

2 misrepresentation, deceit, or interference with contract rights^

3 (4) is an action for property damage or personal injury

4 arising out of the person's participation in a hazardous recreational

5 activity conducted on property owned, managed, or leased by the state.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for » - *________ — — —

(1) damage or injury suffered by a participant in a^hazard; 

is recreational activity if

(A) the damage or injury resulted frotn a/Dif ferent 

hazar&^us recreational activity or dangerous^^ndptlon;

[) the state or an employee x5r ther :state

4) knew of the difjrerent^ctivity or condition;

(ii) faiI>gd/to protect or warn the participant;

(C) tĥ r participant,\acting reasonably, did not assume 

that damage o. /inju<py from the different activity or condition 

was an inherenty<isk of the participation in the hazardous recre- 

ationalactiyity;

(2)y/damage or injury suff-£jed— i-n a casfk tn ulii eh- pnmrrssi on 

to particip^e^inthe hazardous recreational activityywas granted for 

a specific fee;

(3) injury suffered to the extent proximately c\psed by the 

^gligent failure of the state or an employee of the&feafe to\properly

construct or maintain in good repair a^s-trtTcture, recreational Vquip- 

ment or machinery, or substaAfc-ial work of improvement used in Nfhe 

hazardous recreatipnalTactivity f *om which the damage or injury arose^y
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2

3

4

5

6

7

8 

9

10

11

12

“13

14

15

16

17

18

19

20 

21 

22 

23

1 (4) damage or injury suffered Juj^er'case in which the^'state 

or an employe<of the state re clUĵ e-S'Ty or with gp>as''negligence pro­

moted the participatioft^ijr^a hazardojis—'recreational activity; for 

purposes of thi^j3aragraph^prt5moTri«cia3. literature or a public an- 

nouncemep£''or advertisement that merely descrTi>oi the available facil­

ities and §edrvices on the property does not in itself "Ct>RS£itute a 

reckjerss or grossly negligent promotion; or

¥  an act of gross negligence by the state or an employee 

of the state that is the proximate cause of the damage or injury.

(d) Nothing in this section limits the liability of an indepen­

dent concessionaire, or any person or organization other than the 

state, whether or not the person or organization has a contractual 

relationship with the state to use the property owned, managed, or 

leased by the state, for injury or damage suffered as a result of a 

hazardous recreational activity operated by the concessionaire, per­

son, or organization on property owned, managed, or leased by the 

state.

(e) In this section,

(1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant* 

includes activities such as

water contact activities, excjyrfe—ttlving, in places 

where or at a time wTT&n-i^eguarjLS'-'are not provided and reason­

able warning has beeij^tven or tlT&^injured party should reason­

ably have Jyietfn that there was no lifeguard^pTwtided at the time;

(B) diving into water from other than a divTrrtg^ board
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or\diving platform, or at a place or from a structure where 

diving\sis prohibited and reasonable warning has been given;

C) airplane flying, animal riding and eqtfestrian 

activities, archery, bicycling, boating, cross-cptifitry and down­

hill skiing, gymnasrxcs, hang gliding, hockey and roller hockey, 

ice skating, kayaking, motorized veh>dle racing, off-road motor­

cycling, off-road four-wheel ̂ R^ving, orienteering, pistol and 

rifl,( shooting, rock cliptiSing and^slce climbing, rocketeering, 

rodeo, scuba divings skateboarding, sky discing, spelunking, sport 

parachuiing^ffports in which it is reasonably\foreseeable that 

there be rough bodily contact by participant^ surfing,

t i ^ k  and f:eld sports, trampolining, tree climbing, trcte rope 

swinging, waier skiing, white water rafting, and wind surfing;

14 (2) "participant means

15 (A) a participant, regardless of whether the person

16 was directly involved in the activity ir. question at the time of

17 the injury or damage;

18 (B) a person who assists another to participate in the

19 activity; or

20 (C) a spectator who

21 (i) knew or reasonably should have known that the

22 activity created a substantial risk of injury to the specta-

23 tor; and

24 (ii) was voluntarily in the place oi risk or,

25 having the ability to do so, failed to leave;

26 (3) "specific fee"

27 (A) means a fee charged specifically for participation

28 in the hazardous recreational activity from which the damage or

29 injury arose;
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1 (B) does not include

2 (i) a fee ox- consideration charged for a general

3 purpose such as a general park admission charge, a vehicle

4 entry or parking fee, an administrative or group use appli-

5 cation or permit fee, or a fee reasonably necessary for the

6 support of the recreational program that involves the haz-

7 ardous recreational activity;

8 (ii) a fee paid in trust to a municipality for the

9 benefit of a px’ivate organization that originates, sponsors,

10 or conducts a hazardous recreational activity.

11 * Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

12 (e) In this section

13 (1) "hazardous recreational activity," "participant," and

14 "specific fee" have the meanings given in AS 09.50.250(e);

15 (2) "municipality" has the meaning given in AS 01.10.060

16 and includes a public corporation established by the municipality;

17 (3) "nonprofit entity" means an entity

18 (A) incorporated under AS 10.20; or

19 (B) exempt from taxation under 26 U.S.C. 501(c)(3)

20 (Internal Revenue Code of 1954);

21 (4) "village" means an unincorporated community where at

22 least 25 people reside as a social unit.

23 * Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

24 (f) A person may not bring an action for property damage or

25 personal injury arising out of the person's participation in a hazar-

26 dous recreational activity if the action is against

27 (1) a municipality, or an agent, officer, or employee of a

28 municipality, and the activity was conducted

29 (A) by the municipality; or

SB0447a  - 5 -  SB 447



uage or injury suffered by a participant in a h*Czard

oufi recnsntional activity i

the damage or injury resulted fr

a munic

SB044

(B) on property owned, managed, or leased by the 

municipality; or

(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 

ordinance adopted by the municipality for a period of not more than 

five years, or an agent, officer, or employee of the municipality or 

mnprofit entity, and the activity was conducted by the nonprofit 

entity, or jointly by the municipality and the nonprofit entity, on 

property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 

that would otherwise exist for • • •

different

hazardous\recreational activity or dangerous eontition;

ipality, a nonprofrr entity , or an agent, 

ofit entity

or condition;

f the municipality ,or nonpi 

Ew of the different activi

(ii) fai\ledXp protect /or warn

(C) the participant, acting reasonably,

nt activity

was an inherent risk of the participation in the hazardous recre= 

at'aonal actxivity; \ / n. J

\ damage or injury suffered in a casein which permission

to participate in the hazardous recreational activity was granted for 

a spec^ic fee; \

/  (3) the owner of recreational equipment or machinery, a

SB 447



^tructureSspr a substantial work of improvement used in a haxlrdous 

recreational activity, or an employee of the owner, for^jrfTjury^pfoxi- 

mately caused D^'<hesqegligent failure by the owpdr 9 * ^  employee to 

properly construct or m&^qtain in good repaj^j£>e equipment, machin­

ery, structure, or improvemer

(4) damage or injury 'kĵ fTebojl in a case in which a munici­

pality, a nonprofit entity, at an a^-qnt, officer, or employee of a 

municipality or nonprofit entity recklessly or wixlv gross negligence 

promoted as safe tb^participation in a hazardous recreational activi­

ty; for purpptfe^/of this paragraph, promotionalN literature or £tsj>ublic 

announc^irfent/or advertisement that merely describes the available 

facilitip^ and services on the property does not in itself constitute

y'a nr ______

an act of gross negligence by a municipality, a non­

profit entity, or an agent, officer, or employee of a municipality or
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ALASKA RAILROAD c o r p o r a t i o n

P.O. Box 7-2111 • Anchorage, Alaska 99510-7069

VIA TELECOPY

March 17. 1988

Honorable Arliss Sturgulewski
Chairman, Senate Community & Regional Affairs Committee 
Pouch V
Juneau, Alaska 99811
Re: SB 447, An Act Relating to Liability for Damage or

Injury Resulting from Hazardous Recreational Activities

Dear Arliss,
I understand that Senate Bill No. 447 will be considered by 
your committee this afternoon. Thank you for this opportuinity 
to express support for the legislation on the behalf of the 
Alaska Railroad Corporation ("ARRC").
As you know, SB 447 will protect the state and municipalities 
by placing limitations on their liability to those who engage 
in hazardous recreational activities on public lands and in 
public facilities. Examples include airplane flying, animal 
riding, archery, bicycling, boating, gymnastics. etc. By 
encouraging public authorities to open their lands and 
facilities for these activities. SB 447 will directly benefit 
tens of thousands of recreationalists and help maintain a 
tradition of active and vigorous Alaska living.
Since we anticipate that others will do a better job of 
generally explaining how litigation prosecuted by a few has 
closed indoor and outdoor recreational opportunities for many 
in Alaska, I would like to discuss the "no trespass" policy 
which ARRC has been forced to implement on its lands and 
facilities in light of the risk and reality of lawsuits by 
unauthorized users. Clearly, this is not a policy we are fond 
of enforcing. However, unless legislative relief is 
forthcoming, ARRC must act responsibility to protect its assets 
and income by continuing to deny access to rail lands and 
facilities for recreational use.
The Alaska Railroad Corporation owns and operates more than 500
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miles of track winding through remote wilderness areas and
congested urban settings. The property 100 feet either side
from the center line of the track is called the
"right-of-way." Currently, railroad rights-of-way are 
offlimits to joggers, walkers, biclyclers, hikers, hunters, 
fishermen, three-wheelers, snowmobilers, berry pickers, and 
others out of concern for their safety and the safety of our 
train crews and passengers. The most dangerous portion of the 
right-of-way is, of course, its roadbed. The roadbed consists 
of gravel or ballast and supports rails and ties. Trains 
passing over the roadbed cannot stop quickly or swerve to avoid 
people. Although trains are huge machines, environmental
conditions can muffle sounds, whistles, and other train 
noises. Snowmachines, three-wheelers, and joggers with head 
sets pose special problems because approaching trains may not 
be heard over the roar of private vehicles or radios. Flying 
debris stirred up by passing trains is also a safety concern. 
Also, trains do not usually run according to a fixed 
timetable. Trains can come from any direction at any time. 
For these reasons, safety will always require that 
recreationalists keep a safe distance from the roadbed.
Nonetheless, there are land parcels, facilities such as 
walkways fixed to bridges, climbing rocks, tidelands, and other 
portions of the right-of-way which ARRC could open for 
recreational use and access if protection from unwarranted 
litigation was assured. These lands and facilities are not 
inherently dangerous, but have beon offlimits for fear trial 
attorneys will cite a growing list of troublesome court 
decisions and argue that some unknown dona^r lead to a client's 
injury or that the practice of opening other rail properties to 
public use also "invited" or "attracted" their client to the 
roadbed area where injury resulted.
We regret that the majority of hikers, fishermen, hunters, 
canoeists, snowmachiners, mushers, and others who do exercise 
caution as they enjoy their activities bear the brunt of closed 
recreation opportunities and our "no trespass" policy. SB 447 
cap make a difference and is important legislation for a 
traciuionally open Alaska.
As a technical matter, we recommend that the definition of 
"hazardous recreational activity" be modified to either include 
additional activities or adopt a broad, generic standard. 
Activities which may have been overlooked include 
snowmachining, mushing, all-terrain vehicle operation, rock 
climbing, and windsurfing.
Finally, SB 447 will permit liability against the state or 
municipality for "an act of gross negligence... that is the 
proximate cause of the damage or injury." Section 2(b)(5); 
section 4(g)(5). To truly effect its purpose to encourage the 
opening of public lands and facilities for recreation these
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sections should be changed to: "a willful or malicious act by
the [state or municipality] or an employee of the [state or 
municipality] that is the sole cause of the damage or injury."
Clearly, this exception to a general limitation of liability is 
intended to prevent public authorities from actively taking 
steps to injure recreationalists. Unfortunately, "gross 
negligence" will not effect that purpose without subjecting 
public authorities to arguments by trial attorneys that acts of 
simple negligence are really acts of gross negligence. There 
is simply too much room left for argument as to what is 
"simple" and what is "gross" negligence. For example, will a 
torougn be subjected to liability for opening its hockey rink 
for "pick up" games if it fails to supervise a group of 
unsupervised teenagers who have been known to suffer injuries 
on other occasions? Is that "gross" negligence? Courts will 
disagree and, of equal importance, public authorities will be 
put to the same tremendous expense of defending lawsuits under 
this exception as presently drafted as they do today. As it 
stands now, SP 447's effectiveness may be entirely vitiated by 
the wording of this single exception.
A public authority's defense costs are not significantly 
defrayed by an award of partial attorney's fees against 
unsuccessful claimants who frequently cannot afford to pay. 
And these costs cannot be assessed against trial attorneys who 
may advise injured recreationalists to pursue claims of "gross" 
negligence, even if a claim is mariginal or unfounded. Concern 
about depleting public budgets through payment of 
unreimburseable defense costs will continue to be a deterrent 
to many recreational activities. On the other hand, a "willful 
or malicious" standard will better effect the purpose of this 
legislation, discourage spurious litigation, and encourage the 
opening of public lands and facilities for recreatonal 
activities by signficantly reducing the risk of adverse claims 
and ,.elated defense costs.
Thank you again for this opportunity to comment. We are 
hopeful that SB 447 will be amended in these important respects 
and reported favorably from your committee. I have asked our 
legislative liaison, Rick Urion, to present this letter to you 
on my behalf. We will stand by here to help address questions 
which may be raised by our letter or Rick's comments.
Sincerely,

F.G. Turpin 
President & CEO

cc: Mr. Rick Urion



firrfKK NKfoKT

FIRST COMMITTEE OF REFERRAL
Date of 5-DAY NO1]
IN ACCORDANCE WITH UNIFORM RULE 2!
**FISCAL NOTE(S) ATTACHED_______ ** FVKTK**
IN ACCORDANCE WITH AS 24.037035 
(see below)
2/16/83 DATE TURNED INTO OFFICE
Mr. President:

\ r t

CScRA Committee considered SB
liability for damage or injury resulting from hazardous recreational 
activities

and recommended: />.
[ ] replace with CS 4 7  s 7 h  Ln [] same title 

[] new title
[ ] attached amendment(s) and 

[ ] do pass
[ ] do not pass
[ ] no recommendation
M  individual recommendations
[ ] further referral to___________________________________
[ ] letter of intent adopted and attached
** Committee [ ] attached or [ ] adopted fiscal note(s)

[ ] zero [ ] fiscal impact
MEMBERS SIGNING DO PASS OTHER RECOMMENDATIONS

-7 2 #  / ^ c _
7 7 T

Chairman signatures i recommendation
[ ] Committee Backup Attached



FIRST COMMITTEE OF REFERRAL
Date of 5-DAY N^T/CE
IN ACCORDANCE WITH UNIFORM RULE 23

FURTHER: JUDICIARY
**FISCAL NOTE(S) ATTACHED **
IN ACCORDANCE WITH AS 24.08.035 
(see below)
2/16/88 DATE TURNED INTO OFFICE
Mr. President:

C&RA Committee considered 88 ^ 8
civil liability of certain volunteers

and recommended:
] replace with C S ______________________________ [] same title

[] new title
] attached amendment(s) and
do pass 
do not pass 
no recommendation 
individual recommendations 
further referral to
letter of intent adopted and attached

** Committee [ ] attached or [ ] adopted fiscal note(s)
[ ] zero [~] fiscal impact

MEMBERS SIGNING DO PASS OTHER RECOMMENDATIONS

{ 7 U / £ J

[ ] Committee Backup Attached



1

2
3

4

5

6

7

8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Introduced: 2/16/88
Referred: Community and Regional Affairs

and Judiciary

5 - 1484B

IN THE SENATE BY DUNCAN

SENATE BILL NO. 448

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil liability of certain volun­

teers ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) An organization and its members are not liable for civil 

damages as a result oi an act or omission in providing first aid, 

search, rescue, or other emergency services, regardless of whether the 

organization or members are under a preexisting duty to render assis­

tance, if' r

volunteer member of the organization.

(d) In this section, "volunteer" means a person who receives 

financial consideration of not more than $500 a year, not including 

reimbursement for expenses actually incurred, for providing emergency 

services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.098. CIVIL LIABILITY OF CERTAIN VOLUNTEERS. (a) A

person working as a volunteer for the division of parks and outdoor 

recreation, Department of Natural Resources, for a municipality, or

for a nonprofit entity is not liable for civil damages as a result of

an act or omission while acting in g o a n d  within the person's

ofc&i-e’Fai functions and duties. C t

(1) the organization exists for the purpose of providing

the service rendered; and

(2) the member provided the service while acting as a

SB0448a - 1 - SB 448



(b) This section does not preclude liability for civil damages 

as a result of gross negligence, recklessness, or intentional miscon­

duct .

(c) This section does not affect

(1) a civil action brought by the state, a municipality, or 

a nonprofit entity against, respectively, a volunteer of the division 

of parks and outdoor recreation, the municipality, or the entity;

(2) the liability of the state, a municipality, or a non­

profit entity with respect to injury caused to a person.

(d) In this section,

(1) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by a municipality;

(2) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or

(B) exempt from taxation under 26 U.S.C. 501(c)(3) 

(Internal Revenue Code of 1954);

(3) "volunteer" means a person who receives financial 

consideration of not more than $500 a year, not including reimburse-

448 -2- SB0448a



BY SENATO R DUNCAN

• 'A n  A c t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  o f  c e r t a i n  v o l u n t e e r s . "  

S e c t i o n  1 .

P r o v i d e s  p r o t e c t i o n  f r o m  c i v i l  l i a b i l i t y  f o r  c e r t a i n  
o r g a n i z a t i o n s  ( C i v i l  A i r  P a t r o l ,  N a t i o n a l  s k i  P a t r o l ,  S e a  D o g s ,  
e t c . )  a n d  t h e i r  m e m b e r s .  C u r r e n t l y  t h e s e  o r g a n i z a t i o n s  m a y  f a c e  
c i v i l  l i a b i l i t y  f o r  a n  a c t  o r  o m i s s i o n  i n  p r o v i d i n g  f i r s t  a i d ,  
s e a r c h ,  r e s c u e ,  o r  o t h e r  e m e r g e n c y  s e r v i c e s .

S e c t i o n  2 .

E x t e n d s  p r o t e c t i o n  t o  v o l u n t e e r s  f o r  t h e  d i v i s i o n  o f  p a r k s  
a n d  o u t d o o r  r e c r e a t i o n ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  f o r  
m u n i c i p a l i t i e s ,  a n d  c e r t a i n  n o n p r o f i t  e n t i t i e s .  H o w e v e r ,  t h i s  
p r o t e c t i o n  d o e s  n o t  p r e c l u d e  a  v o l u n t e e r s  l i a b i l i t y  f o r  c i v i l  
d a m a g e s  a s  a  r e s u l t  o f  g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  
i n t e n t i o n a l  m i s c o n d u c t .

A n  a g e n c y ,  m u n i c i p a l i t y ,  o r  n o n p r o f i t  e n t i t y  c o u l d  s t i l l  b e  
h e l d  l i a b l e .

A " v o l u n t e e r "  m e a n s  a  p e r s o n  w h o  r e c e i v e s  f i n a n c i a l  
c o n s i d e r a t i o n  o f  n o t  m o r e  t h a n  $ 5 0 0  a  y e a r ,  n o t  i n c u l d i n g  
r e i m b u r s e m e n t  f o r  e x p e n s e s  a c t u a l l y  i n c u r r e d ,  f o r  s e r v i c e s  
p e r f o r m e d  f o r  a  m u n i c i p a l i t y  o r  n o n p r o f i t  e n t i t y .

Senate Bill 448
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J I L L  E .  M I C K E L S E N  
H O W A R D  A .  L A Z A R

June 29, 1987

Ronald M. Sturtz, Esq.
Hannoch Weisman
4 Becker Farm Road
Roseland, New Jersey 07068-3788
Re: Coverage of ski patrollers under the Good Samaritan laws
Dear Ron:

I read with interest yours dated June 24, 1987, to Walter with 
copies to the other members of the National Legal Committee. In 
particular, I appreciated your enclosure of the decision in Praet v. 
Borough of Savreville. It reflects, as the case indicates, a 1971 
Alaska decision entitled Lee v. State, 490 P.2d 1206 (Alaska 1971). 
Based on the Lee case, I have consistently advised ski patrollers that 
they are not protected by the Good Samaritan law as construed by the 
Alaska Supreme Court.

As you will recall, this matter came up in correspondence to 
Warren Bowman, National Medical Advisor, from Walter Gregg dated 
October 16, 1986. At that time, I sent a copy of the Lee case to 
Walter, along with the suggestion that we discuss the Good Samaritan 
situation at our next meeting. A copy of my correspondence to Walter 
is enclosed.

I look forward to our potential meeting during the winter of 
1987-88.

Very truly yours
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDB:bv:spia001
Encl.
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August 28, 1987

Ron Dippold
Regional Director, South East Region 
National Ski Patrol System, Inc.
8318 Counterpane Lane 
Juneau, Alaska 99801
Re: Coverage of Ski Patrollers under the Good Samaritan Act.
Dear Ron:

It has come to my attention that the topic of the Good Samaritan 
Act came up at the Alaska Division Board Meeting recently held in 
Juneau. I apologize for my inability to attend that meeting, but I 
had a prior commitment made in January of this year for that week.

The Good Samaritan Act (AS 09.65.090) has been the topic of
extensive correspondence between Division legal advisors in recent
months. It is an important question, because patrollers have the 
right to know the potential liability they may incur by participating 
in ski patrol activities.

Based on a 1971 case decided by the Alaska Supreme Court, I have 
consistently taken the position that it is doubtful whether ski 
patrollers, either voluntary or professional, have any protection 
under Alaska's Good Samaritan Act. In Lee v. State, a State Trooper 
was called to the scene of an incident involving a lion attack against 
a carnival goer. The Trooper used his pistol to kill the lion. 
Unfortunately, in so doing, he also wounded the carnival goer. In its
opinion, the Alaska Supreme Court held that the purpose of the Good
Samaritan statutes is to induce voluntary rescue by removing the fear 
of potential liability of those that are not under some preexisting 
duty rescue. The court held that the Trooper could be held liable 
based on simple negligence, because he was under a duty to go to the 
aid of the carnival goer. Thus, the Good Samaritan statute was held 
inapplicable.

A ski patroller who is on duty and in the ski patrol uniform has 
an existing obligation to rescue injured individuals in the area or on 
the trails. Since patrollers have this duty, I believe it most likely
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the Alaska Supreme Court would rule patrollers are not protected by 
the Good Samaritan Act.

It should be noted that patrollers who are state-certified 
Emergency Medical Technicians (AS 18.08.086) or Paramedics (AS 
08.64.366) are protected against liability for simple negligence by 
separate state statutes.

I have enclosed a copy of a monograph titled "The Legal Respon­
sibility of Ski Patrollers," which was published in three installments 
in Frozen Slats two seasons ago. In addition, I have enclosed corre­
spondence between myself and Walter Gregg, National Legal Counsel, and 
Ron Sturtz, Eastern Division Legal Counsel, concerning the Good 
Samaritan Act. I note with interest that Ron was successful in having 
the New Jersey Legislature specifically name volunteer ski patrollers 
as being protected by the Good Samaritan Act.

If you have further questions on this topic, or any other legal 
matters relating to the ski patrol, please do not hesitate to contact 
me.

Very truly yours,
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDBrbv:ski42
Encl.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 12, 1988

SUBJECT: Civil liability of volunteers
(Work Order No. 5-1484)

TO: Senator Jim Duncan
FROM: Edward H. Hein

Legislative Counsel

Enclosed is the draft bill I discussed with your assistant, 
Dale Staley, relating to providing immunity for volunteers 
of municipalities and nonprofit organizations. The draft 
also incorporates provisions of HB 340, introduced by 
Representative Davis, that extends coverage under the Good 
Samaritan law to emergency services volunteers, such as ski 
patrol, search and rescue units, and independent volunteer 
fire department personnel.
Note that the definition I have provided for "nonprofit 
entity" at page 2, lines 11-14 makes reference to Section 
501(c) of the Internal Revenue Code, which exempts nonprofit 
organizations from federal income taxes. Section 501(c) 
encompasses numerous types of organizations, which are 
spelled out in paragraphs (1) - (25) (see attached copy of 
IRS code). Nonprofits are often referred to as sec. 
501(c)(3) organizations, but the federal bill (H.R. 911) I 
was given to use as a model defines nonprofits by reference 
to all of sec. 501(c). You may wish to consider whether you 
want to include all 25 types of organizations described in 
501(c) within the immunity provided in your bill.
If I may be of further assistance, please feel free to con­
tact me at your convenience.

Enclosure
EHH:gc 
WKG1:023



SENATE HO. 2T10S

A n Act exempting volunteers of certain organizations from 

liability for damages under certain conditions and supplem ent­

ing P. L. 1959, c. 90 (C. 2A.-53A-7 et seq.).

B e r r  e x a c t e d  by the Senate and General Assembly of the State 
of New Jersey: .. •
• I? a. Notwithstanding any other provision of law to the contrary, 
no person serving without compensation, other than reimbursement 
for actual expenses, as a trustee, director, officer or voluntary 
member of any board, council or governing body of any nonprofit 
corporation, society or association as provided in P. L. 1959, c. 90 
(C. 2A:53A-7 to 2A.-53A-11), or nonprofit federation council or 
affiliated group composed of these organizations or a voluntary 
association as provided by P. L. 1979, c. 172 (C. 18A:ll-3) or to a 
conference under the jurisdiction of such a voluntary' association, 
shall be liable for damages resulting from the exercise of judg­
ment or discretion in connection with the duties of his office unless 
the actions evidence a reckless disregard for the duties imposed 
by the position.
b. Notwithstanding any provisions of law to the contrary, no 

person who provides volunteer service or assistance-for any non­
profit corporation, society or association as provided in P. L. 
1959, c. 90 (C. 2A:53A-7 to 2A:53A-11), or nonprofit federation 
council or affiliated group composed of these organizations or a 
voluntary association as provided by P. L. 1979, c. 172 (C. 
ISA :11—3) or to a conference under the jurisdiction of such a 
voluntary association shall be liable in any action for damages as a
30. NJSJL  2A:S3A-7.1.

142



SECOND ANNUAL SESSIO N -1987 Ch. 87
result of his acts of commission or omission arising out of and in 
the course of his rendering the volunteer service or assistance. 
Nothing* in this subsection shall be deemed to grant immunity to 

any person causing damage by his willful, wanton or grossly 
negligent act of commission or omission. 
Nothing in this subsection shall be deemed to grant immunity to 

any person causing damage as the result of his negligent operation 
of a motor vehicle. 
2.31 This act shall take effect immediately and shall apply to any 

cause of action arising on or after that date.
Approved April 6,1987. • ■ •• • * d

TORT - LIABILITY AND MALPRACTICE 
Exempts volunteers of certain organizations from civil liability 
under certain conditions. ' * ( " ’’7 • ’' "

. Assambiy Insurance Committa*
Statement Senate, No. 2705— L.1987, c. 87

This bill would give humanity to unpaid trustees, directors, officers, .

or voluntary members of (1) any board, council, or governing body of 

any nonprofit corporation, society or association; or (2) a nonprofit 

federation, council o r affiliated group composed of these organizations; 

or (3) a  voluntary interscholastic sports organisation  o r a  conference 
• . within the jurisdiction of a voluntary in terscholarstic sports organiza- •. .. 

tion. Im m unity would he extended to these individuals fo r any damages 

resulting from the exercise of judgment o r discretion in connection with 
the duties of their office, unless the actions evidence a reckless disregard 
for the duties imposed by the position.

The bill 'also would extend immunity to individuals /ho provide 

volunteer service or assistance for any nonprofit corporation, society 

or association, or for a nonprofit federation, council or affiliated trroup 

composed of these organizations or a voluntarv interscholastic athletic 

association or a conference affiliated with an interscholastic athletic 
association. These volunteers would not be given imm unity for any act 
of commission or omission which is willful, w anton or grossly negligent 

or for negligence in connection with the operation  of a m otor vehicle.

Nonprofit organizations have recently experienced difficulty in 

attracting and keeping qualified individuals to  serve as officers and on 

boards of directors of nonprofit and charitab le  associations because of 

the potential exposure to lawsuits which ex ists . Exposure to liability 

in these cases often racani that the ind iv idual’s own assets a re  placed 

in jeopardy, and many individuals have been reluctan t to subject them­

selves to this risk. By giving immunity to trustees, officers, directors, 

and other uncompensated volunteers, the bill’s purpose is to perm it non- 
'■rotit and charitable orgnnizations to continue to a ttrac t able people to i
lerve in these capacities. !



C 13—1 i § 1—C. 2A :62A-6

P. L. 1986, CHAPTER 13, approved May 12,1086.

1986 Senate Ho. 1678 (Second Official Copy Reprint)
Axr A c t  providing civil immunity from liability to certain volunteer 
athletic coaches 'and officials* and supplementing Title 2A of 
the New Jersey Statutes.

1 Be it  e x a c t e d  by the Senate and General Assembly of the State
2 of Neiu Jersey:
1 1. a. Notwithstanding any provisions of law to the contrary, no
2 person who provides services or assistance 'free of charge, except
3 for reimbursement of expanses,* as an athletic coach *[or]# V
4 manager", or official* for a sports team"£, free of charge, except
5 for reimbursement of expenses.]’* 'which is organized or perform-
6 ing pursuant to a non-profit or similar charter* shall be liable in 
6a any civil action for damages "to a player or participant" as a  re- 
68 suit of his acts of commission or omission arising  out of and in the 
6c course of his rendering that service o r assistance.
7 b. The provisions of subsection a. of this section shall apply not
8 only to organized sports competitions, but shall also apply to prac-
9 tice and instruction in that sport.
10 c. Nothing in this section shall be deemed to grant immunity to
11 any person causing damage by his willful, wanton, or grossly
12 negligent act of commission or omission", nor to any coach, man-
13 ager, or official who has not participated in a safety orientation
14 and training program established by the league or team with
15 which he is affiliated*.
16 *d. Nothing in this section shall be deemed to grant immunity
17 to any person causing damage as the result of his negligent opera-
13 tion of a motor vehicle.

EXPLANATION— M atter enclosed in  bold-faced b ra c k e ts  C thns] in  th e  above b ill 
is no t enacted  and  is intended to b e  o m itte d  in tb e  law.

M atte r p rin ted  in  italics lliiu  is  n ew  m a tte r .
M atter enclosed in asterisks o r  stars has been a d o p te d  as fo llow s:

• — Senate com m ittee am endm ents adopted M arch  2-1, 1986 .
* • — Senate am endm en t adopted  April 7, 1 9 8 6 .

  1

19 e. Nothing in this section shall be deemed to grant immunity
20 to any person for any damage caused by that person permitting a
21 sport competition or practice to be conducted without supervision.
22 f. Nothing in this act shall apply to an athletic coach, manager,
23 or official who provides services or assistance as part of a public
24 or private educational institution’s athletic program.*
L 2. This act shall take eifect immediately.
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P. L. 19S7, CHAPTER 239, approved August 17, 10.S7 
19S7 Assembly No. 371S {Official Ca,py Reprint)

A n - ■ A c t  exempting’ certain sports officials from liability for 
damages under certain conditions.

1 B e i t  e x a c t e d  by the Senate and General Assembly of the State
2 of }!ew Jersey:
1 1. Notwithstanding any provisions of law to the contrary, ’tnô "’
2 *a* person who is accredited as a sport official by a voluntary asso-
3 ciation as provided by P. L. 1979, c. 172 (C. 18A:ll-3) and who
4 serves that association, a conference under the jurisdiction of the
5 association, or a public entity as defined in Title 59 of the New
6 Jersey Statutes in the capacity of a sports official, whether or not
7 compensated for his services, shall *not'* be liable in any action for
8 damages as a result of his acts of commission or omission arising
9 out of and in the course of his rendering the services. Nothin? in
10 this act shall be deemed to grant immunity to any person causL g
11 damage by his willful, wanton, or grossly negligent act of commis-
12 sion or omission, nor to any person causing damage as the result of
13 his negligent operation of a motor vehicle.
1 2. This act shall take effect immediately and shall apply to all
2 causes of action arising on or after the effective date.

E.TPL.VNATION— M atter enclosed in  bold-faced  b racke ts  [ th u s ]  in  the above b ill 
is n o t unacted  and is in tended  to be om itted  in  th e  law.

M atte r prin ted  in italics thus is new m a tte r .
M atter enclosed in  asterisks o r stars has b e e n  adop ted  as follow s:

•— Assembly com m ittee am endm ents ad o p ted  M arch a , 1987.

t
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100th CONGEESS U  T )  Z \ 4  4
1st Session H .  K .  j l l

To encourage the States to enact legislation to grant immunity from personal civil
liability, under certain circumstances, to volunteers working on behalf of
nonprofit organizations and governmental entities.

IN  T H E  H O U SE  OF R E P R E S E N T A T IV E S

F e b r u a r y  2, 1987

Mr. P o r t e r  (for himself, Mr. P u r s e l l , Mr. E d w a r d s  of Oklahoma, Mr. D e n n y  
S m it h , Mr. L a g o m a r s in o , Mr. T o w n s , Mr. M u r p h y , Mr. F e ig h a n , Mr. 
W o r t l e y , Mr. Mr a z e k , Mr. P e n n y , Mr. E c k a r t , Mr. S u n ia , Mrs. 
J o h n so n  of Connecticut, Mr. P a c k a r d , Mrs. B e n t l e y , Mrs. V u c a n o - 
v ic h , Mr. A t k in s , Mrs. C o l l in s , Mr. E s p y , Mr. R o b in s o n , Mr. P a s h - 
a y a n , Mr. D a r d e n , Mr. M y e r s  of Indiana, Mr. B e v il l , Mr. W e l d o n , and 
Mr. D a n ie l ) introduced the following bill; which was referred jointly to the 
Committees on the Judiciary and Ways and Means

May 27, 1987

Additional sponsors: Mr. H e n r y , Mr. Ma r t in e z , Mr. Q u il l e n , Mr. E v a n s , Mr. 
B il ir a k is , Mr. G r e e n , Mr. B ia g g i , Mr. D a v is  of Illinois, Mr. Sa x t o n , 
Mr. K il d e e , Mr. H i l e e , Mr. S h u m w a y , Mr. I n h o f e , Mrs. R o u k e m a , Mr. 
C r a n e , Mr. R ic h a r d s o n , Mr. G o o d l in g , Mr. Ma r l e n e e , Mr. D a v is  of 
Michigan, Mr. B a r t l e t t , Mr. C h a n d l e r , Mr. H o l l o w a y , Mr. S t u m p , 
Mrs. Mo r e l l a , Mr. C l in g e r , Mr. G a l l o , Mr. L u ja n , Mr. P e p p e r , Mr. 
C a r p e r , Mr. S e n s e d r e n n e r , Mr. K o l b e , Mr. Sm it h  of New Jersey, 
Mr. Ya t r o n , Mr. B o e h l e r t , Mr. H y d e , Mr. U p t o n , Mr. S c h u l z e , Mr. 
McC l o s k e y , Mr. L a t t a , Mr. B l il e y , Mr. B a d h a m , Mr. R a v e n e l , Mr. 
McK in n e y , Mr. St a l l in g s , Mr. J a c o b s , Mr. E m e r s o n , Mr. B o u l t e r , 
Mr. G ray  of Illinois, Mr. B u r t o n  of Indiana, Mr. F u s t e r , Mrs. Ma r t in  of 
Dlinois, Mr. S u n d q u is t , Mr. H a s t e r t , Mr. R o e , Mr. P e t r i , - Mr. R o w ­
lan d  of Connecticut, Mr. H o r t o n , Mr. L o w e r y  of California, Mr. S o l a r z , 
Mr. G ra n d y , Mr. F a w e l l , Mr. C l a r k e , Mr. Mil l e r  of Washington, Mr. 
R e g u l a , Mr. B u n n in g , Mr. McC o l l u m , Mrs. Me y e r s  of Kansas, Mr. L i- 
p in s k i , Mr. K o l t e r , Mr. Ma c Ka y , Mr. S c h u e t t e , Mr. B u e c h n e r , Mr. 
D o n n e l l y , Mr. L e w is  of Georgia, Mr. Ya t e s , and Mrs. S m it h  of 
Nebraska
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A BILL
To encourage the S tates to enact legislation to grant immunity 

from personal civil liability, under certain circumstances, to 

volunteers working on behalf of nonprofit organizations and 

governm ental entities.

1 B e it enacted by the Senate and House of Representa-

2 tives of the United States of Am erica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This A ct mav be cited as the “Volunteer Protection Act

5 of 1987” .

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) F indings.— The Congress finds and declares that—

8 (1) within certain States, the willingness of volun-

9 teers to offer their services has been increasingly de-

10 terred  by a perception that they thereby put personal

11 assets a t risk in the event of liability actions against

12 the organization they serve;

13 (2) as a  result of this perception, many nonprofit

14 public and private organizations and governmental en-

15 tities, including voluntary associations, social service

16 agencies, educational institutions, local governments,

17 foundations, and other civic programs, have been ad-

18 versely affected through the ■withdrawal of volunteers

19. from boards of directors and service in other capacities;

20 (3) the contribution of these programs to their

21 communities is thereby diminished, resulting in fewer



1 and higher cost program s than would be obtainable if

2 volunteers w ere participating;

3 (4) the unpredictability of liability awards and doc-

4 trines has added to the high cost of liability insurance

5 by making it difficult for insurers and self-insurers to

6 project their liability with any degree of confidence and

7 has adversely affected the ability of nonprofit organiza-

8 tions to obtain liability insurance coverage for volun-

9 teer directors and officers with respect to their personal

10 capacities; and

11 (5) because Federal funds are expended on useful

12 and cost-effective social service programs which

13 depend heavily on volunteer participation, protection of

14 voluntarism through clarification and limitation of the

15 personal liability risks assumed by the volunteer in

16 connection w ith such participation is an appropriate

17 subject for Federal encouragem ent of State reform.

18 (b) P u r p o s e .— I t  is the purpose of this Act to promote

19 the interests of social service program beneficiaries and tax-

20 payers and to sustain the availability of programs and non-

21 profit organizations and governmental entities which depend

22 on volunteer contributions by encouraging reasonable reform

23 of State laws to provide immunity from civil liability to vol-

24 unteers serving w ifh nonprofit organizations and govemmen-

3
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1 tal entities for actions undertaken in good faith on behalf of

2 such organizations.

3 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

4 N othing in this Act shall be construed to preem pt the

5 laws of any S tate  governing tort liability actions.

6 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

(a) I m m u n i t y  f o r  V o l u n t e e r s .— E xcept as provided

8 in subsection (b), any volunteer of a nonprofit organization or

9 governm ental entity shall be immune from civil liability in

10 any action brought in any court on the basis of any act or

11 omission resulting in damage or injury to any person if—

12 (1) such individual was acting in good faith and

13 within the scope of such individual’s official functions

14 and duties with the organization or entity; and

l o ’ *' *’ (2) such damage or injury was not caused by will-

16 ful and wanton misconduct by such individual.

17 (b) C o n c e r n i n g  R e s p o n s i b i l i t y  o f  V o l u n t e e r s

18 W i t h  R e s p e c t  t o  Or g a n i z a t i o n s .— Nothing in this sec-

19 tion shall be construed to affect any civil action brought by

20 any nonprofit organization or any governmental entity

21 against any volunteer of such organization or entity.

22 (c) N o E f f e c t  o n  L i a b i l i t y  o f  Or g a n i z a t i o n .—

23 Nothing in this section shall be construed to affect the liabil-

24 ity of any nonprofit organization or governmental entity with

25 respect to injury caused to any person.
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1 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

2 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

3 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

4  before the beginning of each fiscal year, commencing with

5 fiscal year 1989, each State shall certify to the Secretary of

6 H ealth and H um an Services that it has enacted, adopted, or

7 otherwise has in effect State law which substantially com-

8 plies with section 4(a).

9 (2) In  the case of a S tate whose legislature does not

10 meet in regular session between the date of the enactm ent of

11 this Act and before the beginning of fiscal year 1989, such

12 State shall provide the certification referred to in paragraph

13 (1) before the beginning of each fiscal year commencing after

14 fiscal year 1989.

15 (b) R e d u c t i o n  o f  Al l o t m e n t .— If a S tate  fails to

16 provide certification as required under subsection (a), the

17 Secretary shall reduce by 1 percent the fiscal year allotment

18 which would otherwise be made to such State to carry out

19 the Social Services Block G rant Program  under title X X  of

20 the Social Securitv Act.y

21 (c) RE ALLOTMENT TO CERTIFYING STATES.— W ith

22 respect to any reduction made under subsection (a), the Sec-

23 retary shall allot such funds among States which provide cer-

24 tification referred to in subsection (a) in proportion to the

25 amount otherwise allotted to such States.

I ||R o n  wo



1 SEC. 6. DEFINITIONS.

2 F o r purposes of this Act—

3 (1) the term  “ volunteer” means an individual per-

4 /  forming services for a nonprofit organization or a gov-
/

5 ernm ental entity who does not receive compensation,

6 \ or any other thing of value in lieu of compensation, for
\

7 ^ such services (othpr than reimbursement for expenses

8 y ' actually incurred or honoraria not to exceed $300 per

9 ) year for governm ent service), and such term  includes a

ljo volunteer serving as a director, officer, trustee, or

11 direct service volunteer;

12 (2) the term  “nonprofit organization” means any

13 organization exempt lfom taxation under section 501(c)

14 of the In ternal Revenue Code of 1954;

15 (3) the term “ damage or injury” includes physical,

16 nonphysical, economic, and noneconomic damage; SSp.

the term “ S ta te” means each of the several

18 S tates, the D istrict of Columbia, the Commonwealth of

19 Puerto  Rico, the Virgin Islands, Guam, American

20 Sam oa, the Northern M ariana Islands, any .other terri-

21 torv or possession of the United States, or any political

22 subdivision of any such State, territory, or possession.

O
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1 0 0 t h  CON( RESS O  O  
1 s t  S e s s i o n

Entitled the “Volunteer Protection Act of 1987”.

IN THE SENATE OF THE UNITED STATES
A p r il  7 (legislative day, Ma r c h  30), 1987

Mr. Me l c h e r  introduced the following bill; which was read twice and referred to
the Committee on the Judic:ary

A BILL
E ntitled  the “ Volunteer Protection Act of 1987” .

1 B e it enacted by the Senate and House of Representa-

2 tives of the U nited States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4  This Act m ay be cited as the “Volunteer Protection Acf

5 of 1987” .

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) F i n d i n g s .— I  he Congress finds and declares that—

8 (1) within certain S tates, the willingness of volun-

9 teers to offer their sendees has been increasingly de-
o  J

10 terred by a perception that they thereby put personal

11 assets a t risk in the event of liability actions against

12 the organization they sen re;



2
1 (2) as a result of this perception, many nonprofit

2 public and private organizations and governm ental en-

3 tities, including voluntary associations, social sendee

4 agencies, educational institutions, local governments,

5 foundations, and other civic programs, have been ad-

6 versely affected through the withdrawal of volunteers

7 from boards of directors and service in other capacities-

8 (3)"the contribution of these programs to their

9 communities is thereby diminished, resulting in fewer

10 and higher cost programs than would be obtainable if

11 volunteers were participating;

12 (4) the unpredictability of liability awards and doc-

13 trines has added to the high cost of liability insurance

14 by m aking it difficult for insurers and self-insurers to

15 project their liability w ith any degree of confidence and

16 has adversely affected the ability of nonprofit organiza-

17 tions to obtain liability insurance coverage for volun-

18 teer directors and officers with respect to their personal

19 capacities; and

20 (5) because Federal funds are expended on useful

21 and cost-effective social service programs which

22 depend heavily on volunteer participation, protection of

23 voluntarism  through clarification and limitation of the

24 personal liability risks assumed by the volunteer in

S O'J'J IS



1 connection with such participation is an appropriate

2 subject for Federal encouragement of State reform.

3 (b) P u r p o s e .— It is the purpose of this Act to promote

4 the interests of social service program beneficiaries and tax-

5 payers and to sustain the availability of programs and non-

6 profit organizations and governmental entities which depend

7 on volunteer comributions by encouraging reasonable reform

8 of State laws to provide immunity from civil liability to vol-

9 unteers serving w ith nonprofit organizations and governmen-

10 tal entities for actions undertaken in good faith on behalf of

11 such organizations.

12 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

13 Nothing in this Act shall be construed to preem pt the

14 laws of any S ta te  governing tort liability actions.

0 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.---

16 (a) Im m u n i t y  f o r  V o l u n t e e r s . — Except as provided

17 in subsection (b), any volunteer of a nonprofit organization or

18 governmental entity shall be immune from civil liability in

19 any action brought in any court on the basis of any act or

20 omission resulting in damage or injury to any person if—

21 (1) such individual was acting in good faith and

22 within the scope of such individual's official functions

23 and duties with the organization or entity; and

24 (2) such damage or injury wfas not caused by will-

25 ful and wanton misconduct by such individual.



(b) CoNCErNiNG R e s p o n s i b i l i t y  o f  V o l u n t e e r s  

W i t h  R e s p e c t  t o  Or g a n i z a t i o n s .— Nothing in this sec­

tion shall be construed to affect any civil action brought by 

any nonprofit organization or any governmental entity 

against any volunteer of such organization or entity.

(c) N o E f f e c t  o n  L i a b i l i t y  o f  Or g a n i z a t i o n .—

L
7 Nothing in this section shall be construed to affect the 

8 liability of any nonprofit organization or governmental entity 

9 with respect to injury caused to any person.

10 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

11 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

12 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

13 before the beginning of each fiscal year, commencing with

14 fiscal year 1989, each S tate  shall certify to the Secretary of

15 H ealth  and Hum an Services that it has enacted, adopted, or

16 otherwise has in effect S tate law which substantially com-

17 plies w ith section 4(a).

18 (2) In  the case of a S tate whose legislature does not

19 m eet in regular session between the date of the enactm ent of

20 this Act and before the beginning of fiscal year 1989, such

21 State  shall provide the certification referred to in paragraph

22 (1) before the beginning of each fiscal year commencing after

23 fiscal year 1989.

24 (b) R e d u c t i o n  o f  A l l o t m e n t .— If a State fails to

25 provide certification as required under subsection (a), the

4
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1 Secretary shall reduce by 1 percent the fiscal year allotment

2 which would otherwise be made to such State to carry out

3 the Social Services Block G rant Program  under title XX of

4 the Social Security Act.

5 (c) R e a l l o t m e n t  t o  C e r t i f y i n g  S t a t e s .— W ith

6 respect to any reduction made under subsection (a), the Sec-

7 retary shall allot such funds among States which provide cer-

8 tification referred to in subsection (a) in proportion to the

9 amount otherwise allotted to such States.

10 SEC. 6. DEFINITIONS.

11 / ' 'P u r  purposes of this Act—

1 2 /  (1) the term “ volunteer” means an individual per­

l/3 forming services for a nonprofit organization or a gov-

14 em m ental entity who does not receive compensation,

15 \  or any other thing of value in lieu of compensation, for 

such services (other than reimbursement for expenses 

actually incurred or honoraria not to exceed $300 per 

year for government service), and such term includes a 

volunteer serving as a director, officer, trustee, or 

direct service volunteer;

(2) the term “ nonprofit organization” means any 

organization exempt from taxation under section 501(c) 

of the Internal Revenue Code of 1954;

(3) the term “ damage or injury” includes physical, 

nonphysical, economic, and noneconomic damage; js s s t

5



1 (4) the term “ S ta te” means each of the several

2 S tates, the District of Columbia, the Commonwealth of

3 Puerto  Rico, the Virgin Islands, Guam, American

4 Sam oa, the Northern Mariana Islands, any other terri-

5 tory or possession of the United States, or any political

6 subdivision of any such State, territory, or possession.

O
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January 22, 1988

Tom Smith 
Patrol Director 
Maverick Patrol 
P.O. Box 81071 
College AK 99708
Re: Senate Bill 346; House Bill 340
Dear Tom:

I have cogitated about the two problems you directed to my 
attention. Hopefully the solutions proposed below will be of use to 
you.

As I understand them, the two problems are as follows:
1. Immunity for the Organization. Some attorneys testifying 

before the L & C Committee yesterday raised the specter of a candy 
striper in a hospital pulling the plug on a respirator, and asking if 
this legislation would exempt the hospical from liability in such a 
case. I'm not sure that this example has a basis in reality: The 
candy stripper would not be considered a "member" of the hospital 
(while the candy striper organization would appropriately be jro- 
tected), and the candy striper would not be "providing first aid, 
search, rescue, or other emergency services." If this is the only 
example of the problem, I would prefer to meet it head on rather than 
diddle with the language of the bill to meet a highly improbable 
scenario.

The bigger problem, it seems to me, is whether non-profit 
organizations that provide medical assistance on a "fee-for-services- 
rendered" basis would be protected for acts of their "members." Such 
organizations would include the Lutheran hospital in Fairbanks and the 
Sisters of Providence hospital in Anchorage. We have no interest in 
providing immunity to those who charge for their services. One way to 
solve the problem would be to add a third proviso to the bill, which 
would read: "(3) the organization does not receive compensation for 
the services it provides to the public." or "(3) the organization does 
not receive compensation from the persons for whom it provides the 
services." This would distinguish ski patrols and the civil air



De la n e y . W iles . Ha y e s . R e itm an  a Br u b a k e r . In c .

Tom Smith 
January 22, 1987 
Page 2

patrol from "non-profit" organizations that charge for services. Try 
it out and see what you think.

2. Use of the Word "Regardless". You indicated that someone 
had a problem with the use of the word "regardless". The same meaning 
could be had by deleting the word "regardless" and putting "or not" 
after "whether". That section of the bill would then read: " . . .  
other emergency services, whether or not the organization or its 
members are under a preexisting duty to render assistance . . . "  The 
r._aning is precisely the same, and

the word "regardless" has been eliminated.

We also discussed the effects of H.R. 911 and the state 
legislation that has been introduced to comply with H.R. 911 if 
it is adopted. I am enclosing a copy of the letter I sent to 
Tom Moyer and Katherine Reardon, along with the printout from 
the BillCast database. While the proposed legislation certainly 
wouldn't hurt us, I agree with you that the combination could be 
fatal to our bills.

Well, use this stuff as you see best. If you think direct 
contact between staff and me would be helpful, that's OK. I 
prefer to minimize the voices with which we speak, and I know 
that you and Bob will do a great job. If you need anything 
else, let me know.

Very truly yours,

Marc Bond
Enc
cc: Bob Janes



TITLE 26 

INTERNAL REVENUE CODE 

SUBTITLE A—INCOME TAXES—Continued
CHAPTER 1—NORMAL TAXES AND SURTAXES-Continued 

SUBCHAPTER F-EXEM PT ORGANIZATIONS

Put

I.
II. ni.

General rule.
Private foundations.
Taxation o f business income o f certain ex­

empt organizations.

Part
IV.
V.

VI.
VII.

Farmers’ cooperatives.
Shipowners' protection and indemnity as­

sociations.
Political organizations.
Certain homeowners associations.

1976 Amendment. Pub.L. 94-455, Title XXI, 
§ 2101(d), Oct. 4 , 1976. 90 Stat. 1899, added part 
VII heading.

15175 Amendment Pub.L. 93-625, § 10(d), 
Jan. 3, 1975, 88 Stat. 2119, added part VI head­
ing.

1969 Amendm ent Pub.L. 91-172, Title I, 
§ 101(j) (58), Dec. 30, 1969, 83 S ta t 532, added 
part II heading, and redesignated former parts II, 
II I and IV as pa rts 'III , IV and V, respectively.

P ar t  I—G e n er a l  R ule

Sec.
501.

502.
503.
504.

Exemption from tax on corporations, 
certain trusts, etc.

Feeder organizations.
Requirements for exemption.
Status after organization ceases to 

qualify for exemption under sec-

Sec.

505.

tion 501(c)(3) because of substan­
tial lobbying.

Additional requirements for orgi- 
nizations described in paragraph 
(9), (17), or (20) of section 501(c).

1969 Amendment. Pub.L. 91-172, Title I, 
§ 1010) (61). Dec. 30, 1969, 83 Slat. 532, struck 
out item relating to section 504.

1984 Amendment Pub.L. 98-369, Title V, 
§ 513(b), July 18, 1984, 98 Stat. 865, added item 
5C5, applicable to years beginning after Dec. 31, 
1984.

1976 Amendment Pub.L. 94-455, T itle XIII, 
§ 1307(d)(3)(B), Oct. 4, 1976, 90 Stat. 1728, 
added item 504.

§ 501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation.—An organization described in subsecrion (c) or (d) 
or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied unde, section 502 or 503.

(b) Tax on unrelated business income and certain other activities.—An orga­
nization exempt from taxation under subsection (a) shall be subject to tax to the 
extent provided in parts II, III, and VI of this subchapter, but (notwithstanding parts 
II, III, and VI of this subchapter) shall be considered an organization exempt from 
income taxes for the purpose of any law which refers to organizations exempt from 
income taxes.

(c) List of exempt organizations.—The following organizations are referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1

i
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(I) under such Act ss amended and supplemented before July 18, 
1984, or

(Ii) under this title without regard to any provision of law which is 
not contained in this title and which is not contained in a revenue Act, 
or

(B) is described in subsection (/).
(2) Corporations organized for the exclusive purpoue of holding title to 

property, collecting income therefrom, and turning over the entire amount 
thereof, less expenses, to an organization which itself is exempt under this 
section.

( . ;  Corporations, and any community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, scientific, testing for public 
safety, literary, or educational purposes, or to foster national or international 
amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of state­
ments), any political campaign on behalf of any candidate for public office.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, or recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football players), not organized for profit and no part of the net 
earnings of which ;nures to the benefit of any private shareholder or individual.

(7) Clubs organiz’d for pleasure, recreation, and other nonprofitable pur­
poses, substantially all of the activities of which- are for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating under the lodge system, and
(B) providing for the payment of life, sick, a:cident, or other benefits to 

the members of such society, order, or association or their dependents.
(9) Voluntary employees' beneficiary associations providing for the payment 

of life, sick, accident, or other benefits to the members of such association or 
their dependents or designated beneficiaries, if no part of the net earnings of 
such association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, or associations, operating under the 
lodge system—

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers’ retirement fund associations of a purely local character, if—
(A) no part of their net earnings inures (other than through payment of 

retirement benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of amounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists
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of amounts collected from members for the sole purpose of meeting losses and 
expenses.

(B) In the case of a mutual or cooperative telephone company, aubparagraph
(A) shall be applied without taking into account any income received or ac­
crued—

(1) from a nonmember telephone company for the performance of commu­
nication services which involve members of the mutual or cooperative
telephone company,

(li) from qualified pole rentals, or
(111) from the sale of display listings in a directory furnished to the 

members of the mutual or cooperative telephone company.
(C) In the case of a mutual or cooperative electric company, subparagraph (A) 

shall be applied without taking into Bccount any income received or accrued 
from qualified pole rentals.

(D) For purposes of this paragraph, the term "qualified pole rental" means 
any rental of a pole (or other structure used to support wires) if such pole (or 
other structure)—

(I) is uspd by the telephone or electric company to support one or more 
wires wh>ch are used by such company in providing telephone or electric 
services to its members, and

(li) is used pursuant to the rental to support one or more wires (in 
addition to the wires described in clause (i)) for use in connection with the 
transmission by wire of electricity or of telephone or other communications. 

For purposes of the preceding sentence, the term “rental” includes any sale of 
the right to use the pole (or other structure).

(13) Cemetery companies owned and operated exclusively for the benefit of 
their members or which are not operated for profit; and any corporation 
chartered solely for the purpose of the disposal of bodies by burial or cremation 
which is not permitted by its charter to engage in any business not necessarily 
incident to that purpose, no part of the net earnings of which inures to the 
benefit of any private shareholder or individual.

(14)(A) Credit unions without capital stock organized and operated for mutual 
purposes and without profit.

(B) Corporations or associations without capital stock organized before Sep­
tember 1, 1957, and operated for mutual purposes and without profit for the 
purpose of providing reserve funds for, and insurance of, Bhares or deposits in—

(i) domestic building and loan associations,
(II) cooperative banks without capital stock organized and operated for 

mutual purposes and without profit,
(ill) mutual savings banks not having capital stock represented by 

shares, or
(lv) mutual savings banks described in section 591(b)

(C) Corporations or associations organized before September 1, 1957, and 
operated for mutual purposes and without profit for the purpose of providing 
reserve funds for associations or banks described in clause (i), (ii), or (iii) of 
subparagraph (B); but only if 85 percent or more of the income is attributable to 
providing such reserve funds and to investments. This subparagraph shall not 
apply to any corporation or association entitled to exemption under subpara­
graph (B).

(15)(A) Insurance companies or associations other than life (including interim 
surers and reciprocal underwriters) if the net written premiums (or, if greater, 
direct written premiums) for the taxable year do not exceed 5350,000.

(B) For purposes of subparagraph (A), in determining whether any company 
or association is described in subparagraph (A), such company or association 
shall be treated as receiving during the taxable year amounts described in 
subparagraph (A) which are received during such year by all other companies or 
associations which are members of the same controlled group as the insurance 
company or association for which the determination is being made.

(C) For purposes of subparagraph (B), the term "controlled group" has the 
meaning given such term by section 831(b)(2)(B)(ii).

(16) Corporations organized by an association subject to part IV of this 
subchapter or members thereof, for the purpose of financing the ordinary crop



operations of such membera or other producers, and operated in conjunction 
with such association. Exemption shall not be denied any such corporation 
because it hAS capital stock, if the dividend rate of such stock is fixed a t not to 
exceed the legal rate of interest in the State of incorporation or 8 percent per 
annum, whichever is greater, on the value of the consideration for which the 
stock was issued, and if substantially all such stock (other than nonvoting 
preferred stock, the owners of which are not entitled ^r permitted to participate, 
directly or indirectly, in the profits of the corporation, on dissolution or o ther 
wise, beyond the fixed dividends) is owned by such association, or members 
thereof; nor shall exemption be denied any such corporation because there is 
accumulated and maintained by it a reserve required by State law or a reason­
able reserve for any necessary purpose.

(17HA) A trust or trusts forming part of n plan providing for the payment of 
supplemental unemployment compensation benefil,, if—

(I) under the plan, it is impossible, a t any time prior to the satisfaction of 
all liabi. ies with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) used for, or 
diverted to, any purpose other than the providing of supplemental unem­
ployment compensation benefits,

(II) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 414(q), and

(III) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of this clause 
merely because the benefits received under the plan bear a uniform relation­
ship to the total compensation, or the basic or regular rate of compensation, 
of the employees covered by the fclan.

(B) In determining whether a plan meets the requirements of subparagraph 
(A), any benefits provided under any other plan shall not be taken into considera­
tion, except that a plan shall not be considered discriminatory—

(I) merely because the benefits under the plan which are first determined 
in a nondiscriminatory manner within the meaning of subparagraph (A) are 
then reduced by any sick, accident, or unemployment compensation benefits 
received under State or Federal law (or reduced by a portion of such 
benefits if determined in a nondiscriminatory manner), or

(II) merely because the plan provides only for employees who are not 
eligible to receive sick, accident, or unemployment compensation benefits 
under State or Federal law the same benefits (or a portion of such benefits 
if determined in a nondiscriminatory manner) which such employees would 
receive under such laws if such employees were eligible for such benefits, 
or

(III) merely because the plan provides only for employees who are not 
eligible under another plan (which meets the requirements of subparagraph
(A)) of supplemental unemployment compensation benefits provided wholly 
by the employer the same benefits (or a portion of such benefits if 
determined in a nondiscriminatory manner) which such employees would 
receive under such other plan if such employees were eligible under such 
other plan, but only if the employees eligible under both plans would make a 
classification which would be nondiscriminatory within the meaning of 
subparagraph (A)..

(C) A plan shall be considered to meet the requirements of subparagraph (A) 
during the whole of any year of the plan if on one day in each quarter it satisfies 
such requirements.

(D) The term "supplemental unemployment compensation benefits” means 
only—

(I) benefits which are paid to an employee because of his involuntary 
separation from the employment of the employer (whether or not such 
separation is temporary) resulting directly from a reduction in force, the 
discontinuance of a plant or operation, or other similar conditions, and

(II) sick and accident benefits subordinate to the benefits described in 
clause (i).
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(E) Exemption shall no* be denied under subsection (a) to any organization 

entitled to such exemp Ion as an association described in paragraph (9) of this 
subsection merely because such organization provides for the payment of 
supplemental unemployment benefits (as defined in subparagraph (DXO).

(18) A trust or trusts created before June 25, 1959, forming part of a plan 
providing for the payment of benefits under a pension plan funded only by 
contributions of employees, if—

(A) under the plan, it is impossible, a t any time prior to the satisfaction of 
all liabilities with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) used for, or 
diverted to, any purpose other than the providing of benefits under the plan,

(B) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be

| discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 4!4(q)),

(C) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of this 
subparagraph merely because the benefits received under the plan bear a 
uniform relationship to the total compenst.tion, or thu basic or regular rate 
of compensation, of the employees covered by the plan, and

(D) in the case of a plan under which an employee may designate certain 
contributions as deductible—

(1) such contributions do not exceed the amount with respect to 
which a deduction is allowable under section 2Ii'(b)(8),

(il) requirements similar to the requirements of section 
401(kK3KAKii) are met with respect to such elective contributions, and

(111) such contributions are treated as elective deferrals for purposes 
of section 402(g) (other than paragraph (4) thereof).

For purposes of subparagraph (D)(ii), rules similar to the rules of section 
401(kX8) Bhall apply. For purposes of section 4979, any excess contribution 
under clause (ii) shall be treated as an excess contribution under a cash or 
deferred arrangement

(19) A post or organization of past or present members of the Armed Forces 
of the United States, or an auxiliary unit or society of, or a truBt or foundation 
for, any such post or organization—

(A) organized in the United States or any of its possessions,
(3) a t least 75 percent of the members of which are past or present 

members of the Aimed Forces of the United States and substantially all of 
the other members of which are individuals who are cadets or are spouses, 
widows, or widowers of past or present members of the Armed Forces of 
the United States or of cadets, and

(C) no part of the net earnings of which inures to the benefit of any 
private shareholder or individual.

(20) an* organization or trust created or organized in the United States, the 
exclusive function of which is to form part of a qualified group legal services 
plan or plans, within the meaning of section 120. An organization or trust 
which receives contributions because of section 120(cX5)(C) shall not be prevent­
ed from qualifying as an organization described in this paragraph merely 
because it provides legal services or indemnification against the cost of legal 
services unassociated with a qualified group legal services plan.

(21) A trust or trusts established in writing, created or organized in the 
United States, and contributed to by any person (except an insurance company) 
if—

(A) the purpose ol such trust or trusts is exclusively—
(I) to satisfy, in whole or in part, the liability of Buch person for, or 

with respect to, claims for compensation for disability or death due to 
pneumoconiosis under Black Lung Acts;

(II) to pay premiums for insurance exclusively covering such liability; 
and

(ill) to pay administrative and other incidental expenses of such trust 
(including legal, accounting, actuarial, and trustee expenses) in connec-
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tion with the operation of the trust and the processing of claims againBt 
such person under Blnck Lung Acts; and

(B) no part of the assets of the trust may be used for, or diverted to, any 
purpose other than—

(1) the purposes described in subparagraph (A), or 
(ii) investment (but only to the extent that the trustee determines 

that a portion of the assets is not currently needed for the purposes 
described in subparagraph (A)) in—

M) public debt securities of the United States, 
t i l )  obligations of a State or local government which are not in 

default as to principal or interest, or
(III) time or demand deposits in a bank (as defined in section 

581) or an insured credit union (within the moaning of section 
101(6) of the Federal Credit Union Act, 12 U.S.C. 1752(6)) located in 
the United States, or 

(lii) payment into the Black Lung Disability Trust Fund established 
under section 9501, or into the general fund of the United States 
Treasury (other than m satisfaction of any tax or other civil or criminal 
liability of the person who established or contributed to the trust). 

For purposes of this paragraph the term "Black Lung Acts" means part C of 
title IV of the Federal Mine Safety and Health Act of 1977, and any State law 
providing compensation for disability or death due to pneumoconiosis.

(22) A trust created or organized in the United States and established in 
writing by the plan sponsors of multiemployer plans if—

(A) the purpose of such trust is exclusively—
(i) to pay any amount described in section 4223(c) or (h) of the 

Employee Retirement Income Security Act of 1974, and
(ii) to pay reasonable and necessary administrative expenses in con­

nection with the establishment and operation of the trust and the 
processing of claims against the trust,

(B) no part of the assets of the tru st may be used for, or diver*.* to, any 
purpose other than—

(it the purposes described in subparagraph (A), or 
(ii) the investment in securities, obligations, or time or demand 

deposits described in clause (ii) of paragraph (21)(B),
(C) such trust meets the requirements of paragraphs (2), (3), and (4) of 

section 4223(b), 4223(h), or, if applicable, section 4223(c) of the Employee 
Retirement Income Security Act of 1974, and

(D) the trust instrument provides that, on dissolution of the trust, assets 
of the trust may not be paid other than to plans which have participated in 
the plan or, in the case of a trust established under section 4223(h) of such 
Act, to plans with respect to which employers have participated in the fund.

(23) any1 association organized before 1880 more than 75 percent of the 
members of which are present or past members of the Armed Forces and a 
principal purpose of which is to provide insurance and other benefits to veterans 
or their dependents.

(24) A trust described in section 4049 of the Employee Retirement Income 
Security Act of 1974 (as in effect on the date of the enactment of the 
Single-Employer Pension Plan Amendments Act of 1986).

(25)(A) Any corporation or trust which—
(i) has no more than 35 shareholders or beneficiaries,
(ii) has only 1 class of stock j r  beneficial interest, and
(iii) is organized for the exclusive purposes of—

(I) acquiring real property and holding title to, and collecting income 
from, such property, and

(II) remitting the entire amount of income from such property (less 
expenses) to 1 or more organizations described in subparagraph (C) 
which are shareholders of such corporation or beneficiaries of such 
trust.
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(B) A corporation or trust shall be described in subparagraph (A) without 

regard to whether the corporation or trust is organized by 1 or more organiza­
tions described in subparagraph (C).

(C) An o rgan iza tion  is described in  th is B u bpa ragraph  if such  o rgan iza tion

is—
(I) a qualified pension, profit sharing, or stock bonus plan that meets 

the requirements of section 401(a),
(il) a governmental pten (within the meaning of section 414(d)), 
(ill) tt'e United States, any State or political subdivision thereof, or 

any agency or instrumentality of any of the foregoing,
(iv) any organization described in paragraph (3), or
(v) any organization described in this paragraph.

(D) A corporation or trust described in this paragraph must permit its 
shareholders or heneficiaries—

(i) to dismiss the corporation’s or trust’s investment adviser, follow­
ing reasonable notice, upon a vote of the shareholders or beneficiaries 
holding a majority of intc.est in the corporation or trust, and

(II) to terminate their interest in the corporation or trust by either, or 
both, of the following alternatives, as determined by the corporation or 
trust;

(I) by selling or exchanging their stock in the corporation or 
interest in the trust (subject to any Federal or State securities law) 
to any organization described in subparagraph (C) so long as th . 
sale or exchange does not increase the number of shareholders or 
beneficiaries in such corporation or trust above 35, or

(II) by having their stock or interest redeemed by the corpora­
tion or trust after the shareholder or beneficiary has provided 90 
days notice to such corporation or trust.

(d) Religious and apostc.ic organizations.—The following organizations are re­
ferred to in subsection (a): Religious or apostolic associations or corporations, if such 
associations or corpon’;ons have a common treasury or community treasury, even if 
such associations or coi^orations engage in business for the common benefit of the 
members, but only if the members thereof include (at the time of filing their returns) 
in their gross income their entire pro rata shares, whether distributed or not, of the 
taxable income of the association or corporation for such year. Any amount so 
included in the gross income of a member shall be treated as a dividend received.

(e) Cooperative hospital service organizations.—For purposes of this title, an 
organization shall be treated as an organization organized and operated exclusively 
for charitable purposes, if—

(1) such organization is organized and operated solely—
(A) to perform, on a centralized basis, one or more of the following 

services which, if performed on its own behalf by a hospital which is an 
organization described in subsection (c)(3) and exempt from taxation under 
subsection (a), would constitute activities in exercising or performing the 
purpose or function constituting the basis for its exemption; data process­
ing, purchasing, warehousing, billing and collection, food, clinical, industrial 
engineering, laboratory, printing, communications, record center, and per­
sonnel (including selection, testing, training, and education of personnel) 
services; and

(B) to perform such services solely for two or more hospitals each of 
which is—

(i) an organization described in subsection (c)(3) which is exempt 
from taxation under subsection (a),

(ii) a constituent part of an organization described in subsection (c)(3) 
which is exempt from taxation under subsection (a) and which, if 
organized and operated as a separate entity, would constitute an 
organization described in subsection (c)(3), or

(iii) ownc 1 and operated by the United States, a State, the District of 
Columbia, or a possession of the United States, or a political subdivision 
or an agency or ins.nimentaluy of any of the foregoing;

(2) such organization is organized and operated on a cooperative basis and 
allocates or pays, within 81/: months after the close of its taxable year, all net 
earnings to patrons on the basis of services performed for them; and
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Senate
Community anti Regional affairs Committee

February 25, 1988
TO: Senate Community anrf Regional Affairs Committee Members

RE: SB 447 - "An Act relating to liability for damages or
injury resulting from hazardous recreational activities."
RE: SB 448 - "An Act relating to civil liability of certain
volunteers."
This pair of bills by Senator Duncan are designed to address 
existing liability problems. SB 447 bars legal action against 
the state, municipalities, and nonprofits for property damage or 
personal injury that results from the person's participation in a 
hazardous recreational activity.
SB 448 provides protection from civil liability for volunteer 
members of rescue organizations (Civil Air Patrol, Ski Patrol,
Sea Dogs, etc.) and volunteers for the state division of parks, 
municipalities, and nonprofits.
A sectional analysis for each bill has been provided by Senator 
Duncan along with additional backup material. Copies of 
articles, the New Jersey statute, proposed federal legislation, 
and corre.spondence relating to the two bills are in the packet.
Representatives of the Department of Natural Resources,
Department: of Law, and Division of Risk Management will be at the 
meeting to testify or answer questions. DNR will have a fiscal 
r.jte and position paper on the two bills available at the 
meeting.

FROM: Senate C&RA Staf

The Association of Trail Lawyers is aware of the meeting but a 
representative for that organization has indicated they will 
probably not testify today.




