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BY THE COMMUNITY AND REGIONAL

IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 424 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating toprocurement by the Department of

Transportation and Public Facilities from certain

entities.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30 i1s amended by adding a new section to read:

Sec. 36.30.760. PROHIBITION AGAINST CERTAIN CONTRACT AWARDS. I
the Department of Transportation and Public Facilities solicits bids
for aconstruction contract over $150,000 by issuing an invitation to
bid under AS 36.30.100 - 36.30.190 or a request for proposals under
AS 36.30.200 - 36.30.270, the Department of Transportation and Public
Facilities may not award the contract to a bidder or offeror who is a
J> tates _agency, a political subdivision of the state, a partnership
whose partners include a state agency or political subdivision of the
state, or a joint venture whose venturers include a state agency or

political subdivision of the state. In this section, "political

subdivision'” i1ncludes school districts.

-1- CSSB 424 (C&RA)
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UTILITY CONTRACTORS OF ALASKA, INC.

Alaska Chapter ol the National Utility Contractors Association

P.O. Box 112620 « Anchorage. Alaska 99511-2628 « (907) 349-1731

April 13, 1988

Arliss Sturgulewski
Alaska State Legislature
P. 0. Box V (MS 3100)
Juneau, AK 99811

Re: Senate Bill 424

Dear Senator:

Dnce again we are requesting your support in passage of SB 424.
Since our previous letter of April 4, 1988, we have come to obtain
more data which we feel should be brought to your attention, and we
hope will persuade you to vote in favor of this bill.

The facts which we are about to outline not only justifies passage
of SB 424, but also are serious enough, we feel, to call for cancel-
lation of DOT&PF contract AIP 3-02-0160-04/60434, Kotzebue
Airport Improvements, which was the primary cause for the generation
of SB 424.

When the Joint Venture firm of the City of Kotzebue/K.I.C./R.S.
Store, Inc. (J.V.) was awarded the contract none of the firms were

licensed as a contractor, as required by Alaska Statute:

08.18.011(a) requires an entity be registered prior to
bidding or w°C_tlLQg. as a contractor. (See attachments 6,
7,8,9,10, and 11)1

The award was allowed by Mr. Bob Venusti, Chief of Technical
Services, DQT&PF, as per his December 2, 1987 memo (attachment #1)
which allows R. S. Store, Inc. to use the contractor’s license of
R. S. Construction. This fact was apparently allowed by Mr.
Venusti after the J.V.’s attorney, Mr. Jerald M. Reichlin, submitted
a letter on October 13, 1987 (attachment #2), stating, "The name
R. S. Construction is more a result of scrivener’s error than

anything else. The application was incorrectly filled out and all
operations under the license have been carried out by R. S. Stores,
Ir.c. R. S. Construction has always been regarded as a d/b/a of

R. S. Stores. 1



IT a prudent investigation on the part of the DOT?<PF had been
conducted, this apparent unlawful activity would not have been
allowed to happen. A recent Alaska Court Case, SUMNER DEVELOPMENT
CORPORATION Vi SHIVERS, Alaska..517 P.2d 757 (attachment #3), which
states in part, "We fFfurther reject the notion that Shivers can claim
compliance with the licensing statues by 'sheltering” under the
license bond of another company. Such a theory disregards basic
principles of suretyship and undermines the licensing statues.”

Alaska Statute 08.18.051(@) forbids a registered
contractor from working under any other name unless that

name is also registered.

R. S. Construction was registered as a contractor under registration

number 10699. This company has as its listed owner,
R. S. Store, Inc. Contrary to the implication of Jer. Id Reichlin,
attorney for the J.V., in his October 13, 1987, letter,
(attachment #2), this was not a one time administrative error as the
registration has been renewed four times since the initial
application, and could have been changed any one of those times.

The initial registration was dated June 24, 1982 (attachment #4).

These facts were all pointed out by letter (attachment #5), to Mr.
Jerald Reichlin on January 7, 1988, by Mr. Randall Burns, Director

of Occupational Licensing. As a part of this letter, attachments
were made that showon November 18, 1986, and January 22, 1987,
R. S. Store, Inc. wasnotified by certified mail they could not work
as R. S. Store, Inc. under R. S. Construction®s registration number
10699. Vet, R.S. Store, Inc. still renewed the registration after

receiving the letters.

This 1i1ssue of registration is further clarified by "Attestation of
Official Record" (attachments # 7,8,9,10, and 11) from the Division
of Occupational Licensing, which shows none of the J.V. partners
were licensed individually or jointly. It also states that
"According to the provision of AS 08.18.051(a), any work done under
contractor registration number 10699 must be bid and worked wunder

the entity R_ S.. Constructi_on. " (Emphasis added).

We believe sufficient evidence existed to support a citation to the

three entities identified in the J.V. for violation of
AS 08.18.011(a), for working as acontractor without being
registered. In fact, this must have beenthe conclusion of the
Department of Labor, Wage and Hour Division, as citations were

issued on December 17, 1987, (attachment #12 and 13), but were never
deli vered.
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The J.V. was not only allowed to bid and be awarded a contract as an
unlicensed entity, but after an investigation brought all of this to
light, and to the J.V.’s attention, they were allowed to substitute

a nnme change on the license application to bring the J.V. into
compliance. This all took place on February 2, 1988, (attachment
#14), long after contract award, and 1In fact, long after work had
commenced on the contract, in apparent violation of the law.

As stated in Mr. Randal 1 Burns letter (attachment #5) to..our
concern here is not simply for the bureaucratic niceties of a proper
“"paper™ registratlon. Rather, our concern is generated by the

negative consequences to public safety and welfare which can ensue
when construction contractors are either not registered or not

properly registered. As you are aware, a requirement of contractor
registration is the filing of both a surety bond and evidence of
proper 1insurance.”™ When this fact was uncovered by enough entities,

the DOT&PF allowed a name change to cause a retroactive correction
instead of cancelling the contract, as we believe i1t 1 lould have

happened.

We feel the DOT&PF acted in bad f.ai th (attachment #15) in allowing
this unlicensed entity to receive a contract award. All  other
licensed contractors are seriously prejudiced iIn their ability to
compete if these tvpes of activities are allowed to occur with the
DOT?<F*F’s blessings. It Is our opinion this contract should not have
been awarded in the first place, for reasons as pointed out in this
letter, as well as our letter of April 4, 1988. But as the
contract has been awarded, we now feelit would be prudent to cancel
the contract and have it issued for a rebid. We also strongly urge
you to pass Senate Bill 424 so as to preclude this scenario from
happening in the Tfuture.

nur support is greatly appreciated. As more facts come to light in
this 1issue, we will forward them to you.

Sincerely,

UTILITY CONTRACTORS OF ALASKA, INC

rrcsiucnu

cc: Attorney Grace Berg Schaible
DOT&F"F Commissioner Mark S. Hickey
DQTS<FF Bob Venusti, Chief of Technical Services
Bill Reeves, Associated General Contractors

JCV/bks



ATTACHMENT #1

TQ mDennis Bowden date: December 2, 1987

Licencing Enforcement
3301 Eagle Street, Suife 301
Anchorage, AK 99510 /

FILE NO.:

TELEPHONE NO.:

THRU:
subject: Kotzebue Airport

Improvements
from: Robert R. Venusti \ Project No. 60434

Chief, Technical Servi
Northern Region

As per your phone request enclosed is a copy of DOI&F Standard Highway

Please note that a contract was awarded to Kotzebue/KIC./RS Store Inc. V
on October 22, 1987 based on our determination that RS Store Inc. 1* *
valid licenced contractor. In meking this determination we took into
account several documents including RS Store Ir.c's "Initial Registration”
application to the Division of Occupational Licencing which indicates that
the "Actual nare of construction firm" is RS Store Inc. (copy attached).
We also take into account the fact that RS Store Inc. has performed
subcontract work for DOI&F under its existing licence.

hn

Xc: Monty Jorden
Chuck Coyle
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ATTACHMENT #2

LAW Office*
reus
««0 V'*T*eeT, OWITI toa
JCRAL3 M.HEICHLIN ANCHORAOE, ALAJKA C#*01
A»10CIATC TCLCCOFitn {01 IT**/ M |

TChiPHONE (007) 177*8950

October 13, 1987

Robert R. Venusti

Chief, Technical Services

Department of Transportation &
Public Facilities

Northern Region

2301 Feger Road

Fairbanks, AK 99709-6394

RE: Kotzebue/K,1.C./R&S Stores, Inc., J.V,

Dear Mr. Venusti:

This 1s to provide an explanation with respect to the
contractor®"s license held in the name of R.s, Construction. The
name R.s. Construction is more a result of scrivaner®s error than

anything else. The application was incorrectly fTilled out and
all operations under the license have been carried out by R.S,
Stores, Inc. R.S. Construction has always bean regarded as a

d/b/a of R.S. shore*. All payroll, equipment and contracting
utilizing the R.S. Construction license has been carried aut; by
R.S. Stores. There 1s no separate entity, the only place R.S.
Construction exists is on the contractor®"s license,

Since R.S. Construction 1i1s a registered and licensed
contractor, there has been substantial compliance with A,S.
08.18.151. The parties have been afforded the effective
protection of the statute, Alaska,.protection Service v. Frontier

*80 P.?2d )7.19 (VaZ?ka ISf4J.

Sincerely,

LAW OFFICES OF MARK R. MQDEROW N\ ol iieren ------.'_?ry./.

AT R R S | c ] L
Jer7ild M. Reichlin \

-
I
1
~

My ) 1c RECEIVED
Northern keg.'O“l

00y 20 1367

To;micirScrvicgg
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ATTACHMENT #3

SUMMER DEVELOPMENT OOP.PORATION r. 8HIVER8 Alaska 763
rue «e. Ala*ks. Al7 P 2d 757

which he would consider to inure to the
benefit of the contractor under joint ven-
ture or partnership theory, the Supreme
Court of Nevada held a cause of action on
the contract to he barred by the assertion
of the licensing statute.ll

[8] Statutes which cause forfeitures

arc not favored. Where a bar to legal ac-
tion is not mandated we approach the case
from our own view of intelligent policy
and with the thought of doing justice be-
tween the parties.11 Here, however, the
legislature chose the doling of the doors
of the courts as a fundamental tool to en-
force its policy of ensuring competence
and financial responsibility in those who
undertake work as contractors. Wc are
bound to enforce the legislative policies as
we find them expressed in AS 08.18.0)1 et
seq. Anyone engager, in build'ng trades
must be charged with awareness of the
pervasive system of licenses and permits
designed to enhance the public safety and
contidence in the industry. Engraiting eg-
uitable exceptions onto the enforcement
policy at best aids the ignorant and gulli-
ble, whom the legislature sought to regu-
late, and at worst creates fertile fields for
the growth cf sharp p-acticv. We believe
that the legislature favored the view of the
California Supreme Court that: ;

Knowing that they will recciv.e no help
frcr.i the cour's arc! r,".2>i t»e.;t coT.phte-
ly to each other's good faith, the parties

17. Maglll v. Lewi*. 74 Nev. 381. 333 P.2d
717. 718-719 (19591. The iuuri in Xfopill
did upnold ati actioo b».<t<l upon the lame
fact* under a theory that the owner™ induce-
ment o( the contractor to enter the IlleffRI
contract while planning to emcrt the itatutc
to avoid payment constituted the tort of de-
ceit. Deceit actions nr* beyond the purview
of licensing *tatute*. We approve of the
holding In iIogiII, but in (hr Instant caae
n  hrr t!. msnpt,int no- *» ir>d*:! ¥ hrfur,-
tbe court Ul>on motion for summary Judg-
ment di»clt>*c* fnct* Kuffiriont rn constitute an
action for deceit. Summary judgment entered
in thii cue should nor bar an action by
Shivers If he i-an plead nod prove deceit,
See oito Pu-ki-ns \. American Murigage Ex-
cbxng*. 209 Cal.App.2d 299, 74 CalRprr

are less likely to enter an illegal ar-

rangement in the first place.’*
Taking the facts, as we must, in the light
most favorahlc to the plaintiff, wc find
that Sumner Development Corporation's
knowledge of Shivers' lack of bond and
registration, its suggestion that Shivers
could shelter under the I>ond and registra-
tion of Northwind, and the participation of
its principle officer in a company previous-
ly designed for the purpose of providing a
bond and registration for Shivers do not
create an estoppel against Sumner to assert
the defense of AS 08.18.151.

(9] We further reject the notion that
Shivers can claim compliance with the li-
censing statutes by "sheltering" under the
licc-;e and bur-! of another company.
Such a theory disregards basic principles
of suretyship ** and underi.iii.es the licens-
ing statutes.*1 Especially where the for-
mation of a legitimate joint venture, one
member of which is licensed, satisfies the
statute*, "sheiuiing" is unteasonable.
Shivers has not argued that a joint venture
or partnership of a nature that satisfies
the statute existed.

[10] We decline to consider the issue
of whether respondent compd-d substan-

tially  with the licensing statutes.Respo-
ncnt  failed to argue the point below anc

raised it here based upon unveriiiable as-
sertions in h:j brief. Even if those a-ser-

tions were considered to be true,they do

783 (1960) ;. Grant v. Weatherholt.323 Cab.

App.2d 34, 200 1’2t )& 191 (1954).

IB. Gate* v. River* Cotwtruetion Co., 515
P.2tl 1020. 1022 (Alaxka 1973).

19. Lewi* A Queen v. N. M. Ball Son* 4S
Cal.2.1 141, 308 PJd 713. 719 (1957).

20. 17 AmJur.2(! (Contractor'™ Hood* 4 6)
lir,; SO Ain.,Tar. rciisl,”,, . 29; 921
Cf. 17 AmJur.2il (Contractor'* Bond* | 8)
166.197: AS 08.18.071 (m).

21. Cool>er v. Johnston, 283 Ain 565, 219 So.
2<i 392, 395-390 (1969). Sr- Power City
Cvinmunitation*. Inc. V. Calaver** Tel. Co.,
2SO F.Sun,). 80S. 814 (FX.CablIPftSi.



ALASKA DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

DIVISION OF OCCUPATIONAL LICENSING -00 J! :
Application for: Type of Contracting: If specialty, what type?
O Initial Registration vy,qq dijtGeneral
Q Renewal Current License No AA-~z._. O Specialty

~Namt Of Electrical Administrator if engaging in electrical work.

Actual name of construction firm. If corporation, give corporation name.
Sipre Inc.X.
nahw'OnuerOJhich the business anil be conducted in Alaska.

Federal I1.D. No. if Employer Business Phone Contact Phone
*-? oniaang. 007 &A? 3171 442 3653
Physical Address: Mailing Addiess:
500 Front St.
City State Zip Code City State Zip Code

«\Oca*oul' a kib™a ajjtzanu aiitu - XILu

TYPE OF ORGANIZATION: Check applicable box and provide complete names, addresses and social wcurity num-
bers of owners, partners or officers, whichever is appropriate.
G Proprietorship L. Partnership X Corporation

Name Mailing Address Stir?
537 34 52%

- . 974 6400
574 14 3927

r HW I r-w m>« . * VWoinNrv l«, IW «*rw irvai V» '"''] m¢ o «o"UVI*ﬂ | VIIf
'f'i fahe or mrsjeadmg information may result m failure to obtain registration or subsequent revocation of my registration.

mAlL,
\{__i'V s A\\/. e » eee
=Y e Signature of Applicant
Title
%7 SUBSCRIBED AND SWORN before me this (S/A day of
. , 19
My Commitoon Expires /C «>» N\
NOTARY PUBLIC

i

Vv

fn refiance i“wn the truth and txvvtcy of the above statements, the Department snfl rtsue a Contractor's Rcgrttraticn
prwrkked the ocher retirements of AS C8.18 hne been met. Mail rhit application along with check and supporting
documents to: Caraerwoton Comrartor's Section, Pouch 0, Jumeu, AUeka M 811.

V YOUR APPLICATION AND SUPPORTING DOCUMENT- WILL BE RETURNED IF THEY ARE NOT COMPLETE.
ALL CERTIFICATES OF REGISTRATION EXPIRE JUNE DOth REGARDLESS OP WHEN ISSUED.

Depertrmnt Use Onfy

'Y 00 I*r»gya?
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STATE OF ALASKA
UccimNo-, T*r* - .
DfFAIrratMT Of covmcmcc atccmomc ocmorvcj T
1Umr. . . .
OMsion Of Occupational Ucaneing ¢
Ars: P.O. Bor D-UC. Aowm, Alaska Mfn-OtOO
m CONSTRUCTION CONTRACTORS
-0
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Stato of Alaska
Department of Commerce and Economic Development
Division of Occupational Licensing
Construction Contractor's Section

CERTIF'CATS OF INSURANCE COVERAGE REQUIRED BY
THE CONTRACTORS' REGISTRATION ACT, AS (810

Th*3 Is to certify that we are ? duly authorised casualty Insuror admitted to write business In the State
of Alaska and havs witten a public liahility policy of not leaa than the limits required under AS 0018 on
behalf of. hA-i. STORE» INC. e
DBA: -R-.S. CONSTRUCTION
for registration as a construction contractor, under pol'ty numbers r.Cc.00049.6252-—————-———
effective from Kay 21, 1982 to JEIEZLL! JL8.8——----—————————
in iz=>*w:.i tiu -ocvo pai..., 4.3 fo' r.sy rvason, ™a \/ee to fumish the Depart nent of
Commerce and Economic Development, Construction Contractors’ Section at the above address,
& NOTIFICATION CF CANCELLATION at least THIRTY (30 days prior to the effective date of such

cancellation.

United States Fidelity & Guaranty Co,

Name ¢l *,surancs Carrier
100 Weec Harrison Flara

Seattle, WA 98119
Address

05/06/87
Dale

NOTE: Please print or type ail olank spaces except for re;uired signatures.

NOTE: This ‘crm cr acsd'ficate of standing fromyour h.chance company, similar to this fom
muel be attached to the renewal ﬁ

NOTE TO INSURANCE AGENCY. Do net send IMs form directly to the Division of Occupational
Uconsing. This to.m nmust to jtluchea to the renewal app!!cation.

Note; The DBA name on the Insurance form nmust match.the D3A registered name exactly.

STATE OF Al AS-'A
NFE.VP; MANT Or CDMVL'ICE

G ELOMOC LE."M

MAR 81987

DVISUN CF
COCUrATIONAL LKFENSIL'Q

PRINTED 9/66



(ATTACHMENT #5

January 7, 1968

N\ A

Hr. Jerald H. Reichlin
Associate - @
Law Offices of
r*rk Mocerow
830 V Street, Suite 203
Anchorage, AK 99501

Dear Mr. Reichlin:

1 wftlnc regarding tc joint woftjrc crofted hy fhe (Mtv of
Kotzebue, the Klkiktaguk Inuplat Corporation, and P. s, stores,
Incorporated (hereinafter the "Kotz/?C/PS J.V.") to bid onthe
Kotzebue Airport Isrprcverrents project. Asyou are no doubt sonewhat
ANa<s the NeMart-"s Uhor and G-:w-a*n cod r.Cwncrlc rcvclcpfnef.t
have had — and continue to have — serious doubts regarding the
validity cf e contract awarded to the Kotz/KIC PS J.V. 1"as writing
to fully apprise ycur cllent(s) of our concerns and to require certain
actions and c-vider.ce fr@®r S. Stores, Tnr. and tue ,1r*r+ venture In
order to assure us of the joint venture's comllance with construction
contractor statutes and regulations KS 07.18,011 - 171 ard

12 AAC 21.010 - 3uO0),

First, there 1s the ’’after or ", S. Ftores, Tnc. a» th® ur™r-r
which that corporation Is reoisteror as a contractor with the Sta+o
Alaska (l.e., R, S. "~-rstrucMcn). Vrn rc-spcred 1In «"Ic-'Yfnivr of
last, yj-ar tc hr. Venusti of the Cfartrort Of Tr.v’snrrtrHnr r.r~
PtuHr. Facilities prT/u> rer?rdin” WBir client's prsH'cr. < * -
registration error. to/0&, 1t Is mrrp than In<rcst.inr to ¢« that
vrur cHer? f.iHcd tc rcsn-1d two letter: fro- +:ftPcer*=-
"=t cf Labor In late 1*F5 And early InY7 rur the sare subject f

erc”osnd).

The N-owihber Ib, 19% letirr wes «rnt Ir. t1*o for n, S. r<-res Tnr, *m
properly register Itself with tj-p repartT'crt cf Cor-rcTo #2nr ;rcncpT”

*cvolcprr.ftnt under the wre. c. *tcr:s, lIre. (rat'or t=* t»r iicrw
R. S. Construction) during the recistration rer’v*sl oorlrd in mg®'s.r
o* Ir2f. TIl1s certlflrr lo-rtfr fror Later v.as rfrcivpr ncvnp

resronced tc or acted uf4r n. 5. ctrres.  T<up, In Jrrra™v rf icc7f
p second letter was son*, j-tlr rF»2<tir- r*»"li~xcc. °r respcps™
1n the for* of a ccrrcdr' *»=e cha™o rcr sterns' rortrm*or regis-
tration, recolvod :*v t; * s "*isler 'wec——M"1’! Lit'"“Slor i* *&
“erarfxent cf Ccrrercc- P™. "cfrode :rn/*i'wer-ont. TB® fallXr*- to



e lelVn, n*(CHIIN —E- JITU*1T 7, 19W

raspcr™™d f.o the 7etters lift us with the assumption that K. S, Stores,
Inc. would be operating under and placing bid* In the nan* of It, s.
Construction, AS 09,18.051 Is very clear thit "(elxceot as sr-cvided
otherwise by law, a person who has registered under one natre as
rttyrtnd by this chapter nay not act In the capacity of a contractor
under any other na*t unless tTTdTl nare~T| so Is' re'gfsteredT"™TfCETpTijsTs

added,),

Naturally, following the failure to correct the registration Identifi-
cation, we were hard put not to view the creation of the Joint venture
fcraed with. R, S, Stores, Inc. as either a direct refusal to coroly
with the contracting registration statutes M*nit.<* 'obor's <tA-T>{
U wtiforce ccuyilance) or as a Joint venture not registered with the
Departirent of Conmrerce because none of the entities'fondng this joint
venture were legist*red 1n a nan* which was roistered.

AS C6.18.011(a) reads:

A person ray not submit » hi* or t/ok as a contractor
u**til th»* r-f.T?n lec*. iss=c< a cer-.ificate of
registration by the Department of Corsoerce and Econ-
omic Development. A partnership or Joint venture
shall be considered registered if ere of the general
partners or venturer? vvos< -are f =rz in t'c mare
under which the partnership’'or venture dees business
is teg'sured. (Emphasis added.)

While vcu ney believe, as your October letter stffed, that *h-s -act«?r
was 'more a result cf scrivener's error than anvthing else,” we find
5. S. Stores' failure to respond to tl:e Department nf Labor's certi-
fied requests nore than "scrivener's error." After twice receiving
notice of tnc reo”streticn nrcfclem ,yy its potential uanseopence?,
perhaps ycu can appreciate our concern frr the v?Hd1lty of the con-
tract a™ard mace sy DO/ to the *otz/KIf/&c J.v.

He’sn- dc "ft "is'jrderstanq; oi.r crnccr -'re is fot sirpV fo*
Uurfe/ci'atic niceties of a r-ronrr #raror” *n, >r
ctncern is genrratea by rV negative coniecunocp* to rubllc safetv
v.o™aro which can f'sue “h?* ourctrict'c ® ti »ctors arc cither rr.t
registered <t rot nrooeriv recistnrpc, vri? are avjre, P r<=d. re-
mof cf ccrtno+nr reoisvrpticn is filirr cf hot? ? stret'lhr'-1
and evidence cf proper insurance. The ‘m<w is M rdif'c'cd ic-r Ak
ucnrroctor's promise » 1) rnv *11 te*es, ;» jjy an -ersons ‘urnis*-
ing labor or materials or rr.ntinn cr sr-TD'yino oouipront fc tne cm.
’’eactor, ard ?1 cay all :..c-nts -h-at -ny !t cfliogpd a-.ainst the con-

tractor for negligent or i~-rower err*. rr breach nf contract. nr *-r
i’o*.»®E +c t**Mic *aciliHp? ir !rr cc-i™"ic* *r cri r«o c* tlv cco+r-ct-



XS CC.in.B1 and applicable regulations, shall h« satisfied aftar
rrdvctlon to Judgo*nt. Evidence *F Insurance w it also be supplied,
Indicating the contractor has public liability and property damege

Insurance In effect,

The clear purpose of tr.e hording and Insurance renulrwents 1s to
afford so™ r.eaiurl ef protection to the ptiollc against the Improper
notions r* a rortractor. fb» very re”i 'eonccrp in this Instant, case

1s that the confusion over the status of 9, S. Stores' registration
has left the public unprotected. The ncpartae.nt of Commerce end

Economic Dcveloprent, whose responsibilityit 1s to verify and (along
with the hfpnrtxent of Labe'-) enforce the state‘arll.V rsculrad level
cf oonolng and Insurance, nist have sor* assurances frow the joint
venture that the public Is, Indeed, oronerly protected.

Therefore, the following 1< rcculred by thr Mvlislor. of Occupational .
Licer,:1r.?;
/

1) P. S. Stores, Inc., if It intendstn be a reg-
istered contractor, rust sutvrlt a nane change in
accordance with 1. AAC cl.ChO, listing R, 5.
Stores, Inc, as the registered contractor na*c
g deleting any refsrerca so R. S. Construction,
as vell as update its registration to Indicate
the current officers cf t;c corporation,

71 In accordance with 12 ARC. 21.010, c properly ™
executed rldrr to ftp bod, on file U bp sub-
mitted, delating vy reference, to ft, S, Ccnstruc-

t,lm.

R. 5. Stores, Inc. must file evi<itfocA tha* only . .
R. S, Stores, Inc. 1s covered W Uc Insurance

rt-t™Mro) rf A’ 00.15.° Any rffereflcft to R. S.
Csnstruc»ior must rs-nc™d fros”. t K icst.rap.au
documents,

1 KctaeWT/KIC/TtS <. mwSt prov.ifU Written evi-
dence Itftt the bending and {."Sittac™ fpr R. S. .
Stores, Inc, ey.tsuds to cover the wark. of the 1 = * ~

Joint ventur*.  If the boV and insurance for

R. S. Stores, Ire, *111 rot pKrr-1 lo cover the
conduct ef tic cootractart; business by IMm JoiPit
venTurc, thFa rc/) toru or cwb <iePosit or
other npogtlobln security; ses AS 0fc.10.071 (bI™rTi
applicable ™~ad(4ionp/ arc svijwre pf insurance
mst. b* 7 Ins f.l the "jfinor\cr.t oe Roewjrec and
Economic Oewln;vicn’ rov$rirc the performance of
i 1ol.it venture.



,,,,,,,,,,,,,,, . ” January /, lsfju

I Our goal here 1* full compliance. Article 3 of Chapter 18 of Title 8,
entitled “Enforceipent,* nmekes ft clear that the actions of your
client, to data, are grounds for suspension of the activities of the
Kotl/KIC/PS J.V, The failure to meet the .requirements of AS 08.18.051
are serious and, alone. Jeopardises the .»tatus of the Kotzebue con-
struction project. Even more Important, however, are our corcerns for
the confusion over whether both R. S. Stores, Inc, and the Joint ven-
ture are properly bonded and Insured,

Please provide the Division of Occupational Llcer$lng with the neces-
sary paperwork and documentation to accomplish the four points out-
lined abcve as soon as possible, but not later than February 1, 1988,

Should you have any questions regarding this rsatter, please do not
hesitate to contact re at 465-2535 1n Juneau. Also, give ry hest to

Mark, | haven’t seen him since mny days at the Bar Association,

Sincerely,

...l P. Burns

ifrectcr e Cc .

h m K 1 [ &
RPR/sa376Fs
10783a
Enclosures

cc: Top Stuart, Director, Division of Labor Standards and Safety,
Department of Labcr
Lawrence Delay, Assistant Attorney “eneral
Jan DeYoung, Assistant Attorney 'er.er™
Kris Miller, Lfcensfrg Examiner, Dortractor Section,
Divl;.1on of nccupatinnal Licensing
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Uove.ber 11, 1154
Wmwd [1/i0/54

1,17 1twt, lag.
y,0, SoXx icio
Sciichui, AK 49732

AtCcnclcni 8***

Rfv Kot]«bu« Araory

DMY Hr. Herralaacw

Several tombs no 70s wor* c«u«ud by DepATUant of labor iBTiitJutsr
iildebath Jf.bopcw eepoimio* certified payroll# that vera eabaltted to th«
Depertiwnt /rot R.fi. Store, Inc. iUil«4 bfca oatrectev# Ucenet es A-10W , A
routine ohedh of kbit nunber r«v«elad A1CS99 e <ri|l(Ut«d to R.i, C<miunction,
# seneral contractor. He, Johnson advised you that AJ OR,1®,031 etatadi

pnifiCAnow nsggmgHBtrrs. <e) s*«ept «e provided o<ho:vJja by Ut«, a
potsod who Turireiictfred under aa?0 a# taqoirnd by this chapter My
not act in ths japaclty of a contractor under any Otier u m unless that
cut is also refiitered,

n & 1
<b) AIl JdvertlsUt, coaiitasts, aoercs/thdenc.e, eard*, <1fv9, ousters,
p*P«r» end lo'.uer.nts prepared by s ooottsotoT for the oontraetfae business
shell she* ths ccouoter’a um, MIlint #d«r<»e of ths irotri&tor*#
principal piece of builosss. Advextieioi and contracts shill also include
the contrsctor’* niUtrition uuaber,

(c) individual contractors srd ptnneri, associates, s*ms, i*Ui<sn,
solicitors, officers and employees of contractors shall use their true &**,
and address»» and ths trua oats of tbs contractor first at all ti&se wblls
actinj in the capacity cf a contractor or parfomloi related activities,

" review of certified payrolls submitted by your coopery indicate that all
syrolle have been oubflitisd it A.S, Btoie, Inc., a ne«« vhich is not rejUt#r«
chi« la « continued violation of AS 0S,18.031, further rlolatio&e of thia
itstuta will result in the Dapertneot of Labor Uautnt a csislUel citation to
N\t$. Cons tree Lion,

luuio* this cltition require# that tha ptina ooatractor, Coreuoh Cone trueillon
Inc, and Associates, also be Issued a eilt*i»*l citation for allowiof yegr eo™*p.

*eo B*W Ir'>

d 4z W NP [ ]| oy

» # &
<Skvh 00-dT1 XbdWwvd TOGy  TO:SI /0."t0
*or*Eyt MB “Wd 20 :C S80-9 -1 f SS2 M3Id003T=U vn
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>
7*8® *
a,a, *wr», 2Zb«.
Wevatf 1 191* - we
evatfbeg 18, 19 A -
Ao e
>
2o
WK

U vp?k vhU* Sa a u«r«]ieteTe<f etatue. Any certified payrolls lubaltttd ky you*
0 eoapaoy vmdar *a gareiJetered_ n«i efter receipt of thte certified netUe Hill
rmuJt Al I-H1a’ac of & Utrtion,

further queetione regarding contractor’* tloeaeing etatntee my bo directed bo
Deanlc Bwdao, Contractor Ueeming lave#fcigetor, »i *31-4756.

Sc hn also qgqcee QO our attention your payroll* do act include your cnployeea
working m culinary vorkere on the Kotiebue Aneoty/OMf Project. Acoordlng to
ei?rra..;>Okuat«<* r.ui !Vp;;c6Mvu of T*fi»3ro::t*tlct» and Public Pacliieiee dote*
6/27/9*i your ooepany nee approred m o0 enbcootreetor to provide canp on*

entering aervioe#. It * public v«rk« auboontrootor furoiahe# living and/or
eating (ad Utica to ita eieploycee, the oalioety eaployeea providing ehoac
sbt-lcm ire vest 1*4 to pr:r>tH?|] wags. tfu rill expect to reoeivo aatnded

certified poyroUa Slating the eiployeea wbo perfona culinary work. Any
future payroll* eubaitted auot include tbeae worker*.

Ve'hate tncloaed for your coov.olenae a copr »f Vtgn * Hour Adxlrtetr-ctSon
pamphlet no, $00, labor and Mechanic* Mlolsu* Sit;« af Pay, effective
Hovrnber 2, 199*« It you hire «ay queatione regarding applicable r«tae or
Other re<iut?e*«nta of Title 36 Statute# pleeae contact ae at *32-5060.

Siuoerely,
Xonte 1. Jordan
Vega 4 Hour XjjvcaUgetor
P# Irh-nk*
jlr
eci tllrebeth Johmotj, H/H Invaatigator. Anchorage
Oorivch Cca?trueti on, loc. And A»eocl*t«i, 6230 Tuttle Place, Anehorege,

AK 993C7 S
Tent 7#ra«y, Depertieent of Traneportation end Public recllitlte, 2301 Pea*r
Feed, PairtenVa, AX 79701 ' S
pwre HcCaleb, Cocuructlcn Chief, DOt/Pf



Cnnlfiad Hail *e, 254 Oil 451
January 2] e

M Stora, Zn«*/ M C«iitructi*n

?.0» itox 1010
XoU«tu«x, M 59752

Actan tiro: H it Hanr»2aon
J.U S0’52308 ATIKtkY
D«*r Hr. H*rr*l#«fli

On Tvir'fcar 14, I®V;, xxt nwt *?7fcifizd ootrnpwrtilifloc vo you v«<«rdin,j your
aonpany'a work on the »bov» yrojact, This corraapondanc* va« atfcnad for on
Hov/™abir 24, 1946, is that corraapaudanct v« advtaad you of * p*aaibla vitiation
>of, 05.1S,051 If you oontiogad to do buainaaa at e contractor Ulloj tha eonpany
( nit# of RS Stort, Ino, *< that antity fa nor, T«»i#tcr»a a* e I{?an?nd ccsrv/ittor#
t Vo rtcaind a payroll for vaak andIin™ HovtBbar OB, 1966 warkad final.

that tl«« v« Lava tot raeaivad further payroll# fron yog* ccr»par>y «« «ith%* Rf
ftom, Inc. or R4 Cooatrncticm, Tlnrafora, va aim*# that you art oct proaantly
v«cir("3 n a contractor tod/or era jporsting «a Pf C#i>«Cruot»otu

la our Horaxbar 15, 1956 torroipomdanca v* alio raquaatod asaodad cartifuUd
payroll* to tnclud# ycur aaployaaa who workad a* eoUaary vorVsrs cm tha Kotaabna
_At&ory project. To data wt bar* not raeaivad o*rtlfl«d payroll# for tbaaa
awplcyaa*. Jf ycu do not taipocd to f.Ma raquatt by *afuary 30, 1957, It will
U oacaiiary for Ilha Dapartcant to diraot th« Cap*rU*at of Traatyomiioa and
Public r»ciutl»« withhold rnnd< votil va jib verify U.rcgjh audit that f4
56,05.010 hat fcaao aat, ,

If yon hara fgrthar qutatlooa plaaaa contact m at 432-3060."

gJnocra ly,

Horntt L, Jordan
Vaj» A Hour lova# tl jj*tor

fairbd»x»
Jit

cci Corauch Construction, Inc, »r.d Anociatta, 6250 Tuttla Mata 45, Anchota]tf
AX 99507
Tu« McCalab, Cvhatruction CMaf, O«partn*at ef Traniport* tioo/Pf, 2301
eijar Road, fallback* 49>01
4. . t 1- '.a * 9 * -
0*d  iibz r=£ Jud AD-ch MIJwd X-Jy **0B:5L  ~Kr\cjj/To.



Alaska Statutes § 0818,011

§ 08.18.010

Sec. 08.18.010. [Repealed, § 1 ch 100 SLA 1968.] . i
>! fti
Sec. 08.18.011. Registration required, (a) A person may not sub-
mit a bid or work as a contractor until that person has been issued a
certificate of registration by the Department of Commerce and Eco-
nomic Development. A partnership or joint venture shall be consid-
ered registered if one of the gener. ’ partners or venturers whoBe hame
appears in the name under whicn the partnership or venture does
business is registered.
(b) A general contractor may not allow a person required to be
registered under this chapter to work for the general contractor as a
specialty contractor unless the person is registered under this chapter.

(8 2 ch 100 SLA 1968; am § 1 ch 83 SLA 1985)

Effect of amendments. — The 1985
amendment added subsection (b).

NOTES TO

Use of registered name notrequired.
— While ajoint venture is not required *o
hold itself out to the public at large under
a registered name in order to be doing
business in that name, it must at least use
that name in its dealings with the con-
tracting party and in its business dealings
with others against whom it may later
seek to bring claims. Fomby wv.
Whisenhunt, Sup. Ct. Op. No. 2801 (File
No. 7434). 680 P.2d 787 (1984).

Satisfying AS 08.18.051 is not pre-
requisite. — No specific language makes
satisfaction of AS 08.18.051 a prerequisite
to a finding that this section is satisfied.
Fomby v. Whisenhunt, Sup. Ct. Op. No.
2801 (File No. 7434), 680 P.2d 787 (1984).

Substantial compliance abrogated
bar of AS 08.18.151. — The statutory bar
of AS 08.18.151 may be abrogated by a
general contractor's substantial compli-
ance with this section. Jones v. Short,
Sup. Ct. Op. No. 2916 iFile No. S-220),
696 P.2d 665 (1985).

Substantial compliance with chap-
ter not shown. — Where a subcontractor
was neither registered nor bonded until

Collateral references. — Contractor’s
failure to procure license or permit US'af-

DECISIONS

the day before it completed work, it did
not substantially comply with this chap-
ter. Lost Valley Timber, Inc. v. Power
City Cnnstr., Inc., 809 F.2d 590 (9th Cir.
1987). [

Anyone engaged in building trades
must be charged with awareness of
the pervasive system of licenses and
permits designed to enhance the public
safety and confidence in the industry.
Sumner Dev. Corp. v. Shivers, Sup. Ct.
Op. No. 984 (File No. 2036), 517 P.2d 757
(1974).

Applied in Gross v. Bayshore Land Co.,
Sup. Ct. Op. No. 3002 (Files Nos. S-711,
S-713). 710 P.2d 1007 (1985).

Quoted in State ex rel. Smith wv.
Tyonek Timber, Inc., Sup. Ct. Op. No.
2813 (File Nos. 7170. 7256), 680 P.2d 1148
(1984).

Cited in Industrial Power & Lighting
Coro. v. Western Modular Corp., Sup, Ct.
Op. No. 2259 (File Nos. 4163. 4176), 623
P.2d 291 (1981); Alaska Protection Serve.,
Inc. v. Frontier Colorcable. Inc., Sup. Ct.
Op. No. 2800 (File Nos. 7562, 7609), 680
P.2d 1119 (1984).

fecting enforceability of contract or right
of recovery for work dclme. 44 ALRA4th 271.

>»

I F .
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T #M
STEVE COWPER, GOVERNOR

DEPARTMENT OF COMMERCE & P.O. BOX D-LIC
JUNEAU. ALASKA 99811-0600

ECONOMIC DEVELOPMENT PHONE: (907) 468-2534
DIVISION OF OCCUPATIONAL LICENSING

ATTESTATION OF OFFICIAL RECCRD

This is to certify that I, Kristina K Miller, Licensing Examiner for the Department
of Commerce and Economic Development, Division of Occupational Licensing, have
examined records of this department which are in ny custody and have found that in
reference to construction registration number AA 10699, associated with R. S.
Construction, the registered entity to be R. S. Construction and the listed owner to
be R. S. Store, Inc. The insured and bonded entity is doa (doing business as) R. S.
Construction. The registration, dated May 4, 1982 reflects the dba name to be R. S.
Construction. The registration has been renewed on July 17, 1983, April 2, 1984,
January 30, 1985, and January 1, 1987 as dba R. S. Construction. According to the
provisions of AS 08.18.051(a), any work done under contractor registration number
AA 10699 must be bid and worked under the registered entity nane of R. S.

Construction.

DATED this jQ~'day of fa at Alaska.

Ifi visi on of Occupational Licensing

Department of Commerce and
Economic Development

State of Alaska

SUBSCRIBED AND SACRN TO before ne this day of 77/™"™ 19S 7,
at Juneau, Alaska.

DN *® _

My cormi ssion JexplresT

[, J. Anthony Smith, Commissioner, Department of Commerce and Economic Development,
do hereby certify that Kristina K. Miller, who at the time of signing this
attestation wes the Licensing Examiner acting in an official capacity for the records
of Construction Contractor Registration in the Division of Occupational Licensing in
lawful custody of the records referred to, and that said records are kept in Juneau,
Alaska in the First Judicial District. | further certify that the above signature of

Kristina K. Miller is genuine.

eal™of office at Juneau, Alaska, this 3 ™ ' day of

J'. PANtTIGny Tmftff, "Commfssioner’

Department of Coiimerce and
Economic Development



ATTACHMENT #8

n M 7 STEVE COWPER, OUVttawR
“ey
DEPARTMENT OF COMMERCE & P.O. BOX D-LIC
ECONOMIC DEVELOPMENT HONE, (007 69558 0

DIVISION OF OCCUPATIONAL LICENSING
ATTESTATION CF OFFICIAL RECCRD

This 1s to certify that I, Kristina K. Miller, Licensing Examiner for the Department

of Commerce and Economic Development, Division of Occupational Licensing, have
examined records of this department which are in ny custody and have found that there
is no record of registration as a construction contractor in the State of Alaska for

"R & S Store, Inc.
DATED this 2 M < Jay Alaska.

Division of Occupational Licensing

Department of Commerce and
Economic Development

State of Alaska

SUBSCRIBED AND SACRN TO before ne this of >19JE7Z.
at Juneau, Alaska.

commission expires:

[, J. Anthony Smith, Commissioner, Department of Cormerce and Economic Development,
do hereby certify that Kristina K. Miller, who at the time of signing this
attestat’cr wes the Licensing Examiner acting in an official capacity for the records
cf Construction Contractor Registration in the Division of Occupational Licensing in
lawful custody of the records referred to, and tint said records are kept in Juneau,
Alaska in the First Judicial District. 1 further certify that the above signature of
Kristina K. Miller is genuine.

Witness ny hand and the seal jdjF ny office at Juneau, Alaska, this ¢ + « «day of
UEAJLtejQ&C_ 19j) £

N ;?ﬂ'-
07 "lp67iy~Smfth" 77~ mmTsTioheF
Department of'Commerce and
Economic Development

«DW*" -VW. ,,=Vf '

KKIWoWG763c-
12287a



STEVE COWPER, GOVERNOR

ATTACHVMENT #9

DEPARTMENT OF COMMERCE & Po.BOXOLC
ECONOMIC DEVELOPMENT PHONE. (607) 4652534

DIVISION OF OCCUPATIONAL LICENSING

ATTESTATION CF OFFICIAL RECCRD

This is to certify that I, Kristina K. Miller, Licensing Examiner for the Department
of Commerce and Economic Development, Division of Occupational Licensing, have

examined records of this department which are in ny custody and have found that there
is no record of registration as a construction contractor In the State of Alaska for

"Kikiktagruk Inupiat Corporation."

DAIED thls P '~ day of » 19S ?, at Alaska.

- .- u*
Divisijon of Occupational Licensing
Department of Commrerce and
Economic Development
State of Alaska

SUBSCRIBED AND SACRN TO before ne this |2 day of b-"j) 19-2 £
at Juneau, Alaska.

.. ] _t
commission explires:

[, J. Anthony Smith, Commissioner, Department of Conmrerce and Economic Development,
do hereby certify that Kristina K. Mil ler, who at the time of signing this
attestation wes the Licensing Examiner acting in an'official capacity for the records
of Construction Contractor Registraticn -n the Division of Occupational Licensing in
lawful custody of the records referred to, and that said records are kept in Juneau,
Alaska in the cirst Judicial District. | further certify that the above signature of

Kristina K. Miller is genuine.

Witness ny hand and the seal of ny office at Juneau, Alaska, this day of
, 19J02

% S7% |y .me

/ t |

‘J."An tno'ny’Smi th, "Uonmi s~sioer *

Depaf/I'V'nt of Commrerce and
Ecd”™mic Development

KKMcwb6763c-3
08h01A22873
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ATTACHMENT #10

crpn CIP STfVf COWPER, GOVERNOR
@
DEPARTMENT OF COMMERCE & ‘IJDl.J%EiSXA(I)_XJSCKAQQSHOBOO
ECONOMIC DEVELOPMENT SHONE: (607) 465253

DIVISION OF OCCUPATIONAL LICENSING

ATTESTATION CF OFFICIAL RECCRD

This is to certify that I, Kristina K Miller, Licensing Examiner for the Department
of Commerce and Economic Development, Division of Occupational Licensing, have

examined records of this c-.partment which are in ny custody and have found that there
1s D record of registration as a construction contractor In the State Of Alaska for

"City Of Kotzebue.
DATED this 2 ~ Cday of 19 % | at Alaska.

n of Occupational Licensing
Department of Conmerce and
Economic Development
State of Alaska

SUBSCRIBED AND SACRN TO before ne this of m g *ajl * s 119727>
at Juneau, Alaska.

commission expires:

[, J. Anthony Smith, Commissioner, Department of Coinmerce and Economic Development,
do hereby certify that Kristina K. Miller, who at the time of signing this
attestation wes the Licensing Examiner acting in an official capacity for the records
cf Construecion Contractor Togistruiioi. ir the Division cf Occupational Licensing in
lawful custody of the records referred to, and that said records are kept in Juneau,
Alaska in the First Judicial District. | further certify that the above signature of

Kristina K. Miller is genuine.

Witless ny hind and the seal ny office at Juneau, Alaska, thir day of
19
n N\
“§X., /.
yiPMiAwA. T

ony Sifi“th, Gamm ssioner
tment of Conmerce and
Development

* m{i_.rVa me=yi
KKMCcwW6763c =4 * A
MM 112287a



STEVE COWPER, GOVERNOR

'ey ATTACHMENT #11
DEPARTMENT OF COMMERCE & i%EigxﬂkgKA 60511.0800
ECONOMIC DEVELOPMENT PHONE: (907) <I652534

DIVISION OF OCCUPATIONAL LICENSING

attestation of official —record

This is to certify that I, Kristina K Miller, Licensing Examiner for the Department
of Commerce and Economic Development, Division of Occupational Licensing, have

examined records of this department which are in M custody and have found that there
is mo record of registration as a construction contractor 1n the State of Alaska for

Hotzebue/K.l.C./R & S Store, Inc., J.V.M
DATED this day of m19% 7. at tJUuU « Alaska.

Division of Occupational Licensiny

Department of Commerce and
Economic Development

State of Alaska

SUBSCRIBED AND SACRN TO before ne this 72 day Of h 997>
at Juneau, Alaska.

My commission expires: <7/3",

[, J. Anthony Smith, Commissioner, Department of Conmerce and Economic Development,
do hereby certify that Kristina K. Miller, who at the time of signing this
attestation wes the Licensing Examiner acting in an official capacity for the records
of Construction Contractor Registration in the Oivi'Sion pf Occupational Licensing in
lawful custody of the records referred to, and that said records are kept in Juneau,
Alasxa in the "irst Judicial District. | further certify that the above signature cf

Kristina K. Mi.ler is genuine.

Withe'S ny hand and the seal of ny office at Juneau, Alaska, this »2~~day of

_ J 1
J, 'Antony SnSth, Commissioner
Cen/tment of Commerce and
conomic Development
“ edfpksfs Jev
KKIMWVow6763c -1 Va4 V

OH),72287a



* IN THE (DISTRICT) (SUPERIOR) COURT FOR THE STATE OF ALASKA

: AT ¥Qtzefue. AK * ATTACHMENT #i,
)
)
State of Alaska o )
Department of Labor Plaintiff, )
VsS. )
)
)
R.S. Stores, Inc. ) CASE NO. QCL SORFA
Def t.
efendan g STATE TROOPER
DIRECTIONS FOR SERVICE

Atty Firm, CSED Officer, State Agency Department ofLabor, Wage and Hour Division
Mail Address 3301 Eagle Street, Suite 373, P.O. 3o0x 7-~20, .Anchorage, 97510
Attorney or Representative Dennis R. Bowden Phone 2*4-2435

List of ALL Documents to be served Uniform citation tOCL 50PA8 and Xerox con¥ of

5ITNI0 Return ail copies of citation exceoc delator's coov (last' to above.

Serve on D3nald L' Gallihoa’< Date of Birth
SSN ID/Driver's Lie, No. State
Residence Address City Phone

Business Address P.O. Box 53

Additional Directions Persons _listed avove> ) )
registered ai.et and/or corcorate ~oiTicers Tor" R't'V' Stolesf™>]lhc. ;-erVios T:~E/fir”

to "any one cf them. 1J.1]
.DCGV7.1S8Z .
VIL SECTION

RETURN OF SERVICE

I, the undersigned, hereby certify and return that | listed
documents, in the above captioned matter, by personally handing" to and leaving a
true and correct copy with:

[ ] trie person named above;

[] ofthedefendant,a

person of suitable age and discretion who resides with the person named above;

* (Address. st™eeTl number, apt—"firuraTfootel miiepdst, €Ic’

in , Alaska, in the Judicial District, on
,19 , at .m.

Return Date - Ar.l.Lhyr. A ._Jngl_i5h . Commissioner

Department' o: Public Safety

Service Fee By

Mileage Printed Name

Total Title

12-319 (Rev. 4-37)
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Alaska Siaic Departrment of Labor, IXKOSsaes*
UNIFORM CITATION = Do o Labor Sanciarc

%—chaO /sV fILFiVI'A Xﬂ&so}i;%rg; R?a%%g.szﬂo

.A"MaojU 'sanfio” No. OCLX5'08Gr6!
*UL
Judicial District COMPLAINT AFFIDAVIT

In the DISTRICT COURT of Kdt-rs -*\p O , fiK
the undersigned, being duly sworn, upon his oath deposes and says:

Dua/>((J-Tk€ pG.R»0*»

On-tAe tley-ef*__: >61 N CC— PPl
name 0 0. CA-oacJ, IMCch.
DEFENDANT Jb - — —prnj First M
STREET. C" So
Time.
cITY-sTATE M&F2-&-w fe —j/fiX— W. Phone Time.
BIRTH -

AGE DATE RACE :SEX HT. JWT,,
DRIV, -- - -
LIC. NO..

Kind Number Stete
VF.w LIC. MO. _ STATE YR.
MAKE .-STYLE .. , COLOR _

AT (Location) KaptTE-gA>-><—
DID UNLAWFULLY IN THE JUDICIAL DISTRICT AND STATE AFORE-
SAID AND DID THEN AND THERE COMMIT THE FOLLOWING

GFrE.'oE;

In vio'ation of Sec. E? L-£>

v)c.eK jJite> £
vJiThouT Ine.PFC™ S
[ ] _VI_

m
3
The unde'signr-d further $tstes that | e hB« just end reasonable
3'oundt to belie-e, and does believe, that the person named
abii.e committed the offense herein set tortn, contrary to law.
SWORN ANO SUBSCRIBED BEFORE ME a
This . .dev of. ,19.
Name and Title (Signeture of officer or
other complaint) 7=
Court
AppeaameriQlilL™- day cn
(0
oo
S.gneture. .. O')
THIS CITATION RCOUNIRES A
MANDA1ORY UOJRT APPEARANCE CD

COURT COPY



.| in THE (DISTRICT) (SJS-PEKEOfL) COURT FOR THE STATE OF ALASKA

’ AT Kotzebue, AK ATTACHVENT #13 in
state of Alaska
"-er/artment of Lahxor Plaintiff,
\VS.
Kikiktagruk Lnuoiat Corporation CASE NO. QCh 50857
Defendant. STATE TROOPER

DIRECTIONS FOR SERVICE

Atty Firm, CSED Officer, State Agency Hepartment of Labor> Wage and Hour Division

Mall Address 3301 Eagle street, Suite 301, PO Box 7-020, Anchorage 99510
Attorney or Representative Dennis R. Boawden Phone 27-3435

List of ALL Documents to be served Uniform citation #OCL 50B67 and .'exox oonv of

same. Return all cooies cf citation exceot violator's oopy(last) to above.

**Serve on “ienlkaw', ? t~ l?avioryaoi; ~uci-'Sreene Date of Birth
SSN ID/Driver's Lie. No. State
Residence Address City Phone
Business Address P O Box 279 City Kotzebue, AK Phone

Additional Directions Persons listed are identified in corpordie records”™ as_regi~hgred
aoent and /or comorate officers for K f.C. Service ¢ a ..rOT ~ e fp\

RETURN OF SERVICE OELir T1S87

I, the undersigned, hereby certify and return that | serv&fVILASEX~PJONsted
documents, in the above captioned matter, by personally han”jyjros&ftdTtftSdp?# a

true and correct copy with: anchorage, alaska
[ ] the pprr.on named above:
[ | of the defendant, a
person of suitable age and discretion who resides with the person named above;
at -
(Address, street "number, apt. . (rural route) milepost, etc.)
in , Alaska, in the Judicial District, on
e .m.
Return Date Arthur A English _, Commissioner
Department oTPublTc Safety
Service Fee By
Mileage Printed Name
Total Title

12-319 (Rev. 4-87)
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Cz/tf/C'/] end SifetY. PRiJch 7-021
cn NIf>A.N Anchorage, Alaska 99611
n n L wac . No pcjjjo8]7j
3kry
Judicial District COMPLAINT AFFIDAVIT
In the DISTRICT COURT of Ko tin 1 & K
the undersigned, being duly sworn, upon his oath deposes and e«ye:
A.M.
Onthe 3 °~ dayof CfcftohflA- 18SCH. .at _ e,M.
DEaENDANT ,M M N Yh rea s VoiCri<.niivin
1Ait (Phoee Print) First M.
strfft QijC/v
H,Phnn* Time
riTY.FTATF - W, Phone
8IRTH
AdF NATE RACE AEX HT WI
DRIV.
11C h..
Kind Number State
vFh |ifi no RTATE ' YR
MAKF _STYLE. rot OR
A,PCV'-'T

AT (Location)

STRICT AND STATE AFORE-
SAID AND DID THEN AND THERE COMMIT THE FOLLOWING
OFFENSE:

| m violation of Soc.0 S >> Q U fa). u>, uflifcA.
w\gl

-QealLSju I

T1

The undersigned further states that he liei just and reasonable
7rounds to be'ieve, and doet believe, the' the 0A0I named
fbove ro'Timiired e o'lpnje herein jet forth, contrary to law.
SWORN AND SUbSCRIBcD bErOhc ME

Thii day of ,19

Name and' (Signature o( officer or 'll D
other complaint) >

Apoeerence: .wLt~dav olVi£c\3_ 19*$" at J.A3f2.8jl. U1l

Address tflg. *i/C.CT LCv.c\"3fca.W< mCD

Sianature: CcO
ignature: 'CD 1

THIS CITATION REQUIRES A
MANDATORY COURT APPEARANCE

COURT COPY —_—
08 336 <7-8Si
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ATTACHVENT #14*°

STATE OF ALASKA
Dejrattnart of Cooimorw & Ecosoele Dmlopinwit-
DIvhfca of Occcjulenal Llcwilng

I LUrcrAw-SKI willy flu'fWih a liua snd full copy of Iha

/M ct\) \ -X vorietelta&wim N\sl.itoOrrislia fiCrwyztianai licoadng,

1. K
iv>~"r N—>-1uU . .

VDRl dydQ™>vi) , H ke 706~
Director ol Jcrjp*p*rtictiU Us* Only
OF ALASKA!

State* of jiMTi-— yiliSBf-1 * 1L 'IT %E\MW
Department of Commerce anéi Economlc’ I{)evellopmen c

Division of Occupational Licensing
Construction Contractor's Section

PO. Box D-LIC .J 02 1938
Juneau, Alaska 99811-0800

VISION OF
c 0 N ational licensing

Please rosd information sheet before completing application. Receipt Pat

Application for. |Vpe of Contracting: If specialty, what traders)?
[ Initial Registration 0 General 1.
2 Name/Entity Change [ Specialty 2

Do NOT list SIC codes.
If previously licensed, please state license number A LQ72-——-

Upgrade: license number.
0 Downgrade: license number.

If engaging In electrical work, name of electrical administrator:

Name: n Categories.

Name of Company:, License Number.
The actual name under which you will be doing business In Alaska (dba):

R.S. Store, Inc.

Complete Mailing Address: Complete Physical Address:
. p-or Box 1Q1Q 606 Bison Street
mKotzebue. .AK 99752 Kctzebue. AK 99752
=City State Zip Code City State Zip Code

Business Phone: (907) 442-3653

Type of Organization: THIS SECTION MUST BE COMPLETED. Provide complete names, addresses and social securit'
numbers of owners, partners or officers, whichever Is appropriate.

O Proprietorship 1 Partnership (3 Corporation
Name Complete Mailing Address
1. Donald L. Gallahom 9Q9, Kotzebug.,.AL-99.751

SS Na_57.4-26-2252
2. Yvonne Salinas P.O. Box 13 KnHzehnp.. AK QQ7S?
SS No 574-28-8271

3. Sally Gallahorn P.O. Box 83 Kotzebue. AK 99752

SS No. 574—4-3927



ung vl 9BBVI/

| hereby certify that the above Information Is true and complete to the best of my Knowledge. | understand that any false or
misleading Information may result In failure to obtain registration or subsequent revocation of my registration.

Signature of Applicant

Donald L. Gallahorn - President
Title
SUBSCRIBED AHU SWORN to before me
day (of
My Commission expires HrA | n NOTARY PUBLIC A
\% : (Notary Seal)

YOUR APPLICATION WILL BE PROCESSED IN THE MOST EXPEDIENT MANNER ACCORDING TO THE DATE IT IS RECEIVED
IN THIS OFFICE. PLEASE 8E ADVISED THAT CONSTANT TELEPHONE INQUIRIES INTERRUPT THE APPLICATION PROCESS,
AND SHOULD BE AVOIDED WHENEVER POSSIBLE. YOUR APPLICATION AND SUPPORTING DOCUMENTS WILL BE RETURNED
IF THEY ARE NOT COMPLETE. ALL CERTIFICATES OF REGISTRATION EXPIRE DECEMBER 31 OF EVEN NUMBERED YEARS
REGARDLESS OF DATE ISSUED.

08-413 (Rev. 3/87)



Board:

License No.: n

Name:

Address:

Business
Address:

Phone No.:

Additional documentation and a fee may be required,
In accordance with applicable statutes & regulations.
STATE OF ALASKA

Dtparbntnt of Commtrco * Economic Davalopmant
DhrWon of Occupation*! Ucanilng

THIS CEHTI1FIES THAT

R S STORE,” INC*

IBAUCENSEDGENERAL contractor

Ucenee Number Effective Expiration
A "10699 " "2/ 2/88 12/31/88
Socfaf Security Ncmtw Date of Birth
92-0038BO06
o Height | Weight 1 Sex Eyee Hair
©
jt
@® ControlNo: 4 4 3 7 9

STATE OF ALASKA

DEPARTMENT OF COMMERCE G ECONOMIC DEVELOPMENT

Division of Occupational Licensing
P.O. Box D-LIC, Juneau, Alaska 99811-0800

CONSTRUCTION CONTRACTORS

This certifies that, as provided by law, the person named Is a licensed
GENERAL CONTRACTOR

Ejpiralon Dal* j

1 Liceme Nol 1 Effective Date |

1 A 10699 e 1 2/ 21/88 1" 12/31/88 1
R S STORE, INC.
P.O. BOX 1010
KOTZEBUE , AK 99752"

Sodal Security No.
92-0038806

ControlNo: 4 4 3 7 9

Original Ibiu. Da)* laautd By
JW J. ANTHONY SMITH
Slgnatur. of Ucaniao Commissioner
Department of Commerce & Economic Development
08-2407 (Rev. 9/84)
LTATE UF ILr,

0i Comm.'fte & Fcc.rmic Derefopen.
Dinkr of Googp (farf rw n;
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Statutes

init" means the Department of A4.£:
racting agency of the state. (§ 2d

neral Provisions.

Section

920. Reporting of anticompeutivt
r lices

930. Civil and criminal penalties

940. Enforcement

950. Severability

990. Definitions

995. Short title

§ 27, ch. 65, SLA 1987, provides that ta*
t article takes effect January 1. 19ti8

3 this chapter, (a) This chapter *p-
r entered into after January 1. 1988,
ipplication to a contract solicited ot

ery expenditure of state funds, irm-
ig federal assistance except as other*
1 the state, acting through an agency,
his chapter does not apply to

witnesses to provide for profession*!
to existing or probable lawsuit* ia
ime a party;

y of Alaska where the work is to be
ients enrolled in the university;
;ors and dentists;

real property or interest in real prop
36.30.080;

|
;ion of ballots under AS 15.15.030.

‘property and other contracts relauntf
I, 02.15.090, and 02.15.091:
erty under AS 19.05.06C;

material or equipment under AS?: j

- M
ers of services under AS 47.07;

47.24; AS 47.25.195. and 47.25.3153 ?)(
d

70

ATTACHMENT #15
§ 36.30.880

Public Contracts

(12) contracts of the Department of Fish and Game for flights that
involve specialized flying and piloting skills and are not point-to-
point;

(13) purchases of income-producing assets for the state treasury or
a public corporation of the state.

ic) Except for AS 36.30.700 — 36.30.790, this chapter does not
apply to contracts between two or more agencies, the state and its
political subdivisions, or the state and ocher governments.

>d Nothing in this chapter or in regulations adopted under this
chapter prevents an agency or political subdivision from complying
with the terms and conditions of a grant, gift, bequest, cooperative
agreement or federal assistance agreement.

le) AS 36.30.170 applies to all insurance contracts involving state
money, including state grants and reimbursement to municipalities,
school districts, and other entities. (8 2 ch 106 SLA 1986; am 88 21,
2 ch 65 SLA 1987) ,

Effecr. of amendments. — The 1987 and. effective January 1, 1988, added sub.
Amendment substituted "January 1, section (e).
1988" for "July 1, 1987" in subsection (a)

Sec. 36.30.860. Supplementary general principles of law ap-
plicable. Unless displaced by the particular provisions of this chap-
ter. the princip'us of law and equity, including the Uniform Commer-
cial Code (AS 45.01 — AS 45.09), the law merchant, and law relative
tocapacity to contract, agency, fraud, misrepresentation, duress, coer-
cion. mistake, or bankruptcy shall supplement the provisions of this
chapter. (8§ 2 ch 106 SLA 1986)

Sec. 36.30.870. Adoption of regulations, (a) Regulations under
this chapter shall be adopted in accordance with the Administrative
Procedure Act (AS 44.62).

(bl Regulations under this chapter applicable to procurements of
construction or procurements for or disposal of property of the state
equipment fleet shall be adopted by the commissioner of administra-
tion only after consultation with the commissioner of transportation
and public facilities. (§ 2 ch 106 SLA 1986)

Sec. 36.30.880. Requirement of good faith. All parties involved
mthe negotiation, performance, or administration of state contracts
‘tall act in good faith. (§ 2 ch 106 SLA 1986)

71



UTILITY CONTRACTORS OF ALASKA, INC.

Alaska Chapterot the National Utility Contrar.tots Association

PO Bex 112628 = Ancho'atjt;. Alaska 99511-2628 = (907) 3-19 <1731

April 4, 1988

Arliss Sturgulewski

Alaska State Legislature \V
P.O. Box V (MS 3100)

Juneau, AK 99811

Re: Senate Bill Number 424

Dear Senator:

We are sending this letter in support of Senate Bill Number 424 introduced in
the Senate by Senators Jones and Fischer on February 28, 1988 (attachment #1).
In doing so, we would like to point out some facts that we believe helped bring

this bill into being.

Bids for the Kotzebue Airport Improvements, Project Number AIP 3-02-0160—

04760434, were opened September 15, 1987, by the Department of
Transportation and Public Facilities (DOT&PF) in Fairbanks. The apparent low
bid was submitted by a Joint Venture (JV) consisting cf ihe City of Kotzebue
(City), a municipal corporation. Kikitagruk Inupiat Corporation (K.l.C.), an
Alaskan Corporation, and R. S. Store, Inc. (R.S.), ar. Alaskan Corporation.

On September 22, 1987, "Notice of Intent to Award" was sent out by the
DOT&PF. To prevent what they believed to be an error in judgement by the
DOT&PF, an Alaskan licensed Contractor and Corporation, and a bidder for this
project, D & B General, Inc. (D & B), appealed this decision to the Superior
Court on October 15, 1987. after exhausting all administrative appeals. They
based their case, in part, on the following two statutes:

1) AS 29.35.250 which provides in pertinent part:
"(a) A city inside a borough may exercise any power not

otherwise prohibi ted by law."

2) AS 37.10.085 which provides as follows:

Financial aid to <corporations by state or political
subdivisions. Neither the state nor a political
subdivision of the state may:

1. make a subscription to the capital stock of a

corporation:

2. lend its credit for the use of a corpora‘'ion: or

3. borrow money for the wuse of a corporation.”

1d. (Emphasis added)



April 4, 1988
Page 2

But, the court ruled against the plaintiff, D & B, finding that they had not
offered any actual evidence establishing that the City of Kotzbue had "lent its
credit for the use of a private corporation.” Award was made by the DOT&PF
the following day to the J.V. without any additional investigation to ascertain
whether or not the City was lending its credit to the private J.V. partners.

Subsequent to this court action, D & B and the Utility Contractors of Alaska
have learned through an article in the Arctic Sounder Newpaper of March 2,
1988, (Attachment #2), that the City of Kotzebue-did, in fact, lend $300,000.00
to R.S. Store, Inc., one of the J.VV. partners, prior to the award of the contract
and court action. This act was obviously in apparent violation of the
aforementioned statutes.

To further add to their concern over this matter, D &€ B has only recently come
to obtain a memo, from the Attorney General, Grace Schaible, dated April 7,
1987, which states very clearly that no contract should be awarded to a
municipality (Attachment #3). Yet, D & B was forced to go to court and argue
against the State's Assistant District Attorney General (not the J.V.) on this
contract award without benefit of this memo. A question arises here as to why
the State's Assistant Attorney General would argue for award of this contract
while such a memo existed from his immediate supervisor. We believe that had
the DOT&PF been prudent in its investigation of the J.V., it should have
determined that the aforementioned Alaska statutes had been violated.
Therefore, we feel the contract should never have been awarded.

The Utility Contractors of Alaska are now concerned that SB 424 could possibly
be stalled in the House by Representative Al Adams of the Kotzebue District,
especially in light of statements quoted by the Anchorage Times newspaper
article (Attachment #4), which reads "Adams, who also sits on the board of the
village corporation, says he has no problems with local communities bidding.
'Where you have the resources and permits, you should participate,’ he said.
'There's no unfair competition. Everybody has a chance to bid.' "

We disagree with this because the City of Kotzebue operates, in part, with
state grants through which it can obtain construction equipment and
maintenance facilities, at virtually little or no cost. This provides them with
an unfair advantage over private contractors who can only obtain their
equipment and facilities with monies made working those jobs such as the
Kotzebue Airport Improvements project.



April 4, 1988
Page 3

Given these facts, the Utility Contractors of Alaska ask your support to ensure
passage of SB 424, to preclude this unfortunate set of circumstances from ever
arising again and thus adding to an already depressed construction industry. It
is tough enough to survive in this business right now, let alone having to
compete against a government entity that has an unfair, and possibly, illegal

advantage.

Sincerely,

UTILITY CONTRACTORS OF ALASKA, INC.

rresiaent

cc: Attorney General Grace Berg Schaible
DOT& PF Commissioner Mark S. Hickey
Bill Reeves, Associated General Contractors

JCV/mjm



Introduced: 2/12/88 5-1771A
Referred; Community and Regional Affairs,
Labor and Commerce and Finance ATTACHMENT #1

IN THE SENATE BY JONES AND FISCHER
SENATE BILL NO. 424
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to procurement by state agencies
* from certain entities.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30 is amended by adding a new section to read:

.

10
11
12
13
14

16
17

19

Sec. 36.30.760. PROHIBITION AGAINST CERTAIN CONTRACT AWARDS. It

a state agency solicits bids for a contract over $150,000 by issuing

an invitation to bid under AS 36.30.100
proposals under AS 36.30.200 - 36.30.270,

contract to a bidder or offeror who

cal subdivision of the state,

- 36.30.190 or a request for
the agency may not award the
is another state agency, a politi-

a partnership whose partners include a

state agency or political subdivision of the state, or a joint venture

whose venturers include a state agency or political subdivision of the

state. In this section, "p?}itical subdivision” includes school
districts.
SB0424a -1- SB 424

%
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ATTACHMENT #2

KOTZEBUE, ALASKA

Sparks fly at council meeting

by Hen Neuschwan
Staff Reporter

Angry words and accusations
of misconduct punctuated the
Kotzebue City Council regular
meeting Feb. 18. when Jeff
Smith questioned council
members about the city’s
financial arrangement with R.S.
Store Inc.. one of the airport
improvement’s joint venture
partners.

Smith, who spoke during the
citizen's comments of the council
meeting, said rumors had been
circulating that the council had
loaned S300.000 to a private
individual.

”| find itjust incredible 'hat the
city loaned $300,000 to Bi.sh,”
Smith said. "We talk about
closing the library, talk about
needing money for the Ric

Ire comm

he

of a lack of local hire on two

Center, How many employees
are forced to take pay cuts”
Service after service is
threatened, there are debts that the
cii) owes, yet the city loans
S300.000 to a private enterprise
It's just incredible,"

Smith was referring to Bi.sh
Gallahorn, president of R.S.
Store Inc.

Smith said he didn't realize ihe
city was a financial institution and
added: "It's financial dealings
like this that got our city in
trouble.”

City Manager Mike Scoti,
visibly taken back by Smith's
comments, said the loan had been
discussed during puolic hearings
and il the city lud not loaned the
money the joint venture would
have lost the bid.

"If you had attended the public
hearings, you would have known

what was going on," Scott told
Smith, "The city went into ajoint
venture agreement wiih KIC and
R.S. Store Inc. We bid on the
project, and when it came time to
place the bond, R.S. Store Inc.
couldn't come up with the cash,
The project was on the line.”

Scott said the loan agreement
was to the city's benefit and
would amount to a net gam of
S18,000. According to Scott,
R.S. Store Inc. borrowed the
money at 12.5 percent interest
and offered collateral worth two
limes that of the initial money.

"Get down to the basics," Scott
told Smith. "Would you throw
away the bid, lose the jobs and
economic development to the
city” We were in a perfect
position. We had two-to-one
protection, no financial institution
would have given us that"

Smith said he never insinuated
the city had made illegal dealings
behind closed doors. He said he
felt obligated to come forward
and put this issue on die table.

"When rumors get started,"
Smith said, "you don't hear the
good things. You think
something nefarious is going
on."

After the council meeting, Scott
said he was very surprised at
Smith's statements.

"I was totally surprised," Scott
said, "I had just talked to him
yesterday, and he said nothing
about this."

Scott added Smith spoke in an
accusatory tone and said he
thought it wasn't right for Smith
to bring the subject up in that
manner.

"I'm all for citizens coming in

. . continued on page 6.

ttee ponders own fate

Mamilaqg Association and

the region.
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jarkS . . = from page I

ilking (o the council." Scotl
‘Bui he (Smith) came in
mg claims and assenions,

do so so loosely shouldn't
I'fuied. Its irresponsible,
mk no legitimate attempt to
.t anyone concerning this

Friday Smith, a former city
it member who now does
Iting work for the borough,
'tis action at the meeting
have been compulsive on
in. but he fe't the issue
| to be out in the open.
A discussing the rumors
| councl member. Smith
e was urged by the council
ier to come to the council
ng and air his views. Smith
red to name the council

aer. His wife had also
.raged him to speak his
at thr ig, he said,

was ng personal.”
' said ‘It was an action |
«as wrong. They've got
is to justify their actions.
I don't think they're
ate I'm not one who

ves the ends justifies the
Iy
th added he felt he did the

city a service.

Scon said at the ur.te of the joint
venture agreem- it for the $2
million airport impro'-emeni
project bid. it was tssumed that
all parries had enough money to
cover the bond. When R.S.
Store Inc. indicated it could not
come up with the money, there
was discussion about what the
city should do

The city did nm want to lose the
bid, Scotl S3id. and the bond had
toread the sa  as the bid. with
the City, KIC md R S. Stoie Inc.
as backers ¢ the b ;. Scott
said there wasn't mi .-. time to

e money together ,efore the
t. deadline, Under mat time
fa, oi, KIC wouldn't be able to
meet and approve a loan, so Scotl
suggested the city loan the
money.

"From that point on we called a
special public meeting to discuss
the loan,' Scotl said "It was
well publicized.”

The council unanimously
approved the loan in its Oct 5.
special open meeting. Scott said
the money was a part of the
municipal investment account and
was simply switched to another

investment account, where It Is
still drawing interest.

The loan originally had a
repayment deadline of 90 days.
That deadline was emended an
additional 90 days after Gallahorn
approached the city council on
Jan 22 and asked for an
extension. In the closed
executive session concerning
finances, the council
unanimously approved the 90 day

extension. The repayment
deadline is April 14
The city had initially

app .jched RS Store Inc and
KIC because the city could not
do the airport improvement
project alone and needed the
heavy equipment of the other
two.

Gallahorn said his company ran
into a financial problem when it
tried to raise money for the bond
According to Gallahorn. this was
around the time N.B.A. took
over from Bank of the North and
because his company had no
re stionship with the new bank, it
was difficult to establish credit
with them.

"We looked at the options.”
Gallahorn said. ‘And thought
about scrapping the job. The city
had pretty good reasons for
wanting the job to go through -
provide jobs, improve the airport

No place in Alaska has more things to see and do than Anchorage. And
'u're's nti easier way to enjoy Anchorage than with an Alaska Airlines week-

nd package.

You'll get roundtrip airfare and two

'gilts' accommodations at either the

tiichorage Westward Hilton or the
iK'horage Westmark in the heart of down-
wn. Which puts you just minutes from

Andxr.tA"Wixim! P.dctyc

$700Q*

economic development.”

Gallahorn said the city should
be commended for arranging the
loan.

‘How many millions of dollars
has the city and the people of
Kotzebue lost to outside
contractors?" Gallahorn asked.
“"They should use this as a matter
of policy."

Among the highlights of
additional city council action was
the approval of a land transfer
between (he Indian Health
Service and the city, interest in
the Nome to Siberia flights, a city
local hire report, the city's
monthly financial statement and
the first reading of a joint
insurance agreement among
Alaska municipalities and school
districts.

«The council unanimously
passed a resolution transferring
iHS property on 3rd Avenue to
the city.

The 1.9 acre property,
estimated by Scott as having a
value of $350,000, contains the
city water tank, public works
treatment plant, transit building
and storage shed. *

According to the terms of the
contract, the city agrees to
maintain the property for the
operation and maintenance of
sanitation facilities and to keep
the facility in effective operating
condition.

A small tract of the property
will be leased back to IHS on a
10-year contract for $1 a year,
with an option to renew at the end
of the period. The .2-acre lot will
be used as a material staging area,
regional support center and
equipment repair and storage site
for ongoing projects in the
Maniilaq region.

«Council members discussed
the feasibility of a Siberian
goodwill trip after receiving the
travel offer from a letter
submitted to the council by
NANA Museum Director Kari

westlund.

In the Feb. 5 letter, Westlund
said she had been asked to
aiscmblc a group from Kotzebue
to join in on the proposed flights
from Nome to Provideniya, a
village in the Soviet Far East.

Scotl said a delegation to
promote tourism, express
friendship and goodwill and to
check on economic possibilities
in Siberia would be beneficial to
the city. He said he'd also be
interested in a sister city in
Siberia.

Westlund told the council
members the original sponsors of
the trip would hold four to six
seats for Kotzebue
representatives. The Nome
group has set a travel target date
of March 15. She said
accomodations in the village were
limited and the trips were being
scheduled for a day trip only.

Jim Stimpfle, orgjmzer of the
Nome to Provideniya trip, said in
a later interview the flight had
been postponed until sometime in
April or May. The lack of
passports and an indication that
Gov, Cowpcr will be among the
passengers on (he proposed trip
Is responsible for the delay, he
said. s
«The council members also
went over the resident
employment status report from
Oct. 1986 to Dec. 1987.

As a matter of contrast, two
projects that were initiated before
the local hire ordinance was
35 percent of the tota) work force
were Kotzebue residents who

IICgotgct

enacted in 1986 and were not city
projects were analyzed.

On die Kotzebue Amory Project
suppt.ed 25.2 percent of the total
work hours.

The Kotzebue Elementary
School Renovation Project had a
local work group of 25 percent
and but supplied 65.6 percent of
total work hours.

Ir. comparison, of the 109 full
and part-time jobs created by five
capital projects beginning Oct. I.
1986, all were filled by local
residents.

Scon said the report showed a
dramatic difference in local hire
since Iwe formation of the local
hire commission and enactment
of the ordinance.

"This report proves that the
ordinance has fulfilled its original
intent and that local hire needs to
remain a prominent issue of the
city," Scott said. "Local hire
should not be swept under the
carpel or placed on the back
burner.”

«In further council action, Scott
submitted the city's financial
statement and said the city was
right cn track. He said the city
was ir good shape and was six
months ahead in its repayment
schediies.

According to Scott, the $2.7
million city debt was been
reduced to $1 million. He said the
city deots were well on their way
to recovery.

=The council also had the first
reading of the Alaska Municipal
League Joint Insurance
Arrangement.

The joint insurance agreement
approved by the 1986 Alaska
Legislature provides means for
local (overnments and school
districts to join together in an
insurarce pool to avoid some of
the p-oblems arising from
convertional insurance markets.
The JIA would offer insurance
premium stability, according to
Scon.

The arrangement would also
establish a non-profit association
to provide risk r.ianagemen
services fur Alaska
municipalities, city and borough
school districts and regional
attendance areas.

In ordw to become a member of
llie JIA, the city would have to
join the association, approve the
agreement and pledge to
approprate sufficient funds for
annual premiums and
assessments for at least three
years or until all payment
obligations have been fulfilled.

The council members voted for
a March 3 public work session to
go over me insurance documents.
The session will begin at 5.00
p.m. in the council chambers.

=The council also approved an
$85 conation for the
Student:-in-Space program at
Kotzebue Middle School. The
donatioi will be wused la
purchasing one flight suit.

Eight itudents at the Middle
school are involved in the
after-school program organized
by 3rd rrade elementary teacher
unha Lenharr. The program
offers extensive study on
becoming astronauts.

In later interview with Lenharr.
he said with the city's donation it
looked a; if the cost of the flight
suits for the students would be
covered The Lion's Club
donated enough money for diree
suits and the rest of the money
came frcm other organizations
and individuals, he srud.

The students are also seeking
donation: for a guest speaker

LITiiL- V L U iii
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Affaire
v« H. 463-3600
Craca Bare Schaibla «erir  Municipality aa tan*
ittomay yonaral aril contractor for

public vorki project

ThruT MarJ”la L. Odland
Assistant Attorney General
Govarnaantai Aifairs-Juneau

B71 Bruct Weyhrouch
Legal AsSistant a
Governmental Affairs-Juneau

You have aikad whether a mgniciBa]ity nay act m4 A gen-
eral contractor on a comp*titively bid public work* project* The
abort answer 1la no.

) Wa hava pravioualy opined that munlcipalitiee perform-
ing work on public works project*, a practice commonly referred
to aa '"forced accounting," are not required to pay prevailing
vaies under AS 36.05.010 -- 36,05.110 (Little Davis Bacon Act),
1983 Inf. Op. Att"y Can, (Apr. 19g 663*83-0554), Sea 1983 Inf.
Op, Att’y Can. (Mar. lit 663-83*0267 Wa have alao approved of
situation* where municipalities carry out their public construc-
tion project* by hiring private contractor* to perform project
management and supervision while uaing municipal employe** to do
the construction work. 1978 Inf, Op, Att"y Own, (Oct. 111 663-
79*0195), However, none of these opinion* address _the question
posed. ~ Based upon our analysis, wa find that a municipality may
not_aq{ as a general contractor on competitively bid public works
projects,

Generally, the policy of the Department of Transporta-
tion and Public facilities (DOT/PF) 1is "to require the construc-
tion of all public works under bid contracts,” AS 35.15.010,
Public work contract* are required to comply with Title 35, AS
36,30 (the State Procurement Code), and regulation* adopted under
those lews, AS 35.15,040, 1/ Contractor le defined ae '"the con-
tractor including eubconcraccore performing work necessary to

T987Th* *SlI,telv* d*c* of W 35.15,040 md AS 36.30 1* July 1,

ATTACHMENT #3

[ >
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facilitate public construction.” AS 36.95.010(1). 2/ DOT/P? s
~Jven ths authority to "enter into _contracts or agreement* rtlaf
'ng to public works with ... political subdivisions....” AS 35.-

03.040(7).

Basically, t*e lagitlatura has providad three ways for
tha construction of puDllc works project*, Pirst, if a project
Is estimated to cost Isss than $100,000, or if it is iIn tna bast
Intarascs of ths state, DOT/PT_ may perform tha work. AS 33.15.-
010. Second, whan tha estimated construction costa exceed
6100,000, DOT/PF must advartlsa, reouest bids, and award con-
tract# compatitivaly, Ssa AS 35.15.020 e 35.13.050, Third, a
municipality can request"DOT/PP to give -tha municipality all tha
authority to plan and construct "public works projacts of tha
state which ﬂ;rt to be located within the boundaries or tha
operating araa of tha municipality...." AS 33.15.080(a). Sea
1981 Inf. Op, Att'y Can. (Hay 291 663-81-0044).

o Nothing in Alaska lav specifically prohibits municipal-
ities from acting as a general contractor on compatitivaly bid
contracts, And, tha powers given local government units are to
be liberally construed, @ See Alaska Const, art. X, i li AS 29,-
35.400, Yet, if an affltmat[ve resPonse IS givon to your ques-
tion, ostensibly, a municipality could bid on all kinds” of public
works ‘JrOjeCtS in all areas of tha state, Just_ like any other
general contractor. We believe the legislature did not Intend to
givo municipalities this authority, By specifically bestowing
upon a municipality the authority to ‘adopt™ the planning and
construction of public works projects located within the bound-
aries of the municipality under AS" 33,15.080 tho legislature in-
tended to give municipalities the authority to carry out public
works projects without competition. Similarly, the legislature
constrained municipalities to assume the construction of relevant
public works projects only within the boundary or operating area
of the municipality, AS 33.15.080(a). By implication, a mv.frici-

2/ AS 39,95.010(3) define# public works as "ths on-sits field
surveying, erection, rehabilitation, alteration, extension or
repair, including painting or radacoration of buildings, highways
or other improvements to. real rogart under contract for the
eceee, a political eubdivision of the state, or a regional school
board,,,, 1 AS 35,25,020(7) dtfinet public work as "a structure
or project constructed or maintained by [DOT/PFJ except airports
and_ highways _end includes public buildings, boat harbors, port
facilities, dikes, jetties, end breakwaters.” A political subdi-
vision of tha state includes boroughs, cities, and villages. AS
36.95.010(6),
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pality venturing oueilda Iti boundaries to compete with the pri-
vate eoctor for Eubllc works projects would be engaging 1in an
ultra vires act, because this action is neither allowed by stat-
ute nor by mun”tipal charter. Cochran v, City of Nome. 10 Alaska
425, 435 (D.C. Alaska 1944). e "10°°ZT |4C§U|Illn. The Law of
Municipal Corporations | 29.104c {3d ed. 19 18 ¢ 3A C, Xhtieau,"
Independent Locil Covemoent Entitles |1 30B.08 (1987) (“"Ultra
vires contract* ere"egreements beyond’the borough®s power under
all circumstances."). ~See generally 72 C.J.S, Supp, Public Con-
tracts f 4 (1975). On a practical level a municipality competi-
tivelv_ bidding against private sector contractors would, in all
probability, cause quite a_ political fuse and raise numerous
logistic, ethical, and practical problems for the municipality.

Finally, as we noted earlier, powers ?iven local gov-
ernments are liberally construed. E.g., Liberatl v. Bristol Bay
Borough, 584 P.2d 1115, 1120 (Alaska 19rjT. In this Instance,’
municipalities are not given the authority to eospeto ao a_ gener-
al contractor fcr public works projects. Thus, 1f a municipality
were to adopt such a pow&r, It would have to be implied,

sofar as municipal corporation* do possess implied powers, _such
powers are to be strictly construed against tna entity clalmlng
them." Olryes v..Kenai Peninsula Borough. 536 P,2d 1221, 122
(Alaska 1975) (foo"tnots omitcsdT. ~Civen‘this rule, a municipali-
ty would ba barred from asserting implied powers so as to involve
itself as a ganeral contractor on a coopatitively bid public
worka projact.

notwithstanding this conclusion, municipalitias are not
completely barred from competing with members of ‘the private sec-
tor, euch” as central contractors,

Engaging In sntarprisss usually ownad and
optrated by privata individuals hss also been
sanctioned provided the public 1interest so re-
quires, The opinion has been given that as long
as ths .g"ty retrains from extending 1its activity
into active compttition with private enterprise in
Seeling with otheru, Ib should be allowed consid-
erablelatitude Th providing for itaelf those
things necesssry to carry on a lagitimata munici-
pal function if thera are vtlid reasons for becom-
ing s self-supplier. The word "private," as used
in the opinion* discussing th* powers of a munici-
pality, 1is used to designate proprietary as dis-
tinguished from governmental functions,

12 E. McQuillin, Ths Law of Municipal Corporation* J 36.02 (3d
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ad, 1986) (aophailfl added, footnote* oaittad). But that ccapiti-
tion it misitad by what the lagialatura alloi*.

A municipal corporation i* invaitad with full
power to do everything naeataarily incident to a
proper discharge of 1ite public function*, but no
right to do more can b« implied, and in tha ab-
aanca of axpren Jlagiilativ* eanetion, It ha* no
autherdtr--to «ngajt, J n-any 1independent Vu<mu *
enterprise or occupation auch a* i* usually pur-
sued by private individual™*,

Ravettlno y. City of San Diego, 160 P.2d 52, 56 (Cal. 1945) (on-
phaala aclcled), “Accord Ac# Ambulance Service. Inc, v, City of
Aurusta, 337 A.2d""651" "(e"." ~WU7)" 1 KiYter V, "fewn "of" Lake tureY
TZ157Z2,2d 634, 643 (N.C, 1965), See_ScanIeg v, Dtpt/of Conser-
vation 4 Dev,. 199 S.E,2d 641, 652~TT7,1;. 1973) (TX BuolclpkrTor~”
poration ,.. even with legislative eanction, cannot engage in a
private enterprlee or assume any function which 1* not i1n a legal
sense public 'in nature,"),

We hope this answers your question. Ifwe can b« of
further assistance, please feel free to call,

-’ . - . .t

BV/pjg . A .. t A
cet Michael Cushing, Planner
DCXA/KAJLAD - Juneau n ) .

AMMiehaei Tavolitro, City Manager
. *oonah *\

Robert M, Maynard, Eaq, --
Aeeiecant Attorney General "
freywr-el Leu ~ Juheau



By Robert Laurie
Times Juneau Bureau

JUNEAU - Last fall, the
state Department of Transporta-
tion awarded a $1.8 million con-
tract for work at the Kotzebue
airport to a joint venture made
up of the Kotzebue village corpo-
ration, a local contractor, and
the city of Kotzebue.

The involvement of the city of
Kotzebue has Alaskan contrac-
tors upset. They say it’s a threat
to their livelihood and the free
enterprise system.

Representatives of the Alaska
General Contractors testified
Tuesday afternoon before a Sen-
ate committee in favor of a bill
that would prohibit such con-
tracts in the future.

"The bill simply says that we
won’t allow our municipalities or
government entities to compete
with private business in bidding
slate contracts,” said bill spon-
sor Sen. Lloyd Jones, R-Ketchi-
kan. "Municipalities have mar-
ginal or non-existant debt service
on equipment, where your con-

tractors have to use depreciation
schedules. And they don’t have
government funds on their equip-
ment.”

AGC executive director Bill

Schneider says it’s the first time
a local government has bid on a
state proj." 1.

"Quite frankly we think there

are some inequities in that," he
said. "We don’t think that gov-
ernment should be competing
with private enterprise
building of projects.”

in the

State Transportation commis-

sioner Mark Hickey says the de-
partment had no choice but to
award the bid to the joint venture
after an attorney general's re-
view found nothing prohibiting
Kotzebue’s participation
contract, but he agrees it raises
some questions of fairness.

in the

“A municipality can bring

things to the table a private con-
tractor can’t,” he said.

Adams

Kotzebue Rep. Al

doesn’t think much of AGC’s pro-
test.

"I think it’s sour grapes by.an

SURP*
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Builders mad over Kotzebue bid

organization 1 used to support,”
he said.

Adams, who also sits on the
board of the village corporatr..,
says he hns no problems with
local communities bidding.

"Where you fiave the re-
sources and permits, you should
participate,” he said. “ There’s
no unfair competition. Every-
body has a chance to bid.”

Sen. Willie Hensley, D-Kotze-
bue, said the Kotzebue contract
is just a little different version of
other contracting done by the
state.

Many capital construction
projects funded by the state in
rural Alaska are administered by
local communities. The munici-
pal governments use "force ac-
counting,” or "transfer of res-
ponsibility” agreements to man-
age the contracts.

“l can understand why the
AGC would be a little agitated by
such an idea,” said Hensley.

Still, he said it was made to
order for Kotzebue, "and more
power to them.”

The project expands the air-
craft parking apron at Kotze-
bue's Ralph Wien Memorial air-
port using about 75,000 cubic
yards of gravel dredged from the
Kotzebue lagoon.

Up to 16 pieces of heavy equip-
ment; dozers, loaders, and dump
trucks, a-'e involved in the proj-
ect. Eight of the units are owned
by the city. The dredge is owned
by the Kikiktngruk Inupiat.Coi-
poration, the Kotzebue village
corporation.

The next lowest bid, from
Brown Construction of Kenai,
was nearly $500,000 higher.

In a protest to the department
of transportation, Brown said the
city’s inclusion in the joint ven-
ture gave an "unfair competitive
advantage” to the other two
members of the joint venture
and may have represented a mis-
use cf public funds for private
gain.

The department, and later a
superior court, rejected the
claims.
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On# of Koli*bu#a /nor# promlnint "mountain rhjkd>" located nir (h« airport.

Sparks fly at council meeting

by Dm Niujchwan
Staff Reporter

Angry word* and accusation*
of misconduct punctuated the
Kotzebue City Council regular
meeting Feb. 18. when Jeff
Smith questioned council
members aboul the city's
financial arrangement with R S
Storv Inc., one of the airport
Improvement's joint venture
panners.

Smith, who spoke during the
citizen's commenu of the council

meeting, laid rumor* had been
circulating that the council had
loaned $300,000 to a private
individual.

"f find ii Just incredible that the
City loaned $300,000 to Ui*h."
Smith Slid, "We talk ubout
closing the library, talk about

Center. How many employees
are forced to tuke pay cuts*
Service after service t*
threatened, there are debts that the
city owes, yet the city loans
$300,000 to s private enterprise
It's just incredible.”

Smith wss referring, to Bi.sh
Gallahorn, president of R.S
Store Inc.

Smith said he didn't realize the
city was a financial institution and
added: "It's financial dealings
like this that got our city in
trouble.”

City Manager Mike Scon,
visibly taken back by Smith’s
comments, said the loan hod been
discussed during public hearings
and if ihe city had not loaned tn<
ntvncy the joint venture would
have losi the bid.

“If you hud attended the public
hcarings.you would have known

what wo* goinn on,"” Scott told
Smith. “Thecity went Intoajoltf
venture agreement with KIC and
K.S. Store Inc. We bid on the
project, and when it came tim# to
place the bond. R.S. Store Inc.
couldn't come up with the cash.
The project was on the line,"

Scott said the loan agreement
was to the city's benefit and
would amount to a net gain of
$18,000. According to Scott,
R.S, Store Inc. borrowed the
money at 12.5 percent interest
and offered collateral worth two
limes that of the initial money.

"Get down to the basics,* Scott
told Smith. “Would you throw
away the bid, lose the jobs and
economic development to the
city? We were in a perfect
position. We had two-to-one
protection, no financial institution
would have given us that."

Smith tald he never Insinuated
(he city had made illegal dealings
behind closed doors. He said he
rclt obligated to come forward
and put this Issue on the table.

"When rumors tel started,"
Smith said, "j ou don't hear the
good things. Vou think
something mfirlous is going
on."

After the council mectii.g. Scott
said he wis very surprised at
Smith's statements.

"l was totally surprised," Scott
laid, "I had just talked to him
yesterday, and he laid nothing
about this."

Scott added Smith spoke in in
accusatory tone and .raid he
thought It wasn't right for Smith
to bring the subject up In that
manner.

"i'm all for citizens coming In

,-- continued on page 6,

re” conirmittee ponders own fate
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No place in Alaska has more ihi™s to *

« juvd tolhan Anchoraxt. And

lhcrg'i no easier way to enjoy Anchorage than wilh an Alaska Airlin« week-

end package.

Maill get roondin'p airfare and two
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Anchonge Wcttfward Hilton or Ihe
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tonuKtw»r OiidMn tiked.

Ithoull uvi thism i mmiT
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toeil hiri upon. Ai clty'e
monthly nnincul Itd emirn md
On fun ruling of | Joint
Iniuimc* igiecmmt imong
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ItierkM
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md i resolution vmifcning
property m HIl Annul «

IM tuy.

Thi 1.t icu property,
eitiaiied by Scott u hivtng i
nlue of S140,000, ccrfvilnilM
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contract. lhe city igieee to
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Mmiiliq region.

«Council membera liicuiscd
the fallibility of | Siberian
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travel offer from a letter
lubmtited to the council by
NANA MuMum Director Kin
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la tM Feb. 1 letter, Wueilund
end iM hid been liked ta
Lucm'uk = group from Kouetve
tojoin In on tM proposed flight!
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village In iM Soviet fir tut

Scott cud | delegation to
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rrieMvhip md goodwill end to
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Id city. Hi uil hed »i» be
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U rasgouible for %e deity, he
Mid

«TM eounel) membera also
went over the reildent
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At | ranter of contract, two
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)5 perteot of tM tcuf work force
were Kotubue rcvidmu who
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According to Scott. tM SI*
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Khool diiirlcn md rtgionil
mindmce irau.

In order tobecorre i merrber or
Tie liA. tM eliy would Mvc to
join tM UvodiliOA. approve the
igreemeil and pledge to
IppfOprltie luffieiunt futdl for
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Kouebue Middle School. The
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purcMiing ore flight ruit.
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M aid with the diy't doneuon it
tooled u If tM ecu of the flight
lulti for tM ew'mu wouk be
eovered. The Lion'i Club
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FREDZHAROFF

Senate

Community antr Regional Affairs Committee

March 1, 1988

TO: Senate Community and Regional Affairs Committee Members

FROM: Senate C&RA Staff

RE: CSSB 424 - "An Act relating to procurement by the
Department o. Transportation and Public Facilities from certain
entities."”

This CS would prohibit DOT/PF from awarding construction
contracts greater than $150,000 to state agencies, political
subdivisions, or joint ventures involving these parties. The CS
limits the scope of the bill to construction contracts
administered by DOT/PF. The differs from the original which
dealt with all state contracts. The change in the CS 1is
supported by the sponsor and the Associated General Contractors.

A zero fiscal note and additional backup material is included in
the packet. Senator Jones and a representative of DOT/PF will be
at the meeting as will the board of directors of the Associated
General Contractors.



ALASKA STATE LEGISLATURE

While in Juneau
P.O. Box V
Juneau, AK 99811
907-465-3743

Home Address
3813 Denali Street
Ketchikan, AK 99901
907-225-9082

Senator Lloyd Jones
MEMORANDUM

TO: Senate members,
Community & Regional Affairs

FROM: Senator Lloyd Jones

RE: Senate Bill 424

I introduced SB 424, "An Act relating to procurement by state agencies from certain
entities,” because of my concern that state government should help the private
sector, not hinder or compete with it.

In a nutshell, it was my intent with this piece of legislation to prevent
municipalities from competing with private contractors on state jobs.

There have been a couple of instances lately where municipal organizations either
by themselves or in conjunction with a partner have bid or wanted to bid on state
projects. It is unfair to private businesses to compete with publicly funded, not-for-

profit organizations.

This bill has the support of labor as well as management in the construction
industry. Thank you for giving it your fullest consideration.
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SB 424a page 2 of 2
Fiscal Note by Department of Transportation & Public Facilities
February 29,1988

Currently, the department has a number of relatively small operational-type contracts with other
governmental agencies for a variety of purposes. These include contracts with local communities
for docking of Marine Highway Vessels, terminal operations and ticketing for the Marine
Highway system and contracts for maintenance and operations of airports and road systems.
Other examples of disallowed inter-governmental contracting may occur depending on how the
bill is interpreted. For example, if the department procures shipyard services at locations such as
Ketchikan or Seward we may be viewed as being in violation of this proposed law. As each city
controls a major shipyard, though leased to a shipyard service firm, legal questions may be raised
as to an implied partnership or joint venture on the part of the city which owns or leases the
shipyard facilities. A further potential conflict is with the anticipated se’ection of a southern
terminus for the Alaska Marine Highway System. Many of the likely candidate sites involve a
governmental entity, including the Alaska community of Hyder.

We believe the principal intent of this bill - to prevent governmental entities from competing in the
construction arena - could be served while avoiding the types of conflicts described above with a
simple language change. We suggest that the sentence on line 11 be amended as shown:

.. .a state agency solicits bids for a construction contract over $150,000 by issuing ...

With the change described above, the operational contracts described herein could continue while
construction contracts would be subject to the limitations of public entity contracting as intended
by this bill.

I>0 al /Aj “TrtcF  05.



HBMORANDUK

TO: FILE
LEGISLATIVE COMMITTEE
FROM:  WFR

RE: BIDS BY POLITICAL SUBDIVISIONS; SUGGESTED CHANGES
DATE: NOVEMBER 21, 1987

&

The following Is a suggestion to amend existing state statutes to
preclude state agencies and political subdivisions of the state
from bidding on state contracts.

-Amend A.s. 36.30.110 by adding a new subsection to read:

C) state agencies or political subdivisions of
the state are prohibited fram responding to an
invitation to_bid. Bids _received from stjate
agencies, political subdivisions of the state or
a "joint venture or corporation including a state
or political subdivision shall not be accepted by
the contracting agency.

QA/bidbymun WFR



MEMORANDUM State of Alaska

TO: Marty Rutherford, Director DATE: April 7, 1987
Municipal & Regional Asst. Div.
Dept, of Community & Regional FILE NO: 663-87-0189

Affairs
TELEPHONE NO: 465-3600
FROM: Grace Berg Schaible SUBJECT: Municipality as gen-
Attorney General eral contractor for

public works project

Thru: Marjorie L. Odland
Assistant Attorney General
Governmental Affairs-Juneau

By: Bruce Weyhrauch
Legal Assistant J
Governmental Affairs-Juneau

You have asked whether a municipality may act as a gen-
eral contractor on a competitively bid public works project. The

short answer 1i::no.

We have previously opined that municipalities perform-
ing work on public works projects, a practice commonly referred
to as "forced accounting, are not required to pay prevailing
wages under AS 36.05.010 — 36.05.110 (Little Davis Bacon Act).
1983 Inf. Op. Att?y Gen. (Apr. 19; 663-83-0554). See 1983 Inf.
Op- Att"y Gen. (Mar. 11; 663-83-0267). We have also approved of
situations where municipalities carry out their public construc-
tion projects by hiring private contractors to perform project
management and supervision while using municipal employees to do
the construction work. 1978 Inf. Op. Att'y Gen. (Oct. 11; 663-
79-0195). However, none of these opinions address the question
posed. Based upon our analysis, we find that a municipality may
not act as a general contractor on competitively bid public works
projects.

Generally, the policy of the Department of Transporta-
tion and Public Facilities (DOT/PF) 1is "to require the construc-
tion of all public works under bid contracts.” AS 35.15.010.
Public work contracts are required to comply with Title 35, AS
36.30 (the State Procurement Code), and regulations adopted under
those laws. AS 35.15.040. 1/ Contractor 1is defined as "the con-
tractor including subcontractors performing work necessary to

1/ The effective date of AS 35.15.040 and AS 36.30 is July 1,
1987.

@H>ARE 019



Marty Rutherford, Director April 7, 1987
Municipal & Regional Asst. Div. Page /2
Dept, of Community & Regional Affairs 663-87-0189

facilitate public construction.”™ AS 36.95.010(1). 2/ DOT/PF is
given the authority to "enter iInto contracts or agreements relat-
ing to public works with ... political subdivisions....” AS 35.-

05.040(7) .

Basically, the legislature has provided three ways for
the construction of public works projects. First, if a project
Is estimated to cost less than $100,000, or if it is in the best
interests of the state, DOT/PF may perform the work. AS 35.15.-

010. Second, when the estimated construction costs exceed
$100,000, DOT/PF must advertise, request bids, and award con-
tracts competitively. See AS 35.15.020 - 35.15.050, Third, a

municipality can request DOT/PF to give the municipality all the
authority to plan and construct "public works projects of the
state which [Jare] to be located within the boundaries or the
operating area of the municipality...."” AS 35.15.080(a). See
1981 Inf. Op. Att"y Gen. (May 29; 663-81-0044).

Nothing in Alaska law specifically prohibits municipal-
ities from acting as a general contractor on competitively bid
contracts. And, the powers given local government units are to
be liberally construed. See Alaska Const, art. X, 8 1; AS 29.-
35.400. Yet, if an affirmative response 1iIs given to your ques-
tion, ostensibly, a municipality could bid on all kinds of public
works projects i1n all areas of the state, just like any other
general contractor. We believe the legislature did not intend to
give municipalities this authority. By specifically bestowing
upon a municipality the authority to "adopt” the planning and
construction of public works projects located within the bound-
aries of the municipality under AS 35.15.080 the legislature 1in-
tended to give municipalities the authority to carry out public
works projects without competition. Similarly, the legislature
constrained municipalities to assume the construction of relevant
public works projects only within the boundary or operating area
of the municipality. AS 35.15.030(a). By implication, a munici-

2/ AS 39.95.010(3) defines public works as 'the on-site field
surveying, erection, rehabilitation, alteration, extension or
repair, including painting or redecoration of buildings, highways
or other 1improvements to real property under contract for the
state, a political subdivision of the state, or a regional school
board.,,." AS 35.25.020(7) defines public work as ™"a structure
or project constructed or maintained by [DOT/PF] except airports
and highways and includes public buildings, boat harbors, port
facilities, dikes, jetties, and breakwaters.'™ A political subdi-
vision of the state includes boroughs, cities, and villages. AS

36.95.010(6) -
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pality venturing outside its boundaries to compete with the pri-
vate sector for public works projects would be engaging in an
ultra vires act, because this action is neither allowed by stat-
ute nor by municipal charter. Cochran v. City of Nome, 10 Alaska
425, 435 (D.C. Alaska 1944). See TO ET McQuillin, The Law of
Municipal Corporations 8§ 29.104c (3d ed. 1981)} 3A C. Antieau,
Independent Local Government Entities 8 30B.08 (1987) ('Ultra
vires contracts are agreements beyond the borough®s power under
all circumstances."'). See generally 72 C.J.S. Supp. Public Con-
tracts 8 4 (1975). On a practical level a municipality competi-
tively bidding against private sector contractors would, 1in all
probability, cause quite a political fuss and raise numerous
logistic, ethical, and practical problems for the municipality.

Finally, as we noted earlier, powers given local gov-
ernments are liberally construed. E.g., Liberati v. Bristol Bay
Borough, 584 P.2d 1115, 1120 (Alaska 1979). In this IiInstance,
municipalities are not given the authority to compete as a gener-
al contractor for public works projects. Thus, if a municipality
were to adopt such a power, it would have to be implied. "(I]n-
sofar as municipal corporations do possess implied powers, such
powers are to be strictly construed against the entity claiming
them.™ Girves v. Kenai Peninsula Borough, 536 P.2d 1221, 1224
(Alaska 1975) (footnote omitted). Given this rule, a municipali-
ty would be barred from asserting implied powers so as to involve
itself as a general contractor on a competitively bid public

works project.

Notwithstanding this conclusion, municipalities are not
completely barred from competing with members of the private sec-
tor, such as general contractors.

Engaging in enterprises usually owned and
operated by private individuals has also been
sanctioned provided the public interest so re-
quires. The opinion has been given that as long
as the city refrains from extending 1its activity
into active competition with private enterprise in
dealing with others, it should be allowed consid-
erable latitude in providing for Itself those
things necessary to carry on a legitimate munici-
pal function if there are valid reasons for becom-
ing a self-supplier. The word "private,"” as used
in the opinions discussing the powers of a munici-
pality, 1is used to designate proprietary as dis-
tinguished from governmental functions.

12 E. McQuillin, The Law of Municipal Corporations § 36.02 (3d
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ed. 1986) (emphasis added, footnotes omitted). But that competi-
tion is limited by what the legislature allows.

A municipal corporation 1is invested with Ffull
power to do everything necessarily incident to a
proper discharge of its public functions, but nc
right to do more can be implied, and 1ic the ab-
sence of express legislative sanction, it has no
authority to engage 1in any independent business
enterprise or occupation such as is usually pur-
sued by private individuals.

Ravettino v. City of San Diego, 160 P.2d 52, 56 (Cal. 1945) (em-
phasis added). Accord Ace ~Ambulance Service, Inc. v. City of
Augusta, 33/ A.2d 661 (Med 1975); Keeter v. Town ofLake Lure,
141 S.E.2d 634, 643 (N.C. 1965). See Stanley v. Dept, of Conser-
vation & Dev., 199 S_.E.2d 641, 652 (N.C. 1973) (“A municipal cor-
poration 777 even with legislative sanction, cannot engage 1iIn a
private enterprise or assume any function which is not in a legal
sense public in nature.™).

We hope this answers your question. ITwecan be of
further assistance, please feel free to call.

BW/pjg

cc: Michael Cushing, Planner
DCRA/MARAD - Juneau

Michael Tavoliero, City Manager
Hoonah

Robert M, Maynard, Esq.-
Assistant Attorney General
Dept, of Law - Juneau
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Labor and Commerce and Finance
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IN THE SENATE BY JONES AND FISCHER
SENATE BILL NO. 424
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to procurement by state agencies
from certain entities.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section™.. AS 36.30 is amended by adding a new section to read:
- Secl. (36.30.760™ PROHIBITION AGAINST CERTAIN CONTRACT AWARDS. If
a atare* agency solicits bids for a contract over $150,000 by issuing
an invitation to bid under AS 36.30.100 - 36.30.190 or a request for
proposals under AS 36.30.200 - 36.30.270, the agency may not award the
contract to a bidder or offeror who is another state agency, a politi-
cal subdivision of the state, a partnership whose partners include a
state agency or political subdivision of the state, or a joint venture
whose venturers include a state agency or political subdivision of the
state. In this section, "political subdivision™ includes school

districts.

T)or/pf OO0\A
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Home Address While in Juneau

3813 Denali Street pa goxy
Ketchikan, AK 99901 Juneau, AK 99811
907-225-9082. 907-465-37a3

Senator Lloyd Jones
MEMORANDUM

TO: Senate members,
Community & Regional Affairs

FROM: Senator Lloyd Jones

RE: Senate Bill 424

| introduced SB 424, "An Act relating to procurement by state agencies from certain
entities,” because of my concern that state government should help the private
sector, not hinder or compete with it.

In a nutshell, it was my intent with this piece of legislation to prevent
municipalities from competing with private contractors on state jobs.

There have been a couple of instances lately where municipal organizations either
by themselves or in conjunction with a partner have bid or wanted to bid on state
projects. It is untair to private businesses to compete with publicly funded, not-for-

profit organizations.

This bill has the support of labor as well as management in the construction
industry. Thank you for giving it your fullest consideration.



THE ALASKA OHAPTER*

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, INC.

SKILL SOX 92500 . ANCHORAGE. ALASKA 99509
TELEPHONE (907) W1-5354

3201 SPENARO ROAD
ANCHORAOE

WILLIAM E. SCHNEIDER
EXECUTIVE DIRECTOR

*E 9POf.3IBILItY
INTEGRITY

September 23, 1987 /

Mark Hickey, Commissioner

Department of Transportation
and Public Facilities

P.O. Box 2

Juneau, Alaska 99811

Dear Commissioner Hickey:

I am writing to register concern over the facts surrounding tne
bids for the improvements to Kotzebue®s Ralph VTien Memorial
Airport, DOT/PF Project No. 60434 AIP No. 3-02-0160-04.

The apparent low bidder on this $1.8 million project includes the
City of Kotzebue as a joint venture partner. To my knowledge this
iIs the first time a political subdivision of the State has bid on

a DOT/PF project.

The concept of a non-profit public corporation competing against
private construction companies iIs contrary to princinles of free
enterprise. Quite simply, a private company cannot compete with a
non-profit, non-taxable public entity which utilizes publicly
owned and non-taxable equipment.

AGC Alaska reguests a through iInvestigation by DOT/PF i1nto the
responsiveness and appropriateness of this bid. Additionally, the
capabilgty of the joint venture to bond this project should be
reviewed.

-AN AWARD WINNING CHAPTER*
r

rWAPTro nr YmF vrun . <*»i»rr»ro nnrnr>rMyY i<
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Mark Hickey, Commissioner
Page 2

Please keep me advised of your actions iIn this matter

Sincerely,

ALASKA CHAPTER OF
GENERAL CONTRACTORS

r steward

nn Harnisch, Regional Director
DOT/PF - Northern Region

AGC Board of Directors

Senator Jan Faiks

Representative Ben F. Grussendorf

WFR/mjc



THE ALASKA CHAPTER1

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, INC.

S*| BOX 62500 * ANChORaGC Al>3*A 99509 3201 SPENAAD ROAD
='ES'OsS'S1iTy TELEPHONE 1907) 501554 ANCHORAGE

oa? . WILLIAM E SCHNEIDER
CGRiTy executive Director

January 27, 1988

Mark Hickey, Commissioner

Department of Transportation &
Public Facilities

3132 Channel Drive

P.0. Box Z

Juneau, Alaska 9.9811

Re: Kotzebue Airport Project
Dear Commissioner Hickey,

On behalf of the contracting community in Alaska, AGC requests
your response to un-resolved issnes surrounding the award of a
$1,8 million Kotzebue Airport improvement project to a joint
venture comprised in part by a political subdivision of the State.

This circumstance continues to warrant our attention because we
believe a system which allows non-profit tax exempt political
subdivisions of the state to bid on a competitive basis against
private business undermines the free enterprise system on which
this country and this State are founded.

In November 1987, at the AGC annual convention, you indicated that
the award to the joint venture KIC Corporation /R.i S. Stores/City
of Kotzebue (herein after referred to as the city of Kotzebue) was
based on an attorney general®s opinion. 1 am not certain you
indicated a written opinion, but the audience assumed that to be
the case,

I now understand the facts to be different. First, there was no
written attorney general®s opinion recommending project award to

the City of Kotzebue. Second, a written attorney general®s
opinion was issued in a memorandum dated April 7, 1987 succinctly
stating that a municipality may not act as a general contractor on

a competitively bid public works project.

1AN AWARD WINNING CHAPTER
r,. 10" rc >ur ,r»o mm O‘MRH%S'W“HY@R.& CaSHMAN MEMBERSHIP trophy = 1092



Commissioner Hickey
Page 2

The October 12, 1987 Intent to Award letter by DOT/PF Regional
Director Lynn Harnish directly contradicts this April 7, 1987
attorney general®s opinion. Harnish states iIn parti

There 1s no law which prohibits a municipality
from bidding on a public works project as a joint
venture with other contractors. Article X,
paragraph 1 provides that "a liberal construction
shall be given to the powers of local government
units.” A.S. 29.35.010(B) allows a municipality
to enter Into agreement, considering the broad
construction of powers by municipalities required
by the constitution and by statute (A.S. 29.35.400
and A.S, 29.35.410), | am unable to conclude that
it 1s i1llegal for the City of Kotzebue to enter
Into a joint venture agreement for the®purpose of
bidding on State construction contract, and the
DOT/PF 1s obligated by A.S. 35.15.050 “to award to
the lowest responsible bidder regardless of
considerations of policy.

The April 7, 1987 attorney general memorandum states iIn part:

You have asked whether a municipality may act
as a general contractor on a competitively bid
public works project. The short answer 1is

no. Finally as we noted earlier, powers given
local governments are liberally construed.
(Citations omitted) in this instance,
municipalities are not given the authority to
compete as a general contractor for public
works projects. Thus, 1If a municipality were
to adopt such a power, 1t would have to be
implied. H[Dn sofar as municipal
corporations do possess Implied powers, such
powers are to be strictly construed against
the entity claiming them.” (Citations
omitted) Given this rule, a municipality
would be barred from asserting implied powers
so as to involve i1tself as a general
contractor on a competitively bid public works

project.



Commissioner Hickey
Page 3

As you might guess, ve find these revelations to be quite
disturbing. Our concern is for the future. Are tax exempt
political subdivisions going to be allowed to compete against tho
private sector? Will DOT/PF ignore the April 7, 1987 attorney
general opinion If a similar situation occurs in.the future?

I an sure you understand our concerns. Can you please iIndicate
what 1f anything, DOT/PF plans on doing to address these concerns.

Sincerely,

ALASKA CHAPTER
ASSONM " NMNANERAL CONTRACTORS

Will"1am E. Schneider
Executive Director

WES/mjc
\WES\HICKEV.LTR
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September 18, 1937

Mr, Robert Venusti.

Department of Transportation/PF
Technical Services Blag.

2301 Peger Road

Fairbanks, Alaska 99709-6364

Re: Notice of Bid Protest
Ralph Wien Memorial Airport
AIP NO.-3-02-01.60-04
Project No.: 60434

Dear Robert Venusti:

This letter is a formal bid protest for the Kotzebue Airport
Project which was tentatively awarded to the City of Kotzebue/
K.1.C./ZR&S Stone, 1Inc., a Joint Venture, As of September 17,
1987, no notice of "iIntent to award"” had been 1issued.

I feel that the inclusion of the "City of Kotzebue™ as a Joint
Venture partner for a construction project may; (1) be a con-

flict of interest, () give "unfair competitive advantage™ to

K.1.C/R&S Stone, 1Inc. 1in obtaining the contract, (3) undercut

the competitive bid process, (4) possibly misuse public funds

for private gain, and (6) make the bid ™"unresponsive."

The apparent ability of K.I.C./R&S. Stone, Inc. to use city
owned equipment and rely on city funds for bonding clearly
seems inappropriate, to say the least. The bid bond for the
project was posted by the City of Kotzebue. See Exhibit R. It
usually takes a licensed General Contractor with a proven track
record to obtain the proper bonds to perform contracts such as
the Kotzebue Airport Project. The use of 'city funds" to pro-
vide bonding undercuts other contractors®™ abilities to compete
on a fair basis. Brown maintains that the low bid submitted by
the Joint Venture reflects the advantage gained by including a
municipal entity in the partnership. (Brown"s Bid $2,262,911.00
- Joint Venture"s Bid $1,791,501.00.) The municipality”s
participation creates the definite appearance of a "conflict of
infcrest.”
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Mr. Robert Venusti
September 18, 1987
Page Two

IT Brown Construction Inc. had known that the City of Kotzebue
was going to be a participant in the bidding process, Brown
would never have gone to the expense of preparing a bid in the
first place. The participation of the "City of Kotzebue" can-
not be found on the planholders list. See Exhibit C. The use
of "city funds" seemingly allows a private individual, i.e.,
Joint Venture partners, to profit with the use of funds which
are derived from the citizens of Koztebue (Public Funds). The
use of such funds could provide the basis for an injunction to
prohibit the City of Kotzebue from using any funds on the pro-
ject.

In addition, any proposed use of city owned equipment by the
Joint Venture adds to the "unfair advantage'" gained at the ex-
pense of other bidders. The DOT/PF should also note that all
Joint Venture partners have agreed to sign for bonding on the
project. See Proposal submitted to DOT./PF by Joint Venture
(Exhibit A). The DOT/PF should determine whether or not a
surety will even bond an unlicensed municipality involved in a
joint venture. The unfair advantage which the Joint Venture
has over other contractors becomes even more apparent if the
City of Kotzebue intends to furnish a cash bond for the Joint
Venture. All other contractors that cannot rely on municipal
funds are put at a disadvantage since commercial sureties or
private cash bonds must be relied upon by non-municipal
entities. The DOT/PF could end up using the municipal funds,
i.e. cash bond, to complete the project, in the event of
incomplete performance on behalf of the contractor.

The DOT/PF may find it useful to review the Joint Venture
agreement between the parties in order to clarify some of the

issues mentioned above. A Joint Venture similiar to the Kotz-
ebue/K.1.C/ R & S Stone Inc. 1is required to keep a copy of the
agreement on file at each parties main place of business. See

12 AAC 21.010, Joint Venture Agreement, A.S. 08,18.011. Also
see Exhibit D.

If a precedent is set which allows "municipalities" to compete
against private enterprise iIn the construction business, the
competitive bid process will ultimately suffer as will the in-
dividual contractor. Brown requests that DOT/PF reject the
Joint Venture®s bid and accept the next lowest bid which was
prepared 1in accordance with recognized standards for bidding on
public projects. Please contact me concerning DOT/PF"s posi-
tion on this matter immediately.

Very truly yours,

Don Brown
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October 12» 1987

Re: Kotzebue Airport Improvements
Project No. 6034

Brown Construction

P.O. Box 1313
Kenal, Alaska 99611

Kotzebue/KIC/R & S Stores, Inc., O.V. , e
P.O. Box 46
Kotzebue, Alaska.99762

Gentlemen:

Having considered the bid protest of Brown Construction, and reviewing the
materials submitted by Broan Construction and Kotzebue/KIC/R & S Stores,
0V, it Is joy decision to deny the bid protest, There 1s no law which
prohibits a municipality from bidding on a public works project as « joint
venture with other contractors. Article X, paragraph 1 provides that "a
liberal construction shall be given tc the powers of local government
units,” A.S, 29.35.010(B) allows a municipality to enter Into agreements.
Considering the broad construction of powers by municipalities required by
the constitution and by statute (A.S, 29,35.400 and A.3. 29,35,410), | am
unable to conclude that it 1s lllegal for the City of Kotzebue to enter
Into a joint venture agreement for the purpose of bidding on a state
construction contract, and the OOTAPF 1$ obligated by A.S. 35.15,050 to
award to the lowest responsible bidder regardless of considerations of
policy. It 1$ for thn legislature to determine whether, os a matter of
policy, governmental entities should It permitted to compete for public
contracts,

The contract for Project No. 60434 will be awarded to Kotznbue/KIC/R&S
Stores, OV, It 1s expected that the contract award will be made on October

14, 1987.

Sincerely



Submitted on Behalf of;

BROWN CONSTRUCTION/ INC.

MEMORANDUM IN SUPPORT OF BID PROTEST

Kotzebue Airport Project
A_1_P_. No. 3-02-0160-04
Project No. 60434
1937

Grant E, Watts

WADE & DE YOUNG
310 K Street, Suite 410
Anchorage, Alaska 99501

(907) 279-3544 rct

Attorney for Browh Construction, Inc.
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MEMORANDUM IN SUPPORT OF BID PROTEST
Introduction

This 1i1s Erown Constuction Inc."s response to the DOT/PF*'s
request for legal authority relating to the City of Kotzebue®s
ability to participate *n a construction contract for a public
project.

The City of Kotzebue has absolutely no ""power to
participate as a Joint Venture (hereinafter referred to as
JV) partner in a private enterprise for profit. The DOT/PF can
rely upon alternative legal grounds in disqualifying the JV bid
for the Kotzebue Airport Project. The 1legal grounds apply to
acts on the part of the City of Kotzebue which: (1) misuse
credit on behalf oi a private corporation; @) incur debt
inappropriately; (@) lack any "real" public purpose; and (4) are
not in in the best iInterest of the State of Alaska. Brown
Construction, Inc. believes the Alaska Courts would agree that
the "City of Kotzebue'™ is prohibited by law from participating
in _the construction contract for the Kotzebue Airport Project.

As a preliminary matter, the City of Kotzebue has only
those powers which are authorized by the Constitution of Alaska
and the legislature by Statute. AS 29.35.010 provides:

General Powers. All municipalities have the
following general powers, subject to other
provisions of law:

MEMORANDUM IN SUPPORT OF BID FROTEST
Page 1
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(®) to expend money for a community pur-
pose, TFacility, or service for the good of the
municipality to the extent the municipality is
otherwise authorized by law to exercise the
power necessary to acccomplish the purpose or
provide the facility or service;

«

(11) to borrow money and 1issue evidences of
indebtedne ss.

Id. (Emphasis added).
AS 29.35.250 provides in pertinent part:

@) A city 1inside a borough may exercise any
power not otherwise prohibited by law.

Id. (Emphasis added).

It is axiomatic that the City of Kotzebue cannot violate the
Constitutional and Statutory law governing the exercise of power
by a second class city. Any express prohibition curtailing the
power of a City, such as Kotzebue, must be adhered to and
respected. In the present case, the City of Kotzebue is ex-
pressly prohibited by the Constitution of Alaska and Statutory
mandate from participating 1in a private enterprise which seeks
profit as an overall goal.

I. THE USE OF FUNDS FROM THE CITY OF KOTZEBUE 1S AN
UNLAWFUL LENDING OF CREDIT TO A PRIVATE COPORATION

The City of Kotzebue has.provided at least one-third of the
$50,000 bid bond which has been submitted to the DOT/PF on be-
half of the Joint Venture. See Exhibit A. The Joint Venture

partners 1include: City of Kotzebue, K.1.C., 1Inc. and R & S

Stores, Inc. The private joint venture has two participants

MEMORANDUM 1IN SUPPORT OF BID PROTEST
Page 2



A~ 0w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

WADE ft DEYOUNG
A fftOriltlOHAl COPOUTIO>
310 K STRICT
SUITE 410
ANCHORAGE. AK 9950 1
(907) 279*3544

that are private corporateentities, 1i.e. KIC and R&S Store
Inc. The City ofKotzebue cannot "pledge™ 1its credit on behalf
of a private joint venture. The prohibition against such acts
is provided in AS 37.10.085, which states:

Financial aid to corporations by state or po-

litical subdivision. Neither the state nor a
political subdivision of the state may
Q make a subscription to the capital

stock of a corporation;
(@) lend its credit for the use of a corpo-

ration ; or
(©)) borrow money for the use of a corpora-

tion.
Id. (Emphasis added).

At the present time, there 1iIs no guarantee that a commer-
cial surety will provide a surety bond to this particular Joint
Venture at all. The Joint Venture has two options, either sup-
ply a commercial surety bond, or two individual sureties to pro-
vide the amounts required by AS 36.25.010. The Joint Venture 1is
apparently trying to secure a bond through a commercial surety.
The Joint Venture partners have each agreed to pay 1/3 of the
total price required by the commercial surety tosupply the
bond. Thus, if a surety agrees to bond the Joint Venture, the
City of Kotzebue will assume responsibility for indemnifying the
surety for either 1/3 or all of any amounts paid out of the pay-
ment and/or performance bonds. The City ofKotzebue will act as
a source of indemnification for acts of any participant in the

Joint Venture should the surety ultimately pay out funds from

MEMORANDUM IN SUPPORT OF BID PROTEST
Page 3
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the payment and performance bond. The indemnification would
also cover any indebtedness to the surety which is brought about
solely by the other private corporate Joint Venture partners.
The City of Kotzebue is essentially "loaning its credit" to the
private corporate partners by indemnifying the surety and
assuming the risk associated with prospective liability 1iIn the
future. The possibility that the City of Kotzbue may only be
indemnifying 1/3 of any amount which may ultimately be sought by
the surety 1is irrelevant. If the City -of Kotzbue provides $1.00
of its credit for the use of any corporation, AS 37.10.080 is
violated. In the present case, the bond requirement would be
$716,600.00 for the payment bond and an additional $716,600.00
for the performance bond or a total bond amount of
$1,433,200.00. Thus, the City of Kotzbue 1is lending a credit of
$47 /,733 .00 for the benefit of two private corporate joint ven-
ture partners. This is nearly half a million dollars for pro-
spective indemnification of the surety. K.1.C. and R & S
Stores, Inc. ultimately benefit by being absolved of this pro-
spective liability. Thus, $477,733.00 of "public monies"™ 1is
pledged for the benefit of a private '"corporation."”

The $1,433,200.00 figure 1is reached by taking 40% of the

amount of the contract award - $1,791,501.00 1i.e. amount bid by

MEMORANDUM IN SUPPORT OF EID PROTEST
Page 4
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KIC/City of Kotzebue/R & S Stores, Inc. X 2.

Bond of contractors for public buildings or
works. (@) Except as provided in AS
44 .33.300, before a contract exceeding
$100,000 for the construction, alteration, or
repair of a public building or public work of
the state or a political subdivision of the
state 1is awarded to a general or specialty
contractor, the contractor shall Tfurnish to
the state or a political subdivision of the
state the following bonds, which become bind-
ing upon the award of the contract to that
contractor:

(D a performance bond with a corporate
surety qualified to do business in the state,
or at least two individual sureties who shall
each justify 1iIn a sum equal to the amount of
the bond; the amount of the performance bond
shall be equivalent to the amount of the pay-
ment bond;

One-third

$1,433,200.00 1is $477,773.00. AS 36.25.010 provides:

@ a payment bond with a corporate surety

qualified to do business in the state, or at
least two 1individual sureties who shall each
justify iIn a sum equal to the amount of the
bond for the protection of all persons who
supply Ulabor and material 1In the prosecution
of the work provided for iIn the contract; when
the total amount payable by the terms of the
contract is not more than $1,000,000, the pay-
ment bond shall be in a sum of one-half the
total amount payable by the terms of the con-
tract? when the total amount payable by the
terms of the contract is more than $1,000,000
and not more than $5,000,000, the payment bond
shall be in a sum of 40 percent of the total
amount payable by the terms of the contract;
when the total amount payable by the terms of
the contract is more than $5,000,000, the pay-
ment bond shall be in the sum of $2,500,000.

(b) This section does not limit the- authority

of a contracting officer to require a perfor-

mance bond or other security in addition to
those, or 1in rvses other than the cases spe-

cified in (@) of this section.

MEMORANDUM IN SUPPORT OF BID PROTEST
Paae 5
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©) When no payment bond has been furnished

the contracting department shall not approve
final payments to the contractor until the
contractor Ffiles a written certification that
all persons who supplied labor or material in
the prosecution of the work provided for in
the contract have been paid.

Id.

The City of Kotzebue would be indemnifying 1/3 of that
amount. A similiar result would occur if the City of Kotzebue
provided an individual surety bond. AS 37.10.085 is violated if
the Joint Venture procures a commercial bond under the terms
which have been mentioned above. The DOT/PF should also verify
whether or not any bond holder designated by the Joit.t Venture
is licensed todo business in Alaska. In addition, the
indemnification by the City of Kotzebue could very well increase
should the C.0. decide to require additional security for this
project.

The 1impropriety of such acts by a city 1is described in Port
of Longview, Cowlitz Cty. V. Taxpayers,Etc., 527 P.2d 263
(Wa-sh. 1974) inwhich the court stated:

The loan ofits name by acity to bring about

a benefit to a private project, even though

general liability does not exist, is nothing
short of a loan of its credit.

* * *

It is not material what such undertakings may
be called, or what forms are devised to con-
ceal their main purpose, or how worthwhile
they may appear to be, when the question of
constitutionality is presented, their sub-
stance will be examined. The Ffinancing of
private enterprises* with public funds is

MEMORANDUM IN SUPPORT OF BID PROTEST
Page 6



1 foreign to the fundamental concepts of our
5 constitutional system. To permit such en-
croachments upon the prohibitions of the Con-
stitution would bring about, as experience and
3 history have demonstrated, the ultimate

destruction of the private enterprise system.

Id. at 269, 271.

5

6 In Cole v. City of La Grange, 5 S. Ct. 416 (January 5, 1885),

7 the court analyzed a statute similiar to AS 37.10.085 aid stated

8 as Tollows:

9 Otherwise, as it makes no provision for com-
pensation except when the use is public, it

10 would permit private property to be taken or
appropriated for private use without any com-

11 pensation whatever. It s true that this
article regards the right of eminent domain,

12 and not the power to tax; for the taking of
property by taxation requires no other compen-

13 sation than the tax-payer receives 1In being
protected by the government to the support of

14 which he contributes. But, so far as respects
the wuse, the taking of private property by

15 taxation 1is subject to the same limit as the
taking by the right of eminent domain. Each

16 is a taking by the state for the public use,
and not to promote private ends.

7 1d. at 419.

18 InGiles v. City of Biloxi, 112 So.2d 815 (Mis* 1959), the

court stated:

19
It is argued that the contract constitutes a

20 joint venture between the Commission, an

1 agency of the City of Biloxi, and Aponaug, a
private corporation, and that such  joint
undertaking 1is i1nvalid as being a loan of

2 municipal credit to the private corporation.

23

24 In 37 Am.Jur., Municipal Corporations, Section

o5 135, page 751, it is said: "It 1is generally

26
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APaomiiOMU coarotaro*
SIO ICSTRUT
SUIT! 4 9
ANCHORAGE. AK 99501
(907) 279*3544

Page 7



(r-y.

1 held, however, that a contract whereby a muni-
cipal corporation engages jointly with a pri-
2 vate individual or corporation in the con-
struction of an improvement for joint use Iis
3 invalid as being a Jloan of the municipal
credit for private benefit."”
4
Although many states have constitutional
5 provisions similar to Section 183, there does
not Appear to have been any great amount of
6 litigation on the subject.
7 In a case involving a similar provision in the
Ohio Consti tut’on, the Ohio court said
8 in Wvscaver v. Atkinson, 37 Ohio St. 80, that,
"The mischief which this section interdicts is
9 a business partnership between a municipality
or subdivision of the state and individuals or
10 private corporations or associations. It
forbids the union of public and private
11 capital or credit iIn any enterprise whatever.
* * * And I will add that it makes no
12 difference whether the scheme for the union of
public and private money or credit originates
13 with the party or parties representing the
public or the private interests. In short,
14 the thing prohibited is the combination in any
form whatever of the public funds or credit of
15 any county, city, town, or township with the
capital of any other person, whether
16 corporated or unincorporated, for the purpose
of promoting any enterprise whatever."
17 * * *
18
We hold that the contract between the
19 Commission and Aponaug 1is void.

o0 1d. at 822, 823

21 In Whelan v. New Jersey Power & Light Company, 212 A.2d 136,

22 141, (N.J. 1965) the ourt stated:

23 [SJuch cases seemingly mean that, however
public the purpose and however defensible the
24 use of public funds to achieve it through
arrangements with private sources, still the
25 arrangement may not take the form of a
26

MEMORANDUM IN SUPPORT OF BID PROTEST
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partnership or joint enterprise involving
either a sharing of the underlying ownership
or a sharing in the operating experience.

at 142

14 A.L.R. 1152, provides:

The authorities are quite generally
agreed that statutes expressly authorizing tha
use of public funds 1in the carrying on of
enterprises of a private nature, or in
assisting such an enterprise or business by
making leans or subscribing for capital stock,
are invalid, at least 1iIn the absence of a
constitutional provision authorizing Iit. The
following cases, which for the purpose of this
proposition proceed upon the assumption that
the purpose was a private one, support this
general rule: [citations omitted] . . . The
promotion of the 1interests of individuals,
either in respect of property or business,
although it may result incidentally in che
advancement of the public welfare, 1is, 1iIn its
essential character, a private and not a pub-
lic object. However certain and great the
resulting good to the general public, it does
not, by reason of its comparative iImportance,
cease to be incidental. The incidental
advantage to the public, or to the state,
which results from the promotion of private
interests, and the prosperity of private
enterprises or Dbusiness, does not justify
their aid by the use of public money raised by
taxation, or Tfor which taxation may become
necessary. It is the essential character of
the direct object of the expenditure which
must determine its validity, as justifying a
tax, and not the magnitude of the iInterests to
be affected, nor the degree to which the gen-
eral advantage of the community, and thus the
public welfare, may be ultimately benefited by
thelr promotion. The principle of this dis-
tinction 1is fundamental. It underlies all
government that is based upon reason rather
than upon force.

MEMORANDUM IN SUPPORT OF BID PROTEST
Page 9



56 Am.Jur.2d Municipal Corporations § 579 provide

A state legislature can neither compel
nor authorize a municipal corporation to
expend any of its funds for a private purpose,
and consequently, since practically every
undertaking of a municipality does or may
require the expenditure of money, a municipal
corporation cannot, even with express
legislative sanction, embark 1in any private
enterprise, or assume any function which is
not in a legal sense public. If there 1is any
restriction implied and inherent in the spirit
of. American constitutions, it is that the
government and 1its subdivisions shall confine
themselves to the business of government for
which they were created, but 1if a specific
provision prohibiting the expenditure of
public Tfunds for private purposes 1is required,
it is fTound in the clause which Tforbids the
taking of property for other than public uses;
for since the funds of a municipality are
necessarily directly or indirectly raised by
taxation, the expenditure of money by a
municipality for private purposes does or may
necessarily result in the taking of the
property of individuals under the guise of

taxation for other than public uses. In such
a case it can make no difference that the
payment of municipal funds for private

purposes 1is to be made out of borrowed money,
and that no 1immediate provision Tfor taxation
is made. So also, it can make no difference
that the money to be devoted to a use not
public 1is derived from a specified source
which 1is not public. IT the funds from such
source are public Tfunds and subject to such
public use as the municipality may see Tfit to
devote them, their use ._for a private purpose
increases the burden of taxation as certainly
as if a tax for a private purpose was directly
levied.

Id. at 628, 629.

[Tlhe rule that municipal corporations must
exercise their power-s for public purposes 1is
nowhere more strictly applied than iIn the case

MEMORANDUM IN SUPPORT OF EID PROTEST
Page 10
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of borrowing money and otherwise 1incurring in-

debtedness. The legislature may not consti-
tutionally authorize a municipal corporation
to contract debts for private objects. In

some  jurisdictions, municipalities are ex-

pressly prohibited by constitutional, statu-

tory, or charter provision from incurring in-

debtedness except for municipal purposes.

Id. at 632.

The City"s participation 1iIn the Joint Venture Agreement
provides for additional "use of the City"s credit" for the bene-
fit of private corporations in the Joint Venture. Provisions
(2.0),(2.1) ,(2.2) ,(2-3), (2.4), and (3.6) make it evident that
the City obligates public funds for contingent liability between

the Joint Venture partners. See Exhibit E. The DOT/PF should
also review the remainder of the JV provisions 1in order to fully
understand the extent of the City"s proposed participation.

JV provision 2.1 provides,

2.1 All necessary working capital, subject to
the provisions of paragraphs 2.3 and 6.2, when
and as required for performance of the joint
venture, shall be furnished by the parties
according to the following schedule:

City of Kotzebue 33 1/3%
Kikiktagruk Inupiat Corp. 33 1/3%
R.S. Store, Inc. 33 1/3%
Working capital shall be held to the
minimum necessary. Whenever Tfeasible and
economic, costs shall be met by allocations of
in kind contributions, treated as expenses,
made by the parties. The joint venture shall

have no employees and own no property outright
except as approved by the committee or requir-
ed by the bid. With the approval of the com-

MEMORANDUM IN SUPPORT OF BID PROTEST
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JV provision 2.3 provides;

mittee, the manager may designate one of the
parties to hire new personnel or purchase or
lease equipment required specifically for the
project according to the requirements of the
project and the distribution of/ contributions
required by this agreement.

JV provision 2.2 provides;

2.2 The interest of the parties in the joint
venture and in all property, materials, and
equipment acquired 1in connection therewith and
held by it, and in all profits and losses in-
curred in the performance of the project and
losses incurred in the performance of the pro-
ject shall also be iIn accordance with the per-
centages set forth above.

%

2.3 If, at any time any party, after reason-
able notice, Tfails to contribute its share of
project requirements in either working capital
or in kind contributions, the party or parties
not in default may require that the allocation
of profits be changed to be proportionate in
kind contributions actually made; provided,
that the parties shall continue to share in
losses according to the original schedule.
The parties have agreed to provide the funds
and assets necessary for mobilization under
the project through their own payrolls, which
contributions shall be treated as in lieu con-
tributions.

JV "provision 2.4 provides;

2.4 The manager shall give adequate notice of

the schedule of requirements for cash, ser-
vices, equipment, property and materials re-
quired for performance of the project. In the

event that a cash requirement in excess of
Fifty Thousand Dollars ($50,000.00) is not met
by a party, the cash may be advanced by anoth-
er party at anallocated interest rate of
12.5% per annum or the cost of the funds,
whichever 1is greater, chargeable to the party
not advancingthe funds, with the consent of
the committee. In th,e event that a party does

MEMORANDUM IN SUPPORT OF BID PROTEST
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not adequately meet an 1in kind contribution
assigned to it, the committee may reassign the
responsibility for making the in kind contri-
bution and may assess the cost of delay
against the party not providing its timely in
kind contribution, or it may determine that
the party is in default under this agreement.

JV provision 3.6 provides:
3.6 Except as otherwise agreed by the commit-
tee, subject to the availability of personnel
and equipment and as required in the opinion
of the manager of the project the parties
shall make approximately equal contributions
of personnel, equipment, materials and pro-
perty, herein referred to as "in kind" contri-
butions to the project. Before any in kind
contribution 1is committed to the project, the
committee shall approve an hourly or other
rate or cost schedule for the contribution as
proposed by the manager. Such a rate schedule
may include costs of payroll, insurance, taxes
and other overhead costs deemed reasonable.

The provisions mentioned above violate the statutory prohibition

provided in AS 37.10.085.

I1. THE PARTICIPATION OF THE CITY OF KOTZEBUE MAY VIOLATE
ARTICLE 11X, & 9 OF THE ALASKA CONSTITUTION.

The City of Kotzebue has provided 1/3 of tue $50,000 bid
borTd for the project. The City will also incur 1/3 of the costs
associated with procuring a payment and performance bond, 1iIn the
event a surety can actually be found to supply the bonding. The
prospective liability which the City would assume through indem-
nification of the surety could reach $477,733.00 or more. This
sum could increase if common law principles of indemnity are
ultimately pursued iIn the future. The City of Kotzebue could be

put in the position of utilizing its own indebtedness to finance
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its participation 1iIn the Joint Venture. The Constitution

Alaska, Art. 1IX, 8 9 provides:

Local Debts. No debt shallbe contracted by

any political subdivision of the State, unless
authorized for capital improvements by 1its
governing body and ratified by a majority vote
of those qualified to vote and voting on the

of

question.
Id.

There 1is no ‘'capital 1improvement” 1involved resulting
from the City of Kotzebue participating 1iIn a construction
contractfor a project already funded with State Federal
dollars. In City of Juneau v. Hixson, 373 P.2d (Alaska

1962) , the court described capital iImprovement as follc"-s.

There is nothing in the  history of
municipal bonding in Alaska, or in the minutes
of the Constitutional Convention that causes
us to believe that  the term "capital
improvements" was intended to denote projects
radically different than those for which
municipalities had been permitted to incur
bonded 1i1ndebtedness in the past. We believe
“"capital”™ was used in the sense in which it is
associated witn assets in the form of real or
personal property and that it was intended to

connote a degree of permanency. We believe
that it includes the "publicworks of a
permanent character™ such as "streets,
bridges, wharves and harbor facilities, sewers
and sewage-disposal plants, municipal
buildings, schools, libraries, gymnasia and
athletic fields, fire « houses, and public
utilities™ as mentioned in the original act of
Congress. It 1includes "off-street parking

facilities” and "public works or facilities of
a permanent character”™ as provided 1In recent
acts of the state legis-lature. We believe
that in selecting the term "capital
improvements" the convention had in mind that
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it was including all the projects  just

mentioned which had historically been as-

sociated with municipal bonding, but under a

better generic term-one which did not require

illustration by actually listing the type pro-

jects that wtie considered to be included

within 1its meaning and stating that the list

itself was not exclusive as was done in the

original act of Congress.
Id. at 747 (footnotes omitted).
The City retains no "tangible asset”™ for all the money which
could be expended in participatiny 1.a "private enterprise."
The City" actually stands to loose a great deal without retaining
a single tangible asset for the sacrificed "public funds." The
“"public funds"™ relied on by the City in participating 1in the
Joint Venture ultimately aid only theJoint Venture partners,
and then only 1if the contract 1is performed 1in a flawless man-
ner. The Joint Venture 1is merely participating to perform the
work associated with constructon of aState-operated airport.
The use of public funds by the City of Kotzebue is being
utilized to facilitate work which is traditionally performed by
the_ private sector. The voters have not had a voice 1in dis-
cussing the propriety of indemnifying a private commercial sure

ty, and even 1if they had, the absence of any capital improvement

for the debt incurred 1is clearly violative of the Alaska Con-
stitution.

The City has contracted a 'debt™ by assuming responsibility
as an indemnitor on the payment and performance bonds, 1iIn the
event the surety actually, accepts the arrangement. Although
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this 1is not a situation where the City has issued bonds to

secure Tfunds, it can be analogized since the City is relying on
tax dollars to pay off any indemnification of the surety which
may come to pass in the future. The City of Kotzebue did not
put this issue before the voters i.e. taxpayers, prior to enter-
ing into any agreement which mandates indemnification by the
municipality. The surety arrangement with the City and other
Joint Venture partners results 1in a situation similiar to a
municipality 1issuing a general obligation bond; only in this
case, no capital improvement 1is gained, although the City is
definitely obligated. The Qlegislation provided in AS 29.47.180

and AS 29.47.190 can be analogized to the present financial
realities which the City must face. AS 29.47.180 provides;

General, obligation bonds. A municipality may
acquire, construct, 1improve, and equip capital
improvements and issue negotiable or nonnegoti-
able general obligation bonds for these pur-

poses.
Id. AS 29.47.190 provides;

Vote and notice of existing indebtedness re-
"quired. (@ A municipality may 1incur general
obligation bond debt only after a bond authori-
zation ordinance 1is approved by a majority vote
at an election. Any municipal voter may vote
in the bond election, except as otherwise pro-
vided by law.

(b) Before a general >bligation bond issue
election, the governing body shall have pub-
lished a notice of the total existing bond in-
debtedness at least once a week for three con-
secutive weeks. The First notice shall be
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published at least 20 days before the date of
the election. A notice shall include

(1) the current total general obligation
bonded 1indebtedness, including authorized but

unsold bonds of the municipality;
(2) the cost of the debt service on the cur-

rent indebtedness;
(3) the total assessed value of property in

the municipality.
Id.
It is Brown"s contention that the actions of the City in

"indemnifying"” a commercial security violates the mandate of

AS 29.47.190 since voter participation is absent.

I11. THE CITY OF KOTZEBUE FULFILLS NO PUBLIC PURPOSE BY
PARTICIPATING IN A PRIVATE JOINT VENTURE.

Art. IX, 8 6 of the Alaska Constitution provides that:

No tax shall be levied, or appropriation of

public money made, or public property
transferred, nor shall the public credit be
used, except TFfor a public purpose.

Id.

The participation of the City of Kotzebue 1in a joint
venture for the performance of a construction contract violates
this provision. The City of Kotzebue has embarked in a joint

venture for profit. In Wright v. City of Palmer, 468 P.2d 326

(Alaska 1970), the court considered the parameters of the term
“"public purpose™ and stated:

[T]he test which we must apply 1is whether the
plan is so unreasonable as to transgress the
limitations of our constitution. IT the plan
of action were plainly foolhardy, or if it
amounted to the pledging of credit or the
giving away of assets without any correspond-
ing discernible benefit, we might be per-
suaded to strike down the plan.
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Id. at 331.

The City of Kotzebue cannot designate the hiring of private

individuals from Kotzebue as the basis for Tfinding a "public

purpose. Addendum 4 of the Kotzebue Airport Project provides,
NOTICE TO BIDDERS.

Regarding employment of labor, there are
indications from the FAA that the hiring pre-

ference forlocal residents announced August
20, 1987 is not enforceable on this type of
project. Bidders should therefore assume

employment preference regulations do not apply
to this project

The City of Kotzebue is apparently making an attempt to
circumvent Addendum 4 and 1insure the hiring of local residents
by entering the construction business. This 1is not a valid pub-
lic purpose for committing a substantial public funds. A
“"public purpose”™ of this nature would allow any political sub-
division of the State to bid on public works to insure employ-
ment of Jlocal residents, under the guise of a profit-seeking
joint venture. Furthermore, there 1is no evidence that the local
residents will not be hired if a non-municipal contractor is
awarded the contract. The 1invalidity of such acts is described
in 14 A.L.R. 1155, which provides in pertinent part,

It also has been held that a legislative

authorization that public funds be used in a

business of aprivate nature cannot be

justified on the theory that the state power

to tax is the same as the limits of the police

power of the state.

Id. at 1155.
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[Tlrade 1is not, and cannot properly be,
regarded as oneof the functions of
government. On the contrary, 1its function Iis
to protect the citizen in the exercise of any
lawful employment,the right to which is

guaranteed to the citizen by the terms of the
Constitution, and certainly has never been
delegated to any department of the
government. We do not deem it necessary to go
into any extended consideration of the fearful
consequences of recognizing the power of the
legislature to embark the state in any trade,
arising from the hazards of all business of
that character, or to comment upon the danger
to the people of the monopoly of any trade by
the state, - for 1if it can monopolize one it
may monopolize any or all other trades or
employments,— although it is permi“ssible for a
court, when called upon to construe an act, to
consider 1its effects and consequences; for it
may oe said- indeed, has been said- that the
good sense and patriotism of the members of
the general assembly may be safely relied upon
to protect the people from such apprehended
dangers. But that great luminary of the law,
Chief Justice Marshall, did not seem to think
that this was a sufficient protection, as may
be seen by what he said in M"Culloch wv.
Maryland.

Id. at 1157-1158

In the case of Burns v. Essling, 194 N.W. 404 (Minn.

1923),

court concluded that the city"s use of funds for a hockey

which

inappropriate use of public funds.

benefitted only a fTew select individuals was

[1]Jt is well settled that, if the primary
object of an expenditure-of municipal funds 1is
to subserve a public purpose, the expenditure
is legal, although it may also involve as an
incident an expenditure which, standing alone,
woulld not be lawful. It is equally well
settled that, if the primary object is to pro-
mote some private end, the expenditure 1is
illegal, although it may incidentally r.erve
some public purpose also.
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Id. at 405 (emphasis added).

The primary objective of the Joint venture is seeking
profit for a private enterprise. The "public'" receives no
discernable benefit for the overall liability that 1is asssumed
by the City. At best, an unknown number of individuals receive
wages which cannot be said to benefit the "public."The City
"gambles"™ and receives little, if anything in return. Brown
maintains that the City of Kotzebue®s participation inthe Joint
Ventr Enterprise has the overall result of giving away assets

without any discernible benefits to the public. The City of

Kotzebue 1is clearly pledging its credit for the use of private
concerns and this transgresses the Alaska Constitution. In

DeArmond v. Alaska State Development Corporation, 376 P.2d 717,

721 (Alaska 1962) the court stated,

Appellant®s first point is that the
appropriation of funds for the corporation and
the 1issuance of debenture certificates by the
corporation constitutes the transfer of public
funds and the use of public credit Tforother
than a public purpose, in violation of article
IX, section 6 of the Alaska Constitution which
stares:

"No tax shall be levied, or appropriation
of public money made, or public property
transferred, nor shall the public credit
be used, except for-a public purpose.”

At the outset we observed that the phrase
“"public purpose”™ represents a concept which is
not capable of precise definition. *We believe
that it would be a disservice to Tfuture
generations for this court to attempt to
define it. It is a concept which will change
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as changing conditions create changing public
needs. Whether a public purpose 1is being

served must be decided as each case arises and

in the light of the particular facts and

circumstances of each case.
Id. at 721.

The fact that the City is participating in the performance
of a construction contract and the circumstances which establish
that public funds are being utilized to promote a private enter-

prise, 1i.e. loan public funds for private gain.

1v. THE -JOIST VENTURE®"S BID SHOULD BE DISQUALIFIED IN THE
BEST INTEREST OF THE STATE OF ALASKA.

Information to Bidders, provides at pages 4 and 5:

The Department reserves the right to reject

any and all bids when such rejection is in the

best 1interest of the State;...to reject the

bid of a bidder who 1is not , in the opinion of

the Contracting Officer, in a position to

perform the contract;.
The City of Kotzebue 1is arguably in no position to participate
in the JV which intends to perform the contract. As the DOT/PF
is well aware, the circumstances surrounding the disappearance
of the gravel which was to be used for the Kotzebue Airport may
make it "inappropriate™ to award any contract to the City of
Kotzebue. See Exhibit E. The State of Alaska paid the City of
Kotzebue $150,000 for gravel as part of a previous settlement
agreement. See, Exhibit D. This agreement also requires the
State of Alaska to provide additional Tfunds based on a formula

which is calculated on the basis of Bid Items from the Kotzebue

Airport Contract bid submittals. The Tformula designated under
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4(b) of the settlement agreement makes it apparent that an
additional $113,400 is currently owed if the agreement is
performed as stated. The City of Kotzebue would receive a total
of $263,400 for the gravel which was to be used for the
construction project. It is clear that the Bid Iltem #3 supplied
by the City of Kotzebue increases the overall amount which the
State of Alaska must pay as provided 1iIn the "market value
formula. The figures for Bid Item #3 submitted by the three
lowest contractors were: City of Kctzebue $8.78; Brown $7.50;
Knik $7.00. The calculations as provided in settlement
agreement 4("o0) result 1in $3.78 market value additive per cubic
yard of gravel x 30,000. The City of Kotzebue has been given
the opportunity to supply that number by engaging in the
competitive bid process for the Kotzebue Airport Project.

The fact remains that the State of Alaska remains liable
for payment on gravel which has subsequently disappeared, in
part. It has been alleged that the City of Kotzebue is
responsible for the disappearance of gravel from the stockpile.
IT this ultimately proves to be true, it 1is not in the best
interest of the State to have the City of Kotzebue participating
in a contract awarded by the DOT/PF, especially if no
constitutional basis exists to allow for it in the first
instance. The State could very well end up litigating against

the party which 1is performing the DOT/PF contract. If the City
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of Kotzebue 1is responsible for the disappearance of the gravel,
their acts increased the overall cost of the project. Bid Item
#2 was increased to 75,000 cubic yards to make wup for the
disappearance of gravel from the stockpile previously designated
for the project. It is totally inappropriate for the City of
Kotzebue to gain two windfalls: (1) being paid for gravel which
is not actually 1in the stockpile; and (2) making additional
profits on the increased amounts of Bid Item #2, i.e. dredge and
place 75,000 <cubic yards of gravel, if responsibility is
attributed to the municipality. The taxpayers of the State of
Alaska should not be required to reward behavior which results
in needless added costs for a "public contract."

In addition, the participation of a city in a Joint Venture
or private enterprise lends itself to the appearance of impro-
priety. The mixing of private and public funds makes it more
difficult for the general public to oversee the business of
government. Further complications arise because: (1) the City
cannot provide any materials or supplies which were procured
with tax-exempt public funds; and (2) the Freedom of Information
Act does not carry over into the private sector of the business
world. Intermingling of city-owned equipment, personnel, etc.
with private enterprise provide "fertile ground” for "conflicts
of 1interest"” and other decimations of the public confidence in

government. The taxpayer®"s are not benefited by having to pay
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for construction bonding, licensing, insurance etc., or having
to bear the burden of indemnifying a private surety. The laws
governing the power thata city can prooerly excercise were

enacted to protect the citizens from government misuse of funds.

a. Interference withthe Competitive Bid Process.

The participation of the City of Kotzebue 1in aprivate enter-
prise for profit disrupts the entire competitive bid system.
The City has embarked into uncharted water which have tradi-
tionally been naviga®-ed by the private sector. A political sub-
division of the state has no ™"business"™ competing with the pri-
vate enterprise. Normally, it 1is the state or political sub-
divisions which accept bids and award contracts under competi-
tive bio regulations. The competitive bid system will be
destroyed if an entity of the government is allowed to partici-
pate against the private sector. IT a precedent is set which
allows such participation, it would allow a government entity to
bid on the very contracts it puts out for bid and award to the
general public. A "precedent" of this nature would allow aty
and every government entity to participate iIn the competitive
bid process so long as any public purpose, 1i.e. hiring of local
residents, could be shown. The Flip side to such a proposition
is the disservice which results to the “public.” A contractor
may eventually be '"competing'" against the government in the very

city in which he resides. A private contractor cannot possibly
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compete with a political subdivision in bidding on construction
projects. The private contractor must rely on paying his own
funds for licensing, bonding, equipment, etc. without the bene-
fit of relying on public funds to meet those needs. A city, on
the other hand, meets those needs by relying on public eauip-
ment, public employees, public funds etc. The contractors who
are Alaska taxpayers could very well end up financing their com-
petitors, i.e. Government participation in future construction
project endeavors. IT the City of Kotzebue is allowed to par-
ticipate 1in the construction business under the guise of the
public interest, where will it end? If such behavior is
allowed, no prohibition would stop a city such as Kotzebue from
entering into a "Joint Venture"™ for a McDonald’s Restaurant or
some other enterprise which 1is essentially "private." Private
contractors will probably quit bidding on public projects all
together if they are Tforced to compete economically against the
governments they support. If a precedent 1is set along the lines
mentioned above, 1irreparable harm will come to Brown and other
private contractor®s within the State of Alaska.
b . Competitive Advantage Over Other Private Contractors.

The participation of the municipality results in an unfair ad-
vantage over other contractors bidding on the Kotzebue Airport
Project. The City of Kotzebue designated 5146,000 for Pay Item

100, 1i1.e. Mobilization And Demobilization. The second and third

MEMORANDUM IN SUPPORT OF BID PROTEST
Page 25



10

N}

14
15
16
17
10
19
20
21
22
23
24
25

26

WADE a DEYOUNG

*Moriinom COMc«*?iCi

310 X STRUT

ANCHORAGE. AK 99501
(9071 279*3 54 4

low bidders provided figures for Pay Item 100 as follows: (@)

Brown - $389,000 .00 ; and (2) Knik - $460 ,000.00. See Exhibit
C. The wide variance results from the proposed use of City-
owned equipment on the Kotezebue Airport Project. The Joint

Venture benefits by being able to utilize equipment provided by
the City. The other contractors must rely on traditional
methods of transporting equiDment to and from the job site. I
this had been a Kotzebue based contractor providing the equip-
ment, it might be acceptable as part of the competitive bid
process, but such is not the case. The Joint Venture does bene-
fit by including the City as a participant at an extreme advan-
tage over other private contractors. The JointVenture 1is 1io
less than $245,000 below the next bid. Thus, a $245,000 advan-
tage 1is evidenced on this singular item alone. The use DF
City-owned equipment etc. would result in an additional advan-
tage since the maintenance etc. are not incurred to the same
degree as a private owner. The City has already gained a cer-
tain economic advantage by receiving money for stockpiling
gravel on the project which could carry over into its ability to
provide a lower bid on the Kotzebue Airport Project. Since the
City had entered into the settlementagreement prior to submit-
ting a bid, the ability to weigh the overall economics 1in com-
puting a bid was clearly enhanced. The other private contrac-

tors were also put at a disadvantage by the fact that neither
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the City or other Joint Venture partners appeared on the plan-
holder list. Brown would not have gone to the expense of pre-
paring a bid if the participation of the City of Kotzebue had
been known prior to submission of bids. The DOT/PF should
ascertain the specifics regarding each pay item that the City
plans to provide so the exact figures on economic advantage can
be determined. The overall amount of economic advantage enjoyed
by the City could very well affect its position as low bidder.
Other private contractors also do not enjoy the benefit of hav-
ing bonding and licensing costs provided by a municipal part-
ner. In the present Joint Venture Agreement; the City of
Kotzebue 1is obligated to pay 1/3 of the costs associated with
getting the proper General Contractor®"s License for one of the
private corporate partners in addition to its share of mobiliza-
tion costs. The State of Alaska Contractor Licensing Division
has no iInformation on record which shows that "any" of the JV
partners is licensed at the present time. As the DOT/PF knows,
the costs associated with licensing 1is $10,000.

V. CONCLUSION.

The DOT/PF has a duty to disqualify the bid submitted on
behalf of the Kotzebue/KIC/R & S Stores, Inc., Joint Venture.
The 1legal authority provided herein mandates such action by the
State of Alaska since both Statutory and Constitutional prohibi-

tions will be violated iIn the event the contract 1is awarded to
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the City of Kotzebue/KIC/R & S Stores, ’inc., JV. The State of”’

Alaska has now been provided with the “Smoking Gun'™ which estab-
lishes the impropriety of the City"s participation in~the con-
tracting business.

Brown provided a proper responsive bid for the Kotzebue
Airport Project in accordance with the guidelines established by
the State of Alaska. Brown hereby requests that che Kotzebue
Airport Project be awarded to Brown Construction, 1Inc. since it
is the Jlowest responsive bid as reflected in the DOT/PF
records. It is iIn the best interest of the State of Alaska to
have a licensed Alaska contractor with a proven track record in
the construction industry perform a public works contract,
rather than accept a government participant who could wreak
havoc to private enterprise, the state, and the competitive bid
process. Please contact Brown Construction Inc. and Grant E.
Watts as soon as the DOT/PF renders a decision on this matter.

RESPECTFULLY SUBMITTED this 2nd day of October, 1987, from

Anchorage, Alaska.

WADE & DE YOUNG

(A Professional Corporation)

Attorneys for Brown Construction
Company

By
Grant E. Watts
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