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M E M O R A N D U M  A p r i l  19, 1988

SUBJECT:

TO:

FROM:

M u n i c i p a l  s ales and u s e  t a x e s  (CSSB 282 
( C & R A ) )

R e p r e s e n t a t i v e  J o h n  Sund, C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

T a m a r a  B r a n d t  Cook/AjJ 
D i r e c t o r  \u
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  h o w  C S S B  282 (C&RA) t r e a t s  m e c h a n i c s '  and 
m a t e r i a l m e n ' s  liens. The r e l e v a n t  p o r t i o n  o f  the b i l l  p r o­

v i d e s  :

W h e n  r e c o r d e d ,  the s a l e s  tax l i e n  h a s  p r i o r i t y  o v e r  all 
o t h e r  l i ens e x c e p t  (1) liens for p r o p e r t y  t a x e s  a n d  
sp e c i a l  a s s e s s m e n t s ;  a n d  (2) liens t h a t  w e r e  p e r f e c t e d  
b e f o r e  the r e c o r d i n g  of  the sales tax l i e n  f o r  a m o u n t s  
a c t u a l l y  a d v a n c e d  b e f o r e  the r e c o r d i n g  o f  the s a l e s  tax 
lien.

It is not c l e a r  to m e  f r o m  the l a n g u a g e  w h e t h e r  m e c h a n i c s 1 
a n d  m a t e r i a l m e n ' s  l i e n s  w o u l d  be  i n c l u d e d  w i t h i n  p a r a g r a p h  
(2) and g r a n t e d  p r i o r i t y  o v e r  sales tax l i e n s  or  not. I 
r e c o m m e n d  t h a t  the m a t t e r  b e  m a d e  m o r e  clear. If it is the 
d e s i r e  of the l e g i s l a t u r e  that m e c h a n i c s '  a n d  m a t e r i a l m e n ' s  
l i e n s  not h a v e  p r i o r i t y  o v e r  sales tax l i e n s  t h e y  s h o u l d  b e  
s p e c i f i c a l l y  e x c l u d e d  u n d e r  p a r a g r a p h  (2) so t h a t  it w o u l d  
read:

(2) liens, o t h e r  t h a n  m e c h a n i c s '  a n d  m a t e r i a l m e n ' s  
liens, that w e r e  p e r f e c t e d  b e f o r e  the r e c o r d i n g  of  the 
sales tax l i e n  f o r  a m o u n t s  a c t u a l l y  a d v a n c e d  b e f o r e  the 
r e c o r d i n g  o f  the s a l e s  tax lien.

If it is the d e s i r e  o f  the l e g i s l a t u r e  that r e c o r d e d  
m e c h a n i c s '  a n d  m a t e r i a l m e n ' s  liens b e  g i v e n  p r i o r i t y  o v e r  
s a l e s  tax l iens a n e w  p a r a g r a p h  (3) s h o u l d  b e  a d d e d  to read:

(3) m e c h a n i c s '  a n d  m a t e r i a l m e n ' s  l iens f o r  w h i c h  c l a i m s  
of lien u n d e r  A S  3 4 . 3 5 . 0 7 0  or n o t i c e s  o f  r i g h t  to lien 
u n d e r  A S  3 4 . 3 5 . 0 6 4  h a v e  b e e n  r e c o r d e d  b e f o r e  the r e­

cor d i n g  of  the s a l e s  tax lien.
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O r i g i n a l  s p o n s o r :  C o m m u n i t y  a n d  R e g i o n a l
A f f a i r s  C o m m i t t e e

I N  T H E  S E N A T E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 282 ( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to m u n i c i p a l  s a l e s  a n d  u s e  taxes;

and p r o v i d i n g  f o r  a n  e f f e c t i v e  dat 

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 9 . 1 0 . 2 0 0 ( 4 2 )  is a m e n d e d  to read:

(42) A S  2 9 . 4 5 . 6 5 0 ( c ) ,  ( d ) , ( e ) , a n d  (f) ( s a l e s  a n d  u s e  tax)

* Sec. 2. A S  2 C . 4 5 . 650(e) is a m e n d e d  to read:

(e) A  b o r o u g h  m a y  p r o v i d e  f o r  the c r e a t i o n ,  r e c o r d i n g ,  a n d  

n o t i c e  o f  a l i e n  on r e a l  or p e r s o n a l  p r o p e r t y  to s e c u r e  t h e  p a y m e n t  of 

a s a l e s  a n d  u s e  tax, a n d  t h e  i n t e r e s t ,  p e n a l t i e s ,  a n d  a d m i n i s t r a t i o n  

c o s t s  in the e v e n t  of d e l i n q u e n c y .  W h e n  r e c o r d e d ,  the s a l e s  t a x  l i e n  

h a s  p r i o r i t y  o v e r  all o t h e r  l i e n s  e x c e p t  (1) l i e n s  f o r  p r o p e r t y  t axes 

a n d  s p e c i a l  a s s e s s m e n t s ;  (2) l i e n s  t h a t  w e r e  p e r f e c t e d  b e f o r e  the

r e c o r d i n g  of the sales t a x  l i e n  f o r  a m o u n t s  a c t u a l l y  a d v a n c e d  b e f o r e

*

the r e c o r d i n g  o f  the s a l e s  t a x  lien; (3) m e c h a n i c s '  a n d  m a t e r i a l m e n ' s  

l i e n s  f o r  w h i c h  c l a i m s  o f  l i e n  u n d e r  A S  3 4 . 3 5 . 0 7 0  or  n o t i c e s  o f  r i g h t  

to l i e n  u n d e r  AS  3 4 . 3 5 . 0 6 4  h a v e  b e e n  r e c o r d e d  b e f o r e  t h e  r e c o r d i n g  of 

the s a l e s  tax lien. T h i s  s u b s e c t i o n  a p p l i e s  to h o m e  r u l e  a n d  g e n e r a l  

l a w  m u n i c i p a l i t i e s  [ W H E N  R E C O R D E D ,  A  L I E N  A U T H O R I Z E D  U N D E R  T H I S  

S E C T I O N  H A S  P R I O R I T Y  O V E R  O T H E R  L I E N S  E X C E P T  T H O S E  F O R  P R O P E R T Y  T A X E S  

A N D  S P E C I A L  A S S E S S M E N T S ] .

* Sec. 3. T h i s  A c t  takes e f f e c t  J u l y  1, 1988.

-1- H C S  C S S B  282( )



SENATE COMMITTEE REPORT

F U R T H E R :

D A T E  T U R N E D  I N T O  O F F I C E 3 /

Mr. President; 

C & R A C o m m i t t e e  c o n s i d e r e d  sb 282

m u n i c i p a l  s a l e s  a n d  u s e  t a x e s

a n d  r e c o m m e n d e d :

iXj r e p l a c e  w i t h  CS F O R  ) s a m e  t i t l e
[ ] o r  a d o p t  CS F O R  ) [] n e w  t i t l e

f t

[ ] a t t a c h e d  a m e n d m e n t ( s )  a n d  

] do p a s s  

] do n o t  p a s s  

] n o  r e c o m m e n d a t i o n  

] i n d i v i d u a l  r e c o m m e n d a t i o n s  

] f u r t h e r  r e f e r r a l  to_____________

] l e t t e r  o f  i n t e n t  adopted_

C o m m i t t e e  [ ] a t t a c h e d  or  [ ] a d o p t e d  f i s c a l  n o t e ( s )  
r/] n e w  [ ] u p d a t e d  o r  [ ] p r e v i o u s

La ] z e r o  [ ] f i s c a l  i m p a c t

M E M B E R S  S I G N I N G  D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

\ > C h a i r m a n  s i g n a t u r e  <hnd r e c o m m e n d a t i o n
[)u C o m m i t t e e  B a c k u p  A t t a c h e d



ALASKA BANKERS ASSOCIATION

December 15, 1987

Draft Position Paper For Amending Alaska Law Relating To Liens 
__________ For Sales, Use And Personal Property Taxes.____________

Brief History of Municipal/Borough Priority Tax Lien Issue

Local government entities have experienced difficulty in collecting 
unpaid sales, use and personal property taxes for a number of years. 
During the 1970’s various municipalities enacted laws to establish 
sales tax liens as a means of collecting unpaid taxes; hovever, in 
1980 the Alaska State Supreme Court ruled that municipalities which 
levied sales and use taxes had no authority to assert a lien for 
unpaid taxes except through the normal judicial process. The Supreme 
Court said further that authorization of such liens "should be 
addressed by specif.'c legislation rather than by municipal, or judi­
cial fiat".

In 1983, legislation was proposed that would have given boroughs and 
municipalities a sales tax lien with the full force, priority and 
duration of a judgement lien; however, this legislation did not become 
law. When this legislation became law in 1985, the provision that the 
sales tax obtain an attachment lien was changed in the final draft to 
give the lien a priority; a priority over all other liens including 
mortgages, security interests, judgement liens, and the claims of 
anyone who claims .an interest in either real or personal property. 
This change fran the initial version of the 232 page Municipal Code 
Revision, and the full impact this change was not observed by the 
banks, the title companies, nor other affected parties. Only when 
some of the boroughs and municipalities began enforcing their new 
priority lien, was its significant impact realized.

No Other Tax Lien Has Such A  Priority

Not even the State of Alaska, nor the Internal Revenue Service, have 
such a priority lien. Real property taxes have a clear priority over 
all other interests. But the real property tax is a charge against 
the property itself and real estate is irrmobile. All who deal with
real estate know it is subject to annual taxation by a single
authority. The lien amount can be readily determined and a reserve 
fund established to ensure its payment. This is not possible with a 
sales tax or a tax on personal property. It is patently unfair that, 
under present law, a lender can make a loan secured by real or per­
sonal property with all taxes or liens current and have a subsequent 
lien die to unpaid taxes at some future date preempt the position.
There is no way for a lender to protect itself from this kind of
action.



Page 2.

Existing Law Is Not Specific Who Mast Pay - It Is Aimed At Everybody

The priority lien provision A.S. 29.45.650(e) gives broad authority to 
municipalities/boroughs to exact payment from prior lienhclders who 
had nothing to do with the transaction that gave rise to the tax and 
also to innocent buyers who pay the tax to a seller and then the 
seller fails to remit the proceeds to the municipality. The priority 
lien law goes further; it authorizes a municipality to assert a lien 
on any property of the buyer and it accords that lien a priority over 
any other lien.

Personal property is highly mobile and can be readily moved fran 
district to district. There is no means of knowing that it is subject 
to a sales or use tax lien nor any way to determine the amount.

Does an individual now have to call local government bo find out if a 
local auto dealer has remitted all sales tax collected and paid his 
personal property taxes? Under this law he does or he can lose the 
automobile/ and the lienholder will also lose its lien. In effect, the 
priority tax lien requires an innocent third party to guaranty tax
payments to a municipality or a borough.

A  lender relies on the information available at the time a loan is 
made and then relies on its priority 3 ien to protect it over the term 
of its loan. Permitting a higher priority lien long after a loan is 
made and over which a lender has no knowledge or control to erode its 
safety margin is unfair. It will also have an effect on secondary 
financing by outside investors and could eventually impact AHFC and 
AIDA programs as existence of the priority lien becomes known.

Existing Law Is Unclear

It appears that this outcome is not what the drafters of the priority
lien provision wanted. What is wanted is authority for a lien on the
seller's property to secure the seller's obligation to remit the taxes 
collected, yet the only authority the present statute grants is for a 
lien to secure payment of the tax, a liability of the buyer. It is 
now clear that a revision is needed in this new law to better describe 
who has the tax obligation and what is a fair priority for a lien on a 
violator's property.

It is not oontended that municipalities and boroughs with sales and 
use taxes should not have the authority to assert liens; however, that 
authority should be confined to asserting the lien against property of 
the violator and the lien's relative priority over other innocent 
claimants should be determined by the date notice of the lien is 
filed.



c a November 13/ 1987 meeting between the Alaska Bankers Association 
nd attorneys for the Alaska Municipal League, a  compromise solution was 
eoommended. Ihe municipalities and boroughs would give up the 1985 
priority lien position in exchange for a sales and use tax lien which 
s the equivalent of an attachment lien but without the need of first 
iringing suit. The municipalities and boroughs could also obtain a 
priority lien on the seller's business assets to secure the seller's 
bligation to collect and remit sales tax. A  priority lien could be 
chieved on all additional or future advances but only after giving 
egal notice to senior lienholder(s) that sales and/or use taxes are 
lue and unpaid. A  simple lien search will reveal if a senior 
ienholder exists and its address. This priority lien on commercial 
inancing of business assets (i.e. accounts receivable and inventory) 
s similar to the lien priority that can be obtained by the Internal 
evenue Service and offers the senior lienholder(s) the option of 
•ither declining further advance requests or insuring that sales or 
se taxes are paid. It also elevates concern for remitting local tax 
ayments to a much higher level for local businessmen. The Alaska 
ankers Association finds this type of compromise acceptable.

iummary

‘he 1985 statute authorizing a priority lien for municipal sales and 
se taxes, as it now exists, is an onerous law and goes beyond what is 
easonable and fair. With a single last minute word change, local 
overnment gained the power to assert is lien on any property of any 
nnocent buyer (a consumer who purchased in good faith and paid his 
ax) and it can place a secured creditor in a subordinated position 
Ithout notice, without knowledge, and even though he had no part in 
he taxable transaction. Further, the municipalities and borough 
overnments did not achieve a very good vehicle to collect frcm the 
eal potential violator, the seller who fails to remit taxes 
ollected.

he Alaska Bankers Association does not believe there should be no 
uthority for sales and use tax liens. However, such a law should be 
crded carefully to restrict the lien to only property of the violator 
nd lien priority to other innocent lienholders should be based on 
ate notice is filed. This law should treat all parties in commerce 
qually and offer an opportunity to do business without a surprise. A  
■rovision that permits a priority lien against subsequent advances 
fter direct notice to a secured party seems fair and should go far in 
olving the delinquent sales and use tax problems the boroughs and 
unicipalities have experienced.

posed Cctnprcmise Amendment

W3-5.1/3



Low Offices

B e a r d  &  L a w e r

First National Building 
<123 G S tree t  

Suite  6 3 0  
Anchorage, Alaska 99301 

907 /277-4331

Juhn R. Beard
D av id  A. L a w e r  Attention:

Wes Coyner

S V f c - W s /
D e c e m b e r  3, 19 8 7

T h o m a s  R. B o e d e k e r  
B o r o u g h  A t t o r n e y  
K e n a i  P e n i n s u l a  B o r o u g h  
T e l e f a x  2 6 2 - 1 8 9 2

D e a r  Mr. B o e d e k e r :

1 r e g r e t  t h a t  I m i s s e d  t h e  m e e t i n g  l a s t  m o n t h  b e t w e e n  
m e m b e r s  o f  t h e  A l a s k a  B a n k e r s '  A s s o c i a t i o n ' s  l e g i s l a t i v e  
c o m m i t t e e  a n d  m u n i c i p a l  a t t o r n e y s ,  y o u r s e l f  i n c l u d e d ,  
r e s p e c t i n g  m u n i c i p a l  t a x  l i e n s .  M e m b e r s  o f  t h e  A s s o c i a t i o n  
w h o  a t t e n d e d  t h e  m e e t i n g  f e l t  t h a t  it w a s  h e l p f u l  a n d  
u n d e r s t o o d  t h a t  t h e  p a r t i c i p a n t s  r e a c h e d  c o n c e p t u a l  
a g r e e m e n t  o n  a s a t i s f a c t o r y  r e l a t i o n s h i p  b e t w e e n  c o n s e n s u a l  
s e c u r i t y  i n t e r e s t s  and m u n i c i p a l  l i e n s  f o r  s a l e s  a n d  
p e r s o n a l  p r o p e r t y  taxes.

T h e y  h a v e  a s k e d  me  to  d r a f t  a b i l l  t h a t  w o u l d  a c h i e v e  
t h a t  r e s u l t .  I h a v e  p r e p a r e d ,  a n d  a m  t r a n s m i t t i n g  s u c h  a 
d r a f t .  I w a n t  t o  b e  q u i t e  sure, h o w e v e r ,  (as d o e s  t h e  
A s s o c i a t i o n )  t h a t  it a c c o m p l i s h e s  t h e  m u n i c i p a l i t y ' s  
o b j e c t i v e s .

A s  I u n d e r s t a n d  it, t h e  m u n i c i p a l i t i e s  w a n t e d  the 
a b i l i t y  t o  o b t a i n ,  b y  f i l i n g  o r  r e c o r d i n g  n o t i c e  a n d  without, 
n e e d  o f  f i r s t  b r i n g i n g  suit, t h e  e q u i v a l e n t  of a n  a t t a c h m e n t  
lien. T h e  A s s o c i a t i o n  h a s  r.o o p p o s i t i o n  t o  t h a t  e x c e p t  
i n s o f a r  as n o t i c e  f i l i n g  r e s p e c t i n g  p e r s o n a l t y  d o e s  n o t  
e n r a i l  —  as a t t a c h m e n t  d o e s  —  t a k i n g  p o s s e s s i o n  a w a y  f r o m  
t h e  d e b t o r .  (in r e s p e c t  o f  p e r s o n a l  p r o p e r t y  ta x e s ,  the 
m u n i c i p a l i t i e s '  r i g h t  t o  d i s t r a i n  s o l v e s  t h a t  p r o b l e m . )  
W i t h o u t  s e i z u r e  o r  an a w a r e n e s s  of a f i l i n g ,  a l e n d e r  h a s  nc 
r e a s o n  n o t  t o  m a k e  f u r t h e r  a d v a n c e s  on  t h e  s e c u r i t y  of  a 
p e r f e c t e d  s e c u r i t y  i n t e r e s t :  o n c e  a n  i n t e r e s t  in p e r s o n a l t y
is p e r f e c t e d ,  t h e  l e n d e r  has, u n d e r  t h e  U n i f o r m  c o m m e r c i a l  
C o d e ,  n o  r e a s o n  t o  c h e c k  f o r  s u b s e q u e n t  f i l i n g s  w h e n  it 

m a k e s  f u r t h e r  a d v a n c e s .



T h o m a s  R. B o e d e k e r  
D e c e m b e r  3, 1 9 8 7  
P a g e  T w o ______________

T h e  a g r e e d  s o l u t i o n ,  a B  I u n d e r s t a n d  it, w a s  f o r  t h e  
m u n i c i p a l i t y  t o  g i v e  t h e  s e c u r e d  p a r t y  o f  r e c o r d  a c t u a l ,  
d i r e c t  notice of its filing so as to protect its lien 

a g a i n s t  s u b s e q u e n t  a d v a n c e s  b y  t h e  s e c u r e d  l e n d e r .

T h a t  is w h a t  is a t t e m p t e d  —  and, in  a n y  c a s e ,  
i n t e n d e d  —  b y  t h e  a c c o m p a n y i n g  d r a f t .

I w o u l d  b e  g r a t e f u l  f o r  a n  o p p o r t u n i t y  t o  d i s c u s s  t h e  
m a t t e r  w i t h  you. I f  in a n y  r e s p e c t  t h e  d r a f t  f a i l s  t o  
a c c o m p l i s h ,  o r  c a n  b e  m a d e  t o  a c c o m p l i s h  b e t t e r ,  t h e  
l e n d e r s '  a n d  t a x  c o l l e c t o r s '  m u t u a l  o b j e c t i v e s ,  i t  s h o u l d  b e  
c h a n g e d .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .

V e r y  t r u l y  y o u r s ,

_5 I L _  P  s s * .
''Jonn R. B e a r d

J R B / l l j
E n c l o s u r e

cc: J e r r y  W e a v e r
i



w w

F o r  a n  A c t  e n t i t l e d : "An a c t  r e l a t i n g  t o  t h e  
e n f o r c e m e n t  o f  m u n i c i p a l  p r o p e r t y  
s a l e s  a n d  u b b  t a x e s . "

* S e c t i o n  1. T h e  t i t l e  to  A . S .  2 9 . 4 5 . 2 9 0 - 5 0 0  is 

a m e n d e d  t o  r e a d  as f o l l o w s :

A r t i c l e  2. E n f o r c e m e n t  o f  P r o p e r t y  T a x e s  [ L I E N S ] .

* Sec. 2. A . S .  2 9 . 4 5 . 3 0 0  is r e p e a l e d  a n d  r e e n a c t e d  to

Sec. 2 9 . 4 5 . 3 0 0 .  T A X  L I A B I L I T Y .  (a) T h e r e  is n o  

p e r s o n a l  l i a b i l i t y  f o r  t h e  p a y m e n t  o f  p r o p e r t y  t a x e s  

e x c e p t  a s  f o l l o w s :

(1) T h e  o w n e r  o f  p e r s o n a l  p r o p e r t y  o n  J a n u a r y  1 

of t h e  a s s e s s m e n t  y e a r  is p e r s o n a l l y  l i a b l e  f o r  t h e  

t a x  l e v i e d  o n  s u c h  p r o p e r t y  t h a t  y ear, t o g e t h e r  w i t h  

a n y  p e n a l t y  a n d  i n t e r e s t .

(2) T h e  o w n e r  o f  b u s i n e s s .i n v e n t o r y  a s s e s s e d  

p u r s u a n t  t o  A.S. 2 9 . 4 5 . 1 1 0 ( b )  is p e r s o n a l l y  l i a b l e  for 

t h e  t a x  l e v i e d  on s u c h  i n v e n t o r y ,  t o g e t h e r  w i t h  

p e n a l t y  a n d  i n t e r e s t .

(3) T h e  o w n e r  on  J a n u a r y  1 o f  t h e  a s s e s s m e n t  

y e a r  of p r o p e r f v  d e s c r i b e d  in A . G .  2 9 . 4 5 . 0 7 0  o r  of a 

t a x a b l e  i n t e r e s t  in t a x - e x e m p t  p r o p e r t y  is p e r s o n a l l y  

l i a b l e  f o r  a real p r o p e r t y  t a x  l e v i o d  on s u c h  p r o p e r t y  

o r  i n t e r e s t ,  t o g e t h e r  w i t h  p e n a l t y  a n d  i n t e r e s t ,  if 

t h e  m u n i c i p a l i t y  w a i v e s  its r e a l  p r o p e r t y  t a x  l i e n  

a g a i n s t  t h e  p r o p e r t y  o r  i n t e r e s t .

r e a d
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(b) I f  m o r e  t h a n  o n e  p e r s o n  is a n  o w n e r  

d e s c r i b e d  a t  (a) o f  t h i s  s e c t i o n ,  e a c h  s u c h  p e r s o n  is 

j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  p a y m e n t  o f  t h e  tax, 

p e n a l t y  a n d  i n t e r e s t .

(c) T h e  l i a b i l i t y  o f  a n  o w n e r  u n d e r  t h i s  s e c t i o n  

m a y  b e  e s t a b l i s h e d  i n  a p e r s o n a l  a c t i o n  b r o u g h t  b y  t h e  

m u n i c i p a l i t y .  S u c h  a n  a c t i o n  m a y  b e  b r o u g h t  b e f o r e  o r  

a f t e r  e n f o r c e m e n t  of t h e  l i e n  g r a n t e d  t h e  m u n i c i p a l i t y  

b y  A . S .  2 9 . 4 5 . 3 0 5 ( b ) ,  i n  a i d  o f  s u c h  e n f o r c e m e n t ,  o r  

f o r  t h e  p u r p o s e  of  f o r e c l o s i n g  s u c h  l i e n  b y  j u d i c i a l  

s a l e  p u r s u a n t  to e x e c u t i o n  o n  a j u d g m e n t  r e c o v e r e d  

a g a i n s t  t h e  owner,

* Sec. 3. A.S. 2 9 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  

s e c t i o n  t o  read:

Sec. 2 9 . 4 5 . 3 0 5 .  P R O P E R T Y  T A X  L I E N S .  (a) R e a l  

p r o p e r t y  t a x e s ,  t o g e t h e r  w i t h  p e n a l t y  a n d  i n t e r e s t ,  

ar e  a l i e n  o n  the p r o p e r t y  a s s e s s e d ,  a n d  t h e  l i e n  is 

p r i o r  a n d  p a r a m o u n t  t o  all j t h e r  l i e n s  o r  e n c u m b r a n c e s  

a g a i n s t  t h e  p r o p e r t y .

(b) If  a tax for w h i c h  an o w n e r  Is personally 

l i a b l e  u n d e r  A.S. 2 9 . 4 5 . 3 0 0  is n o t  p a i d  w h e n  due, t h e  

tax, t o g e t h e r  w i t h  p r i n c i p a l  a n d  i n t e r e s t ,  b e c o m e s  a 

l i e n  u n u h  t a n g i b l e  p e r s o n a l  p r o p e r t y  o f  t h e  o w n e r  w h e n

- 2 -



W '  w

p r o p e r t y  is s e i z e d  p u r s u a n t  t o  A.S. 2 9 . 4 5 . 3 1 0  o r  w h e n  

w r i t t e n  n o t i c e  of t h e  l i e n  s t a t i n g  t h e  n a m e  a n d  

a d d r e s s  o f  t h e  o w n e r  a n d  t h e  a d d r e s s  o f  t h e  o w n e r  a n d  

t h e  a m o u n t  o f  t h e  u n p a i d  t a x  a n d  d e s c r i b i n g  t h e  

p r o p e r t y  s u b j e c t  t o  t h e  l i e n  b y  i t e m  o r  t y p e ,  is f i l e d  

in t h e  p l a c e  s p e c i f i e d  b y  A. S .  4 5 . 0 9 . 4 0 1  f o r  

p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  in  t h e  s a m e  p r o p e r t y .  

F r o m  t h e  t i m e  o f  s e i z u r e  o r  f i l i n g  t h e  m u n i c i p a l i t y  

h a s  t h e  r i g h t s  a c c o r d e d  t o  a l i e n  c r e d i t o r  b y  

A. S .  4 5 , 0 9 . 3 0 1  in r e s p e c t  o f  p r o p e r t y  o f  t h e  o w n e r  

t h a t  is s e i z e d  or  p r o p e r t y  d e s c r i b e d  b y  t h e  n o t i c e  

t h a t  is o w n e d  b y  t h e  i d e n t i f i e d  o w n e r  at, o r  a c q u i r e d  

by t h a t  owner s u b s e q u e n t  to, t h e  t i m e  o f  f i l i n g .  For 

p u r p o s e s  o f  A.S. 4 5 . 0 9 . 3 0 1 ( d ) ,  s e i z u r e  of  p r o p e r t y  or  

r e c e i p t  o f  w r i t t e n  n o t i c e  o f  f i l i n g  i m p a r t  k n o w l e d g e  

of t h e  l i e n  t o  a p e r s o n  w i t h  a p e r f e c t e d  s e c u r i t y  

i n t e r e s t  in t h e  p r o p e r t y .  A  l i e n  o b t a i n e d  b y  f i l i n g  

n o t i c e  m a y  t h e r e a f t e r  b e  e n f o r c e d  p u r s u a n t  t o  

A.S. 2 9 . 4 5 . 3 1 0  o r  b y  a c t i o n  a n d  j u d i c i a l  s a le, a n d  a n y  

seizure o f  p r o p e r t y  described i n  t h e  notico properly 

e f f e c t e d  in t h e  c o u r s e  o f  s u c h  e n f o r c e m e n t  s h a l l  

r e l a t e  b a c k  t o  t h e  t i m e  o f  f i l i n g .  P r i o r  t o  s u c h  

s e i z u r e ,  a b u y e r  d e s c r i b e d  in A . S .  4 5 . 0 9 . 3 0 7 ( a )  t a k e s  

f r e e  o f  t h e  lien.

3-
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* Sec. 4. A.s. 2 9 . 4 5 . 3 2 0  i s  r e p e a l e d  a n d  

r e e n a c t a d  t o  read:

Sec. 29.45.320. R E A L  P R O P E R T Y  T A X  C O L L E C T I O N .  

E x c e p t  as is o t h e r w i s e  a u t h o r i z e d  b y  A.S. 29.45.300

(a)(3), r e a l  p r o p e r t y  t a x e s  s h a l l  b e  e n f o r c e d  b y  

foreclosure of the lien granted b y  A. S .  29.45.305(a) 

i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of A. S .  2 9 . 4 5 . 3 0 0 -  

500. Unless otherwise provided b y  ordinance, real 

p r o p e r t y  t a x  l i e n s  s h a l l  b e  f o r e c l o s e d  a n n u a l l y .

* Sec. 5. A.S. 2 9 . 4 5 . 6 5 0 ( e )  is r e p e a l e d .

* Sec. 6. A.S. 29.45. is a m e n d e d  b y  a d d i n g  a n e w

Sec. 2 9 . 4 5  S A L E S  A N D  U S E  T A X  L I E N S .  (a) A

b o r o u g h  n a y  p r o v i d e  b y  o r d i n a n c e  f o r  a l i e n  u p o n

(1) p r o p e r t y  o f  a b u y e r  w h o  n e g l e c t s  o r  r e f u s e s  

t o  p a y  a s a l e s  or u s e  tax, a n d

(2) p r o p e r t y  of a s e l l e r  w h o  n e g l e c t s  or r e f u s e s  

t o  c o l l e c t  o r  r e m i t  s a l e s  tax.

(b) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  m a y  b e  

u p o n  s u c h  r e a l  and t a n g i b l e  p e r s o n a l  p r o p e r t y  a s  is 

p r e s c r i b e d  b y  the o r d i n a n c e  a n d  s h a l l  b e  in t h e  a m o u n t  

of t h e  t a x  o r  r e m i t t a n c e  d e t e r m i n e d  by t h e  b o r o u g h  to  

be  d e l i n q u e n t ,  t o g e t h e r  w i t h  i n t e r e s t ,  p e n a l t i e s  a n d

s e c t i o n  t o  r e a d
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a d m i n i s t r a t i o n  c o s t s  p r o p e r l y  a s s e s s e d .  T h e  b o r o u g h  

s h a l l  p r e s c r i b e  by  o r d i n a n c e  t h e  p r o c e d u r e s  f o r  

d e t e r m i n i n g  su c h  a m o u n t  a n d  t h e  c i r c u m s t a n c e s  u n d e r  

w h i c h  t h e  l i e n  m a y  b e  a s s e r t e d .  T h e  l i e n  m a y  n o t  b e  

a s s e r t e d  u n t i l  w r i t t e n  n o t i c e  o f  t h e  d e t e r m i n a t i o n  ..-w- -- 

d e m a n d  f o r  p a y m e n t  -has b e e n  g i v e n  to t h e  b u y e r  o r  

s e l l e r .

(c) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  is 

a s s e r t e d  b y  a w r i t t e n  n o t i c e  o f  l i e n  w h i c h  s t a t e s  t h e  

n a m e  a n d  a d d r e s s  of t h e  b u y e r  or  s e l l e r  a n d  t h e  a m o u n t  

o f  d e l i n q u e n t  t a x  o r  r e m i t t a n c e  a n d  w h i c h  d e s c r i b e s  

t h e  p r o p e r t y ,  o r  t h e  t y p e s  o f  t a n g i b l e  p e r s o n a l  

p r o p e r t y ,  s u b j e c t  t o  t h e  lien. T h e  l i e n  a t t a c h e s

(1) t o  r e a l  p r o p e r t y  w h e n  t h e  n o t i c e  is r e c o r d e d  

i n  t h e  o f f i c e  o f  t h e  r e c o r d e r  f o r  t h e  r e c o r d i n g  

d i s t r i c t  in w h i c h  t h e  p r o p e r t y  is l o c a t e d ,  a n d

(2) t o  t a n g i b l e  p e r s o n a l  p r o p e r t y  w h e n  t h e  

n o t i c e  is f i l e d  in t h e  p l a c e  s p e c i f i e d  b y

A . S .  4 5 . 0 9 . 4 0 1  f o r  p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  in 

t h e  s a m e  p r o p e r t y .

(d) A  b u y e r  d e s c r i b e d  in A. S .  2 9 . 4 5 . 3 0 7 ( a )  t a k e s  

f r e e  o f  t h e  lien. In a l l  o t h e r  r e s p e c t s  t h e  l i e n  has, 

f r o m  t h e  t i m e  it a t t a c h e s ,  t h e  s a m e  v a l i d i t y  and 

r e l a t i v e  p r i o r i t y  as a l i e n  o b t a i n e d  b y  an a t t a c h m e n t
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l e v i e d  on the property i n c l u d i n g ,  w i t h  respect to n 

l i e n  o n  r e a l  p r o p e r t y  as w e l l  as o n  p e r s o n a l  p r o p e r t y ,  

t h e  p r i o r i t y  a c c o r d e d  b y  A.S. 4 5 . 0 9 . 3 0 1 ( d )  to a l i e n  

c r e d i t o r  o v e r  s u b s e q u e n t  a d v a n c e s  m a d e  p u r s u a n t  t o  a 

p r e v i o u s l y  r e c o r d e d  o r  o t h e r w i s e  p e r f e c t e d  s e c u r i t y  

i n t e r e s t  i n  the s u b j e c t  p r o p e r t y .  R e c e i p t  of w r i t t e n  

n o t i c e  of t h e  b o r o u g h ' s  r e c o r d i n g  or f i l i n g  i m p a r t s  

knowledge o f  the lien t o  a p e r s o n  with a previously 

r e c o r d e d  o r  o t h e r w i s e  p e r f e c t e d  s e c u r i t y  i n t e r e s t  i n  

t h e  p r o p e r t y .  T h e  l i e n  s h a l l  be  e n f o r c e d  b y  j u d i c i a l  

s a l e  p u r s u a n t  t o  e x e c u t i o n  o n  a j u d g m e n t  r e c o v e r e d  in 

a n  a c t i o n  b y  the b o r o u g h  a g a i n s t  t h e  b u y e r  or  s e l l e r  

f o r  t h e  tax, i n t e r e s t ,  p e n a l t y  a n d  co s t s ,  a n d  t h e  l e v y  

o f  s u c h  e x e c u t i o n  s h a l l  r e l a t e  b a c k  t o  t h e  t i m e  o f  

r e c o r d a t i o n  or f i l i n g  of t h e  n o t i c e  o f  lien.
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F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  l i e n s  f o r
m u n i c i p a l  p r o p e r t y ,  s a l e s  a n d  u s e  
t a x e s "

* S e c t i o n  1. A.S. 2 9 . 4 5 . 3 0 0 ( b )  is a m e n d e d  t o  read:

(b) R e a l  p r o p e r t y  taxes, t o g e t h e r  w i t h  p e n a l t y  
a n d  i n t e r e s t ,  a r e  a l i e n  on t h e  p r o p e r t y  a s s e s s e d ,  a n d  
t h e  l i e n  is p r i o r  a n d  p a r a m o u n t  t o  all o t h e r  l i e n s  a n d  
e n c u m b r a n c e s  a g a i n s t  t h e  p r o p e r t y .

* S e c t i o n  2. A.S. 2 9 . 4 5 . 6 5 0 ( e )  is r e p e a l e d  a n d  r e e n a c t e d
t o  read:

(e) A  b o r o u g h  m a y  p r o v i d e  f o r  t h e  c r e a t i o n ,  
r e c o r d i n g ,  and n o t i c e  of  a l i e n

(1) c n  r e a l  o r  p e r s o n a l  p r o p e r t y  of a b u y e r  
t o  s e c u r e  p a y m e n t  o f  a s a l e s  o r  u s e  t a x  a n d  the 
i n t e r e s t ,  p e n a l t i e s  a n d  a d m i n i s t r a t i o n  c o s t s  p r o p e r l y  
a s s e s s e d ,  a n d

(2) o n  r e a l  o r  p e r s o n a l  p r o p e r t y  of a 
s e l l e r  t o  s e c u r e  remittance- o f  s a l e s  t a x e s  c o l l e c t e d  
b y  t h e  seller, a n d  t h e  i n t e r e s t ,  p e n a l t i e s  and 
a d m i n i s t r a t i o n  c o s t s  p r o p e r t y  a s s e s s e d .

A  l i e n  i m p o s e d  u n d e r  t h i s  a c t i o n  is n o t  v a l i d  
a g a i n s t  a m o r t g a g e e  o r  o t h e r  l i e n  h o l d e r ,  p l e d g e e ,  
p u r c h a s e r ,  o r  j u d g m e n t  c r e d i t o r  u n t i l  n o t i c e  of t h e  
l i e n  is f i l e d  in t h e  o f f i c e  o f  t h e  r e c o r d e r  of t h e  
r e c o r d i n g  d i s t r i c t  w h e r e  t h e  p r o p e r t y  s u b j e c t  t o  the 
l i e n  is situa t e d .
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F o r  a n  A c t  e n t i t l e d :  "An act r e l a t i n g  to t h e
e n f o r c e m e n t  of m u n i c i p a l  p r o p e r t y ,  
s a l e s  a n d  u s e  t a x e s . "

* S e c t i o n  1. The t i t l e  to A.S. 2 9 . 4 5 . 2 9 0 - 5 0 0  is 

a m e n d e d  t o  r e a d  as f ollows;

A r t i c l e  2. E n f o r c e m e n t  o f  p r o p e r t y  T a x e s  [LIENS],

* Sec. 2. A.S. 2 9 . 4 5 , 3 0 0  is r e p e a l e d  a n d  r e e n a c t e d  to

r e a d :

Sec. 2 9 , 4 5 . 3 0 0 .  T A X  L I A B I L I T Y .  (a) T h e r e  is n o  

p e r s o n a l  l i a b i l i t y  for t h e  p a y m e n t  o f  p r o p e r t y  t a x e s  

e x c e p t  as follows:

(1) T h e  o w n e r  of p e r s o n a l  p r o p e r t y  o n  J a n u a r y  1 

o f  t h e  a s s e s s m e n t  y e a r  is p e r s o n a l l y  l i a b l e  for t h e  

t a x  l e v i e d  on such p r o p e r t y  t h a t  year, t o g e t h e r  w i t h  

a n y  p e n a l t y  a n d  i n t e r e s t .

(2) T h e  o w n e r  o f  b u s i n e s s .i n v e n t o r y  a s s e s s e d  

p u r s u a n t  t o  A. S .  2 9 . 4 5 . 1 1 0 ( b )  is p e r s o n a l l y  l i a b l e  for 

t h e  t a x  l e v i e d  on s u c h  i n v e n t o r y ,  t o g e t h e r  w i t h  

p e n a l t y  a n d  inter e s t .

(3) T h e  o w n e r  on J a n u a r y  1 o f  t h e  a s s e s s m e n t  

y e a r  o f  p r o p e r t y  d e s c r i b e d  in A.S. 2 0 . 4 5 . 0 7 0  or  of a 

t a x a b l e  i n t e r e s t  in t a x - e x e m p t  p r o p e r t y  is p e r s o n a l l y  

l i a b l e  f o r  a real p r o p e r t y  t a x  l e v i o o  on s u c h  p r o p e r t y  

o r  i n t e r e s t ,  t o g e t h e r  w i t h  p e n a l t y  and i n t e r e s t ,  if 

t h e  m u n i c i p a l i t y  w a i v e s  its re a l  p r o p e r t y  t a x  l i e n  

a g a i n s t  t h e  p r o p e r t y  o r  i n t e r e s t .
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(b) If m o r e  t h a n  one p e r s o n  is a n  o w n e r  

d e s c r i b e d  at (a) of t h i s  s e c t i o n ,  e a c h  s u c h  p e r s o n  is 

j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  p a y m e n t  of t h e  tax, 

p e n a l t y  a n d  i n t e r e s t .

(c) T h e  l i a b i l i t y  of a n  o w n e r  u;ider t h i s  s e c t i o n  

m a y  b e  e s t a b l i s h e d  in a p e r s o n a l  a c t i o n  b r o u g h t  b y  t u e  

m u n i c i p a l i t y .  S u c h  an a c t i o n  m a y  b e  b r o u g h t  b e f o r e  o r  

a f t e r  e n f o r c e m e n t  o f  t h e  l i e n  g r a n t e d  t h e  m u n i c i p a l i t y  

b y  A . S .  2 9 . 4 5 . 3 0 5 ( b ) ,  i n  a i d  o f  s u c h  e n f o r c e m e n t ,  o r  

f o r  t h e  p u r p o s e  of f o r e c l o s i n g  s u c h  l i e n  b y  j u d i c i a l  

s a l e  p u r s u a n t  t o  e x e c u t i o n  o n  a j u d g m e n t  r e c o v e r e d  

a g a i n s t  t h e  owner.

* Sec. 3. A.s. 29.45 is amended by adding a new 

section to read:

Sec. 2 9 . 4 5 . 3 0 5 .  P R O P E R T Y  T A X  L I E N S .  (a) R e a l  

p r o p e r t y  t a x e s ,  t o g e t h e r  w i t h  p e n a l t y  a n d  i n t e r e s t ,  

a r e  a l i e n  on the p r o p e r t y  a s s e s s e d ,  a n d  t h e  l i e n  is 

p r i o r  a n d  p a r a m o u n t  t o  all o t h e r  l i e n s  o r  e n c u m b r a n c e s  

a g a i n s t  t h e  p r o p e r t y .

(b) If a tax for which an owner is personally 

l i a b l e  u n d e r  A.S. 2 9 . 4 5 . 3 0 0  is n o t  p a i d  w h e n  due, t h e  

tax, t o g e t h e r  w i t h  p r i n c i p a l  a n d  i n t e r e s t ,  b e c o m e s  a 

l i e n  u p o n  t a n g i b l e  p e r s o n a l  p r o p e r t y  o f  t h e  o w n e r  w h e n
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p r o p e r t y  io s e i z e d  p u r s u a n t  to A.S. 2 9 . 4 5 . 3 1 0  or w h e n  

w r i t t e n  n o t i c e  of t h e  l i e n  s t a t i n g  t h e  n a m e  a n d  

a d d r e s s  o f  t h e  o w n e r  a n d  t h e  a d d r e s s  o f  t h e  o w n e r  a n d  

t h e  a m o u n t  of the u n p a i d  t a x  a n d  d e s c r i b i n g  t h e  

p r o p e r t y  s u b j e c t  t o  t h e  l i e n  b y  i t e m  o r  t y p e ,  is f i l e d  

in t h e  p l a c e  s p e c i f i e d  b y  A.S. 4 5 . 0 9 . 4 0 1  f o r  

p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  i n  t h e  s a m e  p r o p e r t y .  

F r o m  t h e  t i m e  of s e i z u r e  o r  f i l i n g  t h e  m u n i c i p a l i t y  

h a s  t h e  r i g h t s  a c c o r d e d  to a l i e n  c r e d i t o r  b y  

A.S. 4 5 . 0 9 . 3 0 1  in r e s p e c t  o f  p r o p e r t y  of t h e  o w n e r  

t h a t  is s e i z e d  or p r o p e r t y  d e s c r i b e d  b y  t h e  n o t i c e  

t h a t  is o w n e d  b y  t h e  i d e n t i f i e d  o w n e r  at, o r  a c q u i r e d  

b y  t h a t  o w n e r  s u b s e q u e n t  to, t h e  t i m e  of f i l i n g .  F o r  

p u r p o s e s  o f  A.S. 4 5 . 0 9 . 3 0 1 ( d ) ,  s e i z u r e  of  p r o p e r t y  or 

r e c e i p t  of  w r i t t e n  n o t i c e  o f  f i l i n g  i m p a r t  k n o w l e d g e  

o f  t h e  l i e n  t o  a p e r s o n  w i t h  a p e r f e c t e d  s e c u r i t y  

interest: in t h e  p r o p e r t y .  A  l i e n  o b t a i n e d  b y  f i l i n g  

n o t i c e  m a y  t h e r e a f t e r  b e  e n f o r c e d  p u r s u a n t  t o  

A.S. 2 9 . 4 5 . 3 1 0  or  b y  a c t i o n  a n d  j u d i c i a l  sale, a n d  a n y  

s e i z u r e  of p r o p e r t y  d e s c r i b e d  in t h e  n o t i c e  properly 

e f f e c t e d  in t h e  c o u r s e  o f  s u c h  e n f o r c e m e n t  s h a l l  

r e l a t e  b a c k  t o  t h e  t i m e  o f  f i l i n g .  P r i o r  t o  s u c h  

s e i z u r e ,  a b u y e r  d e s c r i b e d  in A . S .  4 5 . 0 9 . 3 0 7 ( a )  t a k e s  

f r e e  o f  t h e  lien.

3-



w

* Sec. 4. A.S. 2 9 . 4 5 . 3 2 0  is r e p e a l e d  a n d  

r e e n a c t e d  t o  read:

sec. 2 9 . 4 5 . 3 2 0 .  R E A L  P R O P E R T Y  T A X  C O L L E C T I O N .  

E x c e p t  as is o t h e r w i s e  a u t h o r i z e d  b y  A..S. 2 9 . 4 5 . 3 0 0

(a)(3), r e a l  p r o p e r t y  t a x e s  s h a l l  b e  e n f o r c e d  b y  

foreclosure of the lien granted b y  A . S .  2 9 . 4 5 . 3 0 5 ( a )  

i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of A. S .  2 9 . 4 5 . 3 0 0 -  

500. Unless otherwise provided b y  ordinance, real 

p r o p e r t y  t a x  l i e n s  s h a l l  be f o r e c l o s e d  a n n u a l l y .

* Sec. 5. A.S. 2 9 . 4 5 . 6 5 0 ( e )  is r e p e a l e d .

* Sec. 6. A.S. 29.45. is a m e n d e d  b y  a d d i n g  a n e w

Sec. 2 9 . 4 5  S A L E S  A N D  U S E  T A X  L I E N S .  (a) A

b o r o u g h  m a y  p r o v i d e  b y  o r d i n a n c e  f o r  a l i e n  u p o n

(1) p r o p e r t y  o f  a b u y e r  w h o  n e g l e c t s  o r  r e f u s e s  

t o  p a y  a s a l e s  o r  u s e  tax, and

(2) p r o p e r t y  of  a s e l l e r  w h o  n e g l e c t s  o r  r e f u s e s  

t o  c o l l e c t  o r  r e m i t  s a l e s  tax.

(b) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  m a y  be 

u p o n  s u c h  r e a l  and t a n g i b l e  p e r s o n a l  p r o p e r t y  as is 

p r e s c r i b e d  b y  t h e  o r d i n a n c e  a n d  s h a l l  b e  in t h e  a m o u n t  

o f  t h e  t a x  o r  r e m i t t a n c e  d e t e r m i n e d  b y  the b o r o u g h  t o  

b e  d e l i n q u e n t ,  t o g e t h e r  w i t h  i n t e r e s t ,  p e n a l t i e s  a n d

s e c t i o n  t o  r e a d

-4-



a d m i n i s t r a t i o n  c o s t s  p r o p e r l y  a s s e s s e d .  T h e  b o r o u g h  

s h a l l  p r e s c r i b e  b y  o r d i n a n c e  t h e  p r o c e d u r e s  f o r  

d e t e r m i n i n g  s u c h  a m o u n t  a n d  t h e  c i r c u m s t a n c e s  u n d e r  

w h i c h  t h e  l i e n  m a y  b e  a s s e r t e d .  T h e  l i e n  m a y  n o t  be 

a s s e r t e d  u n t i l  w r i t t e n  n o t i c e  o f  t h e  d e t e r m i n a t i o n  

d e m a n d  f o r  p a y m e n t  -has b e e n  g i v e n  to  t h e  b u y e r  or 

s e l l e r .

(c) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  is 

a s s e r t e d  b y  a w r i t t e n  n o t i c e  of l i e n  w h i c h  s t a t e s  the 

n a m e  a n d  a d d r e s s  o f  t h e  b u y e r  o r  s e l l e r  a n d  t h e  a m o u n t  

o f  d e l i n q u e n t  t a x  o r  r e m i t t a n c e  a n d  w h i c h  d e s c r i b e s  

t h e  p r o p e r t y ,  or t h e  t y p e s  o f  t a n g i b l e  p e r s o n a l  

p r o p e r t y ,  s u b j e c t  t o  t h e  lien. T h e  l i e n  a t t a c h e s

(1) t o  r e a l  p r o p e r t y  w h e n  t h e  n o t i c e  is r e c o r d e d  

i n  t h e  o f f i c e  of t h e  r e c o r d e r  f o r  t h e  r e c o r d i n g  

d i s t r i c t  i n  w h i c h  t h e  p r o p e r t y  is l o c a t e d ,  a n d

(2) t o  t a n g i b l e  p e r s o n a l  p r o p e r t y  w h e n  t h e  

n o t i c e  is f i l e d  in t h e  p l a c e  s p e c i f i e d  b y

A . S .  4 5 . 0 9 . 4 0 1  for p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  in 

t h e  s a m e  p r o p e r t y .

(d) A  b u y e r  d e s c r i b e d  in A. S .  2 9 . 4 5 . 3 0 7 ( a )  t a k e s  

f r e e  o f  t h e  lien. I n  a l l  o t h e r  r e s p e c t s  t h e  l i e n  has, 

f r o m  t h e  t i m e  it a t t a c h e s ,  t h e  s a m e  v a l i d i t y  a n d  

r e l a t i v e  p r i o r i t y  as  a l i e n  o b t a i n e d  b y  a n  a t t a c h m e n t
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l e v i e d  on t h e  property Including, with respect t o  a 

l i e n  o n  r e a l  p r o p e r t y  as w e l l  as o n  p e r s o n a l  p r o p e r t y ,  

t h e  p r i o r i t y  a c c o r d e d  b y  A.S. 45.09.301(d) to a l i e n  

c r e d i t o r  o v e r  s u b s e q u e n t  a d v a n c e s  m a d e  p u r s u a n t  t o  a 

p r e v i o u s l y  r e c o r d e d  or o t h e r w i s e  p e r f e c t e d  s e c u r i t y  

i n t e r e s t  in  t h e  s u b j e c t  p r o p e r t y .  R e c e i p t  of w r i t t e n  

n o t i c e  of t h e  b o r o u g h ' s  r e c o r d i n g  or f i l i n g  i m p a r t s  

knowledge o f  t h e  lien to  a p£i.aun with a previously 

r e c o r d e d  o r  o t h e r w i s e  p e r f e c t e d  s e c u r i t y  i n t e r e s t  in  

t h e  p r o p e r t y .  The l i e n  s h a l l  b e  e n f o r c e d  b y  j u d i c i a l  

s a l e  p u r s u a n t  to  e x e c u t i o n  o n  a j u d g m e n t  r e c o v e r e d  in 

an  a c t i o n  b y  t h e  b o r o u g h  a g a i r s t  t h e  b u y e r  or s e l l e r  

f o r  t h e  tax, inter e s t ,  p e n a l t y  a n d  costs, a n d  t h e  l e v y  

of s u c h  e x e c u t i o n  s h a l l  r e l a t e  b a c k  t o  t h e  t i m e  of 

r e c o r d a t i o n  or f i l i n g  of t h e  n o t i c e  of lien.
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D r a f t  P o s i t i o n  P a p e r  A m e n d i n g  S t a t u t e s  
R e s p e c t i n g  L i e n s  for Sal e s ,  U s e  

a n d  P e r s o n a l  P r o p e r t y  T a x e s

S a l e s  a n d  U s e  T a x  L i e n s

In 1980 t h e  S u p r e m e  C o u r t  r u l e d  t h a t  m u n i c i p a l i t i e s

l e v y i n g  s a l e s  t a x e s  h a d  no a u t h o r i t y  t o  r s s e r t  a l i e n  f o r

u n p a i d  t a x e s  e x c e p t  b y  j u d i c i a l  p r o c e s s  in  e n f o r c i n g

j u d g m e n t s  r e c o v e r e d  in s u i t  for u n p a i d  taxes. T h e  c o u r t

h e l d  that, b e c a u s e

p u b l i c  p o l i c y  w o u l d  b e  t h w a r t e d  if i n d i v i d u a l  
m u n i c i p a l i t i e s  w e r e  e n a b l e d  to s e t  u p  a n u m b e r  o f
d i f f e r e n t  s y s t e m s  of s a l e s  t a x  liens, a n d  t h e
d e t e r m i n a t i o n  o f  l i e n  p r i o r i t i e s  w o u l d  b e  u n d u l y  
c o m p l i c a t e d

t h e  a u t h o r i z a t i o n  o f  s u c h  l i e n s  w a s  a m a t t e r  " w h i c h  s h o u l d  

b e  a d d r e s s e d  b y  s p e c i f i c  l e g i s l a t i o n  r a t h e r  t h a n  b y  

m u n i c i p a l ,  or  j u d i c i a l ,  fiat." F a i r b a n k s  N o r t h  S t a r  B o r o u g h

v. H o w a r d , 608 P . 2 d  32, 34 (Alas. 1980).

In 1 9 8 5  t h e  l e g i s l a t u r e  e n a c t e d  A.S. 2 9 . 4 5 . 6 5 0 ( e ) ,  

w h i c h  p r o v i d e s :
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A  b o r o u g h  m a y  p r o v i d e  f o r  t h e  c r e a t i o n ,  
r e c o r d i n g ,  a n d  n o t i c e  of a l i e n  on r e a l  or 
p e r s o n a l  p r o p e r t y  to s e c u r e  p a y m e n t  of a s a l e s  
a n d  u s e  tax, and t h e  i n t e r e s t ,  p e n a l t i e s  a n d  
a d m i n i s t r a t i o n  c o s t s  in  t h e  e v e n t  o f  
d e l i n q u e n c y .  W h e n  r e c o r d e d ,  a l i e n  a u t h o r i z e d  
u n d e r  t h i s  s e c t i o n  h a s  p r i o r i t y  o v e r  o t h e r  l i e n s  
e x c e p t  t h o s e  for p r o p e r t y  t a x e s  a n d  s p e c i a l  
a s s e s s m e n t s .

T h i s  s e c t i o n ,  w h i l e  it p r o v i d e s  s t a t u t o r y  a u t h o r i t y  the

c o u r t  f o u n d  l a c k i n g  in 1980, d o e s  so b y  a l l o w i n g  p r e c i s e l y

t h e  m u l t i p l i c i t y  o f  l o c a l  s y s t e m s  a n d  c o m p l i c a t e d  p r i o r i t y

d i s p u t e s  t h e  c o u r t  feared.

Y e t  t h e  p r o l i f e r a t i o n  o f  d i f f e r e n t  l o c a l  r u l e s  is t h e

l e a s t  o f  t h e  c o n s i d e r a b l e  b u r d e n s  the s t a t u t e  i m p o s e s  on

c o m m e r c e .  F a r  m o r e  c h i l l i n g  is t h e  b r o a d  a u t h o r i t y  it g i v e s

m u n i c i p a l i t i e s  t o  e x a c t  p a y m e n t  f r o m  (a) p e r s o n s  w h o  h a d

n o t h i n g  at all t o  d o  w i t h  t h e  t r a n s a c t i o n  t h a t  g i v e s  r i s e  to

t h e  tax, a n d  (b) b u y e r s  w h o  a r e  i n n o c e n t  o f  w r o n g d o i n g .

S a l e s  a n d  u s e s  t a x e s  a r e  l e v i e d  o n  b u y e r s . S e l l e r s

a r e  r e q u i r e d  t o  c o l l e c t  t h e  s a l e s  t a x  f r o m  t h e  b u y e r  and 

r e m i t  t h e  p r o c e e d s  t o  t h e  seller, b u t  t h e  l i a b i l i t y  f o r

-2-



p a y m e n t  o f  t h e  t a x  is o n  t h e  buyer. T h e  s t a t u t e ,  w h i c h  

a u t h o r i z e s  t h e  m u n i c i p a l i t y  t o  " c r e a t e "  a l i e n  "to s e c u r e  

p a y m e n t  o f  a s a l e s  a n d  u s e  tax", p r e s u m a b l y  a u t h o r i z e s  a 

l i e n  o n  p r o p e r t y  o f  t h e  buyer.

(a) I n  t h e  c a s e  o f  a u s e  tax, o r  of a s a l e s  t a x  t h e  

b u y e r  k n o w s  h e  h a s  n o t  paid, g i v i n g  t h e  m u n i c i p a l i t y  a l i e n  

o n  t h e  b u y e r ' s  p r o p e r t y  s e e m s  r e a s o n a b l e  a n d  fair. B u t  t h e  

s t a t u t e  g o e s  b e y o n d  w h a t  is r e a s o n a b l e  or fair. It 

a u t h o r i z e s  t h e  m u n i c i p a l i t y  t o  a s s e r t  a l i e n  o n  a n y  p r o p e r t y  

o f  t h e  b u y e r ,  a n d  i t  a c c o r d s  t h a t  l i e n  p r i o r i t y  o v e r  a n y  

o t h e r  lien. T h u s

Cl, a s e l l e r  o r  l e n d e r  w h o  in 1984 f i n a n c e s  

B ' s  p u r c h a s e  of, say, a m o b i l e  h o m e  in  a p l a c e  w h e r e  

t h e r e  is n o  s a l e s  tax, c a n  f i n d  h i s  s e c u r i t y  i n t e r e s t  

s u b o r d i n a t e d  t o  t h e  l i e n  f o r  M ' s  u s e  t a x  when, in 

1987, B m o v e s  t h e  m o b i l e  h o m e  (or a n y  o t h e r  i t e m  h e  

b o u g h t  o u t s i d e  M) t o  M;
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C2, a s e l l e r  or  l e n d e r  w h o  t o o k  a m o r t g a g e  

o n  B ' s  r e a l  p r o p e r t y  —  w h e t h e r  t h e  p r o p e r t y  is i n s i d e  

o r  o u t s i d e  M  —  c a n  f i n d  h i s  m o r t g a g e  s u b o r d i n a t e d  to 

M ' s  l i e n  w h a n ,  in 1987, B e i t h e r  b u y s  in M, o r  b r i n g s  

i n t o  M, s o m e t h i n g  o n  w h i c h  h e  p a i d  n o  s a l e s  o r  u s e  

t a x ; a n d

* C 3 , a s e l l e r  o r  l e n d e r  w h o  in 1987 d e c l i n e s  

t o  t a k e  a s e c u r i t y  i n t e r e s t  in B ' s  p r o p e r t y  u n t i l  h e  

h a s  a s s u r e d  h i m s e l f  t h a t  no s a l e s  o r  u s e  t a x  l e v y i n g  

j u r i s d i c t i o n  h a s  " r e c o r d e d "  a n y  l i e n  a g a i n s t  B, c a n  

s t i l l  f i n d  h i s  s e c u r i t y  i n t e r e s t  s u b o r d i n a t e d  t o  M ' s  

s u b s e q u e n t l y  r e c o r d e d  c l a i m  f o r  a 19 8 6  s a l e s  o r  u s e  

t a x  B h a d  n o t  p aid.

T h o s e  r e s u l t s  —  f r o m  t r a n s a c t i o n s  of B in w h i c h  C d i d  

n o t  p a r t i c i p a t e ,  o v e r  w h i c h  h e  h a d  n o  c o n t r o l ,  a n d  o f  w h i c h  

h e  h a d  n o  n o t i c e  —  w i l l  q u i c k l y  t e a c h  C n o t  to e x t e n d  

c r e d i t  t o  a n y o n e  w h o  m i g h t  h a v e  b e e n  o r  m i g h t  y e t  b e  l i a b l e



f o r  a n y  of t h e  v a r i e t y  o f  sales a n d  u s e  t a x e s  it m i g h t  h a v e  

b e e n ,  o r  m i g h t  y e t  be, l e v i e d  by a n  A l a s k a n  m u n i c i p a l i t y .

(b) B u t  t h e  m o s t  t y p i c a l  e n f o r c e m e n t  p r o b l e m  —  t h e  

p r o b l e m  p r e s e n t e d  in t h e  1980 F a i r b a n k s  c a s e  —  a r i s e s  w h e n  

t h e  s e l l e r  c o l l e c t s  t h e  t a x  fr o m  t h e  b u y e r  b u t  f a i l s  t o  

r e m i t  t h e  p r o c e e d s  t o  t h e  m u n i c i p a l i t y .  C h a r g i n g  t h e  

b u y e r ' s  p r o p e r t y  w i t h  a l i e n  in s u c h  a c a s e  is n o t  

r e a s o n a b l e  o r  f a i r  t o  t h e  buyer, w h o  h a s  a l r e a d y  p a i d  t h e  

tax o n c e ;  and, e x c e p t  in c a s e s  w h e r e  it is e s p e c i a l l y  u n f a i r  

to t h e  b u y e r  (i.e., w h e n  t h e  t a x  t h e  b u y e r  h a s  a l r e a d y  p a i d  

is h i g h  e n o u g h  t o  m a k e  it w o r t h  a m u n i c i p a l i t y ' s  w h i l e  to  go 

a f t e r  h i s  p r o p e r t y ) , i t  is not of a n y  p r a c t i c a l  h e l p  t o  t h e  

m u n i c i p a l i t y .

Y e t  t h a t  is t h e  c o u r s e  t h e  s t a t u t e  s e e m s  to 

require. W h i l e  w h a t  is w a n t e d  is a u t h o r i t y  f o r  a lien, on 

the s e l l e r ' s  p r o p e r t y ,  t o  s e c u r e  the s e l l e r ' s  o b l i g a t i o n  to  

remit, t h e  o n l y  a u t h o r i t y  t h e  s t a t u t e  g r a n t s  is f o r  a l i e n
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t o  s e c u r e  p a y m e n t  o f  t h e  tax, a l i a b i l i t y  o f  t h e  buyer. If 

t h a t  a u t h o r i t y  a i d s  t h e  m u n i c i p a l i t y  a t  all in t h e  c a s e  o f  a 

s e l l e r ' s  f a i l u r e  t o  re m i t ,  it a p p a r e n t l y  d o e s  so  b y  

c o n s i d e r i n g  —  o r  a l l o w i n g  the m u n i c i p a l i t y  to c o n s i d e r  —  

t h a t  t h e  t a x  r e m a i n s  u n p a i d  until i t  h a s  b e e n  r e m i t t e d  to 

t h e  s e l l e r .  T h e  b u y e r ,  h a v i n g  p a i d  t h e  t a x  to t h e  s e l l e r  as 

r e q u i r e d  b y  t h e  t a x  law, n o w  finds t h a t  it is h i s  propert ' 

to w h i c h  t h e  t a x  l a w  s u b j e c t s  a l i e n  b e c a u s e  of t h e  s e l l e r ' s  

i n f i d e l i t y .

I t  is n o t  c o n t e n d e d  t h a t  there s h o u l d  b e  no  a u t h o r i t y  

for s a l e s  a n d  u s e  t a x i n g  m u n i c i p a l i t i e s  t o  a s s e r t  liens. It 

is s u b m i t t e d ,  t h o ugh, t h a t  the a u t h o r i t y  s h o u l d  b e  c o n f i n e d  

to a s s e r t ! /  7 t h e  l i e n  a g a i n s t  p r o p e r t y  o f  t h e  v i o l a t o r ,  a n d  

that t h e  l i e n ' s  r e l a t i v e  p r i o r i t y  o v e r  o t h e r  i n n o c e n t  

c l a i m a n t s  to  t h e  p r o p e r t y  s h o u l d  be d e t e r m i n e d  f r o m  t h e  t i m e  

n o t i c e  o f  t h e  l i ^ n  is g i v e n .  P r i o r i t y  b a s e d  o n  n o t i c e  is 

fi r m l y  g r o u n d e d  in o u r  l a w s  of real p r o p e r t y

-6-



(A.S. 3 4 . 1 5 . 2 9 0 )  a n d  p e r s o n a l  p r o p e r t y  (A.S. 4 5 . 0 9 . 3 0 1 - 3 1 8 )  

p r e c i s e l y  b e c a u s e  it t r e a t s  all p e r s o n s  e q u a l l y  a n d  a l l o w s  

c o m m e r c e  in p r o p e r t y  t o  p r o c e e d  w i t h o u t  s u r p r i s e  t o  t h e  

p a r t i c i p a n t s .  A  s a l e s  t a x  is, a f t e r  all, d e p e n d e n t  on  a 

h e a l t h y  c o m m e r c e .  C a r e  s h o u l d  be t a k e n  t h a t  t h e  p o w e r s  

g i v e n  t o  e n f o r c e  t h e  t a x  a g a i n s t  the r e l a t i v e l y  f e w  w h o  

v i o l a t e  i t  n o t  b e  s o  e x t r a o r d i n a r y  as  t o  i m p a i r  t h e  b a s e  on 

w h i c h  t h e  t a x e s  r e v e n u e s  depend.

P e r s o n a l  P r o p e r t y  T a x e s

O u r  p r o p e r t y  t a x  l a w  d i s t i n g u i s h e s  b e t w e e n  r e a l  

p r o p e r t y  t a x e s  a n d  p e r s o n a l  p r o p e r t y  t a x e s  in t h e  f o l l o w i n g  

r e s p e c t :

(a) T h e  t a x  o n  r e a l  p r o p e r t y  is  n o t  a p e r s o n a l  

o b l i g a t i o n  of a n y o n e .  T h e  t a x  is a c h a r g e  on  t h e  p r o p e r t y  

i tself a n d  is e n f o r c e d  e x c l u s i v e l y  b y  s t r i c t  f o r e c l o s u r e  of 

the t a x  lien, w h i c h  l i e n  is g i v e n  p r i o r i t y  o v e r  all o t h e r  

i n t e r e s t s .
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(b) T h e  t a x  o n  p e r s o n a l  p r o p e r t y  is a p e r s o n a l  

o b l i g a t i o n  o f  t h e  o w n e r  o f  t h e  p r o p e r t y .  T h e  o w n e r ' s  

l i a b i l i t y  is e n f o r c e a b l e  b y  d i s t r a i n t  (seizure) a n d  s a l e  of 

t h e  o w n e r ' s  p e r s o n a l  p r o p e r t y  —  f i r s t  of t h e  p r o p e r t y  t a x e d  

then, if n e c e s s a r y ,  o f  o t h e r  p e r s o n a l t y  —  w h i c h  m a y  b e  in 

a i d  o f  o r  as  an a l t e r n a t i v e  t o  a n  a c t i o n  f o r  j u d g m e n t  on t h e  

o w n e r ' s  t a x  l i a b i l i t y .

T h e  d i s t i n c t i o n ,  c l e a r l y  s e t  o u t  a t  f o r m e r  

A.S. 2 9 . 5 3 . 2 1 0 - 2 3 0 ,  a p p r e c i a t e s  t h e  f u n d a m e n t a l  d i f f e r e n c e s  

b e t w e e n  r e a l  a n d  p e r s o n a l  p r o p e r t y .  R e a l t y  is i m m o b i l e .  

P e r s o n s  w h o  d e a l  w i t h  r e a l t y  d o  s o  w i t h  t h e  k n o w l e d g e  t h a t  

t h e  p r o p e r t y  is s u b j e c t  t o  a n n u a l  t a x a t i o n  b y  a s i n g l e  

a u t h o r i t y  and, so, t o  t h e  l i e n  f o r  taxes. P e r s o n a l t y ,  

h o w e v e r ,  is h i g h l y  m o b i l e .  A s  its t a x a b i l i t y  d e p e n d s  u p o n  

its l o c a t i o n  o n  J a n u a r y  1, p e r s o n s  w h o  d e a l  w i t h  s u c h  

p r o p e r t y  a t  o t h e r  t i m e s  h a v e  n o  m e a n s  of k n o w i n g  w h e t h e r  it 

was s u b j e c t  t o  a p r o p e r t y  t a x  u n t i l  t h e  t a x i n g  a u t h o r i t y ,  by
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s e i z i n g  t h e  p r o p e r t y ,  p u t s  t h e  w o r l d  o n  n o t i c e  o f  its t a x  

claim.

I n  r e c o d i f y i n g  A.S. 29 i n  1985, h o w e v e r ,  t h e  

l e g i s l a t u r e  d r o p p e d  t h e  w o r d  " r e a l "  f r o m  f o r m e r  

S e c t i o n  2 9 . 5 3 . 2 1 0 ( b ) .  C o d i f i e d  n o w  as A.S. 2 9 . 4 5 . 3 0 0 ( b ) ,  

t h e  s t a t u t e  n o w  p r o v i d e s

[Real] P r o p e r t y  taxes, t o g e t h e r  w i t h  p e n a l t y  a n d  
i n t e r e s t ,  a r e  a l i e n  u p o n  t h e  p r o p e r t y  a s s e s s e d ,  a n d  
t h e  l i e n  is p r i o r  a n d  p a r a m o u n t  t o  a l l  o t h e r  l i e n s  
a g a i n s t  t h e  p r o p e r t y .

T h e  l a w  s t i l l  p r o v i d e s  t h a t  t h e  o w n e r  o f  p e r s o n a l  p r o p e r t y

is l i a b l e  f o r  t h e  tax, a n d  t h a t  e n f o r c e m e n t  m a y  b e  b y  w a y  o f

d i s t r a i n t .  A.S. 2 9 . 4 5 . 3 0 0 - 3 2 0 .  B u t  §300(b) a p p e a r s  n o w  to

a c c o r d  a l i e n  a g a i n s t  t a x a b l e  p e r s o n a l t y ,  as o f  t h e  f i r s t

d a y  o f  e a c h  year, t h a t  is s u p e r i o r  t o  all o t h e r  i n t e r e s t s .

I f  s u c h  p r i o r i t y  is a c c o r d e d  t o  a l i e n  a g a i n s t  

p e r s o n a l t y ,  h o w  c a n  a r e t a i l  b u y e r  c o n f i d e n t l y  b u y  a n y t h i n g  

of a p p r e c i a b l e  v a l u e  —  a n  a u t o m o b i l e ,  f o r  e x a m p l e  —  f r o m  a
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r e t a i l e r  w h o  d o e s  b u s i n e s s  in a m u n i c i p a l i t y  t h a t  l e v i e s  a 

p e r s o n a l  p r o p e r t y  t a x  o n  i n v e n t o r y  w i t h o u t  p r o o f  t h a t  t h e  

t a x  h a s  b e e n  p a i d ?  H o w  c a n  t h e  r e t a i l e r  p o s s i b l y  p r o v i d e  

s u c h  p r o o f  u n t i l  t h e  m u n i c i p a l i t y  h a s  a s s e s s e d  t h e  p r o p e r t y  

a n d  l e v i e d  t h e  tax, a p r o c e s s  t h a t  may, a n d  o f t e n  does, t a k e  

m o r e  t h a n  h a l f  a y e a r ?  And, if t h e  r e t a i l e r  d o e s  b u s i n e s s  

in m o r e  t h a n  o n e  m u n i c i p a l i t y  t h a t  t a x e s  s u c h  p r o p e r t y ,  h o w  

ca n  t h e  b u y e r  k n o w  w h i c h  of t h o s e  m u n i c i p a l i t i e s  t a x e d  t h e  

i t e m  h e  w a n t s  t o  b u y ?

S t a t e d  m o r e  g e n e r a l l y :  T h e  p r i o r i t y  A.S. 2 9 . 4 5 . 3 0 0 ( b )

a p p e a” to g i v e  t o  a l i e n  f o r  p e r s o n a l  p r o p e r t y  t a x e s  m a k e s  

it i m p r u d e n t  for a n y o n e  t o  buy, o r  t o  e x t e n d  c r e d i t  on  t h e  

s e c u r i t y  of, a n y  p e r s o n a l  p r o p e r t y  o f  a p p r e c i a b l e  v a l u e  in 

the s t a t e  w i t h o u t  k n o w i n g  f a c t s  w h i c h  a r e  d i f f i c u l t ,  if n o t  

i m p o s s i b l e ,  o f  a s c e r t a i n m e n t .  W h e r e  w a s  t h e  p r o p e r t y  on 

e a c h  p r e c e d i n g  J a n u a r y  1? W a s  it s u b j e c t  t o  t a x a t i o n  in 

t h o s e  p l a c e s ?  H a v e  t h o s e  t a x e s  b e e n  p a i d ?
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j'
ff-ofoSA-L

;H‘
F o r  an  A c t  e n t i t l e d :  "An a c t  r e l a t i n g  t o  t h e

e n f o r c e m e n t  o f  m u n i c i p a l  p r o p e r t y ,  
sales a n d  u s e  t a x e s . "

* S e c t i o n  1. T h e  titlei to  A.S. 2 9 . 4 5 . 2 9 0 - 5 0 0  is 

a m e n d e d  t o  r e a d  as f ollows:

A r t i c l e  2. E n f o r c e m e n t  o f  P r o p e r t y  T a x e s  [LIENS],

■i
* Sec. 2. A.S. 2 9 . 4 5 . 3 0 0  is r e p e a l e d  a n d  r e e n a c t e d  to

i
read:

/

Sec. 2 9 . 4 5 . 3 0 0 .  T A X  L I A B I L I T Y .  (a) T h e r e  i s y h o

p e r s o n a l  l i a b i l i t y  f o r  t h e  p a y m e n t  o f  p r o p e r t y  t a x e s

; /
e x c e p t  as fol l o w s :

(1) T h ^  o w n e r  o f  p e r s o n a l  p r o p e r t y  on  J a n u a r y  1 

of  t h e  a s s e s s m e n t  y e a r  is p e r s o n a l l y  l i a b l e  f o r  t h e  

t a x  l e v i e d  on  sucji p r o p e r t y  t h a t  y e a r ,  t o g e t h e r  w i t h  

a n y  p e n a l t y  a n d  interest.

(2) T h e  o w n e r  o'!!:, business' i n v e n t o r y  a s s e s s e d  

p u r s u a n t  t o  A.S. 2 9 . 4 5 . V l O ( b )  is p e r s o n a l l y  l i a b l e  f o r  

t h e  t a x  l e v i e d  o n  s u c h  i n v e n t o r y ,  t o g e t h e r  w i t h  

p e n a l t y  a n d  i n t e r e s t .

(3) T h e  o w n e r  on J a n u a r y  i , o f  t h e  a s s e s s m e n t  

y e a r  o f  p r o p e r t y  d e s c r i b e d  in A . s ) \ 2 9 . 4 5 . 0 7 0  o r  o f  a 

t a x a b l e  i n t e r e s i y l n  t a x - e x e m p t  p r o p e r t y  is t '.rsonally 

l i a b l e  f o r  a r e a l  p r o p e r t y  t a x  l e v i e d  o h  s u c h  p r o p e r t y  

o r  i n t e r e s t ,̂ /together w i t h  p e n a l t y  a n d  i n t e r e s t ,  if 

t h e  m u n i c i p a l i t y  w a i v e s  its r e a l  p r o p e r t y  t a x ^ l i e n

a g a i n s t  t^he p r o p e r t y  o r  i n t e r e s t .
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■'

-AUJ
(b) I f  m o r e  t h a n ' o n e  p e r s o n  is a n  o w n e r

d e s q r i b e d  a t  (a) of this s e c t i o n ,  e a c h  s u c h - p e r s o n  is 

j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  paymerft o f  t h e  tax, 

p e n a l t y  a n d  inter e s t .

/■
(c) T h e  l i a b i l i t y  o f  a n  o w n e r  u n d e r  t h i s  s e c t i o n  

m a y  b e  e s t a b l i s h e d  in a’jbersonal a c t i o n  b r o u g h t  b y  t h e

/ S
m u n i c i p a l i t y .  S u c h ^ a n  actiori-may b e  b r o u g h t  b e f o r e  o r

\
a f t e r  e n f o r c e m e n t  o f  the l i e n  g r a n t e d  t h e  m u n i c i p a l i t y  

b y  A.S. 29.4'5.305(b), in a i d  o f  s u c h  e n f o r c e m e n t ,  o rjf » \
/  " \

f o r  t h e ^ p u r p o s e  of f o r e c l o s i n g  s u c h  l i e n  b y  j u d i c i a l  

s a l e  ̂ p u r s u a n t  t o  e x e c u t i o n  on  a j u d g m e n t  r e c o v e r e d  

a g a i n s t  t h e  owner.

* Sec. 3. A.S. 2 9 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  

i p n  t o  read:

Sec. 2 9 . 4 5 . 3 0 5 .  P R O P E R T Y  T A X  LIE N S .  (a) ^ # e a l  

p r o p e r t y  taxes, t o g e t h e r  w i t h  p e n a l t y  and^i-fvterest, 

a r e  a lien'bn. t h e  p r o p e r t y  a s s e s s e d ,  jrfid t h e  l i e n  is 

p r i o r  a n d  p a r a m o u n t  t o  all o t h e r / l i e n s  o r  e n c u m b r a n c e s  

a g a i n s t  t h e  p r o p e r t y ^

(b) If a t a x  f o r  w h i c h  an  o w n e r  is p e r s o n a l l y  

l i a b l e  u n d e r  A.S. 29/;45.300 vi>s n o t  p a i d  w h e n  due, t h e  

tax, t o g e t h e r  wj/£h p r i n c i p a l  a n d ^ ^ n t e r e s t ,  b e c o m e s  a

l i e n  u p o n  t a n g i b l e  p e r s o n a l  p r o p e r t y so.f t h e  o w n e r  w h e n

/



\  /  
p r o p e r t y  is s e i z e d  p u r s u a n t  t o  A.S. 2 9 . 4 5 . 3 1 0  o r  w h e n

\ • ̂! /
w r i t t e n  n o t i c e  o f  t h e  li e n  s t a t i n g  t h e  n a m e  a n d

\  1  
a d d r e s s  o f  t h e  o w n e r  and -he a d d r e s s  o f / t h e  o w n e r  a n d

t h e  a m o u n t  o f  t h e  u n p a i d  t a x  a n d  d e s c r i b i n g  t h e\ / 
p r o p e r t y  s u b j e c t  t o  t h e  li e n  b y  i t e m  o r  t y pe, is f i l e d

in  t h e  p l a c e  s p e c i f i e d  b y  A.S. 45/. 0 9 . 4 0 1  f o r

p e r f e c t i n g  a ^security i n t e r e s t / i n  t h e  s a m e  p r o p e r t y .

F r o m  t h e  t i m e  o f  s e i z u r e  o r  f i l i n g  t h e  m u n i c i p a l i t y

h a s  t h e  r i g h t s  ac'corded to  ,a l i e n  c r e d i t o r  b y

A.S. 4 5 . 0 9 . 3 0 1  in r q s p e c t / o f  p r o p e r t y  o f  t h e  o w n e r

t h a t  is s e i z e d  o r  p r o ^ e p t y  d e s c r i b e d  b y  t h e  n o t i c e

t h a t  is o w n e d  b y  t h e  i d e n t i f i e d  o w n e r  at, o r  a c q u i r e d

b y  t h a t  o w n e r  s u b s e q u e n t  to, t h e  t i m e  o f  f i l i n g .  F o r

/ V
p u r p o s e s  o f  A.S. 45;.r09. 3 0 1  (d) , s e i z u r e  o f  p r o p e r t y  o r

j \

r e c e i p t  o f  w r i t t e n  n o t i c e  of  f i l i n g  i m p a r t  k n o w l e d g e

o f  t h e  l i e n  t o  a p e r s o n  w i t h  a p e r f e c t e d  s e c u r i t y

/ \ 
i n t e r e s t  in t h e  p r o p e r t y .  A  l i e n  o b t a i n e d  b y  f i l i n g

n o t i c e  m a y  t h e r e a f t e r  be  e n f o r c e d  p u r s u a n t  t o
j t \

A.S. 2 9 . 4 5 . 3 1 0  o r  b y  a c t i o n  a n d  j u d i c i a l  sale, a n d  a n y

\
s e i z u r e  of  p r o p e r t y  d e s c r i b e d  in t h e  n o t i c e  p r o p e r l y

e f f e c t e d  in/ t h e  c o u r s e  o f  s u c h  e n f o r c e m e n t  s h a l l/
r e l a t e  b a c k  t o  t h e  t i m e  of  f i l i n g .  P r i o r  t o  s u c h  

s e i z u r e ,  a b u y e r  d e s c r i b e d  in A.S. 4 5 . 0 9 . 3 0 7 ( a )  t a k e s
■ Tl.

f r e e  o f  t h e  lien. \



.•A •
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* Sec. 4. A.S. 2 9 . 4 5 . 3 2 0  is r e p e a l e d  a n d

E x c e p t  as is o t h e r w i s e  a u t h o r i z e d  b y  A.S. 2 9 . 4 5 . 3 0 0

4 ̂
(a)(3), r e a l  p r o p e r t y  t a x e s  s h a l l  b e  e n f o r c e d  b y

f o r e c l o s u r e  of ther'lien'granted b y  A.S. 2 9 . 4 5 . 3 0 5 ( a )

in a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  A.S. 2 9 . 4 5 . 3 0 0 -

500. t a H e s s  o t h e r w i s e  p r o v i d e d  b y . o r d i n a n c e ,  r e a l

p r p p e r t y  t a x  l i e n s  s h all b e  f o r e c l o s e d ^ a n n u a l l y .

* Sec. 5. A.S. 2 9 . 4 5 . 6 5 0 ( e )  is r e p e a l e d ^

* Sec. 6 . A.S. 29.45. is a m e n d e d  b y  a d d i n g  a n e w

Sec. 2 9 . 4 5  S A L E S  A N D  U S E  T A X  LI E N S .  (a) A

b o r o u g h  m a y  p r o v i d e  b y  o r d i n a n c e  f o r  a l i e n  u p o n

(1 ) p r o p e r t y  o f  a b u y e r  w h o  n e g l e c t s  o r  r e f u s e s  

to  p a y  a s a l e s  o r  u s e  tax, a n d

(2 ) p r o p e r t y  o f  a s e l l e r  w h o  n e g l e c t s  o r  r e f u s e s

(b) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  m a y  b e  

u p o n  s u c h  r e a l  a n d  t a n g i b l e  p e r s o n a l  p r o p e r t y  as is 

p r e s c r i b e d  b y  t h e  o r d i n a n c e  a n d  s h a l l  b e  in t h e  a m o u n t  

o f  t h e  t a x  o r  r e m i t t a n c e  d e t e r m i n e d  b y  t h e  b o r o u g h  to 

b e  d e l i n q u e n t ,  t o g e t h e r  w i t h  i n t e r e s t ,  p e n a l t i e s  and

s e c t i o n  t o  read:

N.

t o  c o l l e c t  or  r e m i t  s a l e s  tax.
\
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/
a d m i n i s t r a t i o n  c o s t s  p r o p e r l y  a s s e s s e d .  T h e  b o r o u g h  

s h a l l  p r e s c r i b e  b y  o r d i n a n c e  t h e  p r o c e d u r e s  f o r  

d e t e r m i n i n g  s u c h  a m o u n t  and t h e  c i r c u m s t a n c e s  u n d e r  

w h i c h  t h e  l i e n  m a y  b e  a s s e r t e d .  . T h e  l i e n  m a y  n o t  b e  

a s s e r t e d  u n t i l  w r i t t e n  n o t i c e  o f  t h e  d e t e r m i n a t i o n

d e m a n d  f o r  p a y m e n t  4ias b e e n  g i v e n  t o  t h e  b u y e r  o r

seller. \
\  ’ , /

(c) A  l i e n  a u t h o r i z e d  b y  t h i s  s e c t i o n  is

a s s e r t e d  b y  a w r i t t e n  n o t i c e  o f  l i e n  w h i c h  s t a t e s  t h e
\

n a m e  a n d  a d d r e s s  o f  the. b u y e r  o r  s e l l e r  a n d  t h e  a m o u n t  

of  d e l i n q u e n t  t a x  o r  r e m i t t a n c e  a n d  w h i c h  d e s c r i b e s  

t h e  p r o p e r t y ,  o r  t h e  t y p e s  o f  t a n g i b l e  p e r s o n a l
i

p r o p e r t y ,  s u b j e c t  t o  t h e  lien. T h e  l i e n  a t t a c h e s

(1 ) t o  r e a l  p r o p e r t y  w h e n  t h e  n o t i c e  is r e c o r d e d

in t h e  o f f i c e  o f  t h e  r e c o r d e r  f o r  t h e  r e c o r d i n g/
d i s t r i c t  in w h i c h  t h e  p r o p e r t y  is l o c a t e d ,  a n d

(2 ) t o  t a n g i b l e  p e r s o n a l  p r o p e r t y  w h e n  t h e
If \

n o t i c e  is f i l e d  in t h e  p l a c e  s p e c i f i e d  b y

A.S. 4 5 . 0 9 . 4 0 1  f o r  p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  in
/ / \ 

t h e  s a m e  p r o p e r t y .

(d) / a  b u y e r  d e s c r i b e d  in A.S. 2 9 . 4 5 . 3 0 7 ( a )  t a k e s
/! , \

f r e e  of, t h e  lien. In all o t h e r  r e s p e c t s  t h e  l i e n  has,

.
f r o m  t h e  t i m e  it a t t a c h e s ,  t h e  s a m e  v a l i d i t y  a n d  

r e l a t i v e  p r i o r i t y  as a l i e n  o b t a i n e d  b y  an  a t t a c h m e n t



\  l e v i e d  o n  t h e  p r o p e r t y  i n c l u d i n g ,  w i t h  r e s p e c t  t o  a

\  /  
l i e n  o n  r e a l  p r o p e r t y  as w e l l  o n  p e r s o n a l  p r o p e r t y ,

t h e  p r i o r i t y  a c c o r d e d  b y  A.S. 4 5 . 0 9 . 3 0 1 ( d )  t o  a l i e n

c r e d i t o r  o y e r  s u b s e q u e n t  a d v a n c e s  m a d e  p u r s u a n t  t o  a

p r e v i o u s l y  r e c o r d e d  o r  o t h e r w i s e  p e r f e c t e d  s e c u r i t y
\  •/ /

i n t e r e s t  in t h e  s u b j e c t  p r o p e r t y .  R e c e i p t  o f  w r i t t e n

n o t i c e  o f  t h e  borough-,'s r e c o r d i n g  o r  f i l i n g  i m p a r t s
\

k n o w l e d g e  o f  t h e  l i e n  to a p e r s o n  w i t h  a p r e v i o u s l y
\

r e c o r d e d  o r  o t h e r w i s e  p e r f e c t e d  s e c u r i t y  i n t e r e s t  in
/ ' \

t h e  p r o p e r t y .  T h e  l i e n  s h a l l  fee e n f o r c e d  b y  j u d i c i a l

s a l e  p u r s u a n t  t o  e x e c u t i o n  o n  a j u d g m e n t  r e c o v e r e d  in

/  St.
an  a c t i o n  b y  t h e  b o r o u g h  a g a i n s t  t h e  b u y e r  o r  s e l l e r

y * \

f o r  t h e  tax, i n t e r e s t ,  p e n a l t y  a n d  c o s t s , x a n d  t h e  l e v y

o f  s u c h  e x e c u t i o n  s h a l l  r e l a t e  b a c k  t o  t h e  t i m e  of/

r e c o r d a t i o n  o r  f i l i n g  of  t h e  n o t i c e  o f  lien.
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B r a d l e y
5 / 1 2 / 8 7

O r i g i n a l  s p o n s o r :  C o m m u n i t y  a n d  R e g i o n a l
A f f a i r s  C o m m i t t e e

IN T H E  S E N A T E

CS F O R  S E N A T E  B I L L  NO. 282 ( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to m u n i c i p a l  s a les a n d  u s e  t a x e s . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  2 9 . 4 5 . 6 5 0 ( e )  is a m e n d e d  to read:

(e) A  b o r o u g h  m a y  p r o v i d e  for the c r e a t i o n ,  r e c o r d i n g ,  and 

n o t i c e  o f  a l i e n  on  r e a l  or p e r s o n a l  p r o p e r t y  to s e c u r e  the p a y m e n t  of 

a s ales a n d  u s e  tax, a n d  the i n t e r e s t ,  p e n a l t i e s ,  a n d  a d m i n i s t r a t i o n  

c o s t s  in the e v e n t  o f  d e l i n q u e n c y .  W h e n  r e c o r d e d ,  a l i e n  a u t h o r i z e d

u n d e r  this s e c t i o n  h a s  p r i o r i t y  o v e r  o t h e r  l i e n s  e x c e p t  t h o s e  for

p r o p e r t y  taxes_j_ [AND] s p e c i a l  a s s e s s m e n t s , a n d  p r i o r  r e c o r d e d  m o r t­

g ages, t r u s t  deeds, a n d  l a n d  sa l e  c o n t r a c t s .  T h i s  s u b s e c t i o n  a p p l i e s  

to h o m e  r u l e  a n d  g e n e r a l  l a w  m u n i c i p a l i t i e s .

* Sec. 2. A S  2 9 . 1 0 . 2 0 0 ( 4 2 )  is a m e n d e d  to read:

(42) AS 2 9 . 4 5 . 6 5 0 ( c ) ,  ( d ) , ( e ) , a n d  (f) (sales a n d  u s e  tax)

-1- CSSB 282( )



It is s u b m i t t e d  t h a t  t h e  l a w  g r a n t i n g  t h e  m u n i c i p a l i t y  

a l i e n  u p o n  d i s t r a i n t  a v o i d s  all o f  t h e s e  p r o b l e m s  w i t h o u t  

u n f a i r l y  p r e j u d i c i n g  t h e  m u n i c i p a l i t i e s '  e n f o r c e m e n t  

r i g h t s .  T h e  m u n i c i p a l i t y  r e m a i n s  a b l e  t o  e n f o r c e  t h e  

t a x p a y e r s  p e r s o n a l  l i a b i l i t y  b y  s u i t  a n d  j u d i c i a l  p r o c e s s  

a n d  r e t a i n s , as w e ll, t h e  r i g h t  t o  d i s t r a i n  a n d  s e l l  

p e r s o n a l  p r o p e r t y ,  e v e n  w i t h o u t  j u d g m e n t  a n d  i n c l u d i n g  

p r o p e r t y  t h a t  w a s  n o t  ta x e d .  A.S. 2 9 . 4 5 . 3 0 0 ( b )  s h o u l d  be 

a m e n d e d  to  state, again, w h a t  w a s  t h e  l a w  f o r  d e c a d e s  p r i o r  

t o  1986.
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TIM KELLY, Vice Chairman / JU. JEAU,  ALASKA 99811
RICK HALFORD (907)-165-4989
MIKESZYMANSKI
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Senate
Community anb Itegtonal Affairs Committee

TO: _ c n a t e  C & R A  M e m b e r s  M a y  5, 1987

F R O M : S e n a t e  C & R A  StafJ

RE: S B  232. - "An A c t  r e l a t i n g  t o  m u n i c i p a l  s a l e s  a n d  u s e  

t a x e s . "

U n d e r  e x i s t i n g  l a w  ( 2 9 . 4 5 . 6 5 0 ( e ) ]  m u n i c i p a l i t i e s  m a y  p l a c e  

l i e n s  o n  r e a l  o r  p e r s o n a l  p r o p e r t y  t o  s e c u r e  p a y m e n t  o f  s a l e s  

a n d  u s e  tax. T h i s  a b i l i t y  is new, a d d e d  u n d e r  t h e  T i t l e  29 

r e v i s i o n  t w o  y e a r s  ago.

T h e  s e c t i o n  w a s  a d d e d  t o  T i t l e  29 in r e s p o n s e  t o  a F a i r b a n k s  

c o u r t  c a s e  in w h i c h  t h e  j u d g e  r u l e d  t h a t  m u n i c i p a l i t i e s  d i d  

n o t  h a v e  t h e  p o w e r  t o  p l a c e  s u c h  liens. T h e  T i t l e  29 

t e c h n i c a l  c o m m i t t e e  a t  t h e  t i m e  r e c o m m e n d e d  t h a t  s u c h  l i e n s  

h a v e  t h e  f o r c e  o f  j u d g e m e n t  liens, h o w e v e r ,  a l s o  a d d e d  at t h a t  

t i m e  w a s  a s e n t e n c e  t h a t  g a v e  s u c h  l i e n s  p r i o r i t y  o v e r  o t h e r  

liens, e x c e p t  f o r  p r o p e r t y  t a x e s  a n d  s p e c i a l  a s s e s s m e n t s .

T h i s  p r i o r i t y  c o n f l i c t s  w i t h  3 4 . 3 6 . 0 6 0  w i t h  g i v e s  l a b o r  l i e n s  

f i r s t  p o s i t i o n  a n d  m o r t g a g e s  s e c o n d  p o s i t i o n .  A c c o r d i n g  to  

r e p r e s e n t a t i v e s  o f  t h e  h o m e  m o r t g a g e  i n d u s t r y ,  i n c l u d i n g  AHFC,



this p r i o r i t y  for sales tax liens c o u l d  cause m a j o r  

d i s r u p t i o n s  in the home m o r t g a g e  i n d us try and raise inter est 

rates.

SB 282 w o u l d  d elete the priority. T a m  C o o k  of Legal S e r vices 

has a d v i s e d  that b e i n g  silent on p r i o r i t y  has t h e  same e f f e c t  

as g i v i n g  the lien the p r i o r i t y  of a j u d g e m e n t  lien, w h i c h  was 

s u g g e s t e d  b y  the technical committee.

R e p r e s e n t a t i v e s  of A H F C , the banks, and t h e  M u n i c i p a l  L eague 

w i l l  t e s t i f y  at today's m e e t i n g
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B r a d l e y
2/ 6/88

O r i g i n a l  sponsor: C o m m u n i t y  and R e g i o n a l
A f f a i r s  Committee

B Y  T H E  C O M M U N I T Y  A N D
IN THE SENATE R E G I O N A L  A F F A I R S  C O M M I T T E E

CS F O R  S'.NATE B I L L  NO. 282 (C&RA)

IN THE L E G I S L A T U R E  OF T H E  STATE  OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  entitled: "An Act r e l a t i n g  to m u n i c i p a l  sales a n d  u s e  t a x e s . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  STAT E OF ALASKA:

* Section 1. AS 29.10.200(42) is a m e n d e d  to read:

(42) A S  29.45.650(c), (d), ( e ) , a n d  (f) (sales and u s e  tax)

* Sec. 2. AS 29.45.650(e) is a m e n d e d  to read:

(e) A  b o r o u g h  m a y  p r o v i d e  for the creation, r e c o r d i n g ,  and 

n o t i c e  of a lien on real or p e r s o n a l  p r o p e r t y  to s ec ure the p a y m e n t  of 

a sales and u s e  tax, and the interest, penalties, and a d m i n i s t r a t i o n  

costs in the event of del inquency. W h e n  recorded, a lien a u t h o r i z e d  

u n d e r  this s e ction has p r i o r i t y  o v e r  o t h e r  liens e x c e p t  t h o s e  for 

p r o p e r t y  t a x e s ^  [AND] speci al a s s e s s m e n t s , a n d  p r i o r  r e c o r d e d  m o r t­

gages, trust deeds, and land sale contracts. This s u b s e c t i o n  applies

to h o m e  rule and g e n e r a l  l a w  m u n i c i p a l i t i e s .
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IN THE SENATE BY THE FINA NCE COMMITTEE

CS F O R  S ENA TE BILL NO. 282 (Finance)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FI F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an A c t  entitled: "An Act r e l a t i n g  to m u n i c i p a l  sales and use taxes."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 29.10.200(43) is a m ended to read:

* Sec. 2. AS 29.45.650(f) is a m ende d to read:

(f) A  b o r o u g h  m a y  not levy and collect a sales tax on

(1) a p u r c h a s e  m a d e  w i t h  food coupons, food stamps, or 

other type of certif i c a t e  issued u n d e r  7 U.S.C. 201 1 - 2025 (Food 

Stamp Act)j_

tabs in a lottery, raffle, bingo game, p u l l - t a b  game, or other game of 

chance licen s e d  u n d e r  AS 0 5 . 1 5 . [THIS S U B S E C T I O N  APPLIES TO H O M E  RULE 

A N D  G E N E R A L  L A W  M U N I C I P A L I T I E S .]

* Sec. 3. AS 29.45.o5C is amended by ad ding a n e w  subsection to read:

(g) The provisi ons of (f) of this sect ion apply to home rule and 

general  law m u n i c i p a l i t i e s .

* Sec. 4. AS 29.45.700(a) is amended to read:

(a) A  city in a b o r o u g h  that levies and collects areawide sales 

and use taxes m a y  levy sales and use taxes on all sources taxed by the 

b o r ough in the m a n n e r  p r o vided for boroughs. [THE A S S E M B L Y  M A Y  BY 

O R D I NANCE A U T H O R I Z E  A  CITY TO L E V Y  AN D C O L L E C T  SALES AND USE TAXES ON 

O T H E R  SOURCES E X C E P T  PURCHASES MADE W I T H  FOOD COUPONS, FOOD STAMPS, OR 

O T H E R  TYPE OF C E R T I F I C A T E  ISSUED U N D E R  7 U.S.C. 201 1 - 2025 (FOOD 

STAMP ACT). THIS S UBSEC T I O N  A P P L I E S  TO HOME RULE AND G E NERAL  LAW

(43) AS 29.45.700(d) [AS 29.45.700(a)] (power of levy)

(2) a p u r c h a s e  of tickets, chances, bing o cards, or pull-

CSSB 282(Fir)
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Sec. 5. AS 29.45.700 is amended  by adding a n e w  subsec t i o n  to read:

(d) The a s s embly m a y  by o r d i nance auth orize a city to levy and 

collect sales and u s e  taxes on other sources except p u r c h a s e s  m a d e  

w i t h  food coupons, food stamps, or other type of certif i c a t e  issued 

under 7 U.S.C. 2011 - 2025 (Food Stamp Act) and purc hases of tickets, 

chances, bingo cards, or pull-tabs in a lottery, raffle, b i n g o  game, 

pull-tab game, or other game of chance licens ed u n d e r  AS 05.15. This 

subsection applies to home rule and g e ne ral law muni cipalities.

CSSB 2 8 2 (Fin)



A n a l y s i s  o f  p r o p o s e d  b i l l  f o r  " a n  A c t  r e l a t i n g  t o  
t h e  e n f o r c e m e n t  o f  m u n i c i p a l  p r o p e r t y ,  s a l e s  a n d  u s e  

t a x e s "

S u m m a r y

T h e  p r i n c i p a l  o b j e c t i v e  o f  t h e  b i l l  is t o  e l i m i n a t e  t h e  

a p p a r e n t  s u p e r - a n d - r e t r o a c t i v e - p r i o r i t y  c u r r e n t  l a w  a c c o r d s  t o  

p e r s o n a l  p r o p e r t y ,  s a l e s  a n d  u s e  t a x  l i e n s  —  a c c o r d i n g  s u c h  

l i e n s ,  i n s t e a d ,  t h e  s t a t u s  a n d  r e l a t i v e  p r i o r i t y  o f  a n  

a t t a c h m e n t  l i e n  b u t  w i t h o u t  n e c e s s i t a t i n g  t h e  m u n i c i p a l i t y ' s  

b r i n g i n g  a n  a c t i o n  a n d  h a v i n g  t h e  p r o p e r t y  s e i z e d  (as a r e  

n e c e s s a r y  i n  t h e  c a s e  o f  a t t a c h m e n t )  a s  a c o n d i t i o n  t o  

a c q u i r i n g  a n d  p e r f e c t i n g  t h e  l i e n s .  I n  p l a c e  o f  t h e  n o t i c e  

i m p a r t e d  b y  s e i z u r e  o f  t h e  p r o p e r t y  u n d e r  a t t a c h m e n t  p r o c e s s ,  

t h e  b i l l  a l l o w s  n o t i c e  t o  b e  g i v e n  b y  t h e  m u n i c i p a l i t y ' s  

u n i l a t e r a l  f i l i n g  o r  r e c o r d i n g  o f  a n o t i c e .  (In t h e  c a s e  o f  

p e r s o n a l  p r o p e r t y  t a x e s ,  f i l i n g  is m a d e  a v a i l a b l e  a s  a n  

a l t e r n a t i v e  t o  t h e  m u n i c i p a l i t y ' s  e x i s t i n g  r i g h t  a l s o  t o  s e i z e  

t h e  p r o p e r t y  u n i l a t e r a l l y ,  a n d  t h e n  t o  s e l l  it, w i t h o u t  a n y  

j u d i c i a l  p r o c e e d i n g ,  A. S .  2 9 . 4 5 . 3 1 0 . )

A n a l y s i s

S e c t i o n  1

A . S .  2 9 . 4 5 . 2 9 0 - 5 0 0  a r e  c l a s s i f i e d  as a s e p a r a t e  A r t i c l e  

o f  A . S .  2 9 . 4 5 .  T h o u g h  t h e  A r t i c l e  is n o w  c a p t i o n e d
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" E n f o r c e m e n t  o f  P r o p e r t y  T a x  L i e n s " ,  t h e  s e c t i o n s  i t  c o m p r i s e s  

a r e  b r o a d e r  i n  s c o p e ,  s i n c e  t h e y  al'so a d d r e s s  p e r s o n a l  

l i a b i l i t y  f o r  p r o p e r t y  t a x e s .  T h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  

c h a n g e  t h e  t i t l e  o f  t h e  A r t i c l e  t o  d i s c l o s e  m o r e  a c c u r a t e l y  its 

s c o p e :  " E n f o r c e m e n t  o f  P r o p e r t y  T a x e s " .

S e c t i o n  2

A . S .  2 9 . 4 5 . 3 0 0 ,  t h o u g h  c a p t i o n e d  " T a x  L i a b i l i t y " ,  

c u r r e n t l y  a d d r e s s  s p e a k s  t o  t a x  l i e n s  [ S u b s e c . ( b ) ] as  w e l l  as 

l i a b i l i t y  [ S u b s e c . ( a ) ]. T h i s  s e c t i o n . o f  t h e  b i l l  w o u l d  a m e n d  

§300 t o  c o n f i n e  i t  t o  t h e  s u b j e c t  o f  t a x  l i a b i l i t y ,  l e a v i n g  t o  

a n e w  s e c t i o n  o f  t h e  c o d e  (A,S. 2 9 . 4 5 . 3 0 5  —  S e c t i o n  3 o f  t h e  

b i ll) t h e  s u b j e c t  o f  t h e  l i e n  s e c u r i t y  f o r  t a x  o b l i g a t i o n s .

A . S .  2 9 . 4 5 . 3 0 0 ( a )  c u r r e n t l y  p r o v i d e s  t h a t  " t h e  o w n e r  o f  

a s s e s s e d  p e r s o n a l  p r o p e r t y  is p e r s o n a l l y  l i a b l e  f o r  t h e  a m o u n t  

o f  t a x e s  a s s e s s e d  a g a i n s t  t h e  p r o p e r t y . "  E x c e p t  i n  t h e  c a s e  o f  

b u s i n e s s  i n v e n t o r i e s ,  p r o p e r t y ' s  t a x a b l e  s t a t u s  is d e t e r m i n e d  

as o f  J a n u a r y  1 o f  e a c h  y e a r .  [A.S. 2 9 . 4 5 . 1 1 0 ( a )  a n d  ( b ) .] It 

is n o t  c l e a r  w h e t h e r  t h e  " o w n e r "  w h o  is l i a b l e  f o r  p a y m e n t  

u n d e r  c u r r e n t  §300(a) is A  (who o w n s  t h e  p r o p e r t y  w h e n  it 

b e c a m e  t a x a b l e ) , B (who b o u g h t  t h e  p r o p e r t y  f r o m  A 

s u b s e q u e n t l y ) , o r  b o t h .  T h e  a m e n d m e n t  m a k e s  i t  c l e a r  t h a t  A, 

n o t  B, is p e r s o n a l l y  l i a b l e  [§300(a)(l) a n d  (2)]; a n d  t h a t  if A  

is m o r e  t h a n  o n e  p e r s o n ,  a l l  A s  a r e  j o i n t l y  a n d  s e v e r a l l y  

l i a b l e  f o r  p a y m e n t  [§300(b)].



T h e  a m e n d m e n t  [§300 ( a ) (3)] a l s o  s t a t e s  f o r t h r i g h t l y  t h e  

c u r r e n t ,  b u t  o b l i q u e l y  s t a t e d  r u l e  t h a t  t h e r e  is n o  p e r s o n a l  

l i a b i l i t y  f o r  t h e  p a y m e n t  o f  r e a l  p r o p e r t y  t a x e s  e x c e p t  as t o  

t h o s e  o n  m o b i l e  h o m e s  a n d  c e r t a i n  l i m i t e d  i n t e r e s t s  i n  r e a l t y  

[ c u r r e n t  §320], A s  t o  t h o s e  e x c e p t i o n s ,  t h e  a m e n d m e n t  p r o v i d e s  

t h a t  i t  is t h e  o w n e r  o n  J a n u a r y  1 (i.e., "A") w h o  is p e r s o n a l l y  

l i a b l e ,  a n d  t h a t  t h e  m u n i c i p a l i t y  m a y  e l e c t  e i t h e r  t o  e n f o r c e  

t h e  o w n e r ' s  l i a b i l i t y  o r  i t s  p r e f e r r e d  r e a l  p r o p e r t y  t a x  l i en, 

b u t  m a y  n o t  e l e c t  t o  d o  b o t h .

T h e  a m e n d m e n t  p r o v i d e s  [§300(c)] t h a t  a n  o w n e r ' s  

l i a b i l i t y  m a y  b e  e s t a b l i s h e d  b y  a c t i o n ;  :hat t h e  m u n i c i p a l i t y  

m a y  e n f o r c e  i t s  l i e n  (by d i s t r a i n t )  w i t h o u t  b r i n g i n g  s u c h  a n  

a c t i o n ,  m a y  b r i n g  s u c h  a n  a c t i o n  w i t h o u t  l o s i n g  i t s  d i s t r a i n t  

r e m e d y  o r  i n  a i d  o f  i t s  d i s t r a i n t  r e m e d y ,  a n d / o r  m a y  b r i n g  t h e  

a c t i o n  f o r  t h e  f u r t h e r  p u r p o s e  o f  f o r e c l o s i n g  ( o t h e r  t h a n  b y  

d i s t r a i n t  a n d  s ale) i t s  t a x  lien.

S e c t i o n  3

A s  n o t e d ,  t h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  e n a c t  a n e w  c o d e  

s e c t i o n ,  A . S .  2 9 . 4 5 . 3 0 5 ,  t o  c r e a t e  a n d  d e f i n e  t h e  l i e n  f o r  

p r o p e r t y  t a x e s .  T h e  n e w  §305 w o u l d  r e p l a c e  —  a n d  as  t o  

p e r s o n a l  p r o p e r t y  t a x  l i e n s ,  w o u l d  s u b s t a n t i a l l y  a m e n d  —  

c u r r e n t  §30 0 ( b ) .

T h e  n e w  §305(a) w o u l d  l e a v e  u n c h a n g e d  c u r r e n t  l a w  

r e s p e c t i n g  t h e  e x i s t e n c e  a n d  p r i o r i t y  o f  r e a l  p r o p e r t y  t a x  

li e n s .
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T h e  n e w  §305(b) w o u l d  g r a n t  t h e  m u n i c i p a l i t y  a l i e n  f o r  

u n p a i d  p e r s o n a l  p r o p e r t y  t a x e s  w h i c h  a t t a c h e s  w h e n ,  a n d  h a s  

p r i o r i t y  o v e r  i n t e r e s t s  o t h e r s  m a y  a c q u i r e  i n  t h e  s u b j e c t  

p r o p e r t y  a f t e r , t h e  m u n i c i p a l i t y  h a s  g i v e n  n o t i c e  o f  i t s  c l a i m  

t o  t h e  p r o p e r t y .

N o t i c e  c a n  b e  g i v e n  b y  t h e  m u n i c i p a l i t y  in e i t h e r  o f  t w o  

w a y s :  b y  h a v i n g  t h e  p r o p e r t y  s e i z e d  p u r s u a n t  t o  i t s  r i g h t  o f

d i s t r a i n t  [A.S. 2 9 . 4 5 . 3 1 0 ] ,  o r  b y  f i l i n g  n o t i c e  o f  i t s  c l a i m .

A  l i e n  o b t a i n e d  f i r s t  b y  f i l i n g  n o t i c e  c a n  b e  e n f o r c e d  w i t h o u t  

a c t i o n  —  b y  s u b s e q u e n t  d i s t r a i n e d  a n u  s a l e  o f  t h e  d e s c r i b e d  

p r o p e r t y  —  o r  p u r s u a n t  t o  a c t i o n ,  a s  t h e  m u n i c i p a l i t y  m a y  

c h o o s e .

T h e  e f f e c t  o f  t h e  a m e n d m e n t ,  t h e n ,  is t o  r e p e a l  c u r r e n t
i

l a w  insofajr a s  i t  a p p e a r s  t o  g i v e  t h e  m u n i c i p a l i t y ' s  l i e n  f o r

p e r s o n a l  p r o p e r t y  t a x e s  p r i o r i t y  o v e r  p e r s o n s  w h o  a c q u i r e d
I

i n t e r e s t s  w i t h o u t  n o t i c e  t h a t  t h e r e  w a s  a n y  l i e n  (or u n p a i d  

t a x ) ; b u t  t o  g i v e  t h e  m u n i c i p a l i t y  a m e a n s  o f  a s s e i  :ing a n d  

p e r f e c t i n g  a l i e n ,  w i t h o u t  h a v i n g  t o  d i s t r a i n ,  b y  f i l i n g  

n o t i c e .  I t  i n t e g r a t e s  t h e  t a x  l i e n  w i t h  t h e  l a w  g o v e r n i n g  

c o n s e n t u a l  s e c u r i t y  i n t e r e s t s  ( A r t i c l e  9 o f  t h e  U n i f o r m  

C o m m e r c i a l  C o d e ,  A . S .  4 5 . 0 9 ) .

S e c t i o n  4

T h i s  s e c t i o n  w o u l d  a m e n d  A . S .  2 9 . 4 5 . 3 2 0  t o  m a k e  i t s  

p r o v i s i o n s  c o n f o r m  t o  t h e  n e w  §§300 a n d  305.
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S e c t i o n s  5 a n d  6

T h e s e  s e c t i o n s  w o u l d  a m e n d  c u ^ i e n t  l a w  r e s p e c t i n g  s a l e s  

a n d  u s e  t a x  l i e n s  b y  r e p e a l i n g  t h e  c u r r e n t  s t a t u t o r y  a u t h o r i t y  

f o r  s u c h  l i e n s  [A.S. 2 9 . 4 5 . 6 5 0 ( e ) ] ,  s t a t i n g  t h a t  a u t h o r i t y  i n  a 

n e w  a n d  e x p a n d e d  § 29.45.655.

N e w  §655(a) w o u l d  g i v e  a m u n i c i p a l i t y  c l e a r  a u t h o r i t y  —  

as  c u r r e n t  l a w  d o e s  n o t  —  t o  a s s e r t  a l i e n  a g a i n s t  p r o p e r t y  o f  

a s e l l e r  w h o  d o e s  n o t  c o l l e c t  o r  r e m i t  a s a l e s  tax. T h e  l a w  

c u r r e n t l y  a l l o w s  a m u n i c i p a l i t y  t o  p r o v i d e  f o r  a l i e n  " t o  

s e c u r e  p a y m e n t  o f  a s a l e s  a n d  u s e  t a x " .  A s  s u c h  t a x e s  a r e  

t y p i c a l l y  i m p o s e d  o n  b u y e r s ,  i t  is  q u e s t i o n a b l e  w h e t h e r  t h e  

c u r r e n t  l a w  is o f  a n y  h e l p  t o  t h e  m u n i c i p a l i t y  i n  e n f o r c i n g  t h e  

o b l i g a t i o n s  o f  s e l l e r s  t o  c o l l e c t  a n d  r e m i t  t h e  tax. T h e  

a m e n d m e n t  r e d r e s s e s  t h a t  p r o b l e m .

N e w  § 655(b) w o u l d  a l l o w  t h e  m u n i c i p a l i t y  t o  d e c i d e  w h a t  

p r o p e r t y  —  r e a l t y ,  t a n g i b l e  p e r s o n a l t y ,  b o t h  —  t o  s u b j e c t  t o  

t h e  l i e n  a n d  t h e  p r o c e d u r e s  b y  w h i c h  i t  i s  t o  d e t e r m i n e  w h e n  t o  

a s s e r t  t h e  l i en.

N e w  §655(c) w o u l d  p r o v i d e  t h a t  t h e  s a l e s - u s e  t a x  lien, 

l i k e  t h e  p e r s o n a l  p r o p e r t y  t a x  l i e n  u n d e r  n e w  §305(b), a t t a c h e s  

w h e n  n o t i c e .of t h e  m u n i c i p a l i t y ' s  c l a i m  is g i v e n .  S i n c e  

d i s t r a i n t  i s  n o t  a v a i l a b l e  i n  r e s p e c t  o f  s a l e s  o r  u s e  t a x e s ,  

n o t i c e  o f  t h e  s a l e s - u s e  t a x  l i e n  is g i v e n  b y  f i l i n g  (or in  t h e  

c a s e  o f  r e a l  p r o p e r t y ,  r e c o r d i n g )  w r i t t e n  n o t i c e .
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N e w  § 655(d) w o u l d  p r o v i d e  t h e  l i e n  t h e  s a m e  r e l a t i v e  

p r i o r i t y  as t h e  l i e n  f or p e r s o n a l  p r o p e r t y  taxes, a p r i o r i t y  

d e t e r m i n e d  b y  t h e  t i m e  t h e  l i e n  a r i s e s  b y  v i r t u e  o f  t h e  n o t i c e  

f i l e d  (or r e c o r d e d ) . It a l s o  p r o v i d e s  (as c u r r e n t  l a w  does 

not) h o w  t h e  l i e n  is enforced. A g a i n  b e c a u s e  d i s t r a i n t  and 

s a l e  a r e  n o t  a v a i l a b l e  in r e s p e c t  o f  s a l e s  a n d  u s e  taxes, 

e n f o r c e m e n t  is b y  j u d i c i a l  f o r e c l o s e  - • s a l e  o f  t h e  p r o p e r t y  

p u r s u a n t  t o  a j u d g m e n t  e s t a b l i s h i n g  t h e  l i a b i l i t y  o f  t h e  b u y e r  

or seller.

- 6 -



£Uas(ka ibtate Hcgisdature
P. 0. BOX V 

JUNEAU, ALASKA 99811 
(907) 465-4989

Senate
Community anb Regional &ffair£ Committee

TO: Senate C&RA Members Feb 9, 1988

FROM: Senate C&RA S t a f f ^ J ^ ^

RE: CSSB 282 (C&RA) - "An Act relating to municipal sales and

USE TAXES."

Under existing law (29.45.650(e)] municipalities may place

LIENS ON REAL OR PERSONAL PROPERTY TO SECURE PAYMENT OF SALES 

AND USE TAX. THIS ABILITY IS NEW, ADDED UNDER THE TITLE 29 

REVISION TWO YEARS AGO.

The section was added to Title 29 in response to a Fairbanks

COURT CASE IN WHICH THE JUDGE RULED THAT MUNICIPALITIES DID 

NOT HAVE THE POWER TO PLACE SUCH LIENS. THE TlTLE 29 

TECHNICAL COMMITTEE AT THE TIME RECOMMENDED THAT SUCH LIENS 

HAVE THE FORCE OF JUDGEMENT LIENS, HOWEVER, ALSO ADDED AT THAT 

TIME WAS A SENTENCE THAT GAVE SUCH LIENS PRIORITY OVER OTHER 

LIENS, EXCEPT FOR PROPERTY TAXES AND SPECIAL ASSESSMENTS.

This priority conflicts with 34.36.060 with gives labor liens

FIRST POSITION AND MORTGAGES SECOND POSITION. ACCORDING TO 

REPRESENTATIVES OF THE HOME MORTGAGE INDUSTRY, INCLUDING AHFC,

ARLISS STURGULEWSKI. Chairman 
TIM KELLY, Vice Chairman 
RICK HALFORD 
MIKESZYMANSKI 
FREDZHAROFF



THIS PRIORITY FOR SALES TAX LIENS COULD CAUSE MAJOR

DISRUPTIONS IN THE HOME MORTGAGE INDUSTRY AND RAISE INTEREST

RATES.

SB 282 WOULD ALTER THIS PRIORITY. THE PROPOSED CS GIVES SALES

TAX LIENS PRIORITY OVER ALL OTHER LIENS EXCEPT (1) LIENS FOR

PROPERTY TAXES AND SPECIAL ASSESSMENTS,* AND (2) LIENS THAT 

WERE PERFECTED BEFORE THE RECORDING OF THE SALES TAX LIEN FOR 

AMOUNTS ACTUALLY ADVANCED BEFORE THE RECORDING OF THE SALES 

TAX LIEN.

This draft was developed with the assistance of Tom Bo e d e k e r, 

Municipal Attorney for the Kenai Bo r o u g h, and Wes Co y n e r,

LOBBYIST FOR THE BANKING INDUSTRY. Mr . BOEDEKER, WHO HAS TAKEN 

THE LEAD FOR THE MUNICIPALITIES ON THIS ISSUE, WOULD PREFER 

TO LIMIT THE PRIORITY TO PROPERTY TAXES, SPECIAL ASSESSMENTS, 

AND PRIOR RECORDED MORTGAGES, TRUbT DEEDS, AND LAND SALE 

CONTRACTS; BUT HE BELIEVES THE PROPOSED CS IS REASONABLE AND 

TECHNICALLY CORRECT.

Both gentlemen will be at the committee to t e s t i f y. The CS

HAS A ZERO FISCAL NOTE FROM THE DEPARTMENT OF COMMUNITY AND

Regional Affairs.
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ALASKA BANKERS ASSOCIATION 

December 15, 1987

Draft Position Paper For Amending Alaska Law Relating To Liens 
__________ For Sales, Use And Personal Property Taxes.____________

Brief History of Municipal/Borough Priority Tax Lien Issue

Local government entities have experienced difficulty in collecting 
unpaid saJ.es, use and personal property taxes for a number of years. 
During the 1970's various nunicipalities enacted laws to establish 
sales tax liens as a means of collecting unpaid taxes; however, in 
1980 the Alaska State Supreme Court ruled that municipalities which 
levied sales and use taxes had no authority to assert a lien for 
unpaid taxes except through the normal judicial process. The Supreme 
Court said further that authorization of such liens "should be 
addressed by specific legislation rather than by municipal, or judi­
cial fiat".

In 1983, legislation was proposed that would have given boroughs and 
municipalities a sales tax lien with the full force, priority and 
duration of a judgement lien; however, this legislation did not become 
law. When this legislation became law in 1985, the provision that the 
sales tax obtain an attachment lien was changed in the final draft to 
give the lien a priority; a priority over all other liens including 
mortgages, security interests, judgement liens, and the claims of 
anyone who claims an interest in either real or personal property. 
This change from the initial version of the 232 page Municipal Code 
Revision, and the full impact this change was not observed by the 
banks, the title companies, nor other affected parties. Only when 
some of the boroughs and municipalities began enforcing their new 
priority lien, was its significant impact realized.

No Other Tax Lien Has Such A  Priority

Not even the State of Alaska, nor the Internal Revenue Service, have 
such a priority lien. Real property taxes have a clear priority over 
all other interests. But the real property tax is a charge against 
the property itself and real estate is immobile. All who deal with
real estate know it is subject to annual taxation by a single
authority. The lien amount can be readily determined and a reserve 
fund established to ensure its payment. This is not possible with a 
sales tax or a tax on personal property. It is patently unfair that, 
under present law, a lender can make a loan secured by real or per­
sonal property with all taxes or liens current and have a subsequent 
lien uue to unpaid taxes at soma future date preempt the position.
There is no way for a lender to protect itself from this kind of
action.
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Existing Law Is Not Specific Mho Mast Pay - It Is Aimed At Everybody

The priority lien provision A.S. 29.45.650(e) gives broad authority to 
municipalities/boroughs to exact payment from prior lienholders who 
had nothing to do with the transaction than gave rise to the tax and 
also to innocent buyers who pay the tax to a seller and then the 
seller fails to remit the proceeds to the municipality. The priority 
lien law goes further; it authorizes a municipality to assert a lien 
on any property of the buyer and it accords that lien a priority over 
any other lien.

Personal property is highly mobile and can be readily moved frcm 
district to district. There is no means of knowing that it is subject 
to a sales or use tax lien nor any way to determine the amount.

Does an individual now have to call local government to find out if a 
local auto dealer has remitted all sales tax collected and paid his 
personal property taxes? Under this law he does or he can lose the 
automobile, and the lienholder will also lose its lien. In effect, the 
priority tax lien requires an innocent third party to guaranty tax
payments to a municipality or a borough.

A  lender relies on the information available at the time a loan is 
made and then relies on its priority lien to protect it over the term 
of its loan. Permitting a higher priority lien long after a loan is 
made and over which a lender has no knowledge or control to erode its 
safety margin is unfair. It will also have an effect on secondary 
financing by outside investors and could eventually impact AHFC and 
AIDA programs as existence of the priority lien becomes known.

Existing Law Is Unclear

It appears that this outcome is not what the drafters of the priority
lien provision wanted. What is wanted is authority for a lien on the
seller's property to secure the seller's obligation to remit the taxes 
collected, yet the only authority the present statute grants is for a 
lien to secure payment of the tax, a liability of the buyer. It is 
now clear that a revision is needed in this new law to better describe 
who has the tax obligation and what is a fair priority for a lien on a 
violator's property.

It is not contended that municipalities and boroughs with sales and 
use taxes should not have the authority to assert liens; however, that 
authority should be oonfined to asserting the lien against property of 
the violator and the lien's relative priority over other innocent 
claimants should be determined by the date notice of the lien is 
filed.
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At a November 13/ 1987 meeting between the Alaska Bankers Association 
and attorneys for the Alaska Municipal League, a compromise solution was 
recommended. Hie municipalities and boroughs would give up the 1985 
priority lien position in exchange for a sales and use tax lien which 
is the equivalent of an attachment lien but without the need of first 
bringing suit. Hie municipalities and boroughs could also obtain a 
priority lien on the seller's business assets to secure the seller's 
obligation to collect and remit sales tax. A  priority lien could be 
achieved on all additional or future advances but only after giving 
legal notice to senior lienholder(s) that sales and/or use taxes are 
due and unpaid. A  simple lien search will reveal if a senior 
lienholder exists and its address. This priority lien on commercial 
financing of business assets (i.e. accounts receivable and inventory) 
is similar to the lien priority that can be obtained by the Internal 
Revenue Service and offers the senior lienholder(s) the option of 
either declining further advance requests or insuring that sales or 
use taxes are paid. It also elevates concern for remitting local tax 
payments to a much higher level for local businessmen. The Alaska 
Bankers Association finds this type of compromise acceptable.

Summary

The 1985 statute authorizing a priority lien for municipal sales and 
use taxes, as it now exists, is an onerous law and goes beyond what is 
reasonable and fair. With a single last minute word change, local 
government gained the power to assert is lien on any property of any 
innocent buyer (a consumer who purchased in good faith and paid his 
tax) and it can place a secured creditor in a subordinated position 
without notice, without knowledge, and even though he had no part in 
the taxable transaction. Further, the municipalities and borough 
governments did not achieve a very good vehicle to collect fran the 
real potential violator, the seller who fails to remit taxes 
collected.

The Alaska Bankers Association does not believe there should be no 
authority for sales and use tax liens. However, such a law should be 
worded carefully to restrict the lien to only property of the violator 
and lien priority to other innocent lienholders should be based on 
date notice is filed. This law should treat all parties in commerce 
equally and offer an opportunity to do business without a surprise. A  
provision that permits a priority lien against subsequent advances 
after direct notice to a secured party seems fair and should go far in 
solving the delinquent sales and use tax problems the boroughs and 
municipalities have experienced.

Proposed Ccmpranise Amendment

JW3-5.1/3
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furnished nml litlmr wan *l#mr» "In connec­
tion with Ihe Murk done upon (In* cliiitnn* 
dors not comply with the slidulc 
(lohfslcin v. Nohle, 6 Alaska 282 (19201.
A lien on a building for materials 

furnished cannot Include nno'hcr 
structure ngainst which a lien is not 
filed, and into the construction, alter­
ation. and repairs of which some or all of 
the materials were employed or used. 
Burrv House.3 Alaska 641(1909>.
The general rule is that a lessee 

cannot impose any charge upon the 
revei "ion or estate of the lessor 
thereof. Morris v. Marsh, 3 Alaska 140 
(1906*.
Nor does the fact that the lessor 

acquiesces in the improvement by the 
lessee sublet his reversion to the 
mechanics' liens therefor. Morris v. 
Marsh, 3 Alaska 140(190f»l.
Unless lessor fails to give notice of 

nonresponsibility or his agent causes 
Improvement"" — This section, AS
34.35.050 and AS 34.35.065, construed 
together, mean that the person in charge 
of the work shall prima facie be deemed to 
bo the agent of the owner, and the prop­
erty of the latter shall be charged with the 
lien under the express provisions of AS 
34.35.050; that, if the person in charge is 
not in fact such agent, the interest of the 
owner shall, nevertheless, be liable for the 
improvement if it is constructed with his 
knowledge, and he foils to post the re­
quired notice disclaiming responsibility; 
and that, if the work is done for a lessee of 
the property, liability is confined to the

leasehold «t»lwl*\ if the owner hod no 
knowledge of tin* rniMnirlluii of the iin 
provemonl. or If. linving Mich knowledge, 
he gave notice that he would not be 
responsible. Unladen v. Wintbish. 161 F. 
:tl IlhhCir. 1908*. Sec AS 34.33.115.
To determine whether or not modu­

lar units are sufficiently attached to 
the land on which they are situated, the 
supreme court will look to the following 
elements: (II physical annexation. (2) 
adaption to use with real properly, (31 
intention to annex to realty, (4* relation­
ship of the claiming parties, (51 the rela­
tive difficulty of removal, (6) the nature of 
the article annexed, and (7) whether the 
fact of the annexation is open and appar­
ent. Dnnncmillcr v. AMFAC Distribution 
Corp., Sup. Ct. Op. No. 1452 (File No. 
2895*, 56G P. 2d 645 (1977*.
Applied in Torkko'KormanEngincers 

v. Penlnnd Ventures. Sup. Ct. Op. No. 
2757 (File No. 6489*. 673 P.2d 769 <19931.
Quoted in Jorgensen Co. v. Sheldon, 2 

Alaska 607(1905).
Stated in Brand v. First Fed. Sav. & 

Loon Ass’n, Sup. Ct. Op. No. 658 (File 
Nos. 1119.11541,478 P.2d 829(1970).
Collateral references. — 63 Am. Jur. 

2d, Mechanics’ Liens, 5§ 28-48.
Public propertv as subject to lien. 26 

ALR326.
Vendor’s interest as subject to me­

chanic’s lien. 58 ALR 911; 102 ALR 233.
Quantity or area of land around im­

provement which may be subject to lien. 
84 ALR 123.

Sec. 34.35.000. Priorities, (a) Except as provided in (c) of this 
section, an encumbrance which is properly recorded shall be preferred 
to a lien created under AS 34.35.050 — 34.35.120 unless ihe claim of 
lien under'AS 34.35.070 or notice of right to lien under AS 34.35.064 
has been recorded before the encumbrance. The preference granted for 
a prior mortgage or deed of trust under this section applies without 
regard to when the sums are disbursed or whether the disbursements 
arc required under the terms of a loan agreement.

(b) [Repealed, S 19 ch 175 SLA 1978.J
(c) A lien created by AS 34.35.050 — 34.35.120 in favor of an 

individual actually performing labor upon a building or other 
improvement in its original construction or of a trustee of an employee 
benefit trust for those individuals is preferred to a prior encumbrance 
upon the land on which the building or other improvement is 
constructed.

5 34.35,(10(1 i'nnrr.iitv '< I :tr. tifiti

(d) In enforcing the lien, the building nr oilier improvement may he 
Rold separately from the land. When sold separately, Ihe porih.eer 
mny remove the building or other improvement within a reasonable 
time after the sale, not to exceed 30 days, upon the payment to the 
owner of the land of a reasonable rent for its use from the date of its 
purchase to the time of removal. If removal is prevented by legal 
proceedings, the 30 days does not begin to run until the final 
determination of the proceedings in the court of Clr̂ t r<’=oit. or in the 
appellate court if appeal is taken. f§ 26-1-3 ACLA 19 IP. am f 1 ch 
111 SLA 1953; am 5 1 ch 7 SLA 1955; am iJ 2. 3. 19 rh 175 SLA 
1978)

NOTES TO DECISIONS

Editor’s notes. — The cases annotated 
below were decided undei this section as 
it existed prior •*» tha 1978 ar.. -ndment. 
which, among other things, rewrote sub- 
scclion (a) and repealed subsection *b). 
which provided when a lien created by AS
34.35.050 — 34.35.120 was preferred to a 
lien, mortgage, or other encumbrance 
which is unrecorded.
Legislative Intent — The legislative 

intent is to limit the priority granted 
generally to situations where the con­
struction preceded all other construction 
in and upon a given area of vacant or 
cleared land. Lynch v. McCann, Sup. Ct. 
Op. No. 659 (File No. 1142), 478 P.2d 835 
(1970).
In the case of "original construction," 

the legislature intended to subordinate to 
some extent the principle of fît in time, 
first in right, to a social interest in 
securing mechanics’ lienors. Brand v. 
First Fed. Sav. & Loan Ass’n, Sup. Ct. Op. 
No. 658 (File Nos. 1119, 1154), 478 P.2d 
829(1970).
For purposes of this section, a de • 

of trust and n mortgage arc not differ­
entiated. Thorpe Constr. Co. v. Inin & 
Co., 367 F. Supp. 87 (D. Alaska 1973).
This section protects the security of 

a mortgagee or beneficiary of a deed 
of trust against mechanics’ liens so long 
os his encumbrance attaches and is re­
corded before the mechanics’ lienor com­
mences his labor or furnishes materials, 
excot where "original construction" is 
performed. Brand v. First Fed. Sav. & 
Loan Assn. Sup. Ct. Op. No. 658 (File 
Nos. 1119,1154*. 478 P.2d 829(1970*.
A beneficiary of a deed of trust whose 

interest attaches and who records before

any alteration or n pair begins or 
rials are fumi«hM has priority over a 
mechanics' licr.ur. except in the c.ve of 
original contraction under this s»e!i«n 
Brand v. Fir*! Fid. Sav L l.mn A«-’n. 
Sup. Ct. Op. No. 6** *Fili* V«* 111'*. 
1154). 478 P 2d 829 • 1970*
Scheme of priorities nol overcome 

by posting nnlicrs of nonrc<|»nn*»i- 
bilily. — Mortc igec« and Inncficiarit* of 
deeds of lru*t n*.»*d rrt po*l notice of 
nonresponubilitv. md if they do. the 
notices do not overcome the scheme of 
priorities established in *hi« s.-ctinn 
Brand v. First Fed. Sav. & l«oan Assn. 
Sup. Ct. Op. No. 6’VS 'File N«. 1119. 
1154*. 478 P.2d 6C9H970'.
A mechanics’ lienor hn« priority over 

the beneficiary of a deed of tru*t in th«* 
cose of original construction under sul̂ec 
tion «c*. repardlcs* of whether the benefi­
ciary of the deed of trust po«t* a notice of 
nonresponsihility. Brand v. First Fed 
Sav. & Loan Ass’n. Sup Ct Od. No 65S 
(File Nos. 1119. 1154*. P"2d *29 
(1970*
The legislature. in *nb-cvthn «c‘. pro­

vided th.:l mechanic*' lienors performing 
original construe!ion should have priority 
over earlier security interests The 
scheme of priorities erdered by the legisla­
ture in the circumstances of original con­
struction would be defeated if beneficiar­
ies cf deeds of lru*l could attain priority 
over mechanics' lienors by pistinc notice* 
of nonresponsihility. U.vnd v First Fed 
Sav. & Loan Ass n. Sup Ct. (V. No 6̂9 
(File Nos. ill*) ir.l <:< P2d SJ‘» 
(1970*.
Construction lenders can protect 

themselves from mechanics* liens in
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IN THE SENATE

CS F O R  SENATE BILL NO. 282 ( )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - FIRST SESSION

A  BILL

For an A c t  entitled: ".An Act r e l a t i n g  to m u n i c i p a l  sales and u se taxes."

BE IT E N ACTED BY THE L E G I S L A T U R E  OF THE STATE OF A L A S K A :

* Section 1. AS 29.45.650(e) is amen ded to read:

(e) A  b o r o u g h  m a y  p r o v i d e  for the creation, recording, and 

n o t i c e  of a lien on real or pe rsonal p r o perty to secure the payment of 

a sales and use tax, and the interest, penalties, and a dmini s t r a t i o n  

costs in the event of delinquency. W h e n  recorded, a lien authorized 

u nder this section has p r i o r i t y  over other liens except those for 

p r o p e r t y  t axes^ [AND] special a s s e s s m e n t s , and prior r e c o r d e d  m o r t­

gages, trust deeds, and land sale contracts. This subsecti on applies 

to home rule and g e neral law m u n i c i p a l i t i e s .

* Sec. 2. AS 29.10.200(42) is amended to read:

(42) AS 29.45 ,650 fc), ( d ) , ( e ) , and (f) (sales and use tax)

-1- CSSB 282( )
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M E M O R A N D U M  May 11, 1987

SUBJECT: State sales and use tax

TO: Senator Sturgulewski /

FROM: M i chae l F. Ford {fl ' i
Legislative Counsel

roUUlY SIAIt CAI’llOl 
JUNIAU. AIASKA99HI I 

90/  <165 3H00

You have asked if there are any states that p r ovide  by s t a t­
ute that a tax on sales or use has a lien p r i o r i t y  ove r a 
prior recorded mortgage. Af ter ex amining the statutes of 
all fifty states I have concluded that no state has e s t a b­
lished such a priority. W hile it is not u n c o m m o n  for a tax 
lien to have priority over subsequently record ed mortgages, 
a prior recorded m o r tga ge w o u l d  take p r i or ity over a s u b s e­
quent tax lien.

Please contact me if you have further question.

M F F:c sh 
C8/029



84.56.400 PROPERTY TAXE8

action of the assessor was not correct, it shall issue a supplementary roll 
including such corrections as are necessary, and the assessment and levy 
shall have the same force and effect as if made in the first instance, and 
the county treasurer shall proceed to collect the taxes due on the supple^ 
mentary roll.

Amended by Laws 1965, ch. 93, § 2; Laws 1970, Ex.Sess., ch. 55, § 13, eff. July 1, 
1970; Laws 1975, 1st Ex.Sess., ch. 160, § 1.

Effective date—Laws 1970, Ex.Sess., 
ch. 55: See Historical N ote following 
§ 84.36.050.

A ttorney G eneral’s O pinions 
Remedy provided in this section as 

available to taxpayers who, during 1974,

received tax statem ents covering proper­
ties tha t qualified for exemption under 
Ch. 40, Laws of 1973, 2nd Ex.Sess. Op. 
Atty.Gen.1974, No. 6.

C H A P T E R  84.60— LIEN O F  T A X E S

84.60.010. Priority of tax lien

All taxes and levies which may hereafter be lawfully imposed or assessed
shall be and they are hereby declared to be a lien respectively upon the real 
and personal property upon which they may hereafter be imposed or 
assessed, which liens shall include all charges and expenses of and concern­
ing the said taxes which, by the provisions of this title, are directed to be 
made. The said lien shall have priority to and shall be fully paid and 
satisfied before any recognizance, mortgage, judgment, debt, obligation or 
responsibility to or with which said real and personal property may become 
charged or liable. .. \

Amended by Laws 1969, Ex.Sess., ch. 251, § 1.

Notes o f  D ecisions 

1. In G eneral

er. In re Electric City, Inc. (Bkrtcy. 
1984) 43 B.R. 336.

Washington personal property lien 
s ta tu te  (§ 84.60.010 e t seq.) provides 
taxing authorities with three remedies 
fo r nonpayment o f  personal property 
taxes: enforcem ent of a s ta tu to ry  lien 
on specific items of property charged; 
enforcem ent of s ta tu to ry  lien on o ther 
personal property owned by the same 
taxpayer; and enforcem ent o f a  s ta tu ­
tory  lien on taxpayer’s real property. In 
re  Electric City, Inc. (Bkrtcy.1984) 43 
B.R. 336.

E n f o r c e m e n t  a n d  D is c h a r g e  
o f  T a x  L ie n

Where a  descry .iun of property in tax 
foreclosure m<rely indicates tha t the 
subject proper .y is p art of a larger tract, 
w ithout g rea te r certainty, th a t descrip­
tion is not sufficient and subsequent 
foreclosure is void. Wenatchee Recla­
mation Dis:. v. Mustell (1984) 102 
Wash.2d 8, 102 Wash.2d 721, 684 P.2d 
1275.

5. —  P r io r it y  o f  L ie n s
3. C o n s t r u c t io n  a n d  
O p er a t io n  o f  St a t u t e

Under this chapter, the ow ner of per­
sonal property is personally liable for 
taxes assessed, w hereas w ith real es­
ta te , taxes attach to the property and 
a re  not a  personal obligation o f the own-

Provisii n of this section granting  “su- 
perpriori .y” to tax liens does not provide 
for the perfection o f a personal property 
tax  lien by relation back as provided for 
mechanics or materialmen and secured 
creditors. In re Electric City, Inc. 
(Bkrtcy.1984) 43 B.R. 336.

84.60.020. Attachment of tax liens

The taxes assessed upon real property, including mobile homes assessed 
thereon, and other mobile homes as defined in R C W  82.50.010 shall be a 

At lien thereon from and including the first day of January in the year in

h e  i w  I W  I s - !»- £," u V  -
U « I. .1 au , . j t

PROPERTY TAXES

which they are levied t 
or vendor and the grai 
mobile home, when th 
taxes thereon due ant 
contract to sell, the 
proportion of such taxc 
the sale or the contra' 
and the grantee or pur 
and subsequent taxes 
mobile home shall be 
the year of its remon 
treasurer describing t 
of removal are satisfi 
property assessed sha 
homes as above provi 
listed with and value* 
such personal propert
such property. The
upon each item of pe 
the treasurer as prov 
distraint and no sale 
shall in any way aff 
taxes assessed upoi 
property of the per 
designated and char 
from and after the 
transfer of such ret 
affect the lien for 

Amended by Laws 19"
§ 5.

Severability—Laws 
ch. 22: See Historic: 
§ 46.04.302.

A ttorney G eneral's 0 
Proration of taxes 

federally acquired j 
manner as on state 
Op.Atty.Gen. 1975, S

Notes of I

1. IsG

Even assuming tht 
ation under this se* 
property tax lien a 
of a bankruptcy cas* 
automatic stay, asse 
subject to invalidat 
ruptcy transfer. In 
(Bkrtcy.1984) 43 B.I

COMMENCEME 
OF Ta

Taxes for two ye 
when debtor’s perst 
impressed with tax
T.84 Wash.Codo— 9 
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U n d e r  e x i s t i n g  l a w  ( 2 9 . 4 5 . 6 5 0 ( e ) ]  m u n i c i p a l i t i e s  m a y  p l a c e  

l i e n s  o n  r e a l  o r  p e r s o n a l  p r o p e r t y  t o  s e c u r e  p a y m e n t  o f  s a l e s  

a n d  u s e  tax. T h i s  a b i l i t y  is new, a d d e d  u n d e r  t h e  T i t l e  29 

r e v i s i o n  tv/o y e a r s  ago.

T h e  s e c t i o n  w a s  a d d e d  t o  T i t l e  29 in r e s p o n s e  t o  a F a i r b a n k s  

c o u r t  c a s e  in w h i c h  t h e  j u d g e  r u l e d  t h a t  m u n i c i p a l i t i e s  d i d  

n o t  h a v e  t h e  p o w e r  t o  p l a c e  s u c h  li e n s .  T h e  T i t l e  29 

t e c h n i c a l  c o m m i t t e e  a t  t h e  t i m e  r e c o m m e n d e d  t h a t  s u c h  l i e n s  

h a v e  t h e  f o r c e  o f  j u d g e m e n t  liens, h o w e v e r ,  a l s o  a d d e d  a t  t h a t  

t i m e  w a s  a s e n t e n c e  t h a t  g a v e  s u c h  l i e n s  p r i o r i t y  o v e r  o t h e r  

liens, e x c e p t  f o r  p r o p e r t y  t a x e s  a n d  s p e c i a l  a s s e s s m e n t s .

T h i s  p r i o r i t y  c o n f l i c t s  w i t h  3 4 . 3 6 . 0 6 0  w i t h  g i v e s  l a b o r  l i e n s  

f i r s t  p o s i t i o n  a n d  m o r t g a g e s  s e c o n d  p o s i t i o n .  A c c o r d i n g  t o 

r e p r e s e n t a t i v e s  of t h e  h o m e  m o r t g a g e  i n d u s t r y ,  i n c l u d i n g  AHFC,



this p r i o r i t y  for sales tax liens co uld c a u s e  major 

d i s r u p t i o n s  in the h o m e  m o r t g a g e  indus t r y  and raise i n t eres t 

rates.

SB 282 w o u l d  delete t h e  priority. T a m  C o o k  of Legal S e r v i c e s  

has a d v i s e d  th at b e i n g  s ilent on p r i o r i t y  has the same e ffect 

as g i v i n g  the lien the p r i o r i t y  of a j u d g e m e n t  lien, w h i c h  was 

s u g g e s t e d  b y  the t e c h n i c a l  committee.

R e p r e s e n t a t i v e s  of AHFC, the banks, a n d  t h e  M u n i ci pal League 

will t e s t i f y  at today's m e e t i n g
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ALASKA BANKERS ASSOCIATION 

December 15, 1987

Draft Position Paper For Amending Alaska Law Relating To Liens 
__________ For Sales, Use And Personal Property Taxes.____________

Brief History of Municipal/Borough Priority Tax Lien Issue

Local government entities have experienced difficulty in collecting 
unpaid sales, use and personal property taxes for a number of years. 
During the 1970's various municipalities enacted laws to establish 
sales tax liens as a means of collecting unpaid taxes; however, in 
1980 the Alaska State Supreme Court ruled that municipalities which 
levied sales and use taxes had no authority to assert a lien for 
unpaid taxes except through the normal judicial process. The Supreme 
Court said further that authorization of such liens "should be 
addressed by specific legislation rather than by municipal, or judi­
cial fiat".

In 1983, legislation was proposed that would have given boroughs and 
municipalities a sales tax lien with the full force, priority and 
duration of a judgement lien; however, this legislation did not become 
law. When this legislation became law in 1985, the provision that the 
sales tax obtain an attachment lien was changed in the final draft to 
give the lien a priority; a priority over all other liens including 
mortgages, security interests, judgement liens, and the claims of 
anyone who claims an interest in either real or personal property. 
This change from the initial version of the 232 page Municipal Code 
Revision, and the full impact this change was not observed by the 
banks, the title companies, nor other affected parties. Only when 
some of the boroughs and municipalities began enforcing their new 
priority lien, was its significant impact realized.

No Other Tax Lien Has Such A  Priority

Not even the State of Alaska, nor the Internal Revenue Service, have 
such a priority lien. Real property taxes have a clear priority over 
all other interests. But the real property tax is a charge against 
the property itself and real estate is immobile. All who deal with 
real estate know it is subject to annual taxation by a single 
authority. The lien amount can be readily determined and a reserve 
fund established to ensure its payment. This is not possible with a 
sales tax or a tax on personal property. It is patently unfair that, 
under present law, a lender can make a loan secured by real or per­
sonal property with all taxes or liens current and have a subsequent 
lien due to unpaid taxes at some future date preempt the position. 
There is no way for a lender to protect itself from this kind of 
action.



Page 2.

Existing Law Is Not Specific Vftio Must Pay - It Is Aimed At Everybody

The priority lien provision A.S. 21.45.650(e) gives broad authority to 
municipalities/boroughs to exact payment from prior lienholders who 
had nothing to do with the transaction that gave rise to the tax and 
also to innocent buyers who pay the tax to a seller and then the 
seller fails to remit the proceeds to the municipality. The priority 
lien law goes further; it authorizes a municipality to assert a lien 
on any property of the buyer and it accords that lien a priority over 
any other lien.

Personal property is highly mobile and can be readily moved fron 
district to district. There is no means of knowing that it is subject 
to a sales or use tax lien nor any way to determine the amount.

Does an individual now have to call local government to find out if a 
local auto dealer has remitted all sales tax collected and paid his 
personal property taxes? Under this law he does or he can lose the 
automobile, and the lienholder will also lose its lien. In effect, the 
priority tax lien requires an innocent third party to guaranty tax 
payments to a municipality or a borough.

A lender relies on the information available at the time a loan is 
made and then relies on its priority lien to protect it over the term 
of its loan. Permitting a higher priority lien long after a loan is 
made and over which a lender has no knowledge or control to erode its 
safety margin is unfair. It will also have an effect on secondary 
financing by outside investors and could eventually impact AHFC and 
AIDA programs as existence of the priority lien becomes known.

Existing Law Is Unclear

It appears that this outcome is not what the drafters of the priority 
lien provision wanted. What is wanted is authority for a lien on the 
seller's property to secure the seller's obligation to remit the taxes 
collected, yet the only authority the present statute grants is for a 
lien to secure payment of the tax, a liability of the buyer. It is 
now clear that a revision is needed in this new law to better describe 
who has the tax obligation and what is a fair priority for a lien on a 
violator's property.

It is not contended that municipalities and boroughs with sales and 
use taxes should not have the authority to assert liens; however, that 
authority should be oonfined to asserting the lien against property of 
the violator and the lien's relative priority over other innocent 
claimants should be determined by the date notice of the lien is 
filed.
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Proposed Cocnpranise Amendment

At a November 13, 1987 meeting between the Alaska Bankers Association 
and attorneys for the Alaska Municipal League, a compromise solution was 
recommended. The municipalities and boroughs would give up the 1985 
priority lien position in exchange for a sales and use tax lien which 
is the equivalent of an attachment lien but without the need of first 
bringing suit. Ihe municipalities and boroughs could also obtain a 
priority lien on the seller's business assets to secure the seller's 
obligation to collect and remit sales tax. A  priority lien oould be 
achieved on all additional or future advances but only after giving 
legal notice to senior lienholder(s) that sales and/or use taxes are 
due and unpaid. A  simple lien search will reveal if a senior 
lienholder exists and its address. Ibis priority lien on commercial 
financing of business assets (i.e. accounts receivable and inventory) 
is similar to the lien priority that can be obtained by the Internal 
Revenue Service and offers the senior lienholder(s) the option of 
either declining further advance requests or insuring that sales or 
use taxes are paid. It also elevates concern for remitting local tax 
payments to a much higher level for local businessmen. The Alaska 
Bankers Association finds this type of compromise acceptable.

Summary

The 1985 statute authorizing a priority lien for municipal sales and 
use taxes, as it now exists, is an onerous law and goes beyond what is 
reasonable and fair. With a single last minute word change, local 
government gained the power to assert is lien on any property of any 
innocent buyer (a consumer who purchased in good faith and paid his 
tax) and it can place a secured creditor in a subordinated position 
without notice, without knowledge, and even though he had no part in 
the taxable transaction. Further, the municipalities and borough 
governments did not achieve a very good vehicle to oollect fran the 
real potential violator, the seller who fails to remit taxes 
collected.

The Alaska Bankers Association does not believe there should be no 
authority for sales and use tax liens. However, such a law should be 
worded carefully to restrict the lien to only property of the violator 
and lien priority to other innocent lienholders should be based on 
date notice is filed. This law should treat all parties in commerce 
equally and offer an opportunity to do business without a surprise. A  
provision that permits a priority lien against subsequent advances 
after direct notice to a secured party seems fair and should go far in 
solving the delinquent sales and use tax problems the boroughs and 
municipalities have experienced.

JW3-5.1/3
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furnished and Inlwir wnn done “In connec- 
lion with Ihe work done U|»nn tin* claim*" 
does nol rniiiply with (lie* "Intnlo. 
(!n|d*lcin v. Nolde, C Almkn 282 (1920).
A lien on a building for material* 

furnished ennnot Include nnolhrr 
structure ngnlnst which a lien Is not 
filed, nnd into the construction, niter* 
ntion, and repaint of which some or oil of 
the materials were employed or used. 
Rurr v. House, 3 Alaska 611 (19091.
The general rule Is that n lessee 

cannot impose nny charge upon the 
reversion or estate of the lessor 
thereof. Morris v. Marsh, 3 Alaska 140 
(19061.
Nor docs the fact that the lessor 

acquiesces in the Improvement by the 
lessee subject his reversion to the 
mechanics’ liens therefor. Morris v. 
Marsh, 3 Alaska 140(1906).
Unless lessor fails to give notice of 

nonresponsibility or his agent cnuscs 
Improvements — This section, AS 
34.35.050 and AS 34.55.065, construed 
together, mean that the person in charge 
of the work shall prima facie be deemed to 
be the agent of the owner, and the prop­
erty o.‘ the latter shall be charged with the 
lien under the express provisions of AS 
34.35.050; that, if the person in charge is 
not in fact such agent, the interest of the 
owner shall, nevertheless, be liable for the 
improvement if it is constructed with his 
knowledge, and he foils to post the re­
quired notice disclaiming responsibility; 
and that, if the work is done for a lessee of 
the property, liability is confined to the

Inwhnld mint*, if the owner bud dm 
knowledge of llm count mi l Inn liftin' im­
provement. nr If, having such knowledge, 
he gave notice that he would not lie 
responsible. Ca*cudcn v. Wimhirh. 161 F. 
241 (tllhCir. 1908). Sec AS 31.35.115.
To determine whether or not modu­

lar units arc sufficiently attached to 
the land on which they are situated, the 
supreme court will look to the following 
elements: (I) physical annexation, (2) 
adaption to use with real property. (3) 
intention to annex to realty, (4) relation­
ship of the claiming parties, (5) the rela­
tive difficulty of removal, (6) the nature of 
the article annexed, and (7) whether the 
fact of the annexation is open and appar­
ent. Dannemiller v. AM FAC Distribution 
Corp., Sup. Ct. Op. No. 1452 (File No. 
2895), 566 P.2d 645 (1977).
Applied in Torkko/KormarvEngineers 

v. Penlnnd Ventures, Sup. Ct. Op. No. 
2757 (File No. 6189), 673 P.2d 769 (1933).
Quoted in Jorgensen Co. v. Sheldon, 2 

Aloska 607 (1905).
Stated in Brand v. First Fed. Sav. Sc 

Loon Ass'n, Sup. Ct. Op No. 658 (File 
Nos. 1119,1154), 478 P.2d 829 (1970).
Collateral references. — 53 Am. Jur. 

2d, Mechanics' Liens, 9$ 28-48.
Public property as subject to lien. 26 

ALR 326.
Vendor’s interest as subject to me­

chanic’s lien. 58 ALR 911; 102 ALR 233.
Quantity or area of lond around im­

provement which may be subject to lien. 
84 ALR 123.

See. 3d.35.060. P riorities, (a) Except as provided in (c) of this 
section, an encumbrance which is properly recorded shall be preferred 
to a lien created under AS 34.35.050 — 34.35.120 unless the claim of 
lien underAS 34.35.070 or notice of right to lien under AS 34.35.064 
has been recorded before the encumbrance. The preference granted for 
a prior mortgage or deed of trust under this section applies without 
regard to when the sums are disbursed or whether the disbursements 
are required under the terms of a loan agreement.

(b) IRepealed, § 19 ch 175 SLA 1978.]
(c) A lien created by AS 34.35.050 — 34.35.120 in favor of an 

individual actually performing labor upon a building or other 
improvement in its original construction or of a trustee of an employee 
benefit trust for those individuals is preferred to a prior encumbrance 
upon the land on which the building or other improvement is 
constructed.

I .‘I4.36.ami I'mirniM U .r, nhti

(d) In enforcing Ihe lien, the building or other improvement may lie 
nold sepnrntoly from Ihe land. When Bold Bcjiar.ilely, the |wr< lia-cr 
mny remove the building or other improvement ivilhin a ren«onalile 
time after the sale, not to exceed 30 days, upon the payment to the 
owner of the lond of a reasonable rent for its use from the dote of its 
purchase to the time of removal. If removal is prevented hv legal 
proceedings, the 30 days does not begin to run until the final 
determination of the proceedings in the court of Hrsr resoit. nr in the 
appellate court if appeal is taken, if 20-1-3 Af.'LA 1919: am 5 1 ch 
111 SLA 1953; am 5 1 ch 7 SLA 1955; am 2. 3. 19 rh 175 SLA 
1978)

NOTES TO DECISIONS

Editor's noles. — The cases annotated 
below were decided under this section as 
it existed prior to the 1978 amendment, 
which, among other things, rewrote sub­
section (a) and repealed subsection lb), 
which provided when a lien created by AS 
34.35.050 —  34.35.120 was preferred to a 
lien, mortgage, or other encumbrance 
which is unrecorded.
Legislative intent — The legislative 

intent is to limit the priority granted 
generally to situations where the con­
struction preceded all other construction 
in and upon a given area of vacant or 
cleared land. Lynch v. McCann. Sup. Ct. 
Op. No. 659 (File No. 1142), 478 P.2d 835 
(1970).
In the case of “original cons true? ion," 

the legislature intended to subordinate to 
some extent the principle of first in time, 
first in right, to a social interest in 
securing mechanics' lienors. Brand v. 
First Fed. Sav. & Loan Ass’n, Sup. Ct. Op. 
No. 658 (File Nos. 1119, 1154), 478 P.2d 
829(1970).
For purposes of this section, a deed 

of trust and a mortgage are not differ­
entiated. Thorpe Constr. Co. v. Irvin & 
Co.. 367 F. Supp. 87 (D. Alaska 1973).
This section protects the security of 

a mortgagee or beneficiary* of n deed 
of trust against mechanics’ liens so long 
as his encumbrance Attaches and is re­
corded before the mechanics’ lienor com­
mences his labor or furnishes materials, 
except where "original construction" is 
performed. Brand v. First Fed. Sav. & 
Loan Ass’n. Sup. Ct. Op. No. 658 (File 
Nov 1119.1154), 478 P.2d 829 U970>.
A beneficiary of a deed of trust whose 

interest attaches and who records before

any alteration or n pair begin* or mate­
rials are furni«Jvd hjs priority oxer a 
mechanics’ lienor, esrppt in the cam* of 
original construction under this scttmn 
Brand v. Fir*t Fed Sax. Lmn .Wn. 
Sup. C(. Op. No. 6*5 'File 111'*. 
11541.478 P.2d 829 • 1970-
Scheme of prioritir* not oxcrcnme 

by posting notice* of nnnro«pnn«i* 
bility. — Mortc igeo* and Ivnrfiuaric* of 
deeds of tru*t n***d rf t pn-t notic** of 
nonresponribility. and if they do, (he 
notices do not overcome t! e schemt- of 
priorities established in Sis section 
Brand v. First Fed Sav. A Loan A«<n. 
Sup. Ct. Op. No. 65S «File Nos. 1119. 
1154),478 P.2d F29il970».
A mechanics' lienor has priority over 

the beneficiary of a deed of trv«l in th** 
caseoforigin.nl construction unt* r subjec­
tion (c>, repnrdlc** of xxbother t le benefi­
ciary of the deed **f trust po*l* . nol ice of 
nonresponsihililv. Brand v. F r*t Fed 
Sav. & Loan Ass n. Sup Ct. Op No 655 
(File Nos. 1119. M54'. 178 I 2d c29 
(1970».
The lcgi*hilurc. in «ub-cvti-m ic». pro­

vided that mechanic- lienors performing 
original construction should have priority 
over earlier security interrst* The
scheme of priorities ordered by the legisla­
ture in the circum«tnnces of original con­
struction xvould l*o defeated i! Nm fu i.ir- 
lea ef deeds of trust could attain priority 
over mechanics* lienors by posting noticv- 
of nonresponribilitv. Brand v First Fed 
Sav. & Lean A««'n. Sup Ct. Op. No 655 
(File Nov 1119 I15| 4TS P2.I
11970).
Construction lender* enn protect 

themselves from mechanics* lien* in




