


A p r i l  20, 1987

CITY OF KENAI
" O i l  G c u p U a l  bff A l a s k a "

210 FIDALGO KENAI, ALASKA 39611 
TELEPHONE 283-7535

T h e  Ilrnorable A r l i s s  S t u r g u l e w s k i  
Senat or,  S t a t e  of  A l a s k a  
P.O. B o x  V
( I n t e r d e p a r t m e n t a l  M a i l  Stop: 3100)
June au,  A K  9 9 8 1 1

D e a r  S e n a t o r  S t u r g u l e w s k i :

T h e  p o w e r f u l  a nd  u n - e l e c t e d  u t i l i t i e s  l o b b y  is s t i l l  l e v e r a g i n g  
an d  p r e s s u r i n g  l e g i s l a t o r s  (the p e o p l e ' s  r e p r e s e n t a t i v e s )  to a d d  
a n o t h e r  i n d i r e c t  ta x o n  t h e  p e o p l e  of t h e S t a t e  of A l a s k a  a t a 
time  w h e n  al l  t a x p a y e r s  i n A l a s k a  a r e  g o i n g  to b e hi t  w i t h  l a r g e  
ta x  i n c r e a s e s .

H o u s e  Bi l l 1 5 5  a n d  it s S e n a t e  c o m p a n i o n  b i l l  are d e s i g n e d  to 
t r a n s f e r  the c o s t  of r e l o c a t i n g  u t i l i t i e s  to l o c a l  t a x p a y e r s  w h e n  
a m u n i c i p a l i t y  is a t t e m p t i n g  to i m p r o v e  or  u p g r a d e  th e r o a d  
s y s t e m  fo r it s  c i t i z e n s .

T h e s e  b i l l s  are  t o t a l l y  u n f a i r  w h e n  on e  r e a l i z e s  the t a x p a y e r s  
h a d  to p a y  f o r  t h e s e  r i g h t - o f - w a y s  o r e a s e m e n t s  a n d  th e  u t i l i t i e s  
use  t h e m  f r e e  of cha r ge . It m a k e s  l i t t l e  or  no d i f f e r e n c e  to the 
m u n i c i p a l i t y  if the  u t i l i t y  is m u n i c i p a l l y  ow ne d.  H o w e v e r ,  if 
the u t i l i t y  is p r i v a t e l y  o w n e d  (under t h i s  bill) the t a x p a y e r s  
are s u b s i d i z i n g  p r i v a t e  e n t e r p r i z e  or  a d d i n g  to t he ir  
p r o f i t a b i l i t y .

T h e r e  a r e d o z e n s  of m u n i c i p a l i t i e s  in  A l a s k a  that do  n o t  o w n  
e l ec tr ic , gas, t e l e p h o n e  o r  c a b l e  T V  c o m p a n i e s  a n d  t h e r e f o r e  
s h o u l d  n o t  b e  b u r d e n e d  w i t h  u t i l i t y  c o m p a n i e s '  c o s t s  o f d o i n g  
b u s i n e s s  w h i c h  a d d s  to t h e i r  p r o f i t a b i l i t y  w i t h  t a x  d o l l a r s .



To  m a k e  a l o n g  s t o r y  short, p l e a s e  f i n d  e n c l o s e d  a c l i p p i n g  f r o m  
the " C l a r i o n , "  d a t e d  A p r i l  16, 1987, t h a t  d e s c r i b e s  the s p e c i a l  
i n t e r e s t  l e g i s l a t i o n  o n  b e h a l f  of u t i l i t i e s .

K n o w i n g  f u l l  w e l l  t h a t  y o u  are a r e p r e s e n t a t i v e  of the p eo p l e ,  we  
are s u r e  this s p e c i a l  i n t e r e s t  l e g i s l a t i o n  w i l l  fi n d it s d e s e r v e d  
f a t e  —  the  w a s t e  b a s k e t .

S i n c e r e l y ,

C I T Y  O F  K E N A I

Wm. J O  BrightxjJi 
C i t y  M a n a g e r

W J D / c l f
E n c l o s u r e
cc: S c o t t  Burge ss,  A M L

T h e  P e n i n s u l a  C l a r i o n



City Council 
to carve up 
street fund
ByBERTGRUBB V / / L I
Staff Writer /  1 j

The Soldotna City Council tackled the 
knotty problem of unexpectedly high utility 
relocation costs in Wednesday night’s public 
hearing on $390,000 worth of proposed street 
improvements M

At its regular meeting, the City Council 
was to decide how to carve up the money 
among eight projects within the city limits.

Seventy-five percent of the improvement 
costs will be paid by general obligation 
bonds issued in 1985 and covered by sales tax 
revenue. Property owners are expected to 
pay the remaining 25 percent through special 
assessments.

City Manager Rich Underkofler told a 
room filled with about 30 people the bad news 
that Homer Electric Association wanted 
around~$60.000 to move electrical utllities'out 
1)1 the middle of Stacy Drive to allow paving. 
‘E nstaF jas company wants $23,000, the tele­
phone company wants and the caBfte
t V company wanis $4.(k)Q for relocation 
costs.

’'  Underkofler said budget estim ates 
prepared for the expenditure of just $30,000 
for right-of-way work on all eight streets 

See SOLDOTNA, page 9
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selected for improvements in 1987. ;

Stacy Drive resident Mike Tauriainen said as an engineer 
1m has seen utility companies hold the city hostage for 
relocation work on a number of projects. He said the com­
panies can drag their feet and if the city has to finish by a 
deadline it may wind pp paying rather than negotiating.

Underkofler proposed that Stacy Drive be made an 
alternate project pending successful negotiations with util­
ity companies and property owners for the payment of 
relocation expenses. He said it was unfair for the city to 
have to pay for the relocation and property owners leared 
the cost would oe too high for therr^.
“ Tauriainen urged the City Council to press for a legal 
resolution of who is responsible for the cost rather than 
changing the status of Stacy Drive.



nvau (improvements complicated by cost of moving utilities
By POLLY CRAWFORD
Associate Editor

When Kenai City Attorney Tim Rogers 
catches a plane for Juneau to testify on 
House Bill and Senate Bill 155, not only is he 
taking on the entire utility lobby, he is 
fighting against legislation which could 
ultimately cost the city of Kenai and other 
municipalities millions of dollars through the 
years.

At first glance, the subject matter of the 
bill could either put a person to sleep or get 
his mind tangled in a web of explanations 
from legislative aides who themselves don’t 
totally understand the bill so pass it off as 
“tco complicated to explain. ”

A nutshell explanation simplifies the legis­
lation: if utilities in a public easement need

to be moved because of a municipality-spon­
sored improvement project, the municipality 
pays for the relocation of those utilities.

At face value, that may sound fair enough. 
Somebody is going to have to pay for those 
relocation costs — either the resident as a 
utility consumer or the resident as a 
municipal tax payer, so what’s the dif­
ference? But a deeper dig reveals the 
ramifications of the legislation.

According to Kenai City Manager Bill 
Brighton, the whole crux of the issue is the 
fact that the utilities — not only publicly 
owned electrical cooperatives, but also for- 
profit utilities such as cable television — are 
allowed to use public easements for free. Not 
only are they allowed, according to Brighton, 
the municipalities are required to allow

them.
In some cases, those public easements 

were purchased by the city from the land­
owners. Because the city is providing the 
real estate for the utilities to use for free, 
Brighton said that the cost of relocating 
those utilities when a road is being upgraded 
should be counted by the utilities as a cost of 
doing business.

A similar example would be a private 
landowner who put some kind of improve­
ment, such as a fence or parking lot, in the 
public easement in front of his property. 
When an improvement project is bernf done 
on the road, the landowner is asked to 
remove his improvements at his own ex­
pense.

But the utilities, and the Alaska Public

Utilities Commission, don’t see it that way. 
The issue boiled down to a fight between the 
city of Kenai and the Homer Electric 
Association in which HEA claims the city 
owes it $500,000 for the cost of relocating its 
facilities because of city road improvement 
pKjects.

At 'irsi, Homer Electric went to the APUC 
to as. for a surcharge to be placed only on 
the residents of Kenai to pay for the reloca­
tion costs. The city fought the surcharge, 
stating it would be the same as a tax, and 
that as a cost of doing business, the cost 
should come from all the ratepayers.

Instead of ruling only on the surcharge, the 
APUC ruled on the entire issue of the cost of

Soe UTILITY, back page

Down Under
Long d istanceSky Carver is back from a Index today:

Nation Page 6 Sports Page 14
trip to Australia sponsored World Page 7 Comics Page 17 A peninsula man w ill com ­
by the Rotary C lub . See Alaska Page 3 People Page 8 TV List'nno Page 18 pete in today’s Boston Mar­
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■ ■.Utility tangle may increase cost of road improvements
Continued from page 1
relocating utilities, rejecting the city’s use of 
a common-law principle to back its right to 
request the utilities to pay, and placing the 
entire cost of relocating on the city’s back, as 
long as the utilities were properly placed to 
begin with. According to Ray Wipperman, 
spokesman for the APUC, the commission 
didn’t feel it was fair that rate payers for an 
entire utility pay for improvements benefit- 
ting only the residents of one municipality.

The city has appealed that ruling to the 
Alaska Supreme Court, stating that the 
APUC had no jurisdiction to rule on the 
common-law principle. The city is currently 
awaiting a decision.

The common-law principle which states 
that utilities will bear the cost of relocation 
was not pulled from a hat. Currently, Alaska 
is one of the only states in which the initiator 
of an improvement project, whether it be 
state or municipality sponsored, (except for 
the city of Kenai) routinely pays the reloca­
tion costs.

According to Marte Lyons, utility engineer 
with the state Department of Transportation, 
before 1977, there was no question on the 
issue — the utilities picked up the costs. 
That’s the way it’s done throughout the 
Lower 48, based on the common-law rule.

The Alaska Legislature feared that cost 
could effectively bankrupt small Bush 
utilities, so passed a statute requiring that on 
state projects, many of which were 95 per­
cent federally funded, the relocation costs 
would be considered part of the project cost. 
Lyons said the Federal Highway Ad­
ministration opposed the law, stating it 
would be a waste of federal dollars.

With one victory under theirbelts,"the 
u t i l i t ie s  b eg an  the f ig h t to m ake 
municipalities pay relocation costs. Kenai 
has been fighting the principle for five years, 
and, according to Rogers, one by one, the 
other municipalities have dropped out of the 
battle, sometimes finding it easier to pay the 
costs than fight the utilities.

According to Tabby Lyon, administrative 
aide to State Rep. Bette Cato, D-Valdez, 
sponsor of HB 155, utility lobbyists brought 
the matter to Cato as an issue which needed 
attention. Who actually wrote the bill —

Utility lines run down the middle of Stacy Drive in Soldotna.
which unequivocally places the relocation 
costs on the municipalities — was not 
revealed. Tam Cook, an attorney with 
legislative legal services said she helped 
draft it, but said she couldn’t divulge who 
worked on it with her. The sponsor in the 
Senate is State Sen. Joe Josephson, D-An- 
chorage.

Lyon said the bill is needed to make the 
way in which the costs are handled uniform 
throughout the state. She said if relocation 
were part of the project costs, city officials 
may vote against projects because their true 
costs would be too high. She also said that 
when utilities pay for relocations, they can 
add 8 percent to the costs and recover the en­
tire amount from rate payers, while only the 
cost of relocation itself would be charged if 
the municipalities collected it from tax­
payers.

While Rogers maintains total opposition to 
any bill, stating any conflicts should be 
resolved before tire APUC on a case-by-case 
basis, he has written a substitute bill which 
would have the municipalities only paying 
for future relocation costs of utilities put in

after the effective date of the legislation. 
• Then, he said, the cities could keep a closer 
eye on just where the utilities are located in­
stead of giving blanket permits.

A case in point is currently occurring in 
Soldotna, according to City Manager 
Richard Underkofler. The city, plus the 
neighborhood paying a 25 percent assess­
ment, would like to pave Stacy Drive, four or 
five blocks long. The subdivision was origi­
nally platted and developed by Tom Blazy, 
who put in a 50-foot-wide street with 20-foot 
utility easements on either side cf the road. 
But the easements would have had to have 
been cleared, so the utilities put their lines 
down the middle of the street. Even the cable 
TV line, installed three years ago, goes down 
the middle of the street.

Now, they have to be moved, but the 
utilities are refusing to pay the costs: $60,000 
for Homer Electric lines, $23,350 for Enstar 
lines, $15,000 for telephone lines, and $4,000

for Sonic Cable.
“As far as we’re concerned, the utilities 

are trespassing on our street,” Underkofler 
said. “This problem is going to stop con­
struction.” He added that municipalities are 
at the mercy of the utilities concerning the 
cost of relocation, because only utility people 
can move the lines. It is charged against the 
municipality on a cost-plus basis, based on 
the time it takes, which ends up being twice 
as expensive as a private contractor, he said. 
" I t’s like giving them a blank check,” he 
sa id .' ‘The city has the right to audit, but how 
can the city say it should have cost four hours 
instead of 12.”

HB 155 is currently in the House Finance 
Subcommittee, chaired by State Rep. C.E. 
Sw aekham m er, D -Soldotna. Another 
member of the subcommittee is State Rep. 
Mike Davis, D-Fairbanks, who is working to 
try to get the municipality side represented 
in the bill. According to his aide, Marilyn 
Heiman, the utility lobbyists have been 
working hard to get the bill passed.

Swaekhammer said he currently holds no 
opinion on the bill, but has vowed to pass it 
out of the subcommittee to the full commit­
tee. He said he doesn't believe in the practice 
of holding bills hostage in committee.

He said he can see both viewpoints in the 
issue — the fact that the utilities are using 
public easements, but, on the other hand, 
"Why should a utility pay for the relocation 
of utilities only happening in the city of 
Kenai? If the cost of relocation is spread out 
to all users, why should a person in Homer 
pay for it?"

Swaekhammer said that judging from tes­
timony heard at a recent hearing, the 
municipalities and utilities are even further 
apart that they were before. He said that he 
wants to judge the bill by a standard of 
fairness, and try to get the two sides to com­
promise. If no compromise is forthcoming, 
though, he said his committee will vote the 
amendments up or down and hand the issue 
to the full committee.
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34. Sporting Goods

35. Garden

36. Machinery

37. Wanted

38. Real Estate

BEAUTIFUL LAKESHORE
Property, fully timbered, gravel 
base. Lots have highway and 
lake frontage. Vi of Borough 
accessed value. $12,900 per 
acre with terms.

776-8662
ABSOLUTELY

3 bedroom, FmHA, Central 
Heights, wooded ravine, heated 
garage, refrig. More!
130t6/29009 283-4184

ATTENTION 
Builders, home sellers, realtors: 
private party needs 3 to 4 
bedroom home in Soldotna. Has 
40 acres in Homer to trade 
toward your equity. Box 907, 
Soldotna. 262-5216 evenings.
S144t10/29189____________
Below borough appraisal. Cook 
Inlet bluff lot. 6 3/4 acre cabin, 
Greycliffs.
S14H6/29110 283-5601
BELOW ASSESSED VALUE

$73,500 for 3 bedroom house. 
Possib le lease purchase. 
Soldotna.
S14216/29134 262-7351

DONNIS THOMPSON 
REALTY

118tf/16071_______776-8721
FABULOUS VIEW HOMER 

3 bedroom, 2,800 sq. ft. home 
on 3.7 acres, East Hill Road. 
Detached garage, large lawn, 
beautiful trees.
136t25/28933 235-6788

FOR SALE BY OWNER 
$125 ,000 . Deluxe custom 
home In Soldotna. For appoint­
ment.
S13916/29029 2C2-7778

K-BEACH 
Beautiful, 3-4 bedroom, 2 bath, 
double garage, custom home. 
Assumable.
141124/29041 283-3933

K-BEACH 
2,800 sq ft possible duplex 
and/ or business? $137,000. 
S143t6/29167 262-9610

36. Real Estate i d

INVEST FOR THE FUTURE
2.5 Beautfully wooded secluded 
acres in the Wik Lake area North 
Kenai. $200 down, $150 per 
month. 283-9423,283-9433. 
124tf/28536_______________

KENAI
3 bedroom, 1 bath, oversized 
lot, fenced back yard, 8x12 
wooden building. $75,000. 
142t25/28910 283-3693

KENAI ASSUMABLE 
Non quallflng loan in Woodland 
Subdivision 2400 s.f. custom 
tri-level home Includes 4 
bedroom, 3 bath, family room, 2 
car heated garage. Set In 
wooded landscape with fenced 
yard. By owner. $115,000.
137t10/28942 283-3689
Kenai, Immaculate 3 bedroom, 
home, .94 acre. Sell for what 
we owe.
143(6/29142 283-7269

KENAI RIVER FRONT 
1 plus acre, in town, 4 
bedroom, 3 bath, gorgeous.
S143t6/29166 262-9610

KENAI
3 plus bedrooms, 2 bath, dou­
ble garage, 1.04 acres, ex­
cellent neighborhood plus much 
more. $155,000. 283-4502 
after 7:00 283-4457.
144t10/29183______________
Mobile home rental, city lot. 
Same renter 3 years. Cash or 
terms.
140t12/29042 283-7659

RENT REDUCED AGAIN 
-6306- $350 On these

townhouse style 2 bedroom 
units. With fireplace and a full 
basement for storage. Good 
Kona1 '"cation. Call Earnaeat 
Totem Realty 262-4402

m m
t iP M T U Q M F

Nice building 2 acre, Soldotna 
South Sub. 6 miles south of 
town. $234 month payments on 
terms, $15,000 cash.
144t10/29169 283-4218
Nice 2,400 sq. ft. home on 2 
1/2 acres In Kasllof. $5,000 
down and assume loan.
SI 22125/28489 262-1390

NINILCHIK 
Unfinished chalet with gorgeous 
view of the inlet. Priced for 
quick sale.' Just reduced 
$10,000 to $34,000. Cabin 
Realty.
S143t10/29159 567-3493

NINILCHIK
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38. Real Estate &

HOME FOR SALE BY OWNER
1,600 square feet, attached 
garage, gas heat, W/D, F/P, walk 
to Sterling school, on highway, 
one acre. $86,000 0B0 

235-5631

38. Real Estate

Greycliff acreage with cabin. 
Make cash offer.
S114tf/28186 262-1002

NON-QUALIFYING
Assumable. 1872 sq. ft. 4 
bed room  2 ba th home. 
$111,000.
139t15/29000 283-7959

NORTHKEANI 
3 bedroom, 2 bath, 1800 sq. 
ft., 1 acre, cathedral ceiling, 
country accents, covered deck, 
landsacped yard. $112,000 
(Neg.). 776-5113, 776-5365.
139(10/29034______________

ON MACKEY LAKE 
Custom ranch, 3 bedroom, 2 
bath, oversized garage, jacuzzi. 
Must see. Negotiable. 
S135t25/28895 262-6233

'-'.1 totem
REALTY ibc.

SPECIAL FINANCING
Fannie Mae acquired homes, 

several locations. 
Totem Realty 262-4402 

or Cliff 262-7218

OUT OF STATE OWNER
Must sell. 3 bedrooms, 2 bath, 
fireplace, sauna, double garage, 
fenced yard. Close to schools 
and shopping. Reduced from 
$1 2 5 ,0 0 0 to $1 13 ,000 . 
2 6 2 - 5 2 1 4  o r  c o l l e c t  
(405)255-1155.
S127t25/28677____________

OUTSTANDING BUY 
Large windows, excellent loca­
tion near schools. Gas heat and 
appliances, city water and 
sewage and lots more. Make 
this neat as a pin 3 bedroom, 1 
3/4 bath home an excellent 
cholcel 283-4649,262-3204
139t10/29038______________
PRE-FORECLOSURE SALE 

Take ove r paym en ts . 3 
bedroom, 1 bath, Soldotna cul- 
de-sac.
133(24/28814 283-7640

RIDGEWAY 
Large 4 bedroom, 2 bath, rec 
room, sauna, jacuzzi, fireplace, 
double gaiage, landscaped. 
202-4710 eves. »'
136t15/28903______________
SATHER CONSTRUCTION 

New homes s t a r t i ng at 
$65,000. We take trades for 
down on FHA. VA zero down.

80 ACRE PARCEL
'/a mile Tlermore Lake fron­
tage, '/* mile highway frontage 
on Holt-Lamplight Road. 
Ready to subdivide. Road 
work complete. $2995 per 
acre.

776-8362

4-PLEX PARTNER
No down, new unit, you finance,
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38. Real Estate 46

SOMETHING NEW
On the Peninsula - Fuqusa 
modular and trailer homes. 1-4 
bedrooms, two baths. Buy for 
approximately half the price it 
would cost to build. Come and 
see. Call McKenzie Homes.
144tf/4290________262-6149
SPECIAL 2 WEEKS ONLY 

Large four bedroom, double 
garage. $18,000 Below ap­
praisal. 2,800 sq ft living space 
on 2'/a acres. Asking $97,000. 
135t1/28884 776-5187
Three bedroom house, 1'/» 
bath, fenced yard, heated 
garage, very clean.
140t6/29058 283-4238

TRI-PLEX 
Zoned commercial. Downtown 
Soldotna.
S48tf/26756 262-1002

WOODLAND KENAI 
4 bedroom, 2 bath, 2 fireplace, 
double garage, large lot. 
136125/28902 283-5322
$12,000 below appraisal. 5 
bedroom house. Gas. 7 ’/a 
acres. View. Robinson Loop.
S14016/29076 262-5020
3 bedroom, 2 bath, woodstove 
on 1 acre with lake access. 
Assumable loan at $815 a 
month. 262-5205 after 6pm. 
133125/28838 __

4 BDRM HOME/ $79,900 
Clam Gulch. Nice unfinished 
home on 5 acres. Owner financ­
ing. Low down. Alaskan Real 
Estate, Inc. - .
S14015/29060 274-2634
4 bedroom, 2 bath, 1 1/8 acre, 
woodstove, gas heat, 8V4% 
assumable loan, off Murwood 
Dr. $98,000.
122t25/28465 283-9568

39. Lots & Acreage

3,9. Lots & Acreage

4 bedroom, 3 bath, den, 2,500 
sq. ft. One acre. VIP Subdivi­
sion.
S13H25/28784 283-4322

4 BEDROOM BARGAIN
Clam Gulch. Beautiful family 
home on 6 acres. $105,000. 
Alaskan Real Estate, Inc. 
S140t5/29061 274-2634
4 bedroom, 2 bath, 1 acre. 
Washer, dryer, refrigerator, 
microwave. $85,000. 262- 
5923 after 5:00.
S144t5/29194
2 PARCELS SUBDIVIDED
11 acres and 33 acres. '/» 
mile from new High School. 
Fully tmbered with gravel 
base. Road work complete. 
$1995 per acre with terms. 

After 6 pm 776-8375 
$68,500

Cute cedar home, excellent 
location In Kenai, quiet cul-de- 
sac. 283-7437, 283-9663 
evenings.
133t12/28808_____________
9%% ASSUMABLE LOAN

On new home over looking 
Longmere Lake. $85,000.
131 tf/28763 283-9113

ACRE PLUS
Natural gas, wooded. K-Beach 
area. No covenants. $16,000 
terms.
S14016/29077 262-3261

COMMERCIAL LOT
144' frontage, Soldotna city 
limit, gas, electric, phone. 
$19,500.
S14216/29135 262-5208
Investment opportunity! 10 
acres off Island Lake Road. Call 
for more Information.
. 141 t j 2/29092 _  776-6195 

KASILOF RIVERFRONT
1.3 acre wooded lot one mile off 
highway. 200 plus feet of fron­
tage. Electricity to lot. $42,750.
140t5/29CC7 346-3275

KENAI RIVER LOT
Reduced for fast sale. Call 
283-9234 or 283-4950.
113(25/28737______________

LAKEFRONT LOTS 
On Mackey Lake. Southern ex­
posure, paved streets. Owner 
finance.
S135I6/28898 262-4185

LOTONGASWELL 
With well. $14,500 easy down 
possible trade. 262-4497, 
262-5972.
SB2tf/27439_______________

MOORING ESTATES
Lot 13 block 2 $32,950 cash, 
$36 ,980 terms. 612-843- 
2087 evenings.
136t25/28907______________
Nicely wooded 1 acre lot, ceep 
Creek Park. Only $200 month 
payments.
144t5/29182 262-4218

NO DOWN
1.3 acre lots. Half of borough 
appraisal. Sterling area. 
143125/29158 262-4108

STERLING VIEW LOT 
3.75 acre lot with road and 
electric to property. $23,000 
financing available. 
126t25/28594 776-8920

STERLING 
10 acre parcels. Also house 
lots, $5,000 cash. Gas, elec­
tric. Owner.
SI 42(6/29049 262-7099
1 acre lot on K-Beach ;five miles 
from Kenai. Below borough 
assessment.
139(6/29004 283-9468
2 acres near Anchor Point. 
Large trees, nice lot. $9,950 
cash or terms or trade. 612- 
843-2087 evenings. 
136t25/28908_____________

20 ACRES 
Subdivided, 4 parcels. Reason­
able, lo’.v doyyn.-TfSes, -creek. - 
Partial sales.
S144t6/29196 262-2587

40 . Commercial 
Property

STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF LAND AND WATER MANAGEMENT 
SOUTHCENTRAL REGION 

aeoi “ C ”  Street, P. O. Box 7005 
Anchorage, Alaska 99510-7005

PUBLIC NOTICE UNDER AS 38.05.945
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1

S T A T E  O F  A L A S K A  

T H E  A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N

' B e f o r e  C o m m i s s r o n e r s :

1

2

3

4
I

5 S
i

6 :

7 .• in t h e  M a t t e r  of t h e  F i l i n g  of a 
:: T a r i f f  R e v i s i o n ,  D e s i g n a t e d  as 

0 ! T A 3 5 - 3 2 ,  by  H O M E R  E L E C T R I C  A S S O­
C I A T I O N ,  INC., for a M u n i c i p a l  

9 .F a c i l i t i e s  R e l o c a t i o n  C o s t
l! A d j u s t m e n t  

10  '

C a r o l y n  S. G u e s s ,  C h a i r m a n  
M a r v i n  R. W e a t h e r l y  
S u s a n  M. K n o w l e s  
D i a n a  E. S n o w d e n  
L o u i s  E. A g i

:l

.! I n  the M a t t e r  of  t h e  F o r m a l  C o m -  
!j p l a i n t  by M A T A N U S K A  T E L E P H O N E  

I 2 jj A S S O C I A T I O N ,  INC., A g a i n s t  T H E  
!| C I T Y  O F  W A S I L L A  R e g a r d i n g  C e r t a i n  

1 1 U t i l i t y  R i g h t - o f - W a y  P o w e r s

14 ;

l!
15 5

I;

U - 8 3 - 7 4  

O R D E R  NO. 7

v /

U - 8 3 - 7 9  

O R D E R  NO. 4

O R D E R  I N V A L I D A T I N G  M U N I C I P A L  P R A C T I C E  O F  D I R E C T I N G  
U T I L I T Y  R E L O C A T I O N S  W I T H O U T  C O M P E N S A T I O N

16;; AGI,  C o m m i s s i o n e r : i

17

18

I. I n t r o d u c t i o n  a n d  B a c k g r o u n d  

P r e s e n t l y  b e f o r e  the  C o m m i s s i o n  is t h e  i s s u e  of  th e  v a -

1 9 l i d i t y  u n d e r  A S  4 2 . 0 5  o f the c o m m o n  l a w  r u l e  a u t h o r i z i n g  m u n i c i -

20

21

p a l i t i e s  to c o m p e l  w i t h o u t  r e i m b u r s e m e n t  r e l o c a t i o n  of u t i l i t y  

; f a c i l i t i e s  l o c a t e d  w i t h i n  m u n i c i p a l  r i g h t s - o f - w a y .  T h i s  is th e
I!

22 C o m m i s s i o n ' s ,  a n d  a p p a r e n t l y  a l s o  A l a s k a ' s ,  f i r s t  d i r e c t  c o n s i d e r -
i I

21 a t i o n  of the c o m m o n  l a w  rule. It a l s o  a p p e a r s  to m a r k  the f i r s t
I

24 o c c a s i o n  in w h i c h  t h e  C o m m i s s i o n  h a s  c o n s i d e r e d  the s c o o e  of i t s  
I;

25 |jregula to ry p o w e r s  u n d e r  A S 4 2 . 0 5 . 2 5 1  o v e r  m u n i c i p a l  a c t i v i t i e s  

2 6 a f f e c t i n g  u t i l i t i e s .  B e c a u s e  i m p o r t a n t  m a t t e r s  of f i r s t  i m p r e s -  

27 s i o n  a r e  i n v o l v e d ,  it is a p p r o p r i a t e  t h a t  t h i s  O r d e r  c o m p r e h e n­

s i v e l y  e x a m i n e  th e r e l e v a n t  factor.'.

T h i s  D o c k e t  w a s  i n i t i a t e d  by  the r e q u e s t  o f  H O M E R  

JU j E L E C T R I C  A S S O C I A T I O N ,  INC. ( H E A ) , for a p p r o v a l  of a M u n i c i p a l  Fa - 

H j j C i l i t i e s  R e l o c a t i o n  C o s t  A d j u s t m e n t  (M F R C A )  s u r c h a r g e  t h a t  w o u l d

28

29,

32 r e c o v e r  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  i n c u r r e d  in c o m p l i a n c e

U - 8 3 - 7 4 (7J/U-83-79(4)-(1/11/85)
!• Page 1 of 50
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r
-■* - itv •*.»VS- j •"* iiYr; . * .y.■ 1 y Vy*?’ •V-”' ,: '

1 w i t h  a m u n i c i p a l  d i r e c t i v e  o n l y  f r o m  r a t e p a y e r s  w i t h i n  th e  munici-

2 p a l i t y .  A s  th e C i t y  of K ena i (Kenai) is a p p a r e n t l y  t h e  o n l y  muni-

3 c i p a l i t y  a c t u a l l y  o c c a s i o n i n g  s u c h  e x p e n s e s ,  H E A  r e q u e s t e d  t h a t

4 its  M F R C A  s u r c h a r g e  be a p p l i c a b l e  to K e n a i  s u b s c r i b e r s .  K e n a i

5 p r o t e s t e d  t h e  p r o p o s e d  s u r c h a r g e .

6 ! T h e  C o m m i s s i o n  s u b s e q u e n t l y  c o n s o l i d a t e d  p r o c e e d i n g s  on

7 H E A ' s  p r o p o s e d  M F C R A  w i t h  one  a s p e c t  of  a f o r m a l  c o m p l a i n t  b y  HA-

0 T A N U S K A  T E L E P H O N E  A S S O C I A T I O N ,  INC. (M T A ), a g a i n s t  t h e  C i t y  of 
.1

9 W a s i l l a  ( W a s i l l a ) .  S p e c i f i c a l l y ,  M T A  r e q u e s t e d  a d e c l a r a t o r y
.j

1 0  r u l i n g  that, if it w e r e  r e q u i r e d  by  W c s i l l a ,  as a r e s u l t  of a

1 1  m u n i c i p a l  r i g h t - o f - w a y  o r d i n a n c e  c h a l l e n g e d  by M T A ' s  c o m p l a i n t ,

1 2  "to i nc ur  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  (as w e l l  a s  o t h e r  re-

13 c u r r i n g  and o n e - t i m e  c h a r g e s ) ,  t h e n  M T A  w o u l d  be a u t h o r i z e d  to

14 'impose a M u n i c i p a l  F a c i l i t i e s  C o s t  A d j u s t m e n t  (MF CA) s u r c h a r g e  to

15 r e c o v e r  t h o s e  e x p e n s e s  f r o m  W a s i l l a  r a t e p a y e r s  o nl y. W a s i l l a

i
16 o p p o s e d  the r e q u e s t  for an MFCA.

!j
17 l- B o c n  H E A  and  M E A  in th e f i r s t  i n s t a n c e  p r e m i s e d  t h e i r

i<
1 8 ! r e q u e s t  for a u t h o r i z e d  s u r c h a r g e s  o n  A S  4 2 . 0 5 . 2 5 1 ,  w h i c h  p r o v i d e s :

I

19

20

4  

22  ‘

23

24 j.

2 5  

26;

U s e  of s t r e e t s  in c i t i e s  and b o r o u g h s . P u b l i c  u t i l i t i e s  
h a v e  t h e  r i g h t  to a p e r m i t  to use p u b l i c  s t r e e t s ,  a l l e y s  
a n d  o t h e r  p u b l i c  w a y s  of a c i t y  or  b o r o u g h ,  w h e t h e r  h o m e  
r u l e  or o t h e r w i s e ,  u p o n  p a y m e n t  o f  a r e a s o n a b l e  p e r m i t  
f e e  a n d  o n  r e a s o n a b l e  t e r m s  a n d  c o n d i t i o n s  and w i t h  r e a­
s o n a b l e  e x c e p t i o n s  the c i t y  or  b o r o u g h  r e q u i r e s .  A  d i s­
p u t e  as  to w h e t h e r  fees, te r m s ,  c o n d i t i o n s  or e x c e p t i o n s  
a r e  r e a s o n a b l e  s h a l l  be d e c i d e d  b y  the c o m m i s s i o n .  T h e

a n y  p e r m i t  fee  p a i d  as a p r o ra t a s u r c h a r g e  to i t s  b i l l s
for  s p r v i c e  r e n d e r e d  at l o c a t i o n s w i t h i n  the b o u n d a r i e s
of any c i t y  or b o r o u g h  w h i c h r e q u i r e s  p a y m e n t  o f  a p e r -
m i t  fee. ( E m p h a s i s  s u p p l i e d . )

27

28

29

30

As p r o p o s e d  b y  HE A , its M F R C A  t a r i f f  w o u l d  o p e r a t e  a s  a m o n t h l y  

p e r  c a p i t a  s u r c h a r g e  o n H E A  c u s t o m e r s  w i t h i n  a m u n i c i p a l i t y  that 

w o u l d  c l e a r  a n y  p r i o r  b a l a n c e  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s
i

d i r e c t e d  by t h a t  m u n i c i p a l i t y .  T h e  s u r c h a r g e  w o u l d  n o t  be im p o s e d  i
• i

if the r e s u l t i n g  c h a r g e  w o u ld  be l e s s  t h a n  $. 10  pe r c a D i t a  for thej
3 i .  \

m o n t h ;  n o r  w o u l d  it be i m po se d to the  e x t e n t  it e x c e e d e d  $10 per i

32 !
c a p i t a  for t h e  m o n t h .  U n c h a r g e d  e x p e n s e s  w o u l d  be  c a r r i e d  f or wa r d j
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1  to s u b s e q u e n t  m o n t h s ,  s u b j e c t  to t h e  sa me  m i n i m u m / m a x i m u m  c o n -

2 s t r a i n t s .

3 T h e  c o n t e m p l a t e d  M F C A  t a r i f f  of M T A  w o u l d  r e q u i r e  an

4 i n i t i a l  e s t i m a t e  o f  th e s u b j e c t  e x p e n s e s  to be  i n c u r r e d  b y  M T A

5 o v e r  th e f o l l o w i n g  1 2  m o n t h s ,  w h i c h  e s t i m a t e  w o u l d  t h e n  b e a v e r -

*1
6 'a g e d  p e r  m o n t h  a n d  s p r e a d  o n  a p e r  c a p i t a  b a s i s  o v e r  the  a f f e c t e d  

7, c u s t o m e r s  for  t h e i r  m o n t h l y  s u r c h a r g e .  A t  t h e  e n d o f the  1 2 - m o n t h  

3 p e r i o d ,  a n y  a c t u a l  e x c e s s  o r d e f i c i e n c y  in i n c u r r e d  e x p e n s e s  w o u l d

I!
9 .be d e t e r m i n e d  a n d  c r e d i t e d  or  d e b i t e d ,  as a p p r o p r i a t e ,  to t h e  e s -i

: t i m a t e  t h e n  b e i n g  m a d e  for t h e  e n s u i n g  t w e l v e  m o n t h s .
ii

T h e  c o n s o l i d a t e d  h e a r i n g  w a s  h e l d  o n  N o v e m b e r  17, 1983,

n 1
w i t h  c o u n s e l  a n d  p r i n c i p a l s  for HEA,  MTA, and  W a s i l l a  p r e s e n t .

•I
1 1 K e n a i  w a s  i n v i t e d  t o  p a r t i c i p a t e  b u t  d e c l i n e d  to a p p e a r  or a c c e p t

1 4 I f u l l - p a r t y  i n t e r v e n o r  s t a t u s  in a l e t t e r  f r o m  K e n a i  to t h e  C o m m i s -

1 5  ' s i o n  d a t e d  S e p t e m b e r  14,. 1983. In  t h a t  l e t t e r ,  K e n a i  n o n e t h e l e s s  

15 s t r e s s e d  it s  o p p o s i t i o n  to H E A ' s  M F R C A  c l a u s e  and  i n c o r p o r a t e d  1 

17. e a r l i e r  w r i t t e n  c o m m e n t s  d a t e d  A u g u s t  17, 1983. T h e  w r i t t e n  j 

13 c o m m e n t s  of  K e n a i  h a v e  b e e n  c o n s i d e r e d ,  t o g e t h e r  w i t h  th e w r i t t e n

19 a n d  o r a l  p r e s e n t a t i o n s  o f  t h e  p a r t i e s .

20 II. C o n t e n t i o n s  of the P a r t i e s  and  K e n a i
1!

2 1 J (a) K e n a i
*1 ''

22  | T h e  a r g u m e n t s  of K e n a i  a g a i n s t  the p r o p o s e d  s u r c h a r g e
u

23;, a r e  p r e m i s e d  o n  a c c e p t a n c e  o f the c o m m o n  l a w  ru l e a u t h o r i z i n g
1 •

24 unreimburs.ed r e l o c a t i o n s ,  a n d  K e n a i  c i t e s  M c Q u i l l i n , M u n i c i p a l  j

25 C o r p o r a t i o n s , S e c s .  3 4 . 7 2  a n d  3 4 . 7 4 ( a )  for th e s t a t e m e n t s  of  t h i s
I

25., r u le . T h o s e  s e c t i o n s  p r o v i d e :
'I ;

2 7  . S e c t i o n  3 4 . 7 2 . Th e  g r a n t e e  of  a f r a n c h i s e  to u s e  the
j s t r e e t s  t a k e s  it s u b j e c t  to th e r i g h t  of the m u n i c i -

23 p a l i t y  to m a k e  p u b l i c  i m p r o v e m e n t s  w h e n e v e r  an d w h e r e v e r
j th e p u b l i c  i n t e r e s t  d e m a n d s ,  a n d  if the i m p r o v e m e n t

2 9  c a u s e s  i n j u r y  to th e  c o m p a n y ,  as  by r e q u i r i n g  it to
|! r e l a y  or c h a n g e  the l o c a t i o n  of its p i p e s ,  t r a c k s ,  or

59 p o l e s ,  or o t h e r w i s e ,  the  g r a n t e e  of the f r a n c h i s e
c a n n o t  r e c o v e r  d a m a g e s  f r o m  a m u n i c i p a l i t y  t h e r e f o r .

S e c t i o n  3 4 . 7 4 ( a ) . T h e  f u n d a m e n t a l  c o m m o n  la w  r i g h t  
52 a p p l i c a b l e  to f r a n c h i s e  in s t r e e t s  is that  the u t i l i t y

U — 3 3 — 74 ( 7 ) / U — 8 3 — 79 ( 4 ) 

;! P a g e  3 of 50
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I;: c o m p a n y  m u s t  r e l o c a t e  i t s  f a c i l i t i e s  in p u b l i c  s t r e e t s
w h e n  c h a n g e s  a r e  r e q u i r e d  b y  p u b l i c  n e c e s s i t y .  A c c o r d -  

2 " ingly, it is g e n e r a l l y  h e l d  t h a t  the m u n i c i p a l i t y  m a y
r e q u i r e  a c h a n g e  in t h e  l o c a t i o n  of p i p e s  or o t h e r

3 u n d e r g r o u n d  f a c i l i t i e s  o f  th e g r a n t e e  of the  f r a n c h i s e ,  
w h e r e  p u b l i c  c o n v e n i e n c e  or s e c u r i t y  r e q u i r e  it, e v e n  at

4 the  g r a n t e e ' s  o w n  e x p e n s e .

5 , T h i s  c o m m o n  l a w  r u l e  m a y  be c h a n g e d  by c o n t r a c t  b e t w e e n
the u t i l i t y  a n d  a m u n i c i p a l i t y  so that  r e l o c a t i o n  e x -

6 ' p e n s e s  a r e  b o r n e  b y  th e m u n i c i p a l i t y ,  or m a y  be  c h a n g e d
:• by s t a t u t e  so t h a t  r e l o c a t i o n  e x p e n s e s  in c e r t a i n  c a s e s

7 j| ar e  b o r n e  by t h e  s t a t e .

0,, F r o m  t h i s  p r e m i s e ,  K e n a i  a d v a n c e s  s e v e r a l  d i s c r e t e
l\ ;
I* j

9 a r g u m e n t s .  F i r s t ,  K e n a i  m a i n t a i n s  t h a t  a s s e s s i n g  t h e u t i l i t y ' s  j

i1 0 c u s t o m e r s  w i t h i n  t h e  m u n i c i p a l i t y  for the e x p e n s e  o f a d i r e c t e d

»j
1 1 ; r e l o c a t i o n  is n o  d i f f e r e n t  i n  l e g a l  c o n t e m p l a t i o n  t h a n  r e q u i r i n g  I

12 1 t h e  m u n i c i p a l i t y  tc p a y  t h a t  e x p e n s e .  T h e r e f o r e ,  K e n a i  c o n c l u d e s  |
ii ;

13 t h a t  a u t h o r i z a t i o n  o f  a s u r c h a r g e  p r o v i s i o n  w o u l d  be t a n t a m o u n t  to
i

.i

14 ;r e j e c t i o n  o f  the  c o m m o n  l a w  p r i n c i p l e .

15 K e n a i  a p p e a r s  a l s o  to a d v a n c e  a s e p a r a t e  a r g u m e n t  t h a t

16 ;r e l o c a t i o n  e x p e n s e s  s h o u l d  n o t  be  c o n s i d e r e d  in the  s a m e  c a t e g o r y  j

17 ias p e r m i t _ o r  f r a n c h i s e . £ e . e s _ u n d e r  A S  4 2 . 0 5 . 2 5 1 .  In t h i s  a r g u m e n t , ;
i j

18:; K e n a i  c o n t e n d s  t h a t  a b s e n t  e x p r e s s  a u t h o r i T s '’ f r o m  t h e  A l a s k a  i

19 L e g i s l a t u r e ,  a m u n i c i p a l i t y  is w i t h o u t  pt, s u r r e n d e r  i t s i m - j
!! .
r -

2 0 ; m u n i t y  f r o m  h a v i n g  t o p a y  u t i l i t y  e x p e n s e s  for a c c o m m o d a t i n g  a

!
21; m u n i c i p a l  r e l o c a t i o n  r e q u e s t .  T h i s  p r o p o s i t i o n  s e e m s  p r e m i s e d  o n  ;

2 2 J! t h e  c o n t e n t i o n  t h a t  t h e  m u n i c i p a l i t y ' s  c o m m o n  l a w  r i g h t  to d i r e c t
j;

2 3 1 u n r e i m b u r s e d  r e l o c a t i o n s  r e s u l t s  f r o m  the p o l i c e  p o w e r  o f  th e m u -

24 n i c i p a l i t y ,  w h i c h  i t  m a y  n o t  c o n t r a c t  a w a y . 1

25

26i
27 ; i

;! 1 In s u p p o r t  of t h i s  c o n t e n t i o n ,  K e n a i  q u o t e s  29 A H . J U R . 2 d
28 H i g h w a y s ,  S t r e e t s ,  a n d  B r i d g e s , Sec. 232, w h i c h  s t a t e s  a s f o l l o w s :

OQ -\
29 j; R i g h t s  in s t r e e t s  or h i g h w a y s  g r a n t e d  to i n d i v i d u a l s  or

!■ c o r p o r a t i o n s  a r e  a t  al l t i m e s  h e l d  in s u b o r d i n a t i o n  to
3 0 ji the s u p e r i o r  r i g h t s  of t h e  p u b l i c .  T he  g r a n t e e  t a k e s

II th em  s u b j e c t  to the p a r a m o u n t  r i g h t  of the p u b l i c  a u -
31(1 t h o r i t i e s  to  g r a d e  an d i m p r o v e  t h e  wa y  and to m a k e  s u c h  ,

!j r e q u i r e m e n t s  a n d  r e g u l a t i o n s  as a r e  n e c e s s a r y  a n d  r e a s o n -  i
32;: abl e in o r d e r  to m a k e  it s u i t a b l e  and c o n v e n i e n t  for the '

•I !

:! I
U - 8 3-74(7)/ U - 8 3 - 7 9 (4)
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1

V

1 K e n a i  n e x t  a r g u e s  t h a t  H E A  h as  a p p r o a c h e d  t h e  A l a s k a

2 L e g i s l a t u r e  t o  e x t e n d  A S  1 9 . 2 5 . 0 5 0  (w h i c h  r e q u i r e s  t h e  S t a t e  to

3 p a y  u t i l i t y  r e l o c a t i o n  e x p e n s e s  i n c i d e n t  to S t a t e  h i g h w a y  work),

4 to m u n i c i p a l l y  d i r e c t e d  r e l o c a t i o n  w o r k  and t h e r e b y  a b r o g a t e  the
i

5 ;c om mo n l a w  p r i n c i p l e .  T h e  e f f o r t  w a s  u n s u c c e s s f u l ,  a n d  K e n a i  ar -

6 g u e s  tha* »i th er  t h e  L e g i s l a t u r e  f a i l e d  to t e r m i n a t e  the  c i t y ' s
!!

•7 jj'police p o w e r  o r  t h e  L e g i s l a t u r e  h a s  c o n f i r m e d  t h e  c o m m o n  l aw  rule

'!l
0

i !  .  *

(■^continued)

us e  of  t h e  t r a v e l i n g  p u b l i c ,  a n d  the g r a n t e e  m a y  be r e­
q u i r e d  t o  a b a n d o n  the use  g r a n t e d ,  or to r e m o v e  or 
c h a n g e  t h e  l o c a t i o n  of  s t r u c t u r e s  e r e c t e d  u n d e r  th e  
g r a n t ,  w h e n  d e m a n d e d  by  th e p u b l i c  n e c e s s i t y ,  c o n v e n­
i e n c e  or w e l f a r e .  T h i s  p o we r o f  the p u b l i c  a u t h o r i t y  
c a n n o t  b e  l i m i t e d  by c o n t r a c t . ( E m p h a s i s  s u p p l i e d . )

A s  a s h o r t  a n s w e r ,  it m a y  be o b s e r v e d  t h a t  if  a p r o p e r
!>exercise of  C o m m i s s i o n  d i s c r e t i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  re s ul t  

15 in  a u t h o r i z i n g  t h i s  s u r c h a r g e  or i n v a l i d a t i n g  u n r e i m b u r s e d  r e l o c a­
t i o n s ,  t h i s  s h o u l d  c o n s t i t u t e  th e r e q u i s i t e  l e g i s l a t i v e  a c t i o n  

15 p o s t u l a t e d  a s  n e c e s s a r y  by Ke na i .  M o r e  i m p o r t a n t l y ,  M c Q u i l l i n  in 
t h e  p r e v i o u s l y  q u o t e d  s e c t i o n  a c k n o w l e d g e d  the g e n e r a l  r u l e  in

17.lthis s i t u a t i o n  as b e i n g  t h a t  a m u n i c i p a l i t y  m a y  i n d e e d  a s s u m e  by
i c o n t r a c t  l i a b i l i t y  for r e l o c a t i o n  e x p e n s e s .  S e e m i n g l y  i n v o l v e d  

18 h e r e  is r e c o g n i t i o n  t h a t  tw o  t y p e s  o f  v a l i d  m u n i c i p a l  a c t i v i t y  can 
o c c a s i o n  r e q u e s t  for u t i l i t y  r e l o c a t i o n  or r e m o v a l ;  o n e ,  under the

I 9 .p r o p r i e t a r y  p o w e r s  of the m u n i c i p a l i t y ,  w o u l d  be u t i l i t y  r e l o c a­
t i o n  i n c i d e n t  to a m u n i c i p a l  p r o j e c t  r e q u i r i n g  s o m e  s o r t  of  r ed e-  

20 s i g n  or r e l o c a t i o n  of the r o a d w a y ;  t h e  other, u n d e r  t h e  p o l i c e  
••powers o f  the  m u n i c i p a l i t y ,  w o u l d  be u t i l i t y  r e l o c a t i o n s  or ev e n 

2 l,;o u s t e r  i n c i d e n t  to a n e e d  to m a i n t a i n  the r o a d w a y  in a s e r v i c e a b l e  
'icondition to th e  b e n e f i t  of all u s e r s .  Th e  f o r m e r ,  a p p a r e n t l y

22 c o n s t i t u t i n g  t h e  t y p i c a l  s i t u a t i o n  in w h i c h  t h e  c o m m o n  la w  rule 
i:g e n e r a t e s  l i t i g a t i o n ,  is s u b j e c t  to c o n t r a c t u a l  s u r r e n d e r  w h i l e

23 t h e  l a t t e r ,  w h e n  it oc c u r s ,  w o u l d  n o t  be so s u b j e c t .  Ind e ed , it 
• s e e m s  the a r g u m e n t  e n c o u n t e r e d  f r e q u e n t l y  is t h a t  l e g i s l a t i v e

2 ^ / a b r i d g m e n t ,  o f  t h e  c o m m o n  l a w  r u l e  w o u l d  c o n s t i t u t e  s o m e  s o r t  of 
" c o n s t i t u t i o n a l l y  p r o h i b i t e d  i m p a i r m e n t  of v e s t e d  or c o n t r a c t u a l  

2 5 o b l i g a t i o n s  b y  a u t i l i t y  to a m u n i c i p a l i t y  to a c c e p t  l i a b i l i t y  for 
•'relocation e x p e n s e s .  See, S t a t e  R o a d  C o m m i s s i o n  of U t a h  v. Utah  

2 5 P o w e r  & L i g h t  C o m p a n y , 353 P . 2d 171 (Utah 19 6 0) . A g a i n ,  the s h o r t  
:‘and  s u f f i c i e n t  a n s w e r s  are  t h a t  the A M . J U R .  t r e a t i s e  d o e s  not

2 7 (s t a t e  the c o m p l e t e  g e n e r a l  rule, and  that, in a n y  e v e n t ,  p r o p e r  
[action u n d e r  A S  4 2 . 0 5 . 2 5 1  c o n s t i t u t e s  the a l l e g e d l y  r e q u i s i t e

2 8 .-legislative a c t i o n .  A c c o r d i n g l y ,  t h e  C o m m i s s i o n  w i l l  n o t  a d d r e s s  
''further t h i s  a r g u m e n t  as a bar to t h e  s u r c h a r g e  or o t h e r  C o m m i s -

29 s i o n  a c t i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1 ,  a l t h o u g h  the d i s t i n c t i o n  b e t w e e n  
•[relocations d i r e c t e d  p u r s u a n t  to the p o l i c e  p o w e r  r a t h e r  th an

3 0 jiproprietary p o w e r s  w i l l  be r e t u r n e d  to in a s o m e w h a t  d i f f e r e n t  
•'context l a t e r  in the d i s c u s s i o n .

31:.
■j

32'

;i

.U—83 — 74(7) /U-83-79 ( 4 )
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1 . or t h e  C o m m i s s i o n  as  a m a t t e r  o f d i s c r e t i o n  s h o u l d  l e a v e  t h e

I • 2
2 ' i s s u e s  to  the L e g i s l a t u r e .

ii
3 K e n a i  a l s o  o b s e r v e s  th at  H E A  h a s  n e v e r  p a i d  a n  a n n u a l

t
H

4 fee f o r  u s e  o f  m u n i c i p a l  s t r e e t s .  B y  c o n t r a s t ,  t h e  g a s  u t i l i t y
i:

5 s e r v i n g  t h e  c i ty , K e n a i  U t i l i t y  S e r v i c e  C o r p o r a t i o n  ( K U S C O ) ,  p a y s

I

6 a 2 p e r c e n t  a n n u a l  g r o s s  r e c e i p t s  tax. K e n a i  s u g g e s t s  t h a t  HE A , j
ft

7 ■; in t h e  a b s e n c e  of s u c h  p a y m e n t ,  s h o u l d  n o t  h a v e  t h e  s e c u r i t y  o f

3 i; p o s s e s s i o n  a s s o c i a t e d  w i t h  an e a s e m e n t  n o r  o t h e r w i s e  e n j o y  a c o g -
•i
I! 3 . . .

9 n i z a b l e  h a r d s h i p  c l a i m .

ii
10:! F o l l o w i n g  t h e  C o m m i s s i o n ' s  d i s m i s s a l  of  a n e a r l i e r  p e ­

ll!; t i t i o n  b y  H E A  for a d e c l a r a t o r y  r u l i n g  t h a t  K e n a i  ha d b r e a c h e d  a 

!c o n t r a c t  w i t h  H E A  a l l e g e d l y  r e q u i r i n g  t h e  c i t y  to p a y  m o s t  o f  the12

13 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  c u r r e n t l y  a c c r u e d ,  H E A  f i l e d  a

14 c o m p l a i n t  in t h e  S u p e r i o r  C o u r t  s e e k i n g  r e c o v e r y  ^f  t h e  r e l o c a t i o n

15 jiexpenses. K e n a i  s u g g e s t s  t h a t  the C o m m i s s i o n  s h o u l d  s t a y  proceed-' 

16i;ings o n  t h e  t a r i f f  r e v i s i o n  p r o p o s e d  h e r e i n  u n t i l  a d e c i s i o n  is
i

17; r e n d e r e d  in t h e  c o u r t  c a s e .  In this c o n n e c t i o n ,  K e n a i  a l s o  c h i d e s :
!'
ji '

18 j th e C o m m i s s i o n  for p r o b a b l y  h a v i n g  p r e c i p i t a t e d  H E A ' s  c u r r e n t  j
i

19!!
!i

2
20 T h e  C o m m i s s i o n  d o e s  n o t  a g r ee  w i t h  t h e  c o n t e n t i o n  of K e n a i  ,

;; t h a t  it s  d o c u m e n t a t i o n  o f  a f a i l u r e  o f  t h e  L e g i s l a t u r e  to e n a c t  a I 
2 1 ' s p e c i f i c  p i e c e  of l e g i s l a t i o n  r e q u i r i n g  m u n i c i p a l  r e i m b u r s e m e n t  ofj 

r e l o c a t i o n  e x p e n s e s  is t a n t a m o u n t  to a l e g i s l a t i v e  i n t e n t  to place!
22 j the  c o m m o n  la w p r i n c i p l e  b e y o n d  the p u r v i e w  of t h e  C o m m i s s i o n  u n -

■ d e r  A S  4 2 . 0 5 . 2 5 1 .  I n d e e d ,  g i v e n  the u n i q u e l y  b r o a d  r e s p o n s i b i l i t y
23 c o n f e r r e d  by th e  L e g i s l a t u r e  u p o n  the C o m m i s s i o n  in AS  4 2 . 0 5 . 2 5 1

| to r e g u l a t e  th e  i n t e r f a c e  b e t w e e n  m u n i c i p a l i t i e s  a n d  p u b l i c  u t i l i -
24. ties, the  g e n e r a l l y  a m b i g u o u s  s i g n i f i c a n c e  of l e g i s l a t i v e  inactionj 

1 is s e e m i n g l y  m o r e  c o n s i s t e n t  in this i n s t a n c e  w i t h  a b e l i e f  b y  thej
25. L e g i s l a t u r e  t h a t  u t i l i t i e s  a l r e a d y  h a d  a c c e s s  to s u f f i c i e n t  r e m e -  

d i e s  b e f o r e  t h i s  C o m m i s s i o n  or the j u d i c i a r y  if t h e  c o m p l e x  c o n -
26. s i d e r a t i o n s  a t t e n d a n t  to  th e  c o m m o n  l a w  p r i n c i p l e  e s t a b l i s h e d  its 

! u n s u i t a b i l i t y  fo r  A l a s k a .

27 ! 3
•j H o w e v e r ,  K U S C O  h a s  s u b m i t t e d  a p r o p o s e d  M F R C A  s u r c h a r g e  of

28 its ow n,  as th e K e n a i  o r d i n a n c e  e x a c t i n g  the  two p e r c e n t  p a y m e n t  
a l s o  s p e c i f i c a l l y  r e q u i r e s  th at  the u t i l i t y  b e a r  th e  c o s t s  o f

29 r e l o c a t i o n s  d i r e c t e d  by the m u n i c i p a l i t y .  C o m m i s s i o n  D o c k e t  
U - 8 4 - 2 .  In an y  e v e n t ,  K E A  p a y s  a g r o s s  r e c e i p t s  t ax  to th e S t a t e

30 w h i c h  is t h e n  r e f u n d e d  t o Kenai.

31.

32

U -83-74(7)/U-83-79( 4 )
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1

1  t a r i f f  f i l i n g  in t h a t  ea r l i e r  d i s m i s s a l  by  s i m u l t a n e o u s l y  s u g ge s t-
|

2 ing t h e  p o s s i b l e  p r o p r i e t y  of a m u n i c i p a l  s u r c h a r g e . 4
I

3 F i n a l l y ,  th e  c i t y  c o n t e n d s  t h a t  a u t h o r i z a t i o n  o f  the

4 s u r c h a r g e  w o u l d  r e s u l t  in an u n r e a s o n a b l e  p r e f e r e n c e  o r u n d u e

5 d i s c r i m i n a t i o n  a g a i n s t  c o n s u m e r s  l o c a t e d  w i t h i n  m u n i c i p a l i t i e s  and
!

6 . in f a v o r  o f  t h o s e  l o c a t e d  o ut si de  m u n i c i p a l  b o u n d a r i e s ,  a l l e g e d l y  

7 in v i o l a t i o n  o f  A S  4 2 . 0 5 . 3 9 1  wh ic h p r o h i b i t s  u n d u e  d i s c r i m i n a t i o n  

3 in a u t i l i ^ ' s  r a t e  structure..
•I

9 ; (b) H E A  *  r —  •- -- •

1° H E A  in i t s  i n i t i a l  filing f o r  a p p r o v a l  of  t h e  M F R C A  sur-

1 1  c h a r g e  n o t e s  t h a t  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  a r e  p r o p e r

12 it ems  f o r  a s u r c h a r g e  b e c a u s e  of t h e i r  r e l a t i o n s h i p  t o  p e r m i t  fees

13 w h i c h  t h e  L e g i s l a t u r e  a u t h o r i z e d  as p r o p e r  i t e m s  fo r s u c h  a sur-

14 ^ c h a r g e  i n  A S 4 2 . 0 5 . 2 5 1 .  H E A  further c o n t e n d s  t h a t  s u c h  t r e a t m e n t

15

16 ‘

17

18

4
A f t e r  c o n c l u d i n g  t h a t  d e c l a r a t i o n  of  t h e  r i g h t s  of t h e

p a r t i e s  u n d e r  th e a g r e e m e n t  a pp ear ed  m o r e  p r o p e r l y  a m a t t e r  for 

j u d i c i a l  d e t e r m i n a t i o n ,  the C o m m i s s i o n  o b s e r v e d  in t h e  J u n e  3,
19 1984, l e t t e r :

•i

20 H o w e v e r ,  it a p p e a r s  y o u r  client -ho-'- c o n s i d e r  f i l i n g  a
s p e c i a l  t a r i f f  to a u t h o r i z e  co] of the u n r e i m -

2 1 .. b u r s e d  c o s t s  o f  a n y  municipalT. -ail ad r e l o c a t i o n  a s  a
s u r c h a r g e  on the  b i l l s  of c u s t o m e r s  r e s i d i n g  w i t h i n  t h e

22 p o l i t i c a l  b o u n d a r i e s  of the C i t y  o f  K e n a i .  A s s u m i n g ,  
a r g u e n d o , t h a t  the C i t y  is c o r r e c t  in its  c o n t e n t i o n

23 t h a t  t h e r e  is no c o m m o n  law o b l i g a t i o n  to r e i m b u r s e  a 
u t i l i t y  for m u n i c i p a l l y - d i r e c t e d  r e l o c a t i o n s ,  t h e i r  c o s t

24 , w o u l d  s e e m  to b e a p r o p e r  e x p e n s e  o f  u t i l i t y  o p e r a t i o n s
w h i c h  a r e  r e c o v e r a b l e  in rates. B e c a u s e  th is  is n o t  a

25 s y s t e m - w i d e  c o s t  (and u n d e r l y i n g  b e n e f i t ) ,  it w o u l d  s e e m
!| u n f a i r  to p a s s  the c o s t  on to al l  s u b s c r i b e r s .  T h i s

26 c o n c l u s i o n  s e e m s  p a r t i c u l a r l y  w a r r a n t e d  as  a m u n i c i -
•i p a l i t y  m a y  n e g o t i a t e  a w a y  its i m m u n i t y  f r o m  h a v i n g  to

27 ' p a y  r e l o c a t i o n  co sts . F r e q u e n t l y ,  s u c h  i m m u n i t y  is
j s u r r e n d e r e d ,  or  l i a b i l i t y  for r e l o c a t i o n  c o s t s  a s s u m e d ,

28 • in a f r a n c h i s e  or p e i m i t  a g r e e m e n t  w h i c h  w o u l d  p r o v i d e
!| for p a y m e n t  of a fe e by the u t i l i t y .  T h e  r e q u i r e m e n t  to

29 , p a y  e i t h e r  a fe e  or r e l o c a t i o n  e x p e n s e  at  the d i s c r e t i o n
;i of  t h e  m u n i c i p a l i t y  w o u l d  s e e m  to m a k e  a fee a n d  r e l o c a -

20 t i o n  e x p e n s e  i n t e r c h a n g e a b l e  c o n c e p t s ,  so t h a t  t h e  au-
! t h o r i t y  o f  a u t i l i t y  in AS 4 2 . 0 5 . 2 5 1  to r e c o v e r  fe e s

31. f r o m  th e c u s t o m e r s  in the m u n i c i p a l i t y  r e c e i v i n g  the
f e e s  w o u l d  s e e m  to n e c e s s a r i l y  s a n c t i o n  the r e c o v e r y  of 

32 r e l o c a t i o n  e x p e n s e s  in the same m a n n e r .

( U-83-74(7)/U-83-/9(4)
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I'! I
2 ‘‘ for u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  is c o n s i s t e n t  w i t h  t h e g e n e r -

i' <

2 al c o s t - c a u s e r / c o s t - p a y e r  p h i l o s o p h y  of r a t e m a k i n g ,  in t h a t  s u c h  ii
3 e x p e n s e s  a r e  i n c u r r e d  o n l y  i n s e r v i c i n g  t h o s e  c u s t o m e r s  w i t h i n  the

4 m u n i c i p a l i t i e s  r e s p o n s i b l e  for  t h e  u n r e i m b u r s e d  e x p e n s e s .  A r g j a -

5 b ly , t h e r e f o r e ,  s u c h  t a r i f f  p r o v i s i o n s  are p r o p e r  ( e v e n  a p a r t  ram

'j I
g A S  4 2 . 0 5 . 2 5 1 )  u n d e r  A S  4 2 . 0 5 . 3 9 1  a n d  its p r o h i b i t i o n  a g a i n s t  u t i l -
,ir» m

■j ■! i t y  r a t e s  t h a t  e m b o d y  u n d u e  d i s c r i m i n a t i o n  or p r e f e r e n c e s .

Si
o ,i In r e s p o n s e  to s p e c i f i c  p o i n t s  of K e n a i ,  H E A  a r g u e s ,

J! '
• j

g" fi rs t,  t h a t  t h e  p e n d i n g  c o u r t  c a s e  i n v o l v i n g  c o n s t r u c t i o n  of a i

2 q c o n t r a c t  b e t w e e n  K e n a i  a n d  H E A  is e n t i r e l y  s e p a r a t e  f r o m  th e  issue' 
; ! 

■q of  h o w  o r w h i c h  r a t e p a y e r s  a r e  b i l l e d  for r e l o c a t i o n  e x p e n s e s  in- j

1 2  c u r r e d  b y  t h e  u t i l i t y .  C o n s e q u e n t l y ,  a c c o r d i n g  to H E A ,  t h e r e  i
li '

23 w o u l d  be n o  j u s t i f i c a t i o n  for d e l a y i n g  the p r e s e n t  C o m m i s s i o n  pro-'

24 ; c e e d i n g  p e n d i n g  o u t c o m e  o f  th e  c o u r t  case.

ii i2 5 H E A  n e x t  r e s p o n d s  t h a t  a n y  c o n t e n t i o n  of  K e n a i  b a s e d  on

t i26 th e  c o m m o n  l a w  r u l e  of u n r e i m b u r s e d  r e l o c a t i o n s  is u n a v a i l i n g ,  j

2 7 : s i n c e  t h e  c o m m o n  l a w  p r i n c i p l e  p r e s u p p o s e s  th e  e x i s t e n c e  of  a m u -
t ■
il

2 £ ; n i c i p a l  f r a n c h i s e ,  c i t i n g  M c Q u i l l i n , s u p r a , Sec. 3 4 . 7 4 ( a ) .  H E A
1 •
j i

2 9 h c l a i m s  t h a t  A S  4 2 . 0 5  (and p a r t i c u l a r l y  the p r o v i s i o n  in A S  4 2 . -

i-
20 0 5 . 2 5 1  g r a n t i n g  u t i l i t i e s  u n d e r  S t a t e  law  the r i g h t  to us e  m u n i c i -

2 2 !‘pa l  r i g h t s - o f - w a y )  c o n s t i t u t e s  a l e g i s l a t i v e  r e c i s i o n  of  m u n i c i p a l

I.
22 f r a n c h i s i n g  a u t h o r i t y  in A l a s k a  a n d  a s s o c i a t e d  c o m m o n  l a w  r u l e s

i:
23 p u r p o r t i n g  to c o n t r o l  r e l a t i o n s h i p s  b e t w e e n  m u n i c i p a l i t i e s  an d

• 1
24 j. u ti li ti es .,  

ij
2 5 !' H E A  t h e n  relies, on  A S  0 1 . 1 0 . 0 1 0  to c o n c l u d e  t h a t  th e  !

I*
26 c o m m o n  l a w  r u l e  of  u n r e i m b u r s e d  r e l o c a t i o n s  s h o u l d  n o t  o p e r a t e  to i 

{• !
27 p r e c l u d e  C o m m i s s i o n  a p p r o v a l  o f H E A ' s  p r o p o s e d  M F R C A  s u r c h a r g e .

28 A S  0 1 . 1 0 . 0 1 0  p r o v i d e s :

29 • i
A p p l i c a b i l i t y  of C o m m o n  L a w . S o  m u c h  of the c o m m o n  l a w  1

30 n o t  i n c o n s i s t e n t  w i t h  th e C o n s t i t u t i o n  of the S t a t e  of
A l a s k a  or t h e  C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s  or w i t h  •

32 a n y  l a w  p a s s e d  by the L e g i s l a t u r e  of the S t a t e  of  A l a s k a  |
is th e  r u l e  of d e c i s i o n  in t h i s  State.

32 !

U - 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4 )  i

C L
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V V

1 T h e  o n l y  r e m a i n i n g  q u e s t i o n ,  a c c o r d i n g  to HEA, is w h e t h -
i

2 er or n o t  t he  C o m m i s s i o n  is e m p o w e r e d  to a n d s h o u l d  a u t h o r i z e  the
t

3 s u r c h a r g e .  E s s e n t i a l l y  r e p e a t i n g  its  e a r l i e r  r e l i a n c e  on  the

4 c o s t - c a u s e r / c o s t - p a y e r  p h i l o s o p h y ,  H E A  c o n c l u d e s  t h a t  an M F R C A  j

5 s u r c h a r g e  is e n t i r e l y  c o n s i s t e n t  w i t h  l e g i s l a t i v e  and  C o m m i s s i o n  

. 6 d e c l a r a t i o n s  m a n d a t i n g  f a i r  and e q u i t a b l e  r a t e s  an d  r a t e  s t r u c -

7 ,j t u r e s  w i t h i n  A l as ka .

3 ' (c) M T A  . ,_______  ___
i

9 - M T A  b e l i e v e s  a s u r c h a r g e  is a p p r o p r i a t e  u n d e r  th e c o s t -

1 ° c a u s e r / c o s t - p a y e r  p h i l o s o p h y ,  a s m u n i c i p a l  r e s i d e n t s  a r e  a c t u a l l y

1 1  t h e  p r i n c i p a l  u s e r s  and b e n e f i c i a r i e s  f r o m  u t i l i t y  p a y m e n t s  of

1 2 f e e s  a n d  r e l o c a t i o n  e x p e n s e s  i n c u r r e d  in c o n n e c t i o n  w i t h  m u n i c i p a l

13 , r o a d  i m p r o v e m e n t s  and m a i n t e n a n c e .  Thus, a c c o r d i n g  to  MTA, t he

14 m u n i c i p a l  s u b s c r i b e r  v e r y  j u s t l y  s h o u l d  be th e  r e c i p i e n t  of a
> ii *

15 s p e c i a l  s u r c h a r g e  to r e c o v e r  s u c h  p a y m e n t  u n d e r  g e n e r a l  r a t e m a k i n g

16.. p r a c t i c e s .

17;; • M T A  a l s o  a r g u e s  t h a t  a s u r c h a r g e  is a p p r o p r i a t e  u n d e r  a

13; f r a n c h i s e  t h e o r y  a p p l i c a b l e  at l e a s t  in its s i t u a t i o n .  In B - C
I.

i 9 i C a b l e  v. C i t y  and  B o r o u g h  of J u n e a u , 613 P . 2d 616 ( A l a s k a  1 9 8 0 ) ,
I*

20_ the  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  A S  4 2 . 0 5 . 2 5 1  an d A S  2 9 . 4 8 . -  

21;: 05 0 ( 1 )  d i d  n o t  a b r o g a t e  e x i s t i n g  f r a n c h i s e  a g r e e m e n t s  b e t w e e n  i
ii ;

22 u t i l i t i e s  an d  m u n i c i p a l i t i e s .  T h e  C o u r t  a l s o  n o t e d  th at  it is
! r '

23 g e n e r a l l y  h e l d  t h a t  u t i l i t y  p e r m i t s  g r a n t i n g  the r i g h t  to use

2-*: p u b l i c  s t r e e t s  ar e  f r a n c h i s e s .  613  P . 2d at 619, n. 5. i
I* •

25 ( A c c o r d i n g  to MTA,  a g r e e m e n t s  w i t h  W a s i l l a  in 1976 a n d

11 . '
2 5 .^1 98 2 p e r m i t t e d  the p l a c e m e n t  of u t i l i t y  f a c i l i t i e s  in p u b l i c  j

I* I
27 ; r i g h t s - o f - w a y  and e x p r e s s l y  p r o v i d e d  for W a s i l l a  to p a y  the c o s t

28 | o f a n y  s u b s e q u e n t  m u n i c i p a l l y  d i r e c t e d  r e l o c a t i o n s .  T h e  l a t t e r
i!

29 o r d i n a n c e  w a s  in e f f e c t  u n t i l  A u g u s t  22, 1 98 3, w h e n  W a s i l l a  e n -

ii i
J U jjacted t h e  o r d i n a n c e  w h i c h  is th e s u b j e c t  of the p r e s e n t  c o m p l a i n t  \

• !
31; a n d  d o e s  n o t  p r o v i d e  for as w i d e  an a s s u m p t i o n  of r e l o c a t i o n

!
r e s p o n s i b i l i t i e s  by W a s i l l a  as d i d  th e  e a r l i e r  o r d i n a n c e s .

U-83-74(7)/U-83-79(4)
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I

J i  i
Ij; It is M T A ' s  c o n t e n t i o n  t h a t  B - C  C a b l e  p r e c l u d e s  W a s i l l a

i* •

2 f r o m  d i r e c t i n g  r e l o c a t i o n  of p r e - 1 9 8 3  f a c i l i t i e s  w i t h o u t  a l s o

3 p a y i n g  M T A  fo r  t he  c o s t s  o f  t h o s e  r e l o c a t i o n s  i n a c c o r d a n c e  w i t h
i ■ I

4 , t h e  e a r l i e r  c o n t r a c t s .  M o r e o v e r ,  if the  C o m m i s s i o n  w i l l  n o t  m o d -
t» '

c • •
5 . i f y  the c u r r e n t  o r d i n a n c e  or o t h e r w i s e  ta ke  a c t i o n  to e n f o r c e  that 
Ii

6 '' l i a b i l i t y  u p o n  W a s i l l a  d i r e c t l y ,  it  is e n t i r e l y  p r o p e r  t o h a v e  

s u c h  u n r e i m b u r s e d  r e l o c a t i o n  c o s t s  i n c l u d e d  in t h e  r e q u e s t e d
i

3 |j s p e c i a l  s u r c h a r g e  a g a i n s f W a s i l l a . — C o n s e q u e n t l y , - M T A  a r g u e s  t h a t  

9 t h e  s u r c h a r g e  is j u s t i f i e d  on th e b a s i s  t h a t  m u n i c i p a l  s u b s c r i b e r s

1 0 ,1 m a y  s e r v e  as a p r o p e r  s u r r o g a t e  for l i a b i l t i e s  o f  t h e  W a s i l l a
i ,

1 1 1| m u n i c i p a l  e n t i t y .

| F i n a l l y ,  M T A  a d v a n c e s  an  a r g u m e n t  t h a t  s u g g e s t s  u n r e i m -  ,

i , ' 1 ’
J 1( b u r s e d  r e l o c a t i o n  e x p e n s e s  ar e in v i o l a t i o n  o f the  A l a s k a  C o n s t i -

!!
1 4 ^ t u t i o n .  A r t i c l e  I, Sec.  18, of  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :

15 ;i P r i v a t e  p r o p e r t y  s h a l l  n o t  be t a k e n  or d a m a g e d  for  p u b -
|j l i e  us e  w i t h o u t  j u s t  c o m p e n s a t i o n .  ( E m p h a s i s  s u p p l i e d . )

[ R e l y i n g  o n S t a t e  v. H a m m e r ,  550 P . 2d 820 ( A l a s k a  1 9 8 0 ) ,  M T A  a r q u e s  
17 |l---------------- ---------------------  j

ii e s s e n t i a l l y  t h a t  (1) t he  e m p h a s i z e d  p o r t i o n  of t h e  A l a s k a  C o n s t i -  '

1 8 ! I
t u t i o n  c r e a t e s  a g r e a t e r  r a n g e  of c o m p e n s a b l e  i n t e r e s t s  t h a n  t h e19 ii !
F i f t h  A m e n d m e n t  to th e U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  (2) th e20.: ;

11 c o m m o n  l a w  r u l e  a l l o w i n g  a m u n i c i p a l i t y  to m a n d a t e  u n r e i m b u r s e d  '

jl j
u t i l i t y  r e l o c a t i o n s  v i o l a t e s  the  s u b j e c t  p r o v i s i o n  of  the A l a s k a  !

22
!' C o n s t i t u t i o n .  A g a i n ,  M T A  c o m p l e t e s  its a r g u m e n t  by s u g g e s t i n g23 ij
!' t h a t  u t i l i t y  s u b s c r i b e r s  l o c a t e d  w i t h i n  the m u n i c i p a l  b o u n d a r i e s

24 j ;

‘ of W a s i l l a  a r e  f a i r  s u r r o g a t e s  for the  W a s i l l a  c o r p o r a t e  e n t i t y .2 5 jt
* T h e  a r g u m e n t  c o n c l u d e s  w i t h  the d u l y  r e s p e c t f u l  s u g g e s t i o n  t h a t26 j

t h e  C o m m i s s i o n  p a r a p h r a s e  and a p p l y  to i t s e l f  t he  f o l l o w i n g  l a n -
27

g u a g e  f r o m  S t a t e  v. H a m m e r : " T h i s  c o u r t  w o u l d  p o o r l y  s e r v e  the
2 8

l a w  if it w e r e  to so b l i n d  i t s e l f  to the r e a l i t i e s  of c o n d e m n a -
29

t i o n . "  550 P . 2d at 824.
30 

31.

32

U - 8 3 - 7 4 ( 7 )/U-83-79( 4)
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1 (d) W a s i l l a

2 W a s i l l a  r e s p o n d s  to  M T A ' s  a r g u m e n t s  b y  c o n t e n d i n g  t h a t
t!

3 c u s t o m e r s  o u t s i d e  m u n i c i p a l  l i m i t s  as w e l l  as t h o s e  i n s i d e  b e n e f i t

4 f r o m  or a r e  s e r v e d  b y  c o m m u n i c a t i o n s  p l a n t  l o c a t e d  w i t h i n  m u n i c i -

5 pa l b o u n d a r i e s .  M o r e o v e r ,  c e r t a i n  r e l o c a t i o n  c o s t s  a n d  d a m a g e s

r ! •
d 'Will be i n c u r r e d  b y  M T A  u n d e r  t h e  s u b j e c t  o r d i n a n c e  b e c a u s e  of  

7, M T A ' s  o w n  f a u l t y  i n s t a l l a t i o n s .  T h e r e f o r e ,  W a s i l l a  s u g g e s t s  it is

•i ;
0 . i m p r o p e r  to c o n s i d e r  o n l y  the~;subscriber l o c a t e d  w i t h i n  th e  m u n i -

9 c i p a l  b o u n d a r i e s  as t h e  c o s t - c a u s e r  of a m u n i c i p a l  a s s e s s m e n t .
i

10 ' S e c o n d ,  W a s i l l a  c o n t e n d s  MTA c o n s e n t e d  to a b r o g a t i o n  of

!i
1 1  the e a r l i e r  a g r e e m e n t  a n d  t h u s  c a n n o t  n o w  r e l y  o n  it s  p r o v i s i o n s ,

1 2  wh ich , in a n y  e v e n t ,  a d d r e s s e d  o n l y  r e l o c a t i o n  m a t t e r s  a n d  n o t  the
t:

13 full s p e c t r u m  of c o s t s  w h i c h  MTA m a y  p o t e n t i a l l y  i n c u r  u n d e r  the

14 n e w  o r d i n a n c e .
I

15 F i n a l l y ,  W a s i l l a  d i s p u t e s  the c h a r a c t e r i z a t i o n  of  r e l o -
r-*
‘ I

15 c a t i o n  c o s t s  as " d a m a g e s "  u n d e r  the A l a s k a  C o n s t i t u t i o n ,  c o n t e n d -

17 .ing that  s u c h  c o s t s  a r e  v i s i t e d  by W a s i l l a  o n  MTA in the c i t y ' s
*f :

18 c a p a c i t y  as a d m i n i s t r a t o r s  o f  p u b l i c  r i g h t s - o f - w a y  f o r  t h e  b e n e f i t
t

19 o f all u s e r s  i n c l u d i n g  o t h e r  s u b - s u r f a c e  u s e r s .  A c c o r d i n g  to this
i

20 a r g u m e n t  of W a s i l l a ,  r e l o c a t i o n  c o s t s  a r e  " . . . a  n e c e s s a r y  an d

21 i n e v i t a b l e  r i s k  a s s o c i a t e d  v;ith the b e n e f i t  MTA e n j o y s  in M a k i n g  j

22 u s e  of the c i t y ' s  p r o p e r t y .  T h e r e  is n o t h i n g  u n c o n s t i t u t i o n a l  .

23 a b o u t  p a y i n g  for s u c h  c o s t s . "  •
>

24- . III. D i s c u s s i o n
I t

25 (a) P r e l i m i n a r y   

26 T h i s  p r o c e e d i n g  h a s  a d d r e s s e d  the v a l i d i t y  o f the  common! 
!•

27 ;l a w  rule a u t h o r i z i n g  u n r e i m b u r s e d  r e l o c a t i o n s .  T h e  p a r t i e s  h a v e
i

28 j d i s c u s s e d  w h e t h e r  th e  r u l e  is r e a s o n a b l e  and  w h e t h e r  it is c o n -

- ii
29 s i s t e n t  w i t h  the C o n s t i t u t i o n  a nd  s t a t u t o r y  l a w  o f  A l a s k a .  T h e

a  I
30 p a r t i e s  h a v e  r e q u e s t e d  f r o m  t h i s  C o m m i s s i o n  o n l y  a r e j e c t i o n  or

31 a c c e p t a n c e  of  the r e q u e s t e d  s u r c h a r g e s  u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  w i t h

32 .

*
I
I
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1  th e m u n i c i p a l i t i e s  a r g u i n g  for r e j e c t i o n  if t h e  r u l e  is v a l i d  and
:i

2 th e u t i l i t i e s  a r g u i n g  for a c c e p t a n c e  if the c o m m o n  l a w  ru le  is

3 i n v a l i d . 5 !

I
4 .j H o w e v e r ,  a s  th e  C o m m i s s i o n  c o n s t r u e s  A S  4 2 . 0 5 , 2 5 1 ,  the ]

!■ •I

5 i m p o s i t i o n  of a s u r c h a r g e  r e q u i r e s  a p r e l i m i n a r y  f i n d i n g  t h a t  the j

6 ' e x p e n s e  i m p o s e d  b y  a m u n i c i p a l i t y  a n d  to be r e c o v e r e d  t h r o u g h  the !

7 ; s u r c h a r g e  is t h e  c o n s e q u e n c e  of a r e a s o n a b l e  fee, te rm,  or c o n -
i*

3 d i t i o n .  If t h e  fe e , term, or c o n d i t i o n  c a u s i n g  t h e e x p e n s e s  is 

9 n o t  r e a s o n a b l e  u n d e r  A S  4 2 . 0 5 . 2 5 1 ,  t h e n  the p r o p e r  r e s p o n s e  is to 

1 0 p r o h i b i t  or a p p r o p r i a t e l y  m o d i f y  t h e  s u b j e c t  m u n i c i p a l  a ct i o n .

H A S  4 2 . 0 5 . 2 5 1  c o n t e m p l a t e s  p r o t e c t i o n  of t h e  r a t e p a y e r s  :

1 2 - w i t h i n  a m u n i c i p a l i t y  a s w e l l  as t h o s e  o u t s i d e  a g a i n s t  the c o n -

13 s e q u e n c e s  of u n r e a s o n a b l e  m u n i c i p a l  a c t i o n .  W h e r e ,  a s h er e,  a

14 p r a c t i c e  is c h a l l e n g e d  as u n r e a s o n a b l e ,  th e C o m m i s s i o n  m u s t  f i rs t

ii !
15 ^find the p r a c t i c e  r e a s o n a b l e  b e f o r e  c o n s i d e r i n g  w h e t h e r  a s u r -  :

16 c h a r g e  is a p p r o p r i a t e  for d e a l i n g  w i t h  the f i n a n c i a l  c o n s e q u e n c e s  .

17 of the a c t i o n  t o  t h e  u t i l i t y .  M o r e o v e r ,  th is  s e e m i n g l y  reasonable'

• t t

18 • if no t  o b l i g a t o r y  i n t e r r e l a t i o n s h i p  u n d e r  A S  4 2 . 0 5 . 2 5 1  b e t w e e n  the

19.' r e a s o n a b l e n e s s  o f  m u n i c i p a l l y  o c c a s i o n e d  e x p e n s e s  a n d  s u r c h a r g e

20 m e c h a n i s m s  is s u p p o r t e d  by  f a c t u a l  and  p o l i c y  c o n s i d e r a t i o n s  con-

S! I2 1 c e r n i n g  the u n d e s i r a b l e  and i n e q u i t a b l e  f e a t u r e s  of s u c h  m e c h a -
it *

2 2 ,.nisms in g e n e r a l  a n d  for  r e c o v e r y  o f  u n r e i m b u r s e d  r e l o c a t i o n  i

•' i
23.: e x p e n s e s  in p a r t i c u l a r .  !

I! !
24 -

Ii

25 ‘i
|;

26 --------------------- • - j

To a c e r t a i n  e x t e n t ,  tne C o m m i s s i o n  ha s c o n t r i b u t e d  to the  j
27 p a r t i e s '  r e s t r i c t e d  a p p r o a c h  in its p r e v i o u s l y  n o t e d  s u g g e s t i o n  j 

t h a t  H E A  c o n s i d e r  f i l i n g  for a s u r c h a r g e  m e c h a n i s m  if it is o b l i -  !
28 g a t e d  to a c c e p t  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s .  H o w e v e r ,  b e­

c a u s e  the L e t t e r  O r d e r  p r e m i s e d  its s u g g e s t i o n  t h a t  a s u r c h a r g e
29 m e c h a n i s m  wa s w o r t h  f u r t h e r  c o n s i d e r a t i o n  on the  e x p r e s s  a s s u m p­

t i o n  for a r g u m e n t ' s  s a k e  t h a t  the c o m m o n  law r u l e  w a s  c o r r e c t ,  it j
3° s h o u l d  r e a s o n a b l y  h a v e  b e e n  u n d e r s t o o d  fr om  the l e t t e r  th a t the | 

C o m m i s s i o n  w a s  n o t  i n t e n d i n g  a n y  j u d g m e n t  on the c o m m o n  law rule ' 
31. or p r e c l u d i n g  i n v e s t i g a t i o n  of r e m e d i e s  o t h e r  t h a n  a s u r c h a r g e  if 

the  rule w e r e  c h a l l e n g e d  as it h a s  b e e n  in t h i s  p r o c e e d i n g .  ;
32

U - 8 3 - 7 4 (7)/ U - 8 3 - 7 9 (4) 
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1

1 (b) S u r c h a r g e  M e c h a n i s m s  in G e n e r a l

2 T h e  g e n e r a l l y  a p p l i c a b l e  r a t e s  a n d  r a t e  s t r u c t u r e  o f a

3 u t i l i t y  a t t e m p t  to m a t c h  r e v e n u e s  a n d  c o s t s  b o t h  for the u t i l i t y

4 as a w h o l e  a n d  f o r  f u n c t i o n a l  c l a s s e s  of s e r v i c e .  T y p i c a l l y ,  the

5 r a t e s  a n d  r a t e  s t r u c t u r e  a r e  b a s e d  o n  a u d i t e d  h i s t o r i c a l  d a t a  and

6 a p p r o p r i a t e  r,ro f o r m a  a d j u s t m e n t s .  S t r u c t u r e d  o p p o r t u n i t i e s  ar e
• i

7 a l s o  p r o v i d e d  f o r  a f f e c t e d  c o n s u m e r s  to p a r t i c i p a t e  in the  p r o c -

0 . ess.
:|

9 - T h e  b e n e f i c i a l  r e s u l t s  o f  th i s e x a c t i n g  p r o c e s s . a r e
i

10 s e v e r a l .  R a t e p a y e r s  a r e  p r o v i d e d  w i t h  r e a s o n a b l e  r a t e s  for t y p e s

11  a n d  a m o u n t s  o f  s e r v i c e  used. T h i s  m e a n s ,  a m o n g  o t h e r  t h in gs , t h a t

1 2  c u r r e n t  e x p e n s e s  of u t i l i t y  o p e r a t i o n s  a r e  a p p r o p r i a t e l y  a l l o c a t e d
I* .

13 : to an d p a i d  f o r  b y  t h e  v a r i o u s  c l a s s e s  of c u r r e n t  r a t e p a y e r s ,  and
«

14 c o m m o n  c a p i t a l  e x p e n s e s  a r e  a p p r o p r i a t e l y  s h a r e d  b e t w e e n  p r o p e r
I

15 c l a s s e s  o f c u r r e n t  r a t e p a y e r s  a n d  f u t u r e  r a t e p a y e r s  w h o  w i l l  a l s o
i *

16 . b e n e f i t  f r o m  t h o s e  e x p e n d i t u r e s .

17 .j M o r e o v e r ,  t h e  r a t e s  t h a t  e m e r g e  f r o m  t h i s  p r o c e s s  are

18 r e l a t i v e l y  s t a b l e ,  w h i c h  is an o f t e n  o v e r l o o k e d  b u t  f r e q u e n t l y
■.

19 i m p o r t a n t  c o n s i d e r a t i o n  for the  v a s t  m a j o r i t y  of  c o n s u m e r s  wh o

20 o p e r a t e  w i t h i n  f i x e d  i n c o m e s  a n d  f o r  w h o m  t h e  c u m u l a t i v e  t o ta l of
ji

2 1  m o n t h l y  u t i l i t y  p a y m e n t s  c o n s t i t u t e s  a s u b s t a n t i a l  b u d g e t  expense..

22 A l s o  no t to b e  m i n i m i z e d  is t h a t  u n d e r  the s t a n d a r d  r a t e m a k i n g  i

23 a p p r o a c h  u t i l i t i e s  h a v e  a c o n s i d e r a b l e  i n c e n t i v e  to m i n i m i z e

24 c o s t s ,  e i t h e r  to m a i n t a i n  p r o f i t s  or o f f s e t  o t h e r  r i s i n g  c o s t s  i

25 u n d e r  e x i s t i n g  r a t e s  and, t h e r e b y ,  to a v o i d  th e n e c e s s i t y  of s e e k -
i

26 ing rate  r e l i e f  in f o r m a l  r a t e  p r o c e e d i n g s  w i t h  t h e i r  u n l i m i t e d
il

27 , s c o p e  of r e v i e w  a n d  u n c e r t a i n  r e s u l t s .

28 S u r c h a r g e s ,  on  the c o n t r a r y ,  a r e  e r r a t i c  w h e n e v e r  t h e y
’ |

29 a r e  i n t e n d e d  to r e c o v e r  on  a m o n t h l y  b a s i s  v a r i a b l e  c u r r e n t  e x -  

3° p e n s e s .  E v e n  H E A ' s  s u g g e s t e d  m o n t h l y  lid of  $1 0 per  c a p i t a  d o e s

3 1 _________

32 6KUS CO,  it s h o u l d  be n o t e d ,  c o n t e n d s  in s u p p o r t  of its

U-83-74( 7 )/U - 8 3 - 7 9 (4)
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1  n o t  r e m o v e  t h e  p o t e n t i a l  o f  s i z a b l e  s w i n g s  in  u n c o n t r o l l a b l e  an d |

i. :
2 u n b u d g e t e d  u t i l i t y  b i l l i n g s .  M o r e o v e r ,  if t h e r e  a r e  s u b s t a n t i a l  '

3 a m o u n t s  t h a t  a r e  h e l d  b a c k  m o n t h l y  b e c a u s e  o f  t h e  $1 0 li d (an d if
I

4 it is p r o p e r  to c o n s i d e r  r e l o c a t i o n  e x p e n s e s  as c u r r e n t  a n d  n o t

5 : c a p i t a l  e x p e n s e s ) ,  t h e n  to t h a t  e x t e n t  t h e r e  is  a m i s m a t c h  in 
!l

6 p e r i o d s  f o r  i n c u r r i n g  a n d  p a y i n g  e x p e n s e s .
Ij

7,! T h e  M T A  p r o p o s a l  for a n n u a l  e s t i m a t e s  an d p r o s p e c t i v e.i:ii .

0 a d j u s t m e n t s  for  i n c u r r e d  d i f f e r e n t i a l s  d o e s  h a v e  the v i r t u e  o f
■i i• i ;

9 e l i m i n a t i n g  m o n t h - t o - m o n t h  sw in gs . H o w e v e r ,  it  d o e s  add  t h e  d i s -  ! 

1 ° a d v a n t a g e  of  r e q u i r i n g  t h e m u n i c i p a l  r a t e p a y e r  e a c h  m o n t h  to p a y  :

I
1 1  a n  a m o u n t  t h a t  is c o m p o s e d  e n t i r e l y  o f an e s t i m a t e d  a m o u n t  a d -  I

i

1 2 j u s t e d  f o r  a t r u e - u p  in a n o t h e r  y e a r ' s  e s t i m a t e ;  in o t h e r  w o r d s ,  a (

13 c h a r g e  n o t  r e f l e c t i n g  c u r r e n t  r e a l i t y ,  j

14'; A s  s u g g e s t e d ,  t h e r e  is a l s o  the i s s u e  of w h e t h e r  r e l o c a -

15 t i o n  e x p e n s e s ,  e v e n  u n d e r  a s u r c h a r g e ,  s h o u l d  b e r e c o v e r e d  o n  a n y

16 s o r t  of c u r r e n t  b a s i s .  A d m i t t e d l y ,  it is to  t h e  u t i l i t y ' s  a d v a n -

17 t a g e  to r e c o v e r  its e x p e n s e s  on  as c u r r e n t  a b a s i s  as p o s s i b l e .  |

18 H o w e v e r ,  r e l o c a t i o n  e x p e n s e s  r e p r e s e n t  l a b o r  a n d  m a t e r i a l s  a s s o -  ‘
I

19 c i a t e d  w i t h  p l a n t  t h a t  w i l l  t h e r e a f t e r  e n j o y  a f u l l  s e r v i c e  l i f e .  !
I

20 E v e n  u n d e r  a s u r c h a r g e  m e c h a n i s m ,  the  c u r r e n t  m u n i c i p a l  r a t e p a y e r  !j! i
21 s h o u l d  b e  e n t i t l e d  to a t e m p o r a l  a l l o c a t i o n  o f  s u c h  cost. W i t h  :i
22 r e s p e c t  t o  a p r o p e r l y  a l l o c a t e d  a m o u n t  to t h e  c u r r e n t  m u n i c i p a l

23 r a t e p a y e r ,  t h e r e  s h o u l d  a l s o  be a f u r t h e r  a l l o c a t i o n  w i t h i n  c l a s -
i •

24 se s  of m u n i c i p a l  u s e r s  as is d o n e  w i t h  o t h e r  c o m m o n  c u r r e n t  e x -

25
j.

26 I

!'
27 :

28 1

penses.

( c o n t i n u e d )

29 p r o p o s e d  M F R C A  in D o c k e t  U - 8 4 - 2 ,  t h a t  " . . . t h e s e  ( r e l o c a t i o n ]  c o s t s
c a n n o t  be  p r e d i c t e d  w i t h  a n y  d e g r e e  of a c c u r a c y . . . . "  K U S C O  T A  Let-|

3° ter No. 15. H E A  a l l e g e s  t h a t  a s of its f i l i n g ,  p r e s u m a b l y  n o t  I
i n c l u d i n g  the p a s t  c o n s t r u c t i o n  s e a s o n ,  it h a s  $ 2 0 0 , 0 0 0  in u n -

31 r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  that  it p r o p o s e s  to r e c o v e r  f r o m  !
K e n a i  s u b s c r i b e r s  u n d e r  its r e q u e s t e d  s u r c h a r g e .

32 ;

U - 8 3 - 7 4 (7)/ U - 8 3 - 7 9 (4)
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1

1 A d d i t i o n a l l y ,  n e i t h e r  H E A  n o r  M T A  a p p e a r s  to p r o p o s e  a

2 v i a b l e  m e t h o d  for n o t i c i n g  an d a l l o w i n g  th e p u b l i c  an d C o m m i s s i o n

3 to i n v e s t i g a t e  the a c c u r a c y  a n d  p r u d e n c e  of  a r e l o c a t i o n  e x p e n d i -

4 ture. M o r e o v e r ,  as a s u r c h a r g e  item, th e  s i t u a t i o n  w o u l d  b e  l a c k -

5 ing the t y p i c a l  d y n a m i c  for th e  u t i l i t y  to m i n i m i z e  c o s t s  o f  a re-

6 l o c a t i o n .  I n d e e d ,  t h e r e  c o u l d  be a d i s i n c e n t i v e  to the u t i l i t y ’s

7 .'exploring l a r g e r  r e c o n f i g u r a t i o n s  in t h e  e v e n t  of a m a n d a t e d  r e i m -
i|

3 b u r s e m e n t  in o r d e r  to a v oi d c o m p l i c a t i o n s ^  in d e t e r m i n i n g  p r o p e r

■i
3 a l l o c a t i o n s  to the  s u r c h a r g e  a c c o u n t .  T h i s  is n o t  to s u g g e s t  t h a t  

10 th e u t i l i t y ' s  n o r m a l  p r u d e n c e  or t h e  C o m m i s s i o n ' s  o w n  r e v i e w  e f -  

1 1 ; f o r t s  w o u l d  be i n e f f e c t i v e  c h e c k s ,  or t h a t  so me  s o r t  of n o t i c e

12 - p r o v i s i o n  c o u l d  n o t  be i n t e r w o v e n  i n t o  a n  M F R C A  s u r c h a r g e .  H o w -
ii

13 e ver , t h e  a d d e d  v a l u e  of a u t i l i t y ' s  t r a d i t i o n a l  i n c e n t i v e  to m i n -

14 i m i z e  c o s t  is n o t  a f ac t o r  t h a t  s h o u l d  be l i g h t l y  re m ov ed .

i i  i
15 in t h i s  c o n n e c t i o n ,  it  s h o u l d  be o b s e r v e d  t h a t  the  C o m -  ; 

♦

15 m i s s i o n  is not. c o n s i d e r i n g  s u r c h a r g e s  t h a t  p e r m i t  f l o w - t h r o u g h s  of

17 c h a n g e s  in w h o l e s a l e  p o w e r  c o s t s  or f u e l  co st s,  w h i c h  ar e  c o n c e d -  j
*i !; • •

18 e d l y  c u r r e n t  e x p e n s e s ,  e a s i l y  v e r i f i a b l e ,  c o m p a r a t i v e l y  u n a v o i d -  j
i*

19 a b l e  or u n m o d i f i a b l e ,  and r a t e a b l e  by u s a g e  ra th e r  t h a n  c u s t o m e r .
r .  ,

20 N o n e  of t h e s e  c o n s i d e r a t i o n s  a r e  p r e s e n t  in the p r o p o s e d  s u r -  j

2 1 ' c h a r g e s  for u n r e i m b u r s e d  r e l o c a t i o n s ,  so t h a t  a l l o w a n c e  of  p a s s -  (
•i i

22 t h r o u g h  m e c h a n i s m s  is not n e a r l y  as j u s t i f i a b l e .  M o r e o v e r ,  it

23 s h o u l d  n o t  be  f o r g o t t e n  t h a t  s u r c h a r g e s  e v e n  in fu el  and w h o l e s a l e

24 .power s i t u a t i o n s  are  no t w e l l  r e c e i v e d  o f late (if ev er) , p r i n c i -  ,
!» i

25 p a l l y  b e c a u s e  t h e i r  p r e s e n c e  r e d u c e s  i n c e n t i v e s  to m i n i m i z e  or  •

V !
26 o f f s e t  c o s t  i n c r e a s e s .  !

!i !
27 B e y o n d  t h e s e  n e g a t i v e  a s p e c t s  of s u r c h a r g e s  in g e n e r a l

i
28 an d r e c o v e r y  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  in p a r t i c u l a r ,

* i i
29 t h e r e  a r e  f u r t h e r  c o n s i d e r a t i o n s  u n d e r l y i n g  the e q u i t y  of r e c o v e r -

ii j
30 ing s u c h  e x p e n s e s  f r o m  the m u n i c i p a l  r a t e p a y e r  a l o n e  u n d e r  a n y  j

i

32
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|! . i
1 m e t h o d o l g y .  In o t h e r  w o r d s ,  it is n o t  e n t i r e l y  c l e a r  t h a t  a s s e s s -

2 . m e n t  of t h e  m u n i c i p a l  r a t e p a y e r  for s u c h  e x p e n s e s  is j u s t i f i e d
i

3 e v e n  u n d e r  c o s t - c a u s e r / c o s t - p a y e r  or  s i m i l a r  p r i n c i p l e s .  j
f

4 A s s u m i n g  t h e  p r o p r i e t y  of  m u n i c i p a l  m a n d a t i n g  o f  unreim-'
i

5 b u r s e d  r e l o c a t i o n s ,  al l  t h a t  h as  o c c u r r e d  is t h a t  t h e  u t i l i t y  h a s  j

6 b e e n  s u b j e c t e d  to a n  e x p e n s e  of u t i l i z a t i o n  of a n o t h e r ' s  rig ht-of-j
i
i! 1

7 i{ way. S u c h  a n e x p e n s e  c a n  r e a s o n a b l y  be v i e w e d  as t h e  q u i d  p r o  quo!
J* i

3 ■ for l a c k  o f  a n  i n i t i a l  or o n g o i n g  f e e  p a i d  by  t h e  u t i l i t y  to  p l a c eii !
9 it s f a c i l i t i e s  in t h e  r i g h t - o f - w a y  or even, u n t i l  s h o w n  to t h e  

!| |
1 0 c o n t r a r y ,  t h e  " b a l a n c e "  of c o m p e n s a t i o n  d u e  for a l e s s  t h a n  s u f f i -

- c i e n t  i n i t i a l  or o n g o i n g  f e e  t h a t  w o u l d  a s s u r e  s e c u r i t y  o f f a c i l i -

• i
1 2  '! ty p l a c e m e n t .

i| i

13 (! V i e w e d  in s u c h  a li g ht , t h e  e x p e n s e  of  u n r e i m b u r s e d

14 r e l o c a t i o n s  w i t h i n  a m u n i c i p a l i t y  d o e s  n o t  a p p e a r  as a p r a c t i c a lii I
15 and  p e r h a p s  a l s o  c o n c e p t u a l  m a t t e r  a n y  d i f f e r e n t  f r o m  th e  e x p e n s e s 1 

10 of e a s e m e n t  a c q u i s i t i o n  or c o m p l i a n c e ,  or e v e n  u n u s u a l  c o n s t r u c -

17 ; t i o n  or m a i n t e n a n c e  c i r c u m s t a n c e s ,  t h a t  the  u t i l i t y  w i l l  i n c u r

18 n o r m a l l y  in p r o v i d i n g  s e r v i c e  a n y w h e r e  in its s e r v i c e  a r e a ,  e v e n

19 o u t s i d e  m u n i c i p a l  b o u n d a r i e s .  T y p i c a l l y ,  h o w e v e r ,  t h e  u t i l i t y
i

20 d o e s  n o t  s e g r e g a t e  t h o s e  e x p e n s e s  w h e r e  i n c u r r e d  o u t s i d e  t h e  s e r -  |

2 1  v i c e  a r e a  ( u n l e s s  p a r t  of an a p p l i c a b l e  l i n e  e x t e n s i o n  p o l i c y )  and!

22 t h e r e b y  i n s u l a t e  t h e  m u n i c i p a l  s u b s c r i b e r  f r o m  r e s p o n s i b i l i t y  for

23. them. T h e r e f o r e ,  a g o o d  a r g u m e n t  e x i s t s  t h a t  a n y  c o s t  b u r d e n s
j i

24  ̂ a s so ci at e d,  w i t h  u t i l i z a t i o n  of m u n i c i p a l  r i g h t s - o f - w a y  s h o u l d  n o t

25^, be p a i d  fo r  by m u n i c i p a l  r e s i d e n t s  o n l y .

26 A d m i t t e d l y ,  a u t i l i t y  c a n  p r o t e c t  i t s e l f  in d e a l i n g  wi t h

| i .

27' p r i v a t e  i n d i v i d u a l s  a g a i n s t  e x c e s s i v e  e a s e m e n t  or u n u s u a l  c o n -
i

28 s t r u c t i o n  e x p e n s e s  t h r o u g h  i n v o c a t i o n  of e m i n e n t  d o m a i n  p o w e r s  or

29 a p p r o p r i a t e  l i n e  e x t e n s i o n  p o l i c i e s ,  w h i l e  u n r e i m b u r s e d  r e l o c a -

30 t i o n s  s e e m i n g l y  c a n n o t  be so l i m i t e d .  H o w e v e r ,  th is  is n o t  a 

31.

32
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1  s a t i s f a c t o r y  r e j o i n d e r  as  the  f a i r  v a l u e  of  e a s e m e n t s  n o t  i n c l u d e d

2 in  a l i n e  e x t e n s i o n  c h a r g e  or the p r u d e n t  e x p e n s e s  of e a s e m e n t

3 c o m p l i a n c e  and u n u s u a l  c o n s t r u c t i o n  or m a i n t e n a n c e  c i r c u m s t a n c e s

4 a r e  n o n e t h e l e s s  s h a r e d  b y  the m u n i c i p a l  r a t e p a y e r .  B y  t h e  s a m e

5 t o k e n ,  if l i a b i l i t y  fo r u n r e i m b u r s e d  r e l o c a t i o n s  is c o n s i d e r e d  as

6 m e r e l y  th e  r e a s o n a b l e  v a l u e  of the  r i g h t  to  l a y  f a c i l i t i e s  in

7 m u n i c i p a l  r i g h t s - o f - w a y ,  it s h o u l d  be s h a r e d  b y all c o n s u m e r s .

•!
3 .. M o r e o v e r ,  it w o u l d  n o t  be b e y o n d  p o s s i b i l i t y  for the C o m m i s s i o n ' s
•i

9 a i d  to be- i n v o k e d  u n d e r  A S  4 2 . 0 5 . 2 5 1  to r e s o l v e  d i s p u t e s  a s  to

ii
1 0 w h e t h e r  r e l o c a t i o n  e x p e n s e s  e x c e e d  a r e a s o n a b l e  v a l u e  for u s e  of

1 1  i m u n i c i p a l  r i g h t s - o f - w a y  t h a t  ye ar . A n t i c i p a t i n g  l a t e r  d i s c u s s i o n

•I
1 2  • h e r e i n ,  s u c h  a d e t e r m i n a t i o n  w o u l d  be o n  a b a s i s  c o m p a r a b l e  to an

i

1 3  e m i n e n t  d o m a i n  v a l u a t i o n  b e c a u s e  t h e  i s s u e  in t h a t  i n s t a n c e  w o u l d
i

14 be i n t he  n a t u r e  of a d e t e r m i n a t i o n  of the f a i r  m a r k e t  r e n t a l• i
:i

15 v a l u e  of  m u n i c i p a l  p r o p e r t i e s .
r

16 N o n e  o f the f o r e g o i n g  is to s u g g e s t  t h a t  a u t i l i t y  c o u l d

17 n o t  or s h o u l d  n o t  in a n  a p p r o p r i a t e  c a s e  f i l e  for s e p a r a t e  r a t e s

1 8 f o r  s u b s c r i b e r s  w i t h i n  an d  o u t s i d e  o f  m u n i c i p a l  b o u n d a r i e s .  H o w -
i

19 e v e r ,  f u n c t i o n a l  s e r v i c e  c l a s s e s  r a r e l y  f o l l o w  m u n i c i p a l  b o u n d a -

20 r i e s ,  a n d  th is  C o m m i s s i o n  g e n e r a l l y  e x h i b i t s  a p r e f e r e n c e  for

2 1  " p o s t a g e  s t a m p "  or c o m m o n  r a t e s  w i t h i n  a s i n g l e  s e r v i c e  a r e a .

22 H o w e v e r ,  in the a b s e n c e  o f  a f u l l  c o s t - o f - s e r v i c e  s t u d y  b a s e d  on

23 m u n i c i p a l / n o n m u n i c i p a l  d i v i s i o n s ,  it is d i f f i c u l t  to s e e  t h e  i

24 e q u i t y  in s i n g l i n g  o u t  th e i t e m  of u n r e i m b u r s e d  r e l o c a t i o n  e x -  *

25 p e n s e s  fo r s e l e c t i v e  r e c o v e r y  on  a t h e o r y  t h a t  n o t  to d o  so  w o u l d
«§ I

26 r e s u l t  in an  u n d u e  d i s c r i m i n a t i o n  a g a i n s t  or s u b s i d y  by  t h e  n o n -  j
I l

27 m u n i c i p a l  r a t e p a y e r  in f a v o r  of  the m u n i c i p a l  r a t e p a y e r .  S t a t e d

28 a l t e r n a t i v e l y ,  it is d i f f i c u l t  to c o n c l u d e  t h a t  the m u n i c i p a l
' f

29 r a t e p a y e r  is s u c h  a c o s t - c a u s e r  in t h i s  s i t u a t i o n  as to f a i r l y

30
l

31

32
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1 :! w a r r a n t  i m p o s i t i o n  o f  s o l e  r e s p o n s i b i l i t y  for  p a y m e n t  of  r e l o c a -

J L .  72 t i o n  e x p e n s e s .
I:

3 N
i!

T h i s  l a c k  o f  d e c i d e d  e q u i t y  in f a v o r  of r e s t r i c t e d  s u r -

4 c h a r g e  v e r s u s  g e n e r a l  r a t e  r e c o v e r y  for u n r e i m b u r s e d  r e l o c a t i o n

5 [j e x p e n s e s  is a l s o  d e m o n s t r a t e d  in a r e b u t t a l  f r o m  o t h e r  j u r i s d i c -

6 t i o n s  to a C o m m i s s i o n  p r e m i s e  in i n v i t i n g  t h e  s u r c h a r g e  f i l i n g s  in

Ji
7 ;j i t s  l e t t e r .  In t h a t  i n v i t a t i o n ,  on e i s s u e  t h a t  w a s  t h o u g h t  to re-ji
8 : q u i r e  f u t u r e  a t t e n t i o n  w a s  th e i n t e r c h a n g e a b i l i t y  b e t w e e n  r e l o c a -

I! '
9:1 t i o n  e x p e n s e s  an d  p e r m i t  f e es , w h i c h  are e x p r e s s l y  m e n t i o n e d  a s  a 

10 ;p o s s i b l e  s u r c h a r g e  i t e m  in  t h e  s t a tu te . A s s u m i n g  th e i d e n t i t y

1 1 ; w e r e  a d e q u a t e l y  e s t a b l i s h e d ,  it s e e m e d  d o u b t f u l  at  f i r s t  g l a n c e

ii i
1 2 i! t h a t  a n y  m e a n i n g f u l  o b s t a c l e  w o u l d  a p p e a r  to s u r c h a r g i n g  s u c hi! '
13 j| e x p e n s e s .  H o w e v e r ,  t h e  s t a t u t o r y  l a n g u a g e  e v e n  as to s u c h  f e e s  is

_ . Si . .
1 4 i p e r m i s s i v e ,  an d  t h e  l i m i t e d  e x p e r i e n c e  of o t h e r  j u r i s d i c t i o n s  in

!!
15 . h an dl in g s u c h  f r a n c h i s e  a n d  p e r m i t  fees  is n o t  c o n s i s t e n t .

•» !
{j |

1°!! In W a s h i n g t o n ,  f o r  i n s t a n c e ,  t h e c o u r t  r e v e r s e d  an  order.

1 7 o f  the  W a s h i n g t o n  D e p a r t m e n t  of  P u b l i c  S e r v i c e  r e q u i r i n g  a t e l e -  J

i! !
18 p h o n e  u t i l i t y  to i m p o s e  m u n i c i p a l  s u r c h a r g e s  to r e c o v e r  f r a n c h i s e  [

19: f e e s  e x a c t e d  by l o c a l  m u n i c i p a l i t i e s .  T h e  c o u r t  t h e r e  s t a t e d :

A  f r a n c h i s e  is "a s p e c i a l  p r i v i l e g e  c o n f e r r e d  b y t he  
|| g o v e r n m e n t  o n  a n  i n d i v i d u a l  or i n d i v i d u a l s  and w h i c h

d o e s  n o t  b e l o n g  t o t h e  c i t i z e n s  of the c o u n t r y  g e n e r a l  
ly, o f c o m m o n  r i g h t . "  37 C . J. S. , F r a n c h i s e  Par. 1, p. 142. 
S u c h  a f r a n c h i s e  a s  t h o s e  w i t h  w h i c h  we  a r e  h e r e  
c o n c e r n e d  is a c o n t r a c t  b e t w e e n  a m u n i c i p a l  c o r p o r a t i o n

2 1 !!

j!22 j; 
11

23 i;1
24 ’

25 j| T h e r e  is a l s o  a c o n t e n t i o n  n o t  e x p l i c i t l y  d e n o m i n a t e d  t h a t
t h e m u n i c i p a l  s u b s c r i b e r ,  if n o t  f u l l y  a c o s t - c a u s e r  of u n r e i m -

2 8 ; b u r s e d  r e l o c a t i o n  e x p e n s e s ,  is at l e a s t  a ’c o s t  c o n t r o l l e r '  a n d  j
b e n e f i c i a r y  w i t h  r e s p e c t  to s u c h  items. H o w e v e r ,  and  w i t h o u t

27 l e n g t h y  a n a l y s i s ,  it is d i f f i c u l t  to find  t h a t  the d e g r e e  of i
c o n t r o l  o v e r  m u n i c i p a l  a c t i o n s  w i t h  r e s p e c t  to i m p o s i t i o n  of

28 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  o b v i o u s l y  w a r r a n t s  s u r c h a r g i n g  i
m u n i c i p a l  s u b s c r i o e r s .  M o r e o v e r ,  even a l l o w i n g  full w e i g h t  to the;

2 9 c o n t r o l  a n d  b e n e f i t  n o t i o n s ,  this  o n l y  r a i s e s  a la r ge r is s u e .  If j 
a r a t e p a y e r  o w n s  p r o p e r t y  b e y o n d  his s e r v i c e  p r e m i s e s ,  is it r e a -  j

38 s o n a b l e  t h a t  he be r e q u i r e d  to g r a t u i t o u s l y  s u r r e n d e r  t h e v a l u e  of! 
an e a s e m e n t  t h e r e i n  as  a c o n d i t i o n  to e n j o y i n g  th e r i g h t  to u t i l i - ’

31. ty s e r v i c e ?  T h e  C o m m i s s i o n  c a n n o t  d i s p e l  the s e n s e  t h a t  n o t i o n s  
’ s u c h  as c o n t r o l  and  b e n e f i t  in this  c o n t e x t  m a s k  an e f f o r t  a t

32 s a n i t i z i n g  the p r o p o s i t i o n  t h a t  "two  w r o n g s  m a k e  a r i g h t . "

U-83-74(7 )/U-83-79( 4 )
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7

a n d  a p e r s o n  w h o  h a s  a p p l i e d  for l e a v e  to e n g a g e  in c e r­
t a i n  b u s i n e s s  o p e r a t i o n s  of a p u b l i c  n a t u r e  w i t h i n  the 
l i m i t s  o f  the m u n i c i p a l i t y .  F r a n c h i s e s  g r a n t e d  to 
r e s p o n d e n t  i n c l u d e  the r i g h t  to p l a c e  p o l e s ,  w i r e s  and 
c o n d u i t s  w i t h i n  the p u b l i c  s t r e e t s .  A n y  p e r s o n  d e s i r i n g  
s u c h  a f r a n c h i s e  m u s t  a p p l y  t h e r e f o r  to  t h e  m u n i c i p a l  
c o r p o r a t i o n .  If hi s  a p p l i c a t i o n  be  f a v o r a b l y  c o n­
s i d e r e d ,  a f r a n c h i s e  is o f f e r e d  u p o n  c e r t a i n  c o n d i t i o n s .  
T h i s  o f f e r  the a p p l i c a n t  m a y  a c c e p t  or r e f u s e .  If a c­
c e p t e d ,  the f r a n c h i s e  p r o v i s i o n s  b e c o m e  b i n d i n g  on all 
p e r s o n s  c o n c e r n e d ,  s a ve  as h e r e t o f o r e  n o t e d  as to p r o­
v i s i o n s  f i x i n g  r a t e s . . . .

';! It m i g h t  w e l l  be t h a t  r e s p o n d e n t  w o u l d  f i n d  it c o n v e n­
ts i e n t  to p r o c u r e  an e a s e m e n t  ove r pr i v a t  e~~p r o p e r  ty

o u t s i d e  t h e  m u n i c i p a l  l i m i t s ,  for t h e  p u r p o s e  of  p l a c i n g  
9"  i t s  p o l e s  a n d  wi res . M o n e y  p a i d  for s u c h  a n  e a s e m e n t
!l w o u l d  c e r t a i n l y  be p r o p e r l y  c l a s s e d  as  a n  o p e r a t i n g

10 ' e x p e n s e .  It s e e m s  r e a s o n a b l e  to c o n s i d e r  t h a t  p a y m e n t
''j of a c e r t a i n  p r o p o r t i o n  of r e s p o n d e n t ' s  g r o s s  i nc o m e

1 1  c o l l e c t e d  f r o m  ra te  p a y e r s  w i t h i n  th e  c i t y  l i m i t s  be
'j c o n s i d e r e d  as c o m p e n s a t i o n  for u s e  of s t r e e t s ,  if no

1 2  o t h e r  p r o v i s i o n  ha s  be en  m a d e  for th e  p a y m e n t  for the
>! p r i v i l e g e .  S u c h  f r a n c h i s e  p a y m e n t s ,  if c o n s i d e r e d  as

13  ̂  c o m p e n s a t i o n  for the us e of the s t r e e t s ,  w o u l d  be
p r o p e r l y  c l a s s e d  as a g e n e r a l  o p e r a t i n g  e x p e n s e .

14 _

^  II S t a t e  ex rel. P a c i f i c  T e l e p h o n e  & T e l e g r a p h  Co. v. D e p a r t m e n t  of

16

17

18

19

20 

2 1  

22
23 ,

24 :

25 

26 *1.1
27

‘P u b l i c  S e r v i c e , 142  P . 2d 498, 5 3 5 - 5 3 6  (Wash. 1 9 4 3 ) .  In sum, t h e
:I

W a s h i n g t o n  c o u r t  t h o u g h t  it no t  u n r e a s o n a b l e  to c o n c l u d e  t h a t  a 

v e r y  b r o a d  v i e w  o f the m a t t e r  c a n  e q u a t e  a f r a n c h i s e  fee an d e a s e­

m e n t  fe e  a s b o t h  b e i n g  an e x e r c i s e  b e t w e e n  a u t i l i t y  and p r o p e r t y  

o w n e r  in r e a c h i n g  an  a p p r a i s a l  of  p r o p e r t y  v a l u e  w h i c h ,  in tu rn,  

s h o u l d  r e c e i v e  c o n s i s t e n t  t r e a t m e n t  in r a t e m a k i n g .  Th e  c o u r t  did, 

h o w e v e r ,  a l l o w  m u n i c i p a l  t a x e s  to be r e c o v e r e d  o n l y  fr o m s u b­

s c r i b e r s  w i t h i n  the m u n i c i p a l i t y .  j

In Utah, on the o t h e r  hand, t h e  c o u r t  r e g i s t e r e d  b e -
ii

w i l d e r m e n t  a t  the W a s h i n g t o n  a p p r o a c h  a nd  in a p a i r  of c a s e s  c o n -  

f i r m e d  the  p r o p r i e t y  of c o n f i n i n g  r e c o v e r y  of  f r a n c h i s e  fees to
i
I

s u b s c r i b e r s  w i t h i n  the a s s e s s i n g  m u n i c i p a l i t y .  O g d e n  C i t y  v. j

j I

. P u b l i c  S e r v i c e  C o m m i s s i o n ,  260 P . 2d 751 ( C a se  I), 754 (Case II)
28 ,

( U t a h  1 9 5 3 ) .  T h e  c o u r t  t h e r e  s t a t e d :
29

3° T h e  q u e s t i o n  r e m a in s:  C a n  the C o m m i s s i o n  p e r m i t  a u t i l­
ity to c h a r g e  and bi ll  s u b s c r i b e r s  of an  a r e a ,  for p a y -

31 m e n t  of  i m p o s t s  on the c o m p a n y  l e v i e d  b y  l o c a l  g o v e r n­
m e n t a l  a u t h o r i t y  of that a r e a ?

32

U-83-74 ( 7 ) / U - 83-79(4)
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6 ’

7 :i

0

9 ..
I

10 . 

11 

12 :

13

14 •
■i

15 , 

1 6 j! 

17 :i

In a d i s t i n g u i s h a b l e  case, O g d e n  fi nd s s u p p o r t  for a 
n e g a t i v e  a n s w e r ,  and a n o t h e r  c a s e  a g r e e s  w h e r e  f r a n­
c h i s e s  o n l y  a r e  i n v o l v e d ,  bu t  d e s e r t s  h e r  an d s u p p o r t s  
t h e  C o m m i s s i o n ,  w h e r e  o t h e r  l e v i e s  ar e i m p o s e d , — a 
d i s t i n c t i o n  we  l o g i c a l l y  c a n n o t  p e r c e i v e ,  a l b e i t  t h e r e  
m a y  b e o n e .  But  c o m p e t e n t  and w e l l - r e a s o n e d  a u t h o r i t y  
a g r e e s  w i t h  t he  C o m m i s s i o n ,  a n d  c o n f o r m s  m o r e  n e a r l y  to  
t h e v i e w s  o f  t h i s  cou rt , p a r t i c u l a r l y  w h e r e ,  as h ere , 
e v e r - c h a n g i n g  a n d  p r o b a b l y  e v e r - i n c r e a s i n g  l o c a l  i m p o s t s  
a p p e a r  o n  th e  h o r i z o n  w h i c h  n e i t h e r  the  l e g i s l a t u r e  n o r  
t h e  c o m p a n y  to  d a t e  h a s  c o n t r o l l e d ,  and w h e r e ,  s h o u l d  w e  
c o n c l u d e  o t h e r w i s e ,  d i s c r i m i n a t i o n  w o u l d  f l u c t u a t e  in 
d i r e c t  p r o p o r t i o n  to th e a c t i o n s  of a m y r i a d  of l o c a l  
g o v e r n i n g  b o d i e s .  (Case I_.) ( F o o t n o t es o m i t t e d .  ) _________

;!

19 il
I?

20

260  P . 2d a t  753.

T h e  C o m p a n y ' s  p r e s i d e n t  a s s e r t e d  that in the p a s t ,  b e­
c a u s e  of  l o w e r  u n i t  o p e r a t i o n a l  co sts , d e n s e l y  p o p u l a t e d  
a r e a s  ( w h e r e  l o c a l  i m p o s i t i o n  g e n e r a l l y  p r e v a i l e d )  h a d  
b e n e f i t e d  o u t l y i n g  a r e a s  h a v i n g  no  i m p o s i t i o n s ,  s i n c e  
r a t e s  f o r  l i k e  s e r v i c e  w e r e  th e same, s t a t e w i d e ,  i r r e­
s p e c t i v e  o f  r e s i d e n c e  in or o u t  of a l o c a l  i m p o s i t i o n  
a r e a ,  w h i c h ,  in r e v e r s e ,  r e p r e s e n t e d  a d i s c r i m i n a t i o n  
a g a i n s t  u s e r s  in the a r e a s  w h e r e  su c h i m p o s i t i o n s  e x­
i s t e d .  T h e  a r g u m e n t  is s u g g e s t e d  that  th e  l o c a l  i m p o s t s  
t e n d  to l e s s e n  or n e u t r a l i z e  t he  d i s c i m i n a t i o n  a g a i n s t  
s u b s c r i b e r s  in n o n - i m p o s i t i o n  c o m m u n i t i e s .  B u t  n e u t r a­
l i z i n g  o n e  d i s c r i m i n a t i o n  by i n c r e a s i n g  a n o t h e r  is n o  
a n s w e r .  P u b l i c  p o l i c y  s e e k s  th e  e l i m i n a t i o n  of  as m a n y  
d i s c r i m i n a t i o n s  as p o s s i b l e  in a f i e l d  w h e r e  t o t a l  e l i­
m i n a t i o n  t h e r e o f  is d i f f i c u l t  or i m p o s s i b l e  of a c h i e v e­
m e n t .  I f  t h e  d i s c r i m i n a t i o n  a d v e r t e d  to e x i s t s  in fa ct,  
it is fo r  t h e  C o m m i s s i o n  to h e l p  w r i t e  it s o b i t u a r y ,  
r a t h e r  t h a n  to c a n c e l  its e f f e c t i v e n e s s  b y  p e r m i t t i n g  
th e c r e a t i o n  or p e r s i s t e n c e  in b e i n g  of a n o t h e r .  (C ase
n . )

260 P . 2d  a t  755.

21;* T h u s ,  e v e n  if the i n t e r c h a r  l e a b i l i t y  of a n n u a l  m un i c i p a l ,

22 c h a r g e s  a n d  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  is a c c e p t e d ,  t h e r e  isi

23 n o t  c l e a r  g u i d a n c e  f r o m  t h a t  p r o p o s i t i o n  a l o n e  as to h o w  s u c h
I* ;I i

24 \ e x p e n s e s  s h o u l d  be  r e c o v e r e d .  i
I! ij» .  !

z:>ji T h e  f o r e g o i n g  r e v i e w  of  t h e  d i s a d v a n t a g e s  to be e x p e r i -  j

26 e n c e d  b y  r a t e p a y e r s  u n d e r  s u r c h a r g e s  in g e n e r a l  and  for r e c o v e r y
i

27 of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  in p a r t i c u l a r ,  c o u p l e d  w i t h
i I

28 the q u e s t i o n  o f  f a i r n e s s  in an y e v e n t  of s i n g l i n g  o u t  s u c h  e x -
i

29 p e n s e s  f o r  r e c o v e r y  f r o m  m u n i c i p a l  s u b s c r i b e r s  al on e ,  is i n t e n d e d

3° to e s t a b l i s h  o n l y  t h a t  the p r o p o s e d  s u r c h a r g e s  ar e  n o t  the e m i -  i

3 1 - n e n t l y  e q u i t a b l e  v e h i c l e s  they a p p e a r e d  to be i n i t i a l l y .  N o n e -

32 t h e l e s s ,  the  C o m m i s s i o n  is no t i n t e n d i n g  at t hi s p o i n t  to r u l e  on

U- 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4 )
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1

^ the  c i r c u m s t a n c e s  u n d e r  w h i c h  a s u r c h a r g e  m i g h t  be a p p r o p r i a t e .

2 T h e r e  a r e  i n e q u i t i e s  in v i s i t i n g  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s
i .

3 o n  the g e n e r a l  r a t e p a y e r  as w e l l  as the s u b s t a n t i a l  p o l i c y  c o n -

4 s i d e r a t i o n  of  n o t  a d o p t i n g  an a p p r o a c h  t h a t  e n c o u r a g e s  a l l  m u n i c i -

5 p a l i t i e s  to p a s s  e x p e n s e s  to u t i l i t i e s  t h a t  w i l l  i n c r e a s e  u t i l i t y

6 -rates to all.  N o r  a r e  th e f u l l  r a n g e  of  o b s t a c l e s  p o s t u l a t e d  h e r e
ii

7 a p p l i c a b l e  to s u r c h a r g e s  for i t e m s  o t h e r  t h a n  r e l o c a t i o n  e x p e n s e s .
: i
ii

0 I n d e e d ,  t h e  C o m m i s s i o n  c o u l d  be o v e r s t a t i n g  at l e a s t  s o m e  c o n c e r n s  

i|
9 i n  the  f o r e g o i n g  a n a l y s i s .  H o w e v e r ,  t h i s  a n a l y s i s  d o e s  i l l u s t r a t e

10 the  c o n c e r n s  on b e h a l f  of the m u n i c i p a l  s u b s c r i b e r  w i t h  t h e  p r o -
i

1 1  p o s e d  s u r c h a r g e s  t h a t  m o v e d  the C o m m i s s i o n  to r e e x a m i n e  A S  4 2 . 0 5 . -
i j

1 2 25 1  and u l t i m a t e l y  c o n c l u d e  t h a t  an  e x p e n s e  to be s u r c h a r g e d  to
ii

1 3 " m u n i c i p a l  r a t e p a y e r s  m u s t  f i r s t  be r e a s o n a b l e  u n d e r  t h e  s t a t u t e .
it ' J

14 (c) R e a s o n a b l e n e s s  o f  U n r e i m b u r s e d  R e l o c a t i o n s

;| # •
1 5  (i) B e n e f i t / B u r d e n  S t a n d a r d  i

'• i*. *

16 T h e  C o m m i s s i o n  m u s t  f i r s t  c o n s i d e r  the c r i t e r i a  for a D -
!

1 7 p r a i s i n g  r e a s o n a b l e n e s s  u n d e r  AS  4 2 . 0 5 . 2 5 1 .  T h e  p r i m a r y  g u i d e

18 t h a t  p e r m e a t e s  a l l  C o m m i s s i o n  d e c i s i o n m a k i n g  u n d e r  A S  4 2 . 0 5  is i
i!

1 9 p r o t e c t i o n  of  t h e  l e g i t i m a t e  i n t e r e s t s  o f  u t i l i t y  r a t e p a y e r s ,  an d
r

20 t h e r e  is n o r e a s o n  for n o t  e m p l o y i n g  the  s a m e  g u i d e  in a p p r o a c h i n g  
!•

2 1 a n  i ss ue o f r e a s o n a b l e n e s s  w i t h  r e s p e c t  to m u n i c i p a l  a c t i o n s .

■I ,

22 For p r e s e n t  p u r p o s e s ,  t h e s e  l e g i t i m a t e  i n t e r e s t s  c a n  be ■

23 a b s t r a c t e d  f r o m  A S  4 2 . 0 5  as, s i m p l y ,  e n s u r i n g  that the  r a t e p a y e r
ji

24 p a y s  no m o r e  t h a n  r e a s o n a b l e  o p e r a t i n g  e x p e n s e s  an d the  f a i r  v a l u e

j!
25 o f  us ed  a n d  u s e f u l  p l a n t  e m p l o y e d  in th e p r o v i s i o n  o f s a f e  and

|i
26 a d e q u a t e  u t i l i t y  s e r v i c e .  In s h o r t ,  the u l t i m a t e  c o n c e r n  in a n yii
27 e v e n t  is t h a t  the r a t e p a y e r  in u t i l i t y  r a t e s  p a y s  no  m o r e  t h a n

28 f a i r  v a l u e  for a b e n e f i t  r e c e i v e d  or b u r d e n  g e n e r a t e d  by the
i
M )

29 u t i l i t y  in the o r d i n a r y  c o u r s e  of d e l i v e r i n g  r e a s o n a b l y  a d e q u a t e

•I . 8
30 s e r v i c e .ii
3  1 __________ :__________

«
8

32 It s h o u l d  be n o t e d  that thi s b e n e f i t / b u r d e n  t e s t  is o n l y  o n e

:• I

i

U - 8 3 - 7 4 (7 J / U - 8 3 - 7 9 I  4)
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1

1 A p p l y i n g  t h i s  t e s t  of  r e a s o n a b l e n e s s  in the  c o n t e x t  o f a

2 m u n i c i p a l  p r a c t i c e  of  d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  i r r e s p e c - '
i

3 t i v e  of an y  u t i l i t y  f a u l t ,  th e  e x p e n s e s  of w h i c h  m u s t  t h e n  be  !
;; I

4 r e c o u p e d  f r o m  c u s t o m e r s ,  th e  q u e s t i o n  is w h e t h e r  t h e r e  is a r a -
• i

S . t i o n a l  or s u b s t a n t i a l  c o n n e c t i o n  b e t w e e n  p a y m e n t  o f s u c h  e x p e n s e s

6 b y  r a t e p a y e r s  a n d c o g n i z a b l e  b e n e f i t  r e c e i v e d  or b u r d e n  o c c a s i o n e dii
7 ..by t h e  u t i l i t y  i n t h e  o r d i n a r y  c o u r s e  of  p r o v i d i n g  u t i l i t y  s e r v i c e

i:
8 ;to t h e  r a t e p a y e r .  If so, t h e n  th e  p r a c t i c e  is r e a s o n a b l e  w i t h

9 ' p e r h a p s  o n l y  a s e c o n d a r y  q u e s t i o n  o f i n s u r i n g  t h a t  the e x p e n s e s  

i!
10 a r e  c a l c u l a t e d  to be c o m m e n s u r a t e  to t h e  r e a s o n a b l y  r e l a t e d  b e n e -  

31 ii±x tfit or harm. If n o t  so  r e l a t e d ,  t he n,  as to t h o s e  u t i l i t i e s '
11 *

3-2 ' r a t e p a y e r s  w h i c h  t h e  C o m m i s s i o n  is c h a r g e d  to p r o t e c t  u n d e r  A S 

3-3 4 2 . 0 5 ,  the C o m m i s s i o n  m u s t  d e c l a r e  m u n i c i p a l  e f f o r t s  to d i r e c t

I

14 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  as u n r e a s o n a b l e  w i t h i n  t h e

13 c o n t e m p l a t i o n  of A S  4 2 . 0 5 . 2 5 1 .

in d e t e r m i n i n g  w h e t h e r  or n o t  the  c o m m o n  l a w  r u l e  s a t i s -  

I 7 f i e s  the b e n e f i t / b u r d e n  test, it is r e l e v a n t  to e x a m i n e  t h e  h i s -  

18■t o r i c a l  j u s t i f i c a t i o n  for u n r e i m b u r s e d  r e l o c a t i o n  c h a r g e s .  T h e r e
i 1

19 a p p e a r s  to h a v e  b e e n  a n  e v o l u t i o n  in j u d i c i a l  o p i n i o n  o n  t h e  s u b -

20 j ec t. T h e  c o u r t  in B a l t i m o r e  G a s  a n d  E l e c t r i c  Co. v. S t a t e  R o a d s

2 1 C o m m i s s i o n , 134  A . 2d 3 1 2  (Md. 1 9 5 7 ) ,  h a d  b e f o r e  it a r e q u e s t  by

2 2 ,,the u t i l i t y  for r e l o c a t i o n  e x p e n s e s  i n c i d e n t  to the c o m m i s s i o n ' s  

2 3 . c o n s t r u c t i o n  of a t u n n e l .  In o r d e r i n g  c o m p e n s a t i o n  u n d e r  t h e

2 4 t h e o r y  t h a t  the s t a t u t o r y  s c h e m e  c r e a t i n g  and e m p o w e r i n g  th e  c o m -  

23 m i s s i o n  ha d a b r o g a t e d  the  c o m m o n  l a w  r u l e  th a t a p u b l i c  u t i l i t y

2 6 . m u s t  r e l o c a t e  f a c i l i t i e s  in p u b l i c  w a y s  at its own e x p e n s e  it m a d e

27 '

28 • (^ c o n t i n u e d )

29 t e s t  of r e a s o n a b l e n e s s  u n d e r  the s t a t u t e .  A S  4 2 . 0 5 . 2 5 1  a l s o  
c o n t e m p l a t e s  t h a t  a c h a l l e n g e d  m u n i c i p a l  p r a c t i c e  no t  d i s c r i m i n a t e ;

3 a m o n g  or a g a i n s t  u t i l i t i e s ,  and t h i s  a s p e c t  w i l l  a l s o  be e x a m i n e d  !
in the n e x t  s e c t i o n .  i

31. 1
! I

32 !
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1

1 n e c e s s a r y  by i m p r o v e m e n t s  or e x t e n s i o n s  of t h e r o a d  s y s t e m ,  the

10

2 C o u r t  s t a t e d :

3 T h e  C o m m i s s i o n  a n d  t h e  C o m p a n y  a g r e e  t h a t  t h e c o n t r o l­
li n g  p a r t  of the s t a t u t e  is the p a r a g r a p h  of  Se c . 12 0

4 r e a d i n g :  'All p r i v a t e  p r o p e r t y  d a m a g e d  or d e s t r o y e d  in
c a r r y i n g  o u t  the p o w e r s  g r a n t e d  by t h i s  s u b - t i t l e  s h a l l

5 be r e s t o r e d  or r e p a i r e d  an d  p l a c e d  in i t s  o r i g i n a l
c o n d i t i o n  as n e a r l y  as p r a c t i c a b l e  or a d e q u a t e  c o m p e n s a­

te t i o n  m a d e  t h e r e f o r  * * * . 1:

-7 * * * *
•i

^ T h e  C o m m i s s i o n  c o n c e d e s  t h a t  if p r i v a t e  p r o p e r t y ,  o t h e r
t h a n  t h a t  of a u t i l i t y ,  l o c a t e d  in, on  or  u n d e r  S t a t e  

9 o w n e d  l and , is d a m a g e d  b u t  n ot  t a k e n  in the  c o u r s e  of
t h e b u i l d i n g  of a b r i d g e ,  m o t o r w a y  or t u n n e l ,  Se c . 1 2 0  
r e q u i r e s  th e  p a y m e n t  of  c o m p e n s a t i o n  for th e  d a m a g e s  
t h a t  o t h e r w i s e  w o u l d  be i n c i d e n t a l  or c o n s e q u e n t i a l  a n d  
so, d a m n u m  a b s q u e  i n j u r i a . Its e a r n e s t  a r g u m e n t  is t h a t  
t h e r e  is a f u n d a m e n t a l  d i f f e r e n c e  b e t w e e n  s t a t u t e s ,  o n

12 the one  h a n d ,  t h a t  m e r e l y  e x t e n d  to o w n e r s  of p r o p e r t y  
d a m a g e d  c o n s e q u e n t i a l l y ,  an d  n o t  d i r e c t l y ,  t h e  r i g h t  to

13 c o m p e n s a t i o n  e n j o y e d  by o w n e r s  of p r o p e r t y  t a k e n ,  and  
s t a t u t e s ,  o n  the  o t h e r  'w hi c h  d e n y  to t h e  S t a t e  the

14 p o l i c e  p o w e r  w i t h  r e s p e c t  to p u b l i c  u t i l i t y  f a c i l i t i e s
l o c a t e d  o n  t h e  p u b l i c  d o m a i n  * * *.'

15 r
* * * *

16

T h e r e  is no e s o t e r i c  or s a c r e d  d i f f e r e n c e — if t h e r e  is
1? an y  s i g n i f i c a n t  d i f f e r e n c e — b e t w e e n  the  p o l i c e  p o w e r  of

th e S t a t e  to i n j u r e  t h e  r i g h t s  of p r o p e r t y  of a u t i l i t y  
w i t h o u t  p a y i n g  f or  the i n j u r y  a n d  t h e S t a t e ' s  p o w e r  to 
so i n j u r e  t h e  r i g h t s  of p r o p e r t y  of e v e r y  o t h e r  o w n e r .

19 C a s e s  t h a t  h a v e  i m p o s e d  th e c o m m o n  l a w  b u r d e n  on the
u t i l i t y  s o m e t i m e s  h a v e  r e l i e d  o n  an i m p l i e d  l i m i t a t i o n  
or c o n d i t i o n  t h a t  t h e  c o m p a n y  w i l l  m o v e  its f a c i l i t i e s  
at it s o w n  e x p e n s e  if the  p u b l i c  i n t e r e s t  r e q u i r e s

21 m o v i n g  but,  a s we s e e  it, the b e d r o c k  b a s i s  for th e  p o ­
li c e  p o w e r  to r e q u i r e  the m o v i n g  of u t i l i t y  f a c i l i t i e s

22 w i t h o u t  p a y i n g  c o m p e n s a t i o n ,  is th at  the S t a t e  d o e s  n o t
t a k e  p r o p e r t y  w i t h i n  t h e m e a n i n g  of the C o n s t i t u t i o n

23 and, t h e r e f o r e ,  is n o t  r e q u i r e d  to pay. B e c a u s e  it h a s
no t  t a k e n  t h e  p r o p e r t y ,  th e d a m a g e  to the o w n e r  is c o n­
s e q u e n t i a l  or i n c i d e n t a l ,  j u s t  as is th e d a m a g e  to o n e  
a b u t t i n g  the n e w l y  b u i l t  or i m p r o v e d  ro ad  or b r i d g e

25 w h o s e  p r o p e r t y  is n o t  t a k e n  but m e r e l y  d a m a g e d .  In b o t h
c a s e s  th e c o m m o n  l a w  ru l e has b e e n  th at  the l o s s  to the

26 o w n e r  w a s  d a m n u m  a b s q u e  i n j u r i a .

27 Id. at 3 1 4 - 3 1 5 ,  316, 318.

2® ; T h e  c o u r t  w e n t  o n  to c i t e  b o t h  its own  e a r l i e r  d e c i s i o n
.1

29

18

20

24

30

31

32

a n d  that of the N e w  Y o r k  C o u r t  in In re G i l l e n  P l a c e , 106 N . E . 2 d
i t

897, 900 (N.Y. 1 9 5 2 ) ,  for the p r o p o s i t i o n  th at  a u t i l i t y  l a y i n g
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VV. v  f,

r c

i  .1
f a c i l i t i e s  p u r s u a n t  t o f r a n c h i s e  h a s  a n  " i n c o r p o r e a l  h e r e d i t a m e n t "

2 j 
or p r o p e r t y  i n t e r e s t  in t h e  n a t u r e  of a n  e a s e m e n t  w h i c h  is a s u f -  .

3
f i c i e n t  p r o p e r t y  i n t e r e s t  for c o m p e n s a t i o n  u n d e r  t h e  s t a t u t e  in ,

4 g 
t h e  e v e n t  of d a m a g e .

5
As a l s o  s t a t e d  by  th e M a r y l a n d  c o u r t ,  t h e  c o m m o n  l a w

,, r u l e  h a s  a l t e r n a t i v e l y  b e e n  j u s t i f i e d  as  an " i m p l i e d  l i m i t a t i o n  or

7 | j
!! c o n d i t i o n "  o n  u t i l i z a t i o n  of m u n i c i p a l  s t r e e t s .  T h i s  a p p e a r s  to i

9 !

; be a r e f e r e n c e  t o  th e e a r l i e r  o b s e r v e d  v i e w  of  M c Q u i l l i n  (see pp.

10 ij

11 

12 •

13

14

15

16

17

18

19

20 

21
si

22 ;
i.

23

24 !
*

25

26

27

28

29

30

31

32

T h e  M a r y l a n d  C o u r t  h a d a l s o  d i s c u s s e d  th e  N e w  Y o r k  a p p r o a c h ,  
in w h i c h  the c o m m o n  l a w  ru le  is s t a t e d  as d e n y i n g  r e i m b u r s e m e n t  
fo r  r e l o c a t i o n s  d i r e c t e d  p u r s u a n t  t o  th e  g o v e r n m e n t a l  p o w e r s  o f  a 
m u n i c i p a l i t y  but a l l o w i n g  r e i m b u r s e m e n t  if t h e  r e l o c a t i o n s  a r e  
r e q u i r e d  to a c c o m m o d a t e  e i t h e r  a p r o p r i e t a r y  a c t i v i t y  of the 
m u n i c i p a l i t y  or a n o t h e r  u t i l i t y ' s  u s e  o f  the s t r e e t s .  T h e  m o s t  
s i g n i f i c a n t  a s p e c t  of the N e w  Y o r k  a p p r o a c h  a p p e a r s  t o  be the 
j u d i c i a l  r e l u c t a n c e ,  a b s e n t  the c l e a r e s t  l e g i s l a t i v e  s t a t e m e n t  
p o s s i b l e ,  to c o n s t r u e  s t a t u t o r y  l a n g u a g e  as s u f f i c i e n t l y  b r o a d  to 
a b r o g a t e  the c o m m o n  l a w  r u l e  a n d  p r o t e c t  a u t i l i t y ' s  i n t e r e s t s  in ! 
• f a c i l i t i e s  l a i d  i n  p u b l i c  r i g h t s - o f - w a y .  M a r y l a n d  d i s a g r e e d  w i t h  : 
s u c h  a r e s t r i c t i v e  i n t e r p r e t a t i o n  a n d  f u r t h e r  s u g g e s t e d  t h a t  N e w  j 
Y o r k  m i g h t  h a v e  a b a n d o n e d  this  a p p r o a c h  In r e  G i l l e n  P l a c e , i n  ! 
w h i c h  c o m p e n s a t i o n  w a s  a l l o w e d  for u t i l i t y  r e l o c a c t i o n  i n c i d e n t  to 
c o n s t r u c t i o n  of a m u n i c i p a l  bu s g a r a g e  an d s h o p ,  o n  t h e  t h e o r i e s  i 
t h a t  the  a c t i v i t y  wa s  p r o p r i e t a r y  a nd , in a n y  e v e n t ,  the u t i l i t y ' s  
i n t e r e s t s  w e r e  c o m p e n s a b l e  as e l i g i b l e  s u b s u r f a c e  s t r u c t u r e s  under; 
the c o n d e m n a t i o n  s t a t u t e  i n v o l v e d .  T h e  M a r y l a n d  C o u r t  o b s e r v e d  
t h a t  J u d g e  Fuld, w h o  h a d  a u t h o r e d  a p r e v i o u s  s i g n i f i c a n t  o p i n i o n  J 
in N e w  Y o r k  s u p p o r t i n g  a r e s t r i c t i v e  c o n s t r u c t i o n  a p p r o a c h ,  h a d  • 
d i s s e n t e d  v i g o r o u s l y .  C o n t r a r y  to the M a r y l a n d  C o u r t ' s  p r e d i c­
tio n ,  N e w  Y o r k  d i d  n o t  c o n t i n u e  its a r g u a b l y  t e n t a t i v e  s t e p  t o w a r d  
l i b e r a l i z a t i o n  o f  its a p p r o a c h  in t h e  s u b s e q u e n t  d e c i s i o n  of 
C o n s o l i d a t e d  E d i s o n  C o m p a n y  of N e w  Y o r k  v. L i n d s a y , 2 4 8  N . E . 2 d  150 
(N.Y. 19 6 9) , in w h i c h  J u d g e  Fuld, w r i t i n g  fo r  t h e  m a j o r i t y ,  d e n i e d  
c o m p e n s a t i o n ,  h o l d i n g  t h a t  In re G i l l e n  P l a c e  m u s t  be s t r i c t l y  
c o n f i n e d  to its f a c t s .  T h e  c o m m c n  l a w  r u l e  a l l o w s  e x c e p t i o n s ,  
e s s e n t i a l l y ,  o n l y  w h e n  the m u n i c i p a l i t y  'g oes i n t o  b u s i n e s s  f or  
it se lf ,'  and l e g i s l a t i v e  a b r o g a t i o n  of the r u l e  t o  th e  b e n e f i t  of 
u t i l i t i e s  m u s t  be v e r y  clear. U n d e r  the s t a t u t e s  i n v o l v e d  in that! 
c a s e ,  a u t i l i t y ' s  s u b s u r f a c e  r i g h t s  w e r e  n o t  i n t e n d e d  to be c o m -  j 
p e n s a b l e .  T h e  p o l i c y  b a s i s  for the a t t i t u d e  s e e m s  to be t h a t  so 
l o n g  as the u t i l i t y  d i d  n o t  p a y  the c i t y  a n y  m o n e y  for  s t r e e t  use,; 
it s h o u l d  not be c o m p e n s a t e d  for a r e l o c a t i o n  u n l e s s  the r e l o c a­
tio n  is r e q u i r e d  by  a n o t h e r  u t i l i t y  or the c i t y  i n c i d e n t  to t h e  
g e n e r a t i o n  of r e v e n u e s .  C o n s o l i d a t e d  E d i s o n  C o m p a n y , 248 N . E . 2 d  
a t  153.
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1 3-4  of this O r d e r )  w h i c h  c o n s i d e r s  the c o m m o n  l a w  r u l e  as an  i m -

2 p l i e d  c o n d i t i o n  o f  f r a n c h i s e s  u n l e s s  e x p r e s s l y  d i s c l a i m e d .  In

3 t h i s  c o n n e c t i o n ,  it s h o u l d  a l s o  be o b s e r v e d  t h a t  a f r a n c h i s e  is

4 d e f i n e d  as f o l l o w s :

5 in A m e r i c a n  l a w ,  a f r a n c h i s e  is d e f i n e d  as a s p e c i a l  
p r i v i l e g e  c o n f e r r e d  b y  t h e  g o v e r n m e n t  o n  i n d i v i d u a l s  or

6 c o r p o r a t i o n s  a n d  w h i c h  d o e s  n o t  b e l o n g  to t h e  c i t i z e n s  
of a c o u n t r y  g e n e r a l l y  by  c o m m o n  right, a n d  it is i m m a -

7 .f te ri a l  w h e t h e r  t h e  g r a n t  is m a d e  d i r e c t  by  t h e  l e g i s l a -
;! t u r e  or by a m u n i c i p a l i t y  to w h o m  the p o w e r  is d e l e -

3 ' gated.

9 I d . ,  S e c . - 3 4 . 0 3  a t  9 . M c Q u i l l i n  is in e s s e n c e  s t a t i n g  t h a t  a m u -  

, •’!
10 n i c i p a L i t y ' s  r i g h t  to m a n d a t e  u n r e i m b u r s e d  r e l o c a t i o n s  is an a s -

!

p e c t  of its r i g h t  to p r o h i b i t  en try .
•\

I 2 • W h i l e  t h e  s i g n i f i c a n c e  u n d e r  A l a s k a  l a w  of b o t h  the

;j f r a n c h i s e  ana c o n d e m n a t i o n  a p p r o a c h e s  to u n r e i m b u r s e d  r e l o c a t i o n s  

1^ w i l l  be e x p l o r e d  f u r t h e r  a t  a l a t e r  poi nt,  t he  a b o v e  v i e w s  of the

-1--3 s o u r c e  o f  the c o m m o n  l a w  r u l e  a p p e a r  to r e f l e c t  o n e  i m m e d i a t e l y
♦

16 =j r e l e v a n t  point: N o w h e r e  is the  rule j u s t i f i e d  o n  a t h e o r y  t h a t

17 jj i t s  i n v o c a t i o n  is i n t e n d e d  to c o m p e n s a t e  for a b u r d e n  i m p o s e d  by
t •

18 . n o r m a l  u t i l i t y  o p e r a t i o n s  or a b e n e f i t  r e c e i v e d  b y  t h e u t i l i t y  i n
if

19 its  n o r m a l  o p e r a t i o n s .  R a t h e r ,  the unreirabursed r e l o c a t i o n  e x-

20 p e n s e s  ar e  i n c u r r e d  p r i m a r i l y ,  if n o t  e x c l u s i v e l y ,  b e c a u s e  of a 

2 1 1 r o a d  or o th er c i v i c  p r o j e c t  of a m u n i c i p a l i t y  w h o s e  o c c u r r e n c e ,

22 t i m i n g ,  e xt e n t ,  a n d  n a t u r e  are t o t a l l y  a t  the d i s c r e t i o n  o f  the
I *

23 m u n i c i p a l i t y  and i r r e s p e c t i v e  of a n y  p a r t i c u l a r  u t i l i t y  a c t i v i t y

24 w i t h i n  the a f f e c t e d  r i g h t - o f - w a y .  C o n s e q u e n t l y ,  u n d e r  the b e n e -

25 ;i f i t / b u r d e n  t e s t  o f  r e a s o n a b l e n e s s ,  t h e  e x p e n s e s  fo r u n r e i m b u r s e d
I'

25 r e l o c a t i o n s  c a n n o t  be p a s s e d  on to th e  u t i l i t y ' s  c u s t o m e r s  as a
ji

27 ; r e a s o n a b l e  e x c h a n g e  for a b e n e f i t  r e c e i v e d  or b u r d e n  c a u s e d  by a
I

28 u t i l i t y  to the  m u n i c i p a l i t y  in the o r d i n a r y  c o u r s e  of the u t i l i -
il

29 . t y ' s  no rma l o p e r a t i o n s .

Ii
30 t I m p l i c i t  in the f o r e g o i n g  is a f u r t h e r  c o n c l u s i o n  t h a t

•I

21 •: u n r e i m b u r s e d  r e l o c a t i o n s  c a n n o t  be j u s t i f i e d  as a s p e c i e s  or 

32
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1 a l t e r n a t i v e  m a n i f e s t a t i o n  of a f r a n c h i s e ,  p e r m i t ,  or l i c e n s e  f e e  ,

2 1 e x a c t e d  in e x c h a n g e  fo r  t h e  r ig ht  t o  e n g a g e  in a u t i l i t y  e n t e r -  j
*•i ,

3 p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s ,  o r  at  l e a s t  to use m u n i c i p a l

4 r i g h t s - o f - w a y  in t h e  c o n d u c t  of t h a t  e n t e r p r i s e  w i t h i n  m u n i c i p a l

5 b o u n d a r i e s .  W h e t h e r  d e n o m i n a t e d  t h e  f r a n c h i s e ,  p e r m i t ,  or l i c e n s e

6 a u t h o r i t y  (and th e  t e r m s  f r e q u e n t l y  a p p e a r  i n t e r c h a n g e a b l e ) ,  t h e
i;

7 m u n i c i p a l  r i g h t  to  s p e c i a l  m o n e t a r y  e x a c t i o n s  f r o m  a u t i l i t y  s e e m s

.  ii
« to  be  p r e m i s e d  on e i t h e r  t h e " r e g u l a t o r y "  p o w e r  of the m u n i c i p a l i -
M

9 t y  to  r e a s o n a b l y  r e g u l a t e  th e e n t r y  a n d  c o n d u c t  of e n t e m r i s e s

,  ii
10 a f f e c t i n g  the p u b l i c  i n t e r e s t  and t o  be  c o m p e n s a t e d  for t h e  u c- 

lljjtivity, o r  t h e  " o w n e r s h i p "  p o w e r  of a m u n i c i p a l i t y  to d e n y  us e o f  1

-L /‘:its r i g h t s - o f - w a y  to p u b l i c  u t i l i t i e s  e x c e p t  on t e r m s  n e g o t i a t e d
(i

, - 1 . . .  1
i-3 .b e t w e e n  t h e  m u n i c i p a l i t y  an d u t i l i t y ,  i n c l u d i n g  p o s s i b l e  o n e - t i m e  •

iJ i , '1 4 a n d / o r  r e c u r r i n g  p a y m e n t s .  I

i Ji-> T h e  r e g u l a t o r y  a s p e c t  of f r a n c h i s i n g  w o u l d  n o t  s e e m
i • •  
i !■

16 a d e q u a t e  to s e r v e  a s  a j u s t i f i c a t i o n  for  u n r e i m b u r s e d  r e l o c a t i o n s .
•I

17 S u c h  a u t h o r i t y  to the  e x t e n t  r e c o g n i z e d  s h o u l d  o n l y  j u s t i f y  fees  

18! c o m m e n s u r a t e  w i t h  r e g u l a t o r y  or o t h e r  q u a n t i f i a b l e  c o s t  b u r d e n s

19 i m p o s e d  b y  th e u t i l i t y  o n  the m u n i c i p a l i t y ;  but, as o b s e r v e d ,  u n -

20 r e i m b u r s e d  r e l o c a t i o n s  a r e  n o t  b a s e d  o n  s u c h  u t i l i t y - o c c a s i o n e d

21 c o s t s .  H o w e v e r ,  f e e s  a s s o c i a t e d  w i t h  t h e  o w n e r s h i p  a s p e c t  of th e

22: f r a n c h i s e  a u t h o r i t y  w o u l d  s e e m  to be l i m i t e d  o n l y  by the v a l u e  to
I*

23 t h e  u t i l i t y  in b e i n g  a l l o w e d  to o p e r a t e  w i t h i n  the m u n i c i p a l i t y ,
».

24 so t h a t  th e u t i l i t y  d e a l s  w i t h  the m u n i c i p a l i t y  m u c h  as it w o u l d

25 w i t h  a p r i v a t e  p r o p e r t y  o w n e r  in n e g o t i a t i n g  an  e a s e m e n t .  As
l! #

26 n e i t h e r  o w n e r s h i p  f r a n c h i s e  fees  nor  u n r e i m b u r s e d  r e l o c a t i o n s  are

, 7 I! • • ’b a s e d  o n  u t i l i t y - o c c a s i o n e d  costs, o w n e r s h i p  f r a n c h i s i n g  c o u l d
!

28 a r g u a b l y  c o n s t i t u t e  a w e d g e  for the a l l o w a n c e  of u n r e i m b u r s e d
i

29 r e l o c a t i o n s  or o t h e r  c o n d i t i o n s  w i t h  f i n a n c i a l  i m p a c t  t h a t  a r e  n o t ’

30 l i m i t e d  by  r e g u l a t o r y  or o t h e r  q u a n t i f i a b l e  c o s t  b u r d e n s  i m p o s e d  

3 1 . by the u t i l i t y  o n  the  m u n i c i p a l i t y .  j 

32
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1 H o w e v e r ,  it s e e m s  c l e a r  t h a t  j u d i c i a l  p r e c e d e n t  and
» —

• t
2 s t a t u t e  in A l a s k a  p r e c l u d e  a n y  c o m p e n s a t i o n  b e i n g  p a i d  by a u t i -

!
3 l i t y  for  the v a l u e  of  e n g a g i n g  in a u t i l i t y  e n t e r p r i s e  w i t h i n

4 m u n i c i p a l  b o u n d a r i e s  or e v e n  w i t h i n  i t s  r i g h t s - o f - w a y .  In C h u g a c h

5 E l e c t r i c  A s s o c i a t i o n  v. C i t y  of A n c h o r a g e , 476 P . 2d 1 1 5  ( A l a s k a

6 j 1 9 7 0 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a d  b e f o r e  it a m u n i c i p a l  o r d i -

7 i n a n c e  t h a t  p u r p o r t e d  to r eq ui re  a u t i l i t y  iss ued  a c e r t i f i c a t e  of
«t
ii

8 p u b l i c  c o n v e n i e n c e  an d n e c e s s i t y  b y  t h i s  C o m m i s s i o n  u n d e r  A S  4 2 .0 5
:j

9 t o a l s o  a c q u i r e  a p e r m i t  to s e rv e c u s t o m e r s  w i t h i n  m u n i c i p a l  b o u n -

'!
10 d a r i e s ,  w h i c h  p e r m i t  in tu rn  r e q u i r e d  a s h o w i n g  of i n a d e q u a c y  of

•I

e x i s t i n g  s e r v i c e s .  T h e  c o u r t  r u l e d  t h e  o r d i n a n c e  c o u l d  n o t  stand,
I

12 ' s t a t i n g :

13 !|

14 ;
,1
■i

15

16

17 i

18

1 9 :

' Id. a t  123  
20 —

T h i s  d o e s  n o t  m e a n  th a t the C i t y  of A n c h o r a g e  is w i t h o u t  
j u r i s d i c t i o n  to c h a r g e  C h u g a c h  w i t h  the r e s p o n s i b i l i t y  
o f  m e e t i n g  r e a s o n a b l e  s t a n d a r d s  o f c o n s t r u c t i o n ,  l i m i t­
ing  it s  j o i n t  u s e  of  p u b l i c  w a y s  so as no t  to u n d u l y  
r e s t r i c t  t h e i r  u t i l i t y ,  o b t a i n i n g  an d  fi li n g  p l a n s ,  a n d 
p r o v i d i n g  th e c i t y  w i t h  o t h e r  i n f o r m a t i o n  to a l l o w  for 
t h e  p r o p e r  a d m i n i s t r a t i o n  of m u n i c i p a l  p o l i c e  p o w e r s .
It is o n l y  t h a t  p a r t  of the m u n i c i p a l  o r d i n a n c e  w h i c h  is 
a p p l i e d  i n c o n s i s t e n t l y  w i t h  o u r  s t a t e  laws t h a t  m u s t  
y i e l d . . . .  ( c i t a t i o n  om it t e d ) .  I t  me a ns , s i m p l y ,  t h a t  
t h e  c i t y  m a y  n o t  d e n y  C h u g a c h  t h e  r i g h t  to p r o v i d e  the 
e l e c t r i c a l  s e r v i c e  r e q u e s t e d  b y  P a r k  Lanes.

21
T h e  o p i n i o n  c l e a r l y  p r e e m p t e d  a n y  r i gh t o f  a m u n i c i p a l i -

22

23

24

25

26

’’ty to  d e n y  o p e r a t i n g  a u t h o r i t y  w i t h i n  m u n i c i p a l  b o u n d a r i e s  o n  

p u b l i c  i n t e r e s t  g r o u n d s  w h e r e  the u t i l i t y  has r e c e i v e d  o p e r a t i n g  

a u t h o r i t y  p u r s u a n t  to AS  4 2 . 0 5 . 10 T h u s ,  to the e x t e n t  e v e n  the 

r e g u l a t o r y  a s p e c t  o f the f r a n c h i s e  a u t h o r i t y  m i g h t  o t h e r w i s e

j u s t i f y  a fee  b e i n g  e x a c t e d  as a c o n d i t i o n  of e nt r y ,  t h e r e  w o u l d

'i
27

10,
2° j * ~ B y  r e a s o n a b l e  e x t r a p o l a t i o n ,  t h i s  d e c i s i o n  w o u l d  s e e m i n g l y

'■a l s o  a p p l y  to o t h e r  a r e a s  of p o t e n t i a l  p u b l i c  i n t e r e s t  r e g u l a t i o n  .
29 , by a m u n i c i p a l i t y  t h a t  the l e g i s l a t u r e  e n t r u s t e d  to the C o m m i s s i o n  

II in A S  4 2 . 0 5 . ,  s u c h  a s  ra t e r e g u l a t i o n .  It sh o ul d a l s o  be  o b s e r v e d
30 t h a t  th e d e c i s i o n  r e f l e c t e d  a p r e e m p t i o n  of m u n i c i p a l  a u t h o r i t y  in 

the s u b j e c t  a r e a ,  n o t  a t w o - t i e r e d  a p p r o a c h  with the m u n i c i p a l i t y
31- f u n c t i o n i n g  as a f i r s t  f o r u m  and th e C o m m i s s i o n  as a s e c o n d  or ap-

! p e a l s - t y p e  fo rum. '
32 :
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1 1; s e e m  to be n o  s u c h  a u t h o r i t y  in  A l a s k a .  R e g u l a t o r y  e n t r y  is

co

■O = °
P  O  a O' w c  a -v <
JC
w
a

2 : c o n t r o l l e d  b y  s t a t e  s t a t u t e .
li

3 ii T h e  o p i n i o n  did a c k n o w l e d g e  t h e  s u r v i v a l  u n d e r  its ra -

4 i1 t i o n a l e  o f  c e r t a i n  m u n i c i p a l  p o w e r s  o v e r  r i g h t - o f - w a y  a c t i v i t i e s ,
'!

5 !: w h i c h  w o u l d  a l l o w  r e g u l a t o r y  c o n t r o l  in m a t t e r s  no t  t y p i c a l l y  reg-.

!: | 
8 u l a t e d  b y  an a g e n c y  s u c h  a s th e C o m m i s s i o n .  M o r e o v e r ,  a f t e r  t h e  \

7 ;! C h u g a c h  c a s e  w a s  s u b m i t t e d  for d e c i s i o n ,  the L e g i s l a t u r e  e n a c t e d

.  fl
u A S  4 2 . 0 5 . 2 5 1  w h i c h ,  a s  p r e v i o u s l y  q u o t e d  but u s e f u l  to  r e s t a t e
ji

9 'h e r e ,  p r o v i d e s  in it s f i r s t  s e n t e n c e  as f oll ow s:
!!

10

H i j

12 ii
i;

13

14 |i

U t i l i t i e s  h a v e  t h e  r i g h t  to  a p e r m i t  to use p u b l i c  
s t r e e t s ,  a l l e y s ,  and o t h e r  p u b l i c  w a y s  of a c i t y  or 
b o r o u g h ,  w h e t h e r  ho m e ru le  or o t h e r w i s e ,  u p o n  p a y m e n t  of 
a r e a s o n a b l e  p e r m i t  f e e  a n d  on  r e a s o n a b l e  t e r m s  an d  
c o n d i t i o n s  a n d  w i t h  r e a s o n a b l e  e x c e p t i o n s  t h e  c i t y  or 
b o r o u g h  r e q u i r e s .

T h e  L e g i s l a t u r e  t h u s  d i r e c t l y  c o n f e r r e d  o n  r e g u l a t e d

15
u t i l i t i e s  th e r i g h t  t o use m u n i c i p a l  r i g h t s - o f - w a y .  T h e  m u n i c i­

p a l i t y ,  b y  l o g i c a l  i m p l i c a t i o n ,  w a s  d e n i e d  a u t h o r i t y  t o  g r a n t  or
16

I
w i t h h o l d  s u c h  r i g h t s  and, w i t h  it, t h e  a u t h o r i t y  to n e g o t i a t e  o n  a

17 •!
!• 1 

^  j; v a l u e  b a s i s  w i t h  t h e  u t i l i t y .  T h e  o n l y  a u t h o r i t y  m u n i c i p a l i t i e s  \

^ ; p o s s e s s  o v e r  u t i l i t y  a c t i v i t i e s ,  w h e t h e r  un der t h e  t e r m s  f r a n -

^ j ' c h i s e ,  p e r m i t ,  o r l i c e n s e ,  is t h e  a u t h o r i t y  to p o l i c e  r i g h t - o f - w a y

u s a g e  e s s e n t i a l l y  a s  i l l u s t r a t e d  in C h u g a c h  and to i m p o s e  f e e s

22

23

c o m m e n s u r a t e  w i t h  t h a t  a c t i v i t y ,  w i t h  e v e n  the r e a s o n a b l e n e s s  of

I i
b o t h  the a c t i v i t y  a n d  fee  s u b j e c t  to r e v i e w  b e f o r e  t h i s  C o m m i s s i o n

24 ..ji
25 ji

u n d e r  the r e m a i n i n g  p r o v i s i o n s  o f  A S  4 2 . 0 5 . 2 5 1 .
11

Hr
26 !i

!*
2 7 :.• j

ii
28 j

29 '
1;

30
• i

31:

32

J"*'The s t a t u s  o f  m u n i c i p a l  a u t h o r i t y  over u t i l i t i e s  as a re­
s u l t  of t h e  s t a t u t o r y  s c h e m e  in A l a s k a  s e e m s  to be t h a t  r e f l e c t e d  ,
i n  the f o l l o w i n g  p a s s a g e s  f r o m  M c Q u i l l i n , s u p r a .

In the  a b s e n c e  of c o n s t i t u t i o n a l  l i m i t a t i o n s ,  the c r e a­
t i o n  of a s t a t e  p u b l i c  s e r v i c e  c o m m i s s i o n  m a y  h a v e  the 
e f f e c t  of a b r o g a t i n g  all c o n f l i c t i n g  r e g u l a t o r y  p o w e r s  
t h e r e t o f o r e  v e s t e d  in m u n i c i p a l i t i e s ,  or e v e n  of t a k i n g  
f r o m  m u n i c i p a l i t i e s  all c o n t r o l  ov er  p u b l i c  u t i l i t i e s ,  
e x c e p t  the  p o w e r  to e n f o r c e  m u n i c i p a l  p o l i c e  a n d  s a n i­
tary r e g u l a t i o n s  and  o t h e r  r e g u l a t i o n s  a u t h o r i s e d  u n d e r  
the p o l i c e  p o w e r ,  an d th e  p o w e r  to g r a n t  f r a n c h i s e s  u p o n  
the t e r m s  a n d  in the m a n n e r  p r e s c r i b e d  by law. ( C i t a­
tio n s  o m i t t e d ) .  Id., Sec. 3 4. 0 9 .
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;l
1 For t h e s e  r e a s o n s ,  t h e  C o m m i s s i o n  c o n c l u d e s  t h a t  the
i?

2 !

•!

i i

14 ‘

il 

22

24 ii 

25'

29

so*!

32

( ^ c o n t i n e d )

4 ' A l l  f r a n c h i s e s  or p r i v i l e g e s  k n o w n  by t h a t  t e r m  p r o c e e d

•! f r o m  the s t a t e  in the e x e r c i s e  o f  its  s o v e r e i g n  p o w e r s .
5 ' T h e  p o w e r  to g r a n t  f r a n c h i s e s  r e s i d e s  i n the  sta te?  a n d

•j th e c i t y ,  in g r a n t i n g  a f r a n c h i s e ,  a c t s  as ag ent  for  t h e
6 I s ta t e .  S o m e t i m e s  the r i g h t  to u s e  the s t r e e t s  is c o n -

f e r r e d  b y  a g e n e r a l  s t a t u t e  or t he  c h a r t e r  o f  th e  c o m -
7 p a n y ,  or by a c o n s t i t u t i o n a l  p r o v i s i o n ,  and in s u c h  c a s e
!! the c o n s e n t  of the m u n i c i p a l i t y  is n o t  r e q u i r e d .  ( C i t a -

3 : t i o n s  o m i t t e d . )  Id., Sec.. 3 4 . 1 0 .

9 ! A  m u n i c i p a l i t y  c a n n o t  a b s o l u t e l y  r e f u s e  to a l l o w  t h e u s e
!| of its  s t r e e t s  by  a p u b l i c  s e r v i c e  c o m p a n y  w h e r e  the

10 r i g h t  to u s e the s t r e e t s  h a s  b e e n  u n c o n d i t i o n a l l y  g r a n t -
l| ed b y  t he  l e g i s l a t u r e .  S o  w h e r e  t h e r i g h t  t o  th e u s e  of

11 the s t r e e t s  has  b e e n  e x p r e s s l y  g r a n t e d  to a p u b l i c  s e r -
ij v i c e  c o m p a n y  by the l e g i s l a t u r e ,  n o  m u n i c i p a l  p o w e r  to

12 p r o h i b i t  s u c h  use of th e s t r e e t s  c a n  be i n f e r r e d  f r o m  
the  c l a u s e  in the g r a n t  t h a t  t h e  u s e  s h a l l  be  s u b j e c t  to

13 !j s u c h  r e g u l a t i o n s  and r e s t r i c t i o n s  a s  m a y  be i m p o s e d ,  
s i n c e  t h e  r e s t r i c t i o n s  t h e r e b y  i n t e n d e d  m u s t  be h e l d  to 
be r e s t r i c t i o n s  in th e n a t u r e  o f  r e g u l a t i o n s ,  and n o t  
r e s t r i c t i o n s  w h i c h  s h a l l  p r o h i b i t  th e  use, or i m p o s e  n e w

15 • c o n d i t i o n s  to  the p o w e r  to e x e r c i s e  the f r a n c h i s e .

15 i O n  t h e  o t h e r  hand, w h e r e  it  is p r o v i d e d  t h a t  the c o n s e n t
ij of t h e  m u n i c i p a l i t y  m u s t  be  o b t a i n e d -  b e f o r e  the s t r e e t s

1 7 - j  c a n  be used, a m u n i c i p a l i t y  h a s  p o w e r  to r e f u s e  to a l l o w
!, a p u b l i c  s e r v i c e  c o m p a n y  to u s e  its  s t r e e t s ,  and its

1® |i a u t h o r i t y  is no t l i m i t e d  t o  a r e a s o n a b l e  r e g u l a t i o n  o f
i' the  m e t h o d  of  u s i n g  the  s t r e e t s .  ( C i t a t i o n s  o m i t t e d . )

l 9 i Id.,  Sec. 34.19.
*i

2° ( if t h e  c o n s e n t  of the m u n i c i p a l i t y  is n e c e s s a r y  to th e
us e of s t r e e t s  by a p u b l i c  s e r v i c e  c o m p a n y ,  the m u n i c i -  

2111 p a l i t y ,  o n  g r a n t i n g  th e r i g h t  t o u s e  the  s t r e e t s ,  m a y
i m p o s e  c o n d i t i o n s  on the  c o m p a n y  w h i c h  w i l l  be b i n d i n g  
on it  if it a c c e p t s  t h e  r i g h t  t o  us e  the s t r e et s , or
c o n d i t i o n s  p r e c e d e n t  to be p e r f o r m e d  b e f o r e  the r i g h t s

23,: u n d e r  th e f r a n c h i s e  c a n  be c l a i m e d ,  p r o v i d e d ,  h o w e v e r ,
t h a t  s u c h  c o n d i t i o n s  a r e  n o t  f o r b i d d e n  by  th e c o n s t i t u­
t i o n  or s t a t u t e s  or i n c o n s i s t e n t  w i t h  c o n d i t i o n s  p r e­
s c r i b e d  by th e l e g i s l a t u r e ;  c o n d i t i o n s  th at  c o n f l i c t
w i t h  the p u b l i c  s e r v i c e  a c t  a r e  of  no  f o r c e  or e f­
fec t.. .

26..

!! If a c o m p a n y  is g r a n t e d  the  r i g h t  to us e s t r e e t s  by  t h e
27 , s t a t e ,  a m u n i c i p a l i t y  c a n n o t  i m p o s e  c o n d i t i o n s  as to

'j r a t e s  or the like, s i n c e  s u c h  c o n d i t i o n s  are n o t  p r o p e r
28 j p o l i c e  r e g u l a t i o n s  and in s u c h  a c a s e  no o t h e r  c o n d i­

t i o n s  c a n  be imposed. A n d  if a c o r p o r a t i o n  is a u t h o r­
ized by the l e g i s l a t u r e ,  by  c h a r t e r  or o t h e r w i s e ,  to u s e  
th e s t r e e t s  of a m u n i c i p a l i t y ,  it  h a s  b e e n  h e l d  t h a t  th e 
m u n c i p a l i t y  c a n n o t  c o m p e l  th e c o m p a n y  to s i g n  a c o n t r a c t

'! i m p o s i n g  s t i p u l a t i o n s  as to th e m a n n e r  of u s i n g  s t r e e t s ,
31;. a l t h o u g h  the m u n i c i p a l i t y  u n d o u b t e d l y  r e t a i n s  its p o w e r

to r e g u l a t e  the u s e of the s t r e e t s  by the c o m p a n y ,  in 
the e x e r c i s e  of the p o l i c e  p o w e r .  L i k e w i s e ,  c o n d i t i o n s

jU-83-74( 7 )/U-83-79 ( 4)
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\

\ *_ •) 
Ii

It

1 b e n e f i t / b u r d e n  t e s t  o f  r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  d o e s  not

2 i n c l u d e  as a n e l e m e n t  of  c o g n i z a b l e  b e n e f i t  to th e  r a t e p a y e r  an y

3 p a y m e n t  to the m u n i c i p a l i t y  fo r t h e  v a l u e s  of t h e  r i g h t  to e n g a g e
!

4 in a u t i l i t y  e n t e r p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s  o r  w i t h i n

5 ^ m u n i c i p a l  r i g h t s - o f - w a y .  C o n s e q u e n t l y ,  the p r a c t i c e  o f  m a n d a t i n g

6 ' u n r e i m b u r s e d  r e l o c a t i o n s  c a n n o t  be s u s t a i n e d  on  th e  p r e m i s e  i t is !
I!

7 a ty p e  o f  p a y m e n t  to th e  m u n i c i p a l i  ty for t h e  v a l u e  o f  u t i l i z i n g

8 m u n i c i p a l  r i g h t s - o f - w a y .

_  I!
9 tj M o r e o v e r ,  t h e  C o m m i s s i o n  m u s t  r e g i s t e r  h e r e  a f u r t h e r
;}

10 f i n d i n g .  E v e n  if a v a l u e  a p p r o a c h  to p e r m i t  or f r a n c h i s e  f e e s  is

‘ i
H !! a p p l i c a b l e  in A l a s k a ,  t h e  c o m m a n d  in  A S  4 2 . 0 5 . 2 5 1  t h a t  s u c h  f e e s  

12 ,j be r e a s o n a b l e  i m p l i e s  t h a t  the  fee  in  q u e s t i o n  s h o u l d  be a c c o m -
I

ii

13. p a n i e d  b y  an i n t e n t  t o  a p p r o x i m a t e  v a l u e  or be a m e n a b l e  t o  a

1 4 c o r r e l a t i o n  to s u c h  v a l u e  if c h a l l e n g e d .  O n r e i m b u r s e d  r e l o c a -

!i
13 !tions, h o w e v e r ,  h a v e  n o  i n t e n d e d  c o r r e l a t i o n  to v a l u e .  N o r  a r e

.  J l
1 6 . . the y a m e n a b l t  to a n y  e f f o r t s  a t  s u c h  c o r r e l a t i o n  as, b y  n a t u r e ,

1 ? v t h e y  a r e  t o t a l l y  d e p e n d e n t  on t h e  g e n e r a l  s c o p e  o f  m u n i c i p a l  

I 8 c o n s t r u c t i o n  a c t i v i t y  in a p a r t i c u l a r  ye a r or p e r i o d  o f  y e a r s .

n n :l ■
19; T h e r e  is no w a y  t h e  u t i l i t y  or the  r a t e p a y e r  c a n  r a t i o n a l l y  budget'

|! ' j
20 ( for the e x p e n s e  w h i c h  c o u l d  w e l l  be s e v e r e  in a n y  p e r i o d .

II ‘
21.I

!i

2 2 i: ( ^ c o n t i n u e d )

2 3 i. in the g r a n t  of a f r a n c h i s e ,  o n  a c c e p t a n c e ,  c a n n o t
b e c o m e  a v a l i d  c o n t r a c t  w h i c h  w i l l  d i v e s t  t h e  m u n i c i ­
p a l i t y  of i t s  p o l i c e  p o w e r . . . .

{•

24 ”

ji
25- if c o n d i t i o n s  m a y  be i m p o s e d ,  t h e  m u n i c i p a l i t y  m a y

ii r e t a i n  th e r i g h t  to r e v o k e  the  l i c e n s e  or p r i v i l e g e  at
2 6 (! p l e a s u r e ,  or fo r b r e a c h  of c o n d i t i o n  or to p u r c h a s e  t h e

■ g r a n t e e ' s  p r o p e r t y  o n  the s t r e e t s  up o n the t e r m i n a t i o n
27 of the f r a n c h i s e .  A n d ,  t h e  m u n i c i p a l i t y  m a y  i m p o s e

I c o n d i t i o n s  o f  s e r v i c e ;  fix r at e s ;  l im it  the d u r a t i o n  of
the gr an t ;  r e q u i r e  r e s t o r a t i o n  of s t r e e t s . . . .28

29 . .. .An d it h a s  b e e n  h e l d  t h a t  t h e  c o n d i t i o n s  m u s t  be p e r­
fo r m e d  by t h e c o m p a n y  at i t s  o w n  e x p e n s e ,  it b e i n g  e s­
top p e d  f r o m  s a y i n g  t h a t  t h e  c o n d i t i o n s  a r e  n o t  r e a s o n­
able. ( C i t a t i o n s  o m i t t e d . )  Id., Sec. 3 4 . 3 6 ,  a t  9 5 - 9 6 .

iI

30

31

32
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, l  |

1 T h e  C o m m i s s i o n  d o e s  n o t  b e l i e v e  th e  L e g i s l a t u r e  i n t e n d e d

2 " the a l l o w a n c e  o f  r e a s o n a b l e  t e r m s  or c o n d i t i o n s  o f  u s a g e  of m u n i -  !

•! !
3 ' c i p a l  r i g h t s - o f - w a y  in A S  4 2 . 0 5 . 2 5 1  to i n c l u d e  p r a c t i c e s  w i t h  such:

4 : u n p r e d i c t a b l e  c o n s e q u e n c e s .  A c c o r d i n g l y ,  a n d  d e s p i t e  the  f a c t

5 ! t h a t  in a g i v e n  y e a r  th e  C o m m i s s i o n  c o u l d  c o n c e i v a b l y  s c a l e  d o w n  |

6 ; u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  to  no m o r e  t h a n  the r e a s o n a b l e

•I.
7 j r e n t a l  v a l u e  of t h e  m u n i c i p a l  r i g h t s - o f - w a y  for th e  y e a r ,  the
II "'•••

3 I C o m m i s s i o n  m u s t  h o l d  t h a t  the p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d

9 !j r e l o c a t i o n s  is u n r e a s o n a b l e  e v e n  if m u n i c i p a l i t i e s  m a y  be c o m p e n -  

10 : s a t e d  for  the v a l u e  o f  r i g h t - o f - w a y  usa ge.

11 ! Th e r e a s o n a b l e  p r a c t i c e  in  t h e  e v e n t  v a l u e  c o m p e n s a t i o n1 2  j is a u t h o r i z e d  is fo r  th e  m u n i c i p a l i t y  to i m p o s e  a n  a n n u a l  fee e x -

13 ;; p r e s s l y  for t h a t  p u r p o s e  a n d  h a v e  a v a i l a b l e  a p p r o p r i a t e  s u p p o r t i n g
»

14 . m e t h o d o l o g y  an d d a t a  if t h e  fee is s u b s e q u e n t l y  c h a l l e n g e d .  T h i s. c i! .
-■--^constitutes the  o n l y  r a t i o n a l  a n d  r e s p o n s i b l e  a p p r o a c h  to v a l u e

ih
16 |j c o m p e n s a t i o n .

17 jj (ii) D i s c r i m i n a t i o n

If
18 I The b e n e f i t / b u r d e n  t e s t  s e t  f o r t h  h e r e i n  for m e a s u r i n g

11
i i

19;;r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  no t be t h e  e x c l u s i v e
i1j»

20 m e a s u r e  e m p l o y e d  b y  the  C o m m i s s i o n .  By its n a t u r e ,  a r e a s o  a b l e -  ijj I
21.. n e s s  s t a n d a r d  r e f l e c t s  a l e g i s l a t i v e  i n t e n t  t h * t  t h e  b o d y  v e s t e d

Ii -i

22 w i t h  s u c h  d i s c r e t i o n  s h o u l d  r e t a i n  a r e s i d u a l  c a p a c i t y  to r e c o g -  

23. n i z e  r e l e v a n t  e q u i t a b l e  c o n s i d e r a t i o n s  t h a t  in a p a r t i c u l a r  in-

24 ( s t a n c e  w o u l d  be i g n o r e d  or i n a d e q u a t e l y  t r e a t e d  u n d e r  an  i n f l e x -
I*

25 i b l e  f orm ul a. F o r  i n s t a n c e ,  a b e n e f i t / b u r d e n  t e s t  w o u l d  n o t  be

26 h e l p f u l  in the f a c e  of a d i s c r i m i n a t o r y  p o l i c y  by a m u n i c i p a l i t y  

t h a t  s u b j e c t e d  o n e  u t i l i t y  to " r e a s o n a b l e "  f e e s  or c o n d i t i o n s  y e t

28. i n s u l a t e d  o t h e r s  f r o m  th e  s a m e  i m p o s i t i o n s .  Yet,  it is d i f f i c u l t  

29 to a v o i d  c o n c l u d i n g  t h a t  s u c h  d i s c r i m i n a t i o n  s h o u l d  be a s i g n i f i -

3 0 ^ C a n t  a s p e c t  of r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  N o r  s h o u l d  a 

31. d i s c r i m i n a t i o n  p o l i c y  be s u b j e c t  to c o n s i d e r a t i o n  o n l y  to the 

32 e x t e n t  o t h er  u t i l i t i e s  m a y  be i n v o l v e d .  If a n y  i n t e r e s t s  a r ei!
0-83-74(7)/U—8 3— 7 9( 4)
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1 ji simila?:ly s i t u a t e d  to a u t i l i t y ' s  w i t h  r e s p e c t  to a m u n i c i p a l

_  ii
^ ' e n d e a v o r ,  t h e n  t h e  u t i l i t y ' s  i n t e r e s t s  s h o u l d  be e n t i t l e d  to

!; l **
3 !; s i m i l a r  considei. j t i o n .““

T y p i c a l l y ,  t h e  a c t i v i t y  o c c a s i o n i n g  t h e  r e l o c a t i o n  m a n -4 !l

i f
5 ‘l d a t e  is a c i v i c  p r o j e c t  th at, w h i l e  p r o p e r  a n d l a w f u l  for th e

I!
6 ' m u n i c i p a l i t y  to u n d e r t a k e ,  c a r r i e s  w i t h  it a n  o b l i g a t i o n  to  m a k e

c o m p e n s a t i o n  for p r o p e r t y  i n t e r e s t s  a d v e r s e l y  a f f e c t e d  by the 

I u n d e r t a k i n g .  In o t h e r  w o r d s ,  the a c t i v i t y  o c c a s i o n i n g  the r e -  

l o c a t i o n  is o r d i n a r i l y  u n d e r t a k e n  p u r s u a n t  to t he  p r o p r i e t a r y  a n d

l°|!not the p o l i c e  p o w e r s  of  th e m u n i c i p a l i t y  ( w h i c h  l a t t e r  p o w e r

11 ! a r g u a b l y  is n o t  s u b j e c t  to the c o n s t r a i n t  of c o m p e n s a t i o n  to

12

13

14

15

a f f e c t e d  i n t e r e s t ) .  N o n e t h e l e s s ,  p u b l i c  u t i l i t i e s  a r e  d e n i e d  th e  '■

i
i p r o t e c t i o n  of  s u c h  c o m p e n s a t i o n .

T h e  C o m m i s s i o n  is of the o p i n i o n  t h a t  a u t i l i t y  l a y i n g  j 

^ f a c i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  h a s  by  v i r t u e  o f  c e r t i f i c a -

1 6 1! t i o n  of th is  C o m m i s s i o n  a n d  th e r i g h t s  g r a n t e d  in A S  4 2 . 0 5 . 2 5 1
|i

1? j; s u f f i c i e n t  i n t e r e s t  to be t r e a t e d  s i m i l a r l y  to  o t h e r  p e r s o n s  whose'

18., i n t e r e s t s  w o u l d  be p r o t e c t e d  in the  c o u r s e  o f  th e m u n i c i p a l  under-j

19 i- ta ki ng.  A c c o r d i n g l y ,  th e C o m m i s s i o n  c o n c l u d e s  c h a t  a m u n i c i p a l  ! 
!: :

20 p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  i n c i d e n t  to

: a p r o p r i e t a r y  a c t i v i t y  of th e m u n i c i p a l i t y  is u n r e a s o n a b l e  as : 
I •
j p l a c i n g  a n  i n e q u i t a b l e  or u n d u l y  d i s c r i m i n a t o r y  b u r d e n  on a utili-j

i.ty's r a t e p a y e r s  to f i n a n c e  p u b l i c  i m p r o v e m e n t s .  T h i s  f i n d i n g  is  |

21 

22

23

|

24 jj i n d e p e n d e n t  of  the  e a r l i e r  f i n d i n g  t h a t  th e c o m m o n  l a w  rule is un -

25 j| r e a s o n a b l e  u n d e r  t h e  b u r d e n / b e n e f i t  t est . And, d e s p i t e  b e i n g  

26- b a s e d  on c o n s i d e r a t i o n s  t h a t  m i g h t  s u p p o r t  a j u d i c i c a l  f i n d i n g
!i

27 "
;»

28 ' 12
j It s h o u l d  be n o t e d  t h a t  the C o m m i s s i o n  is n o t  c o n s i d e r i n g
" the b e n e f i t / b u r d e n  t e s t  as n e c e s s a r y  but n o t s u f f i c i e n t  to j u s t i f y  

29 the  r e a s o n a b l e n e s s  of a q u e s t i o n e d  m u n i c i p a l  a c t i o n .  It is en - 
j t i r e l y  p l a u s i b l e  to s u p p o s e  t h a t  a m u n i c i p a l i t y  c a n  in c i r c u m -  ; 

1®' s t a n c e s  u n k n o w a b l e  a t th i s ti me  e s t a b l i s h  the r e a s o n a b l e n e s s  of a | 
. m u n i c i p a l  ac t i o n ,  n o t w i t h s t a n d i n g  t h a t  s u c h  a c t i o n  w o u l d  f ai l t h e j 

31- b e n e f i t / b u r d e n  test.

32 !

U - 8 3 - 7 4 (7 J/U-83-79(4 >
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•f 1
1 T h e  C o m m i s s i o n  d o e s  n o t  b e l i e v e  t h e  L e g i s l a t u r e  i n t e n d e d
'! j

2 the a l l o w a n c e  o f  r e a s o n a b l e  t e r m s  or  c o n d i t i o n s  of  u s a g e  o f  m u n i -  ,

H . !
3 c i p a l  r i g h t s - o f - w a y  in  AS  4 2 . 0 5 . 2 5 1  to i n c l u d e  p r a c t i c e s  w i t h  such:
.i

4 ' u n p r e d i c t a b l e  c o n s e q u e n c e s .  A c c o r d i n g l y ,  and  d e s p i t e  the f a c t

5 1 t h a t  in a g i v e n  y e a r  the  C o m m i s s i o n  c o u l d  c o n c e i v a b l y  s c a l e  d o w n

•j
6 ; u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  to no m o r e  t h a n  th e r e a s o n a b l e

ii.
7 : r e n t a l  v a l u e  o f  t h e  m u n i c i p a l  r i g h t s - o f - w a y  fo r t h e y e a r ,  the

A
3 ; C o m m i s s i o n  m u s t  h o l d  th a t the p r a c t i c e  o f  m a n d a t i n g  u n r e i m b u r s e d  
ij “

9 ' r e l o c a t i o n s  i s u n r e a s o n a b l e  e v e n  if m u n i c i p a l i t i e s  m a y  be c o m p e n -

10

11

s a t e d  fo r the  v a l u e  o f  r i g h t - o f - w a y  u s a g e .

T h e  r e a s o n a b l e  p r a c t i c e  in t h e  e v e n t  v a l u e  c o m p e n s a t i o n  ̂

12. is a u t h o r i z e d  is fo r  t h e  m u n i c i p a l i t y  to i m p o s e  a n  a n n u a l  fee ex - ^

, ,  *1 I
J-^iipressly fo r t h a t  p u r p o s e  an d  h a v e  a v a i l a b l e  a p p r o p r i a t e  s u p p o r t i n g

i |

14 . m e t h o d o l o g y  a n d  d a t a  if the fee is s u b s e q u e n t l y  c h a l l e n g e d .  T h i s  :

1 c '• i
J--5 ; c o n s t i t u t e s  t h e  o n l y  r a t i o n a l  an d  r e s p o n s i b l e  a p p r o a c h  to v a l u e

i t•»
16 c o m p e n s a t i o n .

17

18

(ii) D i s c r i m i n a t i o n  

T h e  b e n e f i t / b u r d e n  t e s t  s e t  f o r t h  h e r e i n  for m e a s u r i n g

19 ; r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  not be th e  e x c l u s i v e
it .

20 m e a s u r e  e m p l o y e d  b y  t h e  C o m m i s s i o n .  By  its n a t u r e ,  a r e a s o n a b l e -
ii • *

21 . n e s s  s t a n d a r d  r e f l e c t s  a l e g i s l a t i v e  i n t e n t  t h a t  the  b o d y  v e s t e d
* •

22 w i t h  s u c h  d i s c r e t i o n  s h o u l d  r e t a i n  a r e s i d u a l  c a p a c i t y  to r e c o g -

23 n i z e  r e l e v a n t  e q u i t a b l e  c o n s i d e r a t i o n s  t h a t  in  a p a r t i c u l a r  in-
• *

2 4 1 s t a n c e  w o u l d  b e  i g n o r e d  or i n a d e q u a t e l y  t r e a t e d  u n d e r  an i n f l e x -

25,. ible f o r m u l a .  F r i n s t a n c e ,  a b e n e f i t / b u r d e n  t e s t  w o u l d  n o t  be
II

26, h e l p f u l  in th jc e  of  a d i s c r i m i n a t o r y  p o l i c y  by a m u n i c i p a l i t y  

o n  '•
/ / jjthat s u b j e c t e d  o n e  u t i l i t y  to " r e a s o n a b l e "  f e e s  or c o n d i t i o n s  y e t  

!{
28 ; i n s u l a t e d  o t h e r s  f r o m  the sa me  i m p o s i t i o n s .  Yet,  it is d i f f i c u l t

«l
29 . to a voi d c o n c l u d i n g  t h a t  su ch  d i s c r i m i n a t i o n  s h o u l d  be a s i g n i f i -

il
30, c a n t  a s p e c t  o f  r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  Nor s h o u l d  a

ii
31. d i s c r i m i n a t i o n  p o l i c y  be s u b j e c t  to c o n s i d e r a t i o n  o n l y  to the 

32 e x t e n t  o t h e r  u t i l i t i e s  m a y  be i n v o l v e d .  If a n y  i n t e r e s t s  a r eii
iiii

U-83-74 (7 )/'U-83-79 ( 4 )
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s i m i l a r l y  s i t u a t e d  to a u t i l i t y ' s  w i t h  r e s p e c t  to a m u n i c i p a l

e n d e a v o r ,  t h e n  t h e  u t i l i t y ' s  i n t e r e s t s  s h o u l d  be e n t i t l e d  to

12 '
s i m i l a r  c o n s i d e r a t i o n .

T y p i c a l l y ,  the a c t i v i t y  o c c a s i o n i n g  the r e l o c a t i o n  m a n -  [

d a t e  is a c i v i c  p r o j e c t  that, w h i l e  p r o p e r  a n d  l a w f u l  for t h e  1

m u n i c i p a l i t y  to u n d e r t a k e ,  c a r r i e s  w i t h  it a n  o b l i g a t i o n  to m a k e

c o m p e n s a t i o n  for p r o p e r t y  i n t e r e s t s  a d v e r s e l y  a f f e c t e d  by t h e  

u n d e r t a k i n g .  In o t h e r  wo rds, t h e  a c t i v i t y  o c c a s i o n i n g  the r e­

l o c a t i o n  is o r d i n a r i l y  u n d e r t a k e n  p u r s u a n t  to the p r o p r i e t a r y  an d  

n o t  the p o l i c e  p o w e r s  of th e m u n i c i p a l i t y  (w hic h l a t t e r  p o w e r  

a r g u a b l y  is n o t  s u b j e c t  to the c o n s t r a i n t  of c o m p e n s a t i o n  to 

a f f e c t e d  i n t e r e s t ) .  N o n e t h e l e s s ,  p u b l i c  u t i l i t i e s  a r e  d e n i e d  the  

p r o t e c t i o n  of  s u c h  c o m p e n s a t i o n .

T h e  C o m m i s s i o n  is of t h e  o p i n i o n  t h a t  a u t i l i t y  l a y i n g  

f a c i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  h a s  by v i r t u e  of c e r t i f i c a­

ti o n  of t h i s  C o m m i s s i o n  and the r i g h t s  g r a n t e d  in A S  4 2 . 0 5 . 2 5 1  

s u f f i c i e n t  i n t e r e s t  to be t r e a t e d  s i m i l a r l y  to o t h e r  persons, w h o s e
i

i n t e r e s t s  w o u l d  be p r o t e c t e d  in t h e  c o u r s e  of the m u n i c i p a l  under-j 

t ak ing . A c c o r d i n g l y ,  the C o m m i s s i o n  c o n c l u d e s  t h a t  a m u n i c i p a l  !
i

p r a c t i c e  o f  m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  i n c i d e n t  toJ
|

a p r o p r i e t a r y  a c t i v i t y  of the m u n i c i p a l i t y  is u n r e a s o n a b l e  a s  i

p l a c i n g  a n  i n e q u i t a b l e  or u n d u l y  d i s c r i m i n a t o r y  b u r d e n  o n  a u t i l i­

ty' s  r a t e p a y e r s  to f i n a n c e  p u b l i c  i m p r o v e m e n t s .  T h i s  f i n d i n g  is 

i n d e p e n d e n t  o f t h e  e a r l i e r  f i n d i n g  t h a t  t h e  c o m m o n  l a w  r u l e  is u n­

r e a s o n a b l e  u n d e r  th e  b u r d e n / b e n e f i t  te st. And, d e s p i t e  b e i n g  

b ase d on c o n s i d e r a t i o n s  th at  m i g h t  s u p p o r t  a j u d i c i c a l  f i n d i n g

12
.It s h o u l d  be n o t e d  t h a t  t h e  C o m m i s s i o n  is n o t  c o n s i d e r i n g  

the b e n e f i t / b u r d e n  t e s t  as n e c e s s a r y  bu t  n o t  s u f f i c i e n t  to }ustify' 
the r e a s o n a b l e n e s s  of  a q u e s t i o n e d  m u n i c i p a l  ac ti on . It is e n­
ti r e l y  p l a u s i b l e  to s u p p o s e  t h a t  a m u n i c i p a l i t y  can in c i r c u m­
st a n c e s  u n k n o w a b l e  a t  this ti me  e s t a b l i s h  the r e a s o n a b l e n e s s  of a 
m u n i c i p a l  a c t i o n ,  n o t w i t h s t a n d i n g  t h a t  s u c h  a c t i o n  w o u l d  fa il  the 
b e n e f i t / b u r d e n  test.

J-83-74(7 J / U -S3-79(4)
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' t u t i o n  (to be d i s c u s s e d  in the n e x t  s e c t i o n ) ,  t hi s f i n d i n g  is not

b a s e d  o n  s u c h  p o s s i b l e  u n c o n s t i t u t i o n a l i t y  b u t  on the a p p l i c a t i o n

. : of t h e  d i s c r e t i o n  c o n f e r r e d  on the C o m m i s s i o n  in A S  4 2 . 0 5 . 2 5 1  to 
4
it

^ ‘i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of m u n i c i p a l  a c t i o n s

, a f f e c t i n g  r e g u l a t e d  u t i l i t i e s .b *•
7 '!• (iii) A d d i t i o n a l  C o n s i d e r a t i o n s :  S t a t u s  of  H i s t o r i c a l

Q !j J u s t i f i c a t i o n s  for R u l e  u n d e r  A l a s k a  La w

q P a . F r a n c h i s e  T h e o r y  (B- C  C a b l e  Co. v. C i t y  an d  B o r o u g h  o f  J u n e a u ) 

1Q 'j The p r e c e d i n g  s e c t i o n  i n d i c a t e d  t h a t  the  c o m m o n  l a w  rule

■j^lwas p r e m i s e d  o n  t h e  l a r g e r  m u n i c i p a l  p o w e r  to d e n y  e n t r y  u n d e r  the 

■̂2 •!o w n e r s h i p  a s p e c t  of  t h e  f r a n c h i s e  a u t h o r i t y .  But, as t h e  C o m m i s -  

i-J'sion c o n s t r u e d  the C h u q a c h  d e c i s i o n  a n d  AS  4 2 . 0 5 . 2 5 1 ,  t h a t  f r a n -

ji
14 c h i s e  p o w e r  w a s  d e n i e d  to m u n i c i p a l i t i e s  in A l a s k a  a nd , w i t h  it,

i!
- a n y  d e p e n d e n t  p o w e r s .  It is p o s s i b l e  th at  the  A l a s k a  S u p r e m e

ii*
;Court h a s  a l r e a d y  c o n f i r m e d  t h i s  v o i d i n g  of the f r a n c h i s e  p o w e r .
• i
. t

■jj  In B - C  C a b l e  C o m p a n y  v. C i t y  and  B o r o u g h  of J u n e a u ,
lj

1 8 's u P r a > t h e  A l a s k a  S u p r e m e  C o u r t  c o n s i d e r e d  a c o n t e n t i o n  t h a t  the

l g - p a s s a g e  i n  19 7 0 of A S  4 2 . 0 5 . 2 5 1 ,  AS  4 2 . 0 5 . 6 4 1 ,  and AS  2 9 . 4 8 . 0 5 0 ( a )
* *!

2 q ' e f f e c t e d  a l e g i s l a t i v e  w i t h d r a w a l  or d e n i a l  of the m u n i c i p a l  f r a n -

■' 13
c h i s e  a u t h o r i t y  in A l a s k a  as  to r e g u l a t e d  u t i l i t i e s .  T h e  c a s e

' i n v o l v e d  the c o n t i n u e d  l e g a l i t y  of a 3 p e r c e n t  f r a n c h i s e  f o r  p e r­

il
2 3 -m i t  fe es  s p e c i f i e d  in o r d i n a n c e s  a n t e d a t i n g  t he  a b o v e  s t a t u t o r y

ii
' p r o v i s i o n s .
ii

^ t h a t  the common law rule is inconsistent with the Alaska Consti-

25
j i X 3 .26 S e c t i o n  4 2 . 0 5 . 6 4 1  p r o v i d e s :  R e g u l a t i o n  b y  m u n i c i -
j! p a l i t y . T h e  c o m m i s s i o n ' s  j u r i s d i c t i o n  an d a u t h o r i t y  e x -

27 ' t e n d  to p u b l i c  u t i l i t i e s  o p e r a t i n g  w i t h i n  a c i t y  or
' b o r o u g h ,  w h e t h e r  h o m e  rule  or o t h e r w i s e .  In th e e v e n t

2 g j of a c o n f l i c t  b e t w e e n  a c e r t i f i c a t e ,  or de r , d e c i s i o n  or
jj r e g u l a t i o n  of the c o m m i s s i o n  an d a c h a r t e r ,  p e r m i t ,

2 g f r a n c h i s e ,  o r d i n a n c e ,  ru l e or r e g u l a t i o n  of s u c h  a l o c a l
:i g o v e r n m e n t a l  e n t i t y ,  t h e c e r t i f i c a t e ,  ord er , d e c i s i o n  or

3 0 '! r e g u l a t i o n  of t h e  c o m m i s s i o n  s h a l l  p r e v a i l .

2 ^ S e c t i o n  2 9 . 4 8 . 0 5 0 ( a )  p r o v i d e s :  F r a n c h i s e s  and p e r m i t s ,
i; (a) T h e  a s s e m b l y ,  a c t i n g  for a r e a s  o u t s i d e  c i t i e s  a n d  t h e

32

•!
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'

The  c o u r t  h e l d  t h a t  p r e - e x i s t i n g  f r a n c h i s e  a g r e e m e n t s  

z w e r e  v a l i d  u n l e s s  s u p e r s e d e d  by s p e c i f i c  o r d e r  of the C o m m i s s i o n

3 p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  a nd  A S  4 2 . 0 5 . 6 4 1 .  T h i s  s e e m s  to h a v e
• •

4 b e e n  b a s e d  on th e  c o u r t  e q u a t i n g  f r a n c h i s e s  an d p e r m i t s ,  c o n -

5 s i d e r i n g  f r a n c h i s e  o r d i n a n c e s  as  c o n t r a c t s ,  n o t i n g  t h a t  A S  4 2 . -  
ii j

8 , 0 5 . 6 4 1  c o n t a i n e d  a r e f e r e n c e  to v a l i d  " f r a n c h i s e s , "  a n d  h o l d i n g  >

7 ij |
' t h a t  the L e g i s l a t u r e  s h o u l d  n o t  be p r e s u m e d  to h a v e  i n t e n d e d  th e  j
!* I

" s t a t u t o r y  p r o v i s i o n s  t o o p e r a t e  r e t r o s p e c t i v e l y .  j
i! iQ :t

J '■ The u t i l i t y  h a d  a l s o  a d v a n c e d  a f u r t h e r  c o n t e n t i o n  th at
;i |

10 e v e n  if the f r a n c h i s e  or p e r m i t  f e e s  in t h a t  c a s e  w e r e  n o t  i n v a l -  ;

1 1 • i
-LX i d a t e d ,  t h e  3 p e r c e n t  f e e  s h o u l d  be v o i d e d  u n t i l  th e  c i t y  e s t a b -  j

12 l i s h e d  a r e a s o n a b l e  p e r m i t  f e e fo r t h e  u s e  of it s s t r e e t s  pu rsu an t^

•̂3 to A S  4 2 . 0 5 . 2 5 1 .  T h e  c o u r t  n o t e d  t h a t  t h i s  c o n t e n t i o n  ha d  a s  its

-̂4 p r e m i s e  t h a t  th e 3 p e r c e n t  fee, " . . . w a s  o r i g i n a l l y  d e s i g n e d  to
• i

15  ^ c o m p e n s a t e  the c i t y  fo r  u s e  o f m u n i c i p a l  s t r e e t s  an d  for  t h e  costs.

. o f  m u n i c i p a l  s u p e r v i s i o n  and  r e g u l a t i o n .  S i n c e  the l a t t e r  s e r -  

17  ̂ v i c e s  h a v e  now  b e e n  a s s u m e d  b y  t h e  A P U C ,  a p p e l l a n t  a r g u e s  t h a t  the! 

38 | r e a s o n a b l e n e s s  of  t h e  f e e  is s u b j e c t  to  d o u b t . "  1(3. a t n o t e  4. 

j I t  is n o t  c l e a r  f r o m  t h e  s t a t e m e n t  of  t h e p r e m i s e  w h e t h e r  it w a s  i

20 d e r i v e d  f r o m  the f a c t s  o f  the c a s e ,  r e p r e s e n t e d  a g e n e r i c  c o n -

2 1  t e n t i o n  of the u t i l i t y ,  or r e f l e c t e d  a c o n c l u s i o n  of  the c o u r t  as I
•. • •» ,

22 .to the l e g a l  p u r p o s e  an d  s c o p e  of f r a n c h i s e  or p e r m i t  f e e s  in

23  • A l a s k a .  T h e  c o u r t  r e j e c t e d  th e  c o n t e n t i o n  that it s h o u l d  v o i d  the
j:

24 3 p e r c e n t  fee o n  the  b a s i s  t h a t  t h e  r e a s o n a b l e n e s s  of th e  f e e  is

2 5  . w i t h i n  the o r i g i n a l  j u r i s d i c t i o n  o f  t h i s  C o m m i s s i o n  and t h e  utili-i 
Ii ;

28 ty  s h o u l d  f i r s t  t r y  its c a s e  o n  t h a t  p o i n t  b e f o r e  t h i s  b o d y .  :

27 : j

28 j

2 9  *

3 0  !!

31

32

13
( c o n t i n u e d )

c o u n c i l  a c t i n g  for  th e a r e a  w i t h i n  a c i t y  m a y  g r a n t  
f r a n c h i s e s ,  i n c l u d i n g  e x c l u s i v e  f r a n c h i s e  p r i v i l e g e s ,  
for the c o n s t r u c t i o n ,  o p e r a t i o n  or m a i n t e n a n c e  of b u s  
t r a n s p o r t a t i o n  s y s t e m s  a n d  p u b l i c  u t i l i t i e s  no t r e­
g u l a t e d  u n d e r  A S  4 2 . 0 5  and  m a y  p e r m i t  them the u s e  of  
s t r e e t s  and o t h e r  p u b l i c  p l a c e s  u n d e r  r e g u l a t i o n s  p r e­
s c r i b e d  by o r d i n a n c e .

U - 0 3 - 7 4 ( 7 )/ U — 8 3— 7 9 ( 4 ) 
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1 T h e  c o u r t ' s  f o c u s  in the o p i n i o n  o n  n o t  g i v i n g  r e t r o -
.1 !

2 s p e c t i v e  e f f e c t  a b s e n t  c l e a r  l e g i s l a t i v e  d i r e c t i o n  to the s u b j e c t
*; i

3 j s t a t u t o r y  p r o v i s i o n s  i m p l i e s  t h a t  t h e y  hav.i p r o s p e c t i v e  ef f e c t .

4 ; A s  th e  i s s u e  in c o n t e n t i o n  w a s  w h e t h e r  or n o t  t h e  L e g i s l a t u r e  had
'I

5 r e p e a l e d  m u n i c i p a l  f r a n c h i s i n g ,  the i m p l i c a t i o n  w a s  t h a t  th e c o u r t

6 c o n c l u d e d  a v o i d i n g  of the f r a n c h i s e  p o we r h a d  o c c u r r e d .  S i m i l a r -
i
i

7 ly, th e w o r d i n g  of  the p r e m i s e  o n  w h i c h  a c o n t e n t i o n  of u n r e a s o n -
!!

s : a b l e n e s s  of the f r a n c h i s e  fe e .might be s u s t a i n e d ,  c o u p l e d  w i t h  the
ii

9 a b s e n c e  o f a n y  q u a l i f i c a t i o n  o n  t h a t  p r e m i s e  w h i c h  c o u l d  h a v e  is-

10 . s u e d  as a m a t t e r  o f  g u i d a n c e  to the C o m m i s s i o n  w i t h o u t  n e c e s s a r i l y
i t  -  ,

11 d i s t u r b i n g  its o r i g i n a l  j u r i s d i c t i o n ,  s u p p o r t s  th e  c o n c l u s i o n  t h a t
*i

1 2 : p e r m i t  f e e s  a f t e r  th e e n a c t m e n t  of AS  4 2 . 0 5 . 2 5 1  s h o u l d  be l i m i t e d
It

13 ; to  o f f s e t t i n g  r e g u l a t o r y  b u r d e n s  and c o s t s  to th e  m u n i c i p a l i t y

1 4 a s s o c i a t e d  w i t h  r i g h t - o f - w a y  u s a g e  by a u t i l i t y ,  a n d  no t  i n c l u d e  

13 a n y  c o m p e n s a t i o n  to the m u n i c i p a l i t y  for the v a l u e  of the r i g h t -  

13 jj o f - w a y .  |

1 7 (i T h i s  d i s t i n c t i o n  b e t w e e n  p r o s p e c t i v e  a nd  r e t r o s p e c t i v e  j1 *
18 . o p e r a t i o n  of the 1 9 7 0  s t a t u t o r y  p r o v i s i o n s  c o u l d  be  s i g n i f i c a n t  as

ii

1^ H E A  d i d  n o t  a s s u m e  r e s p o n s i b i l i t y  for K e n a i  u n t i l  1 9 7 1  p u r s u a n t  to
Jl

20 a n  o r d i n a n c e / s a l e s  agreeme.it for the t h e r e t o f o r e  m u n i c i p a l l y  owned.
I

2 1 e l e c t r i c  u t i l i t y  s y st e m.  S i m i l a r l y ,  all  the r e l e v a n t  e v e n t s  in |

22 ,( t h e  M T A  s i t u a t i o n  o c c u r r e d  a f t e r  1970. C o n s e q u e n t l y ,  H E A ' s  and 

22 , M T A ' s  r i g h t s  and  o b l i g a t i o n s  p r e s u m a b l y  w o u l d  be t e s t e d  u n d e r  the
1.

24 : p r o s p e c t i v e  a p p l i c a t i o n  of  th e  s u b j e c t  s t a t u t o r y  p r o v i s i o n s .
!!

22 ! T h e  d i f f i c u l t y  w i t h  the B - C  C a b l e  d e c i s i o n ,  of c o u r s e ,1;t •
2 8 .j is t ha t it di d  no t  e x p r e s s l y  a f f i r m  that a p r o s p e c t i v e  v o i d i n g  of

2 *7 .. t h e  f r a n c h i s e  p o w e r  had o c c u r r e d  by  v i r t u e  of th e s u b j e c t  s t a t u -

'i
•itory p r o v i s i o n s  and, if so, to w h a t  ex t e n t  or in w h i c h  a s p e c t s .23

2 8 jjNor did the o p i n i o n  e x p r e s s l y  c o n f i r m  the r e g u l a t o r y  b u r d e n  t e s t  

3®hof r e a s o n a b l e n e s s  for p e r m i t  fe es  and, p r e s u m a b l y ,  o t h e r  a t t e m p t e d  

31- l i m i t a t i o n s .  T h e a b s e n c e  of s u c h  e x p r e s s  d e c l a r a t i o n s  w o u l d  s e e m  ! 

22 to r e f l e c t  an u n c e r t a i n t y  by the c o u r t  as to e i t h e r  the a c t u a l
1

U - 8 3 - 7 4 ( 7 1 / U - 8 3 - 7 9 (4) 
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i n t e n t  of the  l e g i s l a t u r e  or  the  c o n s e q u e n c e s  o f  p r e m a t u r e  s t a t e­

ment . I n d e e d ,  h a v i n g  o b s e r v e d  t h a t  A S 4 2 . 0 5 . 6 4 1  e x p r e s s l y  r e f e r s  

t o  f r a n c h i s e s  an d  a l s o  n o t i n g  in i t s  o p i n i o n  t h a t  p e r m i t s  a n d

A
4 f r a n c h i s e s  c a n  be  i n t e r c h a n g e a b l e  c o n c e p t s  a n d  t e r m s ,  t h e  c o u r t

5 c o u l d  h a v e  e n t e r t a i n e d  c o n c e r n  as to w h e t h e r  t h e  t e r m  " p e r m i t "  in
I;

6 1 A S  4 2 . 0 5 . 2 5 1  r e f l e c t e d  a l e g i s l a t i v e  i n t e n t  t h a t  c e r t a i n  a s p e c t s

7 .j o f  " f r a n c h i s e "  a u t h o r i t y  d i d  p e r s i s t  in t h e  n e w  l e g i s l a t i v e

3 s c h e m e .  If so, p r e m a t u r e  p r o p h y l a c t i c  a b r o g a t i o n ’of  f r a n c h i s i n g  

3 ’ a u t h o r i t y  c o u l d  h a v e  u n i n t e n d e d  c o n s e q u e n c e s .jj
10,! N o n e t h e l e s s ,  it  a p p e a r s  to the C o m m i s s i o n  t h a t  it w a s,, ii
-LX t he  c o u r t ' s  i n t e n t  to  v o i d  t h e  o w n e r s h i p  a s p e c t s  o f  m u n i c i p a l

; I

12 !l f r a n c h i s i n g  or p e r m i t t i n g  in  A l a s k a  w i t h  r e s p e c t  to  r e g u l a t e d
• i t

1 3  . u t i l i t i e s ,  l e a v i n g  i n t a c t  o n l y  t h o s e  r e g u l a t o r y  a s p e c t s  o f  p e r -

1 4 ; m i t t i n g  a n d  f r a n c h i s i n g  n o t  p r e e m p t e d  u n d e r  t h e  h o l d i n g  in C h u g a c h

1 5 E l e c t r i c  A s s o c i a t i o n  v. C i t y  of A n c h o r a g e , s u p r a . If t h i s  is
i

1® c o r r e c t ,  t h e n  t o  t h e  e x t e n t  the p r a c t i c e  o f  u n r e i m b u r s e d  r e l o c a -  

17 t i o n s  is p r e m i s e d  o n  or is v i e w e d  as an i n c i d e n t  o f  the o w n e r s h i p  ! 

13 !' a n d  n o t  r e g u l a t o r y  a s p e c t  of  f r a n c h i s i n g ,  t h e  A l a s k a  j u d i c i a r y  ;ii
13; w o u l d  a p p e a r  b y  n e c e s s a r y  i m p l i c a t i o n  to h a v e  a l r e a d y  r e j e c t e d  th e

• *

2 3 c o m m o n  la w  r u l e  as i n c o n s i s t e n t  w i t h  the s t a t u t o r y  l a w  of  A l a s k a .

!! I
2 1  : A d m i t t e d l y ,  h o w e v e r ,  the  C o m m i s s i o n  is  h e r e  s p e c u l a t i n g  I

i r

22 or p e r h a p s  p r e d i c t i n g  a h o l d i n g  of th e j u d i c i a r y .  A t  t h e  l e a s t ,  j

23 t h o u g h ,  the d e c i s i o n  in B - C  C a b l e  d i d s a n c t i o n  a C o m m i s s i o n  in - '

24 q u i r y  un der  A S 4 2 . 0 5 . 2 5 1  i n t o  the r e a s o n a b l e n e s s  of p a r t i c u l a r
• ;

25 f e e s  or t e rm s f o r  u t i l i z a t i o n  of m u n i c i p a l  r i g h t s - o f - w a y ,  and  d i d  | 

23 c o n f i r m  t h a t  u n d e r  A S  4 2 . 0 5 . 6 4 1  a d e t e r m i n a t i o n  o£ u n r e a s o n a b l e -
j:

27 n e s s  w o u l d  i n v a l i d a t e  t h e  fe e or p r a c t i c e .  S u c h  a p a r t i c u l a r

2® ‘ i n q u i r y  wa s u n d e r t a k e n  in th e p r e c e d i n g  s e c t i o n s  a n d  r e s u l t e d  in a.

23 C o m m i s s i o n  d e t e r m i n a t i o n  t h a t  the c o m m o n  l a w  r u l e  o f  u n r e i m b u r s e d

3 ^ r e l o c a t i o n s  is u n r e a s o n a b l e  b e c a u s e  (1) its n e c e s s a r y  (but. n o t

3 ^ s u f f i c i e n t )  p r e d i c a t e  to c o n s t i t u t e  a c o g n i z a b l e  u t i l i t y  b e n e f i t  

32

U - 8 3 - 7 4 (7)/U-83-79(4)
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1

1 is the e x i s t e n c e  o f  v a l u e  c o m p e n s a t i o n ,  b u t  th e L e g i s l a t u r e  a b r o -

2 g a t e d  t h a t  p r e m i s e ;  a n d  (2) b a s e d  on  the C o m m i s s i o n ' s  c o n s t r u c t i o n

3 of AS 4 2 . 0 5 . 2 5 1 ,  e v e n  if v a l u e  c o m p e n s a t i o n  is s t i l l  p e r m i s s i b l e ,

4 the p r a c t i c e  h a s  s u f f i c i e n t  u n d e s i r a b l e  c o n s e q u e n c e s  to  p r e c l u d e  

3 its a c c e p t a n c e  as  a r e a s o n a b l e  c o n d i t i o n  o f  r i g h t - o f - w a y  u s a g e .

6 B. I n s u f f i c i e n t  I n t e r e s t  for C o m p e n s a t i o n  (S t a t e  v. H a m m e r )

7 ;i It w i l l  a l s o  be r e c a l l e d  f r o m  B a l t i m o r e  Ga s  an d  E l e c t r i c
"i

8 Co. v. S t a t e  R o a d s  C o m m i s s i o n ,  s up r a ,  t h a t  e v e n  if v i e w e d  as a n

9 i n c i d e n t  o f  t h e  f r a n c h i s i n g  a u t h o r i t y ,  t h i s  is n o t  s u f f i c i e n t  

j u s t i f i c a t i o n  f o r th e c o m m o n  l a w  rule. T h e  u n d e r l y i n g  r e a s o n
j

11 u t i l i t y  i n t e r e s t s  in f a c i l i t i e s  l a i d  p u r s u a n t  to f r a n c h i s e  ar e
tlJl

1 2 h i s t o r i c a l l y  d e n i e d  c o m p e n s a t i o n  in the t y p i c a l  i n s t a n c e  of  re-  
i! _ .

11 l o c a t i o n s  i n c i d e n t  to a m u n i c i p a l  p r o p r i e t a r y  a c t i v i t y  is t h a t

I 4 s u c h  i n t e r e s t s  s e e m  to h a v e  b e e n  c l a s s i f i e d  as  " i n c o r p o r e a l  h e r e­

in d i t a m e n t s "  an d,  a s  s u ch , c o n s i d e r e d  d a m n u m  a b s q u e  i n j u r i a  or too 

1° i n s u b s t a n t i a l  a p r o p e r t y  i n t e r e s t  to m e r i t  p r o t e c t i o n  u n d e r  th e 

1^ :: t r a d i t i o n a l  w o r d i n g  a n d c o n s t r u c t i o n  of t h e  U n i t e d  S t a t e s '  and 

I 0 m o s t  s t a t e s '  c o n s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  c o m p e n s a t i o n  for

19 g o v e r n m e n t a l  t a k i n g s .  T h u s ,  the c o u r t  in B a l t i m o r e  G a s  and E l e c -

20 trie Co. w a s  r e q u i r e d  to  f i n d  in the  e n a b l i n g •l e g i s l a t i o n  c r e a t i n g  

2 1 t h e  c o n d e m n i n g  a u t h o r i t y  p a r t i c u l a r  l a n g u a g e  t h a t  w a s  c o n s t r u e d  as

22 i n t e n d i n g  to e n l a r g e  th e o t h e r w i s e  too n a r r o w  s t a t e  c o n s t i t u t i o n a l

23 p r o v i s i o n  o n  c o m p e n s a t o r y  t a k i n g  so as to r e n d e r  th e u t i l i t y ' s

24 i n t e r e s t  c o m p e n s a b l e  an d n o t  s u b j e c t  to th e  c o m m o n  l a w  ru le. |
;

23 T h e  s i g n i f i c a n c e  h e r e  of B a l t i m o r e  G a s  and E l e c t r i c  Co.
• 1

26 .. is that t h e s t a t u t o r y  l a n g u a g e .f o u n d  in t h a t  c a s e  to be s u f f i c i e n t
«l

2 ^ -for  c o m p e n s a t i o n  is s i m i l a r  to the  l a n g u a g e  c o n t a i n e d  in  Art. I,

28 jSec. 18, of  t h e  C o n s t i t u t i o n  of the S t at e o f  A l a s k a ,  w h i c h  p r o -

29 vides:
1!

30 :

11- It s h o u l d  be n o t e d  t h a t  B a l t i m o r e  G a s  an d E l e c t r i c  Co. v.
S t a t e  R o a ds  C o m m i s s i o n , s u p r a , at 31 7 -3 18 , c o n t a i n e d  a f a i r l y  

32 le n g t h y  r e b u t t a l  to the n o t i o n  that  th ere i s a n  i n h e r e n t  d i v i s i o n

U — 83 — 7 4 ( 7 ) / U — 8 3 — 7 9( 4) 
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P r i v a t e  p r o p e r t y  s ha ll  not b e  t a k e n  or d a m a g e d  for 
p u b l i c  u s e  w i t h o u t  just c o m p e n s a t i o n .

M o r e o v e r ,  a s  c o r r e c t l y  o bs er v e d  b y  MTA, t h e  A l a s k a  j u d i c i a r y  has 

c o n s t r u e d  t h i s  l a n g u a g e  as c r e a t i n g  a n  A l a s k a  c o m p e n s a t i o n  s t a n­

d a r d  b r o a d e r  t h a n  t r a d i t i o n a l l y  a l l o w e d .  I n  S t a t e  v. H a m m e r , 

s u p r a , t h e  c o u r t  h a d  b e f o r e  it a c o n t e n t i o n  t h a t  l o s t  p r o f i t s  

i n c u r r e d  b y  a l e s s e e  of c o n d e m n e d  p r o p e r t y  u n t i l  a n e w  b u s i n e s s  

s i t e  c o u l d  be p r o c u r e d  s h o u l d  be c o m p e n s a b l e .  A c k n o w l e d g i n g  that

the t r a d i t i o n a l  v i e w  w o u l d  de ny  s u c h  d a m a g e s ,  t h e  c o u r t  s t a t e d :

T h e  t r a d i t i o n a l  v i e w  had been  t h a t  s u c h  d a m a g e s ,  as p a r t  
j! of  t h e  c a t e g o r y  o f  i n c i d e n t a l  d a m a g e s ,  a r e  n o t  r e c o g­

n i z e d  in  e m i n e n t  d o m a i n  p r o c e e d i n g s ,  b e i n g  d a m n u m  a b s q u e  
i; i n j u r i a , a l o s s  w h i c h  does  not  g i v e  r i s e  to an a c t i o n

fo r d a m a g e s .  C o m p e n s a t i o n  has b e e n  d e n i e d  u n d e r  t h r e e  
t h e o r i e s :  t h a t  d a m a g e  to p e r s o n a l  p r o p e r t y  n e e d  n o t  be

1 c o m p e n s a t e d  for; that  the s t a t e  h a s  t a k e n  the  la nd  o n ly ,
a n d  n o t  th e  b u s i n e s s ;  and that t h e  d a m a g e s  a r e  to o 
s p e c u l a t i v e  to be a war ded . Th e f i r s t  t h e o r y  is i n -  

!; a p p l i c a b l e  in A l a s k a ,  s in ce  by s t a t u t e  an d  c a s e  law,
•) p e r s o n a l  p r o p e r t y  is i n c l u d e d  in the  c a t e g o r i e s  of

p r o p e r t y  fo r  w h i c h  the  c o n d e m n o r  m u s t  c o m p e n s a t e  the 
if o w n e r .  W e  d o  n o t  fi n d ei th er  of th e o t h e r  t h e o r i e s

s u f f i c i e n t l y  p e r s u a s i v e  to c a u s e  u s  to  d e n y  c o m p e n s a t i o n  
f o r  t h e  d a m a g e s  s u f f e r e d  here.

: Id. at 8 2 3  ( f o o t n o t e s  o m i t t e d ) .  A f t e r  o b s e r v i n g  t h a t  t he  U.S.

S u p r e m e  C o u r t  in  M i t c h e l l  v. U n i t e d  S t a t e s ,  2 6 7  U.S. 341 (1925),

I:
had  e m b r a c e d  t h e  s e c o n d  v i e w  that  d e s t r u c t i o n  of  a b u s i n e s s  is 

; m e r e l y  a n  u n c o m p e n s a b l e  i n c i d e n t  to the t a k i n g  of  p r o p e r t y ,  th e  

c o u r t  s t a t e d :

S e c o n d l y ,  M i t c h e l l  v. U n i t e d  S t a t e s , s u p r a , wa s  d e c i d e d  
:l u n d e r  th e  f i f t h  a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u -
!. t i o n ,  w h i c h  u n l i k e  th e  A l a s k a  C o n s t i t u t i o n ,  d o e s  n o t
: e x p r e s s l y  r e q u i r e  c o m p e n s a t i o n  for d a m a g e  to p r o p e r t y .
'' F i n a l l y ,  th e r e a s o n i n g  of M i t c h e l l  is u n a c c e p t a b l e

26 .

30

31

32

14
( c o n t i n u e d )

27 b et w ee n p o l i c e  a n d p r o p r i e t a r y  a c t i v i t i e s  of a m u n i c i p a l i t y  
w i t h  r e s p e c t  to t h e  o b l i g a t i o n  to ma k e c o m p e n s a t i o n .  T h e

28 c o u r t’s v i e w  w a s  t h a t  all m u n i c i p a l  a c t i v i t i e s  p r o c e e d  f r o m  
the p o l i c e  p o w e r ,  and it is o n l y  the w o r d i n g  of  th e r e l e v a n t

29 c o n s t i t u t i o n a l  or s t a t u t o r y  p r o v i s i o n  t h a t  d i c t a t e s  w h e t h e r  
c o m p e n s a t i o n  s h a l l  be paid. It is not n e c e s s a r y  in t h i s  
d i s c u s s i o n  to d e p a r t  f r o m  th e c o n v e n t i o n a l  p r o p r i e t a r y / p o l i c e  
p o we r d i v i s i o n  as the C o m m i s s i o n  is c o n s i d e r i n g  o n l y  i n­
stan ce s in w h i c h  th e s u b j e c t  m u n i c i p a l  p r o j e c t  w o u l d  c a r r y  an 
o b l i g a t i o n  to p a y  c o m p e n s a t i o n  in the e v e n t  n o n u t i l i t y  
p r i v a t e  p r o p e r t y  w a s  t a k e n  d u r i n g  the c o u r s e  o f the p r o j e c t .
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b e c a u s e  it fa il s to p r o v i d e  a r e a l i s t i c  m e a s u r e  of  w h a t  
h a s  b e e n  taken. T h e  c o u r t  s i m p l y  i g n o r e d ,  for th e  , 
p u r p o s e  of c o m p e n s a t i o n ,  th e  d e s t r u c t i o n  of  M i t c h e l l ' s  
b u s i n e s s ,  c h a r a c t e r i z i n g  it a s 'an u n i n t e n d e d  i n c i d e n t  
o f  t h e  t ak in g.'  T h i s  c o u r t  w o u l d  p o o r l y  s e r v e  th e l a w  
i f  it  w e r e  to so b l i n d  i t s e l f  to the  r e a l i t i e s  of c o n­
d e m n a t i o n .

5 Ld. a t  8 2 4  ( f o o t n o t e s  o m i t t e d ) .  T h e  c o u r t  c o n t i n u e d  on

6 to s t a t e  it is i l l o g i c a l  to c o n s i d e r  l o s s  of p r o f i t s  too s p e c u l a -

7 tive i n  a c o n d e m n a t i o n  p r o c e e d i n g  b u t  s u f f i c i e n t l y  c e r t a i n  f o r  use 

0 , in o t h e r  c i v i l  c o n t e x t s ,  a n d  o b s e r v e d :

O u r  d i s s a t i s f a c t i o n  w i t h  th e r e a s o n i n g  u s e d  to d e n y  c o m­
p e n s a t i o n  for d a m a g e s  s u c h  as l o s s  of p r o f i t s  d u e  to 
b u s i n e s s  i n t e r r u p t i o n  is s h a r e d  by c o m m e n t a t o r s ,  and by  
c o u r t s ,  w h i c h  w h i l e  f e e l i n g  c o m p e l l e d  b y p r e c e d e n t  to 

H  d e n y  c o m p e n s a t i o n ,  h a v e  c o m m e n t e d  on  the  h a r s h n e s s  of
t h e  r e s u l t .  O t h er  c o u r t s ,  f a c e d  w i t h  i n t o l e r a b l y  in - 

l 2 e q u i t a b l e  results, h a v e  s i m p l y  r e j e c t e d  the t r a d i t i o n a l
v i e w s .  In L ub er  v. M i l w a u k e e  C o u n t y , 47 Wis. 76 271,

11 1 7 7  N . W . 2 d  380 (1970), t h e  W i s c o n s i n  S u p r e m e  C o u r t
. . . p o i n t e d  ou t  t h a t  o v e r  t i m e  th e us e  of the f a i r  m a r k e t  
v a l u e  m e a s u r e  of c o m p e n s a t i o n  a l o n e  h a d  b e c o m e  i n a d e­
q u a t e :

7 ' T h e  i m p o r t a n c e  of a l l o w i n g  r e c o v e r y  for i n c i d e n t a l
1® l o s s e s  h a s  i n c r e a s e d  s i g n i f i c a n t l y  s i n c e  c o n d e m n a t i o n

p o w e r s  w e r e  i n i t i a l l y  e x e r c i s e d  in t h i s  c o u n t r y .  D u r -  
I 7 i n g  t h e  e a r l y  use of s u c h  p o w e r ,  la nd  w a s  u s u a l l y  u n d e­

v e l o p e d  an d  t a k i n g s  s e l d o m  c r e a t e d  i n c i d e n t a l  lo s s e s .  
T h u s  t h e  fo rm e r  i n t e r p r e t a t i o n  of t h e  " j u s t  c o m p e n s a­
t i o n "  p r o v i s i o n  of our  c o n s t i t u t i o n  s e l d o m  r e s u l t e d  in 
t h e  i n f l i c t i o n  of i n c i d e n t a l  l o s s e s .  T h e  ru le  a l l o w i n g  
f a i r  m a r k e t  v a lu e for o n l y  t h e  p h y s i c a l  p r o p e r t y  a c t u a l­
ly t a k e n  c r e a t e d  no g r e a t  h a r d s h i p .  In m o d e r n  s o c i e t y ,  
h o w e v e r ,  c o n d e m n a t i o n  p r o c e e d i n g s  are n e c e s s i t a t e d  by  

23 n u m e r o u s  n e e d s  of s o c i e t y  a n d  ar e  i n i t i a t e d  by n u m e r o u s
a u t h o r i z e d  bodi es.  D u e  to th e fact p e o p l e  ar e o f t e n

22 c o n g r e g a t e d  in g i v e n  a r e a s  an d t h a t  we  h a v e  r e a c h e d  a
: s t a t e  w h e r e i n  r e - d e v e l o p m e n t  is n e c e s s a r y ,  c o m m e r c i a l

23 .. a n d  i n d u s t r i a l  p r o p e r t y  is o f t e n  t a k e n  in c o n d e m n a t i o n
p r o c e e d i n g s .  When, s u c h  p r o p e r t y  is tak en ,  i n c i d e n t a l

24 ; d a m a g e s  a r e v e r y  ap t  to o c c u r  an d in s o m e  of the c a s e s  
e x c e e d  the fair m a r k e t  v a l u e  o f  the a c t u a l  p h y s i c a l

23 p r o p e r t y  taken.'
I! >

2 ^ . T h e  c o u r t  c o n c l u d e d  t h a t  " t h e  r u l e  m a k i n g  c o n s e q u e n t i a l
d a m a g e s  d a m n u m  a b s q u e  i m u r i a  is, u n d e r  m o d e r n  c o n s t i -  

2 ' : t u t i o n a l  i n t e r p r e t a t i o n ,  d i s c a r d e d . "

28

29

30

I d . at 8 2 5 - 8 2 6  ( f o o t n o t e s  o m i t t e d ) .  Th e  c o u r t  c o n c l u d e d :

H a v i n g  r e v i e w e d  the c a s e s  f r o m  o t h e r  j u r i s d i c t i o n s  b o t h  
d e n y i n g  a n d  r e q u i r i n g  c o m p e n s a t i o n  for i n c i d e n t a l  d a m ­
age s ,  w e  turn to an e x a m i n a t i o n  of the r e l e v a n t  A l a s k a  
law. A r t i c l e  I, Sec. 18 of the A l a s k a  C o n s t i t u t i o n  p r o -  

33 v i d e s  t h a t  " p r i v a t e  p r o p e r t y  s h a l l  no t be t a k e n  or
d a m a g e d  for p u b l i c  use  w i t h > u t  just  c o m p e n s a t i o n " .

32 G i v e n  t h i s  m a n d a t e ,  we a r e  u n a b l e  to d e n y  t e m p o r a r y  l o s s

U —83— 74(7)/ U - 8 3 - 7 9 (4)
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26,

27

2 8  I

29

30

31

32

of p r o f i t s  d a m a g e s  to Ki to. H i s  b u s i n e s s  is ' p r o p e r t y ' r 
and it ha s b e e n  d i r e c t l y  d a m a g e d  by  the  s t a t e  in t a k i n g  
of his l e a s e h o l d .  H i s  d a m a g e s  h a v e  b e e n  f i x e d  b y  s t i p u­
lation. To d e n y  c o m p e n s a t i o n  for s u c h  d a m a g e s  w o u l d  
c o n t r a v e n e  the p o l i c y  b e h i n d  t h e  c o n s t i t u t i o n a l  p r o ­
visi on , t h a t  the c o n d e m n e e  s h o u l d  n o t  p a y  a h i g h e r  p r i c e  
for a p u b l i c  i m p r o v e m e n t  t h a n  d o  o t h e r  m e m b e r s  o f  the 
p u bl ic . T h e  c o n s t i t u t i o n  d o e s  n o t  r e q u i r e  K i t o  to m a k e  
a s p e c i a l  s a c r i f i c e  for the P e t e r s b u r g  H i g h w a y .

W e  ha v e i n d i c a t e d  in o t h e r  e m i n e n t  d o m a i n  c a s e s  t h a t  t h e  
; j u s t  c o m p e n s a t i o n  p r o v i s i o n  o f t h e  A l a s k a  C o n s t i t u t i o n
• r e q u i r e s  f u l l  i n d e m n i f i c a t i o n  of t h e  o w n e r  fo r p r o p e r t y

t a ke n or d a m a g e d . . . .As we  s t a t e d  in S t e w a r d  & G r i n d i e  
; Inc. v. S t a t e , 524 P . 2d 12 42  ( A l a s k a  19 74 ):

i i

'W i th ou t s u c h  a r u l e,  the S t a t e  f o r c e s  a p r o p e r t y  o w n e r  
i to p a y  a g r e a t e r  p o r t i o n  of t h e c o s t s  of a p u b l i c  p r o j­

ect th an  a n y  o t h e r  t a x p a y e r  m u s t  p a y  by a f f l i c t i n g  h i m  
w i t h  the u n a v o i d a b l e  e x p e n s e s  of c o n d e m n a t i o n .  P l a c i n g  

! s u c h  a b u r d e n  on  th e  p r o p e r t y  o w n e r  is n o  m o r e . . . j u s t
t h a n  a s s e s s i n g  a l e v y  a g a i n s t  h i m  bu t no  o t h e r s , '

Id. at 8 2 6 - 8 2 7  ( f o o t n o t e s  o m i t t e d ) .

Th e  a c k n o w l e d g m e n t  in H a m m e r  t h a t  a r e s t r i c t e d  v i e w  o f
i

c o n s t i t u t i o n a l l y  c o m p e n s a b l e  i n t e r e s t s  is n o t  s u i t a b l e  in m o d e r n  

t i m e s  w i t h  its h e a v y  p a c e  of g o v e r n m e n t a l  a c t i v i t y  an d  c o n d e m n a­

ti o n  is v e r y  m u c h  r e m i n i s c e n t  of t h e  p o l i c y  c o n s i d e r a t i o n s  invoked' 

b y  the c o u r t  in B a l t i m o r e  G a s  and E l e c t r i c  Co. to r e a d  th e s t a t u­

t o r y  p h r a s e  " d a m a g e s "  as  i n t e n d e d  to r e q u i r e  c o m p e n s a t i o n  for
I

u n r e i m b u r s e d  r e l o c a t i o n s .  And, e v e r y  b i t  as m u c h  as in the  i n­

s t a n c e  of an u n c o m p e n s a t e d  o wn er  of a d e s t r o y e d  b u s i n e s s ,  to d e n y  !

I
a u t i l i t y  c o m p e n s a t i o n  is to r e q u i r e  a u t i l i t y  r a t e p a y e r ,  w h e t h e r  

w i t h i n  or o u t s i d e  of a m u n i c i p a l i t y ,  to m a k e  a " s p e c i a l  s a c r i f i c e "  

or  p a y  "a l e v y  a g a i n s t  h i m  bu t  no o t h e r s . "  A c c o r d i n g l y ,  e v e n  if 

s o m e  a s p e c t s  of o w n e r s h i p  f r a n c h i s i n g  h a v e  s u r v i v e d  in the pr ese nt'
I

s t a t u t o r y  sc he me , th e c o m m o n  law r u l e  a l l o w i n g  a m u n i c i p a l i t y  to ! 

m a n d a t e  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  n o n e t h e l e s s  a p p e a r s  be 

i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  of th e S t a t e  of  A l a s k a .

(iv) C l a r i f i c a t i o n  of  H o l d i n g  

The  d e t e r m i n a t i o n  t h a t  th e c o m m o n  l a w  r u l e  a u t h o r i z i n g  

the  m u n i c i p a l  p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a­

ti o n s  is u n r e a s o n a b l e  as  to r e g u l a t e d  u t i l i t i e s  is n o t m e a n t  to

0 - 8 3-74(7)/U-83-79(4)
Page 40 of 50

L



V

1 r e j e c t  t o t a l l y  the rule. A S 4 2 . 0 5 . 2 5 1  and  C h u g a c h  E l e c t r i c  A s s o -

2 e l a t i o n  v. M u n i c i p a l i t y  of A n c h o r a g e / s u p r a , d o  p r e s e r v e ,  s u b j e c t

3 . to C o m m i s s i o n  r e v ie w,  the p o l i c e  p o w e r  of th e  m u n i c i p a l i t y  to reg-

4 u l a t e  r i g h t - o f - w a y  us age . T h u s ,  p e r m i t t i n g  (or e v e n  f r a n c h i s i n g )

5 to  i n s u r e  c o m p l i a n c e  w i t h  r e a s o n a b l e  s a f e t y  a n d  c o n s t r u c t i o n

6 s t a n d a r d s  is a u t h o r i z e d ,  and  a u t i l i t y  m a y  p r o p e r l y  be r e q u i r e d  to

7 r e l o c a t e  it s f a c i l i t i e s  w i t h o u t  c o m p e n s a t i o n  in the e v e n t  of 

0 . n o n - c o m p l i a n c e .  Inde ed,  e v e n  in the  a b s e n c e  of an e x p r e s s e d
:i• i

9 p r o c e d u r e - o r  s p e c i f i c a t i o n  of p l a c e m e n t  or c o n s t r u c t i o n  s t a n d a r d s ,
i

10  a u t i l i t y  is o b l i g a t e d  to c o n s t r u c t  and m a i n t a i n  f a c i l i t i e s  in
• i

11 m u n i c i p a l  r i g h t s - o f - w a y  u t i l i z i n g  a r e a s o n a b l e  d e g r e e  of p r u d e n c e

12 'to i n s u r e  n o t  o n l y  t h e  s a f e t y  of the  f a c i l i t i e s  but the m a x i m u m
'jj

1 3 ; o p p o r t u n i t y  for o t h e r s  to use  t h e  r i g h t - o f - w a y  w i t h o u t  c o n f l i c t ,

14 .and s u c h  o b l i g a t i o n s  m a y  a l s o  be e n f o r c e d  b y  th e m u n i c i p a l i t y
iIf

15 w i t h o u t  r e i m b u r s e m e n t .  A l so , a m u n i c i p a l i t y  d o e s  no t  w a r r a n t  to a

16 u t i l i t y  t h a t  r i g h t s - o f - w a y  w o u l d  be p r e s e r v e d  in a n y  p a r t i c u l a r

17 _c o n d i t i o n .  Thus, if the m u n i c i p a l i t y  s h o u l d  r e q u i r e  a u t i l i t y  to

18 r e m o v e  a n d  r e p l a c e  its f a c i l i t i e s  i n c i d e n t  to r e p a i r s  n e c e s s a r y

19 e i t h e r  to  r e s t o r e  a f t e r  e m e r g e n c y ,  or to o t h e r w i s e  r e a s o n a b l y

20 m a i n t a i n ,  s e r v i c e a b i l i t y  of the r i g h t - o f - w a y  in the c o n d i t i o n

21 e x i s t i n g  w h e n  the u t i l i t y  f i r s t  l a i d  its f a c i l i t i e s ,  su c h r e m o v a l

22 aid r e p l a c e m e n t  m a y  be d i r e c t e d  w i t h o u t  c o m p e n s a t i o n .  T h e s e  a r e

23 i l l u s t r a t i v e  c i r c u m s t a n c e s  o n ly , an d o t h e r  s i t u a t i o n s  c o u l d  w e l l  

c •
£  24 a r i s e  in w h i c h  the m u n i c i p a l i t y  m a y  r e q u i r e  an  u n r e i m b j r s e d  r e -
8

E § o  25 l o c a t i o n  as  an i n c i d e n t  of r i g h t  of  w a y  a c t i v i t y  p u r s u a n t  to its
E *“
°  < D ®
o ~  n 26 p o l i c e  p o w e r s .  S o u t h w e s t e r n  B e l l  T e l e p h o n e  C o m p a n y  v. the C i t y  of
S (/)•*; | ----

=  gj 5  27 ' F a y e t t e v i l l e , 609 S . W . 2 d  914, 918, (Ark. 19 8 1 ) .  j
3 — 0* •CO O) ' 1
£ z « 28 ' H o w e v e r ,  the d e c i s i o n  h e r e i n  is i n t e n d e d  to a b r o g a t e  th e
a  r  o  ,i
•j ^  J—

cu c\j c 29 c o m m o n  l a w  rule w h e r e  a m u n i c i p a l i t y  r e q u e s t s  r e l o c a t i o n  i n c i d e n t

.* |l
S 30 to a p r o p r i e t a r y  a c t i v i t y  a n d  r e c o g n i z a b l e  m a n a g e m e n t  d i r e c t i o n  is
<  i

31 p r e s e n t .  P r o p r i e t a r y  a c t i v i t i e s  a r e  at th is  ti me  d e f i n e d  for th e

32 p u r p o s e  of AS 4 2 . 0 5 . 2 5 1  to be p r i m a r i l y  all a c t i v i t i e s  r e f l e c t e d

U — 83 — 74( 7)/ U — 83—79(4)
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1 in a m u n i c i p a l  c a p i t a l  b u d g e t .  I t  is a l s o  i n t e n d e d  to a p p l y  to

:! •

2 s i t u a t i o n s  in w h i c h  a m u n i c i p a l i t y  a l l o w s  i t s e l f  or a t h i r d  p a r t y  :

3 ( w h e t h e r  or n o t  a u t i l i t y )  to l a y  f a c i l i t i e s  or w o r k  in  i t s  !
j

4 r i g h t s - o f - w a y  w h e n  s u c h  w o r k  w i l l  n e c e s s i t a t e  r e l o c a t i o n  or  o t h e r  '

5 d '.sturbance of a p r e s e n t  u t i l i t y ' s  f a c i l i t i e s .  I t  is, o f  c o u r s e ,
•I

6 ! a r e a s o n a b l e  c o n d i t i o n  of e n t r y  i n t o  a r i g h t - o f - w a y  f o r  t h e  munic-'
'i !;i :

7 ;; i p a l i t y  to r e q u i r e  the e n t e r i n g  e n t i t y  to a b s o r b  s u c h  r e l o c a t i o n  j
'j

0 : e x p e n s e s  of o t h e r  u t i l i t i e s ,  so t h e  m u n i c i p a l i t y  c a n  a d e q u a t e l y

j i
9 p r o t e c t  i t s e l f  in  t h e s e  c i r c u m s t a n c e s .  T h e  f o r e g o i n g  s h o u l d

!! ;
10 c o n s t i t u t e  t h e  v a s t  m a j o r i t y  of  i n s t a n c e s  in w h i c h  t h e  c o m m o n  l a w

>

11 r u l e  w o u l d  be i n v o k e d ,  and u t i l i t i e s  a n d  m u n i c i p a l i t i e s  s h o u l d
i

12 •' h a v e  l i t t l e  d i f f i c u l t y  in a g r e e i n g  o n  t h e  n a t u r e  of  a p a r t i c u l a r  !
i

13 p r o j e c t .  ;

14 In t h e e v e n t  of d i s p u t e ,  t h e  C o m m i s s i o n  r e m a i n s  a v a i l -  ;

15 a b l e  p u r s u a n t  to  A S  4 2 . 0 5 . 2 5 1  to r e s o l v e  w h a t e v e r  p r o b l e m s  m a y

15 a r i s e .  To  a v o i d  a b u s e  of the  e x c e p t i o n s  a l l o w e d ,  it w i l l  be th e j
i

17 b u r d e n  o f  the  m u n i c i p a l i t y  to e s t a b l i s h  in the e v e n t  of  d i s D u t e
i

18! t h a t  th e  r e q u e s t e d  u n r e i m b u r s e d  r e l o c a t i o n  is a r e a s o n a b l e  e x e r -  j

19 c i s e  of its s u p e r v i s o r y  p o w e r s  o v e r  r i g h t - o f - w a y  u s a g e .  It  is

20 e x p e c t e d  t h a t  u t i l i t i e s ,  for t h e i r  p a r t ,  ha v e or w i l l  m a k e  a

21 n o r m a l  p r a c t i c e  o f  r e c o r d i n g  th e c i r c u m s t a n c e s  of  a n y  r e l o c a t i o n  1
i •

22 for  w h i c h  t h e y  d o  p a y  e x p e n s e s  so a s to p e r m i t  v a l i d a t i o n  of the |
: i

23 p r o p r i e t y  of s u c h  p a y m e n t  an d t h e i r  p r o p e r  d i s p o s i t i o n  in r a t e -

24 m a k i n g  p r o c e e d i n g s .  C o n s i d e r i n g  t h a t  s u c h  s i t u a t i o n s  w h e r e  r a t e -  j

c i
25 p a y e r s  w i l l  a s s u m e  th e b u r d e n  w i l l  be  c o m p a r a t i v e l y  f e w  a n d

I
26 b a s i c a l l y  r e f l e c t  t r u e  c o n s t r u c t i o n  or r e g u l a t o r y  n e c e s s i t i e s ,  i

27 s u c h  p a y m e n t s  t y p i c a l l y  w i l l  be c a p i t a l i z e d  and r e c o v e r e d  in

. i

28 g e n e r a l l y  a p p l i c a b l e  rates. In o t h e r  wo rd s ,  t h e r e  is no j u s t i f i -

29 c a t i o n  for u t i l i t i e s  to h a v e  m u n i c i p a l  s u r c h a r g e  t a r i f f s  to au -

30 t h o r i z e  r e c a p t u r e  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s .  In  t h o s e

31 r a r e  o c c a s i o n s  t h a t,  for r e a s o n s  u n f o r e s e e a b l e  a t t h i s  t i me , a

32
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1

1 m u n i c i p a l  s u r c h a r g e  m i g h t  be a p p r o p r i a t e ,  th e  C o m m i s s i o n  w i l l

2 c o n s i d e r  s u c h  s u r c h a r g e s  o n  a c a s e - b y - c a s e  bas is .

3 T h i s  d e c i s i o n  a l s o  r e f l e c t s  th e  C o m m i s s i o n ' s  o p i n i o n

4 t h a t  n o n r e g u l a t o r y  or o w n e r s h i p  p e r m i t  a n d  f r a n c h i s e  f e e s  a r e

5 u n r e a s o n a b l e .  T h i s  d e t e r m i n a t i o n  is a p p l i c a b l e  to a n y  c u r r e n t  or

6 f u t u r e  f r a n c h i s e  or p e r m i t  f ees . F r a n c h i s e  or p e r m i t  f e e s  t h a t

7 a r e  b a s e d  o n a u t i l i t y ' s  r e v e n u e s  w o u l d  s e e m  p r e s u m p t i v e l y  u n r e -  

0 l a t e d  to the a c t u a l  c o s t s  of s u p e r v i s i n g  th e u t i l i t y ' s  r i g h t - o f -
i

9 w a y  a c t i v i t i e s  or o t h e r  b u r d e n s  c a u s e d  b y  n o r m a l  u t i l i t y  o p e r a -  

1° , t i on . A c c o r d i n g l y ,  the  C o m m i s s i o n  w i l l  d i s a l l o w  s u c h  p a y m e n t s  in 

11  ■ r e v i e w i n g  f u t u r e  r e q u e s t s  for r a t e  r e l i e f ,  u n l e s s  s u c h  a f e e  h a sn  ii
b e e n  s u s t a i n e d  in the i n d i v i d u a l  u t i l i t y ' s  i n s t a n c e  p r i o r  to

13 c o n c l u s i o n  of the r a t e  case. For  t h o s e  o c c a s i o n s  in w h i c h  th e

14 C o m m i s s i o n  m i g h t  a l l o w  n o n r e g u l a t o r y  or o w n e r s h i p  f r a n c h i s e  a n d

15 p e r m i t  fees, the  C o m m i s s i o n  w i l l  a l s o  c o n s i d e r  on  a c a s e - b y - c a s e  

15 b a s i s  w h e t h e r  su ch  f e e s  s h o u l d  be r e c o v e r e d  in g e n e r a l l y  a p p l i -

17 ■ c a b l e  r a t e s  or in a s p e c i a l  m u n i c i p a l  s u r c h a r g e .  A s  s h o u l d  a l s o  ;

18 be  c l e a r ,  the C o m m i s s i o n ' s  p r e d i s p o s i t i o n  is to r e q u i r e  r e g u l a t o r y

19 p e r m i t  or  f r a n c h i s e  f e e s  to be r e c o v e r e d  in g e n e r a l  r a t e s ,  a s  the''

20 d o  n o t  a t  p r e s e n t  g e n e r a t e  a p p r e h e n s i o n s  c o n c e r n i n g  e s c a l a t i o n  to

21 t h e  p o i n t  of s i g n i f i c a n t  i m p a c t  and  t h e y  a r e  o t h e r w i s e  b a s e d  on

22 o p e r a t i o n a l  c o n s i d e r a t i o n s .

23 A n o t h e r  a s p e c t  of t h i s  d e c i s i o n  s h o u l d  a l s o  be m e n -

24 t i o n e d .  W h i l e  B-C  C a b l e  C o m p a n y  v. C i t y  an d B o r o u g h  of J u n e a u ,

25 s u p r a , s u s t a i n e d  the v a l i d i t y  of at l e a s t  t h o s e  f r a n c h i s e s  a n t e -

25 d a t i n g  t he  1970  s t a t u t o r y  s c h e m e  on b e h a l f  of the m u n i c i p a l i t y ,  it
ij ;

27 d i d  a l l o w  for C o m m i s s i o n  r e v i e w  of t h e  r e a s o n a b l e n e s s  of  t e r m s
1

28 e v e n  in t h o s e  f r a n c h i s e s .  T h e r e  is no  r e a s o n  why, in c o n n e c t i o n  J
• I

29 w i t h  f r a n c h i s e s  or p e r m i t s  e i t h e r  a n t e d a t i n g  or p o s t d a t i n g  th e

3° s t a t u t o r y  s ch eme , a m u n i c i p a l i t y  c o u l d  n o t  s e e k  r e l i e f  b e f o r e  th i s
i

31 C o m m i s s i o n  fr om  any  t e rm s and c o n d i t i o n s  in s u c h  a g r e e m e n t s  as

32 m a y  a p p e a r  or in the c o u r s e  of time b e c o m e  i n j u r i o u s  to the

I

’• U - 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4  ) |
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i
i
!

1 m u n i c i p a l i t y ' s  i n t e r e s t  in r e g u l a t i n g  r i g h t - o f - w a y  a c t i v i t y . 15 ;

; '

2 I n d e e d ,  s u c h  r e l i e f  m i g h t  w e l l  be o b l i g a t o r y  to p u r s u e  in c e r t a i n  '

3 s i t u a t i o n s  in l i g h t  o f  t h e  f o r e g o i n g  c o m m e n t s  c o n c e r n i n g  d i s c r i m i - l
I

4 n a t o r y  p r a c t i c e s ,  a l t h o u g h  it a l s o  a p p e a r s  s o m e  a l l o w a n c e  f o r  dis-i
•• i

5 c r i m i n a t o r y  p r a c t i c e s  m i g h t  be a p p r o p r i a t e  if c o m m e n s u r a t e  w i t h  a
It
,t

6 p a s t  b e n e f i t  r e c e i v e d  f r o m  the  u t i l i t y .
j!

7 |J VI. A p p l i c a t i o n  of  D e t e r m i n a t i o n  T o  P r e s e n t  F i l i n g s

i!
3 jl As the C o m m i s s i o n  is a c t i n g  p u r s u a n t  to a p a r t i a l  ii| j
9 . v e s t i n g  of the  l e g i s l a t i v e  d i s c r e t i o n  in r e j e c t i n g  of  th e c o m m o n

•i !
10 l a w  rule, th is  d e t e r m i n a t i o n  w o u l d  a p p e a r  to be a p p l i c a b l e  to  a n y  :

:

11 d i s p u t e  b r o u g h t  b e f o r e  t h e  C o m m i s s i o n  by a u t i l i t y  o p p o s i n g  a n

»(
12 ' u n r e i m b u r s e d  r e l o c a t i o n .  In S t a t e  R o a d  C o m m i s s i o n  of  U t a h  v. U t a h

13 P o w e r  & L i g h t  C o . , 35 3 P . 2d 17 1 ( Uta h 1960), t h e  c o u r t  s u s t a i n e d  a :

14 l e g i s l a t i v e  d e c l a r a t i o n  to c o m p e n s a t e  u t i l i t y  r e l o c a t i o n s  i n c i d e n t
i

15 to f e d e r a l  h i g h w a y  p r o j e c t s  o v e r  a c o n t e n t i o n  t h a t  it w o u l d  u nc on -ii
16 s t i t u t i o n a l l y  a b r o g a t e  i m p l i e d  t e r m s  o f the u t i l i t i e s '  f r a n c h i s e s  j

17 i n c o r p o r a t i n g  t h e  c o m m o n  l a w  r u l e.  T h e  c o u r t  t h e r e  s t a t e d :  ;

In th is  c a s e  it is a d m i t t e d  t h a t  the f r a n c h i s e s  w e r e  
g r a n t e d  and a c c e p t e d  w i t h  k n o w l e d g e  th at  t h e y  w e r e  s u b­
j e c t  to the e x e r c i s e  of  t h e  p o l i c e  p o w e r  of th e  st a t e .
A m o n g  the u n w r i t t e n  p r o v i s i o n s ,  t h e n  as no w , w a s  t h a t  j
o v e r a r c h i n g  o n e to c o m p l y  w i t h  the law  at a l l  ti mes .
W h a t  t h a t  l a w  w o u l d  be f r o m  t i m e  to time, n o  o n e  knew. i
W h a t  s p e c i f i c  a c t s  or o t h e r  c o n s i d e r a t i o n s  w o u l d  be
r e q u i r e d  of the u t i l i t i e s  w a s  j u s t  as u n p r e d i c t a b l e .  I
'We k n o w  in p a r t ,  a n d  we p r o p h e s y  in p a r t . ' W h e n  a i
c h a n g e  in u s e  of th e s t r e e t  n e c e s s i t a t e d  a d j u s t m e n t  w i t h  '
r e s p e c t  to u s e  by  the  u t i l i t i e s  an d a d e m a n d  for a c t i o n  j
on the p a r t  of th e u t i l i t i e s  w a s  made, t h e n  a n d  o n l y  
t h e n  w o u l d  an o b l i g a t i o n  a r i s e  an d the r e q u i r e m e n t s  i m­
p o s e d  by the  o b l i g a t i o n  b e c o m e  known. If t h e  l a w  ha d :
c h a n g e d  or s t r e e t  u s e s  n o w  u n k n o w n  we r e c o n t e m p l a t e d ,  
th e r e q u i r e m e n t s  w o u l d  be a f f e c t e d  a c c o r d i n g l y .  T h e  j
u t i l i t i e s  a s s u m e d  t h a t  r i s k  to t he ir  a d v a n t a g e  or d i s­
a d v a n t a g e .  T h e  t h e o r y  t h a t  th e  c o m m o n  l a w  r u l e  as it
e x i s t e d  w h e n  the f r a n c h i s e s  w e r e  g r a n t e d  b e c a m e  an i n t e -  ,
g r a l  p a r t  of the f r a n c h i s e s  as if e x p r e s s l y  w r i t t e n
t h e r e i n ,  an d c o u l d  n o t  be m o d i f i e d  by s u b s e q u e n t  l e g i s -  ;
la t i o n ,  is no t  s u p p o r t e d  by tne  a u t h o r i t i e s .  A l l  c o n­
t r a c t s  and p r o p e r t y  r i g h t s  a r e  he l d s u b j e c t  to the fa i r j
e x e r c i s e  of the p o l i c e  p o w e r  of the state. !

i
I

I d . at 17 7  ( f o o t n o t e s  o m i t t e d ) .  T h e  s a m e  o p i n i o n  a l s o  q u o t e d

32 1 5 S e e  al s o M c Q u i l l i n ,  s u p r a , Sec. 34.36 ( q u o t e d  at n o t e  12.) ■

18

19 ;20 
2 1 \

22 !

23 'i:

24 ■
I:

25
;l

26 i •l*
j,

27
, t

28 •t

29 :
b

30
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1 the f o l l o w i n g  l a n g u a g e  in J u s t i c e  C a r d o z o ' s  o p i n i o n  in

10

2 O s w e g o  & S y r a c u s e  Co. v. S t a t e # 12 4 N.E. 8 (N.Y. 1 9 1 9 ) :

3 T h i s  c a s e  is g o v e r n e d ,  t h e r e f o r e ,  by  our d e c i s i o n  in 
'„hat of t h e  L e h i g h  V a l l e y  R a i l r o a d  so far as  t h e  f a c t s

4 of the two  c a s e s  ar e th e same. T h e  s t a t e  f i n d s  a d i s ­
t i n c t i o n  b e t w e e n  t h e m  in the t e r m s  of the c l a i m a n t ' s

3 pe r m i t .  In t h e  e a r l i e r  c a s e  t h e r e  w a s  an i m p l i e d
r e s e r v a t i o n  b y the s t a t e  of the  r i g h t  to d e s t r o y  t h e

8 b r i d g e  in t h e  i m p r o v e m e n t  of n a v i g a t i o n  * * * *  in  t h i s  
case  the  r e s e r v a t i o n  w a s  e x p r e s s e d .  W e  t h i n k  t he  d i f -

7 f e r e n c e  is u n s u b s t a n t i a l .  T h e  p o w e r  of th e s t a t e  is n o t
c h a n g e d  b y t h e  f o r m  of r e s e r v a t i o n .  E v e n  t h o u g h  no p e r -

^ : m i t  ha d b e e n  g r a n t e d ,  th e d u t y  of the r a i l r o a d  w o u l d  be
the sa me.  T h e  e q u i t y  of its p o s i t i o n  is n o t  d e s t r o y e d

9 by its p r o m i s e  to o b e y  the  law. In s u c h  m a t t e r s  we  m u s t
i go b e n e a t h  th e  f o r m  of the t r a n s a c t i o n  to its  s u b s t a n c e

**** I n f o r m  o n l y  the d u t y  is c o n t r a c t u a l .  B a c k  of t h e  
•j f o r m  of c o n t r a c t  t h e r e  l i e s  the s u b s t a n c e  o f s u b m i s s i o n
: to c o e r c i v e  p o w e r  of th e st ate . We  a r e  n o t  d e a l i n g  w i t h
: a fee b a r g a i n ,  w h i c h  ha s b e e n  f o un d a f t e r w a r d s  to be a

J-2 ’ ha rd  one. W h a t  the l e g i s l a t u r e ' s  p o w e r  of r e l i e f  or
d i s p e n s a t i o n  m a y  be in s u c h  c i r c u m s t a n c e s ,  we  n e e d  n o t  

I 3 no w d e t e r m i n e .  W e  ar e  d e a l i n g  w i t h  a b a r g a i n  d i c t a t e d
’’ by the lav:. B e t w e e n  s u c h  a c a s e  an d t h a t  o f t h e  L e h i g h

34 , V a l l e y  R a i l r o a d  we f i n d  n o d i f f e r e n c e  in p r i n c i p l e .  T h e
st at e w a s  a b o u t  to e x e c u t e  a g r e a t  p u b l i c  w o r k .  It w a s  
th a t in the  d o i n g  of t h a t  w o r k  t h e r e  w o u l d  be d e s t r u c -  
tion of p r i v a t e  p r o p e r t y .  M u c h  of the d a m a g e  w o u l d  be  

38 ( d a m n u m  a b s q u e  i n j u r i a . N o n e t h e l e s s  it w o u l d  be d a m a g e .
| The r e s u l t  w o u l d  be i n e q u a l i t y  in the  d i s t r i b u t i o n  o f
j: p u b l i c  b u r d e n s .  So me  w o u l d  p a y  m o r e  d e a r l y  t h a n  o t h e r s

in p r o p o r t i o n  to b e n e f i t s  r e c e i v e d .  T h e  q u e s t i o n  w a s  
I 3 for the l e g i s l a t u r e  w h e t h e r  th e e q u i t y  of c o m p e n s a t i o n

was s t r o n g  e n o u g h  to m e r i t  r e c o g n i t i o n .  W e  c a n n o t  h o l d  
19 . it to be i l l u s o r y .

2 0 . 353 P . 2d at 174.

2 1 In S o u t h  C e n t r a l  B e l l  v. C i t y  of C h a t t a n o o g a , 5 7 8  S. W.

22 2d 950 ( T e n n e s s e e  19 58) , the c o u r t  h e l d  that, n o t w i t h s t a n d i n g
i'

23 ’ in t e r n a l  d e s i g n a t i o n ,  a p a r t i c u l a r  c i t y  p r o j e c t  w a s  n o t  a n o r m a l
I
I;

2 4 j|City a c t i v i t y  (or " m e r e l y  a s t r e e t  j o b, " I d . at 925) but a r e d e -  

2 ^i v e l o p m e n t  p r o j e c t  w i t h i n  the c o n t e m p l a t i o n  of th e s t a t e  s t a t u t e
ii

26 r e q u i r i n g  r e i m b u r s e m e n t  for u t i l i t y  r e l o c a t i o n  i n c i d e n t  to r e d e -

2 7 . v e l o p m e n t  p r o j e c t s .  In the c o u r s e  of  the o p i n i o n ,  th e c o u r t

28 ; s u m m a r i l y  r e j e c t e d  a c o n t e n t i o n  t ha t the u t i l i t i e s  w e r e  b a r r e d

28 f r o m  s e e k i n g  r e i m b u r s e m e n t  b e c a u s e  t h e i r  f r a n c h i s e  a g r e e m e n t

3 8 \ e x p r e s s l y  a s s u m e d  the r e s p o n s i b i l i t y  for r e l o c a t i o n  e x p e n s e s :
:!

31- It is c l a i m e d  th at  the p l a i n t i f f s  by their f r a n c h i s e
from the c i t y  ag r e e d  to p a y  all r e l o c a t i o n  e x p e n s e s .

32 The c i t y  a r g u e s  that u n d e r  the e m p h a s i z e d  p o r t i o n  of th e

; U - 83-74(7)/U-83-79(4)
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x jj s t a t u t e  t h e s e  f r a n c h i s e s  ar e  b i n d i n g  c o n t r a c t s  w h e r e b y
the  b e n e f i t s  of  f u r n i s h i n g  t h e i r  r e s p e c t i v e  s e r v i c e s  to

2 t h e  c i t i z e n s  of the  c i t y  i n u r e d  to the  b e n e f i t  of  the  
u t i l i t i e s .  T h i s  a r g u m e n t  is f o r e c l o s e d  by the  r e c e n t

3 . d e c i s i o n  o f t h e  Middle, s e c t i o n  o f  t h i s  C o u r t  in M e t r o -

4 :
p o l i t a n  D e v . f Etc. v. S o u t h  C e n t .  B e l l . (Tenn. Ct. App. 
1978) 5 6 2  S . W . 2 d  438.

5 ; Id. at 953.

F r o m  t h e s e  o p i n i o n s ,  it s e e m s  to be the b e t t e r  a n d  m o r e

7 •'m o d e r n  r u l e  t h a t  as  a g a i n s t  at l e a s t  a l e g i s l a t i v e  r e j e c t i o n  o f
? t  I

n •! ...   . _  _L
u t h e  c o m m o n  law , a m u n i c i p a l i t y  m a y  n o t  c i a i m  a v e s t e d  r i g h t  i n  !

!i I
6 c o n t i n u a t i o n  of th e  r ul e.  Nor m a y  s u c h  a v e s t e d  r i g h t  be c l a i m e d  ■ 

!| _ j
o n  the b a s i s  o f  a n  e x p r e s s  r e c i t a l  in t h e  f r a n c h i s e  or p e r m i t

3-1 (o r d i n a n c e  t h a t  t h e  u t i l i t y  a s s u m e s  t h e  b u r d e n  of r e l o c a t i o n  e x -  !

i p e n s e s .  A c c o r d i n g l y ,  t he  C o m m i s s i o n ' s  d e t e r m i n a t i o n  s h o u l d  b e
• «

^  i. e f f e c t i v e  in a n y  f u t u r e  d i s p u t e s  b r o u g h t  b e f o r e  it.

>j W i t h  r e s p e c t  to M T A ' s  r e q u e s t  fo r a d e c l a r a t o r y  r u l i n g
ii

-1C *1 * # .

XD t h a t  a m u n i c i p a l  s u r c h a r g e  is a v a i l a b l e  to r e c o v e r  u n r e i m b u r s e d
s>

r e l o c a t i o n  e x p e n s e s ,  t h e r e  is no  d i f f i c u l t y  w i t h  a " p r e s e n t "

17 a p p l i c a t i o n  o f  t h i s  o p i n i o n  as the  d e t e r m i n a t i o n  of l i a b i l i t y  for 

1® ; r e l o c a t i o n s  d i r e c t e d  or to be d i r e c t e d  u n d e r  the d i s p u t e d  o r d i -

16 ; n a n c e  is b e f o r e  t h e  C o m m i s s i o n  in t h e  p a r a l l e l  c o m p l a i n t  d o c k e t .
ii

20 A c t u a l l y ,  W a s i l l a  a c c e p t s  r e s p o n s i b i l i t y  for the e x p e n s e  of re-
I;

21 : l o c a t i o n s  of f a c i l i t i e s  p l a c e d  p u r s u a n t  to th e  p e r m i t  s y s t e m  a n d
ii

22 j l o c a t i o n  s t a n d a r d s  c o n t e m p l a t e d  u n d e r  its  n e w  o r d i n a n c e ,  so t h a tii
23 it  do e s n o t  t r u l y  g e n e r a t e  a d i s p u t e  o v e r  th e  c o m m o n  l a w  rule.

24 T h e  d i s p u t e  is o v e r  f a c i l i t i e s  la i d p u r s u a n t  to the old  a g r e e m e n t s

25 u n d e r  w h i c h  W a s i l l a  a l s o  a s s u m e d  r e s p o n s i b i l i t y  but w h i c h  ha d no

26, p e r m i t  s y s t e m  or l o c a t i o n  s t a n d a r d s .

27 T h e  i s s u e  is w h e t h e r  MTA, d e s p i t e  th e e a r l i e r  a g r e e m e n t s ;

2® a s s u m i n g  m u n i c i p a l  r e s p o n s i b i l i t y  for th e  e x p e n s e s  of r e l o c a t i o n ,  j

26 b u t  w i t h o u t  a n y  p e r m i t  s y s t e m  or r e l o c a t i o n  s t a n d a r d s ,  is n o n e t h e - '
! ?

3° l e s s  l i a b l e  for th e  e x p e n s e s  of r e l o c a t i o n  of e a r l i e r  laid f a c il i- i 

31- t i e s  if t h e y  w e r e  p o s i t i o n e d  in W a s i l l a ' s  r i g h t s - o f - w a y  in v i o l a -  

32 t i o n  of the n e w  s t a n d a r d s .  T h i s  i s s u e  w o u l d  s e e m  n e c e s s a r i l y  to

U-83-74( 7 ) / U - 8 3 - 7 9 (4)
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1

1 r e q u i r e  r e s o l u t i o n  in f a v o r  of  MTA. H o w e v e r ,  a s d i s c u s s e d  e a r l i e r

2 (see p a g e  41 o f  t h i s  o p i n i o n ) ,  M T A  n o n e t h e l e s s  h ad  an  o b l i g a t i o n

3 to p r u d e n t l y  l a y  i t s  f a c i l i t i e s  e v e n  in the a b s e n c e  of  e x p r e s s

4 m u n i c i p a l  s t a n d a r d s .  I n c l u d e d  in t h i s  o b l i g a t i o n  is the r e q u i r e -

5 m e n t  th at  M T A  m a i n t a i n  a c c u r a t e  " a s - b u i l t s "  o f its  p l a n t  in m u n i c -

6 ipal  r i g h t s - o f - w a y .  W h e t h e r  or n o t  M T A  ha s  a n y  r e l o c a t i o n  or

7 o t h e r  l i a b i l i t y  u n d e r  t h e  f o r e g o i n g  p r i n c i p l e s  w i l l  be c o n s i d e r e d  

3 ' f u r t h e r  in t h e  c o m p l a i n t  d o c k e t ,  t o g e t h e r  w i t h  th e p o s s i b l e  f u r -

9 t h e r  i s s u e  o f  w h e t h e r  t h e r e  s h o u l d  be a g e n e r a l  r a t e p a y e r  re-
•i

10 c o v e r y .  A c c o r d i n g l y ,  a s u r c h a r g e  w i l l  n o t  be a p p r o p r i a t e  for s u c h

11 items.

12 T h e  r e a s o n a b l e n e s s  o f  p e r m i t  f e e s  a n d  o t h e r  p o s s i b l e

13 e x p e n s e s  u n d e r  t h e  n e w  W a s i l l a  o r d i n a n c e  w i l l  a l s o  be d i s c u s s e d  in

14 the d e c i s i o n  o n  t h e  c o m p l a i n t .  H o w e v e r ,  it m a y  be o b s e r v e d  h e r e ,

15 t h a t  W a s i l l a  s e e k s  o n l y  to r e c o v e r  w h a t  it c o n t e n d s  ar e the  r e a -

16 s o n a b l e  c o s t s  fo r  d a m a g e  and  r e g u l a t o r y  s u p e r v i s i o n  o c c a s i o n e d  b y

17 M T A ' s  p r e s e n c e  in W a s i l l a ' s  r i g h t - o f - w a y ;  t h e r e  a re  p u r p o r t e d l y  n o

18 v a l u e  c o m p o n e n t s  to the  c h a r g e s  s o u g h t  to be l e v i e d .  A c c o r d i n g l y ,

19 no s u r c h a r g e  w i l l  be a l l o w e d  for s u c h  p e r m i t  f e e s  and e x p e n s e s

20 u n d e r  the n e w  o r d i n a n c e  as  the C o m m i s s i o n  m a y  al lo w .

2 1  W i t h  r e s p e c t  to th e H E A  s i t u a t i o n ,  t h e  C o m m i s s i o n ' s

22 d e t e r m i n a t i o n  to r e j e c t  the  c o m m o n  l a w  rul e d o e s  not s o l v e  all

23 p r o b l e m s .  C l e a r l y ,  t h i s  r u l i n g  w i l l  a p p l y  to a n y  f u t u r e  r e l o c a -

24 .t i o n s  d i r e c t e d  b y  the  c i t y ,  so t h e r e  is no n e e d  for a m u n i c i p a l
• i

25 s u r c h a r g e  for s u c h  f u t u r e  r e l o c a t i o n s .  H o w e v e r ,  HE A  c l a i m s  to
I;

26 h a v e  h e l d  b a c k  f r o m  its r e v e n u e  r e q u i r e m e n t  for g e n e r a l l y  a p p l i -ii
27 . c a b l e  r a t e s  s o m e  $ 2 0 0 , 0 0 0  in p a s t  u n r e i m b u r s e d  r e l o c a t i o n s  w h i c h  j

28 it n ow  s e e k s  to r e c o v e r  as th e o p e n i n g  b a l a n c e  in the r e q u e s t e d  j

29 s u r c h a r g e .  It is n o t  as c l e a r  to th e C o m m i s s i o n  if its r u l i n g  •
i.

3° r e j e c t i n g  the c o m m o n  l a w r u l e  c o u l d  p r o p e r l y  be a p p l i e d  to s a n e -  j

31 ti on  r e c o v e r y  of  t h o s e  e x p e n s e s  f r o m  th e  c i t y  an d , if not, w h e t h e r

32 and ho w t h o s e  c h a r g e s  m a y  n o w  be r e c o v e r e d .

U-83-74(7 ) / U - 8 3 - 7 9 (4)
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1 •' T h e  q u e s t i o n  h e r e  is w h e t h e r  t h e  s p e c i f i e d  i n s t a n c e s

f  ■ .  '

2 g e n e r a t i n g  t h e  p r e s e n t  $ 2 0 0 , 0 0 0  in u n r e i m b u r s e d  r e l o c a t i o n  e x -

3 p e n s e s  a r e  c o n s u m m a t e d  t r a n s a c t i o n s  b e y o n d  t h e  r e a c h  of thi s ;
i
i

4 C o m m i s s i o n  to u n d o  an d , if so, w h e t h e r  th e u t i l i t y  m a y  by a n y
i

2 m e t h o d  p a s s  t h e s e  e x p e n s e s  o n  to r a t e p a y e r s  w i t h o u t  v i o l a t i n g  the

6 r u l e  a g a i n s t  r e t r o a c t i v e  r a t e m a k i n g .  S u c h  a d e c i s i o n  t h a t  t h e s e
I ;

7 • a r e  c o n s u m m a t e d  t r a n s a c t i o n s  w o u l d  be  h a r s h  as t h e  u t i l i t y  h a s  i

8 o b v i o u s l y  b e e n  a t t e m p t i n g  in g o o d  f a i t h  to s e e k  a n  a p p r o p r i a t e  j

9 t r e a t m e n t  o f the p r o b l e m ,  f i r s t  t h o u g h t  its  c o m p l a i n t  and th en

•i ;
I® t h r o u g h  th e p r e s e n t  f il in g.  I n d e e d ,  it s e e m s  c l e a r  in h i n d s i g h t

11 t h a t  a g o o d  d e a l  o f  the  p r e s e n t  d i f f i c u l t y  c o u l d  h a v e  b e e n  a v o i d e d

12 if the i n i t i a l  c o m p l a i n t ,  n o t w i t h s t a n d i n g  its p r e m i s e  on an a l -  j

12 l e g e d  c o n t r a c t u a l  b r e a c h ,  ha d n o t  b e e n  d i s m i s s e d  b u t  i n s t e a d

1^ e x p a n d e d  to e m b r a c e  a d i r e c t  i n q u i r y  i n t o  w h e t h e r  t h e  c o m m o n  l a w

• i
12 r u l e  w a s  r e a s o n a b l e  an d l a w f u l  a s e i t h e r  an  i m p l i e d  or e x p r e s s

!
c o n d i t i o n  of  r i g h t - o f - w a y  us a g e .

17. H o w e v e r ,  t h e  d i s m i s s e d  c o m p l a i n t  b e f o r e  t h e  C o m m i s s i o n  !

I 8 h a s  n f a c t  b e e n  f i l e d  in c o u r t  a n d ,  a c c o r d i n g  to t h e  c o p y  t h e r e o f

19

20
a t t a c h e d  to t h e  c i t y ' s  p l e a d i n g ,  c o n t a i n s  a f i n a l  p r a y e r  for s u c h  j

o t h e r  a n d  f u r t h e r  r e l i e f  as t h e  c o u r t  m a y  d e e m  a p p r o p r i a t e .  It i
21' a p p e a r s  t h a t  the  m a t t e r  of l i a b i l i t y  for s u c h  r e l o c a t i o n  e x p e n d i -  |

22  ̂ t u r e s  as b e t w e e n  H E A  an d the c i t y  is s t i l l  a t i s s u e .  T h e r e f o r e ,  j
I

23 t h e  m o s t  e f f i c i e n t  p r o c e d u r e  fo r r e s o l v i n g  p r e s e n t  u n c e r t a i n t i e s  j
t

24 is for HEA- to r e q u e s t  l e a v e  to a m e n d  it s j u d i c i a l  c o m p l a i n t  to

25 i n c l u d e  an  a d d i t i o n a l  p r a y e r  for r e l i e f  b a s e d  o n  t h i s  Ord er .

28 it a l s o  s e e m s  r e a s o n a b l e  to r e q u e s t  t h e  A t t o r n e y  :
.  i

27 G e n e r a l ' s  o f f i c e  to s e e k  i n t e r v e n t i o n  on, i n i t i a l l y ,  the r e q u e s t  j

28 to a m e n d  th e c o m p l a i n t  and, if a l l o w e d ,  to r e s p o n d  t h e r e a f t e r  o n  !

29 t h e  m e r i t s  o f the c a s e  as m a y  be a p p r o p r i a t e .  If t h e  r e q u e s t  to
!

30 a m e n d  s h o u l d  be d e n i e d ,  th at  w o u l d  p r e s u m p t i v e l y  r e s o l v e  the q u e s -

21 t i o n  of the a p p l i c a b i l i t y  of t h i s  O r d e r  to th e s u b j e c t  r e l o c a -

22 ti on s,  as w e l l  as t he  r e t r o a c t i v e  r a t e m a k i n g  i s s u e ,  l e a v i n g  o n l y

U-8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 (4)
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1 t h e  q u e s t i o n  o f  w h e t h e r  t h e  c o n t r a c t u a l  c l a i m  w i l l  be g r a n t e d .

2 '
W i t h  r e s p e c t  to s u c h  c o n t r a c t u a l  c l a i m  if it b e c o m e s  the

3
r e m a i n i n g  issue, H E A  m a y  s e t t l e  or l i t i g a t e  the m a t t e r  in a n y

4
p r u d e n t  m a n n e r .  If a p r u d e n t  r e s o l u t i o n  s h o u l d  r e s u l t  in H E A ' s

5
h a v i n g  to a b s o r b  s o m e  or a l l  of the e x p e n s e s  of the u n r e i m b u r s e d

6
;! r e l o c a t i o n s , t h e n  the u n d e p r e c i a t e d  b a l a n c e  o f  su c h  e x p e n d i t u r e s

7 ]'
s h o u l d  be t r a n s f e r r e d  to t h e  a p p r o p r i a t e  p l a n t  a c c o u n t s  and

0
;t h e r e a f t e r  u t i l i z e d  in e s t a b l i s h i n g  the u t i l i t y ' s  t o t a l  r e v e n u e  

9 ^
. r e q u i r e m e n t  and g e n e r a l l y  a p p l i c a b l e  rates.

10 ! . . . .
T h e  C o m m i s s i o n  is r e j e c t i n g  the u s e  of a s u r c h a r g e  for

11
r e c o v e r y  of s u c h  p o t e n t i a l  e x p o s u r e  for the s u b j e c t  r e l o c a t i o n s .

12 "
: T h e  e x p o s u r e  w o u l d  c o n s t i t u t e  a n o n r e c u r r i n g  e x p e n d i t u r e ,  so t h a t

13
e v e n  t h e  a r g u a b l y  s t r o n g e s t  s u r c h a r g e  p r e m i s e  o f  d i s c o u r a g i n g

14
;; s i m i l a r  f u t u r e  a c t i v i t y  b y  K e n a i  a n d  o t h e r  m u n i c i p a l i t i e s  w o u l d  be

15 :-
. l a r g e l y  i n a p p l i c a b l e .  C o u p l e d  w i t h  the o t h e r  c o n s i d e r a t i o n s  p r e -

16
v i o u s l y  a d v a n c e d  c o n c e r n i n g  the i n e q u i t y  of  a s u r c h a r g e  m e c h a n i s m ,

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

t h i s  p e r s u a d e s  the C o m m i s s i o n  t h a t  the b e s t  m o d e  of r e c o v e r y  for 

s u c h  p o t e n t i a l  e x p o s u r e  is t h r o u g h  g e n e r a l l y  a p p l i c a b l e  r a t e s .  Of 

c o u r s e ,  if the C o m m i s s i o n ' s  O r d e r  h e r e i n  is r e v i e w e d  and r e v e r s e d  

as to s a n c t i o n  the c o m m o n  l a w  rule in A l a s k a ,  the C o m m i s s i o n  w o u l d  

t h e n  h a v e  to d e t e r m i n e  w h e t h e r  or n o t  a s u r c h a r g e  is the p r o p e r  i 

r e s p o n s e  for r e c a p t u r i n g  t h e  e x p e n s e .

O R D E R

T H E  C O M M I S S I O N  F U R T H E R  O R D E R S :

1. T h e  r e q u e s t  of M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n ,  

i|Inc., for a d e c l a r a t o r y  r u l i n g  a p p r o v i n g  a M u n i c i p a l  F a c i l i t i e s  1 

; C o s t  A d j u s t m e n t  s u r c h a r g e  a g a i n s t  r a t e p a y e r s  w i t h i n  the C i t y  o f  'i
i !
.i W a s i l l a  is d e n i e d .

I 2. T h e  r e q u e s t  o f  H o m e r  E l e c t r i c  A s s o c i a t i o n ,  I n c . ,  in

30 1 . . .  i
T A 3 5 - 3 2  for a M u n i c i p a l  F a c i l i t i e s  R e l o c a t i o n  C o s t  A d j u s t m e n t

31. '

32

U - 3 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4 )

P a g e  49 of 50
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1 s u r c h a r g e  to r e c o v e r  o n l y  i r o m  r a t e p a y e r s  w i t h i n  t h e  m u n i c i p a l ! -  .

2 t i e s  d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  the c o s t s  o f  t h o s e  r e l o c a -
i

3 t i o n s  is d e n i e d .
t

4 3. T h e  p r a c t i c e  o f  m u n i c i p a l i t i e s  d i r e c t i n g  u n r e i m -

i
5 b u r s e d  r e l o c a t i o n s  of u t i l i t y  f a c i l i t i e s  l a i d  in  m u n i c i p a l  rights-, 
*» I

6 o f - w a y  is d e c l a r e d  u n r e a s o n a b l e  w i t h i n  t h e  c o n t e m p l a t i o n  o f  !
ti i
j i

7 A S  4 2 . 0 5 . 2 5 1 ,  e x c e p t  for t h o s e  s i t u a t i o n s  d i s c u s s e d  in t h e  b o d y  of
jl •

3 ' t h i s  O r d e r .  '

_ ii j
' ' D A T E D  A N D  E F F E C T I V E  at A n c h o r a g e ,  A l a s k a ,  t h i s  1 1 t h  d a y  o f  J a n u -  ! 

i ary, 1 9 8 5 .
10

11 ;
11

12  | !
I!

1 3 ,

BY  D I R E C T I O N  O F  T H E  C O M M I S S I O N  
( C o m m i s s i o n e r  D i a n a  E. S n o w d e n ,  d i s s e n t i n g  w i t h  

s e p a r a t e  s t a t e m e n t ,  n u n c  p r o  t u n c ; 
C o m m i s s i o n e r s  C a r o l y n  S. G u e s s ,  C h a i r m a n ,  

an d  M a r v i n  R. W e a t h e r l y ,  n o t  p a r t i c i p a t i n g )

^ li ~ .  ,
•-14

if ... - .

..I" „

. I * !’ 'I. >   .»i! {-J.

19;

20 ’

21 ;i

22 ,fl.

23 ,

24

25

26

27 '*

28 :

29

30 

31.

32

« r  • f
.. r

U - 8 3 - 7 4 ( 7 ) / U — 83 — 79( 4)
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S T A T E  O F  A L A S K A

T H E  A L A S K A  P U P L I C  U T I L I T I E S  C O M M I S S I O N

B e f o r e  C o m m i s s i o n e r s :

In t h e  M a t t e r  of t h e  F i l i n g  of a 
T a r i f f  R e v i s i o n ,  D e s i g n a t e d  as 
T A 3 5 - 3 2, by H O M E R  E L E C T R I C  A S S O­
C I A T I O N ,  INC., f o r  a M u n i c i p a l  
F a c i l i t i e s  R e l o c a t i o n  C o s t  
A d j u s t m e n t

In  the M a t t e r  of the F o r m a l  C o m­
p l a i n t  by M A T A N U S K A  T E L E P H O N E  
A S S O C I A T I O N ,  I N C . ,  A g a i n s t  T H E  
C I T Y  O F  W A S I L L A  R e g a r d i n g  C e r t a i n  
U t i l i t y  R i g h t - o f - W a y  P o w e r s

C a r o l y u  S. G u e s s ,  C h a i r m a n  
M a r v i n  R. W e a t h e r l y  
S u s a n  M. K n o w l e s  
D i a n a  E. S n o w d e n  
L o u i s  E. Agi

U - 8 3 - 7 4

U - 8 3 - 7 9

D I S S E N T I N G  S T A T E M E N T  O F  C O M M I S S I O N E R  D I A N A  E. S N O W D E N
T O  O R D E R  NOS. 7 A N D  4 ,

C o m m i s s i o n e r  S n o w d e n ,  w h i l e  s y m p a t h e t i c  to the m e r i t s  of 

r e p u d i a t i n g  the c o m m o n  l a w  rule, d i s s e n t s  f r o m  t h e  m a j o r i t y  d e c i­

s i o n  on  the b a s i s  t h a t  s u c h  r e p u d i a t i o n  is p r o p e r l y  the p r e r o g a­

t i v e  of the c o u r t  a n d  l e g i s l a t u r e  and n o t  w i t h i n  the d i s c r e t i o n  

v e s t e d  in the C o m m i s s i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  It is C o m m i s s i o n e r  i 

S n o w d e n ' s  f u r t h e r  o p i n i o n  t h a t  u n r e i m b u r s e d  r e l o c a t i o n  e x p a n s e s  

i n c u r r e d  by a u t i l i t y  t h r o u g h  m u n i c i p a l  a p p l i c a t i o n  of the c o m m o n  

l a w  a r e  m o s t  e q u i t a b l y  r e c o v e r e d  f r o m  o n l y  m u n i c i p a l  r a t e p a y e r s  

t h r o u g h  an a p p r o p r i a t e  s u r c h a r g e  m e c h a n i s m .

D A T E D  a t  A n c h o r a g e ,  A l a s k a ,  this 1 1 t h  d a y  of J a n u a r y ,  iy85.

U — 8 3 — 7 4 ( 7 )/U — 83 — 79 ( 4 )

D i s s e n t i n g  S t a t e m e n t  of C o m m i s s i o n e r  D i a n a  E. S n o w d e n  
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C I T Y  O F  S K A G W A Y
G A T E W A Y  T O  T H E  G O L D  R U S H  O F  '9B" 
P. O .  B OX 4  13 SK A G W A Y . ALASKA 0 9 8 4 0

9 0 7 - 9 8 3 -2 2 9 7

April 3, 1987

Senator Richard Ellason 
State of Alaska 
P. 0. Box V
Juneau, Alaska 99811 

Dear Senator Ellason;

It has come to our attention that In SB 155 and HB155 the Legislature Is considering 
payment of utility relocation costs by municipalities. The City of Skagway Is 
opposed to tills legislation.

In June, 1983, after long and heated argument with our local utility, the Alaska 
Power and Telephone Company, over, among other things, quality of service, possible 
condemnation and utility relocation costs, the City of Skagway and Alaska Power 
and Telephone Company reached an agreement whereby a twenty-year franchise 
permit was signed. A major point of contention In reaching this agreement was the 
cost of utility relocation as a consequence of public construction.

If these proposed bills pass the legislature, the City of Skagway would be left with 
an agreement that would no longer contain the major provision gained by the City. 
It does not seem fair to permit a private company the use of public rights of way to 
provide utility services for private gain and then to require the municipality to pay 
for the relocation of these facilities If public construction must occur In a public 
right of way. !..>">•■ \

At the least, passage of these bills should provide for existing permit agreements 
to remain In force, but such a provision would still not address the fundamental 
unfairness of this legislation and the burden It transfers from the private sector to 
the public sector. i y i

City Manager



O F F I C E  OF A D M I N I S T R A T I O N  

A p r i l  3, 1987

r1 </*
I*
f*

A l a s k a  M u n i c i p a l  L e a g u e  
L e g i s l a t i v e  B u l l e t i n  
105 M u n i c i p a l  Way, S u i t e  301 
Juneau, A l a s k a  99801

re: L e g i s l a t i v e  B u l l e t i n  # 1j-6
H o u s e  B i l l  155 and S e n a t e  B i l l  155

T h e  C i t y  o f  V a l d e z  f e e l s  t h a t  a m u n i c i p a l i t y  s h o u l d  p a y  for 
u t i l i t y  r e l o c a t i o n  o n l y  if t h e  u t i l i t i e s  to b e  m o v e d  in t h e  
r i g h t - o f - w a y  are t h e r e  by r e a s o n  of a permit. If the u t i l i t i e s  
a r e  n o t  p e r m i t t e d  or do n o t  c o m p l y  w i t h  c u r r e n t  c o d e s  a n d  
i n d u s t r y  s t a n dards, t h e n  the u t i l i t i e s  should be r e l o c a t e d  at the 
e x p e n s e  of the u t i l i t y  c o m p a n i e s .

T h a n k  y o u  for the o p p o r t u n i t y  to c o m m e n t  on this.

Si n c e r e l y ,

C I T Y  OF VALDEZ, A L A S K A

^ J o h n  Thorp, P.E. 
A c t i n g  City M a n a g e r

J T / j t / l m a

P.O. BOX 307 • VALDEZ, ALASKA 99386 
TELEPHONE (907) 835 4313 • TELEX 25-381 • TELECOPIER (9071835-2992
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5-DAY NOTICE 
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(see below)
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FURTHER: TRANSPORTATION

Mr. President 

C&RA
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s
Committee considered

SB 155

change, relocation, or removal of utility facilities incident to the 
construction of road or other projects by a municipality.

and recommended:

[Y] replace with CS I S ' S "

] attached amendment(s) and 

do pass 

do not pass 

no recommendation 

individual recommendations 

further referral to

(yf same title 
[ ] new title

letter of intent adopted and attached

** Committee [ ] attached or [A] adopted fiscal note(s) 
[X] zero I- J fiscal impact

M E MBERS SIGNING DO PASS

I J Committee Backup Attached
Chairman signaturedand recommendation
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NOTICE: This opinion ig subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical, or other formal errors to the 
attention of the Cleric of the Appellate Courts, 303 K, 
Anchorage, Alaska 99501, in order that corrections 
made prior to permanent publication.

j

A  MAY 7 1987 U

THE SUPREME COURT OP THE STATE OF ALASKA BALDWIN
CITY OP KENAI,

V .

)

Appellant, File No. S-1337 

O P I N I O N

STATE OF ALASKA, PUBLIC 
UTILITIES COMMISSION,

A pp e ll e e.

&

I

I  -1 «

o v ! f l y
'S£2.a o ’f, s 

O « ,s S?, s O
,is.a«)5|sk« —i C3 u.' V-.
H 3 -o 0 CJ C

xs +* +* c: 
&  EJ ’■ T3 O -« r t C U

Jl

° fe.e £e*-s

o  3 a • S- • j.'. w f*
r •" cj t-.**' o
M S 5  g'p’S 
r  T.c ^ 8
* 6 ■£ '* 2
?. i r k L c

0 
u
a>

1c.
e.
<
o
a
0

1
.52 C

.3

1
a. o

[No. 3176 - May 8, 1987]

Appeal from the Superior Court of the State 
of Alaska, Third Judicial District, Kenai 

Peter A. Mlchalski, Judge.

Appearances: Timothy j. Rogers, City
Attorney, Kenai, for Appellant. Mark L, 
Figura, Assistant Attorney General, 
Anchorage, Harold M, Brown, Attorney General, 
Juneau, for Appellee. Andrew E. Hoge, Hoge 
and Lekisch, Anchorage, for Intervenor 
Matanuska Telephone Association, Inc. flB33£2L 

K e n a i , for Intervenor Homer Electric 
Association, Inc.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton, and Moore, Justices,

MATTHEWS, Justice.

This is an appeal by the City of Kenai from a decision 

of the superior court dismissing Kenai's appeal to that court 

from a decision of the Alaska Public Utilities Commission. The 

superior court found that Kenai was not a party to the

twiocnos - saiujjy -931 00:01 28, 80 aow
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V

C o m m i s s i o n ' s  p r o c e e d i n g s ,  and,- t h e r e f o r e  h a d  n o  .right t o  a p p eal, 

H o m e r  E l e c t r i c  - A s s o c i a t i o n  a n d  M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n  

w e r e  p a r t i e s  t o  t h e  C o m m i s s i o n ' s  p r o c e e d i n g s ,  a n d  b o t h  h a v e  b e e n  

g r a n t e d  i n t e r v e n o r  s t a t u s  in t h i s  a p p eal, B e c a u s e  K e n a i  h a s  a 

l e g a l l y  r e c o g n i z e d  i n t e r e s t  w h i c h  w a s  a d v e r s e l y  a f f e c t e d  b y  the 

C o m m i s s i o n ' s  a c t i o n ,  a n d  b e c a u s e  Ke"nai s u f f i c i e n t l y  p a r t i c i p a t e d  

in t h e  C o m m i s s i o n ' s  proceeding's, w e  h o l d  t h a t  K e n a i  h a s  s t a n d i n g  

to o b t a i n  j u d i c i a l  r e v i e w  o f  t h o  a g e n c y ' s  a c t i o n  b y  m e a n s  o f  an 

a p p e a l .  W e  t h e r e f o r e  v a c a t e  t h e  d i s m i s s a l  a n d  r e m a n d  t h e  c a s e  to 

the s u p e r i o r  c o u r t ,

I , " F A C T S  A N D  P R O C E E D I N G S  

In 1 9 7 1 ,  H o m e r  E l e c t r i c  A s s o c i a t i o n ,  b y  c o n t r a c t  w i t h  

t he C i t y  of  K e n a i ,  a s s u m e d  c o n t r o l  o f  c e r t a i n  m u n i c i p a l  u t i l i t y  

f a c i l i t i e s  l o c a t e d  w i t h i n  t h e  C i ty. S u b s e q u e n t  s t r e e t  

c o n s t r u c t i o n  r e q u i r e d  H o m e r  E l e c t r i c  to r e l o c a t e  t h o s e  u t i l i t y  

f a c i l i t i e s ,  b u t  t h e  C i t y  r e f u s e d  to r e i m b u r s e  it f o r  t h e  

r e l o c a t i o n  e x p e n s e .  H o m e r  E l e c t r i c  s o u g h t  d e c l a r a t o r y  r e l i e f  

b e f o r e  the C o m m i s s i o n  to r e s o l v e  t h e  d i s p u t e  a c c o r d i n g  to t h e  

c o n t r a c t  terms. T h e  C o m m i s s i o n  d e c l i n e d  t o  h e a r  t h e  c o n t r a c t  

d i s p u t e  o n  j u r i s d i c t i o n a l  g r o u n d s ,  b u t  e n c o u r a g e d  H o m e r  E l e c t r i c  

to file for a s p e c i a l  t a r i f f  b e f o r e  t h e  C o m m i s s i o n  to r e c o v e r  t h e  

e x p e n s e  e i t h e r  t h r o u g h  a s u r c h a r g e  or t h r o u g h  g e n e r a l  r a t e s .

H o m e r  E l e c t r i c  f i l e d  f o r  a t a r i f f  r e v i s i o n  w h i c h  p r o ­

v i d e d  for a s u r c h a r g e  to r e c o v e r  a l l  c o s t s  a s s o c i a t e d  w i t h  t h e

- 2 -
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'.relocation o f  ‘e l e c t r i c’ f a c i l i t i e s  a t  a m u n i c i p a l i t y ' s  r e q u e s t  

w h e n  t h o s e "‘-costs a r e  n o t  p a i d  b y  the m u n i c i p a l i t y .  T h e  

C o m m i s s i o n  i s s u e d  a n o t i c e  o f  u t i l i t y  t a r i f f  f i l i n g ,  a n d  t h r e e  

i n d i v i d u a l s  a n d  the C i t y  r e s p o n d e d  as i n t e r e s t e d  p a r t i e s  w i t h  

l e t t e r s  o p p o s i n g  the t a r i f f .  I n  " a d a m a n t l y  o p p o s [ i n g ] "  t h e  

t a r i f f  f i l i n g ,  t h e  c i t y  a r g u e d  t h a t  u n d e r  c o m m o n  law,' a u t i l i t y  

h a s  t h e  d u t y  t o  r e l o c a t e  i t s  f a c i l i t i e s  at its o w n  e x p e n s e  w h e n  

p u b l i c  c o n v e n i e n c e  or n e c e s s i t y  s o  r e q u i r e s .

T h e  C o m m i s s i o n  s u s p e n d e d  t h e  o p e r a t i o n  o f  t h e  p r o p o s e d  

t a r i f f  a n d  s c h e d u l e d  a p u b l i c  h e a r i n g  in v i e w  o f  t h e  C i t y ' s  

s t r o n g  o p p o s i t i o n  to t h e  f i l i n g .  T h e  C o m m i s s i o n  a l s o  " c o n c l u d e d  

t h a t  t h e  C i t y  m e t  the s t a n d a r d s  for i n t e r v e n t i o n  set f o r t h  i n  3 

A A C  4 8 . 1 1 0 , "  a n d  d e t e r m i n e d  " t h a t  f u l l - p a r t y  i n t e r v e n o r  s t a t u s  

should, b e  . g r a n t e d  to the C i t y . ' ^  I n  its o r d e r  susper.ding the 

t a r i f f  fili n g ,  s c h e d u l i n g  a p u b l i c  h e a r i n g ,  a n d  g r a n t i n g  

i n t e r v e n o r  s t a t u s  to t h e  C i t y ,  t h e  C o m m i s s i o n  s t a t e d  t h a t  " ( t h e  

u t i l i t y ]  a n d  t h e  C i t y  s h o u l d  b e  p r e p a r e d  t o  a n s w e r  [five] 

q u e s t i o n s "  r e l a t i n g  to H o m e r  E l e c t r i c ' s  p r o p o s e d  t a r i f f  

r e v i s i o n . 1 T h e  C o m m i s s i o n  a l s o  s t a t e d  t h a t  if t h e  C i t y  d i d  n o t

1. T h e  C o m m i s s i o n  d i r e c t e d  the C i t y  to b e  p r e p a r e d  to 
a n s w e r  the f o l l o w i n g  q u e s t i o n s :

(1) W h a t  is t h e  n a t u r e  o f  the f a c i l i t i e s  
r e l o c a t i o n  c o s t s  w h i c h  a r e  t h e  s u b j e c t  of 
(this o r d e r ] ?

( F n n t n n + - «  Cnnt- . i  n l l f i d )

bNlOOTOS - SaibJJb *931 T0:0I 28, 80 AbW



v

wish to be granted' full-party-intervenor status', it should notify 

the Commission, ■ -
4

In a letter to the Commission, the City formally de­

clined the Commission's offer of full-party intervenor status. 

The letter stated:

While the City of Kenai declines the Commis­
sion's 'grant of full party intervenor status 

 ........ in this proceeding, it does not wish to con­
vey an impression of disinterest or lack of 
Importance in this matter by the city of 
Kenai.

The City's initial response , , . consisting 
of six pages plus attachments set forth at 
length not only the city's policy position in
Lh io m a t t e r , b u t p r o v id e d  c i t a t i o n  o£ s t a t u t e
end case law authorities in support of its 
position.

(Footnote Continued)

(2) If facilities are relocated at the 
request of municipalities and the 
municipalities do not directly pay the costs 
of the relocations, how should the utility 
allocate those costs to its ratepayers?

(3) Duca the answer to tho preceding- question
vary according to circumstances associated 
with individual relocations? If so, how 
should these variations be reflected in a 
tariff format?

(4) How should the proposed (Municipal 
Facilities Relocation Cost Adjustment] affect 
previously uncollected municipal facilities 
relocation costs?

(5) Are municipalities the only entities to 
which the proposed surcharge should apply?

blliocnos - SdlbJJb ‘ 531 20:0T Z8, 80 AbW



The City further observed that the Commission had

already apparently decided'that a municipality had the discretion

to require a utility to pay for relocation expense. The City

quoted from the Commission's letter to Homer Electric, in which

the Commission declined to decide f.he rnntraof diepnf*.

The requirement to p a y” either a fee or 
relocation expense at the discretion of the 
municipality would seem to make a fee and 
relocation expense interchangeable concepts, 
so that the authority of a utility in AS 
42.05.251 to recover fees from the customers 
in the municipality receiving the fees would
seem to necessarily sanction the recovery of
relocation expenses in the same manner.

Thus, in light of the earlier statement by the Commission to the

utility, the City asserted that "[i]t would seem that the City's

p a r t i  n ip n t - in n  as a p a r t y  i n  t h i o  mftfc-tar may w a l l  bo an

unnecessary step for the Commission to formally order what has

p r e v io u s l y  boon d e c i d e d . "

On November 17, 1983, the Commission conducted a public 

hearing but the City did not appear or otherwise participate. 

The Commission issued its decision on January 11, 1985. The

decision specifically considered the City's earlier arguments 

contained in the city's letter opposing the tariff revision.

Although the Commission recognized that the parties 

sought only an order from the Commission accepting or rejecting 

the proposed surcharge, the Commission found it necessary to 

preliminarily determine "the validity under AS 42.05 of the 

common law rule authorizing municipalities to compel without

-5-
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reimbursement relocation of utility facilities located within

municipal rights-of-way." The Commission held that the practice

of municipalities directing unreimbursed relocations of utility

facilities was unreasonable, thereby making the City liable for

the relocation costs incurred by Homer Electric, The Commission

also denied Homer Electric's request for a surcharge.

The City appealed the Commission's decision to the

superior court explicitly relying on AS 42.05.551,^ AS
‘ 4

44.62.56C, and Alaska Rule of Appellate Procedure 602. The 

Commission moved to dismiss the City's appeal on the grounds that 

the City was not a party to the administrative proceedings and

therefore had no right to appeal. Homer Electric joined in the

motion to dismiss, and Matanuska Telephone submitted a statement 

of position supporting the Commission and Homer Electric.

2. AS 42.05.551, Review and enforcement, provides in
part:

(a) All final orders of the commission [APUC] 
are subject to judicial review in accordance 
with AS 44 .62.560 - 44.62,570 of the
Administrative Procedure Act.

3. AS 44.62.560, Judicial review, provides in part:

(a) Judicial review by the superior court of 
a final administrative order may be had by 
filing a notice of appeal in accordance with 
the applicable rules of court governing 
appeals in civil matters.

(Footnote Continued)

- 6 -
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V
• 1

in t h e  a l t e r n a t i v e  d e c l a r a t o r y  r e l i e f  p u r s u a n t  to  the D e c l a r a t o r y  

J u d g m e n t  A  t, A S  22. 1 0 . 0 2 0  ( g ) ,^ a n d  K e t c h i k a n  R e t a i l  L i q u o r  

D e a l e r s  A s s o c i a t i o n  v. State, A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d .• 

602 P . 2d 434, 440 n . 2 1  (Alaska 1 9 7 9 ) .

T h e  s u p e r i o r  c o u r t  e n t e r e d  a n  o r d e r  d i s m i s s i n g  t h e  c a s e  

o n  t h e  g r o u n d s  t h a t  t h e  C i t y  h a d  n o  r i g h t  o f  a p p e a l  b e c a u s e  it 

w a s  n o t  a p a r t y .  T h e  C i t y ' s  m o t i o n  f o r  r e c o n s i d e r a t i o n  w a s  a l s o  

d e n i e d ,  T h i s  a p p e a l  f o l l o w e d .

V

   ’ T h e  C i t y  " O p p o s e d”'the m o t i o n  t o  d i s m i s s ,  a n d  r e q u e s t e d

II. K E N A I ' S  S T A N D I N G  T O  A P P E A L  

W h e t h e r  a p a r t y  has s t a n d i n g  to  s e e k  j u d i c i a l  r e v i e w  o f

an age n c y 's d e c i s i o n  f o l l o w i n g  e v l dent* l a r y  h e a r in g , f t i t h f i r  by

a p p e a l  o r  in a d e c l a r a t o r y  j u d g m e n t  a c t i o n ,  is a q u e s t i o n  o f  law, 

r e v i e w a b l e  de novo.

( F o o t n o t e  C o n t i n u e d )

4. A l a s k a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  602 p r o v i d e s
for t i m e  a n d  n o t i c e  o f  ap p e a l s ,  a n d  f o r  b o n d s  on appeal.

5. T h e  p a r t i e s  r e f e r  to  A l a s k a ' s  D e c l a r a t o r y  J u d g m e n t
A c t  as AS 2 2 . 1 0 . 0 2 0 ( b ) .  In 1 984, s u b s e c t i o n  .020(b) w a s
r e d e s i g n a t e d  as s u b s e c t i o n  .020(g). S e e  A S  2 2 , 1 0 , 0 2 0  (Supp. 
198 6 ) .  A S  2 2 . 1 0 . 0 2 0 ( g )  p r o v i d e s  in p a r t ;

In  c a s e  of  an  a c t u a l  c o n t r o v e r s y  in the 
s t a t e ,  t h e  s u p e r i o r  c o u r t ,  u p o n  t h e  f i l i n g  o f  
a n  a p p r o p r i a t e  p l e a d i n g ,  m a y  d e c l a r e  the 
r i g h t s  a n d  l e g a l  r e l a t i o n s  o f  an  i n t e r e s t e d  
p a r t y  s e e k i n g  the d e c l a r a t i o n ,  w h e t h e r  o r  n o t  
f u r t h e r  r e l i e f  is or c o u l d  b e  s o u g h t .

-7 -
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■ T h e  j u d i c i a l  rev-iew • p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t ,  A S  44 , 6 2 . 5 6 0 ( a ) ,6 a r e  m a d e  a p p l i c a b l e  t o  A P U C  p r o­

c e e d i n g s  b y  A S  4 2 . O S . 5 5 1 . 7 A S  4 4 . 6 2 . 5 o 0 ( a )  d o e s  n o t  s p e c i f y  w h o  

is q u a l i f i e d  t o  o b t a i n  j u d i c i a l  r e v i e w  o f  a d m i n i s t r a t i v e  

a d j u d i c a t i o n s .  S i n c e  the s t a t u t e  is s i l e n t  o n  t h i s  p o i n t ,  the 

a n s w e r  m u s t  b e  s u p p l i e d  b y  r e f e r e n c e  t o  .other s o u r c e s  o f  law. 

T h i s  h a s  a l r e a d y  b e e n  a c c o m p l i s h e d  in p a r t  i n  K e t c h i k a n  R e t a i l  

L i q u o r  D e a l e r s  A s s o c i a t i o n  v. S t a t e ,  A l c o h o l i c  B e v e r a g e  C o n t r o l  

B o a r d , 602 P . 2 d  434 (Alaska 1 9 7 9 ) .  I n  K e t c h i k a n , w e  h e l d  t h a t  

p a r t i e s  to  a n  a d m i n i s t r a t i v e  h e a r i n g  c o u l d  a p p e a l  u n d e r  A S  

4 4 . 6 2 . 5 6 0 ( a ) ,  w h i l e  e x p r e s s l y  l e a v i n g  o p e n  t h e  q u e s t i o n  as to 

" w h e t h e r  * ■'on-party m a y  a l s o  h a v e  a r i g h t  to a p p e a l  . . .

602 P . 2 d  a t  439 n . 1 9 .  W e  r e f e r r e d  ti t h e  s t a t u t o r y  d e f i n i t i o n  o f  1 

p a r t y  a,a " t h e  a g e n c y ,  t h e  r e s p o n d e n t ,  a n d  q. p q y o o n , O t h e r  th a n  an 

o f f i c e r  o r  a n  e m p l o y e e  of th t a g e n c y  i n  h i s  o f f i c i a l  c a p a c i t y ,  

w h o  h a s  b e e n  a l l o w e d  to a p p e a r  in t h e  p r o c e e d i n g . " A S  

4 4 . 6 2 . 6 4 0 ( b ) ( 4 )  ( e m p h a s i s  in t e x t  o f  q u o t e d  o p i n i o n ,  602 P . 2d at  

440). It is e v i d e n t  t h a t  w e  c o n s t r u e d  t n e  w o r d  “qppeai." tw h a v e  

t h e  s a m e  g e n e r a l  m e a n i n g  as " p a r t i c i p a t e "  b e c a u s e  w e  w e n t  o n  to 

q u o t e  w i t h  a p p r o v a l  t h e  f o l l o w i n g  l a n g u a g e  f r o m  A p p l i c a t i o n  o f  

B a n k  o f  R h a m e ,  231 N . W . 2 d  801, 808 (N.D. 1975)!

6. A S  4 4 . 6 2 . 5 6 0 ( a )  is s e t  o u t  in n o t e  3, s u p r a .

7. A S  4 2 . 0 5 . 5 5 1  is s e t  o u t  i n  n o t e  2, s u p r a .

- 8 -
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[A]ny- p e r s o n  whO' is d i r e c t l y  i n t e r e s t e d  in 
t h e  p r o c e e d i n g s  b e f o r e  an  a d m i n i s t r a t i v e

  a g e n c y  w h o  m a y  b e  f a c t u a l l y  a g g r i e v e d  by, t h e
d e c i s i o n  o f  t h e  a g e n c y ,  and w h o  p a r t i c i p a t e s  
in t h e  p r o c e e d i n g  b e f o r e  s u c h  a g e n c y ,  is a 
" p a r t y "  to a n y  p r o c e e d i n g s  for t h e  p u r p o s e s  
o f  t a k i n g  an a p p e a l  f r o m  t h e  d e c i s i o n .

602 P. 2d at .44.0. - . . a•;•• :

The City of Kenai masts “the test set out in Bank of 

Rhame, namely it (1) was directly interested in the proceedings,

(2) was factually aggrieved by the decision, and (3) participated 

in the proceedings.

T h e  C i t y ' s  p a r t i c i p a t i o n  is e s t a b l i s h e d  b y  its o p p o s i­

t i o n  t o  t h e  t a r i f f  f i l i n g  o f  H o m e r  E l e c t r i c .  T h i s  o p p o s i t i o n  

f i l l s  m o r e  t h a n  f i f t y  p a g e s  o f  t h e  a d m i n i s t r a t i v e  r e c o r d  a n d  c o n­

t a i n s  c i t a t i o n s  try Ipgal a u t h o r i t i e s  and e x t e n s i v e  a r q u m e n t s .  

B e c a u s e  o f  t h e  C i t y ' s  o p p o s i t i o n ,  t h e  t a r i f f  w a s  s u s p e n d e d  a n d  a 

p u b l i c  h e a r i n g  w a s  s c h e d u l e d ,  Althuuyli Llie C i t y  d e c l in e d  fo rm a l 

p a r t y  i n t e r v e n o r  s t a t u s  an'd d i d  n o t  p r e s e n t  w i t n e s s e s  o r  

a d d i t i o n a l  a r g u m e n t s  at t h e  h e a r i n g ,  i t  w a s  u n d e r s t o o d ,  as s t a t e d  

b y  t h e  C o m m i s s i o n ' s  p r e s i d i n g  o f f i c e r ,  to h a v e  " n o n e t h e l e s s  

s t r e s s e d  its o p p o s i t i o n  . . a n d  i n c o r p o r a t e d  e a r l i e r  w r i t t e n  

c o m m e n t s , "  w h i c h  w e r e  in  f a c t  c o n s i d e r e d  b y  the C o m m i s s i o n .  T h e  

i s s u e s  p r e s e n t e d  by  K e n a i  in its o p p o s i t i o n  c o n s t i t u t e d  the f o c u s  

o f  the p u b l i c  h e a r i n g  a n d  o f  the C o m m i s s i o n ' s  o r d e r  t h a t  

f o l l o w e d .  T h i s  is s u f f i c i e n t  p a r t i c i p a t i o n  t o  a c h i e v e  "party"
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s t a t u s  f o r  the' p u r p o s e  of  . ./ standing. " "to a p p e a l  f r o m  a n

a d m i n i s t r a t i v e  a d j u d i c a t i o n .

W e  h o l d  t h a t  t h e  C i t y  o f  K e n a i  h a s  s t a n d i n g  to a p p e a l

t h e  C o m m i s s i o n ' s  d e c i s i o n .  W e  t h e r e f o r e  v a c a t e  the s u p e r i o r

c o u r t ' s  d i s m i s s a l  o f  t h e  C i t y ' s  a p p e a l  a n d  r e m a n d  for f u r t h e r

p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s ' o p i n i o n .  ........

.........V A C A T E D  A N D  R E M A N D E D .  • *........ ...........

8. S e e  a l s o  M a h u i k i  v. P l a n n i n g  C o m m ’n, 654 P . 2d 874, 
880 {Ha. 1982) "’( s t a n d i n g  u p h e l d  w h e r e  a p e r s o n  w h o s e  l e g i t i m a t e  
i n t e r e s t  is i n j u r e d  b y  a g e n c y  a c t i o n  p a r t i c i p a t e s  as an a d v e r s a r y  
- a p p e l l a n t s  h a d  s u b m i t t e d  l e t t e r s  a g a i n s t  p r o p o s e d  a g e n c y  a c t i o n  
w h i c h  w e r e  r e c e i v e d  as p a r t  of  r e c o r d ) ;  A l f r e d  I. d u P o n t  S c h o o l  
D i s t ,  v, D e l a w a r e  A l c o h o l i c  B e v e r a g e  C o n t r o l  C o m m i s s i o n ,  343 A . 2d 
600, 604 (Del. 1975) ( u n d e r  D e l a w a r e  s t a t u t e ,  w h e n  one b e c o m e s  a 
p a r t y  to the r e c o r d ,  e i t h e r  b y  p r o t e s t  r e c e i v e d  i n t o  e v i d e n c e  o r  
f o r m a l  a p p e a r a n c e  in p e r s o n  or by  r e p r e s e n t a t i v e ,  t h a t  p e r s o n  
b e c o m e s  f o r m a l  " p a r t y  to   ̂ h e a r i n g " ) ;  c o m p a r e  M o d e l  S t a t e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  § 5-10 6 ,  14 U . L . A .  (SuppT 1986) fa 
p e r s o n  to w h o m  a g e n c y  a c t i o n  is s p e c i f i c a l l y  d i r e c t e d ,  a p e r s o n  
w h o  w a s  a p a r t y  to  a g e n c y  p r o c e e d i n g ,  or a p e r s o n  o t h e r w i s e  
a g g r i e v e d  or  a d v e r s e l y  a f f e c t e d  h a s  s t a n d i n g  to o b t a i n  j u d i c i a l  

r e v i e w  of a g e n c y  action) .

- 10 -
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I n t r o d u c e d :  3 / 3 / 8 7
R e f e r r e d :  C o m m u n i t y  & R e g i o n a l

A f f a i r s  & T r a n s p o r t a t i o n

5-0704A

1 IN T H E  S E N A T E  B Y  J O S E P H S O N

2 S E N A T E  B I L L  NO. 155

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to t he c h a nge, r e l o c a t i o n ,  or  re-

7 m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c -

8 - tio n  of  r o a d  or  o t h e r  p r o j e c t s  by a m u n i c i p a l i t y . "

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. AS 2 9 . 1 0 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

11 (49) A S  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s ) .

12 * Sec. 2. A S  2 9 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

13 Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  O F  U T I L I T Y  F A C I L I T I E S .  (a) If,

14 i n c i d e n t  to the c o n s t r u c t i o n  of a r o a d  o r  o t h e r  p r o j e c t ,  a m u n i c i p a l i -

15 ty d e t e r m i n e s  a nd o r d e r s  tha t  a f a c i l i t y  of a u t i l i t y  s u b j e c t  to

16 r e g u l a t i o n  u n d e r  AS  4 2 . 0 5  t h a t  is l o c a t e d  a c r o s s ,  alon g ,  over, u n d e r ,

17 or  w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  be  c h a n g e d ,

18 r e l o c a t e d ,  or  removed, th e  u t i l i t y  o w n i n g  or  m a i n t a i n i n g  the f a c i l i t y

t
19 s h a l l  c h a n g e ,  r e l ocate, o r  r e m o v e  it in  a c c o r d a n c e  w i t h  th e  order.

20 T h e  o r d e r \shall p r o v i d e  a r e a s o n a b l e  t i m e  p e r i o d  f o r  c o m p l i a n c e .  / \ If

21 the u t i l i t y  f a c i l i t y  is n o t  c h a n g e d ,  ''relocated, or r e m o v e d  u n d e r  the

22 order, t he f a c i l i t y i b e c o m e s  a n  u n a u t h o r i z e d  e n c r o a c h m e n t  an d  m a y  be

23 d i s p o s e d  o f | b y  the m u n i c i p a l i t y .  *

24 (b) T h e  cost of c h a nge, r e l o c a t i o n ,  o r  r e m o v a l  of a f a c i l i t y  of

25 a u t i l i t y  s u b j e c t  to r e g u l a t i o n  u n d e r  A S  4 2 . 0 5  n e c e s s i t a t e d  b y  m u n i c i -

26 p a l  r o a d  or o t h e r  p r o j e c t  c o n s t r u c t i o n  s h a l l  be  a l l o c a t e d  as p r o v i d e d

27 in the p e r m i t ,  fr a n c h i s e ,  o r  o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .

28 If no s p e c i f i c  a l l o c a t i o n  has b e e n  a g r e e d  to, the cost s h a l l  be b o r n e

29 by the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  h as b e e n  p l a c e d  in  the
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1 m u n i c i p a l  r i g h t - o f - w a y

2 (1) u n d e r  a val: 1 e a s e m e n t  o r  p e r m i t  that s p e c i f i e s  the

3 l o ^ a t i ^ m  of t he f a c i l i t y  a n d  the f a c i l i t y  is w i t h i n  two h o r i z o n t a l

^  w i  v .  •!> *  * ^
5 (2) LlTfe m u n i c i p a l i t y *  had* a s y s t e m  f or g r a n t i n g

6 e a s e m e n t s  or p e r m i t s  f o r  u t i l i t y  f a c i l i t i e s .

7 (c) In  (b) o f  this s e c t i o n ,  " c o s t  of change, r e l o c a t i o n ,  or
I

8 r e m o v a l "  m e a n s  th e  e n t i r e  cost i n c u r r e d  b y  a u t i l i t y  p r o p e r l y  a t tri-

9 b u t e d  to the c h a n g e ,  r e l o c a t i o n ,  or  r e m o v a l  of a f a c i l i t y ,  less costs

10 f or i m p r o v e m e n t s  o r  u p g r a d i n g  n ot r e q u i r e d  b y  t he change, r e l o c a t i o n ,

11 o r  r e m oval; if  a f a c i l i t y  is to be r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w

12 e q u i p m e n t ,  t h e r e  s h a l l  a l s o  b e  s u b t r a c t e d  f r o m  the e n t i r e  cos t  a n y

13 s a l v a g e  v a l u e  d e r i v e d  f r o m  the o ld f a c i l i t y .

14 (d) T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  a n d  g e n e r a l  l a w  m u n i c i -

15 p a l i t i e s .

i « J A .  ^ i  J A y  W H I K  t s r & e k  s i M - ^ 3

' n J L  *

SB 155 -2- SB0155a

o
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M c K i e  C a m p be l l

c/ o  S e n a t o r  A r l J s s  S t u r g u l e w s k i  

P o u c h  V

Juneau, A K  99811 

D e a r  Mr. Campbell:

SUBJECT: S U G G E S T E D  M O D I F I C A T I O N S  TO  L A N G U A G E  O F  SB 155

A l o n g  the lines of our b r i e f  c o n v e r s a t i o n s  in J u n e a u  on Friday, 

M a r c h  27, I r e c o m m e n d  the f o l l o w i n g  l a n g u a g e  b e  c o n s i d e r e d  as a 

s u b s t i t u t e  b i l l  f o r  SB 155, "An act r e l a t i n g  to the change, 

r e l o c a t i o n  or r e m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the 

c o n s t r u c t i o n  of r oa d  or o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y . "

1. A d d  to pa g e  1, line 20, a f t e r  the w o r d  " c o m p l i a n c e . " :

"The u t i l i t y  s hall p r e p a r e  an e s t i m a t e  of the wortc r e q u i r e d  by 

the o r d e r  for r e v i e w  and a p p r o v a l  b y  the m u n i c i p a l i t y  b e f o r e  

b e g i n n i n g  w o r k . "

2. A d d  to pag e  1, line 27, a f t e r  the w o r d  " m u n i c i p a l i t y . " :

"The cost sh a l l  not e x c e e d  the a p p r o v e d  e s t i m a t e  u n l e s s  a g r e e d  

to b y  the m u n i c i p a l i t y . "

R e m o v e  the w o r d  " m u n i c i p a l "  f r o m  page 2, l ine 1.

4. A d d  to page 2, line 3, a f t e r  the w o r d  "h o r i z o n t a l " :

" feet and one v e r t i c a l "

5. A d d  to page 2, line 6, a f t e r  the w o r d  " p ermits":

"in that r i g h t - o f - w a y "

6. A d d  to page  2, line 6, a ft e r  the w o r d  " f a c i l i t i e s . " :

"and the f a c i l i t y  is l o c at e d  suc h  that it m e t  al l  a p p l i c a b l e  

codes, r e g u l a t i o ns ,  and s t a t u t e s  at the t ime of its 

i n s t a l l a t i o n . "

I
I
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I w i l l  i m m e d i a t e l y  f o l l o w  up these s u g g e s t e d  w o r d i n g  c h a n g e s  in 

S B 1 5 5 w i t h  a l e t t e r  d e s c r i b i n g  som e  of m y  c o n c e r n s  and the i m p e t u s 

for m a k i n g  t h e s e  changes. T h a n k  y o u  for y o u r  a t t e n t i o n  to our 

s u g g e s t i o n s  in thi s  m a t t e r .

S incerely,

C l a r k  R. M i l n e  

M a n a g e r

D i v i s i o n  of  C i v i l  E n g i n e e r i n g

cc: P a t  W a l s h ,  S p e c i a l  A s s i s t a n t  to the M a y o r ,  FNS B

cm8-141
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FROM:

D ATE:

M E M O R A N D U M  

D i c k  J a c k s o n ,  A d m i n i s t r a t o r  D i r e c t o r  

N e i l  K e r s t e n ,  P u b l i c  W o r k s  D i r e c t o r  

C l a r k  M i l n e ,  M a n a g e r ,  C i v i l  E n g i n e e r i n g  D i v i s i o n  

M a r c h  30, 1987

SUBJECT: N E E D  F O R  M O D I F I C A T I O N S  T O  SB 155, " R E L O C A T I O N  O F  U T I L I T I E S

IN R I G H T - O F - W A Y S "

T o  v a l i d a t e  m y  l e t t e r  w h i c h  s u g g e s t e d  c h a n g e s  to S B155 c o n c e r n i n g  

m u n i c i p a l i t i e s  (such as the FNSB) b e i n g  r e s p o n s i b l e  for p a y i n g  

u t i l i t i e s  to r e m o v e  or r e l o c a t e  e x i s t i n g  u t i l i t y  f a c i l i t i e s  w i t h i n  

r i g h t - o f - w a y s ,  I w o u l d  like to sub m i t  to y o u  the c o m m e n t s  below.

M y  first and f o r e m o s t  c o n c e r n  is that o u r  F N S B  u t i l i t y  p e r m i t  s y s t e m  

is q u i t e  young, h a v i n g  o n l y  b e e n  i n s t i t u t e d  on J u l y  1, 1985. Thus, 

the m a j o r i t y  of a l l  u t i l i t i e s  i n s t a l l e d  in r o a d  r i g h t s - o f - w a y  in the 

FN S B  h a v e  b e e n  p u t  in b e f o r e  our u t i l i t y  p e r m i t  s y s t e m  w a s  in effect, 

an d  the l a n g u a g e  of S e c t i o n  2 9 . 3 5 . 0 7 5 . (b)2 w i l l  p r o b a b l y  b e  in effect 

the m a j o r i t y  of th e  time. Thus, w e  w i l l  c o n s i s t e n t l y  b e  r e s p o n s i b l e  

for the costs of m o v i n g  u t i l i t y  f a c i l i t i e s  in o u r  r i g h t s - o f - w a y .  I 

b e l i e v e  this is i n a p p r o p r i a t e  and no t in the p u b l i c ' s  b e s t  interests, 

at l east so far as the u n r e s t r i c t e d  w o r d i n g  of (b)2 i m p o s e s  these 

c o s t s on  us.

O u r  e x p e r i e n c e  in the C i v i l  E n g i n e e r i n g  D i v i s i o n  has  b e e n  that the 

m a j o r i t y  of the tim e w h e n  w e  r e q u i r e  the. r e m o v a l  or relocai.ion of a 

u t i l i t y  f a c i l i t y  f r o m  o u r r i g h t - o f - w a y ,  it is d u e  to a p a s t  fail ur e  of

the u t i l i t y  to i n s t a l l  the s e r v i c e  line or f a c i l i t y  p r o p e r l y  in the

first place. T h i s  i n cl u d e s  b o t h  a e r i a l  c r o s s i n g s  that ar e  too l^w, 

b u r i e d  lines that ar e  too shallow, and u t i l i t y  p o l e s  that intrude too 

c l o s e l y  to the e x i s t i n g  roa d  s h o u l d e r s  so that n e c e s s a r y  road w i d e n i n g  

(within the r i g h t - o f - w a y )  r e q u i r e s  the r e l o c a t i o n  of an e x i s t i n g  pole. 

T o  r e q u i r e  us to p a y  for these o v e r s i g h t s ,  u n d e r - d e s i g n s ,  and 

i n a p p r o p r i a t e  i n s t a l l a t i o n s  b y  the u t i l i t y  f irms s eems u n c o n s c i o n a b l e .  

Thus, m y  s u g g e s te d  r e v i s i o n  in the SB 155 l a n g u a g e  (as n o t e d  in m y  

l e t t e r s  to L i n d a  A n d e r s o n  and M c K i e  C a m p b e l l ,  se e  a t t a c h e d ) ,  item no. 

4, w h i c h  w o u l d  r e q u i r e  that the u t i l i t y  f i r m  h a v e  i n s t a l l e d  the 

a f f e c t e d  f a c i l i t y  p r o p e r l y , i.e. to the s t a n d a r d s  of the a p p l i c a b l e  

c ode or r e g u l a t i o n ,  in the first place.

T h e  m o s t  c o m m o n  a nd  e x p e n s i v e  i n s t a n c e s  of this type of f a c i l i t y  that

m u s t  be m o v e d  are a e r i a l  c r o s s i n g s  a b o v e  the r o a d w a y  w h i c h  are 

c u r r e n t l y  at less t h a n  the m i n i m u m  18 foot r e q u i r e d  b y  n a t i o n a l  

e l e c t r i c a l  code. It is ou r  p r a c t ic e ,  a n d  is s u p p o r t e d  b y  the c o m m o n  

law, that the u t i l i t y  f i r m  is w h o l l y  r e s p o n s i b l e  for the c o s t s  of 

r a i s i n g  these s u b s t a n d a r d  lines c r o s s i n g  o u r  r i g h t - o f - w a y  to an 

a p p r o p r i a t e ,  c o d e / s t a n d a r d  e l e v a t i o n  a b o v e  the r o a d  surface.
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S imilarly, w e  h a v e  h a d  s i g n i f i c a n t  p r o b l e m s  an d  e x p e n s e s  d u e  to the 

r e l o c a t i o n  of t e l e p h o n e  or p o w e r  lines b e l o w  the road surface. We 

h a v e  f o u n d  that a l l  too o f t e n  a u t i l i t y  p l a c e d  a line too s h a l l o w l y  in 

the r i g h t - o f - w a y  a n d  a n e w  r o a d  p r o j e c t  thus u n c o v e r s  an d  i n te r f e r e s 

w i t h  it. Again, n a t i o n a l  e l e c t r i c  c ode r e q u i r e s  that a n y  p o w e r  or 

t e l e p h o n e  line  m u s t  b e  b u r i e d  at least 30" u n d e r  the g r o u n d  surface.

If o n l y  this w e r e  the c o m m o n  c o n d i t i o n  of b u r i e d  u t i l i t y  lines in the 

F N S B  ou r  t r o u b l e s w o u l d  be n e a r l y  over! U n f o r t u n a t e l y ,  there are 

m a n y  i n s t a n c e s  in ou r  r oad p r o j e c t s  w h e r e  b u r i e d  u t i l i t y  lines are 

v e r y  o f t e n  f o u n d  to b e  at a n y w h e r e  f r o m  4" to 24" b e l o w  the ground 

s u r f a c e — thus, the ro a d  i n t e r f e r e n c e  w i t h  m i n o r  i m p r o v e m e n t s  to the 

r o a d w a y .

I n  b o t h  of the c a s es  n o t e d  above, SB 155 w o u l d  a u t o m a t i c a l l y  g i v e  the 

u t i l i t y  f i r m  a " r e p r i e v e "  f r o m  h a v i n g  to pa y  fo r  t he i r  i l l e g a l  and 

s u b s t a n d a r d  u t i l i t y  p l a c e m e n t .  W i t h o u t  a c t u a l l y  c a l c u l a t i n g  the e x a c t  

e x p e n s e s  g e n e r a t e d  b y  u t i l i t y  r e l o c a t i o n  for F N S B  p r o j e c t s  in the last 

f e w  years, I b e l i e v e  that as a r o u g h  e s t i m a t e  a p p r o x i m a t e l y  10% of our 

c a p i t a l  i m p r o v e m e n t  m o n i e s  for  r oad i m p r o v e m e n t  p r o j e c t s  w o u l d  go to 

u t i l i t y  r e l o c a t i o n  w e r e  S B 1 5 5  to be p a s s e d  in the f o r m  s u b m i t t e d  b y  

S e n a t o r  Jose p h s o n .

O t h e r  c o n c e r n s  I h a v e  t ried to dea l  w i t h  in m y  r e v i s e d  l an g u a g e  for 

S B155 are e v i d e n c e d  in the o t h e r  items n o t e d  in m y  l e t t e r s  of M a r c h  

30. T h e  f irst i t e m  d e a l s  w i t h  m y  c o n c e r n  that u t i l i t y  f i rm s  should 

w o r k  w i t h  the m u n i c i p a l i t i e s  b e f o r e  b e g i n n i n g  w o r k  on u t i l i t y  r e m ov a l 

or rel' c a t i o n  to a s s u r e  that their f i e l d  a c t i v i t i e s  are c o s t - e f f e c t i v e  

and s o l e l y  d one in an e f f o r t  to r e p l a c e  or r e l o c a t e  the f a c i l i t y  w h i c h  

is i n t e r f e r i n g  w i t h  the l e g i t i m a t e  use s  of the roa d  right - o f -w a y .  I 

f ear c i r c u m s t a n c e s  w h e r e  the u t i l i t y  c o u l d i n d i s c r i m i n a t e l y  o v e rc h a r g e  

the m u n i c i p a l i t y  for u n n e c e s s a r y  exp e n se s ,  as w e l l  as s i t u a t i o n s  w h e r e  

the r e p l a c e m e n t  f a c i l i t y  is a s u p e r i o r  an d  i m p r o v e d  p r o d u c t  to that 

w h i c h  is b e i n g  r e p l a c e d .  N e i t h e r  of t hese two c o n c e r n s  is a d d r e s s ed  

in S B155 as o r i g i n a l l y  submitted.

I t e m  no. 2 w o u l d  ten d  to a s s u r e  that the c osts as d i s c u s s e d  and 

a p p r o v e d  b y  the u t i l i t y  and m u n i c i p a l i t y  b e f o r e  b e g i n n i n g  w o r k  are 

in d ee d  t hose r e a c h e d  d u r i n g  c o n s t r u c t i on .  I f o r e s e e  r e a s o n a b l e  

i n c i d e n c e s  w h e r e  the i n i t i a l  cost e s t i m a t e  is exceeded, b u t  b e l i e v e  

that the m u n i c i p a l i t i e s  c a n  n e g o t i a t e  w i t h  the u t i l i t i e s  in a timely 

m a n n e r  to i n c r e a se  tho£.e a g r e e d  u p o n  e s t i m a t e s  for valid, d i s c e r n a b l e 

r easons.

I t e m  no. 3 w a s  r e q u e s t e d  b e c a u s e  I do not k n o w  w h a t  a " m u n i c i p a l  

r i g h t - o f - w a y "  is. In the B o r o u g h  we  o n l y  h a v e  p u b l i c  r i g h ts - o f - w a y ,  

s om e  of w h i c h  are i n c l u d e d  w i t h i n  s e r v i c e  a r e a s  and thus s u b j e c t  to 

m u n i c i p a l  m a i n t e n a n c e  efforts.
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I t e m  no. 4 a d d r e s s e s  m y  c o n c e r n  that a n  o f t e n  c r u c i a l  d i m e n s i o n  in the 

l o c a t i o n  of u t i l i t y  f a c i l i t i e s  is the e x a c t  d e p t h  o r  e l e v a t i o n  of the 

l i n e  or pipe. I u n d e r s t a n d  that m a n y  u t i l i t y  f irms h a v e  e x t r e m e l y  

p o o r  a s - b u i l t  r e c o r d s  of the l o c a t i o n  of their fa c i l i t i e s ,  b u t  I 

b e l i e v e  this s h o u l d  b e  the u t i l i t i e s  concern, p r o b l e m  an d  expense, not 

ours.

I t e m  no. 5 d e a l s  w i t h  m y  c o n c e r n  that the e x i s t i n g  F N S B  u t i l i t y  pe r m i t 

s y s t e m  a p p l i e s  o n l y  to those r i g h t s - o f - w a y  w i t h i n  r e c o g n i z e d  roa d 

s e r v i c e  areas. T h e  r e v i s e d  l a n g u a g e  w o u l d  rea d  " b e f o r e  the 

m u n i c i p a l i t y  h a d  a s y s t e m  for g r a n t i n g  e a s e m e n t s  or p e r m i t s  in that 

r i g h t - o f - w a y  f o r  u t i l i t y  f a c i l i t i e s , "  w h i c h  w o u l d  e l i m i n a t e  the 

p r o b l e m  of us h a v i n g  to p a y  for f a c i l i t y  r e l o c a t i o n s  in r i g h t s - o f - w a y  

n o t  co v e r e d  b y  a u t i l i t y  p e r m i t  s y s t e m  s u c h  as o u r s  b e c a u s e  the p e r m i t  

s y s t e m  w a s  r e s t r i c t e d  to r i g h t s - o f - w a y  w i t h i n  s e r v i c e  areas. Thus, if 

a s e r v ic e  a r e a  a n n e x e d  n e w  roads a f t e r  the u t i l i t y  f i r m  i n s t a l l e d  a 

f a c i l i t y  (after J u l y  1, 1985), and w e  l a t er  i n t e r f e r e d  w i t h  that 

f a c i l i t y  w i t h  o u r  t r a n s p o r t a t i o n  us e  of that r o a d  r i g h t - o f - w a y ,  we 

w o u l d  not be h e l d  r e s p o n s i b l e  for the l a c k  of o u r  u t i l i t y  permit 

system, b ut  r a t h e r  the u t i l i t y  f irm w o u l d  b e  r e s p o n s i b l e  for h a v i n g  to 

f o l l o w  good p r a c t i c e  and the" a p p l i c a b l e  codes, r e g u l a t i o n s  and 

s t a t u t e s "  a f f e c t i n g  that u t i l i t y  fa c ility.

F i n i s h i n g  up w i t h  i t e m  no. 6 f r o m  m y  letter, I u n d e r s t a n d  that it m a y  

b e  t r o u b l e s o m e  to do the r e s e a r c h  n e c e s s a r y  to c o n f i r m  w h a t  "codes, 

r e g u l a t i o n s  and s t a t u t e s  " a p p l y  to the v a r i o u s  s i t u a t i o n s  w e  find in 

n e e d i n g  u t i l i t y  r e l o c a t i o n s  in our r i g h t s - o f - w a y ,  b u t  it s e e m e d  to me 

to be the m o s t  j u s t  and fair d i v i d i n g  line w h e n  f a c e d  w i t h  p a y i n g  for 

a u t i l i t y  r e l o c a t i o n  or not. I agree w i t h  the c o n c e p t  that if a 

u t i l i t y  fi r m  a c t e d  w i t h i n  the a p p l i c a b l e  codes an d  s t a n d a r d s  of their 

i n d u s t r y  and a l l  a p p l i c a b l e  r e g u l a t i o n s  and s t a t u t e s  w i t h i n  the State 

of Alas ka ,  our d r a m a t i c  m o d i f i c a t i o n  of the u s e  of a road r i g h t - o f - w a y  

s h o u l d  include a n d  requ i r e  o ur  p a y m e n t  for the r e l o c a t i o n  or removal 

of the a f f ected u t i l i t y  f acilities. It is i n t e r e s t i n g  to n o t e  that I 

b e l i e v e  that I u n d e r s t a n d  the u t i l i t y ' s  p oint of v i e w  of s ome of these 

c osts and c o n c e r n s.  But I do not b e l i e v e  that they sh o u l d  be able to 

" en d  run" the e x i s t i n g  c o m m o n  law and the c o m m o n  s e n s e  of j u s t i c e  

i n h e r e n t  in h a v i n g  to pay for their o w n  m i s t a k e s  of the past.

F o r  a d d i t i o n a l  s p e c i f i c s  or o t h e r  q u e s t i o n s ,  p l e a s e  feel free to 

c o n t a c t  me at ext. 351.
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A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I, S e c t i o n  18. E m i n e n t  Domain. 
P r i v a t e  p r o p e r t y  s h a l l  not be t a k e n  or d a m a g e d  for p u b l i c  use 
w i t h o u t  just c o m p e n s a t i o n .

AS 0 1 . 1 0 . 0 1 0 .  A p p l i c a b i l i t y  of c o m m o n  law. So mu c h  of the 
c o m m o n  law not i n c o n s i s t e n t  with the C o n s t i t u t i o n  of the State of 
A l a s k a  or the C o n s t i t u t i o n  o f  the U n i t e d  St a t e s  or with any law 
p a s s e d  by the l e g i s l a t u r e  o f  the S t a t e  of A l a s k a  is the rule of 
d e c i s i o n  in this state.

AS 0 9 . 5 5 . 2 9 0 .  J u r i s d i c t i o n .  E m i n e n t  do m a i n  p r o c e e d i n g s  may be 
c o m m e n c e d  in the s u p e r i o r  court.

AS 1 9 . 2 5 . 0 2 0 .  R e l o c a t i o n  of u t i l i t i e s  i n c i d e n t  to h i g h w a y  
p r o j e c t s .  (a) If, i n c i d e n t  to the c o n s t r u c t i o n  of a h i g h w a y  
p r o j e c t ,  the d e p a r t m e n t  d e t e r m i n e s  and or d e r s  that a u t i lity 
f a c i l i t y  l o c a t e d  a c r o s s , alorn, over, under, or w i t h i n  a s t a t e  
r i g h t - o f - w a y  m u s t  be c h a n g e d ,  r e l o c a t e d  or removed, the u t i l i t y  
o w n i n g  or m a i n t a i n i n g  the f a c i . i t y  shall c h a n g e ,  r e l o c a t e  or 
r e m o v e  it in a c c o r d a n c e  w i t h  the order. The o r der shall p r o v i d e  
a r e a s o n a b l e  t i m e  p e r i o d  for c o m p l i a n c e .

(b) If the u t i l i t y  f a c i l i t y  is not cha n g e d ,  r e l o c a t e d  or
r e m o v e d  in a c c o r d a n c e  wi t h  the order, the f a c i l i t y  b e c o m e s  an 
u n a u t h o r i z e d  e n c r o a c h m e n t  and may be d i s p o s e d  of in a c c o r d a n c e  
with AS 1 9 . 2 5 . 2 4 0  - AS 1 9 . 2 5 . 2 5 0 .  In a d d i tion, the o wner of the 
f a c i l i t y  shall i n d e m n i f y  the s t a t e  for any a m o u n t  for w h i c h  the
state may be l i a b l e  to a c o n t r a c t o r  by reason of the
e n c r o a c h m e n t .

(c) The cost of  c h a n g e ,  r e l o c a t i o n ,  or r e m o v a l  n e c e s s i t a t e d  
by h i g h w a y  c o n s t r u c t i o n  is a cost of h i g h w a y  c o n s t r u c t i o n  to be 
p a i d  by the state in a c c o r d a n c e  with AS 1 9 . 4 5 . 0 0 1 ( 4 ) ,  
n o t w i t h s t a n d i n g  the t e r m s  or p r o v i s i o n s  of any e x i s t i n g  permit, 
a g r e e m e n t ,  r e g u l a t i o n  or s t a t u t e  to the c o n t r a r y .

(d) If r e q u e s t e d  by a m u n i c i p a l i t y ,  the d e p a r t m e n t  shall 
i m p l e m e n t  this c h a p t e r  by r e q u i r i n g  to the m a x i m u m  extent 
p o s s i b l e  l o c a t i o n  u n d e r g r o u n d  of e l e c t r i c  p o w e r  t r a n s m i s s i o n  
lines w i t h i n  the m u n i c i p a l i t y .

AS 2 2 . 1 0 . 0 2 0 .  J u r i s d i c t i o n  of  the s u p e r i o r  court. (a) The 
s u p e r i o r  court is the trial court of g e n e r a l  j u r i s d i c t i o n ,  with 
o r i g i n a l  j u r i s d i c t i o n  in all c ivil and c r i m i n a l  ma t t e r s ,  
i n c l u d i n g  p r o b a t e  and g u a r d i a n s h i p  of m i n o r s  and i n c o m p e t e n t s .
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(b) The j u r i s d i c t i o n  o f  the s u p e r i o r  c o urt e x t e n d s  ov e r  the 
w h o l e  of the state.

(c) The s u p e r i o r  c o u r t  and its j u d g e s  may i s sue 
i n j u n c t i o n s ,  w r i t s  of review, m a n d a m u s ,  p r o h i b i t i o n ,  h a b e a s  
c o r p u s  and all o t h e r  w r i t s  n e c e s s a r y  or p r o p e r  to the c o m p l e t e  
e x e r c i s e  o f  its j u r i s d i c t i o n .  A writ of h a b e a s  c o r p u s  may be 
made r e t u r n a b l e  b e f o r e  any j u d g e  of the s u p e r i o r  court.

(d) The s u p e r i o r  c o u r t  has j u r i s d i c t i o n  in all m a t t e r s
a p p e a l e d  to it from a s u b o r d i n a t e  court, or a d m i n i s t r a t i v e  a g e n c y  
w h e n  a p p e a l  is p r o v i d e d  by law. The h e a r i n g s  on appeal from a 
final o r d e r  or j u d g m e n t  of a s u b o r d i n a t e  c o urt or a d m i n i s t r a t i v e  
a g e n c y  s h a l l  be on the r e c o r d  u n l e s s  the s u p e r i o r  court, in its 
d i s c r e t i o n ,  g r a n t s  a t rial de novo, in w h o l e  or in part.

(e) An  ap p e a l  to the s u p e r i o r  c o urt is a m a t t e r  of right, 
but an a p p e a l  from a s u b o r d i n a t e  court may not be taken by the 
d e f e n d a n t  in a c r i m i n a l  case after a p l e a  o f  g u i l t y ,  e x c e p t  on 
the g r o u n d  that the s e n t e n c e  was e x c e s s i v e .  The state has no 
right to a p p e a l  in c r i m i n a l  cas e s ,  e x c e p t  to test the s u f f i c i e n c y  
of an i n d i c t m e n t  or i n f o r m a t i o n  or to a p p e a l  a s e n t e n c e  on the 
g r o u n d  it is too l e nient.

(f) An ap p e a l  to the s u p e r i o r  c o u r t  m a y  be t aken on the
g r o u n d  that a s e n t e n c e  of i m p r i s o n m e n t  o f  90 da y s  or more was
e x c e s s i v e  and the s u p e r i o r  c o u r t  in the e x e r c i s e  of this 
j u r i s d i c t i o n  has the p o w e r  to r e d u c e  the s e n t e n c e .  W h e n  a 
s e n t e n c e  is a p p e a l e d  by the s t a t e  on the g r o u n d  it is too 
len i e n t ,  the c o u r t  m a y  not i n c r e a s e  the s e n t e n c e  but may e x p r e s s  
its a p p r o v a l  or d i s a p p r o v a l  of the s e n t e n c e  and its r e a s o n s  in a 
w r i t t e n  o p i n i o n .

(g) In case of an a c t u a l  c o n t r o v e r s y  in the state, the 
s u p e r i o r  court, up o n  the f i l i n g  of an a p p r o p r i a t e  p l e a d i n g ,  may 
d e c l a r e  the r i g h t s  and l e g a l  r e l a t i o n s  of an i n t e r e s t e d  p a r t y  
s e e k i n g  the d e c l a r a t i o n ,  w h e t h e r  or not f u r t h e r  r e l i e f  is or 
c o u l d  be s o u g h t .  The d e c l a r a t i o n  has the force and e f f e c t  of a 
final j u d g m e n t  or d e c r e e  and is r e v i e w a b l e  as such. F u r t h e r  
n e c e s s a r y  or p r o p e r  r e l i e f  b a s e d  on a d e c l a r a t o r y  j u d g m e n t  or 
d e c r e e  m a y  be g r a n t e d ,  a fter r e a s o n a b l e  n o t i c e  and h earing, 
a g a i n s t  an a d v e r s e  p a r t y  w h o s e  r i g h t s  h a v e  b e e n  d e t e r m i n e d  by the 
j u d g m e n t .

(h) The s u p e r i o r  co u r t ,  in an a c t i o n  for d i v o r c e ,  
s e p a r a t i o n ,  or c h i l d  s u p p o r t ,  a f f e c t i n g  i n a l i e n a b l e  s tock in a 
c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U. S . C .  1 6 0 1 - 1 6 2 8  ( A l a s k a  N a t i v e  
C l a i m s  S e t t l e m e n t  Act), may o r d e r  the s t o c k  t r a n s f e r r e d  to the 
s p o use, a ch i l d ,  or a g u a r d i a n  or c u s t o d i a n  for a child, but may 
not o rder it so l d  on the o p e n  m a r k e t  or t r a n s f e r r e d  to other 
p e r s o n s .

(i) The s u p e r i o r  c o urt is the court of o r i g i n a l  
j u r i s d i c t i o n  o v e r  all c a u s e s  of a c t i o n  a r i s i n g  u n d e r  the 
p r o v i s i o n s  of AS 18.80. A p e r s o n  who is i n j u r e d  or a g g r i e v e d  by 
an act, p r a c t i c e  or p o l i c y  w h i c h  is p r o h i b i t e d  u n d e r  AS 18.80 may 
ap ply to the s u p e r i o r  court for r e l i e f .  The p e r s o n  a g g r i e v e d  or
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in j u r e d  may m a i n t a i n  an a c t i o n  on b e h a l f  of that p e r s o n  or on 
b e h a l f  of a c l a s s  c o n s i s t i n g  of all p e r s o n s  who are a g g r i e v e d  or 
i n j u r e d  by the act, p r a c t i c e  or p o l i c y  g i v i n g  rise to the action.
In an ac t i o n  b r o u g h t  u n d e r  this s u b s e c t i o n ,  the court m a y  grant
r e l i e f  as to any act, p r a c t i c e  or p o l i c y  of the d e f e n d a n t  w h ich 
is p r o h i b i t e d  by AS 18.80, r e g a r d l e s s  of w h e t h e r  ea c h  act, 
p r a c t i c e  or p o l i c y ,  with r e s pect to w h i c h  r e l i e f  is g ranted, 
d i r e c t l y  a f f e c t s  the p l a i n t i f f ,  so long as a c l ass or m e m b e r s  of
a c l a s s  of w h i c h  the p l a i n t i f f  is a m e m b e r  are or m a y  be
a g g r i e v e d  or i n j u r e d  by the act, p r a c t i c e  or p o l icy. The court 
may e n j o i n  any act, p r a c t i c e  or p o l i c y  w h i c h  is i l l e g a l  u n d e r  AS 
18.80 and may o r d e r  any o t h e r  relief, i n c l u d i n g  the p a y m e n t  of 
m oney, that is a p p r o p r i a t e .

AS 2 9 . 4 8 . 0 3 0  M u n i c i p a l  f a c i l i t i e s  and s e r v i c e s .  (a) A 
m u n i c i p a l i t y  m a y  e x e r c i s e  the p o w e r s  n e c e s s a r y  to p r o v i d e  the 
f o l l o w i n g  p u b l i c  f a c i l i t i e s  and s e r v i c e s :

(1) s t r e e t s  and s i d e w a l k s ;
(2) s e w e r s  and s e w a g e  t r e a t m e n t  f a c i l i t i e s ;
(3) h a r b o r s ,  wh a r v e s ,  and o t h e r  m a r i n e  f a c i l i t i e s ;
(4) w a t e r c o u r s e  and flood c o n t r o l  f a c i l i t i e s ;
(3) h e a l t h  s e r v i c e s  and h o s p i t a l  f a cilities;
(6) c e m e t e r i e s ;
(7) p o l i c e  p r o t e c t i o n  and ja i l  f a c i l i t i e s ;
(8) cold s t o r a g e  p l a n t s ;
(9) t e l e p h o n e  sys t e m s ;
(10) light, p o w e r  and heat;
(11) water;
(12) t r a n s p o r t a t i o n  systems;
(13) c o m m u n i t y  c enters;
(14) l i b r a r i e s ,  vi s u a l  or p e r f o r m i n g  arts c e n t e r s ,  or 

m u s e u m s ;
(15) r e c r e a t i o n  f a c i l i t i e s ;
(16) a i r p o r t  and a v i a t i o n  f a c i l i t i e s ;
(17) g a r b a g e  and s o l i d - w a s t e  c o l l e c t i o n  and d i s p o s a l

s e r v i c e  and f a c i l i t i e s  s u b j e c t  to AS 2 9 . 4 8 . 0 3 3 ;
(18) fire p r o t e c t i o n  s e r v i c e  and f a c i l i t i e s ,  not in 

c o n f l i c t  wi t h  AS 1 8 . 7 0 . 0 7 5 ,  but not l i m i t e d  to AS 1 8 . 7 0 . 0 7 5 ;
(19) p a r k i n g  and p a r k i n g  f a c i l i t i e s ;
(20) h o u s i n g  and u r b a n  r e newal, r e h a b i l i t a t i o n  and

d e v e l o p m e n t ;
(21) p r e s e r v a t i o n ,  m a i n t e n a n c e  and p r o t e c t i o n  of h i s t o r i c  

sites, b u i l d i n g s  and m o n u m e n t s ;
(22) c o n s u m e r  p r o t e c t i o n ;
(23) e m e r g e n c y  m e d i c a l  s e r v i c e s  and f a c i l i t i e s .
(b) First and s e c o n d  c l ass b o r o u g h s  may e x e r c i s e  the p o w e r s  

c o n f e r r e d  by (a) of this s e c t i o n  or AS 2 9 . 4 8 . 0 3 3 ( a )  only after 
they ha v e  been a s s u m e d  in the m a n n e r  r e q u i r e d  u n der AS 2 9 . 3 3 . 2 5 0  
- 2 9 . 3 3 . 2 9 0  for a r e a w i d e  e x e r c i s e  or in the m a n n e r  r e q u i r e d  under 
AS 2 9.38 for e x e r c i s e  in the b o r o u g h  area o u t s i d e  c i t i e s ,  or are
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c o n f e r r e d  by AS 2 9 . 4 8 . 0 2 0  for e x e r c i s e  in the b o r o u g h  area 
o u t s i d e  c i t ies. H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a ) (12) of 
this s e c t i o n ,  e x e r c i s e  of the p o w e r s  a r e a w i d e  or in the b o r o u g h  
area o u t s i d e  c i t i e s  is at the o p t i o n  o f  the b o r o u g h  and is not 
subj e c t  to t h o s e  r e s t r i c t i o n s  on a c q u i s i t i o n  of a d d i t i o n a l  
b o r o u g h  p o w e r s .  W i t h  r e s p e c t  only to b o r o u g h s  w h ich on S e p t e m b e r  
10 , 1972 are not e x e r c i s i n g  p o w e r s  c o n f e r r e d  u n d e r  C a ) (12) of 
this s e c t i o n  on an a r e a w i d e  basis, o b j e c t i o n  w h i c h  a ci t y  may 
raise to a r e a w i d e  e x e r c i s e  of the p o w e r s  by a b o r o u g h  shall be 
r e v i e w e d  by the A l a s k a  T r a n s p o r t a t i o n  C o m m i s s i o n .  The c o m m i s s i o n  
shall d e c i d e  w h e t h e r  e x e r c i s e  o f  t h e  p o w e r s  e x c l u s i v e l y  by the 
b o r o u g h  a r e a w i d e  is to be a p p r o v e d  as in the p u b l i c  i n t e r e s t  
under the p a r t i c u l a r  f a cts and c i r c u m s t a n c e s  at issue.

AS 2 9 . 4 8 . 0 3 5 .  R e g u l a t o r y  p o w e r s .  (a) A m u n i c i p a l i t y  may 
r e g u l a t e  the o p e r a t i o n  and use of  its p u b l i c  r i g h t s - o f - w a y ,  
p u b l i c  f a c i l i t i e s  and s e r v i c e s .  It m a y  also r e g u l a t e  the 
f o l l o w i n g :

(1) v e h i c l e ,  p e d e s t r i a n ,  and o t h e r  t r a f f i c ,  and l i c e n s i n g  
and o p e r a t i o n  of m o t o r  v e h i c l e s ,  i n c l u d i n g  snow v e h i c l e s  and 
o f f - h i g h w a y  v e h i c l e s ,  and o p e r a t o r s  not i n c o n s i s t e n t  with AS 
28.01 .010;

(2) l i c e n s i n g  of d r i v e r s  o f  t a x i c a b s ,  f o r - h i r e  a u t o m o b i l e s ,  
m o t o r  buses, or o t h e r  v e h i c l e s  for the t r a n s p o r t a t i o n  of 
p a s s e n g e r s  or b a g g a g e  not i n c o n s i s t e n t  wi t h  AS 2 8 . 0 1 . 0 1 0 ;

(3) v e h i c l e  p a r k i n g  not i n c o n s i s t e n t  with AS 2 8 . 0 1 . 0 1 0 ;
(4) t r a n s p o r t a t i o n  fares;
(5) l i c e n s i n g ,  i m p o u n d i n g  and d i s p o s i t i o n  of an i m a l s ;
(6) s e l l i n g  o f  food;
(8) a b a n d o n e d  p r o p e r t y ;
(9) d a n g e r o u s  and d i s o r d e r l y  c o n d u c t ;
(10) a l c o h o l i c  b e v e r a g e s  as p r o v i d e d  by AS 0 4 . 2 1 . 0 1 0 ;
(11) r e c r e a t i o n a l  d e v i c e s  as p r o v i d e d  by AS 0 5 . 2 0 . 1 0 0 ;
(12) c o n t r o l  o f  i n s e c t s  and r o d e n t s ;
(13) o f f e r i n g  for sale, e x p o s u r e  for sale, sale, use, or 

e x p l o s i o n  of f i r e w o r k s ;
(14) b u i l d i n g ,  h o u s i n g  and r e l a t e d  codes, w h i c h  may be 

p r o v i d e d  by c i t i e s  w i t h i n  c i t i e s  or, in the m a n n e r  r e q u i r e d  in 
(b) or (c) of t h i s - s e c t i o n ,  by first or s e c o n d  c l a s s  b o r o u g h s  in 
the b o r o u g h  area o u t s i d e  c i t i e s  or a r e a w i d e ,  s u b j e c t  to the 
following:

(A) e x c e p t i o n s  to r e q u i r e m e n t s  of the c odes may be m a d e  in 
the c o d e s  a m o n g  o t h e r  r e a s o n s ,  in o r d e r  to p r o v i d e  for the 
p r e s e r v a t i o n ,  m a i n t e n a n c e  and p r o t e c t i o n  of h i s t o r i c  sites, 
b u i l d i n g s  and m o n u m e n t s ;

(b) codes m a y  not be u s e d  to p r o h i b i t  or r e s t r i c t  the 
d e v e l o p m e n t  or use of s o l a r  or wi n d  e n e r g y  u n l e s s  the a s s e m b l y  or 
c o u n c i l  finds that the d e v e l o p m e n t  or use of s o l a r  or wind e n e r g y  
w o u l d  e n d a n g e r  the h e a l t h  or s a f e t y  of the public;



(15) c o n d e m n a t i o n  and a b a t e m e n t  of p u b l i c  n u i s a n c e s  and 

haz ards ;
(16) g a r b a g e  and s o l i d - w a s t e  c o l l e c t i o n  and d i s p o s a l ;
(17) w a t e r  p o l l u t i o n  control;
(18) air p o l l u t i o n  c o n t r o l  as p r o v i d e d  in AS 4 6 . 0 3 . 1 4 0  

- 4 6 . 0 3 . 2 3 0 ;
(19) o ther p o w e r s  and f u n c t i o n s  a f f e c t i n g  the g e n e r a l  

health, safety, w e l l - b e i n g  and w e l f a r e  of  its i n h a b i t a n t s ;
(20) l i c e n s i n g  of day care f a c i l i t i e s .
(b) F i r s t  and s e c o n d  c l a s s  'Troughs may e x e r c i s e  the p o w e r s  

c o n f e r r e d  by (a) of this s e c t i o n  j.y after they h a v e  been 
a s s u m e d  in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 3 . 2 5 0  - 2 9 . 3 3 . 2 9 0  for 
a r e a w i d e  e x e r c i s e  or in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 8  for 
e x e r c i s e  in the b o r o u g h  area o u t s i d e  ci t i e s  or are c o n f e r r e d  by 
AS 2 9 . 4 8 . 0 2 0  for e x e r c i s e  in the b o r o u g h  area o u t s i d e  c i t i e s .  
H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a)(5), (17), (18) and (20) 
of this section, e x e r c i s e  of the p o w e r s  a r e a w i d e  or, as to (a)
(5), (17) and (20) , if- the b o r o u g h  area o u t s i d e  c i t i e s  is at the 
o p t i o n  of the b o r o u g h  and is not s u b j e c t  to t h o s e  r e s t r i c t i o n s  on 
a c q u i s i t i o n  of a d d i t i o n a l  b o r o u g h  p o w e r s .  Up o n  a d o p t i o n  o f  a 
b o r o u g h  o r d i n a n c e  to p r o v i d e  for a r e a w i d e  e x e r c i s e  of the p o w e r s  
s p e c i f i e d ,  no ho m e  rule or g e n e r a l  law city w i t h i n  the b o r o u g h  
may e x e r c i s e  the p o w e r s ,  u n l e s s  the b o r o u g h  o r d i n a n c e  p r o v i d e s  
o t h e r w i s e  or the b o r o u g h  by s u b s e q u e n t  o r d i n a n c e  c e a s e s  to 
e x e r c i s e  the power.

(c) The p r o v i s i o n s  o f  (b) of this s e c t i o n  n o t w i t h s t a n d i n g ,  
b o r o u g h s  w h ich on S e p t e m b e r  10, 1972 are e x e r c i s i n g  b u i l d i n g ,  
h o u s i n g  or r e l a t e d  code p o w e r s ,  e x c e p t  as t h ose co d e  p o w e r s  
rel a c e  to flood c o n t r o l ,  on an a r e a w i d e  b a sis or in the b o r o u g h  
area o u t s i d e  c i t i e s  shall, s u b j e c t  to a c q u i s i t i o n  of the p o w e r s  
on an a r e a w i d e  b a s i s  by t r a n s f e r  or e l e c t i o n  as p r o v i d e d  in (b) 
of this s ection, e x e r c i s e  the p o w e r s  in the b o r o u g h  ar e a  o u t s i d e  
c i t i e s  and, upon a g r e e m e n t  of the c i t y  and b o r o u g h ,  w i t h i n  any 
city, home rule or o t h e r w i s e ,  in w h i c h  the p o w e r s  are b e i n g
e x e r c i s e d  on S e p t e m b e r  10, 1972; if the city does not a g ree to
c o n t i n u e  b o r o u g h  e x e r c i s e  o f  the p o w e r s  w i t h i n  the city, the ci t y
s h all e x e r c i s e  the p o w e r s  w i t h i n  the city.

AS 4 2 . 0 5 . 1 4 1 .  G e n e r a l  p o w e r s  and d u t i e s  of the c o m m i s s i o n .  (a) 
The A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  m a y

(1) regulate e v e r y  p u b l i c  u t i l i t y  e n g a g e d  or p r o p o s i n g  to 
e n g a g e  in such a b u s i n e s s  i n s i d e  the state, e x c e p t  to the e x t e n t  
e x e m p t e d  by AS 4 2 . 0 5 . 7 1 1 ,  and the p o w e r s  of the c o m m i s s i o n  s hall 
be l i b e r a l l y  c o n s t r u e d  to a c c o m p l i s h  its st a t e d  p u r p o s e s ;

(2) i n v e s t i g a t e ,  upon c o m p l a i n t  or upon its own m o t i o n ,  the 
rates, c l a s s i f i c a t i o n s ,  rules, r e g u l a t i o n s ,  p r a c t i c e s ,  s e r v i c e s  
and f a c i l i t i e s  of a p u b l i c  u t i l i t y  and ho l d  h e a r i n g s  on them;

(3) make or r e q u i r e  just, fair and r e a s o n a b l e  rates, 
c l a s s i f i c a t i o n s ,  r e g u l a t i o n s ,  p r a c t i c e s ,  s e r v i c e s  and f a c i l i t i e s  
for a p u b l i c  u t i l i t y ;
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(4) p r e s c r i b e  the s y s t e m  of a c c o u n t s  and r e g u l a t e  the 
s e r v i c e  and sa f e t y  of  o p e r a t i o n s  of a p u b l i c  ut i l i t y ;

(5) r e q u i r e  a p u b l i c  u t i l i t y  to file r e p o r t s  and o ther 
i n f o r m a t i o n  and data;

(6) a p p e a r  p e r s o n a l l y  or by c o u n s e l  and r e p r e s e n t  the 
i n t e r e s t s  and w e l f a r e  of the state in all m a t t e r s  and p r o c e e d i n g s  
i n v o l v i n g  a p u b l i c  u t i l i t y  p e n d i n g  b e f o r e  an o f f i c e r ,  d e p a r t m e n t ,  
board, c o m m i s s i o n  or c o u r t  of the s t ate or o f  a n o t h e r  state or 
the Uni t e d  S t a t e s  and to i n t e r v e n e  in, p r o t e s t ,  resist, or 
a d v o c a t e  the g r a n t i n g ,  d e n i a l  or m o d i f i c a t i o n  of any petit i o n ,  
a p p l i c a t i o n ,  c o m p l a i n t  or o t her p r o c e e d i n g ;

(7) e x a m i n e  w i t n e s s e s  and o f f e r  e v i d e n c e  in any p r o c e e d i n g *  
a f f e c t i n g  the s t a t e  and i n i t i a t e  or p a r t i c i p a t e  in j u d i c i a l  
p r o c e e d i n g s  to the e x t e n t  n e c e s s a r y  to p r o t e c t  and p r o m o t e  the 
i n t e r e s t s  o f  the state.

(b) The c o m m i s s i o n  s hall p e r f o r m  the d u t i e s  a s s i g n e d  to it 
u n d e r  AS 4 4 . 8 3 . 1 6 2 .

(c) In the e s t a b l i s h m e n t  of e l e c t r i c  service" rates u nder 
this c h a p t e r  the c o m m i s s i o n  shall p r o m o t e  the c o n s e r v a t i o n  of 
r e s o u r c e s  us e d  in the g e n e r a t i o n  of e l e c t r i c  energy.

AS 4 2 . 0 5 . 2 5 1 .  Use o f  s t r e e t s  in c i t i e s  and b o r o u g h s .  P u b l i c  
u t i l i t i e s  ha v e  the r ight to a p e r m i t  to use p u b l i c  s t reets, 
a l l e y s  and o t h e r  p u b l i c  w a y s  of a ci t y  or b o r o u g h ,  w h e t h e r  h o m e  
r u l e  or o t h e r w i s e ,  u p o n  p a y m e n t  of a r e a s o n a b l e  p e r m i t  fee and on 
r e a s o n a b l e  t e r m s  and c o n d i t i o n s  and w i t h  r e a s o n a b l e  e x c e p t i o n s  
the c i t y  or b o r o u g h  r e q u i r e s .  A d i s p u t e  as to w h e t h e r  fees, 
terms, c o n d i t i o n s  or e x c e p t i o n s  are r e a s o n a b l e  shall be d e c i d e d  
by the c o m m i s s i o n .  The c o m m i s s i o n  may r e q u i r e  a u t i l i t y  to add 
the amount o f  any p e r m i t  fee pa i d  as a pro rata s u r c h a r g e  to its 
b i l l s  for s e r v i c e  r e n d e r e d  at l o c a t i o n s  w i t h i n  the b o u n d a r i e s  of 
any city or b o r o u g h  w h i c h  r e q u i r e s  p a y m e n t  of a p e r m i t  fee.

AS 4 2 . 0 5 . 5 5 1 .  R e v i e w  and e n f o r c e m e n t .  (a) All final o r d e r s  of 
the c o m m i s s i o n  are s u b j e c t  to j u d i c i a l  r e v i e w  in a c c o r d a n c e  wi t h  
AS 4 4 . 6 2 . 5 6 0  - 4 4 . 6 2  .570, of the A d m i n i s t r a t i v e  P r o c e d u r e  Act.

(b) If an a p p e a l  is not t a k e n  from a final o r d e r  of the 
c o m m i s s i o n ,  the c o m m i s s i o n  may a p p l y  to the s u p e r i o r  c ourt for 
e n f o r c e m e n t  of this c h a p t e r ,  the r e g u l a t i o n s  a d o p t e d  u n d e r  it and 
the o r d e r s  o f  the c o m m i s s i o n .  The c o u r t  shall e n f o r c e  the o r der 
by i n j u n c t i o n  or o t h e r  p r o c e s s .

AS 4 2 . 0 5 . 6 4 1 .  R e g u l a t i o n  by m u n i c i p a l i t y .  The c o m m i s s i o n ' s  
j u r i s d i c t i o n  and a u t h o r i t y  e x t e n d  to p u b l i c  u t i l i t i e s  o p e r a t i n g  
w i t h i n  a ci t y  or b o r o u g h ,  w h e t h e r  ho m e  rule or o t h e r w i s e .  In the 
e v e n t  of  a c o n f l i c t  b e t w e e n  a c e r t i f i c a t e ,  order, d e c i s i o n  or 
r e g u l a t i o n  of  the c o m m i s s i o n  and a c h a r t e r ,  p e r m i t ,  f r a nchise, 
o r d i n a n c e ,  rule or r e g u l a t i o n  of such a local g o v e r n m e n t a l  
entity, the c e r t i f i c a t e ,  o r d e r ,  d e c i s i o n  or r e g u l a t i o n  of the 
c o m m i s s i o n  shall p r e v a i l .



AS 4 4 . 6 2 . 5 6 0 .  J u d i c i a l  r e v i e w .  (a) J u d i c i a l  r e v i e w  by the 
s u p e r i o r  c ourt of a final a d m i n i s t r a t i v e  o rder may be had by 
fi l i n g  a n o t i c e  of a p p e a l  in a c c o r d a n c e  with the a p p l i c a b l e  rules 
of c o u r t  g o v e r n i n g  a p p e a l s  in c ivil m a t t e r s .  E x c e p t  as o t h e r w i s e
p r o v i d e d  in this s e c t i o n ,  the n o t i c e  of  ap p e a l  s hall be filed
w i t h i n  30 da y s  a f t e r  the last day on w h i c h  r e c o n s i d e r a t i o n  can be 
o r d e r e d ,  and s e r v e d  on ea c h  p a r t y  to the p r o c e e d i n g .  The right 
to appeal is not a f f e c t e d  by the f a i l u r e  to seek r e c o n s i d e r a t i o n  
b e f o r e  the agency.

(b) The c o m p l e t e  r e c o r d  of the p r o c e e d i n g s ,  or the p a r t s  of
it w h i c h  the a p p e l l a n t  d e s i g n a t e s ,  s hall be p r e p a r e d  by the
agen c y .  A copy s hall be d e l i v e r e d  to all p a r t i e s  p a r t i c i p a t i n g  
in the appeal. The o r i g i n a l  shall be filed in the s u p e r i o r  court 
w i t h i n  30 days a f t e r  the a p p e l l a n t  p a y s  the e s t i m a t e d  cost of 
p r e p a r i n g  the c o m p l e t e  or d e s i g n a t e d  r e c o r d  or files a c o r p o r a t e  
s u r e t y  bond e q u a l  to the e s t i m a t e d  cost.

(c) The c o m p l e t e  r e c o r d  i n c l u d e s  (1) the p l e a d i n g s ,  (2) all 
n o t i c e s  and o r d e r s  i s s u e d  by the a g e ncy, (3) the p r o p o s e d  
d e c i s i o n  by a h e a r i n g  o f f i c e r ,  (4) the final d e c i s i o n ,  v.5) a 
t r a n s c r i p t  of all t e s t i m o n y  and p r o c e e d i n g s ,  (6) the e x h i b i t s  
a d m i t t e d  or r e j e c t e d ,  (7) the w r i t t e n  e v i d e n c e ,  and (8) all o ther 
d o c u m e n t s  in the case.

(d) Upon o r d e r  of the s u p e r i o r  c o u r t ,  a p p e a l s  may be t a k e n  
on the o r i g i n a l  r e c o r d  or p a r t s  of  it. The re c o r d  may be 
t y p e w r i t t e n  or d u p l i c a t e d  by any s t a n d a r d  p r o c e s s .  A n a l o g o u s  
r ules of c ourt g o v e r n i n g  a p p e a l s  in c i v i l  m a t t e r s  s h all be 
f o l l o w e d  w h e r e  this c h a p t e r  is s i l e n t ,  and wh e n  not in c o n f l i c t  
w i t h  this c h a p t e r .

(e) The s u p e r i o r  c ourt may e n j o i n  a g e n c y  a c t i o n  in e x c e s s  
of c o n s t i t u t i o n a l  or s t a t u t o r y  a u t h o r i t y  at any s t a g e  of an 
a g e n c y  p r o c e e d i n g .  If a g e n c y  a c t i o n  is u n l a w f u l l y  w i t h h e l d  or 
u n r e a s o n a b l y  w i t h h e l d ,  the s u p e r i o r  c o u r t  m a y  c o m p e l  the a g e n c y  
to i n i t i a t e  action.

xi i i



J U R I S D I C T I O N A L  S T A T E M E N T

The a d m i n i s t r a t i v e  o rder b e i n g  a p p e a l e d ,  O r d e r  No. 7, 

U-8 3 - 7 4 ,  was e n t e r e d  on the e l e v e n t h  day o f  J a n u a r y ,  1985 by the 

A l a s k a  Public U t i l i t i e s  C o m m i s s i o n .  The S u p e r i o r  Court has 
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S T A T E M E N T  OF I S S U E S

In an e x c r u t i a t i n q l y  v e r b o s e  Order, s o m e w h a t  r e m i n i s c e n t  of 

the Tower of B a b e l ^ ,  the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  

(APUC) has i n v a l i d a t e d  " [ t ] h e  p r a c t i c e  of m u n i c i p a l i t i e s  

d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  of u t i l i t y  f a c i l i t i e s  laid in 

m u n i c i p a l  r i g h t s - o f - w a y . "  Re c o r d  pa g e  319. U t i l i t i e s  are 

d i r e c t e d  to r e l o c a t e  their f a c i l i t i e s  wh e n  p u b l i c  c o n s t r u c t i o n  

n e c e s s i t a t e s  it. The c o m m o n  law r e q u i r e s  u t i l i t i e s  to bear this 

e x p e n s e ,  but the A P U C  has d e c l a r e d ,  in a d d i t i o n  to o t h e r  th i n g s  

not b e f o r e  it, that a r e f u s a l  by m u n i c i p a l i t i e s  to pay the 

u t i l i t y  r e l o c a t i o n  e x p e n s e s  is u n r e a s o n a b l e  w i t h i n  the 

c o n t e m p l a t i o n  of AS 4 2 . 0 5 . 2 3 1 .  The A P U C  O r d e r  e f f e c t i v e l y  

a b r o g a t e s  the c o m m o n  l a w  rule on l i a b i l i t y  for r e l o c a t i o n  

e x p e n s e s .

The v a l i d i t y  of the A P U C  a c t i o n ,  and all p o i n t s  of appeal, 

are d e p e n d e n t  u p o n  the r e s o l u t i o n  o f  t h ree c e n t r a l  issues: The

j u r i s d i c t i o n  of the A P UC; the v a l i d i t y  of  the c o m m o n  law rule in 

Alaska; and the s c o p e  of the A P U C ' s  a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  

In a c c o r d  with the S t a t e m e n t  of P o i n t s  on A p p e a l  f iled by 

A p p e l l a n t ,  this B r i e f  wi l l  t h e r e f o r e  a d d r e s s  the f o l l o w i n g  

issues: 1.) A P U C  j u r i s d i c t i o n ;  2.) V a l i d i t y  of the c o m m o n  law

rule u n d e r  A l a s k a  ca s e  law and s t a t u t e ;  3.) APUC d u t i e s  under

"Come, let us go down, and there c o n f o u n d  their l a n g u a g e ,  
that they may not u n d e r s t a n d  one a n o t h e r ' s  s p e e c h . "  G e n e s i s  
11:7.
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AS 4 2 . 0 5 . 2 5 1  and c o n f l i c t  with t h e  c o m m o n  law; 4.) AP U C  

a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1 ;  5.) W h e t h e r  and how Art. I, Sec.

18 of the A l a s k a n  C o n s t i t u t i o n  is a p p l i c a b l e ;  6.) M u n i c i p a l  

p r o p r i e t a r y  i n t e r e s t  in public r i g h t s - o f - w a y ;  and 7.) The correct 

c h a r a c t e r i z a t i o n  o f  r e l o c a t i o n  e x p e n s e s .

ST A T E M E N T  OF THE CA5E

H o m e r  E l e c t r i c  A s s o c i a t i o n  ( H E A ) ,  by c o n t r a c t  with the City 

o f  K e n a i  (City), a s s u m e d  control o f  c e r t a i n  m u n i c i p a l  u t i l i t y  

f a c i l i t i e s  w i t h i n  the City. S u b s e q u e n t  s t r e e t  c o n s t r u c t i o n  

r e q u i r e d  r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s  and the C i t y  refused to 

r e i m b u r s e  HEA for that e x pense. H E A  s o u g h t  d e c l a r a t o r y  relief 

b e f o r e  the A P U C  to r e s o l v e  this d i s p u t e  a c c o r d i n g  to the contract 

t e r m s .  The A T J C  d e c l i n e d  to hear the c o n t r a c t  d i s p u t e  on 

j u r i s d i c t i o n a l  g r o u n d s ,  but e n c o u r a g e d  HEA to file for a special 

t a r i f f  bef o r e  the A P U C  to r e c o v e r  the e x p e n s e  e i t h e r  t h r o u g h  a 

s u r c h a r g e  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  or t h r o u g h  g e n e r a l  rates. 

R e c o r d  S u p p l e m e n t .

HEA then f i l e d  a t a r i f f  r e v i s i o n  (TA 35-32) w h i c h  p r o v i d e d  

for a s u r c h a r g e  to r e c o v e r  all c o s t s  a s s o c i a t e d  wi t h  the 

r e l o c a t i o n  of e l e c t r i c  f a c i l i t i e s  at a m u n i c i p a l i t y ' s  r e q uest 

w h e n  those c o s t s  are not paid by the m u n i c i p a l i t y .  R e c o r d  

p a g e  1 . The Ci t y  r e s p o n d e d  as an i n t e r e s t e d  p a r t y  e x p r e s s i n g  

o p p o s i t i o n  to a s u r c h a r g e  of City r e s i d e n t s  only, c i t i n g  the 

c o m m o n  law rule that those costs be b o r n e  by u t i l i t i e s .  Record
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page 31. The A P U C  s u s p e n d e d  the t a r i f f  r e v i s i o n  and called a 

p u b l i c  h e a r i n g  on the p r o p o s a l ,  U - 8 3 - 7 4  O r d e r  No. 1, r e q u e s t i n g  

the City to i n t e r v e n e .  R e c o r d  p a g e  87. The O r d e r  i d e n t i f i e d  

five q u e s t i o n s  to be c o n s i d e r e d  w h i c h  r e l a t e d  to the method of  

a l l o c a t i n g  r e l o c a t i o n  e x p e n s e s  to c o n s u m e r s .

The Ci t y  d e c l i n e d  to a c c e p t  i n t e r v e n o r  s t a tus, but 

r e i t e r a t e d  its p o s i t i o n .  R e c o r d  pa g e  94. On N o v e m b e r  17, 1983, 

a p u b l i c  h e a r i n g  w a s  held on U - 8 3 - 7 4  ( c o n s o l i d a t e d  with U - 8 3 - 7 9 ) .  

R e c o r d  page 139. A decision, O r d e r  No. 7, U - 8 3 - 7 4 ,  issued on 

J a n u a r y  11, 1985. Re c o r d  page 270. It is this O r d e r  that 

A p p e l l a n t  a d d r e s s e s .  The Order went b e y o n d  a d e t e r m i n a t i o n  of h o w  

or if the r e l o c a t i o n  expenses s h o u l d  be r e c o v e r e d  by the u t i l i t y  

to adopt a rule that has s e v e r a l  e f f e c t s :  It a b o l i s h e s  the c o m m o n  

law rule as to r e l o c a t i o n  e x p e n s e s  in A l a s k a ;  it d e n i e s  

m u n i c i p a l i t i e s  any interest in t h e i r  r i g h t s - o f - w a y  that would 

s u p p o r t  use fees c h a r g e d  to u t i l i t i e s ;  it i n v a l i d a t e s  e xisting 

and future f r a n c h i s e  a g r e e m e n t s  b e t w e e n  m u n i c i p a l i t i e s  and 

u t i l i t i e s  that p r o v i d e  for use fees; it r e q u i r e s  all 

m u n i c i p a l i t i e s  to c o m p e n s a t e  u t i l i t i e s  for r e l o c a t i o n  expenses 

any time a m u n i c i p a l i t y  is e n g a g e d  in a " p r o p r i e t a r y  act i v i t y , "  

d e f i n e d  by the A P U C  to include m o s t  p u b l i c  i m p r o v e m e n t s  within 

r i g h ^ - o f - w a y  o w n e d  by the p u b l i c ;  and it m a k e s  no d i s t i n c t i o n

n e c o n o m i c a l l y  regulated u t i l i t i e s  and the c a b l e  t e l e v i s i o n  

i n d u s t r y  which is e c o n o m i c a l l y  u n r e g u l a t e d .
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The A P U C  L acks J u r i s d i c t i o n  To A d j u d i c a t e

I

D i s p u t e s  Over R e l o c a t i o n  E x p e n s e s  B e t w e e n  A 
U t i l i t y  And A M u n i c i p a l .icy I n c i d e n t  To C o n s t r u c t i o n  

A c t i v i t y  W i t h i n  A R i g h t - O f - W a y  O w n e d  
By The M u n i c i p a l i t y

As s t a t e d  in O r d e r  No. /. th i s  it the first o c c a s i o n  that 

the C o m m i s s i o n  " . . . h a s  c o n s i d e r e d  the s c o p e  of its r e g u l a t o r y  

p o w e r s  under AS 4 2 . 0 5 . 2 5 1  over m u n i c i p a l  a c t i v i t i e s  a f f e c t i n g  

u t i l i t i e s . R e c o r d  pa g e  270. This o c c a s i o n  was p r e s e n t e d  

t h r o u g h  a r e q u e s t  by a u t i l i t y  to s u r c h a r g e  K e n a i  r a t e p a y e r s  to 

co ver r e l o c a t i o n  e x p e n s e s  w h i c h  the Ci t y  of K e nai r e f u s e d  to pay 

p u r s u a n t  to the c o m m o n  law r u l e . ^  The A P U C  went far b e y o n d  

d e t e r m i n i n g  w h i c h  m e t h o d  of r e c o v e r i n g  this u t i l i t y  e x p e n s e  from

AS 4 2 . 0 5 . 2 5 1 .  Use of s t r e e t s  in c i t i e s  and b o r o u g h s .  P u b l i c
u t i l i t i e s  h a v e  the right to a p e r m i t  to use p u b l i c  streets,
a l l e y s  and o t h e r  p u b l i c  w a y s  of a c i t y  or b o r o u g h ,  w h e t h e r  
home rule or o t h e r w i s e ,  upon p a y m e n t  of a r e a s o n a b l e  pe r m i t  
fee and on r e a s o n a b l e  t e r m s  and c o n d i t i o n s  and with 
r e a s o n a b l e  e x c e p t i o n s  the c i t y  or b o r o u g h  r e q u i r e s .  A 
di s p u t e  as to w h e t h e r  fees, t e r m s ,  or c o n d i t i o n s  or 
e x c e p t i o n s  are r e a s o n a b l e  s h a l l  be d e c i d e d  by the c o m m i s s i o n .  
The c o m m i s s i o n  may r e q u i r e  a u t i l i t y  to add the a m o u n t  of
any p e r m i t  fee paid as a pro r a t a  s u r c h a r g e  to its b i l l s  for
s e r v i c e  r e n d e r e d  at l o c a t i o n s  w i t h i n  the b o u n d a r i e s  of any 
c i t y  or b o r o u g h  w h i c h  r e q u i r e s  p a y m e n t  of a p e r m i t  fee.

"U n d e r  the t r a d i t i o n a l  c o m m o n  l a w  rule, u t i l i t i e s  ha v e  been 
r e q u i r e d  to b e a r  the e n t i r e  co s t  of r e l o c a t i n g  from a p u b l i c  
r i g h t - o f - w a y  w h e n e v e r  r e q u e s t e d  to do so by s t a t e  or local 
a u t h o r i t i e s . "  N o r f o l k  R e d e v e l o p m e n t  and H o u s i n g  A u t h o r i t y  v. 
C h e s a p e a k e  and P o t o m a c  T e l e p h o n e  Co. of V i r g i n i a , U.S. , 78 
L.Ed. 2d 29, 34, 104 S.Ct. , (1983).

5



r a t e p a y e r s  w o u l d  be the a p p r o p r i a t e  m e t h o d ,  or w h e t h e r  the 

u t i l i t y ' s  c l a i m  for the a m o u n t  r e q u e s t e d  was j u s t i f i e d .  The APUC 

has d e t e r m i n e d ,  e r r o n e o u s l y ,  that its j u r i s d i c t i o n  i n c l u d e s  the 

a u t h o r i t y  to d e c i d e  w h e t h e r  a c o m m o n  law rule g o v e r n i n g  the legal 

r e l a t i o n s h i p  b e t w e e n  a u t i l i t y  and a m u n i c i p a l i t y  and their 

r e s p e c t i v e  i n t e r e s t s  in the use of a p u b l i c  r i g h t - o f - w a y  o w n e d  by 

the m u n i c i p a l i t y  has been i m p l i e d l y  a b r o g a t e d  by A l a s k a  s t a t u t o r y  

and case law, or s h o u l d  be e x p r e s s l y  a b r o g a t e d  by the A P U C ' s  own 

r e g u l a t i o n s .

A p p e l l a n t ' s  j u r i s d i c t i o n a l  a r g u m e n t  is d i v i d e d  into three 

basis: First, ca s e  law has l i m i t e d  A P U C  j u r i s d i c t i o n  to e x c l u d e

the p o w e r  to a d j u d i c a t e  p r o p e r t y  r i g h t s  and c o m m o n  law 

r e s p o n s i b i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  a p p l i c a b l e  to a 

m u n i c i p a l i t y  and a u t i l i t y ;  second, the s t a t u t e  in q u e s t i o n  only 

r e q u i r e s  the A P U C  to d e t e r m i n e  r e a s o n a b l e n e s s  of fees, terms or 

c o n d i t i o n s  a m u n i c i p a l i t y  p l a c e s  on the u t i l i t y ' s  p e r m i t  to use a 

m u n i c i p a l  r i g h t - o f - w a y ,  not to rule on the e f f e c t  or v a l i d i t y  of 

the c o m m o n  l a w  rule or w h e t h e r  a t a k i n g  of p r o p e r t y  has o c c u r r e d ;  

and third, AS 4 2 . 0 5 . 2 5 1  does not gi v e  the A P U C  b r o a d  e q u i t a b l e  

p o w e r s  to i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of all 

m u n i c i p a l  a c t i o n s  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s .

A. A l a s k a  Case Law Has L i m i t e d  A P U C  J u r i s d i c t i o n  To E x c l u d e  The 
P ower E x e r c i s e d .

The i s sue of w h e t h e r  the A P U C  has a u t h o r i t y  to a d j u d i c a t e  

d i s p u t e s  o v e r  c o n s t r u c t i o n  a c t i v i t y  due to i m p r o v e m e n t s  w i t h i n  a 

m u n i c i p a l  r i g h t - o f - w a y  has a l r e a d y  be e n  a d d r e s s e d  by the A l a s k a
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S u p r e m e  Court. This d e c i s i o n ,  w h i c h  he l d  that the A P U C  has no

such a u t h o r i t y ,  is G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h  v. City of

A n c h o r a g e , 504 P . 2d 1027 ( A l a s k a  1972), o v e r r u l e d  on o ther

g r o u n d s ,  595 P . 2d 629. In that case the C i t y - o w n e d  u t i l i t y

n e e d e d  to use a r i g h t - o f - w a y  o w n e d  by the B o r o u g h  to s e r v i c e  a

s u b d i v i s i o n  w i t h i n  the City. The B o r o u g h  r e f u s e d  to grant the

C i t y  a p e r m i t  to use the r i g h t - o f - w a y ,  but the Ci t y  i n s t a l l e d  its

f a c i l i t i e s  d e s p i t e  the re f u s a l .  The B o r o u g h  so u g h t  an i n j u n c t i o n

in S u p e r i o r  Court. The p a r t i e s  l a t e r  a g r e e d  to an i n s t a l l a t i o n

plan, t h e r e b y  s e t t l i n g  the i m m e d i a t e  p r o b l e m ;  but since the

d i s p u t e  over c o n t r o l  of c o n s t r u c t i o n  w i t h i n  the r i g h t s - o f - w a y  was

a c o n t i n u i n g  one, they s u b m i t t e d  the f o l l o w i n g  q u e s t i o n  to the

S u p e r i o r  Court: W h e t h e r  the B o r o u g h  had the a u t h o r i t y  to

r e g u l a t e  the use of its r i g h t s - o f - w a y ,  i n c l u d i n g  c o n s t r u c t i o n  in

those r i g h t s - n f - w a y . 504 P . 2d at 1029.

The S u p e r i o r  Court r e f e r r e d  the m a t t e r  to the APUC, c i t i n g

p r i m a r y  j u r i s d i c t i o n  in the A P U C  as its reason, and the B o r o u g h

a p p e a l e d ,  c l a i m i n g  that the A P U C  l a c k e d  j u r i s d i c t i o n  to

a d j u d i c a t e  that issue. The S u p r e m e  C o u r t  n oted that the

" . . . r e s o l u t i o n  of this i s sue ... d e p e n d s  upon the n a t u r e  and

s c ope of the P U C ' s  j u r i s d i c t i o n . "  504 P . 2d at 1032. The Court

i d e n t i f i e d  AS 4 2 . 0 5 . 1 4 1  as the e n a o i i n g  act d e f i n i n g  the g e n eral

p o w e r s  and d u t i e s  of the APUC. In h o l d i n g  that the AP U C  lacked

j u r i s d i c t i o n  to d e t e r m i n e  the m a t t e r ,  the Court stated:

The e s s e n c e  of the a d m i n i s t r a t i v e  p o w e r  c o n f e r r e d  upon the 
PUC is r e g u l a t o r y ;  the C o m m i s s i o n  is e m p o w e r e d  to set rates, 
p r o m u l g a t e  r e g u l a t i o n s ,  c o l l e c t  i n f o r m a t i o n ,  p r o c e s s  
c o m p l a i n t s  a g a i n s t  u t i l i t i e s  and the like. The s t a t u t o r y  
f r a mework, h o w e v e r ,  does not g r a n t  u n l i m i t e d  a d j u d i c a t o r y
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a u t h o r i t y  to the PUC. The a g e n c y  is not e m p o w e r e d  to decide 
d i s p u t e s  b e t w e e n  m u n i c i p a l i t i e s  o v e r  the c o n t r o l  of 
c o n s t r u c t i o n  a c t i v i t i e s  w i t h i n  r i g h t s - o f - w a y  b e l o n g i n g  to 
one of the l i t i g a n t s .... By s t i p u l a t i o n ,  the d i s p u t e  c o n c e r n s  
the B o r o u g h ' s  a u t h o r i t y  to c o n t r o l  w o r k  ana o t h e r  a c t i v i t i e s  
w h i c h  take p l a c e  w i t h i n  the B o r o u g h ' s  r i g h t s - o f - w a y .  In 
short, the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  Act s i m p l y  
does not c o n t e m p l a t e  the e s t a b l i s h m e n t  of an a d m i n i s t r a t i v e  
b o d y  with the a u t h o r i t y  to a d j u d i c a t e  such d i s p u t e s .  504 
P . 2d at 1033 , 1034.

There are on l y  two d i f f e r e n c e s  b e t w e e n  the p r e s e n t  c a s e  and

G r e a t e r  A n c h o r a g e ; Here the u t i l i t y  is not o w n e d  by a city, and

here the d i s p u t e  o v e r  c o n s t r u c t i o n  c o n c e r n s  l i a b i l i t y  for

r e l o c a t i o n  c o s t s  r a t h e r  than m u n i c i p a l  a u t h o r i t y  to p r o h i b i t  the

const r u c t i o n .

The s i m i l a r i t i e s  b e t w e e n  G r e a t e r  A n c h o r a g e  and the p r e s e n t  

d i s p u t e ,  h o w e v e r ,  e a s i l y  p l a c e  the p r e s e n t  d i s p u t e  w i t h i n  the 

h o l d i n g  of that case: the d i s p u t e  c o n c e r n s  c o n s t r u c t i o n  a c t i v i t y

w i t h i n  a p u b l i c  r i g h t - o f - w a y .  (504 P . 2d at 1034); the m u n i c i p a l  

o w n e r  o f  the r i g h t - o f - w a y  is r e f u s i n g  to a c c e d e  to c e r t a i n  

c o n s t r u c t i o n  d e m a n d s  of the u t i l i t y ;  the d i s p u t e  c e n t e r s  on the 

m u n i c i p a l i t y ' s  p o l i c e  p o w e r  to r e g u l a t e  c o n s t r u c t i o n  w i t h i n  and 

the use of its own r i g h t - o f - w a y ;  and the A P U C  is a d j u d i c a t i n g  a 

d i s p u t e  o v e r  c o n s t r u c t i o n  r e g u l a t i o n  and l i a b i l i t y  u n d e r  the 

c o m m o n  law ra t h e r  than a d m i n i s t r a t i v e l y  r e g u l a t i n g  u t i l i t y  

o p e r a t i o n s  and rates. The S u p r e m e  C o u r t  e x p r e s s l y  h e l d  that the 

A P U C  l a c k e d  such a d j u d i c a t o r y  j u r i s d i c t i o n  in G r e a t e r  A n c h o r a g e , 

and that h o l d i n g  c o n t r o l s  here. 504 P . 2d at 1035.

W h i l e  G r e a t e r  A n c h o r a g e  does not s p e c i f i c a l l y  a d d r e s s  APUC 

j u r i s d i c t i o n  over r e l o c a t i o n  e x p e n s e  d i s p u t e s ,  that i s s u e  is 

a d d r e s s e d  in a ca s e  ve r y  s i m i l a r  to the d e c i s i o n  on appeal,
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Ge n e r a l  T e l e p h o n e  C o m p a n y  of the N o r t h w e s t  Inc. v. City of

B o t h e l l , 693 P . 2d 215 (Wash. App. 1985). As in A l a s k a ,  u t i l i t i e s

are g u a r a n t e e d  a right to use m u n i c i p a l  r i g h t s - o f - w a y  by state

law in W a s h i n g t o n .  The City of B o t h e l l  d i r e c t e d  the u t i l i t y  to

r e l o c a t e  its f a c i l i t i e s  at its own e x p e n s e  for p u b l i c  s a f e t y

r e asons. This was in ac c o r d  with the f r a n c h i s e  a g r e e m e n t  b e t w e e n

B o t h e l l  and the u t i l i t y .  The u t i l i t y  r e l o c a t e d  its f a c i l i t i e s ,

but s o u g h t  a t a r i f f  to r e c o v e r  this e x p e n s e  from C i t y  r e s i d e n t s .

The W a s h i n g t o n  U t i l i t i e s  and T r a n s p o r t a t i o n  C o m m i s s i o n  g r a n t e d

the tariff, p r e - e m p t i n g  m u n i c i p a l  a u t h o r i t y  to r e g u l a t e  its

r i g h t s - o f - w a y  t h r o u g h  a f r a n c h i s e  a g r e e m e n t .

The trial c o u r t  u p h e l d  the tariff, but the a p p e l l a t e  court

r ever s e d .  The r e a s o n i n g  of the d e c i s i o n ,  that the u t i l i t y

c o m m i s s i o n  is a r e g u l a t o r y  a g e n c y  l a c k i n g  such a d j u d i c a t o r y

j u r i s d i c t i o n ,  s o u n d s  very m u c h  like G r e a t e r  A n c h o r a g e :

[I]n our v i e w  the W a s h i n g t o n  U t i l i t i e s  and T r a n s p o r t a t i o n  
C o m m i s s i o n  (WUTC) has no a u t h o r i t y  to a l l o w  G e n e r a l  to enact 
a ta r i f f  w h i c h  c h a n g e s  the c o n d i t i o n s  of G e n e r a l ' s  f r a n c h i s e  
and forces the ci t y  to pay the cost of u n d e r g r o u n d i n g  the 
c o m p a n y ' s  f a c i l i t i e s .

The l e g i s l a t u r e  c o n f e r r e d  upon the W U T C  the p o w e r  to 
r e g u l a t e  the rates, s e r v i c e s ,  f a c i l i t i e s ,  and p r a c t i c e s  of 
t e l e p h o n e  c o m p a n i e s .  ...The l e g i s l a t u r e  also gave c i t i e s  
the p o wer to g r a n t  f r a n c h i s e s  to t e l e p h o n e  c o m p a n i e s .  
. . . B o t h e l l ' s  f r a n c h i s e  to G e n e r a l  is a form of c o n t r a c t  
b e t w e e n  the ci t y  and the t e l e p h o n e  co m p a n y .  ...It m a y  only 
be a b r o g a t e d  by the W U T C  if it a f f e c t s  r a tes or s e r v i c e s  to 
the g e n e r a l  p u b l i c ;  if the f r a n c h i s e  c o n c e r n s  p r o p r i e t a r y  
rights of the Ci t y  g r a n t i n g  the f r a n c h i s e ,  the W U T C  has no 
p o w e r . 693 P . 2d 218.



The City of B o t h e l l  was r e l y i n g  u p o n  a f r a n c h i s e  a g r e e m e n t  

'when it d i r e c t e d  the u t i l i t y  to r e l o c a t e  at its own e x p e n s e .  In 

the p r e s e n t  case, the C i t y  of Kenai r e l i e d  u p o n  the c o m m o n  law. 

In b o t h  cases, the u t i l i t y  c o m m i s s i o n  in q u e s t i o n  e x c e e d e d  its 

r e g u l a t o r y  j u r i s d i c t i o n  to a d j u d i c a t e  r e l o c a t i o n  d i s p u t e s .

A s i m i l a r  re s u l t  has been r e a c h e d  by P e n n s y l v a n i a  courts. 

The P e n n s y l v a n i a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  has g e n e r a l  

r e g u l a t o r y  a u t h o r i t y  " . . . t o  d e t e r m i n e  the r e a s o n a b l e n e s s  of 

u t i l i t y  r ates and rate s t r u c t u r e s ;  and the a d e q u a c y ,  e f f i c i e n c y ,  

and s a f e t y  of u t i l i t y  s e r v i c e . "  E q u i t a b l e  Gas C o m p a n y  v. 

P e n n s y l v a n i a  P u b l i c  U t i l i t y  C o m m i s s i o n ,  et a l , 442 A . 2d 419, 422 

(Pa. 1982).

The g e n e r a l  a u t h o r i t y  of the P e n n s y l v a n i a  P u b l i c  U t i l i t i e s  

C o m m i s s i o n  is t h e r e f o r e  the same as that of the A P U C  as o u t l i n e d  

by G r e a t e r  A n c h o r a g e . But this r e g u l a t o r y  j u r i s d i c t i o n  does not 

e x t e n d  to a d j u d i c a t i o n  of r e l o c a t i o n  d i s p u t e s  b e t w e e n  a u t i l i t y  

and a m u n i c i p a l i t y .  " T h i s  a r g u m e n t  has b e e n  r e j e c t e d  in the 

c o n t e x t  of c a s e s  g o v e r n e d  by the c o m m o n  l a w  rule; that is, c a s e s  

w h e r e  a u t i l i t y  is m e r e l y  r e q u i r e d  to m o v e  its f a c i l i t i e s  from 

one to a n o t h e r  p o r t i o n  of a p u b l i c  h i g h w a y  r i g h t - o f - w a y . "  

E q u i t a b l e  G a s , 442 A . 2d at 422; B o r o u g h  of H i q h s p i r e  et al v. 

P e n n s y l v a n i a  P o w e r  and Light et a l , CCH, U t i l i t i e s  Law R e p o r t s , 

§23,733 (Pa. 1982).
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The AP U C  is a r e g u l a t o r y  a g e n c y  wi t h  l i m i t e d  a u t h o r i t y  over 

r ates and g e n e r a l  o p e r a t i o n s  of u t i l i t i e s  in r e l a t i o n  to 

c o n s u m e r s .  It is not an a d j u d i c a t i v e  b o d y  e m p o w e r e d  to rule on 

r e l o c a t i o n  cost d i s p u t e s  a r i s i n g  u n d e r  the law or t h r o u g h  

c o n t r a c t .

B. J u r i s d i c t i o n  To A d j u d i c a t e  The P r e s e n t  Issue Is U n n e c e s s a r y  
For The A P U C  To P e r f o r m  Its D u t i e s  I m p o s e d  By AS 4 2 . 0 5 . 2 5 1 .

G r e a t e r  A n c h o r a g e  does not a d d r e s s  AS 4 2 . 0 5 . 2 5 1 ,  t h o u g h  the 

s t a t u t e  was in e f f e c t  at the ti m e  of  that d e c i s i o n .  O r d e r  No. 7 

re l i e s  on AS 4 2 . 0 5 . 2 5 1  as a u t h o r i t y  for the A P U C ' s  a c t i o n .  The 

r e a s o n i n g  is that the c o m m o n  l a w  rule is a fee, t e r m  or c o n d i t i o n  

r e g u l a t i n g  the use of a m u n i c i p a l  r i g h t - o f - w a y  and the A P U C  has 

j u r i s d i c t i o n  to d e t e r m i n e  the r e a s o n a b l e n e s s  of any such fee, 

term or c o n d i t i o n  a f f e c t i n g  the u t i l i t y ' s  right to use the p u b l i c  

r i g h t - o f - w a y  g r a n t e d  by the s t a t u t e .  R e c o r d  pa g e  281.

T h e r e  can be no d o u b t  that m u n i c i p a l i t i e s  r e t a i n  some 

r e g u l a t o r y  a u t h o r i t y ,  as yet u n d e f i n e d ,  ov e r  the use of its 

r i g h t s - o f - w a y  by u t i l i t i e s  that is b e y o n d  A P U C  a u t h o r i t y  to 

r e v i e w  for r e a s o n a b l e n e s s  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  3-C C a b l e  v. City 

and B o r o u g h  of J u n e a u , 613 P . 2d 616 ( A l a s k a  1980). A p p e l l a n t  

c o n t e n d s  that c o n s t r u c t i o n  e x p e n s e  l i a b i l i t y  u n d e r  the c o m m o n  law 

rule is w i t h i n  the m u n i c i p a l  r e g u l a t o r y  a u t h o r i t y  that is b e y o n d  

A P U C  r e v i e w  u n d e r  the st a t u t e .

The issue a d d r e s s e d  in B-C C a b l e  c o n c e r n e d  the v a l i d i t y  of a 

f r a n c h i s e  a g r e e m e n t  e n t e r e d  into b e t w e e n  a u t i l i t y  and a 

m u n i c i p a l i t y  p r i o r  to the a d o p t i o n  of  the A l a s k a  P u b l i c  U t i l i t i e s
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Act (APUCA). The a g r e e m e n t  in part r e q u i r e d  the u t i l i t y  to pay a 

three p e r c e n t  f r a n c h i s e  tax to the m u n i c i p a l i t y . ̂  A fter 

a d o p t i o n  of the Act, the u t i l i t y  r e f u s e d  to c o m p l y  wi t h  the 

a g r e e m e n t ,  c o n t e n d i n g  that the A P U C A  p r e - e m p t e d  m u n i c i p a l  

r e g u l a t i o n  and v o i d e d  e x i s t i n g  f r a n c h i s e  a g r e e m e n t s .  S u m m a r y  

j u d g m e n t  was g r a n t e d  to the m u n i c i p a l i t y  and the u t i l i t y  

a p p e a l e d .  On a p p eal, the u t i l i t y  m a i n t a i n e d  " . . . t h a t  the APUC 

Act is c o m p l e t e  and c o m p r e h e n s i v e  in its r e g u l a t i o n  of p u b l i c  

u t i l i t i e s  and l e a v e s  n o t h i n g  for a c i t y  to r e g u l a t e  ex c e p t  its 

p u b l i c  s t r e e t s , "  c i t i n g  AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1  as the 

p r e - e m p t i v e  l e g i s l a t i o n .  613 P . 2d at 618.

The S u p r e m e  C o u r t  d i s a g r e e d :  " W h i l e  the AF ,ct p r e - e m p t s

a l a r g e  p o r t i o n  of the r e g u l a t o r y  a u t h o r i t y  of m u n i c i p a l i t i e s  

over u t i l i t y  c o m p a n i e s ,  it does not p r e - e m p t  all such 

a u t h o r i t y . "  Id. The c ourt i d e n t i f i e d  the a u t h o r i t y  of the APUC 

as i n c l u d i n g  r e v i e w  for the r e a s o n a b l e n e s s  of the f r a n c h i s e  fee, 

but not for the r i ght of a m u n i c i p a l i t y  to as s e s s  a fee in the 

first place. 613 P . 2d at 619. Thus t h ere is sime r e g u l a t o r y  

a u t h o r i t y  that a m u n i c i p a l i t y  has o v e r  its own r i g h t s - o f - w a y  even 

u n d e r  AS 4 2 . 0 5 . 2 5 1 .  T h o u g h  B-C C a b l e  do e s  not d e f i n e  the scope 

of a u t h o r i t y  r e s e r v e d  to m u n i c i p a l i t i e s ,  at a m i n i m u m  that 

a u t h o r i t y  is the a u t h r r i t y  to g o v e r n  c o n s t r u c t i o n  a c t i v i t y  w i t h i n  

its own r i g h t s - o f - w a y  c o n s i s t e n t  w i t h  G r e a t e r  A n c h o r a g e .

The court c o n s t r u e d  all f r a n c h i s e  a g r e e m e n t s ,  w h e t h e r  a r i s i n g  
from an o r d i n a n c e  or a f r a n c h i s e  p e r m i t ,  as b e i n g  in the 
n a t u r e  of a c o n t r a c t .  This p o s i t i o n  is in a c c o r d  with the 
w e i g h t  of a u t h o r i t y .  B-C C a b l e , 613 P . 2d at 619 and cases 
cited.



The effect of AS 4 2 . 0 5 . 2 5 1  is q u i t e  s i m p l y  to gi v e  u t i l i t i e s  

a right to a p e r m i t  to use the m u n i c i p a l  r i g h t s - o f - w a y  upon 

p a y m e n t  of a fee, s u b j e c t  to r e a s o n a b l e  t e r m s  and c o n d i t i o n s  on 

that use i m p o s e d  by the city. The l i m i t e d  a u t h o r i t y  g i v e n  to the 

A P U C  is to d e t e r m i n e  the r e a s o n a b l e n e s s  of the fee, term, or 

c o n d i t i o n  and to a l l o w  a s u r c h a r g e  to r e c o v e r  the fee. It is 

u n n e c e s s a r y  for the A P U C  to , a d j u d i c a t e  the v a l i d i t y  of the c o m m o n  

law rule on r e l o c a t i o n  e x p e n s e s  to p e r f o r m  its d u t i e s  u n d e r  

AS 4 2 . 0 5  .251 .

As an a d m i n i s t r a t i v e  c o m m i s s i o n ,  the A P U C  has no i n h e r e n t  

a u t h o r i t y .  R u t t e r  v. S t a t e , 668 P . 2d 1343, 1349 ( A l a s k a  1 983). 

The on l y  a u t h o r i t y  the A P U C  has is that w h i c h  is e x p r e s s l y  

a l l o w e d  or w h i c h  is i m p l i e d l y  n e c e s s a r y  to p e r f o r m  its duties. 

State, Dept, of Labor, etc. v. U. of A l a s k a , 664 P . 2d 575 ( A l aska 

1983). AS 4 2 . 0 5 . 2 5 1  s i m p l y  r e f e r s  to h o w  m u c h  a m u n i c i p a l i t y  may 

a s s e s s  as a fee, and to the r e a s o n a b l e n e s s  o f  p e r m i t  t e rms and 

c o n d i t i o n s  r e l a t i n g  to such t h i n g s  as s u p e r v i s i o n ,  c o n s t r u c t i o n  

s t a n d a r d s ,  or p l a c e m e n t  of the u t i l i t y  f a c i l i t i e s  w i t h i n  the 

r i g h t - o f - w a y .  S i n c e  it is u n n e c e s s a r y  for the A P U C  to a d j u d i c a t e  

d i s p u t e s  over c o n s t r u c t i o n  l i a b i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  

u nder the co m m o n  law to p e r f o r m  its d u t i e s  u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  

the A P U C  has e x c e e d e d  its s t a t u t o r y  j u r i s d i c t i o n  in d oing so.

I d ; B o r o u g h  of H i q h s p i r e  , CCH U t i l i t i e s  L a w  R e p o r t s , §23 , 733  .02 

( 1 9 8 2 ) .

13



It is l i k e w i s e  u n n e c e s s a r y  for the A P U C  to a d j u d i c a t e  t a k i n g  

i s s u e s  u n d e r  Art. I, Sec. 18, of the A l a s k a  C o n s t i t u t i o n  to 

p e r f o r m  its d u t i e s  under AS 4 2 . 0 5 . 2 5 1 .  O rder No. 7 a n a l y z e s  the 

a p p l i c a t i o n  of the c o m m o n  law as r e s u l t i n g  in a t a k i n g  u n d e r  the 

A l a s k a  C o n s t i t u t i o n .  Re c o r d  p a g e  306. Any u t i l i t y  c l a i m  that 

its p r o p e r t y  was d a m a g e d  or t a k e n  w o u l d  c l e a r l y  have to be h e a r d  

in S u p e r i o r  Court, not be f o r e  the APUC. The S u p e r i o r  C o urt a lone 

has such j u r i s d i c t i o n .  AS 2 2 . 1 0 . 0 2 0 ;  AS 0 9 . 5 5 . 2 9 0 .

C. The AP U C  Has E x c e e d e d  Its J u r i s d i c t i o n  U nder AS 4 2 . 0 5 . 2 5 1  To 
Act In Equity.

A s ide from r e v i e w i n g  the case law, s t a t u t o r y  r e q u i r e m e n t s  or 

c o n s t i t u t i o n a l i t y  of the c o m m o n  law rule, the A P U C  r e l i e d  on an 

a l t e r n a t i v e  b a s i s  for its a d j u d i c a t o r y  a u t h o r i t y  to rule on the 

r e a s o n a b l e n e s s  of the c o m m o n  law rule. That a l t e r n a t i v e  b a s i s  is 

a p u r p o r t e d  e q u i t a b l e  a u t h o r i t y  g r a n t e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  to 

r e v i e w  any m u n i c i p a l  ac t i o n  a f f e c t i n g  u t i l i t i e s  for 

r e a s o n a b l e n e s s .  R e c o r d  p a ges 3 0 0 - 3 0 2 .  The A P U C  d e t e r m i n e d  that 

the c o m m o n  law " . . . i s  u r r e a s o n a b l e  as p l a c i n g  an i n e q u i t a b l e  or 

u n d u l y  d i s c r i m i n a t o r y  bur d e n  on a u t i l i t y ' s  r a t e p a y e r s  to f i n a n c e  

p u b l i c  i m p r o v e m e n t s . "  O r d e r  No. 7, p . 32. This f i n d i n g  was not a 

c o n s t i t u t i o n a l  d e c i s i o n ,  but r a t h e r  was b a s e d  "... on the 

a p p l i c a t i o n  of the d i s c r e t i o n  c o n f e r r e d  on the C o m m i s s i o n  in 

AS 4 2 . 0 5 . 2 5 1  to i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of 

m u n i c i p a l  a c t i o n s  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s . "  R e c o r d  page 

302 .
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A p p e l l a n t  c o n t e n d s  that AS 4 2 . 0 5 . 2 5 1  c o n f e r s  no e q u i t a b l e  

a u t h o r i t y  w h a t s o e v e r  on the APUC to r e v i e w  the r e a s o n a b l e n e s s  of 

any m u n i c i p a l  a c t i o n  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s  b e y o n d  the 

d i s c r e t i o n  to r e v i e w  the r e a s o n a b l e n e s s  of the am o u n t  o f  pe r m i t  

fees c h a r g e d  by a m u n i c i p a l i t y ,  or the r e a s o n a b l e n e s s  of terms, 

c o n d i t i o n s  or e x c e p t i o n s  that a m u n i c i p a l i t y  i m p o s e s  on a u t i l i t y  

in the actual p h y s i c a l  p l a c e m e n t  of its f a c i l i t i e s  w i t h i n  the 

p u b l i c  r i g h t - o f - w a y  t h r o u g h  a p e r mit. " A d m i n i s t r a t i v e  a g e n c i e s  

are c r e a t u r e s  of s t a t u t e ,  d e r i v i n g  from the l e g i s l a t u r e  the 

a u t h o r i t y  for the e x e r c i s e  of any p o w e r  t h e y  c l a i m . "  R u t t e r  v. 

State , 668 P . 2 at 1343, 1349 ( A l a s k a  1 983). The p o w e r  c o n f e r r e d  

on the A P U C  is e x p r e s s l y  d e f i n e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  and n e e d s  no 

e x p a n s i o n  by i m p l i c a t i o n .  State, Dept, of Labor, Etc., v. U. of 

A l a s k a , 664 P . 2d 575, 579 ( A l a s k a  1983). The A P U C  l acks the 

s w e e p i n g  d i s c r e t i o n a r y  j u r i s d i c t i o n  it c l a i m s  u n d e r  AS 4 2 . 0 5 . 2 5 1 .

II

V a l i d i t y  Of The C o m m o n  Law Rule As To 
R e l o c a t i o n  E x p e n s e s  In A l a s k a

As p o i n t e d  out in the Order, the i s s u e  of the v a l i d i t y  of 

the c o m m o n  law rule is one of first i m p r e s s i o n  in Alas k a ,  t h o u g h  

there is ample case law from other j u r i s d i c t i o n s .  The case law 

is u n i f o r m  in o p i n i o n .  The issue of the v a l i d i t y  of the c o m m o n  

law is a q u e s t i o n  of law. The a p p r o p r i a t e  s t a n d a r d  of r e v i e w  is
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t h e r e f o r e  the s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d .  E a r t h  R e s o u r c e s  

Co. v. State D e p a r t m e n t  of R e v e n u e , 665 P . 2d 960, 965 ( A l aska 

1983).

The rule is s t a t e d  in M i c h i g a n  Bell T e l e p h o n e  Co. v. City of

D e t r o i t , 308 N.W. 2d 608, (Mich. App. 1981):

At c o m m o n  law, and in most r e c e n t  c a s e s  to c o n s i d e r  this 
issue, the right of  the p u b l i c  u t i l i t y  to use p u b l i c  s t r e e t s  
is s u b j e c t  to the r i g h t  of the l o c a l  g o v e r n m e n t  to r e q u i r e  
the u t i l i t y  to r e l o c a t e  its l i n e s  and f a c i l i t i e s  at its own 
e x p e n s e  when m a d e  n e c e s s a r y  by c o n s i d e r a t i o n s  of p u b l i c  
h e a l t h  and w e l f a r e  ( c i t a t i o n s  o m i t t e d ) .

See also M c Q u i l l i n ' s  §§34.74, 3 4 . 7 4 a .  The b a s i s  of _his rule is

g e n e r a l l y  r e c o g n i z e d  as b e i n g  the p o l i c e  po w e r .  El Paso N a t u r a l

Gas Co. v. State of A r i z o n a , 662 P . 2d 157, 158 (Ariz. 1983) ;New

York T e l e p h o n e  Co. v. Ci t y  of N e w  Y o r k , 466 N.Y.S. 2d 56, 58

(N.Y. 1983); M c Q u i l l i n ' s  §§30.39, 3 4 . 7 4 .  The i n t e r e s t  that a

u t i l i t y  a c q u i r e s  in the r i ght to use a m u n i c i p a l  r i g h t - o f - w a y

r e m a i n s  s u b o r d i n a t e  to the m u n i c i p a l i t y ' s  e x e r c i s e  of the p o l i c e

p o w e r  for the p u b l i c  h e a l t h  and s a f e t y .  U r b a n  R e n e w a l  A g e n c y  of

the City of B e a v e r t o n  v. P a c i f i c  N o r t h w e s t  Bell T e l e p h o n e  C o . ,

542 P . 2d 908 , 91 1 -912 (Or. App. 1975 ); M c Q u i l l i n ' s  §34.74. The

fact that a u t i l i t y  o p e r a t e s  u n d e r  a f r a n c h i s e  g r a n t e d  by e i t h e r

the m u n i c i p a l i t y  or the s t a t e  does not r e l i e v e  the u t i l i t y  from

a p p l i c a t i o n  of this rule. -Michigan Be l l  T e l e p h o n e  C o . , 308 N.W.

2d at 610; Gen. Tel. Co. of N o r t h w e s t , 693 P . 2d at 217.

The c o m m o n  l a w  rule can be m o d i f i e d  in two ways: e x p r e s s

l e g i s l a t i v e  action, or c o n t r a c t  a g r e e m e n t  p u r s u a n t  to a p p r o p r i a t e

m u n i c i p a l  a u t h o r i t y  to do so. P e n n s y l v a n i a  Gas & W a t e r  Co. v.

N e n n a  & Frain I n c . , 467 A . 2d 330, 334 (Pa. 1983); M c Q u i l l i n ' s

16



§34.74a. O n l y  the l e g i s l a t i v e  a c t i o n  m e t h o d  is i n v o l v e d  here.

The Ci t y  of Kenai has c o n s i s t e n t l y  t a k e n  the p o s i t i o n  that the 

u t i l i t i e s ,  with the he l p  and g u i d a n c e  of  the APUC, are a t t e m p t i n g  

to do t h r o u g h  an a d m i n i s t r a t i v e  o r d e r  that w h i c h  they c o u l d  not 

a c c o m p l i s h  t h r o u g h  the s tate l e g i s l a t u r e :  a b o l i s h  the c o m m o n

law. R e c o r d  S u p p l e m e n t .  The a c r o b a t i c  s e m a n t i c s  that the re a d e r  

is d r a g g e d  t h r o u g h  when r e a d i n g  the O r d e r  a t t e m p t s  to c i r c u m v e n t  

the fact that the l e g i s l a t u r e  has r e f u s e d  to a b o l i s h  the c o m m o n  

law rule.

The AP U C  O r d e r  r e a s o n s  that the l e g i s l a’ure and 

j u d i c i a r y  in A l a s k a  may have i m p l i e d l y  r e j e c t e d  the c o m m o n  law 

rule. R e c o r d  p a g e s  3 0 2 - 3 0 3  .6 There is, h o w e v e r ,  no case law 

a u t h o r i t y  f o und by A p p e l l a n t  that r e c o g n i z e s  an i m p l i e d  

m o d i f i c a t i o n  of the c o m m o n  law rule. R a t her, any l e g i s l a t i v e  

a c t i o n  that p r e c l u d e s  the m u n i c i p a l i t y  from e x e r c i s i n g  its p o l i c e  

p o w e r  p u r s u a n t  to the c o m m o n  law rule mu s t  be e x p r e s s :

The r e a s o n a b l e  c o n s t r u c t i o n  ... is to ass u m e  that the p e o p l e  
are not to be b u r d e n e d  with any h e a v i e r  e x p e n s e  than 
n e c e s s i t y  r e q u i r e s ,  and that to r e l i e v e  the p u b l i c  s e r v i c e  
c o r p o r a t i o n s  h a v i n g  f r a n c h i s e s  in the s t r e e t s  of their 
c o m m o n - l a w  l i a b i l i t i e s  and to pa s s  them ov e r  to the t a x p a y e r  
can only be a c c o m p l i s h e d  by the e x p r e s s  d i r e c t i o n  of the 
L e g i s l a t u r e .  S o u t h e r n  C a l i f o r n i a  Gas Co. City of Los 
A n g e l e s , 329 P . 2d 289, 293 (Ca. 1938) cert. den. 359 U.S.
907, 79 S. Ct. 583, 3 L.Ed. 2d 572 ( 1959), q u o t i n g  T r a n s i t  
C o m m i s s i o n  v. Long Is l a n d  R. C o . , 171 N.E. 565, 56 8 ( N . Y . ) , 
and c i t i n q  N e w  Yo r k  City Tunnel A u t h o r i t y  v. C o n s o l i d a t e d  
E d i s o n  Co., 68 N.E. 2d 445, 4 4 8 - 4 4 9  (N.Y. 1946).

A f t e r  m u s i n g  ov e r  the B-C C able d e c i s i o n  and the i m p l i e d  
r e j e c t i o n  of f r a n c h i s e  a u t h o r i t y ,  the AP U C  d e t e r m i n e d  that 
" . . . p r e m a t u r e  p r o p h y l a c t i c  a b r o g a t i o n  of f r a n c h i s i n g  
a u t h o r i t y  c o u l d  ha v e  u n i n t e n d e d  c o n s e q u e n c e s . "  R e c o r d  page 
305. A p p e l l a n t  a g r e e s  w i t h  the APUC that p r e m a t u r e  
p r o p h y l a c t i c  a b r o g a t i o n  is a pro b l e m .
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See also M c Q u i l l i n ' s ,  §§ 34.74, 3 4 . 7 4 a ;  East Bay M u n i c i p a l

U t i l i t y  D i s t r i c t  v. R i c h m o n d  R e d e v e l o p m e n t  A g e n c y  et a l , 142 Cal.

Pptr. 584, 589 (1974); C o n n e c t i c u t  R a i l w a y  and L i g h t i n g  Co.

et . a l .  v. New B r i t a i n  R e d e v e l o p m e n t  C o m m i s s i o n , 287 A . 2d 362, 366

(Conn. 1971): " T h e r e  can be no d o u b t  that in the a b s e n c e  of

e x p r e s s  s t a t u t o r y  a u t h o r i t y  a u t i l i t y  is not e n t i t l e d  to

re: ibursement for its e x p e n s e  in r e l o c a t i n g  its f a c i l i t i e s

l o c a t e d  in p u b l i c  h i g h w a y s . "

C a ses w h i c h  h a v e  r e c o g n i z e d  a l e g i s l a t i v e  m o d i f i c a t i o n  of

the c o m m o n  law ru l e  h a v e  l i m i t e d  the m o d i f i c a t i o n  s t r i c t l y  to

those s i t u a t i o n s  e x p r e s s l y  p r o v i d e d  for in the s t a t u t e .  These

c a s e s  t y p i c a l l y  i n v o l v e  u r b a n  r e n e w a l  or f e d e r a l  h i g h w a y

c o n s t r u c t i o n  s t a t u t e s  that e x p r e s s l y  r e q u i r e  a m u n i c i p a l i t y  or

s t a t e  to pay all or some p o r t i o n  of a u t i l i t y ' s  r e l o c a t i o n

e x p e n s e s .  See, for e x a m p l e  AS 1 9 . 2 5 . 0 2 0 ;  C i t y  of C o l u m b u s  v.

I n d i a n a  Bell T e l e p h o n e  C o . , 281 N.E. 2d 510, 513 (Ind. 1970):

N o t h i n g  in th i s  o p i n i o n  s h o u l d  be c o n s t r u e d  as an a t t e m p t  to 
a l t e r  the c o m m o n  l a w  right of  the c i t y  to s u b o r d i n a t e  the 
u t i l i t y ' s  i n t e r e s t  to an e x e r c i s e  of  the p o l i c e  p o w e r  in any
o t h e r  s e t t i n g  than u r b a n  re n e w a l .  It is b e c a u s e  of the
e x p r e s s e d  l e g i s l a t i v e  i n t e n t i o n  and the n a t u r e  of u r ban 
r e n e w a l  that this e x c e p t i o n  has be e n  e s t a b l i s h e d .  Q u o t i n g  
City of C e n t e r  Line v. M i c h i g a n  Bell T e l e p h o n e , 182 N.W. 2d 
at 772 (Mich. 1 9 7 0 ) . 7

W h e r e  the s t a t u t e s  and c o n t r a c t s  are s i l e n t  as to the 

r e l o c a t i o n  e x p e n s e s  s t a t e  j u d i c i a l  d e c i s i o n s  have r e f u s e d  to find 

any i m p l i e d  r e s p o n s i b i l i t y  on the part o f  the m u n i c i p a l i t y  to pay

O ther case e x a m p l e s  of this p r i n c i p l e  are O p i n i o n  of the 
J u s t i c e s , 132 A . 2d 613 (N.H. 1957); M i s s o u r i  P a c i f i c  
R a i l r o a d  Co. v. C i t y  of T o p e k a , 518 P .2d 72 (K a n . f974); 
S outh C e n t r a l  Bell T e l e p h o n e  Co. v. Ci t y  of C h a t t a n o o g a , 
578 S , W .2 d 950 (Tenn. 1978 ).
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City of L .A. ; T r a n s i t  Com, v. Long I s l a n d  R. C o . ; Conn. R a i l w a y

and L i g h t i n g  Co. et.al. v. N e w  B r i t a i n  R e d e v e l o p m e n t  C o m m . ,

supra. Any d o u b t f u l  p r o v i s i o n  as to the r e l o c a t i o n  e x p e n s e s

s h o u l d  be c o n s t r u e d  in favor of the p u b l i c .  U r b a n  R e n e w a l  Aq. of

the City of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell T e l e p h o n e  C o . , 542
%

P . 2d 908 , 912 (Or. App. 1975).

The United- S t a t e s  S u p r e m e  Co u r t ,  in an 8-0 d e c i s i o n ,  has 

r e c e n t l y  a p p l i e d  this rule of c o n s t r u c t i o n  to f e d e r a l  s t a t u t e s  

that i d e n t i f y  " b u s i n e s s e s "  and " d i s p l a c e d  p e r s o n s "  e n t i t l e d  to 

c e r t a i n  r e l o c a t i o n  e x p e n s e s .  The C o u r t  r e f u s e d  to a l l o w  u t i l i t y  

r e l o c a t i o n  e x p e n s e s  to be i m p l i e d l y  i n c l u d e d  w i t h i n  t h ose 

r e l o c a t i o n  e x p e n s e s  r e i m b u r s e d  u n d e r  the sta t u t e .  R a t h e r ,  the 

c o urt held that the c o m m o n  l a w  rule was not a b r o g a t e d  b e c a u s e  the 

l e g i s l a t i v e  intent to do so was not e x p r e s s e d .  N o r f o i k  

R e d e v e l o p m e n t  and H o u s i n g  Auth. v. C h e s a p e a k e  and P o t o m a c  

T e l e p h o n e  Co. of V i r g i n i a , U.S. , 78 L.Ed. 2d 29, 34, 104

S.Ct. (1983).

The c o m m o n  law rule of the e x e r c i s e  of a m u n i c i p a l i t y ' s  

p o l i c e  p o w e r  in this s i t u a t i o n  is thus we l l  e s t a b l i s h e d  and q uite 

clear. The city may d i r e c t  a u t i l i t y  to r e l o c a t e  its f a c i l i t i e s  

w i t h i n  m u n i c i p a l  r i g h t s - o f - w a y  at the u t i l i t y ' s  own e x p e n s e  when 

r e l o c a t i o n  is n e c e s s a r y  for the c o n s t r u c t i o n  of i m p r o v e m e n t s  for 

the p u b l i c  h e a l t h  and safety. Any a c t i o n  o f  the AP U C  i n v a l i d a t i n g  

this rule of law must be b a s e d  upon e x p r e s s  s t a t u t o r y  d i r e c t i v e .  

The s t a t u t e  relied on by the A P U C  to i n v a l i d a t e  the c o m m o n  law

t h e s e  e x p e n s e s  i n c u r r e d  by the u t i l i t y .  S o . C a l . G a s . C o . v .



rule is AS 4 2 . 0 5 . 2 5 1 .  This s t a t u t e  c o n t a i n s  no e x p r e s s  l a n g u a g e  

m o d i f y i n g  or i n v a l i d a t i n g  the c o m m o n  law rule. A p p e l l a n t ' s  c l a i m  

of error, then, is that the c o m m o n  l a w  has not been e x p r e s s l y  

i n v a l i d a t e d  by the l e g i s l a t u r e  t h r o u g h  statute, w h i c h  is the sole 

m a n n e r  in w h i c h  this p o l i c e  p o w e r  m a y  be r e s t r i c t e d  (no i m p l i e d  

m o d i f i c a t i o n ) ,  and the AP U C  e r red in f i n d i n g  any such m o d i f i c a t i o n  

has o c c u r r e d .

Ill

APUC R e s p o n s i b i l i t i e s  U n der As 4 2 . 0 5 . 2 5 1  Do Not C o n f l i c t
With the C o m m o n  Law Rule

AS 4 2 . 0 5 . 2 5 1  g r a n t s  u t i l i t i e s  the right to a p e r m i t  and 

g r a n t s  m u n i c i p a l i t i e s  the right to a f e e . 3 > 8  It a u t h o r i z e s  the 

A P U C  to d e t e r m i n e  the r e a s o n a b l e n e s s  o f  any fee, term, c o n d i t i o n  

or e x c e p t i o n  a m u n i c i p a l i t y  i n c l u d e s  in the D e r mit. The fee, 

term, c o n d i c i o n  or e x c e p t i o n  l a n g u a g e  in the s t a t u t e  is not 

i n c l u s i v e  of all r u les or l a w s  that p e r t a i n  to the legal 

r e l a t i o n s h i p  b e t w e e n  a m u n i c i p a l i t y  and a u t i l i t y  in the use of a 

r i g h t - o f - w a y .  B-C C a b l e  v. City and B o r o u g h  of J u n e a u , 613 P . 2d 

616 ( A l a s k a  1980). That l a n g u a g e  r e f e r s  o n l y  to the pe r m i t  t erms

8 No fee was c h a r g e d  HEA by the C i t y  for the use of the
r i g h t - o f - w a y ,  and no p e r m i t  was i s s ued. The C i t y  and HEA 
have a c o n t r a c t  for the t a k e o v e r  o f  c e r t a i n  u t i l i t y  
f a c i l i t i e s  w h i c h  is c u r r e n t l y  in l i t i g a t i o n  as to r e l o c a t i o n  
e x p e n s e  l i a b i l i t y .  At the A P U C ' s  u r g ing, HEA has m o v e d  to 
a m e n d  its c o m p l a i n t  in that case to state a cause of ac t i o n  
for r e c o v e r y  on the b a s i s  of the A P U C  Order. Re c o r d  page 
317.
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that a m u n i c i p a l i t y  i m p o s e s  on the u t i l i t y .  P r o p e r  c o n s t r u c t i o n  

of this s t a tute d e m o n s t r a t e s  that t h e r e  is no c o n f l i c t  b e t w e e n  

the c o m m o n  law rule and AS 4 2 . 0 5 . 2 5 1  at all.

R e v i e w  of the c o n s t r u c t i o n  g i v e n  to a s t a t u t e  by an 

a d m i n i s t r a t i v e  c o m m i s s i o n  r e q u i r e s  a p p l i c a t i o n  of the i n d e p e n d e n t  

j u d g m e n t  s t a n d a r d  by w h i c h  the c o u r t  m a k e s  its own d e t e r m i n a t i o n  

of the m e a n i n g  of the s t a t u t e .  W e n t l a n d  v. E m p l o y m e n t  Sec. D i v . , 

671 P . 2d 1285 ( A l a s k a  1 983 ); N a t i o n a l  Ba n k  of A l a s k a  v. State 

D e p a r t m e n t  of R e v e n u e , 642 P . 2d 811 ( A l a s k a  1982). The 

c o n s t r u c t i o n  g i v e n  this s t a t u t e  by the A P U C  is that it a u t h o r i z e s  

the c o m m i s s i o n  to r e v i e w  any m u n i c i p a l  a c t i o n  a f f e c t i n g  a 

r e g u l a t e d  u t i l i t y  for r e a s o n a b l e n e s s .  R e c o r d  pa g e  302. Here a 

r e l i a n c e  on the c o m m o n  law is d e e m e d  a " m u n i c i p a l  a c t i o n "  or 

" p r a c t i c e "  a f f e c t i n g  a u t i l i t y .  A s i d e  from the fact that 

r e l i a n c e  on the law is not an u n r e a s o n a b l e  a c t i o n  or p r a c t i c e  of 

a m u n i c i p a l i t y ,  t h e r e  is no c o n f l i c t  b e t w e e n  the c o m m o n  l a w  rule 

and AS 4 2 . 0 5 . 2 5 1 .  The c o m m o n  law rule, t h e r e f o r e ,  c a n n o t  be 

u n r e a s o n a b l e  u n d e r  the sta t u t e .

The common l a w  rule on r e l o c a t i o n  e x p e n s e s  does not c u r t a i l  

or r e s t r i c t  a u t i l i t y ' s  right to the use of a m u n i c i p a l  

r i g h t - o f - w a y  w h i c h  is g r a n t e d  by the s t a t u t e .  It s i m p l y  

s u b o r d i n a t e s  the u t i l i t y ' s  right of  use to the p o l i c e  p o w e r  of 

the m u n i c i p a l i t y .  V e r m o n t  Gas S y s t e m s  Inc. v. City of 

B u r l i n g t o n , 286 A . 2d 275, 277 (Vt. 1971); So. Cal. Gas Co. v.

City of L . A . , 329 P . 2d 289 , 291 (Ca. 1958). A rule of c o m m o n  

law r e g u l a t i n g  a c t i v i t y  b e t w e e n  a u t i l i t y  and a m u n i c i p a l i t y  not
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in c o n f l i c t  with s t a t u t e  r e m a i n s  in force. AS 0 1 . 1 0 . 0 1 0 .  This

c o n s t r u c t i o n  has been a p p l i e d  in A l a s k a  in regard to f r a n c h i s e

p r o v i s i o n s  and A P U C  r e g u l a t o r y  a c t i v i t y ,  and the same c o n s t r u c t i o n

sh o u l d  be g i v e n  in this s i t u a t i o n :

W h i l e  the A P U C  Act p r e - e m p t s  a l a r g e  p o r t i o n  of the 
r e g u l a t o r y  a c t i v i t y  of  m u n i c i p a l i t i e s  ov e r  u t i l i t y  
c o m p a n i e s ,  it does not p r e - e m p t  all such a u t h o r i t y .  ...As 
we read AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1 ,  p r o v i s i o n s  of a 
m u n i c i p a l  f r a n c h i s e  not in a c t u a l  c o n f l i c t  with AP U C  
r e g u l a t o r y  a c t i v i t y  r e m a i n  in force. B-C Cable Co. Inc. v. 
City and B o r o u q h  of J u n e a u ,  613 P . 2d 616, 618 ( A l aska 
1980).

The rule e n u n c i a t e d  in B-C C a b l e  as to c o n f l i c t  b e t w e e n  A P U C  

r e g u l a t o r y  a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1  and f r a n c h i s e  p r o v i s i o n s  

ap p lies as we l l  to A P U C  a u t h o r i t y  and m u n i c i p a l  p o l i c e  p o w e r  

under the c o m m o n  law. There is no c o n f l i c t  here b e t w e e n  the 

A P U C ' s  r e g u l a t o r y  d u t i e s  u n d e r  AS 4 2 . 0 5 . 2 5 1  and the c o m m o n  law 

rule. The co m m o n  law rule t h e r e f o r e  r e m a i n s  in effect.

IV

The APUC Has No S t a t u t o r y  A u t h o r i t y  To I n v a l i d a t e  The 
C o m m o n  Law Rule As To R e l o c a t i o n  E x p e n s e s

The APUC, as an a l t e r n a t i v e  to f i n d i n g  a l e g i s l a t i v e  or 

j u d i c i a l  m o d i f i c a t i o n  o f  the c o m m o n  law, r e l i e s  up o n  the 

a u t h o r i t y  d e l e g a t e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  to e x p r e s s l y  i n v a l i d a t e  

the c o m m o n  law rule on its own. See f o o t n o t e  No. 1 at p a g e s  273, 

274 of the Record. A p p e l l a n t  c o n t e n d s  that no such d e l e g a t i o n  

has o c c u r r e d .
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The A P U C  is a c r e a t u r e  o f  s t a t u t e  and its p o wer is l i m i t e d  to 

that c o n f e r r e d .  Rut t e r  v . S t a t e , 668 P . 2d 1343 (Alaska 1983).

The A P U C  has no i n h e r e n t  a u t h o r i t y .  It may e n a c t  r e g u l a t i o n s  only 

w h e r e  such r e g u l a t i o n s  are n e c e s s a r y  to p e r f o r m i n g  its a s s i g n e d
i

d u t i e s .  K e l l y  v. Z a m a r e l l o , 486 P . 2d 906, 911 ( A l a s k a  1971). The 

A P U C  has r e l i e d  upon the s c o p e  of a u t h o r i t y  g r a n t e d  u n d e r  

AS 4 2 . 0 5 . 2 5 1  as i n c l u d i n g  w i t h i n  its r u l e m a k i n g  power the 

a u t h o r i t y  to adopt a rule that m o d i f i e s  the c o m m o n  l a w  ru l e  as to 

r e l o c a t i o n  e x p e n s e s .  The A P U C  has d e t e r m i n e d  that the c o m m o n  law 

rule is u n d e r  most, but not all, c i r c u m s t a n c e s  an u n r e a s o n a b l e  

fee, te r m  or c o n d i t i o n  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  R e c o r d  p a g e s  309-311, 

319.

The a u t h o r i t y  c o n f e r r e d  on the A P U C  u n d e r  AS 4 2 . 0 5 . 2 5 1  is to 

r e v i e w  the r e a s o n a b l e n e s s  of fees, t e r m s  or c o n d i t i o n s  i n c l u d e d  

by a m u n i c i p a l i t y  in a p e r m i t  to use its right-of-way.-^ The 

i s s u e  o f  the s c o p e  o f  A P U C  a u t h o r i t y  u n d e r  this s t atute, then, is 

w h e t h e r  the c o m m o n  l a w  rule is a fee, t e r m  or c o n d i t i o n  of a 

p e r m i t  s u b j e c t  to A P U C  review, e v e n  w h e r e  there is no p e r m i t  

i s s u e d  by the City to the u t i l i t y .  Th i s  is a q u e s t i o n  of 

s t a t u t o r y  c o n s t r u c t i o n  and the a p p r o p r i a t e  s t a n d a r d  of r e v i e w  is 

the i n d e p e n d e n t  j u d g m e n t  s t a n d a r d .  W e n t l a n d  v. E m p l o y m e n t  Sec.

P i v . , 671 P . 2d 1285 , 1286 ( A l a s k a  1983); Nat. B a n k  of A l a s k a  v. 

State D e p t . of R e v ., 642 P . 2d 811, 815 ( A l aska 1982).
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A. AS 4 2 . 0 5 . 2 5 1  Only A l l o w s  AP U C  R e v i e w  Of  Permits.

A p p e l l a n t  i n i t i a l l y  c o n t e n d s  that p r o p e r  c o n s t r u c t i o n  of 

AS 4 2 . 0 5 . 2 5 1  on l y  a l l o w s  the APUC to r e v i e w  actual p e r m i t s  

g r a n t e d  by m u n i c i p a l i t i e s .  The s t a t u t e  p r e v e n t s  a m u n i c i p a l i t y  

from d e n y i n g  a u t i l i t y  the use of a r i g h t - o f - w a y .  It do e s  this 

by e n t i t l i n g  all u t i l i t i e s  to a use p e r m i t .  But in m a n y  

i n s t a n c e s  no permit is g r a n t e d  w h e n  a u t i l i t y  pl a c e s  its 

f a c i l i t i e s  in pub l i c  r i g h t s - o f - w a y .  T h e  m u n i c i p a l i t y  s i m p l y  does 

not object to the use of them. In t h o s e  cases, there w o u l d  be 

n o t h i n g  w h a t s o e v e r  for the AP U C  to review; yet the c o m m o n  law 

w o u l d  still apply. No p e r m i t  was r e q u i r e d  by the City of K e nai 

in the p r e s e n t  case, and c o n s e q u e n t l y ,  there is n o t h i n g  to review 

un der AS 42 .05 .251 .

The A P U C  gets a r o u n d  this p r o b l e m  t h r o u g h  i l l o g i c a l  

g y m n a s t i c s .  The " p e r m i t  fees" i d e n t i f i e d  in the s t a t u t e  are 

r e a s o n e d  to be " i n t e r c h a n g e a b l e  c o n c e p t s "  with other i t e m s ,  such 

as r e l o c a t i o n  e x p e n s e s .  See R e c o r d  S u p p l e m e n t ,  Record, F o o t n o t e  

4, page 2^6, 285. The r e s u l t  is that the A P U C  can r e v i e w  for 

r e a s o n a b l e n e s s  a n y t h i n g  that it c o n s i d e r s  to be an 

i n t e r c h a n g e a b l e  c o n c e p t  w i t h  p e r m i t  fees, te r m s ,  or c o n d i t i o n s .

W o r d s  s o m e t i m e s ,  h o w e v e r ,  have p l a i n  m e a n i n g s  to w h i c h  ev e n  

l a w y e r s  must s u ccumb. " P e r m i t "  is one of them. There is no 

p e r m i t  here to review. P r o p e r  c o n s t r u c t i o n  of the s t a t u t e  

p r e c l u d e s  A P U C  re v i e w  of " i n t e r c h a n g e a b l e  c o n c e p t s . "  If the



l e g i s l a t u r e  c h o o s e s  to e m p o w e r  the A P U C  to re v i e w  " i n t e r c h a n g e a b l e  

c o n c e p t s "  it may do so t h r o u g h  a n o t h e r  s t a t u t e  that is, 

h o p e f u l l y ,  as clear and s u c c i n c t  as AS 42 . 0 5 . 2 5 1 . ^

B. The C o m m o n  Law Ru l e  Is Not A Fee U n d e r  AS 4 2 . 0 5 0 . 2 5 1

The O r d e r  c o n t a i n s  a l e n g t h y  a n a l y s i s  at pages 280-311 that 

A p p e l l a n t  u n d e r s t a n d s  to go as fol l o w s :  HEA a p p l i e d  for a

s u r c h a r g e .  A s u r c h a r g e  must be due to a r e a s o n a b l e  p e r m i t  fee.

If the fee is u n r e a s o n a b l e ,  the A P U C  wi l l  m o d i f y  or p r o h i b i t  it. 

R e l o c a t i o n  c o s t s  are i n t e r c h a n g e a b l e  with p e r m i t  or f r a n c h i s e  

fees. T h ere is a split of a u t h o r i t y  as to w h e t h e r  such fees 

s h o u l d  be r e c o v e r e d  as an o p e r a t i n g  e x p e n s e  or t h r o u g h  a 

s u r c h a r g e .  The APUC c o n c l u d e s  that u n d e r  some c i r c u m s t a n c e s ,  the 

c o m m o n  law rule is r e a s o n a b l e ,  su c h  as w h e n  r e l o c a t i o n  is ne e d e d  

for r e p a i r i n g  s t o r m  d a m a g e .  T h e s e  r e l o c a t i o n  costs " . . . t y p i c a l l y  

will be c a p i t a l i z e d  and r e c o v e r e d  in g e n e r a l l y  a p p l i a b l e  rates." 

R e c o r d  page 311.

A p p e l l a n t  notes that the i n t e r c h a n g e a b l e  c o n cept a r g u m e n t  
a d v a n c e d  by HEA was that p e r m i t  fees and r e l o c a t i o n  e x p e n s e s  
are i n t e r c h a n g e a b l e  c o n c e p t s  b e c a u s e  one can be n e g o t i a t e d  
o u t  or down for the other. R e c o r d  p a g e s  149-150. Or, as the 
O r d e r  p h r a s e s  it, p a y m e n t  of r e l o c a t i o n  e x p e n s e s  is the "quid 
p r o  quo" for r i g h t - o f - w a y  use. R e c o r d  page 285. But HEA 
p a y s  no pe r m i t  fee to any city. R e c o r d  page 163. If 
r e l o c a t i o n  e x p e n s e s  can be n e g o t i a t e d  for p a y m e n t  of a pe r m i t  
fee, the l o g i c a l  e x t e n s i o n  of this a r g u m e n t  would be that 
u t i l i t i e s  pay all r e l o c a t i o n  e x p e n s e s  if the city will 
r e f r a i n  from c h a r g i n g  any p e r m i t  fees. Since HZ A pays no 
p e r m i t  fees, it s h o u l d  be c o n t e n t  to pay r e l o c a t i o n  e x p e n s e s  
u n d e r  its own theory.
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In most o t her cases, h o w e v e r ,  the r e l o c a t i o n  cost is an 

u n r e a s o n a b l e  fee and m a y  not be f o r c e d  on the utility. Thus this 

cost w ould n ever be r e c a p t u r e d  t h r o u g h  s u r c h a r g e ,  b e c a u s e  the 

m u n i c i p a l i t y  has to pay it. R e l o c a t i o n  c o s t s  would, t h e refore, 

n e v e r  be r e c a p t u r e d  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  under any 

c i r c u m s t a n c e s  s ince " . . . t h e r e  is no j u s t i f i c a t i o n  for u t i l i t i e s  

to h a v e  m u n i c i p a l  s u r c h a r g e  t a r i f f s  to a u t h o r i z e  r e c a p t u r e  of 

u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s . "  R e c o r d  pa g e  311.

All of the a b o v e  A P U C  r e a s o n i n g  m i s s e s ,  or avoids, the point 

that no fee is b e i n g  p a i d  to a m u n i c i p a l i t y  wh e n  r e l o c a t i o n  is 

n e c e s s a r y .  F r a n c h i s e  fees and r e l o c a t i o n  e x p e n s e s  are not 

i n t e r c h a n g e a b l e  c o n c e p t s .  R e l o c a t i o n  e x p e n s e s  are not paid to 

m u n i c i p a l i t i e s  at all. T h e s e  e x p e n s e s  are n e v e r  an o b l i g a t i o n  of 

the m u n i c i p a l i t y  u n t i l  the l e g i s l a t u r e  e x p r e s s l y  m a k e s  them so. 

U t i l i t y  p a y m e n t  of th e m  does not s a t i s f y  some o b l i g a t i o n  of the 

m u n i c i p a l i t y .  They are not use f e e s . ^ 0  They are not e a s e m e n t  

a c q u i s i t i o n  p a y m e n t s .  T h e y  are not fair m a r k e t  value c o n d e m n a t i o n  

c o m p e n s a t i o n  paid to a p r o p e r t y  o w n e r .  R e g a r d l e s s  of the 

a p p r o p r i a t e  m e c h a n i s m  t h r o u g h  w h i c h  a u t i l i t y  should r e c o v e r  its 

r e l o c a t i o n  e x p e n s e s  from its r a t e p a y e r s ,  the r e l o c a t i o n  e x p e n s e s  

are, quite simply, a b u s i n e s s  e x p e n s e ,  not a "fee" i m p o s e d  on a

The O rder p r o h i b i t s  m u n i c i p a l i t i e s  from c o l l e c t i n g  a 
r e n t a l - t y p e  use fee from a u t i l i t y ,  w h i c h  could c o n c e i v a b l y  
o f f - s e t  the r e l o c a t i o n  e x p e n s e s  b e i n g  i m p o s e d  on 
m u n i c i p a l i t i e s ,  b e c a u s e  m u n i c i p a l i t i e s  no longer have 
p r o p r i e t a r y  i n t e r e s t s  in their r i g h t s - o f - w a y .  This p o i n t  is 
a d d r e s s e d  l a t e r  in the Brief.
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u t i l i t y  by a m u n i c i p a l i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1  for the use of its 

r i g h t - o f - w a y .  C o n n e c t i c u t  Ry. & L. Co. v. New B r i t a i n  Redev. 

Com'n. , 287 A . 2d 362 (Conn. 1971).

C. The C o m m o n  Law Rule Is Not A T e r m  Or C o n d i t i o n  Under 
AS 42.05. 251 .

The "terms" or " c o n d i t i o n s "  u n d e r  AS 4 2 . 0 5 . 2 5 1  r e fer to 

r e s t r i c t i o n s  or r e g u l a t i o n s  of the r i g h t - o f - w a y  use that a city 

or b o r o u g h  i m p o s e s  on a u t i l i t y .  T h e y  refer to h o w  a u t i l i t y  can 

use the right of way. See B-C C a b l e . The O r der c o n s t r u e s  AS

4 2 . 0 5 . 2 5 1  as a l l o w i n g  a s u r c h a r g e  for e x p e n s e s  i n c u r r e d  by a 

u t i l i t y  due to any t e r m  or c o n d i t i o n  of use of the r i g h t - o f - w a y  

i m p o s e d  by a city. If a d h e r e n c e  to the c o m m o n  law rule is a term 

or c o n d i t i o n  r e q u i r e d  by a m u n i c i p a l i t y ,  then the u t i l i t y  could 

re c o v e r  the r e l o c a t i o n  e x p e n s e  t h r o u g h  a s u r c h a r g e .  R e c o r d  page 

281 .

A p p e l l a n t ' s  i n i t i a l  a r g u m e n t  on this point is that the 

c o m m o n  law is not i m p o s e d  on u t i l i t i e s  by m u n i c i p a l i t e s . -It is 

i m p o s e d  on all p a r t i e s  to this a p p e a l ,  i n c l u d i n g  the APUC, by 

s t ate s t atute, AS 0 1 . 1 0 . 0 1 0 . ^  The c o m m o n  law is, to the extent 

not s p e c i f i c a l l y  a b r o g a t e d  by the l e g i s l a t u r e ,  the law of the

H  AS 0 1 . 1 0 . 0 1 0 .  A p p l i c a b i l i t y  of c o m m o n  law. So m u c h  of the 
c o m m o n  law not i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  o f  the 
State of A l a s k a  or the C o n s t i t u t i o n  o f  the Un i t e d  S t a t e s  or 
with any law p a s s e d  by the l e g i s l a t u r e  of the State of A l a s k a  
is the rule of d e c i s i o n  in this state.
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state. S i m p l y  b e c a u s e  a m u n i c i p a l i t y  r e l i e s  on s tate law does 

not t r a n s f o r m  the s t a t e  law into a local rule or r e g u l a t i o n ,  or 

into a " m u n i c i p a l  p r a c t i c e "  as the A P U C  p h r a s e d  it.

The terms and c o n d i t i o n s  o f  AS 4 2 . 0 5 . 2 5 1  must r e fer to local 

r e g u l a t i o n .  If the A P U C  is c o r r e c t  and a d h e r e n c e  to s tate law is 

p r o p e r l y  c l a s s i f i e d  as a term or c o n d i t i o n ,  then any s tate law 

that a m u n i c i p a l i t y  rel i e s  on in its r e l a t i o n s h i p  with a u t i l i t y  

b e c o m e s  s u b ject to A P U C  review for r e a s o n a b l e n e s s .  The absurd 

re s u l t  is that the A P U C  has d i s p l a c e d  the s tate l e g i s l a t u r e  in 

a u t h o r i t y .  State law b e c o m e s  s u b j e c t  to A P U C  r e v i e w  for 

r e a s o n a b l e n e s s .

A d h e r e n c e  to the law is not c o n s i d e r e d  an u n r e a s o n a b l e  term 

or c o n d i t i o n  by the A P U C  in all i n s t a n c e s ,  h o w e v e r .  A c c o r d i n g  to 

the AP U C  r e a s o n i n g ,  if the m u n i c i p a l i t y  c h o o s e s  to i m p r o v e  a 

street, or d r a i n a g e ,  or install s e w e r s  or w a t e r  l i n e s  and fire 

h y d r a n t s ,  or to e n g a g e  in any o t h e r  " p r o p r i e t a r y  a c t i v i t y , "  then 

the c o m m o n  law ru l e  b e c o m e s  an u n r e a s o n a b l e  term or c o n d i t i o n .

The A P U C  d e f i n e s  " p r o p r i e t a r y  a c t i v i t y "  to be p r i m a r i l y  all 

a c t i v i t i e s  r e f l e c t e d  in a m u n i c i p a l  c a p i t a l  b u d g e t .  R e c o r d  p a g e s  

310-311.

U n der the Order, then, the m u n i c i p a l i t y ' s  p o l i c e  p o w e r  is 

s u b o r d i n a t e d  to the u t i l i t y ' s  i n t e r e s t  in m u n i c i p a l  r i g h t - o f - w a y  

use any time the m u n i c i p a l i t y  e n g a g e s  ii. a c a p i t a l  b u d g e t  

i m p r o v e m e n t .  E i t h e r  the t a x p a y e r s ,  or the p r o p e r t y  o w n e r s  b e i n g
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a s s e s s e d  for the i m p r o v e m e n t ,  w o u l d  first h a v e  to c o v e r  the cost 

of r e l o c a t i n g  the u t i l i t y  f a c i l i t i e s  b e f o r e  i m p r o v e m e n t s  c o u l d  be 

made by a m u n i c i p a l i t y  in its " p r o p r i e t a r y  c a p a c i t y . "

The p r o p r i e t a r y / g o v e r n m e n t a l  f u n c t i o n  a n a l y s i s  used by the 

AP U C  is a c o n f u s i n g  and c o n t r a d i c t o r y  ar e a  o f  the law. C a s e s  can 

t y p i c a l l y  be f ound on e i t h e r  side o f  the fence c h a r a c t e r i z i n g  the 

same m u n i c i p a l  f u n c t i o n  as b e i n g  e i t h e r  p r o p r i e t a r y  or 

g o v e r n m e n t a l .

The use of this a n a l y s i s  s h o u l d  be a v o i d e d  w h e n e v e r  

p o s s i b l e .  The U n i t e d  S t a t e s  S u p r e m e  C o u r t  has r e c e n t l y  r e t r e a t e d  

from the use of this a n a l y s i s  in c o m m e r c e  c a s e s  by o v e r r u l i n g  its 

p rior d e c i s i o n  in N a t i o n a l  L e a g u e  o f  C i t i e s  v. U s e r y , 426 U.S.

833 , 49 L . E d . 2d 245, 96 S.Ct. 2465 ( 1976 ). That case was 

o v e r r u l e d  by G a r c i a  v. San A n t o n i o  M e t r o p o l i t a n  T r a n s i t  

A u t h o r i t y , Nos. 8 2 - 1 9 1 3 ,  8 2 - 1 9 5 1 ,  Feb. 15, 1985.

G a r c i a  c h a r a c t e r i z e d  the p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s  

as b e i n g  c o m p l e t e l y  u n w o r k a b l e  in an e x t e n s i v e  c r i t i c i s m  of  the 

h i s t o r y  and use of  this l e g a l  theory. The A P U C  O r d e r  is a c l a s s i c  

e x a m p l e  of the m o r a s s  that can r e s u l t  from a p p l i c a t i o n  of this 

a naly s i s .  The A P U C  has s o m e h o w  c o n c l u d e d  t h r o u g h  a p p l i c a t i o n  of 

this a n a l y s i s  that m u n i c i p a l i t i e s  no l o n g e r  h a v e  a p r o p r i e t a r y  

i n t e r e s t  in t..eir own r i g h t s - o f - w a y . ^

A f t e r  this c o n c l u s i o n  the A P U C  r e a s o n s  that, since 

m u n i c i p a l i t i e s  no l o n g e r  h a v e  any p r o p r i e t a r y  i n t e r e s t ,  they 

cannot c h a r g e  u t i l i t i e s  a user fee. S i n c e  user fees and

12 The issue of w h e t h e r  m u n i c i p a l i t i e s  s t i l l  ha v e  a p r o p r i e t a r y  
i n t e r e s t  in r i g h t s - o f - w a y  is a d d r e s s e d  later in this Brief.
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r e l o c a t i o n  e x p e n s e s  are i n t e r c h a n g e a b l e  c o n c e p t s ,  m u n i c i p a l i t i e s

ca n n o t  force u t i l i t i e s  to r e l o c a t e  w i t h o u t  r e i m b u r s i n g  the

e x p e n s e .  An a t t e m p t  to r e q u i r e  a u t i l i t y  to fol l o w  the c o m m o n

law w o u l d  t h e r e f o r e  be an i m p o s i t i o n  of an u n r e a s o n a b l e  te r m  or

c o n d i t i o n  under AS 4 2 . 0 5 . 2 5 1 .  R e c o r d  p a g e s  297, 300. All

e x i s t i n g  and fut u r e  f r a n c h i s e  a g r e e m e n t s  c a l l i n g  for a us e r  fee

are also d e c l a r e d  void. Re c o r d  p a g e  312.

The o b v i o u s  o b j e c t i v e s  of the A P U C  in u s i n g  the

p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s  are to e l i m i n a t e  any a b i l i t y  of

a m u n i c i p a l i t y  to c h a r g e  f r a n c h i s e  fees and to force

m u n i c i p a l i t i e s  to pay r e l o c a t i o n  e x p e n s e s .  It was a c a l c u l a t e d

step t a ken by the A P U C  to d e p r i v e  m u n i c i p a l i t i e s  of f r a n c h i s i n g

a u t h o r i t y  w i t h o u t  g o i n g  t h r o u g h  the L e g i s l a t u r e .  This Court

should o v e r r u l e  the use o f  the p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s

in d e t e r m i n i n g  w h e t h e r  the c o m m o n  l a w  is a t e r m  or c o n d i t i o n

u n d e r  AS 4 2 . 0 5 . 2 5 1 .  At the least, the c o u r t  s h o u l d  not u t i l i z e

the AP U C  p r o p r i e t a r y / g o v e r n m e n t a l  c h a r a c t e r i z a t i o n .

A p p e l l a n t  n o t e s  that the use o f  the p r o p r i e t a r y / g o v e r n m e n t a l

a n a l y s i s  is u n n e c e s s a r y  to d e t e r m i n e  the i s s u e  at hand. A f t e r  a

c r i t i c i s m  of this l e gal tool, the C a l i f o r n i a  C o urt of A p p e a l

av o i d e d  its use in a r e l o c a t i o n  e x p e n s e  d i s p u t e .  The Court

q u o t e d  N e w  York T e l e p h o n e  Co. v. C i t y  of B i n g h a m t o n , 219 N . E . 2d

184, 186 (N.Y. 1966) when it s t a ted:

The d i s t i n c t i o n  b e t w e e n  " g o v e r n m e n t a l  f u n c t i o n "  and 
" p r o p r i e t a r y  f u n c t i o n "  is a sort of a b s t r a c t i o n  d i f f i c u l t  to 
m a k e  m e a n i n g f u l  in a day w h e n  m u n i c i p a l i t i e s  c o n t i n u a l l y  
find new w a y s  to e x e r c i s e  p o l i c e  p o w e r  in their e f f o r t s  to 
co p e  wi t h  the p r e s s i n g  needs of  t h eir c i t i z e n s .  (cite 
o m i t t e d )  A u t i l i t y ' s  right to c o m p e n s a t i o n  s h o u l d  depend, 
not on w h e t h e r  m u n i c i p a l  a c t i v i t y  is " g o v e r n m e n t a l "  or
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" p r o p r i e t a r y , "  but on w h e t h e r  c o m p e n s a t i o n  has been r e q u i r e d  
by. the L e g i s l a t u r e ,  or w h e t h e r  there has been a 
c o n s t i t u t i o n a l l y  c o m p e n s a b l e  t a k i n g  or d a m a g i n g  of a 
v a l u a b l e  p r o p e r t y  r i g h t . "  P a c i f i c  T e l e p h o n e  & T e l e g r a p h  Co. 
v. R e d e v e l o p m e n t  A g e n c y  of the C i t y  of G l e n d a l e ,  et a l , 142 
C a l .R p t r . 584, 591 (Ca App 1977) h e a r i n g  d e n i e d  (1978).

This legal t h e o r y  has, h o w e v e r ,  be e n  used in other

j u r i s d i c t i o n s  to d e t e r m i n e  wh e n  m u n i c i p a l  c o n s t r u c t i o n

n e s s i t a t i n g  u t i l i t y  r e l o c a t i o n  is o u t s i d e  the p u b l i c  h e a l t h  and

s a f e t y  i n t e r e s t s  that c o m e  w i t h i n  the c o m m o n  l a w  rule. If the

g o v e r n m e n t  r e q u i r e s  r e l o c a t i o n  for a p u r p o s e  o t h e r  than p u b l i c

h e a l t h  and s a f e t y  it must pay the r e l o c a t i o n  costs. See City of

P o n t i a c  v. C o n s u m e r s  P o w e r  C o m p a n y , 300 N . W . 2d 594, 496 (Mich.

Apn. 1980) ap p e a l  d e n i e d  (1981); R o c h e s t e r  T e l e p h o n e  Corp. v.

V i l l a g e  of F a i r p o r t  e t . a l . , 446 N . Y . S . 2d 823 (N.Y. 1982). (But

see d i s s e n t i n g  o p i n i o n . )  In any event, the a c t i v i t i e s  i d e n t i f i e d

by the A P U C  as b e i n g  p r o p r i e t a r y  are a c t u a l l y  r e c o g n i z e d  as b e i n g

g o v e r n m e n t a l  in n a t u r e .  " A m o n g  the p o w e r s  g e n e r a l l y  held to be

g o v e r n m e n t a l  ra t h e r  than p r i v a t e  are the c o n s t r u c t i o n  and

m a i n t e n a n c e  of s t r e e t s ;  c o n s e r v a t i o n  of p u b l i c  h e a l t h ;

e x t i n g u i s h m e n t  o f  fires and m a k i n g  a r r a n g e m e n t s  t h e r e f o r ;  and

p o w e r  to l e g i s l a t e  as to p u b l i c  u t i l i t i e s . "  M c Q u i l l i n ' s ,  §10.05.

See also City of A n a h e i m  v. M e t r o p o l i t a n  W a t e r  D i s t r i c t  of

S o u t h e r n  C a l i f o r n i a , CCH U t i l i t i e s  Law R e p o r t s , §23, 7 1 9 . 0 3  (Cal.

App. 1982); P a c i f i c  T e l e p h o n e  and T e l e g r a p h  Co. v. R e d e v e l o p m e n t

A g e n c y  of the Ci t y  of G l e n d a l e , 142 Cal. Rptr. 584, 592. Even if

the p r o p r i e t a r y / g o v e r n m e n t a l  f u n c t i o n  a n a l y s i s  is used, then, the
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A P U C  has e rred in a p p l i c a t i o n  of it to d e t e r m i n e  all c a p i t a l  

i m p r o v e m e n t  i t ems are p r o p r i e t a r y  f u n c t i o n s  not s u b ject to the 

c o m m o n  law rule.

The m u n i c i p a l i t y  has no i n h e r e n t  a u t h o r i t y  over pu b l i c  

roads. M c Q u i l l i n ' s  §§30.39, 3 0 . 39a; AS 2 9 . 4 8 . 0 3 0 ( a ) ,  

i S 2 9 . 4 8 . 0 3 5 ( a ) ;  New York T e l e p h o n e  Co. v. City of N e w  Y o r k , 466 

N . Y . S . 2d 56, 58 (N.Y. 1983). The m u n i c i p a l i t y  acts in its 

g o v e r n m e n t a l  c a p a c i t y  wh e n  it i m p r o v e s  r o a d w a y s  for the pub l i c  

h e a l t h  and s a f ety. It has no i n h e r e n t  a u t h o r i t y  to e i t h e r  impose 

on a u t ility, or to r e l e a s e  a u t i l i t y  from the c o m m o n  law 

r e q u i r e m e n t s -  City of W i c h i t a  v. K a n s a s  Gas and E l e c t r i c  C o . ,

464 P . 2d 196, 204 (Kan. 1970).

Thus, the c o m m o n  law rule is not a t e r m  or c o n d i t i o n  i m p o s e d  

by the m u n i c i p a l i t y ,  such as a r e s t r i c t i o n  on c o n s t r u c t i o n  

m a t e r i a l ,  or l o c a t i o n ,  w h ich is s e l e c t e d  to r e g u l a t e  how a 

r i g h t - o f - w a y  m a y  be used. The A P U C  has e r r e d  in c o n s t r u i n g  AS

4 2 . 0 5 . 2 5 1  as i n c l u d i n g  the co m m o n  l a w  rule w i t h i n  " t e r m s  and 

c o n d i t i o n s "  s u b j e c t  to re v i e w  u n d e r  that s tatute.



\

The A P U C  Has E r r e d  In D e t e r m i n i n g  That A U t i l i t y ' s  
I n t e r e s t  In The Use Of M u n i c i p a l  R i g h t s - O f - W a y  
Is P r o t e c t e d  By Art. I, Sec. 18 O f  The A l a s k a  
C o n s t i t u t i o n ,  Or That A T a k i n g  Has O c c u r r e d

V

The A P U C  has i n t e r p r e t e d  Art. I, S e c t i o n  18 of the A l a s k a  

C o n s t i t u t i o n ^  as i n c l u d i n g  the i n t e r e s t  that a u t i l i t y  has in 

the use of m u n i c i p a l  r i g h t s - o f - w a y  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  

w i t h i n  the c a t e g o r y  of p r o p e r t y  i n t e r e s t s  p r o t e c t e d  by the 

t a k i n g s  clause. A d d i t i o n a l l y ,  the A P U C  has d e t e r m i n e d  that a 

t a k i n g  oc c u r s  when a u t ility, in a c c o r d a n c e  with the c o m m o n  law, 

is r e q u i r e d  to r e l o c a t e  its f a c i l i t i e s  w i t h i n  m u n i c i p a l  

r i g h t s - o f - w a y  due to p u b l i c  i m p r o v e m e n t  c o n s t r u c t i o n .  Re c o r d  

p a g e s  306-309. Both of these d e t e r m i n a t i o n s  are e r r o n e o u s .  Both 

are q u e s t i o n s  of law that r e q u i r e  the s u b s t i t u t i o n  of j u d g m e n t  

s t a n d a r d  of review. Earth R e s o u r c e s  Co. v. State, Dept, of R e v . , 

665 P . 2d 960, 965 ( A l a s k a  1983).

The r e a s o n i n g  of  the AP U C  is that AS 4 2 . 0 5 . 2 5 1  has g i ven the 

u t i l i t y  an i n t e r e s t  that is s u f f i c i e n t  to be p r o t e c t e d  by the 

A l a s k a  t a k i n g s  c l a u s e ,  w hich is b r o a d e r  than t r a d i t i o n a l l y  

a l l o w e d , 1 4  and thus " . . . t h e  c o m m o n  law rule a l l o w i n g  a

13 Art. I, S e c t i o n  18. E m i n e n t  D o m a i n .  P r i v a t e  p r o p e r t y  shall 
not be t a k e n  or d a m a g e d  for p u b l i c  use w i t h o u t  just 
c o m p e n s a t i o n .

14 Under the f e d e r a l  c o n s t i t u t i o n ,  r e l o c a t i o n  e x p e n s e s  are 
d a m n u m  a b s q u e  i n j u r i a  and are not a t a k i n g  or d a m a g e s  that 
r e q uire c o m p e n s a t i o n .  N o r f o l k  R e d e v e l o p m e n t  and H o u s i n g  
Auth. v. C h e s a p e a k e  and P o t o m a c  T e l e p h o n e  Co. of Viriqnia,

U.S. , 78 L . E d . 2d 29, 34, 104 S.Ct. ( 1 983); New 
O r l e a n s  Gas Co. v. D r a i n a g e  C o m m . , 197 U.S. 453, 462, 49 
L.Ed. 831, 25 S.Ct. 471 (1905); 4A N i c h o l s ,  E m i n e n t  D o m a i n  
§15.22.
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m u n i c i p a l i t y  to m a n d a t e  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  ... 

a p p e a r s  to be i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  of the S t a t e  of 

A l a s k a . "  Re c o r d  p a g e  309. This line of r e a s o n i n g  in the O r d e r  

re ' l e s  h e a v i l y  on the t r a d i t i o n a l  ca s e  law d i s t i n c t i o n  b e t w e e n  

the p r o p r i e t a r y  and g o v e r n m e n t a l  a c t i v i t y  of m u n i c i p a l  

g o v e r n m e n t s .  The A P U C  c h a r a c t e r i z e s  the a c t i v i t y  of a 

m u n i c i p a l i t y  in c o n s t r u c t i o n  and i m p r o v e m e n t s  of its 

r i g h t s - o f - w a y  as a p r o p r i e t a r y  i n t e r e s t .  T h i s  i n t e r e s t ,  how e v e r ,  

is g o v e r n m e n t a l ,  not p r o p r i e t a r y  and, as s t a t e d  b e f o r e ,  is 

i n h e r e n t  in the s t a t e  and d e l e g a t e d  to m u n i c i p a l i t i e s .  See 

M c Q u i l l i n ' s  §§30.39, 30.39a.

Aside from the n a t u r e  of the g o v e r n m e n t a l  a c t i v i t y  

i n v o l v e d ,  the A P U C  r e l i e s  on State v. H a m m e r , 350 P . 2d 820 ( A l a s k a  

1980) as a u t h o r i t y  for its d e t e r m i n a t i o n  that the r e l o c a t i o n  

e x p e n s e s  are not m e r e l y  d a m n u m  a b s q u e  i n j u r i a  but c o m p e n s a b l e  

i n t e r e s t s .  Hammer i n v o l v e d  an e x e r c i s e  by the s t a t e  of its 

em i n e n t  do m a i n  p o w e r  in c o n d e m n i n g  l a n d  for a h i g h w a y .  The land 

had a b u s i n e s s  o p e r a t i n g  on it that w a s  fo r c e d  to shut d o w n  all 

o p e r a t i o n s  and r e l o c a t e .  The r e l o c a t i o n  t o o k  m a n y  m o n t h s  d u r i n g  

w h i c h  time the b u s i n e s s  o w n e r  m a d e  no p r o f i t s .  The i s s u e  on 

appeal was w h e t h e r  t h ese lost p r o f i t s  we r e  c o m p e n s a b l e  u n d e r  the 

A l a s k a  C o n s t i t u t i o n .  The court h e l d  that they were.

H a m m e r  is i n a p p l i c a b l e  here. In that case the b u s i n e s s  

i t s e l f  was a p r o p e r t y  i n t e r e s t  that was d i r e c t l y  d a m a g e d  by the 

c o n d e m n a t i o n  of real p r o p e r t y .  H e r e  the u t i l i t y  has no p r o p e r t y
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that is b e i n g  t a ken by the m u n i c i p a l i t y .  The m u n i c i p a l i t y  owns 

the p r o p e r t y  a l r e a d y .  The r e l o c a t i o n  " d a m a g e s "  occur due to the 

s u b o r d i n a t e  p o s i t i o n  of the u t i l i t y ' s  i n t e r e s t  in the use of the 

m u n i c i p a l i t y ' s  p r o p e r t y  to the p o l i c e  p o w e r  of  the m u n i c i p a l i t y  

r a t h e r  than from the m u n i c i p a l i t y ' s  t a k i n g  s o m e t h i n g  from the 

u t i l i t y .  The u t i l i t y ' s  i n t e r e s t  has c o n s i s t e n t l y  been d e n i e d  

t a k i n g  p r o t e c t i o n  in this s i t u a t i o n  in o t h e r  j u r i s d i c t i o n s  w h ere 

the u t i l i t y  is r e q u i r e d  to r e l o c a t e  as o p p o s e d  to being d e n i e d  

f u r ther use of the r i g h t - o f - w a y  a l t o g e t h e r .  V e r m o n t  Gas S y s t e m s  

Inc. v. C i t y  of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971); U r b a n  

R e n e w a l  A g e n c y  of the C i t y  of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell 

T e l e p h o n e  C o . , 542 P . 2d 908 (Or. App. 1975); M i c h i g a n  Bell 

T e l e p h o n e  Co. v. Ci t y  of D e t r o i t , 308 N . W . 2d 608 (Mich. 1 9 8 1 ).15 

Thus, w hile the u t i l i t y  will i n c u r  e x p e n s e s  due to the 

r e l o c a t i o n ,  and c o u l d  t h e r e f o r e  be s a i d  to s u f f e r  some d a m a g e  to 

its p r o p e r t y  ( f a c i l i t i e s )  due to the c o n s t r u c t i o n  of p u b l i c  

i m p r o v e m e n t s ,  the " d a m a g e "  s u f f e r e d  is a c t u a l l y  an o p e r a t i n g  cost 

that a u t i l i t y  must a n t i c i p a t e  when u t i l i z i n g  the r i g h t - o f - w a y  of 

a n o t h e r  e n t i t y  r a t h e r  than p u r c h a s i n g  its own e a s e m e n t .  The 

i n t e r e s t  of the u t i l i t y  g r a n t e d  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  is in 

the n a t u r e  of a l i c e n s e  that a m u n i c i p a l i t y  ca n n o t  refuse, ra t h e r

15 A p p e l l a n t  has l o c a t e d  one j u r i s d i c t i o n  w h e r e  the r e l o c a t i o n  
e x p e n s e s  w e r e  c o m p e n s a b l e  u n d e r  the s tate c o n s t i t u t i o n  tak i n g  
clause: A r k a n s a s  5 t ate H i g h w a y  Com, v. A r k a n s a s  P o w e r  &
Light Co.~ 330 S .W .2d 77 (A r k . 1960 ) . But see the d i s s e n t , 
330 at 81, w h i c h  r e c o g n i z e d  that c a s e s  to the c o n t r a r y  "are 
n u m e r o u s  and u n a n i m o u s  A r k a n s a s  may be a lone a g a i n s t  the 
w eight of a u t h o r i t y .  See 4A N i c h o l s ,  E m i n e n t  D o m ain, §15.22. 
U n l i k e  the s i t u a t i o n  in A l a s k a ,  the A r k a n s a s  u t i l i t i e s  p a i d  
s u b s t a n t i a l  user fees, a factor c o n s i d e r e d  by the A r k a n s a s  
C o u r t .
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that is b e i n g  taken by t h e  m u n i c i p a l i t y .  The m u n i c i p a l i t y  owns 

the p r o p e r t y  already. The r e l o c a t i o n  " d a m a g e s "  occur due to the 

s u b o r d i n a t e  p o s i t i o n  of i.he u t i l i t y ' s  i n t e r e s t  in the use of the 

m u n i c i p a l i t y ' s  p r o p e r t y  to the p o l i c e  p o w e r  of the m u n i c i p a l i t y  

r a t h e r  t h a n  from the m u n i c i p a l i t y ' s  t a k i n g  s o m e t h i n g  from the 

u t i l i t y .  The u t i l i t y ' s  i n t e r e s t  has c o n s i s t e n t l y  been d e n i e d  

t a k i n g  p r o t e c t i o n  in this s i t u a t i o n  in o t h e r  j u r i s d i c t i o n s  where 

the u t i l i t y  is r e quired to r e l o c a t e  as o p p o s e d  to being d e n i e d  

f u r t h e r  use of the r i g h t - o f - w a y  a l t o g e t h e r .  V e r mont Gas S y s t e m s  

Inc. v. Ci t y  of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971); U rban 

R e n e w a l  A g e n c y  of the C i t y  of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell 

T e l e p h o n e  C o . , 542 P . 2d 908 (Or. App. 1975); M i c h i g a n  Bell 

T e l e p h o n e  Co. v. City of D e t r o i t , 308 N . W . 2d 608 (Mich. 1 9 8 1 ) . ^  

Thus, w hile the u t i l i t y  will i n c u r  e x p e n s e s . d u e  to the 

r e l o c a t i o n ,  and c ould t h e r e f o r e  be sa i d  to suffer some d a m a g e  to 

its p r o p e r t y  ( f a c i l i t i e s )  due to the c o n s t r u c t i o n  of p u b l i c  

i m p r o v e m e n t s ,  the " d a m a g e "  s u f f e r e d  is a c t u a l l y  an o p e r a t i n g  cost 

that a u t i l i t y  must a n t i c i p a t e  wh e n  u t i l i z i n g  the r i g h t - o f - w a y  of 

a n o t h e r  e n t i t y  rather th a n  p u r c h a s i n g  its own easement. The 

i n t e r e s t  o f  the u t i lity g r a n t e e  p d r s u a n t  to AS 42.05.251 is in 

the n a t u r e  of a l i c e n s e  that a m u n i c i p a l i t y  cannot refuse, rather

15 A p p e l l a n t  has l o c a t e d  one j u r i s d i c t i o n  where the r e l o c a t i o n  
e x p e n s e s  were c o m p e n s a b l e  u n d e r  the s tate c o n s t i t u t i o n  ta k i n g  
c l a u s e :  A r k a n s a s  S t a t e  H i g h w a y  Com, v. A r k a n s a s  Power &
Light Co.~ 330 S . W . 2d 77 (A r k . 1960 ) . But see the d i s s e n t , 
330 at 81, w hich r e c o g n i z e d  that c a s e s  to the c o n t r a r y  "are 
n u m e r o u s  and u n a n i m o u s . "  A r k a n s a s  may be alone a g a i n s t  the 
w e i g h t  of a u t hority. See 4A N i c h o l s ,  E m i n e n t  Domain, §15.22. 
U n l i k e  the s i t u a t i o n  in A l a s k a ,  the A r k a n s a s  u t i l i t i e s  paid 
s u b s t a n t i a l  user fees, a factor c o n s i d e r e d  by the A r k a n s a s  
C o u r t .
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than a ves t e d  p r o p e r t y  right. R o c h e s t e r  Telephone Corp. v .

V i l l a g e  of Fairport e t . a l . , 446 N . Y . S . 2d 823, (N.Y. 1982);

B o r o u g h  of H i q h s p i r e  et. a l .  v. P e n n s y l v a n i a  Power a n d  L i g h t , CCH

U t i l i t i e s  Law R e p o r t e r  §23, 733 (Pa. 1982). It can be w i t h d r a w n

by the state at any t i m e .  As such, the u t i l i t y ' s  u s e  r e m a i n s

s u b o r d i n a t e  to the n e e d s  of the p u b l i c . 16 The A p p e l l a n t ' s  c l a i m

of error, then, is t h a t  the A P U C  has i n c o r r e c t l y  d e t e r m i n e d  that

the i n t e r e s t  that a u t i l i t y  has u n d e r  AS 42.05.251 in u s ing a

m u n i c i p a l  r i g h t - o f - w a y  is " p r o p e r t y "  u n d e r  Art. I S e c t i o n  18 of

the A l a s k a  C o n s t i t u t i o n .

In the event that the court s h o u l d  find such an i n t e r e s t  to

be p r o p e r t y  for t a k i n g  p u r p o s e s ,  A p p e l l a n t  con t e n d s  t h a t  no

taking has occurred. The g e n e r a l  rule in A l a s k a  is:

...a t a k i n g  does not o c c u r  until: 1.) legal t i t l e  v e s t s  in 
the State, 2.) the S t ate e n t e r s  i n t o  act u a l  p o s s e s s i o n ,  or
3.) the State t a k e s  c o n s t r u c t i v e  p o s s e s s i o n  e i t h e r  by 
c a u s i n g  damage to p r o p e r t y  or by d e p r i v i n g  the o w n e r  of full
b e n e f i c i a l  use o f  h i s  land. S t e w a r t  & Grindle, Inc. v.
S t a t e , 524 P . 2d 1 2 4 2 ,  1246 ( A l a s k a  1974).

In the present s i t u a t i o n ,  the u t i l i t y ' s  p roperty i n t e r e s t ,  

if t here is one, is a p e r m i t ,  or l i c e n s e ,  to use m u n i c i p a l  

r i g h t s - o f - w a y .  The fact that a u t i l i t y  may be r e q u i r e d  to 

r e l o c a t e  f a c i l i t i e s  due to the s u p e r i o r  i n t e r e s t  of the 

m u n i c i p a l i t y  acting for the p u b l i c  h e a l t h ,  s a f e t y  or w e l f a r e  does

16

" C h a r t e r s ,  f r a n c h i s e s ,  s t a t u t o r y  g r a n t s  and p e r mits a f f o r d i n g  
the use of public w a y s  to u t i l i t y  l o c a t i o n s  are s u b s e r v i e n t ,  
e x p r e s s l y  or by i m p l i c a t i o n ,  in the e x e r c i s e  of g o v e r n m e n t a l  
f u n c t i o n s ,  to pu b l i c  tr a v e l  and to the p a r a m o u n t  p o l i c e  p o w e r  
and r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s  in p u b l i c  s t r e e t s  or 
p u b l i c  w a y s  are at u t i l i t y  e x p e n s e ,  a c o m m o n  law l i a b i l i t y  
u n l e s s  a b r o g a t e d  by the c l e a r  i m p o r t  of the l a n g u a g e  used in 
a p a r t i c u l a r  s t a t u t e . "  4A N i c h o l s ,  E m i n e n t  Domain, §15.22.
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not d e p r i v e  a u t i l i t y  of its " p r o p e r t y . "  The u t i l i t y  s till has 

e x a c t l y  what it h a d  b e f o r e  the g o v e r n m e n t a l  action: a p e r m i t  to

use the r i g h t - o f - w a y .  City of V/ichita v. Kansas G a s  & E l e c t r i c  

C o ., 464 P . 2d 1 9 6 , 2 0 5  (Kan. 1 970 ). The u t i l i t y  h a s  not been 

" d e p r i v e d  of the e c o n o m i c  a d v a n t a g e s  o f  legal o w n e r s h i p . "  Grant 

v . S t a t e , 560 P . 2d 36, 39 ( A l a s k a  1977). Rather, the u t i l i t y  has 

s i m p l y  in c u r r e d  a f o r e s e e a b l e  e x p e n s e  a s s o c i a t e d  w i t h  the 

o w n e r s h i p  of this t y p e  o f  " p r o p e r t y "  that is n o r m a l l y  i n c u r r e d  in 

the c o u r s e  of its o p e r a t i o n s .

The only c o n c e i v a b l e  manner in w h i c h  this i n t e r e s t  c o u l d  be 

d a m a g e d  is if the p e r m i t  to use the r i g h t - o f - w a y  w a s  s o m e h o w  

d e n i e d  a l t o g e t h e r  b y  the m u n i c i p a l i t y ,  but this p o s s i b i l i t y  is 

p r e c l u d e d  by the s t a t u t e .  A p p e l l a n t ' s  c l a i m  of e r r o r ,  then, is

that even if the u t i l i t y ' s  i n t e r e s t  in u s i n g  the m u n i c i p a l

r i g h t s - o f - w a y  is " p r o p e r t y "  u n d e r  Art. I S e c t i o n  18 of the A l a s k a

C o n s t i t u t i o n ,  it h a s  not been t a k e n  or d a m a g e d  due to the

a p p l i c a t i o n  of the c o m m o n  law rule on r e l o c a t i o n  e x p e n s e s .

VI

The A P U C  Has Erred In D e t e r m i n i n g  That 
M u n i c i p a l i t i e s  Have No P r o p r i e t a r y  I n t e r e s t  

In M u n i c i p a l  R i g h t s - O f - W a y

The APUC has i n t e r p r e t e d  A l a s k a  s t a t u t e  and c a s e  l a w  as 

v o i d i n g  any p r o p r i e t a r y  int e r e s t  that m u n i c i p a l i t i e s  h a v e  in 

their r i g h t s - o f - w a y .  R e c o r d  p ages 2 9 4 - 3 0 0 .  A l t e r n a t i v e l y ,  the
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A P U C  has d e t e r m i n e d  that any p e r m i t  fee for the use of the 

r i g h t - o f - w a y  mu s t  be b a s e d  on, and d i r e c t l y  c o r r e l a t e d  to, any 

actual r e l o c a t i o n  e x p e n s e s  i n c u r r e d  by u t i l i t i e s ,  with the burden 

of p r o o f  on the m u n i c i p a l i t y  b e f o r e  the APUC, p r i o r  to r e c o v e r y  of 

any fee. R e c o r d  p a g e s  2 9 0 - 2 9 4 .  A n y  e x i s t i n g  c o n t r a c t  a g r e e m e n t s  

b e t w e e n  m u n i c i p a l i t i e s  and u t i l i t i e s  that may be i n c o n s i s t e n t  

with the A P U C  o r d e r  by a l l o w i n g  for such a fee are d e c l a r e d  voi 

R e c o r d  p a g e s  3 1 2 - 3 1 3 .  All three of these p o i n t s  are b ased on the 

e x i s t e n c e  of the m u n i c i p a l i t y ' s  p r o p r i e t a r y  i n t e r e s t  in the 

r i g h t - o f - w a y .  All three d e t e r m i n a t i o n s  are e r r o n e o u s .

A. A l a s k a  S t a t u t e  And Case Law H a v e  Not V o i d e d  The M u n i c i p a l  
P r o p r i e t a r y  I n t e r e s t  In R i g h t s - O f - W a y .

O rder No. 7 c i t e s  C h u g a c h  E l e c t r i c a l  A s s o c i a t i o n  v. Ci t y  of

A n c h o r a g e , 473 P . 2d 113 ( A l a s k a  1970) and AS 4 2 . 0 5 . 2 5 1  as

a u t h o r i t y  for its c o n c l u s i o n  that "... it s e e m s  c l e a r  that 

j u d i c i a l  p r e c e d e n t  and s t a t u t e  in A l a s k a  p r e c l u d e  any 

c o m p e n s a t i o n  b e i n g  p a i d  by a u t i l i t y  for the v a l u e  of e n g a g i n g  in 

a u t i l i t y  e n t e r p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s  or ev e n  w i t h i n  

its r i g h t s - o f - w a y . "  R e c o r d  p a g e  296. C h u g a c h , a c c o r d i n g  to the 

APUC, p r o h i b i t s  a m u n i c i p a l i t y  from c h a r g i n g  a fee, e x a c t e d  from a 

u t i l i t y  as a c o n d i t i o n  o f  e n try to its r i g h t - o f - w a y .  The

i n t e r p r e t a t i o n  of the C h u g a c h  d e c i s i o n  in r e l a t i o n  to s t a t u t e  is

a g u e s t i o n  of l a w  r e g u i r i n g  a p p l i c a t i o n  of the s u b s t i t u t i o n  of 

j u d g m e n t  s t a n d a r d  of review. ERCA v. Dept, of R e v . , 665 P . 2d 960 

( A l a s k a  1983).
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42 . 0 5 . 2 5 1  w h ich e x p r e s s l y  e n t i t l e s  u t i l i t i e s  to a p e r m i t  for the 

use of m u n i c i p a l  r i g h t s - o f - w a y .  A c c o r d i n g  to the A P U C  rea s o n i n g ,  

with the p a s s a g e  of AS 4 2 . 0 5 . 2 5 1 ,  "the m u n i c i p a l i t y ,  by l o g i c a l  

i m p l i c a t i o n ,  was d e n i e d  a u t h o r i t y  to g r a n t  or w i t h h o l d  such [use] 

rights and, with it, the a u t h o r i t y  to n e g o t i a t e  on a v a l u e  basis 

w i t h  the u t i l i t y . "  R e c o r d  pa g e  297. The A P U C  then c o n c l u d e s ,  

t h r o u g h  i m p l i c a t i o n ,  that the sole p u r p o s e  of the "fee" u n d e r  AS

4 2 . 0 5 . 2 5 1  is to c o m p e n s a t e  the m u n i c i p a l i t y  for any c o s t s  

i n c u r r e d  in p o l i c i n g  r i g h t - o f - w a y  u s a g e  u n d e r  the r e g u l a t o r y  

a u t h o r i t y  r e s e r v e d  to m u n i c i p a l i t i e s  by the C h u g a c h  d e c i s i o n .  Id.

N e i t h e r  the C h u g a c h  d e c i s i o n  nor AS 4 2 . 0 5 . 2 5 1  p r o h i b i t  a 

m u n i c i p a l i t y  from c h a r g i n g  u t i l i t i e s  a r e a s o n a b l e  fee for the use 

of its r i g h t s - o f - w a y .  C h u g a c h  i n v o l v e d  a u t i l i t y  a u t h o r i z e d  by 

the P u b l i c  S e r v i c e  C o m m i s s i o n  (PSC) to o p e r a t e  w i t h i n  the city 

l i m i t s  of A n c h o r a g e .  The u t i l i t y  w a s  r e q u e s t e d  to p r o v i d e  

s e r v i c e  to a c o n s u m e r  w i t h i n  the city, but the c i t y  took s t e p s  to 

p r o h i b i t  the u t i l i t y  from d o i n g  so w i t h o u t  first r e c e i v i n g  a 

p e r m i t  from the city. The ci t y  then r e f u s e d  to i s s u e  the pe r m i t  

s i n c e  the u t i l i t y  d i d  not d e m o n s t r a t e  a n e e d  for the i n c r e a s e d  

s e r v i c e  as r e q u i r e d  u n d e r  the c i t y  o r d i n a n c e  c r i t e r i a ,  and so u g h t  

an i n j u n c t i o n  a g a i n s t  the u t i l i t y ' s  o p e r a t i o n .

The trial c o u r t  g r a n t e d  the i n j u n c t i o n ,  f i n d i n g  the 

u t i l i t y ' s  f a c i l i t i e s  to be an e n c r o a c h m e n t  ab s e n t  a p e r m i t  from 

the city. On a p p e a l ,  the u t i l i t y  r e i t e r a t e d  its a r g u m e n t  that 

the l e g i s l a t u r e  had p r e - e m p t e d  the field o f  u t i l i t y  r e g u l a t i o n

P r i o r  to t h e  C h u g a c h  d e c i s i o n ,  t h e  L e g i s l a t u r e  e n a c t e d  AS
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and the city l a c k e d  a u t h o r i t y  to p r o h i b i t  its use of the 

r i g h t - o f - w a y .  475 P . 2d at 118. The S u p r e m e  C o u r t  d e c l i n e d  to 

a d d r e s s  this issue, h o w e v e r ,  since the l e g i s l a t u r e  had in the 

i n t e r i m  e n a c t e d  AS 4 2 . 0 5 . 2 5 1 ,  w hich e x p r e s s l y  g r a n t e d  u t i l i t i e s  

the right to a p e r m i t  to use the m u n i c i p a l  r i g h t - o f - w a y .  Id.

The i s s u e  that was d e t e r m i n e d  in C h u g a c h  was w h e t h e r  a 

m u n i c i p a l  o r d i n a n c e  r e q u i r i n g  a pe r m i t  to p r o v i d e  s e r v i c e  or the 

s t a t u t o r y  a u t h o r i t y  of the PSC (now A PUC) to g rant D e r m i s s i o n  to 

s e r v i c e  an area w o u l d  c o n t r o l  in a d i r e c t  c o n f l i c t  b e t w e e n  the 

two. It was a d e c i s i o n  on home rule. Any f u r ther a u t h o r i t y  of 

that case was s u b s e q u e n t l y  r e s t r i c t e d  by the S u p r e m e  Court: "... 

this c o u r t ' s  o p i n i o n  in C h u g a c h  must be c o n f i n e d  to the s p e c i f i c  

facts and p a r t i c u l a r  l egal is s u e s  in that case, and any b r o a d e r  

i m p l i c a t i o n s  must be d i s a v o w e d . "  G r e a t e r  A n c h o r a g e  Area Bor, v. 

City of A n c h o r a g e , 504 P . 2d 1027, 1035 ( A l a s k a  1972) o v e r r u l e d  on 

o t her g r o u n d s  595 P . 2d 629.

The C h u g a c h  d e c i s i o n ,  t h e r e f o r e ,  do e s  not a d d r e s s  the issue 

of w h e t h e r  a m u n i c i p a l i t y  has p r o p r i e t a r y  i n t e r e s t s  e n a b l i n g  it 

to c h a r g e  a fee for u t i l i t y  use of its p u b l i c  r i g h t s - o f - w a y .  In 

fact, read in c o n j u n c t i o n  with G r e a t e r  A n c h o r a g e  Area B o r o u g h  and 

B-C C a b l e , C h u g a c h  a c t u a l l y  retains m u n i c i p a l  a u t h o r i t y  ov e r  and 

p r o p r i e t a r y  rights in p u b l i c  r i g h t s - o f - w a y  that ha v e  not been 

e x p r e s s l y  p r o s c r i b e d  by the l e g i s l a t u r e  and are not in c o n f l i c t  

with A P U C  e n a b l i n g  acts.
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A f u r t h e r  q u e s t i o n  is r a i s e d  by the Order. If 

m u n i c i p a l i t i e s  h a v e  no p r o p r i e t a r y  i n t e r e s t  that j u s t i f i e s  a user 

fee, does that me a n  that m u n i c i p a l i t i e s  in A l a s k a  will be 

p r e c l u d e d  by the A P U C  from c o l l e c t i n g  f r a n c h i s e  fees they are 

e n t i t l e d  to u n d e r  f e d eral law from e c o n o m i c a l l y  u n r e g u l a t e d  

u t i l i t i e s ?  As an e x a m p l e ,  federal l e g i s l a t i o n  p e r m i t s  a 

five p e r c e n t  f r a n c h i s e  fee a s s e s s e d  on cable t e l e v i s i o n  

c o m p a n i e s  by m u n i c i p a l i t i e s .  If the A P U C  is c o r r e c t  and 

m u n i c i p a l i t i e s  no l o n g e r  ha v e  any p r o p r i e t a r y  i n t e r e s t  in p u b l i c  

r i g h t s - o f - w a y ,  m u n i c i p a l i t i e s  ha v e  no f r a n c h i s e  a u t h o r i t y  

j u s t i f y i n g  a f r a n c h i s e  fee on c a ble t e l e v i s i o n  even th o u g h  

federal law p r e s c r i b e s  one. This r e s u l t  is i n c o n s i s t e n t  with 

A l a s k a  case law and s t a t u t e .  The A P U C  has e r r e d  in f i n d i n g  void 

or in v o i d i n g  m u n i c i p a l  p r o p r i e t a r y  i n t e r e s t s  in r i g h t s - o f - w a y .

B. A Pe r m i t  Fee Is Not R e q u i r e d  To Be B a s e d  On Or C o r r e l a t e d  To 
A c t u a l  R e l o c a t i o n  E x p e n s e s  Incur r e d .

As a p o l i c y  the A P U C  a t t e m p t s  to a l l o c a t e  u t i l i t y  c o sts and 

e x p e n s e s  on a cost c a u s e r / c o s t  p a y e r  basis. A test that is 

a p p l i e d  by the A P U C  to d e t e r m i n e  a l l o c a t i o n  of e x p e n s e s  is the 

b e n e f i t / b u r d e n  t-'st. The O r d e r  a n a l y z e s  the r e a s o n a b l e n e s s  of 

any fee u n d e r  AS 4 2 . 0 5 . 2 5 1  by a p p l y i n g  this test and by a n a l y z i n g  

the m u n i c i p a l  a c t i o n  in e q u i t y  for d i s c r i m i n a t i o n .  R e c o r d  

page 290. ( D i s c r i m i n a t i o n  is a d d r e s s e d  later in the b r i e f . )

Since HEA s o u g h t  a s u r c h a r g e ,  the A P U C  a s s u m e d  as a p r e m i s e  that 

the r e l o c a t i o n  e x p e n s e  i3 a fee r e c o v e r a b l e  t h r o u g h  a s u r c h a r g e .
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As A p p e l l a n t  u n d e r s t a n d s  the AP U C  r e a s o n i n g ,  the s u r c h a r g e  

under this test is only a l l o w a b l e  if the e x p e n s e  has "... a 

r a t i o n a l  or s u b s t a n t i a l  c o n n e c t i o n  b e t w e e n  p a y m e n t  of such 

e x p e n s e s  by r a t e p a y e r s  and c o g n i z a b l e  b e n e f i t  r e c e i v e d  or b u r d e n  

o c c a s i o n e d  by the u t i l i t y  in the o r d i n a r y  c o u r s e  of p r o v i d i n g  

u t i l i t y  s e r v i c e  to the r a t e p a y e r . "  R e c o r d  pa g e  291. S i n c e  the 

r e l o c a t i o n  e x p e n s e  is " c a u s e d "  by the m u n i c i p a l  c o n s t r u c t i o n ,  so 

the A P U C  r e a s o n i n g  goes, t h ere is no b e n e f i t  to the r a t e p a y e r  or 

b u r d e n  that the u t i l i t y  b e a r s  in its o r d i n a r y  a c t i v i t y  of 

p r o v i d i n g  u t i l i t y  s e r v i c e  to the r a t e p a y e r .  S i n c e  the r a t e p a y e r  

does not b e n e f i t ,  he s h o u l d  not h a v e  to pay for the r e l o c a t i o n .  

Since r e l o c a t i o n  e x p e n s e s  are not a b u r d e n  o f  o r d i n a r y  

o p e r a t i o n s ,  the u t i l i t y  s h o u l d  not h a v e  to pay for it e i t h e r . T h e  

s u r c h a r g e  is t h e r e f o r e ,  u n r e a s o n a b l e  u n d e r  the b e n e f i t / b u r d e n  

test, and the m u n i c i p a l i t y  pa y s  the e x p e n s e .

L a t e r  on in the O r d e r  the A P U C  e x p l a i n s  that, s i nce 

m u n i c i p a l i t i e s  h a v e  no p r o p r i e t a r y  i n t e r e s t  anc can no l o n g e r  

c h a r g e  " r e n t , "  any fee c o l l e c t e d  from the u t i l i t y  by the 

m u n i c i p a l i t y  w o u l d  h a v e  to bear a d i r e c t  c o r r e l a t i o n  to 

r e l o c a t i o n  e x p e n s e s  a c t u a l l y  i n c u r r e d  by the u t i l i t y ;  out since 

(if A p p e l l a n t  folic 's the O r d e r ' s  r e a s o n i n g )  any such 

" c o m p e n s a t i o n "  to the m u n i c i p a l i t y  w o u l d  have to be b a s e d  on fair 

m a r k e t  rental v a l u e  of the r i g h t - o f - w a y ,  the fee for any g iven 

year c o u l d  n ever e x c e e d  the fair m a r k e t  re n t a l  v a l u e  for that 

year even if r e l o c a t i o n  e x p e n s e s  i n c u r r e d  that year far e x c e e d e d  

such value. R e c o r d  p a g e s  2 9 9-300.
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T h r ough all of the b e n e f i t / b u r d e n  fee a n a l y s i s  the A P U C  is 

m i s a p p l y i n g  its own s t a n d a r d s .  The b e n e f i t / b u r d e n  test is b e ing 

used to d e t e r m i n e  w h e t h e r  a city or a u t i l i t y  has l i a b i l i t y  under 

the law to pay c e r t a i n  e x p e n s e s  ra t h e r  than to d e t e r m i n e  how 

a c k n o w l e d g e d  e x p e n s e s  of a u t i l i t y  are to be r e c o v e r e d  bv the 

u t i l i t y .  The two i s s u e s  are d i s t i n c t .  One is a l egal i ssue and 

the o t h e r  a p o l i c y  issue. A p o l i c y  test for the l a t t e r  ca n n o t  be 

used to d e t e r m i n e  the former.

The Jrder c h a r a c t e r i z e s  the r e l o c a t i o n  e x p e n s e  as s o m e t h i n g  

that has come a b out t h r o u g h  no fault of  the uti l i t y .  R e c o r d  page 

291. The e x p e n s e  is c a u s e d  "... p r i m a r i l y ,  if not 

e x c l u s i v e l y . . . "  by m u n i c i p a l  d i s c r e t i o n  i r r e s p e c t i v e  of u t i l i t y  

ac t i v i t y .  Re c o r d  pa g e  294. This line of r e a s o n i n g  in the Order 

only c o n f o u n d s ,  or a v o i d s ,  the na t u r e  o f  the r e l a t i o n s h i p  b e t w e e n  

the u t i l i t y  and the m u n i c i p a l i t y .  A p p e l l a n t ' s  a r g u m e n t  on this 

issue ec h o e s  e a r l i e r  arg u m e n t s .

First, r e l o c a t i o n  e x p e n s e  l i a b i l i t y  p u r s u a n t  to the c o m m o n  

law rule is not a fee, term, or c o n d i t i o n  u n d e r  AS 4 2 . 0 5 . 2 5 1  that 

is s u b j e c t  to a b e n e f i t / b u r d e n  a n a l y s i s .  Second, the u t i l i t y ' s  

use of the r i g h t - o f - w a y  is s u b o r d i n a t e  to the m u n i c i p a l i t y ' s  

right to make i m p r o v e m e n t s  for the p u b l i c  h e a l t h  and safety.

Third, a u t i l i t y  that u t i l i z e s  r i g h t s - o f - w a y  of a m u n i c i p a l i t y  

r a t h e r  than p u r c h a s i n g  its own e a s e m e n t  must a n t i c i p a t e ,  as a 

no r m a l  o p e r a t i n g  cost, r e l o c a t i n g  its f a c i l i t i e s  w i t h i n  the 

r i g h t - o f - w a y  when the o w ner r e q u i r e s  it.
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Thus the r e l o c a t i o n  e x p e n s e s  are not " c a u s e d "  by the 

m u n i c i p a l i t y .  A u t i l i t y  must e x p e c t  them to o c c u r  u n d e r  the 

c i r c u  i s t a n c e s . This is p a r t i c u l a r l y  true when the u t i l i t y  has 

p l a c e d  f a c i l i t i e s  in the m i d d l e  of an u n i m p r o v e d  r i g h t - o f - w a y  

w i t h o u t  r e g a r d  for fu t u r e  d e v e l o p m e n t .  See R e c o r d  p a g e s  210 - 2 1 3 .  

If they are " c a u s e d "  by a n y t h i n g ,  r e l o c a t i o n  e x p e n s e s  are 

" c a u s e d "  by the u t i l i t y ' s  f a i l u r e  to a c q u i r e  its own p r i v a t e  

e a s e m e n t ,  or by s h o r t - s i g h t e d  l o c a t i o n  d e c i s i o n s .

The e r r o r  m a d e  here, in r e q u i r i n g  a c o r r e l a t i o n  b e t w e e n  any

fee and ac t u a l  r e l o c a t i o n  e x p e n s e s ,  is that the A P U C  has c o n f u s e d

the i s s u e  of a p p r o p r i a t e  fee r e c o v e r y  m e c h a n i s m s ,  a r a t e m a k i n g  

p o l i c y  m a t t e r ,  w i t h  the i s s u e  of l i a b i l i t y  for the r e l o c a t i o n  

e x p e n s e s ,  a q u e s t i o n  of law. The r e s u l t ,  r e q u i r i n g  p e r m i t  fees 

to be c o r r e l a t e d  to a c t u a l  r e l o c a t i o n  c o s t s  r a t h e r  than a 

r e a s o n a b l e  r e n t a l  rate, is t h e r e f o r e  e r r o n e o u s  as well.

C. E x i s t i n g  F r a n c h i s e  A g r e e m e n t s  That P r o v i d e  For A U t i l i t y  To 
Pay A N o n r e g u l o t o r y  Or O w n e r s h i p  P e r m i t  And F r a n c h i s e  Fee 
C a n n o t  Be D e c l a r e d  Vo i d  By The APUC.

The A P U C  O r d e r  a p p l i e s  the d e c i s i o n  to all e x i s t i n g  f r a n c h i s e  

a g r e e m e n t s  and p e r m i t s  b e t w e e n  u t i l i t i e s  and m u n i c i p a l i t i e s  that 

r e q u i r e  the u t i l i t y  to pay the m u n i c i p a l i t y  for the use of the 

r i g h t - o f - w a y .  R e c o r d  pa g e  312. (As o p p o s e d  to a r e g u l a t o r y  fee, 

w h i c h  is still a l l o w a b l e . )  These e x i s t i n g  a g r e e m e n t s  are

d e c l a r e d  void, and f u t u r e  a g r e e m e n t s  to that e f f e c t  are

p r o h i b i t e d .  The A P U C  r e l i e s  on B-C C a ble Co. v. City & B o r o u g h  of
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J u n e a u , 613 P . 2d 616 ( A l a s k a  1980) as a u t h o r i t y  that e x i s t i n g  

f r a n c h i s e  a g r e e m e n t s  are s u b j e c t  to A P U C  r e g u l a t i o n .  The 

r e l i a n c e  on B-C C a b l e , h o w e v e r ,  is m i s p l a c e d .

In B-C Cable a u t i l i t y  had a f r a n c h i s e  a g r e e m e n t  with the 

m u n i c i p a l i t y  that r e q u i r e d  the u t i l i t y  to pay a t hree p e r c e n t  

f r a n c h i s e  tax. A f t e r  the f r a n c h i s e  a g r e e m e n t  was e n t e L e d  into, 

the A P U C  Act was a d o p t e d  by the l e g i s l a t u r e .  The u t i l i t y  

d i s c o n t i n u e d  p a y m e n t  of the tax, c l a i m i n g  all f r a n c h i s e  

a g r e e m e n t s  were r e n d e r e d  i n v a l i d  by the l e g i s l a t u r e . ^  The 

m u n i c i p a l i t y  sued to c o l l e c t  its t h r e e  p e r c e n t  fees and p r e v a i l e d  

at trial.

On appeal, the A l a s k a  S u p r e m e  C o u r t  r e v i e w e d  the s c o p e  of 

the A P U C  Act, and p a r t i c u l a r l y  AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1 .  The 

u t i l i t y  c o n t e n d e d  that these s t a t u t e s  r e m o v e d  all r e g u l a t o r y  

a u t h o r i t y  ov e r  u t i l i t i e s  from m u n i c i p a l i t i e s  and p l a c e d  that 

a u t h o r i t y  with the A PUC, t h e r e b y  v o i d i n g  all e x i s t i n g  m u n i c i p a l  

franc h i s e  a g r e e m e n t s .  613 at 618. ( e m p h a s i s  added) The court 

d i s a g r e e d .  The c o u r t  i d e n t i f i e d  the f r a n c h i s e  fee in q u e s t i o n  as 

h a v i n g  two p u r p o s e s :  "That fee was o r i g i n a l l y  d e s i g n e d  to

c o m p e n s a t e  the city for the use of m u n i c i p a l  s t r e e t s  and for the 

cost of m u n i c i p a l  s u p e r v i s i o n  and r e g u l a t i o n . "  F o o t n o t e  4, 613 

at 618. The c o u r t ' s  r u l i n g  was that the A P U C  Act did not 

" . . . e i t h e r  e x p r e s s l y  or by c l e a r  i m p l i c a t i o n  n u l l i f y  the rights 

and l i a b i l i t i e s  of the p a r t i e s  u n d e r  the f r a n c h i s e

Order No. 7 is h a v i n g  the same a f f ect. The Ci t y  of Kenai has 
r e c e i v e d  n o t i c e  from a gas u t i l i t y  that it may not h o n o r  our 
f r a n c h i s e  tax due to the p o s s i b l e  e f f e c t  of O r d e r  No. 7.
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a g r e e m e n t s . . . , "  and t h e r e f o r e  the s t a t e ' s  g e n e r a l  s a v i n g  clause,

AS 0 1 . 1 0 . 0 1 0 ,  kept the f r a n c h i s e  a g r e e m e n t s  in force. 613 at 

619.

The a u t h o r i t y  of the A P U C  i d e n t i f i e d  and d e f i n e d  in B-C 

C able was a u t h o r i t y  to r e v i e w  the r e a s o n a b l e n e s s  of the am o u n t  of 

the use fee, not to a b o l i s h  it or d e c l a r e  su c h  fees void and 

u n r e a s o n a b l e  u n d e r  AS 4 2 . 0 5 . 2 5 1  as c o n t e n d e d  in the O r d e r  No. 7. 

The B-C C a ble d e c i s i o n  is in k e e p i n g  wi t h  -he G r e a t e r  A n c h o r a g e  

Area B o r o u g h  d e c i s i o n  that e x p l a i n s  the l i m i t e d  a d j u d i c a t o r y  

a u t h o r i t y  of the APUC. M u n i c i p a l i t i e s  are e x p r e s s l y  a l l o w e d  to 

c h a r g e  a fee u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  and that fee m a y  be for the use 

of r i g h t s - o f - w a y .  The A P U C  has e x c e e d e d  its a u t h o r i t y  o u t l i n e d  in 

t h e s e  c a s e s  by d e c l a r i n g  void all e x i s t i n g  or fu t u r e  f r a n c h i s e  

a g r e e m e n t s  w h i c h  p r o v i d e  for a u s e r  fee p a i d  by a u t i l i t y  to a 

m u n i c i p a l i t y  for the use of a r i g h t - o f - w a y .

VII

R e l o c a t i o n  E x p e n s e s  Are B u s i n e s s  E x p e n s e s ,
Not P u b l i c  I m p r o v e m e n t  C o n s t r u c t i o n  C o sts

The O r der a s s e r t s  that u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  are 

a cost of c o n s t r u c t i n g  p u b l i c  i m p r o v e m e n t s .  The A P U C  O r d e r  

c o n c l u d e s  that b u r d e n i n g  the u t i l i t y  w i t h  r e l o c a t i o n  e x p e n s e s  is 

u n r e a s o n a b l e  and d i s c r i m i n a t o r y  b e c a u s e  it s a d d l e s  r a t e p a y e r s  

with a d i s p r o p o r t i o n a t e  share of the co s t  of the p u b l i c  

i m p r o v e m e n t s .  R e c o r d  p a g e s  300-302.



The c o n s t r u c t i o n  of p u b l i c  i m p r o v e m e n t s  r e s u l t s  ~n c o s t s  to 

p r i v a t e  i n t e r e s t s  that are d i r e c t l y  r e l a t e d  to the p u b l i c  

i m p r o v e m e n t  c o n s t r u c t i o n ,  but are n o n e t h e l e s s  w i t h i n  the c l a s s  of 

d a m n u m  absque i n j u r i a  and are not c o n s i d e r e d  a cost of the p u b l i c  

c o n s t r u c t i o n  for the p u r p o s e  of c o m p e n s a t i o n .  See 2A N i c h o l s ,  

E m i n e n t  D o m a i n  §6.31; M c Q u i l l i n ' s  §32.38. The e x p e n s e  of 

r e l o c a t i n g  f a c i l i t i e s  is an e x p e n s e  the u t i l i t y  must a n t i c i p a t e  

when pu b l i c  c o n s t r u c t i o n  o c c urs.

Even w here a u t i l i t y  has a v e s t e d  right to use m u n i c i p a l  

r i g h t s - o f - w a y ,  the local g o v e r n m e n t ,  ab s e n t  s tate l e g i s l a t i o n  to 

the c o n t r a r y ,  is not d i v e s t e d  of the p o w e r  to i m p r o v e  the 

r i g h t - o f - w a y  for the g e n e r a l  w e l f a r e  o f  the c o m m u n i t y  and r e q u i r e  

the u t i l i t y  to r e l o c a t e  its f a c i l i t i e s  at its own e x p e n s e .  

M i c h i g a n  Bell T e l e p h o n e  Co. v. Ci t y  of D e t r o i t , 308 N . W . 2d 608 

(Mich. App. 1981). The .interest of the u t i l i t y  u n d e r  a right of 

use such as is g r a n t e d  u n o e r  AS 4 2 . 0 5 . 2 3 1  is a n c i l l a r y  to the 

p r i m a r y  i n t e r e s t  of the p u b l i c  in its r i g h t - o f - w a y ,  and is 

s u b o r d i n a t e  to the i n t e r e s t  of the p u b l i c .  V e r m o n t  Gas S y s t e m s ,  

Inc. v. City of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971). The 

r e l o c a t i o n  c o s t s  b o r n e  by the u t i l i t y  are in the n a t u r e  of a 

b u s i n e s s  loss. C o n n e c t i c u t  Ry & C. Co. v. New B r i t a i n  Redev.

C o m 1n . , 287 A . 2d 362 (Conn. 1971). As such, t h ese c o s t s  are 

p r o p e r l y  r e c o v e r e d  by a u t i l i t y  from all r a t e p a y e r s  t h r o u g h  

g e n e r a l  rates. AS 4 2 . 0 5 . 2 5 1  does not p r o v i d e  for a s u r c h a r g e  to 

co ver a b u s i n e s s  loss; only for a p e r m i t  fee. Since the
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r e l o c a t i o n  c o s t s  are a n t i c i p a t e d  b u s i n e s s  e x p e n s e s ,  they are not 

c o s t s  of p u b l i c  c o n s t r u c t i o n  d i s c r i m i n a t o r i l y  i m p o s e d  on the 

u t i l i t i e s  or t h e i r  r a t e p a y e r s .

C O N C L U S I O N

The A P U C  O r d e r  s h o u l d  be i n v a l i d a t e d  as to part 3, Re c o r d  

page 319, b e c a u s e  the AP U C  l a c k s  j u r i s d i c t i o n  to a d j u d i c a t e  the 

i s s u e s  s u r r o u n d i n g  the v a l i d i t y  of the c o m m o n  law rule. If the 

C o u r t  c o n c l u d e s  that the A P U C  has such j u r i s d i c t i o n ,  the O r d e r  

sho u l d  be i n v a l i d a t e d  b e c a u s e  the c o m m o n  l a w  rule can only be 

m o d i f i e d  by the e x p r e s s  d i r e c t i v e  o f  the L e g i s l a t u r e  or C o u r t s  

and no such m o d i f i c a t i o n  has t a ken place. If the C o urt c o n c l u d e s  

that the c o m m o n  law rule can be m o d i f i e d  t h r o u g h  i m p l i c a t i o n ,  the 

O r d e r  s h o u l d  be i n v a l i d a t e d  b e c a u s e  the c o m m o n  law rule has not 

been i m p l i e d l y  m o d i f i e d  in Alas k a .

' If the C o urt c o n c l u d e s  that the c o m m o n  l a w  rule has not been 

m o d i f i e d  by j u d i c i a l  d e c i s i o n  or the l e g i s l a t u r e ,  the O rder 

s h o u l d  be i n v a l i d a t e d  b e c a u s e  the A P U C  l a c k s  a u t h o r i t y  to 

e x p r e s s l y  m o d i f y  the c o m m o n  law ru l e  on its own. The A P U C  has 

e x c e e d e d  its a u t h o r i t y  u n d e r  AS 4 2 . 0 3 . 2 5 1 ,  and in a d d i t i o n  to 

i n v a l i d a t i n g  the Order, A p p e l l a n t  r e q u e s t s  that this Court give

48



p r o p e r  c o n s t r u c t i o n  to that s t a t u t e  and to the i s s u e s  of law 

r a i s e d  by A p p e l l a n t .

D ATED: T h i s ________ day o f _____________________________ , 1985.



M U N I C I P A L I T Y  O F  A N C H O R A G E
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D A T E : F e b r u a r y  12, 1987

C h i p  D e n n e r l e i n ,  D i r e c t o r  of I n t e r g o v e r n m e n t a l  A f f i a r s

L '*
J. D a v i d  N o r t o n ,  M u n i c i p a l  E n g i n e e r ,  DPW

S U B J E C T :  U T I L I T Y  R E L O C A T I O N  C O S T S  A M E N D I N G  S E C T I O N  7
A S . 2 9 . 3 5 . 0 1 0

F o l l o w i n g  are the c o m m e n t s  of P u b l i c  W o r k s  E n g i n e e r i n g  D i v i s i o n  
o n  the p r o p o s e d  a m e n d m e n t s  to S e c t i o n  7 A S . 2 9 . 3 5 . 0 1 0  U t i l i t y
R e l o c a t i o n s  Costs.

1. The c o n d i t i o n s  o f  p a r a g r a p h  (a) i n d i c a t e  that, s i n c e  
A n c h o r a g e  M u n i c i p a l  O r d i n a n c e s  c u r r e n t l y  p r o v i d e  for 
p e r m i t t i n g  p r o c e d u r e s  a n d  r e s p o n s i b i l i t y  for u t i l i t y  
r e l o c a t i o n  co s t s ,  the p r o p o s e d  s t a t u e  w o u l d  h a v e  m i n i­
mal e f f e c t  on the m a n n e r  in w h i c h  s u c h  r e s p o n s i b i l i t y  
is now a s s i g n e d .

2. "The c o s t  o f  r e l o c a t i n g  o r  r e m o v i n g  the u t i l i t y  s h a l l
be b o r n e  b y  the i m p r o v e m e n t  p r o j e c t  if the u t i l i t y  w a s  
p l a c e d  w i t h i n  a t w o - f o o t  h o r i z o n t a l  l o c a t i o n  s p e c i f i e d  
by p e r m i t  i s s u e d  b y  the M u n i c i p a l i t y . "  If th i s  p r o v i­
sion is to be i n t e r p r e t e d  as a l l o w i n g  a t o t a l  o f  f o u r  
feet of h o r i z o n t a l  l e e w a y ,  th e n  it s h o u l d  b e  c h a n g e d  to 
read, " . . . o n e  f o o t  h o r i z o n t a l  t o l e r a n c e  e i t h e r  s i d e  of 
the a s s i g n e d  u t i l i t y  i n s t a l l a t i o n  c e n t e r l i n e . . . . "

3. C o n s i d e r a t i o n  s h o u l d  be g i v e n  to the c o n c e p t  of E x p i r e d
S e r v i c e  Life, a s y s t e m  u s e d  b y  A l a s k a  D O T / P F  w h i c h  p r o­
vid e s  th a t  the u t i l i t y  p a r t i c i p a t e s  in a p o r t i o n  o f  the 
co s t  of r e l o c a t i n g  f a c i l i t i e s  o n e  m i l e  o r  g r e a t e r  in 
l e n g t h  w h e n  r e l o c a t i o n  w i l l  g i v e  the u t i l i t y  the e f f e c t  
of e x t e n d e d  life.

4. It is o u r  f e e l i n g  th a t  w h e n  a p r o j e c t  is in a g r a n d­
fat h e r e d  a r e a  a n d  i n v o l v e s  r e l o c a t i n g  a u t i l i t y  h a v i n g  
a r e a s o n a b l e  a m o u n t  o f  e x p e c t e d  r e m a i n i n g  l i fe, t h a t  
the p r o j e c t  b u d g e t  s h o u l d  c o v e r  the r e l o c a t i o n  c o s t s  
w i t h  c r e d i t s  a p p l i e d  for d e s i g n  a n d  b e t t e r m e n t  o f  the 
facility.

5. In r e g a r d s  to n e w  p l a c e m e n t  of u t i l i t i e s ,  w e  feel t h a t
S e c t i o n  2 9 . 3 5 . 0 6 1  (a) of  t h i s  p r o p o s e d  a m e n d m e n t  a l l o w s  
us the l a t i t u d e  w e  h a v e  n e e d e d  in the p a s t  to r e q u i r e  
the u t i l i t i e s  to b e a r  the c o s t  of a n y  n e c e s s a r y  
c o n s t r u c t i o n .

J D N / P H / c l g
1 / j d n / 3 5 0

cc: R. R. Mann
S u s a n  M e t c a l f
J o h n  O l n e s
G e n e  G r e e n
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COMMENTS ON SB 155/MB 155

The Alaska Telephone Association Board of Directors on March 11, 1987, 

voted unanimously to support this legislation. It did so because we 

believe the bill sets a fair requirement on municipalities and also 

gives them an incentive to consider the full cost of a construction 

project before deciding to-go ahead with it.

Fairness

The provisions of this legislation come into effect when a municipality 

decides to take an action that requires the relocation of the facilities 

of a utility within a municipal right of way. Typically, this means 

the locality decides to widen a road, relocate a road, or abandon a right 

of way to construct a municipal building, or for some other municipal 

purpose. Usually the utility had no plans to move its facilities. In the 

case of our members, these facilities are usually:a pole line, buried line, 

or cable vault. When the municipality decides that the utility line must be 

moved,, it-creates a cost for the utility that the utility would not/incur at 

that time otherwise. Fairness requires that the cost causer pay th' cost it 

creates. This legislation requires that.

•; This legislation is also sensitive to concerns that a utility may have its 

facilities upgraded at municipal expense, by providing for certain offsets.

It also exempts payment for utility facilities that are not located within a 

reasonable distance of where plans say they should be. And it allows a 

municipality to order a facility moved, and to take action to dispose of it 

if the utility ordered to move it fails to do so in a reasonable time.

Our members are not enthusiastic about these provisions, but accept them as



limitations to add a "comfort zone" for municipalities.

One other point on fairness. The State Department of Transportation and 

Public Facilities currently pays utilities, including municipalities, for 

relocation of their facilities required by state construction projects.

Full Cost

Our second reason to support .this legislation is that it provides an 

incentive for a municipality to consider the full costs of its-actions.

By requiring a municipality to pay for the utility relocation costs of 

its actions, it forces the municipality to consider that cost. In some 

cases, that cost is a very important cost component of the project.

If Legislation Not Adopted

What happens if this legislation is not adopted? Unless a municipality 

volunteers to pay, a utility must pay to relocate its facilities when 

a municipality has a construction project in the works that will require it.

That cost is passed on to the rate payer as an allowable expense. If the 

utility's rate payers were also all residents of the municipality, then it 

could be argued that the money is simply coming out of a.•.different pocket of

the same person. But the utility's rate payers and the municipality's

residents are almost never the same group. And the financial..considerations 

are almost never the same. The municipality will probably pay for the project 

with bonding or a grant. To the extent the project is paid for by taxes, either

fully at the time or over time.through bonding, the resident does not pay

the full cost since the resident's taxes are deductible on the federal tax return. 

In short, if the utility relocation costs are paid.for by the municipality, 

the resident is very unlikely to pay the full cost. On the other hand, if the 

utility must pay, the full cost is added to the expenses of the utility 

and the customers must pay not only the relocation costs, but a rate of return



on the investment if appropriate, and any interest costs of borrowing.

In short, the cost to residents of the state if the municipality pays 

for utility relocation costs is, in almost every case, likely to be 

less, and in most cases much less, than if the utility pays.

Finally, a word about the telephone industry in Alaska. This bill is 

not a case of Alaskans subsidizing the utility'relocation costs of large 

national firms. Of the 20 local exchange companies in Alaska that are 

members ofATA, three are municipally owned, seven are Alaskan cooperatives, 

six are private Alaskan small businesses, one is a small business located 

in the State of Washington, two arc subsidiaries of PTI, a large concern 

located in the State of Washington, and only one is a subsidiary of a large 

national holding company.

Summary

In summary, the Alaska Telephone Association supports the adoption of 

SB 155/HB 155 this legislation session, because it believes it is in 

the best interest of Alaskans, and because fairness requires it.
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April 2, 1987

MEMORANDUM

TO: Senator Arliss Sturgulewski, Chair

Members of the Senate Community and Regional Affairs Committee

FROM: Scott T ^ B u r g e ^ s ,'^cecStive Director (£p^>

SUBJECT: SB 155 - Relocation of Utility Facilities

The Alaska Municipal League is opposed to SB 155 and shifting the cost of 

relocating utility facilities in connection with municipal construction in 

rights-of-way from the utility company to the municipality. The AML has 

opposed this effort every year similar legislation has been introduced 

into the Legislature; mos t  recently, SB 67 in the 13th Legislature. The 

legislation, if passed, wo u l d  deviate from common and case law.

The AML's 1987 Policy Statement was most recently revised and adopted by 

the membership, representing 124 municipalities, at their annual meeting 

in Juneau last November. On page 17 of the Policy Statement, it states 

the following:

Utility Relocation Costs: The League opposes any effort to shift to

municipalities the cost of all non-municipal, utility relocation 

within existing rights-of-way associated with municipal street work.

As 12 McQuillan, Municipal Corpor a t i o n s , Section 34.74 on page 133 states:

The fundamental common-law right applicable to franchises in streets 

is that the utility company must relocate its facilities in public 

streets when changes are required by public necessity. Accordingly, 

it is generally held that the municipality may require a change in

the location of pipes or other underground facilities of the grantee

of a franchise, where public convenience or security require it,

even at the grantee's own expense, and even in the face of a protest 

by a consumer. It makes no difference whether the surface or

subsurface of streets is involved.

The common law rule referenced above can be modified by legislative action 

or contract agreement between the municipality and the utility company. 

The League urges the Legislature not to change common law and practice, 

and, instead, leave the matters addressed in this bill to local officials 

to work out with local utilities in the best interest of the local public.

M EMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNT IES
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Municipal rights-of-way are first and foremost for transportation and 

roads. As a secondary use, utility companies have a right to use the 

rights-of-way as utility corridors. Such use is in lieu of the utility 

having to purchase their own rights-of-way, and is usually free or with a 

minimum permit fee in the larger municipalities. However, the use of the 

right-of-way for little or no cost is with the understanding that the 

utility will relocate their facilities, if rocpcoary, to accommodate road 

improvements, unless provided for differently in individual ordinances or 

franchise agreements between municipal and utility companies.

The proposed legislation does net distinguish between private, for-profit, 

investor-owned utilities and non-profit and REA utilities, nor between the 

regulated, essential utilities such as gas and electrical on one hand and 

the unregulated, unessential utilities such as cable television on the 

other. The potential cost of relocating utilities for the utility com­

panies is just the cost of doing business, counter- balanced by the 

savings of not having to buy the rights-of-way from a land owner. Utility 

companies have always known upfront that they could potentially incur 

relocation costs in the event that road improvements are necessary. Any 

change in this by the Legislature is an intrusion into the local authority 

of the municipalities and their road powers.

Shifting the cost of utility relocation, as proposed in this bill, would 

shift the cost from the race payer to the taxpayer. The additional cost 

m ay mean that necessary road improvements, necessary for public safety, 

m ay be delayed or simply not done given limited road construction dollars. 

This is especially true for local improvement districts and for boroughs 

with limited road powers and road service areas with limited dollars 

available.

The situation is also different than it is with state road construction. 

The State owns its rights-of-way in fee simple. They have complete 

control over their roads and can prohibit their use by utility companies. 

Municipalities cannot. The State Department of Transportation also 

operates with a large professional staff which is capable of supervising 

the permitting, planning, and installation of utilities in their roadways, 

including requiring "as-builts" of ■'he facilities installed. Many 

municipalities do not require permits or fees or have tight controls over 

the utility compcinies and where ard h ow they placed their utilities in the 

rights-of-way. And why should they build such expensive bureaucracies 

when it is common understanding that the utility will be responsible for 

relocating their facilities if necessary? Finally, the State of Alaska 

gets much of its highway improvement funds from the federal government. 

Therefore, it can build the cost of relocating utilities into the cost of 

the project and shift the costs to largely, third party, non-resident 

taxpayers.

In addition to the general argument that the legislation would 

inappropriately shift the cost of relocating utility facilities to the 

municipalities, the change from common law and past practice is made even 

more onerous in that such a change and the impact would be retroactive. 

Under Section 2 o l  the bill with the proposed added language of AS

29.35.075 (b)(2), the municipalities would be penalized for following the 

laws in place; i.e., many municipalities have allowed utilities to place
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their facilities in the rights-of-way without charge or without permits 

because the understanding and law required the utility company to bear the 

responsibility and cost to move them if necessary. Under the language of 

this section, if there is no permit system, the municipality would p ay the 

cost of relocation.

One final point is relevant, again, only if you accept the basic concept 

of the bill, and we do not. Whil'i the cost to the municipality for 

relocating the utility facilities is discounted for upgrades and salvage 

value in subsection (d) of the bill, "useful remain life" is not. If the 

municipality is required to pay for the cost of relocating the facility, 

it should have have to pay for brand new equipment if it has limited 

remaining life left; e.g., the telephone pole is old and rotting and would 

have had to be replaced in a year even if the municipality were not making 

road improvements which require their removal.

Again, the A ML is opposed to SB 155 and shifting the cost of utility 

relocation from the utility company to the municipality and the general 

t a x p a y e r s .

SAB:phi
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A p r i l  2, 1987

P. 0 . BOX V 
JUNEAU, ALASKA 99811 

(9071 465-4989

RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of  

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  o f  r o a d  or  

o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  o f  t h i s  b i l l  h a v e  b e e n  in  t h e  l e g  JJLa t u  e for 

a t  l e a s t  f i v e  ye a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  at  t h e  h e a r i n g  today.

I t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  o f  c o m m i t t e e  

t o d a y ,  b u t  rather, a f t e r  a l l  t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  in  t h e  n e a r  futu r e .

I n c l u d e d  in t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

a mendments, f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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M arch 30, 1987

Linda Anderson 
FNSB Liaison 
130 Seward St», Rm 304 
Juneau, AK 99801

Dear Ms, Anderson:

SUBJECTS SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance,11:

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality.":

"The cost shall not exceed the approved estimate unless agreed 
to by the municipality."

3. Remove the word "municipal" from page 2, line 1,

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W A S  m  C.0M,J>|(6‘VC4i. UJliV) tW/{
"and Che facility .dts* located all applicable
codea, regulations, and statutes at the time of its 
installation."
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I will immediately follow up thaas suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter.

Sincerely,

Clark R. Milne 
Manager
Division of Civil Engineering

cc: Pat Walsh, Special Assistant to the Mayor, FNSB

cm8-141



★  Fairbanks North Star Borough
'J09 Pioneer Road • P.O. Box 1267 • Fairbanks, Alaska 99707 • 907/452-4761

TO:

M E M O R A N D U M

Dick JackBon, Administrator Director

THROUGH: Neil Kersten, Public Works Director

FROM: Clark Milne, Manager, Civil Engineering Division

DATE: March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB 155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my letter which suggested changeB to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremoBt concern is that our FNSB utility permit system 
is quite young, having only been instituted on July 1, 1985, Thus, 
the majority of all utilities metalled in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29.35.075.(b)2 will probably be in effect 
the majority of the time, Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best interests, 
at least so far as the unrestricted wording of (b}2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, It is due to a past failure of 
the utility to install the service line or facility properly in the 
firHt place. This includes both aerial crossings that are too low, 
buried lineB that are too shallow, and utility poles that intrude too 
closely to the existing road shoulders so that necessary road widening 
(within the right-of-way) requires the relocation of an existing pole. 
To require us to pay for these oversights, under-deBigns, and 
inappropriate installations by the utility firms seemc unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e, to Che standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of this type of facility that 
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It is our practice, and is supported by the common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.
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Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We
have found that all too often a utility placed a line too shallowly in
the right-of-way and a new road project thus uncovers and interferes
with it, Again, national electric code requires that any power or
telephone line must be burled at least 30" under the ground surface,
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over! Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface— thus, the road interference with minor improvements to the 
roadway,

1^ both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact: 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation were SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March 
30. The first item deals with my concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or .relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility is a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB155 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeded, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 
reasons.

Item no. 3 was requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.
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Item no. 4 addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the utility's concern, problem and expense, not 
ours.

Item no. 5 deals with my concern that the existing FNSB utility permit 
aystem applies only to those rights-of-way within recognized road 
service areas, The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities," which would eliminate the 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because thv permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our traneportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
f o l l o w  goo d  praofcioo and tho" a p p l i c a b l e  codco, rogulafciono and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations we find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the most just and fair dividing line when faced with paying for 
a utility relocation or not. 1 agree with the concept that If a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes within the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility’s point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common eensa of justice 
Inherent in having to pay for their own mistakes of the past,

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-143
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POUCYON
BU ILD IN G S , S T R U C T U R ES  k IM PROVEM ENTS

ACOUKEWM.
MiwraniH

otnSu: improvements. The Uniform Act 
requires that such tenant receive 
cjmpalttation tor "any ..a.Uift bblldingg 
structures, or improvements. TfiaTfenant 
trtfi'H "0LtT"trtrnip4nsat"ion even if Jhe 
lease requires the tenant to remtfve any 
buildings\structuraa, or improjjramanta 
at tha a n d V f  the lease term.

Any buii\ing, structure, ,/$r other 
improvement ’X i c h  would be considered to 
be real propeuy if owned by the owner 
of the real preparty on which it is 
located shall Be considered to be real 
property for acqbisition^iurpesas. 
Acquisition frora\the tejjfent-owner shall 
follow the same 
owner.

ocadurea as for a fee

■Just compensatl 
improvement Is the
ixaprovamen t conis ila

fj^_a— Lanant^awn ed 
fount which the 
jag to tha fair

market value qf thqywhole property or
its removal value,/ 
Removal value I T g bne^
salvage value.

y e r I s  greater.
t o  h a " " " 1 111

the

The terjy''«^ajUa_yalueii means 
the prffiAhf* pr-i&m. of an
itam7~gf offeraifor sale on the 
condition that It w u l  be 
removyed from thAoroperty at 
buyer’s expense, following a 
rea/onable periodeof time to 
find a parson buying with 
knowledge of the u m i  and 
purposes for which \t is 
paptable and capable of baing 
lsed, including separate use of 

^serviceable component^ and scrap 
when there ii no reasonable 
prospect of sale excepe on that 
basis.

The contributory value crisists 
ofi ----------- -------

1. Tha value in place of 
building, structure, ot 
other improvement, tha 
present use of which is %he

2.'

highest and best use of t\ 
land to be acquired, fogj 
remaining economic liTS7or

.The interim use valueXf a 
suilding, structure,Ane 
^ther improvement, m a  
resent use of whirfi is not 

tne projected highest and 
beat use of the Sand to be 
acquired, for ai5pecified 
intocim time pWriod longer
khanlfcha eomAiytina fcaifm o£
the Ibase (interim use value 
inclules the/present worth 
of the\salv^ge value of tha 
butldinfes, Jetrueturas, or 
other iltpdovamants at the 
end of zb£ interim time 
period) ;jfor

3. The va 
builHLpgT 
other/imp: 
p rese n t  us 
the / i g h c a  
the/land T  
thy  r e m a i n l 

laa.plug

place of a 
tructurer 
vement,

xytr 
the

of which is not 
and heet naa of 
be acquired, for 

rfli afc-tha ~ 
r wnrth trfi its
at the and of

__Np p a ; 
tenant-yvn

~jm 11» a a »

it shall be njdc to a
f o r  any. imprBvemennt8

tenant-ovAer, 
'onaideration toV 
ssigns, transfers 

to tha acquiring a
the-.tLenant-owner'a 
and interest in theH'improV&nrent

jhe payment, 
and releases 
ncy ftll of 
Ignt, tltTa,

The owner of tht 
property on whicl 
improvement is l| 
disclaims all ini 
tha improvement;

in the d u plicating 
cxunna naa tion othai 
au-rhe-g4&ed_ by l a w .

real
the 

icated 
rest in 
,nd

[ot result 
-of any 
laa

This pr o v i s i o n ahall not bel 
Forts trued to deprive the t e n a n t « w n a r  of 
b y  rights to reject payment u nder this 

^provision and to obtain payment » r  such 
p r o p er t y  interests in accor d a n ce  with 
o ther a p p l i c a b l e  law.

14-lLUtfflv Hi ioMtfon m d  
A ^ M a f l w T *

Historically, it has been in the 
public T n b c r e a t  for public u t i l ity 
f a c i l i t l eil to uay and occubv .the 
gittht-ot-way o f p u K T i r  taada.apd-- 
s t r e e t s . _ Thi s  is- e s p e c i a l l y  the case on
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l ocal roads a n d  stre e t s  that primarily 
provide a land a a r vl c e  f u n ction to 
a b u t t i n g  reaidants, aa w a l l  as on 
c o n v e ntional h i g h w a y s  that serve a 
c o m b i n a t i o n  of local, State, and 
regional traffic needa. .This practice 
jiaa generally b ean f ollowernafclonufiff 
qlnca -Eha aarfy ..forma H  on n F H H -Hi-ty-qnd 
h i g h w a y  tra ns p o r t a t i on n e t w o rks. Over 

"~"inany years, it ha s  pr o v e n  to offer the 
m o a t  feasible, economic, and reliable 
solution for tran s p o r t i n g people, goods, 
a nd public s e rv i c e  c o m m o d i t i e s  (water, 
e lectricity, c o m m u n i ca t i o n s ,  gas, oil, 
etc.;, a l l  of w h i c h  ar e vital to the 
general welfare, safety, health, end 
wel l being' of o u r  citizens. To have 
done o t herwise w o u l d  h a v e  r eq u i r e d  a 
tremendoue increase in the a cquisition 
of a d d i t i o n a l  r i g h t - o f - w a y  for utility 
purposes alone, T h i s  c ould have also 
resul t e d  in s i g n i f i c a n t  a d d e d  costs to 
be borne by tha u t i l i t y  consumers 
through i n creased rates for u t i l it y  
services so provided.

Under the practice of jointly u s i ng 
a common rigRTl-of-WAy, there are two 
broad areao or conc e r n  to Highway and

'util i t y  o f f i c x a m  a n ^ e .  . F ir s t  la the 
cost or relocating, r e p l acing, or 
g q i l H t l n g  utlllfcy r a c i i i tlea that fall 
fTT. LllB US 111 Uf  >V \ mprpirm'.
iigjrt1 uru

Keloc a a n d  Ad His tments.
_ed'CTd, lfl'tttt insta l l a t i o n  oi utility 
facilities along or across h i g h w a y 
r i g h t-of-way and tha ma nn e r  in w hich 
they oc c u p y  and jointly use such 
right-of-way, commo n l y  r e f e r r e d  to as 
the Accom m o d a t io n  of U t i l i t ies.

■Efcderal-aid fu nds mav parf.lr.ina-r.e_ in 
r e locating u t i l l t i aa d i a p l ^ a d  hy « 

'■jropoaed~hij>Hway~pro1act w h e n  car.tajn 
conditions have been m e t.

£ J U & t  of all, you should cheeky with 
the S tate h ighw a y  department tp be sure 
you are in c ompliance with the 
a p p r op r i a t e  State p r o c e d u r e s.

If the HVP only
the owner of the land and are not 
s erving some as p e c t of the "public then 
rthev would treated u n d e r  n o r m al 
a r . q u i a i . d n  w .  H  i i i H M n s o - a
prnpafty-

w hen i t is d e t er m i n e d  that the 
u t i l i t y  is in fact serv i n g  the "public," 
the next step is to det er m i n e  AtaiflQaf 
the u t i l it y  a d j u s tm e n t s  are potentially 

yi h 1 r ? nr i. l i i m  i.-i i"rt pmrarro.— nr 
general, F e d e r a l - e i d  funds m a v 
D arMf.l.pa.gg"ld the coats nf . ^ riiustlna 
u t ilities w h e r e :

*  the utility has a legal
c o m p e n s a b le  Interest in its

iresent location bv reas o n . o f  
iQlding a fee or TnT¥*TGTrT7n ^  

5 a a l  property; or
■■ ■ -  —  j

£

* the State is a u thorized by 

ataSusa tti.paiLEnr rna ugiJCIty 
adjustment; or

* the util i ty  la owned bv a 
gfly r r n i r a n o .U m i l .t, is within
puSltq p j f t h cfiTHTtTir
governmental, unit is not 
required by law or agre e m e n t  to 
relocate its facilities.

._If. a ft e r  the above is satisfied, it 
is d e t e r m i n e d  that the new rl p h t s - o f - w a y 
are requ i r e d fnr r h a - u J i T I t y . there""arg 
two options a v ailable for obt a i n i ng  the 
right-of-way. First, the utlllfrv may 
obtain the r e p l a cement: H  <rh-»nfl»Mav and 
J^e r e imbursed for its coats. The second
T T ~ V W P  the t-n hfl rrha
r a s p o n s i ble partv for o b t a in i n g  the 
ri|ht-ai!-w*y. This needs to be covered 
as part of the u t i li t y  r e location 
agreement b e t w e e n  the h i g h w a y agency and 
the public u t i l i t y  a p p ro v e d  by the FHWA 
Division Office. Wh ea a — tha H i ghway 
agency, .in c h L a l a l a g  tha-raplecement 
r i a h t s - o f - w a v. the provisions of the 
U n i f o r m  Act will apply. K - t h e ,  
a greement calls for the u t i l ity to 
■provide- tha - y.igh t s - e t-^'gy-r -frh e.ifa±fnrm 
\ct does not apply.

1 4 .g \ J o in t  Dew toflm ant/M ultfp le  U s e

Highway joint davelopment/muifbipla 
use projects have b een c a r r i e d ^ u t  for 
many purposes, but the b a s i c V o j e c t i v e s  
have been Rs achieve b e ttei^Compati- 
bility betwffkn the h i g h w a j y S n d  its 
e n v i r o n m e n t  to obtairurmaximum 
benefits from s)ha use o^ri n c r e a s in g l y  
scarce right-ofX'ay.

Joint develo p m e nt  A u i t i p l e  use projects 
can have a major influence on highway 
location and d e si g ^ T \ t f o n - h i g h w a y  
a c t i vi t i e s  such a #  h o m i n g ,  business 
activities, parkJrig, a n &  r ecreation can 
be locatad in the airspace above or 
below the high w ay  or on la^d a d j acent to 
the highway. /Th e  designs fVr both the 
h ighw a y  and tfle n o n - h i g h w a y  YLeraents 
must be developed in close c oV r dinAtion 
an d  with a ^ v l a w  toward a c h ieving 
e s t h e t i c  Jformony, safety, over a ll  
e c o n o m y j ^ a n d  c o m p a t i b i l i t y  w i t h \ h a  
a d j o i n i n g  neighborhood,

)int d e v e l o p m e n t / m u l t i p l e  use\. 
appjfi.es not only to c o o p e r a t iv e  p l a c i n g  
bjythe high wa y  and the n o n - h i gh w a y  
fancies, but also involves concern ffcr 
Jnd use beyond the immediate highway; 

fig h t - o f- w a y . Tha intent is to

41



Vi
March 30, 1984

ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907)276-3235

TO: All House Members

&FROM: David Hutchens A J s tts * '

SUBJECT: CS for CS for SB 67 (Rules) -
\Je/^| b  S S l S T S -

Eventually the House will get to its Daily Calendar for 3-
29. When that time comes, please support SB67.

This bill provides for reimburisement by municipalities pf 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipa l i t i e s  have in 
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some m u nicipalities are now 
refusing to participate in these r e l o c a t i o n  expenses, and we see 
a growing trend in that direction.

the munic
These relocation expenses should p r o p e r l y  be pa id f o r by, 
cipalities as a p a r t .  of the road project. E ^ s o m e ^ E a e e s ^

making. The munici p a l i t y  considers 
project, but only part of its costs.

t f i atf T H t i  e~cos t v q F T H c s ' /  
ion s "* in ,;’dec i s'ion 

all the benefits of the road

The problem to the utilities' c p n sumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

  .j«— »rir-Tpr~*p~‘— t.- ,l-vtrvrr,r'
the .'...utility IfnesJ” were .there „ first. * 

example, has b e t w e e n  lOO and 200 miles of
in m a n y ^ j  

Chugach Electric", 
line which were installed before there w e r e  adjacent roads, before 
there was any formal permit or easement process, and in some 
cases before those areas were within m u n i c i p a l  boundaries. It 
would be extremely unfair for them n o w  to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many ca s e s  they are not the same

DEMOCRACY IN A C TIO N



people. For example, the City of Kenai is one of those 
municipalities which refuses to pay. They are one of several 
communities within the service area of Homer Electric Association. 
When the city of Kenai refuses to pay, the result is to transfer 
part of the cost of City of Kenai road projects to residents of 
the other communities throughout the H E A  service area.

In the interest of simple fairness, please vote for SB 
67. The cost causer should be the cost payer.

\
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ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.
237 E . F IREW EED  LA N E  • SU ITE  301 

A N CH O RA G E , A LASKA  99503 • (907) 276-3235

M a r c h  3, 1 9 8 7

R e p r e s e n t a t i v e  B e t t e  C a t o  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  C a t o :

T h a n k  y o u  f o r  i n t r o d u c i n g  H B  1 5 5 . "  ISS’"'

I n  r e g a r d  t o  t h e  r e l o c a t i o n  o f  u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  a 

m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t ,  t h i s  l e g i s l a t i o n  w o u l d  c l a r i f y  t h e  

l a w  a s  t o  w h e n  t h e  u t i l i t y  p a y s  a n d  w h e n  t h e  m u n i c i p a l i t y  p a y s .  I f  

t h e r e  i s  a w r i t t e n  a g r e e m e n t  o n  t h e s e  m a t t e r s  b e t w e e n  t h e  p a r t i e s ,  

t h a t  a g r e e m e n t  w o u l d  g o v e r n .  I f  t h e r e  i s  n o t  a w r i t t e n  a g r e e m e n t  o n  

a l l o c a t i o n  o f  c o s t s ,  t h e  m u n i c i p a l i t y  w o u l d  p a y  i f  t h e  u t i l i t y  

f a c i l i t y  i s  p r o p e r l y  l o c a t e d  u n d e r  a p e r m i t  o r  i f  t h e  u t i l i t y  

f a c i l i t y  w a s  i n s t a l l e d  b e f o r e  t h e  m u n i c i p a l i t y  p e r m i t  s y s t e m  a p p l i e d  

t o  t h e  c o n s t r u c t i o n  o f  t h e  f a c i l i t y  i n  q u e s t i o n  i n  q u e s t i o n .

T h e  e f f e c t  o f  a l l  t h i s  i s  t o  r e s o l v e  a l o n g - s t a n d i n g  d i s p u t e  b y  

p r o t e c t i n g  t h e  u t i l i t y  i n v e s t m e n t  i n  e x i s t i n g  f a c i l i t i e s .  I t  w i l l  

r e q u i r e  m u n i c i p a l i t i e s  i n  s o m e  c a s e s  t o  i n c l u d e  u t i l i t y  r e l o c a t i o n  

c o s t s  i n  t h e  c o s t  o f  m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t s  w h i c h  w o u l d  

o t h e r w i s e  b e  i n  d i s p u t e  b e t w e e n  t h e  p a r t i e s .

B y  m i k i n g  t h e s e  u t i l i t y  r e l o c a t i o n  c o s t s  a  p a r t  o f  t h e  c o s t  o f  t h e  

h i g h w a y  p r o j e c t ,  t h e  l o c a l  u t i l i t y  r a t e  p a y e r  i s  r e l i e v e d  o f  t h i s  

b u r d e n .  I n  m o s t  c a s e s  a S t a t e  o r  f e d e r a l  g r a n t  i s  t h e  f u n d i n g  s o u r c e  

f o r  t h e  r o a d  p r o j e c t .  I n  t h o s e  c a s e s ,  t h e s e  r e l o c a t i o n  c o s t s  w o u l d  

b e  t r a n s f e r r e d  t o  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t .

In  s o m e  c a s e s  t h e  e x p e n s e  w i l l  b e  a s s u m e d  b y  t h e  m u n i c i a p l i t y .  W h e n  

t h i s  e x p e n s e  i s  t r a n s f e r r e d  f r o m  t h e  l o c a l  u t i l i t y  r a t e  p a y e r  t o  t h e  

l o c a l  m u n i c i p a l  t a x p a y e r ,  t h e r e  i s  n o  n e t  c h a n g e  f o r  r e s i d e n t s  w h o  

a r e  i n  b o t h  r o l e s .  H o w e v e r ,  a u t i l i t y ' s  c o n s u m e r s  a n d  t h e  

m u n i c i p a l i t y ' s  t a x p a y e r s  a r e  n o t  a l w a y s  t h e  s a m e  p e o p l e .  F a i r n e s s  

r e q u i r e s  t h a t  i f  a m u n i c i p a l  p r o j e c t  c a u s e s  t h e  c o s t  o f  r e l o c a t i n g

DEMOCRACY IN ACTION
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231 W EVERGREEN AVE 
PALMER. ALASKA 99645

C I T Y  OF  P A L M E R

Phone |907| 745-3271

A HOME RULE CITY

March 24, 1987

The Honorable Mike Szymanski 

Senator
State of Alaska 
Box V

Juneau, Alaska 99811

RE: HB 155 Utility Relocation

Dear Senator Szymanski,

Like so many things, if you don't succeed at first, try, try again, and 

HB 155 Utility Relocation is a good example of this.

For the past two Legislative Sessions, the question of utility relocation 

responsibility has been presented to the legislators for consideration which 

if enacted would place an undue burden on the local political entities.

The problems which confront the City of Palmer are not unique to our city 

alrne but other cities and boroughs within the State where the utilities 
are not municipally-owned.

Even though the City of Palmer has had a permitting system in effect since 

1981, we find during reconstruction of streets and underground utilities, 

the permit allocation of right-of-way use has not been followed as specified. 

Naturally, the utility has to bear the relocation cost as a part of the 
agreement signed. However, our biggest problems are the utilities installed 
prior to our permitting system. Those utilities meander all over the right-of-way 
at varying depths. By grand-fathering ALL previously installed utilities 
gives the utilities a free ride for their errors at taxpayers expense.
The utilities are not accountable for their mistakes which is wrong. Even 
worse is to allow a two (2) foot horizontal error in the utility placement.
This is impossible to live with. Our utility permit requires the utility 
to be placed within a 0-5 foot area from the property line, no more, no 
less. If a utility cannot be placed in a five (5) foot area, then something 
is wrong.

Using our adopted design for a collector street, the width is 44 feet back-of-curb 
to back-of-curb without sidewalks. Using a 60 foot right-of-way, this utility 
corridor becomes very important if each utility uses their share properly 

and is considerate of their fellow utilities.

T V c .e w t 'f l  A ft** . " f w W —J J .

A GROW IN G FRONTIER IN THE HEART O r 'H E  MATANUSKA V A ..E Y



The Honorable Mike Szymanski
March 24, 1987
Page 2

In my 26 years in the municipal field, ranging from a Sewer and Water Plant 

Operator to Director of Public Works to City Manager, I have found that 

the utilities are reluctar.t to spend the money or have on staff a qualified 

surveyor to lay out the exact location of the right-of-way. The employees 

assigned to the task are instructed to install the utility according to 

the work order which in many cases is vague or impossible to relate to actual 
field conditions. For example, if undergrGwth has occurred in the right-of-way, 

rather than clear through this obstacle, the construction crews would install 
the utility further out in the right-of-way to avoid the undergrowth, further 

compounding the inevitable problem.

I have no problem with my sharing the burden of relocation if in fact the 
City of Palmer errored when the permit was issued or was issued in good 

faith with the population change requiring an entirely different or wider 

right-of-way to accommodate a higher volume street which was not forecasted 
in the Comprehensive Plan. An interesting point, not one mention is made 
of the Comprehensive Plan in this bill as a basis for relocation cost allocation.

We have a tendency to absolve the past errors here in Alaska which continues 

to haunt us no matter how good our intentions are, and this is another example. 
The City of Palmer urges you to vote against House Bill 155.

Should you have any questions, please contact me.

Yours truly,

David L. Soul ak 
City Manager 
City of Palmer

DLS/cac

cc: Scott Burgess

Mayor Carte'
House Transportation & Finance Committee Members
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S e n a t e
C o m m u n i ty  a n t i  R e g io n a l  S f f a i 'r ^  C o m m tt te e

TO: S e n a t e  C & R A  M e m b e ^ A p r i l  2, 1987

F R O M : S e n a t e  C & R A  S t a f f L

RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of 

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  of r o a d  o r  

o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  o f  t h i s  b i l l  h a v e  b e e n  in  t h e  l e g i s l a t u r e  f o r  

at  l e a s t  f i v e  y e a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  a t  t h e  h e a r i n g  today.

i t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  of  c o m m i t t e e  

t o d a y ,  b u t  r a t h e r ,  a f t e r  all t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  i n  t h e  n e a r  f u t u r e .

I n c l u d e d  i n  t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

amendments, f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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® 8 ?
MEMORANDUM 

TO:

FR O M : 

S U B J E C T :

The Alaska Municipal League is opposed to SB 155 and shifting the cost of 

relocating utility facilities in connection with municipal construction in 

rights-of-way from the utility company to the municipality. The A M L  has 

opposed this effort every year similar legislation has been introduced 

into the Legislature; most recently, SB 67 in the 13th Legislature. The 

legislation, if passed, would deviate from common and case law.

The AML's 1987 Policy Statement was most recently revised and adopted by 

the membership, representing 124 municipalities, at their annual meeting 

in Juneau last November. On page 17 of the Policy Statement, it states 
the following:

Utility Relocation Costs: The League opposes any effort to shift to

municipalities the cost of all non-municipal, utility relocation 

within existing rights-of-way associated with municipal street work.

As 12 McQuillan, Municipal Corpor a t i o n s , Section 34.74 on page 183 states:

The fundamental common-law right applicable to franchises in streets 

is that the utility company must relocate its facilities in public 

streets when changes are required by public necessity. Accordingly, 

it is generally held that the municipality may require a change in 

the location of pipes or other underground facilities of the grantee 

of a franchise, where public convenience or security require it, 

even at the grantee's own expense, and even in the face of a protest 

by a consumer. It makes no difference whether the surface or 

subsurface or streets is involved.

The common law rule referenced above can be modified by Legislative action 

or contract agreement between the municipality and the utility company. 

The League urges the legislature not to change common law and practice, 

and, instead, leave the matters addressed in this bill to local officials 

to work out with local utilities in the best interest of the local public.

Senator Arliss Sturgulewski, Chair

Members of the Senate Community and Regional Affairs Committee 

Scott /^^"urgess , ̂ xeci5t_ive~ Director 

SB 155 - Relocation of Utility Facilities

MES'BEB OP THE NATIONAL LEAGUE OF CITIES AND Tm£  NATIONAL ASSOCIATION O F  COUNT IES
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Municipal rights-of-way are first and foremost for transportation and 

roads. As a secondary use, utility companies have a right to use the

rights-of-way as utility corridors. Such use is in lieu of the utility

having to purchase their own rights-of-way, and is usually free or with a 

minimum permit :ee in the larger municipalities. However, the use of the 

right-of-way for little or no cost is with the understanding that the 

utility will relocate their facilities, if necessary, to accommodate road 

improvements, unless provided for differently in individual ordinances or 

franchise agreements between municipal and utility companies.

The proposed legislation does not distinguish between private, for-profit, 

investor-owned utilities and non-profit and REA utilities, nor between the 

regulated, essential utilities such as gas and electrical on one hand and 

the unregulated, unessential utilities such as cable television on the 

other. The potential cost of relocating utilities for the utility com­

panies is just the cost of doing business, counter- balanced by the 

savings of not having to buy the rights-of-way from a land owner. Utility 

companies have always known upfront that they could potentially incur 

relocation costs in the event that road improvements are necessary. A ny 

change' in this by the Legislature is an intrusion into the local authority

of the municipalities and their road powers.

Shifting the cost of utility relocation, as proposed in this bill, would 

shift the cost from the rate payer to the taxpayer. The additional cost 

may mean that necessary road improvements, necessary for public safety, 

may be delayed or simply not done given limited road construction dollars. 

This is especially true for local improvement districts and for boroughs 

with limited road powers and road service areas with limited dollars 
available.

The situation is also different than it is with state road construction. 

The State owns its rights-o.'-way in fee simple. They have complete 

control over their roads and c n prohibit their use by utility companies. 

Municipalities cannot. The State Department of Transportation also 

operates with a large professional staff which is capable of supervising 

the permitting, planning, and installation of utilities in their roadways, 

including requiring "as-builts" of the facilities installed. Many 

municipalities do not require permits or fees or have tight controls over 

the utility companies and where and how they placed their utilities in the 

rights-of-way. A nd w h y  should they build such expensive bureaucracies 

when it is common understanding that the utility will be responsible for 

relocating their facilities if necessary? Finally, the State of Alaska 

gets much of its highway improvement funds from the federal government. 

Therefore, it can build the cost of relocating utilities into the cost of 

the project end shift the costs to largely, third party, non-resident 

taxpayers.

In addition to the general argument that the legislation would 

inappropriately shift the cost of relocating utility facilities to the 

municipalities, the change from common law and past practice is made even 

more onerous in that such a change and the impact would be retroactive. 

Under Section 2 of the bill with the proposed added language of AS

29.35.075 (b)(2), the municipalities would be penalized for following the 

laws in place; i.e., many municipalities have allowed utilities to place
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their facilities in the rights-of-way without charge or without permits 

because the understanding and law required the utility company to bear the 

responsibility and cost to move them if necessary. Under the language of 

this section, if there is no permit system, the municipality would pay the 

cost of relocation.

One final point is relevant, again, only if you accept the basic concept 

of the bill, and we do not. While the cost to the municipality for 

relocating the utility facilities is discounted for upgrades and salvage 

value in subsection (d) of the bill, "useful remain life" is not. If the 

municipality is required to p ay for the cost of relocating the facility, 

it should have have to pay for brand new equipment if it has limited 

remaining life left; e.g., the telephone pole is old and rotting and would 

have had to be replaced in a year even if the municipality were not making 

road improvements which require their removal.

Again, the A M L  is opposed to SB 155 and s ifting the cost of utility 

relocation from the utility company to the municipality and the general 

ta x p a y e r s .

SAB;phi



★  Fairbanks North Star Borough
809 Pioneer Road • P.O.Box 1267 • Fairbanks, Alaska 99707 • 907/452*4761

March 30, 19S7

Linda Anderson 
FNSB Liaison 
130 Seward St., Bn 304 
Juneau, AK 99801

Dear Ms. Anderson;

SUBJECT: SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our Brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance.":

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality.":

"The cost shall not exceed tha approved estimate unless agreed 
to by the municipality."

3. Remove the word "municipal" from page 2, line 1.

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W A S  ift i(/M
"and the facility Jar located auch-ftha t mee all applicable 
codes, regulations, and statutes at the time of its 
installation."

*



MAR 31 '8 7  07:12 FNSB ANALYST PH: (907) 452-100S

Ms. Linda Anderson 
March 30, 1987 
Paga 2
I will immediately follow up these suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter.

Sincerely,Cj2oaA /̂ \a£a£,
Clark R. Milne 
Manager
Division of Civil Engineering

cc: Pat Walsh, Special Assistant to the Mayor, FNSB

cm8-141
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★  Fairbanks North Star Borough
809 Pioneer Road P.O. Box 1267 Fairbanks, Alaska 99707 907/452-4761

M E M O R A N D U M

TO: Dick Jackson, Administrator Director

THROUGH: Nell Kersten, Public Works Director

Clark Milne, Manager, Civil Engineering DivisionFROM:

DATE:

-C,

March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my latter which suggested changes to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremost concern is that our FNSB utility permit system 
is quite young, having only been instituted on July 1, 1985. Thus, 
the majority of all utilities installed in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29.35.075.(b)2 will probably be in effect 
the majority of the time. Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best Interests, 
at least so far as the unrestricted wording of (b)2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, it is due to a past failure of 
the utility to install the service line or facility properly in the 
first place. This Includes both aerial crossings that are too low, 
buried lines that are too shallow, and utility poles that intrude too 
closely to the existing road BhoulderB so that necessary road widening 
(within the right-of-way) requires the relocation of an existing pole, 
To require us to pay for these oversights, under-deBignB, and 
Inappropriate installations by the utility firms seems unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e. to the standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of thlB type of facility that 
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It ia our practice, and ia supported by tha common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.



Memo to Dick JackBon 
March 30, 1987 
Page 2

Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We 
have found that all too often a utility placed a line too shallowly in 
the right-of-way and a new road project thus uncovers and interferes 
with it, Again, national e' "ic code requires that any power or 
telephone line must be burieu jt least 30" under the ground surface,
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over I Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface--thus, the road interference with minor improvements to the 
roadway,

In both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation were SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March
30. The first item deals with ray concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility ia a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB153 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeded, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 
reasons.

Item no, 3 was requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.
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Item no. 4 addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the utility's concern, problem and expense, not 
ours,

Item no. 5 deals with my cjncern that the existing FNSB utility permit 
system applies only to those rights-of-way within recognized road 
service areas. The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities,” which would eliminate the. 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because the permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our transportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
f o l l o w  g o o d  puaafcioo and tho" a p p l i c a b l e  eodeo, raflvlafciono and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations wa find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the moat just and fair dividing line when faced with paying for 
a utility relocation or not. I agree with the concept that if a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes within the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility's point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common sense of justice 
inherent in having to pay for their own mistakes of the past.

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-l43
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POUCYON
BUILDINGS, STRUCTURES It  IMPROVEMENTS

o t h \ r  im p ro vem en t s .  The U n i f o rm  Act 
t e q u a c e s  t h a t  such  t e n a n t  r e c e i v e  jc 
£ gm p e f a a t i o n t o r  "any . g.Udh"bUl l d f h g T  
s t r u c t u r e s ,  o r  im p ro v em en t s .  TTuF~Jenant 
rr i luu flyiaj PurafiAttsation' "even i f  J he  
l e a s e  r e q b l t e a  the t e n a n t  t o  remsVe any  
b u i l d i n g s \ s t r u c t u r e s ,  o r  improvemen ts  
a t  the  end\>£ tha  l e a s e  t e rm .

Any b u i l V i n g ,  s t r u c t u r e ,  ,i/6 r  o t h e r  
improvemen t  W n i c h  wou ld  be c o n s i d e r e d  to 
be r e a l  p r o p e r t y  i f  owned by t h e  owner 
o f  tha r e a l  p r o p e r t y  on w h i c h  i t  i s  
l o c a t e d  s h a l l  be c o n s i d e r e d  to be r e a l  
p r o p e r t y  f o r  a c q h i s i t i o n ^ p u r p o s e a .  
A c q u i s i t i o n  frora\the t enan t-owner  s h a l l  
f o l l o w  t he  same p io ced iy re s  as f o r  a f e e  
owner .

fj/fpr a t-annnt-nunaA
__________ s the lofount w h i c h  the

lmproveiiie n t-.rnn te-tt>yg.a4^~Ju^— Che'-fair

. J ua t  compansat  
im p ro v em en t ’!

market  v a l u e q f  th 
i t s  r em o v a l  v a l u e ,, 
Remo v a l  v a l u e  i T * d a n g  
s a l v a g e  v a l u e .

h o l e  p r o p e r t y  o r 
v e r  i s  g r e a t e r .  

lfl£flcOLQ-,Pa

The t e r y  1,s^j,yAg<> y n l n a i i  means 
the  .Rrof t abf i * o f  an 
i t em7~j?r o f f e r e e  f o r  sa l e  on the  
c o n d i t i o n  t E a t  At w i l l  be 
removed from t h e a p r o p e r t y  a t  the 
b u y e r ' s  e x pen s e ,  T a l l o w i n g  a 
r e a s o n a b l e  p e r i o d \ o f  t im e  to 
f i i t d  a p a r son  buy i j bg w i t h  
kmt iwledge o f  t h e  u t e s  and 
pu r po se s  f o r  w h i c h  i t  i s

a p t a b l e  and c a p a b l e  o f  b e i n g  
n e e d ,  i n c l u d i n g  s e p a r a t e  use o f  

t s e r v i c e a b l e  componen t !  and s c r a p  
' when t h e r e  i a  no r e a s o n a b l e  

p r o s p e c t  o f  s a l e  e x c e p t  on t h a t  
b a s i s .

Tha c o n t r i b u t o r y  v a l u e  c o n s i s t s  
of!  i -

1. The v a l u e  i n  p l a c e  o f  
b u i l d i n g ,  s t r u c t u r e ,  oj 
o t h e r  im p ro vem en t ,  the  
p r e s e n t  use  o f  w h i c h  i s

h i g h e s t  and b e s t  u s e  of  t i  
l a n d  t o  be a c q u i r e d ,  f o rma ts  
r e m a i n i n g  e c o nom ic  l i T a y o r

.T he  i n t e r i m  use  v a l u e ^ f  a 
lilding, s t r u c t u r e ,  Asv 

^ t h e r  imp ro vemen t ,  j f t e  
r e s en t  use o f  whigffi I s  n o t  

tHb p r o j e c t e d  h i g h e s t  and 
b e l t  u s e  o f  the S i n d  to be 
a c q u i r e d ,  f o r  a / i p e c i f i e d  
i n t r a r im  t ime p e r i o d  l o n g e r  
thanifcha remaining Caub ■>£
t h e  % a s e  ( i n / e r im  u s e  v a l u e  
i n c l u d e s  t h e / p r e s e n t  w o r t h  
o f  t h e \ s a l v « e  v a l u e  o f  the  
b u i l d i n g s , J e t r u c t u r e s ,  o r 
o t h e r  l i t pdSvemen ts a t  the  
end  o f  r b /  i n t e r i m  t im e  
p e r i o d )  ; / o r

3. The va j  
b u i l H l i g - ,  
o t h e r / .m p j  
p r e sa i n t  usl  
t h e  J l i g h es l  
t h e / l a n T T c  
they r em a i n i t

p l a c e  o f  a 
t r u c t u r e j  
'vement,

m r  
t h e

o f  w h i c h  i s  n o t  
of

be a c q u i r e d ,  f o r
taxfn thZ '

n ynrth ref its
at the a nd ofs y l v a p a  Vahid 

i a  l e a s e  t e i

No .pavnirnt s h a l l  be 
tenant-ownafr f o r  any ^

r e t e n a n t  " o w n e r , 
o n a i d a r a t l o n  to’r 8he p a y m e n t ,  
s s i g n s ,  t r a n s f e r s  A a n d  r e l e a s e s  

to the a c q u i r i n g  a g e n c y  g l l  of 
tha-.t e n a n t - o w n e r ' a  g i g h t ,  title, 

a n d  i n t e r e s t  i n the gimpr o v e rrant;

b .  The owner of t h a r a a l  
p r o p e r t y  on w h l c»  the  
im p ro vemen t  i a  l o c a t e d  
d i s c l a i m s  a l l  i n m r e s t  i n  
t h e  improvemen t ;  |m d

__________ lo t  r e a n l t
i n  the  d t T p l i c a t i Q i y o f  any
compunc t ion other
au-frhwte«L-by_lax •

r i s e

T h i s  p r o v i s i o n  s h a l l  n o t  be 
Cons t rued  to d e p r i v e  the t e n a n t ^ w n e r  o f  
Iny r i g h t s  to r e j e c t  payment undsU: t h i s  

^ p r o v i s i o n  and to o b t a i n  payment n r  such  
p r o p e r t y  i n t e r e s t s  i n  a c c o rd an ce  w i t h  
o t h e r  a p p l i c a b l e  l aw .

14.EL UtHfr fUlocttion and 
N x m m f f l b n ~

H i s t o r i c a l l y ,  i t  has been i n  t h e  
ub 1 1  c _ J j t e r ‘e V L .f o r  p u b l i c  u t i l i t y  
a c i l i t i as to iMjjT and o c cup iL t'he 

rTaTTt-of -wav  of  sub) I rTTa IdA . . and■ • 
s t r e e t s . _ T h i s  i s  e s p e c i a l l y  the c a s e  on
I
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l o c a l  road* and s t r e e t *  t h a t  p r i m a r i l y  
p r o v i d e  a l a n d  a a r v i c a  f u n c t i o n  to

P.9

a b u t t i n g  r e s i d e n t s ,  aa w a l l  as on 
c o n v e n t i o n a l  h i g hway s  
c o m b i n a t i o n  o f  l o c a l ,  S t a t e ,  and

t h a t  s e r v e  a

r e g i o n a l  t r a f f i c  n e e d s .  J h i a  p r a c t i c e  
j i a a  g e n e r a l l y  bean f o l l o w e r n a r l o n u J f f i  
qlncw tn a  aar{ .y r n r w H rtn..n£-i*M-»; > 
h ig hway  t r a n s p o r t a t i o n  n e tw o rks .  O v e r  
many y i a r s ,  i t  has p r o v e n  to  o f f e r  t h e  
most f e a s i b l e ,  e c o n om i c ,  and r e l i s h ) *  
s o l u t i o n  f o r  t r a n s p o r t i n g  p e o p l e ,  g oods ,  
and p u b l i c  s e r v i c e  c ommod i t i e s  (w a te r ,  
e l e c t r i c i t y ,  c om m u n i c a t i o n s ,  gae, o i l ,  
e t c . ) ,  a l l  o f  w h i c h  a r e  v i t a l  to the  
g e n e r a l  w e l f a r e ,  s a f e t y ,  h e a l t h ,  and 
w e l l  be ing ' o f  o u r  c i t i z e n s .  To have 
done o t h e r w i s e  w ou l d  h a v e  r e q u i r e d  a 
t remendous i n c r e a s e  i n  t h e  a c q u i s i t i o n  
o f  a d d i t i o n a l  r i g h t- o f-w ay  f o r  u t i l i t y  
pu r p o s e s  a l o n a ,  T h i s  c o u l d  have a l s o  
r e s u l t e d  i n  s i g n i f i c a n t  added c o s ts  to  
be bo rne  by tha  u t i l i t y  consumers 
t h r o ug h  i n c r e a s e d  r a t e s  f o r  u t i l i t y  
s e r v i c e s  so p r o v i d e d .

Under t h e  p r a c t i c e  o f  j o i n t l y  u s i ng 
a common r i g h t - o r- w a y , t h e r e  a r e  two 
broad a r e a s  or c o n c e r n  to h ighway and

" u t i l i t y  o f f i c i a l  a i . n t g ,  F l r s t i s  the 
c o a t  o f  r e l o c a t i n g ,  r e p l a c i n g ,  oris i o u iql j.ii ̂  * Ui.
a f l j l l f l t l n g  u t i l i t y  r a c m t i a s  t h a t  f a l l  
i l l  Lli* pa i l l  i/f

fiTfra .  tr,nmfrrwliv r e f e r r e d  f cgaa
   , 5T o c a c i o n 9  and Ad iua tme n t a T ^

TeiAPia, i s  cna i n s t a l l a t i o n  of" u t i l i t y  
f a c i l i t i e s  a l o n g  o r  a c r o s s  h ighway 
r i g h t-o f-way  and tha  manner i n  wh i c h  
they o c cupy  and  j o i n t l y  use  such  
r i g h t- o f-w ay ,  commonly r e f e r r e d  to as 
the  Accommoda-ion o f  U t i l i t i e s .

. E e d e r a l- a i d  f und s  mav BfljLtlcJ-pAta ^  
r e l o c a t i n g  u t i l i t i e s  riigp-lAraH hy a 

“j r o p o a e d  h i g h w a y  p r o j e c t  w h e n  c e r t a in 
c o n d i t i o n s  have been met.

F i i ^ t  of  a i l ,  you s h o u l d  cheeky wl t h  
t h e  S t a t e  h i g hway  d e p a r tm en t  tp be su r e  
you a r e  i d  c o m p l i a n c e  w i t h  the 
a p p r o p r i a t e  S t a t e  p r o c e d u r e s.

I f  the  £ & a i l X t l a a  "*■» o u l y  
the  owner of the  . land a nd a r e  no t  
s e r v i n g  some a s p e c t  o f  t h e  " p u b l i c "  t hen  
they_jwnnld_.be t r e a t e d  u n d e r  no rma l  
ar.qn 1 gi{• ̂ 071 p S S S S S H H F g g g  pUutt-a 
prnpitrty.-

When i t  i a  d e t e rm i n e d  t h a t  the 
u t i l i t y  i s  i n  f a c t  s e r v i n g  the  " p u b l i c , " 
t h e  n e x t  s t e p  i a  to d e t e rm i n e  A a fg fP b f  
t h e  u t i l i t y  a d j u s tm e n t s  a r e  D o t e n t i a l l y  
»n yihi«TTor rrnTTn-ny.— iff
g e n e r a l ,  F a d a r a l- a i d  f unds  mav 
pa r ftc.l.nfl.rg*'-It) the c o s t s  p'fT iH Iua t I n g 
u t i l i t i e s  w h e r e :

★ the  u t i l i t y  has a l e g a l
c ompensab l e  i n t e r e s t  I n  i t s

S r e s e n t  l o c a t i o n  bv r e a s o n  o f  
o l d i n g  a f i s . _ o r J j i i i B * n ' E t Q  tfta 

j a a l  p r o p e r t y ;  o r

*  tha S t a t e  i a  a u t h o r i z e d  by 
s t a t u s  tp pay„ fn r  rna . u t l r f t y  
a d j u e tm e n t i  o r

* the  u t i l i t y  Is .  owned hv. a 
g&ypf fpme n f , i s  w i t h i n  
p u h l l o  p l f t h t - ^ f - va-y . q-?ra E ft r  
g o v e r nm e n t a l  u n i t  i s  n o t  
r e q u i r e d  by law or a g r e em en t  to 
r e l o c a t e  i t s  f a c i l i t i e s ,

f ,  a f t e r  the above i s  s a t i e f i e d ,  i t  
i s  d e t e rm i n e d  t h a t  the new r l ^ h t s - o f- w a y 
a r e  r e q u i r e d f o r  the . u l - l l l t v .  t h e r e  a r g  
two o p t i o n s  a v a i l a b l e  f o r  o b t a i n i n g  the 
r i g h t- o f-w ay .  F i r s t ,  the  u t i l i t y  nmy 
o b t a i n  t h » t‘ a p l i ^ f i n r r qV-'-'ft—fey  and
Jje r e im b u r s e d  f o r  i t s  c o a t s .  T h e  second  
fT~f l lP f.hn h j p f u j a y  Afl75V-y Efl Ha 
r e s p o n s i b l e  p a r t y f o r  o b t a i n i n g  t h e  
t*l ^ c - a i l . u j i y .  T h i s  needs to be c o v e r e d  
as p a r t  o f  t h e  u t i l i t y  r e l o c a t i o n  
ag reemen t  be tween  the  h ighway a g e n c y  and 
the  p u b l i c  u t i l i t y  approved  by t h e  FHWA 
D i v i s i o n  O f f i c e .  Where.-ths h i g hw a y  
ag ency . . I s . n h r n l n ' l n g the r ep l a c eme n t . 
r i g h t s- o f-w a v .  the  p r o v i s i o n s  o f  t h e  
Un i f o rm  Ac t  w i l l  a p p l y .  t£—tha- 
agreemen t  c a l l s  f o r  the u t i l i t y  to  
aro v-i d a EES r i g h t s-ec-way-T-frhe—U+ulform
l e t  does n o t  a p p l y .

1 4 . i jS J o ln t  D a v a lo p m a n t/ M u lt ip lB  Use

Highway j o i n t  dave lopmen t/mu jPb ip l a  
use p r o j ^ t s  have been c a r r i e d ^ u t  f o r  
many p u r p o s e s ,  but  the b a s i c  V n j e c t i v e s  
have been Be a c h i e v e  b e t t e ry co rapa t i-  
b i l i t y  b e tween  the h i g hw a j ^S nd  i t s  
e n v i r o nm e n t  ar^d to obta itwrmaxioum 
b e n e f i t s  f rom o j a  use o y i n c r e a s i n g l y  
s c a r c e  r i g h t- o f-w ay ,

J o i n t  deve iopmenc/tb iL i f f i p l e  use p r o j e c t s  
can have a m a jo r  i n M u e n c e  on h i g hw a y  
l o c a t i o n  and desigart \Non-h ighway  
a c t i v i t i e s  such a/ h o u s i n g ,  b u s i n e s s  
a c t i v i t i e s ,  p a rk im g ,  a m ^ r e c r e a t i o n  can  
be l o c a t e d  i n  ty& a i r s p a c e  above o r  
b e low  the h i g hway  o r  on latod a d j a c e n t  to 
t he  h i g hway .  /The d e s i g n s  f \ r  b o t h  t h e  
h ighway  and w\e non-h ighway E l em en t s  
must be d e v e l o p e d  i n  c l o s e  c o o r d i n a t i o n  
and w i t h  a / v i a w  toward a c h i e v i f t j  
e s t h e t i c  h a rmony ,  s a f e t y ,  o v e r ­
economy ̂ a n d  c o m p a t i b i l i t y  w i t h  
a d j o i n i n g  n e i g h b o r h o o d

j i n t  d e v e l o p m e n t / m u l t i p l e  u s e  , 
applrt.es n o t  o n l y  to c o o p e r a t i v e  p l a  
byy the  h ig hway  and the  non-highway 
a g e n c i e s ,  b u t  a l s o  i n v o l v e s  c o n c e r n  
J»nd use beyond tha immed ia te  h i g hw a y  
r i g h t- o f-w ay .  Tha i n t e n t  i s  to
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A L A S K 4  R U R A L  E L E C T R IC  C O O P E R A T I V E  
A S S O C IA T IO N ,  IN C .

237 E. F I R E W E E D  L A N E  » SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907) 276-3235

March 30, 1984

;La. ' b  /STS

TO: All House Members

FROM: David Hutchens

SUBJECT: CS for CS for SB 67 (Rules) - I

Eventually the House will get to its Daily Calendar for 3-
29. When that time comes, please support SB67.

This bill provides for reimbursement by municipalities pf 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipalities have in 
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some municipalities are now 
refusing to participate in these relocation expenses, and we see a growing trend in that direction.

>aid for by_
some; cases;?

T h e s e  r e l o c a t i o n  e x p e n s e s  s h o u l d  p r o p e r l y  b e  
t h e  m u n i c i p a l i t i e s  as a D.artLof t h e  r o a d  p r o j e c t ,  flti 
fifhe^bs.t^pf ut i 1 fty r e l o c a t i o n s  ̂ ^canT^e m o r e  tfiarf'cne'^{Tost o f T H e  / 
fcoacL l t s e l ^ D  T h i s  s i t u a t i o n  l e a d s  c o  d i s t o r t i o n s  in ■ d e c i s i o n  
m a k i n g .  T h e  m u n i c i p a l i t y  c o n s i d e r s  a l l  t h e  b e n e f i t s  of the r o a d  
p r o j e c t ,  b u t  o n l y  p a r t  of its c o s t s .

The problem to the utilities' consumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

n many_ cases,the...utility.^ lines, were .there_. f irst. < 
Ch”rach Electric", for example, has between 100 and 200 miles of 

which were installed before there were adjacent roads, before 
e was any formal permit or easement process, and in some 

c ,es before those areas were within municipal boundaries. It 
would be extremely unfair for them now to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many cases they are not the same

DEM OCRACY IN  A C T IO N



people. For example, the City of Kenai is one of those 
municipalities which refuses to pay. They are one of several 
communities within the service area of Homer Electric Association 
When the city of Kenai refuses to pay, the result is to transfer 
part of the cost of City of Kenai road projects to residents of 
the other communities throughout the HEA service area.

I'.i the interest of simple fairness, please vote for SB 
• T1 ' cost causer should be the cost payer.



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907) 276-3235

March 3, 1987

Representative Bette Cato 

Pouch V
Juneau, AK 99811

Dear Representative Cato:

Thank you for introducing HB 155." S &  /££'''
In regard to the relocation of utility facilities incident to a 
municipal construction project, this legislation would clarify the 
law as to when the utility pays and when the municipality pays. If 
there is a written agreement on these matters between the parties, 
that agreement would govern. If there is not a written agreement on 
allocation of costs, the municipality would pay if the utility 
facility is properly located under a permit or if the utility 
facility was installed before the municipality permit system applied 
to the construction of the facility in quest.on in question.

The effect of all this is to resolve a long-standing dispute by 
protecting the utility investment in existing facilities. It will 
require municipalities in some cases to include utility relocation 
costs in the cost of municipal construction projects which would 
otherwise be in dispute between the parties.

By making these utility relocation costs a part of the cost of the 
highway project, the local utility rate payer is relieved of this 
burden. In most cases a State or federal grant is the funding source 
for the road project. In those cases, these relocation costs would 
be transferred to the state or federal government.

In some cases the expense will be assumed by the municiaplity. When 
this expense is transferred from the local utility rate payer to the 
local municipal taxpayer, there is no net change for residents who 

are in both roles. However, a utility's consumers and the 
municipality's taxpayers are not always the same people. Fairness 
requires that if a municipal project causes the cost of relocating

DEMOCRACY IN ACTION



utility facilities, then the municipality should be responsible 

that cost. It is also ' important that all of the costs as veil as 
of the benefits of a proposed project be considered at the time a 

municipality decides to relocate or viden a highvay. Without HB 
the municipality considers all of the benefits of a proposed proj 
but it only considers a part of the cost.

Sincerely,

David Hutchens
Executive Director



A HO M E RULE CITY

March 24, 1987

The Honorable Mike Szymar.ski 
Senator
State of Alaska 
Box V
Juneau, Alaska 99811

RE: HB 155 Utility Relocation

Dear Senator Szymanski,

Like so many things, if you don't succeed at first, try, try again, and 
HB 155 Utility Relocation is a good example of this.

For the past two Legislative Sessions, the question of utility relocation 
responsibility has been presented to the legislators for consideration which 
if enacted would place an undue burden on the local political entities.

The problems which confront the City of Palmer are not unique to our city 
alone but other cities and boroughs within the State where the utilities 
are not municipally-owned.

Even though the City of Palmer has had a permitting system in effect since 
1981, we find during reconstruction of streets and underground utilities, 
the permit allocation of right-of-way use has not been followed as specified. 
Naturally, the utility has to bear the relocation cost as a part of the 
agreement signed. However, our biggest problems are the utilities installed 
prior to our permitting system. Those utilities meander all over the right-of-way 
at varying depths. By grand-fathering ALL previously installed utilities 
gives the utilities a free ride for their errors at taxpayers expense.
The utilities are not accountable for their mistakes which is wrong. Even 
worse is to allow a two (2) foot horizontal error in the utility placement.
This is impossible to live with. Our utility permit requires the utility 
.o be placed within a 0-5 foot area from the property line, no more, no 
less. If a utility cannot be placed in a five (5) foot area, then something 
is wrong.

Using our adopted design for a collector street, the width is 44 feet back-of-curb 
to back-of-curb without sidewalks. Using a 60 foot right-of-way, this utility 
corridor becomes very important if each utility uses their share properly 
and is considerate of their fellow utilities.

AfW
u Jca-S p ‘J J } .

A GROWING rRCNTlER IN THE hEART Q f ~-t£ UA'A\uS*A vA„E<



The Honorable Mik? Szymanski 
March 24, 1987 
Page 2

In my 26 years in the municipal field, ranging from a Sewer and Water Plant 
Operator to Director of Public Works to City Manager, I have found that 
the utilities are reluctant to spend the money or have on staff a qualified 
surveyor to lay out the exact location of the right-of-way. The employees 
assigned to the task are instructed to install the utility according to 
the work order which in many cases is vague or impossible to relate to actual 
field conditions. For example, if undergrowth has occurred in the right-of-way, 
rather than clear through this obstacle, the construction crews would install 
the utility further out in the right-of-way to avoid the undergrowth, further 
compounding the inevitable problem.

I have no problem with my sharing the burden of relocation if in fact the 
City of Palmer errored when the permit was issued or was issued in good 
faith with the population change requiring an entirely different or wider 
right-of-way to accommodate a higher volume street which was not forecasted 
in the Comprehensive Plan. An interesting point, not one mention is made 
of the Comprehensive Plan in this bill as a basis for relocation cost allocation.

*

We have a tendency to absolve the past errors here in Alaska which continues 
to haunt us no matter how good our intentions are, and this is another example. 
The City of Palmer urges you to vote against House Bill 155.

Should you have any questions, please contact me.

Yours truly,

,■ ------- p—

David L. Soulak 
City Manager 
City of Palmer

DLS/cac

cc: Scott Burgess
Mayor Carte'
House Transportation & Finance Committee Members
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M a r c h  6, 1987

P O S I T I O N  P A P E R

i

RE: HB 155 —  "An A c t  r e l a t i n g  to the c h a nge, r e l o c a t i o n ,  or 
r e m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c t i o n  of 
road or o t h e r  p r o j e c t s  by a m u n i c i p a l i t y . "

S P O N S O R : R e p r e s e n t a t i v e  Ca t o

E f f e c t s  of B i l l :

S e c t i o n  1 of t h e  b i l l  s i m p l y  a d d s  a n o t h e r  h o m e  rule l i m i t a t i o n  
a p p r o p r i a t e  for t h i s  bill.

S e c t i o n  2 of the b i l l  d e s i g n a t e s  to m u n i c i p a l i t i e s  the p o w e r  to 
o r d e r  a u t i l i t y  w i t h i n  a m u n i c i p a l  g r a n t s  r i g h t - o f - w a y  to be 
c h a n g e d ,  r e l o c a t e d ,  or r e m o v e d  and p r o v i d e s  for the co s t  of the 
o r d e r  to b o r n e  by the m u n i c i p a l i t y  if the f a c i l i t y  is w i t h i n  
the m u n i c i p a l i t i e s '  j u r i s d i c t i o n .

C o m m e n t s :

T h e  m a j o r i t y  of u t i l i t y  f a c i l i t i e s  are o w n e d  and o p e r a t e d  by 
m u n i c i p a l i t i e s  in r u r a l  areas. T h i s  bill w i l l  p l a c e  the b u r d e n  
of all c o s t s  r e l a t i n g  to m o v e m e n t  of u t i l i t i e s  on the e n t i t y  
r e q u e s t i n g  t h e  m o v e m e n t .

B e c a u s e  of the c o s t s  a s s o c i a t e d  w i t h  u t i l i t y  r e l o c a t i o n ,  the 
D e p a r t m e n t  b e l i e v e s  that the p r o p o s e d  l e g i s l a t i o n  w o u l d  p r o v i d e  
the m e a n s  for m u n i c i p a l i t i e s  to t h o r o u g h l y  r e v i e w  p r o p o s e d  
c h a n g e s  b e f o r e  r e q u i r i n g  the m o v e m e n t ,  of u t i l i t i e s .  T h e  
D e p a r t m e n t  r e c o g n i z e s  that this bi l l  m a y  p l a c e  a d d i t i o n a l  c o s t s  
o n  g o v e r n m e n t s ,  but s i n c e  the c o s t  is c r e a t e d  by the local 
g o v e r n m e n t ,  th i s  is not u n r e a s o n a b l e .  T h e  D e p a r t m e n t  d o e s  not 
o p p o s e  t h i s  b i l l .

D a v i d  G. H o f f m a n ,  C o m m i s s i o n e r

21-P1LH



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

137 E. F IREW EED  LANE • SU ITE 301 
ANCHORAGE , ALASKA 99503 • (907) 276-3235

March 4, 1987

Representative Heinrich Springer, Chairman 
House Community and Regional Affairs Committee 

Pouch V
Juneau, AK 99811

Dear Representative Springer:

It vill be impossible for me to be present on Monday, March 9 when 

your committee cons^ • 3 HB 155. This letter is to express the
strong support our t u. Jiation has for this legislation. We hope 

this bill will resolve the long-standing problems between a number of 
utilities and municipalities regarding the cost of utility relocation 

incident to a municipal construction project.

This particular legislation resulted from negotiations between an 
Anchorage area utility and the Municipality of Anchorage. When I met 

with both parties in January they expressed support for the approach 

taken by this bill. Our associaition, looking at it from a statewide 
perspective, believes it is an important step forward.

However, we do suggest that the phrase "subject to regulation" which 

appears on lines J5-16 and 25 should be amended to read 
•certificated." This would have the effect of applying the policy of 

this legislation uniformly across the state in relations between 
municipalities and utilities whether or not the utilities are 
economically regulated by the Alaska Public Utilities Commission 
(APUC). Other disputes? between municipalities and utilities are 
subject to APUC jurisdiction whether or not the utility is regulated, 

and it is important that precedent be followed here.

Sincerely,

David Hutchens 
Executive Director

cc Representative Bette Cato

DEMOCRACY IN ACTION
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1 IN T H E  S E N A T E  B Y  J O S E P H S O N

2 S E N A T E  B I L L  NO. 155

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the c h a nge, r e l o c a t i o n ,  or  re-

7 m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c -

8 t i o n  of  r o a d  or  o t h e r  p r o j e c t s  by  a m u n i c i p a l i t y . "

9 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

10 ’V.S e c t i o n  l . - ^ A S  2 9 . 1 0 . 2 0 0  is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  to read:

11 (49) AS  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s ) .

12 * Sec. 2. AS  2 9 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

13 Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  O F  U T I L I T’ F A C I L I T I E S .  (a) If,

14 i n c i d e n t  to the c o n s t r u c t i o n  of  a r o a d  oj o t h e r  p r o j e c t ,  a m u n i c i p a l i -

15 ty d e t e r m i n e s  a nd o r d e r s  that a f a c i l i t y  of a u t i l i t y  s u b j e c t  to

16 r e g u l a t i o n  u n d e r  AS  4 2 . 0 5  that is l o c a t e d  a c r oss, along, over, u n d e r ,

12r il or w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  b e  c h a n g e d ,

18y  r e l o c a t e d ,  o r  remov e d ,  the u t i l i t y  o w n i n g  or  m a i n t a i n i n g  t he f a c i l i t y

9 s h all change, r e l o cate, o r  r e m o v e  it in a c c o r d a n c e  w i t h  the order.

2(S^~------ T h e  o r d e r  s h a l l  p r o v i d e  a r e a s o n a b l e  t ime p e r i o d  for c o m p l i a n c e .  If

21 the u t i l i t y  f a c i l i t y  is n ot c h a n g e d ,  r e l o c a t e d ,  or r e m o v e d  u n d e r  the

22 order, the f a c i l i t y  b e c o m e s  an  u n a u t h o r i z e d  e n c r o a c h m e n t  a n d  m a y  be

23 d i s p o s e d  of b y  the m u n i c i p a l i t y .

24 (b) T he cost of change, r e l o c a t i o n ,  o r  r e m o v a l  of  a f a c i l i t y  of

25 a u t i l i t y  s u b j e c t  to r e g u l a t i o n  u n d e r  A S  4 2 . 0 5  n e c e s s i t a t e d  by  m u n i c i -

26 pal r o a d  or o t h e r  p r o j e c t  c o n s t r u c t i o n  s h a l l  be a l l o c a t e d  as p r o v i d e d

27 in the p e r m i t ,  f r a n chise, or o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .

28 If no s p e c i f i c  a l l o c a t i o n  has b e e n  a g r e e d  to, the cost s h a l l  be b o r n e

29 by  the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  has b e e n  p l a c e d  in the

SB0155a -1- SB 155
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(1) u n d e r  a v a l i d  e a s e m e n t  o r  p e r m i t  that s p e c i f i e s  the 

l o c a t i o n  of  t he f a c i l i t y  a n d  the f a c i l i t y  is w i t h i n  t wo h o r i z o n t a l  

fee t  o f  tha t  l o c ation; or

(2) b e f o r e  the m u n i c i p a l i t y  h a d  a s y s t e m  f or g r a n t i n g  

e a s e m e n t s  o r  p e r m i t s  f o r  u t i l i t y  f a c i l i t i e s .

(c) I n  (b) of this s e c t i o n ,  " c o s t  of change, r e l o c a t i o n ,  o r  

r e m o v a l "  m e a n s  the e n t i r e  cost i n c u r r e d  by a u t i l i t y  p r o p e r l y  a t t r i­

b u t e d  to the change, r e l o c a t i o n ,  o r  r e m o v a l  of a fa c i l i t y ,  less c o s t s  

f o r  i m p r o v e m e n t s  o r  u p g r a d i n g  n o t  r e q u i r e d  by  the change, r e l o c a t i o n ,  

o r  r e m o v a l ;  if a f a c i l i t y  is to be r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  

e q u i p m e n t ,  t h e r e  s h a l l  a l s o  be  s u b t r a c t e d  f r o m  t he e n t i r e  cost an y  

s a l v a g e  v a l u e  d e r i v e d  f r o m  the o l d  f a c i lity.

(d) T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  a n d  g e n e r a l  l aw m u n i c i­

p a l i t i e s  .

municipal right-of-way

SB 155 -2- SB0155a



CS F O R  S E N A T E  B I L L  NO. 155 (C&RA)

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  entitled: "An A c t  r e l a t i n g  to the change, r e l o c a t i o n ,  or r e­

m o v a l  of  u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c­

ti o n  of r o a d  or o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y . "

BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 2 9 . 1 0 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(49) AS  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of  u t i l i t y  f a c i l i t i e s ) .

* Sec. 2. AS 29.35 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  OF  U T I L I T Y  F A C I L I T I E S .  (a) If, 

i n c i d e n t  to the c o n s t r u c t i o n  of a r o a d  or o t h e r  p r o j e c t ,  a m u n i c i p a l i­

ty d e t e r m i n e s  a n d  o r d e r s  that a f a c i l i t y  of a u t i l i t y  •suhj-e-ct— ro 

gegtt-Lati-en  u n d e r  A S  4 2 .05 that is l o c a t e d  across, along, over, under, 

or w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  be changed, 

r e l o c a t e d ,  or r e m o v e d ,  the u t i l i t y  o w n i n g  or m a i n t a i n i n g  the f a c i l i t y  

s h a l l  change, r e l o c a t e ,  or r e m o v e  it in a c c o r d a n c e  w i t h  the order. 

T h e  o r d e r  shall p r o v i d e  a r e a s o n a b l e  time p e r i o d  for c o m p l i a n c e .  If 

the u t i l i t y  f a c i l i t y  is n o t  changed, r e l o c a t e d ,  or r e m o v e d  u n d e r  the 

order, the f a c i l i t y  b e c o m e s  an u n a u t h o r i z e d  e n c r o a c h m e n t  a n d  m a y  be 

d i s p o s e d  of or r e l o c a t e d  b y  the m u n i c i p a l i t y .

(b) The cost o f  .change, r e l o c a t i o n ,  or r e m o v a l  of a f a c i l i t y  cf 

a u t i l i t y  subj-o c c -to r e g u l a t i o n  u n d e r  AS 42.05 n e c e s s i t a t e d  by m u n i c i­

pal  r o a d  or o t her p r o j e c t  c o n s t r u c t i o n  shall be a l l o c a t e d  as p r o v i d e d  

in the permit, f r a n c h i s e ,  or o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .  

If no s p ecific a l l o c a t i o n  has b e e n  a g r e e d  to, the cost shall be b orne 

by the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  has b e e n  p l a c e d  in the

-i- C S S B  1 5 5 (C&RA)
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m u n i c i p a l  r i g h t - o f - w a y

(1) in a c c o r d a n c e  w i t h  a v a l i d  e a s e m e n t  o r  p e r m i t  that 

s p e c i f i e s  the l o c a t i o n  of the f a c i l i t y ;  or

(2) a f t e r  Ju n e  30, 1 987, in an a r e a  for w h i c h  the m u n i c­

ip a l i t y  does n o t  h a v e  a s y s t e m  for g r a n t i n g  e a s e m e n t s  or p e r m i t s  for 

u t i l i t y  f a c i l i t i e s  and if the f a c i l i t y  has b e e n  l o c a t e d  in c o m p l i a n c e  

w i t h  codes, r e g u l a t i o n s ,  and s t a t u t e s  a p p l i c a b l e  at the time o f  its

8 i n s t a l l a t i o n .

9 (c) In (b) of this section, " c o s t  o f  change, r e l o c a t i o n ,  or

10
r e m o v a l "  m e a n s  the e n t i r e  cost i n c u r r e d  b y  a u t i l i t y  p r o p e r l y  a t t r i­

b u t e d  to the change, r e l o c a t i o n ,  or r e m o v a l  o f  a facil i t y ,  less costs 

for i m p r o v e m e n t s  or u p g r a d i n g  n o t  r e q u i r e d  b y  the change, r e l o c a t i o n ,  

or removal, if a f a c i l i t y  is to b e  r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  

e q u i p m e n t ,  t here s h all also be  s u b t r a c t e d  f r o m  the e n t i r e  cost an> 

s a l v a g e  v a l u e  d e r i v e d  f r o m  the o l d  f a c i l i t y .

(d) T h i s  s e c t i o n  a p p l i e s  to h o m e  ru l e  and g e n e r a l  law m u n i c i­

p a l i t i e s  .

C S S B  I 5 5 ( C&RA)
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Senate
Community anb l\cgionr.l Affairs Committee

TO: S e n a t e  C & R A  M e m b e r s  , A p r i l  2, 1987

F R O M : S e n a t e  C & R A  Staff'

RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of 

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  o f  r o a d  or  

o t h e r  p r o j e c t s  ’y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  of  t h i s  b i l l  h a v e  b e e n  in t h e  l e g i s l a t u r e  f o r  

a t  l e a s t  f i v e  y e a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  a t  t h e  h e a r i n g  to d a y .

I t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  o f  c o m m i t t e e  

t o d a y ,  b u t  r a t h e r ,  a f t e r  a l l  t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  in t h e  n e a r  f u t ure.

I n c l u d e d  i n  t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

am e n d m e n t s ,  f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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M E M O R A N D U M

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r

M e m b e r s  o f  t h e  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

i ^ B u ^ e s s , ̂ c e c S t i v e ” D i r e c t o rF R O M :  S c o t t  A*3

S U B J E C T :  S B  1 5 5  - R e l o c a t i o n  o f  U t i l i t y  F a c i l i t i e s

T h e  A l a s k a  M u n i c i p a l  L e a g u e  is o p p o s e d  t o  S B  1 55 a n d  s h i f t i n g  t h e  c o s t  o f  

r e l o c a t i n g  u t i l i t y  f a c i l i t i e s  i n  c o n n e c t i o n  w i t h  m u n i c i p a l  c o n s t r u c t i o n  i n  

r i g h t s - o f - w a y  f r o m  t h e  u t i l i t y  c o m p a n y  t o  t h e  m u n i c i p a l i t y .  T h e  A M L  h a s  

o p p o s e d  t h i s  e f f o r t  e v e r y  y e a r  s i m i l a r  l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  

i n t o  t h e  L e g i s l a t u r e ;  m o s t  r e c e n t l y ,  S B  67  i n  t h e  1 3 t h  L e g i s l a t u r e .  T h e  

l e g i s l a t i o n ,  if  p a s s e d ,  w o u l d  d e v i a t e  f r o m  c o m m o n  a n d  c a s e  law.

T h e  A M L ' s  1 9 8 7  P o l i c y  S t a t e m e n t  w a s  m o s t  r e c e n t l y  r e v i s e d  a n d  a d o p t e d  b y  

t h e  m e m b e r s h i p ,  r e p r e s e n t i n g  1 2 4  m u n i c i p a l i t i e s ,  a t  t h e i r  a n n u a l  m e e t i n g  

i n  J u n e a u  l a s t  N o v e m b e r .  O n  p a g e  17 o f  t h e  P o l i c y  S t a t e m e n t ,  it  s t a t e s  

t h e  f o l l o w i n g :

U t i l i t y  R e l o c a t i o n  C o s t s :  T h e  L e a g u e  o p p o s e s  a n y  e f f o r t  t o  s h i f t  to

m u n i c i p a l i t i e s  t h e  c o s t  o f  a l l  n o n - m u n i c i p a l ,  u t i l i t y  r e l o c a t i o n  

w i t h i n  e x i s t i n g  r i g h t s - o f - w a y  a s s o c i a t e d  w i t h  m u n i c i p a l  s t r e e t  w o r k .

A s  12  M c Q u i l l a n ,  M u n i c i p a l  C o r p o r a t i o n s , S e c t i o n  3 4 . 7 4  o n  p a g e  1 8 3  s t a t e s :

T h e  f u n d a m e n t a l  c o m m o n - l a w  r i g h t  a p p l i c a b l e  to f r a n c h i s e s  in  s t r e e t s  

is t h a t  t h e  u t i l i t y  c o m p a n y  m u s t  r e l o c a t e  its f a c i l i t i e s  in  p u b l i c  

s t r e e t s  w h e n  c h a n g e s  a r e  r e q u i r e d  b y  p u b l i c  n e c e s s i t y .  A c c o r d i n g l y ,  

it is g e n e r a l l y  h e l d  t h a t  t h e  m u n i c i p a l i t y  m a y  r e q u i r e  a c h a n g e  in 

t h e  l o c a t i o n  o f  p i p e s  o r  o t h e r  u n d e r g r o u n d  f a c i l i t i e s  o f  t h e  g r a n t e e  

o f  a f r a n c h i s e ,  w h e r e  p u b l i c  c o n v e n i e n c e  o r  s e c u r i t y  r e q u i r e  it, 

e v e n  at t h e  g r a n t e e ' s  o w n  e x p e n s e ,  a n d  e v e n  in t h e  f a c e  o f  a p r o t e s t  

b y  a c o n s u m e r .  It  m a k e s  n o  d i f f e r e n c e  w h e t h e r  t h e  s u r f a c e  o r  

s u b s u r f a c e  o f  s t r e e t s  is i n v o l v e d .

T h e  c o m m o n  l a w  r u l e  r e f e r e n c e d  a b o v e  c a n  b e  m o d i f i e d  b y  l e g i s l a t i v e  a c t i o n  

o r  c o n t r a c t  a g r e e m e n t  b e t w e e n  t h e  m u n i c i p a l i t y  a n d  t h e  u t i l i t y  c o m p a n y .  

T h e  L e a g u e  u r g e s  t h e  L e g i s l a t u r e  n o t  to  c h a n g e  c o m m o n  l a w  a n d  p r a c t i c e ,  

and, i n s t e a d ,  l e a v e  t h e  m a t t e r s  a d d r e s s e d  in t h i s  b i l l  to l o c a l  o f f i c i a l s  

to w o r k  o u t  w i t h  l o c a l  u t i l i t i e s  in t h e  b e s t  i n t e r e s t  o f  t h e  l o c a l  p u b l i c .

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES
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M u n i c i p a l  r i g h t s - o f - w a y  a r e  f i r s t  a n d  f o r e m o s t  f o r  t r a n s p o r t a t i o n  a n d  

r o a d s .  A s  a s e c o n d a r y  u s e ,  u t i l i t y  c o m p a n i e s  h a v e  a r i g h t  t o  u s e  t h e  

r i g h t s - o f - w a y  as u t i l i t y  c o r r i d o r s .  S u c h  u s e  is in  l i e u  o f  t h e  u t i l i t y  

h a v i n g  to  p u r c h a s e  t h e i r  o w n  r i g h t s - o f - w a y ,  a n d  is u s u a l l y  f r e e  o r  w i t h  a 

m i n i m u m  p e r m i t  f e e  i n  t h e  l a r g e r  m u n i c i p a l i t i e s .  H o w e v e r ,  t h e  u s e  o f  t h e  

r i g h t - o f - w a y  f o r  l i t t l e  o r  n o  c o s t  is  w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e  

u t i l i t y  w i l l  r e l o c a t e  t h e i r  f a c i l i t i e s ,  i f  n e c e s s a r y ,  t o  a c c o m m o d a t e  r o a d  

i m p r o v e m e n t s ,  u n l e s s  p r o v i d e d  f o r  d i f f e r e n t l y  in i n d i v i d u a l  o r d i n a n c e s  o r  

f r a n c h i s e  a g r e e m e n t s  b e t w e e n  m u n i c i p a l  a n d  u t i l i t y  c o m p a n i e s .

T h e  p r o p o s e d  l e g i s l a t i o n  d o e s  n o t  d i s t i n g u i s h  b e t w e e n  p r i v a t e ,  f o r - p r o f i t ,  

i n v e s t o r - o w n e d  u t i l i t i e s  a n d  n o n - p r o f i t  a n d  R E A  u t i l i t i e s ,  n o r  b e t w e e n  t h e  

r e g u l a t e d ,  e s s e n t i a l  u t i l i t i e s  s u c h  as  g a s  a n d  e l e c t r i c a l  o n  o n e  h a n d  a n d  

t h e  u n r e g u l a t e d ,  u n e s s e n t i a l  u t i l i t i e s  s u c h  a s  c a b l e  t e l e v i s i o n  o n  t h e  

o t h e r .  T h e  p o t e n t i a l  c o s t  o f  r e l o c a t i n g  u t i l i t i e s  f o r  t h e  u t i l i t y  c o m­

p a n i e s  is j u s t  t h e  c o s t  o f  d o i n g  b u s i n e s s ,  c o u n t e r -  b a l a n c e d  b y  t h e  

s a v i n g s  o f  n o t  h a v i n g  t o  b u y  t h e  r i g h t s - o f - w a y  f r o m  a l a n d  o w n e r .  U t i l i t y  

c o m p a n i e s  h a v e  a l w a y s  k n o w n  u p f r o n t  t h a t  t h e y  c o u l d  p o t e n t i a l l y  i n c u r  

r e l o c a t i o n  c o s t s  i n  t h e  e v e n t  t h a t  r o a d  i m p r o v e m e n t s  a r e  n e c e s s a r y .  A n y  

change' i n  t h i s  b y  t h e  L e g i s l a t u r e  is  a n  i n t r u s i o n  i n t o  t h e  l o c a l  a u t h o r i t y  

o f  t h e  m u n i c i p a l i t i e s  a n d  t h e i r  r o a d  p o w e r s .

S h i f t i n g  t h e  c o s t  o f  u t i l i t y  r e l o c a t i o n ,  a s  p r o p o s e d  i n  t h i s  b i l l ,  w o u l d  

s h i f t  t h e  c o s t  f r o m  t h e  r a t e  p a y e r  t o  t h e  t a x p a y e r .  T h e  a d d i t i o n a l  c o s t  

m a y  m e a n  t h a t  n e c e s s a r y  r o a d  i m p r o v e m e n t s ,  n e c e s s a r y  f o r  p u b l i c  s a f e t y ,  

m a y  b e  d e l a y e d  o r  s i m p l y  n o t  d o n e  g i v e n  l i m i t e d  r o a d  c o n s t r u c t i o n  d o l l a r s .  

T h i s  is e s p e c i a l l y  t r u e  f o r  l o c a l  i m p r o v e m e n t  d i s t r i c t s  a n d  f o r  b o r o u g h s  

w i t h  l i m i t e d  r o a d  p o w e r s  a n d  r o a d  s e r v i c e  a r e a s  w i t h  l i m i t e d  d o l l a r s  

a v a i l a b l e .

T h e  s i t u a t i o n  is a l s o  d i f f e r e n t  t h a n  i t  is  w i t h  s t a t e  r o a d  c o n s t r u c t i o n .  

T h e  S t a t e  o w n s  i t s  r i g h t s - o f - w a y  i n  f e e  s i m p l e .  T h e y  h a v e  c o m p l e t e  

c o n t r o l  o v e r  t h e i r  r o a d s  a n d  c a n  p r o h i b i t  t h e i r  u s e  b y  u t i l i t y  c o m p a n i e s .  

M u n i c i p a l i t i e s  c a n n o t .  T h e  S t a t e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a l s o  

o p e r a t e s  w i t h  a l a r g e  p r o f e s s i o n a l  s t a f f  w h i c h  is c a p a b l e  o f  s u p e r v i s i n g  

t h e  p e r m i t t i n g ,  p l a n n i n g ,  a n d  i n s t a l l a t i o n  o f  u t i l i t i e s  in  t h e i r  r o a d w a y s ,  

i n c l u d i n g  r e q u i r i n g  ’a s - b u i l t s "  o f  t h e  f a c i l i t i e s  i n s t a l l e d .  M a n y  

m u n i c i p a l i t i e s  d o  n o t  r e q u i r e  p e r m i t s  o r  f e e s  o r  h a v e  t i g h t  c o n t r o l s  o v e r  

t h e  u t i l i t y  c o m p a n i e s  a n d  w h e r e  a n d  h o w  t h e y  p l a c e d  t h e i r  u t i l i t i e s  i n  t h e  

r i g h t s - o f - w a y .  A n d  w h y  s h o u l d  t h e y  b u i l d  s u c h  e x p e n s i v e  b u r e a u c r a c i e s  

w h e n  it  is c o m m o n  u n d e r s t a n d i n g  t h a t  t h e  u t i l i t y  w i l l  b e  r e s p o n s i b l e  f o r  

r e l o c a t i n g  t h e i r  f a c i l i t i e s  if  n e c e s s a r y ?  F i n a l l y ,  t h e  S t a t e  o f  A l a s k a  

g e t s  m u c h  o f  i ts h i g h w a y  i m p r o v e m e n t  f u n d s  f r o m  t h e  f e d e r a l  g o v e r n m e n t .  

T h e r e f o r e ,  it  c a n  b u i l d  t h e  c o s t  o f  r e l o c a t i n g  u t i l i t i e s  i n t o  t h e  c o s t  o f  

t h e  p r o j e c t  a n d  s h i f t  t h e  c o s t s  to l a r g e l y ,  t h i r d  p a r t y ,  n o n - r e s i d e n t  

t a x p a y e r s .

In a d d i t i o n  t o  t h e  g e n e r a l  a r g u m e n t  t h a t  t h e  l e g i s l a t i o n  w o u l d  

i n a p p r o p r i a t e l y  s h i f t  t h e  c o s t  o f  r e l o c a t i n g  u t i l i t y  f a c i l i t i e s  to t h e  

m u n i c i p a l i t i e s ,  t h e  c h a n g e  f r o m  c o m m o n  l a w  a n d  p a s t  p r a c t i c e  is m a d e  e v e n  

m o r e  o n e r o u s  in t h a t  s u c h  a c h a n g e  a n d  t h e  i m p a c t  w o u l d  be  r e t r o a c t i v e .  

U n d e r  S e c t i o n  2 o f  t h e  b i l l  w i t h  t h e  p r o p o s e d  a d d e d  l a n g u a g e  o f  A S  

2 9 . 3 5 . 0 7 5  (b)(2), t h e  m u n i c i p a l i t i e s  w o u l d  b e  p e n a l i z e d  f o r  f o l l o w i n g  t he 

l a w s  in p l a c e ;  i . e., m a n y  m u n i c i p a l i t i e s  h a v e  a l l o w e d  u t i l i t i e s  to p l a c e
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t h e i r  f a c i l i t i e s  in  t h e  r i g h t s - o f - w a y  w i t h o u t  c h a r g e  o r  w i t h o u t  p e r m i t s  

b e c a u s e  t h e  u n d e r s t a n d i n g  a n d  l a w  r e q u i r e d  t h e  u t i l i t y  c o m p a n y  to  b e a r  the 

r e s p o n s i b i l i t y  a n d  c o s t  t o  m o v e  t h e m  i f  n e c e s s a r y .  U n d e r  t h e  l a n g u a g e  o f  

t h i s  s e c t i o n ,  i f  t h e r e  is n o  p e r m i t  s y s t e m ,  t h e  m u n i c i p a l i t y  w o u l d  p a y  t h e  

c o s t  o f  r e l o c a t i o n .

O n e  f i n a l  p o i n t  is r e l e v a n t ,  a g a i n ,  o n l y  i f  y o u  a c c e p t  t h e  b a s i c  c o n c e p t  

o f  t h e  b i l l ,  a n d  w e  d o  not. W h i l e  t h e  c o s t  t o  t h e  m u n i c i p a l i t y  f o r  

r e l o c a t i n g  t h e  u t i l i t y  f a c i l i t i e s  is d i s c o u n t e d  f o r  u p g r a d e s  a n d  s a l v a g e  

v a l u e  in s u b s e c t i o n  (d) o f  t h e  b i l l ,  " u s e f u l  r e m a i n  l i f e "  is not. I f  t h e  

m u n i c i p a l i t y  is r e q u i r e d  t o  p a y  f o r  t h e  c o s t  o f  r e l o c a t i n g  the f a c i l i t y ,  

it  s h o u l d  h a v e  h a v e  t o  p a y  f o r  b r a n d  n e w  e q u i p m e n t  i f  i t  h a s  l i m i t e d  

r e m a i n i n g  l i f e  l e f t ;  e . g . ,  t h e  t e l e p h o n e  p o l e  i s  o l d  a n d  r o t t i n g  a n d  w o u l d  

h a v e  h a d  t o  b e  r e p l a c e d  i n  a y e a r  e v e n  if  t h e  m u n i c i p a l i t y  w e r e  n o t  m a k i n g  

r o a d  i m p r o v e m e n t s  w h i c h  r e q u i r e  t h e i r  r e m o v a l .

A g a i n ,  t h e  A M L  is o p p o s e d  to  S B  1 5 5  a n d  s h i f t i n g  t h e  c o s t  o f  u t i l i t y  

r e l o c a t i o n  f r o m  t h e  u t i l i t y  c o m p a n y  t o  t h e  m u n i c i p a l i t y  a n d  t h e  g e n e r a l  

t a x p a y e r s .

S A B : p h i
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"tr Fairbanks North Star Borough
809 Pioneer Road < P.O. Box 1267 • Fairbanks, Alaska 99707 • 907/452-4761

March 30, 1987

Linda Anderson 
FN8B Liaison 
130 Seward St., Rm 304 
Juneau, AK 99801

Dear Ms* Anderson:

SUBJECT: SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance.

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality."i

"The cost shall not exceed tha approved estimate unless agreed 
to by the municipality,"

3. Remove the word "municipal" from page 2, line 1.

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W<\i l v\ ti/M
"and Che f a c i l i t y  Jar  l o c a t e d  su c h  ah a t  i g  mee a l l  a p p l i c a b l e  
c o d e s ,  r e g u l a t i o n s ,  and s t a t u t e s  a t  t h e  t im e  o f  i t s  
i n s t a l l a t i o n . "
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Ms, Linda Anderson 
March 30, 1987 
Page 2

I will immediately follow up these suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter,

Sincerely,

Cj2c/iA
Clark R. Milne 
Manager
Division of Civil Engineering

ccs Pat Walsh, Special Assistant to the Mayor, FNSB 

cm8-141
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M E M O R A N D U M

TO: Dick Jackson, Administrator Director

THROUGH: Neil Kersten, Public WorkB Director

FROM: Clark Milne, Manager, Civil Engineering Division

DATE: March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB 155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my letter which suggested changes to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremost concern is that our FNSB utility permit 9ystera 
is quite young, having only been Instituted on July 1, 1985. Thus, 
the majority of all utilities installed in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29,35.075.(b)2 will probably be in effect 
the majority of the time. Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best Interests, 
at least so far as the unrestricted wording of (b)2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, it is due to a past failure of
the utility to install the service line or facility properly in the
first place. This includes both aerial crossings that are too low, 
buried lines that are too shallow, and utility poles that intrude too 
closely to the existing road shoulders so that necessary road widening 
(within the right-of«way) requires the relocation of an existing pole. 
To require us to pay for these oversights, under-deBigns, and 
inappropriate installations by the utility firms seems unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e. to the standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of this type of facility that
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It ia our practice, and is supported by the common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.
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March 30, 1987 
Page 2

Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We 
have found that all too often a utility placed a line too shallowly in 
the right-of-way and a new road project thus uncovers and interferes 
with it, Again, national electric code requires that any power or 
telephone line must be buried at least 30" under the ground surface.
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over! Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface— thus, the road interference with minor improvements to the 
roadway,

In both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation ware SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March
30. The first item deals with ray concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility is a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB155 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeJ-ad, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 

reasons.

Item no. 3 w b b  requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.
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Item no. A addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the. utilityrs concern, problem and expense, not 
our'i,

Item no. 5 deals with my concern that the existing FNSB utility permit 
system applies only to those rights-of-way within recognized road 
service areas. The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities," which would eliminate the 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because the permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our transportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
follow good praotioo and tho" applicable codec, modulations and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations we find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the most just and fair dividing line when faced with paying for 
a utility relocation or not. I agree with the concept that if a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes ’■‘thin the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility’s point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common sense of justice 
inherent in having to pay for their own mistakes of the past,

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-lA3
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POUCYON
B U ILD IN G S , S T R U C T U R E S  fc IM PROVEM ENTS

acqukewml
K W P im f f l t

o t h \ r  im p ro vem en t s .  Tha U n i f o rm  Act i  
t e q u V e s  t h a t  such  t e n a n t  r e c e i v e  j b / c  
c om p e n s a t i o n  t o r~ a n v  auch b u i i d i n ga .f  
a t r i i c t d f c e a ,  o r  im p ro vem en ts .  TF iaJrenant 
f r ^ f t r«"&b ls  aompAf lsat ion avan  i i '  i h e  
Lease r e q u i r e s  tha t e n a n t  t o  remove any  
b u i l d i n g s \ s t r u c t u r e s ,  o r  impro j fements 
a t  tha e n d \ f  t h a  l e a s e  t e rm .

Any b u i & i n g ,  s t r u c t u r e ,  .y6 r  o t h e r  
improvemen t  w h i c h  w ou ld  be c o n s i d e r e d  to 
be r e a l  p r o p e r t y  i f  owned by t h e  owner 
o f  tha  r e a l  p r o p e r t y  on wh/ch i t  i s  
l o c a t e d  s h a l l  be c o n s i d e r e d  to be r e a l  
p r o p e r t y  f o r  a c q u i s i t i o n . d p u r p o 9 a a .  
A c q u i s i t i o n  f r om ^ t h e  t enan t-owner  s h a l l  
f o l l o w  the  same pgocedu?ea as f o r  a f e e  
owner .

J u s t  c om p e n s a t fW / f g r  n>rn>nf-/iunad 
i mprovement i s  the Amount w h i c h  the 
i mprovg.inAn l — c on t r l b J taa-.tO-tha. f a l r  
market  v a l u e o f  t h e V ^ h o l e  p r o p e r t y  o r 
i t s  r emova l  v a l u e Ti s ~ ^ r eAt e r .  
fternovar v a l u e  i F - q f e n g l d e i . ^  .to 
s a l v a g e  v a l u e .

a .  The term^"sal,y?igfl y a l u eJ l  means 
th a  p r c p a b t g  pri?T- o f  an
i t em r~7f  o t f e r e j T f o r  sa l e  on the 
c o n d i t o o n  t h a t  at w i l l  be 
removed f rom t h a i p r o p e r t y  a t  the  
b u y e r ' s  e x p e n s e , ^ l l o w i n g  a 
r e a / o n a b l e  p e r i o d ^ o f  t ime to 
f i n d  a p e r s on  b u y i n g  w i t h  
know ledg e  o f  t h e  u l e s  and 
pu rposes  f o r  w h i c h  I t  i s  
m a p t a b l e  and c a p a b f t  o f  b e i n g  
i s e a ,  i n c l u d i n g  s e p a r a t e  use o f  

/ s e r v i c e a b l e  componen ts and s c r ap  
when t h e r e  i s  no  ceaaobafcde 
p r o s p e c t  o f  s a l e  e x c e p t  on t h a t  
b a s i s .

The c o n t r i b u t o r y  v a l u e  c o n s i s t s  
o(i —   *   A

1. The v a l u e  i p  p l a c e  of  
b u i l d i n g ,  s t r u c t u r e ,  o r ^  
o t h e r  im p ro vemen t ,  the  
p r e s e n t  use  o f  w h i c h  i s  %he

h i g h e s t  and b e s t  u s e  of  t l  
l a n d  t o  be a c q u i r e d ,  f o r j E t e  
r e m a i n i n g  e c o nom ic  l i f e j f  o r

.T he  i n t e r i m  u s e  v a l u o A f  a 
i l l d i n g ,  s t r u c t u r e , f o x  

^ t h a r  im p ro vem en t ,  m a  
r e sen t  use o f  wh iu f i  i s  n o t  

t i n  p r o j e c t e d  h i g b C a t  and  
b e a t  u s e  o f  t h e  M ind  to be 
a c q u i r e d ,  f o r  a A p e c i f i e d  
i n t o t i m  t ime p e r i o d  l o n g e r  
thanafcha e oma l/ i n a  tarra o£
t h e  f iaaae ( i t / e r l o  u s e  v a l u e  
i n c l u d e s  t h e / p r e s e n t  w o r t h  
o f  t h a \ e a l v » g e  v a l u e  o f  t ha  
b u i l d i i f c s ,  s t r u c t u r e s ,  o r  
o t h e r  i l p d o v am e n t s  a t  t he  
end of  t h e  i n t e r i m  t im e  
p e r i o d ) ; j for

3.

tenan t-owm

The va 
bu± lJ3I|fg7 
other A m p  
preswt us 
the#ighes 
the/land t 
thsf remain! 
> H H Z p H Z  
aflvapa valul 

a lease tat

jhall be

place of a 
truecurej 
vement ,

vr~ 
t h e

o f  w h i c h  i s  n o t  
sL be e t u a e o f  

Lbe a c q u i r e d ,  f o r  
l Cfirr '•hs ‘
m  i t3

a t . t h e  and o f

^♦mennts

,e tenanb-ownar , 
r o n s i d a r a t i o n  t o t  
s s i g n s ,  t r a n s f e r s ]  

to the  a c q u i r i n g  aj 
the-.t ^ n a n t-owne r ' s  
and i n t e r e s t  i n  t he ^ lmproVf tmen t j

(he payment ,  
and r e l e a s e s  
ncy { 1 1  o f  
l g n t ,  cT tTe ,

b .  The owner of t h d  r e a l  
p r o p e r t y  on w h l c e  the 
imp ro vemen t  i s  l o c a t e d  
d i s c l a i m s  a l l  i n S p r e s t  i n  
the  improvemen t }  fcnd

c .  -Thfl payment does ^ o t  c a suI t. 
ip ths_duglUfltlflt 
c m m a e n s a t i o n  o t h t n  
^rbh<»>ifrad hy_Law<

T h i s  p r o v i s i o n  s h a l l  n o t  be^
Io n s  t r u e d  to  d e p r i v e  the t e nA n t 1 

J n y  r i g h t s  to r e j e c t  payment undl  
/ p r o v i s i o n  and to o b t a i n  payment 
' p r o p e r t y  i n t e r e s t s  i n  a c c o rd a n c e  
o t h e r  a p p l i c a b l e  l aw .

iwnar o f  
t h i s  

r  such 
l i t h

14.1L jftHflv Haiocttton end
Aceioffommbiiflwr

H i s t o r i c a l l y ,  i t  has  been i n  .t h e  
u b l I c ' _ i n t c r c n t _ i o r  p u b l i c  u c i l l t y  

f a c i l i t l t m  to n ^ a  and o c c u p y ^ thc  
r l g h t ^ ^ j f f l y _ h T p u b l 1 r road/i and*• 
s t r e e t s . _ T h i s  i s  e s p e c i a l l y  the ca se  on

40
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l o c a l  roads and s t r e e t s  t h a t  p r i m a r i l y  
p r o v i d e  a l a n d  s a r v l c e  f u n c t i o n  to
a b u t t i n g  r e s i d e n t s ,  as w a l l  as on 
c o n v e n t i o n a l  h i g hway s  
c o m b i n a t i o n  of  l o c a l ,  S t a t e ,  and

t h a t  s e r v e  a

r e g i o n a l  t r a f f i c  n e e d s .  J h i s  p r a c t i c e  
j t a s  . g e n e r a l l y  bean  f o l l Q u a ^ n a H c n u T ^
S in c e  tha e a r ( y
h i g hway  t r a n s p o r t a t i o n  n e tw o rks .  Ove r  

'“many y e a r s ,  i t  h a s  p r o v e n  t o ' o f f e r  the 
most  f e a s i b l e ,  e c o n om i c ,  and r e l i a h J n  
s o l u t i o n  f o r  t r a n s p o r t i n g  p e o p l e ,  goods ,  
and p u b l i c  s e r v i c e  c om m od i t i e s  (w a te r ,  
e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  gas ,  o i l ,  
e t c . ) ,  a l l  o f  w h i c h  a r e  v i t a l  to t he  
g e n e r a l  w e l f a r e ,  s a f e t y ,  h e a l t h ,  and 
w e l l  b e i n g 1 o f  o u r  c i t i z e n s .  To have 
done o t h e r w i s e  w ou l d  h a v e  r e q u i r e d  a 
t remendous i n c r e a s e  i n  t h e  a c q u i s i t i o n  
o f  a d d i t i o n a l  r i g h t- o f-w a y  f o r  u t i l i t y  
p u r p o s e s  a l o n e ,  T h i s  c o u l d  have  a l s o  
r e s u l t e d  I n  s i g n i f i c a n t  added c o s t s  to 
be bo rne  by the  u t i l i t y  consumers 
t h r o ug h  i n c r e a s e d  r a t e s  f o r  u t i l i t y  
s e r v i c e s  so p r o v i d e d .

Under  t h e  p r a c t i c e  o f  j o i n t l y  u s i ng 
a common r l g n t- o r- w a y , t h e r e  a r e  two 
SFgafl*a re a s  o t  c o n c e r n  to  h ig hway  and 

" u t i l i t y  o f f i c i a j w  F i r s t  i s  the
c o s t or r e l o c a t i n g .  r e p l a c i n g ,  o"g"’~  
j f l J U T H n g  u t i l i t y r a c m t i e s  t h a t  f a l l  
fTT t l i e  p a l l l  v t  PPUudAea h , E h u , y

r.nmmr 1̂ '.y »«**»—jH  aa
t f t l i l T  R e l o c a t i o n s  a n d  A d j u s t m e n t s ? ^
s e d i h d ,  i n s t a l l a t i o n  o f  ' u t i l i t y "
f a c i l i t i e s  a l o n g  o r  a c r o s s  h ig hway  
r i g h t-o f-way  and tha  manner i n  w h i c h  
t hey  o c cupy  and j o i n t l y  use  such  
r i g h t- o f-w ay ,  commonly r e f e r r e d  to as 
the  Accommodat ion o f  U t i l i t i e s .

£ c d a r a l - a i d  f u n d s  mav p a r t i r . i  par.p- I n  
r e l o c a t i n g  u t i l i t i es d i a p i ^ a i H  hy .  

Lijr6pqaed-hi^hway~pro1aQt..-wherL cer.ta^n 
c o n d i t i o n s  have been met .

o f a l l ,  you s h o u l d  cheeky w i t h  
t h e  S t a t e  h i g hway  d e p a r tm e n t .  t;p be su re  
you a r e  i n  c o m p l i a n c e  w i t h  the 
a p p r o p r i a t e  S t a t e  p r o c e d u r e s.

I f  the  fg f t- tHMaa  »fn *r»1y 
the owner of  the l a n d  a nd a r e  n o t  
s e r v i n g  some a s p e c t  o f  t h e  " p u b l i c "  then  
t;hev wou ld  t r e a t e d  u n d e r  n o rma l
Hr-qnLliMnrT pyrtcadnr...;, P ' I j l H m H
p r o p s r t y -

When I t  i s  d e t e rm i n e d  t h a t  the  
u t i l i t y  i s  i n  f a c t  s e r v i n g  t h e  "pub l i c . "  
t h e  n e x t  S te p  i a  to  r i e tw rm lnn  LmTcrh frf 
the  u t i l i t y  a d j u s tm e n t s  a r e  p o t e n t i a l l y  

i1>lar~F«r    “ -----e l i y i b l e t o r r i iHd l f tg-:-- ITT
g e n e r a l ,  F e d a r a l - a i d  f unds  mav 
p n rM r . l n a . c e  i n  hhg-CMXA-nf a d j u s t i n g 
u t i l i t i e s  w h e r e :

*  u t i l i t y  has a l e g a l
c ompen sab l e  i n t e r e s t  i n  ''

^ 1

S r e s e n t  l o c a t i o n  bv reasoQ o f  
o l d i n g  a f n i ^ g J g g l B n f R B  

i r a a l  p r o p e r t y ;  o r

the  S t a t e  i s  a u t h o r i z e d  by 
a t a t u t a  . _ 
a d j u s tm e n t !  o r :ty

*  t h e  u t i l i t y  I s  pwnad bv a 
gOY r rn rn an ra l~ i t n i t ,  i s  w i t h i n
p u b l l g  f f l f th t-of-waT:—dffU t'hV
g o v e r nm e n t a l  u n i t  i s  n o t  
r e q u i r e d  by law or ag re emen t  to 
r e l o c a t e  i t s  f a c i l i t i e s .

. a f t e r  t he  above i s  s a t i s f i e d ,  i t  
i s  d e t e rm i n e d  t h a t  the new r i g h t s- o f-w a y 
a r e  r e q u i r e d f n r the  ti H  1 1  h v r t h e r e  a re  
two o p t i o n s  a v a i l a b l e  f o r  o b t a i n i n g  the 
r i g h t - o f- w a y .  F i r s t ,  t h e  u r i H t v  mny 
o b t a i n  the r c p l f lspment 
_£_e r e im bu r s ed  f o r i t s  c o s t s .  The second  
i s T U T "  the h ighway , n i ;anry  to ha  t.ha 
r a e p o n e i b l e  p a r t y  f o r  o b t a i n i n g  the  
rigrtc-ai f-w»y. T h i s  needs to be c o v e r e d  
as  p a r t  o f  t h e  u t i l i t y  r e l o c a t i o n  
ag reemen t  b e tween  t h e  h i g hw a y  agency  and 
t h e  p u b l i c  u t i l i t y  a pp r o v ed  by the FHWA 
D i v i s i o n  O f f i c e ,  wkqj^a—tb t  ^pk'-'sy 
ag e ncy l a . o h t a l M n g —the- r e p l a c e me n t
r i a h t s- o f-w a v .  the p r o v i s i o n s  o f  the  
U n i f o rm  Act  w i l l  a p p l y ,  t t - t b * .  
ag reemen t  c a l l s  f o r  the u t i l i t y  to

-p r ov ide- t ha-.g.̂ f t is-'e f -W&y7~ th r-Un i f o rm 
Ac t  does n o t  a p p l y .

1 4 .6 > J o ln t  D g v e lo p m e n t/ M u lt lp la  U se

Highway j o i n t  d e v e l o pm e n t /m u f f t i p l a  
use  p r o j e c t s  have b een  c a r r i e d ^ C u t  f o r  
many p u r p o s e s ,  bu t  the b a s i c y t f b j e c t i v e s  
ha ve  been  8 a a c h i e v e  b e t t a r y c om p a t i-  
b i l i t y  be tween the h i g hwa j y&nd  l e a  
e n v i r o n m e n t  a V l  to obta in j rmax imum 
b e n e f i t s  from 0 3 a use  o f i r i n c r e a s i n g l y  
9 c a r c e  r i g h t - o f \ a y ,

J o i n t  d e v a l o p m e n c / V i J t i p l e  use p r o j e c t s  
can  have  a m a jo r  i n f l u e n c e  on h i g hway  
l o c a t i o n  and des ig r f .  \ N o n- h i g hw a y  
a c t i v i t i e s  such a f  h o u s i n g ,  b u s i n e s s  
a c t i v i t i e s ,  p a r k i n g ,  a n \ r e c r e a t i o n  can  
be l o c a t e d  i n  ttfo a i r spaa te  above or 
b e l ow  t h e  h i g hwhy  o r  on iJfcd a d j a c e n t  to 
t h e  h i g hw ay .  >rha d e s i g n s  f ^ r  b o t h  t h e  
h i g hway  and t h e  non-h ighway  bJeraents 
must be d e v e l o p e d  i n  c l o s e  c o o r d i n a t i o n  
and w i t h  a / v i aw  toward a c h i e v i n g  
e s t h e t i c  Ji'armony, s a f e t y ,  o v e r a l l  
e c o n o m y ^ a n d  c o m p a t i b i l i t y  w i t h \ h a  
" d j o i n k i g  n e i g h b o r h o o d ,  ^

*  $ 
i n t  d e v a l o p m e n t / m u l t i p l e  u s e \  

a p p n e s  n o t  o n l y  to c o o p e r a t i v e  p l a n n i n g  
by/ th e  h i g hway  and the  non-h ighway  \  

n c i e s ,  b u t  a l s o  i n v o l v e s  c o n c e r n  fflfcr 
nd  use  beyond the immed i a t e  h i g h w a y !  

i g h t- o f-w a y . Tha i n t e n t  13 to *

s '



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907)276-3235

March 30, 1984

TO: All House Members

FROM: David Hutchens i « rl? ir-c- Ai\~/
\)e/M s W .L a . /Ji/%

SUBJECT: CS for CS for SB 67 (Rules) I V ^

Eventually the House will get to its Daily Calendar for 3- 
29. When that time comes, please support SB67.

This bill provides for reimbursement by municipalities of 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipalities have in
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some municipalities are now 
refusing to participate in these relocation expenses, and we see 
a growing trend in that direction.

These relocation expenses should properly be paid for by 
the municipalities as a part of the road project. E ^ s o m e ^ c a s e s ^  
K^e^psjC2if jjtfilltV~^l^catlpiis”̂ ^ n ^ e  more th^n"T'^e~(Tost -oTjEHe/ 
f-oacL ltsel^^Hf‘"‘This ’ situation T e  ads^ro^&isliort'fons'“''in "dec1 s'ion 
making. The municipality considers all the benefits of the road 
project, but only part of its costs.

The problem to the utilities' consumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

(fn many cases,..; theutility.lines, were .there . firs t. • 
Chugach Electric, for example, has between 100 and 200 miles of 
line which were installed before there were adjacent roads, before 
there was any formal permit or easement process, and in some 
cases before those areas were within municipal boundaries. It 
would be extremely unfair for them now to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many cases they are not the same
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p e o p l e .  F o r  e x a m p l e ,  C h e  C i t y  of K e n a i  is one of t h o s e  

m u n i c i p a l i t i e s  w h i c h  r e f u s e s  to pa y .  T h e y  a r e  o n e  o f  s e v e r a l  
c o m m u n i t i e s  w i t h i n  t h e  s e r v i c e  a r e a  of H o m e r ' E l e c t r i c  A s s o c i a t i o n .  
W h e n  t h e  c i t y  o f  K e n a i  r e f u s e s  to p a y ,  t h e  r e s u l t  is to t r a n s f e r  
p a r t  o f  the c o s t  of C i t y  of K e n a i  r o a d  p r o j e c t s  to r e s i d e n t s  of 
t h e  o t h e r  c o m m u n i t i e s  t h r o u g h o u t  t h e  H E A  s e r v i c e  area.

In the i n t e r e s t  of s i m p l e  f a i r n e s s ,  p l e a s e  v o t e  for SB 
o/. T h e  c o s t  c a u s e r  s h o u l d  b e  t h e  c o s t  payer.

i
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ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. FIREWEED LANE • SUITE 301 
ANCHORAGE, ALASKA 99503 • (907) 276-3235

March 3, 1987

Representative Bette Cato 

Pouch V
Juneau, AK 99811

Dear Representative Cato:

Thank you for introducing HB 155.“ S * a s  IS£~
In regard to the relocation of utility facilities incident to a 
municipal construction project, this legislation would clarify the 
law as to when the utility pays and when the municipality pays. If 
there is a written agreement on these matters between the parties, 

that agreement would govern. If there is not a written agreement on 
allocation of costs, the municipality would pay if the utility 
facility is properly located under a permit or if the utility 
facility was installed before the municipality permit system applied 
to the construction of the facility in question in question.

The effect of all this is to resolve a long-standing dispute by 
protecting the utility investment in existing facilities. It will 
require municipalities in some cases to include utility relocation 
costs in the cost of municipal construction projects which would 
otherwise be in dispute between the parties.

By making these utility relocation costs a part of the cost of the 
highway project, the local utility rate payer is relieved of this 
burden. In most cases a State or federal grant is the funding source 
for the road project. In those cases, these relocation costs would 

be transferred to the state or federal government.

In some cases the expense will be assumed by the municiaplity. When 
this expense is transferred from the local utility rate payer to the 
local municipal taxpayer, there is no net change for residents who 
are in both roles. However, a utility's consumers and the 
municipality's taxpayers are not always the same people. Fairness 
requires that if a municipal project causes the cost of relocating
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utility facilities, then the municipality should be responsible f 

that cost. It is a l s o 'important that all of the costs as well as 
of the benefits of a proposed project be considered at the time a 

municipality decides to relocate or widen a highway. Without HB 
the municipality considers all of the benefits of a proposed proj 

but it only considers a part of the cost.

Sincerely,

David Hutchens 

Executive Director




