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HB 213: "An Act relating to allocation of federal-aid 
highway funds; and providing for an effective 
date.11
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fuel. »

CSSB 17: "An Act relating to unlawful possession and
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FOR THIS MEETING YOU HAVE:

A folder on HB 213 that includes:
*  a copy of the committee substitute for HB 213
*  a sectional analysis
*  a letter of intent
* a fiscal note on CSHB 213 from DOT/PF
*  a copy of HB 213
*  a fiscal note & position paper on HB 213 from DOT/PF
*  information from the six-year capital plan
* a classification of road miles within Alaska
*  a letter from the Ass 't .  D i v i s i o n  Administrator of the 

Federal Highway Administration
*  a report on HB 213 from Rep. Hoffman
*  minutes from the 4/13, 4/15 & 5/4 public hearings o f  

HB 213

A folder on HB 280 that includes:
*  a copy of HB 280
*  a fiscal note from the Dept, of Revenue
*  a position paper on the Senate companion bill
*  a discussion on the watercraft motor fuel tax
*  a resolution from the Anchorage Chamber of Commerce
* written testimony from two witnesses

A folder on CSSB 17 that includes:
*  a copy of CSSB 17
*  a fiscal note and position paper from the Dept, of 

Public Safety
* a memorandum and sectional analysis from Sen. Faiks
* a copy of the statutes impacted by CSSB 17
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House B i l l  280 
F is c a l  Note A nalysis 

May 5, 1987

HB 280 amends d e f in it io n s  in  AS 43.40.100 by c o rre c tin g  language usage 
and adding a s e c tio n  under th e  d e f in i t io n  of motor fu e l which excludes - 
from the  d e f in i t io n  th a t  fu e l  o r ig in a t in g  o u ts id e  th e  ju r i s d ic t io n  of th e  

_State and brought in to  th e  S ta te  in  fu e l  s to rag e  tanks on w a te rc ra f t  fo r  
th e  purpose of o p era tin g  sa id  w a te rc ra f t ,  engines on th e  w a te rc ra f t  or 

. .a u x il ia ry  w a te rc ra f t  c a r r ie d  by th e  w a te rc ra f t .

U n til re c e n tly  i t  was Department p o lic y  .h a t  w a te rc ra f t  of a l l  ty p es, 
whether engaged in  i n t r a s t a t e  o r i n t e r s t a t e  commerce must pay the 
f iv e -c e n t w a te rc ra f t  motor fu e l ta x  on fu e l  consumed or used in  A laska. 
This p o licy  had been conveyed to  th e  w ater t r a n s p o r ta t io n , crude o i l  
tan k e r, c ru is e  sh5.p and f is h  p ro cessin g  in d u s tr ie s .  This p o s itio n  was 
challenged by th e  in d u s try  and a form al hearing  d ec is io n  issued  by th e  
Department. The d ec is io n  held  t h a t  th e  Department, in  a s s e r t in g  i t s  
p o licy  a g a in s t th e  i n t e r s t a t e  w ater t ra n sp o r ta tio n  in d u s try  in  1985 had, 
in  e f f e c t ,  changed i t s  p o lic y  w ith o u t re g u la to ry  a u th o r ity .  In  response, 
th e  Department has requested  an opin ion  from th e  A ttorney  General whether 
i t  i s  s t a tu to r i l y  p e rm iss ib le  to  ta x  fu e l consumed in  th e  S ta te , and i f  
so , whether an amendment to  th e  re g u la tio n s  i s  necessary .

We b e liev e  i t  i s  sound p u b lic  p o lic y  to  a s s e r t  th e  ta x  a g a in s t the  
i n t e r s t a t e  sh ipp ing  in d u s try . F i r s t ,  th e  levy is  borne by Alaska 
re s id e n t sh ipp ing  companies and p u ts  them a t  a com petitive  d isadvantage 
w ith fo re ig n  companies which a re  n o t taxed on th e i r  fu e l purchased in  
o th e r ju r i s d ic t io n s .  Second, th e re  i s  s u b s ta n tia l  revenues a t  s ta k e , 
co n se rv a tiv e ly  estim ated  a t  $3 m illio n  p e r  y ear.

Suggested Amendments:

Sub-paragraph (M) exempts fu e l  consumed by " a u x il ia ry  w a te rc ra f t  c a rr ie d  
by the  w a te rc ra f t ."  I t  i s  our understand ing  th a t  th e  sponsors do n o t 
in tend  to  exempt from ta x  fu e l  consumed by f is h  p ro cessin g  f a c i l i t i e s  in  
th e  S ta te , e s p e c ia lly  f is h in g  v e s se ls  o r o ther sm alle r w a te rc ra f t  which 
enable the  p ro cessin g  v e sse l to  ta k e  f is h  in  Alaskan w aters. The 
amending language may prov ide a loophole fo r  f i s h  p ro ce sso rs , and we 
suggest amending language be d ra f te d  which d isa llow s th e  exemption to  
v esse ls  w hile they a re  f is h in g  in  Alaskan w aters.

The amendment a lso  may p erm it f i s h  p ro cesso rs  to  be exempt from tax  on 
fu e l used by on-board g en era to rs  and o th e r engines n o t a sso c ia ted  w ith 
p ropulsion  of th e  v e s se l. This may a lso  be o u ts id e  th e  scope of th e  
sp o n so r 's  in te n t io n .
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S e n a t e  B i l l  TOO F i s c a l  N o t e  A n a l y s i s  F e b r u a r y  1 2 ,  1987
SB 100 a mends d e f i n i t i o n s  i n  AS 4 3 . 4 0 . 1 0 0  by c o r r e c t i n g  l a n g u a g e  u s a g e  ' and a d d i n g  a s e c t i o n  u n d e r  t h e  d e f i n i t i o n  o f  m o t o r  f u e l  w h i c h  e x c l u d e s  f r o m  t h e  d e f i n i t i o n  t h a t  f u e l  o r i g i n a t i n g  o u t s i d e  t h e  j u r i s d i c t i o n  o f  t h e  S t a t e  a n d b r o u g h t  i n t o  t h e  S t a t e  i n  f u e l  s t o r a g e  t a n k s  on w a t e r c r a f t  f o r  t h e  p u r p o s e  o f  o p e r a t i n g  s a i d  w a t e r c r a f t ,  e n g i n e s  on t h e  w a t e r c r a f t  o r  a u x i l i a r y  w a t e r c r a f t  c a r r i e d  by t h e  w a t e r c r a f t .
I t  i s  c u r r e n t  D e p a r t m e n t  p o l i c y  t h a t  w a t e r c r a f t  o f  a l l  t y p e s ,  w h e t h e r  e n g a g e d  i n  i n t r a s t a t e  o r  i n t e r s t a t e  c o mm e r c e  m u s t  p a y  t h e  f i v e - c e n t  w a t e r c r a f t  m o t o r  f u e l  t a x  on f u e l  c o n s u m e d  o r  u s e d  i n  A l a s k a .  T h i s  p o l i c y  h a s  b e e n  c o n v e y e d  t o  t h e  w a t e r  t r a n s p o r t a t i o n ,  c r u d e  o i l  t a n k e r ,  c r u i s e  s h i p  a n d  f i s h  p r o c e s s i n g  i n d u s t r i e s .  T h i s  p o s i t i o n  h a s  b ee n-*  c h a l l e n g e d  b y t h e  i n d u s t r y  a n d  i s  c u r r e n t l y  i n  t h e  f o r m a l  h e a r i n g  p r o c e s s .

We b e l i e v e  i t  i s  s o u n d  p u b l i c  p o l i c y  t o  a s s e r t  t h e  t a x  a g a i n s t  t h e  I n t e r s t a t e  s h i p p i n g  i n d u s t r y .  F i r s t ,  t h e  l e v y  i s  b o r n e  b y  A l a s k a  r e s i d e n t  s h i p p i n g  c o m p a n i e s  a n d p u t s  t h e m  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  w i t h  f o r e i g n  c o m p a n i e s  w h i c h  a r e  n o t  t a x e d  o r  t h e i r  f u e l  p u r c h a s e d  i n  o t h e r  j u r i s d i c t i o n s .  S e c o n d ,  t h e r e  i s  s u b s t a n t i a l  r e v e n u e s  a t  s t a k e ,  c o n s e r v a t i v e l y  e s t i m a t e d  a t  $3 m i l l i o n  p e r  y e a r .S u g g e s t e d  A m e n d m e n t s :
S u b - p a r a g r a p h  (M) e x e m p t s  f u e l  c o n s um e d  by " a u x i l i a r y  w a t e r c r a f t  c a r r i e d  by t h e  w a t e r c r a f t . "  I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  s p o n s o r s  do n o t  i n t e n d  t o  e x e m p t  f r o m  t a x  f u e l  c o n s um e d by f i s h  p r o c e s s i n g  f a c i l i t i e s  i n  t h e  S t a t e ,  e s p e c i a l l y  f i s h i n g  v e s s e l s  o r  o t h e r  s m a l l e r  w a t e r c r a f t  w h i c h  e n a b l e  t h e  p r o c e s s i n g  v e s s e l  t o  t a k e  f i s h  i n  A l a s k a n  w a t e r s .  The a m e n d i n g  l a n g u a g e  may p r o v i d e  a l o o p h o l e  f o r  f i s h  p r o c e s s o r s ,  and we s u g g e s t  a m e n d i n g  l a n g u a g e  be d r a f t e d  w h i c h  d i s a l l o w s  t h e  e x e m p t i o n  t o  v e s s e l s  w h i l e  t h e y  a r e  f i s h i n g  i n  A l a s k a n  w a t e r s .
The amen dmen t a l s o  may p e r m i t  f i s h  p r o c e s s o r s  t o  b e  e x e m p t  f r o m  t a x  on f u e l  u s e d  by o n - b o a r d  g e n e r a t o r s  a nd  o t h e r  e n g i n e s  n o t  a s s o c i a t e d  w i t h  p r o p u l s i o n  o f  t h e  v e s s e l .  T h i s  i s  a l s o  o u t s i d e  t h e  s c o p e  o f  t h e  s p o n s o r ' s  i n t e n t i o n .
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C o n t i n u a t i o n  f o r  F i s c a l  N o t e  A n a l y s i s  
SB 100

A n a l y s i s :T h i s  l e g i s l a t i o n  e x e m p t s  f r o m  t h e  $ . 0 5 / g a l l o n  m a r i n e  f u e l  t a x  t h a t  f u e l  w h i c h  1s p u r c h a s e d  o u t s i d e  t h e  S t a t e ' s  j u r i s d i c t i o n  b u t  1s b r o u g h t  I n t o  t h e  s t a t e  f o r  u s e  by a w a t e r c r a f t .
I t  1s t h e  S t a t e ' s  c o n t e n t i o n  t h a t  f u e l  u s e d  w i t h i n  t h e  t h r e e  m i l e  l i m i t  1s s u b j e c t  t o  t h e  f u e l  t a x .  T h i s  c o n t e n t i o n  1s c u r r e n t l y  t h e  s u b j e c t  o f  an a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s .  B e c a u s e  o f  u n c e r t a i n t y  o v e r  t h e  o u t c o m e  o f  t h a t  p r o c e s s  c u r r e n t  r e v e n u e  e s t i m a t e s  do n o t  I n c l u d e  t h e s e  p o t e n t i a l  r e v e n u e s .
T h e r e  a r e  t h r e e  p i e c e s  o f  I n f o r m a t i o n  r e q u i r e d  t o  e s t i m a t e  t h e  -  r e v e n u e  I m p a c t  o f  t h i s  b i l l :  1) T he  v o l u m e  o f  v e s s e l  t r a f f i c  I n t o  andc u t  o f  A l a s k a ;  2) The  a m o u n t  o f  f u e l  u s e d  w i t h i n  t h e  S t a t e ' s  j u r i s d i c t i o n  by t h e s e  v e s s e l s ;  and  3) T he  p o r t i o n  o f  t h e  f u e l  p u r c h a s e d  o u t s i d e  t h e  S t a t e .  U n f o r t u n a t e l y  t h e r e  1s o n l y  f r a g m e n t a r y  d a t a  on a n y  o f  t h e s e  1 t e r n s .
An e a r l i e r  f i s c a l  n o t e  on t h i s  t o p i c  ( S B  3 8 7 ,  1986 L e g i s l a t i v e  S e s s i o n )  t r i e d  t o  p r o v i d e  a r o u g h  e s t i m a t e  o f  t h e  I m p a c t  o f  e x c l u d i n g  t h i s  f u e l  u s a g e  f r o m  t h e  t a x .  T h e  p r o c e d u r e  t o  d e v e l o p  t h a t  e s t i m a t e  1s s u m m a r i z e d  b e l o w .  B e c a u s e  t h e r e  h a v e  b e e n  no f u r t h e r  r e t u r n s  f i l e d  on t h i s  e l e m e n t  o f  t h e  m a r i n e  f u e l  t a x  ( p e n d i n g  t h e  o u t c o m e  o f  t h e  a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s )  t h e  f i g u r e s  d e v e l o p e d  f o r  t h a tl e g i s l a t i o n  r e m a i n  o u r  b e s t  e s t i m a t e  o f  t h e  i m p a c t .
T h e  e s t i m a t e  c o n t a i n e d  1n t h e  n o t e  f o r  S B  387 was p r e p a r e d  by d i v i d i n g  p o t e n t i a l  c o l l e c t i o n s  i n t o  t wo  p a r t s :
1 .  R e v e n u e s  f r o m  u s e r s  w h o s e  t a x  l i a b i l i t y  c o u l d  be e s t i m a t e d  f r o m  d a t a  on t h e  numbe r o f  t r i p s ,  a v e r a g e  f u e l  c o n s u m p t i o n  a nd  t i m e  1n A l a s k a  w a t e r s .  A l s o ,  f o r  s e v e r a l  o f  t h e s e  u s e r s  a f u l l  y e a r  r e t u r n  w a s  a v a i l a b l e .  T h i s  p a r t  o f  t h e  e s t i m a t e  c o v e r e d  t h e s e  m a j o r  u s e r s :

T a n k e r s  I n t o  a n d  o u t  o f  V a l d e z  C r u 1 s e s h 1 p s  1n S o u t h e a s t  A l a s k aS e v e r a l  l a r g e  common c a r r i e r s  s e r v i n g  S o u t h c e n t r a l  A l a s k aS e v e r a l  c a r r i e r s  d i s t r i b u t i n g  p e t r o l e u m  p r o d u c t s  f o r  l o c a lu s e .
O u r  e s t i m a t e  f o r  t h e s e  u s e r s  1s $2 m i l l i o n  a n n u a l l y .
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2 .  R e v e n u e s  f o r  r e m a i n i n g  u s e r s .  T h i s  t a x  l i a b i l i t y  1s mor ed i f f i c u l t  t o  e s t i m a t e  b e c a u s e  o f  t h e  d i v e r s i t y  o f  u s e r s  a n d  t h e  f a c t  t h a t  a v a i l a b l e  r e t u r n s  c o v e r  o n l y  p a r t  o f  t h e  y e a r .  T h i s  e s t i m a t e  w o u l d  c o v e r  many o f  t h e  common a n d  c o n t r a c t  c a r r i e r s ,  f r e i g h t e r s  h a u l i n g  r a w  m a t e r i a l s  and s e m i - f 1 n 1 s h e d  p r o d u c t s  s u c h  a s  L N G ,  f 1 s h  p r o c e s s o r s  a n d  a v a r i e t y  o f  o t h e r  u s e r s .
O u r  e s t i m a t e  f o r  t h e s e  u s e r s  1s $1 m i l l i o n .  B e c a u s e  o f  t h e  n u m b e r s  a n d v a r i e t y  o f  u s e r s  I n v o l v e d  t h i s  e s t i m a t e  1s p r o b a b l y  c o n s e r v a t i v e .
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SB 100 i s  i d e n t i c a l  to CS SB 387 ( F i n .)  which passed the S en ate  but died  in  House R u le s  Committee upon adjournm ent in  1986 . T h is  l e g i s l a t i o n  i s  n e c e s s a r y  to c o r r e c t  a new (1985) and onerous r e i n t e r p r e t a t i o n  o f  the motor f u e l  t a x  by the Departm ent o f  Revenue ( D . O . R .) .  I t  con cern s f u e l  brought i n t o  th e  s t a t e  in  a marine v e s s e l ' s  f u e l  s t o r a g e  ta n k s  and consumed to  o p e r a te  the v e s s e l  v ’ *.ile in  A la s k a  w a te r s .  SB 100 would c l a r i f y  t h a t ,  co n ­s i s t e n t  w ith the a p p l i c a t i o n  o f  the motor f u e l  t a x  laws between 1946 and 1985, f u e l  brought i n t o  th e  s t a t e  in  f u e l  s t o r a g e  tanks fo r  the purpose o f  o p e r a t in g  the v e s s e l  i s  not s u b je c t  to  the motor f u e l  t a x . Background In fo r m a tio n  The motor f u e l  ta x  was e n a cte d  in  1946. M arine f u e l  purchased o r t r a n s f e r r e d  w ith in  A la s k a  is  t a x a b le  in  f u l l  a t  $ . 0 5  p e r  g a l l o n .S in c e  i t s  enactm ent in  1946 u n t i l  1985, motor f u e l  purchased o u ts id e  A la s k a  and consumed in  A la s k a  w ith o u t f i r s t  b e in g  s to r e d  or o th e rw ise  coming to  r e s t  In the s t a t e  was not taxed  under jthe motor f u e l  ta x  p r o v i s i o n s .In  1985, w ith o u t b e n e f i t  o f  any new l e g i s l a t i v e  a u t h o r i z a -  t i o n ,  D .O .R .  i n i t i a t e d  a s e r i e s  o f  l e t t e r s  to c e r t a i n  marine cargo c a r r i e r s ,  among o t h e r s ,  a tte m p tin g  to  le v y  a f u e l  t a x  on f u e l  consumed in  A la s k a  but which was brought in t o  the s t a t e  in  f u e l  s to r a g e  tan ks and used to  p r o p e l and o p e r a te  th e  v e s s e l .T h is  "new i n t e r p r e t a t i o n "  o f  the law has not been a u th o r iz e d  by the L e g i s l a t u r e  or e x i s t i n g  law and exten d s th e  t a x  beyond the o r i g i n a l  scope o f  th e  marine fu e l  ta x  s t a t u t e .
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D .O .R .  contends th a t  a 1982 amendment to i t s  a d m i n is t r a t i v e  r e g u l a t io n s  a u t h o r iz e s  i t s  "new i n t e r p r e t a t i o n . " However, D .O .R .  adm its t h a t  n o th in g  in  the p u b l ic  n o t ic e  o f  i n t e n t  to  adopt the r e g u l a t i o n s  s t a t e d  t h a t  D .O .R .  in te n d e d  to ta x  mere consum ption o f  marine f u e l  o r  t h a t  i t  in te n d e d  to change th e  a p p l i c a t i o n  o f  the law i t  had used the p r e v io u s  39 y e a r s .The amendment in  q u e s t io n  c o n s i s t s  o f  d e l e t i o n  o f  th e  word "and" used in  the s t a t u t e  and s u b s t i t u t i o n  o f  the word " o r "  to d e f in e  " u s e r . "  The r e s u l t  i s  th a t  the s t a t u t e  d e f i n e s  " u s e r "  as f o l l o w s : . •(A) " u s e r  : aans a person consuming or u s in g  motor f u e l ,  who e i t h e r(A) pu rch ases the f u e l  • out o f  the s t a t e)I 'and s h ip s  i t  in t o  the s t a t e  f o r  p e r s o n a l  use in  tlie s t a t e ;(B) m an u factu res the f u e l  in th e  s t a t e ;or (C) p u rch ases o r  r e c e iv e s  f u e l  in  thes t a t e  t h a t  i s  not taxed a t  the time o f  p u r- ,chase or r e c e i p t  or i s  taxed  a t  a r a t e  th a t  is  le s s  than the r a t e  p r e s c r ib e d  by AS A 3 .A O .010. (emphasis added)However, a f t e r  the D .O .R .  amendment, the r e g u l a t i o n s  d e f in e s  " u s e r "  as fo l lo w s :(6) " u s e r "  means a person consuming or u s in g  motor f u e l  who pu rch ases the f u e l  out o f  s t a t e  or s h ip s  i t  in t o  the s t a t e  f o r  p e r ­sonal use in  the s t a t e ,  who m an u factu res the-2 -



f u e l  in  the s t a t e ,  or who p u rch ases or r e ­c e iv e s  in  the s t a t e  f u e l  th a t  i s  not taxed  a t  the time o f  p u rch ase or r e c e i p t  or i s  taxed  a t  a r a t e  th a t  i s  l e s s  than the r a t e  p r e s c r ib e d  by AS 4 3 .4 0 .0 1 0 ;  (emphasis added)The r e g u l a t io n s  are  o b v io u s ly  i n c o n s i s t e n t  w ith  s t a t u t e  and appear to  be an attem p t to  extend th e  scop e o f  the f u e l  ta x  beyond th a t  o r i g i n a l l y  in te n d e d  by the L e g i s l a t u r e .  T h is  u n i l a t e r a l  a c t io n  by an e x e c u t iv e  branch agency which a tte m p ts  to  make s u b s t a n t iv e  changes in  the law w ith o u t l e g i s l a t i v e  a u t h o r i z a t i o n  i s  h ig h ly  q u e s t io n a b le  and u n f a i r .SB 100 would amend th e s t a t u t e  to p re v e n t t h i s  "new i n t e r ­p r e t a t i o n "  and c l a r i f y  l e g i s l a t i v e  i n t e n t  t o  en su re th a t  D .O .R  w i l l  t a i l o r  i t s  a d m i n is t r a t i v e  a c t i v i t y  c o n s i s t e n t  w ith  the 39- y e a r  h i s t o r y  o f  the motor f u e l  t a x . ’I t  i s  worthy o f  note th a t  D .O .R .  has s a id  th a t  i f  s u c c e s s f u l  in  the marine f u e l  a r e a ,  i t  w i l l  exten d i t s  "new i n t e r p - ' , t a t i o n "  to  v e h i c u l a r  motor t r a n s p o r t a t i o n  and a v i a t i o n  ( ch r a i s e s  .q u e s t io n s  s i m i l a r  to  th e se  in  the marine t r a n s p o r t a t i o n  a r ? a .



P O L I C Y  C O N S I D E R A T I O N S  I N  S U P P O R T  O F  S B  1 0 0

D . O . R . ' s  "new i n t e r p r e t a t i o n "  would c e r t a i n l y  in c r e a s e  the c o s t s  o f  consumer g o o d s , c o n s t r u c t io n  m a t e r ia ls  and e q u ip ­ment, and o th e r  p ro d u cts  shipped to A la s k a  and th ereby in c r e a s in g  the c o s t  o f  l i v i n g  to  a l l  A la s k a n s ;The "new i n t e r p r e t a t i o n "  would r e s u l t  in  h ig h e r  t o u r i s t  t r a v e l  c o s t s  to A la s k a  as c r u is e  s h ip s  would be s u b j e c t  to the new f u e l  t a x ;The "new i n t e r p r e t a t i o n "  would impose the t a x  on the amount o f  marine f u e l  consumed w h ile  in s id e  the t h r e e - m ile  l i m i t  o f  A la s k a  w aters th ereby p l a c in g  c e r t a i n  p o rts  a t  a c o m p e t it iv e  d isa d v a n ta g e  due to t h e i r  l o c a t io n  f a r t h e r  i n s id e  b a y s , harbors r  d i n l e t s ;The "new i n t e r p r e t a t i o n "  would a l s o  ap p ly  to ta n k e r  t r a f f i c  to and from V a ld e z , however, t i i is  merely in c r e a s e s  t r a n s p o r t a ­t io n  c o s t s  which are " n e t te d  b a ck " re d u cin g  the w e ll-h e a d  v a lu e  to the s t a t e  o f  A la s k a ;The "new i n t e r p r e t a t i o n "  would ap p ly  to  the la r g e  f i s h i n g  f l e e t  and p le a s u r e  c r a f t  which p ly  A la s k a  w aters r a i s i n g  q u e s tio n s  o f  the a d m i n i s t r a t i v e ,  en fo rcem en t, and p e rso n n e l c o s ts  re q u ire d  to a d e q u a te ly  m onitor the e x p a r s io n  o f  the ta x  to  f u e l  "consumed" in  t r a n s i t .When the "new i n t e r p r e t a t i o n "  i s  a p p lie d  to motor v e h i c l e  t r a n s p o r t a t i o n ,  i t  is  r e a d i l y  apparent th a t  revenue age n ts  would be n e c e ssa r y  a t  the Canadian border to measure f u e l  in  tanks o f  a u to m o b ile s ,  r e c r e a t io n  v e h i c l e s  and tr u c k s



7. No o th e r  west c o a s t  s t a t e ,  n e i t h e r  Texas nor H aw aii impose a "consum ption t a x "  such as i s  b ein g  proposed under D . O . R . ' o  "new i n t e r p r e t a t i o n . "8 . When a p p lie d  to  the a v i a t i o n  t r a v e l ,  both com m ercial and p r i v a t e ,  s i m i l a r  q u e s t io n s  o f  in c r e a s e d  t r a v e l  c o s t s  and a d m i n is t r a t i v e  c o s t s  are e v id e n t .9. A s id e  from the o b vio us a d m i n is t r a t i v e  c o s t s  and en forcem en t p rob lem s, as a m a tte r  o f  p u b l ic  p o l i c y ,  i t  does not make good sen se  to  perm it t h i s  e x te n s io n  o f  the motor f u e l  ta x  which w i l l  r e s u l t  in  more e x p e n siv e  consumer g o o d s , con­s t r u c t i o n  equipment and m a t e r ia ls  and which would p o s s i b l y  d is c o u r a g e  t o u r i s t  t r a v e l  to  A la s k a .  T h is  i s  an e s p e c i a l l y  s e n s i t i v e  q u e s t io n  a t  t h i s  time o f  economic s t a g n a t i o n  in  the s t a t e .10. There is  no revenue lo s s  to  the s t a t e  o f  A la s k a  b ecau se the• ta x  lias not been l e v ie d  or c o l l e c t e d  between 1946-1985.
*
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ALASKA MOTOR FUEL TAX CHRONOLOGY

The following i s  a chronology of key events i n  -the 
interpretation and application of the Alaska Motor Fuel Tax.

19-16

19-16 -  Present

19-16 -  1985

June 3, 1982

J u l y  1 9 ,  1902

Alaska Territorial Legislature imposes motor 
fuel tax on (1) all fuel sold and delivered 
or otherwise transferred w i t h i n  the 
Territory; and (2) all fuel consumed by a 
" us e r , "  defined as "any person, firm or 
corporation consuming or using . any motor 
fuel, who shall have purchased such fuel out 
of the Territory and shipped .it into the 
Territory for his or its own use within the 
Territory."  Laws of Alaska 19-16, Ch. 18 
(emphasis added).

Alaska Legislature amends and reenacts motor 
fuel tax numerous times, without substantive 
change to provisions relevant here.

D i v i s io n of Audit (DOA) of Department of 
Hevenue applies motor fuel tax in accord with 
constitutional and statutory l i m i t s :

A. Motor fuel purchased or transferred 
within Alaska was taxable i n  full without 
regard to the jurisdiction in which the fuel 
was actually consumed.

D. Motor fuel purchased outside Alaska 
and consumed in Alaska during propulsion 
without first being stored or otherwise 
coming to rest in the state was not taxed 
under the Motor Fuel Tax provisions.

Governor approves Mouse Bill 101, which 
amends the motor fuel tax statute without 
substantive change to the def ini ti on  of 
"user" or other provisions relevant here.

Department adopts first comprehensive motor 
fuel tax regulations, without prior notice. 
F i n d i n g  of Emergency states that the 
regulations are necessary to implement Mouse 
Bill 101. However, the regulations also 
purport to restate the def ini ti on of "user" 
as follows:
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A. The statute defines "user" as a 
person consuming or using motor fuel 
who . . . purchases the fuel.out of the state 
and ships it into the state for personal use 
ill the state . . .  AS 43.40.100(4) (emphasis 
added).

B. The regulation’s define "user" as "a 
person consuming or .using .motor fuel who 
purchases the fuel out of state o£ ships it 
into the state for personal "use in the 
state . . . "  15 AAC 40.900( 5)  [now(6)J
(emphasis added)."

July 20, 1982 Department , issues notice of Adoption of
Emergency Regulation. Nothing i n  the notice 
states that the Department adopted a 
different definition of " u s er , "  or that the 
Department intended to tax .fuel merely 
consumed in state waters, or that D0A 
intended to change the way it  had applied the 
motor fuel tax since 1946. No notice i s  sent 
to marine fuel consumers as such, or to the 
Taxpayers here. Extensive comments are 
submitted on numerous topics,  but none of 
them mention the definiti on of "user" or 
taxation of fuel merely consumed i n  state 
waters. Nothing in the Department's file on 
the regulations even discusses the definition 
of "user" or taxation of fuel merely consumed 
i n  state waters.

Nov. 14, 1902 The July 1902 regulations are adopted and
made permanent by the Department.

1905 DOA begins to apply the motor fuel tgx
differently, DOA now interprets the statyte 
and regulations as follows: 1

A. Motor fuel purchased or transferred 
within Alaska remained taxable in full at the 
time of purchase, but in-state purchasers 
could seek n refund of tax on any. fuel 
consumed outside Alaska. Under this 
interpretation,  fuel botli purchased and 
consumed in the state would be subject to 
only one tax.

B. Motor fuel purchased outside Alaska 
and consumed while in transit through Alaska 
would be subject to Motor Fuel Tax on the 
fuel actually consumed within the state, even
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though not stored or otherwise coining to rest 
in tiie state . . . without regard to whether 
such fuel was subject to actual or potential 
taxation in the state or foreign ountry 
where purchased, and without an; . ' 'press 
statutory or regulatory credit for taxes paid 
outside the state.

May 1985 DOA issues Questions and Answer Dooklet 
reflecting its new interpretation as to motor 
fuel purchased i n  Alaska. DOA does not seek 
to c o m p l y ,  with Alaska Administrative 
Procedure Act requirements i n  the issuance of 
the Booklet,

June 1985 DOA issues 200 letters applying its new 
interpretation of the statute to motor fuel 
purchased outside Alaska and merely consumed 
in state waters. The letters, instruct the 
recipients,  including the Taxpayers here, to 
f i l e  returns for the periods they had 
allegedly been using fuel i n  Alaska waters 
and to respond within 30 days, or else taxes, 
penalties, and interest would be assessed 
accordingly. DOA does not seek to comply 
w ith Alaska A d m i n i s t r a t i v e  Procedure 
requirements in the issuance of the letters. 
The letters are the first written notice 
directed to .Taxpayers or to marine fuel 
consumers i n  general regarding application cf 
the tax to fuel merely consumed i n  state 
waters.

July r Nov. 1985

Oct. Dec. 1985

Currently

DOA requests that Taxpayers file returns os 
of January 1 2 ,  1985, and represents that i t
will not seek returns for any prior period,

DOA and Taxpayers agree on appeal procedures, 
under which Taxpayers file a return for one 
month, pay the tax for that month, and 
simultaneously file a refund claim. DOA 
agrees to stay all other reporting,  
collection, penalty and assessment procedures 
pending final administrative and judicial 
resolution of the matter.

The matter is  now on appeal before the 
Department of Revenue.
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C h O t n b v Z  0 - t  ^ n \ n \ e ^ c ^ .RESOLUTION
WHEREAS, The A la sk a  Motor Fuel Tax laws have s in c e  J.94G, le v ie d  a 5 cent per g a llo n  tax on marine fu e l  purchased or transferred within Alaska; andWHEREAS, for 39 years marine fu e l purchased outside Alaska waters and brought into the s t a t e  in f u e l  s to ra g e  tanks on w a te r cr a ft  fo r  the purpose o f  op erating the vessel l>as not been taxed under the Motor Fuel Tax p rovisions o f  Alaska law; andWHEREAS, in^1909, the Alaska Deopartment o f  Revenue in it ia t e d  a new and d iffe re n t interpretation o f the law as applied to marine fu e l  brought into the state  in fu e l  storage tanks oh watercraft for the purposes o f  operating the vessel and began a tax c o l le c t io n  e f fo r t ;  andWHEREAS, t l i is  e f f o r t  was undertaken without new a u th o r iz in g  l e g i s l a t i o n  or amendment; andWHEREAS, the new in t e r p r e t a t io n  o f  the marine f u e l  ta x  w i l l  have se rio u s  implications for the business and individual consumers in Alaska by increasing the costs o f  goods brought into the sta te  by water transportation; andWHEREAS, the new in t e r p r e t a t io n  w i l l  apply  to c r u is e  s h ip s  which v i s i t  A la sk a  w*»-ers thereby increasing costs o f  such tourist tr a v e l  to our state; and .WHEREAS, because the new in t e r p r e t a t io n  would impose the tax on the amount o f  marine fu e l consumed w hile the watercraft i s  inside the 3 m ile l im its  of Alaska waters, certain Alaska parts w i l l  be u n fa ir ly  placed at a coiipetitive disadvantage due to longer tr a v e l  time inside bays, habors and i n l e t s ;  andWHEREAS, in 1986 the A la s k a  Senate passed CS S-B. 387 (Finance) which would have s p e c i f i c a l ly  prevented ap p lication  o f the new in terp retatio n; and 1WHEREAS, the Alaska nouse o f  Representatives adjourned before S.B. 387 could Teach the f lo o r  for a vote on the issue; andWHEREAS, l e g i s l a t i o n  s i m i l i a c  to S.B. 387 would not res u l t  in a . r evenue lo ss  to the S ta te o f  Alaska because such a tax was not le v ie d  or c o lle c te d  between 1945 and 1985;THEREFORE EE IT  RESOLVED, th a t  the Anchorage Chamber o f  Commerce urges th a t  Governor Cowper and the Alaska Legislature take action to c l a r i f y  the law so that marine f u e l  brought in to  the s t a t e  in f u e l  s to ra g e  tanks on w a te r cr a ft  fo r  the purposes o f  oper a t in g  the v e s s e l  not be taxed and a v o id  in cr e a sin g  c o s ts  o f  business and consumer goods to Alaska consumers, increasing the costs o f  tourist a c t iv i t ie s  in the sta te  and avoid the c o m p e tit iv e  d is c r im a t io n  a g a in s t  c e r t a in  ports which could re su lt ;BE IT FURTHER RESOLVED, th a t  co p ie s  o f  t h is  r e s o lu t io n  to geth er with a l e t t e r  urging Governor Cowper and the l e g i s l a t i v e  d e le g a t io n  to support a measure gimilior to S.B. 387 be sent to the appropriate s ta te  o f f i c i a l s .



( 8 )  " w a t e r c r a f t "  m e a n s  a s h i p ,  b o a t ,  v e s s e l ,  o r  o t h e r  s t r u c t u r e  t h a t  1s c a p a b l e  o f  b e i n g  moved 1n o r  on w a t e r  e i t h e r  u n d e r  I t s  own p r o p u l s i o n  o r  p r o p e l l e d  by a n o t h e r  c r a f t ,  I n c l u d i n g  a f l o a t i n g  f i s h  p r o c e s s o r ,  a t r a n s p o r t a t i o n  b a r g e ,  a  d r i l l i n g  s h i p ,  a nd a s e m l - s u b m e r s l b l e  d r i l l i n g  r i g ; * A k

( E f f .  4 / 8 / 8 2 ,  R e g .  8 2 ;  am.  8 / 1 / 8 2 ,  R e g .  8 3 ;  am.  7 / 1 9 / 8 2 ,  R e g .  8 3 ;  am.  1 1 / 1 4 / 8 2 ,  R e g .  8 4 ;  a m.  8 / 1 2 / 8 4 ,  R e g .  91)
D i s c u s s i o n

T h e  T a x p a y e r s  r e c e i v e d  l e t t e r s  f r o m  t h e  D i v i s i o n  1n J u n e ,  1985 r e q u i r i n g  t h em  t o  f i l e  m o t o r  f u e l  t a x  r e t u r n s  a n d  p a y  t h e  t a x  b a s e d  on f u e l  a c q u i r e d  o u t s i d e  o f  A l a s k a  and  c o n s u m e d  w i t h i n  t h e  s t a t e .  A f t e r  q u o t i n g  AS 4 3 . 4 0 . 0 1 0 ,  t h e  R e v e n u e  A u d i t o r  w r o t e ;
T h i s  t a x  1s a u s e r  t a x .  The f u e l  p u r c h a s e d  o u t  o f  s t a t e  a n d  U se d o r  c o n s u m e d  w i t h i n  A l a s k a  w a t e r s  1s s u b j e c t  t o  t h e  A l a s k a  M o t o r  f u e l  t a x ,  E v e r y  u s e r  1s r e q u i r e d  t o  r e m i t  t h e  t a x  a c c r u e d  on m o t o r  f u e l  I m p o r t e d  i n t o  t h e  S t a t e  a nd  u s e d  d u r i n g  e a c h  m o n t h .  B a s e d  on o u r  I n f o r m a t i o n ,  we b e l i e v e  y o u  a r e  r e q u i r e d  t o  f i l e  a m o n t h l y  t a x  r e t u r n  w i t h  t h e  D e p a r t m e n t  o f  R e v e n u e .
I h a v e  e n c l o s e d  A l a s k a  S t a t u t e s  a nd r e g u l a t i o n s  g o v e r n i n g  m o t o r  f u e l  t a x e s .  A l s o  e n c l o s e d  a r e  m o t o r  f u e l  t a x  r e t u r n s  ( 0 4 - 5 4 1 )  w i t h  I n s t r u c t i o n s  on how t o  p r e p a r e  t h e s e  r e t u r n s .  We r e q u e s t  t h a t  y o u  f i l e  t h e s e  r e t u r n s  f o r  t h e  p e r i o d s  t h a t  y o u  h a v e  b e e n  u s i n g  m o t o r  f u e l  w i t h i n  A l a s k a  w a t e r s .  I f  y o u  n e e d  a d d i t i o n a l  r e t u r n s  o r  I n f o r m a t i o n  p l e a s e  c o n t a c t  t h i s  o f f i c e .

E x s .  1 -  5 ,  L e t t e r s  t o  T a x p a y e r s .  The  T a x p a y e r s  f i l e d  m o t o r  f u e l  t a x  r e t u r n s  f o r  O c t o b e r ,  1 9 8 5 ,  p a i d  t h e  t a x e s  b a s e d  on c o n s u m p t i o n  a n d  f i l e d  c l a i m s  f o r  r e f u n d .  The  c l a i m s  w e r e  d e n i e d .  F . f .  1 5 .  The T a x p a y e r s  f i l e d  a p p e a l s ,  F . f .  1 6 ,  a n d  a n I n f o r m a l  c o n f e r e n c e  d e c i s i o n  was I s s u e d ^  w h i c h  U p h e l d  t h e  t a x a t i o n  o f  t h e  n i P t o r  f u e l ,  F . F .  1 7 .
T he  T a x p a y e r s  h a v e  r a i s e d  s e v e r a l  I s s u e s  c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  t h e  m o t o r  f u e l  t a x  t o  f u e l  p u r c h a s e d  o u t s i d e  o f  A l a s k a  and c o n s u m e d  1n A l a s k a  W a t e r s  f r o m  a v e ' s s ' e l ' s  f u e l  t a n k s  ( b u n k e r s ) .  T he  T a x p a y e r s  p r o t e s t  t h e  p r o p o s e d  t a x a t i o n  m e t h o d  b a s e d  on s t a t u t o r y  I n t e r p r e t a t i o n ,  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t . a n d  c o n s t i t u t i o n a l  g r o u n d s .  B e c a u s e  we ' c o n c l u d e  t h a t  t h e  a c t i o n  by  t h e  d i v i s i o n  v i o l a t e s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  we do h o t  r e a c h  t h e  s t a t u t o r y  I n t e r p r e t a t i o n  and  c o n s t i t u t i o n a l  I s s u e s .
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I .  T h e  T a x a t i o n  O f  W a t e r c r a f t  F u e l  P u r c h a s e d  O u t s i d e  o f  A l a s k a  AndC o ns u me d  I n  A l a s k a  P r o p o s e d  By The A u d H  D i v i s i o n  I n  J u n e .  1985 Was I n c o n s i s t e n t  W i t h  The P r i o r  C o u r s e  O f  C o n d u c t  O f  T h e  D i v i s i o n  C o n c e r n i n g  The  T a x a t i o n  O f  S u c h  M o t o r  F u e l .
T h e  D i v i s i o n  and  t h e  T a x p a y e r s  h a v e  s t i p u l a t e d  t h a t  a s i n g l e  c o u r s e  o f  c o n d u c t  c o n c e r n i n g  t h e  t a x a t i o n  o f  w a t e r c r a f t  m o t o r  f u e l  was f o l l o w e d  f r o m  t h e  e n a c t m e n t  o f  t h e  l a w  1n 1946 u n t i l  1 9 8 5 .  M o t o r  f u e l  p u r c h a s e d  o r  t r a n s f e r r e d  w i t h i n  A l a s k a  was t a x a b l e  1n f u l l  w i t h o u t  r e g a r d  t o  t h e  j u r i s d i c t i o n  1n w h i c h  t h e  f u e l  was a c t u a l l y  c o n s u m e d  a n d  m o t o r  f u e l  p u r c h a s e d  o u t s i d e  o f  A l a s k a  a n d  c o n s u m e d  i n  A l a s k a  w i t h o u t  f i r s t  b e i n g  s t o r e d  o r  o t h e r w i s e  c o m i n g  t o  r e s t  1n t h e  s t a t e  w a s  n o t  t a x e d .  F . F .  1 .I n  o t h e r  w o r d s ,  a v e s s e l  t a k i n g  on f u e l  1n I t s  b u n k e r s  o u t s i d e  o f  A l a s k a  a n d  c o n s u m i n g  t h a t  f u e l  1n A l a s k a  d i d  n o t  p a y  m o t o r  f u e l  t a x  t o  A l a s k a .  T h i s  h i s t o r i c a l  a p p r o a c h  was b a s e d  p r i m a r i l y  o n  s t a t u t o r y  I n t e r p r e t a t i o n  b e c a u s e  t h e  f i r s t  r e g u l a t i o n s  c o n c e r n i n g  t h e  m o t o r  f u e l  t a x  w e r e  n o t  a d o p t e d  u n t i l  1 9 8 2 .  S e e  15 AAC 4 0 . 0 1 0  —  15 AAC 4 0 . 9 0 0 ,  E f f .  7 / 1 9 / 8 2 ,R e g .  8 3 .

U n d e r  A S  4 3 . 4 0 . 0 1 0  t h e r e  w e r e  two c l a s s i f i c a t i o n s  o f  t a x p a y e r s ,  d e a l e r s  a nd u s e r s .  A d e a l e r  was a p e r s o n  who s o l d  o r  o t h e r w i s e  t r a n s f e r r e d  1n A l a s k a  m o t o r  f u e l  upon w h i c h  t h e  t a x  ha d n o t  b e e n  p a i d .A S  4 3 . 4 0 . 1 0 0 ( 1 ) .  A u s e r  p a i d  t h e  m o t o r  f u e l  t a x  a t  t h e  same r a t e s  a s  a d e a l e r  a nd  wa s a p e r s o n  who c o n s u m e d  o r  u s e d  m o t o r  f u e l  who e i t h e r  p u r c h a s e d  t h e  f u e l  o u t s i d e  o f  A l a s k a  a n d s h i p p e d  1 t  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  1n t h e  s t a t e ,  o r  who m a n u f a c t u r e d  t h e  f u e l  1n t h e  s t a t e  o r  who p u r c h a s e d  o r  r e c e i v e d  f u e l  1n t h e  s t a t e  w h i c h  wa s n o t  t a x e d  a t  t h e  t i m e  o f  p u r c h a s e  o r  r e c e i p t  o r  was t a x e d  a t  l e s s  t h a n  t h e  p r o p e r  r a t e .AS 4 3 . 4 0 . 1 0 0 ( 4 ) .  The t a x  was l e v i e d  when a d e a l e r  s o l d  o r  o t h e r w i s e  t r a n s f e r r e d  m o t o r  f u e l ,  AS 4 3 . 4 0 . 0 1 0 ( a )  o r  when a u s e r  c o n s u m e d  m o t o r  f u e l ,  A S  4 3 . 4 0 . 0 1 0 ( b ) .P r i o r  t o  t h e  0 1 v 1 s 1 o n ' s  a c t i o n  1n 1 9 8 5 ,  t h e  T a x p a y e r s  1n t h i s  c a s e  d i d  n o t  p a y  n o r  d i d  t h e  D i v i s i o n  r e q u i r e  t h a t  t h e y  p a y  m o t o r  f u e l  t a x .T h e y  w e r e  n o t  " d e a l e r s "  b e c a u s e  t h e y  w e r e  n o t  s e l l i n g  o r  o t h e r w i s e  t r a n s f e r r i n g  t h e  f u e l  1n t h i s  c a s e .  T he  T a x p a y e r s  d i d  n o t . m a n u f a c t u r e  t h e  f u e l  and  d i d  n o t  o t h e r w i s e  r e c e i v e  f u e l  1n t h e  S t a t e ;  t h e r e f o r e  t h e y  c o u l d  n o t  h a v e  r e c e i v e d  1 t  t a x - f r e e  o r  a t  a r e d u c e d  t a x  r a t e .  S e e  F . F .  -1 .  Had t h e  T a x p a y e r s  b e e n  t a x a b l e  a t  a l l ,  1 t  w o u l d  h a v e  b e e n  b e c a u s e ,  t h e y  p u r c h a s e d  t h e  f u e l  o u t  o f  t h e  s t a t e  a n d  s h i p p e d  1 t  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  1n t h e  s t a t e .  A S  4 3 . 4 0 . 1 0 0 ( 4 ) ( A ) .  T h o u g h  n o t  c o n c l u s i v e  a s  t o  t h e  t a x a b i l i t y  o f  t h e i r  u s e  o f  m o t o r  f u e l ,  n e i t h e r  t h e  T a x p a y e r s  n o r  a n y  o t h e r  m o t o r  f u e l  c o n s u m e r  on w a t e r c r a f t  f i l e d  a r e t u r n  a n d p a i d  a t a x  on t h e  c o n s u m p t i o n  b a s i s  p r o p o s e d  I n  t h e  J u n e ,  1985 l e t t e r s  t o  t h e  T a x p a y e r s .  F . F .  1 9 .  The r e c o r d  c o n t a i n s  no r e f e r e n c e  t o  a n y  e a r l i e r  a t t e m p t  by t h e  D i v i s i o n  t o  I m p o s e  o r  r e q u i r e  t h i s  m e t h o d  o f  t a x a t i o n  on w a t e r c r a f t  f u e l  u s e .
W h i l e  t h e  l e t t e r s  t o  t h e  T a x p a y e r s  f a i l e d  t o  c i t e  a u t h o r i t y  f o r  t h e  D i v i s i o n ' s  a c t i o n  1n 15 AAC 4 0 ,  t h e  D i v i s i o n  c l a i m s  t h a t  I t s  a c t i o n  and
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c h a n g e  o f  m e t h o d  o f  t a x a t i o n  w e r e  a u t h o r i z e d  b y p r o p e r l y  a d o p t e d  r e g u l a t i o n s .  The k e y  r e g u l a t i o n  1s 15 AAC 4 0 . 9 0 0 ( 6 )  w h i c h  d e f i n e s  " u s e r "  d i f f e r e n t l y  t h a n  1h t h e  s t a t u t e ,  AS 4 3 . 4 0 . 1 0 0 ( 4 ) .  T he  s t a t u t e  d e f i n e s  " u s e r "  a s  f o l l o w s :
" u s e r "  me an s a p e r s o n  c o n s u m i n g  o r  u s i n g  m o t o r  f u e l ,  who e i t h e r(A) p u r c h a s e s  t h e  f u e l  o u t  o f  t h e  s t a t e  a n d s h i p s  1 t  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  1n t h e  s t a t e ;  .  . '  .  .

AS 4 3 . 4 0 . l 0 0 ( 4 ) ( e m p h a s 1 s  a d d e d ) .T h i s  d e f i n i t i o n  was f i r s t  e n a c t e d  1n 1 9 4 6 ,  § 1 ( c ) ,  c h .  1 8 ,  S e s s i o n  Laws o f  A l a s k a  1946 1n s u b s t a n t i a l l y  t h e  same f o r m :
" U s e r "  me an s a n y  p e r s o n ,  f i r m  o r  c o r p o r a t i o n  c o n s u m i n g  o r  u s i n g  a n y  m o t o r  f u e l ,  who s h a l l  h a v e  p u r c h a s e d  s u c h  f u e l  o u t  o f  t h e  T e r r i t o r y  a n d  s h i p p e d  1 t  I n t o  t h e  T e i i l t o r y  f o r  h i s  o r  I t s  own u s e  w i t h i n  t h e  T e r r i t o r y .

( E m p h a s i s  a d d e d ) .  T he  r e g u l a t i o n  e x p a n d s  t h e  d e f i n i t i o n  by r e p l a c i n g  t h e  e m p h a s i z e d  " a n d "  1n t h e  s t a t u t o r y  d e f i n i t i o n  w i t h  a n " o r "  I n  t h e  r e g u l a t i o n :
" u s e r "  me an s a p e r s o n  c o n s u m i n g  o r  u s i n g  m o t o r  f u e l  who p u r c h a s e s  t h e  f u e l  o u t  o f  s t a t e  o r  s h i p s  1 t  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e  1n t h e  s t a t e ,  . . . .15 AAC 4 0 . 9 0 0 ( 6 ) .  AS 4 3 . 4 0 . 1 0 0 ( 4 )  r e q u i r e s  t h e  t a x p a y i n g  u s e r  t o  p u r c h a s e  o u t s i d e  o f  t h e  s t a t e  a nd  s h i p  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e .  U n d e r  t h e  r e g u l a t i o n  a n y o n e  p u r c h a s i n g  m o t o r  f u e l  o u t s i d e  o f  t h e  s t a t e  a n d b r i n g i n g  1 t  by a n y  m e a n s  I n t o  t h e  s t a t e  f o r  u s e  1s t a x a b l e .  T h i s  1s s o  b e c a u s e  t h e  I m p o r t  1s n o  l o n g e r  r e s t r i c t e d  t o  b r i n g i n g  1 t  1n by " s h i p p i n g . "  I f  we p r e s u m e ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  t h a t  t h e  r e g u l a t i o n  was p r o p e r l y  a d o p t e d ,  1s c o n s i s t e n t  w i t h  AS 4 3 . 4 0 . 1 0 0 ( 4 ) ,  and  1s c o n s t i t u t i o n a l ,  t h e r e  w o u l d  b e  a u t h o r i t y  u n d e r  t h e  r e g u l a t i o n  t o  t a x  m o t o r  f u e l  on w a t e r c r a f t  w h i c h  was u s e d  1n A l a s k a  w a t e r s  and  b r o u g h t  I n t o  A l a s k a  w a t e r s  a s  t h e  v e s s e l ' s  f u e l  s u p p l y .  H o w e v e r ,  we c o n c l u d e  t h a t ' t h e  r e g u l a t i o n  d o e s  n o t  p r o v i d e  t h e  D i v i s i o n  w i t h  t h e  a u t h o r i t y  t o  c h a n g ' e  t h e  m e t h o d  o f  t a x a t i o n  on f u e l  p u r c h a s e d  o u t s i d e  o f  A l a s k a  and  u s e d  on w a t e r c r a f t .  The new I n t e r p r e t a t i o n  I m p o s e d  1n t h e  J u n e ,  1985 l e t t e r s  was n o t  c o v e r e d  by  t h i s  r e g u l a t i o n ,  b u t  r a t h e r  a m o u n t e d  t o  a " r e g u l a t i o n "  1n and o f  I t s e l f .  As s u c h ,  1 t  wa s n o t  p r o p e r l y  a d o p t e d .

A .  T he  D e p a r t m e n t ' s  N o t i c e  O f  P r o p o s e d  A d o p t i o n  O f  E m e r g e n c y  R e g u l a t i o n s  I s  P r e s u m e d  To h a v e  B e e n  A d e q u a t e  To N o t i f y  The P u b l i c  O f  The  S u b j e c t  Of  The  P r o p o s e d  R e g u l a t i o n s .
T h e  D i v i s i o n  a d o p t e d  15 AAC 4 0 . 9 0 0 ( 6 ) ,  t h e  new d e f i n i t i o n  o f  " u s e r "  a s  p a r t  o f  a g r o u p  o f  r e g u l a t i o n s  f i r s t  a d o p t e d  a s  e m e r g e n c y  r e g u l a t i o n s ,
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e f f e c t i v e  7 / 1 9 / 8 2 ,  R e g .  8 3 ,  a nd  t h e n  a s  p e r m a n e n t  r e g u l a t i o n ' s ! ,  e f f e c t i v e  1 1 / 1 4 / 8 2 ,  R e g .  8 4 .  The e m e r g e n c y  r e g u l a t i o n s  w e r e  a d o p t e d  1n r e s p o n s e  t o  t h e  p a s s a g e  o f  C o n f e r e n c e  C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  101 w h i c h  b ecame C h a p t e r  82 o f  t h e  1982 S e s s i o n  Laws o f  A l a s k a .  The n e w l y  e n a c t e d  l e g i s l a t i o n ,  h o w e v e r ,  d i d  n o t  amend t h e  d e f i n i t i o n  o f  " u s e r "  n o r  d i d  1 t  e x p a n d  t h e  t a x a t i o n  o f  f u e l  c o n s u m e d  on w a t e r c r a f t .  T h o s e  c h a n g e s  w e r e  I n t r o d u c e d  1n t h e  new r e g u l a t i o n s .
T h e  D e p a r t m e n t ' s  N o t i c e  o f  A d o p t i o n  O f  E m e r g e n c y  R e g u l a t i o n s  c o n t a i n e d  t h e  f o l l o w i n g  summa ry o f  t h e  p r o p o s e d  r e g u l a t i o n s  a n d t h e i r  s u b j e c t  m a t t e r :

S e c t i o n  010 r e l a t e s  t o  r e t u r n  f i l i n g  r e q u i r e m e n t s ;S e c t i o n  0 20 I n d i c a t e s  w h i c h  f u e l  1s s u b j e c t  t o  m o t o r  f u e l  t a x  and  p r o v i d e s  f o r  e x e m p t i o n s  f r o m  t h e  t a x ;
S e c t i o n  030 r e q u i r e s  a c e r t i f i c a t e  f o r  c e r t a i n  t a x  e x e m p t  s a l e s ;S e c t i o n  040 c o n t a i n s  l i c e n s i n g  r e q u i r e m e n t s ;
S e c t i o n  050 r e q u i r e s  a b on d  f o r  e v e r y  q u a l i f i e d  d e a l e r ;
S e c t i o n  0 60  a u t h o r i z e s  t h e  r e v o c a t i o n  o f  a q u a l i f i e d  d e a l e r sl i c e n s e ;
S e c t i o n  070 l i s t s  w h i c h  r e c o r d s  s h a l l  be k e p t ;S e c t i o n  100 a l l o w s  a r e f u n d  o r  c r e d i t  on c e r t a i n  s a l e s  o rt r a n s f e r s  o f  m o t o r  f u e l ;S e c t i o n  110 r e q u i r e s  t a x  p a y m e n t s  f o r  s a l e s  o f  d i e s e l  f u e l  n o t  u s e d  f o r  h e a t i n g  p u r p o s e s ;

S e c t i o n  200 a l l o w s  a r e f u n d  o f  t a x  f o r  c e r t a i n  u s e s  o f  m o t o r  f u e l ;
S e c t i o n  2 10 r e q u i r e s  a  c l a i m  b e  f i l e d  1n o r d e r  t o  r e c e i v e  a  t a x  j r e f u n d ;
S e c t i o n  220 r e l a t e s  t o  r e c o v e r y  by t h e  S t a t e  o f  e r r o n e o u s l y  I s s u e d  r e f u n d s ;
S e c t i o n  230 I n d i c a t e s  w h a t  r e c o r d s  m u s t  b e  k e p t  1n o r d e r  t o  c l a i m  a t a x  r e f u n d ;
S e c t i o n  9 00 c o n t a i n s  d e f i n i t i o n s .
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N o t i c e  o f  A d o p t i o n  o f  E m e r g e n c y  R e g u l a t i o n s ,  D e p t . ,  o f  R e v e n u e  ( J u l .  2 0 ,  1 9 8 2 ) .  T h i s  n o t i c e  was p u b l i s h e d  t h r e e  t i m e s  e a c h  1n t h e  J u n e a u  E m p i r e ,  A f f .  o f  P u b l i c a t i o n ,  J u n e a u  E m p i r e  ( A u g .  1 0 ,  1 9 8 2 ) ,  t h e  A n c h o r a g e  D a l l y  N e w s ,  A f f .  o f  P u b l i c a t i o n ,  A n c h o r a g e  D a l l y  News ( A u g .  6 ,  1 9 8 2 ) ,  and  t h e  F a i r b a n k s  D a l l y  N e w s - M 1 n e r ,  A f f .  o f  P u b l i c a t i o n ,  F a i r b a n k s  D a l l y  N e w s - M 1 n e r  ( A u g .  3 1 ,  1 9 8 2 ) .
A n o t i c e  o f  p r o p o s e d  a d o p t i o n ,  a men dm en t o r  r e p e a l  m u s t  c o n t a i n  an I n f o r m a t i v e  summary o f  t h e  p r o p o s e d  s u b j e c t  o f  a g e n c y  a c t i o n .  AS 4 4 . 6 2 . 2 0 0 ( a ) ( 3 ) .  The  s t a n d a r d  w h i c h  t h e  n o t i c e  m u s t  m e e t  1s w h e t h e r  t h e  n o t i c e  g a v e  members o f  t h e  p u b l i c  s u f f i c i e n t  I n f o r m a t i o n  t o  d e c i d e  w h e t h e r  t h e i r  I n t e r e s t s  c o u l d  b e  a f f e c t e d  by t h e  a g e n c y  a c t i o n  a n d t h u s  t o  make t h e i r  v i e w s  known t o  t h e  a g e n c y .  S t a t e  v .  F i r s t  N a t .  Ba nk  o f  A n c h o r a g e ,  6 60 P . 2d 4 0 6 ,  4 2 5  ( A l a s k a  1 9 8 2 ) .  T h e  f i l i n g  o f  a  r e g u l a t i o n  by  t h e  l i e u t e n a n t  g o v e r n o r  e s t a b l i s h e s  t h e  r e b u t t a b l e  p r e s u m p t i o n  t h a t  a l l  t h e  r e q u i r e m e n t s  o f  a d o p t i n g  a - r e g u l a t i o n  h a v e  b e e n  c o m p l i e d  w i t h ,  I n c l u d i n g  p r o v i d i n g  a d e q u a t e  n o t i c e  t o  t h e  p u b l i c .  A S  4 4 . 6 2 . 1 0 0 ( a ) ( 3 ) .  T h u s ,  t h e  n o t i c e  s e t  o u t  a b o v e  p r e s u m a b l y  was a d e q u a t e  t o  I n f o r m  t h e  p u b l i c  o f  t h e  s u b j e c t  o f  t h e  r e g u l a t i o n s  w h i c h  t h e  D e p a r t m e n t  was p r o p o s i n g  t o  a d o p t .

I n  a d d i t i o n  t o  t h e  p r e s u m p t i o n  t h a t  a l l  r e q u i r e m e n t s  w e r e  m et  1s t h e  l i b e r a l  c o n s t r u c t i o n  t o  be g i v e n  t h e  I n f o r m a t i v e  s u m m a r y .  F i r s t  N a t . Bank a t  660 P . 2d a t  425 n .  3 2 .  W he re  a f a i l u r e  t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  h a s  b e e n  a l l e g e d ,  t h e  f a i l u r e  m u s t  h a v e  b e e n  s u b s t a n t i a l  b e f o r e  a r e g u l a t i o n  1s s e t  a s i d e .  C h e v r o n  U . S . A . ,  I n c .  v .  L e R e s c h e . 663 P . 2d 9 2 3 ,  929 ( A l a s k a  1 9 8 3 ) .T h e  n o t i c e  s e t  o u t  a b o v e  g a v e  t h e  p u b l i c  n o t i c e  t h a t  r e g u l a t i o n s  w e r e  b e i n g  p r o p o s e d  w h i c h  w o u l d  a f f e c t  m o t o r  f u e l  t a x  " f i l i n g  r e q u i r e m e n t s , "  t h e  d e t e r m i n a t i o n  o f  w h i c h  " f u e l  1s s u b j e c t  t o  m o t o r  f u e l  t a x , "  t h e  a l l o w a n c e  o f  " a  r e f u n d  f o r  c e r t a i n  u s e s  o f  m o t o r  f u e l "  a n d  t h e  p r o c e d u r e  f o r  f i l i n g  a r e f u n d  c l a i m .  N o t i c e  o f  P r o p o s e d  A d o p t i o n ,  s u p r a . We b e l i e v e  t h e  n o t i c e  wa s a d e q u a t e  t o  n o t i f y  t h e  p u b l i c  o f  t h e  p r o p o s e d  c h a n g e s .W h i l e  t h e  n o t i c e  was a d e q u a t e  f o r  t h e  p u r p o s e s  s t a t e d ,  t h e  r e g u l a t i o n  f i l e  I s  d e v o i d  o f  a n y  I n t e n t  o f  t h e  D i v i s i o n  t o  c h a n g e  t h e  t a x a t i o n  m e t h o d  f o r  w a t e r c r a f t  m o t o r  f u e l  u s e r s .  T h u s ,  t h e  J u n e  1986 < l e t t e r s  c o n t a i n e d  t h e  f i r s t  w r i t t e n  n o t i c e  o f  t h e  c h a n g e  1n t h e  t a x a t i o n  o f  m o t o r  f u e l  c o n s u m e d  by t h e  T a x p a y e r s .  I n  o u r  o p i n i o n ,  no n o t i c e  o f  t h e  c h a n g e  was p r o v i d e d  b y  t h e  r e g u l a t i o n s  a d o p t e d  1n 1 9 8 2 .
B .  T he  J u n e ,  1985 L e t t e r s  To T he  T a x p a y e r s  I m p o s e d  A New B a s i s  F o r  The T a x a t i o n  O f  The T a x p a y e r s '  M o t o r  F u e l  W h i c h  S h o u l d  Hav e B ee n A d o p t e d  By R e g u l a t i o n .

T he  J u n e ,  1985 l e t t e r s  n o t i f i e d  t h e  t a x p a y e r s  o f  t h e  new I n t e r p r e t a t i o n  o f  t h e  m o t o r  f u e l  t a x :
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T h i s  t a x  1s a u s e r  t a x .  The f u e l  p u r c h a s e d  o u t  o f  s t a t e  a n d  u s e d  o r  c o n s um e d  w i t h i n  A l a s k a  w a t e r s  on w a t e r c r a f t  1s s u b j e c t  t o  t h e  A l a s k a  M o t o r  F u e l  t a x .  E v e r y  u s e r  1s r e q u i r e d  t o  r e m i t  t h e  t a x  a c c r u e d  on m o t o r  f u e l  I m p o r t e d  I n t o  t h e  S t a t e  a nd u s e d  e a c h  m o n t h .  B a s e d  on o u r  I n f o r m a t i o n , ,  we b e l i e v e  y o u  a r e  r e q u i r e d  t o  f i l e  a m o n t h l y  t a x  r e t u r n  w i t h  t h e  D e p a r t m e n t  o f  R e v e n u e .
L e t t e r  f r o m  J o h n  H a n s e n ,  R e v e n u e  A u d i t o r  t o  T a x p a y e r s  a t  2 ( J u n e  7 and 1 0 ,  1 9 85 )  ( r e q u e s t i n g  T a x p a y e r  t o  f i l e  r e t u r n s  a n d  p a y  m o t o r  f u e l  t a x )  ( e m p h a s i s  a d d e d ) .I n  w r i t i n g  t h e  l e t t e r  t o  t h e  T a x p a y e r s ,  t h e  a u d i t o r  c h a n g e d  t h e  s t a t u t o r y  r e q u i r e m e n t  t h a t  a u s e r  s h i p  m o t o r  f u e l  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e ,  AS 4 3 . 4 0 . 1 0 0 ( 4 ) ( A ) , t o  I m p o r t  f u e l  I n t o  t h e  s t a t e ,  L e t t e r s  t o  T a x p a y e r s ,  s u p r a .  " T o s h i p "  p r i m a r i l y  m e a n s  t o  " p l a c e  o r  r e c e i v e  on b o a r d  o f  a s h i p  f o r  t r a n s p o r t a t i o n  by w a t e r  .  .  .  [ o r ]  t o  c a u s e  t o  be t r a n s p o r t e d " ,  W e b s t e r ' s  T h i r d  New I n t e r n a t i o n a l  D i c t i o n a r y ,  a t  2096 ( 1 9 7 6 ) .  U n d e r  t h i s  d e f i n i t i o n ,  we do  n o t  c o n s i d e r  a  v e s s e l  " s h i p p i n g "  t h e  f u e l  1n I t s  f u e l  t a n k s  t o  A l a s k a  a n y  m o r e t h a n  t h e  f a m i l y  c a r  c a n  be c o n s i d e r e d  t o  be " s h i p p i n g "  f u e l  a r o u n d  t h e  c i t y .

On t h e  o t h e r  h a n d ,  " I m p o r t "  h a s  a b r o a d e r  m e a n i n g ,  " t o  b r i n g  f r o m  a f o r e i g n  o r  e x t e r n a l  s o u r c e ;  I n t r o d u c e  f r o m  w i t h o u t . " I c L  a t  1 1 3 5 .  " I m p o r t "  g o e s  b e y o n d  " s h i p s  I n t o "  by I n c l u d i n g  a l l  f u e l  b r o u g h t  I n t o  t h e  s t a t e  b y  a n y  means f r o m  a n y  o u t s i d e  s o u r c e  a n d  t h u s  I n c l u d e s  a v e s s e l ' s  own f u e l .  T he  L e t t e r s  I n t r o d u c e d  a new I n t e r p r e t a t i o n  o f  " u s e r "  and  e f f e c t i v e l y  was a " r e g u l a t i o n "  a s  d e f i n e d  1n t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  A S  4 4 . 6 2 . 6 4 0 ( a ) ( 3 ) ,  b u t  wa s I mp o s e d  on t h e  T a x p a y e r s  w i t h o u t  g o i n g  t h r o u g h  t h e  p r o c e s s  f o r  a d o p t i n g  r e g u l a t i o n s  u n d e r  A S  4 4 . 6 2 .  A l t h o u g h  a r g u a b l y  c o n s i s t e n t  w i t h  t h e  new d e f i n i t i o n  o f  " u s e r "  a d o p t e d  1n t h e  1982 r e g u l a t i o n s ,  15 AAC 4 0 . 9 0 0 ( 6 ) ,  t h e r e  was no c h a n g e  1n t h e  e n f o r c e m e n t  o f  t h e  l a w  u n t i l  t h e  J u n e  l e t t e r s ,  a l m o s t  t h r e e  y e a r s  a f t e r  t h e  a d o p t i o n  o f  t h e  r e g u l a t i o n s .  The J u n e  l e t t e r s  c o n s t i t u t e d  a new I n t e r p r e t a t i o n  o f  t h e  l a w ,  a n d t h u s  w e r e  n o t  p r o p e r l y  a d o p t e d  a s  r e g u l a t i o n s  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .S h o u l d  t h e  D i v i s i o n  w i s h  t o  p u r s u e  t h e  m e t h o d  o f  t a x a t i o n  p r o p o s e d  1n t h e  J u n e ,  1985 l e t t e r s ,  1 t  s h o u l d  do s o  o n l y  a f t e r  p r o p e r l y  a d o p t i n g  a r e g u l a t i o n  p r o v i d i n g  n o t i c e  o f  t h e  c h a n g e  f r o m  t h e  p r i o r  m e t h o d  o f  t a x a t i o n .  I n  t h e  c o u r s e  o f  a d o p t i n g  s u c h  a r e g u l a t i o n ,  t h e  D i v i s i o n  s h o u l d  c o n s i d e r  t h e  a r g u m e n t s  p r e s e n t e d  1n t h i s  a p p e a l  c o n c e r n i n g  t h e  c o n s i s t e n c y  o f  s u c h  an a p p r o a c h  w i t h i n  t h e  e x i s t i n g  s t a t u t e s  and  c o n f o r m i t y  w i t h  t h e  p r o v i s i o n s  o f  t h e  U n i t e d  S t a t e s  a n d A l a s k a  C o n s t i t u t i o n s  c i t e d  b y t h e  T a x p a y e r s .
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1 .  T h e  J u n e ,  1985 l e t t e r s  t o  t h e  T a x p a y e r s  a s k i n g  f o r  t h e  f i l i n g  o f  M o t o r  F u e l  t a x  r e t u r n s  a n d  p a y m e n t  o f  t h e  t a x  o n f u e l  p u r c h a s e d  o u t s i d e  o f  A l a s k a  a n d  c o n s u m e d  w h i l e  o p e r a t i n g  w i t h i n  A l a s k a  w e r e  I n c o n s i s t e n t  w i t h  p r i o r  I n t e r p r e t a t i o n s  o f  t h e  D i v i s i o n .
2 .  T h e  m e t h o d  o f  t a x a t i o n  p r o p o s e d  1n t h e  J u n e  1985 l e t t e r s  was n o t  p r o p e r l y  a d o p t e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .
3 .  T he  T a x p a y e r s  a r e  o n l y  l i a b l e  f o r  t h e  m o t o r  f u e l  t a x  a s  u s e r s  w h e r e  t h e  m o t o r  f u e l  was p u r c h a s e d  o u t s i d e  o f  A l a s k a  a n d s h i p p e d  I n t o  t h e  s t a t e  f o r  p e r s o n a l  u s e ,  o r  t h e  T a x p a y e r s  m a n u f a c t u r e d  t h e  f u e l  1n t h e  s t a t e  o r  1 f  t h e y  p u r c h a s e d  o r  r e c e i v e d  f u e l  1n t h e  s t a t e  t h a t  was n o t  t a x e d  a t  t h e  t i m e  o f  p u r c h a s e  o r  r e c e i p t  o r  was t a x e d  a t  a r a t e  t h a t  was l e s s  t h a n  t h e  r a t e  p r e s c r i b e d  by  AS 4 3 . 4 0 . 0 1 0 .

4 .  T h e  c l a i m s  f o r  r e f u n d  f o r  t a x e s  p a i d  f o r  O c t o b e r ,  1985 and  w h i c h  w e r e  a t  I s s u e  1n t h i s  a p p e a l  a r e  g r a n t e d .
I f  a n y  T a x p a y e r  1n t h i s  a p p e a l  d i s a g r e e s  w i t h  t h i s  d e c i s i o n ,  1 t  m a y ,  w i t h i n  30 d a y s  f r o m  t h e  d a t e  o f  t h e  a d o p t i o n  o f  t h i s  d e c i s i o n ,  f i l e  an a p p e a l  1n t h e  s u p e r i o r  c o u r t  1n t h e  j u d i c i a l  d i s t r i c t  1n w h i c h  I t  c o n d u c t s  b u s i n e s s .T h i s  d e c i s i o n  1s d a t e d  a t  J u n e a u ,  A l a s k a  t h i s  1 9 t h  d a y  o f  M a r c h ,

1987.

______________________ / s / __________________________D o n a l d  M. B u l l o c k ,  J r .R e v e n u e  H e a r i n g  E x a m i n e r
4

4
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b e e f l )  A * < o p t e * < .  b y  O k l ,

f l n c h ( & A < p ? ^  C l ' i f y n b - r t  0 - f  C t o ' T i m e / Z c c * .RESOLUTION
WHEREAS, The A la sk a  Motor F uel Tax laws have s in c e  1946, le v i e d  a 5 cent per g a llo n  tax on marine fu e l  purchased or transferred within Alaska? andWHEREAS, for 39 years marine fu e l  purchased outside Alaska waters and brought into the s t a t e  in  f u e l  s to ra g e  tanks on w a te r c r a ft  fo r  the purpose o f  o p eratin g  the vessel lias not been taxed under the Motor Fuel Tax provisions o f  Alaska law; andWHEREAS, in 1985, tlie Alaska Deopartment o f  Revenue in it ia t e d  a new and d iffe r e n t  interpretation o f the law as applied to marine fu e l  brought into the state  in fu e l  storage tanks oh watercraft for the purposes o f  operating the vessel and began a tax c o l le c t io n  e f fo r t ;  andWHEREAS, t h i s  e f f o r t  was undertaken w ithout new a u th o r iz in g  l e g i s l a t i o n  or amendment; andWHEREAS, the new in t e r p r e t a t io n  o f  the marine f u e l  ta x  w i l l  have s e r io u s  implications for the business and individual consumers in Alaska by increasing the costs o f  geods brought into  the sta te  by water transportation? andWHEREAS, the new in t e r p r e t a t io n  w i l l  ap p ly  to  c r u is e  s h ip s  which v i s i t  A la sk a  waters thereby increasing costs o f  such to u rist tr a v e l  to our state; andWHEREAS, because the new in t e r p r e t a t io n  would impose th e  tax  on the amount o f  marine fu e l consumed w hile the watercraft i s  inside the 3 m ile  l im its  of Alaska waters, certain Alaska ports w i l l  be u n fa ir ly  placed a t  a coirpetitive disadvantage due to longer tr a v e l  time inside bays, habors and in le ts ?  andWHEREAS, in 1986 the A la s k a  Senate passed CS S.B. 387 (Finance) which would have s p e c i f i c a l l y  prevented application o f the new interpretation; andWHEREAS, the Alaska House o f Representatives adjourned before S.B. 387 could r'each the f lo o r  for a vote on the issue; andWHEREAS, l e g i s l a t i o n  s i m i l i a r  to S.B. 387 would not r e s u lt  in a revenue lo ss  to the State o f  Alaska because such a tax was not le v ie d  or c o l le c te d  between 1945 and 1985?THEREFORE EE IT RESOLVED, th a t  the Anchorage Chamber o f  Commerce urges th a t  Governor Cowper and the Alaska Legislature  take action to c l a r i f y  the law so that marine f u e l  brought in t o  the s t a t e  in  f u e l  s to ra g e  tan ks on w a te r cr a ft  fo r  the purposes o f  opera t in g  the v e s s e l  not be taxed and a v o id  in cr e a sin g  c o s ts  o f  business and consumer goods to Alaska consumers, increasing the costs o f  to u rist  a c t i v i t ie s  in the state  and avoid the c o m p e tit iv e  d is c r im a t io n  a g a in s t  c e r t a in  ports which could result?BE IT FURTHER RESOLVED, th a t  co p ies  o f  t h is  r e s o lu t io n  to g e th e r with a l e t t e r  urging Governor Cowper and the l e g i s l a t i v e  d e le g a t io n  to  support a measure s im ilia r  to S.B. 387 be sent to the appropriate s ta te  o f f i c i a l s .
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M.R. LADNER, P U B L I C  A F F A I R S  

F O R
S E A L A N D  SERVICE, F AIRBANKS, A L A S K A  

T O
A L A S K A  H O U S E  T R A N S P O R T A T I O N  C O M M I T T E E  

JUNEAU, A L A S K A

M A D A M  CHAIR, M E M B E R S  O F  T H E  C O M M I T T E E ,  M Y  N A M E  IS M I K E  L A D N E R  A N D  I A M  

T H E  P U B L I C  A F F A I R S  S P O K E S M A N  F O R  S E A L A N D  S E R V I C E S  IN ALASKA, B A S E D  O U T  

O F  FAIRBANKS. S E A L A N D  S E R V I C E S  O P E R A T E S  T H R E E  SHIPS E E T W E E N  S E A T T L E  

A N D  T H E  R A I L B E L T  A N D  A L E U T I A N  C H A I N  M A R K E T S  O F  ALASKA.

I A M  T E S T I F Y I N G  F O R  S E A L A N D  I N  S U P P O R T  O F  H B  280, W H I C H  W E  S T R O N G L Y  

F E E L  C L A R I F I E S  T H E  E X I S T I N G  L A W  P A S S E D  BY T H E  T E R R I T O R I A L  L E G I S L A T U R E  

IN 1946. T H E  T E R R I T O R I A L  L E G I S L A T U R E ' S  I N T E N T ,  W E  B E L I E V E ,  W A S  T O  

S T O P  V E S S E L  O P E R A T O R S  F R O M  B R I N G I N G  IN B U L K  F U E L ,  F O R  R E S A L E ,  T H U S  

A V O I D I N G  IN--STATE P U R C H A S E D  A N D  A L A S K A  TAXES.

T H E  A L A S K A  D E P A R T M E N T  O F  R E V E N U E  IN J U N E  O F  1 9 8 5  C A M E  T O  T H E  V E S S E L  

O P E R A T O R S  A N D  S T A T E D  T H E Y  W E R E  N O W  G O I N G  T O  C O L L E C T  A  T A X  O N  F U E L  

B U R N E D , B U T  N O T  P U R C H A S E D  IN ALASKA'S T H R E E - M I L E  LIMIT. F O R  T H I R T Y -  

N I N E  Y E A R S  T H I S  T A X  W A S  N E V E R  COLLECTED, N O R  W A S  T H E  L A W  I N T E R P R E T E D  

IN S U C H  A  W A Y  F O R  I T  T O  B E  A S S E S S E D .  T H E  D E P A R T M E N T  O F  R E V E N U E  

ARBITRARILY, F O R  R E A S O N S  O F  ITS OWN, I S S U E D  W I T H O U T  C L E A R  L E G I S L A T I V E  

INTENT, A  N E W  TAX.

T H I S  U S E R  T A X  W O U L D  C O S T  O U R  C O M P A N Y  A P P R O X I M A T E L Y  $150,000 P E R  Y E A R  

B A S E D  P R I M A R I L Y  O N  O U R  C R U I S I N G  T I M E  W I T H I N  C O O K  INLET, K O D I A K  ISLAND, 

CORDOVA, A N D  D U T C H  HARBOR, A S  W E L L  A S  I N T E R M E D I A T E  POINTS. A  U S E R  T A X



IS U S U A L L Y  B A S E D  O N  S E R V I C E S  RECEIVED, B U T  O N  T H I S  "CONS U M P T I O N "  TAX,

A L L  A I D E S  T O  NAVIGATION, INSPECTIONS, S A F E T Y  A T  S E A  A N D  P O R T  C H A R G E S  

A R E  E I T H E R  P R O V I D E D  B Y  T H E  F E D E R A L  O R  L O C A L  G O V E R NMENTS.

S E A L A N D  E M P L O Y S  2 0 3  P E O P L E  D I R E C T L Y  A N D  I N D I R E C T L Y  I N  A L A S K A  A N D  W E  

P A Y  T A X E S  O N  P A Y R O L L ,  W O R K E R S '  C O M P E N S A T I O N ,  P E R S O N A L  P R O P E R T Y ,  

EXCISE, A N D  L I C E N S E  TAX. O U R  C O M P A N Y  P A Y S  ITS F A I R  S H A R E  O F  T A X E S  IN 

A L A S K A  A N D  F E E L S  W E  A R E  G O O D  C O R P O R A T E  CITIZENS.

S I N C E  T H E  D E P A R T M E N T  O F  R E V E N U E  H A S  N E V E R  C O L L E C T E D  T H I S  T A X ,  T H E R E  

W O U L D  B E  N O  L O S S  O F  R E V E N U E  I N  P A S S I N G  T H I S  L E G I S L A T I O N .  T H E  

D E P A R T M E N T  O F  R E V E N U E  H A S  I N I T I A L L Y  S I N G L E D  O U T  T H E  M A R I T I M E  IN D U S T R Y  

O N  T H I S  T A X ,  B U T  C H E C K S  F O R  T R U C K S  A T  T H E  B O R D E R ,  . C A R S  A N D  

R E C R E A T I O N A L  V E H I C L E S  A T  T H E  B O R D E R  A N D  O N  T H E  F E R R I E S  A N D  A L L  

A I R L I N E S  W H E N  T H E Y  H I T  A L A S K A  A I R S P A C E  W O U L D  A L S O  F A L L  U N D E R  REVENUES' 

I N T E R P R E T A T I O N  O F  T H I S  TAX. A S  O N E  M I G H T  I M A G I N E ,  T H E  E Q U I T A B L E  

E N F O R C E M E N T  A N D  S T A F F I N G  T O  E N F O R C E  T H I S  T A X  W O U L D  B E  A  D I F F I C U L T  A N D  

C O S T L Y  U N D E R TAKING, PL U S  T H E  A C C O U N T I N G  B U R D E N  F O R  T H E  T R A N S P O R T A T I O N  

C O M P A N I E S  W O U L D  B E  INCREASED.

IF T H I S  T A X  W E R E  A P P L I E D  T O  T H E  C O M M O N  C A R R I E R S  O F  ALASKA, IT W O U L D  B E  

A D D E D  T O  T H E  R A T E S  P A I D  B Y  T H E  A L A S K A N  C O N S U M E R ,  E I T H E R  B Y  A D D I N G  T O  

T H E  R A T E  O R  B Y  A D D I N G  A N  A L A S K A  F U E L  T A X  S U R C H A R G E  T O  T H E  B I L L  O F  

LADING.

S E A L A N D  T H E R E F O R E  U R G E S  P A S S A G E  O F  H B  280. I W I S H  T O  T H A N K  T H E  C H A I R  ' ‘

- A N D  T H I S  C O M M I T T E E  F O R  A L L O W I N G  U S  T I M E  T O  E X P R E S S  O U R  O P I N I O N  O N  T H I S  

ISSUE.

T H A N K  YOU.



T E S T I M O N Y  O F  T O T E M  O C E A N  T R A I L E R  E X P R E S S ,  I N C .  ( T O T E )  

B Y  L E I G H T O N  H .  T H E T F O R D ,  A L A S K A  G E N E R A L  M A N A G E R  B E F O R E  
T H E  A L A S K A  H O U S E  T R A N S P O R T A T I O N  C O M M I T T E E  I N  S U P P O R T

O F  H O U S E  B I L L  N O .  280 

M A Y  6 ,  1987

M r .  C h a i r m a n ,  m e m b e r s  o f  t h e  C o m m i t t e e ,  T O T E  i s  t e s t i f y i n g  
t o d a y  o n  o u r  o w n  b e h a l f  a n d  o n  b e h a l f  o f  o t h e r  o c e a n  c a r ­

r i e r s  s h i p p i n g  b e t w e e n  t h e  s t a t e s  o f  A l a s k a  a n d  W a s h i n g t o n .

W e  w i s h  t o  e x p r e s s  o u r  s u p p o r t  o f  S e n a t e  B i l l  100 ,  w h i c h  w a s  
i n t r o d u c e d  t o  c l a r i f y  t h e  o r i g i n a l  i n t e n t  o f  t h e  l e g i s l a t u r e  

f o r  t h e  A l a s k a  M o t o r  F u e l  T a x  A c t ,  a n d  t o  e l i m i n a t e  a n y  a m ­
b i g u i t y  i n  t h a t  a c t  i n  r e l a t i o n  t o  f u e l  b r o u g h t  i n t o  t h e  

s t a t e  i n  t h e  f u e l  s t o r a g e  t a n k s  o f  w a t e r c r a f t .

T h e  M o t o r  F u e l  T a x  A c t  w a s  p a s s e d  a s  l a w  b y  t h e  T e r r i t o r i a l  

L e g i s l a t u r e  i n  1946 .  W e  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  

t o  t a x  f u e l  s o l d  i n  A l a s k a  a n d  b u l k  f u e l  s h i p p e d  a s  c a r g o  i n t o  

A l a s k a  f o r  p e r s o n a l  u s e  i n  t h e  s t a t e .  T h e  l e g i s l a t u r e  i n t e n d e d  

t o  p r e v e n t  t h e  s h i p p i n g  o f  u n t a x e d  b u l k  f u e l  i n t o  A l a s k a  a n d  

t h e r e f o r e  p r e v e n t  a  l o s s  o f  s a l e s  t a x  r e v e n u e .  T h e  l e g i s l a ­

t u r e  d i d  n o t  i n t e n d  t o  t a x  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  
f u e l  s t o r a g e  t a n k s  o n  a  w a t e r c r a f t  f o r  t h e  p u r p o s e  o f  o p e r a t i n g  
t h e  w a t e r c r a f t .

A l a s k a  f o l l o w e d  t h i s  l e i s l a t i v e  i n t e n t  u n t i l  D u n e ,  1985 .  N o  

t a x  w a s  a s s e r t e d  o r  c o l l e c t e d  o n  f u e l  b r o u g h t  i n t o  t h e  s t a t e  

i n  f u e l  s t o r a g e  t a n k s  o n  a  w a t e r c r a f t  f o r  t h e  p u r p o s e  o f  o p e r ­

a t i n g  t h e  w a t e r c r a f t .  I n  J u n e ,  1985 t h e  D e p a r t m e n t  o f  R e v e n u e  

a r b i t r a r i l y  d e t e r m i n e d  t o  r e d e f i n e  t h e  l e q i s l a t i v e  i n t e n t  a n d  
t o  c o l l e c t  a  t a x  o n  t h i s  b u n k e r  f u e l .  W e ’ s t r o n g l y  d i s a g r e e  w i t h  

t h i s  n e w  i n t e r p r e t a t i o n  a n d  b e l i e v e  t h a t ,  i n  a t t e m p t i n g  t o  r e ­
i n t e r p r e t  t h e  l a w  a n d  i m p o s e  a  n e w  t a x ,  t h e  d e p a r t m e n t  v i o l a t e d  

t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  a s  e x p r e s s e d  i n  b o t h  t h e  M o t o r  

F u e l  T a x  A c t  a n d  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .

T h e . d e p a r t m e n t  h a s  a s s e r t e d  t h i s  t a x  i s  a  u s e r  t a x .  T h e  f u e l  

t a x  h a s  n o t  p r e v i o u s l y  b e e n  b a s e d  o n  f u e l  u s e d ,  b u t  o n  f u e l  
p u r c h a s e d  i n  s t a t e  o r  s h i p p e d  i n t o  t h e  s t a t e .  T h e  c o n c e p t  o f  

a  u s e r  t a x  i s  t o  p a y  f o r  a  s e r v i c e .  T h e  S t a t e  o f  A l a s k a  i t s e l f  

p r o v i d e s  v i r t u a l l y  n o  s e r v i c e  f o r  o u r  i n d u s t r y .  A i d s  t o  n a v i ­
g a t i o n ,  d r e d g i n g ,  s a f e t y  a t  s e a ,  i n s p e c t i o n s  a n d  v e s s e l  s a f e t y  

a r e  c o v e r e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  T O T E ' s  p o r t  a n d  d o c k -  
s i d e  f a c i l i t i e s  a r e  p a i d  f o r  b y  d o c k a g e  f e e s  a n d  r e n t a l  p a y ­

m e n t s  t o  t h e  P o r t  o f  A n c h o r a g e  w h i c h  w e r e  a p p r o x i m a t e l y  $ 1.9 
m i l l i o n  i n  1986 . I n  a d d i t i o n ,  T O T E  i s  a n  A l a s k a  c o r p o r a t i o n  

a n d  p a y s  s u b s t a n t i a l  t a x e s  t o  t h e  S t a t e  o f  A l a s k a ,  i n c l u d i n g  
i n c o m e ,  p r o p e r t y  a n d  p a y r o l l  t a x e s .



A  t a x  o n  b u n k e r  f u e l  c o n s u m e d  i n  A l a s k a n  w a t e r s  e n c o u r a g e s  

c a r r i e r s  t o  a v o i d  t r a v e l  w i t h i n  t h e  t h r e e - m i l e  l i m i t .  P o r t s  
s u c h  a s  A n c h o r a g e ,  w h i c h  l i e  f u r t h e r  w i t h i n  A l a s k a n  w a t e r s ,  

w o u l d  b e  d i s c r i m i n a t e d  a g a i n s t ,  a s  w o u l d  c a r r i e r s  s e r v i n g  
t h o s e  p o r t s .  T O T E  s e r v e s  t h e  P o r t  o f  A n c h o r a g e  o n l y  i n  o u r  

s e r v i c e  t o  A l a s k a .  O u r  s h i p s  c r u i s e  s i x  h o u r s  i n  e a c h  d i r e c ­
t i o n  t h r o u g h  C o o k  I n l e t .  I f  a  t a x  i s  i m p o s e d  o n  b u n k e r  f u e l ,  

m o s t  o f  T O T E ' s  t a x  w o u l d  r e s u l t  f r o m  s a i l i n g  t h r o u g h  C o o k  

I n l e t  t o  A n c h o r a g e .

A n y  i n c r e a s e  i n  t a x e s  w o u l d  w o r s e n  t h e  c o n d i t i o n  o f  t h e  w a t e r  

t r a n s p o r t a t i o n  i n d u s t r y  a n d  i n c r e a s e  c o s t s  t o  t h e  A l a s k a  

c o n s u m e r .  I n  a d d i t i o n ,  o u r  i n d u s t r y  i s  a  m a j o r  s o u r c e  o f  

c o m m e r c e  a n d  e m p l o y m e n t  i n  A l a s k a  a n d  a n y  a d d i t i o n a l  b u r d e n  
o n  t h e  i n d u s t r y  w o u l d  b e  d e t r i m e n t a l  t o  t h e  A l a s k a n  e c o n o m y .

T h e  p a s t  t h r e e  y e a r s  h a v e  b e e n  u n p r o f i t a b l e  f o r  m a n y  c a r ­

r i e r s  i n  o u r  i n d u s t r y  a n d  s e v e r a l  o p e r a t o r s  h a v e  b e e n  f o r c e d  
f r o m  t h e  b u s i n e s s  a s  a  r e s u l t .  T h e  n e x t  t h r e e  y e a r s  a r e  

e x p e c t e d  t o  b e  m o r e  d i f f i c u l t .

O u r  i n d u s t r y  h a s  f i l e d  a n  a p p e a l  w i t h  t h e  D e p a r t m e n t  o f  R e v e n u e  

c o n t e s t i n g  t h i s  n e w  t a x .  A l t h o u g h  w e  e x p e c t  t o  u l t i m a t e l y  

p r e v a i l  i n  t h i s  m a t t e r ,  t h i s  a r d u o u s  a n d  e x p e n s i v e  p r o c e s s  

c a n  b e  a v o i d e d  b y  c l a r i f y i n g  t h e  a c t  t h r o u g h  H o u s e  B i l l  N o .

280 .

I n  s u m m a r y ,  H o u s e  B i l l  N o .  280 w a s  i n t r o d u c e d  t o  c l a r i f y  t h e  

o r i g i n a l  i n t e n t  o f  t h e  l e g i s l a t u r e  f o r  t h e  A l a s k a  M o t o r  

F u e l  T a x  A c t ,  a n d  t o  e l i m i n a t e  a n y  a m b i g u i t y  i n  t h a t  a c t  i n  
r e l a t i o n  t o  f u e l  b r o u g h t  i n t o  t h e  s t a t e  i n  t h e  f u e l  s t o r a g e  

t a n k s  o f  w a t e r c r a f t .  T h i s  b i l l  w i l l  r e l i e v e  t h e  i n d u s t r y  
a n d  t h e  D e p a r t m e n t  o f  R e v e n u e  f r o m  a n  e x p e n s i v e  a p p e a l  a n d  
l i t i g a t i o n  p r o c e s s  r e s u l t i n g  f r o m  t h e  d e p a r t m e n t ' s  r a d i c a l  

n e w  i n t e r p r e t a t i o n  o f  t h e  a c t .  F i n a l l y ,  t h i s  b i l l  w i l l  

p r e v e n t  a  b u r d e n  f r o m  b e i n g  i m p o s e d  o n  w a t e r  c a r r i e r s  a n d  
c o n s u m e r s  i n  A l a s k a .

I  t h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  e x p r e s s  t h e  v i e w s  o f  

T O T E  a n d  o f  o u r  i n d u s t r y .  W e  e n c o u r a g e  y o u r  s u p p o r t  o f  

H o u s e  B i l l  N o .  280 a n d  w i l l  a n s w e r  a n y  q u e s t i o n s  y o u  h a v e  

a t  t h i s  t i m e .
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