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March 21, 1988

M EMORANTDUM

Senate Finance Committee

Chair, International TYade Committee
Vice-Chair, State Affairs Committee
Labor & Commerce Committee

T0: Representative Fran Ulmer
Chair, House State Affair: ommittee
FROM: Senator Rick Uehlmg
<
RE: Senate Joint Resolution 12 "Relating to the

determination of the state®s boundaries with the

Soviet Union and Canada."

I have asked staff to provide the following background and
analysis of SJR 12, "Relating to the determination of the
state"s boundaries with the Soviet Union and Canada."

SJR 12 is designed to gain Alaskan involvenme

nt

in the current

negotiations between the U.S. State Department and the Soviet
Union over the ownership of five islands located in the Arctic
Ocean off the northern coast of the Soviet Union. The 1islands
in qguestion are the Wrangell and Herald Islands and the three
De Long Islands, all located off Alaska®s northwest coast in

the Arctic Ocean.

I feel the only way to enforce Alaska“'s

undary interests is

to have direct Alaska representatj - - is negotiating

process. This resolution simp.""" t a

n

Alaskan

representative be involved in any jlitur®j boundary

the Wrangell
representation,
however, there will also be future negotiations over Alaska’'s
boundaries with Canada in the northern Arctic
the southern tip of the Panhandle and there will be further
negotiations with the Soviet Union concerning the boundary
line in the Bering Sea region. Alaskans should have a

negotiations. The present negotiations over
Islands boundary dispute should have Alaskan

presence in the negotiating process.

SJR 12 was heard in the Senate State Affairs
Committee, and received favorable testimony.
Assistant Attorney General, testified before
Affairs Committee that the Governor strongly
Mr. Koester emphasized the State®s desire to
in the present negotiations and thus become

region and on

and Judiciary

Thomas Koester,

the Senate State
supports SJR 12.
set a precedent

an

active

participant in future Alaska boundary disputes.

P.0.BOX V.JUNEAU, AK 99811 (907) -165-1821 3111 C ST. K515, ANCHORAGE, AK 99503 (907) 561-7613



SJR

12 "Relating to the determination of the state"s
boundaries with the Soviet Union and Canada."

Information packet includes:

10.

A copy of Senate Joint Resolution 12, and a zero fiscal
note.

Position paper on boundary negotiations by the American
Legislative Exchange Council.

A copy of the California Assembly Joint Resolution 37
"Relative to the boundaries of Alaska."

Letter of thanks to the California Legislature for AJR 37,
from Governor Steve Cowper.

A copy of a bill by U.S. House of Representative®s
requiring a treaty to release or transfer any territory or
claim of the United States by Representative Dannemeyer.

Questions and Answers posed to nominee for Ambassador to
Soviet Union by Senate Foreign Relations Committee, March
1987.

The Wall Street Journal article, November 13, 1985,
regarding State Department negotiations on the Wrangell
"boundary dispute.™

The Washington Times article, January 1, 1988, "5 Frozen
Islands Stir A Dispute With The Soviet."

Maps of the Arctic region, Wrangell, Herald, Bennett,
Henrietta, and Jeannette.

A paper on the Northeastern boundary negotiation process.
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OUNTCIL
TIDE STATE'S ROLE
IN FEDERAL BOUNDARY NEGOTIATIONS

The Alaska island controv rsy centers on the Rosiesron of five |slands
Benﬂett enrie tfr eraﬁ eanette, h ell.  Their value lies
in the fishery, oil 'and military potentia of the area.

ne of our legislative memhers in Alaska asserts that historical
pcuments grove that American naval explorers were the frrs} to
aiscover the islands,. However, The strength or. weakness of Alaska's
claim is, not as significant of an issue to California as the manner m
which the boundary negotiations are carried out.

T ouestron as to the roll AI s a should play in the negotiations is
paramount |mportance to a ornla, | as we7| as 1o an state that

aresfa order wrt a fore n nation (15 at last count). a_is
(i stully excl u ese ne tratrons now, aclear Prece ent
ave been set or ex aI ornia from possible future

negotratrons over its border WI Mexico.

AIthouqh the Federal Government hagh ne otrated To d]er drsputes in the

was consrst nt done with rova states In
h eate the border between

uestion. rn egotiatjons t
% da and uh ﬂorthe n Séat S &h We ster-Ashbu? %on Treax of
842 Presiden LM proép TF that "the Governments of Maine and
assachusetts sho se racy 1appornt}a Commhssroner or
OMMISSIONErS, empowere on r with the authorities or this
Governme]t upon a Conventional line,...no such line will be agreed
upon without the assent of such commissioners.

This effegtrve veto power was not mere ey lent to the states but was
insinuated to he Co strtutronall reserved to the sa es -
o e

btratro ecrsron o] n the same |ssue rend %
Net erlands n 1831 had been rejected by tgeSenate ecause, according

to then Secretar of State Forsyt r the peculjar structure
of our p thhca s¥stem the Federal Go ernment cannot allenate any
portron of the tefritory of a State, without Its consent.”

Ahnd frnallx a Ietter was sent in 1838 from the Secretlar of State to
Governor of Maine assurrnri him That the enera overnment IS
not oompetent to negotiate, un ess $er a s on grounds of Imperious

C ecessr onventional line v ssion of territor
gota\{\ghrcﬂ he S%/ate of Maine 1s entitled wrtrhout tﬁe consent of (hy

21-i Tlassactiusetls Ave.. *>'£ *Suiir S00 « Vasnmgton. D.C. 20002 « 202/5-i7--J6J6



In_the Northeagt Boun P/ otiat |o[1 nt a lot further than jli
bnformm e States 0 ogress Clearly then, this Is not mere

Lg in |ssue byt an Issue of State's R|gdptf. A precedert set
In Alaska could even ualy come back to haunt California.

Enclosed arﬁ State Department documents dealing with the negotiations
preceding the Northeast Boundary Treaty.

It appar%nt that the rmmé)gles WhIChV\S}elded the Fe eraI Government

NOTES:

United States epartment of State, Treaties and
I terna Iona cs 0 Phe Unlnted Séaes 177% 1863, Vol.

5 as mg:ton R ), pg.

T



RESOLUTION CHAPTER 122

Assembly Joint Resolution No. 37—Relative to the boundaries of
Alaska.

[Filed with Secretary of State September 17, 1987.]

LEGISLATIVE COUNSEL'S DIGEST

AJR 37, La Follette. Alaska: boundary negotiations.

This measure would state the Legislature’s support for the State of
Alaska in its rightful position of participation in any boundary
negotiations involving its boundaries with the Soviet Union or
Canada. It would memorialize the President and Congress of the
United States to ensure that any terms and conditions of any
boundary agreement with respect to Alaskas boundaries is
consented to by the State of Alaska and that the agreement is drafted
in the form of a treaty for ratification by the United States Senate.

WHEREAS, The boundaries of the State of Alaska are of vital
concern to the state government of Alaska; and

WHEREAS, The essence ofsovereignty of a state within America’s
federal system requires that a state government have complete and
unambiguous jurisdiction over well-defined geographical boundary
lines; and

WHEREAS, Any time that boundaries of a state are to be altered
in any way, that state has an essential and overriding interest in the
determination of the boundary; and

WHEREAS, Alaska is unique among all American states in that it
is the only state with the potential for having boundaries wri-h more
than one foreign country (i.e. Canada and the Soviet Union); and

WHEREAS, Boundaries with foreign countries and a state are, and
ought to be, coterminous with America’s national boundaries with
those foreign countries; and

WHEREAS, Negotiations are underway between the United
States Department of State and the government of the Soviet Union
over setting boundaries between the United States and the Soviet
Union, and there have been at least seven rounds of negotiations on
this issue since 1981; and

WHEREAS, The economic issues of petroleum, fishery, and other
valuable resources have great impact on Alaskas welfare and
prosperity; and

WHEREAS, At no time has the United States Department of State
allowed, or even offered to invite, a representative of the state
government of Alaska to be on any negotiating delegation, nor has
it formally solicited the input or advice of the state government of
Alaska over the content or form of these negotiations; and

95 GO



Res. Ch. 12 —2—

WHEREAS, These negotiating delegations, which the United
States Department of State has assembled, have included
representatives of various other agencies of the federal government;
and

WHEREAS, It is settled procedure for negotiation of boundaries
that representatives of any affected state not only must be included
in the negotiations, but also must consent to the proposed terms of
the boundary treaty (such as was the case when Secretary of State
Daniel Webster negotiated with Great Britain in 1842 over the
boundary between Canada an.d the State of Maine); and

WHEREAS, A usurpation ofone state's rights and sovereignty is an
attack on the entire federal system of the United States of America;
now, therefore, be it

Resolved by the Assembly and Senate of the State of California,
jointly, That the Legislature of the State of California supports the
State of Alaska in its rightful position of participation in any boundary
negotiations involving its boundaries with the Soviet Union or
Canada; and be it further

Resolved, That the Legislature of the State of California
respectfully memorializes the President and Congress of the United
States to ensure that any terms and conditions of any boundary
agreement with respect to Alaska's boundaries are consented to by
the State of Alaska, and that any such boundary agreement is drafted
in the form of a treaty for ratification by the United States Senate;
and be it further

Resolved, That the Chief Clerk of the Assembly transmit copies of
this resolution to the President and Vice President of the United
States, to the Speaker of the House of Representatives, to each
Senator and Representative from California in the Congress of the
United States, and to the Governor of Alaska.

95 60



STEVE COWPER, GOVERNOR

IF
\] |TU L tv ttiLl REPLY TO:
DEPARTMENT OF LAW C. 1L W h AVENLE
ANCHORAGE. ALASKA 99501-1994
OFFICE OF THEATTORNEY GENERAL PHONE. (907) 276-3550

October 13, 1987 o 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

sI PO . BOX K—STATE CAPITOL
JUNEAU. ALASKA 99BH-0300
PHONE. (907) 465-3600

R. Brian Kidney

Assistant Chief Clerk
Assembly

California Legislature

State Capitol

Sacramento, California 95814

Re: Assembly Joint Resolution
No. 37, relative to the
boundaries of Alaska

Dear Mr. Kidnev:

Alaska Governor Steve Cowper asked that 1 respond to
your September 24, 1987 letter which invited our attention to
Assembly Joint Resolution No. 37, relating to the boundaries of
Alaska.

On behalf of Governor Cowper and all Alaskans, please
communicate our thanks for this resolution of support for Alaska
sovereignty. As the California Legislature correctly notes,
states have "an essential and overriding interest™ 1in the negoti—
ation of the United States™ international boundaries when the ne —
gotiation may have the effect of altering state boundaries. The
United States currently has disputes with Canada over boundary
delimitation in Dixon Entrance to the south ofAlaska and the
Beaufort Sea to the north, as well as the dispute with the Soviet
Union to the west.

The United States Supreme Court has repeatedly noted
that the treaty power does not* authorize the federal government
unilaterally to divest a state of territory without 1ts consent.
See, e.g. , DeGeofrov v. Riegs, 133U.S. 258, 33 L.Ed. 642, 645
(1890); Fort Leavenwortn R.R. Co.v. Lowe. 114 U.S. 525, 541
(1885). Rest assured that Aiaska wiii fully assert itssovereign
rights in this regard.



R. Brian Kidney October 13, 1987
Assistant Chief Clerk Page 2

We appreciate California®s support in this effort.
Thank you for communicating our appreciation to both houses of
the California Legislature.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

o W

G. Thomas Koester
Assistant Attorney General

3y:

GTK:dim

cc: Honorable Ted Stevens
United States Senate
522 Hart Building
Washington, D.C. 20510

Honorable Frank N. Murkowski
United States Senate

709 Hart Building
Washington, D.C. 20510

Honorable Donald E. Young

House of Representatives

2331 Rayburn House Office Bidg.
Washington, D.C. 20515

Rosita Wc-rl

Special Assistant
Office of the Governor
(CTS #87272HDCCO001)

John Kate
Special Counsel, State/Federal Relations
Office of the Governor

David A. Colson

Assistant Legal Adviser

United States Department of State
Room 6-20

Washington, D.C. 20520

Scctt Hajost
Assistant Legal Adviser
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To require a treaty for any relinquishing to any country of any territory, exclusive

To

economic zone, or fishery conservation zone of the United States, and for
establishing international boundaries.

IN THE HOUSE OF REPRESENTATIVES
January G, 1987

Mr. Dannum EVER introduced the following bill; which was referred to the

Committee on Foreign Affairs

A BILL

require a treaty for any relinquishing to any country of any
territory, exclusive economic zone, or fishery conservation
zone of the United States, and for establishing international

boundaries.

Be it enacted by the Senate and House of Representa-
fives of the United States of America in Conyress assembled,
SECTION 1 LIMITATION ON RELEASE OR TRANSFER OF TER-

RITORY OR CLAIMS OF THE UNITED STATES.

The President may not relinquish or transfer to any
country any territory; landxexclusive economic zonegor fish-
erv conservation zone of the United States or any claim of

the United States to anv right, title, or interest in or to anv



2
territory, land, exclusive economic zone, or fishery conserva-
tion zone unless provided for by a treaty between the United
States and that other country.
SEC. 2. BOUNDARIES TO BE ESTABLISHED BY TREATY.

A boundary (including land boundaries, maritime bound-
aries, exclusive economic zones, and fishery conservation
zone boundaries) between the United States and any other
country may be established only; fv treaty,; signed bv the
President and ratified by the Senate.

0
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Q14. With respect to the negotiations between the United
States and the Soviet Union concerning our boundary situation
and the disposition of Wrangel, Herald, Bennett, Jeanette and
Henrietta islands, what are your views? What 1is the policy of
the Department of State with respect to these five 1islands?
Does the Department of State consider thses to be U.S.
territory? Do you consider these 1islands to be U.S.

territory? Do you consider the 1867 Convention Line between
Tsarist Russia and the United State to be the current boundary
between the two countries? What are your views with respect to
this convention line? What 1is the policy of the Department of
State with respect to this line and to our boundary with the

Soviet Union?

Al4. The United States is not involved in .negotiations with
the Soviet Union bearing directly upon “"the disposition of
Wrangel, Herald, Bennett, Jeanette or Henrietta islands. The

negotiations 1in.which the United States Government 1is involved
with the Soviet Union on our boundary are discussions
concerning the interpretation and application of the 1line
established by the 1867 U.S.-Russian Convention Ceding Alaska.
The legal status of the five 1islands mentioned has not been the
subject of negotiation 1in these discussions. The extent to
which any final boundary settlement would have implications for
the U.S. position regarding the islands would depend on a
number of 1issues not yet resolved.

The U.S. regards the 1867 Convention Line as our maritime
boundary with the U.S.S.R. for the purpose of dividing
jurisdiction over maritime resources, including fisheries and
continental shelf resources. Following the establishment in

1977 of 200-nautical-mile fisheries zones by the U.S. and the
Soviet Union, it became apparent that we had technical
differences 1in depiction of the 1867 Convention Line. The U.S.
depicts the Line by arcs of great circles, the shortest

distance between two points on the earth appearing as straight
lines on a globe. The Soviet Union depicts the Line by rhumb
lines, lines of constant direction used mainly by mariners.

This difference results in areas 1in the Bering Sea which each -
country claims are under 1its maritime resource jJurisdiction.

As for the 1islands you mentioned, the Department of State
has informed me that each was formally claimed by the Russian
government in 1916 and by the U.S.S_.R. in 1924 and 1926.
Wrangel, the largest of the five, has been occupied by the
Soviet Union since 1924. Although American citizens were
involved in the discovery and early exploration of several of
the 1islands, the Department of State has found no evidence that
the Government of the United States has ever formally asserted
a claim to any of these islands or protested the Russian or
Soviet claims.

(Source: Questions and Answers posed to nominee for Ambassador

to Soviet Union by Senate Foreign Relations Committee,
Mamch 1987)



Q15. Exactly how many sessions have been held between the
United States and the Soviet Union with respect to this 1issue?
Exactly what were the dates and where the meetings? Exactly
who was present on the Soviet side during each of these
meetings? What 1issues were discussed and what decisions were
reached?

AlS5. As authorized by the President, we have had seven rounds
of discussions with the Soviets since 1981, the latest in
October 1986, for the purpose of resolving differences 1in the
interpretation and application of the Convention Line. The
meeting sites have alternated between Washington and Moscow.
The most recent U.S. delegations were 1led by Assistant
Secretary John Negroponte and were composed of representatives
from the.Departments of State, Defense, Interior, Energy and
Transportation. The Soviet delegations have been composed of
representatives from similar Soviet governmental entities.

As | noted above, the 1issue in these discussions 1is the

interpretation and application of the 1867 Convention Line. No
decisions have been reached and we anticipate further
discussions. In connection with the October 1986 talks,
however, the U.S. and the Soviet Union reached an informal

understanding that pending resolution of the boundary each
would not take enforcement action against the fishing vessels
of the other 1in areas of the Bering Sea which both claim as
part of their fisheries zones.



Q16. What 1is the exact status of Wrangel, Herald, Bennett,
Jeanette and Henrietta 1island? Are these today legal
possessions of the United States? Precisely who 1in the
Department of State has been assigned to work on this 1issue?

Al6. As I noted 1in reply to question 14, above, these 1islands
were claimed by the Russian government 1in 1916 and the Soviet
Union 1in 1924 and 1926, and the Soviets have occupied Wrangel
since 1924. The United States has has never formally
recognized Soviet sovereignty over these islands, and has fronm
time to time 1indicated that it has not formally relinquished
any claims to these islands. Extensive research has riot
produced evidence of any formal United States assertion of
claims or of United States protest of the Soviet claims or
their occupation of Wrangel.

Several State Department bureaus have been involved in this
issue, including: the Bureau of International Oceanic,
Environmental and Scientific Affairs; The Office of the Legal
Adviser; the Bureau of Intelligence and Research; and the
Bureau of European and Canadian Affairs.
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*vjf*$|;about their expansionist tendencies-"ife v e *vel
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. do-while at the same.time politely /*history you go. the greater amount of”
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mv/N four small nearby Islands dates from ~from; their grab of the Baltic States »
V71881, A U.S. Revenue Marine (Coast Xi-and their expansion of the old czarist =
e/v*a Guard) party that included John“empire .westward to the. Elbe and.
-y Muir, the famed naturalist and “southward to Kandahar, they have
Xy founder of the Sierra Club, visited the. borderdisputes with Norway, Sweden,'
area that year. Mr. Muir later wrote $Japan and China. Whatever the pros
*; ‘ that they "landed on Wrangell Land  pects for satisfaction, the U.S. should
and took possession of it in the name . hang tough over Wrangell Island just
./l of the United States." A czarist ex- -.to demonstrate
plorer, Lt. Ferdinand Wrangell, ad-  imperialism.
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; 'my* Hupc iricaiucm, rscagoji a’pic- »»  me

f summit TV.sddress tonight will sober
«  up the Washington commu,nlt?/, which
m sls suffering fiom a terminal, case of
> silliness over Its hopes about what M.
"V-"M-"Reagan’s sttdoum with Mikhail Gorba-
Jy:£ehetr Is likely to accomplish.
, Contributing to the air of unreality
i "Mvare tales of  H|
_hvering tons of briefing papers to the
rWiV-Tj Oval Otfice and settln? up_projectors
“ I"tkvc' to show the president
Mitterrand game. films. Newsﬁaper
Sy We sections this Sunday will de-
"~ it I nfinite detell diRat Naney
: Wil wear when she has tea In Geneva
7‘., with the lovely Raisa. Tip O'Neill Is
. T .taking time qut from the budgetar?/
_ chaos he presides over on Capitol Hil
*iVe/m t0 make “the outrageous claim that
Congress has given the president the
Vv, support he neéds for a summit "sue-
) ces&." . fCI-'V'.
w'wiwp” ON a more serious [evel, George
" *o#( Shultz has been treating with the So-
.M'eviets since his meeting with Andrei
e 1 Gromyko last January, Ia¥|ng the
_ summit groundwork. Without knowing
i the game plan, it's impossible to as-
-v'V ;sess how well Mr. Shultz Is doing. But
V. we mostlgl have been hearing about
f;?lfts the State Department might like
0 lay before Mr. Gorbachev. Surren-
der of the U.S. claim to Wrangell 1s-
rland idtscussed in_this space yester-
y-iU\3ayP Is one possibility. An offer to
w00l fusion energy research with the
+ Russians is anoffier. And the U.S. Is
*&:£+prepared to go on pretending SALT ||
mC-t 1S a real agreement, however much
abuse It gefs from the Russian side.
In short, the Washington commu-
nlty. by merely following its own in-
lam'!?stInCts. Is once again setfing the pres-
virh'~ Went up to have his pockets picked.
At JL-Mr, Reagan's Strategic Defense Ini-
. dadveis em%negotlateg and renego-
- - tlated on Mr. Gorbachev's behalf. The

president Is being urged to rush back.
m 1V.Vas Richard Nixon once did, to dramat

VM cally present some "breakthrough_'-'
a. Wor% |?
arolnd, as 1t always does, tha

N
f frS tﬁoﬁwglm session 0{ %Pn res

X.ihc, Soviet leader Is In deep tr?uble
and will be eager to make deals.
«'m/Mr. Reagan has tried to discour-
age such nonsense. He has wisely re-
jected the idea of a post-summit Com-
munique. for example, saying that
you don't promise a_ communique
when all you are doing is having a lit-
tle get-acquainted session, He has dis-
couraged the notion that there will be
any "agreements." But even for a
président with Mr, Reaﬁan‘s keen un-
derstanding of what the U.S.-Soviet
relationship is.and must be, there are
anqers of being trapped. Arms con-
trol1s. as always, the biggest area of
* danger.

ite, House gnomes de-"

he Gorbachev--

, Rohcy ot aul

ii, which M. Shultz seems prepared
Vto continue, hasn't made much sense.
Consider the Just-Pubhshed "Military
Balance" report of London's well-re:
spected International Institute for
Strategic Studies. It says the Soviets
- have Increased their Supply of long-
frange nuclear warheads by 37% In
just “three years. They now enjoy a
2.1-t0-one advantage over the U.S. In
fand and submarine based megaton-
"nage. That's mutual restrainf?

*"U.S. soft-lljiers want the president
to promise that the U.S. will not over
the next five years exercise Its option
to withdraw, on one )rea['s notice,
from the 1972 anti-ballistic missile
treaty. That treaty also has not placed
much restraint on the Soviets. The
1SS sa}/]s the Soviets are actively pur-
sulfng their own space-hased nuclear
efense research, eyen
?acﬁ?heff%eﬂorYA entagon re-
POFE 86t TG thie " White House | uesdix
cites a series of serious Soviet AB
treaty violations. Sowhile Mr. Reagan
temporizes and generously offers to
. make future U.S defense ‘technology
"available to all comers, the Russians
-eare actually putting a_ defense In
"place. The danger in this Is cIearIX
outlined In the open letter to the presi
»dent from Rep. Kemp and Sen. Wallop
pexcerpted pearby,

m People often ask why the Russians

, have invested so much’In weapons of
mass destruction while living stan-
dards In the Soviet Union are, on the
whole, only slightly above Third

. World levels. The’summit ballyhoo In
the U.S. provides the obvious answer.
They want to be feared. They sur-
round themselves in mystery so that
American congressmen, permitted an
audience with™the Great Gorbachev,
will come away awed by having been
spoken to In English or fixed with his

-steelly gaze. Showmanship of this skill
level wins concessions.

- ~ Richard N.|>ﬁon who hash
experience wit

latest Foreign Affairs some caution-
a[){ words: "This is a long struggle
with no end in sight. Whatever their
faults, the Soviets ill be firm, patient
and consistent in pursuing their for-
eign policy goals. We must match
them 'in that“respect.”

A good way to match them will b
for Mr. Reagan to go to the summit
complain as’lie Inténds about Soviet
aggressions and abuses, of human
rights and make no promises. And to-
night will not be too soon to start
damping down the mindless euphoria
that has overtaken pre-summit Wash-
ington. - Y

THE WALL STREET JOURNAL THURSDAY, NOVEMBER 14. 1955
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"INSTATE DEPARTMENT-
~BOWS TO SOVIET DEMANDS
4AAND FORCES HUNDREDS OF
i™ePRO-AMERICAN ANbJ*

ANTI-SOVIET PROTESTERS-s
AWAY FROM THE STATE

V DEPARTMENT'S PUBLIC

*BUILDING IN WASHINGTON.

foreign mission

; Ifc Reaction around town indicates
;S*VAs?Ethis column was not taken overly
seriously when we reported last "%
; .week that during the visit of Soviet |4,
i.ij "-"jForeign Minister Eduard Shevard- ﬁali,@
*v.A?”7 . nadze, the State Department desi%-
> nated its main building a foreign
“*Vmission.
Its no joke. That astonishing
move, reflecting what Sen. Jesse if
Helms and other conservative crit-
AN -ics have been saying all along, en
eijijt*l'abled State to invoke a law to keep
protesters 500 feet away from the
building. At least for the duration
Mr. Shevardnadze’ visit, our

r
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By John McCaslin

The washing ton times

The State Department and a 40-
year-old Agriculture Department
bureaucratarc locked in a bitter dis-
pute over whether the United States
or the Soviet Union should control
five frozen, wind-swept islands near
a disputed section of the U.S.-Soviet
border.

The Agriculture Department em-
ployee accuses the FBI of harassing
him at the State Department's re-
quest.

Since 1981, a secret U.S. negotiat-
ing delegation has held eight meet-
ings with Soviet counterparts to
establish an exact boundary be-
tween Alaska and the Soviet Union,
according to a State Department of-
ficial who asked not to be named.

"Once a boundary line is agreed
to by both nations, which could come
early this year, it's a safe bet that the
five-island chain will become offi-
cial Soviet territory," the official
said.

But Mark Scidenberg.an Agricul-
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ture Department employee, has
spent more than a decade battling to
reassert what he claims is U.S. sov-
ereignly over Wrangell Island, a
patch of frozen tundra in the Arctic
Ocean that has been suggested to be
the site of a Soviet concentration
camp.

Also in dispute are four smaller
islands off the same Soviet coastline
— Herald, Bennett, Henrietta and
Jeannette.

Carl Olson, chairman of State De-
partment Watch, a group which has
also fought for U.S. rights to the is-
lands, said in a telephone interview
from Los Angeles that he is "equally
optimistic the United States will re-
tain the islands.”

"The important thing is to get the
State Department on our side, but so
far they have shown zero initiative,"
Mr. Olson said.

"We have not been able to get any-
thing out of State," he said. "They

Reprinted by:

refuse to talk about it— point blank.
And they've stonewalled the House
Foreign Affairs Committee and the
Senate Foreign Relations Commit-
tee."

A House bill introduced last Jan.
6 by Rep. William E. Dannemeycr,
California Republican, would re-
quire that Congress approve any
treaty for "transfer of territory or
setting of a boundary line” between
the United States and any foreign
country. The bill has at least 30 co
sponsors.

On the Senate side, Sen. Jesse
Helms, North Carolina Republican,
has introduced similar legislation,
complaining that surrendering the
five islands would amount to hand-
ing over half of the entire outer con-
tinental shelf, which Mr. Olson said
contains "vast oil-rich seabeds."

The State Department official
said the United States "obviously
hasn’t sent any drilling ships to the
area."

But he added: "The Department
of Interior and other geologists
haven't found any indication of any
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by virtue of possession, and more; that she obtained much more tiian she could
claim under the letter of the Treaty of Paris; and thaUsne obtained nearly 600
square miles of territory in the basin of the upper St Jfehn over and above, that
awarded by the king of the Netherlands. She conceded an area of 150 square
miles in the basin of the upper Connecticut River. She also conceded a strip
between the 45th parallel ana the 'old line’ with an area of 73 square miles, but,
as the ‘old line’ is in places south of the 45th parallel, 6he received, cast of St
Regis, a strip containing 11K square miles. So far os these ‘strips’ were con-
cerned, the United States and Great Britain had valid titles by. virtue of occupa-
tion, and the CONCESSIONS were simply validations. In additiou to the forccoing
the Ashburton settlement cnocd a controversy that had disturbed the relations o
the two countries for nearly sixty years; that bad, on several occai ins, brought
two great nations to the verge of war; and that had seriously interfered with
commercial intercourse. Finally, it is worthy of note that the commission
appointed to adjust the respective claiim of New Brunswick and Quebec to the
area west of the ’due north line' awarded to Great Britain by the AshburtoD
Treaty, reported in 1S4S, six years later, 'that a tract of country lies between
the north highlands westward of the due north line, and the line of the United
states, which, according lo the strict legal rights of the Uvo provinces, belongs to

nelther, . . . and which, in 17C3, formed part of the ancient territory of Sacada-
hock." This ‘tract of country' was confirmed to Great Britain by the Ashburton
Treaty. .

The Northeastern Boundary N egotiations

While the negotiations were carried on at Washington bv Secretary
of State Danief Webster and Lord Ashburton, those negotiations, so
far as they concerned the northeastern boundary, were in a very real
sense participated in by commissioners of Maine and of Massachusetts
appointed at the suggestion and request of President Tyler. In Us?
letters of Webster to the Governors of Maine and Massnchgo&ts
dated April 11, 1S42 (published correspondence, 64-06),<#0 was
expressly stated that no conventional line would be agreed on “with-
out the assent of such commissioners”; and the first formal note
written on the northeastern boundary question was that of Ash-
burton to Webster of June 13, 1S42, the day on which Webster had his
first conference with the commissioners d, the two States, who were
Edward Kavanagh, Edward Eent. John Otis, and William Pitt Preble,
for Maine, and Abbott Lawrence, John Mills, and Charles Allen,
for Massachusetts @bid., 34-37, 71, 72).

Massachusetts had property interests which were affected by any
settlement of the northeastern boundary, for in the public lands of
Maine a half interest was reserved by Massachusetts upon the separa-
tion (act of June 19, 1S19, Laws of the Commonwealth of Massachu-
setts, 1S19, 248-60; and act of March 3, 1S20, 3 Statutes at Large,
544); and the frontier in dispute was very largely that of Maine,
though partly that of New Hampshire, Vermont, and New York.
Indeed, the Legislature of the State of Mainertild not consider that
the Government of the United States possessed “the constitutional
power to conclude any such negotiation without the assent of Maine”
(published correspondence, 70), a view which was also expressed by
the Legislature of Massachusetts (@bid., 64); that theory should
doubtless be considered in the light (inter alia) of Article's of tho
Treaty of Ghent (Document 33) and the proceedings thereunder, and
particularly of the fact that under that article and the convention
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of September 29, 1827 (Document 58), a reference had been made of
the northeastern boundary question to arbitration by the King of the
Netherlands.

That constitutional theory, moreover, had been explicitly supported
by the Federal Government during the negotiations with Great
Britain which followed the decision of the King of the Netherlands
of January 10, 1S31, regarding the northeastern boundary, and the
subsequent refusal of the Senate, on June 23, 1832, to accept that
award; the British Government at various times and in varied lan-
guage had been officially informed that “under the peculiar structure
of our political system, the Federal Government cannot alienate any
portion of the territory of a State, without its consent’ (Secretary of
State Forsyth to Sir Charles K. Vaughan, D.S., 6 Notes to the British
Legation, IS, April 28, 1835). President Jackson in 1S32 had had
negotiated and signed an agreement between the United States and
the State of Maine providing for the relinquishment to the United
States of any rights of that State in the disputed territory; the text
of that agreementis printed in the notes to Document 58, which should
be consulted generally; that agreement, however, failed to go into
force, owing to the decision of the Maine Legislature that areferendum
thereon would be necessary (see Burrage, Maine in the Northeastern
Boundary Controversy, ch. SL). So far as the Executive could decide
such a question, the constitutional view of the State of Maine had
been accepted by the Government of the United States, although the
extreme Maine view, which went so far as to maintain that the con-
vention of September 29, 1827, with Great Britain (Document 58)
“tended to violate the Constitution of the United States and to impair
the sovereign rights and powers of the State of Maine, and that
Maine is not bound by the Constitution to submit to the decision,
which is or shall be made under that convention” (Resolves of Maine,
1831, 245, resolve of February 2S, 1S31), was not supported at
Washington (D.S., 6 Notes to the British Legation. 16, April 28,1S35):

If the distinguished Arbiter agreed upoD had found himself able to come, to a
decision upon the subject satisfactory to his own judgment, the Government of
the United States would not have hesitated for a moment, whatever might have
been its opinion of the justice of such decision, to have united with His Majesty's
Government in carrying it fully and immediately into eSect.

In a long letter to Governor Kent, of Maine, dated March 1, 1S3S,
reviewing the history of the northeastern boundary negotiations up
to that time, Secretary of State Forsyth thus restated the constitu-
tional principles involved as seen by President Van Buren; and it is
to be noted that “imperious public necessity” was mentioned as a
nossible ground of competence (to negotiate a cession) which other-
wise the Federal Government would lack (D.S., 29 Domestic Letters,
S3G-GG; Richardson, 111, 442-59):

The nrinciples which have hitherto governed even’ successive administration
of the Federal Government, in respect to its powers and duties m tac matter,

are—
Iml That it has power to settle the bounc.-y line, in oucstion, with Grc.at
Britain, upon tnc principles and according to the stipulations of the treaty of
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1783, either by direct negotiation, or, in caae of ascertained inability to do so,
by arbitration; and that it is its duty to make all proper efforts to accomplish
this object by one or the other of those means.

24 That the General Government is not competent to negotiate, unle33 per-
haps on grounds of imperious public necessity, a conventional line involving a
cession of territory to which the state of Maine is entitled, or the exchange
thereof for other territory not included within the limits of that State, according
to the true construction of the treaty without the consent of the State.

In these views of his predecessors in office, the President fully concura, and
it is his design to continue to act upon them.

In the similar letters of Webster to the Governors of Maine and
Massachusetts dated April 11, 1842 (D.S., 32 Domestic Letters,
288-91; published correspondence, 64-66), were these paragraphs:

The opinion of this Government upon the justice and validity of the Americnn
claim has been expressed, at so many times, and in so many forms, that a repe-
tition of that opinion is not necessary. But the subject is a subject in dispute.

*The Government has agreed to make it matter of reference and arbitration; and

it must fulfil that agriement, unless another mode for settling the controversy
should be resorted to, with the hope of producing a speedier decision. The
President proposes, then, that the Governments of Maine and Massachusetts
should, severally, appoint a Commissioner or Commissioners empowered to con-
fer with the authorities of this Government upon a Conventional line, or line
by agreement, with its terms, conditions, considerations and equivalents, with
an understanding that no such line will be agreed upon without the assent of
such commissioners.

This mode of proceeding, or some other which shall express assent before hand,
seems indispensable, if any negotiation for a Conventional line is to be had,
since if happily, a treaty should be the result of the negotiation, it can only be
submitted to the Senate of the United States for ratification.

The Legislature of Massachusetts had previously (March 3, 1842)
granted plenary power to “the governor, with the advice and consent
of the council, ... to adopt such measures to secure the rights and
interests of the Commonwealth in said territory, and to produce an
honorable and satisfactory adjustment as the emergency may de-
mand”; under that authorization the three commissioners of Massa-
chusetts were named (Acts and Resolves Passed by the Legislature
of Massachusetts, 1S39-42, 564; published correspondence, 63-64,
66-69); Webster was formally notified by the Secretary of State of
Massachusetts of their appointment (D.S., Northeastern Boundary,
envelope 18, letter of John P. Bigelow of May 28, 1S42).

The Legislature of Maine was summoned in extra session; and a
preamble and five resolutions were adopted on May 26, which
included the following (Acts and Resolves Passed by the Legislature
of Maine, 1S42, 111; published correspondence, 69-71):

Resolved, T hat there shall be chosen, by ballot, in convention of both branches
of the legislature, four persons who are hereby constituted and-appointed com-
missioners, on the part of this state, to repair to the seat of government of the
United States, and to confer with the authorities of that government touching a
conventional line, or line by agreement, between the state of Maine and the Brit-
ish provinces, having regard to the line designated by the treaty of 17S3 as uni-
formly claimed by this state, and to the declarations and views expressed in the
foregoing preamble, and to give the assent of this state to any such conventional
line, with such terms, conditions, considerations and equivalents as they shall
deem consistent with the honor and interests of the state; with the understanding
that no such.line be agreed upon without the unanimous assent of such com-

missioners.
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President. Tyler was formally notified b}T the Governor of Maine
(John Fairfield) of the election of the four commissioners of Maine
(published correspondence, 69, letter of May 27, 1842).

By a resolution of the Legislature of New Hampshire of June 23,
1842, the Senators and Representatives of that State in Congress
were requested “to take such measures as may be necessary, during
the pending negotiations at Washington relative to the Northern
and North Eastern Boundary of the United Stales, to best sustain
the rights of this State to the territory over which we have always
heretofore claimed and exercised jurisdiction” (Laws of New Hamp-
shire, June 1842, 599). That resolution, however, was not com-
municated to President Tyler until July 15, 1S42, when the north-
eastern boundary had been settled as between, Webster and Ashbur-
ton, with full satisfaction of the claim of New Eamnshire; and the
participation of the New Hampshire delegation in Congress in the
proceedings appears to have been limited to the submission, on July 19,
1842, of a brief statement citing certain documents and papers (see
published corresponde: ce, 99-102).

Aside from the formal exchanges of June 17, 1842 (ibid., 3S), the
written negotiations regarding the northeastern boundary comprised
lour notes"(ibid., 34-37,239-56), three of Ashburton (June 13, June 21,
and July 11) and one of Webster (July S), with which is to be read its
enclosure, the letter of the Maine commissioners to Webster of June
29 (ibid., 72—S0); also to be mentioned is a second letter of the Maine
commissioners to Webster of July 16 (ibid., S4-91), which, while
dated after the accord of the two Plenipotentiaries, was doubtless
drafted before the terms thereof were communicated. Moreover,
during the period of the correspondence there were informal com-
munications of one sort and another (see ibid., 77, 79).

There was expressed a common desire to avoid “the interminable
discussion on the general grounds on_which each party considers their
claims respectively to rest”; notwithstanding this, a considerable
portion of the correspondence was argumentative, with historical and
geographical references.

In his first note, of June 13, Ashburton gave no precise indicatiorr
of a line to be proposed; but he spoke of the portion of the disputed
territory which might come to Great Britain as being “as worthless for
any purposes of habitation or cultivation as probably any tract of
equal size on the habitable globe”; and he even suggested that Great
Britain would have given up the controversv “if it were not for the
obvious circumstance of its connecting the 'British North American
provinces”. That necessity of intercolonial communication was the
admitted basis of an}* agreement for a conventional line; it is men-
tioned in each of the two above-cited letters of the Maine commis-
sioners and is spoken of with emphasis in the note of Webster, who
acknowledged “the general justice and propriety of this object” and
agreed that “a conventional line ought to be such as to secure it to
England”.

Ashburton made the first proposal in his note of June 21, after a
formal conference on June IS, of which there is no protocol. He
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proposed a line north from the source of the St. Croix to the St.
John (the line of 1817-1S, regardless of its deviation from the true
north), and the lino of the St. John “up to some one of its sources”
(a somewhat ambiguous expression, but meaning approximately up
to the source of the southwest branch as mentioned in Article 1 of the
treaty), except for a deviation on the right bank so as to include in
New Brunswick the whole of the Madawaska settlement, which
extended on both sides of the river “from the mouth of the Mada-
waska up to that of the Fish river”;and with that boundary he was
willing to engage that *“all lumber and produce of the forest of the
tributary waters of the St. John's shall be received freely without
duty, and dealt with in every respect like the same articles of New
Brunswick”, to agree to the old Valentine and Collins line from the
Connecticut to the St. Lawrence, and also to accept the American
contention as to the source of the Connecticut.

The note of "Webster of July S presented and supported the counter-
proposal of Maine (see the letter of the Maine commissioners of
June 29). The yielding of any territory on the south side of the St.
John so as to include the Madawaska settlement in New Brunswick
was definitely rejected. The counterproposal of boundary, with the
concurrence of the commissioners of Massachusetts and with the
condition that the United States would furnish to the two States
“an equivalent”, was the main channel of the St. John (from the
crossing point of the due-north line from the source of the St. CroLx)
to a point three miles above the mouth of the Madawaska; thence
straight to the outlet of Long Lake; thence westerly by a direct line
to the point where the St. Francis enters Lake Pohenegamook; and
thence, continuing the same line, to the highlands 'dividing the
waters of the River du Loup from those of the St. Francis (the
various loci may be conveniently seen on the map in Moore, Inter-
national Arbitrations, I, between pp. 14S and 149); and w'hile it was
intimated that equivalents to some extent might be found if terri-
torial cessions by Great Britain were possible, such as the island of
Grand Manan, the islands in Passamaquoddy Bay, or a portion of
the so-called strip between the north line and the St. John, it was
understood that the British Plenipotentiary was without power to
consent thereto.

The last note written before the verbal accord was that of Ash-
burton of July 11. He intimated that he would yield on the question
of the Madawaska settlement; but he made it clear that he could not
and would not yield as to the territory north and east of the St.
Francis, which was British territory under the line proposed by the
King of the Netherlands; Ashburton's final instructions as to the
northeastern boundary had definitely limited him to that line (Ash-
burton Papers, instruction No. S, May 26,1542).

Thus the correspondence ended; as Ashburton urged, it was suc-
ceeded 'uj conferences, of which there is no formal record. Sending to
the Maine commissioners tho note of Ashburton of July 11, Webster
wtoto On July 12 that he would soon meet with them, * being very
desirous of making progress in the business in which we are encraged,
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and satisfied that the various parties in interest are as veil prepared
now to come to a decision as they are likely to be at any time here-
after” (published correspondence, 81).

The position as it was left by the correspondence was this: North
from the source of the St. Croix to the St. John ana thence as far up
the St. John as a point just beyond the mouth of the Madawaska,
there was common around: the portion of the region north of the St.
John and between the St. Francis and the Madawaska which Maine
had demanded, Ashburton had positively refused; for any agreement
to be reached it was essential that that part of the ciatm of Maine
should be abandoned; there was left for discussion an area which may
be described as bounded on its three sides by a line as follows: (a)
along the upper St. John from the mouth of the St. Francis to Met-
iarmette 1portage (the line proposed by Ashburton); (b) along the
highlands from that portage north to a point about due west of the
entrance to Lake Pohenegamook; and (c) thence to and through that
lake and down the St. Francis to the St. John. The result was that
the claim of Maine to any territory between the St. Francis and the
Madawaska north of the St. John was given up; and the remaining
area in dispute was divided. One may learn something of the verbal
discussions from the despatches of Ashburton of July 2S and August

9 (Nos. 15 and 17, quoted below).

An accord on the northeastern boundary was reached by the
negotiators lor the two Governments just prior to July 15, IS-i'2.
That it had not been reached by July 13 appears from Ashburton's
despatch No. 13 of that date, as follows (Ashburton Papers):

The last Despatch which | had the honor of addressing your lordship the 29li
of last month Is? 10 on the subject of my negotiations relating to the North
Eastern Boundary must have conveyed expectations of an earlier and more
satisfactory settlement than | regret to say, | have, with every exertion on my
part, beea hitherto able to realize! Delay and difficulties have resulted from the
present condition of this Government and from the pertinacious resistance of the
Commissioners from the North by whom that Government is in this business

uided and over-ruled. If | were not warned by the past from over-confidence,

should say that two or three days more could not fail to bring us to a settlement
and to the outlines of a convention, but 1 fear that it may be on rath r less favor-
able terms, than | had given your Lordship to expect. | now proceed to state
what has occurred on this subject since | last wrote.

The written proposals submitted by me having circulated among the Com-
missioners from Maine and Massachusetts, I soon learned although thev
differed much among themselves about some parts of them, they all concurred
with great earnestness on the one pointthat we were not to be permitted to cross the
St Joan, nor consequently to save the southern portion of the Madawaska settle-
ments. | was assured by the best-informed and by the best-disposed persons from
New England, that the Commissioners would not dare to return to their own
country after making such a concession, and finding indirectly that our preten-
sions in this respect would be considered extravagant in the Senate, and through
the whole country, | made up my mind nor further to press this part of our claim,
especially as |1 had no equivalent to oGcr in territory, and | thought it neither
prudent nor expedient to oner any in money.

The Commissioners from Maine submitted to the Secretary cf State an answer
to my proposals, and after keeping it some time the latter sent it to me with his
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Commissioners and me. Your Lordship will find these two papers iDciosed.
As these discussions began to be talked of abroad, as it was rumoured that serious
differences existed, and 03 | was sensible that injury might arise from drawing
the public press into the controversy, | lost no time and sent Mr \Veb3ter my
note the day after the receipt of his. It is also enclosed herewith. [The three
enclosures to this despatch are (a) Webster to Ashburton, July S, 1S42 (published
correspondence, 44-50); (6) the Maine commissioners to Webster, June 29, 1542
{ibid., 72—S0); (c) Ashburton to Webster, July 11, 1S42 (ibid., 50-56).]

These papers will shew your Lordship the present state of this question, and
require little explanation. You will see that I invite personal conference in pref-
erence to a long desultory controversial correspondence because at this advanced
period of the Session, and in the state of parties here, delay might wholly defeat
our object, and there can be no doubt that, with some at* least, that defeat is

much desired.

It will be observed that the informal memorandum of the Maine Commissioners
contains some rather coarse insinuations which wouid hardly have passed un-
noticed, if presented in any other form. Your Lordship will see that, thougr. |
thought it best to give them no direct attention, they induced me to state our
sense of our own rights in rather a firmer tone than | otherwise should have done,
and | have reason to believe that this has been of service towarns accelerating a

termination of these discussions.
I can hardly now hope to communicate by this packet any final settlement of

this question. Various rumours will of course reach Europe, as to the probability
of any settlement whatever. | .am not myself apprehensive of not coming to
some terms within the limits of my powers, but the ciimcuities of my task have cer-
tainly increased, owing to the character of the persons who influence this negoti-
ation, and of those whose duty it is more immediately to conduct it with me* |
trust your Lordship will be assured that it has not failed to receive from me the
most anxious and cautious attention.

July 14 is almost certainly the exact date of the agreement reached
by the two Plenipotentiaries regarding: the northeastern boundary.
In the archives of the Department of State is an annotated copy of
the second edition of DashieiTs Map, the edition which was issued
after the award of the King of the Netherlands of January 10, 1S31,
regarding the northeastern boundary; DashieiTs Map, which was
based, in its watercourses and its disputed boundary lines, on Map
A of the convention of September 29, 1S27 (Document 53, the notes
to which, particularly n. 356, should be consulted), showed, as origi-
nally issued in 1S30, the northeastern boundary lines as claimed by
the two countries, drawn in green for the United States and in red for
Great Britain; the second edition of that map (of which the archives
of the Department of State contain some fifty examples, of one or
the other of the editions) added a yellow line as the fine “of the
Arbiter™ or the line suggested by the King of the Netherlands; the
annotated copy mentioned is signed “W. S. Derrick” in the upper
margin; it has, in the handwriting of.William S. Derrick, then a senior
clerk and soon afterwards Chief Clerk of the Department of State,
the notation, "The blue ink maria the proposed conventional line.
14 July, 1542 ; the signature and the notation are written in the same
biue ink as is the line drawn to show the northeastern boundary ac-
cording to the Webster-Ashburton Treaty; the evidence is convinc-
ing that that copy of DashieiTs Map was annotated by Derrick on
July 14, 1S42, to show the agreement of Webster and Ashburton then
reached (see "An Annotated DashieiTs Map", in American Historical
Review, XXXVIII, 70-73); and it may be added that it was William
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S. Derrick who took to London for exchange the United States instru-
ment of ratification of the Webster-Ashburton Treaty, with authority,
if occasion arose, to act in place of Everett in making the exchange
(D.S., 15 Instructions, Great Britain, 58-59; 3 Credences, 26).

In his letters of Juiy 15 to the commissioners of Maine and Massa-
chusetts, enclosing a statement of the proposed line of the northeastern
boundary in almost the exact language of Article 1 of the treaty,
Webster wrote as follows (published correspondence, S1-S3; a draft
in Webster’s handwriting is in D.S., Northeastern Boundary, en-
velope 1S):

You have had an opportunity of reading Lord Ashburton's note to me of the
11th of July. Since tnat date 1 have had full and frequent conferences with him
respecting the eastern boundary, and believe |1 understand what is practicable to
be done on that suoject, so far as he is concerned. In these conferences he has
made no positive or binding proposition, thinking perhaps it wouid be more
desirable, under present circumstances, that sucn proposition shouia proceed
from the side of the United States. | have reason to believe, however, that he
would agree to a line of boundary between the United States and the British
provinces of Canada and New Brunswick, such as is described in a paper Accom-
panying this (marked B), and identified by my signature [see publishea correspon-
dence, S3—84; D.S., Northeastern Boundary, enveiope IS, a draft copy with iater-
lineatioDs and corrections).

in establishing the line between the monument and the St. John, it is thought
necessary to adhere to that run and marked by the surveyors of the two Govern-
ments in 1S17 and ISIS. There is no doubt that the line recently run by Major
Graham is more entirely accurate; but, being an czpartc line, there would be
objections to agreeiuc to it without examination, and thus, another survey wouid
become necessary. Grants and settlements, also, bnve been made, in conformity
with the former line, and its errors are so inconsiderable that it isnotthouehtthat
their correction is a sufficient object to disturb these settlements. Similar con-
siderations have had great weight in adjusting the line in other parts of it.

The Territory in dispute between the two countries contains 12,027 square
miles, equal to 7.G97.2S0 acres.

_ By the line described in the accompanying paper, there will be assigned to the
United States 7,015 square miles, equal to 4,4S9,GOO acres; and to England 5,012
square miles, equal to 3.207,6S0 acres.

By the award of the King of the Netherlands, there was assicned to the United
States 7,Q05 square miles, 5,061,120 acres; to England 4,119 square miles,
2,636,160 acres.

The territory proposed to be relinquished to England, south of the line of the
King of the Netherlands, is, as you will see, the mountain range, from the upper
part of the St. Francis nver to the meeting of the two contested lines of boundary,
at the Metjarmcttc Portage, in the highlands, near the source of the St. John’s.
This mountain tract contains S93 square miles, equal to 571.520 acres. It is
supposed to be of no value for cultivation or settlement. On this point you will
see, herewith, a ietter from Captain Talcott, who has been occupied two summers
in exploring the line of the highlands, and is intimately acquainted with the
territory. The line leaves to the United States, between the base of the hills and
the ieft bank of the St. John, and lying along upon the river, a tcmtorv of 657,2S0
acres, cmoracing, without doubt, all the valuable land south of the’St. Francis
and west of the St. John. Of the general division of the territory, it is believed
it may be safely said that while the portion remaining with the United States is,
in quantity, seven twelfths, in value it is at least four fifths of the whole. [For the
ietter of Captain Talcott, see published correspondence, S4.)

Nor is it supposed that the possession of tiie mountain recion is o: any impor-
tance, in connexion with the defence of the country or any military operations.
It lies beiow ail the accustomed practicable nassaces for troops into ami cut of
Lower Canada: that is to say, the Chaudiore, Lane Champlain, and the Kichciiou.
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Canada over these mountains, it would only find itself on the banks of the St.
Lawrence below Quebec; and, on the other hand, it i3 not conceivable that an
invading enemy from Lower Canada would attempt a passage in this direction,
leaving the Chaudiere on one hand and the route by Madawaska on the other.

If this line should be agreed to, on the part of the United States, | suppose that
the British minister would, as an equivalent, stipulate, first, for the use of the
river St. John, for the conveyance of the timber growing on any of its branches, to
tide water, free from all discriminating tolls, impositions, or inabilities of any
kind, the timber enjoying all the privileges of British colonial timber. All
opinions concur that this privilege of navigation must greatly enhance the value
of the tei>ritory and the timber growing thereon, and prove exceedingly useful to
the people of Maine. Second: That Rouse’s Point, in Lake Champlain, and the
lands ~heretofore supposed to be within the limits of New Hampshire, Vermont,
aDd New York, but which a correct ascertainment of the 45th parallel of latituue
shows to be in Canada, should be surrendered to the United States.

It is probable, also, that the disputed line of boundary in Lake Superior might
be so adjusted as to leave a disputed island within the United States.

These cessions on the part of England would enure partly to the benefit of the
States of New Hampshire, Vermont, and New York, but principally to the Ci-ited
States. The consideration on the part of England, for making them, would be
the manner agreed upon for adjusting the eastern boundary. The price of the
cession, therefore, whatever it might be, would in fairness belong to the two States
interested in the manner of that adjustment.

Under the influence of these considerations, | am authorized to say, that if the
commissioners of the two States assent to the line as described in the accompanying
paper, the United States will undertake to pay to these States the sum of two
hundred and fifty thousand dollars, to be divided between them in equal moieties:
and, also, to undertake for the settlement and payment of the expenses incurred
by those States for the maintenance of the civil posse, and also for a survey which
it was found necessary to make.

The line suggested, with the compensations and equivalents which have been
stated, is now submitted for your consideration. That it is all which might have
been hoped for, looking to the strength of the American ciaim, can hardly be said.
But, as the settlement of a controversy of such duration is a matter of high im-
portance, as equivalents of undoubted value are offered, as longer postponement
smd delay would lead to further inconvenience, and to the incurring of further
expenses, and as no better occasion, or perhaps any other occasion, for settling
the boundary by agreement, and on the principle of equivalents, is ever likely to
present itself, the Government of the United States hopes that the commissioners
of the two States will find it to be consistent with their duty to assent to the line
pronosed, and to the terms and conditions attending the proDosition.

The President has felt the deepest anxiety for an amicable settlement of the
question, in a manner honorable to the country, and such as should preserve the
rights and interests of the States concerned. From the moment of the announce-
ment of Lord Ashburton’s mission, he has sedulously endeavored to pursue a
course the most respectful towards the States, and the mo3t useful'to their
interests, as well as the most becoming to the character and dignity of the
Government. He wdll be happy if the result shall be such as shall satisfy Maine
and Massachusetts, as well as the rest of the country.  With these sentiments on
the part of the President, and with the conviction that no more advantageous
arrangement can be made, the subject is now referred to the grave deliberation of

the commissioners.

Eoth Maine and Massachusetts gave their formal assent to the
proposal, subject to certain conditions. The assent of tne commis-
sioners of Massachusetts is dated July 20, 1S42 (D.S., Northeastern
Boundary, envelope 1IS; published correspondence, 92-93), and

concludes as follows:

W hether the national Boundary*, suggested by you, be suitable or unsuitable;
whether the compensations that Great Britain offer? to the United States for
the territory conceded to her, be adequate or inadequate; and whether the Treaty,

107031 +— vol. 4— 1407
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swhich shall be effected, shall be honorable to the Country, or incompatible with
its rights and dignity,—are questions, not lor Massachusetts, but for the General
Government, upon its responsibilitj' to the whole country, to decide. It is for
the State to determine, for what equivalents she trill relinquish Jo the United
States her interests in certain lands in the Disputed Territory, so that they may
be made available to the Government of the United States, in the establishment
of the North-Eastern Boundary, and in a general setclement of all maf jrs in con-
troversy, between Great Britain and the United States. In this view of the
subject, and with the understanding that by the words, “the nearest point of the
highlands”, in your description of the proposed line of boundary, is meant, the
nearest point of the crest of the highlands; that the right to the free navigation of
the river Saint John shall include the right to the free transportation thereupon of
all products of the soil as well as of the forest; and that -the pecuniary compensa-
tion to be paid by the Federal Government to the State of Massachusetts, shall be
increased to the sum of one hundred and fifty thousand dollars, the State of
Massachusetts, through her Commissioners, hereby relinquishes to the United
States her interest in the lands, which will be excluded from the dominion of the
United States, by the establishment of the Boundary aforesaid.

The conditions suited on behalLf of Massachusetts were ail met by
the terms of the treaty; the words *the nearest point of the summit
or crest of the highlands’l are in Article 1 (they are indeed in the
print of the paper “B " in published correspondence; but in the draft
copy thereof “summit or crest of the” are interlined, and at the end
of the same sentence “summitorcrest ”replace “dividing highlands™);
“produce ... of agriculture” is included in Article 3; and the sum

to be paid to Maine and Massachusetts “in equal moieties” (Article

5) is S300,000.

The assent of the commissioners of Maine was under date of July
22 (D.S., Northeastern Boundary, envelope IS; published correspond-
ence. 93-99); its concluding paragraph and the memorandum therein
mentioned are in these terms;

"We are, now, given to understand that the Executive of the United States,
representing the sovereignty of the Union, assents to the proposal, and that this
Department of the Government at least is anxious for its acceptance, as, in its
view, most expedient for the general good. The Commissioners of Massachusetts
have already given theirassent, on behalf of that Commonwealth. Thus situated,
the Commissioners of Maine, invoking the spirit of attachment and patriotic
devotion of their State to the Union, and being willing to yield to the deliberate
convictions of her Sister-States as to the path of duty, aod to interpose no obstacles
to an adjmiment which the general judgment of the Nation shall pronounce as
honorable and expedient, even if that judgment shall lead to a surrender of a oor-
tion of the birth-right of the People of their State, and prized by them because it is
their birth-right, have determined to overcome their objections to the proposal, so
far as to say, that if, upon mature consideration, the Senate of the United States
shall advise, and consent to, the ratification of a Treaty, corresponding in its terms
with your proposal, and with the conditions in our Memorandum accompanying
this note, marked A, and identified by our signatures, they, by virtue of the power
vested in them by the Resolves of the Legislature of Maine, give the assent of that
State to such Conventional line, with the terms, conditions uud equivalents herein

mentioned. '
(A

The Commissioners of Maine request that the following provisions, or the su
stance thereof, shall be incorporated into the proposed Treaty, should one ho
agreed on:

I*t That the amount of the “disputed territory fund” (so called) received bv
the authorities of New Brunswick, for timber cut on the disputed territory, shall
be paid over to the United States, for the use of Maine and Massachusetts, ;u
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The conditions of Maine were also embodied in the treaty tort;
Article 5 deals with the "Disputed Territory Fund"”; by Article 4
grants of land in the disputed territory are confirmed; and the clauses
of Article 3 are broad enough to cover the provisions desired by the
commissioners of Maine regarding the navigation of the Sc. John
River. The "voluntary suggestion of the British Minister, in regard
to John Baker", is referred to beiow.

A statement of the agreement reached on the northeastern boundary
question (Articles 1 and 3-5 of the treaty) was part of the note of
Webster of July 27, which set forth the entire boundary settlement
(Articles 1-7), with a detailed description of the line "proposed to
be agreed to" (Articles 1 and 2). The answering note of Ashburton
of July 29 gave his assent: there remained only the drafting of certain
of the articles, some of which had been already written (see pub-
lished correspondence, 5S-62).

In the presidential message to the Senate of August 11 the assent
of the two States to the boundary clauses was prominently mentioned.
That message, which deals with the whole negotiation and which was
written by Daniel Webster (The Writings and Speeches of Daniel
Webster, X111, 21), follows (published correspondence 19-25):
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The negotiations on subjects other than the northeastern boundary
question are to some erteni discussed elsewhere in these notes.

Ashburton’s report of the northeastern boundary settlement is con-
tained in two of his despatches; that of July 2S, iS42, is the hrsi: it
has references of interest to the position of the “ Delegates from the
North (Ashburton Papers, despatch No. 15):
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The *“inclosed map marked with red ink”, which is mentioned in
the foregoing despatch, was a reduced copy, but with minor modi-
fications resulting principally ir simplification, of a map, marked
“Map A”, which was prepared by, and which accompanied the report
of, Lieutenant Colonel Richard Zachariah Mudge, of the Royal Engi-
neers, and George William Featherstonhaugh, the British Commis-
sioners appointed on July 9, 1S39, to examine and survey the terri-
tory in dispute; it is entitled “Map of that portion of Her Majesty's
Colonies of New Brunswick and Lower Canada the Title to Winch
is Disputed by the Government of the U. States with Parts of the
Adjacent Country The Rise and Course of the Rivers, with the
direction of the Higlilands, and their elevation above the Sea, . . .
to accompany a report of the investigation of that Country which
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the R5Hon¥ Viscount Palmerston G.C.B. Her Majesty’s Principal
Secretary of State directed to be mude A.D. 1S39”. The facsimile
in the Ashburton Papers shows the line of the bou dory only from
Lake Pohenegamook (not named) to the Metjurmette portage;
another line, to the west, marks the "highlands"for the correspond-
ing distance; the line of the boundary was drawn apparently on the
theory that the “seven miles" clause of Article 1 would come into
play, for the shortest distance between the "point on the northwest
branch of the river SvJohn™ and the line of the “highlands™, as shown
on that facsimile, is from 13 to 15 miles, and between that “point”
and the St. John River, 7 miles or less. The facsimile is on a scale,
not indicated, of about 30 miles to an inch (1:1,900,800); and the
Commissioners' map, marked “ Map A", is on a scale, shovm graphi-
cally, of about 15 miles to an inch (1:950,400). In their printed re-
port, dated April 1G, 1S40, the Commissioners describe the preparation
of their map (see Blue Book, 1S40, North American Boundary, pt.
2, “ Correspondence Relating to the Boundary between the British
Possessions in North America and the United States of America,
under the Treaty of 17S3"; a copy thereof is in D.S., Northeastern
Boundary, envelope 19)-)-

The other despatch of Ashburton to be quoted in this connection is
one of August 9 1S42 (Ashburton Papers, despatch No. 17), which
transmitted the treaty (in its earlier form; but as the article numbers
mentioned are the same, the fact is not here material). Except for
its opening paragraph, previously quoted, and for two others relating
respectively to the boundary “further west” and to the clauses oi
Article 7, which are quoted below, that despatch is here set forth:
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Three engagements of the British Government, collateral to the
treaty, are mentioned in the foregoing despatch. Two of them, it
seems, were promises made verbally by “Ashburton: first, that with
questions of doubt regarding small islands in the St. John Riven the
British Commissioner under Article 6 would '‘deal . . . equitably,
and with the least possible contention: consulting where It can he
done, the interests of the inhabitants with whose farms the Islands
. . . may be connected"”; and, second!}*, that in the settlemenf of
the Disputed Territory Fund, pursuant to Article 5, “there shall be
no general charge of Salaries to the Warden or others.”

The other collateral engagement related to the real property of an
American citizen, John Baker, which was located on the New'Bruns-
vick side of the St. John; “the voluntary suggestion of the British
Minister, in regard to John Baker", was mentioned in the conditions
with the assent of the Maine commissioners to the boundary clauses
(July 22, 1S42, quoted above); the engagement entered into was
evidenced by a letter from Ashburton to Edward Kent, one of the
Maine commissioners and previously (1S3S and 1Sil Governor of
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Maine. This is spoken of by Ashburton as “a voluntary promise,
not put into the Treatyand was to the effect “that, if (John)
Baker wishes to leave the Province [of New Brunswick], and is not
able to find at once a purchaser for his property, it shall be taken
over at a reasonable price.” It seems that no copy of that letter from
Ashburton to Kent was sent by the former to London; and no record
thereof has b.-en found in the archives of the Department of State,
in the Maine archives in the State Library at Augusta, in the collec-
tions of the Maine Historical Society at Portland, in the archives of
the Province of New Brunswick, or in the papers of the New Bruns-
wick Historical Society at St. John. It is to be added than no neces-
sity for the fulfilment of the engagement regarding the property of
John Baker arose, for Baker remained a resident of New Brunswick
until his death in the year 1S6S (see Thomas Albert, Histoire du
Madawaska, 223-24, and Resolves of Maine, 1S95, ch. 114).

The remarks regarding “this map” in the despatch last quoted are
somewhat obscure; with the despatch in the Ashburton Papers is a
copy of the Mudge and Featherstonhaugh map that is identical in its
map base with the copy, in the same papers, of the map transmitted
with Ashburton's despatch of July 2S;it is marked to show the line of
the treaty as well as the lines of the rival ciaims, and it bears in its
lower margin an annotated legend; but the “point on the Northwest
branch of the River St John" is about 17 miles farther upstream, and
the line connecting it with Lake Pohenegamook and with the south-
west branch runs mucn nearer the highlands, than as drawn on the
copy with Ashburton's despatch No. 15, of July 2S; the statement in
the despatch of August 9 that “A copy of this map will accompany
the treaty” presumably can refer oniy to the enclosure with the
despatch; and it seems that by “the map which seemed most accu-
rate” Ashburton meant the Mudge and Featherstonhaugh map.

Tns Ma? Known » 1S42 1

There were two maps which, because of the lines drawn on them,
had a great influence on the official representatives of Maine and were
persuasive in inducing their assent to the conventional line of the
northeastern boundary which is described in Article 1 of the Webster-
Ashburton Treaty.

One of those two maps was the Steuben-Webster copy of Mitchell's
Map, which is briefly described in the notes to Document 5S (vol. 3
pp. 33S-40, 350-51) and a facsimile reproduction of which is in a
pocket inside the back cover of volume 3.

Neither historically nor legally was the line on that Steuben-
Webster Map any evidence whatever of the intent of the negotiators
of the treaties of 17S2 and 17S3 or of the meaning of the boundary
provisions there written; Baron Steuben had no part in those negotia-
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