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Pouch V  1 ^42 4th Avenue, Suite C

Juneau, Alaska 99811 Fairbanks, Alaska 99701

(907) 465-4992 (90?) 456*8161

A l a s k a  State Legislature

Representative Niilo Koponen

M E M O R A N D U M

TO: H o n o r a b l e  J o h n  S u n d

F R O M :  R e p r e s e n t a t i v e  N i i l o  

RE: H B  52 " A n  A c t  R e l a t i n g  t o  M o t o r  V e h i c l e  F o r f e i t u r e . "

D A T E :  J a n u a r y  30, 1 9 8 7

I w o u l d  a p p r e c i a t e  i t  if y o u  w o u l d  s c h e d u l e  H B  52 a t  y o u r  
e a r l i e s t  c o n v e n i e n c e .

T h e  p u r p o s e  o f  t h i s  b i l l  is t o  s t r e n g t h e n  t h e  l e g i s l a t i v e  
i n t e n t  o f  A S  2 8 . 3 5 . 0 3 6  b y  s t a t i n g  t h e  " . . . t h e  s t a t e  s h a l l  
[may] m o v e  t h e  c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  
v e h i c l e . . . . "  T h e  p r i m a r y  i n t e n t  o f  H B  52 is t o  l i m i t  d r u n k  

d r i v i n g  f a t a l i t i e s .  T h i s  l e g i s l a t i o n  m a y  a l s o  a c t  a s  a 
d e t e r r e n t  b y  c o n v i n c i n g  f i r s t  t i m e  D W I  o f f e n d e r s  t h a t  t h e y  
w i l l  n o  l o n g e r  h a v e  a v e h i c l e  i n  t h e i r  p o s s e s s i o n  i f  t h e y  a r e  
c o n v i c t e d  o f  a s e c o n d  D W I  o f f e n s e .

A f t e r  H B  6 w a s  s i g n e d  i n t o  l a w  i n  S e p t e m b e r  1983, t h e  
p r o s e c u t i o n  w a s  g i v e n  t h e  o p t i o n  t o  r e q u e s t  t h e  c o n f i s c a t i o n  
o f  a v e h i c l e  f o r  s e c o n d  t i m e  D W I  o f f e n d e r s .  S i n c e  1983, 
o n l y  t w o  c a r s  h a v e  b e e n  c o n f i s c a t e d  s t a t e - w i d e  f o r  s e c o n d  D W I  
o f f e n s e .  A l a s k a  s t a t i s t i c s  s h o w  t h a t  i n  1 9 8 5 ,  t h e r e  w e r e  3 6 5  
d r u n k  d r i v i n g  a c c i d e n t s  i n v o l v i n g  t h i r d  t i m e  o f f e n d e r s .  T h i s  
f i g u r e  i n c r e a s e d  t o  4 1 2  a c c i d e n t s  f o r  t h e  f i r s t  11 m o n t h s  o f  
1986.

H B  52 h a s  a z e r o  f i s c a l  n o t e .  I h a v e  e n c l o s e d  b a c k u p  
m a t e r i a l .  I f  y o u  n e e d  a n y  f u r t h e r  i n f o r m a t i o n  o n  t h i s  b i l l ,  
p l e a s e  c o n t a c t  m e  o r  m y  s t a f f .



H O U S E  C O M M I T T E E  R E P O R T
(7)
Date referred: 1/19/87 F U R T H E R  R E F E R R A L S : J u d i c i a r y

D A T E :  / -  2  £  '^ 7

T h e  S t a t e  A f f a i r s C o m m i t t e e  h a s  c o n s i d e r e d  H B  52

" A n  A c t  r e l a t i n g  t o  m o t o r  v e h i c l e  f o r f e i t u r e . "

R E C O M M E N D S :

[ ] r e p l a c e  w i t h  __________________________;______

[ ] a t t a c h e d  a m e n d m e n t ( s )

d o  p a s s  

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ] t h e  s a m e  t i t l e

[ ] a n e w  t i t l e

C o m m i t t e e

A D O P T S : C ] l e t t e r  o f  i n t e n t

A T T A C H E S  H E W  F I S C A L  N O T E ( s ) : 

[ ] f i s c a l  i m p a c t

z e r o  f i s c a l  n o t e  

[ ] z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  __________________________

[ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l

n o t e  p u b l i s h e d  ___________________

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

/  C h a i r m a n ' s  s i g n a t u r e
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Juneau, Alaska 99811 

(907) 465-4992

542 4th Avenue, Suite C  

Fairbanks, Alaska 99701 

(907) 456-8161

P O S I T I O N  P A P E R

H B  52 " A N  A C T  R E L A T I N G  T O  M O T O R  V E H I C L E  F O R F E I T U R E . "

A l a s k a  r a n k s  t h i r d  h i g h e s t  p e r  c a p i t a  n a t i o n w i d e  in 
a l c o h o l - r e l a t e d  a c c i d e n t  f a t a l i t i e s .  A f t e r  H B  6 w a s  s i g n e d  i n t o  
lav/ in S e p t e m b e r  1 9 8 3 ,  t h e  p r o s e c u t i o n  v/as g i v e n  t h e  o p t i o n  t o  
r e q u e s t  t h e  c o n f i s c a t i o n  o f  a v e h i c l e  f o r  s e c o n d  t i m e  D W I  
o f f e n d e r s .  I n  F a i r b a n k s ,  o n l y  o n e  p e r s o n  i n  t h r e e  y e a r s  h a s  b e e n  
o r d e r e d  t o  f o r f e i t  t h e i r  car. A l a s k a  s t a t i s t i c s  s h o w  t h a t  in 
198 5 ,  t h e r e  w e r e  3 6 5  d r u n k  d r i v i n g  a c c i d e n t s  i n v o l v i n g  t h i r d  t i m e  
o f f e n d e r s .  D u r i n g  t h e  f i r s t  11 m o n t h s  o f  198 6 ,  t h i s  f i g u r e  
i n c r e a s e d  t o  4 1 2  d r u n k  d r i v i n g  a c c i d e n t s .  T h e s e  a l a r m i n g  
s t a t i s t i c s  h a v e  l e d  m e  t o  i n t r o d u c e  t h i s  l e g i s l a t i o n .

T h e  p u r p o s e  o f  H B  52 is t o  s t r e n g t h e n  t h e  l e g i s l a t i v e  i n t e n t  o f  
A S  2 8 . 3 5 . 0 3 6  b y  s t a t i n g  t h a t  " . . . t h e  s t a t e  s h a l l  [may] m o v e  t h e  
c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  v e h i c l e . . . "  T h e  
p r i m a r y  i n t e n t  o f  H B  52 is t o  l i m i t  d r u n k  d r i v i n g  f a t a l i t i e s .
T h i s  l e g i s l a t i o n  m a y  a l s o  a c t  a s  a s  a d e t e r r e n t  b y  c o n v i n c i n g  
f i r s t  t i m e  D W I  o f f e n d e r s  t h a t  t h e y  w i l l  n o  l o n g e r  h a v e  a v e h i c l e  
i n  t h e i r  p o s s e s s i o n  if t h e y  a r e  c o n v i c t e d  o f  a s e c o n d  t i m e  D W I  
o f f e n s e .

It is i m p o r t a n t  t o  r e a l i z e  t h a t  u n d e r  A S  2 8 . 3 5 . 0 3 7  ( R e m i s s i o n  o f  
F o r f e i t u r e s )  a n  o f f e n d e r  c a n  g o  t o  c o u r t  i n  o r d e r  t o  r e t r i e v e  h i s  
o r  h e r  c a r ,  t h e r e b y  p r o t e c t i n g  a n d  t h i r d  p a r t y  i n t e r e s t s  i n  t h e  
m o t o r  v e h i c l e .  T h e  o f f e n d e r  m u s t  f o l l o w  t h e  g u i d e l i n e s  w i t h i n  
s t a t u t e  a n d  p r e s e n t  r e l e v a n t  a r g u m e n t s  t o  t h e  j u d g e .
Sec. 2 8 . 3 5 . 0 3 7 ( c )  s t a t e s  t h a t  if t h e  p e r s o n  s a t i s f i e s  t h e s e  
r e q u i r e m e n t s ,  t h e  c o u r t  s h a l l  o r d e r  t h a t  t h e  m o t o r  v e h i c l e  a n d  
t i t l e  b e  r e l e a s e d .

It is r o u t i n e  p r a c t i c e  o f  A l a s k a  g a m e  w a r d e n s  H I  t o  i m m e d i a t e l y  
c o n f i s c a t e  c a r s ,  t r u c k s  a n d  g u n s  w h e n  a h u n t i n g  v i o l a t i o n  is 
c h a r g e d ,  p r i o r  t o  c o m p l e t i o n  o f  t h e  v i o l a t o r ' s  d u e  p r o c e s s  
p r o c e e d i n g s .  I t  is m y  f e e l i n g  t h a t  t h e  p r o t e c t i o n  o f  h u m a n  l i f e  
s h o u l d  b e  c o n s i d e r e d  a t  l e a s t  a s  i m p o r t a n t  in s t a t e  l a w  a s  a 
h u n t i n g  o r  p a r k i n g  v i o l a t i o n .

•<=S2>—
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A D O
MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
P . O .  B o x  1167 

F a i r b a n k s ,  A la s k a  99707-1167  
(907) 456-3964

FORFEITURE OF VEHICLE 

OBJECTIVE

It is no secret that the effects of Driving While Intoxicate (DWI),

are a major health problem. Once again 1985 statistics compiled by individ­

ual state departments of highway, Alaska has ranked third nationwide for 

the highest rate per capita of alcohol-related crash fatalities (see at­

tached). Death, injury, and trauma occur to the victims and victim families 

of DWI crashes. Economically this problem is costing our communities mil­

lions annually in lost wages, court costs, unrecoverable medical charges, 

higher insurance rates, and other related expenses.

Mothers Against Drunk Driving (MADD), is an organization whose primary 

goal is to reduce the number of deaths and injuries resulting from DWI 

crashes through our educational, legislative and Victim Assistance programs.

In the past three years, we have asked you, our legislators, to in­

crease the penalties for DWI, and refusal to submit to a breath test, to 

raise the drinking age to 21, to prohibit Happy Hour sales, to institute 

mandatory driver insurance, and to allow for vehicle confiscation for second 

time DWI offenders, and other related legislation.

We are once again faced with making a request that you consider amend­

ing AS 28.35.035 Forfeiture of Motor Vehicle.

It has been our observation since the passage of HB-S which was signed 

into law in September of 1983 by then Governor Sheffield, that our ristrict 

attorneys and judges have been failing to exercise their Option to confis­

cate a vehicle for a second offender ror DWI. To cate, cur district n -

torney's office in Fairbanks (Fourth Judicial District), have seen 'tillrv;

to exercise their option to confiscate a vehicle *or a second :-'f:-nder -or

DWI. To date our district attorney's c " i c e  •■'eoorts tVv"

confiscated one ( 1 ) vehicle.

,ot they 'ave :riy

We do not feel that the : or-i scat ion one '•e

vears serves is i cetorrent in. c: •vt T o u t

one tuoiic's attention, -.e : m  never rose to ee ; 

conduct. In *ict. >ve rive seen i serious t s = 

killed and injured in the Fairbanks Star Jorcuun

r -

IS -

■ :-nt:
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MOTHERS AGA INST DR UNK DRI VERS 
Fairbanks Northern Lights Chapter 

P . O .  B ox  1167 
F a i r b a n k s ,  A la s k a  99707-1167  

(907) 456-3964

FORFEITURE OF VEHICLE 

OBJECTIVE

page 2

In 1985 se^eaiesKtt":B5;) FNSB residents were killed in alco.ncl-reiated 

crashes, one boy was killed Outside and two UAF students (brother and sister) 

were killed outside of Wasi11a. In 1986 fifteen (15) FNSB residents were 

killed in alcohol-related erases, two were killed in California. Five of 

the inpaired drivers responsible for deaths in 1986 had prior DWI convic­

tions and one ’was driving with an illegally obtained license at the tine he 

killed a young woman on Farmers Loop Read.

We are told that the reason the district attorney's office in Fairbanks 

has not requested confiscation of a vehicle is because that most defendants 

do not have clear title to the vehicle, or that the vehicle is of such poor 

quality that it would not be cost effective to impound and then later auc­

tion olde~ model cars. We feel the philosophy of confiscation as a deter­

rent to others is being overlooked here.

We do not feel that these are sufficient reasons to fail to exercise 

the option under HB- 6 , particularly when there is a risk of further human 

lives being lost! Both the Fairbanks Police Department and the Alaska 

State Troopers have higher arrest statistics the oast two years for indi­

viduals Driving With Suspended Operators Licnese (DWSOL). This :s due in 

part to the fact that cur community is painfully aware that coth law en­

forcements agencies have experienced labor cutbacks that translates Into 

fewer officerson the road at any given time. In other words like everyone 

else DWI offenders recognize chat their chances for being stopped ave .sen 

minimized. The magnitude of this oroolem demands that the DWI ;f*enqer :e 

refused Further access to his or her ;ehicie to ensure that further . :.-s

and injuries ice not caused by their continuing to drive without c

It is admirable chat the 'udnes we^e liven chance

ms-

-t::n

to confiscate, ov the wore >*.1/ 11sv" :ein2 -ceO .n ‘fie rriinr.

However, it ' c ceccme covicus t m t

* • ** ^ p( -. • - “ • t

tier :nc is i deterrent measure to ihers, ;nc
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MOTHERS AGAINST DRUNK DRIVERS 

Fair bunks Northern Lights Chapter 
P . O .  B o x  1167 

F a i r b a n k s ,  A la s k a  99 70 7-1167  
(907) 456-3964

FORFEITURE OF VEHICLE 

OBJECTIVE

page 3

tect the public. Under the circumstances we would ask that the word "may" 

be changed to "shall" in AS 28.35.032(a), to ensure that first time DWI 

offenders realize that if convicted for a second offense they will no ioncer 

have a vehicle in their possession with which to jeopardize human loss of 

life and limb.

To counter the argument of "clear title" we refer you to AS 23.35.037 

Renission of Forfeitures which specifically addresses lienholders rights.

Additionally we feel sure that once the public is notifieG the 

amendment to this law, credit companies will request that potential cred­

itors who already have a DWI conviction to increase mandatory SR22 premiums 

to cover possible forfeiture of vehicles.

To counter the argument of immediate confiscation of vehicles used in 

the commission of a crime i.e., DWI/refusal to submit to a breath test, we 

remind you of the routine practice of Alaska Game Wardens in their authority 

to immediately confiscate not only cars and trucks, but guns, pianes, sncw- 

machines, etc., when a hunting violation is c h a r g e d , prior to due trocess 

being completed. We are secure that the precedent set there should certain­

ly extend to the protection of human lives, as opposed to animal life!

In anticipation of the argument that the impaired driver may not be 

arrested while driving his/her own registered vehicle, consider this option. 

Upon the first conviction for QWI/Refussi, and upon completion of otner 

requirements made by the court for the return of the offenders license .<e 

would suggest color-coded driver's licenses to indicate to car rental -csn- 

cies, employers, or others who might "loan" vehicles to inform and :v'Otec‘ 

them from possible forfeiture. Remembering that a lienholder rust, -ccorc- 

ing to AS 28.35.037, prove that "the petitioner did not knew or wave -easor- 

able cause to oelieve that it would be used in the commissi;’: r :n '“•ense .

Obviously insurers would want to intern clients o* •; css id I- ::c r •.-'’•re 

should the insured loan a car to individual irior to m e c . c •• •

JAM 23 '8? IS:£9 LIO - FAIRBANKS P ,4
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M  A D D
MOTHERS AGAINST DRUNK DRIVERS 

Fairbanks Northern Lights Chapter 
P . O .  B o x  1167 

F a i r b a n k s ,  A la s k a  99707-1167 
(907) 456-3964

FORFEITURE OF VEHICLE 

REQUESTS
page 4

1st CONVICTION DWI/REFUSAL

* In addition to administrative and court ordered requirements now in place, 

impound the vehicle until the individual purchases special risk policy 

(SR22), incorporating leinholders protection from forfeiture for possible 

future offenses. Insurance must be "term" that cannot be cancelled by 

vehicle owner. _If_ insurance expires for non-payment, or a refund is re­

quested thereby cancelling the policy, the insurance company is required tc 

inform the State Division of Motor Vehicles within 24 hours.

* Upon completion of all requirements to reinstate the drivers license the 

DMV be required to color-code, or otherwise plainly note, the DWI conviction 

visibly on the license.

* Accompanying costs to above procedure i.e., impoundment fees, “iling fees, 

record search fees.be paid by the applicant.

2nd CONVICTION DWI/REFUSAL

x Vehicle used in the commission of the crime DWI/Refusal be confiscated by 

the state and disocsed of at public auction. Proceeds to be returned to 

the General Fund or designated for compensation to victims of drunk driving. 

(It might be noted that an increased fleet of cars available to auction are 

a great resource for non-profit groups who typically might have manocwer 

and in-kind contributions to repair damaged cars at little or no cost, :hen 

use them as a raffle item).

* Ninety (90) days prior to the effective date of this l e g i s l a t o r  :ublic 

notification is given to the public informing all of the rami'ications t' 

the act.

Attachments:

1985 Alcohol-,Related Traffic Fatalities - USA 

AS 23.35.027
Effect of Bankruptcy on DWI J u d g m e n t s ___

//

JAN 23 '87 16:30 LIO - FAIRBANKS P -5



I'i<?5 AU'MllfM. RFi.AI'FI) TRAFFIC FATAL IT £FS*

it.
'X*

S t a t e Fatal it  Ie1
I’opU ! n t i MU

In IHlI ions

l‘:iI::* I 11 Ion 
I'l-r Mill ion S t a t e Fatal 11 to°

F ->rii I -»? | • >ti

To Mill !>'ii i , •

i i •

A l a b a m a 714 3 .f| 55 M o n t a n a 1 19 8

A l a s k a 69 .4 173 N e b r a s k a 91 l . 6

A r i z o n a 3 35 ?. s 120 N e v a d a 112 Q 1

A r k a n s a s 3?4 'i ■> 141 M e w  H a m p s h i r e 1 02 .9 1 ’

Cal i f o r n i a 2 , A 1 2 23.7 102 M e w  J e r s e y 2 4 6 7.4

C o l o r a d o 242 ?.." 83 N e w  M e x i c o 2 9 3 1 .3

C o n nect lent 75?. 3.1 81 N e w  Y o r k 6 9 5 1 7. 6

D e l a w a r e 73 ,6 122 N o r t h  Carol ina 637 5.9

F l o rida 1,294 9.7 I 33 N o r t h  D a k o t a 50 "7 . /

G e o r g i a 700 5.4 130 Oh id 74 6 1.0.8 1 1

llawa i i 77 1 .0 77 O k l a h o m a 7 79 3.0

Idaho 11» 131 O r e g o n 2 8 5 2 r. I ) ■

I l l i n o i s 5 5 A 11.4 4 9 P e n n s y l v a n i a  . 767 1 1 .9

I n d i a n a 232 5.5 4 2 R h o d e  Isla n d 50 ' .9 r"

Inwa 23 A 2.9 81 S o u t h  C a r o l I n a 3 8 5 3.1 1. ■

K a n s a s 152 2.4 63 S o u t h  D a k o t a 69 .7 11

K e n t u c k y 168 3.6 4 7 T e n n e s s e e 318 4 . 6

L o u i s i a n a A 01 4.2 95 T e x a s 98 9 14.2

M a i n e 56 1.1 51 Utah 110 1.5 7 '

{ft M a r y l a n d 741 4 .2 176 V e r m o n t 41 .5

' X M a s s a c h u s e t t s 222 5.8 38 V irg in la 4 79 .5.3
LU
LL M i c h i g a n 719 9.3 77 W a s h i n g t o n 3 2 6 4.1 ,! '
►—«
•I M i n n e s o t a 261 4.1 64 W e s t  V i r g i n i a 2 57 2 . o  ; : ■ »
u .

M i s s i s s i p p i 3 CO 2.5 120 W i s c o n s  In 1 " 4 . 7  4n

► 1 
_ ]

r~i

Mis.sour 1 4 8 6 4 . 9 99 W y o m i n g ,  0 .5 l'*i.

fM * F a t a l i t y  total. s w e r e  d e t e r m i n e d  b y S t a t e .D p n a r t m p n t s  of 1H  oh  w a v  a n d  a r e  off le. Lai n u m b e r s ,  b u t p r o b a b l y  1 e ss 11* i"
"o

T ac.tual n u m b e r s b e c a u s e  of  u n d e r - r e p o r t i n g  of i n t o x i c a t e d  i n j u r e d  d r i v e r s . P o p u l a t i o n  t o t a l s a r e  f r o m  S t a t i s t i c a l

t -
co

A b s t r a c t  of the U n i t e d  S t a t e s ,  1982 -1983, a n d  are, t h e r e f o r e ,  an  e s t i m a t e  of 1 98 5 p o p u l a  t i o n .

m
f>j

<1



.JAN 23 '87  16*31 L IO  -  FAIRBANKS

2i
li3i■»
4iH
53
c

7c
8*3
I

H
iQ i 
ti:

12 i

’3i

15

•B.i

”i!*1
18C

191

i
fji

=1
Si

24 ? *
251'
I

»•!

77ii
5

C h a p t e r  77

f o r f e i t e d  u n d e r  c h i a  s e c t i o n  s a y  be  d i s p o s e d  o f  a t  t h e  d i s c r e t i o n  o f

che  d e p a r t m e n t .  O f  ?0/iD  (-4/ 1?1 *--
S e c .  2 8 . 2 5 . 0 3 7 .  REMISSION OF FORFEITURES.' ( a )  Upon r e c e i v i n g

n o t i c e  f rom  t h e  c o u r t  o f  t h e  t im e  a n d  p l a c e  s e c  f o r  a  h e a r i n g  u n d e r

AS 2 8 . 3 5 . 0 3 6 ,  t h e  s t a t e  s h a l l  p r o v i d e  t o  e v e r y  p e r s o n  who h a s  a n

a s c e r t a i n a b l e  o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t  i n  t h e  m o to r  v e h i c l e

w r i t t e n  n o t i c e  t h a t  i n c l u d e s

(1 )  a d e s c r i p t i o n  o f  t h e  m o t o r  v e h i c l e i

(2 )  t h e  t i m e  and p l a c e  o f  t h e  f o r f e i t u r e  h e a r i n g !

(3 )  t h e  l e g a l  a u t h o r i t y  u n d e r  w h ic h  t h e  m o to r  v e h i c l e  may 

b e  f o r f e i t e d !

( i )  n o t i c e  o f  th e  r i g h t  t o  i n t e r v e n e  t o  p r o t e c t  t h e  i n t e r ­

e s t  In  th e  c o t o r  v e h i c l e .

. (b )  At t h e  h e a r i n g ,  a p e r s o n  who c l a i m s  an  o w n e r s h i p  o r  s e c u r i t y  

i n t e r e s t  i n  t h e  m o to r  v e h i c l e  o u s t  e s t a b l i s h  by  a  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  chac

(1 )  t h e  p e t i t i o n e r  h a s  a n  i n t e r e s t  i n  t h e  m o t o r  v e h i c l e  

a c q u i r e d  In  good f a i c h i

( 2 )  a p e r s o n  o t h e r  chan  t h e  p e t i t i o n e r  was c o n v i c t e d  o f  t h e  

o f f e n s e  chac  r e s u l t e d  In th e  f o r f e i t u r e !  and

(3 )  b e f o r e  p a r c i n g  w i t h  t h e  m o to r  v e h i c l e ,  t h e  p e t i t i o n e r  

d i d  n o t  '/.now o r  h a v e  r e a s o n a b l e  c a u s e  co b e l i e v e  c h a t  i t  w o u ld  be  u s e d  

i n  t h e  com m iss ion  o f  an o f f e n s e .

•(c) I f  a p e r s o n  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  ( b )  o f  t h i s  s e c ­

t i o n ,  t h e  c o u r c  s h a l l  o r d e r  t h a t  a n  am oun t  e q u a l  t o  t h e  v a l u e  o f  t h e  

p e t i t i o n e r ' s  i n t e r e s t  In  th e  m o to r  v e h i c l e  be p a i d  co t h e  p e t i t i o n e r  

o r  Che c o u rc  s h a l l  o r d e r  c h a t  t h e  n o r n r  v e h i c l e  s e  r e l e a s e d  co t h e  

p e t i t i o n e r  t o g e t h e r  w i t h  t i t i e  t o  t h e  m o to r  v e h i c l e .

!d) F o r f e i t u r e  o f  a c o c c r  v e h i c l e  u n d e r  AS I 3 . 3 5 . C 3 6  i s  w i t r . o u t
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REVIEW RESOURCES FOR PROSECUTORS

. most slates, the public prosecutor has a great deal o f discretionary power 
deciding what cases he wants to try and what charges will be filed, Some 

ates allow for the hiring of a private prosecutor if a victim is not satisfied 
ith ih r  public prosecutor. In some o f  those states the public prosecutor must 
ant the pri, ate prosecutor permission to try the case. Victims should be aware 
f their state statutes regarding this procedure.
'. most states, prosecutors are subject to review both by the bar association 
-,d by a state regulatory group usually referred to as a "Prosecutor's Council" 
r "Prosecutor Review B oard." Call the switchboard of your state capitol 
s get the phone number and address of such a group. Usually they consist 
f other prosecutors, so the review is by peers.
few states have what is called a " Jo h n  Doe Statute" or a "O ne Man Jury 

:atute" in which a person n a y  go directly to  a judge if he believes that a 
ime was committed and the prosecutor has not filed charges. Wisonsin's 
atme follows;

•v2.26 John  Doc proceeding. If a person complains to  a judge thv. he has 
•json to celieve that a crime has been committed within his jurisdiction, me 
-oge shall examine the complainant under oath  and any witnesses produced 
v rum and may, and at the request of the district attorney shall, subpoena 
ad examine other witnesses to ascertain whether a crime has been committed 
nd by whom committed. The extent to which the judge may proceed in such 
lamination is within his discretion. The examination may be adjourned and 
r.ay be secret. Any witness examined under this section may have counsel 
•resent at the examination but suc'n counsel shall not be allowed to  examine 
js client, cross-examine other witnesses or argue before the judge. If it appears 
-.robablc from the testimony given that a crime has been committed and who 
ntr.muied it, the complaint shall be reduced to writing and signed and verified; 
r.i thereupon a warrant ‘hail issue for the arrest of the accused. Subject to 
. >71,23, the record of such proceeding and the testimony taken snail no; 

: :  open to inspection by anyone except the dist; ict attorney unless it is used 
’>• the prosecution at the prelim inary hearing or the trial o f the accused and 
he.: only to the extent that h  is so used.

A defendant must be allowed to use testimony o f witnesses at a secret John 
Doe proceeding to impeach the same witnesses at the trial, even if the pro- 
ccution does n o t use the John Doe testimony. Myers v. State, 60 \V (2d) 248, 

I03N W  (2d) 311.
immunity hearing must be in open court, State ex rel. Newspapers, inc. v. 

Circuit Court. 65 W (2d) 66, 221 NW  (2d) 894.
Person charged as result o f John Doe proceeding has no recognized interest 

.n the maintenance of secrecy in that proceeding. John Doe discussed. State 
V. O 'Connor. 77W (2d) 261. 252 NW  (2d) 671.

No restrictions of the 4th and Slit amendments preclude enforcement of an 
order for handwriting exemplars directed by presiding judge in John Doc 
proceeding. State v. Doc, 78 W (2d) 161, 254 NW (2d) 210.

See note to Art. I, sec. 8, citing Ryan v. State, 79 W (2d) S3,255 NW (2d) 910. 
This section does not violate constitutional separation of powers docirine. 

John Doc discussed. State v. W ashington, 83 W (2d) SOS, 266 NW (2d) 597 
!97S).

Baiunce oetween public'; right to know and need for secrecy in John Doe 
proceedings discussed. In re WIs. Familv Counseling Services v. State, 95 W 
,2d) 670. 291 NW (2d) 631 (Ct. App. 1980).

jonn  Doe judge may not issue material witness warrant under 969.01 (?). 
State v. Brady, 118 W (2d) 154, 345 NW (2d) 533 (Ct. App. 1984).

R E V I E W  R E S O U R C E S  F O R  J U D G E S
in m st states, there is a review procedure l or the handling o f complaints about 
judges, it is usually caiied a "Com m ission on Judicial C onduct,”  a "judicial 
Review B oard," or other similar title. Call your local bar association or State 
Capitol switchboard to learn what is available in your state.
If you tile a complaint, grievance, or concern, be suie you know  the facts.

M A D D  C H A P T E R  T O  F I L E  C O M P L A I N T  
A G A I N S T  L O C A L  J U D G E ,  P R E S I D E N T  S A Y S  

By Sieve McGoniglt 
Staff W riter of The News 

The president o f the Dallas County chapter o f Mothers Against Drunk Driving 
said Thursday that her group will file a complaint with the state Commission 
an Judicial Conduct against County Criminal Court Judge Haroid Entz in 
connection with Entz’s handling o f a recent drunken driving case.
Miio Kirk said Entz acted without authority wnen he allowed Martin V,areas 
T.ivera o f  Dallas to nlead guilty on Jan. 16 to a mtsoemeanor entire-; mat ctd 
ro t ref.ect the fact that Rivera r:aa serioudv ir.'isreJ four res'me m a 
-cciiieni.
Enu initially granted Rivera prooation Pul iater re-:enteneed P.ivera a 
maximum two-year jail term afte r Rivera's attorney requested thai the guilty 
pica be voided and that Rivera be given a new trial.

Entz said he granted Wvera probation by m iitike after reading an incomplete 
probation report and after the defendant assured him that there were no injuries 
in the accident. He has maintained he did nothing improper.
Mrs. Kirk said her group will file the complaint against E ntz after a court 
hearing Thursday to determine whether Entz should be disqualified from 
hearing a request by Rivera’s new attorney for a third trial.
C hief misdemeanor prosecutor Mike Gillctt requested the disqualification 
because he contended that Entz has shown lie cannot be fair to the prosecution. 
Retired slate District Judge R. C, Vaughan of Sherman ruled a t the conclusion 
o f  the hearing that prosecutors had not proved Entz was biased, though 
Vaughan said he was bothered by the handling of the case.

A T T E N T I O N  C I V I L  A T T O R N E Y S ! !
EFFECT OF BANKRUPTCY 

ON DWI JUDGM ENTS

The U.S. Constitution and Federal Statues allow- liberal protection of debtors 
through relief in the Bankruptcy Courts. A debtor is allowtrd to have certain 
liabilities discharged by operation o f 'aw, rendering the creditor's claim 
valueless. In bankruptcy, the holder o f a civil judgment obtained in a iawsuit 
against a drunk driver is considered a Creditor, and the drunk driver a Debtor,

CHAPTER 7
An individual debtor has two options in bankruptcy. The most eonunorJy used 
is liquidation under Chapter 7 o f  the Bankruptcy Code. The debtor has most 
obligations forgiven and keeps a portion of his or her assets to facilitate a 
“ fresh start" after Bankruptcy. The debtor keeps such things as a homestead, 
clothing, household furnishings, personal effects, tools of trade and. generally, 
an automobile. \
These are typical o f tn ; assets excmpteJ by iaw from evecution to satisfy 
judgments. The rest of tne assets are rcturn-.-d to wcured creditors or liauidated 
(sold) to pay the creditors on a pro-rata basis. Certain debts are not discharged 
and forgiven, such as tuxes, child support, alimony, and D W t judgments. T r.e 
DWI judgment holder should carefully follow- the banttruptey case, and miem 
consider retaining counsel to be sure the origin of the claim is brougnt to the 
attention o f the Bankruptcy C ourt, and the non-dischargeable nature or the 
debt is noted and even confirmed.

!: should be remembered that holding a non-dischargeable debt is stiil no 
guarantee o f collecting any money since the debtor, immediately after bankrupt­
cy. holds only property which cannot be taken to satisfy a judgment. The 
creditor holding the DWI judgm ent, unlike those creditors whose ciaims are 
discharged, wiil be able to wait and attem pt to collect as the debtor rebuilds 
assets following bankruptcy.

CHAPTER 13
A n individual debtor could seek relief under Chapter 13 of the Bankruptcy 
Code and effect an adjustment o f  his or her debts. The debtor typically pays 
a portion o f the debts, and has a portion discharged through a  court supervised 
plan of three co five years Some debts that would be non-dischargeable in 
a Chapter 7 liquidation are dischargeable in a Chapter 13 Debt Adjustment 
plan. A D H'l judgm ent could be d r  charged after a partial payment under such 
apian. The DWI judgment holder should retain counsel if the debtor a ’.tempts 
a Chapter 13 plan. The entire plan can be rejected i f  the Bankruptcy Court 
fin d s  it has been proposed In "bad fa ith . ”  The timing ot the bankruptcy, the 
amount o f the DWI judgment compared to the entire amount of debt, the 
eftect on the holder o f  the judgment compared to otr.er creditors, and many 
ether factors will be considered by the court in evaluating a plan with an 
objecting creditor.
Defeating the entire plan may be the only way to prevent the discharge ot the 
DWI judgment. If unsuccessful, the holder of the DWi judgment should still 
follow the Chapter 13 plan very closely, because many debtors do not tollow 
through with tneir plan to  completion and the discharge ot the debts. Some 
Chapter 13 pians are converted to Chapter 7 liquidations where me DW| 
judgment is not discharged.
it is not uncommon for attorneys representing defendants in  I jw  suits to tnreatcn 
riat tneir diem  will resort to bankruptcy relief if  trie stilt :t msrsuej u.-cmeiit 

However, this threat has much less impact on s ic inns pi aiur.k drivers --'cuu--; 
ot the prelcrenuui treatment o t such judgment', in  ttie Banxrtmic-. ue
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HB 52 January 22, 1987
BILL NO: DATE:

An Act relating to motor T. Michael Lewis
title: vehicle forfeiture contact: 4 5 5 . 4 3 7 4
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This bill would provide a stong deterrant to the act of drinking and driving 

in that it increases the possibility of forfeiture of the motor vehicle for 

repeat offenses. As the public became more aware of this added sanction, 

there would be an increased inclination to seek alternative modes of trans­

portation when drinking. Although mandatory jail terms, fines and license 

revocation are effective for first time offenders, these sanctions do not seem 

to deter the multiple offender to any great extent.

It is felt that the added loss of the vehicle to an offender is an expense and 

inconvenience that most people would wish to avoid. In the case of the 

individual that continues to drink and drive in spite of several alcohol 

related offenses, the loss of the offenders vehicle would virtually remove 

this hazardous driver from our highways.

The department supports this bill.

William R. Nix 
Acting Commissioner

RECEIVED JAN 2  6  1 9 8 7
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MEMORANDUM State of Alaska
to S u s a n  S. M c L e a n

A s s i s t a n t  D i s t r i c t  A t t o r n e y  
K o d i a k

DATE: A p r i l  26, 19 8 3

FILE NO:

5 ^
f r o m :  S a r a h  E l i z a b e t h  M c C r a c k e n

A s s i s t a n t  A t t o r n e y  G e n e r a l  
N a t u r a l  R e s o u r c e s - A n c h o r a g e

TELEPHONE NO

SUBJECT R e l e a s e  o f  C r a b  
P o t s

T h i s  is a s o m e w h a t  t a r d y  r e s p o n s e  to y o u r  F e b r u a r y  23, 
1 9 8 3  m e m o  r e q u e s t i n g  a f o r m  f o r  the r e l e a s e  o f  c r a b  pots.

It is d i f f i c u l t  to d e v e l o p  a u n i v e r s a l  a g r e e m e n t  f o r  
r e l e a s e  o f  c r a b  p o t s  o r  o t h e r  gea r ,  b e c a u s e  the c i r c u m s t a n c e s  o f  
the s e i z u r e ,  the n a t u r e  o f  t h e  g e a r  s e i z e d  a n d  o t h e r  m a t t e r s  m a y  
d i f f e r  f r o m  c a s e  to c a s e  and' r e q u i r e  s p e c i a l  t a i l o r i n g .  H o w e v e r ,  
t h e  f o r m  t h a t  is e n c l o s e d  s h o u l d  b e  a g o o d  g e n e r a l  g u i d e l i n e  f o r  
r e l e a s e  o f  c r a b  p o t s  a n d  o t h e r  g e a r  ( i n c l u d i n g  v e s s e l s )  s e i z e d  in 
c o n n e c t i o n  w i t h  d i s t r i c t  c o u r t  c r i m i n a l  m a t t e r s .  It c o u l d  a l s o  
b e  m o d i f i e d  to a d d r e s s  c i v i l  s e i z u r e  a n d  f o r f e i t u r e  a c t i o n s .  A  
f e w  c o m m e n t s  a r e  i n  o r der:

1. In g e n e r a l ,  w h e n  w e  s e i z e  a f i s h i n g  v e s s e l  w e  do
n o t  w i s h  to e n t e r  i n t o  a s t i p u l a t i o n  " f o r  v a l u e "
w h e r e b y  the s t i p u l a t i o n  w o u l d  r e s u l t  i n  s u b s t i­
t u t i o n  o f  the b o n d  o r  o t h e r  s e c u r i t y  f o r  the 
v e s s e l  i t s e l f .  T h i s  is b e c a u s e  the v a l u e  o f  a 
f i s h i n g  v e s s e l  is l i k e l y  to i n c r e a s e  d u r i n g  the 
p e n d e n c y  of t h e  a c t i o n .  H o w e v e r ,  c r a b  p o t s  a n’d 
o t h e r  g e a r  a r e  l i k e l y  to d e p r e c i a t e  in v a l u e ,  
p a r t i c u l a r l y  if r e l e a s e d  a n d  s u b j e c t e d  to u s e  a n d  
d e t e r i o r a t i o n  f r o m  the e l e m e n t s .  T h e r e f o r e ,  w e  
w o u l d  p r o b a b l y  w i s h  to e n t e r  i n t o  a s t i p u l a t i o n  
f o r  v a l u e  w i t h  r e s p e c t  to d e p r e c i a t i n g  g o o d s  s u c h  
as c r a b  p o t s  so t h a t  w e  w o u l d  h a v e  t h e  b e n e f i t  of 
the v a l u e  o f  the c r a b  p o t s  w h e n  s e i z e d ,  r a t h e r  
t h a n  b e  l e f t  w i t h  w h a t  m i g h t  be v i r t u a l l y  w o r t h ­
less e q u i p m e n t  at t h e . e n d  o f ' a  c r i m i n a l  t r i a l  o r  
a p p e a l .  W h e t h e r  e q u i p m e n t  f o r  w h i c h  y o u  w o u l d  
l i k e  to u s e  t h e  s t i p u l a t i o n  a p p r e c i a t e s  or 
d e p r e c i a t e s  s h o u l d  d e t e r m i n e  w h e t h e r  to c a l l  it a 
s t i p u l a t i o n  f o r  v a l u e  a n d  w h e t h e r  to u s e  the 
l a n g u a g e  s u g g e s t e d  in p a r a g r a p h  11.

02-001A Iflev 10/791



.iusan' S. M c L e a n
A s s i s t a n t  D i s t r i c t  A t t o r n e y
K o d i a k

April 26, 1983
Page 2

2. D e p e n d i n g  o n  t h e  n a t u r e  o f  the g o o d s ,  y o u  m a y  or
m a y  n o t  n e e d  the l a n g u a g e  in p a r a g r a p h  13 ( t h a t
the i t e m s  w i l l  b e  m a i n t a i n e d  in as g o o d  a 
c o n d i t i o n  as w h e n  s e i z e d . )  If w e  i n t e n d  to 
s u b s t i t u t e  the b o n d  a n y w a y , t h a t  l a n g u a g e  w o u l d  
n o t  b e  n e c e s s a r y .  I h a v e  a t t e m p t e d  to c o v e r  b o t h  
s i t u a t i o n s  in p a r a g r a p h  11 b y  a l l o w i n g  the s t a t e  
to h a v e  t h e  o p t i o n  o f  e i t h e r  r e t a i n i n g  the g o o d s  
o r  a c c e p t i n g  t h e  b o n d  o r  o t h e r  s e c u r i t y  as a 
s u b s t i t u t i o n .

3. O t h e r  p a r a g r a p h s  in t h i s  d r a f t  m a y  or m a y  n o t  b e
a p p l i c a b l e ,  g i v e n  t h e  p a r t i c u l a r  f a c t s  o f  a
s p e c i f i c  case. F o r  e x a m p l e ,  t h e r e  m a y  b e  n o  n e e d
f o r  p a r a g r a p h  5 r e l a t i n g  to o b l i g a t i o n s  if it is 
clear''that n o n e  e x i s t  f o r  the e q u i p m e n t .  In o t h e r  
c a ses, t h e r e  m a y  b e  v e r y  c o m p l i c a t e d  f i n a n c i n g ,  
p a r t i c u l a r l y  if y o u  h a v e  s e i z e d  e x p e n s i v e  gear.

I h o p e  this w i l l  b e  o f  s o m e  u s e  to you, a n d  I r e i t e r a t e  
t h a t  w e  w o u l d  be g l a d  to a s s i s t  y o u  as n e c e s s a r y  in i m p l e m e n t i n g  
t h e s e  k i n d s  o f  r e l e a s e  a g r e e m e n t s .

Y o u  m a y  a l s o  b e  i n t e r e s t e d  to k n o w  th a t  the A l a s k a  
B o a r d  o f  F i s h e r i e s  (a n d  a l s o  the A l a s k a  B o a r d  o f  G a m e )  a d o p t e d  
r e g u l a t i o n s  d u r i n g  the l a s t  r e g u l a t o r y  m e e t i n g  i n - M a r c h  a n d  A p r i l  
s p e c i f y i n g  t h a t  f i s h  a n d  g a m e  r e g u l a t i o n s  a r e  i n t e n d e d  to be 
s t r i c t  l i a b i l i t y  o f f e n s e s  u n l e s s  o t h e r w i s e  p r o v i d e d  b y  the 
r e g u l a t i o n s  or s t a t u t e .  T h e  B o a r d  o f  F i s h e r i e s  r e g u l a t i o n  s h o u l d  
b e  s e n t  to the Lt. G o v e r n o r ' s  o f f i c e  f o r  f i l i n g  s o m e t i m e  w i t h i n  
t h e  n e x t  w e e k  or two, a n d  h e n c e  w o u l d  b e  in e f f e c t  30 days 
t h e r e a f t e r .  W e  a r e  h o p e f u l  t h a t  t h i s  a c t i o n  b y  t h e  b o a r d s  w i l l  
r e m e d y  s o m e  o f  the p r o b l e m s  c r e a t e d  b y  the R e y n o l d s  d e c i s i o n .

B e s t  r e g a r d s .

S E M / j m o

cc: J o h n  G i s s b e r g
K a t h l e e n  M c G u i r e ,
L a r r i  S p e n g l e r /



in THE D ISTR ICT  COURT FOR THE STATE OF ALASKA

____________ J U D IC IA L  D ISTR ICT  AT __________

STATE Or ALASKA )
)
)

v .  )
)
)
)
)

 )

Case * Io . ______________________

STIPULATION’ FOR VALUE AND AGREEMENT 
FOR RELEASE OF [CRAB POTS I

The S t a t e  o f  A l a s k a ,  t h r o u g h  [ D A / A G ] , and  

[ c l a i m a n t / d e f e n d a n t ]  h e r e b y  s t i p u l a t e  and  a g r e e  as f o l l o w s :

1 . [ C l a i m a n t / d e f e n d a n t ] i s  t h e  ow ne r  o f  t h e

[ v e s s e l / g e a r / c r a b p o t s ] ,  ADF&G No. [ _____________ ] .

2 .  On o r  a b o u t  [ ____________________ , 19___] , o f f i c e r s  o f  t h e  S t a t e

o f  A l a s k a ,  D e p a r tm e n t  o f  P u b l i c  S a f e t y ,  D i v i s i o n  o f  F i s h  

and  W i l d l i f e  p r o t e c t i o n ,  ( h e r e i n a f t e r  F&WF) o b s e r v e d  

[ d e s c r i b e  v i o l a t i o n ,  l o c a t i o n ,  s t o r a g e  d e p t h ] , a v i o l a t i o n  

o f  5 AAC [ _____ ] a nd  AS 1 6 . 0 5 . 9 2 0 .

3 .  On o r  a b o u t  [ ____________________ , 19___] ,  o f f i c e r s  o f  t h e  F&WP

s e i s e d  t h e  ( c r a b  p o t s / g e a r ]  r e f e r e n c e d  i n  p a r a g r a p h  1 o f  

t h i s  a g r e e m e n t  [ u n d e r  a u t h o r i t y  o f  a s e i z u r e  w a r r a n t

i s s u e d  o n  ________________ /  u n d e r  a u t h o r i t y  o f  a w a r r a n t l e s s

s e a r c h  u n d e r  AS 1 6 . 0 5 . 1 8 0 ] .  The ( c r a b  p o t s / g e a r ]  a r e

p r e s e n t l y  i n  t h e  s t a t e ' s  c u s t o d y  a t  [ ___________________ ] ,
A l a s k a .

4 .  F o r  t h e  m u t u a l  c o n v e n i e n c e  o f  t h e  p a r t i e s  t o  t h i s

a g r e e m e n t ,  t h e  p a r t i e s  d e s i r e  co r e l e a s e  ( c r a b  p o t s / g e a r ,

ADF&G M o . ]  t o  t h e  c a r e  a n d  c u s t o d y  o f  ( ________________________ ]

( h e r e i n a f t e r  " C u s t o d i a n " )  u pon  t h e  t e rm s  and  c o n d i t i o n s  o f



t h i s  a g r e e m e n t .  T h i s  r e l e a s e  a g r e e m e n t  s h a l l  become 

e f f e c t i v e  when  s i g n e d  b y  t h e  p a r t i e s .

C u s t o d i a n  s h a l l  m ee t  a l l  o b l i g a t i o n s  o n  t h e  [ c r a b  

p o t s / g e a r ] ,  w h i c h  i n c l u d e :

L e n d e r s  T o t a l  M o n t h l y  P a ym en t  Due D a te

C u s t o d i a n  may n o t  f u r t h e r  e n cum be r  t h e  [ c r a b  p o t s / g e a r ]

C u s t o d i a n  s h a l l  h o l d  t h e  S t a t e  h a rm le s s  f o r  a n y  damages o r  

o b l i g a t i o n s  t h a t  may o c c u r  a f t e r  d e l i v e r y  t o  c u s t o d i a n  

u n d e r  t h i s  a g r e e m e n t .

The  s t i p u l a t e d  v a l u e  o f  t h e  [ c r a b  p o t s / g e a r ]  a t  t h e  d a t e  

o f  s e i z u r e  [ , 19 ) ,  i s  [ ] .

C u s t o d i a n  s h a l l  p o s t  [ w i t h  t h e  c o u r t ] , a t  t h e  t im e  t h i s  

a g r e e m e n t  i s  e x e c u t e d ,  a [ c a s h  b o n d / o t h e r  s e c u r i t y ]  i n  t h e

am oun t  o f  S [_____________ ] t o  p r o t e c t  t h e  S t a t e ' s  i n t e r e s t s

d u r i n g  t h e  p e r i o d  o f  r e l e a s e .

Upon a c o u r t  j u d g m e n t  f o r f e i t i n g  t h e  ( c r a b p o t s / g e a r ) .  t o  

t h e  S t a t e ,  c u s t o d i a n  s h a l l  d e l i v e r  t h e  [ c r a b  p o t s / g e a r ]  as 

s o o n  as p o s s i b l e ,  a n d  i n  no  e v e n t  more  t h a n  30 d a y s  a f t e r  

f o r f e i t u r e  i s  o r d e r e d ,  t o  [ __________________ ] , A l a s k a .

I f  t h e  [ c r a b  p o c s / g e a r ]  a r e ' r e t u r n e d  i n  s u b s t a n t i a l l y  t h e  

same c o n d i t i o n  as when  r e l e a s e d ,  so  t h a t  t h e i r  v a l u e  i s  

e q u a l  t o  o r  e x c e e d s  t h a t  s e t  i n  p a r a g r a p h  8 o f  t h i s  

a g r e e m e n t ,  t h e  bond  s h a l l  be e x o n e r a t e d .  I f  t h e  v a l u e  o f  

t h e  [ c r a b  p o t s / g e a r ]  a t  t h e  t im e  f o r f e i t u r e  i s  o r d e r e d  i s



12 .  Upon j u d g m e n t  [ o f  a c q u i t a l / d e n y i n g  f o r f e i t u r e  o f  

c r a b p o t s / g e a r J , t h e  b o n d  w i l l  be e x o n e r a t e d  a n d  t h e  [ c r a b  

p o t s / g e a r ]  w i l l  be  r e t u r n e d  t o  c u s t o d i a n .

1 3 .  C u s t o d i a n  s h a l l  k e e p ,  m a i n t a i n ,  and  p r e s e r v e  t h e  

[ c r a b p o t s / g e a r ]  i n  a c c o r d a n c e  w i t h  a l l  a p p l i c a b l e  l a w s ,  

r e g u l a t i o n s ,  a nd  o r d i n a n c e s ,  and  g e n e r a l l y  a c c e p t e d  

f i s h i n g  i n d u s t r y  s t a n d a r d s .  The  i t e m s  s h a l l  b e  m a i n t a i n e d  

i n  as g o o d  a c o n d i t i o n  as  when s e i z e d .

1 4 .  C u s t o d i a n  s h a l l  k e e p  t h e  [ c r a b p o t s / g e a r ]  w i t h i n  t h e

[ ______ ] J u d i c i a l  D i s t r i c t  u n l e s s  o t h e r w i s e  a g r e e d  b y  t h e

S t a t e .

1 5 .  T h i s  a g r e e m e n t  i s  f o r  t h e  p u r p o s e  o f  r e l e a s e  o f  [ c r a b  

p o t s / g e a r ]  o n l y ,  and  d oe s  n o t  c o n s t i t u t e  an a d m i s s i o n  o f  

l i a b i l i t y  o r  w r o n g d o i n g  b y  e i t h e r  p a r t y .

1 6 .  T h i s  a g r e e m e n t  c o n t a i n s  t h e  e n t i r e  a g r e e m e n t  b e tw e e n  t h e  

p a r t i e s ,  a nd  i t s  t e rm s  a r e  c o n t r a c t u a l  and  n o t  a mere  

r e c i t a l .

T h i s  a g r e e m e n t  s h a l l  b e  c o n s t r u e d  u n d e r  t h e  la w s  o f  t h e  

S t a t e  o f  A l a s k a .

1 8 .  I f  c u s t o d i a n  b r e a c h e s  t h e  t e rm s  o f ' t h i s  a g r e e m e n t ,  t h e

c u s t o d i a n  m u s t  d e l i v e r  t h e  i t e m s  t o  t h e  S t a t e  im m e d i a t e l y ;

l e s s  t h a n  t h e  am oun t  s e t  i n  p a r a g r a p h  3 o f  t h i s  a g r e e m e n t ,  

t h e  S t a t e  may, a t  i t s  o p t i o n ,  r e t a i n  t h e  bond  and  a n y  

i n t e r e s t  as a s u b s t i t u t i o n  f o r  t h e  [ c r a b  p o t s / g e a r ] .

17 .
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I G U I D E L I N E S  F O R  P R O S E C U T I N G  F O R F E I T U R E  A C T I O N S  :
F I S H ,  G A M E  A N D  G U I D I N G

A. S t a t u t o r y  A u t h o r i t y :  F o r f e i t u r e  in Fish, G a m e
a n d  G u i d i n g  V i o l a t i o n s

S e v e r a l  s t a t u t e s  p r o v i d e  a u t h o r i t y  f o r  f o r f e i t u r e

of e q u i p m e n t  a n d  i l l e g a l l y  taken f i s h  a n d  game; t h e s e

i n c l u d e  A S  1 6 . 0 5 . 1 9 0 ,  A S  16.05 . 1 9 5 .  a n d  A S  0 3 . 5 4 . 2 1 0 .  T h e

s t a t u t e  p r i m a r i l y  u s e d  as a basis f o r  in r e m  f o r f e i t u r e  of

i l l e g a l l y  u s e d  e q u i p m e n t  is AS 1 6 . 0 5 . 1 9 5 ,  e n a c t e d  in 1 9 7 4 .  

T h a t  s t a t u t e  p r o v i d e s ,  in r e l e v a n t  p a r t :

(a) Gun s ,  t r aps, nets, f i s h i n g  gear, 
v e s s e l s ,  aircraft, o t h e r  m o t o r  v e h i ­
cles, s l eds, and o t h e r  p a r a p h e r­
n a l i a  or g e a r  u s e d  i n  o r  in a i d  of
a  v i o l a t i o n  of this t i t l e ,  or r e g u l a ­
tio n  p r o m u l g a t e d  u n d e r  t h i s  title, 
b e  f o r f e i t e d  to the s t a t e

(1) u p o n  c o n v i c t i o n  of the 
o f f e n d e r  in a c r i m i n a l  p r o c e e d i n g  
... o r

(2) u p o n  j u d g m e n t  of a c o u r t  
of c o m p e t e n t  j u r i s d i c t i o n  in a p r o ­
c e e d i n g  in r e m  that a n  i t e m  s p e c i­
f i e d  a b o v e  was u s e d  i n  o r  in a i d  of 
a v i o l a t i o n  of this t i t l e  or r e g u l a­
ti o n  p r o m u l g a t e d  u n d e r  it.

(b) I t e m s  c l a s s i f i e d  in (a) o f  this 
s e c t i o n  m a y  be f o r f e i t e d  u n d e r  th i s  
s e c t i o n  r e g a r d l e s s  o f  w h e t h e r  t h e y  
w e r e  s e i z e d  b e fore i n s t i t u t i n g  the 
f o r f e i t u r e  action.

(c) A n  a c t i o n  for f o r f e i t u r e  u n d e r  this  
s e c t i o n  m a y  be j o i n e d  w i t h  a n  a l t e r­
n a t i v e  a c t i o n  for d a m a g e s  b r o u g h t
b y  t h e  s t a t e  to r e c o v e r  d a m a g e s  for 
the v a l u e  of fish a n d  g a m e  or p a r t s  
o f  t h e m . . . t r a n s p o r t e d  o r  p o s s e s s e d  
c o n t r a r y  to the p r o v i s i o n s  o f  this 
L i L i e  or a r e g u l a t i o n  p r o m u l g a t e d  
u n d e r  it.

V - 3



(d) It is n o  d e f e n s e  that the p e r s o n  
w h o  h a d  the items s p e c i f i e d  in (a) 
of th i s  s e c t i o n  in p o s s e s s i o n  at 
the t i m e  o f  its u s e  a n d  s e i z u r e  has 
n o t  b e e n  c o n v i c t e d  or a c q u i t t e d  in 
a c r i m i n a l  p r o c e e d i n g  r e s u l t i n g  
f r o m  or a r i s i n g  out o f  its use.

(e) No f o r f e i t u r e  m a y  be m a d e  of an
i t e m  s u b s e q u e n t l y  s o l d  to an i n n o­
ce n t  p u r c h a s e r  in g o o d  faith. T h e
b u r d e n  of p r o o f  as to w h e t h e r  tne 
p u r c h a s e r  p u r c h a s e d  t h e  i t e m  i n n o­
c e n t l y  a n d  in g o o d  f a i t h  s h a l l  b e  
on the p u r c h a s e r .

(f) a.n i t e m  f o r f e i t e d  u n d e r  this s e c t i o n
s h a l l  b e  d i s p o s e d  of a t  the d i s c r e­
ti o n  of the d e p a r t m e n t .

T h e  l e g i s l a t u r e  p a s s e d  this s t a t u t e  p a r t l y  in r e s p o n s e  

to p r o c e d u r a l  q u e s t i o n s  th a t  a r o s e  in the c a s e  S t a t e  v. G r a y b i l l , 

545 P . 2d 6 2 9  ( A l a s k a  1976), w h e r e  f o r f e i t u r e  w a s  d e m a n d e d  b y  the 

sta t e  in a c r i m i n a l  c a s e  i n v o l v i n g  i l l e g a l  p o s s e s s i o n  a n d  

t r a n s p o r t a t i o n  of a b e a r  hide. G r a y b i l l  h a d  a r g u e d  that it w a s  

m a n d a t o r y  f o r  the s t a t e  to i n i t i a t e  a s e p a r a t e  in r e m  c i v i l  

p r o c e e d i n g  in o r d e r  to s e e k  f o r f e i t u r e  of t h e  a i r p l a n e  u s e d  in 

the v i o l a t i o n .  T h e  s u p r e m e  c o u r t  r e j e c t e d  this a r g u m e n t  a n d  h e l d  

that u n d e r  A S  1 6 . 0 5 . 1 9 0 ,  w h i c h  w a s  the o n l y  f i s h  a n d  g a m e  

f o r f e i t u r e  s t a t u t e  at the time., a n  a i r c r a f t  c o u l d  b e  f o r f e i t e d  in 

a c r i m i n a l  p r o c e e d i n g .

A S  1 6 . 0 5 . 1 9 0 ,  w h i c h  w a s  n o t  r e p e a l e d  or r e p l a c e d  

b y  AS 1 6 . 0 5 . 1 9 5 ,  p r o v i d e s  a u t h o r i t y  for t h e  s t a t e  to s e i z e  guns, 

traps, n e t s ,  a i r c r a f t ,  etc., a n d  p r o v i d e s  t h a t  u p o n  c o n v i c t i o n  of 

the o f f e n d e r  of a v i o l a t i o n  o f  the fi s h  a n d  g a m e  code, the



e q u i p m e n t  m a y  b e  f o r f e i t e d  by c o u r t  o r d e r .  AS 1 6 . 0 5 . 1 9 0  d i f f e r s  

f r o m  A S  1 6 . 0 5 . 1 9 5  in th a t  it do e s  n o t  a d d r e s s  civ i l  in r e m  

p r o c e d u r e s ,  a n d  it s p e c i f i e s  that i l l e g a l l y  t a k e n  fi s h  a n d  g a m e  

s h a l l  be f o r f e i t e d  by the c o u r t  u p o n  c o n v i c t i o n ;  it d o e s  not, 

h o w e v e r ,  a d d r e s s  the d i s p o s i t i o n  of v e s s e l s ,  a i r c r a f t  or o t h e r  

e q u i p m e n t  f o r f e i t e d  by a cour t .  In c o n t r a s t ,  A S  1 6 . 0 5 . 1 9 5  

e s t a b l i s h e s  that f o r f e i t e d  e q u i p m e n t  " s h a l l  be d i s p o s e d  of at the 

d i s c r e t i o n  of the d e p a r t m e n t "  [of F i s h  a n d  G a m e ] .

G e n e r a l l y ,  w h e n  b r i n g i n g  an in r e m  f o r f e i t u r e  a c tion,

AS 1 6 . 0 5 . 1 9 5  is the a p p r o p r i a t e  s t a t u t o r y  a u t h o r i t y ;  u s e  AS 

1 6 . 0 5 . 1 9 0  for o b t a i n i n g  a s e a r c h  a n d  s e i z u r e  w a r r a n t  or for 

o b t a i n i n g  a c o u r t  o r d e r  d i s p o s i n g  of i l l e g a l l y  t a k e n  f i s h  or g a m e  

in a c r i m i n a l  p r o c e e d i n g .

In a d d i t i o n  to the f o r f e i t u r e  a u t h o r i t y  p r o v i d e d  in 

T i t l e  16 f o r  f i s h  a n d  g a m e  v i o l a t i o n s ,  AS 0 8 . 5 4 . 2 1 0 ( b )  p r o v i d e s  

in p e r t i n e n t  part;

[A] p e r s o n  w h o  e n g a g e s  in g u i d i n g  or 
t r a n s p o r t i n g  a c t i v i t y  d u r i n g  the p e r i o d  
his l i c e n s e  is s u s p e n d e d  or r e v o k e d  u n d e r  
this c h a p t e r  [ g u i d i n g  c h a p t e r ,  T i t l e  8,
A l a s k a  S t a t u t e s j  is g u i l t y  of a f e l o n y  
p u n i s h a b l e ,  u p o n  c o n v i c t i o n ,  b y  a fi n e  
or n o t  m o r e  t h a n  $ 5 , 0 0 0  a n d  b y  i m p r i s o n­
m e n t  for n o t  less t h a n  o n e  y e a r  n o r  m o r e  
t h a n  3 y e a r s .  In a d d i t i o n  to p u n i s h m e n t  
f o r  a f e l o n y ,  a l l  gun s ,  f i s h i n g  t a c k l e ,  
b o a t s ,  a i r c r a f t , a u t o m o b i l e s  o r  o t h e r  
v e h i c l e s ,  c a m p i n g  g e a r  a n d  o t h e r  e q u i p­
m e n t  a n d  p a r a p h e r n a l i a  u s e d  in, or in 
a i d  of, g u i d i n g  or t r a n s p o r t i n g  a c t i v i t y  
e n g a g e d  in d u r i n g  the p e r i o d  of 
s u s p e n s i o n  o r  r e v o c a t i o n  s h a l l  be 
c o n f i s c a t e d  b y  p e r s o n s  a u t h o r i z e d  to 
e n f o r c e  this c h a p t e r .  [ E m p h a s i s  added]
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T h i s  s t a t u t e  us e s  Che t e r m  " c o n f i s c a t e "  r a t h e r  chan 

" f o r f e i t "  b u t  the terms h a v e  b e e n  u s e d  s y n o n y m o u s l y ,  S t a t e , 

C o n s e r v a t i o n  D e p a r t m e n t  v. B r o w n , 53 N . W . 2 d  859 (Mich. 1952), and 

thus the s t a t u t e  p r o v i d e s  a s e p a r a t e  f o r f e i t u r e  a u t h o r i t y  for 

g u i d i n g  v i o l a t i o n s .

It is clear, b o t h  f r o m  the s t a t u t e s  d i s c u s s e d  a b o v e  and 

f r o m  c a s e  law, that the s t a t e  h a s  the a u t h o r i t y  to seek 

f o r f e i t u r e  of v e s s e l s ,  a i r c r a f t  a n d  o t h e r  e q u i p m e n t  u s e d  in 

v i o l a t i o n  of f i s h  a n d  g a m e  a n d  some g u i d i n g  s t a t u t e s  or r e g u­

l a t i o n s  b o t h  in a c r i m i n a l  case b r o u g h t  a g a i n s t  the i n d i v i d u a l  or 

in a c i v i l  in r e m  a c t i o n  b r o u g h t  a g a i n s t  the v e s s e l  or a i r p l a n e  

i t self. S t a t e  v. G r a y b i l l , 545 P . 2d 629 ( A l a s k a  1976).

B . C i v i l  In R e m  A c t i o n s .

In c o n t r a s t  to a c r i m i n a l  a c t i o n ,  w h i c h  is p r o s e c u t e d  

b y  the d i s t r i c t  a t t o r n e y ' s  o f f i c e ,  a c i v i l  in r e m  a c t i o n  is 

b r o u g h t  b y  the a t t o r n e y  g e n e r a l .  A n  in r e m  p r o c e e d i n g  is 

s u b s t a n t i a l l y  d i f f e r e n t  f r o m  a c r i m i n a l  a c t i o n ,  a n d  p r o v i d e s  

c e r t a i n  s t r a t e g i c  a d v a n t a g e s .  F i rst, the in r e m  c o m p l a i n t  is 

b r o u g h t  a g a i n s t  the air.craft or v e s s e l  i t s e l f  as the d e f e n d a n t ,  

a n d  no i n d i v i d u a l  p e o p l e  n e e d  be n a m e d  as d e f e n d a n t s  in the case.

S e r v i c e  is e f f e c t e d  on a v e s s e l  or a i r c r a f t  b y  a c t u a l  

o r  c o n s t r u c t i v e  s e i z u r e  of the e q u i p m e n t  (with a w a r r a n t ) , by 

p o s t i n g  the i t e m  w i t h  a c o p y  of the c o m p l a i n t ,  a n d  b y  f i l i n g  

n o t i c e  of f o r f e i t u r e  b y  p u b l i c a t i o n .  T h e  w a r r a n t  s h o u l d  be
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o b t a i n e d  u n d e r  A l a s k a  R u l e  of C r i m i n a l  P r o c e d u r e  37. See F/V

A m e r i c a n  E a g l e  v. S t a t e , 620 P . 2d 657 ( A l a s k a  I960). The

r e g i s t e r e d  o w n e r  a n d  a n y  k n o w n  c l a i m a n t s  s h o u l d  be n o t i f i e d  of 

the a c t i o n ,  b u t  n e e d  n o t  be m a d e  p a r t i e s .  U n i t e d  S t a t e s  v. 

P o l l a s t r i n e , 8 A l a s k a  104 (D. A l a s k a  1929); U n i t e d  S t a t e s  v. 

B l e a s b y , 257 F . 2 d  278 (3d Cir. 1958); P e o p l e  v. O n e  1971 M e r c u r y  

S e d a n , 168 P . 2d 443 (Ct. App. Cal. 1946).

S e c o n d l y ,  the in r e m  p r o c e e d i n g  is a c i v i l  a c t i o n  and

t h e r e f o r e  the r u l e s  of e v i d e n c e ,  b u r d e n  of p r oof, a n d  d i s c o v e r y

p r o v i s i o n s  for c-'vil c a s e s  a r e  a p p l i c a b l e .  C i v i l  r u l e s  p r o v i d e

c o n s i d e r a b l y  m o r e  e x p a n s i v e  d i s c o v e r y  t h a n  c r i m i n a l  rule s ,  and

the c i v i l  b u r d e n  of p r o o f  b y  a p r e p o n d e r a n c e  of the e v i d e n c e

a p p l i e s .  C a s e  l a w  s h o w s  t h a t  in r e m  f o r f e i t u r e s  are c o n s i d e r e d ,

a l t h o u g h  c i v i l  a c t i o n s ,  " q u a s i  c r i m i n a l  in n a t u r e " .  G r a y b i l l  v.

S t a t e , 545 P . 2d 629 ( A l a s k a  3976). T h i s  h o l d i n g  do e s  not,

h o w e v e r ,  m e a n  th a t  a c r i m i n a l  b u r d e n  of p r o o f  a p p l i e s .  J u d g e

M a d s e n ,  w h o  r e n d e r e d  the s u p e r i o r  c o u r t  d e c i s i o n  in F / V  A m e r i c a n

E a g l e  v. S t a t e , 620 P . 2 d  657 ( A l a s k a  1980), c e r t . d e n i e d , __

U . S .  , 71, L. E d . 2 d  284 (1982), s t a t e d  in h i s  d e c i s i o n  g r a n t i n g

f o r f e i t u r e  of a f i s h i n g  v e s s e l :

T h e  c o u r t ,  a f t e r  h a v i n g  h e a r d  a n d  w e i g h ­
ing  the t e s t i m o n y  of the w i t n e s s e s  a n d
the e x h i b i t s ,  f i n d s  t h a t  the s t a t e  has
m e t  its b u r d e n  b y  c l e a r l y  a n d  
c o n v i n c i n g l y  p r o v i n g  b y  a p r e p o n d e r a n c e  
of t h e  e v i d e n c e .
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See a l s o , S t a t e  v. R i c e  626 P . 2d 104 ( A l a s k a  1981); U.S. v . 

T w e l v e  E r m i n e  S k i n s , 78 F. Supp. 734 (D. A l a s k a  1948).

B e c a u s e  Che in r e m  a c t i o n  is c i v i l  r a t h e r  than 

c r i m i n a l ,  the ca s e  m u s t  be f i l e d  w i t h i n  two y e a r s  (AS 0 9 . 1 0 . 0 7 0 ) ;  

in r e m  c i v i l  a c t i o n s  are n o t  b o u n d  by the c r i m i n a l  p r o c e d u r e  

f o u r - m o n t h  rule.

M o s t  f o r f e i t u r e  s t a t u t e s ,  like A S  1 6 . 0 5 . 1 9 5 ,  are s i l e n t  

on the q u e s t i o n  of w h e t h e r  a j u r y  tri a l  is of right. T h e

o p p o r t u n i t y  for a j u r y  tri a l  w i l l  p r o b a b l y  be f a v o r e d  in A l a s k a n

c o u r t s ,  b u t  b e c a u s e  of the c o m p l e x i t y  and n a t u r e  of civ i l  

f o r f e i t u r e  p r o c e e d i n g s ,  j u d g e  tria l s  are p r e f e r a b l e ,  as is the 

p r a c t i c e  in a d m i r a l t y .  In g e n e r a l ,  c o u r t s  lo o k  to a d m i r a l t y  

p r o c e d u r e s  in h a n d l i n g  f o r f e i t u r e s ,  U.S. v. $ 5 , 3 7 2 . 8 5  U.S. C o i n  

a n d  C u r r e n c y , 283 F. Supp. 904 (D.N.Y. 1968); O n e  P l y m o u t h  

A u t o m o b i l e  v. U . S . , 165 F . 2 d  186 (5th Cir. 1947). A l s o  s e e , F / U

A m e r i c a n  E a g l e  v. S t a t e , 620 P . 2d 657 ( A l a s k a  1980), c e r t .

d e n i e d ,  __  U.S. __  71 L. E d . 2d 284 (1982). As a g e n e r a l  rule,

a d m i r a l t y  c a s e s  a r e  t r i e d  b y  a court, n o t  a jury. T h e  P a o l i n a

SL, 11 F. 171 (_________  1880); C l a r k  v. U . S . , 5 F. C a s e  No. 2, 837

(C.C. Pa. 18___); see a l s o , H u m b l e  O i l  & R e f i n i n g  Co. v.

P h i l a d e l p h i a  S h i p  M a i n t e n a n c e  C o . , 342 F. Supp. 786 (D. Pa.

1972); A m e r i c a n  of P u e r t o  Rico, Inc. v. T r a n s o c e a n  T a n k e r s  C o r p . , 

317 F. Supp. 798 (D. P u e r t o  R i c o  1969); T e x a s  M e n h a d e n  Co. v. 

P a l e r m o ,  3 2 8  F . 2 d  579 (6th Cir. 1964).

S o m e  c o u r t s  r e f u s e  to a p p l y  a d m i r a l t y  p r o c e d u r e  that

J  « m *• —• -I « 1 U • •  i  •« ■! -« « 1 ^  o ♦- o f  n  ̂  n  t* n "I
kJ u  U i .  \~r J J  J * ^ i i  W W  +m W  *  W  w  W* W  w  w  —  *  v  ^  W  •. •
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d r u g  v i o l a t i o n s .  T h i s  p o s i t i o n  is b a s e d  on the a r g u m e n t  that 

a l t h o u g h  a d m i r a l t y  f o r f e i t u r e s  are p r o s e c u t e d  in r e m  a c c o r d i n g  to 

a d m i r a l t y  p r a c t i c e ,  s e i z u r e s  on land are n o t  a d m i r a l t y  c a s e s  but 

" c o m m o n  law i n f o r m a t i o n s , "  in w h i c h  a j u r y  trial is d e m a n d a b l e .  

P e o p l e  v. O n e  1941 C h e v r o l e t  C o u p e , 231 P . 2d 832 (Cal. 1951); One 

P l y m o u t h  A u t o m o b i l e  v. U . S . , 165 F . 2 d  186 (5th Cir. 1947). T h e  

c o u r t  in P e o p l e  v. O n e  1941 C h e v r o l e t  C o u p e , 231 P . 2d 832 (Cal. 

1951) d i s t i n g u i s h e s  b e t w e e n  f o r f e i t u r e s  of c o n t r a b a n d ,  w h e r e  

th e r e  is no r i g h t  to t r i a l  b y  jury, a n d  f o r f e i t u r e s  of o t h e r w i s e  

l a w f u l  i n s t r u m e n t a l i t i e s ,  w h e r e  t r i a l  by j u r y  is a c o n s t i t u t i o n a l  

r i ght. T h e  c o u r t  in S t a t e  C o n s e r v a t i o n  Dept, v. 3 r o w n , 55 N.'J.2d 

859 (Mich. 1952) h e l d  th a t  f o r f e i t u r e  a c t i o n s  are s t a t u t o r y  and 

n o t  f o u n d e d  in the c o m m o n  law, a n d  c l a i m a n t s  t h e r e f o r e  are n o t  

a c c o c d e a  a r i g h t  to a j u r y  trial.

A n o t h e r  i m p o r t a n t  d i s t i n c t i o n  b e t w e e n  a c r i m i n a l  case 

a n d  an in r e m  c i v i l  a c t i o n ,  is th a t  the in r e m  c i v i l  f o r f e i t u r e  

is n o t  c o n s i d e r e d  s t r i c t l y  a p u n i s h m e n t  or p e n a l t y ,  b u t  r a t h e r  is 

a d e t e r r e n t  a n d  r e m e d i a l ,  i.e., it is a w a y  to r e m o v e  an 

i n s t r u m e n t a l i t y  f r o m  the h a n d s  of o n e  u s i n g  it i m p r o p e r l y ,  in 

o r d e r  to p r o t e c t  the s t a t e ' s  r e s o i r c e s .  C a l e r o - T o l e d o  v. P e a r s o n 

Y a c h t  L e a s i n g  C o . , 416 U.S. 663 (1974); G u l p  v. U . S . , 523 F . 2 d  

557 (3th Cir. 1 9 75). A  c o u r t  m a y  b e  m o r e  w i l l i n g  to o r d e r  

f o r f e i t u r e  in a c i v i l  in r e m  p r o c e e d i n g  t h a n  in a c r i m i n a l  a c t i o n  

w h e r e  t h e r e  m a y  b e  a l a r g e  d i s p a r i t y  b e t w e e n  the m a x i m u m  f i n e  or 

p e n a l t y  ( g e n e r a l l y ,  the m a x i m u m  f i n e  for f i s h  a n d  g a m e  v i o l a t i o n s  

is $ i , 0 0 G  a n d  o n e  y e a r  in j a i l )  a n d  c u e  v a l u e  oi L h e  v c a a d  ui
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a i r c r a f t  that is s e i z e d  a n d  f o r f e i t e d ,  w h i c h  m a y  be in e x c e s s  of 

5 1 , 0 0 0 , 0 0 0 .  H o w e v e r ,  m a n y  c o u r t s ,  w h i l e  r e c o g n i z i n g  the 

d e t e r r e n t  and r e m e d i a l  a s p e c t s ,  s t ill v i e w  f o r f e i t u r e s  as 

p r i m a r i l y  a p u n i s h m e n t  or p e n a l t y  a n d  net f a v o r e d  in the 

law. See O n e  C o c k t a i l  G l a s s  v. S t a t e , 565 P . 2d 1265 ( A laska 

1977) .

B e c a u s e  the v a l u e  of p r o p e r t y  s u b j e c t  to f o r f e i t u r e  may 

be so great, some c o u r t s  f a v o r  g r a n t i n g  p a r t i a l  f o r f e i t u r e  of the 

e q u i p m e n t ,  or o r d e r i n g  f o r f e i t u r e  of a b o n d  or o t h e r  s e c u r i t y  in 

l i e u  of the i t e m  i t self. F / V  A m e r i c a n  E a g l e  v . , S t a t e , 620 P . 2d

657 ( A l a s k a  1980), c e r t . d e n i e d ,  _____  U.S. ______  71 L . E d . 2 d  284

(1982).

N e i t h e r  AS 1 6 . 0 5 . 1 9 5  n o r  the rul e s  of c i v i l  p r o c e d u r e  

in A l a s k a  p r o v i d e  s p e c i f i c  g u i d e l i n e s  for the p r o c e d u r e  to be 

f o l l o w e d  in an in r e m  a c t i o n .  T h e  c l o s e s t  r u l e s  or g u i d e l i n e s  

are, as d i s c u s s e d  a b o v e ,  the F e d e r a l  A d m i r a l t y  R u l e s  that r e l a t e  

to b r i n g i n g  a c o m p l a i n t  or l i b e l  a g a i n s t  a v e s s e l ,  a n d  A l a s k a  

R u l e s  of C i v i l  P r o c e d u r e  4 a n d  5; c o u r t s  w i l l  l o o k  to the s e  

p r o c e d u r e s  as g u i d e l i n e s  f o r  the action.

C . G u i d e l i n e s  for B r i n g i n g  C i v i l  In R e m  A c t i o n s .

A n  a c t i o n  f o r  f o r f e i t u r e  of v a l u a b l e  e q u i p m e n t  s u c h  as 

a v e s s e l  or a i r p l a n e  is a n  e x t r e m e  m e a s u r e  a n d  r e p r e s e n t s  the 

h a r s h e s t  p e n a l t y  f o r  a f i s h  a n d  g a m e  v i o l a t i o n .  O n  the o t h e r

K q r i A  v o e c n l  c  a n r l  a i r n l a r i p e  n r n v i  d p  a  U n i a u e  O O O O r t U n i t V  t O*'”*** > ' - * ' k. 4 • • •
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d e p l e t e  the f i s h  a n d  g a m e  p o p u l a t i o n s  of the state, and it is for 

this r e a s o n  that s p e c i a l  c o n s i d e r a t i o n  h a s  b e e n  g i v e n  to the 

m a t t e r  by the l e g i s l a t u r e ,  w h i c h  g r a n t e d  b r o a d  a u t h o r i t y  for 

f o r f e i t u r e  u n d e r  A S  1 6 . 0 5 . 1 9 5 .

In d e t e r m i n i n g  w h e t h e r  to p r o s e c u t e  in r e m  a b o a t  

or a i r c r a f t  u s e d  in a f i s h  a n d  g a m e  v i o l a t i o n ,  one s h o u l d  

k e e p  in m i n d  that f o r f e i t u r e  a c t i o n s  are d i f f i c u l t  and time- 

c o n s u m i n g  to p r o s e c u t e  a n d  m a y  take up to t h r e e  to five y e a r s  

a t t o r n e y  c o m m i t m e n t  time. T h e r e f o r e ,  the f o l l o w i n g  is an o u t l i n e  

of the c r i t e r i a  to a s s e s s  b e f o r e  b r i n g i n g  a c i v i l  f o r f e i t u r e  

a c t i o n :

1. D o e s  the v i o l a t i o n  i n v o l v e  a s u b s t a n t i a l  

c o m m e r c i a l  b e n e f i t  to the v i o l a t o r ,  i.e., a 

" w i n d f a l l  p r o f i t " ?  E . g . , b i g  g a m e  g u i d i n g ,  

c o m m e r c i a l  f i s h i n g ,  f i s h  g u i d i n g .

2. Is the v i o l a t i o n ,  e v e n  if c o m m i t t e d  b y  a s p o r t  

h u n t e r  or f i s h e r m a n ,  e g r e g i o u s ?  Is t h e r e  any 

i n t e n t  i n v o l v e d  or w a s  the c r i m e  a m i s t a k e  th a t  

w o u l d  be e x c u s e d  if s t r i c t  l i a b i l i t y  did n o t  a p p l y  

to f i s h  a n d  g a m e  v i o l a t i o n s ?  E . g . , h e r d i n g  a n d  

h a r a s s i n g  game, g r o s s l y  o v e r  l i m i t  on f i s h  or 

gam e ,  w a s t e ,  i n h u m a n e  k i l l ,  d e s t r u c t i o n  of 

s i g n i f i c a n t  b r e e d i n g  stock, h u n t i n g  in c l o s e d  

area. In p a r t i c u l a r ,  is t h e r e  a l i k e l y  d e t r i m e n t  

to the s p e c i e s  or s t o c k ?

V - 11

  M M  .....................   I



3. Is the e q u i p m e n t ,  v e s s e l ,  v e h i c l e ,  or a i r c r a f t

an i n t e g r a l  part of the v i o l a t i o n ?  E . g . , s p o t t i n g  

f r o m  a i r c r a f t ,  u s i n g  b o a t  for a c c e s s  to c l o s e d  

a r e a .

4. Is this the s e c o n d  or t h i r d  s i m i l a r  v i o l a t i o n  by 

the o f f e n d e r ?

5. Is there a s i g n i f i c a n t  n e e d  to d e t e r  the p u b l i c  

that n e c e s s i t a t e s  b r i n g i n g  a c a s e  to c i v i l  t r i a l  

o n  e v i d e n c e  that w o u l d  n o t  s u p p o r t  a c r i m i n a l  

a c t i o n ?  E . g . , v i o l a t i o n  o c c u r r i n g  on i d e n t i f i e d  

v e s s e l s  but c r e w m a n  n o w  known.

6. W h a t  is the v a l u e  of the e q u i p m e n t ,  v e s s e l ,  

v e h i c l e ,  or a i r c r a f t  r e l a t i v e  to the c o m m e r c i a l  

p r o f i t  or d a m a g e  to the r e s o u r c e ?

If the v i o l a t i o n  do e s  n o t  fit one or m o r e  of these 

c a t e g o r i e s ,  c i v i l  f o r f e i t u r e  is p r o b a b l y  n o t  a p p r o p r i a t e .

D . R e l a t i o n s h i p  B e t w e e n  C i v i l  a n d  C r i m i n a l  A c t i o n s .

A  c r i m i n a l  c a s e  a g a i n s t  an i n d i v i d u a l  for a f i s h  or

g a m e  v i o l a t i o n  is an a c t i o n  i n d e p e n d e n t  of a n y  in r e m  p r o c e e d i n g

f o r  f o r f e i t u r e .  H a a s  v. O n e  1965 F o r d  A u t o , 529 P . 2d 410 (Or. 

App. 1974). See a l s o  S t a t e  v. G r a y b i l l , 545 P . 2d 629 ( A l a s k a  

1976). A  j u d g e  in a c r i m i n a l  a c t i o n  has a u t h o r i t y  to f o r f e i t ,  as

p a r t  of the c r i m i n a l  s e n t e n c i n g  p r o c e d u r e ,  the e q u i p m e n t ,

a i r c r a f t ,  v e s s e l s ,  etc. u s e d  in or in a i d  of a v i o l a t i o n  of the
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fi s h  a n d  g a m e  s t a t u t e s  or r e g u l a t i o n s ,  u n d e r  A S  1 6 . 0 5 . 1 9 0 ;  

w h e t h e r  a p r o s e c u t i n g  a t t o r n e y  in a c r i m i n a l  c a s e  w i l l  ask for 

f o r f e i t u r e  is a d e c i s i o n  to be m a d e  by the d i s t r i c t  a t t o r n e y .

M a n y  c a s e s  w i l l  i n v o l v e  a c r i m i n a l  p r o s e c u ; i o n  only, for e x a m p l e ,  

w h e r e  a p r i v a t e  s p o r t  h u n t e r  f l i e s  his a i r c r a f t  to an o p e n  

h u n t i n g  a r e a  w h e r e  he is th e n  i n v o l v e d  in a m i n o r  g a m e  v i o l a t i o n  

n o t  r e l a t e d  to the u s e  of the a i r p l a n e ;  h e r e  the a t t o r n t  ■ g e n e r a l  

w o u l d  n o t  b r i n g  a c i v i l  in r e m  p r o c e e d i n g  b e c a u s e  the c a s e  does 

n o t  f a l l  w i t h i n  the c a t e g o r y  of c a s e s  o u t l i n e d  above.

B e c a u s e  a n  a c t i o n  in r e m  f o r  f o r f e i t u r e  is i n d e p e n d e n t  

of a n y  c r i m i n a l  p r o s e c u t i o n ,  a f o r f e i t u r e  a c t i o n  m a y  be b r o u g h t  

e v e n  t h o u g h  the i n d i v i d u a l  d e f e n d a n t  in the u n d e r l y i n g  c r i m i n a l  

c a s e  w a s  a c q u i t t e d .  U n i t e d  S t a t e s  v. O n e  1961 C a d i l l a c  H a r d t o p , 

207 F. Supp. 693 (D. Tenn. 1962); U.S. v. T h r e e  T h o u s a n d  T w o  

H u n d r e d  T h i r t y  S i x  D o l l a r s , 167 F. Supp. 495 (D. A l a s k a  1958). 

A l s o ,  t h e r e  m a y  b e  s i t u a t i o n s  w h e r e  n o  c r i m i n a l  c a s e  c a n  be 

b r o u g h t ,  y e t  w h e r e  t h e r e  is s u f f i c i e n t  e v i d e n c e  to p r o c e e d  w i t h  a 

c i v i l  _in r e m  a c t i o n  (for e x a m p l e ,  w h e n  t h e r e  is n o  p o s i t i v e  

i d e n t i f i c a t i o n  o f  the p i l o t  or p a s s e n g e r s  o f  an a i r c r a f t ,  b u t  

t h e r e  is a c l e a r  d e s c r i p t i o n  of the a i r c r a f t  u s e d  in a 

v i o l a t i o n ) . C a s e s  r e s t i n g  on c i r c u m s t a n t i a l  e v i d e n c e  are 

p a r t i c u l a r l y  a p p r o p r i a t e  f o r  c i v i l  a c t i o n  b e c a u s e  the e x t e n s i v e  

d i s c o v e r y  p r o c e d u r e s  a v a i l a b l e  c a n  i d e n t i f y  c r i t i c a l  e v i d e n c e .

If b o t h  c i v i l  a n d  c r i m i n a l  a c t i o n s  a r e  c o n t e m p l a t e d ,  it 

is b e s t  to b r i n g  b o t h  c a s e s  s i m u l t a n e o u s l y ,  or as n e a r  to the

n o r»> r\ ♦” *» m  /-> n T ̂  *• U ^ >> V «« • 1 ««• 1
W  M W  £ ^ w w w ^ _ w ^ . w *  W  W  V- W  X. W  W  -k. J  X U l U i .  U U l l U V U U  4.JI )
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a n d  if the c r i m i n a l  case, w h i c h  w i l l  p r o b a b l y  be h e a r d  first, is 

d i s m i s s e d  or if the d e f e n d a n t s  are a c q u i t t e d ,  the d e f e n d a n t s  w i l l  

not be in a p o s i t i o n  to a r g u e  that the in rem case w a s  b r o u g h t  

m e r e l y  b e c a u s e  the c r i m i n a l  case w a s  lost and the s t a t e  is "out 

to ge t "  the d e f e n d a n t s .  F u r t h e r m o r e ,  it is v e r y  h e l p f u l  for an 

a s s i s t a n t  a t t o r n e y  g e n e r a l  to a t t e n d  a c r i m i n a l  case b e f o r e  

t r y i n g  the sa m e  g e n e r a l  i s s u e s  in a s u b s e q u e n t  c i v i l  in r e m  

a c t i o n .  T h e  c r i m i n a l  c o u r t  m i g h t  d e c l i n e  to g r a n t  f o r f e i t u r e ,  

e v e n  if the case w e r e  w o n  by the d i s t r i c t  a t t o r n e y ,  a n d  the 

a t t o r n e y  g e n e r a l  in that s i t u a t i o n  w o u l d  be in a p o s i t i o n  to 

c o n t i n u e  w i t h  the in r e m  a c t i o n  a g a i n s t  the a i r c r a f t  or v e s s e l  

i t self. T h i s  m a y  b e  p a r t i c u l a r l y  a p p r o p r i a t e  in cases, s u c h  as 

f i s h i n g  in c l o s e d  a r eas, w h e r e  a m a x i m u m  c r i m i n a l  p e n a l t y  is 

i n s u f f i c i e n t  to d e t e r  the c o n d u c t ,  b e c a u s e  the v a l u e  of the 

h a r v e s t  far e x c e e d s  the c r i m i n a l  fine. In so m e  i n s t a n c e s  the 

c r i m i n a l  c o u r t  m a y  c h o o s e  n o t  to o r d e r  f o r f e i t u r e  b e c a u s e  of the 

p e n d i n g  c i v i l  a c t i o n .

If a c r i m i n a l  c a s e  is w o n  a n d  f o r f e i t u r e  is g r a n t e d  but 

the j u d g m e n t  is a p p e a l e d ,  the a t t o r n e y  g e n e r a l  m a y  w i s h  to 

p r o c e e d  w i t h  an a c t i o n  in r e m  on the t h e o r y  that if the c r i m i n a l  

c o n v i c t i o n  w e r e  o v e r t u r n e d  on a p p e a l ,  the in r e m  a c t i o n  w o u l d  

s t i l l  b e  v a l i d .  A l t h o u g h  the a t t o r n e y  g e n e r a l  n e e d  n o t  w a i t  for 

the f i n a l  o u t c o m e  o f  a c r i m i n a l  a c t i o n  b e f o r e  p r o c e e d i n g  ini r e m , 

s t r a t e g y  m a y  f a v o r  s t a y i n g  a c t i o n  in the c i v i l  c a s e  u n t i l  the 

c r i m i n a l  a c t i o n  is over. T h e  p r i m a r y  a d v a n t a g e  of this s e q u e n c e  

is that it w i l l  p r e c l u d e  the c r i m i n a l  d e f e n d a n t ' s  r e s o r t  to the
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f i f t h  a m e n d m e n t  r i g h t  to r e m a i n  s i l e n t  w h i c h  m i g h t  h i n d e r  

e v o c a t i o n  o f  p e r t i n e n t  e v i d e n c e  in the c i v i l  suit.

II M E C H A N I C S  O F  B R I N G I N G  C I V I L  F O R F E I T U R E  A C T I O N S  

A. N o t i f i c a t i o n .

As m e n t i o n e d  a b o v e ,  it is i m p o r t a n t  t h a t  the d i s t r i c t  

a t t o r n e y ' s  o f f i c e  n o t i f y  the a t t o r n e y  g e n e r a l ' s  o f f i c e  (and v i s e  

v e r s a )  of a n y  f i s h  a n d  g a m e  v i o l a t i o n  t h a t  i n v o l v e s  a p o s s i b l e  

f o r f e i t u r e ,  if the v i o l a t i o n  f a l l s  w i t h i n  the g u i d e l i n e s  f o r  

c i v i l  p r o s e c u t i o n  in r e m  as o u t l i n e d  a b o v e .  It is e s s e n t i a l  for 

the a t t o r n e y  g e n e r a l ' s  o f f i c e  to b e c o m e  i n v o l v e d  in the c a s e  f r o m  

the v e r y  b e g i n n i n g ,  so t h a t  the a t t o r n e y  g e n e r a l ' s  o f f i c e  c a n  

r e v i e w  the e v i d e n c e  a n d  m a k e  a d e t e r m i n a t i o n  as to w h e t h e r  t h e r e  

is s u f f i c i e n t  b a s i s  to p r o c e e d  w i t h  a c i v i l  in r e m  case.

If t h e r e  is a s t i p u l a t i o n  to r e l e a s e  the v e s s e l  o r  

a i r p l a n e  in the c r i m i n a l  a c t i o n ,  the a t t o r n e y  g e n e r a l ' s  o f f i c e  

has a s t r o n g  i n t e r e s t  in m a k i n g  s u r e  t h a t  the r e l e a s e  w i l l  c o v e r  

the s u b s e q u e n t  c i v i l  in r e m  a c t i o n ,  i.e., the r e l e a s e  m u s t  

p r o v i d e  f o r  a s u f f i c i e n t  b o n d  or o t h e r  s e c u r i t y  for the 

e q u i p m e n t ,  a n d  i n c l u d e  a n  a g r e e m e n t  t h a t  the v e s s e l  o r  a i r c r a f t  

is p r o p e r l y  i n s u r e d  a n d  w i l l  n o t  l e a v e  the s t a t e  or be s o l d  or 

e n c u m b e r e d .  T h e  r e l e a s e  a g r e e m e n t  s h o u l d  a l s o  o b v i a t e  the n e e d  

to r e s e i z e  the v e s s e l  or a i r c r a f t  f o r  t h e  c i v i l  in r e m  a c t i o n  in

  J  I I    I I  *_ u. -  -•------------
v  i. M V .  L. vy U V . 4  « W  U L I U  -k.i~V_.LU a
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E. Seizure and Service of Process.

A.S. 1 6 . 0 5 . 1 9 5  p r o v i d e s :  " I t e m s  s p e c i f i e d  in (a) of

this s e c t i o n  m a y  be f o r f e i t e d  u n d e r  this s e c t i o n  r e g a r d l e s s  of 

w h e t h e r  th e y  w e r e  s e i z e d  b e f o r e  i n s t i t u t i n g  the f o r f e i t u r e  

a c t i o n . "  At l e a s t  o n e  s u p e r i o r  c o u r t  j u d g e  in A n c h o r a g e  has 

r u l e d  that, n o t w i t h s t a n d i n g  this l a n g u a g e ,  the s t a t e  m u s t  

a c t u a l l y  o r  c o n s t r u c t i v e l y  s e i z e  the e q u i p m e n t  in o r d e r  to b r i n g  

it w i t h i n  the c o u r t ' s  j u r i s d i c t i o n ;  m e r e l y  f i l i n g  a n o t i c e  of lis 

p e n d e n s  w a s  h e l d  i n s u f f i c i e n t  to o b t a i n  j u r i s d i c t i o n .  S t a t e  v. 

O n e  S l u e  a n d  W h i t e  P A - 1 8  A i r p l a n e , No. 3 A N - 7 8 - 9 0 0  Civ. (Super.

Ct. T h i r d  Jud. Dis t .  A l a s k a ,  Sept. 1978). T h e r e  a r e  s e v e r a l  

o t h e r  r e a s o n s  w h y  a c t u a l  s e i z u r e  m a y  b e  a p p r o p r i a t e .  First, 

l o o k i n g  to the R u l e s  of A d m i r a l t y  f o r  g u i d a n c e  in b r i n g i n g  an in 

r e m  a c t i o n ,  s e i z u r e  is the m e a n s  f o r  b r i n g i n g  the a c t i o n ,  a n d  the 

l i b e l  m u s t  be p o s t e d  on the v e s s e l .  ( S u p p l e m e n t a l  R u l e  C, F R C P  

p r o v i d e s  t h a t  the c l e r k  of c o u r t  i s s u e  an a r r e s t  w a r r a n t  w h e n  a 

v e r i f i e d  c o m p l a i n t  is f i l e d . )  S i n c e  an a c t i o n  in r e m  is b r o u g h t  

a g a i n s t  the i t e m  i t s e l f ,  it m a y  b e  n e c e s s a r y  to " s e r v e "  the 

a i r c r a f t  or v e s s e l  w h i l e  it is w i t h i n  the j u r i s d i c t i o n  of the 

c o u r t ;  d u e  to t h e  h i g h  m o b i l i t y  of a i r c r a f t  a n d  v e s s e l s ,  s e i z u r e  

m a y  be the o n l y  w a y  to a s s u r e  th a t  the res w i l l  be w i t h i n  or 

r e m a i n  w i t h i n  the j u r i s d i c t i o n  of the court. It w o u l d  be 

p o i n t l e s s  to b r i n g  a f o r f e i t u r e  a c t i o n  a g a i n s t  an a i r c r a f t  or 

v e s s e l  t h a t  m a y  s u b s e q u e n t l y  d i s a p p e a r  f r o m  the j u r i s d i c t i o n  of 

the c o u r t  o r  b e  s o l d  or o t h e r w i s e  e n c u m b e r e d .
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S e i z u r e  f o r  a n  in r e m  c i v i l  c a s e  s h o u l d  b e  m a d e  u p o n  a 

w a r r a n t  i s s u e d  b y  a s u p e r i o r  c o u r t  j u d g e .  E v i d e n c e  o b t a i n e d  as 

the r e s u l t  of an i l l e g a l  s e a r c h  m a y  n o t  b e  a d m i s s i b l e  in a c i v i l  

in r e m  a c t i o n .  O n e  19 5 8  P l y m o u t h  S e d a n  v. P e n n s v l v a r i a , 380 U.S. 

6 9 3  (1965). H o w e v e r ,  as l o n g  as the e v i d e n c e  s u p p o r t i n g  the 

f o r f e i t u r e  is n o t  t a i n t e d ,  it c a n  b e  a r g u e d  that a n  i l l e g a l  

s e i z u r e  of the d e f e n d a n t ' s  p r o p e r t y  is n o t  a b a s i s  for d i s m i s s a l  

of the case. S e e , T h e  S h i p  R i c h m o n d  v. U n i t e d  S t a t e s , 9 C r a n c h  

102, 3 L.E d .  670 (1815); U n i t e d  S t a t e s  v. O n e  C h e v r o l e t  S e d a n , 7 

A l a s k a  605 (D. A l a s k a  1927/. T h e  c o u r t  in B o y d  v. U n i t e d  S t a t e s , 

116 U.S. 616 (1886) d i s t i n g u i s h e d  b e t w e e n  a s e a r c h  f o r  a n d  

s e i z u r e  of a m a n ' s  p r i v a t e  b o o k s  a n d  p a p e r s  for the p u r p o s e  of 

o b t a i n i n g  i n f o r m a t i o n  o r  u s i n g  t h e m  as e v i d e n c e  a g a i n s t  him, a n d  

s e i z u r e  f o r  the p u r p o s e  o f  f o r f e i t u r e .  In U n i t e d  S t a t e s  v. O n e  

F o r d  C o u p e  A u t o , 272 U.S. 321 (1926), the c o u r t  h e l d  th a t  w h e r e  

p r o p e r t y  d e c l a r e d  f o r f e i t  b y  a f e d e r a l  s t a t u t e  is s e i z e d  b y  one 

h a v i n g  n o  a u t h o r i t y  to do so, the U n i t e d  S t a t e s  m a y  " a d o p t "  the 

s e i z u r e  w i t h  the s a m e  e f f e c t  as if it o r i g i n a l l y  h a d  b e e n  m a d e  by 

a d u l y  a u t h o r i z e d  o f f i c e r .

C . R e l e a s e .

D e p e n d i n g  o n  t h e  c i r c u m s t a n c e s ,  it m a y  b e  d e s i r a b l e  to 

a l l o w  the d e f e n d a n t  p r o p e r t y  to be r e l e a s e d  p e n d i n g  trial.

If an a i r c r a f t  or v e s s e l  is r e l e a s e d  on s t i p u l a t i o n ,  it

1 Q *1 m n n r t ' p n  r  t h a t *  t- H  o  p a r o c j r n o n h  A a n r\-v
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p r o m i s s o r y  n o t e  or a t l e a s t  i n s u r a n c e  c o v e r a g e  for the v a l u e  of 

the v e s s e l  or a i r c r a f t .  If a b o n d  is s e c u r e d ,  it s h o u l d  c o v e r  at 

l e a s t  the fu l l  v a l u e  of the v e s s e l ,  w i t h  a p r o v i s i o n  for 

a l t e r a t i o n  of the s t a t e d  v a l u e  in the e v e n t  th a t  the p r o p e r t y  

i n c r e a s e s  in v a l u e  d u r i n g  the p e n d e n c y  of the l i t i g a t i o n .  It m a y  

b e  i m p o s s i b l e  to a c c o m p l i s h  this as a p r a c t i c a l  m a t t e r .  In that 

e v e n t ,  it is b e s t  to e s t a b l i s h  the s e c u r i t y  or b o n d  in m u c h  the 

sa m e  m a n n e r  as bail. A n y  s t i p u l a t i o n  f o r  r e l e a s e  s h o u l d  a l s o  

i n c l u d e  a p r o v i s i o n  th a t  the o w n e r  n o t  s e l l  or o t h e r w i s e  e n c u m b e r  

the p r o p e r t y ,  a n d  th a t  the o w n e r  w i l l  p r o d u c e  the i t e m  u p o n  

d e m a n d .

D . S e r v i c e  a n d  P a r t i e s .

In a c c o r d a n c e  w i t h  a d m i r - i t y  p r o c e d u r e ,  s e r v i c e  o n  a 

s h i p  (or a i r p l a n e )  can be e f f e c t e d  b y  p o s t i n g  a c o p y  of the 

c o m p l a i n t  o n  the p r o p e r t y  a n d  l e a v i  .c a c o p y  w i t h  the p e r s o n  

h a v i n g  c o n t r o l  o f  it, a n d  b y  p u b l i c a t i o n  o f  a n o t i c e  of f i l i n g  a 

f o r f e i t u r e  c o m p l a i n t .

A l a s k a  c o u r t s  m a y  r e q u i r e  p e r s o n a l  s e r v i c e  of the 

n o t i c e  of f i l i n g  a f o r f e i t u r e  a c t i o n  o n  a l l  a s c e r t a i n a b l e  o w n e r s  

or c l a i m a n t s ,  so a t i t l e  s e a r c h  s h o u l d  be m a d e  in c o n n e c t i o n  w i t h  

s e r v i c e  o f  p r o c e s s .  T h e  U.S. S u p r e m e  C o u r t  h a s  r u l e d  that w h e r e

the g o v e r n m e n t  k n e w  t h a t  the o w n e r  of a f o r f e i t e d  c a r  w a s  n o t  at

the a d d r e s s  to w h i c h  n o t i c e  w a s  sent, the s e r v i c e  w a s  i n a d e q u a t e .

♦» ■”>« A A Q TT C *3 Q M  0 7  ^  ^
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Beca u s e  the a c t i o n  is in r e m , there are no " n e c e s s a r y "  

p a r t i e s  to the action, o t h e r  than the "res" and the state. U t a h

L i q u o r  C o n t r o l  Comm'n. v. W o o r a s , 93 P . 2d 455 (Utah 1939). For a

case c o n t r a  this g e n e r a l  rule, see P e o r l e  v. B r o a d , 12 P . 2d 941

(Cal. 1932). The p r e s e n c e  of the o w n e r  or c l a i m a n t  is not

n e c e s s a r y  for the a c t i o n  to proceed. The o w n e r  of the item, or 

an y o n e  c l a i m i n g  an i n t e r e s t  in it, a l t h o u g h  not n a m e d  as a party, 

may a p p e a r  and m a k e  a defense, e i t h e r  by f i l i n g  a c l a i m  and 

a n s w e r  or by m o v i n g  to intervene. P e o p l e  v. One 1941 M e r c u r y  

Sedan, 168 P . 2d 443 (Ct. App. Cal. 1946).

B e c a u s e  of AS 16.05. 1 9 5 ( e ) ,  a lis p e n dens g i v i n g  

n o t i c e  of the f o r f e i t u r e  a c t i o n  m u s t  be f iled a g a i n s t  the ship or 

aircraft, w i t h  the U.S. C o a s t  Guard, FAA, or local r e c o r d i n g  

district, as a p p r o p r i a t e .  In the case of v essels, the U.S. C o a s t  

G u a r d  w i l l  file the notice, w i t h  the v e s s e l s  d o c u m e n t a t i o n  

p a p e r s .

Ill D I S P O S I T I O N  OF F O R F E I T E D  E Q U I P M E N T

AS 1 6 . 0 5 . 1 9 5  p r o v i d e s  that e q u ipment, i n c l u d i n g  

a i r c r a f t  and boats, f o r f e i t e d  for a fi s h  and game v i o l a t i o n  is to 

be d i s p o s e d  of at the d i s c r e t i o n  of the D e p a r t m e n t  of Fi s h  and 

Game. The s t a t u t e  does n o t  r e q u i r e  that the d e p a r t m e n t  sell the 

e q u i p m e n t  at p u b l i c  auction, nor does it s p e c i f y  that the 

d e p a r t m e n t  pay o f f  liens or m o r t g a g e s  on the f o r f e i t e d  equipment, 

however, the A l a s k a  S u p r e m e  Court, in State v. R i c e , bZb P . Z d  1U4
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(Alaska 1981) he l d  that w h e r e  a third p arty (in that case, a 

f i n a n c i a l  institution) had done all it r e a s o n a b l y  c o u l d  be 

e x p e c t e d  to do to a v oid illegal use of e q u i p m e n t  in w h i c h  it had 

an interest, it was e n t i t l e d  to r e m i s s i o n  of its i n terest in the 

l o r f e i t e d  equipment.
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F O R F E I T U R E  C H E CKLIST: I N I T I A T I N G  THE A C T I O N

S e i z u r e  W arrant, A f f i d a v i t  of Return. (n.b. - s e parate 

c ourt n u m b e r  and file for the seiz u r e  w a r r a n t ) .

R e c e i p t  and I n v e n t o r y  of a i r c r a f t / f l o a t s / s k i s , or v e s s e l  

and gear.

C i vil C o m p l a i n t  for F o r f e i t u r e ,  Summons (post on v e s s e l  

or a i r p l a n e ) , Return.

T i t l e  Search.

N o t i c e  of F i l i n g  C o m p l a i n t  - send to o w n e r  and lienor. 

M o t i o n  for S e r v i c e  by P u b l i c a t i o n ,  A f f i d a v i t ,  Order. 

N o t i c e  of F i l i n g  C o m p l a i n t  (for p u b l i c a t i o n  in n e w s­

paper) .

A f f i d a v i t  of P u b l i c a t i o n .

Lis P e n dens (file in O k l a h o m a  City, for aircraft, or 

S t a t e  R e c o r d i n g  O f f i c e  f u r t h e r  equipment).

S t i p u l a t i o n  for Release, bond, i n s u r a n c e  coverage, etc.
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F O R M  NO. 1
O P E R A T O R ' S  

S E I Z U R E  I N F O R M A T I O N  
(AIRCRAFT)

1. M a k e  of air c r a f t  _______________________________________________________

2. M o d e l  of a i r c r a f t  _____________________________________________________

3. O f f i c i a l  F.A.A. R e g i s t r a t i o n  No. _________________________________

4. E n g i n e  Serial No(s). _________________________________________________

5. A i r f r a m e  Serial No. ___________________________________________________

6. Floats (Skiis) type ___________________________________________________

7. Floats (Skiis) - Serial No. _________________________________________

8. Floats (Skiis) - E s t i m a t e d  v a l u e  today___________________________

9. D e s c r i p t i o n  of aircraft, (wheels, STOL kits, s t all fences,
types of fabric, color scheme, etc.)

10. V a l u e  w h e n  p u r c h a s e d  $______________________________________________

11. a. Da t e  of last r e a p p r a i s a l   , 19

b. V a l u e  at last r e a p p r a i s a l  $_________________________________

c. Na m e  and address of a p p r a i s e r  _____________________________

12. E s t i m a t e d  v a l u e  today $_____________________________________________

13. P l a c e  and date of m o s t  r e c e n t  o v e r h a u l s  or repa i r s

______________________________________________________________________ , 19

______________________________________________________________________ , 19

14. a. Name of owner(s) _______________________________________________

b. A d d r e s s  of o wner __________________

Tele. ( )
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1 5 . L i e n s .
FORM N O . 1 ( c o n t . )

N a m e  & A d d r e s s  Balance

a .

Date
Inc u r r e d

, 19

P a y ment
S c h e d u l e

_per m o ,

b . , 19 per mo

c . , 19 per mo,

16. I n s u r a n c e  coverage.

N a m e s  of

a .

I n s u r a n c e
C o m p a n y

b.

c .

T y p e  of 
I n s u rance

A m o u n t  of 
I n s u r a n c e

P r e m i u m  
A m o u n t  and 
Du e  Date

$ per_

D u e ______

$ per

Due______

$ per_

Due

17. D e s c r i p t i o n  of instruments, radios, and a p p u r t e n a n t  
e q u i p m e n t  a n d  o t her parapher n a l i a .

I t e m

a .

M o d e l  No. Serial No. Date of P u r c h a s e  C o n d i t i o n

c .

d.

D A T E D  this ____ day of

_____________ , Alaska.

, 1 9  , at
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O P E R A T O R ' S  
S E I Z U R E  I N F O R M A T I O N  

(VESSEL)

FORM N O .  2

1. Name of vessel

2. K i n d  of ve s s e l

3. O f f i c i a l  U.S.C.G. No,

4. PcrC of R e g i s t r y  ____

5. A D F & G  No. A K

6. V a l u e  w h e n  p u r c h a s e d  $

7. a. Date of last r e a p p r a i . s a l ______________________, 19

b. V a l u e  at last r e a p p r a i s a l  $________________________

c. Name and address of a p p r a i s e r  

S. E s t i m a t e d  v a lue today ________________

9. P l ace and date of m o s t  recent o v e r h a u l s  or repairs

______________________________________________________________ , 19.

______________________________________________________________ , 19.

10. a. Name of owner

A d d r e s s  of owner

Tele. ( T

11. N a mes of others w i t h  a right, title or i n t e r e s t  in v e s s e l

(e.g. Banks, NOAA, state, m a t e r i a l m e n ,  supplies, crews 
wages, etc.)

Da t e  P a y ment
Name & A d d r e s s  B a l a n c e  I n c u r r e d  S c h e d u l e
a. _____________________  , 19 $________ per mo,

b . _________   , 19__  $________ per mo



13. D e s c r i p t i o n  of n a v i g a t i o n a l  equ i p m e n t ,  f i s h i n g  gear and 
o ther paraphernalia.

Item M o d e l  No. Ser i a l  No. Da t e  of P u r c h a s e  C o n d i t i o n

a .

b.

c .

d.

e .

f . _

g-.

h._

i._

j

k._

1.

DATED this
A l a s k a .

d a y  of , 19 at

s i g n a t u r e  or u p e r a t o r  

O p e r a t o r ' s  P r i n t e d  N a m e  
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FORM N O .  3

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

________  JUDICIAL DISTRICT AT ____________

STATE OF ALASKA, )
)

Plaintiff, )
)

v s . )

)
ONE RED AND WHITE PIPER )
airplane. __________________ , Serial )
N u m b e r    and )
contents t h e r e o r , including )
appurtenant instruments, )
r a d i o s , and f l o a t s , )
Serial N o .s and , )
JOHN DOE and JANE DOE, )

)
Defendants. ' 

 )

Civil No. __________________

COMPLAINT FOR FORFEITURE AND DAMAGES 
(AS 16.05.195)

The State of Alaska, through its Attorney General,

alleges as follows:

First Cause of Action

1. This is an action for forfeiture of Piper

N______________________  [describe] and the contents of the aircraft,

including appurtenant instruments and radios. This action is 

brought under a S 16.05.195.

2. On or about _____________________, 19_____, in the

vicinity of ____________________________________________ ,___________________

Judicial District, State of Alaska, the above-described aircraft

was used by defendants __________________________________________________

to [describe violation]
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FORM NO. 3 (cont.) 

These actions constitute violations of fish and game regulations

3. A  2 16.05.195 provides that aircraft and other 

paraphernalia or gear may be forfeited to the state upon judgment 

of a court of competent jurisdiction in an action in rem that the 

aircraft and paraphernalia or gear were used in or in aid of a 

violation of a fish or game statute or regulation.

4. On  , 19 , pursuant to a seizure

warrant issued on __________________ , 19____ , the above-described

aircraft, its floats and equipment were seized at __________________ ,

Alaska, ___________  Judicial District, and the aircraft, floats and

equipment are or will be within the jurisdiction of this court 

during tht pendency of the proceedings in this matter.

WHEREFORE, the State of Alaska prays for:

I. Judgment forfeiting the above-described aircraft, 

floats, and equipment to and for the use of the State 

of Alaska.

II. Costs, attorney fees and such further relief as 

the Court may deem appropriate.

Second Cause of Action

1. The State of Alaska realleges and reaffirms the 

allegations of paragraphs 1 through 4 above.

2. This is an action for damages, for the value of 

[describe resource]

caken m  violation of AiasKa fisn ana game statutes ana
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FORM NO .  3 ( c o n t . )

regulations. This action is brought under AS 16.05.195, which 

provides that an action for damages may be joined with an action 

for forfeiture of aircraft and equipment used in or in aid of a 

violation of an Alaska fish and game statute or regulation.

3. The defendants ____________________________________________

are, and at all times relevant to this action have been, 

residents of  , Alaska,  ' Judicial District.

District, State of Alaska, defendant _________________________________

[describe viola* _on]

in violation c Alaska Fish and Game regulation ___________________

- the offense being [describe]

5. As a result of the actions of defendants

____________________________  described above, the Stare of Alaska has

been Irreparably damaged by the illegal appropriation of

in an amount no less than

4 . On or about , 19____, in the

vicinity of Judicial

$

WHEREFORE the State of Alaska prays for relief as

f o l l o w s :

I. Damages in an amount not less than

$ said damages to be proven more

specifically at trial.

II. Costs, attorney fees and such further relief as
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this C o u r t  m a y  d e e m  a p p r o p r i a t e .

D A T E D  at A n c h o r a g e , A l a s k a  this 

____________ , 19______.

d a y  of

A T T O R N E Y  G E N E R A L

B y :

A s s i s t a n t  A t t o r n e y  G e n e r a l



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

  JUDICIAL DISTRICT AT ____________

DIRECTIONS FOR SERVICE

FORM NO.

STATE OF ALASKA,

P l a i n t i f f ,

v s .

ONE RED AND WHITE
airplane, N________
Number

, Serial 
and contents

t h e r e o f  including appurtenant 
instruments and radios, and floats, 
Serial N o s . and , and

D e f e n d a n t s .

DATE:

COURT N O .: 

SERVICE NO.

Nature of Writ:

S E R V E :

COMPLAINT FOR FORFEITURE AND DAMAGES 

(AS 16.05.195) and SUMMONS

One red and white
airplane, N______________
Number

S e r i a l
 _   and contents

thereof, including appurtenant 
instruments and radios, and floats,
Serial Nos. _____  and  , by
posting a copy of this complaint 
and summons upon said aircraft, 
located at the Fish and Wildlife 
Protection hangar, State of Alaska, 
Department of Public Safety, Lake 
Hood, Anchorage, Alaska.

Please make return of service to

Clerk of the Superior Court 
303 K Street
Anchorage, Alaska 99501
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FORM NO .  3

Office of the Attorney General 
1031 4th Avenue, Suite 200 
Anchorage, Alaska 99501

ATTORNEY GENERAL 

B y :
Assistant Attorney General
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V

S E I Z U R E  WARRANT FORMS

A  c i v i l  f o r f e i t u r e  a c t i o n  m u s t  be c o u p l e d  w i t h  a c t u a l  

or c o n s t r u c t i v e  s e i z u r e  of the r e s . A t  l e a s t  one s t a t e  s u p e r i o r  

c o u r t  j u d g e  has r u l e d  that f i l i n g  a n o t i c e  of s e i z u r e  a n d  a lis 

p e n a e n s  in the a p p r o p r i a t e  r e c o r d i n g  o f f i c e  is n o t  s u f f i c i e n t  

c o n s t r u c t i v e  sei z u r e .  P h y s i c a l  s e i z u r e  or c h a i n i n g  or 

i m m o b i l i z i n g  the e q u i p m e n t  a n d  a t t a c h i n g  a c o p y  of the c o m p l a i n t  

is a p p r o p r i a t e .  A n  i t e m  m a y  be s e i z e d  w i t h o u t  a w a r r a n t  u n d e r  AS 

1 6 . 0 5 . 1 9 0 ,  b u t  a s u b s e q u e n t  s e i z u r e  w a r r a n t  s h o u l d  be o b t a i n e d  

e v e n  in s u c h  a ca s e  in o r d e r  to o b t a i n  j u d i c i a l  a p p r o v a l .
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_________ JUDICIAL DISTRICT AT_______________

Warrant to Seize

IN THE NAME OF THE STATE OF ALASKA

TO ANY PEACE OFFICER AUTHORIZED TO EXECUTE WARRANTS

Sworn testimony has been given by ___________________________________
Alaska Fish and Wildlife Enforcement Orricer, on
19__, that he has reason to believe that a (describe item]
regi. tration n u m b e r ____________, is at this time at or near
_________ _________________________________ , Judicial District,
State or Alaska. Pursuant t;:o AS 16.05.170, AS 16.05.190, and 
AS 16.05.195, the aircraft:

1. Is evidence cf the particular crime of

FORM N O .  5

I N  TH E S U P E R I O R  C O U R T  F O R  TH E S T A T E  O F  A L A S K A

in violation or and

Is evidence cf the particular crime of

in violation of

3. May be forfeized to the State of Alaska under 
AS 16.05.195, u p o n  determination by a court of 
competent jurisdiction, in z proceeding i' r e m ,
that the airczraft was used in or in aid of a
violation of a n  Alaska Fish and Ja n e  statute or 
r e g u l a t i o n .

I am satisfied that there is probable cause to believe that the
aircraft so described above vas used in or in aid of a violation
of

I am satisfied that there are grounds for issuance of a warrant 
to seize the aircraft described above under AS 16.05.170 et s e q ., 
and AS 16.05.195, as well as on the other foregoing ground?.

I am satisfied that seizure of: the above-described aircraft is 
necessary in order to insure that the aircraft will come within 
the jurisdiction of this courz.
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FORM N O .  5 ( c o n t . )

Y O U  A R E  H E R E B Y  C O M M A N D E D  to .seize the a i r c r a f t  d e s i g n a t e d  in this
w a r r a n t  abov e ,  r e g i s t r a t i o n  n u m b e r   . s e r v i n g
this w a r r a n t  b e t w e e n  7:00 a.m. a n d  1 0 : 0 0  p.m. U p o n  s e i z i n g  s a i d  
a i r c r a f t ,  y o u  a r e  c o m m a n d e d  to h o l d  it s e c u r e  p e n d i n g  f u r t h e r  
c o u r t  o r d e r ,  l e a v i n g  a c o p y  of t h i s  w a r r a n t ,  a c o p y  o f  the 
s u p p o r t i n g  a f f i d a v i t s ,  if any, a n d  a r e c e i p t  f o r  the p r o p e r t y  
taken, a n d  to p r e p a r e  a w r i t t e n  i n v e n t o r y  of the p r o p e r t y  s e i z e d  
a n d  to r e t u r n  this w a r r a n t  a n d  b r i n g  the p r o p e r t y  b e f o r e  m e  (or a 
r e c e i p t  t h e r e o f )  w i t h i n  ten (10) da y s  of this date, as r e q u i r e d  
b y  law.

(SEAL)

D A T E D : ___________________________________ , 19______ . ^ ___________________________
J u d g e !M a g i s t r a t e
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FORM NO .  6
R E T U R N

I r e c e i v e d  Che a t t a c h e d  W a r r a n t  to S e i z e  on ____________________________ ,
19__ , a n d  h a v e  e x e c u t e d  it as f o l l o w s :

O n   ^ ( , 1 9 ___, at ___________________  ( a . m . ) ( p . m . ) ,
I s e i z e d  the p r o p e r t y  d e s c r i b e d  in the w a r r a n t ,  a n d  I left a c o p y  
of the w a r r a n t  (with) (at) _____________________________________________________.

T h e  f o l l o w i n g  is a n  i n v e n t o r y  of the p r o p e r t y  t a k e n  p u r s u a n t  to 
the w a r r a n t :

T h i s  i n v e n t o r y  w a s  m a d e  in the p r e s e n c e  o f  _____________________________
_________________________________________  a n d  o f ___________________________________  .

I s w e a r  t h a t  this i n v e n t o r y  is a t r u e  a n d  d e t a i l e d  a c c o u n t  cf all 
p r o p e r t y  t a k e n  b y  m e  on the a u t h o r i c y  o f  this w a r r a n t .

N a m e  a n d  T i t l e

S I G N E D  a n d  S W O R N  to b e f o r e  m e  t h i s  , d a y  of
19 .

(SEAL)

J u d g e / M a g i s t r a t e "
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H""*

NOTICE OF FORFEITURE

Vessels, airplanes, vehicles, fishing gear, hunting 

equipment, fish and game or parts of fish and game, including 

aquatic plants subject to civil forfeiture under AS 16.05.190 and 

.195 are typically subject to various claims of interest. To 

avoid allegations that persons claiming an interest in objects 

have been denied due process, a notice of forfeiture should be 

signed by the clerk of court and served upon all persons known to 

have an interest in the items. In addition, publication in local 

or industry newspapers giving notice of the criminal or civil 

forfeiture action provides further compliance with judicial due 

process standards of notice. Notice to lienholders or owners of 

record must also be provided before forfeiture in a criminal 

action, and the interest of an "innocent" lienholder who has 

taken all reasonable steps to insure that the item was not used 

illegally cannot be forfeited, State v. R i c e , No. 13969 BE, 

(Superior Ct, Fairbanks May 16, 1979). A joint venture:, however, 

may not be deemed an "innocent" third party. F/V American Eagle 

v. S t a t e , 620 P . 2d 657 (Alaska 1980).

The Notice of Forfeiture summarises the complaint and 

advises interested parties how to obtain copies of the complaint 

and how to file a claim to the res. This notice is a substitute 

for the more costly publication of the entire complaint.

Each Notice of Forfeiture should allow an opportunity 

for the interested party to obtain a hearing for release of the 

res. Several state supreme courts have decided the state must
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take the initiative to set up this hearing. Other states 

conclude the hearing is not mandatory. Alaska law does not 

require such a hearing (the omission is a major point on appeal 

in the F/V American Eagle v S t a t e , 620 P.2d 105 (Alaska 1980) 

cert denied, and State v. R i c e , 626 P . 2d 104 (Alaska 1981). 

Because petitions for release will always be entertained by our 

courts, the opportunity for a hearing should be confirmed.
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FORM N O .  7

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT AT

STATE OF ALASKA,

P l a i n t i f f ,

vs .

THE F/V MR. WONDERFUL, its 
paraphernalia and gear, the 
proceeds of 52,349 pounds of 
king crab delivered pursuant 
to ADF&G Fish Ticket 
No. E 534219, LARRY EDFINGER 
and PAUL TATUM,

D e f e n d a n t s .

No. 3AN - CIV

NOTICE OF FORFEITURE

TO: The above-named defendants and all other persons
claiming any right, title or interest in the F/V Mr. 
Wonderful, its paraphernalia and gear.

On ______________ , 19  an action under AS 16.35.105. **

The complaint alleges the illegal taking, possession and

transportation of king crab in waters subject to the jurisdiction

of the State of Alaska on or about September 16, 1978.

You must file claim to the defendant items with the

clerk of this court and with the Attorney General's Office on or

** For the forfeiture of the F/V Mr. Wonderful, its 
paraphernalia and gear and proceeds of 52,349 pounds of Alaska 
king crab landed on September 16, 1978 under ADF&G ticket No. E 
534219 was commenced in the Superior Court in Anchorage.
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FORM NO. 7 (cont.) 

before 20 days after service by mail or personal delivery or 

within 30 days after the last date of publication of this notice 

whichever is sooner. After filing your claim you must, within 

twenty (20) days after receiving a copy of the complaint, file 

with the court and serve on the Office of the Attorney General, 

State of Alaska, 420 L Street, Suite 100, Anchorage, Alaska, 

99501, Telephone (907) 276-3550, your answer. If you fail to do 

so judgment will be entered for the relief demanded in the 

C o m p l a i n t .

DATED this _______  day of  , 19_ at Anchorage,

A l a s k a .

Clerk of the Courts 
303 K Street 

Anchorage, Alaska 99501



A. A I R C R A F T .
In g e n e r a l ,  it is s i m p l e r  n o t  to r e l e a s e  s e i z e d  

a i r c r a f t  p e n d i n g  l i t i g a t i o n  u n l e s s  d i r e c t e d  o t h e r w i s e  d v  the 
c o urt; h o w e v e r ,  if the c a s e  is l i k e l y  to ta k e  a l o n g  ti m e  to 
r e s o l v e ,  or s t a t e  s t o r a g e  f a c i l i t i e s  a r e  full, it m a y  be 
a d v i s a b l e  to r e l e a s e  u n d e r  a p p r o p r i a t e  terms. A  b o n d  or o t h e r  
s e c u r i t y ,  p r e f e r a b l y  in t w i c e  the v a l u e ,  s h o u l d  b e  p o s t e d  in 
o r d e r  to c o v e r  u n f o r s e e n  p r o b l e m s  a n d  p o t e n t i a l  l o s s e s  or 
l i a b i l i t i e s .  If a n  a i r c r a f t  is n o t  r e l e a s e d ,  it s h o u l d  be 
c a r e f u l l y  s t o r e d  w i t h  the e n g i n e  " p i c k l e d " ,  a n d  b e  k e p t  u n d e r  
a d e q u a t e  c u s t o d i a l  care.

R E L E A S E S
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FORM NO .  8

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  
________  J U D I C I A L  D I S T R I C T  A T  ______________

S T A T E  O F  A L A S K A ,  )

)
P l a i n t i f f ,  ^

v s . )

)

No. 3A N _____-_______  CIV.

S T I P U L A T I O N  F O R  R E L E A S E  O F  A I R C R A F T

I

T h i s  is a n  a c t i o n  f o r  f o r f e i t u r e  of the a b o v e - d e s c r i b e d  

d e f e n d a n t  items.

II

T h e  k n o w n  p a r t i e s  w i t h  a n  i n t e r e s t ,  r i g h t  or t i t l e  to 

the d e f e n d a n t  i t e m s  are:

1. ( S t a t e  o f  A l a s k a ) ______________________________________________

2. ( G o v e r n m e n t  b u r e a u s ) __________________________________________

a. T a x e s  _______________________________________________________

b . L o a n s

3. ( O w n e r / O p e r a t o r )

4. (Bank)

5. ( L i e n o r  o r  M o r t g a g o r )

6. ( M a t e r i a l m e n  a n d  M e c h a n i c s )

7. ( O t h e r ) ____________________________



III

The above-described aircraft was seized on

 _________________________________ , 19____ , under (a warrant issued

on   in the   court of

___________________________ A l a s k a ) .

IV

It is presently in the best interests of all parties 

that the defendant items name in Exhibit A to this agreement be 

provided an opportunity to engage in lawful activities until

___________________________ , 19____ , (or such time as a [district or

superior] court decision on forfeiture is r e n d e r e d ) .

THEREFORE the parties agree as follows:

1. Plaintiff, which has limited storage facilities, 

agrees to release, under the terms and conditions of this 

stipulation, the described aircraft with appurtenant instruments

and radios, to the control and custody of ___________________________ ,

hereinafter referred to as "custodian", or his agent or

designated employees. The aircraft is subject to and remains

under the state's constructive seizure.

2. Custodian shall meet all obligations on the 

defendant items without delay. The obligations and dates of 

payments presently known are:

FORM NO .  8 ( c o n t . )
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F O R M  NO. 8 (cont.)

Lender T o t a l
M o n t h l y
Payments

D u e
D a t e

a .

b.

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  of e a c h  r e q u i r e d  

p a y m e n t  in w r i t i n g  w i t h i n  f i v e  d a y s  of d u e  date.

4. C u s t o d i a n  _________________________________________________  as

r e g i s t e r e d / j o i n t - o w n e r  of the a i r c r a f t  in _______________________________ ,

a g r e e s  to k e e p  a n d  m a i n t a i n  the a i r c r a f t  w i t h i n  the S t a t e  of 

A l a s k a  a n d  n e i t h e r  s e l l ,  d i s p o s e ,  n o r  o t h e r w i s e  e n c u m b e r  or 

d i m i n i s h  his o w n e r s h i p  or e q u i t y  in the a i r c r a f t  u n l e s s  

s p e c i f i c a l l y  a u t h o r i z e d  b y  o r d e r  o f  the c o u r t  or u p o n  s t i p u l a t i o n  

w i t h  the state.

5. C u s t o d i a n  a g r e e s  to h o l d  the s t a t e  h a r m l e s s  for 

any d a m a g e s  o r  o b l i g a t i o n s  w h i c h  m a y  o c c u r  a f t e r  d e l i v e r y  to 

c u s t o d i a n  u n d e r  this a g r e e m e n t .  C u s t o d i a n  a g r e e s  to a b i d e  b y  all 

o r d e r s  o f  this c o u r t  o r  a n y  a p p e l l a t e  c o u r t ,  i n t e r i m : u t o r y  o r  

f i nal, a n d  w i l l  d e l i v e r  t h e  a i r c r a f t  to the s t a t e  at s u c h  p l a c e  

a n d  s u c h  t i m e  as m a y  b e  d i r e c t e d  to this c o u r t  or a n y  a t p e l l a t e  

c o u r t  in the sa m e  or b e t t e r  c o n d i t i o n  as r e c e i v e d  f r o m  the s t a t e  

by v i r t u e  o f  this o r d e r ,  o r d i n a r y  w e a r  a n d  t e a r  e x c e p t e d .
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F O R M  NO. 8 ( c o n t . )

6. C u s t o d i a n  a g r e e s  to o b t a i n  i n s u r a n c e  (hull a n d  

l i a b i l i t y )  on the i t ems b e i n g  d e l i v e r e d  in an a m o u n t  e q u a l  to 

t h e i r  r e p l a c e m e n t  v a l u e  a n d  to k e e p  s u c h  a p o l i c y  in f o r c e  for 

the f u l l  r e p l a c e m e n t  a m o u n t  at all times.

7. T h e  p a r t i e s  a g r e e  u p o n  the f o l l o w i n g  v a l u e  c f  the 

d e f e n d a n t  i t e m s  l i s t e d  in E x h i b i t  A  at the t i m e  of s e i z u r e .

D a t e  of S e i z u r e  V a l u e  $

8. To s e c u r e  the s t a t e ' s  i n t e r e s t  in the a i r c r a f t ,

c u s t o d i a n  s h a l l  (post a b o n d  in the a m o u n t  of ________________________)

o r  ( d e p o s i t  the sum of S_________________________  in c a s h i e r ' s  c h e c k

w i t h  t h e  c l e r k  of the cour t ,  ____________________________________ , c o u r t ,

S t a t e  o f  A l a s k a ) .

9. ( B o n d / d e p o s i t )  s h a l l  be i n c r e a s e d  w h e n e v e r  t h e r e  

is an a s s e s s e d  i n c r e a s e  in v a l u e  of the d e f e n d a n t  items e q u a l  to 

t w e n t y  p e r c e n t  of the v a l u e  g i v e n  in i t e m  n u m b e r  7 above. 

C u s t o d i a n  a g r e e s  that in the e v e n t  of the a c c i d e n t a l  loss o f  the 

a i r c r a f t ,  or s u b s t a n t i a l  loss to the a i r c r a f t ,  or loss of the 

a i r c r a f t  by t h e f t  or a c t  of God, or o t h e r w i s e ,  or his f a i l u r e  to 

r e t u r n  the a i r c r a f t  u p o n  c o u r t  o r d e r  f o r f e i t i n g  h i s  i n t e r e s t  in 

the a i r c r a f t ,  the ( s t i p u l a t e d  v a l u e  of the a i r c r a f t  on d e p o s i t  as 

s e t  f o r t h  in p a r a g r a p h  70 o r  (bond) s h a l l  b n  f o r f e i t e d  to the 

S t a t e  o f  A l a s k a .  The s t a t e  s h a l l  r e t a i n  the a c c r u e d  i n t e r e s t  on 

t h e  en>0, ir>f Hpnnc;i .  f-pH Tn f h p  p v p n r  n a r f i a l  dampwe t n  r h p
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aircraft, custodian shall either repair the damage, and restore 

the aircraft to the same or better condition which existed prior 

to the damage, to the satisfaction to the state, or forfeit that 

percent of the stipulated value required to restore the aircraft 

to the same condition which existed before the damage.

10. Custodian shall be penalized as follows for delay 

in delivery from the time custodian or his representative 

receives oral or written notice of a decision of forfeiture.

Delay (Days) Penalty

a. 0-1 None

b. 2-3 5% of the value of paragraph
or the value of 

the returned items at time of 
delivery, whichever is higher.

c. 4-5 10%

d. 6-7 50%

e. More than 7 Forfeiture of bond/value on
d e p o s i t .

11. Custodian shall do no act with the aircraft, nor 

permit nor allow any act to be done by his agents or employees 

that could subject it to forfeiture or seizure by this state, any 

other state, federal or private authorities, and agrees to keep 

the aircraft current in annual inspections, and to keep and 

maintain the aircraft in accordance with ail Federal Aviation 

Administration regulations and directives.

12. Custodian absolves the State of Alaska, its agents

. . . J  . . . 1 - ------   -  - C . . . .  1 i  . t  .* 1 * ... C - J - — . - .  J ..v. •. ■»..a u u  c u i p i u j f c c o  , ujl a n ^  i i d L i i i i i . } '  i . u jl u-ciuici^ g  u a a u  m x g u u  u a v c

FORM N O .  8 ( c o n t . )
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F O R M  NO. 8 (cont.) 

o c c u r r e d  w h i l e  the a i r c r a f t  w a s  in s t a t e  c u s t o d y ,  a n d  f u r t h e r  

a g r e e s  to r e c e i v e  the a i r c r a f t  as is a n d  w h e r e  is at the ti m e  of 

r e l e a s e .

13. In the e v e n t  that i m p r o v e m e n t s  a r e  m a d e  to the

£ r c raft d u r i n g  the a i r c r a f t ' s  r e l e a s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d

to the a d d i t i o n  of a v i o n i c s ,  o v e r h a u l i n g  or r e p l a c i n g  the

e n g i n e ( s ) ,  r e p a i r i n g  or r e p l a c i n g  m e c h a n i c a l  p a r t s  of the 

a i r c r a f t ,  r e f a b r i c i n g ,  etc., b e y o n d  o r d i n a r y  m a i n t e n a n c e  

i n c l u d i n g  a n n u a l  a n d  100 h o u r s  i n s p e c t i o n s ,  the s t a t e  w i l l  

r e i m b u r s e  the c u s t o d i a n  for any a d d i t i o n a l  f a i r  m a r k e t  v a l u e  o v e r  

t h a t  at the t i m e  of s e i z u r e ,  w h i c h  is d i r e c t l y  a t t r i b u t a b l e  to 

t h e  i m p r o v e m e n t s  in the a i r c r a f t  at the time o f  f o r f e i t u r e ,  if 

the a i r c r a f t  is f o r f e i t e d  in this a c t i o n .  If the p a r t i e s  c a n n o t

a g r e e ,  the f a i r  m a r k e t  v a l u e  for the i m p r o v e m e n t s  s h a l l  be

d e t e r m i n e d  b y  the court.

14. T h i s  S t i p u l a t i o n  a n d  R e l e a s e  o f  the a i r c r a f t  

b e c o m e s  e f f e c t i v e  o n l y  u p o n  two d a y s  w r i t t e n  n o t i c e  to the 

u n d e r s i g n e d  A s s i s t a n t  A t t o r n e y  G e n e r a l  a n d  to the D e p a r t m e n t  of 

P u b l i c  S a f e t y ,  F i s h  a n d  W i l d l i f e  P r o t e c t i o n ,  the two d a y s  to be 

c o u n t e d  e x c l u d i n g  l e g a l  h o l i d a y s  a n d  w e e k e n d s .  A f t e r  two days' 

n o t i c e ,  the a i r c r a f t  s h a l l  b e  r e l e a s e d  o n l y  b e t w e e n  the h o u r s  of 

8 a.m. a n d  4 p . m . , M o n d a y  t h r o u g h  Fr i d a y .
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FORM NO. 8 ( c o n ; . )

D A T E D  ac  _____________________ , A l a s k a  c h i s __________day cf

_________________, 19____ .

Custccian P l a i n c i f f

fu-.-codian R e o r a s e n c a c i v e  Ir.ceresced P a r r i e s



FORM NO. 9

I N  THE S U P E R IO R  COURT FOR THE S T A T E  OF  A L A S K A

JUDICIAL DISTRICT AT

State of A l a s k a ,

Plaintiff,

vs .

F/V MR. WONDERFUL, its 
paraphernalia and gear, the 
proceeds of 52,349 pounds of 
king crab delivered pursuant 
to AEriG Fish Ticket 
No. E 534219, LARRY EDFINGZR 
and PAUL TATUM,

Detencants

M e . o.-.N CIV

STIPULATION FOR RELEASE CF VESSEL

This is an action for damages and forfeiture of the 

above-named defendant items.

II

The known parties with an interest, right, or title to 

the defendant items are:

1. State of Alaska _________________________________________

2. U.S. Government, NOAA _________________________________

a. Taxes (fed. state)

b . Loans ____________

c. etc.

3. (Owner/Operator)
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5. ( C r e w m e m b e r 's w a g e  c l a i m s )  _____________________________

6. ( M a t e r i a l m e n  a n d  s u p p l i e r s )  ____________________________

FORM N O .  9 ( c o n t .)

III

It is p r e s e n t l y  in the b e s t  i n t e r e s t  of a l l  p a r t i e s  

t h a t  the d e f e n d a n t  i t e m s  n a m e d  in E x h i b i t  A  to this a g r e e m e n t  

h a v e  an o p p o r t u n i t y  to e n g a g e  in l a w f u l  a c t i v i t i e s  u n t i l

________________________  __ , 19___  (or s u c h  t i m e  as a [ d i s t r i c t  or

s u p e r i o r ]  c o u r t  d e c i s i o n  on f o r f e i t u r e  is r e n d e r e d ) .

T h e r e f o r e  the p a r t i e s  a g r e e  as f o l l o w s :

1. T h e  d e f e n d a n t  i t e m s  n a m e d  in E x h i b i t  "A" are 

r e l e a s e d  to the c o n t r o l  a n d  c u s t o d y  of

______________________________________ , h e r e i n a f t e r  r e f e r r e d

to as " C u s t o d i a n " .

2. C u s t o d i a n  s h a l l  m e e t  a l l  o b l i g a t i o n s  on the 

d e f e n d a n t  i t e m s  w i t h o u t  d e l a y .  T h e  o b l i g a t i o n s  

a n d  d a t e s  of p a y m e n t s  i n c l u d e :

L e n d e r  T o t a l  M o n t h l y  D u e
P a y m e n t  D a t e

a  .____________________ _____________ _______________  __________

b  .____________________ _____________ _______________  __________

c.

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  of e a c h  r e q u i r e d  

p a y m e n t  in w r i t i n g  to t h e  s t a t e  w i t h i n  f i v e  da y s  

of the d u e  date.
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No additional obligation may encumber the vessel 

without written permission of the state.

Custodian agrees to hold the state harmless for 

any damages or obligations that may occur after 

delivery to custodian under this agreement. 

Custodian agrees to obtain insurance on the items 

being delivered in an amount equal to their full 

replacement value and to keep such a policy in 

force at all times.

The parties agree upon the following value of the

defendant items listed in Exhibit A  at the time of

s e i z u r e .

Date of Total
Seizure Value

______________________, 19__  $________________________

Custodian posts a bond in the amount of $___________

to protect the interests of the state during the

period of release.

Bond shall be increased whenever there is an 

increase in value of the defendant items equal to 

20% of the value given in No. 7.

Upon a superior (district) court decision 

favorable to the plaintiff, the released items

shall be immediately delivered to __________________ ,

Alaska within thirty (30) days of the date of the

FORM N O .  9 ( c o n t . )
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10. court's decision. If the value of the released 

items exceeds the value given in paragraph 7, the 

bond less any penalty shall be exonerated upon 

deliver/. If the value of the returned items is 

less than the value given in paragraph 7, the bend 

only in amount equal to the value of the returned 

items stall be exonerated.

11. Custodian shall be penalized as follows for delays 

in delivery:

Del ly
(days) Penalty

a. 0-3 None

b. 4-7 5% of the value of paragraph 7
or 5% of the value of the 
returned items at time of 
delivery, whichever is higher.

c. 7-14 10% of the value of paragraph
7 or 5% of the value of the
returned items at time of 
delivery, whichever is higher.

d. 14-30 50% of the value of paragraph
7 or 5% of the value of the
returned items at time of 
delivery, whichever is higher.

e. More than Forfeiture of bond in addition
30 to defendant items.

12. Upon a jue.gment in favor of the defendant items, 

the bond shall be exonerated and any remaining 

defendant items returned to the custodian.

FORM N O .  9 ( c o n t . )
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13. Custodian shall keep, maintain, and preserve the 

defendant items in accordance with applicable 

laws, regulations, and ordinances and generally 

accepted standards of the industry. The items 

shall be maintained in at least as good a 

condition as when seised. Improvements made with 

written approval of the state shall be credited to 

defendants and the agreed amount shall be paid or 

credited defendants upon a decision of forfeiture 

by the court.

14. In the event Custodian fails to mainta .n the 

vessel in as good a condition as when seized, the 

st<-,te shall repossess the vessel with or without 

notice. Custodian shall reimburse state for all 

repossession costs and maintenance, upkeep, or 

refurbishing costs.

15. Custodian shall keep the defendant items in the 

Third Judicial District unless otherwise 

authorized by order of this court or agreement of 

the parties.

16. On the first day of every month Custodian shall 

prepare a monthly summary, stating the location of 

the vessel and the activities of the defendant 

items, and deliver the summary to plaintiff and

o a r ' l l  i n t o r o o f p H  n a r t v

FORM N O .  9 ( c o n t . )
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FORM NO. 9 (cont.)

l a w s u i t .

1 (a)

17. On the first day of every month Custodian shall 

prepare a proposed itinerary for that month and 

deliver the itinerary to plaintiff and each 

interested party.

18. The bond securing the release of the defendant 

items shall be forfeited to the plaintiff upon: 1) 

failure to deliver in accordance with paragraph 9; 

2 ) loss or destruction or disability to use the 

defendant items for a period exceeding 30 days.

Forfeiture of bond is not cause for dismissal of the

Custodian

1 (b)

Plaintiff

3(a)
Custodian Representative Interested Parties

3(b).

3(c)

3 ( d )
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ALASKA OVERVIEW

1984 PROGRAM STATISTICS

In 1984 ASAP offices were functioning in 18 different locations 
around the state:

ADMINISTRATION

These 18 offices opened a total of 8,799 new cases during the 
calendar year. Referral sources varied according to location, but 
usually included: prosecution, defense, probation, and Pre-Trial
Diversion. Most cases are referred directly from the court.

Screenings were completed on 6,264 cases. Of those screened 4,943 
were DWIs and 1,321 were other alcohol related offenses. Overall, 
631 of these defendants were classified as problem drinkers and 
referred into treatment, either outpatient or residential. Most 
of these cases were prosecuted by the state's District Attorney's 
Office since only a few urban areas have city prosecutors.

ASAP TRAINING

ASAP Administration training was held twice during 1984. The
first session was in Anchorage February 6-10th. Participants
included staff from Anchorage, Bethel, Homer, Juneau, Ketchikan,
Kodiak, Mat-Su, Nome, and Sitka.

Training was held again October 22-26th in Anchorage at the 
Sheffield Hotel. Participants included staff from: Anchorage,

Anchorage
Barrow (6 mos.)
Bethel
Dillingham
Fairbanks
Homer
Juneau
Kenai
Ketchikan

Kodiak
Kotzebue (6 mos.)
Mat-Su
Nome
Petersburg (6 mos.) 
Seward (6 mos.) 
Sitka
Valdez (6 mos.) 
Wrangell (6 mos.)



Barrow, Bethel, Juneau, Ketchikan, Kodiak, Kotzebue, Mat-Su, 
Petersburg, Seward, and Wrangell.

Throughout the year we've had staff members come to Anchorage from 
outlying ASAPs for on-the-job training. This is especially 
important for newly hired Administrators who begin work months 
before formal training is scheduled. Within the next year an ASAP 
Administrator correspondence course will be developed, to allow 
new Administrators a way to begin formal- training in their own 
office on the first day of work.

ON-SITE EVALUATION/TECHNICAL ASSISTANCE

If funding and scheduling permit, each ASAP office has an on-site 
evaluation once a year. Evaluations were completed on all ASAP 
offices funded for FY 84. Reports of these reviews were filed 
with Highway Safety Planning Agency, the State Office of 
Alcoholism and Drug Abuse, and the individual programs.

Evaluations are conducted on a fiscal year and are based on the 
state standards developed for the Alaska ASAP network.

COMMUNITY PARTICIPATION 

Anchorage Mayor's DWI Task Force

The Alaska ASAP Coordinator was appointed to the Mayor's DWI Task 
Force in Anchorage. During the first few mouths of 1984 the task 
force continued to meet, both in committee and in one group, 
putting together recommendations. These were submitted to the 
Mayor in April. Among the recommendations was the call for a 
statewide Governor's task force.

fig.yg r n PL'. ? s_DWI_,Ta sk_ FQc.ce.

In the Fall of 1984 the Governor appointed a DWI Task Force 
chaired by Representative Don Clocksin. The task force met in 
Anchorage November 27-29th at the Egan Convention Center. The 
Alaska ASAP Coordinator was one of a number of system personnel 
asked to testify. Staff support was provided by the Alaska 
Highway Safety Planning Agency and the State Office of Alcoholism 
and Drug Abuse.
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In December ASAP participated in the Alaska Court System's 
Magistrate Training held in Anchorage the week of December 3rd at 
the Holiday Inn. Magistrates from all over the state attended.

Alsc in December ASAP took part in the orientation for four new 
Anchorage District Court Judges: Michael White, Martha Beckwith,
David Stewart and Ralph Stemp.

Meetings/Workshops/Committees

ASAP staff have participated in community meetings, workshops anu 
committees during the last year. These have included the 
University of Alaska's Annual School on Addiction Studies, SOADA, 
MADD, and others.

This year the Alaska ASAP Coordinator was invited to participate 
on the UAA Annual School for Addiction Studies Planning Advisory 
Committee. This committee submits rec emendations to the Center 
for Alcohol and Addiction Studies regarding the Annual School, 
acting as a community resource to the U.A.A. staff.

i£AEj— R&sgfjnchZinjSrinatign Resource.

Each year a number of students from the Anchorage high schools, 
the University of Alaska, Alaska Pacific University and Anchorage 
Community College use the ASAP program as a source of term p >per, 
thesis, and research information. Members of the staff are 
interviewed by students and statistics and journal articles are 
provided for school and university projects.

Information has been provided to the Municipality of Anchorage and 
alcohol treatment programs for comparison and research projects 
being initiated.

Television, radio and newspapers use ASAP as a resource in 
gathering background data. Media participation include two 
evening news features on KIMO-TV, an appearance on Good Morning 
Alaska during Drunk Driving Awareness Week, video footage on a 
KVAC-TV documentary, and newspaper interviews.



1984 PROGRAM STATISTICS

NEW CASES

During 1984, there were 4,316 new cases opened, a 35" increase 
over 1983. A total of 3,072 screenings were completed.

REFERRAL SOURCES

Sources of referral remained consistent with previous years. In 
1984 about 99? of all new cases were referred from District Court. 
The remaining referral sources included: Division of Corrections,
defense attorneys, prosecution, and child custody.

STATE/MUNICIPALITY CASES

In 1984 Anchorage Police Department DWI arrests totaled 2,250. 
This is a 36" increase over 1983. Predictions are that 1985 will 
continue with an increase due to DWI special enforcement and the 
new fast-track DWI court initially funded by the Alaska Highway 
Safety Planning Agency.

CHARGE WHEN REFERRED TO THE ANCHORAGE ASAP

During 1984, DWI cases accounted for 84? of the Anchorage ASAP 
caseload, compared to 81? in 1983 and 75? in 1982. The number of 
DWIs being handled continues to increase.

CLIENT CHARACTERISTICS 

Personal Characteristics

A p p r o x i m a t e l y  85? of all clients were male, the highest 
concentration were in the age category between 19 and 29. 
Caucasians accounted for 76? of the caseload; Alaskan Natives 
accounted for 16? of the caseload.

Over 71? of the referred offenders were employed, which is a 5?



increase over 1983. Only 19? had less than a high school 
education, with 2? falling in the unknown category.

Approximately 21? of the defendants interviewed made $25,000 or 
more; 13? were between $15-25,000; 9? between $10-15,000. There 
was a 1? decrease in the number of individuals earning $25,000 or 
more.

More than 26? of those interviewed were married, 16? were 
divorced, and 52? were single. The remainder were either 
separated, widowed, or their status was unknown.

Prior Criminal Record

For all cases screened, 67? had no prior DV/I conviction. This 
represents a 2? increase over 1983. Approximately 31? had one or 
more DWIs when referred to AASAP, and in 2? of the cases prior 
records were not available.

SCREENINGS AND DRINKER CLASSIFICATION

Screenings were completed on 3,072 cases. Of these 2,176 were 
municipality cases (APD arrests) and 874 were state (AST arrests.) 
There were 22 cases from other sources.

According to established p ocedures, 67? of the cases for which 
screenings were completed were classified as Problem or 
Presumptive Problem drinkers. Only 30? showed no evidence of 
problem drinking, and 3? were unidentified.

EDUCATION AND TREATMENT REFERRALS

According to the established referral policy, only nonproblem 
drinkers are referred to Alcohol Information School. During 1984, 
30? of the screened cases were referred directly to attend the 
eight hour course for alcohol information. Problem drinkers are 
referred to treatment at an approved alcohol treatment agency. 
This year 42? of those interviewed were referred to outpatient 
counseling, 14? were assigned to residential treatment. The 
remaining cases were sent for further evaluation or have their 
assignment pending.

-5-



CLIENT MONITORING AND FOLLOW-UP

During 1984 11,653 reports were processed from treatment agencies 
in monitoring the progress of cases in treatment. Over 4,200 
letters were sent to defendants and 1,940 affidavits were filed in 
follow-up actions to achieve satisfactory outcomes.

The Anchorage ASAP staff made 139 court appearances to provide 
testimony regarding the defendant's participation in alcohol 
programs as part of the conditions of sentencing.

ASSIGNMENT COMPLETED/TERMINATED . . . CASES CLOSED

During the 1984 calendar year, 5,911 cases were closed by this 
office.



) PROGRAM DESCRIPTION

The Alaska Highway Safety Planning Agency is the state agency 
officially designated by the Governor for c o o rdinating and 
planning a statewide highway traffic safety program. This agency 
is continuing a program for the development of a statewide alcohol 
and traffic safety program.

Typically, at least 55% to 55% of annual, single-car fatalities 
involve alcohol impaired drivers and about 50% of all multiple car 
fatalities involve alcohol. There were 39 fatalities in Anchorage 
during 1984. Of these, 16 were alcohol related, 19 were not and 4 
were unknown (as of January, 1985). Thirteen of these fatalities 
were pedestrians and 3 of the 13 were alcohol related.

In the past, the problem of the drinking driver has been seen 
primarily as the responsibility of legislation and police. Each 
agency has functioned individually, with minimal interagency 
involvement.

ALCOHOL AND HIGHWAY SAFETY

AASAP MISDEMEANOR SERVICES CONCEPT

AASAP uses the systems approach, requiring a close working 
relati o n s h i p  among all involved agencies: enforcement,
prosecution, judicial, probation, corrections, rehabilitation, 
licensing, traffic records, public information/education and 
legislation. The emphasis is on the identification and special 
handling of problem-dri nker-driver s after they have been 
apprehended and convicted.

This approach concerns the implementation of effective and 
efficient techniques designed: to i n c r e a s e  the e a r l y
identificati on of problem drinkers to the courts and to 
rehabilitation agencies; to assure that appropriate information is 
used to make decisions regarding procedures to deal with 
problem-drinker-drivers, and; to assure a systematic action 
program to carry out these decisions and monitor and evaluate the 
operation of the entire system.



Immediate and satisfactory program effectiveness cannot be 
expected from the efforts of any one agency. The functions of 
associated agencies must be integrated and coordinated in order to 
attain satis factory outcomes. The a t t e m p t  to c o n t r o l  
problem-drinking-driving must be a permanent social commitment.

AASAP MISDEMEANOR SERVICES GOALS

The AASAP Misdemeanor Services is based on the attainment of chese 
goals:

1. Routine court referrals of all persons convicted of 
DWI.

2. R e f e rral s of alcohol involved defendants for 
offenses other than DWI.

3. Background investigations on all referrals to screen 
offenders for the early identification of problem 
drinkers.

4. Provide alcohol education/treatment recommendations 
and a s s i g n m e n t s  as p o s s i b l e  a d d i t i o n a l  or 
alternative conditions of court sentence.

5. Monitor offender's alcohol education/treatment 
progress.

6. Monitor offender's program progress in judicial 
assignments other than alcohol education/treatment.

7. Provide active and timely follow-up action in cases 
of non-compliance with alcohol education/treatment 
condition of sentence.

8. Provide active and timely follow-up action in cases 
of non-compliance with program assignments ordered 
to ASAP for case management.

9. Provide monthly management information regarding 
program activities.

10. Provide overall program management to facilitate 
cooperation of highway safety, criminal justice and





11. Provide community resource for DWI and/or Criminal 
Justice and alcohol information statistics.

12. Provide standardization and coordination of the 
statewide ASAP network.

13. Provide evaluation and on-site technical assistance 
to each ASAP throughout Alaska.

health care delivery systems.

Hie primary ASAP screening components are described below:
Background Investigation of Clients: This involves the
collection of driving and criminal records, questionnaire 
information, structured interview information, medical and 
social service records.
Drinker Classification: This consists of an analysis of
background information to categorize or screen offenders, 
according to the nature and degree of alcohol problems 
(problem drinkers and social drinkers.) The classification 
is not an attempt to label individuals as "alcoholic," but 
to identify categories for assignment.
Assignment and Referral: This involves a written report of
the findings of the background investigation and screening 
for each client, and a determination of appropriate 
treatment modalities, if  necessary, along with supporting 
justification and referral to the appropriate treatment 
agency.
Monitoring and Follow-up; Each client is monitored 
throughout the entire period of the assignment to determine 
compliance with education/treatment and other imposed 
sanctions, as part of court probation requirements. 
Follow-up activities involve the initiation of actions to 
achieve compliance.
The c lient tracking system provides the necessary 
information as to the number currently in each stage of the 
process and their participation status. Monthly reports on 
each individual, from education/treatment agencies, are 
required.



Monthly Reporting System: A management information system
provides extensive data regarding the client flow and 
activities of the program (see appendix.) This information 
is also useful, along with the client file, as a basis for 
research and evaluation.

CLIENT REFERRALS TO AASAP: CLIENT FLOW AND PROCEDURES

C l i e n t s  are r e f e r r e d  to the o f f i c e  for a b a c k g r o u n d  
investigation/screening/assignment. Most often, referrals come 
from District Court judges, as part of the condition associated 
with a suspended portion of the sentence.

At the time of the scheduled interview, which takes 45 minutes to 
an hour, the client completes a questionnaire and structured 
interview. Prior to the interview, additional background 
information is gathered which includes BAG at the time of arrest, 
prior traffic and criminal records, and the arresting officer's 
report.

This information, along with the questionnaire and interview 
results, is then scored and analyzed to determine drinker 
classification (Mortimer-Filkins procedure) - either non-problem 
or problem drinker.

Drinker classification is completed immediately following the 
interview. At the same time, an appropriate assignment is made. 
Clients are monitored from the time of their initial referral 
until completion of their assignment. Appropriate follow-up 
action is taken in case of non-compliance with conditions of 
sentence.

All education/treatment/rehabilitation assignments are made under 
the delegated authority of the court. At any time a defendant 
disagrees or feels he should not have to carry through with the 
assignment, a request can be made through this office for a 
hearing before the sentencing judge. The judge then rules on the 
individual case.

-10-



Non-problem drinkers may be referred to information/educatio.. 
activities.
Informa t i on/edue ational referrals are made only to 
programs/agencies that are approved as alcohol/drug treatment 
agencies or are approved by the Division of Motor Vehicles.
Problem drinkers may be referred to public and/or private alcohol 
treatment/rehabilitation resources that:
1. are approved by the State Office of Alcoholism and Drug Abuse, 
or
2. function within a state agency, (e.g. Division of 
Corrections), or
3. function within the federal government (e.g. military or 
Veterans Administration programs)

AASAP CLIENT REFERRAL POLICY FOR EDUCATION/TREATMENT

Assignments of individuals to particular agencies/treatment 
programs are based on consideration of:
1. background investigation results (treatment modalities 
suggested by screening procedures)
2. financial consideration, including third party payor 
capability (AASAP background investigation does not include 
complete financial investigation.)
3. availability or accessibility of programs and treatment 
modalities
4. eligibility for treatment modalities (e.g. veterans, military, 
etc.)
5. client preference from approved program list



BRIEF SUMMARY*

ANCHORAGE ALCOHOL SAFETY ACTION PROGRAM 
CLIENT OUTCOME EVALUATION

JUNE, 1980 DENNIS KELSO, PH.D

The purpose of this investigation was to compare criminal rearrest 
rates of individuals who had been exposed to screening by the 
Anchorage Alcohol Safety Action Program (AASAP) and subsequent 
assignment to alcohol education or treatment with similar 
individuals who did not have this exposure. Thus, any significant 
differences in the rearrest rates may be attributed to the AASAP 
screening and alcohol education or treatment effects.
The basic function of the AASAP is to screen OMVI/DWI cases, 
referred by the court, into drinker classification categories so 
that appropriate decisions may be made about including alcohol 
education or treatment as an additional condition of sentencing 
and probation. In addition, the AASAP functions to monitor the 
progress of all cases, take follow-up action when necessary, and 
in general, provides post disposition caseload management for the 
court referred cases. The general purpose of these functions is 
to obtain early identification of problem drinkers so that the 
effectiveness of appropriate alcohol education or rehabilitation 
efforts might be increased through earlier intervention.
An AASAP Screened/Education group (non-problem drinkers) and an 
AASAP Screened/Treatment group (problem drinkers) was compared 
with a respective control group on measures of rearrest within a 
follow-up period of one year from the initial arrest. Survival 
rates (no rearrest during the designated period) were computed for 
analysis of group outcomes.
For problem drinkers, exposure to AASAP screening and alcohol 
treatment seems to make a definite difference in survival. The 
percentage of cases surviving for one year without rearrest for 
any criminal offenses in this group was significantly greater than 
for the control group. For non-problem drinkers, there was no 
significant difference between the AASAP/Education group and the 
control group in the percentage of cases surviving one year.
The findings of this investigation, however, are quite different 
from the findings of a similar investigation based on aggregate



data from several different ASAP demonstration programs 
nationwide. In fact, the findings are quite the opposite of the 
national findings, which report a difference in survival rate for 
social drinkers but not for problem drinkers.
The findings of the present investigation give reason for optimism 
in dealing with problem drinking drivers. The intended purpose of 
the AASAP drinker classification system and caseload management 
operations for OMVI/DWI cases is to achieve greater coordination 
between the criminal justice system and the alcohol treatment 
system to obtain more satisfactory outcomes. The application of 
the systems approach to produce a more effective drinking driver 
control system in Anchorage would appear to be successful.
In view of the basic similarities in intent and procedures between 
the national ASAPs and the Anchorage ASAP, and the positive 
findings for the Anchorage ASAP, it may be that the operations are 
just that more effective. Information observation indicates that 
the client monitoring and follow-up system of the Anchorage ASAP 
that accounts for the whereabouts and outcomes of each case to the 
court, (coordination between AASAP and the court, and between 
AASAP and treatment agencies) may have achieved an advanced and 
more effective stage of operation not achieved collectively by the 
national ASAP demonstration programs. In addition, it may also be 
that the nature of the AASAP operations and the Anchorage caseload 
volume are particularly well balanced to produce an effective 
program.

Report prepared for: ALASKA HIGHWAY SAFETY PLANNING AGENCY 
- Department of Public Safety - Pouch N - Juneau, AK 
99811 - (907) 465-4371
Report prepared by: ALTAM ASSOCIATES - 1135 West Eighth,
Suite 6 - Anchorage, AK 99501 - (907) 274-9442



ALASKA ASAP

MISDEMEANOR SERVICES

CITY

NEW

CASES

CASE

MANAGE

NO

SCREEN

ANCHORAGE 4,316 249

BARROW (6 months) 4 0

BETHEL 198 6

DILLINGHAM 312 19

FAIRBANKS 925 147

HOMER 214 22

JUNEAU 578 0

KENAI 626 21

KETCHIKAN 250 16

KODIAK 309 80

KOTZEBUE (6 months) 31 36

MAT-SU 494 11

NOME 169 13

PETERSBURG (6 months) 4 0

SEWARD (6 months) 84 38

SITKA 221 37

VALDEZ (6 months) 59 0

WRANGELL (6 months) 5 0

TOTAL 8,799 695



ALASKA ASAP

MISDEMEANOR SERVICES

TOTAL PROBLEM

-C L A S S IF IC A T IO N -

PRESUMPTIVE NON-PROBLEM U N ID E N T IF IE D

CITY SCREEN NUMBER PERCENT NUMBER PERCENT NUMBER PERCENT NUMBER PERCENT

ANCHORAGE 3,082 1,979 64% 94 3% 932 30% 77 3%

BARROW 

(6 mos.)

4 2 50% 0 0% 2 50% 0 0%

BETHEL 126 69 55% 19 15% 35 28% 3 2%

DILLINGHAM 143 98 68% 14 10% 30 21% 1 1%

FAIRBANKS 645 470 73% 30 5% 145 22% 0 0%

HOMER 146 76 52% 6 4% 45 31% 19 13%

JUNEAU 433 252 58% 24 6% 149 34% 8 2%

KENAI 511 254 50% 18 3% 236 46% 3 1%

KETCHIKAN 214 147 68% 12 6% 55 26% 0 0%

KODIAK 224 144 64% 14 6% 65 29% 1 1%

KOTZEBUE 

(6 mos.)

31 18 58% 5 16% 8 26% 0 0%

MAT-SU 342 223 65% 12 3% 106 31% 1 1%

NOME 147 100 68% 26 18% 21 14% 0 0%

PETERSBURG 

(6 mos.)

4 4 100% 0 0% 0 0% 0 0%

SEWARD 

(6 mos.)

38 18 47% 8 21% 11 29% 1 3%

SITKA 136 87 64% 16 12% 23 17% 10 7%

VALDEZ 

(6 mos.)

33 10 30% 7 21% 16 49% 0 0%

WRANGELL 

(6 mos.)

5 5 100% 0 0% 0 0% 0 0%

1

s

TOTAL 6,264 3,956 63% 305 5% 1,879 30% 124 2%



ALASKA ASAP

MISDEMEANOR SERVICES

CITY

NUMBER

OF

DWI'S OTHER

ANCHORAGE 2,583 499

BARROW (6 m o s . ) 3 1

BETHEL 53 73

DILLINGHAM 58 85

FAIRBANKS 518 127

HOMER 108 38

JUNEAU 316 117

KENA1 464 47

KETCHIKAN 134 80

KODIAK 179 45

KOTZEBUE (6 m o s . ) 5 26

MAT-SU 324 18

NOME 49 98

PETERSBURG (6 mos.) 4 0

SEWARD (6 m o s .) 28 10

SITKA 87 49

VALDEZ (6 m o s .) 28 5

WRANGELL (6 m o s .) 2 3

TOTAL 4,943 1,321



CASELOAD STATISTICS
I

ANCHORAGE ASAP MISDEMEANOR SERVICES ,

CASELOAD SUMMARY 1983 1984

New Cases Added ...................................... . 3198 4316

Screenings Completed .............................. 3072

Cases C l o s e d ......................... * ............ 5911

Case Management Only / No Screening ............. 334 317

Cases Reassigned ................................... 1730

Cases Transferred ................................... 118

BACKGROUND INVESTIGATIONS/SCREENING:

DRINKER CLASSIFICATION SUMMARY:

Problem Drinker ...................................... . 1669 68.4%. 1973 64.2%

Presumptive Problem Drinker ....................... 91 3.7% 94 3.0%

Non-Problem Drinker ................................. 627 25.7% 928 30.2%

Unidentified ......................................... 52 2.1% 77 2.5%

STAGE OF BACKGROUND INVESTIGATIONS/SCREENING:

Post-Sentence ......................................... • 2314 94.8% 2867 93.3%

Pre-Sentence ......................................... 74 3.0% 149 4.8%

Deferred Prosecution .............................. 15 0.6% 14 0.4%

Suspended Imposition of Sentence ............... 24 0.9 % 34 1.1%

Child Custody Investigation ....................... 8 0.3% 1 0.0%

Other . . . .  ........................................ 4 0.1% 7 0.2%



AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

SOURCE OF REQUEST FOR BACKGROUND

INVESTIGATION/SCREENING: 1983 1984

Anchorage Court ......................... 91.7% 2655 86.4%

Outside Anchorage Court ............... 7.2% 395 12.9%

Defense Attorney ....................... 0.2% 0 0.0%

Defendant ................................. ...............  2 0.0% 0 0.0%

Prosecution . ............................ 0.4% 14 0.4%

Division of Corrections ............... 0.0% 0 0.0%

Child Custody ............................ 0.2% 1 0.0%

Other ...................................... ............. 1 0.0 % 7 0.2%

ORIGIN OF CASE:

Municipality ....................... 80.0% 2176 70.8%

State ................................. 19.6% 874 28.4%

Federal .............................. ....................  0 0.0% 1 0.0%

Other ................................. 0.2% 21 0.6%



I
AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

CHARGE AT TIME OF AASAP REFERRAL: 1983 1984

City DWI ...................................... 64.8% 1844 60.0%

State DWI .................................... 16.4% 729 23.7 %

DWI Reduced to Reckless Driving . . . . . . 65 2.6% 60 1.9% !

Reckless Driving . . . . .  ............... 0.5% 37 1.2% 1

Careless Driving .................. . . . . 1.8% 14 0.4%

Drunk on R o a d w a y .................... . . 11 0.4% 3 0.0% I

Drinking in Public ......................... . . 4 0.1% 2 0.0 %

Shoplifting/Removal of Merchandise . . . . . 27 1.1% 22 0.7% i

Trespass ...................................... 1.3% 40 i.3% g

Assault ...................................... 2.7% 104 3.3%

Malicious Destruction of Property . . . . . 18 0.7 % 22 0.7% f

Disorderly Conduct ............................ . . 46 1.8% 33 1.0%
Hj

Others ........................................... 5.0% 162 5.2% |

No Charge ......................................

PRIOR DWI CRIMINAL CONVICTIONS:

. . 6 0.2% 0 0.0% |

No Prior DWI ................................... 65.1% 2060 67.0% 6

One Prior DWI ................................. 19.6% 644 20.9% 1

Two Prior DWIs ................................. . . 156 6.3% 208 6.7%

Three Prior DWIs .............................. 2.7% 49 1.5 % g

More Than Three Prior DWIs .................. 1.6% 47 1.5%

Information Not Available .................. 4.3% 64 2.0% &

I
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AASAP MISDEMEANOR SERVICES 

CASELOAD STATISTICS

1

TREATMENT REFERRALS: 1983 1984

Alcohol Information School/Education .......... 25.5% 908 29.5%

Outpatient Counseling ............................ 46.2% 1,290 41.9%

Inpatient Residential Treatment ............... . 135 5.5% 118 3.8%

Alcoholics Anonymous ............................... 2.9% 33 1.0%

Evaluation .............................................. 16.5% 651 21.1%

AASAP Correspondence ................................. 1.0% 15 0.4%

Assignment Pending .................................... 1.5% 48 1.5%

Other ................................................... 0.4% 7 0.2%

No Assignment ......................................... 0.1% 2 0.0%

CASELOAD MONITORING AND FOLLOW-UP ACTIVITIES:

Total Follow-up Reports Processed , ............. . 8709 11,653

NON-COMPLIANCE ACTIVITY:

Fail to Satisfy/Letter l o  Defendant ............. 3,998

Non-Compliance Affidavits Prepared/Filed . . . . 1,940

AASAP Court Appearance ............................... 139

I
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AASAP MISDEMEANOR SERVICES 

CASELOAD STATISTICS

I

I

TOTAL CASES TERMINATED: 1983 1984 s
ASAP Completed ......................... 4921

1
ASAP Terminated/Uncompleted . . . . 716

Other .................................... 274 I
CLIENT CHARACTERISTICS: I
Sex:

la

M a l e ................................. 84.0% 2599 84.6% B

Female ............................... 15.9% 473 15.3%

Race:

Caucasian ............................ 74.1% 2349 76.4% §
Black ................................. 4.0 % 115 3.7% _

Native . . .  ....................... . . . .  408 16.7% 495 16.1% ■
Other ................................. 4.0% 76 2.4% |

Unrecorded ......................... 0.9% 37 1.2%

Employment Status:
i

Employed .............................. 65.9% 2189 71.2%

Unemployed ............................ 31.5% 786 25.5%

Unknown ................................. . . . .  61 2.5% 97 3.1% S



CASELOAD STATISTICS

AASAP MISDEMEANOR SERVICES

CLIENT CHARACTERISTICS CONT. : 1 9 8 3  1 9 8 4

F a m i l y  I n c o m e :

$ 4 5 , 0 0 0  . ................................ 223 9.1% 253 8.2%

$ 4 0 , 0 0 0  - 4 5 , 0 0 0  ........................... ................................  49 2.0% 28 0.9%

$ 3 5 , 0 0 0  - 4 0 , 0 0 0  ............................ ......................  67 2.7% 3.0%

$ 3 0 , 0 0 0  - 3 5 , 0 0 0  ........................... 3 .2% 89 2.8%

$ 2 5 , 0 0 0  - 3 0 , 0 0 0  ........................... ........................... 117 4.7% 177 5.7%

$ 2 0 , 0 0 0  - 2 5 , 0 0 0  ............................ ........................... 153 6.2% 173 5.6%

$ 1 5 , 0 0 0  - 2 0 ,0 0 0  ........................... ........................... 193 7.9% 235 7.6%

$ 1 0 , 0 0 0  - 1 5 , 0 0 0  ............................ ........................... 287 11.7% 286 9.3%

$ 5 , 0 0 0  - 1 0 ,0 0 0  ................................. ........................... 283 11.6% 339 11.0%

$ 5 , 0 0 0  o r l e s s ................................. 12 .9% 297 9.6%

U nknown . 27.5% 1 1 0 1 35.8%

E d u c a t i o n :

0 - 1 1 ............................................................ 20.9% 594 19.3%

12 o r  G E D ...................................... ' .  . 47 .9% 14 8 6 48 .3%

1 2 + ................................................................. 23.5% 762 24.8%

C o l l e g e  D e g r e e  ................................. 6 .0% 178 5.7%

Unknown ...................................................... 1 .4% 52 1.6%



CASELOAD STATISTICS

CLIENT CHARACTERISTICS CONT. : 1 9 8 3  1 9 8 4

A g e :

AASAP MISDEMEANOR SERVICES

19 o r  u n d e r  . ................................ 3 .2% 92 2.9%

20 - 2 9 ................................................ 49 .1% 1547 50 .3%

30 - 3 9 ................................................ 26 .5% 857 27 .8%

40 - 4 4 ................................................ 7 .5% 226 7 . 3  %

44 - 4 9 ................................................ 5 .5% 146 4.7%

50 - 5 9 ................................................. 6 .3% 150 4.8%

60 a n d  O l d e r  ................................ ...................................... 40 1.6% 54 1 .7%

M a r i t a l  S t a t u s :

M a r r i e d  ........................................... ......................................645 26.4% 804 26 .1%

D i v o r c e d  ...................................... 20 .9% 481 1 5 .6 %

S e p a r a t e d  ...................................... 4 .5% 129 4 .1%

W idowed ........................................... 1 .5% 27 0 .8%

S i n g l e  ........................................... 4 5 . 7  % 1588 51 .6%

Unknown ........................................... 0 .9% 41 1 .3%




