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Yesterday “he H e State Affairs Committee held a hearing
on House Bill 43801, n/Act relating to appropriations of water,
At the end ofl,the discussion, I asked for the Tollowing
information from®"your department.

Dear Commissioner/

1) How 1is beneficial use defined and interpreted by the
department? Is there definition iIn statute, regulation,
or case law?

2) To what extent does the department make that information
available to applicants so that they know exactly what
standards they are being judged against?

3 How many beneficial use studies has the department done?
Do you have the resources to do them?

4 When somebody comes in with an application, 1iIs a
beneficial use study initiated at that time or does it
only get initiated when another state agency has an
interest in iIt?

The discussion on this bill raised some iInteresting policy
questions which may not easily be resolved but 1 believe it is
important to clarify the issue so that the public can at least
have a better understanding of the process.

1y
Fran Ulmer, Chair
Committee on State Affairs
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May 2, 1988

The Honorable Fran Ulmer

Chair, House State Affairs Committee
P.O. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

I have received your letter regarding HB 480, a bill which
proposes to amend AS 46.15.090. You asked several policy
questions which 1 will address by number.

1 & 2 How is the term "beneficial use" defined and inter-
preted by the department, and to what extent is It made
available to the applicant?

The term i1s defined iIn AS 46.15.256 (3):

"beneficial use™ means a use of water for the benefit
of the appropriator, other persons or the public, that
iIs reasonable and consistent with the public interest,
including, but not limited to, domestic, agricultural,
irrigation, industrial, manufacturing, Tfish and shell-
fish processing, navigation and transportation, mining,
power, public, sanitary, Tfish and wildlife, recrea-
tional uses, and maintenance of water quality;

The department interprets this iIn a straight forward manner
to mean a use of water which benefits the appropriator,
other persons, or the public and which is also reasonable
and consistent with the public iInterest. Under

AS 46.15.080 (3 the Commissioner iIn deciding to issue a
permit must determine i1f the proposed use of water 1is
beneficial. AS 46.15.080 (@) provides guidance as to those
aspects the Commissioner shall consider iIn determining the
public interest. In an effort to inform and assist the
public iIn understanding the state®"s water right system the
department publishes fact sheets and a water users handbook
which i1ncludes the statute (copy enclosed). All of these
publications are readily available and usually included with
requests for applications.



Representative Ulmer - 2 - May 2, 1988

3 How many beneficial use studies has the department
completed, and do we have the resources to do them?

Statewide the department makes approximately 2500 decisions
a year pertaining to applications to appropriate water.
Ninety-nine percent of these are granted. The department
does not use the term "beneficial use studies'.

AS 46.15.080 sets forth criteria for issuing permits, and
the Commissioner makes a decision on whether the proposed
appropriation meets all the criteria. One of these criteria
[AS 46.15.080 (3)] i1s that the proposed use of water is
beneficial. In that regard the department is continually
making decisions as to beneficial use. Given the broad
definition, beneficial use iIs rarely ever an issue.

The majority of these decisions (roughly 70 percent) are
non-controversial 1In nature and represent appropriations of
relatively small quantities of water. Roughly 20 percent
represent cases which could potentially involve negotiation
and resolution of relatively simple iIssues, concerns, or
objections. Approximately 10 percent represent cases which
by their very nature involve sensitive issues and public
concerns. These usually involve issues ranging from the use
of large quantities of water, impacts to important coastal
resources and values, and a limited supply of water to meet
the demands of users, to whether or not the proposed appro-
priation is In the public iInterest. The resolution of these
types of cases are given a high priority. Although the
department has sustained extensive cuts to this project in
recent years, we remain capable of carrying out our
statutory responsibilities even though response time has
been affected.

4 When somebody comes in with an application, is a benefi-
cial use study initiated at that time or does it only get
initiated when another state agency has an interest in iIt?

No, these issues are not addressed solely when another state
agency has an interest. Each individual application
requires a decision which includes a finding that the use 1is
beneficial under AS 46.15.080 (3). Most applications are
required by statute to go through a public notice process
whereby the Commissioner receives input from the public and
other state agencies to help determine the public interest
aspect, of the specific case.
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I hope I have adequately addressed your questions. My staff
and 1 are available to respond should you require further
information.

Sincerely,

C\ubik.“/

Judith M. Brady
Commissioner

\ !
Enclosure

cc: Committee Members
Rod Swope
Bob Evans
Dick LeFebvre
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IOR IWORD

The* first is*ut* of the Alaska Water Users Handbook was funded b\ :he
1980 Alaska Legislature to assist Alaskans in improving their know ledge
and understanding of water rights within the state This booklet ha- noen
designed to give riti/ens a broad base of historical bat kground on water
rights, information about the procedures whir h are net essarv to obtain a
Certificate of Appropriation, pointers on spectai types of water use* and
on going management programs within the Department of Natural
Resources

I he Department of Natural Resources, Division of Land and Water
Management, Water Management Section, is responsible tor planning
and administering the appropriation of water in Alaska Future conserva-
tion and development ol water resources is dependent upon these impor-
tant functions.

The division also publishes fact sheets' to provide further inlormai <n
on Rems of importance to Alaskan i iti/ens
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. GENERAL INFORMATION ABOUT WATER
RIGHTS

The Alaska Water Use Act provides the public with a legal method to ob-

tain water rights for the use of surface and subsurface waters A water
right is a property right and is issued only to individuals who apply for it
The user has the right to divert, impound and or withdraw specified
amounts of water from particular water sources for certain uses

N8BT Kurt Savikko

Photo



When the water right is granted, if becomes attached to (appurtenant to)
the land where the water is being used, for as long as the water is utilized
If the land is sold, the water right goes with the land to the new owner,
unless the water right has been separated from the land through prior ap-
proval of the Commissioner of the Department of Natural Resources

To obtain a wate> right, individuals must complete the Application for
Water Rights (Form 10-102) obtained from and submitted to the local
regional or area office of the Department of Natural Resources Division
of Land and Water Management A permit is then issued to develop the
water source and the means to use it Only after the water is being
beneficially used is a Certificate of Appropriation issued. This is the legal
document which conveys water rights once the water is in use

In Alaska there are no rights to ground water based on ownership of the
overlying land nor are there any rights to surface waters based on owner-
ship of the adjoining or surrounding land

With an established water right, individuals have a legal standing to
assert that right against conflicting uses of water with people who do not
have water rights or who are junior in priority The use of water without a
permit or certificate does not give the user defensible legal rights to the
water, no mat'er how long the water has been in use or continues to be in
use Holders of water rights also have a priority to the use of water over
persons who later file for water rights from the same water source

Water rights records provide valuable resource information to the
Department of Natural Resources about water use and consumption in
Alaska This information is essential in estimating the present uses of
water, predicting future withdrawals, protecting the rights of prior ap-
propriates and providing for proper management of this valuable

reso 'rce.

If a significant amount of water is needed for a short-term project, such
as a construction project, temporary authorization can be obtained Ap-
plications should be made in the form of aletter request to the Depart-
ment of Natural Resources stating the amount of water needed and the
time period for which it will be used \n associated map showing the
location of the point from which the water will be taken and if it differs
from the source, the place at which the water will be used, should be at-
tached to the letter of request The temporary authorization does nor
establish awater right It isonly intended to help avoid problems be-
tween those who have a short-term water need and those who have ex-
isting water rights






Il HISTORY OF WATER RIGHTS IN ALASKA
A, The Alaska Constitution

Water 1hi* issue o! water rights was a disputed issue in the Slate ol
Alaska tor mans years Miners, homesteaders and re< reational users
argued among themselves lor mans sears about ssho realls had the iignm
to use the water

In YW) svhen Alaska was admitted to the Union and the (onstiiution ot
thr* Stiitr* ol Alaska was ratitied svater use ssas addressed in Sections 3
1t, and It) These sec lions outlined the dor trine oi 'prior appropriation
allowing the lirst appropriator ot watei a priorits ot right oser subse
(juent appropriators on a tirM-in-tinie. first in right basis

I hr*tollosv mg se< tions are quoted trom the Alaska Crinstitution

SEC IIUN 3, COMMON USI —Wherever or curring in their natural state
fish, svildlite, and svatcrs are reservr'd to the* people for common Use

SIC 1ION | CWAII RRIGI11S—AIl suriace and subsurface waters
reservr'd to the people lor <0111111011 use except luneral and medicinal
ssiiters. are subject to appropriation Priority ot appropriation shall give
prior right | xcept tor public ssater supply, an appropriation ot svater
shall lit* limited to stated purposes and subject to preferences among
benefit ial uses, <concurrent 01 otherss ise, as presc ribed bs Insv, and to the
general reservation of fish and wildlife.

SICI'ION |h, PROL1( IION Ol RIG! 11S—No person shall be involun-

tarily chsested ol his riglit to the use of svaters, his interest in land, or ini
provoments affecting either, except for superior beneticial use or pcihiir
purpose and then only s\ith iust compensation and by operation of lass

W ith the need tor allear definition ol the boundaries ot the dm trim- ot
prior appropriation the Alaska Water Use Ac! was mtrodm ed

B. The Alaska Water Use Act

In 1% 1, Governor William A Egan called for acomprehensive water
code which would address all aspects of Alaska's future ssater uses

frank |I Trelease, Dean and Professor of Law, University of Wyoming Col-
lege ot | ass svas hired by the Commissioners of the Alaska Departments
ot Natural Resources Health and Welfare, Fish and Came, and Public
Works as a consultant to draft a comprehensive svater code tailored to
the tuture needs ot the state



Trelease's fin.il report, "A Water Code for Alaska, A Report to the State
of Alaska,” was submitted in lanuarv 19f>2 This code was rewritten as a
bill and introduced to the legislature where it failed to pass A re\ised
version. The Alaska Water Use Act Alaska Statutes -ft) 1s010-270, was
enai ted in 1966 covering apjiropnation and use ol water This Aitg.nea
statutory definition to the doc trine of prior appropriation as authorized
by the state <(institution

I he Alaska W .iter Use Ac t established a procedure for maintaining ex
istmu rights and obtaining new rights to all ground and surface waters ol
the state |he Alaska Department ot Natural Resourt es (DNR) was
delegated the authority to determine and adjudicate rights to the use ot
the waters ot the state and to administer the Act Regulations were
adopted b\ the (ommissioner ot Natural Resources and became effec-
tive in l ebruar\ 1967

I hese regulations detined existing rights, or grandfather rights", as those*
rights whit h where stablished as of July 1,1%6 They included the
benefit tal useot water on mining claims that me luded within the claim
boundaries both banks of the stream from which the water was taken, the
use ot water after posting a notice ot appropriation at the point ot diver-
sion construc tion ot a means ot diversion and the recording of a notice
ot appropriation, the beneficial use ot water during the periods of lulyl,
1961 to |ul\ 1 T%6, and the construction of a means for diverting water
to a benetic lal use it the construction was in progress on )ul\ 1.1%6

The procedure used in formalizing existing rights was to file a declaration
ot appropriation with the Commissioner of the Department of Natural
Resourc es during specified tiling periods, the last of which closed in
April 1968 A preliminary determination ot validity was made and notice
was sent to each person who filed within the area After a 20-day com-
ment period or hearing, the Commissioner then issued or denied the Cer-
titicateot Appropriation Any declarations received since April. 1968 are
treated as applications tor water rights

The statutory procedure for obtaining new water rights requires tiling an
Application tor Water Rights with the Commissioner of the Department
ot Natural Resources After a permit is issued and beneficial use ot water
has begun, a Certilic ate ot Appropriation is issued All persons planning
to withdraw, impound or divert surface or ground water must file an Ap-
plication fc Water Rights (Section Il discusses the process ot obtaining
w ater rights'

The original regulations implementing the Water Use Ac t were extensive-
ly ..mended on December 29. 1979 and incorporated as 11 AAC 93. Water
Management |hose of particular interest relate to the appropriation of
water water-well standards, dam safety and construe tion, and temporary
water use These regulations have significantly reduced the average time
tor issuance of a domestic water use permit (tor 1,000 gallons of water
jrer day or less)from up to six months to a matter of days

6



Any questions regarding these regulations or requests for copies may be
addressed to any of the local public offices of the Department of Natural
Resources. Division of Land and Water Management as listed in the

appendix.

The latest amendments to the Alaska Water Use Act include legislation
relating to instream uses of water and geothermal development

C. Instream Flow and Geothermal Legislation

the instream flow amendments to the Alaska Water Use Act were passed
bv the 1980 Alaska Legislature and signed into law by Governor lay Ham-
mond m |line, 1980 The regulations for instream flow became effective
in September 1983 and are incorporated in 11 AAC 93.

This legislation allows private* parties and public agencips to apply to the
Department ot Natural Resources for reserv ations of water for instream
uses including fisheries, nav igation. recreation, and water quality p r-
poses It pros ides for quantification ot instream water uses, the establish-
ment ot a priority date and issuance ot a Certificate or Reservation ssithm
the existing state svater rights sy stem

Legislation regarding development of geothermal resourc es ssas also
passed by the 1980 Legislature This legislation replaced the lengthy and
outdated Geothermal Resources Act and also contained amendments to
the Water Use Act

The bill bases the definition of "geothermal resources" on atemperature
threshold exceeding 120°C(248°F). When obtaining rights to the use of
hot svater resources belosv 120°C, only a svater right isrequired from trie
Department of Natural Resources, Division of Land and Water Manage-
ment. This provides an incentive for local and small-scale developers of
thermal energy. Rights to develop geothermal resources above the 120°C
threshold may be obtained from the Department of Natural Resources.
Division of Oil & Gas. The* use of geothermal resources may thus
decrease dependency on the more expensive, non-renesvable energy

resources.

The amendments ot the Geothermal Act to Alaska Water Use Act aUo
<laritv the ability of the state to place conditions on Certitic ates or -
propriation The Act also clarities the basis for terminating Permits * Ap-
propriate Water 1lhus the State has the ability to entorce safety ano
resource conservation aspen ts ot drilling lint svater resources below

120°C



Claimant submits appli-
« cation to the Regional
office of DNR.

The DNR adjudicator
i« reviews the application

and files a public

in local newspaper.

Claimant is issued a per-
mit to b'-gin diversion
of water.






B.  Filling out an Application for Water Rights

This completed application should ho submitted to the appropriate
Department of Natural Resources regional or area office in which the
property is located. The application shall be accompanied by the
appropriate filing fee as set forth in the fee schedule of the* Department
of Natural Resources. Please see the appendix for the listing of the local
public offices in the Department of Natural Resources.

STATEOF ALASKA
DEPARTMENTOF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

OFFICE USEONLY

APPLICATION FOR WATER R1GH f

Inslructionc You will need (1) a map showing the location of your source of water and the area of use, (2) a copy
of your property ownership document, i.e. deed, patent, lease agreement or an easement agreement if you do not
own the property invoiced, (3) acopy of your driller’s veil log, if application is for an existing well, (4) Statement
of Beneficial Use O f Water (Form 10-1003A) if (his is an existing water use, and (5) Application for Permit to
Construct or Modify Dam (Form 10-1015) if you will be constructing n dam oxer 10 (eel high or over 50 acre feet

of storage. Please type or print in ink.

e Do not write in the Office Use Only space. The date and time atwhich
the application is submitted are placed here when the application is
filed. This date/time stamp is known as the "priority date."

¢« An Alaska Division ol Lands case file number is assigned by the local
intake oflice when the application is properly completed and filed.
This number is placed on the receipt, all correspondence, and the
permit and certificate when the> are issued. Remember, the
date/time stamp establishes the priority date, not the case file
number. Water rights are issued on the first come, first served

principle.

I. Full legal name of Applicant(s)

Item 1 - Full legal name:

¢ The full, legal name of the applicant should be entered here and
should correspond with the signature at the end of the form

¢ If a husband and awife are filing the application, the names should be
shown as john T. and Marv L. Sample, rather than Mr. and Mrs John T

Sample.

10



Item 2 ¢Mailing Address and Telephones:

» Self-explanatory.

3. Source of Water Supply:

Item 3-Source of Water Supply:

+ Determine whether the water source is awell or surface water If the
water is taken from two separate sources, (such as awell and a stream)
two separate applications should be filed.

ta) 1 Well

QUrillced QHand Driven QOug Qoilicr

If existing well, atlach copy of driller's well log.

If existing 'sell, and no log, supply all known information

Total depth Drawdown-----
intake Depth Screened  Yes No Unknown---------
Sialic level

(@) Check the appropriate box for well type and supply a well log or all
known information.

e The driller's well log is a record of the various rock layers drilled
through, the thickness of those layers and the depth to the water in the
well The driller usually gives the land owner a copy of the well log.

« If the well is in existence and no log is available, please supply infor-
mation on total depth. This is the distance from the land surface to the
deepest point in the well as reached by the drill, the depth of the open
hole. If the depth of the well is not known, please state "depth
unknown"

¢ The intake depth is the distance from the ground surface to the device
in the- well which allows water to enter the well casing going up to the

pump.
¢ The level at which water stands in awell when no water is being taken

from the well is the static water level. This is the distance from the
ground surface to the water level in the well.

n



The drawdown in awell is how much the water level lowers when
pumping is in progress or when water isdischarging from a flowing
well Drawdown is the difference, measured in feet, between the static
water level and the pumping level The water table in the vicinity of
the well is lowered when drawdown occurs

Most wells are either screened or have slotted casings These are in-
stalled in wells to permit sand-tree water to flow into the well and also
to provide support for unstable formations to prevent caving.

<li) | jSurface Water
|~~IStream [ |River Q Lake | [Spring

Give geographic name (if unnamed, staleso)

Water will be laken from surface water source by;
I IPumping
I IGravity Flow System

I IDiversion (Altering awatercourse) - Attach sketch and plans giving dimensions and
specifications.

]~ Damming - Attach skeichand plans giving dimensions and specifications. 1f dam Is over
Id feet high or over 50 acre feel storage. M U ST file Application for Permit to Construct
or Modify Dam (Form 10-1015).

[ Other

(b) Indicate the type of surface water and its geographic name If it is un-
named. state "unnamed stream"”, "unnamed lake”, etc

» Sketches must be attached for diversions, along with plans to divert or
alter the water course

¢ When adam is to be built or altered in conjunction with an appropria-
tion. an Application to Construct or Modify a Dam must be filed if the
dam is over 10 feet l.igh and or has over 50 acre-teet of water storage
Sketches and plans giving dimensions and specifications must be at-
tached both for existing dams and dams under construction

*|. location of pointof WITHDRAW AL, DIVERSION or IMPOUNDMENT:

M UST attach copy of map or subdivision plat and indicate location

(@)  Fraction part Section
Township Range Meridian.

(b) If applicable, Lot, Block, Subdivision; U.S. Survey No.

(c)  Does applicant own or lease the property at point of water witltdtawal and over which water is
transported? Yes Q No f~I

I1f "Yes;IM U ST attach copy of ownership document (i.e. deed, patent)

If "No"™ M UST obtain an casement or right-of-way and supply copy. Give name, mailing address
and phone number(s) of legal owner.



Nome

Mailing Address

Zip.

Itome Phone BusinessPhone o

Item -I Location of Point of Withdrawal. Divers’on. or Impoundment

« Write the le”nl description ot tl e parcel ot property containing the
point of water withdrawal (well, spring. water collection point in
stream), diversion or impoundment teyal desi options should he
precise to at least the quarter quarter sei tion It the pari el of properly
is irregularly shaped, a metes and bounds (boundary line) desi option is

necessary

e Copies of doi uments showing prool ot interest in this property (deed,
patent, lease) should be attached

- If the property at the point of water withdrawal or over whit h water is
transported is not owned by the apphiant. copies of easement or right-
of-way applications, permits or agreements, should he attached, it
these have been applied tor. obtained or executed The land owner s
name, address and telephone numbers must be stated

5. Location of point of USE: If same as question 4. check and go to question 6. Q
M UST attach copy of map or subdivision plat and indicate location.

(a) Fractional Pari Section
Township , Range Meridian.

(b) Ifapplicable. Lot, Block, Subdivision; U.S. Survey No.

(c) Docs applicant otvn or lease the property at point of water use? Yes| | No Q

If "Yes!” M U ST attach copy of ow nership document (i.e. deed, patent)

If “No!" M UST obtain an easement or riglu-of-way and supply copy. Give name, mailing address
and phone number(s) of legal owner.

Name

Mailing Addrss

Zip

Home Phone Business Phone

Item S-1ocation of Point ot Use.

« Write the legal description ot the parcel of property on which the
water is to be used This may or may not be the same as the parcel of
property from which the water iswithdrawn, diverted or impounded If
the property is the* same, check the box on question five and go to
question six A subdivision plat or other type of map showing the loca-
tion of the point ot use must be attached

¢ Copies of the ownership document (deed, patent, lease) must be at
tac hed for the property at the point of use
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If the applicant (foes not own or lease the property. topies ot e.ise
ment or ril’'lit-of-wav applications, permits or agreements must he .
tached The len<il land owner's name, address and telephone mimh
must he stated Documents showing proot of the applic ant's mteri
the property must he attached

6. Type of waicr use anil Quantity of water needed: Please fill in the attached Water Use Chart indica
quantity of water and months of use for each type of water use Standard quantities and dcfinit
provided for your convenience. If water use is for aCommercial/Industrial purpose or other Use ni

Water Use Chart, refer to question 7.

Office Use

WATER USECHART

1Vpc(s) of Standard Quantity Months of Us
SIC Use Quantities Requested From lo
(Inclusive)
8800 (1) Single Family Per Household GPD
la) Fully plumbed 5C'GPD GPD
(b) Partially plumbed 250GPD GPD
(e) Unplumbed 75GPD GPD
(514 12) Duplex Per Duplex 1000GPD GPD
(3) Multi-Family Per Unit 250 GPD GPD
o1 (4) Motel, Resort Per Room 100GPD GPD
(Sj Livestock Per Head
0241 Dairy Cows 30GPD GPD
Hosing dairy barn 35GPD GPD
0212 Range Cattle 15GPD GPD
0272 Horses 15GPD GPD
0214 Sheep 2GPD GPD
Goats and Hogs 3GPD GPD
Poultry. Rabbits, etc. 1GPD GPD
Livestock Total Gf'D
(6) Irrigation
(Type of Crop: Per Acre
) 0.5AFY AFY
(7) Commercial
Industrial
(8) Other
DEFINITIONS:

G P D—gallons per day

()

(3)

AFY —acre feet per year CFS—cubic feet per

SINGLE FAMILY—Water use necessary for a single household and the irrigation of up to 10.
ft. of yard and garden.

(a) Fully plumbed—Watei piped into the residence for domestic uses. Hoi water heater an
flush toilet included.

(b) Partially plumbed—Water piped into residence for limited domestic uses. Generally no hr
healer and no water Hush toilet included.
e
(c) Unplumbed—No water piped into the residence. Water is hand carried for limited dome-

D UPLEX—Wtcr use necessary for two single households and the irrigation of up to 20,000 s
yard and garden.

MULTI-FAMILY—Water use necessary; for three or mnn* households. Apartment units inch

14



Item b - Type of Water Use and Quantity

« Specify type of water use. quantity, and periods of use on the attached
Water Use Chart Any exceptions to the standari/ed quantities must be
fully explained in writing and attat heel

7. Commercial/Industrial and Other Uses:
Explain indeiail the basis for quantity of water requested. Use additional sheet of paper if needed.

Indicate type of operation including structures and methods used. Include a sketch or engineering
drawings. Enter quantity requested and months of use on attached Water Use Chart.

Item 7 -Commercial Industrial and Other Uses
¢ Quantity requested, periods of use and type ot use must be stated on

the attached \\ ater Use Chart along \vith any t alculations used to
determine tin* quantity requested

S. Date when water use began or is expected to begin If water use is existing, fill out
Statement of Beneficial Use of Water (Form 10-1003A).

Item H- Date of Use

« If water use is in existence, shovs the date use began and also include a
notarized Statement ot Beneficial Use of Water

e It the property is being developed, shoyy the* approximate month and

year when construction is expected to be completed and water use will
begin

HAVE YOU ATTACHED?

I | Deed, patent, lease, etc. I i Driller’slog (if existing well)
] USOS or Subdivision map [13  Diversion sketch and plans
] | yvater Use Chart I | Dam Sketch and plans

P 1 Statement of Beneficial Use o f Water (Form 10-1003A) (if existing water use)

Attachments

¢ Check to be sure you have attached .ill the necessary information
Without these attachments, the application isincomplete and will he
returned to you 1lhis will delay the processing of your water right

15



DATE

RMI Location  Olher
OFFICE check
USE
ONLY
10-102 Rev. 6/79
Signature

¢ Check to make sure the application is SIGNED with sour full legal
name and correctly DATED The application cannot be processed
without the proper signature

Incomplete Applications

An incomplete application will be returned to the applicant with a

date time stamp but without an Alaska Dis ision of Lands number along
with the check and attachments, and a letter requesting additional infor-
mation

Complete Applications

When it isdetermined the application is complete, the ADL number is
assigned Voui application torm will then be processed

C. Water Quantity Conversion Table

¢ lcubic foot per second (cfs) expresses a rate of flow ot water
equivalent to the following

7 48 US gallons per second
448 8 US gallons per minute
646.272 US gallons per day
198 acre-feet per day

* lacre-foot is equivalent to avolume of water which will cover one
acre to adepth of one foot or

44,560 cubic feet
325,851 U S gallons

16



D. Legal Advertisement and Public Notice

Once the completed application isreceived and processed, staff of the
Commissioner ol the Department of Natural Resources may investigate
the site This may include the proposed construction work, source of
water or other uses or demands for water within the area This inspection
isto determine it other water rights or the public interest will be affected
by the proposed appropriation

The applicant will then be provided with a prepared request for publica-
tion which must appear in a newspaper of general distribution in the
vicinity of the water appropriation The applicant must submit this to the
newspaper and pay for the legal ad This legal advertisement will sum-
marize the proposed appropriation and allow the public to submit com-
ments or objections regarding the appropriation to the Department It
there is no newspaper in fhe vicinity, the notice must be posted for 15
days in a public place near the proposed appropriation site

During this period, the Commissioner will also serve indiy idual notice to
prior appropriators who may be affected bv the new appropriation, and
to the Alaska Departments of Fish and Game and Environmental Conser-
yation Objections must be submitted in writing within 1T days contain-
ing all pertinent tacts and reasons why the appropriation should be
modified or withheld All objections will be answered in writing by the
Department of Natural Resources

It there are no written objections within the 1Tday sfollowing publica-
tion posting or serving of notice, the Department will then proceed yvith
adjudication of the application Any objections received after the closing
date for comments will be considered by the Commissioner at his discre-
tion

Applications to appropriate 1,000 gallons ot yvater per day or less tor
single-family domestic use are exempt from this public notice except in
areas where the total amount ot available yvater appears to the Depart-
ment to be limited with respect to the number of potential users of the
same source A municipality may also request notice

Once the posting notice or legal advertisement and public notice period
isover and the adjudication is completed, a permit may be issued

17



£ Permit to Appropriate Water

IIn* Permit to Appropriate Water is the authorization necessary from the
Alaska Division of Land and Water Management to begin construction of
1 means to take water and begin beneficial use of that water.

lhe permit allows the permittee to look for water on the specified pro-
perty, from aspecified water source, for a specified use and in a max-
imum quantity The permittee may then construct a means to use the
water, begin beneficial use of the water and determine the specific quan-
tity ot water needed for the development

I he Commissioner will issue the Permit to Appropriate Water if it meets
the requirements of Alaska Statute 46 15 080 The permit will be issued
for a period of time adequate to complete construction and develop-
ment ot the project and begin using water Conditions may be placed on
the permit, such as the requirement for obtaining an easement or right-of-
way or the requirement for metering andor submission of water use
reports

Once the appropriation iscompleted, beneficial water use has begun,

and the permittee has shown that all permit conditions have been met,
the Statement of Beneficial Use of Water (Form 10-1003A) may be sub-
mitted requesting that aCertificate of Appropriation be issued



F F|II|an out a Statement of Beneficial
uest for Permit Extension/Notice
of Rellnqwshment

Part A «STATEMI N1 01 BENEFICIAI USI Ol WATIR

* A notarized Statement (it Beneficial Use ol Water tForm 10-100.5 A) must
he submitted to the appropriate Department ot Natural Resources
regional or area office by the permittee alter a water appropriation has
been perfected and beneficial use begun, or it a water use is alreaih in
existence.

STATEOF ALASKA

DEPARTMENTOF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

Please complete A, B. or C, as required, and return to your District Office.

STATKMENTOFBENEFICIAL USE OF WATER

Permit No. ADI

Construction of structures authorized under the above numbered Permit to Appropriate Water, of which | am
the lawful holder, have been completed and beneficial use o f water is brngtnade. | hereby request that a
Certificate of Appropriation be issued to me, | certify that | have complied with all conditions on the permit.

Amount of water being used for each typeofwateruse :

Item 1 - Amount and Type of Water Use:
e This should slate the type and quantity of water use which has been
perfected and is being beneficially used The quantities may not ex-

ceed those on the permit.

Location of point of withdrawal, include sketch:

Item 2- Location of Point of Withdrawal:

e The location of the point ol water withdrawal, impoundment or diver-
sion must be stated. A sketch of this location may also be submitted

Location of point of use, include sketch:
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Item 3- Location of Point of Use

¢ The location of the parcel of property on which water is used must he
stated A sketch of thislocation may also he submitted

Briefly describe lire structures fur withdrawing and conveying water to the point of use (if a well, please attach

copy of well tog):

Item 4 - Structures Used

e Structures such as awell, <atchment basin, pipe or dam, used to
withdraw and transport water to the point of use must be stated If a
well is used to obtain water, awell log should be attached If awell log
cannot be obtained, all known data such as type, depth, and static
water level should be submitted

I certify under penally of perjury that the foregoing is a irue and accurate statement of the extent to which
the above water use has been developed.

SUBSCRIBED AND SWORN TO before me SIGNED
(Permit Holder)

this day o f N DATE

Notary Public or Postmaster PEACE

Stateof _

Commission expires

10*1003A

Item 5 - Signature:
a) The form MUST be signed by at least one of the permittees
b) The form must be dated

c) The form must be notarized or witnessed by a postmaster to certify
the signature of the permittee

Part B-REQUEST IOR PFRMIT EXTENSION

* If the Permit to Appropriate Water has or will soon expire and the per-
mittee has not completed the structures to appropriate water and/or
begun beneficial use of that water, a Request for Permit Extension
(Form 10-1003 B) may be filed



REQUESTFOR PERM IT EXTENSION

Permit No..

Construction of the structures authorized under the abuse numbered Pcrn.it to Appropriate Water, of which 1
am the lawful holder, have not yet been completed.

The structures ulready completed.

Item 1 Completed Structures

» List the structures such as awell, cate hment basin, pipe or dam that
have been constructed and completed lo appropriate water

The structures In be installed:

Item 2 - Structures to be Installed

« List the structures not vet constructed or completed that are necessary
to withdraw. Impound or divert water and begin beneficial use ot
water

The reason work has not been completed:

Item 1-Work Not Completed

¢ Explain the reasons why the appropriation has not boon perfected dur-
ing the permit period

Estimated date of completion:

Item A-Completion Date

« State the estimated time to complete the structures to take water and
begin beneficial use of water

I hereby apply for an extension of lime in which to complete construction of the structures and begin
beneficial use o f water.

SIGNED

(Permit Holder) DATE

Item 5- Signature
¢ This form must be signed and dated by at least one of the permittees.
The extension request must be accompanied by the appropriate fee as
set forth in the fee schedule of the Department of Natural Resources.
The permit may he extended for good cause shown. Extensions are
granted by amending the Permit to Approoriate Water.

21



Part C-NOTICE OF RELINQUISHMENT

« If the permittee intends to abandon the works to impound, withdraw or
divert water and/or beneficially use all or part of the water, a Notice of
Relinquishment (Form 10-10UT C) must be submitted to the local
Department of Natural Resources regional office.

-C-
NOTICEOF RELINQUISHMENT

Permit No Cenifieaic No. ADI

To Whom It May Concern:

Tin- project/beneficial vvntcr use lias been abandoned and | hereby relinquish to the State or Alaska all
my right, title and interest in and to the above nutnbeicd “'ermil to Appropriate Water/Certificate of
Appropriation. lunderstand that the appropriation reverts to the State and the water becomes
unappropriated water.

SIGNED
SUBSCRIBED AND SWORN TO before me (Permit or Certificate Holder)
this day o f 19 DATE
PLACE

Notary Public or Postmaster

Staleo f

Commission Expires

10-1G03B

Item |- Signature

a) The form must have the legal signature of at least one of the permit-
tees

b) The form must be dated

c) The form must Ire notarized or witnessed by a postmaster to certify
the permittee's signature

G. Site Inspection of Perfected Water Rights

Personnel from the neare* regional or area office ot the Department of
Natural Resources mav conduct a field inspection of the completed ap-
propriation The purpose ot this visit will be to determine if actual water
use has begun, or to determine what stage of construction has been
reached The water officer may want to see your operation to <heck the
size and type of equipment used, or the area or size of the house to verity
the amount ot water whit h you have requested Water measurements
mac be taken at this time, if deemed necessary

7



flo o ® 194D Gary Prokosch

Iho Alaska Water Use Act provides that awater right may only be issued
for aquantity of water that is beneficially used In some instances, ap-
plicants inadvertently ask for more water than can be beneficially used
or the applicant does not ask for enough water to cover the needs. After
the field inspection, the water officer can usually determine the ap-
propriate quantity

H Certificate of Appropriation

Once the water rights application iscompleted, the permit issued,
beneficial use established and any necessary site inspection completed,
a Certificate of Appropriation will be issued When this certificate is
issued, it is the applicant's responsibility to have it recorded in the
recorder's office in the area in which the appropriation is located

In the event of achange of address, change of applicant's name or
change in ownership of the property, the D. partmenl of Natural
Resources and recorder’s office should be notified in order to keep their
flies current

The Certificate ot Appr priation conveys 1 property right and should be
kept in a safe place vvitn other documents relating to property ownership
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L Appeal Procedures

By statute, there are 15 days to respond to a notice of proposed
appropriation of water and to file any written objection regarding
that application.

The Commissioner of the Department of Natural Resources is
obligated by statute to grant or deny any application, in whole or in
part, within 30 days of receipt of the last objection. If the
Commissioner elects to hold a hearing, the application must be
granted or denied within 180 days of receipt of the last objection, If
the Commissioner fails to grant, deny or condition the application
h accordance with these time periods, the unsatisfied partv may
appeal directly to Superior Court.

It any person is unsatisfied by a delegated decision or order of the
Commissioner he may, within 30 days after the date that the
decision or order was mailed or personally served, appeal to the
Commissioner for modification or reversal of the decision or order.
Before making a decision the Commissioner may require additional
information or hold a hearing. The appellant may also request
permission to present further information to the Commissioner. If
a party is still unsatisfied by the decision of the Commissioner, there
are 30 days to appeal to Superior Court in accordance with the
Administrative Procedures Act.

IV.  GUIDELINES FOR SPECIAL WATER USES
A, Drilling a Water Well

When drilling awater well it is important to determine what the
water will be useu for and how much water will be needed. For
most single family residences in this state, 500 gallons of water per
day is more than adequate for a fully plumbed dwelling unit. If the
well will serve other needs such as livestock watering, agricultural
irrigation, or commercial use, the water well driller must determine
the water required in order to design the well. Sources of
information lor determining these needs are the Department of
Natural Resource's Division of Land and Water Management, the
Extension Service of the U.S. Department of Agriculture, the
Department of Environmental Conservation, and the water-well
drilling contractor.

When drilling awater well, the selection of a reliable diilling
contractor is a significant factor. Locate the names of local water
well drilling contractors from the classified telephone directory, or
from local banks, pump dealers, or neighbors who have recently
had awell completed. In selecting a contractor, check reliability,
reputation, record of satisfied customers and how long they have
been established. Do not be afraid to ask the contractor for
references; nor hesitate to check those references.
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Feel free to ask a prospective contractor the following questions.

1) Will you make a written contract for our mutual protection?

2) Do you carry adequate insurance to protect both of us?

3) Will you explain how you will construct the well>

4) Are you licensed as a specialty contractor with the State ot Alaska?
5) Do you furnish acertified log jf the well?

Also ask the prospective drilling contractor to itemize the cost estimate
as follows:

- cost of drilling per foot

- casing per foot

- cost of other materials, drive shoe, screen, pitless adaptr r. etc
- cementing

- developing and test pumping

- water treatment equipment

- pump

Keep ;n mind that a contractor cannot always determine the depth at
which an adequate supply of water may be found Neighboring wells
may give some indication of adequate water aapth, but depths may var\
significantly within a matter of a few hundred feet on the surface

If applying for wate> rights for an existing drilled well, submit a copy of
the well log for the well If there is no copy of the well log, try to contact
the original owners to see if they still have one, or if they can identify the
water well contractor If the contractor is located, he may still have a
copy of the water well log which should be included with the Application
for Water Rights or Statement of Beneficial Use of Water

In some instances, awater well log may already be on file with the
Department of Natural Resources. Since 1977 it has been a state law that
water well logs be filed with the Department of Natural Resources Some
drillers have filed their logs while others have not If awater well driller
fails to file awell log, then later goes out of business, it may be impossi-
ble to locate alog of the water well

Driven or hand-dug wells do not require awell log because it is generally
impossible to obtain one from adriven well and dug wells are usually
very shallosv In either case, however, provide information on the total
depth of the well and total yield of the well if it is known
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B. Dam Construction and Safety

When developing water rights, individuals may also need to construct
adam and reservoir at the site. An Application to Construct or Modify
a Dam isrequired by the Department of Natural Resources for dams
which are 10i'eet or more in height or storing 50acrc-teet or more of water.

In general, any dam 10 feet or more in height must have plans
submitted ... well as specifications, topographic maps of the dam site,
profiles and cross sections of the dam. And in some cases, detailed
hydrologic data, a seepage and permeability analysis ot the structure,
and a stability analysis must be submitted it the structure is in an
earthquake zone.

lor dams less than 10 feet in height, or less than 50-acre teet in storage,
no special additional approval is needed other than the granting of a
water rights permit to develop the water source. However, plans ano
specifications will generally still be required.

The purpose of the dam construction and safety regulations is
twofold. The primary purpose is to maintain an accurate centre | file-
system of existing structures. The system may be utilized by civil
defense and emergency personnel in the event of an earthquake
which may cause crocking or failure of reservoir structures and
necessitate evacuation c( the area below the dam. The secondary
purpose of the dam construction and safety regulations is to ensure a
consistent review ot dam construction and the application of sound
engineering standards in the construction of dams.

C.  Water Rights for Placer Mining

Water rights play an important part in mining operations Mining opi ra-
tions which affect water flow, quantity or quality and anadromous fish
habitats need several land and water permits A single tri-agency applica-
tion torm, the Annual Placer Mining Application for Land Lise and Water
Use Permits and Mining License(Lorni QUQ(>L Revised 12.83), simplifies
the permit process. This form may be obtained from and submitted to the
nearest local intake office of the Department of Natural Resources, Divi-
sion of Land and Water Management (see the appendix for these listings).

Completion of this single. |oint-application form allows individuals to
satisfy thi- application requirements for the following permits:

1) Permit to Appropriate Water Issued by the Department of Natural
Resources, Division ol land and Water Management

21 Miscellaneous Land Use Perm't Issued by the Department of Natural
Resources, Division of Mining.
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1) Anadromous Fish Permit « Issued bv the Department ot Fish and
Game

4) Wastewater Discharge Permit * Issued by the Department ot Fn-
vironmental Consen ation

a) Alaska Mining License - Issued by the Department of Revenue

All applications should be submitted by February laof each year to
allow time for the issuance of permits before operations m the field

begin A copy of aU S Geological Survey 1 (>.1.360 map show ing the
vicinity of your mining operation should accompany this application

Ihe 1980 revision of the booklet Regulations and Statutes Pertaining to
Mining Rights on Alaska Lands as Contained in the Alaska Statutes and
the Alaska Administrative Code contains pertinent information of in-
terest to miners and may be obtained at the local offices of the Depart-
ment of Natural Resources
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V. DEPARTI\/IENT OF NATURAL RESOURCES
WATER MANAGEMENT PROGRAMS

A. Alaska Water-Use Data System

Water use in Alaska is increasing significantly. However, all major
population and industrial centers indicate concern over the
adequacy of present supplies, and possible future sources. In
cooperation with the U.S. Geological Survey (USGS), the
Department of Natural Resources (DNR) is continuing a program
where significant water use in Alaska is recorded, computer stored
for evaluation, and then dissemintated to those in need of such
data. Information gathered by the State is shared with the USGS.
where it iscompiled with other co-operating states, then publishec
every five years as a national "estimate." The national publication
indicates trends in water use per state based on five categories.
Statistical increases or decreases are shown for nation-wide water
use per type of use, i.e.. hydroelectric, public supply, rural, self-
supplied industrial and irrigation.

The development of acomputerized water-use program was

completed in 1981 With an operational data base, efforts to comp
existing water-use uata have begun. A five-year Project Managerm
Plan detailing collection schedules and strategies ir being designed
enable present and future water users to examine specific areas, to
assess their ability to obtain adequate water for either commercial,
industrial or private needs, and plan accordingly. (Confidentiality
between DNR and providers of commercial or industrial water-use

data is maintained. Only a"summary" of total water used pei type
use is ever published.)

In Alaska, the availability of water-use data for each different type <
use will provide a powerful and essential tool in regional planning
land-use management, water rights adjudications, and for maintain
in-stream flows. Mining, recreation, fisheries, irrigation, as well as
seafood processing, and hydroelectric power generation are amon
the categories established for data compilation. More information
the Alaska Water-Use Data System is available through the

Department of Natural Resources. Division of Land and Water
Management,
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B. Water Resources Inventory Programs

W ater resources data Blithering programs are conducted by the Water
Resources Section of the Department of Natural Resource's Division of
Geological and Geophysical Surveys The Division of Geological and
(ieophysical Surveys is responsible for all data collection (water as well
as geological, soils, et< )within the Department of Natural Resources

I he Water Resources Section conducts data collection programs for sur-
far e water, ground water and water quality throughout Alaska The sec-
tion also coordinates hydrological investigation and data collection with
the U S Geological Survey. Water Resources Division

The U.S. Geological Survey, Water Resources Division is currently, the
principal water resources data collector in Alaska. Under its supervision
and with cooperation from several other agencies, stream data are
collected at 188 stations throughout Alaska. Of these stations, 104 are

i ontinuous record stations and 81 are partial record stations. The stations
.ire primarily located near population or activity centers; thus much of
Alaska is not adequately covered by the stream station network. Only
three lake stage stations exist in spite of the large number of lakes in
Alaska.

Wells provided the primary and most important ground wal'x information.
Observation wells have beer, established in order to do ument water
level fluctuations. Of the 141 observation wells, .12 are untinuously
recording, 64 are long term, and 45 are snort term stations. These wells
are located near centers ol population, but future observation wells are
planned for less populated Alaskan communities and locations.

Water quality data are collected from about 56 surface water stations
throughout Alaska. Surface waters are variously analyzed for
temperature, specific conductance, pH, sediment, inorganic constituents,
pesticides, minor elements, radiochemical components and biological
data.

Data storage and retrieval is an important part of the Department ot
Natural Resources data program Alaskan data for surface water, ground
water and water quality are stored in the U S Geological Survey

WA | STORE computer program These data can be called for by com-
puter technicians to produce printouts tor small or large areas Also the
data are published each year by the U S Geological Survey in coopera-
tion with the State of Alaska in a publication called "W ater Resources
Data for Alaska —W ater Year 1() "



VI ALASKA WATER RESOURCES BOARD

lhe Alaska Water Resources Board serves as an advisory group to the
governor on all water related matters in the St.ite ot Alaska | his Board
was created by Article 3of Alaska Statutes 4b | the Alaska Water Use
Act

Ihe Board is required to hold at least two meetings each year with one of
those meetings held in the state capital 1he Board functioned as an at
live group from the Water Use Act s passage in 19bb until 197r> | he
Board did not meet in 197b and 1977

In late 1977. aconcerted eftort was made to reestablish the Board as a
citizen's advisory group to provide input on an increasingly complex
array of water resource issues facing the state. Governor lay Hammond
made appointments to fill existing vacancies and the Board began
meeting regularly again in May 1978.

I he Water Resources Board covers awide range of topics at its meetings
Generally, a presentation of a topic is given by an agency representative
followed b\ a discussion of the topic by the Board members Action
taken by the Board is usually in the form of a resolution to the governor
or letters to state department commissioners requesting some form of
action

Recently, the Board has addressed itself to matters relating to ad-

ministrative efficiency on the part of the agencies dealing with the public
aswell as policy matters that may cut across agency lines
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B.  Department of Natural Resources Regional
and Area Office Locations for Obtaining

Forms and Assistance

DIVISION OF LAND AND WATER
MANAGEMENT

NORTHERN REGION OFFICE
«1*120 Airport Way

laiibanks, Alaska 99709
¢179-22-11

SOUTHEASTERN REGION OFFICE
«100 Willoughby Avenue

Suite 400

luneau, Alaska 99001

405-3400

SOUTHCENTRAL REGION OFFICE
1601 C Street, 10th Floor

Post Onice Bo\ 7-005

Anchorage, Alaska 99510

762-2277

MAT-SU AREA OFFICE
Centurv Plaza, Suite 202
P.O. Box 074008

Wasilla, Alaska 99687
176-4595

DIVISION OF FORESTRY

Haines/Skagway Area Office
Room 6. Gateway Bldg.
Post Office Box 263

| laines, Alaska 99827
766-2120

Petersburg Area Office
Petersburg State Office Building
215 Sing Lee Alley

Box 1580

Petersburg, Alaska 99833
772-3236

Ketchikan Area Office
518 NBA Building

post Office Box 5220
Ketchikan, Alaska 99901
225-3070

kenai Peninsula Area Office
Mile 92.5 Sterling Highway
S.R.2. Box 107

Soldotna, Alaska 99669
262-7559

Copper River Area Office
Mile 110 Richardson Highway
Post Office Box 185
Glennallen, Alaska 99588
822-5534

Tok Area Office

Mile 124.1 Glenn Highway
Post Office Box 305

Tok, Alaska 99780
883-5134

Della Area Office

Mile 267.5 Richardson Highway
Post Office Box 1149

Delta Junction, Alaska 99737
8951225

McGrath Area Office
McGrath Airport

Post Office Box 130
McGrath, Alaska 99627
524-3010



Alaska Statutes

Title 46. Water, Air, Energy, and
Environmental Conservation.

Chapter 15. Water Use Act.

Article

1 Administration (§546.15.010-46.15.020%

2 Appropriation and Use of Water (45 46.15,020—46.15.185)
2. Water Resources Board (85 46.15.190-46.15.240)

4 General Provisions (85 46,15.250—46.15.270)

Article 1. Administration.

Section
10. Determination of water rights
20. Authority and duties of the commissioner

5ec.46.15.010. Determination of water rights.The DePartment of
Natural Resources shall determine and adjudicate rlghts in the waters of
the state, and in itsappropriation and distribution. (3 1ch 50 SLA 1966)

Sec, 46.15.020. Authority and duties of the commissioner, (a) The
commissioner shall exercise all those powers and do all those acts
necessary to carry out the provisions and objectives of this chapter. The
commissioner may ,
(D enter into contractual agreements necessary to carry out the provi-
sions of this chapter including agreements with federal, state and local
agencies; o _
g(2) apply for, accept, administer and expand grants, gifts, and loans
from the federal government and any other public or private sources for
the purpose of this chapter, and adopt procedures and do acts not other-
wise restricted by law which are necessary to qualify the state to receive

grants, gifts and” loans; . . _
(3) ‘establish a division of water in the Department of Natural

Resources and assign to that division the responsibility for carrying out
the provisions of this chapter.
(b) The Commissioner shall

(1) adoRI procedural and substantive regulations to carry out the
provisions of this chapter, taking into consideration the responsibilities

of the Department of Environmental Conservation under AS 46.03 and

the Department of Fish and Game under AS 16;



(2) Keepapublicrecord of all applications for permits and certificates
and other documents filed in his office; and shall record all permits and
certificates and amendments and orders affecting them and shall index
them in accordance with the source of the water and the name of the
applicant or appropriator; . . _

cooperate with, assist, advise and coordinate plans with th
federal, stale and local a_%encws in matters relatm? to the appropriation,
use, conservation, quality, disposal or control of waters and activities
related thereto; _ _ _

(4)  prescribe fees or service charges for anv public service rendered. (8
| ch 50 SLA 1966; am § 6.ch 104 SLA 1971; am § 50 ch 71 SLA 1972)

Legislative committee report.—Fur report
onch "I. St.A 1972 (HCSSH 383 am MI. see
1972 House Journal, p. 89s.

Article 2. Appropriation and Use of Water,

Scclion

130. Ptiority .

133. Notices; oblections

135, |rlcnumbcred]

140. Abandonment, forfeiture, and reversion
of appropriations.

145 Reservation of water

14", Termination of permits

150. Preferred use

160. Transfer and change of
appropriations

170. Effect of recording

Section

30. \\ aters reserved to the people
40. Right to appropriate

50. Priority

60. Existing rights

65. Determination of existing rights
70. |Renumbered|

80. Criteria for issuance of permit
90. Preference in granting permit'

100. Terms of permit .
110. Time for construction and completion 180. Crimes
120. Certificates 185. Appeals

See. 46.15.030. Waters reserved to thePeopIe. Wherever occurringina
natural slate, the waters are reserved to the people for common use and
are subject to appropriation and beneficial use and to reservation of in-
stream flows and levels of water, as provided in this chapter. (§ 1ch 50
SLA 1966; am §4 ch 84 SLA 1980)

Effect of amendment. — The 1980 amend-
ment. effective June 19, 1980, inserted "and to
reservation of instream flows and levels of
water" near the end of the section.

Pursuant to the Alaska Statehood Act. the
Submerged Lands Act of 1953 applies to
Alaska. Alaska Pub. Easement Defense Fund
v. Andrus, 435 F. Supp. 664 (D. Alas. 19773.

Ownership and control of land under
navigable waters. — The court takes judicial
notice of the fact that Alaska lies westward of
the 98th meridian. Thus, under federal law,
ownership and control of the land under
navigable waters is confirmed in the state.
Alaska Pub. Easement Defense Fund v. An-
drus, 435 F. Supp. 664 (D. Alas. 1977),

Ownership of groond and surface waters is
to be determined according to state law. Under
the Alaska Constitution and state law, the right
to use such waterw ags isplaced in the people of
the state. Alaska Pub. Easement DefenseFund
v. Andrus. 435 F. Supp. 664 (D. Alas. 1977).

Purposeo_feasementanngcoursesofmaLor
waterways is to provide a place for docks,
campsites and such facilities to service those
who are properly using the public waters. This
purpose is apparently accommodated by the
reservation of site easements under the order of
theSecretaryofthe Interior. Alaska Pub. Ease-
ment Defense Fund v. Andrus. 435 F. Supp.
664 (D. Alas. 19771
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Sec. 46.15.040 Right to appropriate, (a) A right to appropriate water
can be acquired only as provided in this chapter. No right to the use of
water either appropriated or unappropriated shall be acquired by adverse
USe or possession. . . . _

(b) Aright to appropriate water shall be obtained by first making ap-
plication to the commissioner for a permit to appropriate. The commis-
sioner shall by regulation prescribe the form and contents of the applica-
tion and the procedure for filing the aPpllcatlon. If a permit is granted
and the means of appropriation isconstructed a certificate of appropria-
tion maY be obtained. o _ _

&c) All applications to the commissioner for a permit to appropriate
water, filed'subsequent to July 1.1966, shall be considered as having been
mmultaneousIY filed with the Department of Fish and Game under AS 16
and the Department of Environmental Conservation under AS 46.03. (8
. Ch 50 SLA 1966; am §6ch ... SLA 1971; am §51 ch 71 SLA 1972)

LegMaiitecommilii‘e report. — Forrepori tn
ch. ~i.SI \ IT"IHCSSIli-WamHi.see 14"

House Journal, p »8

Sec. 46.15.050. Priority. Priority of apProp_riation gives prior right.
Priority of appropriation does not include the right to prevent changes in
the condition of water occurrence, such as the increase or decrease of
stream flow, or the lowering of a water table, artesian pressure, or water
level, by later appropriates, ifthe priorappropriatorcan reasonahly ac-
quire his water under the changed conditions. (§ 1ch 50 SLA 1966

Sec. 46.15.060. Exis_tin(_i rights. A water ri%ht ac%uired by law before
July 1 1966 or a beneficial use of water on July 1 1966, ormadewithin
five years before July 1, 1966, or made in conjunction with works under
construction on July 1, 1966, under a law ful common law or customary
appropriation or use, I1sa lawful appropriation under this chapter. The
appropriation issubject to applicable provisions of this chapter and rules
and regulations adopted under this chapter. (§ 1ch50SLA 1966)

Sec. 46.15.065. Determination of EXIS'[IH? r]Phts, (a) A claimant of
an existing right under AS 46,15.060 shall file a declaration of ap-
proPrlat_lon with the commissioner as Set out in this section. The
declaration shall be considered correct until a certificate of appropria-
tion is issued or denied. Priority of such rlght_ dates from the day work
was_begun on the appropriation if due diligence was used in com-
Bletln_g_the work; otherwise, from the day water was applied for the
eneficial use. _ _

(b)  The commissioner shall, as soon as practicable, determine the
rights of persons owning existing appropriations. To accomplish this,
the commissioner shall
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1 _b?/_ order set a definite period for filing a declaration of ap-
progrla lon within a specified area or from a sPecn‘led source;

(2) publish notice of the order once a week tor three weeks before
the beginning of the period ina newspaper of general circulation in the
affected area; N _ _

(3) give notice of the order by certified mail to any approerator
within"the specified area or from the specified source who has re-
quested mailed notice or of whom the commissioner can readily obtain
knowledge including each owner of a recorded mining claim.”

(c) The commissioner shall make such investigations as he considers

necessary of rights asserted by declarations filed under this section and
diall defermine each existing appropriation and mail a summary of
such determination to each person who has filed a declaration with
respect to the specified area or source. Any person adversely affected
by a determination may file with the commissioner a request for a
hearln? within 20 days of the date the notice is mailed. If a hearing is
requested the commissioner shall send a notice of the time and place of
the hearln%to each person who has filed a declaration.
_ (d? If a hearing is not requested with respect to a determination, or
If, after the hearing, the commissioner finds the determination to have
been _cor,rectIY made, he shall immediately issue a certificate of ap-
propriation. 1f the commissioner finds the determination to be incor-
rect. he shall correct it and either issue a certificate of appropriation or
refuse the certificate according to his flndlngs, o

(e) A person aggrieved by the action of the commissioner may ap-
P_eal to the superior court within 30 days of the date on which that ac-
ion is final. F§ | ch 50 SI.A" 1966)

KrUMif's nnlc. - [ his v-"Umn |. imerK
appear:!  \S 16 1*5  WI>renumbered

h* thci-- '»<if ol »!jtufs:* no mme I'CICj ! arrang-' i

Sec. 46.15.070, Notices; objections |Renumbered).

Kreiviti s nnlc. « | In-, scstion now
appear.\N 4>'5 J*3 I, uj* renumhcict) he
tftr ic *M ltilct lor more logical urr.ingcKwm

- Sec. 46.15.080. Criteria for issuance of permit, (a) The commis-
sioner shall issue a permit if he finds that

1) rights of a prior appropriator will not be unduly affected;

2) the proposed means of diversion or construction are adequate;

3) the proposed use of water is beneficial; and

4) the proposed appropriation is in the public interest.
y In determining the public interest, the commissioner shall con-
Sider

(1) the benefit to the applicant resulting from the proposed ap-
propriation;
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(2) the effect of the economic activity resulting from the proposed
appropriation: _ _ _

(3) the effect on fish and game resources and on public recreational
oppartunities; _
4) the effect on public health; ,
(5) the effect of loss of alternate uses of water that ml%ht be made
within a reasonable time if not precluded or hindered by the proposed
appropriation: , _
' FG) harm to other persons resulting from the proposed appropria-
jon;
' (7) thg intent and ability of the applicant to complete the appropria-
ion; an

(8) the effect upon access to navigable or public waters. (§ 1ch 50
SLA 1966)

Sec. 46.15.090. Preference in granting permits. When there are com-
petln?_ applications for water from the same source, and the source is
Insufficient to supply all applicants, the commissioner >hall give
preference first to public water supply and then to the use which alone
or in combination with other foreseeahle uses will constitute the most
beneficial use. (§ 1ch 50 SLA 1966)

Sec. 46.15.100. Terms of permit. The commissioner may issue a per-
mit for less than the amount of water requested, but in no case may he
iSsue a Permlt_ for more water than can be beneflmallg_ used for the pur-
poses stated in the application. He may require modification of plans
and specifications for the appropriation. He may issue a permit sub-
ject to terms, conditions, restrictions, and limitations he considers
necessary to protect the rights of others, and the public interest.
However, the permit shall be subfect to termination only as provided
in this chapter. (§ Lch 50 SLA 1966)

Sec. 46.15.110. Time for construction and completion. A permit
may place a time limit for beginning construction and perfecting ap-
propriation. Reasonable extensions of time shall be permitted for
good cause shown. (§ Lch 50 SLA 1966)

Sec. 46.15.120. Certificates. Upon completion of construction of
the works and commencement of use of watei, the permit holder shall
notify the commissioner that he has perfected his appropriation. If the
commissioner determines that the appropriation has been perfected in
substantial accordance with the permit, he shall issue the permit holder
a certificate of appropriation. The certificate shall set out any condi-
tion which the commissioner may prescribe by requlation, including
conditions that are necessary to protect the prior rights of othersper-
sl%réso)and the public interest.”(§ 1ch 50 SLA 1966; am § 9 ch 175 SLA
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Sec. 46.15.130. Priorit%, (rai Priority of appropriation made under
this chapter dates from the filing of an application with the commis-
sioner.
(b) Priority of appropriation perfected before July |. 1966, shall be
c

determined a5 provided in § 135 of this chapter. (§ I'ch 50 SLA 1966)

- Sec. 46.15.133. Notices; objections, (a) Upon receipt of an applica-
tion, the commissioner shall prepare a notice containing the location
and extent of the proposed appropriation, the name and address of the
aﬁpllcant and other ‘information he considers pertinent, The notice
shall state that within 15 days of publication or service of notice, per-
sons may file with the director written objections, stating the name
and address of the objector, and any facts tending to show that rldghts
of the objector or the public interest would be adversely affected by
the proposed appropriation. _ . _

(b) The commissioner shall publish the notice at the applicant's ex-
Pense in one issue of a newspaper of general distribution in the area of
he state in which the water is to be aPproprlated. ‘The commissioner
shall also have notice served personally or by certified mail uRon an
appropriator of water or applicant for ‘or holder of a permit who, ac-
cording to the records of the division of lands, may be affected by the
proposed aP_p_roprlatlo_n and may serve notice upon any Povernmental
agency, political subdivision of person; notice shall “also be served
upon the Department of Fish and Game and the Department of En-
vironmental Conservation. , _ _

(c) Within 15 days of publication or service of notice, an interested
person may file an” objection. The commissioner may hold hearings
upon_giving due notice and shall 8rant, deny, or condition the applica-
tion in whole or in part within 30 days of receipt of the last otyectlon
or, if the commissioner elects to hold hearings, within 180 days of
receipt of the last objection. Notice of the order or decision shall be
served personally or mailed to any person who has filed an obgectlon.

.(dJ If no objection is filed, the’commissioner may proceed to make
his determination upon the aPpllcat_lon. o

(&) A person aggrieved by the action of the commissioner or by the
failure ot the commissioner to grant, deny, or condition an application
inaccordance with (c) of this section maP/ appeal to the superior court.

(f) The commissioner may, by regulation, desug_nate types of ap-
propriations which are exempt from this section and growde
smgllfled procedures for ruling on the applications. §§ | ch 50 SLA
1966; am §6 ch 104 SLA 1971; am §52 ch 71 SLA 1972; am §85,6¢h

84 SLA 1980)
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Kevisor's note. — This section formerly  within 1SO days of receipt of the last objec-
appcarcd as AS 46.15.070. It was renumbered tion" for "at the conclusion of the hearing"
by the revisor of statutes for more logical ar- at the end of the second sentence of subsec-
rangemem. ) lion (c), and inserted “or by the failure ol the

-Tfect of amendment. — The iy80 amend-  commissioner to grant, deny, or condition an
nicnl, effective June 19, 1980, substituted "if application in accordance with (c) of this see-
the commissioner elects to hold hearings, tion" near the middle of subsection (e).

Sec. 46.15.135. Delermination of existing rights |Renumi)ered|.

Kovisor's note. — This section now appears
as as 46.15.065. It was renumbered by the
revisor of statutes for more logical arrange-
ment.

See. 46.15.140. Abandonment, forfeiture, and reversion of aP-
Broprlatlons. (a) The commissioner may deelare an ap?_roprlatlon 0
e wholly or partially abandoned and ‘revoke the certificate of ap-
propriation if an appropriator, with intention to abandon, does not
make beneficial use of all or a Bart of his appropriated water. An ap-
propriation so forfeited and apandoned reverts to the state and the
water becomes unappropriated water. o

(b) The commissioner maY declare an appropriation to be wholly
or partially forfeited and shall revoke the certificate of appropriation
if an appropriator voluntarily fails or neglects, without sufficient
cause, to make use of all or & part of his aEpro riatedwater for a
period of five successive years. (§ 1ch 50 SLA 1966)

Sec. 46.15.145, Reservation of water, (a) The state, an agency or a
political subdivision of the state, an agency of the United States or a
person may apply to the commissioner to reserve sufficient water to
maintain a'specified instream flow or level of water at a specified point
on a stream or body of water, or in a specified part of a stream,
throughout a year or for specified times, for
y (1) protection of fish and wildlife habitat, migration, and propaga-
jon;

2) recreation and park purposes;

3) navigation and transportation purposes; and

4) sanitary and water quality purposes, , _
~(b) Upon receiving an application for a reservationunder this sec-
tion, the commissioner shall Pr_oceed In accordance with AS 46.15.070.

_(03 The commissioner shall issue a certificate reserving the water ap-
plied for under this section if he finds that

(1) the rights of prior appropriators will not be affected by the
reservation; _

t(_2) the applicant has demonstrated that a need exists for the reser-
vation; . _

}3) there is unappropriated water in the stream or body of water
sufficient for the reservation; and

40



4) the proaos_ed reservation is in the public interest.

(d) After the issuance of a certificate reserving water, the water
Recn‘led in the certificate shall be withdrawn from-appropriation and
.ne commissioner shall reject an application for a permit to ap-
propriate the reserved water. _ , ,
~(e) A reservation under this section does not affect rights in ex-
istence on the date the certificate reserving water is issued.

f) At least once each 10 years the commissioner shall review each
reservation under this section to determine whether the purpose
described in (a) of this section for which the certificate reserving water
was issued and the findings described in gc) of this section still apply to
the reservation. If the commissioner determines that the purposé or
part or all of the findings no long< r apply to the reservation, he m_aK
revoke or modifv the certificate reserving the water in accordance wit
AS 46.15.140(b). (8 7 ch 84 SLA 1980)

Effective date. — Section 12, ch. 84, SLA
1980, makes this section effective June 19,
1980, in accordance with AS 01.10.070(c)-

Editor"s note, — As to declaration of
legislative policy, see § 1, ch. 175, SLA 1980,
in Temporary and Special Acts and Resolves.

Sec. 46.15.147. Termination of permits, (a) If the commissioner has
reason to believe that a person who holds an_apf)rop_rlatlon permit
under this chapter_ls W|Ifully_V|o.Iat|ngr or has wilfully violated a term,
condition, restriction or limitation of his permit, he may commence
proceedings to terminate the appropriation permit under the Ad-
ministrative Procedure Act (AS 44,62.330 — 44.62.630). _

(b) When an appropriation permit is terminated under this section
the appropriation of water made by the permit reverts to the state and
becomes unappropriated water. (§ 8 ch 175 SLA 1980)

Editor's noic. —As originally enacted, this
section was designated AS 46.15.145.
However, since a section with that designa-
tion had already been enacted by SLA 1980.
ch. 84, this section was redesignated AS
46.15.147.

Sec. 46.15.150. Preferred use. (ag An applicant who asserts and pro-
ves a preferred use shall be granted a permit and shall be granted
preference over other appropriators. A preferred use of water is for a
public water suP_pIy. _ _

(b) To be entitled to a preference an applicant must show that his
use will be prevented or substantially interfered with by a prior ap-
propriation; the use is a preferred use; the applicantagreestocompen-
sate a permit or certificate holder for the priorappropriation for an%/
damages sustained by the preferred use, and other information whic
the commissioner requires by regulation. (§ 1ch 50 SLA 1966)



See. 46.15.160. Transfer and change of appropriations, (a) Tne
right to use water under an appropriation or permit shall be appurte-
nant to the land or place where it has been or is to be beneficially used,
provided, that water supplied by one person to another person’s prop-
erty shall not be appurtenant to the property unless the parties s¢ in-
tend. An appurtenant water right shall pass with a cpnveYance of the
land, or transfer, or by operation of law unless specifically exempted
from the conveyance, ~ o

(b) With the permission of the commissioner, all or any part of an
appropriation may be severed from the land to which it is appurte-
nant, may be sold; leased or transferred for other purposes or to other
lands and be made appurtenant to other lands. A permit or certificate
or a (eed, lease, contract, assignment of(Fermlt or other instrument
transferring an appropriation must be filed for record in the office of
the commissioner and a certified copy of the instrument must be
recorded in the recorder’s office of the recording district in which the
appropriation is located. (§ I ch 50 SLA 1966)

See. 46.15.170. Effect of recording, ga) A deed, lease, contract,
assignment of permit or other instrument ‘transferring an appropria-
tion"is void as against a subseﬂuent innocent purchaser who in good
faith paid a valuable consideration for the appropriation or any por-
tion of it and whose instrument is first filed and recorded under §
160(b) of this chapter. . . _

(be A deed, lease, contract, assignment of permit or other instru-
ment transferring an appropriation which is recorded under § 160(h)
of this chapter isconstructive notice of its contents to subsequent pur-
chasers of the a(Pproprlatlon or any portion of it. An unrecorded in-
strument is valid between the parties to it and as against om who has
actual notice of it. (§ 1ch 50 SLA 1966)

Sec, 46.15.180. Crimes, A person who constructs works for an ap-
propriation, or diverts, impounds, withdraws or uses _a_swinlflcant
amount of water from any source without a permit or certificate of aP-
propriation: or a person who violates an order of the commissioner to
cease and desist from preventing any water from moving to a person
having a_prior right to use the same; or who disobeys an order of the
commissioner requiring him to_ take stePs to cause the water to so
move; or who fails or refuses to install meters, gauges or other measur-
ing devices or control works; or who violates an order establishing cor-
rective control works; or who violates an order establishing corrective
controls for an area or for a source of water, or who knowingly makes
a false or misleading statement in a declaration of existing rl_%_hts, 1S
guilty of a misdemeanor. Crimes under this section are in addition to
any other crimes provided by law. (§ Lch 50 SLA 1966)

Quoted in G & A Contractors, Inc. \
Alaska Greenhouses, Inc., Slip. CI. Op. No
987 (File No. 1763), 517 P.2d 1379 (1974).



See. 46.15.185. Appeals. Appeals to the superior court under this

chapter are subéect to the provisions of the Administrative Procedure

Act, AS 44.62.560 — 44.62.570. (§ | ch 50 SLA 1966)
Article 3. Water Resources Board.
Section Section
190. The Water Resources Hoard 220 Hoard meetings
200. Term ol office 2.10. Public meetings
210. Duties of the board 240, Compensation of board members

Sec. 46.15.190. The Water Resources Board. There is created the
Water Resources Board composed ot seven members havm? a general
knowleddqe of the use and requirements for use of the waters of the
state and the conservation and protection thereof, and the commis-
sioner of environmental conservation or his designee shall serve as an
additional, ex officio menber serving without a vote. The commis-
sioner of natural resources shall act as the executive secretary of the
board, and shall provide clerical staff for the board. Members of the
board are aopointed by ihe governor, subject to confirmation by a ma-
jority of the members of the legislature injoint session. (§ 1ch 50 SLA
1966; am § 1ch 58 SLA 1972)

Sec. 46.15.200. Term of office. The term of office for members of
the board is four years. The first members appointed serve as follows:
two members serve for one %ear, three for two_re_ars and two for three
Years. If a vacancy occurs, the governor shall fill it by appointment for

he. unexpired térm. The appointment shall be submitted, to the
legislature for confirmation at the next reqular or special session. (§ 1
ch 50 SLA 1966)

~Sec. 46.15.210. Duties of the bomJ.  he board shall inform and ad-
vise the governor on all matters rc: to the use and appropriation
of water In the state, including, but . ,;mited to: the effect and ade-
quacy of all state laws and regulations governing the establishment of
water rldghts, the multi-purpose uses of water, the prevention of pollu-
tion and the protection of fish and game, studies of the state’s water
supplies and P_Ia_ns for future requirements, development of water
resources, participation of local gover.n mtal units in the manage-
ment of water resources, lands which are or may be needed for dams,
reservoirs, Hood dams, flood ways, canals or ditches for the |mgound-

ment, storage, flow and control”of waters. (§ 1ch 50 SLA 1966)

Sec. 46.15.220. Board meetings. The board shall hold one reqular
meeting annuall¥, at the state capital and one or more additional
meetings at the time and place in the state the board selects for the
transaction of business. (§ 1ch 50 SLA 1966)
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Sec. 46.15.230. Public meetings. The board may hold and conduct
public meetings at any time or any place in the state in order to obtain
public opinion on a water use problem or proposal and it may, b
majority vote of all members, formally or informally delivered,
authorize one or more of its members to” hold and conduct a public
meeting. (Jj Ieh 50 SLA 1966)

Sec. 46.15.240. Compensation of board members. Each member of
the board is entitled to travel expenses and per diem as authorized for
slate boards by AS 39.20.180° while traveling to or from, or in
attendance at. re%ular or special meetings or conferences authorized by
the board. (§ 1ch 50 SLA 1966)

Article 4. General Provisions.
Section

250. Enforcement authority
260 Definitions
270. Short title

Sec. 46.15.250. Enforcement authority. The following persons arc
peace officers of the state and they shall enforce this chapter:

1) a state employee authorized by the commissioner:
2) a police officér of the state. (§ I'ch 50 SLA 1966)

Sec. 46.15.260 Definitions. In this chapter, unless the context
otherwise requires o , ,

(1)“afppropr|ate "means to divert, impound, or withdrawn quantity of
water from a source of water, for a beneficial use or reserve water in
accordance with AS 46.15.145, , _

(2) “appropriation” means the diversion, impounding or withdrawal
ofa quantity of water from a source of water for a beneficial use or the
reservation of water in accordance with AS 46.15.145: _

(3) “beneficial use" means a use of water for the benefit of the
appropriator, other persons or the public, that is reasonable and
consistent with the public interest, including, but not limited to.
domestic, agricultural, irrigation, industrial, manufacturing, fish and
shellfish processing, navigation and transportation, mining, power,
public, sanitary, lisha.id wildlife, recreational uses, and maintenance of
water quality; _ _

(4) “source of water” means a substantial quantity of water capable of
being put to beneficial use;

(5 “water” means all water of the state, surface and subsurface,
occurring in a natural state, except mineral and medicinal water;

(6) “commissioner” means the commissioner of the Department of
Natural Resources; _ o

(7)  “director” means the director of the Division of Lands,
Department of Natural Resources;
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8) “person” includes an individual, part_nershig, association,

ublic or orjvate corporation, state agency, political su
state, ana_the United States. (§ 1ch 50 SL

division of the
1966)

9) “mineral and medicinal water" means _ _
A) water of a hot spring or spring with curative properties which
has been reserved by the federal government under Public Land Order

No. 399: and

&B) geothermai fluid, as the term is defined in AS 41.06.060. (am
883 — 10 ch 84 SLA 1980; am 88 10, 1 ch 175 SLA 1980)

Effect of amendment. — The Tirsl 1980
amendment, effective June 19 1980. added
"or to reserve water in accordance with AS
46.15.145" at the end ol paragraph (1), add-
ed "or the reservation of water inaccordance
with AS 46.15.145" at the end of paragraph
@, inserted "fish and shellfish processing,
navigation and transportation™ near themid-
dle of paragraph 13). and added "and
maintenance of water quality” at the end of

paragraph 3.

The second 1980 amendment substituted
"subsurface” lor '"subsurfaces" near the
middle of paragraph (5), and added
paragraph (9)-

As the rest of the section was not affected
by the amendment, it is not set out.

Editor's note. — As to declaration of
legislative policy ,see § 1. ch. 175, SLA 1980,
in Temporary and Special Acts and Resolves.

Sec. 46.15.270. Short title. This chapter may be cited as the Alaska
Water Use Act. (§ 1ch 50 SLA 1966)
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Fact Sheet:

WATER RIGHTS IN ALASKA

WHAT ARE WATER RIGHTS?

A water right is a property right for the use of surface and
subsurface waters by the public as provided by the Alaska
Water Use Act (Alaska Statutes 46.15). This water right
allows specified amounts of water from particular water
sources to be diverted, impounded and withdrawn for
specified uses. When a water right is granted, it becomes
attached to the land where the water is being used lor as
long as you use it. If the land is sold, the water right goes
with the land to the new owner, unless it is separated from
the land with the approval of the Department of Natural
Resources.

HOW DO | OBTAIN WATER RIGHTS?

Ib obtain water rights in Alaska you submit an Application
for Water Rights to the Alaska Division of Land and Water
Management. You are issued a permit to develop a water
source and construct the means to use the Water. Once you
prove you are beneficially using the water, a certificate of
appropriation is then issued. This is a legal dneumeni
which conveys water rights once the water is being used.
In Alaska, there are no automatic rights to ground water
because of ownership of overlying land and there are no
rights to surface waters because ofownership ofadjoining
or surrounding land. Use of water without a permit or
certificate does not give llie user defensible legal rights to
the water, no matter how long the water use continues.

WHAT COSTS ARE INVOLVED?

Ib insure that the public is notified ol the proposed water
use. you are required to pay the cost of legal advertisenie:’’
in at least one issue of a local newspaper in the vicinity
of the proposed appropriation. Ilowcvcr. if the proposed use
will not exceed 1.000 gallons of water per day in a single-
family domestic household there is no requirement to
publish an advertisement. If there are more potential users
than the source of water can supply, the Department may
require legal advertisement of all types of water rights
applicants.

WHY SHOULD | APPLY FOR WATER
RIGHTS?

1 If you have established water rights, you have a legal
standing to assert those rights against conflicting uses
of water with people who do not have water rights.

Alaska Depanmem of
m 2 NATURAL
RESOURCES

ESTHER WUNNICKE.
COMMISSIONER

stoHr

2. A person with established water rights has priority to
the use of water over persons who later file for water
rights from the same water source.

3. Anyone who eonstru -ts works for the taking of water (an
appropriation), or uses a significant amount of water
without a permit or certificate of appropriation is guilty
of a misdemeanor. (Alaska Statutes 46.15.180)

A significant amount of water aS defined by regulation
(Alaska Administrative Code 11 AAC- 93.070(14) ] is the:

» use of 5,000 or more gallons of water in a day from a
single source, or:

e the regular daily or recurring seasonal use of 500 or
more gallons of water per day for 10 days or more per
year from a single source, or:

¢ any water use that may affect the water rights ol other
Users or the public interest.

4. By iilinu for water rights, you provide valuable informa-
tion about water use and consumption in Alaska. This
is essential in estimating the present uses of water,
predicting future withdrawals, protecting the rights of
prior appropriators. and providing for proper manage-
nvitt for this important resource.

WHAT OTHER WATER RESOURCES
PERMITS MIGHT BE NEEDED FROM
THE DEPARTMENT OF NATURAL
RESOURCES?

A certificate ofapproval is required if you want to construct
or modify a dam of 10 feet or more in height, or if the
storage capacity exceeds 50 acre-leet. A separate applica-
tion form along with asliding filing fee applies for various
si/.e dams as set forth in lhe regulations (11 AAC 93.200).

An application for reservation of water may be filed to
maintain a specified How or level of water in a water body
at a specified point for specified limes. Bv statute, an
instream How reserva on can be made to ensure sufficient
water is maintained for protection of fish and wildlife,
recreation and park purposes, navigation or transportation
purposes, and sanitarv and water quality purposes.



HOW DO | OBTAIN AUTHORIZATION
FOR SHORT-TERM WATER USE?

Temporary authorization may be required for significant
short-term water uses such as construction projects. This
nuihoriznllon does not establish a water right but may help
avoid problems with fisheries or existing water right
holders. Applications should he made in the form of a
" 'n r request to the Department with an associated map
eoiowinu the location ol the water take point and location
and amount of water use.

Further mlormatton about water rights and copies of the application forms may he obtained from one of the following
offices. Appllcatlons for water rights must be submitted to a Division of Lind and Water Management regional office.

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE SOUTHCENTRAL REGIONAL OFFICE
400 Willoughby Avenue Frontier Buildin
Suite 400 3601 C Street. 10th Floor
Juneau. Alaska 99801 Pouch 7-005
465-3400 Anchorage. Alaska 99510
762-2217

NORTHERN' REGIONAL OFFICE
4420 Airport Way

Fairbanks. Alaska 99701
479-2243

Mat-Su Area Office
Central Plaza. Suite 202
Pouch 874008

Wasilla. Alaska 99687
376-4595

DIVISION OF FORESTRY

HAINES AREA OFFICE
Room 6. Gateway Building
Main Sireel

Post Office Box 263
Haines. Alaska 99827
766-2120

KETCHIKAN AREA OFFICE
318 NBA Buildin

Post Olfiec Box 5220
Ketchikan. Alaska 99901
225-3070

PETERSBURG AREA OFFICE
Petersburg State Office Building
215 Sing Lee Alley

Box 1580

Petersburg. Alaska 99833
7122-3236

DELTA AREA OFFICE

Mile 267.5 Richardson Highway
Post Office Box 1149

Delta Junction. Alaska 99737
895-4225

TOK AREA OFFICE

Mile 124.1 Glenn Highway
Post Office Box 10

Tok. Alaska 99780
883-5134

SOU THWEST (McGRATH) AREA OFFICE
McGrath Airport

Box 130

McGrath, Alaska 99627

524-3010

KENAI PENINSULA AREA OFFICE
Mile 92.5 Sterling Highway

S.R.2. Box 107

Soldotna, Alaska 99669

262-7559

COPPER RIVER AREA OFFICE
Mile 110 Richardson Highway
Post Office Box 185
Glennallen. Alaska 99588
822-5534



Fact Sheet:

RESERVING WATER
FOR INSTREAM USE

WHAT ARE RESERVATIONS OF
WATERS?

A reservation ol water is a type of water right. The
use ol water within a stream, lake, or oilier surlaee
water bodxlmay bi reserved to maintain an adequate
instream How Or level of water for specific activities,
such as fis spawmng ?r a river rafting enterEszF.
Water can ? re?erve_ tor one _orfmore perm s_||b_e
uses ai a particular point or pari ofa stream or oiljer
wFterbod[)E, durin gcertalnp eriod ﬁ lime. Under
A alskdaS atute 46.15.1-15. permissible insircam uses
include;

« Protection ol fish and wildlife habitat, migration
an gro_pagatlon.

 Recreation and park purposes.

= Navigation and Inmsponalimi purposes, and

« Saniiary and water quality purposes.

Areservation of water for one use may also serve as
a reservation_for another purpose. Fur example, a
reservation for fish spawning may also benefit
recreation.

Like out-of-stream water rights, a reservation of
water 1S a propertg rlght. owever, It cannot be
abangoned, coHvey d, transferred, assigned, or con-
vened to another”use without the approval of the
Department of Natural Resources.

WHO CAN APPLY FOR A
RESERVATION OF WATER?

Private individuals or orqanlzatlons as well as ?overn-
ment agencies may apply Ibra reservation of water
for instream uyse. This is'not a reqhuwed permit, but
rather an optional water right. Those who wish to
divert, impound, or withdraw water from a surface
or ?rou,n% water sourc e will continue toA!Ie for their
water rights under Title 46 for obtaining diversionary
water rights.

HOW CAN | APPLY FOR A
RESERVATION OF WATER

e You can gel an A%Iication for Reservation of
Water (Form 10-1151) . at an¥ Degartment of
Natural Resources. Division of Land and Water

M 1 Alaska Department of

NATURAL

RESOURLZS
ESTHER WUNNICKK.
COMMISSIONER

SEPTEMBER 1985

Management regional office. Your applicatjon,
however, must bé .submitted to th reglonal,offlce
In the area where your proposed reServation of
water will occur.

= Before submitting youy application, you should
ta?L wit?]uthe IrelgianI gtrficgp éor?ﬁle aboyutythe t)lljpe
of work or study needed to tfua tify the instream

water use. and information neéded in your
applieal ion.

e When youry ap,i)llcatlon is complete and has been
acceﬁt d, Il will be reviewed toascertain the need
for the reservation of water, impacts on other water
right holders, and Ihe public interest. An assess-
ment wil] be made In determine if wat°r Is

available for (Ille_ reservation, and it the hydrologic

and technical imoemaiion_in the aP,pllcatlon IS
accurate and adequate. Public notice of your
application must he given.

= Certificates of reservation, when issued, will he
grained to the applicant. Conditions may be
placed on certificates.

= Certificates of reservation must he reviewed by the
Division of Ling and Water Management every ten
vears. but can be reviewed in less than ten years
if changed conditions warrant a review.

WHAT COSTS ARE INVOLVED?

e The A
he accompanied
forth In the fee schedu
Natural Resources.

 You will be reﬂuir?d t gay the cos% of a legal adver-
tisement to ot|[y the public of your proposed
reservation of wafer.

e |fa cTrtlflcate 15 issued, you may be required to
Install and maintain measuring devices, such as
stream gages, weirs, or staff gages, and monitor
and report on the instream How or level of water.

* Yoy m,ag also be responsible for additional data
coII,e%tl noranalysisduring the certificate reweXV
period.

plication lor Reservation of Water should
by die aPpro riate filing fee as sel
e of the Department of



WHY SHOULD I APPLY FOR A
RESERVATION OF WATER?

You should apply ifyou want to ensure that the level
or How of water ip a‘stream or lake that you need lor
your purposes will be available when and where you
gﬁg(tjhletr';unsg will not be appropriated or diverted for

|I'vou have an established instrcam water right, you
have prioritv use of that water over people Who file
late: for water rights as well as legal standing in ease
(r)ifg%c%nfllctmg usés of water by those without'a wa'cr

WHAT OTHER WATER RESOURCES
PERMITS MIGHT BE NEEDED FROM
THE DEPARTMENT OF NATURAL
RESOURCES?

Arpe_rmit_or certificate of agPrqpriation IS recptired
for diverting, impounding, or withdrawing water for
use from a“water hody or ground water Source.

A certificate ofapproval is required ifyou want to.con-
struct or modlfey a dam ten feet or more in height

or if the storagé capacity is 50 acre-feet or morg, A
separate applicatir'i form along with a sliding filing
lee aé)plles for variqus size dams-as set forth in regula-
tions (11 AAC 93.200).

Further information about reservations of water for instrcam uses anbd apBIication forms may be obtained
e su

from the following offices. Applications for reservations of water must

Water Management regional or area office.

mitted to a Division of Land and

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE

SOUTHCENTRAL REGIONAL OFFICE

-1CO Willoughby Avenue
Suite 400

Juneau. Alaska 99801
465-3400

NORTHERN REGIONAL OFFICE
4420 Airport Way

Fairbanks. Alaska 99701
479-2243

HAINES AREA OFFICE
Room 6. Gateway Building
Main Street

Post Office Box 263
Haines, Alas!"199827
766-2120

KETCHIKAN AREA OFFICE
318 NBA Buildin

Post Office Box 5220
Ketchikan, Alaska 99901
225-3070

PETERSBURG AREA OFFICE
Petersburg State Office Building
215 Sing Lee Alley

Box 1580

Petersburg. Alaska 99833
7122-3236

DELTA AREA OFFICE

Mile 267.5 Richardson Highway
Post Office Box 1149

Delta Junction. Alaska 99737
895-4225

Frontier Building

3601 C Street, 10th Floor
Pouch 7-005

Anchorage. Alaska 99510
762-227

Mat-Su Area Office
Central Plaza. Suite 202
Pouch 874008

Wasilla, Alaska 99687
376-4595

DIVISION OF FORESTRY

TOK AREA OFFICE

Mile 124.1 Glen. Highway
Post Office Box 10

Ibk, Alaska 99780
883-5134

SOUTHWEST (McGRATH) AREA OFFICE
McGrath Airport

Box 130
McGrath. Alaska 99627
524-3010

KENAI PENINSULA AREA OFFICE
Mile 92.5 Sterling Highway

S.R.2. Box 107

Soldotna, Alaska 99669
262-7559

COPPER RIVER AREA OFFICE
Mile 110 Richardson Highway
Post Office Box 185
Glennallen. Alaska 99588
822-5534



Fact Sheet:
DAM SAFETY,

Alaska Department ol

-Jw NATURAL

RESOURCES

ESTHER WUNNICKE,
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CONSTRUCTION AND

MODIFICATION IN
ALASKA

WHO IS ULTIMATELY RESPONSIBLE FOR
THE SAFETY OF DAMS IN ALASKA?

Old English common law. on which our legal system is
based, holds that tl. "aptury of water in itself is a
hazardous activity. Tin »v. whoever captures tin water
is liable lor any damages tsed. In almost all eases, the
dam owner is responsible.

TO WHOM DOES THIS FACT SHEET
APPLY?

Any person undertaking the construction, enlargement,
alteration, repair, or takes out of service a dam cither 10
feet or more in height or impounding 50 aere-lect or more
ol water, must submit the appropriate application together
with plans and specifications to the State of Alaska.
Department of Natural Resources. Division of Land and
Water Development. A "person” includes:

¢ An individual

¢ Partnership

* Association

e Public or private corporalion
« Stale agency

» Stale political subdivision

HOW IS THE HEIGHT AND WATER
VOLUME OF A DAM MEASURED?

« Il the dam is across a watercourse its height is measured
vertically from the natural bed of the watercourse at the
downstream toe of the dam to the maximum storage
elevation.

e If tin flam r. not across a watercourse, its height is
measured from the lowest elevation of the outside limit
of the dam to the maximum storage elevation.

Water volume in the ease of impoundments is expressed
by the aerc-lool unit, which is the volume that would cover
one acre to adepth of one loot. Since w'ter volume, rather
than land coverage, is the measured quantity, a pond, two
feet deep, covering a one-halfacre land area, would also be
one acre-fool in volume.

SKITEMISEK IDSfi

WHAT ARE THE REQUIREMENTS TO
BUILD OR MODIFY A DAM?

¢ Pile an "Application for Permit to Construct or Modify
a Dam" that includes complete plans and specifications.
Forms may be obtained at the Division ol L ukland Water
Management regional offices listed on the reverse side
of Pact Sheet.

¢ The owner will be notified in writing whether or not
changes must be made.

¢ When the application is approved, construction may
begin.

During construction, the stale will inspect the work to
make sure the dam is being built according to the approved
plans and specifications. When the dam is completed and
the stale is satisfied as 10 its sal. tv. the owner is issued a
water rights certificate that nlmws him to store water
according to certain terms, such dS specified water level

Articles Rand 5 ol the Alaska Administrative <ode (11AA*
93.0-10 through 200) clearly detail all procedures govern-
ing the permitting process. Copies of the code are available
at any Division of lamd and Water Management regional
office.

ARE OTHER PERMITS REQUIRED?

Water rights permits tire required to construct a water
diversion or impoundment. These may be obtained
through the Division of Land and Wider Management's
regional offices in your area.Once use of the dam be-
gins mid water quantity actually used is established,
a certificate of appropriation can then be issued. This
certificate is the legal document which actually con-
veys the water rights.

WHAT OTHER AGENCIES MIGHT
REQUIRE PERMITS AND
COORDINATION?

Alaska Dept, of Environmental Conservation

U.S. Army Corps of Engine rs

U.S. Pis'., and Wildlife Service I
Federal Energy Regulatory Commission

U.S. Forest Service

Local Governments



HOW MUCH ARE PERMIT FEES?

The fee lor a permit to alter or repair an existing dam is
based on an estimate made bv the Department of Natural
Resources of the costs of inspections to be made. The fee
for a permit toconstruet anew dam is related to the
proposed storage capacity. For a permit to enlarge an
existing dam and storage reservoir, ,'hr fee is based on the
proposed increase in storage capacity. The lee schedule is
found in the Alaska Administrative Code (11 AAC 93.200)
and ranges from a minimum of $250 for 50 acre-feci to a
maximum ol 85,000 for 26.606 acrc-feel or more.

DOES THE STATE PERFORM SAFETY
INSPECTIONS?

In an effort to protect ihc public from present or future
hazards related to the storage of water, the stateeondncts
periodic inspection of dams.

CAN THE STATE TAKE ACTION TO
CORRECT UNSAFE DAMS?

Alaska maintains a statewide inventory of dams and
classifies them according to how often they should he
inspected based on height, size of reservoir, and location
in relation to population and properly. Should it be
determined that the structure is unsafe, the state has
authority to require that the owner correct the unsafe
condition. The owner is responsible for the safe operation
and maintenance of the dam in all eases.

SOURCES OF INFORMATION ON DAMS

Additional information available for construction and
maintenance ofdams may be obtained from the following
sources:

¢ Division of Land and Water Management

U.S. Soil Conservation Service

Guidelinesfor the Design and Construction of Snudl
Embankment Dams

State of California

Division of Safely of Dams

P.O. Box 388

Sacramento. California 95802

Design of Gravity Darns
U.S. Dept, of the Interior
Bureau of Reclamation
1376 Denver Federal Center
Denver. Colorado 80225

Dam Safety Manual

State of Colorado

Division of Water Resources
1313 Sherman. S818
Denver. CO. 80203

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTLIEASTERN REGIONAL OFFICE
400 -|IIoughby Avenue

Suite 400

Juneau. Alaska 99801

465-3400

NORTHERN REGIONAL OFFICE

4420 Airport Way
Fairbanks, Alaska 99701

Centur
479-2243 Pouch

SOUTHCENTRAL REGIONAL OFFICE
Frontier Buildin
3601 C Street,

Pouch 7-
Anchora
762-2217

Mat-Su Area Office
Plaza, St ile 202
4008

Oth Floor

005
ge, Alaska 99510

7
Wasilla, Alaska 99687

376-

4595

Applications to construct or modify a dam must be submitted toa Division of Land and Water Management

regional office.
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FEDERAL RESERVED

WATER. RIGHTS

WHAT ARE FEDERAL RESERVED
WATER RIGHTS?

Fee eral reserved watedrravgrr]rtfs are createg when

gre%gaora%(tjﬁearrﬁavr\rlvltul meansS %l’eqtr(}/eg USG-

eFederal reserved water rights:

L IS
_Err?opr% dosttes (¢ astahlished as the date t
and 1Iswit r?rawn for t grrmarﬁﬁpurnoseﬁ
—arecreat? orthemrnrm m} tof wate
L
w}ateau rréwrPhrrtrPaaw)n purpose(s) for whic

ater rights for seco dary pu s must be
V%ta?ne gunder state aw. yA%4 fg

WHY ARE FEDERAL RESERVED
WATER RIGHTS IMPORTANT
TO YOU?

s in re S ere are federal

raw ss ou Qr water rights

rder.to prot ect therruse of water,

srn wr ea Jud cation rsstarteg f?ryour

rrve a rn tl n then. be assure being
Inclu he a udrcatron

-Hol n)/ er rr hts rrorry date

esta hed eore ra al o federa

ands wit |n a asn wr ave water r|
ianrortot efeder overn ent ateru ers
edera

Ing for water . r after Wit of
deral | f] nas ecif rc Pasrnw ave
waterr rorit dates ater than those
of the era go ernment.

HOW ARE FEDERAL RESERVED
WATER RIGHTS ADJUDICATED?

e oder rese vedwterrr ts are ajudicial crea-
lion. é tates upreme Courf first
recognrzed ederal reserved water rights In

JULY. 1985

Winters v. United States. 207 U.S. 564 ¥19082
an Indian reservatron c Srnce th Ia) tim
court cases have >%tedt f rntr ocfrine
to other types o ederal land wrt rawals.

oFederaI Iaw the McCarren Amendment (43
% g ﬁows % rhl adjudrcatron(of
ederal reserved water rights In"state court.

*The McCa en Amendment re urres that state

coust a tcatronlrgclude a : a?meer “?ehdlgrag

a_river ‘basin, incjy g
reserved Kvater rignts and state admrnrstere

water rights

WHY ARE WE CONCERNED
ABOUT FEDERAL RESERVED
WATER RIGHTS?

» Because federal reserved water rights are iin-
uantr(Sre % %% sn tdknow howgmuchwater

eeqded or us Iy purposes o
t edera andwré rawatls rn) Fak%% tpusethe
una ropriated water avrab rom a aer

% e amount of water reserve
dera withdrawal | unknown waterresour es
cannot be e fectrvey managed.

0 Alaska’s ghowrn agséadrlatron and ?evelgp nent

ressures nave watersugH

iqhts conflicts in several area uantr re
eeraI rese Ved waterrr%hts x%mp srncn}
Irteke?<s jan River and Anchorage's Ship

<For DNR to effecérvel){J manage and allocate.the
stateswater tlr raewaterr 1ghts, it IS
essar f ave t eral reser (atber
h ts In"Alas arnvent?rre and uantr e
P] propriate federal [and mana n] n(tagr
cles | Heratron with t eStaeo A as
staﬁe cant]en |nte rate.tedera eserve wate
ts wrth state a ministratively Hudrcate
er rrg ts and manage water sou ces wit
greater ertainty.

AN



HOW MUCKS LAND IN ALASKA
HAS FEDERAL RESERVED
WATER RIGHTS?

0 0i the 367.7 millio acre? Aquka almost 49

ercent, or moye t N acres ar
Peserveg ?ederaf lan s which may%ave federa?
reserved water rights:

Foi more information about federal rese ved water ri
oI owing

please call, write, or come to one of the

These federal lands are made up of:

Military land - 2.5 million acres

National Forests - 23.2 million acres

BLM lands *26.1 million acres

National Parks - 51 million acres

Fish and Wildlife Refuges - 76 million acres

s and application forms for water rights,
ffices:

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

88UTH AST RN REGIONAL OFFICE
400 Willoughby Avenue
SJune 400

p(pe%ﬁbéxlaska 99801,
TH

0-
NORTHERN REGIONAL OFFICE
447 Alrgor ?)/
A%w ks Alaska 99701
470-2243

SOUIHCENTRAL REGIONAL OFFICE
é%q I(?rsgjrg!at I%th Floor

%ora%eOSAlaska 99510

t-S Offj
&eant Pg%%a Iﬁ?te 202
W | a AIasEa99510
876-4595

O

DIVISION OF FORESTRY

HAINES AREA OFEI
Roam b. Gateway Btﬁdeg

am get.
“ost H;u: Box 26
l]-loaé Sslzlé aska £§9§'27

€||E8TC1 IKAN OIREA OFFICE
ost fice B 20

hEL A?f02 |
22e%cBOaOn aska 9990

S O
58|n Aligv
ters%grg Alaska 99833

EILTAAREA FFICE

e 6¥|c5e%|ocx alrd4sgon Highway
DesltaJunctlon A1aska99737
595-4225

Ul ST e Fighuay
et

gi}agw
THWEST (McGRATH) AREA OFFICE
%O%rathAlsrpor 0 ) OFFIC

E/IcGrat% Alaska 99627

KENAI PENINSULA AREA OFFICE
EI%ZBSOSte(rJ@mg %hway

8 dotna, Alaska 99669
2-1559

T
ce% i, oy

o058



TTATrI P ATLASKA POUCHY. STATE CAPtKX
JUNEAU, AIASAA 99311
TCOII Ul1 SOSLATS OR 907.4651800
IfGISLATTVE AFFAIRS AGENCY
LEGISLATIVE REFERENCE LIBRARY
May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR,, In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen
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Wilderness Acquisitions, |Inc.
9720 Trappers Lane
Juneau, Alaska 99801
(907) 789-0740

April 19, 1908

Ms. Frances A. Ulmer, Chairperson
House State Affairs Committee
P.0. Box V

Juneau, Alaska 99811

Re: House Bill 480
Water Appropriations

Dear Ms. Ulmer:

House Bill 430, 1in its original draft version (5-1352A),
was designed to eliminate an injustice existing in the current
law relating to water appropriations. This 1is how we became
aware of that injustice.

In November 1985, we purchased a small portion of the Baranof
Townsite at Warm Springs Bay for $350,000 partly because the
hot springs made tne property suitable for resort development
but mainly because it was well suited for private aquaculture.
Before closing the purchase transaction, we checked with DNR
to see if there were water appropriations ahead of and therefore
superior to the application to appropriate water from the Baranof
River which we intended to file on closing. In doing so, we
were relying on AS 46.15.050(b) which states that priority of
appropriation dates from the filing of an application with the
(DNR) Commissioner. DNR informed us that ADF&G had filed an
application to appropriate water for a hatchery in 1978 but
that the application has been abandoned and the file closed

for 1inaction on the part of ADF&G 1in 1983. DNR also informed
us that with the exception of one minor appropriation, there
were no prior rights to the water in the river. We therefore

closed on the property and filed our application for water.
Soon after doing so, ADF&G learned of our 1intentions and filed
its own application to appropriate water from the rivei.. When
DNR received the ADF&G application, 1itdetermined that it was
notin the public interest to award water rights to us and denied
our application. We, Justifiably, felt like we had been had
and were now out over a third of a million dollars. For almost
two years, we have been struggling to reverse that determination.
In WAl v. DNR, No. 1JU-86-2429 (First Judicial District 1988),
the Superior Court affirmed DNR1s legal right to award water

to a subsequent applicant.

Although we disagree with that decision, the question which



we, through this bill, pose for the Legislature 1is not whether
the Jjudge 1is correct but, assuming he is, whether the present
statutes represent good public policy. We feel that they do
not because t”ere is no way that a person engaging in an enterprise
which depends upon fresh water can be sure that he or she will
be able to obtain the right to obtain the needed water prior
to making his or her investment. Under present law, the right
to use water 1is appurtenant to real property. Consequently,
the real property interest must be acquired or a commitment
to i1ts acquisition undertaken before the water rights application

is processed. Also, the right to use water 1is not vested until
a certificate of appropriation isobtained and that certificate
cannot be obtained wuntil beneficial use of the water 1is made.

This means that you cannot be sure that you will receive the
right to use water until after the required real estate is purchased,
the engineering and design completed, the improvements constructed
and beneficial use made. Up wur.til that time, the applicant's
right to use the water is subject to being subordinated to a
subseq 2"""t application because DNR determines that the subsequent
application represents a higher public interest. This is obviously
unworkable from the viewpoint of an investor or lender and must
be changed.

HB 480, 1in 1itc present form, falK short of that goal.
The 1last sentence gives protection only from users of the same

class. It would not, for example, give a PNP hatchery operator
protection from a domestic user. A person contemplating an
investment needs protection from all subsequent applications
not just those of the same class. Second, the bill, as it is,
would 1lead to arguments over what constitutes a class. Would,

for another example, a private nonprofit hatchery be in the
same class as a private for profit hatchery? Third, 1in order
to remedy the injustice to which we have been subjected, the
language 1in the original draft version should be given retro—
active application to October 1, 1985. The bill, 1in whatever
form it finally takes, must create some mechanism for protecting

the expectations of a potential water user. The original draft
version would implement a system similar to the race-notice
provisions of our real estate recording statutes. This is both

familiar and fair.

We 1look forward to the opportunity to present additional
oral testimony to your committee on this bill.

Sincerely



STEVE COWPER, GOVERNOR

DEPARTMENT OF NATURAE RESOURCES 400 WILLOUGHBY AVE.

JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

April 19, 1988

The Honorable Fran Ulmer

Chair, House State Affairs Committee
P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

Subject: HB 480, An Act relating to appropriations of
water.

Position: The department is opposed to this legislation.

Background: AS 46.15.080 applies only to instances when
competing applications for water from the same source have
been filed with the department, and the source 1is insuffi—
cient to supply the needs of all the application proposals
filed. The section as it presently exists enables the
department to evaluate each competing proposal and to grant
permits to those which alone or in combination will consti—
tute the fullest use of the resource and result in the most
benefit to the public. The concepts of maximum use and
beneficial use in this section are based upon and Tfully
consistent with Article VIIlI of the Constitution.

This proposed legislation seeks to remove the ability of the
department to manage and allocate the use of the resource 1in
a way which maximizes the public benefits consistent with
the Constitution and the public interest. The legislation
seems to dictate a preference, in these special instances,
to allocate the resource in the order which development
proposals were submitted regardless of the level of public
benefit to be derived from competing proposals that would be
precluded. The proposed amendment therefore appears to
conflict with the basic intent of the Constitution.

Alaska Statute 46.15.080 provides criteria for determining
the public interest used to evaluate competing applications.
I believe the state"s duty to make allocation decisions
based on these criteria in those very rare instances where
there are competing applications and insufficient water from
a limited source be maintained to protect the public
interest.

10-J9LH



Representative Ulmer - 2 - April 19, 1988

Recommendation: The term "class of users”™ on line 14 should
be defined.

As you are aware the Alaska Water Resources Board passed a

resolution regarding this legislation. I have enclosed a
copy for your information. Thank you for the opportunity to
comment. Please contact me if you have further questions.

Sincerely,

/f1/Vdudith M. Brady
V Commissioner

Enclosure

cc: Rod Swope
Bob Evans
Committee Members
Bill Sponsor
Margaret Hayes



Alaska Water Resources Board
Resolution No. 88-12

House Bill 480 Regarding Priority of Water Right Applications

WHEREAS: House Bill 430 affects the appropriation of water under
the ~laska Water Use Act by assigning a preference to
wa_er rights applicants in order of the date of receipt
of applications "within any class by user"; and

WHEREAS: The Alaska Constitution in Article VIII, Section 13
grants priority of water right upon priority of water
appropriation; and

WHEREAS: Under the Alaska Water Use Act a water appropriation 1is
issued, and a priority right «created, only after
application and adjudication, including review of the
public interest affected; and

WHEREAS: No classes of users have been established by law,
except for public water supply which 1is recognized in
the Constitution as preferred used.

NOW THEREFORE BE IT RESOLVED: That the Alaska Water Resources
Board urges that the Alaska Legislature not adopt House Bill 480.

Adopted this 25ch day of February, 1S33
Alaska Water Resources Eoard

Peg Tilestcn, Chairwoman

A 1jU-I her
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