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S t a t e  o f  A l a s k a

REPRESENTATIVE 
FRAN ULMER

H o u s e  o k  K e u k e s e n t a t i v e s

P.O. Box V 
JUNEAU. ALASKA 99811 

(907)465 -4947

M E M O R A N D U M

F e b r u a r y  4, 1 9 8 8

TO: H o u s e  S t a t e  A f f a i r s  M e m b e r s

F R O M :  R e p r e s e n t a t i v e

S U B J E C T :  H o u s e  B i l l  3 5 5

H o u s e  B i l l  3 5 5 ,  r e l a t i n g  t o  d a m a g e s  for t h e  d e a t h  o f  a m i n o r  
a n d  d i s t r i b u t i o n  o f  a m i n o r ' s  e s t a t e ,  w a s  i n t r o d u c e d  t o  c h a n g e  
t h e  l a w s  of i n h e r i t a n c e  f o r  d e c e a s e d  m i nors. T h i s  s t a t u t o r y  
c h a n g e  is i n t e n d e d  t o  p r e c l u d e  a p a r e n t  or o t h e r  h e i r  o f  a c h i l d  
w h o  c a u s e d  t h a t  c h i l d ' s  d e a t h  b y  c r i m i n a l  a c t s  f r o m  b e n e f i t t i n g  
o r  r e c o v e r i n g  d a m a g e s  t h r o u g h  t h e  e s t a t e  of t h e  c h i l d .

S e v e r a l  c a s e s  in r e c e n t  y e a r s  h a v e  p o i n t e d  o u t  t h e  n e e d  t o  
t i g h t e n  t h e  i n h e r i t a n c e  l a w s .  T h e  m o s t  r e c e n t  c a s e  w a s  o n e  h e r e  
i n  J u n e a u  l a s t  y e a r .  I t  s e e m s  e v i d e n t  t h a t  a c r i m i n a l l y  
n e g l i g e n t  p a r e n t  s h o u l d  n o t  b e n e f i t  f r o m  t h e  d e a t h  o f  t h e i r  
c h i l d .

T h e  S p o n s o r  S u b s t i t u t e  f o r  H B  3 5 5  c l a r i f i e s  t h a t  a p a r e n t  
w o u l d  h a v e  h a d  t o  b e  c r i m i n a l l y  c o n v i c t e d  b e f o r e  t h e  p r o p o s e d  
s t a t u t e  a pplied.

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  H B  355.
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O r i g inal sponsors: U l m e r  and Hudson

Chenow eth
2/5/88

IN THE HOUSE BY THE S T A T E  A F F A I R S  COMMITTE E

CS FOR H O U S E  BILL NO. 355 (State Affairs)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: " A n  A c t  relating to damages for d e a t h  of a minor; and

d i s t r i b u t i o n  of a m i n o r ' s  estate."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 0 9 . 5 5 . 5 8 0 ( a )  is a m ended to read:

(a) Except as p r o v i d e d  u n d e r  (f) of this s e c t i o n ,  w h e n  [WHEN]

tie death of a p e r s o n  is caused b y  the wrongful a c t  cr omission of 

another, the p e r s o n a l  r e p r e s e n t a t i v e s  of the f o r m e r  m a y  m a i n t a i n  an 

a c t i o n  therefor a g a i n s t  the latter, if the former m i g h t  have m a i n­

tained an action, h a d  the p ers on lived, against t h e  latter for an 

injury done by the s a m e  act or omission. The a c t i o n  shall be c o m­

men c e d  within two y e a r s  after the death, and the d a m a g e s  therein shall

be the damages the c o u r t  or jury m a y  consider f a i r  and just. The

amount recovered, if any, shall be exclusively for t h e  benefit of the 

decedent's spouse a n d  children w h e n  the decedent i s  survived by a 

spouse or children, o r  other dependents. When the d e c e d e n t  is s u r v i v­

ed b y  no spouse or c h i l d r e n  or other dependents, t h e  a m o u n t  recovered 

shall be administered as other p e r s o n a l  property o f  t h e  decedent but 

shall be limited to p e c u n i a r y  loss. W h e n  the p l a i n t i f f  prevails, the 

trial court shall d e t e r m i n e  the allowab le costs a n d  e xpenses of the 

ac t i o n  and may, in i t s  discretion, r e q uire notice a n d  h e a r i n g  thereon. 

The amount recovered s h a l l  be d i s t r i b u t e d  only a f t e r  payment of all 

costs and expenses o f  s u i t  and debts and expenses of a d m i n i s t r a t i o n .

* Sec. 2. AS 09.55.580 i s  amended b y  adding a new s u b s e c t i o n  to read:

(f) A  person w h o s e  criminal neg lig e n c e  is a c a u s e  of the death

-1 _ P C U P
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of a m i n o r  may not r e c o v e r  damages for the death of t h e  minor, either 

d i r e c t l y  or as a p e r s o n a l  r e p r e s e n t a t i v e  of the m i n o r ' s  estate.

* Sec. 3. AS 13.11 is a m e n d e d  by adding a n e w  section to article 8 to 

read:

Sec. 13.11.310. E F F E C T  OF C R I M I N A L  NEGLIGENCE O N  D I S T R I B U T I O N  OF 

M I N O R ' S  ESTATE, (a) A  p erson whose criminal n e g l i g e n c e  is a cause of 

the dea th of a minor d e c e d e n t  is rot entitled to b e n e f i t  under the 

w i l l  or unde r this c h a pter.

(b) The estate o f  a mi nor decedent described i n  (a) of this 

section passes as if t h e  p erso n who a cted with criminal n e g l i g e n c e  had 

p r e d e c e a s e d  the decedent.

CSHB 355(SA) - 2 -
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M E M O R A N D U M September 25, 1987

SUBJECT:

TO:

FROM:

Work order 5-1371, precl u d i n g  recovery 
of damages for personal injury or death 
incurred or caused during commissio n of a 
felony.

Representative Fran Ulmer

Jack Chenoweth 
L egislative Coim

This w o r k  order is b a s e d  on tne instruction of your a s s i s­
tant, Judy Knight, to limit its operation to felonies, 
omitting misdemeanors and violations. The essential o p e r a­
tive p r o v i s i o n  responding to your request adds the language 
"or who causes another person to suffer personal injury or 
death" as a part of the portion of the current law designated 
as s ubs ection (a).

This draft incorporates a suggestion of Ass istant Attorney 
General Bill Mellow, the chief of the Special Litigation 
Section, m a d e  in response to a different w o r k  order, u rging 
a ddition of provisions:

(1) to preclude a person from securing an "indirect" 
r e c o v e r y  of a damage award through distribution of the 
decedent's estate (appearxng as the second a ddition in 
subsection (a)); and

(2) to prevent the person from s e a r i n g  a damage award 
in the event there is no criminal convic tion by 
allowing proof of commission of the felony in a civil 
pr o c e e d i n g  to cut off the person's entitlement to the 
a ward (appearing as n e w  material in (a)(2)(B) of the 
d r a f t ) .

Mr. Mello w ' s  suggestions made sense to me, and I have 
included them. They may, of course, be m o d i f i e d  or deleted 
as you m a y  wish.

Please contact me if y o u  have any questions, suggestions, or 
comments concerning the enclosed draft.
JC:mkr 
ml 3/003

Enclosure



B E R N A R D  P. K E L LY

B E R N A R D  P. K E L L Y  &  A S S O C I A T E S

A P R O F E S S I O N A L  C O R P O R A T I O N  

310 K  S T R E E T .  S U I T E  506 
A N C H O R A G E .  A LASKA  99501-2040

L A W  O F F I C E S

P AU L  CO S S M A N  
S T E V E N  P R A D E L L (907) 276-3188

J a n u a r y  26, 1 9 8 8

A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
S t a t e  A f f a i r s  C o m m i t t e e  
R o o m  10 2 ,  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  355

D e a r  M e m b e r s  of the H o u s e  S t a t e  A f f a i r s  C o m m i t t e e :

I v e h e m e n t l y  o p p o s e  the p a s s a g e  of H o u s e  B i l l  355. T h i s  bill 

w o u l d  c h a n g e  the c u r r e n t  l a w  so t h a t  a n y  p a r e n t  wt is e v e n  the 
l e a s t  b i t  n e g l i g e n t  c o u l d  not r e c o v e r  f o r  the w r o n g f u l  d e a t h  of 
t h e i r  c h i l d .  T h e  r a m i f i c a t i o n s  of t h i s  a r e  s e v e r e .  C o n s i d e r  
t h e  f o l l o w i n g  e x a m p l e .  A p a r e n t  is d r i v i n g  t h e i r  a u t o m o b i l e  
w i t h  o n e  of t h e i r  m i n o r  c h i l d r e n  as a p a s s e n g e r .  T n e y  a r e  
i n v o l v e d  in a n  a u t o m o b i l e  a c c i d e n t  in w h i c h  the m i n o r  jls k i l l e d .  
A t  a s u b s e q u e n t  t r i a l ,  the p a r e n t  is f o u n d  f i v e  p e r c e n t  n e g l i­
g e n t  a n d  t h e  d e f e n d a n t  d r i v e r  is f o u n d  95 p e r c e n t  n e g l i g e n t .  
T h e  p a r e n t  w o u l d  not be a l l o w e d  to r e c o v e r  f o r  the w r o n g f u l  
d e a t h  of t h e i r  c h i l d ,  s i n c e  the p a r e n t ' s  n e g l i g e n t  or w r o n g f u l  
a c t  or o m i s s i o n  w o u l d  be a c a u s e  of t h e  d e a t h  of t h e i r  c h i l d .

H o u s e  B i l l  355 w o u l d  c r e a t e  an o p e n  h o l e  in the l a w  w h i c h  w o u l d  
r e t u r n  u s  to the o l d  d a y s  of c o n t r i b u t o r y  n e g l i g e n c e  w h e r e  e v e n  
o n e  p e r c e n t  of n e g l i g e n c e  o n  the p a r t  of a p l a i n t i f f  w i l l  
d e f e a t  t h e i r  e n t i r e  r e c o v e r y .  T h e  e x a m p l e  of an a u t o m o b i l e  
c o l l i s i o n  is n o t  a n  u n u s u a l  o n e .  P l e a s e  d o  n o t  a l l o w  H o u s e  
B i l l  355 to h i t  t h e  H o u s e  f l o o r .  It is an i n e q u i t a b l e  and 
r e g r e s s i v e  p i e c e  of l e g i s l a t i o n .

S i n c e r e l y  y o u r s

B E R N A R D  P. K E L L Y  & A S S O C I A T E S

P C : k j n  
1 0 5 3 n
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Alaska State Legislature
House

Official Business

P.O. BOX  V 

S t a t e C a p i t o l  

Juneau, A l a s k a  99811

F e b r u a r y  1, 1 9 8 8

P a u l  C o s s m a n
B e r n a r d  P. K e l l y  & A s s o c i a t e s  
3 1 0  K  S t r e e t ,  S u i t e  5 0 6  
A n c h o r a g e ^  A K  / 9 9 5 0 1-2040

D e a r  M r w fy jb fe m k n :

T h a n k  y o u  f o r  y o u r  c o m m e n t s  r e g a r d i n g  H o u s e  B i l l  3 55, " A n  
A c t  r e l a t i n g  t o  d a m a g e s  f o r  d e a t h  o f  a m i n o r ;  a n d  d i s t r i b u t i o n  o f  
a m i n o r ' s  e s t a t e . "  I h a v e  h a d  a s p o n s o r  s u b s t i t u t e  d r a f t e d  w h i c h  
I b e l i e v e  a d d r e s s e s  y o u r  c o n c e r n s .  I h a v e  e n c l o s e d  t h i s  f o r  y o u r  
r e v i e w  a n d  l o o k  f o r w a r d  t o  h e a r i n g  f r o m  y o u  a g a i n .

T h a n k  y o u ,  a g a i n ,  f o r  p o i n t i n g  o u t  t h i s  d e f i c i e n c y  i n  t h e
b i l l .

E n c l o s u r e



Father sues 
over death of chil

EATHER A few snow showers tonight, early 
Tuesday, before clearing. High 30. Page 8

Findley this morning said action 
on the civil suit should wait until the 
appeal is processed.

During Pinkerton’s sentencing 
hearing, Collins also said her client 
had no desire to profit from her son’s 
death but also felt no one else should 
benefit financially.

O’Brien has said if his suit suc­
ceeds, the money would go to John­
son and his parents, Ken and Fran- 
cine Perkins. The Perkinses became 
active in Justice for Children, a Ju­
neau-based group pushing for strong­
er penalties for people convicted of 
abusing children, following their 
grandson's death.

O’Brien said the family consid­
ered filing suit against Paulo, but 
has tentatively decided not to be­

cause any judgment would likely not 
be collected because he has no as­
sets.

The lawsuit that led to the settle­
ment with the state, filed by O'Brien, 
alleged the department’s Division of 
Family and Youth Services was 
called four times with reports that 
the boy was being abused but never 
fully investigated the matter.

A state ombudsman's investiga­
tion into the division’s response to 
the reports of abuse determined they 
were mishandled, but said proper 
handling might not have saved the 
child’s life.

Ken Perkins said the suit against 
the state was filed in part to force 
better handling of child abuse re­
ports.

PETER D. PAULO

f ,

• I . /  * 41
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By ED SCHOENFELD
TOE JUNEAU EMPIRE

A local woman convicted in April 
on charges stemming from the 1906 
death . her 20-month-old son is be­
ing sued by the child's father.

The civil lawsuit, filed today, asks 
for half a million dollars in damages 
from Natalie Iris Pinkerton.

Pinkerton, 23, was convicted of 
one count of criminally negligent 
homicide, a Class C felony, for her 
role in the death of Richard Johnson. 
The child died March 30, 1986, from 
internal injuries sustained when he 
was struck in the abdomen.

Pinkerton was convicted last 
April following a jury trial for failing 
to provide medical care that would 
have prevented the death of her son. 
She was sentenced in August to six 
months in jail but remains free while 
she appeals her conviction.

Peter D. Paulo, 30, who was living 
with Pinkerton at th> time of the 
boy's death, was indicted in Septem­
ber 1986 on a manslaughter charge 
alleging he was responsible for the 
fatal blow. He was convicted and 
sentenced to five years in jail and a 
$10,000 fine after pleading no contest 
to a reduced charge, criminally neg­
ligent homicide, as a result of a plea- 
bargain.

The suit filed this morning was 
authored by attorney Michael 
O’Brien on behalf of the estate of the 
boy, represented by his father,

Bumheart Johnson Jr.
O'Brien said the suit was filed in 

part to prevent Pinkerton from col­
lecting half of a $105,000 out-of-court 
settlement between Johnson and the 
state Department of Health and So­
cial Services over alleged mishan­
dling of reports that the younger 
Johnson was being beaten by Paulo.

The state has paid the settlement 
to the estate, but O’Brien said Pin­
kerton, as the child’s mother, has a 
legal right to half that money. Her 
conviction in connection with the 
death does not prevent her from re­
ceiving the payment as laws cover­
ing such legal awards prevent them 
from being made only when a person 
is convicted of an intentional killing.

Pinkorton has never been accused 
of taking an active role in her son’s 
death.

Thomas Findley, Pinkerton’s at­
torney in the civil matter, this morn­
ing said he had not yet had a chance 
to review the suit. He said his client 
has no desire to profit from John­
son’s settlement with the state, but 
that she also feels the child’s father 
should not gain financially from the 
death.

When the issue was raised earlier 
this year Findley said, "She has real 
concerns about the process, which 
she has been told will result in the fa­
ther, who did not provide care for the 
child, obtaining large sums of money 

Please turn to  Page 8

Suit.>• • •
' ‘ C o n t in u e d  from Page 1

from the state."
In sentencing Pinkerton, Juneau 

Superior Court Judge Walter 
Carpeneti ordered her not to have 
any financial gain from her son’s 
death. If the sentence is imposed, the 
order would prevent Pinkerton from 
collecting her share of the settle­
ment.

Pinkerton’s attorney in the crimi­
nal case, Tricia Collins, has appealed 
the conviction and sentence, includ­
ing the condition that would force 
Pinkerton to give up her right to the 
money. Imposition of the sentence is 
delayed until higher courts act on the 
appeal.
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Pinkerton could get half 
of death lawsuit payment

•By ED  S C H O E N F E L D
THE JUNEAU EMPIRE

A local woman convicted of crim i­
nally negligent homicide in connec­
tion with the death of her son may be 
in line for half of a $105,000 payment 
the s ta te  has offered the child’s fa­
ther as p a rt of an out-of-court settle­
ment.

Natalie Iris Pinkerton, 22, con­
victed April 24 for failing to provide 
medical care that would have saved 
the life of her 20-month-old son, Rich­
ard Johnson, apparently has a legal 
right to half of the settlement, stem ­
ming from a suit over the s ta te ’s

handling of reports that the man Pin­
kerton was living with when the child 
died had been physically abusing the 
boy.

The man, Peter D. Paulo, 30, is 
currently serving a five-year jail 
term  for his conviction on a charge of 
crim inally negligent homicide, a 
Class C felony, in connection with the 
death. The boy died March 30, 19(10, 
from injuries sustained when he was 
struck in the abdomen.

The boy’s father, Burnheart John­
son J r ., filed a $1 million lawei'ii 
May 21 against the state Division n‘ 
Fam ily and Youth Services. Jonn- 

P le a s o  tu r n  to  P a p e  C

Pinkerton...
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son’s attorney, Michael O’Brien, on 
Monday said the s ta te has agreed to 
pay $105,000 in an out-of-court settle­
ment.

O’Brien said the money has not 
been released because under sta te 
law Pinkerton, as the child’s mother, 
has a right to half of the damages.

Her conviction in connection with 
the death does not prevent her frqni 
receiving the 'paym ent, the a tto rney  
said. Laws covering such legal 
aw ards prevent them from being 
made only when a person is convict­
ed of murder, O’Brien said. Pinker­
ton was convicted of not providing 
care tha t could have saved her son’s 
life and was never accused of taking 
any intentional action to injure the 
child.

Thomas Findley, Pinkerton’s a t­
torney in the m atter, this morning 
said his client does not want to profit 
from the suit. But he said Pinkerton 
is worried about the amount the 
child’s father may gain in the se t­
tlement.

“She has real concerns about the 
process, which she has been told will 
result in the father, who did not pro­
vide care for the child, obtaining 
large sums of money from the

s ta te ,” Findley said.
He said once the process of sen­

tencing Pinkerton is completed, a de­
cision will be made on how to re­
spond to the possibility tha t she 
m ight have a right to some of the 
money from the lawsuit.

At the time O'Brien filed the suit, 
Ken Perkins, Burnheart Johnson’s 
stepfather and spokesman for the 
fam ily, said the legal action was tak­
en in part to force the sta te to do a 
be tte r job of handling child abuse re ­
ports.

The suit alleged the s ta te was 
called four times with reports the 
boy was being abused but never fully 
investigated the m atter. An ombuds­
m an’s investigation into the s ta te ’s 
handling of the reports of abuse de­
term ined they were mishandled, but 
said proper handling might not have 
saved the child’s life. State officials 
said the office that received the calls 
was understaffed and could not prop­
erly respond.

O'Brien this morning said he or 
the s ta te  may take legal action to 
prevent Pinkerton from receiving 
any money from the suit.

In addition, Juneau District Attor­
ney Rick Svobodny, the prosecutor in 
the crim inal case against Pinkerton, 
this morning said he has asked Pin­
kerton’s sentence to be designed to 
prevent her from benefiting finan­

cially from the suit, i
Svobodny said he has asked Ju- ! 

neau Superior Court Judge Walter j 
Carpeneti, who is handling the case, j 
to fine Pinkerton $50,000. He said he 
has asked the judge to base the fine 
on P inkerton’s ability to pay. which 
would reduce or elim inate the fine if 
she waives her right to her half of the 
settlement in the Burnheart Johnson 
suit.

Pinkerton is scheduled to be sen­
tenced Aug. 27 and 28. A hearing to 
determ ine Pinkerton’s sentence was 
originally scheduled for Monday but 
was delayed because of a lack of 
courtroom space.
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