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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 153 (State Affairs)

This bill amends AS 09.25, AS 34.40 and AS 41.35 by recogniz—
ing that a trust has been established by Alaska Native custom, or tradi—
tion, for the protection and preservation of ceremonial, cultural, or
religious property, excluding land, on behalf of all members of a clan,
house, band, or other traditional group of Alaska Natives as owners in
common. The bill also empowers the state courts to enforce such trusts,
and it extends the protection of the Alaska Historic Preservation Act to
privately-owned land. Lastly, the bill raises the penalty for violating
the Act to a class A misdemeanor and provides for a substantial civil
penalty.

The bill establishes and clarifies the court of jurisdiction
for disputes involving the ownership of Alaska Native artifacts. Its
passage would eliminate much of the confusion, and costly litigation,
that occurs in these disputes, such as when artifacts were removed from
the Whale House at Klukwan. The bill will therefore not have a fiscal
impact on the Department of Law, and, to the extent that litigation will
be reduced, it will also help to conserve the state"s decreasing legal
resources.



HOUSE COMMITTEE REPORT

@,

Date referred: 2/27/87 FURTHER REFERRALS: Judiciary
DATE:

The State Affairs Committee has considered HB 153

"An Act relating to preservation of cultural and historic property; and
providing for an effective date."
RECOMMENDS:
[ replace with C-5 // (S [/5-3 (I the same title
[ 1 attached amendment(s) [ 1anew title
pXi”™ do pass
L ] do not pass
L ] no recommendation
[ ] individual recommendations
[ ] additional referral to the Committee

ADOPTS: L 1 letter of intent

ATTACHES NEW FiscaL NOTE(s) :

[ 1 fiscal impact [ ] same as previous fiscal note
| [~7 zero fiscal note published
| EX’] zero with analysis [ 1 same as previous zero fiscal

note published

SIGNING OTHER. RECOMMENDATIONS:

Chairman®s signature
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March 9, 1987

xhe .*onorable --en urusvendorf
House or representatives

P. 0. n-ox V

uapitol, rtoom 206

Juneau, \laaxa 99811

Hear Sir:

I am writing to you pertaining to a ..ouse ~ill Humber 153>
the fifteenth Legislature - rirst session, 19<7, for an \ct
entitled: ""n \ct relating to preservation of cultural and
historic property; and nrcviding for an effective date”.

"ouse yi.ll 133 that is presently before the ..ouse for amend- ;
ments by the State of “laslca is not a proper forum for the State:-1
legislature to consider for enactment because it does not have
jurisdiction to pass such legislation and usurp the tribal
governments by regulating or recognising any existing trusts

nor can they authorize to enforce such law.

This _-.ill infringes upon tribal governments to make end enforce
it's own laws to determine under it"s tribal lav; who has the
tribal right to control such objects as cerinonial, cultural,

or religious property, nor does the State have jurisdiction to
determine ”...on behalf of all members of a clan, house, band,

or other traditional group of “laskr .uvtives as owners in common",

first o? all, to say that all :stives are "owners in common ,

is an act of confiscation from the Olan, -=rd “JI-'n mouses, h.o
-overnmnnt me==lie excercising i1t"s laws can deprive anyone of
its crepert’r or rights without due nrccoss of law", this means
the <tate cannot give the tribal rights to others or to appro—
priate them to it"s own purposes, without rendering, or assuming
- obligation to render just compensation for them"; for that
"...would not be an excercise of ouardiunships, but an act of
confiscation™.

In a supreme court decision; "“...there is a distinction between
tribal property and property owned in common by a group of Indian:
appears most clearly 1ir. connection with the claims repeatly put
forward by descendants of tribal members who are not themeselves
tribal members and who, under a theory of tenancy in common,

would be entitled to share in the common property but, if the
property is indeed tribal, have no valid claim thereon-.



Furthermore, 1in order for Jlaska native Villages to be a tribe,
it eria set out in 2% u.S.u. fart and be
indigendu®*dd~1~im"ovn tribal territory, and autonomous.

.-iso, t7e|3ffi|»j*"endment to the uonsitution regarding -separation
of uhurcn arid*State7" is a fundamental right which governments

cannot interfer. +he American xndian neligious Freedom Act 1is

an integral part of their culture, tradition and heritage, and
includes tribal burial sites, tomb, monument, gravestone, or

other structure or objects at a burial site, historic or prehistoric
sites and cultural resources?l.

The determination of disposition of who may 'not possess, sell,
buy, trade, or transport within the state, ahistoric, prehistoric,
archaeological, or cultural resources taken, acquired, sold, or
possessed” 1s under the tribal sovereignty with the power of
regulating their internal ar.d social relations, making their own
substantive law in internal matters, and enforcing that law in
their own forums.

in addition, my tribe is not to be construed with a State Corp—

oration entitled ’uke Tribe Council, Inc., who do not represent
us or speak for us. V

Very truly yours,

9 s

":houcn Traditional wouncil
e \uke Tribe of Indians

cc: The dJonorable the Governor
of Maska, Steve Cowper.
The ”onorable Albert ?. Adams,

L.ae "Onerable Cliff Vavidscn. elb= J. all "ce
mv "onorable “eter Coll. i tiberty streecu
‘The “Qp.orable Lyman ‘Toffman. ARSI L A

The Xnorable "i1ilo 'rctor.en.
Toe dor.orable ~r<n Tlr-.er.
Juneau empire.

Tundra Times.
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3/13/87
Original sponsors: Grussendc.-f, Goll,
Ulmetl, et al.
IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSor BILL NO. 153 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to preservation of cultural and

historic property; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.25.010 1is amended by adding a new subsection to
read:

(©) Notwithstanding other provisions in this section, the exi|
tence of a trust may be recognized and enforced by a court 1in the
absence of a writing, upon a showing, by a preponderance of the evi—
dence, that a trust has been established by Alaska Native custom and
tradition for protection and preservation of ceremonial, cultural, or
religious property, other than land, on behalf of all members of a
clan, hoise, band, or other traditional group of Alaska Natives as
owners 1In common.

* Sec. 2. AS 34.40.070 is amended by adding a new subsection to read:

(b) Notwithstanding (a) of this section, a court may recogni
and enforce a valid, unwritten grant or assignment of a trust for
protection and preservation of ceremonial, cultural, or religious
property, other than land, on behalf of all members of a clan, house,
band, or other traditional group of Alaska Natives as owners 1iIn com—
mon, upon a showing, by a preponderance of the evidence, of a grant or
assignment according to established Alaska Native custom and tradi—
tion.

* Sec. 3. AS 41.35.200 1s repealed and reenacted to read:
-1- CSHB 153(SA)
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Sec. 41.35.200. UNLAWFUL ACTS. (@ A person may not appropri—
ate, excavate, vremove, injure, or destroy a historic, prehistoric,
archaeological, or cultural resource to which the state has reserved
title, unless the person has a permit for that purpose issued by the
commissioner.

(b) A person may not appropriate, excavate, remove, injure, or
destroy a historic, prehistoric, archaeological, or cultural resource
located on privately-owned land, unless the person

(1) i1s the owner of the resource or has the permission of
its owner to do so; and

(2) has the permission of the landowner to enter the land
for that purpose.

(c) A person may not possess, sell, buy, trade, or transport
within the state, or offer to sell, buy, trade, or transport within
the state, a historic, prehistoric, archaeological, or cultural re—
source taken, acquired, sold, or possessed in violation of this chap—
ter, 16 U.S.C. 433, or 16 U.S.C. 470aa - 47011.

(d A person may not unlawfully destroy, mutilate, deface,
injure, remove, or excavate a burial site, tomb, monument, gravestone,
or other structure or object at a burial site, even though the site
appears to be abandoned, lost, or neglected.

(e) A person designated in AS 41.35.220 shall seize a historic,
prehistoric, archaeological, or cultural resource to which the state
has reserved title and that has been taken in violation of this chap—
ter, wherever and whenever the person finds the resource. Seized
objects may be disposed of as the commissioner determines by deposit
in the proper public depository.

Sec. 4. AS 41.35.210 is repealed and reenacted to read:

Sec. 41.35.210. PENALTIES. (€)) A  person who violates a



provision of this chapter is guilty of a class A misdemeanor.

(b) In addition to criminal penalties, a person who violates
provision of this chapter is liable for a civil penalty not to exceed
$25,000 or three times the pecuniary gain resulting from the viola—
tion, whichever 1is greater.

Sec. 5. AS 41.35.230(4) 1is amended to read:

(@) "historic, prehistoric® [AND] archaeological,
tural resource [RESOURCES]"™ includes deposits, structures, ruins,
sites, buildings, graves, artifacts, fossils, ceremonial objects, or
other objects of antiquity that [WHICH] provide information pertaining
to the historical or prehistorical culture of people in the state as
well as to the natural history of the state.

Sec. 6. This Act takes effect immediately under AS 01.10.070(c)-

-3- CSHB 153(SA)
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MEMORANDUM Margh 13, 1987

Sectional analysis of HB 153
Representative Ben Grussendorf

Edward H. Hein
Legislative Counsel

TOUCH Y SIAILl (-Al'llICM

JUNIAU. AITASKA Will 1

‘107 Ats koo

Section 1 adds a new subsection to the statute of frauds

statute, AS 09.25.010. The statute of frauds requires

that

certain agreements and conveyances be in writing in order to
be enforceable. The new subsection (c) provides an excep-
tion for trusts established by Alaska Native custom and tra-

dition for the protection and preservation of cultural

historic property.

and

Sec. 2 adds a new subsection to AS 34.40.070. That statute
requires that a grant or assignment of a trust in property

removed only by the owner of the resource or with the
permission and only if the landowner gives permission
enter the land for that purpose. The statute also is

is void unless it is in writing. The new subsection (b)
provides an exception for Alaska Native trusts as in Section
yjj=>f the bill.

Segc. 3 rewrites AS 41.35.200. That statute, which is part
OT the Alaska Historical Preservation Act, makes certain
acts unlawful, such as excavating p historic, prehistoric,
or archaeological resource without a permit. Sec. 3 expands
coverage under this statute to include "cultural™ resources;
iistinguishes between resources "to which the state has
reserved title" (see AS 41.35.020) and resources located on
/private land; requires that resources on private land can be

owner's
to

expanded to prohibit the trading (bartering) of resources
acquired illegally. References to "gravesite" are changed

to "burial site".

dec. 4 increases the criminal penalty and adds a civil

pen-

alty for a violation of AS 41.35. The existing penalty is a



C

Representative Grussendorf
Page 2
March 13, 1987

ov/tl - -

maximum fine of($l ,000)and fg*ix months in jailj The new pen-
alty would be a maximum fine ot $5,060 and one year in prison.

In addition, a violator would be liable for a maximum (civil)
penalty of "three times the pecuniary gain resulting from
the viola-ion.”~ .iffooo -tCi *>""00 Pcoq

Sec. 5 amends the definition of "historic, prehistoric, and
acrhaeological resources” to include cultural resources and,
in particular, ceremonial objects.

Sec. 6 provides an immediate effective date.

EHH:mkr
m9/139
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Senate Secretary




CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. N

HOUSE BILL 153

This bill amends AS 09.25, AS 34.40 and AS 41.35 by-
recognizing that a trust has been established by Alaska Native
custom, or tradition, for the protection and preservation of
ceremonial, cultural, or religious property on behalf of all
members of a clan, house, band or other traditional group of
Aalska Natives as owners in common. The bill also empowers the
state courts to enforce such trusts, and it extends the
protection of the Alaska Historic Preservation Act to
privatally-owned land. Lastly, the bill raises the penalty for

violating the Act to a class A misdemeanor.

The bill establishes and clarifies the court of
jurisdiction for disputes involving the ownership of Alaska
Native artifacts. Its passage would eliminate much of the
confusion, and costly litigation, that occurs in these disputes,
such as when artifacts were removed from the Whale House at
Klukwan. The bill will therefore not have a fiscal impact on the
Department of Law, and, to the extent that litigation will be
reduced; it will also helpto conserve the state's decreasing

legal resources.
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