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It is t h e  i n t e n t  o f  the L e g i s l a t u r e  in e n a c t i n g  AS 
4 2 . 0 5 . 5 1 1 ( d )  t o  c o d i f y  s o m e  o f  t h e  t e s t i m o n y  of t h e  
u t i l i t i e s  a n d  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  as to 
h o w  c o s t s  w i l l  b e  a l l o c a t e d  u n d e r  t h e  B r a d l e y  L a k e  p o w e r  
s a l e s  a g r e e m e n t  a n d  w h e e l i n g  c o n t r a c t s ,  a n d  a n y  a m e n d m e n t s  
t h e r e t o .  T h e  i n t e n t  is t h a t  t h e  f o r m u l a  f o r  c o s t  a l l o c a t i o n  
a m o n g  t h e  u t i l i t i e s ,  as s p e l l e d  o u t  in A p p e n d i x  A  t o  the 
w h e e l i n g  a g r e e m e n t ,  w o u l d  b e  b e y o n d  t h e  a u t h o r i t y  o f  t h e  
A P U C ;  t h e  c o m m i s s i o n  w o u l d  n o t  b e  a b l e  to m a n d a t e  c h a n g e s  to 
t h a t  f o r m u l a .  T h e  s p e c i f i c  c o s t  i t e m s  to  b e  a l l o c a t e d  u n d e r  
t h e  f o r m u l a ,  h o w e v e r ,  w o u l d  b e  s u b j e c t  t o  n o r m a l  A P U C  r e v iew. 
Thus, f o r  e x a m p l e ,  t h e  p e r c e n t a g e  o f  a u t i l i t y ' s  
a d m i n i s t r a t i v e  c o s t s  a t t r i b u t a b l e  t o  o p e r a t i n g  a n d  
m a i n t e n a n c e  e x p e n s e s  for w h e e l i n g  c o u l d  b e  r e v i e w e d ,  but, 
o n c e  t h o s e  c o s t s  h a v e  b e e n  v a l i d a t e d  b y  t h e  APUC, t h e  m e t h o d  
of a l l o c a t i o n  a m o n g  t h e  u t i l i t i e s ,  as s p e c i f i e d  b y  t h e  
f o r m u l a  in t h e  c o n t r a c t s ,  w o u l d  b e  e x e m p t  f r o m  A P U C - m a n d a t e d  
c h a n g e s .



(02/11/88 revision)

AMENDMENT

Elimination of Excess Payments

Page 2, Line 25 through Page 3, Line !:

Eliminate Section 5 

Page 3, Line 2 through Page 3, Line 9:

Amend as follows (renumber section)

* Sec. 5. NEGOTIATIONS TO REMOVE EXCESS PAYMENT TERM. If 
the parties to the Bradley Lake Hydroelectric Project Agreement for the 
Sale and Purchase of Electric Power signed December 8, 1987 undertake 
negotiations to amend the agreement, the legislature intends that the 
amendments should enhance consumer benefits of the project, to be in 
keeping with the legislature's financing of the project partly through cash 
grants. Removal of section 29 of the power sales agreement without 
requiring the purchasing utilities to make other contract changes or 
concessions would be consistent with the legislature's intent [THE ALASKA 
POWER AUTHORITY MAY NOT WITHHOLD ITS AGREEMENT TO REMOVE THE 
REQUIREMENT TO MAKE THE EXCESS PAYMENTS AS DESCRIBED IN SECTION 29 
OF THE WHOLESALE POWER CONTRACT, NOR MAY THE ALASKA POWER 
AUTHORITY REQUIRE CONCESSIONS FROM THE PURCHASERS AS A CONDITION 
OF THE REMOVAL OF THE EXCESS PAYMENTS PROVISION).
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C r a m e r
2 / 10/88

O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN T H E  H O U S E  BY  T H E  R U L E S  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 356 (Rules)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

For an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the a u t h o r i t y  o f  the A l a s k a

P u b l i c  U t i l i t i e s  C o m m i s s i o n  in c o n n e c t i o n  w i t h  c e r­

ta i n  a c t i v i t i e s  of  the A l a s k a  P o w e r  A u t h o r i t y ,  c e r­

ta i n  a g r e e m e n t s  a m o n g  c e r t a i n  p u b l i c  u t i l i t i e s ,  and 

c a l c u l a t i n g  p o w e r  c o s t  e q u a l i z a t i o n ;  a n d  p r o v i d i n g  

for a n  e f f e c t i v e  d a t e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. AS 4 2 . 0 5 . 4 3 1 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to 

read:

(c) N o t w i t h s t a n d i n g  (b) of  this s ection,

(1) a w h o l e s a l e  a g r e e m e n t  for the sale o f  p o w e r  f r o m  a 

p r o j e c t  l i c e n s e d  b y  the F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  on or 

b e f o r e  J a n u a r y  1, 1987, a n d  r e l a t e d  c o n t r a c t s  for the w h e e l i n g ,  s t o r­

age, r e g e n e r a t i o n ,  o r  w h o l e s a l e  r e p u r c h a s e  o f  p o w e r  p u r c h a s e d  u n d e r  

the a g r e e m e n t ,  e n t e r e d  in t o  b e t w e e n  the A l a s k a  P o w e r  A u t h o r i t y  a n d  one 

or m o r e  o t h e r  p u b l i c  u t i l i t i e s  or a m o n g  the u t i l i t i e s  a f t e r  O c t o­

be r  31, 1987, and b e f o r e  J a n u a r y  1, 1988, and a m e n d m e n t s  to the w h o l e­

sale a g r e e m e n t  or r e l a t e d  c o n t r a c t ,  are n o t  s u b j e c t  to r e v i e w  or 

a p p r o v a l  b y  the c o m m i s s i o n  u n t i l  all l o n g - t e r m  d e b t  i n c u r r e d  for the 

p r o j e c t  is r e t i r e d ;  and

(2) a w h o l e s a l e  a g r e e m e n t  or r e l a t e d  c o n t r a c t  d e s c r i b e d  in

(1) o f  this s u b s e c t i o n  m a y  c o n t a i n  a c o v e n a n t  for the p u b l i c  u t i l i t y  

to e s t a b l i s h ,  char g e ,  a n d  c o l l e c t  r a t e s  s u f f i c i e n t  to m e e t  its o b l i g a­

tions u n d e r  the c o n t r a c t ;  the r a t e  c o v e n a n t  is v a l i d  a n d  e n f o r c e a b l e .

-1- C S H B  3 5 6 (Rls)
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* Sec. 2. A S  4 2 . 0 5 . 5 1 1  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(d) V a l i d a t e d  c o s t s  i n c u r r e d  by a u t i l i t y  in c o n n e c t i o n  w i t h  the 

r e l a t e d  c o n t r a c t s  d e s c r i b e d  in A S  4 2 . 0 5 . 4 3 1 ( c ) ( 1 )  m u s t  b e  a l l o w e d  in 

the r a t e s  c h a r g e d  b y  the u t i l i t y .  In this s u b s e c t i o n ,  " v a l i d a t e d  

c o s t s "  are the a c t u a l  c o s t s  that a u t i l i t y  uses, u n d e r  the f o r m u l a  set 

out in r e l a t e d  c o n t r a c t s  d e s c r i b e d  in A S  4 2 . 0 5 . 4 3 1 ( c ) ,  to e s t a b l i s h  

rates, c h a r g e s  for s e r v i c e s  and r i g h t s ,  a n d  the p a y m e n t  o f  c h a r g e s  for 

s e r v i c e s  a n d  r i g h t s .  T h i s  s u b s e c t i o n  does n o t  g r a n t  the c o m m i s s i o n  

j u r i s d i c t i o n  to a l t e r  or a m e n d  the f o r m u l a  set out in t h o s e  r e l a t e d  

c o n t r a c t s .

* Sec. 3. A S  4 4 . 8 3 . 0 9 0 ( b )  is a m e n d e d  to read:

(b) T h e  a u t h o r i t y  is n o t  s u b j e c t  to the j u r i s d i c t i o n  o f  the 

A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  N o t h i n g  in this c h a p t e r  [AS 44.-

8 3 . 0 1 0  - 4 4 . 8 3 . 4 2 5 ]  g r a n t s  the a u t h o r i t y  [ANY] j u r i s d i c t i o n  o v e r  the 

s e r v i c e s  or r a t e s  o f  a [ANY] p u b l i c  u t i l i t y  or d i m i n i s h e s  or  o t h e r w i s e  

a l t e r s  the j u r i s d i c t i o n  o f  the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  w i t h  

r e s p e c t  to a [/*’Y] p u b l i c  u t i l i t y ,  i n c l u d i n g  a n y  r i g h t  the c o m m i s s i o n  

m a y  h a v e  to r e v i e w  a n d  a p p r o v e  or d i s a p p r o v e  c o n t r a c t s  f o r  the pur- 

h a s e  of e l e c t r i c i t y  b y  a p u b l i c  u t i l i t y  o t h e r  t h a n  w h o l e s a l e  a g r e e­

m e n t s  and c o n t r a c t s  d e s c r i b e d  in AS 4 2 . 0 5 . 4 3 1 ( c ) ( 1 ) .

* Sec. 4. AS  4 4 . 8 3 . 1 6 2  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(p) In c a l c u l a t i n g  p o w e r  c o s t  e q u a l i z a t i o n ,  the c o m m i s s i o n  m a y  

n o t  c o n s i d e r  v a l i d a t e d  c o s t s  or k i l o w a t t - h o u r  s ales a s s o c i a t e d  w i t h  a 

U n i t e d  S t a t e s  D e p a r t m e n t  o f  D e f e n s e  f a c i l i t y .

* Sec. 5. N E G O T I A T I O N S  T O  R E M O V E  E X C E S S  P A Y M E N T  TERM. If the p a r t i e s  

to the B r a d l e y  L a k e  H y d r o e l e c t r i c  P r o j e c t  A g r e e m e n t  for the Sa l e  and P u r­

cha s e  of  E l e c t r i c  P o w e r  s i g n e d  D e c e m b e r  8, 1987, u n d e r t a k e  n e g o t i a t i o n s  to 

a m e n d  the a g r e e m e n t ,  the l e g i s l a t u r e  i n t e n d s  that the a m e n d m e n t s  s h o u l d  

e n h a n c e  c o n s u m e r  b e n e f i t s  of the p r o j e c t ,  to be c o n s i s t e n t  w i t h  the 

C S H B  3 5 6 ( R l s ) -2-
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l e g i s l a t u r e  s f i n a n c i n g  o f  the p r o j e c t  p a r t l y  t h r o u g h  c a s h  g r a n t s .  R e m o v a l  

of s e c t i o n  29 o f  the p o w e r  sales a g r e e m e n t  w i t h o u t  r e q u i r i n g  the p u r c h a s i n g  

u t i l i t i e s  to m a k e  o t h e r  c o n t r a c t  c h a n g e s  or c o n c e s s i o n s  w o u l d  b e  c o n s i s t e n t  

w i t h  the l e g i s l a t u r e ' s  intent.

* Sec. 6. S e c t i o n s  1 - A o f  this A c t  are r e t r o a c t i v e  to N o v e m b e r  

1987.

* Sec. 7. T h i s  A c t  t akes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

-3- CSHB 356(Rls)



Official Business

Alaska State Legislature
HOUSE OF REPRESENTATIVES 

Committee on Finance
P.O . Box V 

S ta te  Capitol 
Ju n eau , A laska 99811

M E M O R A N ' D  U M

TO: Representative Mike Navarre

FROM: Representative (Cay

DATE: February 9. 1988

SUBJ: Amendments to HB 356:
APUC Exemption of Bradley Lake

The purpose of this memorandum is to explain the House Finance Committee 
amendments to CS HB 356 (Judi regarding elimination of the excess 
payment requirement contained in Section 29 of the Bradley Lake Po^’er 
Sales Agreement.

Section 29 - Excess Payments Required

Section 29 of the Power Sales Agreement requires payments from Raiibelt 
consumers in excess of actual debt service required for retirem ent of Bonds 
issued to pay Recoverable Construction Costs. The excess payments will 
commence upon retirem ent of the long-term revenue bonds and will be paid 
during the latter part of the 50-year contract period.

Assuming no amendments to the agreement as now proposed, the excess 
payments will cost Raiibelt consumers hundreds of millions of nominal 
dollars, and about $10 million in present-value dollars. The payments will 
be made to the APA for deposit into the Raiibelt Energy Fund.



Rep. Mike Navarre

House Finance Amendment Regarding Excess' Payments

During the House Finance Committee s consideration of the bill, an 
am endm ent addressing the "excess payments provision was adopted in 
Sections 5 and 6 of the bill. This amendment:

1) conditioned the applicability of the APUC exemption of the Bradley 
Lake project sought in HB 356 so that it does not apply to contracts 
that contain provisions requiring excess payments: and

2) directed that if the contract were to be amended, the APA could not 
withhold its agreement to remove the "excess payment provision, 
nor require concessions as a condition of that removal.

The intent of the am endm ent is to have the excess' payment requirement 
eliminated by a simple am endm ent to the power sales agreement.

Reasons for Amendment to Eliminate the "Excess" Payments

The major reason for the am endm ent is to ensure that Raiibelt consumers 
fully benefit from the stale's cash contribution to the Bradley Lake 
hydroelectric project.

From a Raiibelt consumer perspective, the "excess" payments cannot be 
justified. Although Section 29 states that the payments would be "in 
recognition of efforts to obtain" an intertie. payments are not contingent 
upon the success of such efforts. Furthermore, the intertie project has not 
been dem onstrated as economically feasible, nor is it even likely to be 
relevant 30 years from now. Essentially, Section 29 requires Raiibelt 
consumers to pay an extraordinary charge for essentially unknown future 
purposes.

To date, the legislature has appropriated a total of $168 million to the 
Bradley Lake project with the expectation that these funds would be used as 
a cash grant for the project. The term s of the wholesale power agreement 
negotiated by the APA violate this intent by including the "excess' payment 
requirem ent in Section 29. This requirem ent effectively transforms the 
grant into a loan. In his testimony before the House Judiciary Committee.
APA Executive Director Robert LeResche confirmed that the excess payment 
requirem ent would recover the state's equity.
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The House Cinance Committee am endment to condition the applicability of 
HB 356, d to direct the APA to drop Section 29 without trying to negotiate 
alternative concessions, was offered as a means of correcting the APA s 
deviation from legislative intent.

In addition, the APA does not have the statutory authority to require that 
the excess payments be deposited in the Raiibelt Energy Fund, as Section 29 
of the Bradley Power Sales Agreement provides. Absent statutory 
authorization...an executive branch agency cannot circumvent the legislative 
decision-making power by entering a contract with private parties that 
earmarks state revenue for deposit in a particular account." according to an 
opinion from Legislative Counsel. (See Attachment 1.)

Companson_QLB.iLa_dley Lake Financing with the Four Dam Pool

The proposed requirem ent that Raiibelt consumers be forced to make 
surplus payments to the APA is especially inappropriate when one considers 
the precedent established by the Four Dam Pool project financing arrange­
ments.

In the case of the Four Dam Pool, the state funded about 60% ($293.3 
million) of the project w ith  cash equity grants and loaned the balance 
($191.2 million) at a subsidized, effective interest rate of 5-7%. By contrast, 
the Bradley Lake plan of finance calls for approximately 51 % '$181 million ■ 
of the project to be financed with state equity and the balance of the 
project, up to $175 million, to be financed with m arket-rate. tax exempt 
bonds with an estimated interest rate of approximately 8.0%. In addition to 
the debt service paym ents on the m arket-rate  bonds. Raiibelt consumers are 
expected to repay the equity through the excess" payments in Section 29.

In summary, Raiibelt consumers are being asked to accept a financing plan 
for Bradley Lake that is substantially less favorable than the financing terms 
provided for the Four Dam Pool. In lact. a recent analysis of alternative 
financing costs for Bradley Lake prepared by the APA shows that if the state 
were to offer financing term s for Bradley Lake comparable to those offered 
for the Four Dam Pool the savings to ratepayers would be approximately 
$146.5 million in nominal term s (or nearly $8C million in 1992 dollars).

Although removal of the "excess" payments provision in the power sales 
contract would not result in having benefits accrue to the Raiibelt consumers 
that are comparable to the subsidized financing terms of the Four Dam Pool, 
it would enhance the consumer benefits of this project significantly.
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U g a l.lss.ues

Several legal issues have been raised with respect to the constitutionality of 
Secs. 5 and 6 -- 1) separation of powers; 2) special legislation; and 3) 
severability. (See attachments 2 and 3. memoranda by Assistant Attorney 
General James Baldwin and Legislative Counsel Teresa Cramer'

The first two issues are addressed by the modification to Secs 3 and 6 
proposed in Attachment 4. which I recommend that the Rules Committee 
adopt, assuming the Committee wishes to encourage elimination of the 
excess" payments provision.

The changes proposed in Sec. 6 of the bill are intended to encourage, rather 
than require, the APA to take specific actions by clearly stating legislative 
intent and policy. This should be sufficient to address the concern that the 
Legislature is improperly participating in contract negotiations.

The changes proposed in Sec. 5 of the bill are intended to address the 
concern that its specificity may cause a court to consider it to be special 
legislation.

The last time I spoke with Ms. Cramer about the severability issue 'prior to 
receipt of Baldwin's opinion), she said the general severability clause in AS 
01.10.030 was sufficient, and that it was unnecessary to specify the 
severability of Secs. 5 and 6. However, it may be desirable to provide 
expressly for the severability of secs. 5 and 6 rather than leaving an 
unresolved legal issue.

Effect.on Timing of Bradley Lake Construction

With these changes, I believe the bill would be a defensible, appropriate 
response that could lead to significant consumer savings. However, we must 
persuade the Administration that this change is in the public interest to 
accomplish the desired result. It is not my intention to delay this bill or the 
planned summer construction of Bradley Lake, and removal of the excess 
payments provision need not have that effect. I believe it would be in the 
best interest of all concerned, especially Raiibelt consumers, if the APA and 
the utilities moved forward quickly to amend the power sales contracts and 
eliminate Section 29. As a practical matter, these amendments could be 
accomplished in a matter of days.

If I can answer any questions, please don't hesitate to call.

cc: House Rules Committee
House Finance Committee



T&TI ®[F I k i m i h  

TCfli li® f l§ iu ™
LEGISLATIVE AFFAIRS AGENCY

=C j C *  » i TAT;  _ J  
i u '<£AI j  AtA$HA .  

-07 job ;aoo

M E M O R A N D U M F e b r u a r y  5, 19S8

S U B J E C T :  D e p o s i t  of e x c e s s  p a y m e n t s  u n d e r  the
3 r a d l e y  L a k e  P o w e r  S a l e s  A g r e e m e n t  into 
the R a i i b e l t  e n e r g y  f u n d  (Uork O r d e r  
No. 5 - 1 7 2 8 )

TO: R e p r e s e n t a t i v e  J o h n  Sund, C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: T e r e s a  3. C r a m e r v ^ ^ ^
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h e t h e r  the p r o v i s i o n  in s e c t i o n  29 of the 
B r a d l e y  L a k e  H y d r o e l e c t r i c  P r o j e c t  P o w e r  S a l e s  A g r e e m e n t ,  
w h i c h  s t a t e s  that e x c e s s  p a y m e n t s  f r o m  the p u r c h a s e r s  are 
" f o r  d e p o s i t  in the R a i i b e l t  e n e r g y  f u n d , "  is v a l i d .

The e x c e s s  p a y m e n t s  are p a y m e n t s  to be m a d e  by the p u r c h a s­
ing p u b l i c  u t i l i t i e s  a f t e r  the r e t i r e m e n t  of b o n d s  i s s u e d  to 
p a y  for the c o n s t r u c t i o n  of the p o w e r  p r o j e c t .  T h e  b o n d s  
are e x p e c t e d  to be r e t i r e d  30 y e a r s  a f t e r  the p r o j e c t  b e g i n s  
c o m m e r c i a l  o p e r a t i o n  a n d  the e x c e s s  p a y m e n t s  a r e  e x p e c t e d  to 
c o n t i n u e  for the r e m a i n i n g  20 y e a r s  o f  the a g r e e m e n t .

In m y  o p i n i o n ,  the A l a s k a  P o w e r  A u t h o r i t y  (APA) do e s  not 
h a v e  the s t a t u t o r y  p o w e r  to e n t e r  i n t o  an a g r e e m e n t  
r e q u i r i n g  that the e x c e s s  p a y m e n t s  be  d e p o s i t e d  in the 
R a i i b e l t  e n e r g y  fund.

U n d e r  AS 4 4 . 8 3 . 3 9 8 ( c ) ,  the A P A  is r e q u i r e d  to d e p o s i t  m o n e y  
r e c e i v e d  fr o m  the s a l e  o f  p o w e r  f r o m  p r o j e c t s  c o n s t r u c t e d  
u n d e r  the e n e r g y  p r o g r a m  for A l a s k a  in the g e n e r a l  fund u n ­
less the m o n e y  has b e e n  p l e d g e d  o r  o t h e r w i s e  c o v e n a n t e d  to 
s e c u r e  bonds. T h e  e x c e s s  p a y m e n t s  do n o t  m e e t  the 
r e q u i r e m e n t s  o f  the e x c e p t i o n .  T h e  s t a t u t e  c o u l d  be 
c o n s t r u e d  to a l l o w  the A P A  to d e p o s i t  the p a y m e n t s  in the 
R a i i b e l t  e n e r g y  f u n d  o n l y  if the R a i i b e l t  e n e r g y  f u n d  is 
c o n s i d e r e d  to b e  the s a m e  as the g e n e r a l  fund.



R e p r e s e n t s t i v e  J o h n  Sund, C h a i r m a n  
H o u s a  J u d i c i a r y  C o m m i t t e e  
Pa g e  2
F e b r u a r y  5, 1988

The R a i i b e l t  e n e r g y  fund is an a c c o u n t  w i t h i n  the g e n e r a l  
fund u n d e r  AS 3 7 . 0 5 . 1 5 3 .  T h e  s t a t u t e  p r o v i d e s

T h e r e  is e s t a b l i s h e d  in the g e n e r a l  fund the R a i i b e l t  
e n e r g y  fund. The fund c o n s i s t s  of m o n e y  a p p r o p r i a t e d  
to it by the l e g i s l a t u r e .  T h e  D e p a r t m e n t  of R e v e n u e  
s h a l l  m a n a g e  the fund. I n t e r e s t  r e c e i v e d  on m o n e y  in 
the fund s h a l l  be a c c o u n t e d  for s e p a r a t e l y  a n d  m a y  be 
a p p r o p r i a t e d  into the f u n d  a n n u a l l y .  The" l e g i s l a t u r e  
m a y  a p p r o p r i a t e  m o n e y  f r o m  the f u n d  to a s s i s t  in m e e t ­
ing R a i i b e l t  e n e r g y  n e e d s .

The l e g i s l a t u r e  has g i v e n  the a c c o u n t  a s p e c i a l  p u r p o s e ,  
e v e n  t h o u g h  the p u r p o s e  is n o t  b i n d i n g  on f u t u r e  
l e g i s l a t u r e s .  The s e t t i n g  a s i d e  of  f u n d s  is a l e g i s l a t i v e  
f u n c t i o n ,  i m p l i c i t  in the l e g i s l a t u r e ' s  p o w e r  o f  the purse. 
T h e r e f o r e ,  d e p o s i t  in the R a i i b e l t  e n e r g y  f u n d  d o e s  n o t  
c o n s t i t u t e  d e p o s i t  in the g e n e r a l  f u n d  a n d  do e s  n o t  s a t i s f y  
A S  44 . 8 3 . 3 9 8 ( c ).

The p o w e r  to m a k e  d e p o s i t s  in the R a i i b e l t  e n e r g y  f u n d  is 
a l s o  r e s t r i c t e d  u n d e r  A S  3 7 . 0 5 . 1 5 3 .  U n d e r  the t e rms o f  the 
s t a t u t e ,  m o n e y  is a d d e d  to the f u n d  b y  l e g i s l a t i v e  
a p p r o p r i a t i o n .  T h e r e f o r e ,  the e x c e s s  p a y m e n t s  u n d e r  s e c t i o n  
29 o f  the P o w e r  S a l e s  A g r e e m e n t  c a n  o n l y  b e  a d d e d  to the 
f u n d  if the l e g i s l a t u r e  a p p r o p r i a t e s  t h e m  to it.

T h e  a p p r o p r i a t i o n  o f  s t a t e  r e v e n u e  is a l e g i s l a t i v e  f u n c­
tion. A b s e n t  s t a t u t o r y  a u t h o r i z a t i o n ,  as in the c a s e  of  
b o n d s  or r e v o l v i n g  l o a n  funds, an e x e c u t i v e  b r a n c h  a g e n c y  
c a n n o t  c i r c u m v e n t  the l e g i s l a t i v e  d e c i s i o n - m a k i n g  p o w e r  bv  
e n t e r i n g  a c o n t r a c t  w i t h  p r i v a t e  p a r t i e s  that e a r m a r k s  s t a t e  
r e v e n u e  for d e p o s i t  in a p a r t i c u l a r  a c c o u n t .

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

T B C :gc 
W K G 1 :067



MEMORANDUM State of Alaska
D e p a r t m e n t  o f  L a w

TO:

FROM'

M a r y  H a l l o r a n ,  D i r e c t o r  
D i v i s i o n  o f  P o l i c y  
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  f ' l e n o .

d a t e  F e b r u a r y  8, 1987

TEL. N O  : 4 6 5 - 3 6 0 0

SUBJECT.

ts L. B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e r n m e n t a l  A f f a i r s - J u n e a u

P r o p o s e d  a m e n d m e n t s  to HB 
356 -- B r a d l e y  L a k e

Y o u  h a v e  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  t h e  l e g a l  e f ­
fe c t  o f  a m e n d m e n t s  to IiB 356 s p o n s o r e d  b y  R e p r e s e n t a t i v e  Brown. 
T h e  a m e n d m e n t s  w e r e  a d o p t e d  b y  the H o u s e  F i n a n c e  C o m m i t t e e  on 
F e b r u a r y  5, 1988. S p e c i f i c a l l y ,  y o u  d i r e c t e d  o u r  a t t e n t i o n  to a 
p r o p o s e d  sec. 6 a d d e d  to the J u d i c i a r y  C o m m i t t e e  s u b s t i t u t e .  
S e c t i o n  6 p r o v i d e s :

* Sec. 6. N E G O T I A T I O N S  T O  R E M O V E  E X C E S S  P A Y M E N T  
T E RM. If the p a r t i e s  to the B r a d l e y  L a k e  H y d r o­
e l e c t r i c  [ p r o j e c t  a g r e e m e n t ]  f o r  t h e  S a l e  a n d  P u r ­
c h a s e  o f  E l e c t r i c  P o w e r  s i g n e d  D e c e m b e r  8, 1987 
u n d e r t a k e  n e g o t i a t i o n s  to a m e n d  t h e  a g r e e m e n t ,  the 
A l a s k a  P o w e r  A u t h o r i t y  m a y  n o t  w i t h h o l d  its a g r e e­
m e n t  to r e m o v e  t h e  r e q u i r e m e n t  to m a k e  the e x c e s s  
p a y m e n t s  as d e s c r i b e d  in S e c t i o n  29 o f  the w h o l e­
s a l e  p o w e r  c o n t r a c t ,  n o r  m a y  t h e  A l a s k a  P o w e r  A u ­
t h o r i t y  r e q u i r e  c o n c e s s i o n s  f r o m  t h e  p u r c h a s e r s  as 
a c o n d i t i o n  of  t h e  r e m o v a l  o f  the e x c e s s  p a y m e n t s  
p r o v i s i o n .

S e c t i o n  6 is c o m p l i m e n t e d  b y  sec. 5, w h i c h  w a s  a l s o  a d d e d  b y  R e p ­
r e s e n t a t i v e  B r o w n ' s  a m e n d m e n t .  S e c t i o n  5 h a s  the e f f e c t  o f  n u l ­
l i f y i n g  o t h e r  p r o v i s i o n s  o f  the b i l l  w h i c h  e x e m p t  c e r t a i n  p o w e r  
s a l e s  a g r e e m e n t s  f r o m  the r e g u l a t o r y  j u r i s i d i c t i o n  o f  the A l a s k a  
P u b l i c  U t i l i t i e s  C o m m i s s i o n  (APUC).

T h e  b i l l  a p p l i e s  to a g r e e m e n t s  m a d e  b y  the A l a s k a  P o w e r  
A u t h o r i t y  (APA) t h a t  w e r e  n e g o t i a t e d  d u r i n g  a t w o - m o n t h  p e r i o d  in 
l a t e  1987. T h e r e f o r e ,  the b i l l  h a s  a v e r y  n a r r o w  o p e r a t i v e  e f­
fect. It a p p e a r s  to a p p l y  to o n l y  o n e  p o w e r  s a l e s  a g r e e m e n t ,  
t h a t  b e i n g  t h e  a g r e e m e n t  w i t h  u t i l i t i e s  w h o  w i l l  be  p u r c h a s i n g  
p o w e r  g e n e r a t e d  b y  the B r a d l e y  L a k e  h y d r o e l e c t r i c  p r o j e c t .  Y o u  
i n f o r m e d  u s  t h a t  the a g r e e m e n t  w a s  n e g o t i a t e d  b y  A P A  a n d  the 
u t i l i t i e s  a n d  t h a t  it i3 d e s i r a b l e  to a v o i d  l e n g t h y  r e v i e w  b y  
A P U C .  T h e  a g r e e m e n t  h a s  t h e  e f f e c t  o f  a d d i n g  a m o u n t s  to r a t e s  
c h a r g e d  to c o n s u m e r s  in e x c e s s  o f  the u s u a l  c o s t  i tems that m a k e  
u p  the b a s e  rate. T h e s e  a m o u n t s  are a t t r i b u t e d  to a p r o v i s i o n  in
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the a g r e e m e n t  t h a t  r e q u i r e s  the u t i l i t i e s  to m a k e  " e x c e s s  p a y­
m e n t s "  o f  a p p r o x i m a t e l y  $11 m i l l i o n .

S e c t i o n s  5 a n d  6 c o n s t i t u t e  an  a t t e m p t  to force A P A  to 
r e n e g o t i a t e  the B r a d l e y  L a k e  h y d r o e l e c t r i c  p r o j e c t  p o w e r  s a l e s  
a g r e e m e n t .  S e c t i o n  5 d e n i e s  an e x e m p t i o n  f r o m  r e g u l a t o r y  o v e r­
si g h t  for a n  a g r e e m e n t  t h a t  has a p r o v i s i o n  r e q u i r i n g  " e x c e s s  
p a y m e n t s . "  S e c t i o n  6 a t t e m p t s  to c o n t r o l  the n e g o t i a t i n g  p o s i­
tio n  o f  A P A  i f  the B r a d l e y  L a k e  n e g o t i a t i o n s  a r e  r e o p e n e d .  S e c­
tio n  5 h a s  t h e  e f f e c t  o f  r e v e r s i n g  the m a i n  p u r p o s e  o f  the b i l l  
b e c a u s e  the a g r e e m e n t  as w r i t t e n  c o u l d  n o t  b e  e x e m p t e d  f r o m  A P U C  
j u r i s i d i c t i o n .

We  b e l i e v e  t h a t  secs. 5 a n d  6 c o n t a i n  p r o v i s i o n s  th a t  
r a i s e  s u b s t a n t i a l  l e g a l  q u e s t i o n s .  I f  e n a c t e d ,  t h e s e  p r o v i s i o n s  
m a y  d e l a y  a f f e c t e d  p r o j e c t s  u n t i l  l i t i g a t i o n  is r e s o l v e d .  T h e  
p r o v i s i o n s  o f  sec. 6 e m b o d y  a n  a t t e m p t  to d i r e c t  t h e  e x e r c i s e  o f  
d i s c r e t i o n  to n e g o t i a t e  p o w e r  s a l e s  a g r e e m e n t s  g r a n t e d  by l a w  to 
the A l a s k a  P o w e r  A u t h o r i t y .  The l e g i s l a t u r e  m a y  n o t  do that. 
S p r i n g e r  v. P h i l i p p i n e  I s ., 277 U.S. 189, 202 (1928), It m a y  set 
the l i m i t s  o f  p o w e r  o f  a n  a g e n c y  to a c t  b u t  it m a y  n o t  a t t e m p t  to 
d i r e c t  h o w  the a g e n c y  e x e r c i s e s  its s t a t u t o r y  p o w e r s .  A P A  is 
e m p o w e r e d  to n e g o t i a t e  w i t h  u t i l i t i e s .  It is n o t  a p p r o p r i a t e  for 
the l e g i s l a t u r e  to d i r e c t  it to a g r e e  to o n e  t e r m  o r  a n o t h e r .  
C l e a r l y ,  the l e g i s l a t u r e  m a y  g e n e r a l l y  l i m i t  A P A ' s  p o w e r  to m a k e  
c e r t a i n  t y p e s  o f  a g r e e m e n t s .  H o w e v e r ,  it c a n n o t  d i r e c t  A P A  in 
the p o s i t i c n s  o r  c o n c e s s i o n s  it m u s t  u n d e r t a k e  d u r i n g  the c o u r s e  
o f  n e g o t i a t i o n s .

S e c t i o n  5 m a y  a d d  e n o u g h  s p e c i f i c i t y  to t h i s  b i l l  to 
c a u s e  a c o u r t  to c o n s i d e r  it to b e  s p e c i a l  l e g i s l a t i o n .  In o u r  
v i e w ,  the b i l l ,  w i t h o u t  secs. 5 a n d  6, w a s  c a r e f u l l y  w o r d e d  a n d  
n a r r o w l y  d r a f t e d  so t h a t  it p r o b a b l y  q u a l i f i e d  as g e n e r a l ,  n o t  
s p e c i a l ,  l e g i s l a t i o n .  H o w e v e r ,  o n l y  a j u d i c i a l  d e t e r m i n a t i o n  c a n  
c o n c l u s i v e l y  e s t a b l i s h  t h a t  l e g i s l a t i o n  is s p e c i a l  or  g e n e r a l .  
A b r a m s  v. S t a t e , 534 P . 2d 91 ( A l a s k a  1975). S e c t i o n  5 d i r e c t l y  
r e f e r s  to t h e  B r a d l e y  L a k e  a g r e e m e n t  a n d  a p p e a r s  to l e a d  to the 
c o n c l u s i o n  t h a t  this s e c t i o n  a n d  p e r h a p s  t h e  e n t i r e  b i l l  is s p e­
c i a l  l e g i s l a t i o n .  It is a r g u a b l e  w h e t h e r  the B c a d l e y  L a k e  h y d r o ­
e l e c t r i c  p r o j e c t  h a s  s t a t e w i d e  i n t e r e s t  o r  impact. See S t a t e  v. 
L e w i s ,  559 P . 2 d  630 ( A l a s k a  1977), cert, d e n i e d , 432 U.'S" 9Tfl 
(1977). W e  b e l i e v e  that sec. 5 m u s t  be s u b s t a n t i a l l y  a m e n d e d  
b e f o r e  it w o u l d  be c o n s i d e r e d  a p r o v i s i o n  o f  g e n e r a l  a p p l i c a t i o n .

Y o u  a l s o  r e q u e s t e d  o u r  c o m m e n t s  c o n c e r n i n g  the s e v e r­
a b i l i t y  o f  secs. 5 a n d  6 if t h e y  a r e  f o u n d  to b e  i n v a l i d  b y  a 
court. W h e n  a c o u r t  c o n s i d e r s  the s e v e r a b i l i t y  of  p r o v i s i o n s  
m a k i n g  u p  a law, the m c s t  i m p o r t a n t  c o n s i d e r a t i o n  is l e g i s l a t i v e
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i n t e n t .  L v n d e n  T r a n s p . ,  Inc. v. S t a t e , 532 P . 2d 700 (Alaska 
1975). T h e  c o u r t  a t t e m p t s  to d e t e r m i n e  if the l e g i s l a t u r e  w o u l d  
h a v e  e n a c t e d  the e n t i r e  l a w  if it k n e w  th a t  one o f  the c o n s t i t u­
e n t  p a r t s  w a s  i n v a l i d .  Here, the q u e s t i o n  is w h e t h e r  the l e g i s­
l a t u r e  w o u l d  h a v e  e x e m p t e d  the a g r e e m e n t  f r o m  A P U C  j u r i s d i c t i o n  
i f  l i m i t a t i o n s  o n  the i n c l u s i o n  o f  the e x c e s s  p a y m e n t  p r o v i s i o n  
is d e c l a r e d  void. It is d i f f i c u l t  to p r e d i c t  the a n s w e r  that a 
c o u r t  w o u l d  s u p p l y  to th a t  q u e s t i o n .  W e  p r e s u m e  t h e r e  exists 
l e g i s l a t i v e  h i s t o r y  to s h o w  that t h e  e x e m p t i o n  a n d  secs. 5 and 6 
a r e  c l o s e l y  r e l a t e d .  Th i s  h i s t o r y  w o u l d  l e n d  s u p p o r t  for a f i n d­
i n g  that, i f  secs. 5 a n d  6 are d e t e r m i n e d  to be i n v a l i d ,  these 
p r o v i s i o n s  a r e  n o t  s e v e r a b l e  a n d  t h a t  a l l  p r o v i s i o n s  in the b i l l  
a r e  v o i d .  W e  b e l i e v e  that the g e n e r a l  s e v e r a b i l i t y  c l a u s e  set 
o u t  in A S  0 1 . 1 0 . 0 3 0  w i l l  not s u f f i c e  to r e s o l v e  th i s  question.

L e t  us k n o w  if y o u  n e e d  f u r t h e r  a s s i s t a n c e  o.i this
m a t t e r .

J L B / p j g

cc: A r t  P e t e r s o n
L e g i s l a t i o n  A t t o r n e y  
D e p a r t m e n t  o f  L a w
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M E M O R A N D U M F e b r u a r y  8, 1988

S U B J E C T :

TO:

F R O M :

C S H B  356 (Finance)
(APUC j u r i s d i c t i o n  o v e r  c e r t a i n  a c t i v i t i e s )

R e p r e s e n t a t i v e  A1 A d a m s  
C h a i r m a n
H o u s e  F i n a n c e  C o m m i t t e e

T e r e s a  B. Cramer 
L e g i s l a t i v e  C o u nsel

E n c l o s e d  is the C o m m i t t e e  S u b s t i t u t e  y o u  r e q u e s t e d .
S e c t i o n  6 of t h e  bill, l imiting t h e  A l a s k a  P o w e r  A u t h o r i t y ' s  
c o n d u c t  d u r i n g  r e n e g o t i a t i o n s  o v e r  t h e  e x c e s s  p a y m e n t s  
p r o v i s i o n  in the B r a d l e y  L a k e  P o w e r  S a l e s  A g r e e m e n t ,  is 
a r g u a b l y  u n c o n s t i t u t i o n a l ,  either a s  a v i o l a t i o n  o f  the 
p r o h i b i t i o n  o n  e n a c t m e n t  of " l o c a l  o r  s p e c i a l  l e g i s l a t i o n "  
u n d e r  a r t i c l e  II, s e c t i o n  19 of t h e  s t a t e  c o n s t i t u t i o n ,  or 
as a  l e g i s l a t i v e  i n t r u s i o n  into t h e  p r e r o g a t i v e  o f  the 
e x e c u t i v e  r e s p o n s i b i l i t y  to c o n d u c t  n e g o t i a t i o n s  o n  b e h a l f  
of  t h e  state, a v i o l a t i o n  of the s e p a r a t i o n  o f  p o w e r s  f i r s t  
r e c o g n i z e d  in B r a d n e r  v. H a m m o n d , 5 5 3  P . 2 d  1 ( A l a s k a  1 976).

It w o u l d  b e  p o s s i b l e  to r e m e d y  t h e  p r o b l e m  if the 
l e g i s l a t u r e  w e r e  to e n a c t  a g e n e r a l  l a w  t h a t  s u b j e c t e d  
to A l a s k a  P u b l i c  U t i l i t y  C o m m i s s i o n  j u r i s d i c t i o n ,  A P A  
c o n t r a c t s  t h a t  r e q u i r e d  u t i l i t i e s  t o  m a k e  e x c e s s  p a y m e n t s .  
E x c e s s  p a y m e n t s  c o u l d  b e  d e f i n e d  as p a y m e n t s  n o t  r e q u i r e d  
f o r  t h e  o p e r a t i o n  a n d  m a i n t e n a n c e  o f  a p r o j e c t  or f o r  the 
r e t i r e m e n t  of d e b t  o w e d  o n  the p r o j e c t .

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v ise.

E n c l o s u r e

T B C :b b  
w k b 2 / 060



(02/11/88 revision)

AMENDMENT

Elimination of Excess Payments

Page 2, Line 25 through Page 3, Line I:

Eliminate Section 5 

Page 3, Line 2 through Page 3, Line 9:

Amend as follows (renumber section)

* Sec. 5. NEGOTIATIONS TO REMOVE. EXCESS PAYMENT TERM. If 
the parties to the Bradley Lake Hydroelectric Project Agreement for the 
Sale and Purchase of Electric Power signed December 8, 1987 undertake 
negotiations to amend the agreement, the legislature intends that the 
amendments should enhance consumer benefits of the project, to be in 
keeping with the legislature's financing of the project partly through cash 
grants. Removal of section 29 of the power sales agreement without 
requiring the purchasing utilities to make other contract changes or 
concessions would be consistent with the legislature's intent [THE ALASKA 
POWER AUTHORITY MAY NOT WITHHOLD ITS AGREEMENT TO REMOVE THE 
REQUIREMENT TO MAKE THE EXCESS PAYMENTS AS DESCRIBED IN SECTION 29 
OF THE WHOLESALE POWER CONTRACT, NOR MAY THE ALASKA POWER 
AUTHORITY REQUIRE CONCESSIONS FROM THE PURCHASERS AS A CONDITION 
OF THE REMOVAL OF THE EXCESS PAYMENTS PROVISION].
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J C M E A U

J a n u a r y  13, 1988

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V 
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  C o n ­
s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the a u t h o r i­
ty o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  (APUC) in c o n­
n e c t i o n  w i t h  c e r t a i n  a c t i v i t i e s  o f  the A l a s k a  P o w e r  A u t h o r i­
ty (APA) a n d  in c o n n e c t i o n  w i t h  c a l c u l a t i n g  p o w e r  c o s t  
e q u a l i z a t i o n .

A s  y o u  k n o w ,  l a s t  s e s s i o n  I v e t o e d  H C S  C S S S S B  2 2 (Fin) o n  
th i s  s u b j e c t .  H o w e v e r ,  as s t a t e d  in m y  J u n e  15 , 1987 v e t o  
m e s s a g e  (1987 S e n a t e  J o u r n a l ,  p. 1 7 3 1 ) ,  m y  r e a s o n  for v e t o ­
ing t h a t  b i l l  w a s  its i n c l u s i o n  o f  p r o v i s i o n s  t h a t  w o u l d  
r e m o v e  A P U C  r e g u l a t i o n  o v e r  s o m e  67 s m a l l  p u b l i c  u t i l i t i e s  
in the state. E x i s t i n g  l a w  a d e q u a t e l y  p r o v i d e s  for t h em. 
T h e  a t t a c h e d  b i l l  d e l e t e s  t h a t  s e c t i o n .  S e c t i o n  5 of  HCS 
C S S S S B  2 2 (Fin), w h i c h  w o u l d  h a v e  r e m o v e d  f r o m  the A P U C 's 
j u r i s d i c t i o n  the r e v i e w  o f  a l l  w h o l e s a l e  p o w e r  a g r e e m e n t s  to 
w h i c h  A P A  is a p a r t y ,  b y  d e c l a r i n g  t h a t  the A P A  is n o t  a 
p u b l i c  u t i l i t y ,  h a s  a l s o  b e e n  d e l e t e d .  S e c t i o n  1 o f  t h e  
a t t a c h e d  b i l l  p r o v i d e s  a n  e x e m p t i o n  f r o m  s u c h  A P U C  r e v i e w  
a n d  a p p r o v a l  for t h e  B r a d l e y  L a k e  p r o j e c t .

T w o  p r o v i s i o n s  in t h e  a t t a c h e d  b i l l  w e r e  n o t  c o n t a i n e d  in 
t h e  v e t o e d  b i l l .  F i r s t ,  the b i l l  p r o p o s e s  to a m e n d  
A S  4 2 . 0 5 . 4 3 1  a n d  4 2 . 0 5 . 5 1 1  to  a l l o w  t h e  A P A  to c o n t r a c t  w i t h  
u t i l i t i e s  to g u a r a n t e e  t h a t  t h e  u t i l i t i e s  w i l l  c h a r g e  s u f f i­
c i e n t  r a t e s  to c o v e r  the A P A ' s  b o n d  o b l i g a t i o n s  r e g a r d i n g  
t h e  B r a d l e y  L a k e  p r o j e c t .  S e c o n d ,  t h e s e  s a m e  a m e n d m e n t s  
e x p a n d  the s c o p e  o f  the B r a d l e y  L a k e  r e g u l a t o r y  e x e m p t i o n  to 
i n c l u d e  s e c o n d a r y  c o n t r a c t s  t h a t  a r e  a s s o c i a t e d  w i t h  the 
p r o j e c t .  T h e s e  r e l a t e d  c o n t r a c t s  i n c l u d e  an a g r e e m e n t  for 
w h e e l i n g  a n d  r e l a t e d  s e r v i c e s  b e t w e e n  B r a d l e y  L a k e  p o w e r  
p u r c h a s e r s  a n d  C h u g a c h  E l e c t r i c  A s s o c i a t i o n ,  Inc., a n d  an 
a g r e e m e n t  for the s h a r i n g  o f  t r a n s m i s s i o n  f a c i l i t i e s  b e t w e e n  
B r a d l e y  L a k e  p o w e r  p u r c h a s e r s  a n d  H o m e r  E l e c t r i c  A s s o ­
c i a t i o n ,  Inc. »
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T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  P a g e

F i n a l l y ,  li k e  H C S  C S S S S B  2 2 (Fin) , t h e  a t t a c h e d  b i l l  i n c l u d e s  
the p r o v i s i o n  t h a t  p r o h i b i t s  p o w e r  c o s t  e q u a l i z a t i o n  c a l c u­
l a t i o n s  f r o m  i n c l u d i n g  r a t e s  p a i d  o n  m i l i t a r y  b a s e s .

T h e  B r a d l e y  L a k e  p r o j e c t  h a s  b e e n  the s u b j e c t  o f  e x t e n s i v e  
r e v i e w  by  the l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s  o f  s t a t e  
g o v e r n m e n t .  T h e  s t a t e  h a s  a p p r o v e d  the B r a d l e y  L a k e  p r o j e c t  
a n d  is c o m m i t t e d  to the f i n a n c i n g _ o f  the p r o j e c t .  T h i s  l e g­
i s l a t i o n  i m p l e m e n t s  t h a t  c o m m i t m e n t  b y  m a k i n g  l o n g - t e r m  f i­
n a n c i n g  o f  the p r o j e c t  f e a s i b l e .  /

(' J L . \ k\ S i n c e r e l y  I ft

H f e v e  C o w p e r  
G o v e r n o r

»
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PROGRAM SUMMARY

Expendi tures

It is estimated that approximately $200,000 of additional legal 

fees will be incurred due to the PUC hearings process.

It is further estimated that the PUC hearings process would delay 

the Bradley Lake project by a year. The resulting increase in 

construction costs and interest during construction on the 

long-term debt would increase the total project costs by an esti­

mated $19.15 mi 11 ion.

Funding

It is assumed that any additional Bradley expenditures would be 

funded by the Raiibelt Energy Fund.

Economic Impact

In addition to the increased costs described above and below, a 

delay in the Bradley Lake project would reduce the number of jobs 

available on the Kenai Peninsula this summer and next.

Impact on Raiibelt Electricity Consumers

Not passing this bill would increase the interest rate on the 

long-term debt for Bradley Lake in two ways. First, debt would 

have to be issued earlier in the construction schedule (the IDB 

allocation to Bradley Lake expires on 12/31/90), and completion 

risk becomes more of a factor. Second and perhaps more important, 

present law allows the PUC to reopen the contracts at any time in 

the future. The interest rate penalty from these two factors is 

estimated to be 1/2 percent. Such a penalty would increase debt 

service $750,000 per year, or $22,500,000 over the life of the 

bonds.

Additionally, the utilities are expected to incur approximately 

$500,000 of legal expenses due to the PUC hearings process. This 

would be borne by the Raiibelt Electricity Consumers.

In summary, the total additional costs incurred from this bill not 

passing would be approximately $42,350,000.

1332/810 /1
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J a n u a r y  6, 1 9 8 8

T h e  p r o p o s e d  l e g i s l a t i o n  a m e n d s  A S  4 2 . 0 5 . 4 3 1 ( b ) ,  w h i c h  e s­
t a b l i s h e d  t h e  C o m m i s s i o n ' s  a u t h o r i t y  t o  r e v i e w  a n d  a p p r o v e  
w h o l e s a l e  p o w e r  c o n t r a c t s  e n t e r e d  i n t o  b e t w e e n  t h e  A l a s k a  P o w e r  
A u t h o r i t y  a n d  o t h e r  p u b l i c  u t i l i t i e s .

W h e n  S e c t i o n  . 4 3 1 ( b )  w a s  e n a c t e d  in  1 9 8 6 ,  n o  f i s c a l  i m p a c t  w a s  
f o r e c a s t e d  a n d  t h e  C o m m i s s i o n  d i d  n o t  r e c e i v e  a n y  a d d i t i o n a l  
r e s o u r c e s .  T h e  e x p e c t a t i o n  w a s  t h a t  t h e  C o m m i s s i o n  w o u l d  r e s p o n d  
t o  f i l i n g s  p u r s u a n t  t o  t h i s  s e c t i o n  w i t h  e x i s t i n g  staff. T h e r e­
fore, n o  r e s u l t a n t  f i s c a l  i m p a c t  is p r o j e c t e d  in r e s p o n s e  to  t h e  
c h a n g e s  i n c l u d e d  i n  t h i s  bill.

Page 2 of 2
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r
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14

I N  T H E  H O U S E  B Y  T H E  R U L E S  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 356 ( R u les)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the a u t h o r i t y  of the A l a s k a

P u b l i c  U t i l i t i e s  C o m m i s s i o n  in c o n n e c t i o n  w i t h  c e r­

t a i n  a c t i v i t i e s  o f  t h e  A l a s k a  P o w e r  A u t h o r i t y ,  c e r­

t a i n  a g r e e m e n t s  a m o n g  c e r t a i n  p u b l i c  u t i l i t i e s ,  and

c a l c u l a t i n g  p o w e r  c o s t  e q u a l i z a t i o n ;  a n d  p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  A 2.05. A 31 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to 

r e a d :

(c) N o t w i t h s t a n d i n g  (b) of t h i s  s e c t i o n ,

(1) a w h o l e s a l e  a g r e e m e n t  f o r  the s a l e  o f  p o w e r  f r o m  a 

p r o j e c t  l i c e n s e d  by  the F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  on or 

b e f o r e  J a n u a r y  1, 1987, a n d  r e l a t e d  c o n t r a c t s  for the w h e e l i n g ,  s t o r­

age ,  r e g e n e r a t i o n ,  o r  w h o l e s a l e  r e p u r c h a s e  o f  p o w e r  p u r c h a s e d  u n d e r

t h e  a g r e e m e n t ,  e n t e r e d  i n t o  b e t w e e n  the A l a s k a  P o w e r  A u t h o r i t y  a n d  one 

o r  m o r e  o t h e r  p u b l i c  u t i l i t i e s  o r  a m o n g  t h e  u t i l i t i e s  a f t e r  O c t o­

b e r  31, 1987, a n d  b e f o r e  J a n u a r y  1, 1988, a n d  a m e n d m e n t s  to the w h o l e­

s a l e  a g r e e m e n t  o r  r e l a t e d  c o n t r a c t ,  a r e  n o t  s u b j e c t  to r e v i e w  or 

a p p r o v a l  by the c o m m i s s i o n  u n t i l  a l l  l o n g - t e r m  d e b t  i n c u r r e d  for the 

p r o j e c t  is r e t i r e d ;  a n d

(2) a w h o l e s a l e  a g r e e m e n t  o r  r e l a t e d  c o n t r a c t  d e s c r i b e d  in 

(1) o f  this s u b s e c t i o n  m a y  c o n t a i n  a c o v e n a n t  f o r  t h e  p u b l i c  u t i l i t y  

to e s t a b l i s h ,  c h a r g e ,  a n d  c o l l e c t  r a t e s  s u f f i c i e n t  to m e e t  its o b l i g a­

t i o n s  u n d e r  the c o n t r a c t ;  the r a t e  c o v e n a n t  is v a l i d  a n d  e n f o r c e a b l e .
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* S e c .  2. A S  4 2 . 0 5 . 5 1 1  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(d) V a l i d a t e d  c o s t s  i n c u r r e d  by a u t i l i t y  i n  c o n n e c t i o n  w i t h  the 

r e l a t e d  c o n t r a c t s  d e s c r i b e d  in A S  ' 2 . 0 5 . 4 3 1 ( c ) ( 1 )  m u s t  b e  a l l o w e d  in 

t h e  r a t e s  c h a r g e d  b y  t h e  u t i l i t y .  In this s u b s e c t i o n ,  " v a l i d a t e d  

c o s t s "  a r e  the a c t u a l  c o s t s  t h a t  a u t i l i t y  u s e s ,  u n d e r  the f o r m u l a  set 

o u t  i n  r e l a t e d  c o n t r a c t s  d e s c r i b e d  in A S  4 2 . 0 5 . 4 3 1 ( c ) ,  to e s t a b l i s h  

r a t e s ,  c h a r g e s  for s e r v i c e s  a n d  r i g h t s ,  a n d  the p a y m e n t  o f  c h a r g e s  for 

s e r v i c e s  a n d  r i g h t s .  T h i s  s u b s e c t i o n  do e s  n o t  g r a n t  the c o m m i s s i o n

j u r i s d i c t i o n  to a l t e r  o r  a m e n d  the f o r m u l a  set o u t  in t h o s e  r e l a t e d

c o n t r a c t s .

* S e c .  3. A S  4 4 . 8 3 . 0 9 0 ( b )  is a m e n d e d  to read:

(b) T h e  a u t h o r i t y  is n o t  s u b j e c t  to the j u r i s d i c t i o n  o f  the

A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  N o t h i n g  in t h i s  c h a p t e r  [AS 44.-

8 3 . 0 1 0  - 4 4 . 8 3 . 4 2 5 ]  g r a n t s  the a u t h o r i t y  [ANY] j u r i s d i c t i o n  o v e r  the 

s e r v i c e s  o r  r a t e s  o f  a [ANY] p u b l i c  u t i l i t y  or d i m i n i s h e s  or o t h e r w i s e  

a l t e r s  the j u r i s d i c t i o n  o f  the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  with 

r e s p e c t  to a [ANY] p u b l i c  u t i l i t y ,  i n c l u d i n g  a n y  r i g h t  the c o m m i s s i o n  

m a y  h a v e  to r e v i e w  a n d  a p p r o v e  or d i s a p p r o v e  c o n t r a c t s  f o r  the p u r­

c h a s e  o f  e l e c t r i c i t y  b y  a p u b l i c  u t i l i t y  o t h e r  t h a n  w h o l e s a l e  a g r e e­

m e n t s  a n d  c o n t r a c t s  d e s c r i b e d  in A S  4 2 . 0 5 . 4 3 1 ( c ) ( 1 ) .

* S e c .  4. AS 4 4 . 8 3 . 1 6 2  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(p) In c a l c u l a t i n g  p o w e r  c o s t  e q u a l i z a t i o n ,  t h e  c o m m i s s i o n  may 

n o t  c o n s i d e r  v a l i d a t e d  c o s t s  o r  k i l o w a t t - h o u r  s a l e s  a s s o c i a t e d  w i t h  a 

U n i t e d  S t a t e s  D e p a r t m e n t  o f  D e f e n s e  f a c i l i t y .

* S e c .  5. N E G O T I A T I O N S  T O  R E M O V E  E X C E S S  P A Y M E N T  T E R M .  If the p a r ties 

to t h e  B r a d l e y  L a k e  H y d r o e l e c t r i c  P r o j e c t  A g r e e m e n t  f o r  t h e  S a l e  a n d  P u r­

c h a s e  o f  E l e c t r i c  P o w e r  s i g n e d  D e c e m b e r  8, 1987, u n d e r t a k e  n e g o t i a t i o n s  to 

a m e n d  t h e  a g r e e m e n t ,  the l e g i s l a t u r e  i n t e n d s  t h a t  t h e  a m e n d m e n t s  should 

e n h a n c e  c o n s u m e r  b e n e f i t s  o f  the pro j e c t ,  to b e  c o n s i s t e n t  w i t h  the 

C S H B  3 5 6 ( R l s )_________________________________-2- -----------
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l e g i s l a t u r e ' s  f i n a n c i n g  o f  the p r o j e c t  p a r t l y  t h r o u g h  c a s h  g r a n t s .  R e m o v a l  

o f  s e c t i o n  29 o f  the p o w e r  s a l e s  a g r e e m e n t  w i t h o u t  r e q u i r i n g  the p u r c h a s i n g  

u t i l i t i e s  to m a k e  o t h e r  c o n t r a c t  c h a n g e s  or c o n c e s s i o n s  w o u l d  b e  c o n s i s t e n t  

w i t h  t h e  l e g i s l a t u r e ' s  i n t e n t .

Se c .  6. S e c t i o n s  1 - 4 o f  t h i s  A c t  a r e  r e t r o a c t i v e  to N o v e m b e r  1,

1987.

* Sec. 7. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  u n d e r  AS  0 1 . 1 0 . 0 7 0 ( c ) .
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HOUSE COMMITTEE REPORT
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T h e R u l e s

D A T E :_ 5 f t *
C o m m i t t e e  h a s  c o n s i d e r e d  H B  356

"An A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  
in c o n n e c t i o n  w i t h  c e r t a i n  a c t i v i t i e s  o f  t h e  A l a s k a  P o w e r  A u t h o r i t y  a n d  in 
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p u b l i s h e d  //< 3  / __________
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