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DATE: M a y  7, 1987

TO: M e m b e r s  o f  t h e  H o u s e  R u l e s  C o m m i t t e e

FROM: M a x  F. G r u e n b e r g ,  Jr.

RE: C S H B  3 (Judiciary) , "An A c t R e l a t e d  t o  t h e  S a l e  a n d
C o n s i g n m e n t  of A r t . "

H B  3 w a s  a d a p t e d  f r o m  t w o  N e w  Y o r k  s t a t u t e s  t h a t  w e r e  p a s s e d  
i n  1966. T h i s  b i l l  is i n t e n d e d  t o  p r o t e c t  A l a s k a n  a r t i s t s .
It  p r o v i d e s  t h a t  a r t  w o r k  d e l i v e r e d  t o  an a r t  d e a l e r  f o r  s a l e  
c o n s t i t u t e s  a t r u s t  in t h e  l e g a l  sense. T h e  b i l l  a l s o  
g u a r a n t e e s  t h a t  t h e  r i g h t  o f  r e p r o d u c t i o n  is n o t  t r a n s f e r r e d  
w i t h  t h e  a r t i s t ' s  t r a n s f e r  o f  t h e  w o r k  of a r t  i t s e l f ,  u n l e s s  
t h e r e ' s  a s p e c i f i c  a g r e e m e n t  t o  t h a t  e f f ect.

T h i s  b i l l  is b a s e d  o n  H B  517 w h i c h  p a s s e d  t h e  H o u s e  l a s t  
s e s s i o n ,  b u t  d i e d  in  t h e  S e n a t e  R u l e s  C o m m i t t e e .

T h e  n e e d  f o r  t h e  p r o p o s e d  a m e n d m e n t  w a s  b r o u g h t  to  o u r  
a t t e n t i o n  b y  t h e  A l a s k a  M u s e u m  A s s o c i a t i o n .  T h e  p r e s e n t  
l a n g u a g e  r e q u i r e s  t h a t  t h e  p u r c h a s e r  o f  a w o r k  o f  a r t  g e t  a 
w r i t t e n  a g r e e m e n t  f r o m  t h e  a r t i s t  t o  d i s p l a y  t h e  a r t w o r k  
p u b l i c l y .  T h e  p r o p o s e d  a m e n d m e n t  w i l l  e l i m i n a t e  t h i s  
r e q u i r e m e n t ,  a l l o w i n g  t h e  o w n e r  t o  d i s p l a y  t h e  a r t w o r k  o r  
p e r m i t  a m u s e u m  t o  d o  so, w i t h o u t  a s k i n g  t h e  a r t ist.
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O r i g i n a l  s p o n s o r s :  G r u e n b e r g ,  Goll,
L a r s o n ,  et al. yd 1OvO = 3dcJ

IN T H E  H O U S E

-  ^ e l e ^ e -

BY T H E  R U L E S  C O M M I T T E E

CS F O R  H O U S E  BI L L  NO. 3 (Rules)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the p r i v a t e  sale and c o n s i g n m e n t

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A SKA:

* S e c t i o n  1. AS  4 5 . 0 2 . 3 2 6 ( e )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(e) W h e n  an a r t i s t  d e l i v e r s  a w o r k  of art to an art d e a l e r  as 

d e s c r i b e d  in A S  4 5 . 6 7 . 0 1 0 ,  the art d e a l e r  s h a l l  p r o m i n e n t l y  d i s p l a y  a 

s i g n  s t a t i n g  s u b s t a n t i a l l y ,  "Wo r k s  of  art f o r  sale are o n  c o n s i g n­

m e n t . "  W o r k s  of art o n  c o n s i g n m e n t  are not s u b j e c t  to the c l a i m s  of 

the art d e a l e r ' s  c r e d i t o r s .

* Sec. 2. A S  45 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  67. A R T I S T S  A N D  W O R K S  O F  ART.

Sec. 4 5 . 6 7 . 0 1 0 .  A R T I S T S  A N D  A R T  D E A L E R  R E L A T I O N S H I P S .  (a) W h e n  

an  a r t i s t  d e l i v e r s  or causes to b e  d e l i v e r e d  a w o r k  of art o f  the 

a r t i s t ' s  own c r e a t i o n  to an art d e a l e r  for the p u r p o s e  o f  sale, or 

e x h i b i t i o n  a n d  sale, on a c o m m i s s i o n ,  fee, or o t h e r  b a sis o f  c o m p e n­

satio n ,  the a c c e p t a n c e  of the w o r k  o f  art b y  the art d e a l e r  is a 

c o n s i g n m e n t ,  a n d

(1) the art d e a l e r  is, w i t h  r e s p e c t  to the w o r k  o f  art, the 

a g e n t  of the a r t i s t ;

(2) the w o r k  of art is trust p r o p e r t y  in the h a n d s  o f  the

art d e a l e r  for the b e n e f i t  of the artist;

(3) p r o c e e d s  f r o m  the sale o f  the w o r k  o f  art are t r ust 

f unds in the h a n d s  of the art d e a l e r  for the b e n e f i t  of the artist; 

a n d

o f  w o r k s  of a rt."

- 1- CSHB 3 ( R l s )
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(4) che d e a l e r  s h a l l  t r a n s m i t  the p r o c e e d s  to the artist 

w i t h i n  30 days of the sale of the w o r k  of art.

(b) A  w o r k  of  art i n i t i a l l y  r e c e i v e d  as a c o n s i g n m e n t  remains 

t r u s t  p r o p e r t y  n o t w i t h s t a n d i n g  the s u b s e q u e n t  p u r c h a s e  o f  the a r t w o r k  

b y  the art d e a l e r  d i r e c t l y  or i n d i r e c t l y  for the art d e a l e r ' s  own 

a c c o u n t  u n t i l  the c o n s i g n m e n t  p r i c e  due to the a r t i s t  is p a i d  in full. 

T h e  t r u s t e e s h i p  c o n t i n u e s  u n t i l  the f i d u c i a r y  o b l i g a t i o n  o f  the art 

d e a l e r  w i t h  r e s p e c t  to the t r a n s a c t i o n  is d i s c h a r g e d  in full.

Sec. 4 5 . 6 7 . 0 2 0 .  W A I V E R .  (a) A  p r o v i s i o n  o f  a c o n t r a c t  or 

a g r e e m e n t  w h e r e b y  the a r t i s t  w a i v e s  a p r o v i s i o n  o f  AS 4 5 . 6 7 . 0 1 0  is 

v o i d  e x c e p t  as p r o v i d e d  in this subsec t i o n .  A n  a r t i s t  m a y  w a i v e  the

p r o v i s i o n s  o f  AS 4 5 . 6 7 . 0 1 0  if the w a i v e r  is clear, c o n s p i c u o u s ,  and

a g r e e d  to in w r i t i n g  b y  the a r t ist. A w a i v e r  u n d e r  this s u b s e c t i o n  is 

n o t  v a l i d  w i t h  r e s p e c t  to the p r o c e e d s  of a w o r k  o f  a r t  i n i t i a l l y  

r e c e i v e d  as a c o n s i g n m e n t  b u t  s u b s e q u e n t l y  p u r c h a s e d  b y  the art d e a l e r  

d i r e c t l y  or i n d i r e c t l y  for the art d e a l e r ' s  o w n  acc o u n t .

(b) A  w a i v e r  u n d e r  (a) o f  this s e c t i o n  m a y  n o t  i n u r e  to the

b e n e f i t  o f  the art d e a l e r ' s  c r e d i t o r s  in a m a n n e r  that is i n c o n s i s­

tent w i t h  the a r t i s t ' s  r i g h t s  u n d e r  AS 45.67.010.

Sec. 45.67.030. R E T U R N  T O  A R T I S T .  U n l e s s  the a r t i s t  a n d  art 

d e a l e r  h a v e  o t h e r w i s e  a g r e e d  in w r i t i n g ;  the art d e a l e r  s h a l l  returr 

an u n s o l d  w o r k  of art on d e m a n d  o f  the artist.

Sec. 45.67.040. A P P L I C A B I L I T Y f The p r o v i s i o n s  o f  AS  4 5 . 6 7 . 0 1 0 ,  

4 5 . 6 7 . 0 2 0 ,  a n d  4 5 . 6 7 . 0 3 0  m a y  n o t  be c o n s t r u e d  to h a v e  a n  e f f e c t  u p o n  a 

w r i t t e n  o r  o r a l  c o n t r a c t  or a r r a n g e m e n t  in e x i s t e n c e  o n  the e f f e c t i v e  

d a t e  o f  this section, e x c e p t  b y  the m u t u a l  w r i t t e n  c o n s e n t  o f  the

p a r t i e s .

Sec. 45.67.050. R I G H T  T O  R E P R O D U C E  W O R K S  O F  ART. (a) W h e n  a 

w o r k  o f  art is sold or o t h e r w i s e  t r a n s f e r r e d  by or o n  b e h a l f  o f  the
c

C S H B  3 (Rls) -2-
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a: ti s t  w h o  c r e a t e d  it, or the h e i r s  or p e r s o n a l  r e p r e s e n t a t i v e s  of the 

a r t i s t ,  the r i g h t  of r e p r o d u c t i o n  is r e s e r v e d  to the g r a n t o r  u n t i l  it 

p a s s e s  into the p u b l i c  d o m a i n  b y  act or o p e r a t i o n  of law, u n l e s s  the 

r i g h t  is s o o n e r  e x p r e s s l y  t r a n s f e r r e d  by  an instru m e n t ,  note, or

m e m o r a n d u m  in w r i t i n g  s i g n e d  b y  the o w n e r  of the r i ght or an a u t h o r­

i z e d  a g e n t  of the owner.

(b) W h e n  an e x c l u s i v e  or n o n e x c l u s i v e  c o n v e y a n c e  of a r i g h t  of 

r e p r o d u c t i o n  or r i g h t  to p u b l i c  d i s p l a y  is made b y  the h o l d e r  of the 

r i g h t ,  or the h o l d e r ' s  a u t h o r i z e d  agent, o w n e r s h i p  of the p h y s i c a l  art 

w o r k  is p r e s u m e d  to r e m a i n  w i t h  a n d  be r e s e r v e d  to the g r a n t o r  u n l e s s  

e x p r e s s l y  t r a n s f e r r e d  in w r i t i n g  s i g n e d  by the g r a n t o r  or the

g r a n t o r ' s  a u t h o r i z e d  agent.

(c) Th i s  s e c t i o n  m a y  not be c o n s t r u e d  to p r o h i b i t  the f a i r  use

o f  a w o r k  of art or  to c o n f l i c t  w i t h  f e d e r a l  c o p y r i g h t  law.

Sec. 4 5 . 6 7 . 1 0 0 .  D E F I N I T I O N S .  In this chapter, u n l e s s  the c o n­

te x t  o t h e r w i s e  requi r e s ,

(1) "a r t  d e a l e r "  m e a n s  a p e r s o n  e n g a g e d  in the b u s i n e s s  of 

s e l l i n g  w o r k s  of art, o t h e r  than a p e r s o n  e x c l u s i v e l y  e n g a g e d  in the 

b u s i n e s s  of s e l l i n g  g o ods at p u b l i c  au c t i o n ;

(2) " a r t i s t "  m e a n s  the c r e a t o r  of a w o r k  of art or, if 

d e c e a s e d ,  the h e i r s  or p e r s o n a l  r e p r e s e n t a t i v e s  of the creator;

(3) " c o n s i g n m e n t "  m e a n s  that n o  title to o r  est a t e  in the 

g o o d s  or r i g h t  to p o s s e s s i o n  s u p e r i o r  to that of the c o n s i g n o r  v e s t s  

in the c o n s i g n e e ,  n o t w i t h s t a n d i n g  the c o n s i g n e e ' s  p o w e r  or a u t h o r i t y  

to t r a n s f e r  a n d  convey, to t h i r d  p e r s o n ,  all of the right, title a n d  

i n t e r e s t  of the con s i g n o r ,  in and to the goods;

(4) " c r e d i t o r "  has the m e a n i n g  g i ven in AS 45.01.201;

(5) " r i g h t  of r e p r o d u c t i o n "  m e a n s  a r ight to rep r o d u c e ,  

p r e p a r e  d e r i v a t i v e  w o r k s  of, or d i s t r i b u t e  copies of  a w o r k  of art;

<2cidL\
-3- C S H B  3 ( R l s )
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(6) " w o r k  o f  art" m e a n s  a p a i n t i n g ,  s c u l p t u r e ,  drawing, 

w o r k  of g r a p h i c  art, p h o t o g r a p h ,  or craft w ork, in a n y  m e d i u m .

C.
C S H B  3 ( R l s ) -A-



R e p r e s e n t a t i v e  M a x  F. G r u e n b e r g ,  Jr 
P o s t  O f f i c e  B o x  V  
Juneau, A l a s k a  99811

A p r i l  17, 1987

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

I a m  w r i t i n g  to c o m m e n t  on  CS for H B  3. W h i l e  
I a m  g e n e r a l l y  in s u p p o r t  of t h i s  l e g i s l a t i o n ,  
the definition:; of " r i g h t  of r e p r o d u c t i o n "  (p 
3, li n e  2 8 + i c o n c e r n  me. B y  i n c l u d i n g  
" p u b l i c l y  d i s p l a y "  a n d  n o t  q u a l i f y i n g  it, y o u  
m a y  be u n n e c e s s a r i l y  r e s t r i c t i n g  m u s e u m s  fr o m  
e x h i b i t i n g  w o r k s  t h e y  p u r c h a s e .

A f t e r  s p e a k i n g  w i t h  M a r k  H a n d l e y ,  I u n d e r s t a n d  
th a t  the i n t e n t  is to m a n a g e  f i l m  o r  v i d e o  
images o f  the w o r k .  T h i s  n e e d s  to be 
c l a r i f i e d .  T h e r e  are u n w r i t t e n  e x p e c t a t i o n s  
th a t  m u s e u m s  w i l l ,  a t  some time, e x h i b i t  w h a t  
th e y  own. R e q u i r i n g  p e r m i s s i o n  f r o m  the o w n e r  
or a r t i s t  to do t h i s  w o u l d  r e s t r i c t  m u s e u m s  
from c a r r y i n g  on  b u s i n e s s  as usual.

I u r g e  y o u  tc: s p e c i f y  w h a t  the i n t e n t  in
" p u b l i c l y  d i s p l a y "  is so t h a t  w e  c a n  feel 
c o n f i d e n t  that m u s e u m s ,  w h o s e  p u r p o s e s  are 
e d u c a t i o n  a n d  p u b l i c  s e r v i c e ,  a r e  n o t  a d v e r s e l y  
a f f e c t e d  b y  this bill. T h e n  v/e can s u p p o r t  it.

S i n c e r e l y

R o x a n a  A d a m s ,  P r e s i d e n t  
M u s e u m s  A l a s k a
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CONTINUATION of FISCAL NOTE ANALYSIS
Fo r  Bi l l/Reso lu t ion No. HB 3 2/13/87

This bill secs out some of the property rights of artists, 

providing for the sale and consignment of works of art under Title 45. 

The bill, which adds a new Chapter to this Title, does not contain 

penalty provisions. Any disputes arising from the provisions of the 

bill wo u l d  be civil matters becween private parties and w o u l d  not 
involve the Department of Law.




