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MEMORANDUM May 11, 1987

To: Representative Sam Cotten
From: Senator Johne Binkley

Subject:  Resolufion suspending uniform rules regarding changes to the
I Jarding. chang

Sen%te Bill 53 w%nld clarify and confirm the Board of
FtsneneF aut onty to est ?h supere clushve use area [e uatt%ns
resently In place’ for severa erng erring 1is ene%erles »

uperex u3|ve requlation was a opte |te Board .of Fis
e, a otﬂer things,_a S|qz)nn‘|cant 0 artnngnémn In tese

smaH deve op g. fisheries, 'The nlmber of f| men vessels that
f rticipate “in these f|sher|e? a way 'T* nl(ew hat analogous to the
mited entry system for salmon |sher|es in" Alas

The District Co rt In Nome ruled last year that ﬁhe B%ard of
Fisheries d|d not have t ftatutor authonﬁf to estab
superexclusive use area regu ation. “Senate Bill 53 would resolve any
doubts raised by the courtas to whether the Board has that authonty

The Senate Finance Committee Subst tute for % 53 passed the
Senate 18—2J Wever, some CONCerns re ar Ing the Senate version
g re raised in the Honse esoulrces Comniittee, ‘and a new version was
rafte Unfortunately, the title of th Senate ‘Finance version 1S not
roorﬁtmltegough to allow the language worked out in the House Resources

| .would theJetore respecttull requesﬁ that t)e Houyse of
Representa HIVGS consider suF ending Uniform Rules 41 % 2459 and
D of the Alaska State Legislature concerning SB 53,
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TO: REPRESENTATIVE ADELHEID HERRMAN, CO-CHAIR
REPRESENTATIVE SAM COTTEN, CO-CHAIR
House Resources Committee

FROM: SENATOR JOHNE BINKLEY
Subj: CSSB 53: "An Act establishing criteria forthe

allocation of fishery resources by the Board of
Fisheries among commercial fisheries and among

Finance Committee
Co-Chairman

groups of commercial fishermen within a fishery for
the purpose of preventing economic distress among
commercial fishermen and those dependent upon them

for a livelihood; and providing for an effective

date."

For several years local advisory committees and
fishermen attempted to resolve the problem of how people
the Cape Romanzof, Norton Sound, Nelson Island, Nunivak

in

Island, and Goodnews Bay areas could be given the opportunity

to develop commercial herring fisheries as part of their

economic base. The regulation which later became known as

"superexclusive use area" 1/ was first adopted by the Board of

Fisheries in 1932. It was intended to assist people in
certain western Alaska areas who were recognized as being
among the most economically disadvantaged in the state.

1/ A person who participates as a permit holder in a
superexclusive use area may not during the same season
participate either as a permit Aolder or a crewmember in

either another superexclusive use area or any nonexclusive

area. The regulation also provides that a person who

participates as a crewmember in commercial herring fishing

a superexclusive use area may not during rhe same season
participate as a permit holder in either another

in

superexclusive use area or any nonexclusive area. Under the
regulation, a person may participate- as a crewmember only- in
commercial herring fishing in all the areas, superexclusive

and nonexclusive.
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The regulation reflects a decision by the board to
construct a mechanism which would allow those people in those
communities to develop the knowledge, skills and financial
base to insure that their participation in the commercial
herring fisheries would continue, and would not be overwhelmed
by the more efficient, larger vessels with more ample
financial backing from other areas of the state and outside
the state.

In conjunction with continuing and expanding the
superexclusive use areas, the board entered written findings
regarding superexclusive areas for the Arctic/Yukon/Kuskokwim
(AYK) herring fisheries. The board noted in the findings that
the superexclusive use area, though not appropriate for all
fisheries, 1is a management tool that has enabled the "orderly
conservation and development”™ of the AYK herring fisheries.
The board has also found that the commercial herring fisheries
are an important segment of the local economies of these
communities, 1in which there are "few employment alternatives
to commercial [herring] fishing."

The board found that the herring fisheries were only
recently developing, and that the local people "in general do
not have sophisticated equipment or skills,” though they "do
have the capability to fully harvest and utilize all available
resources in their area.”"™ The board expressed the intent to
allow local people the "opportunity to acquire the skills and
equipment so that they may fairly compete” with the other,
more efficient fishing fleets, and noted that superexclusive
use areas would permit the local people the time to develop
"those skills needed to be competitive,” and income generated
from the fisheries would enable them to upgrade their vessels
and gear.

The board noted that because the fisheries 1in
guestion are "so recently developed compared to other Alaska
sac roe fisheries,” there is less knowledge of the resource
status than elsewhere in the state. The board concluded that
regulations which "reduce the amount of effort and efficiency
of the participants”™ or which reduce the growth rate of effort

and efficiency are necessary. Further, a "slower paced
fishery on stocks of unknown magnitude, distribution, and
resiliency” is desirable. Finally, the significant degree of
subsistence utilization of the herring resource in the region,
compared to other regions in the state, "supports the board®"s

desire for a cautious, conservative regulatory environment."”
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The intent of the board to assist the local
communities in developing their fishing capabilities so that
they may be competitive with the other more efficient
components of the herring fishery throughout the state has
been consistent from the outset. The data developed over the
years Tfor which the regulation was adopted indicates that this
regulatory mechanism promotes the intended results.

The board has expressed concern that the lack of
data on these particular herring resources, and the reliance
of the area on herring for subsistence uses, a slow paced,
less efficient fishery is appropriate. As the skills and
technology of the local people increase, and as the knowledge
of those herring resources grows, the board may determine it
is appropriate at a later date to remove this regulatory
mechanism.

On February 6, 1986, a criminal complaint was Tfiled
in the district court for the second judicial district at
Nome, alleging that a Mr. Hebert had violated 5 AAC 27.987(a)
and (b) during June 1.985, by delivering herring as a permit
holder in a superexclusive use area (Norton Sound) and 1in
nonexclusive areas (Bristol Bay and Security Cove) during the
same season. On May 5, 1986, a motion to dismiss was filed on
behalf of Mr. Hebert. On August 18, 1986, the court dismissed
the case, holding that the regulation did not serve any
conservation purpose, and that the allocation purpose intended
by the board exceeded its authority. On September 19, 1986,
the state filed a notice of appeal from the court"s decision.
On October 21, 1986, the Court of Appeals granted the state®s
motion for leave to have filed a late notice of appeal.

In essence, the District Court found that the board
acted outside the scope of its statutory authority when it
established the superexclusive use areas at Cape Romanzof and
Norton Sound. Although the court recognized that improving
and maintaining the economic health of those localities is a
"legitimate and highly desirable goal for the state," the
board has the authority to act only for the purposes of
conserving or developing the fishery resources of the state.
And although the board has authority under AS 16.05.251(e) to
allocate among different fishery user groups (i.e., personal
use, sport, and commercial) , the board does not have authority

to allocate among members of a single user group, the court
said.
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CS for SB 53 would remedy the problems pointed out
by the court.

Section 1 expands the authority of the board by
allowing it to prevent economic distress among commercial
fishermen and those dependent upon them for a livelihood by
establishing criteria for the allocation of fishery resources
among commercial fisheries and among groups of commercial
fishermen within a fishery. Granting the board such authority
is consistent not only with the Hebert case, but also with
Art. VIIIl, sec. 15, of the Alaska Constitution. That section
allows the state to limit entry into any fishery to prevent
economic distress among fishermen and those dependent upon
them for a livelihood. This is an exception to the
prohibition in that same section against the establishment of
an exclusive right or special privilege of fishery.

Section 2 of the bill provides for an immediate
effective date.

There are mechanisms 1in place which would prevent
arbitrary abuse by the board in making allocation
determinations as a result of this bill. For instance,
Article VII1I, section 17 of the state constitution states that
"Laws and regulations governing the use or disposal of natural
resources shall apply equally to all persons similarly
situated with reference to the subject matter and purpose to
be served by the law or regulation.” Article VIII, section 2,
requires the legislature to "provide for the utilization,
development, and conservation of all natural resources .
for the maximum benefit of its people.” And AS 16.05.251(e)
requires the board to establish criteria for allocations.
These provisions should be adequate to protect against
arbitrary abuse of the board®"s discretion.



CSSB 53 (FIN)

LEGISLATIVE INTENT

The Legislature believes that the Board of Fisheries
presently has the authority to establish regulations where
appropriate to prevent severe economic distress among
commercial fishermen and those dependent upon them for a
livelihood, such as the superexclusive use area and vessel

restriction regulations established in certain BeringSea
herring fisheries. The Legislature intends that this
legislation clarify and confirm the Board"s authorityin

making the type of allocative decisions exhibited by the
Bering Sea herring regulations, and that through this
legislation, the Legislature seeks to resolve any doubts
raised by the Hebert case as to whether the Board of Fisheries
had the authority to establish superexclusive use areas.
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The Legislature believes that the Board of Fisheries presently
has the authority to establish regulations such as the
superexclusive use area and vessei restrictions established in
certain Bering Sea herring fisheries. The Legislature intends
that this legislation c¢larify and confirm the Board"'s
authority in making the type of allocative decisions exhibited
by the Bering Sea herring regulations, and that through this
legislation, the Legislature seeks to resolve any doubts
raised by the Hebert case as to whether the Board of Fisheries:s
had the authority to establish suvperexclusive use areas for
regulating commercial fishing.

Adelheid Herrmann

Co-chairman
May 16, 1987

S
3

HV

KA 00011
-3713



The bill does not make any change in the status quo of the
Board of Fisheries activities.

The Board of Fisheries established superexclusive use areas in
the western herring fisheries four years ago. In addition,
exclusive use regulations have been establishe by the Board
for salmon and king crab.

Exclusive use areas do not prohibit anyone from participating
in the fisheries.

The fisheries are still open to anyone wishing to participate.
It only restricts the number of spearate herring fisheries a
person may participate in. Numerous individuals from

Anchorage, S.E. Alaska and outside the State have fished in
these areas during the last four seasons while superexclusive
registration has been in effect.

The proposed legislation does not reguire or mandate any
action by the Board of Fisheries.

The legislation merely insuvres that the Board of Fisheries has
the option of wsing exclusive, superexclusive and nonexclusive
use areas as a management tool. The decision to do so remains
with the Board.



LEGISLATIVE INTENT

The Legislature believes that the Board of Fisheries presently
has the authority to establish regulations such as the
superexclusive use area and vessel restrictions established in
certain Bering Sea herring fisheries. The Legislature intends
that this legislation c¢larify and confirm the Board's
authority in making the type of allocative decisions exhibited
by the Bering Sea herring regulations , and that through this
legislation, the Legislature seeks to resolve any doubts
raised by the Hebert case as to whether the Board of Fisheries
had the auvthority to establish superexclusive use areas for
regulating commercial fishing.
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5/8/87
IN THE HOUSE
CS FOR HOUSE BILL NO. 63 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra—
tion and use areas."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.251 (a) is amended by adding a new paragraph to
read:
(14) establishing nonexclusive, exclusive, and superexclu—
sive registration and use areas for conservation purposes or to imple—
ment allocation decisions made in accordance with criteria established

under (e) of this section.



(S FOR HOUSE BILL NO. 53
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act authorizing the Board of
Fisheries to adopt regulations establishing certain
types of registration and use areas for regulating
commercial fishing."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251(a) is amended by adding a nev;
paragraph to read:;

(14) establishing nonexclusive, exclusive, and
superexclusive registration and use areas for regulating
commercial fishing.
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Origiral sponsor: Binklejr

IN THE SENATE

HOUSE CS FOR CS FOR SENATE BILL NO. 53 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra—
tion and use areas for regulating commercial fish—

ing; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.251(a) 1is amended by adding a new paragraph to
read:

(14) establishing nonexclusive, exclusive, and superexclu—
sive registration and use areas for regulating commercial fishing.

*» Sec. 2. This Act takes effect immediately under AS 01.10.070(c).-

-1- HCS CSSB 53( )





