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MEMORANDUM State of Alaska

t o  Gle n n  H. L u n d e l l  
D e p u t y  C o m m i s s i o n e r  
Department: o f  L a b o r

f r o m . W i l s o n  L. C o n d o n  

A t t o r n e y  G e n e r a l

By : L j / c t \Lf L'
.✓^"Ga-fy I; Amend ola 

Assistant A t t o r n e y  General

DATE.  

F I LE  NO 

T E L E P H O N E  NO 

S U B J E C T

N o v e m b e r  15, 1982

3 6 6 - 2 5 2 - 8 3

4 6 5 - 3 6 0 3

I n t e r p r e t a t i o n  o f  

S t a t u t e  r e g a r d i n g  
W o r k e r s  o n  F i s h  
P r o c e s s o r s

U n d e r  A S  2 3 . 3 5  a n d  u n d e r  the p r o p e r  c i r c u m s t a n c e s ,  
" f i s h e r m e n "  c a n  o b t a i n  m e d i c a l  a n d  r e l a t e d  b e n e f i t s  t h r o u g h  a 
f u n d  k n o w n  as t h e  " f i s h e r m a n ' s  f u n d " .  Y o u  h a v e  a s k e d  w h e t h e r  
f i s h  p r o c e s s i n g  e m p l o y e e s  i n j u r e d  w h i l e  w o r k i n g  o n  a f i s h  
p r o c e s s o r  q u a l i f y  f o r  f i s h e r m a n ' s  f u n d  b e n e f i t s .  Y o u  h a v e  a l s o  
a s k e d ,  in t h e  e v e n t  t h a t  t h e  a n s w e r  is i n  the a f f i r m a t i v e ,  
w h e t h e r  on l y  s p e c i f i c  e m p l o y e e s  o n  the p r o c e s s o r  a r e  e n t i t l e d  to 

t h o s e  b e n e f i t s .

AS 2 3 . 3 5 . 0 7 0  s t a t e s :

B E N E F I T S .  A  f i s h e r m a n ,  u p o n  b e c o m i n g  d i s a b l e d ,  is 
e n t i t l e d  to r e c e i v e  b e n e f i t s  as f o l l o w s :  I m m e d i ­
a t e l y  a f t e r  h e  s u s t a i n s  a n  i n j u r y  o r  d i s a b i l i t y  
a r i s i n g  o u t  o f  a n  a c c i d e n t  d i r e c t l y  c o n n e c t e d  w i t h  
h i s  o p e r a t i o n s  as a f i s h e r m a n ,  e i t h e r  a s h o r e ,  in 
the s t a t e ,  o r  in A l a s k a  w a t e r ,  or s u f f e r s  an o c c u ­
p a t i o n a l  d i s e a s e ,  t h e  f i s h e r m a n  i s  e n t i t l e d  to 
e m e r g e n c y  t r e a t m e n t ,  t r a n s p o r t a t i o n  t o  t h e  n e a r e s t  
p l a c e  w h e r e  a p p r o v e d  m e d i c a l  f a c i l i t i e s  a r e  a v a i l ­

ab l e ,  m e d i c a l  c a r e  a n d  h o s p i t a l i z a t i o n .  A s  u s e d  
in t h i s  s e c t i o n ,  " A l a s k a  w a t e r "  m e a n s  the i n l a n d  
a n d  t e r r i t o r i a l  w a t e r  o f  t h e  s t a t e  a n d  t h e  f i s h e r y  
c o n s e r v a t i o n  z o n e  a d j a c e n t  to t h e  s t a t e  e s t a b ­
l i s h e d  b y  sec. 1 0 1  o f  t h e  F i s h e r y  C o n s e r v a t i o n  a n d  
M a n a g e m e n t  A c t  o f  1 9 7 6 ,  P.L. 9 4 - 2 6 5  (16 U . S . C .
1801 e t  s e q .).

AS 2 3 . 3 5 . 0 8 0  -- A S  2 3 . 3 5 . 1 4 0  i n d i c a t e  the e x t e n t  o f  
o t h e r  b e n e f i t s  o f f e r e d ,  the m a n n e r  in w h i c h  t h e  b e n e f i t s  m a y  b e  
p r o v i d e d ,  a n d  t h e  t i m e  a n d  m o n e t a r y  l i m i t a t i o n s  o n  b e n e f i t s .

AS 2 3 . 3 5 . 1 5 0 ( 4 )  r e a d s :

" f i s h e r m a n "  m e a n s  a p e r s o n  w h o  is l i c e n s e d  b y  the 
s t a t e  to e n g a g e  in c o m m e r c i a l  f i s h i n g  u n d e r



Glenn H. Lundell, Dep uty C o m mi s si on e r N o v e m b e r  15, 193
Department of L a b o r  Page
366-252-83

AS 16.05.480 or who is the h o l d e r  of a permit 
issued un der AS 16.43 and who, at the time injury 
is sustained or illness is contracted, is actually  
so e n gaged or is occupied in A l a s k a  in prepar ing 
or disma n t l i n g  boats or gea r u s e d  in commercial 
f i s h i n g .

I am advised by r e p r e s entatives of the Depart m e n t  of 
Pv.evenue that all crewmembers on b o a r d  a f l o atin g fish processor 
are required to have commercial fishing licenses.

I am advised by r e p r e s en tatives of the D epart m e n t  of 
Fish and Game that all persons w o r k i n g  on b o a r d  a harvestor/
processor and on board tenders are r e q u i r e d  to have commercial
fishing licenses. See AS 16.05.480 and AS 16.05.940(2). The
department has been advising owners of proce s s o r s  to purchase 
commercial fishing licenses for those persons e m p l o y e d  on board 
although the law is not perfectly clear on that requirement. For 
purposes of this opinion, however, the r e s o l u t i o n  of that 
particular issue is not necessary.

In order to qualify as a "fis herman" u n d e r  AS 23.35 and 
therefore q u a l i f y  for "fisherman's fund" benefits, a p erson must 
not only be licen s e d  to engage in comme r c i a l  fishing or be the 
holuer of a limited entry permit, the p e r s o n  m u s t  also at the 
time the injury is sustained or illness is contracted, (1) be
engaged in commer c i a l  fishing, or (2) o c c u p i e d  in A l a s k a  p r e p a r­
ing or d i s m a n t l i n g  boats or gear used in comm e r c i a l  fishing.

The " p lain meaning" rule of s t a t u t o r y  c o n s t r u c t i o n  
requires that an unambiguou s stat ute be re ad to m e a n  what it 
clearly expresses. There is thus no need to inte rpret it except 
to the extent that the words themselves have inexact meaning. 
State v. A l e x , 646 P . 2d 203, 208, n.4 (Alaska 1982); A p p l i c a t i o n  
of B a b c o c k , 387 P . 2d 694, 696 n.6 (Alaska 1963); 2A Sutherland,' 
Statutes and Statu t o r y  C o n s t r u c t i o n , § 46.01, at 48-49 (4th Ed. 
S a n d s , 1973). The re is little q u e s tion that empl o y e e s  on fish 
processors are not commercial f i s hing nor o c c u p i e d  in A lask a 
preparing or dism an t l i n g  boats or g e a r  used in commercial 
fishing.

However, to the extent one c ould argue otherwise, 
reference to related statutes in order to in terpret a particular 
statute is c u s t o m a r y  if there is some a m b i g u i t y  perceived. 2A 
Sutherland, Statutes and Statutory C o n s t r u c t i o n , § 51.01, at 287- 
289 (4 th ExT S a n d s , 19 73). The fish and game statute which

ro ro



r
V

G l e n n  H. L u n d e l l ,  D e p u t y  C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r
3 6 6 - 2 5 2 - 8 3

N o v e m b e r  15, 1982
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d e f i n e s  " c o m m e r c i a l  f i s h i n g "  d o e s  n o t  i n c l u d e  e m o l o v e e s  o n  f i s h  
p r o c e s s o r s .  A S  1 6 . 0 5 . 9 4 0 ( 3 )  s t a t e s :

f i s h i n g "  m e a n s  the t a k i n g ,  f i s h i n g" c o m m e r c i a l

for, o r  p o s s e s s i o n  o f  fish, s h e l l f i s h  o r  o t h e r  
f i s h e r y  r e s o u r c e s  w i t h  the i n t e n t  o f  d i s p o s i n g  o f  
t h e m  f o r  p r o f i t ,  o r  b y  sal e ,  b a r t e r ,  t r a d e ,  o r  in 

c o m m e r c i a l  c h a n n e l s ;  t h e  f a i l u r e  to h a v e  a v a l i d  
s u b s i s t e n c e  p e r m i t  in p o s s e s s i o n ,  i f  r e a u i r e d  by 

r e g u l a t i o n ,  is c o n s i d e r e d  p r i m a  f a c i a  
c o m m e r c i a l  f i s h i n g  if c o m m e r c i a l  f i s h -  
s p e c i f i e d  b y  r e g u l a t i o n  is i n v o l v e d  in 
f i s h i n g  for, o r  p o s s e s s i o n  o f  f i s h ,  

s h e l l f i s h  o r  o t h e r  f i s h  r e s o u r c e s .

s t a t u t e  o r  
e v i d e n c e  o f  
i n g  g e a r  as 
the t a k i n g ,

C

f l o a t i n g
II £f i s h  o n  a 

n o t  q u a l i f y  f o r

G I A / b a D

It is o u r  v i e w ,  t h e r e f o r e ,  t h a t  er.Dlovees

p r o c e s s o r  a r e  n o t  c o m m e r c i a l  
f i s h e r m a n ' s  f u n d "  b e n e f i t s .

p r o c e s s i n g  
i s h i n g "  a n d  do
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se c tion 1. AS 2 3 .30.230 is attended by adding a p.ev subsection to 1

read:

(b) A  contr.ercial f i s h e m a n ,  as d e f ined in AS '6.05.940, is r.ct 

co v ered by this chapter.
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Senator F red F. Zharoff
A l a s k a  S t a t e  L e g i s l a t u r e

P_0 BOX 405. KODIAK, ALASKA 39615 (907) <186-5259

DURING SESSION:

P.O BOX V, JUNEAU, ALASKA 99811 • (907) <165-3473 • 465-3474
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TO: R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n

C o - C h a i r

H o u s e  R e s o u r c e s  C o m m i t t e e

FROM: S e n a t o r  F r e d  F. Z h a

DATE: A p r i l  27, 1988

RE: CS F o r  S e n a t e  B i l l  3 0 9  —  " A n  A c t  r e l a t i n g  to t he d e f i n i t i o n  of

c o m m e r c i a l  f i s h e r m a n  u n d e r  s t a t u t e s  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g . "

C S S B  3 0 9  p a s s e d  o u t  o f  t he H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  o n  A p r i l  26. I 

r e s p e c t f u l l y  r e q u e s t  tha t  the b i l l  be s c h e d u l e d  f o r  a h e a r i n g  b e f o r e  the H o u s e  

R e s o u r c e s  C o m m i t t e e  at  t he c o m m i t t e e ' s  e a r l i e s t  c o n v e n i e n c e .

C S S B  3 0 9  a m e n d s  1 6 . 0 5 . 9 4 0 ( 4 )  to e l i m i n a t e  p r o c e s s i n g  w o r k e r s  o n  f l o a t i n g  f i s h  

p r o c e s s i n g  v e s s e l s  f r o m  the d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n " .

In 1986, t he l e g i s l a t u r e  p a s s e d  a  b i l l  tha t  e x e m p t e d  c o m m e r c i a l  f i s h e r m e n  f r o m  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w a s  d o n e  f o r  t wo r e a s o n s :  (1)

C o m m e r c i a l  f i s h e r m e n  w e r e  n o t  o r i g i n a l l y  i n t e n d e d  to be  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n .  (2) I n j u r e d  c o m m e r c i a l  f i s h e r m e n  a r e  c o m p e n s a t e d  u n d e r  the 

p r o v i s i o n s  o f  m a r i t i m e  law; w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e  w o u l d  be  an 

u n n e c e s s a r y  d u p l i c a t i o n .  Th e  b i l l  h a d  the e f f e c t  o f  a f f i r m i n g  a n d  c l a r i f y i n g  

the D e p a r t m e n t  of  L a b o r ' s  c u r r e n t  i n t e r p r e t a t i o n  of  t h e  law.

T h e  p a s s a g e  of  the b i l l ,  h o w e v e r ,  r e s u l t e d  in  o ne, u n i n t e n t i o n a l  s i d e  e f f e c t .  

U n d e r  c u r r e n t  s t a t u t e s ,  p r o c e s s i n g  w o r k e r s  o n  b o a r d  f l o a t i n g  s e a f o o d  

p r o c e s s i n g  v e s s e l s  h a v e  b e e n  d e f i n e d  as  " c o m m e r c i a l  f i s h e r m e n "  s i n c e  t h e y  a r e  

p a r t  o f  the c r e w  o f  a " f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h " .  U n d e r  the 

n e w  law, t h e y  w e r e  n o w  e x e m p t  f r o m  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e ,  w h i c h  

r a i s e d  h a v o c  w i t h  f l o a t i n g  p r o c e s s o r s '  i n s u r a n c e  r a t e s .  It w a s  n e v e r  the 

i n t e n t  of  t he l e g i s l a t u r e  to p r e v e n t  p r o c e s s i n g  v e s s e l  w o r k e r s  f r o m  b e i n g  

c o v e r e d  by w o r k e r s '  c o m p e n s a t i o n .

In a d d i t i o n ,  C S S B  3 0 9  a d d r e s s e s  a n  i n c o n s i s t e n c y  in s t a t e  law, n o w  c o r r e c t e d  

b y  a r e c e n t  a t t o r n e y  g e n e r a l ' s  o p i n i o n .  As  c o m m e r c i a l  f i s h e r m e n ,  f l o a t i n g  

p r o c e s s i n g  v e s s e l  w o r k e r s  w e r e  r e q u i r e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .  

O v e r  h a l f  the p r o c e e d s  f r o m  t he s a l e  of c o m m e r c i a l  f i s h i n g  l i c e n s e s  ($18 f r o m  

a $ 30 r e s i d e n t  l i c e n s e  a nd $ 5 4  f r o m  a $ 9 0  n o n r e s i d e n t  l i c e n s e )  go  to the 

F i s h e r m e n ' s  F u nd, a c o m p e n s a t i o n  p r o g r a m  f o r  i n j u r e d  c o m m e r c i a l  f i s h e r m e n .  

U n d e r  a p r e v i o u s  a t t o r n e y  g e n e r a l ' s  o p i n i o n ,  f l o a t i n g  p r o c e s s i n g  w o r k e r s  w e r e  

b a r r e d  f r o m  r e c e i v i n g  a n y  b e n e f i t s  f r o m  t he F i s h e r m e n ' s  F u nd. In the i n t e r e s t  

o f  f a i r n e s s ,  p e o p l e  w h o  c a n n o t  r e c e i v e  b e n e f i t s  f r o m  the f u n d  s h o u l d  n o t  be 

f o r c e d  to p a y  i n t o  it.



In an  o p i n i o n  d a t e d  Oct. 20, 1 9 8 7  ( a t t a c h e d ) ,  h o w e v e r ,  the a t t o r n e y  g e n e r a l  

d e t e r m i n e d  t h a t  p r o c e s s i n g  w o r k e r s  d i d  not ,  in f a ct, n e e d  to p u r c h a s e  or

p o s s e s s  c o m m e r c i a l  f i s h i n g  l i c e n s e s .  T h e  a t t o r n e y  g e n e r a l  f o u n d  tha t  

p r o c e s s i n g  w o r k e r s  o n  s e a f o o d  p r o c e s s i n g  v e s s e l s  w e r e  m a n u f a c t u r i n g  e m p l o y e e s  

(the s a m e  as t h e i r  c o u n t e r p a r t s  in a s h o r e s i d e  p r o c e s s i n g  p l a n t )  a n d  d i s t i n c t  

f r o m  the t r a d i t i o n a l  d e f i n i t i o n  o f  a " c o m m e r c i a l  f i s h e r m a n " .

T h e  s e a f o o d  p r o c e s s i n g  c o m p a n i e s  h a v e  t o l d  us  t h a t  d e s p i t e  t h e  O c t o b e r

a t t o r n e y  g e n e r a l ' s  o p i n i o n ,  t h e y  a r e  s t i l l  e n c o u n t e r i n g  a g r e a t  d e a l  of 

r e s i s t a n c e  i n  c o n v i n c i n g  t h e i r  i n s u r e r s  t h a t  w o r k e r s  o n  f l o a t i n g  p r o c e s s o r s  

q u a l i f y  f or w o r k e r s '  c o m p e n s a t i o n .

C S S B  3 0 9  w o u l d  c l e a r  up t h i s  i s s u e  a n d  l e a v e  a b s o l u t e l y  n o  d o u b t  a b o u t  w h a t  

the s t a t u t e  m e a n s .

B a c k u p  i n f o r m a t i o n  f o r  C S S B  309 is a t t a c h e d ,  as f o l l o w s :

1. D e p a r t m e n t  o f  L a b o r  f i s c a l  n o t e .

2. D e p a r t m e n t  o f  P u b l i c  S a f e t y  f i s c a l  n o t e .

3. C h r o n o l o g y  of  e v e n t s .

4. S e n a t e  L a b o r  a r d  C o m m e r c e  L e t t e r  o f  I n t e n t .

5. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Oct .  20, 1987, s t a t i n g  that

p r o c e s s i n g  w o r k e r s  o n  m o b i l e  f l o a t i n g  p r o c e s s i n g  v e s s e l s  a r e  no t  

r e q u i r e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

6. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Feb. 22, 1 9 84, s t a t i n g  tha t

w o r k e r s  o n  f l o a t i n g  p r o c e s s i n g  s h i p s  n e e d  c o m m e r c i a l  f i s h i n g  

l i c e n s e s  a n d  w o r k e r s  in s h o r e b a s e d  p r o c e s s i n g  p l a n u s  do  not .

7. A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  d a t e d  Nov. 15, 1982, s t a t i n g  that

f l o a t i n g  p r o c e s s o r  w o r k e r s  do  n o t  q u a l i f y  f o r  F i s h e r m e n ' s  F u n d  

b e n e f i t s .

8. E x c e r p t  f r o m  the D i v i s i o n  of  L e g a l  S e r v i c e ' s  " R e p o r t  to the 

T h i r t e e n t h  S t a t e  L e g i s l a t u r e  E x a m i n i n g  C o u r t  D e c i s i o n s  a n d  

O p i n i o n s  of  the A t t o r n e y  G e n e r a l  C o n s t r u i n g  A l a s k a  S t a t u t e s " ,  

O c t o b e r ,  1984, r e c o m m e n d i n g  l e g i s l a t i v e  r e v i e w  of t h i s  i s s u e .

9. C o p i e s  o f  th e  r e l e v a n t  s t a t e  s t a t u t e s ,  1 6 . 0 5 . 4 8 0  ( C o m m e r c i a l  

f i s h i n g  l i c e n s e )  a n d  1 6 . 0 5 . 9 4 0 ( 4 )  ( D e f i n i t i o n  o f  c o m m e r c i a l  

f i s h e r m a n ) .

10. C h a p t e r  77 f r o m  t h e  1986 s e s s i o n  l a w s ,  " A n  A c t  E x e m p t i n g

c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e . "
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C H R O N O L O G Y  OF EVENTS S U R R O U N D I N G  SB 309

Nov., 1982 -

F e b . ,  1 9 8 4  -

O c t . ,  1984 -

M a y ,  198 6  -

S p r i n g ,  1987

Ma y ,  1987 -

S u m m e r ,  1987

O c t . ,  1987 -

Spring, 1988 ■

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. G a r y  A m e n d o l a  to 

G l e n n  L u n d e l l ,  d e p u t y  c o m m i s s i o n e r ,  D e pt, of  L a b o r ,  Nov. 15, 

f i l e  # 3 6 6 - 2 5 2 - 8 3 )  s a y i n g  t h a t  c r e w m e m b e r s  o n  b o a r d  f l o a t i n g  

f i s h  p r o c e s s i n g  v e s s e l s  a r e  not, b y  d e f i n i t i o n ,  e n g a g e d  in 

" c o m m e r c i a l  f i s h i n g "  a n d  t h e y  d o  n o t  q u a l i f y  f o r  F i s h e r m a n ' s  

F u n d  b e n e f i t s  (a s p e c i a l  fund, a d m i n i s t e r e d  by  the D e p a r t m e n t  

o f  L a b o r ,  f or c o m p e n s a t i n g  i n j u r e d  c o m m e r c i a l  f i s h e r m e n ) .

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. K a t h l e e n  M c G u i r e  to 

Lt. Col. T e t z l a f f ,  Div. of F i s h  6 W i l d l i f e  P r o t e c t i o n ,  Feb. 22, 

f i l e  # 1 6 6 - 3 5 8 - 8 4 )  s a y i n g  t h a t  e m p l o y e e s  on b o a r d  f l o a t i n g  

p r o c e s s i n g  v e s s e l s ,  s i n c e  t h e y  a r e  e n g a g e d  in t he t r a n s p o r t  of 

fish, a r e  r e q u i r e d  to h a v e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

T h e  l e g i s l a t u r e ' s  D i v i s i o n  o f  L e g a l  S e r v i c e s  n o t e s  in i ts 

" R e p o r t  to the T h i r t e e n t h  S t a t e  L e g i s l a t u r e  E x a m i n i n g  C o u r t  

D e c i s i o n s  a n d  O p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l  C o n s t r u i n g  

A l a s k a  S t a t u t e s "  the i n c o n s i s t e n c y  in the t w o  p r e v i o u s  AG  

o p i n i o n s  —  f l o a t i n g  p r o c e s s i n g  w o r k e r s  a r e  r e q u i r e d  *o h a v e  

c o m m e r c i a l  f i s h i n g  l i c e n s e s ,  b u t  t h e y  a r e  d e n i e d  F i s h e r m a n ' s  

F und b e n e f i t s .  L e g i s l a t i v e  r e v i e w  is r e c o m m e n d e d .

As p a r t  of  a n  e f f o r t  to c l e a r  u p  a m b i g u i t i e s  a n d  p r o b l e m s  in 

r e g a r d  to m a r i n e  i n s u r a n c e ,  t he A l a s k a  L e g i s l a t u r e  p a s s e s  a 

b i l l  e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n .

S e a f o o d  p r o c e s s o r s  c o n t a c t  S e n a t o r  Z h a r o f f .  T h e y  c o m p l a i n  

t h e i r  i n s u r a n c e  c o m p a n i e s  h a v e  i n f o r m e d  t h e m  t h a t  s i n c e  the 

e m p l o y e e s  on f l o a t i n g  p r o c e s s i n g  v e s s e l s  a r e  d e f i n e d  as 

" c o m m e r c i a l  f i s h e r m e n " ,  a n d  s i n c e  c o m m e r c i a l  f i s h e r m e n  a r e  n o w  

e x e m p t  f r o m  w o r k e r s '  c o m p e n s a t i o n ,  the i n s u r a n c e  c o m p a n i e s  w i l l  

n o  l o n g e r  s e l l  the p r o c e s s o r s  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  

I n s t e a d ,  the p r o c e s s o r s  m u s t  b u y  m o r e  e x p e n s i v e  m a r i n e  

p r o t e c t i o n  a n d  i n d e m n i t y  (P&I) i n s u r a n c e  p o l i c i e s .

S e n a t e  B i l l  3 09 i n t r o d u c e d  in an  e f f o r t  to r e s o l v e  the p r o b l e m .

S e a f o o d  p r o c e s s o r s  c o m p l a i n  a b o u t  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  

o f f i c e r s  b o a r d i n g  t h e i r  p r o c e s s i n g  v e s s e l s  to e n f o r c e  the 

r e q u i r e m e n t  t h a t  a l l  w o r k e r s  h a v e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

A t t o r n e y  G e n e r a l  i s s u e s  o p i n i o n  (Asst. A.G. S a r a h  M c C r a c k e n  to 

Col. J a c k  J o r d a n ,  d i r e c t o r ,  Div .  o f  F i s h  a n d  W i l d l i f e  

P r o t e c t i o n ,  Oct. 20, f i l e  //661-87-0428) s a y i n g  t h a t  p r o c e s s i n g  

w o r k e r s  on  b o a r d  m o b i l e  f l o a t i n g  v e s s e l s  a r e  n o t  " c o m m e r c i a l  

f i s h e r m e n "  a n d  d o  n o t  n e e d  to h o l d  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

I n s u r a n c e  c o m p a n i e s  c o n t i n u e  to c h a r g e  P & I  r a t e s  d e s p i t e  the 

m o s t  r e c e n t  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  S o u r c e :  R i c k  L a u b e r

of the P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n  in  t e s t i m o n y  to 

the S e n a t e  R e s o u r c e s  C o m m i t t e e ,  M a r c h  21.
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The L ab o r a nd  C o m m e r c e  C o m m i t t e e  c o n s i d e r e d  S E N AT E BILL NO. 
309 (An A ct  r e l at in g to the d e f i n i t i o n  of comme rc i al  
f is h e r m a n  u n d e r  statut e s r e g u l a t i n g  c o m m e r c i a l  fishing) and 
a m a j o r i t y  of the c om m i t t e e  r e c o m m e n d e d  it be  r e pl a ce d wi th

CS FOR SENA T E B I L L  NO. 3 0 9 (LSC)

and do p a s s w it h  a L e t t e r  o f  Intent. T he  r ep or t  w as  signed 
b y Se n a t o r  Kelly, Ch a i r m a n  and c o n c u r r e d  in by Senators 
S t y ma n sk i a nd  Uehling.

Zero fiscal note pu b l i s h e d  t o d a y  fr om  D e p a r t m e n t  of Labor.

L e t t e r  of I n te nt  
for

C S S B  3 0 9 (LSC)

It is the intent of the L e g i s l a t u r e  that a p e r s o n  injured 
w hi le  w o r k i n g  as a p r o c e s s i n g  w o r k e r  s h al l n o t  be able to 
c l a i m  b e n e f i t s  fr om  the F i s h e r m e n ' s  Fund e v e n  t h ou gh  that 
p e r s o n  m a y  h o l d  a co mm e r c i a l  f is h in g license.

S E N A T E  B I LL  NO. 309 w a s  r ef e r r e d  to the R e s o u r c e s  Committee.

SB 353

The R es o u r c e s  Co m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  HO. 353 (An 
A c t  e x t e n d i n g  t h e a g r i c u l t u r a l  p r o d u c t i o n  c r ed it  l a w ) . 
S e n a t o r  Coghill, C h a i r m a n  s i gn e d "do pass". Senators 
Duncan, F a nn i ng  and Fi s c h e r  s i gn ed  "no recommen da ti o n" .

Zero fiscal note p u b l i s h e d  t od ay  from D e p a r t m e n t  of Natural 
Resources.

S E N A T E  B I L L  NO. 353 was re f e r r e d  to the F i na nc e Committee.

S B 317

The Rules C o m m it te e c o n s i d e r e d  S E N A T E  B I L L  NO. 317 (An Act 
r el at i ng  to the re funds of f is h e r i e s  t ax  pr o c e e d s  made to 
local governments) and a m a j o r i t y  of t he  comm it te e 
r e c o m m e n d e d  calendar. T h e r e po r t w as  s i gn ed  by  S en ator 
Hensley, V i c e - c h a i r m a n  and c o n c u r r e d  in by S e n a t o r s  Faiks, 
B in kl e y and Jones.



MEMORANDUM State of Alaska
IVI DEPARTMENT OF LAW

T0; Col. Jack Jordan, Director 
D ivision of Fi sh & Wildlife 
Protection 

D epartment of Public Safety

THAU:

f r o m . Sarah E. M c C r a c k e n
Assis t a n t  A t t o r n e y  General 
Natural Resource s-Anchorage

A  M a r c h  17, 1987, m e m o r a n d u m  from then Acting Director 
Capt. James Nutgrass requested our advice regarding various 
aspects of Alaska's commercial fisheries licensing statutes (copy 
of m e m o r a n d u m  a t t a c h e d ) . The m e m o r a n d u m  asks essentially three 
questions r e q u ir ing interpretation of relevant law:

1. Is a p ers on who works on the fish processing line 
of a mobile floating processor or c a t cher -processor required to 
hold a commercial fishing license?

2. Are crewmembers on a tender or mobile floating 
processor r e q u i r e d  to hold commercial fishing licenses?

3. Must the skipper or crew of a freight vessel 
hauling p r o c e s s e d  fish to market for sale hold a commercial 
fishing license?

A  subsidiary question raised by the m e m o r a n d u m  is 
whether the defini tion of "fish" in AS 16.05.940(10), as that 
term is used in the licensing requir ement at AS 16.05.480 and in 
the defin i t i o n  of "commercial fishing" in AS 16.05.940(5), 
includes fish that are already dead or processed.

Our summary response to these questions is that an 
employee on a m o bile floating processor or c atcher-processor 
whose sole function is to w o r k  on the fish processing line 
(gutting, packing, or m ai ntaining freezing equipment, etc.) and 
who does not engage in actual fishing activities (setting and 
hauling nets, operating and repairing gear) or in the n a v i g a t i o n  
and operatio n of the vess el (independent of its processing 
functions) is not required to obtain a commercial fishing 
license. However, if that person, in add ition to mere processing 
of fish, also engages in fishing activities or activities rela ted

°AT* October 20, 1987 

FILE NO: 661-87-0428

TELEPHONE NO

s u b j e c t  Commercial fishing
licenses: applicability 
to processors



Col. Ja ck Jordan, D i r e c t o r  Octobe r 20, 1987
D iv i si on  of  Fi sh  & W i l dl i fe  P r ot e c t i o n  Page 2
6 61 -87-0428

to the n a v i g a t i o n  or op eration of the vessel itself, he must 
obtain a commercial fishing license. Crewmembers engaged in the 
operat ion and n a v i g a t i o n  of tenders or mobile floating processors 
that transport u n p r o c e s s e d  fish must obtain commercial fishing 
licenses. The skipper or crew of a freight vessel used only to 
transport processed fish n e e d  not hold a commercial fishing 
license. Our analysis follows.

1. Comme r c i a l  fishing license requirement.

The genesis of your inquiry is AS 16.05.480(a), which 
requires every pe rson engaged in "commercial fishing" in waters 
subject to Alaska's juris d i c t i o n  to obtain a commercial fishing 
license from the state. 1/ This pr ovision has existed in 
vi r t u a l l y  identical form since the first state fish and game code 
was e n acted in 1959. 2/

The term "commercial fishing" is defined in AS 
16.05.940(5) as follows:

(5) "commercial fishing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish, or other 
f i she ry resources w i t h  the intent of disposing of 
them for profit, or by sale, barter, trade, or in 
commercial channels; the failure to have a valid

1/ The full text of AS 16.05.480(a) provides:

Sec. 16.05.480. Commercial  fishing licenses, (a) 
A  person engaged In commercial fishing ihall 
obtain a commercial fishing license. The fee for 
the license is $30 for residents, and $90 for 
nonresidents. Except for those w h i c h  are also 
entry or interim-use permits, all commercial 
fishing licenses are n o n t r a n s f e r a b l e . The 
commercial fishing license shall be retained in 
the p o s s e s s i o n  of the licensee, readily accessible 
for inspection at all times. No more than one fee 
m a y  be charged annually against a person. For the 
purposes of this section, "commercial fishing 
license" includes entry permits and interim-use 
permits issued under  AS 16.43 and crewmember 
fishing licenses.

2 / Sec. 6, art. Ill, ch. 94, SLA 1959.
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subsistence permit in possession, if required by 
statute or regulation, is considered prima facie 
evidence of commercial fishing if commercial 
fishing gear as specified by regulation is 
involved in the taking, fishing for, or possession 
of fish, shellfish, or other fish resources;

This definition, w i t h  the exception of reference to the failure 
to have a valid subsistence permit in possession, has also 
existed in v i r t u a l l y  the same form since statehood. 2_/

On its face, AS 16.05.480(a), as its terms are defined 
in AS 16.05.940(5), requires a commercial fishing license only of 
those persons who are actually taking, fishing for, or possessing 
fishery resources w i t h  the intent of selling them.

As explained in 1984 Inf. Op. A t t ' y  Gen. (Feb. 22; 
166-358-84), "possession" of fish requires a degree of ownership 
or control. A  person who m e r e l y  works on a processing line at a 
cannery and w h o s e  sole function is to process fish does not 
exercise the requisite indicia of p os session to fit w i t h i n  the 
m e a n i n g  of a person "taking, fishing for, or possessing" fish to 
require a license. See cases cited in 1984 Inf. Op. Att'y Gen., 
s u p r a . In this regard,' the principle of statutory construction 
that w h e n  legislative intent is unclear, the meaning of doubtful 
words m a y  be determined by referring to associated words 
(noscitur a s o c i i s ) is applicable, as explained below. See 2A N. 
Singer Sutherland- Statutory C o n s t r u c t i o n , §47.16 (4th ed. 1984); 
see also State, Real Estate Comm'n v~. J o h n s t o n , 682 P . 2d 383, 
386'-8 7  (Alaska 1984).

To the extent that the w o r d  "possession" in AS 
16.05.940(5) is unclear, it should be interpreted in light of the 
related terms "taking" and "fishing" for fish. 4/ In this

3/ Sec. 2(n), art. I, ch. 94, SLA 1959.

4j  The term "take" is defined in AS 16.05.940(31) as follows:

(3) "take" means taking, pursuing, hunting, 
fishing, trapping, or in any manner  disturbing, 
capturing, or killing or attempting to take,

(Footnote continued)
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c o n t e x t ,  w e  b e l i e v e  " p o s s e s s i o n "  o f  f i s h  s h o u l d  b e  i n t e r p r e t e d  to 
m e a n  p o s s e s s i o n  t h a t  is a s s o c i a t e d  w i t h  f i s h i n g  a c t i v i t i e s ,  i . e . , 
e x e r c i s i n g  s o m e  c o n t r o l  o v e r  the f i s h ,  as o p p o s e d  to m e r e  
h a n d l i n g  o f  f i s h  in a p r o c e s s i n g  p l a n t .  W e  b e l i e v e  this a p p l i e s  
r e g a r d l e s s  o f  w h e t h e r  the w o r k e r  is p r o c e s s i n g  f i s h  on b o a r d  a 
f l o a t i n g  o r  a s t a t i o n a r y  p r o c e s s i n g  v e s s e l .  5/ S i m i l a r l y ,  a 
p e r s o n  w h o  is m e r e l y  p r o c e s s i n g  f i s h  o n  b o a r d  a c a t c h e r - p r o c e s s o r  
a n d  w h o  d o e s  n o  o t h e r  f u n c t i o n  r e l a t e d  to f i s h i n g  o r  the 
o p e r a t i o n  o f  t h e  v e s s e l ,  w o u l d  n o t  r e q u i r e  a c o m m e r c i a l  f i s h i n g  

l i c e n s e .  6/

2. D e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n . "

T h e  a b o v e  c o n c l u s i o n s  a r e  c o n s i s t e n t  w i t h  the 
i n t e r p r e t a t i o n  o f  A S  2 3 . 3 5  a r t i c u l a t e d  i n  1 9 8 2  Inf. Op. A t t ' y  
Gen. (Nov. 15; 3 6 6 - 2 5 2 - 8 3 ) ,  t h a t  e m p l o y e e s  p r o c e s s i n g  f i s h  o n
f l o a t i n g  p r o c e s s o r s  a r e  n o t  " c o m m e r c i a l  f i s h i n g "  a n d  h e n c e  do n o t  
q u a l i f y  f o r  " f i s h e r m a n ' s  f u n d "  b e n e f i t s .  ( C o p y  o f  m e m o r a n d u m  
a t t a c h e d ) .  T h a t  m e m o r a n d u m  n o t e d ,  h o w e v e r ,  t h a t  " t h e  
[ D ] e p a r t m e n t  [of F i s h  a n d  Gam e ]  has b e e n  a d v i s i n g  o w n e r s  o f  
p r o c e s s o r s  to p u r c h a s e  c o m m e r c i a l  f i s h i n g  l i c e n s e s  f o r  t h o s e  
p e r s o n s  e m p l o y e d  o n  b o a r d  a l t h o u g h  t h e  l a w  is n o t  p e r f e c t l y  c l e a r  
o n  t h a t  r e q u i r e m e n t . "

T h e  a m b i g u i t y  r e g a r d i n g  w h e t h e r  e m p l o y e e s  o n  f l o a t i n g  
c a n n e r y  v e s s e l s  o r  f i s h  p r o c e s s o r s  a r e  " c o m m e r c i a l  f i s h i n g "  
d e r i v e s  f r o m  t h e  s t a t u t o r y  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  
set o u t  a t  A S  1 6 . 0 5 . 9 4 0 ( 4 ) :

(4) " c o m m e r c i a l  f i s h e r m a n "  m e a n s  a n  i n d i v i d u a l  w h o
f i s h e s  c o m m e r c i a l l y  for, t a k e s ,  o r  a t t e m p t s  to

( F o o t n o t e  c o n t i n u e d )
p u r s u e ,  h u n t ,  fish, trap, or i n  a n y  m a n n e r  c a p t u r e  
o r  k i l l  f i s h  or game;

5/ T o  t h e  e x t e n t  t h a t  t h i s  co .elusion d e p a r t s  f r o m  t h a t  r e a c h e d  
in 1 9 8 4  Inf. Op. A t t ' y  Gen. (Feb. 22; 1 6 6 - 3 5 0 - 8 4 ) ,  the e a r l i e r  
m e m o r a n d u m  is h e r e b y  o v e r r u l e d  o n  th i s  p o i n t  only.

6/ W e  r e c o g n i z e  t h a t  o n  m a n y  c a t c h e r  p r o c e s s o r s ,  c r e w m e m b e r s  
p a r t i c i p a t e  at t i m e s  in a l l  a s p e c t s  o f  t h e  o p e r a t i o n  -- b o t h  
f i s h i n g  a n d  p r o c e s s i n g .  T h e s e  c r e w m e m b e r s  w o u l d  r e q u i r e  a 
l i c e n s e .
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t a k e  fis h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  
o f  t h e  s t a t e  b y  a n y  m e a n s ,  a n d  i n c l u d e s  e v e r y  
i n d i v i d u a l  a b o a r d  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
in t h e  t a k i n g  o f  t h e s e  r a w  f i s h e r y  p r o d u c t s ,  
w h e t h e r  p a r t i c i p a t i o n  is o n  s h a r e s  or as an 
e m p l o y e e  o r  o t h e r w i s e ;  h o w e v e r ,  t h i s  d e f i n i t i o n  
d o e s  n o t  a p p l y  to a n y o n e  a b o a r d  a l i c e n s e d  v e s s e l  
as a v i s i t o r  o r  g u e s t  w h o  d o e s  n o t  d i r e c t l y  or 
i n d i r e c t l y  p a r t i c i p a t e  in t h e  t a k i n g ;  a n d  the t e r m  
" c o m m e r c i a l  f i s h e r m a n "  i n c l u d e s  the c r e w s  o f  
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  in 

t r a n s p o r t i n g  fish;

T h e  t e r m  " c o m m e r c i a l  f i s h e r m a n "  is n o t  a c t u a l l y  u s e d  in 
A S  1 6 . 0 5 . 4 8 0 ( a )  n o r  in A S  1 6 . 0 5 . 9 4 0 ( 5 ) ,  t h e  o p e r a t i v e  p r o v i s i o n s  
t h a t  r e q u i r e  a p e r s o n  e n g a g e d  i n  " c o m m e r c i a l  f i s h i n g "  to o b t a i n  a 
c o m m e r c i a l  f i s h i n g  l i c e n s e .  H o w e v e r ,  the e x i s t e n c e  o f  t h e  
d e f i n i t i o n  in A S  16, a n d  its o s t e n s i b l y  b r o a d  a p p l i c a t i o n  to " t h e  
c r e w s  o f  f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h , "  r a i s e s  s o m e  
q u e s t i o n  as to w h e t h e r  e m p l o y e e s  w h o  w o r k  o n  f i s h  p r o c e s s i n g  
l i n e s  a b o a r d  v e s s e l s  a r e  " c o m m e r c i a l  f i s h e r m e n "  a n d  w h e t h e r  t h a t  
d e f i n i t i o n  c o r r e l a t e s  p r e c i s e l y  w i t h  the d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h i n g "  in A S  1 6 . 0 5 . 9 4 0 ( 5 ) .

T h e  r e l a t i o n s h i p  b e t w e e n  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  a n d  t h e  c l a s s  o f  p e r s o n s  w h o  m u s t  
o b t a i n  c o m m e r c i a l  f i s h i n g  l i c e n s e s  is f o r t i f i e d  b y  two f a c t o r s :  
(1) the l e g i s l a t i v e  h i s t o r y  o f  the t e r m  a n d  (2) i n t e r p r e t i v e  
r e g u l a t i o n s .

F i r s t ,  t h e  s t a t u t o r y  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  d e r i v e s  f r o m  s e c t i o n  2 ( o ) , ch. 94, 
S L A  1959. 7/ T h e  p r e s e n t  s t a t u t o r y  r e q u i r e m e n t  r e g a r d i n g

7/ T h e  t e x t  o f  t h a t  d e f i n i t i o n  p r o v i d e d :

(o) " C o m m e r c i a l  f i s h e r m a n " :  a n  i n d i v i d u a l  w h o
f i s h e s  c o m m e r c i a l l y  for, t a k e s  o r  a t t e m p t s  to t a k e  
fish, s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  of 
A l a s k a  b y  a n y  m e a n s ,  a n d  i n c l u d i n g  e v e r y  
i n d i v i d u a l  a b o a r d  b o a t s  o p e r a t e d  f o r  f i s h i n g

( F o o t n o t e  c o n t i n u e d )
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c o m m e r c i a l  f i s h i n g  l i c e n s e s  d e r i v e s  f r o m  s e c t i o n  6, a r t i c l e  III, 
ch. 94, S L A  1959, w h i c h  p r o v i d e d :

Sec. 6. C o m m e r c i a l  F i s h i n g  L i c e n s e .  A  c o m m e r c i a l  
f i s h i n g  l i c e n s e  s h a l l  ^e o b t a i n e d  b y  e a c h  a n d  
e v e r y  i n d i v i d u a l  b e f o r e  h e  s h a l l  b e c o m e  e n g a g e d  as 
a f i s h e r m a n  as a b o v e  d e f i n e d .  T h e  f e e  f o r  s u c h  
l i c e n s e  s h a l l  b e  $ 1 0 . 0 0  f o r  r e s i d e n t s ,  a n d  $ 1 5 . 0 0  
f o r  n o n - r e s i d e n t s .

T h e r e  is n o  d e f i n i t i o n  o f  " f i s h e r m a n "  in ch. 94, S L A  1959; 
h o w e v e r ,  t h e r e  is t h e  a b o v e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  
s e t  o u t  in s e c t i o n  2(o), a r t i c l e  III, ch. 94, S L A  1959, a n d  
l o g i c a l l y  t h i s  m u s t  b e  t h e  d e f i n i t i o n  r e f e r r e d  to in s e c t i o n  6. 
T h u s ,  u n l i k e  the p r e s e n t  s t a t u t o r y  l a n g u a g e  at AS 1 6 . 0 5 . 4 8 0 ( a )
t h a t  r e q u i r e s  c o m m e r c i a l  f i s h i n g  l i c e n s e s  o f  p e o p l e  e n g a g e d  in 
" c o m m e r c i a l  f i s h i n g , "  t h e  s t a t u t o r y  l a n g u a g e  f r o m  w h i c h  th i s  
p r o v i s i o n  d e r i v e s  d i d  r e f e r e n c e  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  
f i s h e r m a n , "  a n d  e a c h  " c o m m e r c i a l  f i s h e r m a n "  h a d  to o b t a i n  a 
l i c e n s e .

A l t h o u g h  w e  h a v e  f o u n d  n o  l e g i s l a t i v e  h i s t o r y  t h a t  
s h e d s  l i g h t  o n  the r e a s o n  f o r  the l a n g u a g e  c h a n g e  f r o m  s e c t i o n  6, 
a r t i c l e  III, ch. 94, S L A  1 9 5 9  to the l a n g u a g e  n o w  in AS
1 6 . 0 5 . 4 8 0 ( a ) ,  it d o e s  n o t  a p p e a r  t h a t  t h e r e  w a s  a n y  l e g i s l a t i v e  
i n t e n t  to d i v o r c e  t h e  s t a t u t o r y  l i c e n s e  r e q u i r e m e n t  in A S  
1 6 . 0 5 . 4 8 0 ( a )  f r o m  the d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n . "
H e n c e  w e  b e l i e v e  t h a t  t h e  c u r r e n t  d e f i n i t i o n  o f  " c o m m e r c i a l
f i s h e r m a n "  s h o u l d  b e  r e a d  in h a r m o n y  w i t h  A S  1 6 . 0 5 . 4 8 0 ( a )  a n d  b e  
a g u i d e  in i n t e r p r e t i n g  w h o  m u s t  o b t a i n  a l i c e n s e .

( F o o t n o t e  c o n t i n u e d )
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
in the t a k i n g  o f  the r a w  f i s h e r y  p r o d u c t s  a b o v e  
m e n t i o n e d ,  w h e t h e r  s u c h  p a r t i c i p a t i o n  b e  o n  s h a r e s  
o r  as e m p l o y e e  or o t h e r w i s e ;  p r o v i d e d ,  h o w e v e r ,  
th i s  s h a l l  n o t  a p p l y  to a n y o n e  a b o a r d  a l i c e n s e d  
v e s s e l  m e r e l y  as a v i s i t o r  o r  g u e s t  w h o  d o e s  n o t  
d i r e c t l y  o r  i n d i r e c t l y  p a r t i c i p a t e  in the s a i d  
t a k i n g .  T h e  t e r m  " c o m m e r c i a l  f i s h e r m a n "  s h a l l  
a l s o  i n c l u d e  the c r e w s  o f  t e n d e r s  or o t h e r  
f l o a t i n g  c r a f t  u s e H  in t r a n s p o r t i n g  fish.
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T h e  a b o v e  c o n c l u s i o n  is s t r e n g t h e n e d  a l s o  b y  the f a c t  
t h a t  t h e  b o a r d  o f  f i s h e r i e s  h a s  a d o p t e d  a r e g u l a t i o n ,  5 A A C  
3 9 . 1 1 0 ( a ) ,  t h a t  r e q u i r e s  a " c o m m e r c i a l  f i s h e r m a n "  w h o  do e s  n o t  
h o l d  a v a l i d  i n t e r i m - u s e  or e n t r y  p e r m i t  to o b t a i n  a " c r e w  m e m b e r  
f i s h i n g  l i c e n s e . "  8/ In t h e  a b s e n c e  o f  a n y  d i s c r e e t  d e f i n i t i o n  
o f  " c o m m e r c i a l  f i s h e r m a n "  in t h e  a d m i n i s t r a t i v e  code, w e
i n t e r p r e t  th i s  t e r m  in l i g h t  o f  the s t a t u t o r y  d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 ) .  W e  a l s o  r e a d
" c r e w m e m b e r  f i s h i n g  l i c e n s e "  as i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f
" c o m m e r c i a l  f i s h i n g  l i c e n s e "  i n  A S  1 6 . 0 5 . 4 8 0 ( a ) .  9/

B a s e d  u p o n  the a b o v e  a n a l y s i s ,  w e  b e l i e v e  t h a t  t h e  
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  s h o u l d  b e  
a g u i d e l i n e  i n  d e t e r m i n i n g  w h o  is '‘c o m m e r c i a l  f i s h i n g "  a n d  h e n c e  
r e q u i r e d  to o b t a i n  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  H o w e v e r ,  
a l t h o u g h  t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  a p p e a r s  to 
c o v e r  b r o a d l y  t h e  " c r e w s  o f  t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  
in t r a n s p o r t i n g  f i s h , "  w e  do n o t  f i n d  t h a t  t h i s  c o v e r s  e m p l o y e e s  
a b o a r d  f l o a t i n g  c r a f t  w h o  m e r e l y  p r o c e s s  f i s h  a n d  w h o  do n o t  
e n g a g e  in t h e  o p e r a t i o n  o r  n a v i g a t i o n  o f  t h e  v e s s e l .  T h i s

8/ T h e  t e x t  o f  5 A A C  3 9 . 1 1 0 ( a )  p r o v i d e s :

5 A A C  3 9 . 1 1 0 .  C r e w  m e m b e r  f i s h i n g  l i c e n s e
r e q u i r e m e n t s . (a) E a c h  c o m m e r c i a l  f i s h e r m a n  w h o
d o e s  n o t  h o l d  a v a l i d  i n t e r i m - u s e  o r  e n t r y  p e r m i t  
c a r d  i s s u e d  b y  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y
C o m m i s s i o n  s h a l l  o b t a i n  a c r e w m e m b e r  f i s h i n g
l i c e n s e  b e f o r e  f i s h i n g  in a n y  w a t e r s  o f  A l a s k a .  A  
c r e w  m e m b e r  f i s h i n g  l i c e n s e  is n o t  r e q u i r e d  f o r  
the h o l d e r  o f  a v a l i d  i n t e r i m - u s e  or e n t r y  p e r m i t  
card.

9/ As 1 6 . 0 5 . 4 8 0  s p e c i f i e s  t h a t  " ' c o m m e r c i a l  f i s h i n g  l i c e n s e '
T n c l u d e s  e n t r y  p e r m i t s  a n d  i n t e r i m - u s e  p e r m i t s  i s s u e d  u n d e r  A S  
1 6 . 4 3  a n d  c r e w m e m b e r  f i s h i n g  l i c e n s e s . "  T h e  t e r m  " c r e w "  is
d e f i n e d  in 5 A A C  3 9 . 1 1 0 ( e )  as:

(e) In t h i s  s e c t i o n ,  " c r e w "  m e a n s  t h e  a c t i v i t i e s  
o f  a c o m m e r c i a l  f i s h e r m a n  as d e f i n e d  in AS 
1 6 . 0 5 . 9 4 0 ( 4 ) ,  w h o  is a c t i v e l y  e n g a g e d  in the
o p e r a t i o n  o f  f i s h i n g  g e a r  t h a t  is b e i n g  o p e r a t e d
in the m a n n e r  d e s c r i b e d  i n  5 A A C  3 9 . 1 0 7 .
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c o n c l u s i o n  is b a s e d  u p o n  a r e v i e w  o f  t h e  s t a t u t o r y  s c h e m e  as a 
w h o l e  a n d  a r e a d i n g  o f  a s s o c i a t e d  w o r d s  w i t h i n  the d e f i n i t i o n  o f  
" c o m m e r c i a l  f i s h e r m a n , "  e x p l a i n e d  b e l o w .

3. S c o p e  o f  " c r e w s  of o t h e r  f l o a t i n g  c r a f t  u s e d  to t r a n s p o r t  
f i s h . "

F i r s t ,  as d i s c u s s e d  a b o v e ,  w e  d o  n o t  v i e w  A S  
1 6 . 0 5 . 4 8 0 ( a ) ,  s t a n d i n g  a l o n e ,  as r e q u i r i n g  p e r s o n s  w h o  m e r e l y  
p r o c e s s  f i s h  to h o l d  a- c o m m e r c i a l  f i s h i n g  l i c e n s e .  T h e  s t a t u t o r y  
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n , " w h i l e ,  as e x p l a i n e d  a b o v e ,  
r e l e v a n t  in i n t e r p r e t i n g  w h o  m u s t  h o l d  a l i c e n s e ,  s h o u l d  be 
c o n s t r u e d  in h a r m o n y  w i t h  the t e r m s  u s e d  in A S  1 6 . 0 5 . 4 8 0 ( a ) .  S e e  
g e n e r a l l y  S t a t e  v. F i r s t  Nat. B a n k  o f  A n c h o r a g e , 660 P . 2d 406, 
4 1 5  ( A l a s k a  1 9 8 2 ) .

S e c o n d ,  r e a d i n g  d o u b t f u l  w o r d s  i n  h a r m o n y  w i t h  
a s s o c i a t e d  w o r d s  in A S  1 6 . 0 5 . 9 4 0 ( 4 ) ,  w e  b e l i e v e  t h a t  " t e n d e r s  or 
o t h e r  f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h "  r e l a t e s  to c r a f t  
u s e d  in t a k i n g  a n d  t r a n s p o r t i n g  raw, r a t h e r  t h a n  f u l l y  p r o c e s s e d  
fish. A S  1 6 . 0 5 . 9 4 0 ( 4 )  s p e c i f i e s  t h a t  " c o m m e r c i a l  f i s h e r m a n "  
" i n c l u d e s  e v e r y  i n d i v i d u a l  a b o a r d  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u r p o s e s  w h o  p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  in the t a k i n g  o f  
t h e s e  r a w  f i s h e r y  p r o d u c t s  ..." ( E m p h a s i s  a d d e d ) .  S i n c e  t e n d e r s  
t r a n s p o r t  r a w  fis h ,  w e  b e l i e v e  t h a t  t h e  t e r m  " t e n d e r s  a n d  o t h e r  
f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h "  m u s t  b e  r e a d  in 
a s s o c i a t i o n  w i t h  t h e  r e s t  o f  A S  1 6 . 0 5 . 9 4 0 ( 4 )  to r e f e r  to v e s s e l s  
u s e d  to t r a n s p o r t  r a w  o r  p a r t i a l l y  p r o c e s s e d  fis h ,  as o p p o s e d  to 
b a r g e s  c a r r y i n g  f u l l y  p r o c e s s e d  f i s h e r y  p r o d u c t s  to m a r k e t .  10/ 
W e  a l s o  do n o t  v i e w  a n  e m p l o y e e  o n  a p r o c e s s i n g  v e s s e l  w h o  m e r e T y  
p r o c e s s e s  f i s h  a n d  d o e s  n o t  e n g a g e  i n  o t h e r  a s p e c t s  o f  t h e

1 0 / C a p t a i n  N u t g r a s s  h a d  r e q u e s t e d  in p a r t i c u l a r  a n  
i n t e r p r e t a t i o n  o f  t h e  w o r d  " f i s h "  d e f i n e d  in A S  1 6 . 0 5 . 9 4 0 ( 1 0 ) ;  he 
s u g g e s t e d  t h a t  if " f i s h "  i n c l u d e s  d e a d  ( p r o c e s s e d )  fish, b y  
l o g i c a l  e x t e n s i o n  " p e r s o n n e l  o f  a i r l i n e s  a n d  f r e i g h t  c o m p a n i e s  
t r a n s p o r t i n g  f i s h  to m a r k e t  w o u l d  b e  r e q u i r e d  to h a v e  c o m m e r c i a l  
f i s h i n g  l i c e n s e s . "  F o r  the r e a s o n s  s t a t e d  a b o v e ,  w e  c o n c l u d e  
t h a t  in c o n t e x t ,  t h e  t e r m  " f i s h "  as u s e d  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  d o e s  
n o t  i n c l u d e  f u l l y  o r o c e s s e d  fis h .  H o w e v e r ,  w e  a l s o  b e l i e v e  t h a t  
the g e n e r a l  d e f i n i t i o n  o f  " f i s h "  in A S  1 0 . 0 5 . 9 4 0 ( 1 0 )  ( w h i c h  
i n c l u d e s  f i s h  " i n  a n y  s t a g e  o f  its l i f e  c y c l e " )  d o e s  i n c l u d e  d e a d  
a n d  p r o c e s s e d  fish, u n l e s s  t h e  c o n t e x t  o t h e r w i s e  p r o v i d e s .
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v e s s e l ' s  o p e r a t i o n  to b e  a " c r e w m e m b e r "  w i t h i n  the m e a n i n g  o f  a 
p e r s o n  e n g a g e d  in " c o m m e r c i a l  f i s h i n g . "  S u c h  a b r o a d  
i n t e r p r e t a t i o n  w o u l d  n o t  h a r m o n i z e  w i t h  t h e  o t h e r  l a n g u a g e  
( d i s c u s s e d  a b o v e )  in A S  1 6 . 0 5 . 9 4 0 ( 4 )  a n d  A S  1 6 . 0 5 . 9 4 0 ( 5 ) .  1 1 /

4. S u m m a r y .

In s u m m a r y ,  y o u r  s p e c i f i c  q u e s t i o n s  a n d  o u r  a n s w e r s  a r e  
as f o l l o w s :

Q.l. Is a p e r s o n  w h o  w o r k s  o n  the f i s h  p r o c e s s i n g  li n e  
o f  a m o b i l e  f l o a t i n g  p r o c e s s o r  o r  c a t c h e r - p r o­
c e s s o r  r e q u i r e d  to h o l d  a c o m m e r c i a l  f i s h i n g  
l i c e n s e ?

A. No, so l o n g  as t h e  p e r s o n  d o e s  n o t  e n g a g e  in a n y

11/ it m a y  b e  o f  s o m e  u s e  to c o m p a r e  c e r t a i n  o t h e r  s t a t e  a n d  
f e d e r a l  l a w s  t h a t  d i s t i n g u i s h  b e t w e e n  c r e w m e m b e r s  w h o  o p e r a t e  
v e s s e l s  a n d  o t h e r  e m p l o y e e s  a b o a r d .  F o r  e x a m p l e ,  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t  p r o v i d e s  c e r t a i n  e x c e p t i o n s  f r o m  m i n i m u m  w a g e  
r e q u i r e m e n t s  f o r  e m p l o y e e s  w h o  p r o c e s s ,  can, o r  p a c k  f i s h  or 
s h e l l  f i s h  " a t  s e a  as a n  i n c i d e n t  to ... f i s h i n g  o p e r a t i o n s "  (29 
U . S . C .  §213( a ) (5)), a n d  f o r  " s e a m e n . "  (29 U . S . C .  §213( b ) (6)). 
T h e  l a t t e r  t e r m  is d e f i n e d  as a n  e m p l o y e e  w h o  p e r f o r m s  " s e r v i c e  
w h i c h  is r e n d e r e d  p r i m a r i l y  as a n  a i d  i n  t h e  o p e r a t i o n  o f  [a] 
v e s s e l  as a m e a n s  o f  t r a n s p o r t a t i o n ,  p r o v i d e d  h e  p e r f o r m s  n o  
s u b s t a n t i a l  a m o u n t  o f  w o r k  o f  a d i f f e r e n t  c h a r a c t e r . "  29 C . F . R .  
§783.31. S e e  a l s o  29 C . F . R .  §733.32. A n d  s e e  W o r t h i n g t o n  v. 
Ic i c l e  S e a f o o d s ,  I n c ., 796 F . 2 d  337, 3 3 8  (9 t h  Cir. 1 9 8 6 ) .  U n d e r  
A l a s k a  law, t h e  m i n i m u m  w a g e  e x e m p t i o n  on l >  a p p l i e s  to " s e a m e n . "  
A S  2 3 . 1 0 . 0 6 0 ( 1 2 ) .  T h u s ,  in s o m e  a r e a s  o f  law, a d i s t i n c t i o n  is 
m a d e  b e t w e e n  the f u n c t i o n s  o f  s e a m e n  (who m a y  be v i e w e d  as 
" c r e w m e n " )  a n d  e m p l o y e e s  w h o  m e r e l y  p r o c e s s  fish. ( H o w e v e r ,  
c o m p a r e  c i t i z e n s h i p  r e q u i r e m e n t s  f o r  " s e a m e n "  o n  c e r t a i n  l a r g e  
d o c u m e n t e d  v e s s e l s .  46 U . S . C .  §8103(b) a n d  46 U . S . C .  §8701(a)(7) 
a n d  ( b ) . T h e  t e r m  " s e a m e n "  is n o t  d e f i n e d  in t h e s e  s t a t u t e s  a n d  
t h e r e  a p p e a r s  to b e  a d i f f e r e n c e  o f  i n t e r p r e t a t i o n  as to w h e t h e r  
the t e r m  " s e a m e n "  a p p l i e s  o n l y  to the d e c k  c r e w  a n d  p e r s o n s  i n  a 
p o s i t i o n  d i r e c t l y  r e l a t e d  to n a v i g a t i o n ,  o r  to a n y  e m p l o y e e  
e n g a g e d  in a n y  c a p a c i t y  o n  t h e  v e s s e l .  S e e  e . g . d e f i n i t i o n  o f  
" s e a m e n "  u n d e r  m e r c h a n t  s e a m e n  p r o t e c t i o n  a n d  r e l i e f  law, 46 
U . S . C .  §10101(3))
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activities relating to operation and navigation of 
the vessel (other than p r o c e s s i n g ) .

Q.2. Do crewmembers on a tender or mobile floating
processor require a commercial fishing license?

A. Yes, but in context a "crewmember" does not
include a person whose sole activity is processing

Q.3. Must the skipper or crew of a freight vessel
hauling processed fish to market for sale hold  a 
commercial fishing license?

I hope this answers all the questions raised in Captain 
Nutgrass's request. If we can be of further assistance on this 
matter, please let us know.

SEM/jmo

cc: Hon. Don W. Collinsworth, Comm'r, ADF&G
N orman Cohen, Deputy Comm'r,
Ke n  Parker, D^r.,Div. of Comm'l Fisheries 
3ob Clasby, Comm'l Fisheries 
Larri I. Spengler, AGO 
Lance Nelson, AGO

fish.

A. No.

a:JORDAN.MOA
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F r o C e o L  ion 
Dep t ,  o f  P u b l i c  S a f e t y
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DATE 

FILE MO 

TELEPHOflE MO

SUBJECT
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K a t h l e e n  M c G u i r e  /> 
A s s i s t a n t  A t t o r n e y  G e n e r a l

F e b r u a r y  22, 1984

1 6 6 - 3 5 8 - 8 4

2 7 6 - 3 5 5 0

C o m m e r c i a l  F i s h e r y  
L i c e n s e s

Y o u  r e q u e s t e d  an o p i n i o n  as to w h e t h e r  w o r k e r s  a s s i g n e d  
to s h o r e - b a s e d  c a n n e r i e s  m u s t  p o s s e s s  a c o m m e r c i a l  f i s h i n g  
l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0 .

T h e  s u m m a r y  a n s w e r  is t h a t  s h o r e - b a s e d  c a n n e r y  w o r k e r s  
do n o t  n e e d  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  A S  1 6 . 0 5 . 4 8 0 ( a )  
p r o v i d e s  in p a r t  t h a t  " a  p e r s o n  e n g a g e d  in c o m m  >.rcial f i s h i n g  
s h a l l  o b t a i n  a c o m m e r c i a l  f i s h i n g  l i c e n s e "  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 )  
d e f i n e s  a c o m m e r c i a l  f i s h e r m a n  as " e v e r y  i n d i v i d u a l  a b o a r d  a b o a t  
o p e r a t e d  f o r  f i s h i n g  p u r p o s e s . . . "  w h i c h  i n c l u d e s  " t h e  c r e w  o f  
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  in t r a n s p o r t i n g  f i s h . "

T h e  two s t a t u t e s  r e a d  t o g e t h e r  m a k e  it c l e a r  t h a t  
e m p l o y e e s  o f  c a n n e r i e s  a t t a c h e d  to l a n d  do n o t  n e e d  c o m m e r c i a l  
f i s h i n g  l i c e n s e s  b e c a u s e  t h e y  a r e  n o t  a b o a r d  a b o a t  t h a t  is 
t r a n s p o r t i n g  fish. H o w e v e r ,  e m p l o y e e s  a b o a r d  f l o a t i n g  p r o c e s s o r s  
t h a t  t r a n s p o r t  f i s h  do r e q u i r e  c o m m e r c i a l  f i s h i n g  l i c e n s e s .

S p e c i f i c a l l y ,  y o u  h a v e  a s k e d  w h e t h e r  e m p l o y e e s  o f  
s h o r e - b a s e d  b u t  f l o a t i n g  c a n n e r y  a r e  r e q u i r e d  to h o l d  a 
c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  A S  1 6 . 0 5 . 4 8 0 ( a ) .  T w o  t y p e s  o f  
c a n n e r i e s  a r e  p r e v a l e n t  in A l a s k a :  s h o r e - b a s e d  a n d  f l o a t i n g .  F o r  
t a x  p u r p o s e s ,  A S  4 3 . 7 5 , 1 4 0 ( 5 )  a n d  (6) d e f i n e  s h o r e - b a s e d  
c a n n e r i e s  as i n c l u d i n g  f l o a t i n g  c r a f t  t h a t  a r e  p e r m a n e n t l y  
a t t a c h e d  to land, o r  r e m a i n  in t h e  s a m e  l o c a t i o n  in the s t a t e  f o r  
a n  e n t i r e  t a x  y e a r .  1/

1/ A S  4 3 . 7 5 . 0 1 5  p r o v i d e s  t a x  a d v a n t a g e s  to p r o c e s s o r s  th a t  
a r e  s H o r e - b a s e d .  A S  4 3 . 7 5 . 1 4 0  e x t i n g u i s h e s  t h o s e  t a x  a d v a n t a g e s ,  
if the p r o c e s s o r s  m o v e  t h e i r  l o c a t i o n .  B e c a u s e  o f  the tax 
a d v a n t a g e ,  f e w  s h o r e - b a s e d  c a n n e r i e s  w i l l  b e  m o v i n g .  H o w e v e r ,  if 
the s h o r e - b a s e d  c a n n e r i e s  d o  m o v e  t h e y  a r e  c o n s i d e r e d  f l o a t i n g  
p r o c e s s o r s  a n d  t h e i r  e m p l o y e e s  w o u l d  b e  r e q u i r e d  to h o l d  
c o m m e r c i a l  f i s h i n g  l i c e n s e s  u n d e r  A S  1 6 . 0 5 . 4 8 0 ( a ) .
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P a g e  2

B a s e d  u p o n  the a b o v e  d e f i n i t i o n s ,  the e m p l o y e e s  o f  a 
f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d  b e  e x e m p t  u n d e r  the 
d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 )  b e c a u s e  
the f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d  n o t  be u s e d  f o r  
" t r a n s p o r t i n g "  f i s h  b e c a u s e  it m u s t  r e m a i n  in the sa m e  l o c a t i o n  
a l l  year.

T h e  e m p l o y e e s  o f  a f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  w o u l d
a l s o  b e  e x e m p t  u n d e r  the d e f i n i t i o n  of " c o m m e r c i a l  f i s h i n g "  in A S
1 6 . 0 5 . 9 4 0 ( 3 ) .  A S  1 6 . 0 5 . 9 4 0 ( 3 )  d e f i n e s  p o s s e s s i n g  f i s h  as 
c o m m e r c i a l  f i s h i n g .  A l t h o u g h  c a n n e r y  w o r k e r s  h a n d l e  f i s h ,  t h e y  
a r e  n o t  in p o s s e s s i o n .  T i n g  lev v. B r o w n , 3 8 0  S o . 2d 1 2 8 9  (Fla.
1930). P o s s e s s i o n  r e q u i r e s  a d e g r e e  o f  o w n e r s h i p  or c o n t r o l .  
F l o r i d a  v. B r i a e r , 386 S o . 2 d  818, 8 1 9  (Fla. D i s t .  Ct. Ap p .  1 9 8 0 ) .  
C a n n e r y  w o r k e r s  u n i v e r s a l l y  do n o t  h a v e  o w n e r s h i p  or c o n t r o l  of 
t h e  f i s h  t h e y  h a n d l e .

C O N C L U S I O N

E m p l o y e e s  o f  s h o r e - b a s e d  f l o a t i n g  c a n n e r i e s  a r e  n o t
r e q u i r e d  to h a v e  a c o m m e r c i a l  f i s h i n g  l i c e n s e .  E m p l o y e e s  o f  
f l o a t i n g  c a n n e r i e s  a r e  r e q u i r e d  to h a v e  a c o m m e r c i a l  f i s h i n g  
l i c e n s e .

K I M / s s r



MEMORANDUM State of Alaska

t o . Glenn H. Lundell 
Deputy Commi s s i o n e r  
Department of Labor

f r o m : Wilson L. Condon 
A t t o rney General

d a t e : N o v e m b e r  15, 1982

f i l e  NO:  366-252-83

T E L E P H O N E  NO:  465-3603

By: IS / o A L f^
G a 'fy  U  A m e naola 

ssistant A t t o r n e y  General

s u b j e c t  Inte pretation of 
Statute regarding 

^ W o r k e r s  on Fish
Processors

Under AS 23.35 and u n d e r  the proper circumstances, 
"fishermen" can obtain medical and r e l a t e d  benefits through a 
fund known as the "fisherman's fund". You have asked w h e t h e r  
fish proces s i n g  employees i n jured w h i l e  w o r k i n g  on a fish
processor qualify for fisherman's fund benefits. You have also 
asked, in the event that the a n s w e r  is in the affirmative,
w h e t h e r  only specific employees on the p r o c e s s o r  are entitled to 
those benefits.

AS 23.35.070 states:

BENEFITS. A  fisherman, upon b e c o m i n g  disabled, is 
e n t itled to receive b e n e f i t s  as follows: I m m e d i­
ately after  he sustains an i njur y or disability 
arising out of an a c c i d e n t  d i r e c t l y  connected with 
his oper ations as a fisherman, ei ther ashore, in 
the state, or in A l a s k a  water, or suffers an o c c u­
pational disease, the f i s h e r m a n  is enti tled to
emerg e n c y  treatment, t r a n s p o r t a t i o n  to the nearest 
place w h e r e  approved m e d i c a l  f a c i l i t i e s  are a v a i l­
able, m e d i c a l  care a n d  h o s p i t a l i z a t i o n .  As used 
in this section, " A l a s k a  w a t e r "  mean s the inland 
and territorial water of the state and the fishery 
c o n s e r v a t i o n  zone a d j a c e n t  to the state e s t a b­
lished by sec. 101 of the F i s h e r y  C o n s e r v a t i o n  and 
M a n a g e m e n t  Act of 1976, P.L. 94-265 (16 U.S.C.
1801 et s e q .).

AS 23.35.080 -- AS 2 3 . 3 5 . 1 4 0  indicate the extent of 
other benefits offered, the m a n n e r  in w h i c h  the benefits may be 
provided, and the time and m o n e t a r y  l i m i t a t i o n s  on benefits.

AS 23.35.150(4) reads:

"fisher man" means a p e r s o n  w h o  is licensed by the 
state to engage in c o m m e r c i a l  fishing under
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AS 16.05.480 or who is the h o l d e r  of a permit 
issued under  AS 16.43 and who, at the time injury 
is s u s t ained or illness is contracted, is a c t ually 
so e n g a g e d  or is occupied in A l a s k a  in p r e p a r i n g  
or d i s m a n t l i n g  boats or g e a r  u s e d  in commerc ial 
fishing.

I a m  adv ised by representatives of the D e p a r t m e n t  of
Revenue that all crewmembers on b o a r d  a f l o ati ng fish processor
are requi r e d  to ha ve commercial fishing licenses,

I a m  a d vised by representativ es of the D e p a r t m e n t  of
Fish and Game that all persons w o r k i n g  on b o a r d  a harvestor/ 
processor and on board tenders are r e q u i r e d  to have commercial 
fishing licenses. See AS 16.05.480 and AS 16.05.940(2). The 
department has been advising owners of proces s o r s  to purchase 
commercial f i shing licenses for those persons e m p l o y e d  on board 
although the law is not perfectly c lea r on that requirement. For 
purposes of this opinion, however, the r e s o l u t i o n  of that 
particular issue is not necessary.

In o r d e r  to qualify as a " f i s h e r m a n "  u n d e r  AS 23.35 and 
therefore q u a l i f y  for "fisherman's fund" benefits, a p e r s o n  must 
not only be l i c ensed to engage in c o m m e r c i a l  f i s hing  or be the 
h o lde r of a lim ited entry permit, the p e r s o n  m u s t  also at the 
time the i nju ry is sustained or illness is contracted, (1) be 
engaged in c o m m e r c i a l  fishing, or (2) o c c u p i e d  in A l a s k a  p r e p a r­
ing or d i s m a n t l i n g  boats or gear u s e d  in c o m m e r c i a l  fishing.

T he " p l a i n  meaning" rule of statutory const ruction 
requires that an unambiguous statute be rea d to m e a n  what it 
clearly expresses. There is thus no ne ed to interpret it except 
to the ext nt that the words themselves have inexact meaning. 
State v. A l e x , 646 P . 2d 203, 208, n.4 (Alaska 1982); A p p l i c a t i o n  
ot B a b c o c k , 387 P . 2d 694, 696 n.6 (Alaska 1963); 2A S u therlandT 
Statutes and S t a t u t o r y  C o n s t r u c t i o n , § 46.01, at 48-7T9 (4th Ed. 
Sand's^ 1973) . T h e r e  is little q u e s t i o n  that e m p l o y e e s  cn fish 
processors are not commercial f i sh ing nor o c c u p i e d  in Alaska 
preparing or d i s m a n t l i n g  boats or g e a r  used in commercial 
fishing.

H owever, to the extent one could argue otherwise, 
reference to r e l a t e d  statutes in o r d e r  tc in terpret a particular 
statute is c u s t o m a r y  if there is some a m b i g u i t y  perceived. 2A 
Sutherland, S t a tutes and Statutory C o n s t r u c t i o n , § 51.01, at 287-  
289 (4th EcH S a n d s , 19 73). The fish and game sta tute which
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defines " commercial fishing" does not include e m p l o y e e s  on fish 
processors. AS 16.05.940(3) states:

"commerc ial fishing" means the taking, fishing 
for, or p o s s e s s i o n  of fish, shellfish or other 
fishery resources w i t h  the intent of d i s p o s i n g  of 
them for profit, or by sale, barter, trade, or in 
commerci al channels; the failure to have  a v a l i d  
subsistence permit in possession, if r e q u i r e d  by 
statute or regulation, is c onsidere d prima facia 
evidence of commercia l fishing if commercial f i s h­
ing gear as spec ified by regulat ion is i n v o l v e d  in 
the taking, fishing for, or p o s s e s s i o n  of fish, 
shellf ish or othe r fish resources.

It is our view, therefore, that employees p r o c e s s i n g  
fish on a floating p r o c e s s o r  are not "commercial f i s h i n g” and do 
not qualify for "fish e r m a n ' s  fund" benefits.

GIA/bap



AS 1 6 .05.480( a ) WORKERS A T  S H O RE-B A SED  CANNERIES NEED

AS 16.05.940 NOT POSSESS COMM ERCIAL FISHING LICENSE.

In response to an in q u iry  from the division o f  lish 

and wildlife protection, the A tto rn e y  General stated 

that an employee o f  a shore-based floating cannery 

is not required to have a commercial fishing license, 

b ut that an employee o f  a floating cannery is 

required to have a commercial fishing license. The 

A ttorney General stated that the defin ition  of 

"commercial fisherman" includes "the crew of 

tenders or other floating craft used in transp orting  

fish" (AS 1 6 .0 5 .9 4 0 (4 )).  T h e re fo re , those who 

tra n sp o rt fish  must have the license; those who 

don't transp ort fish need not have the license, the 

A tto rn e y  General concluded. AS 16.05,480 requires 

that a person "engaged in commercial f ish in g "  

obtain a commercial fishing license. The d efin ition  

of "commercial f ish ing " does not include " tra n s p o rt­

ing" (AS 1 6 .0 5 .9 4 0 (5 )).  T h u s ,  one must have a 

commercial fish ing license i f  one is engaged in 

commercial f is h in g , regardless o f whether one is a 

commercial fisherman or is involved in tra n s p o rtin g . 

In a previous opinion the A tto rn e y  General stated 

that "there, is little question that employees on fish 

processors are not commercial f ish ing  . . . "  Op. 

A tty .  Gen. (A laska, November 15, 1 982). On that 

basis, the A ttorney General concluded that proces­

sor employees were not entitled to benefits o f the 

fisherman's fu n d . Now, however, the A tto rn e y  

General is saying that employees on floating proces­

sors are engaged in commercial f is h in g . Op. A tty .  

Gen. (A laska, F ebruary 22, 1984)

-42-



The intent o f  the Legislature is not clear. The 

A ttorney General has construed the law in an 

apparently  inconsistent manner, saying that certain 

persons must have a license because they are 

engaged in commercial f is h in g ,  but they should be 

denied fisherman's fu n d  benefits because they are 

not engaged in commercial f is h in g . Legislative 

review is recommended.

-M3-



§ 16.05.475 F is h  and G am p: S 16.05.480<b) A  person appointed bv the com m issioner o f revenue under A S  16.05.460 to issue licenses under A S  16.05.440 — 16.05.480, except salaried em ployees o f the state , sh a ll retain  the sum  o f 15 per cent of the interim -use or entry perm it fee for a ssistin g  in com pletion o f the annual application or renew al form for the interim -use or entry perm it. A n  agen t sh all transm it prom ptly to the Com m ercial Fisheries E n try  Com m ission a ll application or renew al form s and fees collected by the agent, less the authorized com m ission, together w ith a full accounting o f the fees. T he com m issioner and the Com m ercial Fisheries E ntry Com m ission are not liable for defalcation or fa ilu re  to account for the fees collected by an agen t, but the com m issioner sh all require a  bond in the sum  the com m issioner considers adequate, conditioned upon the faith fu l accounting o f money collected. 5 art III ch 94 S L A  1959: am S 9 ch 31 S L A  1963; am  1 ch S S L A  1977; am  5, 6 ch 105 S L A  1977)S e c . 16.05.475. R e g is tr a t io n  o f  f is h in g  v e s s e ls , ta) A  person m ay not em ploy a fish in g vessel in the w ater o f A la s k a  unless it is registered under the law s of the state . V essels registered under the laws o f a n ­other state , and persons residing in another state , are not excused from this provision.ib) The term  "em ploy'’, as used in this section, sh a ll be defined by the Board o f F isheries through the adoption o f regu lations under the A d m in istrative  Procedure A c t (A S 44,62). T he definition may include any activ ities in vo lvin g the use or navigation  o f fish in g  vessels.ic) T he term  "registered under the law s o f the sta te ” , as used in this section, sh all be defined by the Board o f F isheries through the adoption o f regulations under the A d m in istrative  Procedure A ct (A S 44.62). The definition m ay include any e x istin g  requirem ents regarding regis­tration, licenses, perm its, and sim ila r m atters imposed by law or regu­lation together w ith m od ification s'of them  and w ith any additional requirem ents the board finds necessary to m axim ize the authority  o f the state to apply and enforce fisheries regu latio n s under the Fishery Conservation and M an agem en t A ct o f 1976 tP .L . 94-265. 90 S ta t . 331, 16 U .S .C . 1801 e l seq.i.id) T he term  "fish in g  vessel” , as used in th is section, m eans any vessel, boat, ship , or other craft w hich is used for. equipped to be used for, or o f a type w hich is norm ally used for11) fish in g , or12) a id in g  or assistin g  one or more vessels at sea in the perform ance o f any a ctiv ity  relatin g  to fish in g , in clu d in g , but not lim ited to. prep­aration, supply, storage, refrigeration, tran sp ortation , or processing.• ? 7 ch 105 S L A  1977)S e c . 16.05.480. C o m m e r c ia l f is h in g  lic e n s e , i a) A person engaged in com m ercial fish in g  sh all obtain a com m ercial fishin g license. The fee for the license is S30 lor residents, and 890 for nonresidents. Excent
37
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§ 16.05.490 A l a s k a  S t a t u t e s •j 16.05.490for those w hich are also entry or interim -use perm its, all com m ercial fish in g  licenses are nontransl'erable. The com m ercial fish in g  license sh all be retained in the possession of the iicensee. readily  accessible for inspection at a ll tim es. N o more than one fee m ay be charged a n n u ally  ag a in st a person. For the purposes o f this section, "com m ercial fish in g license” includes entry perm its and interim -use perm its issued under A S  16.43 and crew m em ber fish in g  licenses.ib) A  person ap p lying for a resident com m ercial license under this section sh all provide the proof of residence w hich the departm ent requires by regu lation .(cl [R ep e a le d . 12 ch 1 23  SLA  1 9 7S .I < i  6 a rt III ch 94 S L A  1959;am  ft 19 ch 131 S L A  1960; a m j  1 ch 93 S L A  1966: am  S 2 ch 42 S L A  1968; am  5 S ch 105 S L A  1977; am  sS 1. 2. 12 ch 123 S L A  197S: am 5 1 ch 79 S L A  1982)
E ffe ct o f am endm ents. — The 1982 amendment increased the fees in the sec­ond sentence of rubsection (al from S10 to •530 for residents and from 530 to 390 for nonresidents.Editor's notes. — Sixty percent of the fees collected under this section is deposited in the fishermen's fund, AS 23.35,060. For opinions of the Attorney General regarding constitutional limits on

altering the amount of a license fee upon which a dedicated fund is based, see anno­tations following Article IX . -ection 7 in the Alaska Constitution pamphlet.O pinions o f  attorney gen eral—  Dis­crimination against aliens and nonresidents in issuance of fishing licenses. — See 1959 Op. Att'y Gen.. No. 15.
N O T E S  T O  D E C IS IO N S

Constitutionality  o f form er provi­sions. — See Anderson v. Mullanev, 13 Alaska 332. 191 F.2d 123 i9th Cir. 19511, lift’d. 13 Alaska 342 U .S. 415.72 S . L't. 428. 96 L. Ed. 458 119521.States have a right to exact a higher license fee from nonresidents than from residents for the privilege of hunting game within its borders. Anderson v. Sm ith, 71 F.2d 193 (ilth Cir. 19341.P rin cip le  upon w hich such right is based. — This right to discriminate is based upon the principle that the -state

owns the wild fish and game within its borders and therefore has a right to deter­mine the conditions noon which persons may reduce the same to possession and ownership. Anderson v Sm ith, 71 . ’.2d 493 (9th Cir 19341.D iscrim ination between resident and nonresident fisherm en in prescribing license fees. — See Anderson v Sm ith. 8 Alaska 470. alfd . 71 K.2d 493 i9lh Cir. 19341.A pplied in Commercial Fisheries Entry Conim n v. Apokeiiak. Sup. l't. Op. No 2011 ’ File No. 4464i. lioti I1 2d 12551 19«0>
S e c . 16.05.490. V e s s e l lic e n s e , (a) A s a condition to delivery or lan d in g o ffis h  or e n gagin g  in com m ercial fish in g  in the state , a  license is required for a com m ercial vessel, including a ve: ,el used in charter service for the recreational tak in g  o ff is h  and sh ellfish , lb) I Repealed, £ 19 ch 105 SLA 1077.1 
i d  I Repealed, .v 19 ch 105 SLA  1077.! tdi I Repealed. $ 19 ch 105 SLA 1077 ./(el I Repealed, s' 10 ch 105 SLA 1 0 77 . ' 15 7 art IP S L A  1959; am i! 2 0 ch 131 S L A  I9 6 0 :am  • 1 ch I * S L A  1963: rh 105S L A1977-



S 16.05.940 F ish  a n d  G a m k i 16.05.940certified by the departm ent to be surplus and unnecessary to the sustained yield m anagem ent o f the resource. Each application for a perm it under <ai o f this section shall be accom panied by a statem ent prepared by the D epartm ent of Fish and G a m e  e x a m in in g  the probable environm ental im pact o f the action.<ei T h is chapter does not prevent the trad itio nal barter o f fish and gam e taken by subsistence huntin g or fish in g , except that the com m is­sioner m ay prohibit the barter o f subsistence-taken fish and gam e by regulation, em ergency or otherwise, if a d eterm ination on the record is made that the barter is resulting in a w aste ol the resource, dam age to fish stocks or gam e populations, or circum vention o f fish or gam e m anagem ent program s.if) A  perm it m ay not be required for possessing, im porting or exporting m ink and fox for fur farm ing purposes. < J  28 art 1 ch 94 S L A  1959: am  S 1 ch 7 S L A  1972: am  5 2 ch 104 S L A  1972: am  s 4 ch 82 S L A  1974: am  SS 16, 17 ch 206 S L A  1975: am ? I ch 20 S L A  i976: am S 13 ch 151 S L A  197S: am  j  4 ch 23 S L A  1983 *Effect o f am endm ents. — The 19S3 Legislative history reports. — Fur amendment added subsection ifi. report on ch. to l . 81,A il?7S OIB !)6()i. -ceEditor’s notes. — For legislative 1976 House Journal, p. ltf>4. intent, see s 1. ch. 151, SL A  1978. in the 1978 Temporary and Special Acts an J Resolves.
N O T E S T O  D E C IS IO N SQuoted in Slate v. Semaken. C l. App.Op. No. 107 'File No. 83841, 648 R2d 114 <19821.S e c . 16.05.940. D e fin it io n s . In this chapter1 l l  "aq u atic  p la n t” m eans any species o f p lan t,.exclu d in g  the rushes, sedges and true grasses, grow ing in a m arine aquatic or intertidal habitat;i2) "barter" m eans the exchange or trade o f fish or gam e, or their parts, taken for subsistence useslA l for other fish or gam e or their parts; or<B ) lor other food or for nonedihle item s other than money if  l lu* exchange is o f a lim ited and noncom m ercial nature;<3i "a  board" m eans either the Board o f F isheries or the Board o f G am e:(4) "com m ercial fisherm an" m eans an ind ivid ual who fishes com ­m ercially for. ta k e s, or attem pts to take fish , sh ellfish , or other fishery resources o f the state  by anv m eans, and includes cverv individual aboard a boat operated for fishing purposes who participates directly  or indirectly in the ta k in g  o f these raw fisherv products, w hether p artici­pation is on shares nr as an employee or otherw ise; however, this definition does not apply to anyone aooard a licensed vessel as a visitor



16.05.940 A l a s k a  S t a t u t e s 16.05.940or guest who does not directly  or indirectly participate in the takin g; and the term  "com m ercial fisherm an" includes the crews of tenders or other flo a tin g  craft used in transporting llsh;«5 * "com m ercial fish in g " m eans the takin g , fish in g for. or possession of fish , sh ellfish , or other fishery resources with the inten t o f disposing of them  for profit, or by sa le , barter, trade, or m com m ercial channels; the fa ilw e  to have a valid  subsistence perm it in possession, if  required by statu te  or regu latio n , is considered prim a facie evidence o f com m er­cial fish in g  i f  com m ercial fish in g  gear as specified by regu lation  is involved in the ta k in g , fish in g  for. or possession of fish , sh ellfish  or other fish  resources;■ 6» "com m issioner" m ean s the com m issioner o f fish and gam e unless specifically  provided otherw ise;'7i "d ep artm en t" m eans the D epartm ent of Fish and G a m e  unless specifically provided otherw ise;•di "dom estic m am m als" include m usk oxen, bison and reindeer, if  they are law fully  owned;
1 9) "fish " m eans any species o f aquatic iinfish . inverteb rates and am phibians, in a n y  stage o f  th eir life cycle, found in or introduced into the state;
1 101 "fish derbv" m eans a contest in which prizes are aw arded for catching fish:G l )  " fish in g  derby association" m eans a civic, service or ch aritab le  organization in the state , not for pecuniary profit, whose prim ary purpose is to promote interest in fish in g  for recreational purposes and which has been in existence for five years before ap p lyin g  for a perm it under this chapter, but does not include an organization formed or operated for g a m in g  or g a m b lin g  purposes:'12) "fish  or gam e farm in g" m eanr the business o f p rop agating, breeding, ra isin g , or producing fish or gam e in captivity for the purpose of m ark etin g  the fish or gam e or their products, and "ca p tiv ity "  m eans having the llsh or gam e under positive control, as in a pen. pond, or an area o f land or w ater w hich is com pletely enclosed by a  gen erally  escape-proof barrier:I3i "fu r d ealin g" m eans e n g a g in g  in the business o f b u y in g , se llin g , or trad in g  in an im al sk ins: the term  does not apply to a hunter or trapper se llin g  the an im al sk in s the trapper or hunter has legally  taken, or to a person, other than a fur dealer, purchasing a n im a l skins for the person's own use;G 4) "gam e" m eans any species of bird and m am m al, in clud in g a ferai dom estic a n im a l, found or introduced in the state, except dom estic birds and m am m als: and gam e m ay lie classified by re g u la tio n  as big game, sm all gam e, fur bearers or other categories considered essential <or ca rry in g  out the intention and purposes of this chapter;15) "h u n tin g " m eans the ta k in g  ol gam e under t his ch a p ter and the regulations adopted under ,t:
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state; however, stationed in the resident for the dent m em ber of for the preceding a person who is t nent place of ab chapter;12 0 1 "seizure" of real or person enforcem ent or iish and  gam e 1.
121) "sport fis personal use. ar anadrom ous fish with th e  line at closely attended t22) "subsiste session o f fish, uses w ith gill m by the Board of 
1 23) "subsiste A lask a o f wild consum ption as .lie  m akin g ai bv-prouucts o f f  consum ption, a 

personal "f fun ’fin u ilv" m e a n s 
uiv nerson iivi: 2 1 • 't a k e ’ m 
m v  m a n n e r  di ursue. iiunt. fi 25' "luxidor 
•eatmiMU >r mv
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