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The Coasta l States Organ izat ion , a nonpro f i t ,  nonpar t i san 
associat ion, represents the col lect i ve v iews and interests o f  35 
coastal  State and Terr i tor ia l  governors in U.S.  ocean and 
coas ta l  a f fa i r s .  Establ i sh^ in 1970, CSO encourages  
cooperat ion among its member  States in the resolut ion o f  
nat ional ocean and coastal  issues which af fect the Gu l f ,  oceans 
and Grea t Lakes o f  the U.S.  and also serves as a fo rum for 
deba te ,  rev iew and assessment o f  ocean and  coastal  
management pract ices, p rob lems and progress.
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PREFACE
Over the last several decades, events have recast the status o f  ocean resources wi thin 200 miles o f  the wor ld ' s coast l ine. 

Internat iona l  law now c lear ly .acknowledges the au thor i t y  o f  coastal  nat ions to manage ocean resources, l i v ing and nor.hv ir.a. 
wi thin two hundred nautic* mi les o f  their shorel ines. These 200-mile exc lus i ve economic zones encompass roughly SO~o o f  
the wor ld's fisheries resources most o f  the of fshore hydrocarbon deposits, and many potent ial ly va luable hard mineral resources.

On Mar ch  10, 1983, Pres ident Reagan establ i shed by proc lamat ion an Exc lus i ve  Economic  Zone (EEZ) for the Uni ted 
States and thereby jo ined  53 other coastal  nat ions dec lar ing ju r i sd i c t ion  over the ocean resources ad jacen t to their l and masses. 
The coastal States have a st rong interest in the protect ion,  conservat ion and deve lopment o f  the coastal  and ocean resources 
border ing their shorel ines since they are closest to both the prob lems and the o p p o r t u n i t y , inherent in their use. 
Hence, in January  19S5 the Coastal  States Organi zat ion (CSO), a non-profi t representat ive organizat ion o f  the 35 coastal  State-. 
Terri tories and Possess ions o f  the Un i ted States, under took a s tudy  o f  the imp l i ca t ions o f  the new U.S.  E E Z  and the rc .e 
that the States shou ld  play in its deve lopment .

The U.S.  E E Z  is the largest, and probab ly  most va luab le ,  in the wor l d .  The protect ion, conservat ion and deve lopment 
o f  the resources o f  this new zone are o f  great importance to both the Nat ion and the coastal  States. Coasta l  States are already 
act i ve l y invo l ved in manag ing the 90,000-mile U.S. shorel ine and coastal  zone which together const i tute an essential part o f  
the ocean resources deve lopment  equat ion.  W i t hou t  ef f i c i ent access to and  interconnect ions wi th ports and harbors,  shoreside 
logist ical support ,  land-based processing and storage faci l i t ies, market s ,  and the count less other needs that accompany of fshore 
deve lopment , the exploi tat ion o f  ocean resources wou ld  be imposs ibl e.

The rat iona l  management o f  ocean resources is a d i f f i c u l t  mat ie r  for  two fu ndamenta l  reasons: ou r  present complex system 
o f  ocean governmenta l  j u r i sd i c t ions ,  a-d the nature o f  the ocean i tsel f .  The  chal l enge, therefore, is to design and implement 
an equ i table and ef f i c i ent ocean resource management system in the face o f  the na t ion ’s j u r i sd i c t i ona l  complexi t i es and the 
ocean's complex nature.

Thi s report , made poss ible through a grant f rom the W i l l i am  H. Donner  Founda t ion ,  presents the Coas ta l  States 
Organ i za t ion ’s f ind ings and conc lusions regarding the role o f  the coasta l  States in partnership wi th the federal government 
in managing the resources o f  Amer i ca ' s  Exc lus ive  Economic  Zone . CSO has embod ied  its conc lusion in a proc lamat ion and 
pol icy statement, developed dur ing the course o f  the s tudy and based on the cons iderat ions and f indings discussed in this report . 
The proc lamation is a clear assert ion o f  the rights and responsibi l i t ies that the coasta l  States have in the protect ion, conservat ion 
and deve lopment o f  the U.S. E E Z  resources. The pol icy statement is intended to guide CSO and its ind i v idua l  member  
governments in fo rmu la t ing  an equ i tab le  and ef f ic ient management  system for Ame r i c a ’s Exc lus ive  Economic  Zone,



PROCLAMATION OF THE COASTAL STATES

A N  A SSER T IO N  OF R IGHTS  A N D  R ES P O N S IB I L I T I E S  P E R T A IN IN G  
TO TH E  P R O TEC T IO N ,  C O N~ERVAT IO N  A N D  D E V E L O P M E N T  OF  RESOURCES  

O F  TH E  U N IT E D  STATES E X C L U S IV E  E C O N O M IC  ZO NE

W H ER E A S  the President ial  Proc lamat ion o f  March 10, 1983 establ ished sovereign rights over l iving and nonl iving resources 
wi thin a 200-mile U .S.  Exc lus ive  Economic  Zone; and

W H E R E A S  these mar ine resources, both known and yet to be d iscovered,  are o f  v i ta l  impor tance to the United States; and

W H ER E A S  ful l  real izat ion o f  the benef i ts o f  the Exclus i ve Economic  Zone for present and  future generat ions o f  Amer i cans 
depends upon an enhanced capab i l i t y  to protect, conserve and deve lop these marine resources; and

W H E R E A S  the impac ts o f  the deve lopment  o f  the Exc lus i ve Economic  Zone  fa l l  d ispropor t ionate l y on the coastal  States,
af fect ing the general we l fa re  o f  thei r ci t izens; and

W H ER E A S  the marine,  coastal  and terrestrial environments are a"  interdependent system that mus t  be managed in a manner 
that transcends exi st ing Federal-State boundar ies ;  and

W H E R E A S  recognized principles o f  internat ional  law d is t ingui sh this Na t i o n ’s defense and  foreign pol icy interests f rom
its domest ic resource management  regime wi thin the U.S.  Exc lus ive Econom ic  Zone; and

W H E R E A S  the Coas ta l  States have substant i al  expert ise and experience in protect ing, conserv ing and developing ocean 
and coastal  resources;

T H E R E F O R E ,  T H E  C O A S TA L  STATES  do hereby assert c . i d  proc la im,  on beha l f  o f  their ci t izens, direct and inherent 
rights and respons ibi l i t i es pertaining to the protect ion, conservat ion and deve lopment  o f  the l i ving and nonl iv ing resources 
now under domest i c j u r i sd i c t i on  w i th in  the U.S.  Exc lus i ve  Economic  Zone .  In  recogni t ion o f  these rights and responsibi l i t ies,  
the coastal States do  hereby resolve that they must be ful l  partners in the management o f  U.S. Exclus i ve Economic Zone resources 
and share in an equ i tab le  d iv is ion o f  benef i t s der i ved f rom their deve lopment .



“ A s  g e n e ra l p u r ­

p o se  g o v e rn m e n ts  

w ith  e x is t in g  

re s o u rc e  m a n a g e ­

m e n t c o m p e te n c e , 
th e  c o a s ta l S t a te s  

a re  d ir e c t ly  

re s p o n s ib le  f o r  a c ­

t in g  on b e h a lf  o f  

th e  o ce a n  in te re s ts  

o f  th e ir  c it iz e n s , 

a n d  th e  c it iz e n s  o f  

th e  c o u n try  a s  a  

w h o le . ”

POLICY STATEMENT 
OF THE COASTAL STATES
' I  ' he U.S. Exc lus ive  Economic  Zone 

was establ i shed in 1983. W i t h  this 
act ion the Un i ted States acqu ired 
in te rna t iona l l y recognized " sovere ign 
rights fo r the purpose o f  explor ing,  
exploi t ing,  conserving and managing 
na tu ra l  resources, both l i ving and 
non l i v ing,  o f  the seabed and s. ibsoi l  and 
the super jacent wa te r s . "  The Exc lus i ve 
Econom ic  Zone (EEZ) extends 200 
naut ica l  mi les seaward o f  the N a t i o n ’s 
coasts ,  br inging an area more than one 
and a ha l f  t imes larger than the land 
mass o f  the Un ited States under  exclus ive 
U.S .  resource management au thor i t y .

Vast reserves o f  known resources, and 
the promise o f  tremendous reserves yet to 
be d iscovered , exist wi thin the E E Z .  A l l  
Amer i cans  s tand to benef i t  f rom the 
proper management  o f  these mar ine 
resources. E ar l y  nat iona l  a ttent ion shou ld  
be given to the creat ion o f  an 
appropr ia te management regime for this 
impor tan t  new ocean area. There  are 
exi st ing regulatory regimes that manage 
oi l ,  gas,  and  f i shery resources. However ,  
fu l l  economic and social  benef i t s o f  other 
E E Z  resources wi l l  be real ized on ly  i f  an 
order l y  and stable regu latory f r amework 
is in place — one in which al l  a f fec ted 
part ies are ef fec t ive ly  represented in the 
dec is ion-making process.

In te rna t iona l  l aw recognizes a 
200-mile zone (the EEZ )  wi th in which 
coas ta l  nat ions have sovereign and 
exc lus ive r ights over l i ving and non l i v ing 
resources. Exp lora t ion and exploi tat ion 
o f  these resources are thus separate and 
d is t inct  f rom other ocean uses, such as 
nav iga t ion and  overf l ight ,  wi thin 
interna t iona l j u r i sd i c t ion.  Resource 
management in the U.S.  E E Z  is now a 
domes t i c  issue. As such, it is the jo in t  
concern o f  the coastal  State and federal 
governments .  Therefore,  the legi t imate 
roles o f  the federal and State 
governments  in the management o f  these 
resources must  now be re-examined.

G i ven their prox imity  to, and rel iance 
on,  the sea, and the extent that 
deve lopment  o f  these mar ine resources 
w i l l  a f fec t thei r economy and 
envi ronment ,  the coastal  States have 
d irect  and inherent

interests pertaining to the protect ion, 
conservat ion and development o f  the l in­
ing and nonl i ving resources o f  the EEZ .
It is nei ther feasible nor des i rable for the 
nat iona l  government to at tempt to repre­
sent al l  o f  the publ i c interests in ocean 
act ivi t ies beyond the terr i torial  sea. As 
general purpose governments wi th ex­
ist ing resource management competence, 
the coastal  States are direct ly responsible 
for act ing on beha l f  o f  the ocean in­
terests o f  their ci t izens, and the ci t izens 
o f  the count ry  as a whole. The present 
s ta tu to r i ly  created d iv id ing l ine between 
State and federal ju r i sd ic t ion in the 
ocean — the seaward l imi t  o f  the ter­
r i tor ia l  sea — measures only  the current 
d iv is ion in the management author i ty  
over the ocean resources. The coastal  
States ’ interests, rights and respon­
sibi l i t ies extend wel l beyond this 
s tatu to r i ly  created, yet a rb i t ra ry ,  l imit .

Because the marine, coastal  and ter­
restr ial  env i ronments are one interdepen­
dent ecologi ca l  system, the E E Z  resource 
management regime must  be an in ­
tegrated one. Ocean management is a 
logi ca l  extension o f  coastal  management ,  
fo rming a uni f i ed  whole. The manage­
ment regime mus t  have the capaci ty  to 
account for the use and deve lopment  o f  
va r ious  resources. The single-purpose ap­
proach to ocean management now in use 
has generated conf l i cts rather than resol v­
ing them, and wi l l  become increasingly 
inef fect i ve in handl ing mul t iple uses in 
the E EZ .



The di vers i t y  o f  the resources o f  the 
E E Z  and their v i ta l  impor tance to pre­
sent and fu tu re  generat ions o f  Amer icans  
requires that ca reful  a ttent ion be paid to 
mainta ining a proper balance between 
protect ion, conservat ion and deve lopment  
in the E EZ .  A  pr imary  goa l o f  E E Z  
resource management shou ld  be to ma in ­
tain the heal th and v i ab i l i t y  o f  the ocean 
ecosystems in order to ensure susta ined 
long-term benef i t s to the people o f  the 
Nat ion.

The extension o f  sovere ign r ights over 
the resources o f  the E E Z  carr ies wi th it a 
publ i c trust du t y  to conserve and  ensure 
the avai lab i l i ty  o f  these resources fo r pre­
sent and fu tu re  generat ions .  Since the 
ci t izens o f  the coastal  States w i l l  be 
direct l y a f fec ted by the d ischarge o f  this 
du ty  (or a fa i lure to do  so), coasta l  State 
governments have a special  respons ib i l i ty 
to ensure that  this du ty  is fu l l y  incor ­
porated into E E Z  management deci s ions.

Because o f  this respons ib i l i t y ,  there 
must  be shared deci s ion-making wi th the 
federal  government on a l l  ocean act ivi t ies 
af fect ing the interests o f  c i t i zens o f  
co a sn l  States. Long-term commi tmen ts  
o f  f ixed ocean and shores ide space and 
potentia l  long-term impac ts to coastal  
and ocean resources of ten requi re the 
mutua l  consent o f  the federa l  government 
and the af fected coastal  State 
governments .

Coasta l  States also have a respon­
s ibi l i ty to assure that State and local  par ­
t icipants in any ocean ac t i v i t y  receive an 
equi table share o f  respons ib i l i t y ,  better 
advance in fo rmat ion on va lue  and 
d is tr ibut ion o f  ocean resources must  be 
in the State government' s  hands before 
decisions are made.  Thi s wi l l  ensure that 
the publ i c receives a fa i r return for the 
use or sale o f  their resources.

The estab l i shment o f  the U.S.  E E Z  
br ings great new opportun i t ie s and 
chal lenges to the coastal  States. The 
coastal  States have a l eg i t imate r ight in 
the management o f  the resources o f  the 
E E Z  in concert wi th the federal  gove rn­
ment . Certa in fundamenta l  pr inciples 
have gu ided the coasta l  States in arr iv ing 
at their Proc lamat ion o f  r ights and 
responsibi l i t ies pertaining to the manage­
ment o f  the resources w i th in the E EZ .  
These principles inc lude: shared deci s ion­
mak ing on al l  ocean act i vi t i es a f fec t ing 
the interests o f  the ci t i zens o f  the coastal  
States: an equ i tab le  d i v is ion o f  the costs 
and benef i t s o f  the deve lopment  o f  these 
ocean resources; fu l l  recogni t ion o f  the 
du t y  to fu tu re generat ions to protect 
their interests; and  an apprec ia t ion that 
e f fec t ive  ocean management  mus t  be bas ­
ed upon so l i d research and envi ronmenta l  
protect ion.

The coastal  States are commi t t ed  to 
shaping na t iona l pol icy  fo r  the protec­
t ion, conservat ion and  deve lopment  o f  
U.S.  E E Z  resources in accordance wi th 
this P roc lamat ion and  Po l i cy  Statement .

“ T h e  s in g le ­

p u rp o s e  a p p ro a c h  

to  o ce a n  m a n a g e ­

m e n t n o w  in  u se  

h a s  g e n e ra te d  c o n ­

f l i c t s  r a th e r  th a n  

re s o lv in g  th e m , 

a n d  w ill b e co m e  

in c re a s in g ly  in e f­

fe c t iv e  in  h a n d lin g  

m u lt ip le  u se s  in  

th e  E E Z . ”



“ T h e  a d v e r s a r ia l 

re la t io n s h ip  th a t  

h a s  d e v e lo p e d  b e t­

w een  th e  f e d e r a l 

g o v e rn m e n t a n d  

c o a s ta l S t a t e s  in  

c e r ta in  o c e a n  m a t­

te r s  is  se e n  a s  u n ­

fo r tu n a te , u n ­

n e c e s s a ry , a n d  n o t 

in  th e  p u b lic  

in t e r e s t  ”

SECTION I
INTRODUCTION

| he coastal  States have a great 
-*• interest in the ocean resources lying 

beyond State waters,  an interest that 
started long before the Pres ident ’s 1983 
proc lamation establ i shing a U.S. 
Exc lus ive  Economic  Zone (EEZ) . Since 
rhe late 1960s several States have been 
invo l ved with the deve lopment o f  
o f f shore  oi l and gas. For  the past ten 
years the coastal  States have acted wi th 
the federal government and the private 
sector in managing the f isheries resources 
o f  the 200-mile f ishery conservat ion zone 
created by the Magnuson Fishery 
Conservat ion and Management  Act .  
Several  federal ocean resource laws 
permit coastal  States to part ic ipate to 
va ry ing , but  of ten l imi ted,  degrees in 
certain types o f  ocean decis ion-making 
beyond the terr i tor ia l  sea. '

A l t hough l imi ted oppor tuni t i es exist 
for State part ic ipat ion in ocean resource 
management ,  certain recent deve lopments 
have st rained Federal-State relat ions. 
Depar tment o f  the Inter ior plans to lease 
large areas o f  the outer cont inenta l  shel f  
(OCS) for oi l  and gas explorat ion 
beginning in 1981 was o f  s igni f i cant 
interest to a number  o f  States. Fa i l u re  o f  
the Depar tment o f  Commerce (NOAA)  
to promu lgate federal consistency 
regulat ions clear ly def in ing coastal  State 
interests in federal decis ions beyond State 
waters al so concerned coastal  States. 
Aggress i ve moves by the Federal  
government to begin leasing the 
potent i a l ly rich ocean minera l  deposi ts 
o f f  Ca l i fo rn ia ,  Oregon, and Hawai i  also 
ca l led at tent ion to the weak role o f  the 
coastal  States.

When the Pres ident issued the EEZ  
proc lamat ion in March .  1983, and cal led 
for  increased deve lopment o f  E E Z  
resources, the coastal  States were qui ck 
to ini t iate a reexaminat ion o f  the roles o f  
the federal and State governments in 
ocean resource management .- From the 
unset o f  this s tudy , the or ientat ion o f  the 
coastal  States has been posi t ive and 
forward-look ing . The adversar i al  
relat ionship that has developed between 
the federal  government and coastal  States 
in certa in ocean matters is seen as 
un for t una t e ,  unnecessary, and not in the 
pub l i c  interest . In embark ing on this 
s tudy ,  the coastal  States sough t  new and 
more e ffec t i ve ways o f  preserving, 
conserving and deve loping Ame r i c a ’s 
newest and largest resource zone — the 
E E Z .
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SECTION II
THE IMPORTANCE OF THE U.S. EEZ

\  mer ica's Exc lus i ve  Econom ic  Zone 
covers a vast area o f  ocean. 
Genera l l y  speaking,  it extends 200 

naut ical mi les f rom the coast l ine, having 
a breadth o f  197 naut i ca l  mi les beyond 
the three-mile U.S. terr i tor ia l  sea (see 
Figure 1). The U.S.  E E Z  is near l y 4 
bi l l ion acres, or abou t  1.7 t imes the land 
area o f  the Uni ted States. Except for 
highly migratory species o f  tuna,  the 
Uni ted States now possesses exc lus i ve 
author i ty  over al l  resources ,  l i v ing and 
nonl i v ing,  wi th in this very large area.-3 

Amer i ca ’s E E Z  is the largest ,  and 
probab ly  most va luab le ,  in the wor ld .
The f isheries in the G u l f  o f  Mex ico ,  o f f  
New England ,  the Wes t Coast  and 
A las ka  are among the richest in the 
wor ld .  Oi l and gas depos i t s o f  
cons iderab le  magni tude exist in the G u l f  
o f  Mex ico,  o f f  Ca l i f o rn ia  and northern 
A la ska .  New discover ies are l ike l y 
elsewhere a long the U.S .  coast l ine. 
Promis ing areas for ocean minera ls are 
present o f f shore  No r th Ca ro l ina ,
Georgia ,  F lo r ida ,  Ca l i fo rn ia ,  Oregon, 
A las ka  and Hawai i ,  and in the v ic ini ty o f  
some o f  our  Pac i f ic I s l and  terr i tor ies.  
Economica l l y  impor tan t mar ine sand and 
gravel  deposi t s exist o f f  much o f  the 
Eastern seaboard,  and the G u l f  and 
A laska .  Recent ly,  cobal t-r ich crus t s have 
been discovered near the Hawa i i an 
archipelago and in the v i c in i ty  o f  
Johns ton i s l and in the Pac i f i c .  These 
resources, and others, are o f  great 
nat iona l  interest. A  c loser look shows 
why .

• F I SH ER IE S  — The Un i ted States 
leads al l other nat ions bo th in abundance 
and divers i ty o f  fish and shei i f i sh o f f  its 
coasts. It is est imated that 15 to dO^o o f  
the wo r l d ’s l i ving resources are w i rhin  the 
U.S. EEZ .  Nonetheless,  the Un ited States 
ranks only four th (after Japan , the 
U.S .S .R . ,  and China) among  the f i shing 
nat ions o f  the wor ld .  In fact ,  less than 
ha l f  the potential  yield f rom U.S. 
fisheries is harvested and processed in 
this count ry .  The remainder  is either 
caught by U.S. f i shermen but  so ld to 
foreign processors, or caught  by l i shing

fleets o f  more than a dozen other coun ­
tries, or left unused .4

Clear ly ,  the potentia l  exists for f u r ­
ther g rowth o f  our  domest ic f i shing in­
dus t ry .  To  the extent that the Un i ted 
States moves toward the goal  o f  se l f  s u f ­
f ic iency in f i shery product s ,  an impor tant 
component  in the present trade imbalance 
wi l l  be reduced or  e l iminated.

Fi sh and shel l f i sh are an impor tan t 
source o f  nu tr i t ion and recreat ion, con­
tr i but ing to the economy and  heal th o f  
the coasta l  States and  the Nat ion .  In 
gross terms. U.S.  Fishermen produce 10 
b i l l i on pounds  o f  food annua l l y ,  or  near­
ly 50 pounds  fo r each person in the 
Un i ted States. Anothe r  750 mi l l ion 
pounds  are caught  each year by recrea­
t ional  f i shermen. Count i ng  al l  subs id ia ry  
ef fects ,  U.S. coastal  f i sher ies cont r ibute  
over S23 b i l l ion to the economy each 
year, p rov id ing employment  fo r over  a 
mi l l i on people .5

• OFFSHORE OIL &  GAS 
RESOURCES — Pet ro leum produc t s are 
the s ingle most economica l l y  s igni f i cant 
resource in the U.S.  E E Z ,  and mos t l i ke ­
ly w i l l  cont inue to be fo r the foreseeable 
future.  The produc t  va lue  a lone o f  oi l 
and gas f rom both State and federal 
waters is near l y S26 b i l l ion annua l l y .  In 
add i t ion ,  the federa. government  receives 
over S7 bi l l i on per year in revenue f rom 
federal  leases on the ou te r  cont inen ta l  
she l f  (OCS).6 In 1984, o f f shore  wel l s 
p roduced 12<7o o f  the N a t i o n ’s tota l  oi l  
and 25^o o f  the tota l  na tu ra l  gas. The 
Un ited States Geolog ica l  Survey est imates 
that up to 41 To o f  the oi l  and o f  
the na tu ra l  gas yet to be d iscovered in 
the Un i ted States lies in the E E Z . 7 These 
o f f shore  suppl ies o f  oi l  and gas w i l l  be 
o f  v i ta l  na t iona l impor tance as the pre­
sent onshore sources become depleted.
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• HARD MINERALS -  A l though 
commerc ia l  recovery o f  hard minerals is 
st i l l  in its infancy , the U.S. E E Z  is l i kel y 
to hold br ight prospects for a number  o f  
hard mineral  resources. Six types o f  
potent i a l ly economic hard mineral 
resources have been ident i f ied: 1) sand 
and gravel ,  2) heavy-mineral placer 
deposi t s (containing tin, t i t anium,  gold,  
p lat inum), 3) phosphori tes ,  4) manganese 
nodules ,  5) cobalt-rich manganese crusts,  
and 6) po lymeta l l i c  su l f i des .  Several o f  
these resources contain cr i t ical  and 
strategic minerals as referred to in the 
Strategic and Cr i t i ca l  Mater i a l s  Stock P i l ­
ing A c t .8 The U.S. present ly imports 
over 60 strategic and cr i t ica l  minerals (see 
Figure 2). Thi s is an importan t cons idera ­
t ion in the deve lopment  o f  these mar ine 
minerals.

Ocean min ing o f  cobal t  crust s is only  
in the prel iminary p lanning stages, 
cobal t-r i ch manganese crust s occur on 
the f l ank areas o f  numerous U.S.  Pac i f ic  
I s l ands and on the tops o f  many centra l  
Pac i f ic seamounts wi th in the U.S.  E E Z .  
An env ironmenta l impac t statement (EIS) 
for ocean mining o f f  Hawa i i  and 
Johns ton I s l and is in preparat ion by a 
jo in t  Minerals Management  Service 
(MMS) — State o f  Hawa i i  task force. 
Commerc ia l  mining operat ions,  however, 
are not l i ke l y  to begin unt i l  the 
mid-to-iate 1990’s. The strategic 
impor tance o f  the cobal t  component  in 
these crus t s and the fact that a single 
seamount  cou ld  prov ide the Uni ted States 
wi th a three-year supply,  cou ld  make 
mining o f  these crusts a nat iona l  pr ior i ty.

Polymeta l l i c sul f i des ,  another  
impor tant  potent ia l  E E Z  resource, have 
been d iscovered in many parts o f  the 
Eastern Pac i f ic Ocean. Polymeta l l i c 
sul f i des exist at several seaf loor  spreading 
^enters, some wi th act ive hydro thermal  
vents, inc lud ing the Go rda  Ridge 125 
miles o f f  northern Ca l i fo rn ia  and 
southern Oregon. Other  promis ing areas 
for hydro thermal  act iv i ty  wi thin the E E Z  
inc lude the A leut ian arc in A la sk a  and 
the Mar ianas  I s l ands in the Centra l  
Pac i f ic .4

• OCEAN ENERGY — Al though net 
yet tested on a commerc ia l  scale, the 
feasibi l i ty o f  produc ing electrical energy 
f rom the temperature dif ferences between 
warm sur face water and much co lder 
deep water has been demonstrated.
Ocean thermal  energy convers ion (OTEC) 
technology is i dea l ly sui ted to i s l ands or 
coastal  areas wi th thermal gradients o f  20 
degrees cent igrade or  more between the 
su rface water s and depths o f  1000 
meters. Numerous  potent ia l ly at tract i ve 
locat ions fo r OTEC  faci l i t ies exist in the 
coastal  zones and E EZ  o f  Puerto Rico. 
V irgin I s l ands.  Hawai i .  Guam,  and the 
other U.S. terr i tories in the tropical  
P a c i f i c .10 Shou ld  oil prices
again rise, the work remain ing to be 
done to prove the commerc ia l  v i ab i l i t y o f  
OTEC  shou ld be completed to open the 
way fo r  the appl i cat ion o f  this promising 
technology in the U.S.  E EZ .

• WASTE DISPOSAL IN THE 
OCEAN — The use o f  the ocean for 
waste d isposa l  is l ike l y to cont inue,  and 
perhaps increase. A l t hough the ocean 
does have some ass imi lat ive capaci ty for 
some wastes ,  ocean waste d isposa l  shou ld  
not be a fi rst choice opt ion. In the case 
o f  non-toxic substances ,  ocean disposal  
may be judged  less dangerous to the 
env i ronment  than a l ternat i ve land 
d isposal  opt ions. On the other hand , the 
tendency o f  some organi sms to 
concent rate toxic substances 
(bio-accumulat ion), potent ia l  loss o f  
hab i tat ,  and the poss ibi l i ty o f  toxics 
mak ing their way  back through the food 
chain to humans must be taken into 
account  in such decis ion making.  Before 
ocean di sposa l  is ut i l i zed,  al l  other 
feasible opt ions must be evaluated.  Site 
speci f ic in fo rmat ion must also be 
col lected to ensure that adverse impacts 
to water qua l i t y  and aquat ic  habi tat are 
min imized .
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At present, two issues — at-sea in­
c inerat ion o f  toxic wastes and ocean 
disposal o f  rad ioact ive  wastes — seem to 
be increasingly prominent .  The safe 
disposal o f  highly toxic l i q u id  wastes 
such as po lych lor ina ted b ipheny ls  (PCBs) 
and high and lov' level nuc lea r  wastes are 
vexing nat iona l  prob lems.  Sat i s fac to ry  
solut ions mus t  be found  since s igni f i cant 
quant i t ies o f  these dangerous  mater i al s 
cont inue to accumu la te .  W i t h ou t  doub t ,  
emergency cont ingency plans, storage and 
transshipment w i th in  coasta l  areas, and 
the possible use o f  the E E Z  (and perhaps 
the more remc .e  deep seabed •■) for 
waste d isposa l  wi l l  be s tudied and 
debated in the coming y ea r s .12

• Q U A L IT Y  OF  T H E  M A R I N E  EN ­
V I R O N M E N T  — The rich l i f e and 
re lat ively pr is t ine mar ine env i ronment  
wi thin the E E Z  is nerhaps its most 
va luab le  resource. The a f fec t s  o f  po l l u ­
t ion in the near-shore waters due to 
r u no f f  f rom land are less pronounced in 
the E EZ ,  a l though ocean d isposa l  o f  
munic ipa l  sewage and indus t r i a l  wastes 
places added st rains on mar ine en­
v i ronmenta l  qua l i t y .  On l y  by ma inta in ing 
and improv ing 'he env i ronmenta l  qua l i t y  
o f  the E E Z  is it poss ibl e to max imi ze  the 
va lue o f  its other  resources, such as 
f isheries, mar ine w i ld l i fe ,  oxygen p roduc ­
t ion, pharmaceu t i ca ls ,  recreat ion, and the 
basic secur i ty o f  a heal thy ,  rich com ­
mun i ty  o f  mar ine l i fe.

The U.S.  E E Z  is home to a rich 
var ie ty o f  mar ine l i fe, inhabi t ing a range 
o f  arct i c to tropical  marine ecosystems. 
Ab un dan t  f isheries, mar ine mamma ls ,  
rept i les, sea birds ,  coral  reefs, chemosyn- 
thet ic communi t i e s  o f  hydro therma l  vents 
and co ld water seeps, kelp forests ,  and 
other plant and an ima l  l i fe are among 
the great d ivers i t y  o f  l i fe w i th in the U.S. 
E E Z .  There is an obv iou s  s trong coastal  
State interest in ma in ta in ing this 
resource.

• A D D I T IO N A L  USES OF  T H E  
E E Z  — The U.S. E E Z  has many  other 
uses beyond the ma jo r  ones l i sted above.  
Sport f i sh ing,  d i v ing ,  and boa t ing make 
the o f f shore  areas a t t rac t i ve to g rowing 
numbers  o f  recreatio-.ists. Ocean-born" 
commerce is a regu la r use o f  the U.S. 
E E Z ,  inc lud ing the special ized t ra f f i c  
lanes that extend into the E E Z  that in­
creas ingly gu ide passage to and f rom 
U.S .  coasta l  port1;. F ina l l y ,  mi l i t a ry  “ ex­
c lu s ion zones”  represent yet another  use 
o f  ocean space that is o f  na t iona l impor­
tance and which somet imes competes 
wi th resource-related act ivi t ies .
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Table 2 6. —Sources of U.S. Chromium Imports

Country
1979-82
(percent)

1982
(percent)

Chromiter* 
Soutn Alnca 48 59
Sovet Union 17 6
Philippines 13 11
Turxey.... 7 6
Albania . 6 1
Fmiano 5 7
Madagascar.... 4 9
Ferrochromlum:
Soutn Afnca . 61 35
Zimbabwe . 12 25
Yugoslavia 12 12
3razi'...... 4 11
Sweden .... 4 4
Turney 2 4
West Germany . 2 3
Japan ....... 1 —
China. ..... __ 1 4
Other ..... 1 2
*Cnfc»T'iU - a'#s
“*Or£ Who' «ona 3'OOuCi'j ol cnro'r'ile ma «>r comnoution to «Cfl3 mo- 

0"»» >•» '307 So*'«l uno" -H M'conti. Souin *.nc» |72 aarcmtl. 
AlBmu 112 ,4«re«ntl Sruil 110 a«'C»nl|. 2imBtB<rt P«iMDBi"»» lunar 
îa r.mma < acami aaeni ina>a<3 oiieami Sm taeit 4* oi cn 4 »o> 
'» aatjii ma 'ar miormatiOH an rasarvas

SOURCE US 0#oariT»"i o> ma intanor Suraau of Mrnaj «i ntrgis Vairooox. 
>980. 'S3' '902. ana '900

Table 2-10.—Sources of U.S. Manganese Im torts

Country
1979-82
ipercent)

1912
(peromti

Manganese ore:
Soutn Africa. 30 52
Gaoon ..... 27 21
Australia 22 17
Brazil ...... 13 3
Mexico ...... 4 1
Morocco 4 4
Other ... — 2
Ferromanganese:
Soutn Atnca .. 43 49
Prance1 .. 26 21
Mexico .. . 6 f
Brazil 3 5
Australia 2 1
Other1 20 16
io-;cejj»j -j'5r«ii a * a"
nc*e Maioroonaaraaucirja

;.»il.rg >>on> air*. :aur>l- «j 
> jr.mary "jHjantja a>*i ma I•>#»r TôT̂a-ji-an

'z *ond su03«'es •« ‘982 5ov-if û o* *' M'cami Souf* **• zi 
• 23 se'renti Gaoo* i* crcenf}. CPmn? o«'ce*ti Srjuu <6 ot'sa*** a*i 
"ana <5 cêêti Meneo .2 Sat fao«e 5-22 of cn 5 '0'
oen'ij a*d *or information zr •ese'vts

SOURCE U5 3t04rtm#nt Of **»• infffior Bu'eiu 0‘ V<n«'Jf9 Y«i'30Q*
‘ 980 ’981 ‘ 382 anc 1983

Table 2-8 .—Sources of U.S. Cobalt Imports
1979-82 1982

Country (percent) (percent)
Zaire........... 37 39
Zamoia.......... 13 9
Canaaa.......... 8 12
Beigium-Luxembourg1 8 5
Pmiard ......... 7 6
Jaoan1 ....... 7 3
Norway1 ........ 7 7
Botswana......... 3 3
France1 .......... 3 3
Other ....... 7 8
lt>,cctS5e* COOail ore originating from om#f COuntnas
sO'E Maior «or\a srooucarj of onmary cooaif an a m«ir contnout«on to «ond 

suso»e3 <n ’982 *«<• Zaif# <45 oafcano. Zamoii M3 oarcflnu .Australia 
i9 oarctnt) Sovet union (9 otrcano. and Canada 16 otreanti Sat uoia 
5.16 of cn 5 for mcra dttlil. and tor information on 'a'arvas

SCuRCE US Oaoanm̂ni of tn# tnrarior. Bureau of Wm«s Mmerj/a Yearooon 
•980 1981 '982 and ’983

Table 2-12.—Sources of U.S. Platinum 
Group Metal Imports

Country
1979-82
Ipercent)

1982
(percent)

South Alnca..... 56 48
U.S.S.R........ 16 16
United Kingdom .. 111 13
Other ......... __ 17 23
*PGM oroduction *rom tne United Kingdom *s from o'BS originating in Soum A".
ca and Canada and from secondary materials
NOTE Maior *orio oroducers of °GM and meir contribution »0 -»ond SuOSi « 

•n »982 t»ere Soviet Union Si oa'cann Soutn Africa *ao oe'ce«»» i-o 
Canada |4 oercentt See iao«e 5-J3 of c-n 5 *3'‘unner satam ana'3̂ - 
‘ormation on reserves

SOURCE US Oeoanment o‘,p*e'nteriof Bureau of v<*ne'a»j Cofm“m ra*
rv Summenee ’983 ana ’98a

F ig u re  2 .—  S o u rc e s  o f  S t r a te g ic  M e ta ls  fo r  th e  U n ite d  S ta te s

Source: Strategic M aterials: Technologies to Reduce U.S. Im port Vulnerability
(Washington, D.C.: U.S. Congress. Office of Technology Assessment, OTA-ITE-24S, 
Ma- 985).



“ B e c a u s e  m a jo r  

se g m e n ts  o f  t h e ir  

c o a s ta l p o p u la t io n s  

ca n  b e  a ffe c te d , 
c o a s ta l S t a le  

g o v e rn m e n ts  h a v e  

s , "o n g  in te re s ts  in  

h o w  th e se  g o v e rn ­

m e n ta l ro le s  a re  

p e t fo rm e d  in  th e  

E E Z . ”

SECTION III
FEDERAL & STATE INTERESTS IN THE EEZ

F ederal and  coastal  State interests in 
the E E Z  rest in part on the 

legi t imate and necessary funct ions o f  
government in the of f shore  area. The 
manner o f  admin is t ra t ion o f  these func ­
tions a f fect s nat iona l  and coastal  State 
interests. Tab le  1 lists six b road purposes 
which government serves in the ocean. 
The top two are clear ly " n a t i o n a l ”  in 
nature and mus t  be carr ied out by the 
federa l  government .  However ,  to assure 
ci t i zens that the dut i es and respon­
sibi l i t ies o f  State governments are carr ied 
ou t ,  the remaining roles requi re coastal  
State invo l vement .

Impor t an t  sectors o f  coastal  State 
economies depend di rect l y on the E E Z  
and its resources. In Lou is i ana , foi  ex­
ample , the oi l  and gas, and commerc ia l  
f i shing,  indus tr i es depend heav i l y on the 
E E Z .  Coas ta l  States and their local  
governments — the planners and 
managers o f  the Na t i on ’s coastal  zones 
— oversee the ports ,  harbors ,  and shore 
space that are essent ial to ocean deve lop­
ment . Phys i ca l  l i nkage inext r i cab ly 
couples the shoreland to the sea.

Through the bonds  o f  common air 
bas ins,  the act ions o f  waves and currents 
on the shorel ine, and the effects o f  rivers 
and run-off on ocean water qua l i t y ,  the 
land and the sea are jo ined together in 
an inseparable relat ionship. Thus ,  an 
equ i table governance scheme for the E E Z  
must  acknowledge the qua l i t y  o f  interests 
— nat ional  and State — that exist in the 
U.S.  E EZ .

Because ma jor  segments o f  their 
coastal  popu lat ions can be af fected,  
coastal  State governments have st rong in ­
terests in how these governmenta l  roles 
are per formed in the EEZ .  Coasta l  States 
are " h o m e ”  to most users o f  the E EZ .  
The i r  c i t i zens have ma jo r  -’ conomic  in ­
terests in the conservat ion and rat iona l  
deve lopment  o f  the E EZ .  Coasta l  States 
have impor tan t pub l i c  trus t respon­
s ibi l i t ies w i th in their j u r i sd i c t ions .  They 
are concerned w i th  " sp i l l o v e r s "  and 
other adverse envi ronmenta l  ef fects 
emanat ing f rom poor ly regulated uses in 
the adjacen t  E E Z  that cou ld  damage 
State resources. New EEZ-related ac­
t ivi t ies compete wi th other ocean ac-

TABLE 1
GOVERNMENTAL ROLES 

IN THE EXCLUSIVE ECONOMIC ZONE

Role
1. I N T E R N A T IO N A L  R EL A T IO N S
2. N A T IO N A L  S ECU R IT Y
3. I N T E R S T A T E  & FO R E IG N  

C O M M E R C E
4. P R O P R I E T A R Y

5. P U B L IC  TR UST

6. R E G U L A T O R Y

Func t ion
— Insure  cons i stency wi th foreign pol i cy goals 
— Main ta in  the nat iona l  defense 
— Regulate commerce between the 

States and other countr ies 
—Secure max imum earnings for 

the pub l i c  
— Conserve resources for present 

and fu ture  generat ions 
— Protect the pub l i c wel fare,  

prevent and solve conf l i cts

-  10 -
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t ivi t ies o f  economic interest to the coastal  
States. For  example,  access to va luab le  
and l imi ted coastal  space fo r  necessary 
shoreside faci l i t ies (ports, processing 
plants, etc.). is of ten at the expense o f  
the t rad i t iona l  users. Coas ta l  States are 
propr ietors o f  the ocean resources in 
their State waters,  and are concerned 
wi th poss ible reduct ions in the va lue  o f  
State resources, such as the drainage o f  
State oi l  and gas f ie lds or over f i sh ing in 
the E E Z  o f  fish s tocks that a l so exist in 
State waters.

G iven these interests, the coasta l  
States are na tu ra l l y  concerned wi th the 
act ions o f  federal agencies taken in con­
nect ion wi th the governmenta l purposes 
set ou t  in Tab le  1. The degree o f  coastal  
State interest depends upon the nature of 
the demands placed upon State and local 
resources as wel l  as on E E Z  resources. 
Some o f  the poss ible ef fects (posi t ive and 
negat ive) o f  the deve lopment  o f  E E Z  
resources are l is ted in Table  2 below.

TABLE 2
POSSIBLE EFFECTS OF OFFSHORE (EEZ) DEVELOPMENT

Nationa l Benef i t s
— improved domest ic supp ly  o f  st rategic 

and cr i t i ca l  resources 
— reduced trade def ic i t  
— improved food supply  
— increased nat iona l  secur i ty 
—enhanced economic  g rowth 
— increased federal revenues

Regional/Local  Benef i t s 
(some pub l i c ,  some private) 

— increased jo b s  
— increased investment earnings 
— increased tax revenue

Of f shore Env i ronmen ta l  Impac t s
—deter iorat ion o f  marine wate r  qua l i t y  
—deter iorat ion o f  air qua l i t y  
—addi t ion o f  toxins to the env i ronment ,  

and poss ibl y the food cha in 
—visual d i s tu rbance 
—potent ial accidents

Onshore Env i ronmenta l  Impac t s
—increased risk o f  acc idents 
—degrada t ion o f  coastal  esthet ics 
—reduct ion in qua l i t y  o f  coastal  

recreation experience 
—reduct ion in tour ism

Of f shore Di sp lacement  Impac t s
—prevent ion or d i s rup t ion o f  usua l  

f i shing patterns 
— interference wi th commerc ia l  and 

recreat ional  nav igat ion

Onshore Di sp lacement  Impac t s
—compet i t ion for l imi ted commerc ia l  

and recreat ional  port and harbor  space 
—compet i t ion fo r si tes for processing, 

storage a nd t ranspor tat ion faci l i t ies 
—compet i t ion for  l imi ted recreat iona l  

beach space

Onshore Socio-economic Impac t s  
— increased popu lat ion 
— pub l i c faci l i t ies and in f ras t ruc tu re  
— pub l i c services 
— hous ing,  water suppl ies 
—add i t iona l  requ i rements on local  

government p lanning processes

‘ ‘ W ith o u t  e ffe c tiv e  

lo c a l p a r t ic ip a t io n  

in  th e  d e c is io n ­

m a k in g  p ro c e s s , 
no  a m o u n t o f  ‘n a ­

t io n a l in t e r e s t 9 

ju s t if ic a t io n  is  l ik e ­

ly  to  o v e rco m e  

lo c a l o p p o s itio n . M



For  any par t icu lar act iv i ty  in the 
E E Z ,  one wou ld  have to evaluate each o f  
the poss ible ef fects l isted in Tab le  2 to 
ob ta in the cumu la t i ve  impact .  General l y ,  
the impact wi l l  be greater f rom EEZ  ac­
tivi t ies closer to the coastal  zone, when 
act i vi t i es o f  greater importance to the 
State are displaced, and when s igni f i cant ,  
yet uncompe.-.j i i ted, demands are placed 
on local  publ i c inf rast ructure due to in ­
creases in populat ion.  Perhaps, in the 
long run,  the economic benef i ts 
associated wi th a new E E Z  ac t i v i t y  cou ld  
par t ia l l y  or c/en tota l ly o f fse t  these 
social ,  i .e. n m-economic, costs. But this 
fai l s to address the importance o f  the 
non-economii aspects o f  local  dec i s ion­
mak ing ,  i . e. ,  he need for “ self- 
determinat ion.  "

A  commun i ty ,  or  State, wi l l  be the 
recipient o f  the costs and benef i t s ,  both 
economic  and non-economic, o f  deve lop­
ment in the E E Z  o f f  o f  i ts shores . 
W i t hou t  e ffec t i ve local par t ic ipat ion in 
the deci s ion-making process, no amount  
o f  “ nat iona l  interes t"  j u s t i f i ca t ion is 
l i ke l y  to overcome local oppos i t ion.  Nor 
wou ld  the best interest o f  the commun i ­
ty, State or  nat ion be served by the 
resul t ing delay  in the order l y deve lop­
ment o f  these resources due to the

forseeable pol i t ical  obstacles or, worse, 
protracted l i t igat ion. Thus,  a true 
Federal/State partnership in the dec i s ion­
mak ing process is clear ly necessary for 
the management o f  the l iving and  non l i v ­
ing resources in Ameri ca' s EEZ ,

The estab l i shment o f  a true 
Federal/State partnership, founded on 
cooperat ion and mutua l  benef i t ,  requires 
an equ i tab le  shar ing o f  both the benef its 
and costs der i ved from the deve lopment 
o f  E E Z  resources. The sharing o f  
benef i t s ,  inc lud ing revenues, f rom E EZ  
resource deve lopment is a na tu ra l  exten­
sion o f  shared decis ion-making. I t is both 
real is t ic and ju s t  to recognize the in­
terests o f  the federal government and the 
States in the E E Z  whi le bear ing in mind 
the poss ibl e ef fects o f  E E Z  development .



S E C T I O N  IV

RECENT DEVELOPMENTS IN INTERNATIONAL LAW AFFECTING 
THE ROLE OF STATES IN EEZ RESOURCE MANAGEMENT 

Prior to World War II:

I nternat iona l  ocean law has undergone 
s igni f i cant change in the past four  

decades. P r i o r  to Wor ld  W a r  I I  the 
ocean water s beyond a na t ion' s  terr i tor i al  
sea were near l y un ive r sa l l y  regarded as 
"h igh s e a s . "  Wi t h i n  these waters any na ­
tion was free to do whatever  it chose,  in ­
c luding navigate ,  f i sh, conduc t  research, 
dr i l l  for oi l .  per form mi l i t a ry  maneuvers 
or any o f  the other high seas f reedoms,  
unless it agreed otherwi se by in te rna­
tional agreement or  treaty. But in waters 
that were once pure high seas that are 
now EEZo , there has been a fundamenta l  
change.

Over lapping the last decade o f  this 
per iod the nat ions o f  the wor ld  
negotiated the Un ited Nat ions  Law o f  the 
Sea Convent ion (LOS Convent ion) , 
cu lminat ing in 130 nat ions s igning the 
treaty in 1982. The LOS Convent ion is 
the sole in te rna t iona l l y recognized text 
def in ing the legal parameters o f  exclus ive 
economic zones. A l t hough the United 
States announced that it wou ld  not sign 
the LOS Convent ion,  the Pres iden t ’s 
E E Z  Proc lamat ion conforms c lose ly to 
the LOS articles on exclus i ve economic 
zone s .14 In add i t ion ,  the Pres ident a n ­
nounced that the Un i ted States w j u l d  act 
in accordance wi th the p r o v i s i o n  o f  the 
LOS Convent ion re la t ing tu ‘ t radi t iona l  
uses o f  the oceans — such as naviga t ion 
and over f l i g h t . ” >5

1945-1983:

“ P r io r  to W o r ld  

W a r  I I  the o ce a n  

w a te rs  b e yo n d  a  

n a t io n 's  t e r r it o r ia l 

se a  w ere  n e a r ly  

u n iv e r s a lly  re g a rd ­

ed  a s ‘h ig h  s e a s . ’ 

B u t  in  w a te rs  th a t  

a re  n o w  E E Z s , 
th e re  h a s  been a  

fu n d a m e n ta l 

ch a n g e . ”

I n 1945 Pres ident T r uman  proc la imed 
U.S. j u r i sd i c t ion and cont ro l  over  the 

resources o f  the cont inenta l  she l f  
adjoining the Un i ted S ta te s .13 Other 
nat ions q u i c k l y  fo l lowed sui t ,  assert ing 
var ious fo rms o f  nat iona l  con t ro l  over 
ocean resources o f f  thei r coasts .  Mex ico,  
also in 1945, asserted s imi lar  j u r i sd i c t ion 
over its cont inen ta l  shel f .  A rgen t ina in 
1946, and Peru and Ch i l e  in 1947 
asserted ju r i sd i c t ion over not on ly  the sea 
bottom o f  the cont inen ta l  shel f ,  bu t  also 
the water above it. Hondu ras ,  in 1951, 
establ ished a 200-mile " r esour ce  
protection z o n e , "  the f i rst such zone that 
wou ld  later be referred to as an exc lus i ve 
economic zone. In the next 30 years over 
50 nat ions c l a imed vary ing degrees o f  
j ur i sd ic t iona l au thor i t y  over  ocean 
resources out to 200 m iL s  f rom their 
shores. As a resul t ,  (he in terna t iona l 
recogr. i t ion o f  the “ high-seas" charac te r 
in these 200-mile zones became less and 
less pronounced.

After the 1983 U.S. EEZ 
Proclamation:

T he E EZ  Proc lamat ion fundamen ta l l y  
al tered fhe legal charac ter  o f  the 200 

mi le zone a round the Un i ted States.
Pr ior  to the Proc lamat ion ,  the body  o f  
U .S.  law pertaining to this zone, whi le 
assert ing U.S. j u r i s d i c t ion in piecemeal 
fash ion over select resources ,  nonetheless 
con t inued to apply in the interna t iona l l y 
recognized regime o f  " h i g h  sea s . "  • ••

“ T h e  E E Z  P r o ­

c la m a tio n  fu n ­

d a m e n ta lly  a lte re d  

th e  le g a l c h a ra c te r  

o f  th e  2 0 0  m ile  

zo n e  a ro u n d  th e  

U n ite d  S ta te s .

-  13 -



“ U n le s s  a n o th e r  

c o u n try 's  re c o g n iZ ’ 

ed  r ig h ts  a re  im p ­

in g e d  u p o n , n o  

o th e r n a tio n  c a n  

q u e stio n  th e  

m a n a g e m e n t d e c i­

s io n s  o f  th e  U n ite d  

S ta te s  c o n c e rn in g  

it s  E E Z

re so u rc e s .
M

Although the pure concept o f  the "h igh 
seas"  was erodi i .g within 200 mi l e s  o f  
this coun t ry  and others, the s ta t us  o f  
ocean resources in this zone d id  not une- 
qu i vo cab ly  change from high seas 
resources to U.S. domest ic resources unti l  

•the U.S.  E E Z  Proclamat ion. A t  the same 
time, in accordance with inte rna t iona l 
taw, the high seas rights o f  non-resource 
related act ivi t ies ,  such as naviga t ion and 
over f l ight ,  among others, are express l y 
recognized and preserved in the Pres i ­
d en t ’s Proc lamat ion.

The Uni ted States now has sovereign 
r ights o'-er the l i ving and nonl iving 
resources wi thin its EEZ .  How to exer­
cise these rights is an internat ional ly 
recognized sovereign, i .e. domest ic,  q ue s ­
t ion.  Tha t  is, unless another count ry ’s 
recognized rights are impinged upon, r.o 
other nat ion can quest ion the manage­
ment decis ions o f  the United States con ­
cerning its E E Z  resources. In terms o f  
U .S .  federal law, this is a fundamenta l  
change wi th potent ia l ly profound 
domest i c consequences.

“ F o r  d e c a d e s  th e  

U .S . S u p re m e  

C o u rt  h a s  c o n ­

s is te n t ly  r u le d  th a t  

o n ly  th e  f e d e r a l 

g o v e rn m e n t 

p o sse sse d  f u l l  a n d  

p a ra m o u n t a u th o r i­

ty  to m a n a g e  th e  

n a t u r J  re s o u rc e s  

o u tsid e  th e  te r ­

r it o r ia l s e a . 

H o w e v e r , th e  le g a l 

b a s is  u p o n  w h ic h  

these  c a se s  r e s t  n o  

lo n g e r a p p lie s . ”

Supreme Court Rulings, International Law 
and EEZ Lesource Management

F or decades the U.S. Supreme Cou r t  
has cons is tent ly ruled that on l y  the 

federal government  possessed fu l l  and 
paramount  au thor i t y  to manage the 
na tu ra l  resources outs ide the te rr i tor i a l  
sea. In fact ,  unt i l  Congress passed the 
Submerged Lands  Ac t  in 1953, the Cou r t  
ruled that even wi th in the three mi l e 
"ma rg in a l  s ea "  the federal government  
had fu l l  and  paramount  natura l  resource 
m ingemen t  author i ty .  However ,  the legal 
br sis upon which these cases rest no 
longer appl ies.

In the l andma rk  case United States v. 
Califo rn ia|6, the cour t ruled aga inst  
C a l i fo r n i a ’s assert ion o f  ‘ ‘d om in i o n "  
over the submerged lands wi thin its three 
naut i ca l  mi l e zone o f  State ocean waters. 
The court  based its decision on the ra ­
t ionale that:

" B u t  whatever any nat ion does in 
the open sea, which de t ract s  from 
its common  usefulness to the 
nat ions ,  or which another nat ion 
may  charge detracts f rom it . is a 
ques t ion for cons iderat ion among 
nat ions j s  such, and not thei r 
separate governmental  u n i t s . " 1’

As a resul t ,  the Cou r t  ruled that because 
marine resource management could af fect  
internat iona l  relat ions, the "Federa l 
Government  rather than the state has 
paramount  rights in and power over that 
bel t , an incident to which is ful l  d om i ­
nion over the resources o f  the soil under  
that water a rea . ’ ’18

Thi s rat ionale is the basis for a series 
o f  Supreme Cour t  ru l ings that fol lowed. 
In 1950, in United States v. Louisiana , 19 
the Cour t rejected Lou i s i ana ’s c la im o f  
r ights over the resources in, and beyond , 
the three mi l e zone, hold ing that “ The 
ocean seaward o f  the [ three mile zone) is 
perhaps even more d irect l y related to the 
nat iona l  defense, the conduct  o f  foreign 
a f fa i r s ,  and wor ld  commerce than is the 
marginal  sea. Certa in l y  it is not less 
so."-0 The same year, in United States v. 
Texas, 31 the Court  also rejected Texas' 
c l a im to the resources in its three mile 
zone o f  ocean waters. Texas argued that 
because it was an independent Republ ic 
pr ior to admis s ion to the Union it thus 
held fu l l  author i t y  over  these resources. 
The Cour t ,  however ,  ruled that upon 
enter ing ihe Union Texas was placed on 
an “ equal  fo o t i ng "  wi th al l  other States.



ant1 ihat “ The United States then took 
her place as respects foreign commerce,  
the '■'•aging o f  war, the mak in g  o f  
treaties, defense o f  the shores ,  and the 
l ike. In external af fa i rs the Uni ted States 
became the sole and exc lus i ve  spokesman 
for the Na t i o n . ” "

Congress reacted to these Supreme 
Cour t  casei by passing the Submerged 
L and i  Act  o f  1 9 5 3 , signed into l aw by 
Pres ident Eisenhower,  that vested in the 
States t i t le to the seabed o f  thei r ocean 
waters. Later the same year Congress 
passed a companion act, the Oute r 
Cont inenta l  She l f  Lands A c t  (OCSLA).--1 
The OCSLA  provided that the waters 
above the cont inenta l  shel f  a rc  recognized 
as high seas:5. whi le establ i sh ing 
exclus ive federal j ur i sd i c t ion over the 
cont inenta l  shel f  seaward o f  the 
terr i tor ial  l imi t  o f  the States.

Nonetheless,  in 1969, in United 
States v. Maine,-6 13 At lan t i c  States 
chal lenged the federal gove rnmen t ’s 
paramount  rights over the submerged 
lands beyond State waters, c l a im ing that 
as successors to the Crown o f  Eng land 
(or Ho l land in the case o f  New York) 
they possessed fu l l  author i ty  over  the 
seabed beyond the three mi le State 
■vaters. The Supreme Cour t ,  re ject ing this 
i rgument , reaf f i rmed the ru l ings  Cali/or- 
■ia. Lousiana and Texas, and ruled that 
ne internat ional  character o f  these 
aters requi red the federal government  to 
•:am ful l  domin ion over the seabed o f  
-• cont inenta l  shel f  beyond the three 
le l ine.
The>e rul ings ,  both before and  af te r 

e Submerged Lands Act or  the OCSLA  
■re implemented,  were based on the 
preme Cour t ' s  determinat ion that the 
:an area beyond State terr i tory was 
ernat ional in character ,  and thus the 
nagem.nt o f  these resources cou ld  
:ct relat ions wi th foreign nat ions, 
ause the U.S. Cons t i tu t ion express l y 
its to the federal  government al l  
ers to conduc t  foreign a f fa i r s ,  the 
Js had no role to play m mar ine 
, rce management beyond their ocean 
r».-‘ This has changed.

A Sea Change with 
the EEZ Proclamation

W i th the E E Z  Proc lamat ion , 
resource management w i th in the 

E E Z  is no longer internat ional  in 
character ,  but rather is a purely domest i c 
matter .  The basis upon which the above 
Supreme Cou r t  cases rest no longer ap ­
pl ies. The E E Z  is no longer an ‘ ‘open 
sea .”  No other nat ion can charge that a 
resource management decis ion by the 
Un ited States detracts f rom the “ com ­
mon use fu lness”  o f  this zone. The 
resources o f  the U.S.  E E Z  are not to be 
managed for their internat ional  “ c om ­
mon use fu lness , ”  bu t  rather for  the 
usefulness o f  the Un ited States. Thu s ,  
domest i c management o f  U.S. E E Z  
resources has become a question fo r  con ­
s iderat ion by the “ separate governmenta l  
un i t s , ”  i.e. the federal government and  
the coastal  States. Thi s does not mean 
that the coastal  States au tomat i ca l ly  ac ­
qui red resource management au thor i t y  in 
the E E Z  wi th the issuance o f  the 
pres ident i al  E E Z  Proc lamat ion .  I t s imply  
means that no cons t i t ut ional  barr i er now 
exists to deny States their proper role in 
shar ing the responsibi l i t ies and benef i t s 
o f  resource-management au thor i ty  wi th 
the federa l  government .

Thus ,  to the extent that management 
o f  the resources o f  the U.S. E EZ  does 
not d irect l y af fect  the r ights o f  other n a ­
t ions, this management is now purely a 
domest i c ques t ion, a quest ion that can be 
answered only  wi th ful l  part ic ipat ion by 
both the coastal  States and the federal 
government .

“ W ith  th e  E E Z  

P ro c la m a t io n , the 

E E Z  is  no  lo n g e r 

a n  ‘o p en  se a . ’ T h e  

re s o u rc e s  o f  th e  

U .S . E E Z  a re  n o t 

to  be m a n a g e d  f o r  

th e ir  in te rn a t io n a l 

'co m m o n  

u s e fu ln e s s , ’ b u t 

r a th e r  f o r  th e  

u s e fu ln e s s  o f  th e  

U n ite d  S ta te s .

T h u s , d o m e s tic  

m a n a g e m e n t o f  

U .S . E E Z  

re s o u rc e s  h a s  

b e co m e  a  q u e s tio n  

f o r  c o n s id e ra t io n  

b y  th e  ‘s e p a ra te  

g o v e rn m e n ta l 

u n its , ’ i .e . the  

f e d e r a l g o v e rn m e n t 

a n d  th e  c o a s ta l 

S ta te s . ”



" T h e  o rd e r ly  

d e v e lo p m e n t o f  

E E Z  re s o u rc e s  

w o u ld  be im p o ss i­

b le  w ith o u t e ff i­

c ie n t  a c c e s s  to , 

a n d  in te rc o n n e c ­

t io n s  w ith , p o r t s , 
h a rb o rs , s  h o  re s id e  

s u p p o rt, p ro c e s s ­

in g  a n d  s to ra g e  

f a c i l it ie s , m a rk e ts , 
t ra n s p o rta t io n  

ro u te s  a n d  the  

c o u n tle s s  o th e r  

n e e d s th a t  a c c o m ­

p a n y  o ffsh o re  

d e v e lo p m e n t. ”

s F r T r n v  yw 4 ̂  JL X V-A 1. t f

THE OCEAN GOVERNANCE CHALLENGE

JURISDICTIONAL COMPLEXITIES

T he human side o f  the equat ion 
governing Amer i ca' s  ocean resources 

can be stated in f ive parts: local 
author i t ies .  State governments ,  the 
federal government ,  the private 
(commercia l ) sector, z r  ' tu.e general 
publ i c.  Local  author i t i es cont ro l  the 
locat ion and operat ions o f  faci l i t ies, such 
as ports and harbors.  State governments 
cont ro l  env i ronmenta l  aspects, such as air 
and water  qua l i ty ,  as wel l  as protect ion, 
conservat ion and deve lopment  o f  
resources in State ocean waters.  The 
federal government has au thor i t y  over 
the internat iona l  aspects o f  the E E Z .  
such as law enforcement and nat ional  
secur i ty,  as wel l  as. cu rren t ly ,  dominant  
au thor i t y  in the management  o f  the l iving 
and non l i v ing resources. The private 
sector is of ten the pr ime mover in 
o f f shore  deve lopment . What  does, or 
does not ,  happen o f f shore , and  at what 
pace, usua l l y  depends on market  
cond i t ions  and the ju dgmen t  o f  corporate 
of f ic i a l s .  And  f ina l l y,  the general publ i c 
has an impor tant  role in the 
decis ion-making process. Pub l i c  hearing 
are a legal requi rement in many 
resource-use decis ions, at both the federal 
and State levels.

Because the order l y deve lopment  o f  
E E Z  resources wou ld  be impossibl e 
w i thou t  ef f ic ient access to, and 
interconnect ions wi th, ports ,  harbors ,  
shores ide support ,  processing and storage 
faci l i t ies,  market s,  t ranspor tat ion routes 
and the count less other needs that 
accompany o f f shore  deve lopment ,  it is 
clear that al l  f ive parts o f  the ocean 
governance equat ion mus t  part ic ipate in 
the deci s ion-making process.

The ju r i sd i c t iona l  d iv is ion between 
levels of government — Three separate 

-.ds o f  ju r i sd i c t ion d iv .de the coastal  
ocean area — local and State 

g ernments general ly control  shorel ine 
use: in most cases State government has 
ju r i sd i c t ion in the bel t o f  ocean t rom the 
t idemark out to the three-mile l imi t ; and 
the federal government has genera! 
ju r i sd i c t ion from three out  to two hun­
dred mi le s .23 The prob lems thus created 
for the planning ar.d management o f  
these act ivi t ies are:

— most important  ocean activi t ies 
invol ve al l  three ju r i sd i c t ions ,  a 
ma jor  complexi ty ; and 
--the benef i t s and costs o f  ocean 
resource exploi tat ion frequent l y 
fal l on d i f f eren t ,  or mu l t ip le ,  
jur i sd ic t ions .

The ju r i sd i c t iona l  d i v i s ion in the 
management o f  d i f fe ren t  ocean 
resources/uses — Wi t h i n  the two 
o f f shore  ju r i sd i c t ions (federal and State), 
each resource/use is typi ca l l y  under the 
ju r i sd i c t ion o f  a d i f f eren t agency 
operat ing under a d i f fe ren t  legis lat ive 
f ramework .  For example ,  a speci f ic 
federal . gencv manages o f f shore  oi l 
deve lopment ,  whi le another  agency 
handles wa te r qua l i t y  and related 
matters .  The prob lems created by this 
single purpose approach include:

—d i f f i cu l t y  in advance p lanning for 
heavi l y used ocean areas;
— lack o f  ear ly ident i f icat ion and 
resolut ion o f  conf l ic t s among  users; 
— few opportuni t i es for  a ccom­
modat ing al ternat ive or competing 
uses; and
—d i f f i c u l t y  for general purpose 
local governments to relate to single 
purpose o f f shore  agencies.

-  16 -



Ocean Complexity

I n add i t ion to these human factors,  
the na ture o f  the ocean i tse l f  must  be 

cons idered.  The ocean's f l u i d  and 
dynam ic  propert ies mean that ef fects 
f rom act ivi t ies at one o f f shore  locat ion 
can spread q u ic k l y  to other locat ions, in­
c lud ing the shorel ine. Further ,  the com­
plex relat ionship o f  ocean and coastal  
ecosystems — between interdependent 
organisms and their habi ta t s and the 
larger dynam ic  env i ronment upon which 
they depend — together wi th our  in ­
complete knowledge o f  these systems, v i r ­
tua l l y  guarantees that any ocean deve lop­
ment act iv i ty  wi l l  p roduce unexpected e f ­
fects wel l  removed f rom the project  
i tsel f .  As a result ,  predi ct ing the impacts 
o f  an ocean use is except ional ly  d i f f i cu l t .  
The management problems that arise 
include:

— unin tend td ,  unforeseeab le  conse­
quences o f  ocean exploi tat ion; 
— uncer ta inty over  the fate and  e f ­
fects o f  discharges; and 
— uncer ta inty abou t  the geographic 
extent and  dura t ion o f  impacts .

Congress has wrest l ed w i th  the 
ju r i sd i c t iona l  and na tu ra l  complex i t i es o f  
ocean and coastal  resource governance.
In October  o f  1972, recogniz ing the fun­
damenta l  importance o f  the coastal  zone 
o f  the Un i ted States, the Congress 
enacted the Coasta l  Zone  Managemen t  
Act o f  1972 (CZMA) .  Th i s  legis lat ion 
author ized the coastal  States to develop 
and implement coastal  zone management 
programs for the shorel ines o f  the Uni ted 
States, inc lud ing the State ocean waters. 
Bui l ding on s igni f i cant coas ta l  manage ­
ment ef fo rt s a lready underway  in Ca l i fo r ­
nia, Oregon, De laware , Wash ing ton .  
Rhode I s l and . North Ca ro l in a ,  Mich igan,  
Wiscons in ,  and Minneso ta ,  most coastal

States took the federal  legis lat i ve 
chal l enge ser ious l y,  complet ing and o b ­
ta ining federal government  approva l o f  
their coastal  zone management programs. 
At  present, 29 States and terr i tor ies have 
federal l y approved programs,  cover ing 
more than 90?o o f  the U.S .  shorel ine.

A  ma jo r  ob jec t i ve  o f  these Stale, 
coastal  zone management  programs is to 
prov ide a coord inated deci s ion-making 
mechani sm to reconci le con f l i c t ing uses 
o f  the coasta l  zone. Congress intended 
that through this mechan i sm,  coastal  
areas and resources requ i r ing protect ion 
wou ld  receive that protect ion whi le 
water-dependent act i vi t i es that mus t  exist 
in the coastal  zone wou ld  receive pr ior i ty 
cons iderat ion. A t  the same t ime, the 
mechani sm fosters pub l i c  par t ic ipat ion 
and st reaml ines the deci s ion process.

Cent ra l  to the ent i re process is the re­
qu i rement o f  “ cons i s t ency"  w i th  a 
federa l l y approved State coasta l  zone 
management program.  Genera l l y ,  any 
federa l  agency, or any person operat ing 
under  a federal permi t or  l icense, that 
conduc ts  an ac t i v i t y  that a f fec t s  a State's 
coastal  zone mus t  do  so in a manner

“ T h e  o c e a n 's  f lu id  

a n d  d y n a m ic  p r o ­

p e r t ie s  m e an  th a t  

e ffe c ts  f r o m  a c ­

t iv it ie s  a t  o n e  o ff­

s h o re  lo c a t io n  cu n  

s p re a d  q u ic k ly  to  

o th e r  lo c a t io n s , in ­

c lu d in g  th e  

s h o re lin e . ”

-  17 —
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consistent wi th a State's approved 
management plan. Whi l e the C Z M A  has 
only been in ef fect for 15 years, it is 
general ly accepted that State coastal  zone 
management programs are per forming 
rather wel l  and program improvements 
are occurr ing on a regular basis.-9

The coastal  zone management process 
has been very ef fect i ve in reconci l i ng the 
mul t iple interests associated wi th most 
coastal  uses. Yet f rom the coastal  State 
perspect ive, even beyond recent e f fo r t s  to 
reduce or terminate federal coastal  zone 
management fund ing assistance, there are 
some ser ious shor tcomings wi th the 
present system, especial ly when viewed 
against the new chal lenges posed by 
Amer i ca ’s new Exclus i ve Economic  Zone.

Up to 1982, tensions between the 
coastal  States and the federal government  
had largely focused on o f fshore  oi l .  The

prospect o f  ocean incinerat ion o f  to*, 
wastes, 5eaoed disposa l  o f  
decommiss ioned nuclear submarines,  
plans for ocean mining have aUo 
provoked add i t iona l coastal  State 
concern. In each o f  these instance-., ;! 
concern is fueled by two factors: i ) 
uncer ta inty as to the ef fects o f  the 
proposed a c t i . i t y  on the mar ine and 
coast."., env i ronments ,  ar.d 2> the feel: 
o f  cou j ta i  States and communi t i e s the 
they lacked the legal author i ty needed 
part icipate in the fo rma l decis ion-mak 
processes. In l ight o f  increasing pressu 
to develop and use the resources o f  :h 
E E Z ,  the coastal  States v iew these 
concerns as harbingers o f  potent ial  
conf l ic t  unless some impor tant  change 
are made in present ocean governance 
arrangements .



c r r x r o . V  v iJ L .’O  1 1 U L 1  ft
FORGING THE PARTNERSHIP

T he geographic range o f  State and 
nat ional  interests in the oceans bears 

relat ively l i tt le resemblance to the extent 
o f  formal State and federa l  j u r i sd i c t ion.  
Strong nat ional  interests (e.g. , secur i ty 
and interstate commerce) exist 
throughout the entire ocean area. 
Simi lar ly ,  as discussed in the previous 
section, st rong State-local interests exist 
wel l beyond the l imi t  o f  State waters.  In 
State ocean waters, the State government  
has ju r i sd i c t ion and ownersh ip o f  
resources; hence State agencies have been 
delegated management au t ho r i t y  over 
those resources. This au thor i t y ,  however 
must be carr ied out in manner  that 
acknowledges and protects co-existing na­
t ional interests in these same waters. 
Simi lar ly ,  federal agencies that are 
delegated author i t y  to manage resources 
in the EEZ ,  must ,  we bel ieve, take ac­
count o f  State and local  interests that ,  in 
many cases, co-exist w i th  na t iona l in ­
terests beyond the three-mile l imi t .  There 
is nothing in the concept o f  legal 
j ur i sd ic t ion over resources in a given area 
that leads to the non-recogni t ion o f  va l i d 
“ ou t s ide” interests that a l so exist in the 
management o f  those resources.

It is impl ici t ,  therefore, that a set o f  
dut ies and responsibi l i t ies accompanies 
the benef i ts o f  ownership and exp lo i ta ­
t ion o f  publ ic l y  held ocean resources.
One important element o f  the govern­
mental presence in the oceans,  therefore, 
is made up o f  both the management  o f  
the benefi ts that How f rom sovereign 
rights and the d ischarge o f  the dut ies and 
responsibi l i t ies associated w i th the exer­
cise o f  those rights.

>n .he Exc lus ive  Econom ic  Zone ,  
three di f ferent dut ies fa l l  to federal 
resource managers:

Dut ies to the Nation: inc ludes max ­
imiz ing the f inancial  benef i t s that How 
from cont rol  o f  the resources, whi le 
min imiz ing the impac ts f rom such ex­
ploi tat ion to other ocean users, resources 
and the env i ronment .

Dut ies to the interna t iona l c ommun i ­
ty: ma inta in ing nav igat iona l  and other
high seas freedoms for  the wor ld  
commun i ty  in compl iance wi th 
interna t iona l law. A l s o ,  a d u t y  exists to 
prevent po l l u t ion in the U.S.  E E Z  from 
spi l l ing over  to the high seas or into the 
EEZ s  o f  ad jacen t nat ions .

Dut ie s to adjacent  coasta l  States: to 
prevent , reduce or  compensate  for 
pol l ut ion and  other ef fects shown in 
Table  2 that a f fec t resources under  State 
ownership or  cont ro l .

A  s im i l ar  set o f  dut ies fa l l s  on the 
coastal  State ocean resource manager ,  
inc luding:

Dut ies on beha l f  o f  the State's 
ci t izens: to max imize  earnings whi l e 
min imiz ing env i ronmenta l  impacts .

Dut i es to the Nat ion:  Prevent ion o f  
pol l ut ion enter ing the E EZ ;  protect ion o f  
endangered species and  mar ine mammals ;  
faci l i ta t ion o f  interstate commerce and 
safe nav igat ion,  act ing cons i stent wi th 
na t iona l secur i ty interests.

“ T h e re  is  n o th in g  

in  th e  co n ce p t o f  

le g a l ju r is d ic t io n  

o v e r  re s o u rc e s  in  a  

g iv e n  a re a  th a t  

le a d s  to  the non- 

re c o g n it io n  o f  

v a lid  ‘o u ts id e  ’ in ­

te re s ts  th a t a lso  

e x is t  in  the 

m a n a g e m e n t o f  

th o se  r e s o u r c e s ."



‘7 /7  th e  p a s t , th e  

in te re s ts  o f  th e  

S ta te s  a n d  lo c a l 

c o m m u n itie s  h a v e  

u s u a lly  b een  p r o ­

je c t e d  f r o m  th e  

s h o re  la n d  s e a w a rd . 
A  m o re  

a p p ro p r ia te  

a p p ro a c h  is  to  

s t a r t  f r o m  th e  

lo c a t io n  o f  th e  

a c t iv it ie s  in  th e  

E E Z  a n d  p r o je c t  

th e  e ffe c ts  a n d  im ­

p a c ts  s h o re w a rd . ”

Dut ies to the coastal  local govern- 
ments: Prevent ion o f  air and water 
pol l ut ion that wou ld  af fect  them, 
assistance in deal ing with planning and 
socio-economic impacts.

O f  course, federal and 5tate resource 
management agencies operate under the 
terms o f  ocean resources management 
law. However ,  two add i t iona l  norms 
gen . ra l l y  guide publ i c decis ion-makers: 
agency pol i cy and publ i c dut i es .  But. 
on ly  a port ion o f  these are ever fo rma l l y  
wr i t ten into law.

The law: a f ramework o f  procedures 
and processes du ly  adopted by a 
legis lat ive body guid ing decis ion-making 
in a given area, not necessarny 
predetermining every outcome, usual ly  
not exhaust ive,  usual ly  not e l imina t ing al l  
d iscret ion in decis ion-making.

Agency pol icy: the object i ves that a 
par t i cu lar governmenta l  agency wishes to 
achieve dur ing its tenure, work ing wi thin 
the broad l imits establ i shed by the law. 
Usua l l y  not so comprehensi ve or al l in ­
c lus ive as to e l iminate discret ion in dea l ­
ing wi th matters not di rect l y in conf l i ct  
wi th agency object i ves .

Pub l i c  dut ies: an inherent pai'. o f  
the execut ion o f  publ i c tasks, related to 
norms o f  fairness and jus t i ce,  that f low 
f rom cons iderat ions o f  equi ty .  On a par 
wi th the law, somet imes spel led out in 
the law, somet imes not.

M uch  o f  the d i f f i c u l t y  associated w;:n 
the operat ion o f  the present OC5 oi l  and 
gas leasing program,  for example,  centers 
a round the d i f f eren t weights that var ious 
interests tend to give to these three 
norms.

In the past, the interests i f  the State- 
and local communi t i e s  -y  -* •• • !
projected f rom the shor e l in e  -eaward, 
and terminated a rbi t rar i ly  at the 
boundar y  o f  State ocean waters. A mere 
appropr iate approach,  however, is to 
s t an  f rom the locat ion o f  the act iv i t ies in 
the E E Z  and project the ef fects and 
impac ts shoreward to the State coastal  
zone and shoreiands.  This lends a more 
accurate view o f  the range and exient c f  
the State interests that need to be 
protected in State-Federal arrangements 
governing the E EZ .

Fur thermore , the concept o f  "shore- 
l i n k e d "  impacts o f  ocean deve lopment Is 
usefu l  in gauging the roles o f  the 5:a:e 
and federal governments in ocean 
deve lopment .  Long-term commi tments 
for  the exclus i ve use o f  ocean space, and 
the resul tant long-term commi tment  o f  
the shoreside suppor t faci l i t ies, require 
the concur rent approva l o f  both the 
federal  government and the invol ved 
coastal  States. The C ' j owater Ports Act 
and the Ocean Therma l  Energy Ac t set a 
precedent for shared decis ion-making :n 
the case o f  ocean deve lopments o f  this 
type.
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An  eff i c i ent E E Z  management  process 
wi l l  a lso have to address the uncer ta inty 
due to the complexi ty  o f  ocean processes. 
Given our  incompiete unders tanding o f  
ocean dynamics ,  accurate predi ct ions o f  
ef fects o f  a given ocean ac t i v i t y  are 
usua l ly not possible.  Nonetheless ,  new 
ocean deve lopments w i l l  not be held back 
unt i l  ai l  o f  the necessary knowledge 
about ocean processes is known.  Imp ro v ­
ed ways are clear ly needed to deal  wi th 
these uncertaint ies .

To minimize  uncer ta inty,  
operat ional ly-l inked mon i to r ing programs 
should be used. P r io r  to the start-up o f  a 
new ocean act i v i ty ,  basel ine studies 
should be per formed.  Then,  agreement 
should be reached among  the potent i a l ly 
af fected interests, on levels (thresholds) 
o f  key parameters that , i f  “ached, wou ld  
trigger pre-agreed changes in the

operat ion o f  the act i vi ty (or fu l l  
shut-down, in the worst case si tuat ion). 
Too of ten there is no manda ted 
connect ion between mon i to r ing and the 
operat ion o f  the program. Operat iona l 
rules and procedures are estab l i shed at 
the onset o f  a new ocean program,  based 
on the best in format ion ava i l ab le  at that 
t ime. The tendency is for these 
procedures to remain f ixed th roughout  
the operat ion despi te the fact that a 
proper ly designed mon i tor ing ef fo rt  cou id  
be prov id ing highly relevant and use fu l  
in fo rmat ion to the ongoing program.

In some ocean s i tuat ions ,  we know 
too l i t t le to design an 
operat ional l y-l inked mon i to r ing program. 
I f  the gaps in our  unders tand ing are o f  
that magn i tude,  an even more 
conservat ive approach shou ld  be adopted 
(e.g. , a scaled-down project) unt i l  the 
needed bas i c research has been completed 
and a proper moni tor ing program can be 
des igned. Too  li tt le ef for t has been put 
into this aspect o f  the ocean management 
prob lem.  The result has been 
unp ro f i t ab le  debates over the l i kel y 
consequences o f  a proposed ocean 
deve lopment  act i vi ty and f inal  decis ions 
that are of ten largely pol i t ical  rather than 
technical  in nature. Even our  cur rent 
unders tand ing o f  ocean science shou ld  
permit  us t c  do  better than that .
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“ W h e th e r th e  

w o rd s  a re  ‘co n ­

s u lta t io n , ’ jo in t  

p a r t ic ip a t io n , ’ o r  

‘c o n c u r re n t  

a u th o r ity , ’ the  

m e ssa g e  is  the  

sa m e  — the  p ro ­

c e s s  o f  m a n a g in g  

A m e r ic a 's  E E Z  

re s o u rc e s  m u st in ­

vo lve  a l l  w ho  a re  

a f fe c te d ."

“ O u r  g o a l is  to  

e s ta b lis h  a n  e ffe c ­

t iv e , jo in t  p a r ­

t ic ip a to ry  p ro c e s s  

w ith  th e  fe d e r a l 

g o v e rn m e n t th a t  

re c o g n iz e s  the 

le g it im a te  in te re s ts  

o f  th e  c o a s ta l 

S ta te s  a n d  th e ir  

c it iz e n s , a n d  b e s t 

s e rv e s  th e  in te re s ts  

o f  th e  N a t io n . ”

S F f T T A V  V J !T it

CONCLUSION

W hether the words  are 
" con s u l t a t i o n , ”  " j o i n t  
P' . t i c ipa t ion , "  or  

"concur ren t  a u tho r i t y . ”  the message is 
the same — the process o f  managing 
Ame r i c a ’s E E Z  resources must  invol ve all 
who are af fected.

The coastal  cone wi l l  cont inue to be 
’ home”  for land-based faci l i t ies — ports, 
piers, warehouses ,  docks ,  and processing 
plants — so integral to E E Z  activi t ies.
A s  these act iv i t ies expand and intensi fy 
in the fu tu re ,  the need for  coastal  
support  faci l i t ies wi l l  a lso increase and 
wi th it, the g rowth o f  associated and 
necessary local " i n f r a s t r u c t u r e ’— roads 
and  related munic ipa l  and county  
services.  The cons truct ion and operat ion 
o f  these faci l i t ies and  urban 
in f ra s t ruc tu re  wi l l  place f inancial ,  social 
and  env i ronmenta l  demands on coastal  
governments and their ci t i zens. Likewise, 
the envi ronmenta l  impac ts  o f f shore  from 
ocean resource deve lopment  are o f  direct 
interest and concern to the ci t i zens o f  the 
coasta l  States. These c i t i zens therefore 
mus t  be part o f  the E E Z  resource 
management  process.

There is some s ta tutory  precedence 
fo r  invo l v ing coastal  States in ocean 
resource management .  For example, 
consu l ta t ion  au thor i t y  is ava i l ab le  to 
coasta l  State governors and local 
governments  under the Oute r  Cont inental  
She l f  Lands  Act .  A  jo in t  part ic ipat ion 
mechan i sm is ava i l ab le  under  the 
Fisher ies Conservat ion and Management 
Ac t ,  where the federal government ,  
coasta l  States, commerc ia l  and 
recreat iona l  f i shing interests are al l 
invo l ved .  Coastal  State concurrent 
a u tho r i t y  is avai l ab le under  the 
Deepwater  Ports Act ,  But a l l  too of ten 
the degree o f  invo l vement o f  coastal  
State governments in the E E Z  resource 
dec i s ion-making process does not match 
the impacts o f  the E E Z  resource act i vi ty 
on the coastai  States.

O u r  proc lamat ion,  assert ing the rights 
and respons ib i l i t i es pertaining to the pro­
tect ion. conservat ion and deve lopment o f  
resources o f  the Uni ted States Exc lus i ve 
Econom ic  Zone , and the accompanv ing 
pol icy s tatement speak to this process 
and par tnership.  The coastal  States' P r o ­
c lamat i on does not, however ,  cal l  for  an 
extens ion o f  State boundar ies ,  or more 
water or  submerged land " own e r sm p . ” 
An extens ion o f  the State .aters 
b ounda r y  to 12 miles, w ,!e it mav have 
speci f ic benef i t s ,  wou ld  not address the 
larger i ssue o f  e ffec t i ve l y managing this 
vast interdependent  ecological system.

Rather ,  our  goal is to establ i sh an 
e f fect i ve ,  jo in t  par t i c ipatory process wi th 
the federa l  government that recognizes 
the leg i t imate  interests o f  the coastal  
States and  their ci t izens, and best serves 
the interests o f  the Nat ion.  The elements 
o f  this jo i n t  par t ic ipatory process 
include: an equi table  di v i s ion o f  E E Z  
resource deve lopment  costs and b e n e f i t ,  
ful l  recogni t ion o f  the duty  to fu tu re  
generat ions , the need for ocean research



and env ironmenta l protect ion, and  shared 
decis ion-making for al l ocean act i v i t i es 
a ffect ing the interests o f  the ci t i zens o f  
coastal  States. These elements w i l l  be our  
guide as we act i ve l y seek to improve the 
exist ing piecemeal ,  and al l  too o f ten con ­
frontat iona l .  approach to EEZ  resource 
management .  An effect i ve in te rgovern­
mental  process must ,  and can be a ch i e v ­
ed i f  this nat ion is :o reap the ful l  
benef i t  o f  its E EZ  resources.

The coasta l  States have a lready been 
act ive in pursu ing this E E Z  partnership 
wi th the federal  government th rough p ro ­

posed EE.'’ hard mineral  mining legis la­
t ion and nat iona l  oi l  spi l l  l iabi l i ty and 
compensat ion legis lat ion. Other proposals 
being cons idered include: complet ion of 
comprehensi ve State Coastal  Zone 
Management  programs for the terr i torial 
sea, coord ina t ion o f  State ocean manage­
ment agencies and pol icies, greater ocean 
awareness through Coastweeks and other 
pub l i c educa t ion programs , examinat ion 
o f  an equ i tab le E E Z  revenue sharing for­
mula ,  deve lopment  o f  legal agreements 
between the coastal  States and the federal 
government  regarding the exchange of 
ocean research data  and informat ion, 
s t rengthening o f  State concurrence 
au thor i t y  over federa l  ocean activi t ies 
having direct  ef fects on coastal  States, 
and enac tment  o f  legis lat ion establ ishing 
a na t iona l ocean pol i cy commiss ion.

The coastal  States are commi t ted to 
tak ing their r i gh t fu l  place as fu l l  partners 
wi th the federal  government  in managing 
the resources o f  the U.S. E E Z .  Together, 
ou r  nat ion w i l l  move fo rward to meet the 
chal lenges and deve lop the potential  o f  
i ts ocean heritage.

“ A n  e ffe c tiv e  in ­

te rg o v e rn m e n ta l 

p ro c e s s  m u st, a n d  

c a n  be a c h ie v e d  i f  

th is  n a tio n  is  to  

re a p  th e  f u ll 

b e n e fit  o f  it s  E E Z  

re s o u rc e s . ”
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in a State's eoa i ta l  zone, and ae:iv:ce> mat  are federal ly '.:cen-cJ or permit ted ’.hat direct ly a f fec t a State's .  ..-..j, 
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27. Note that F lo r ida  and Texas have federa l l y recognized boundar ies  in their G u l f  o f  Mexico waters out to 3 marine 
leagues, or rougn ly  10 miles.

28. Id.
29. “ A review conduc ted by N O A A ’s Of f i c e  o f  Ocean and Coas ta l  Resource Management (OCRN1) o f  Federal c o n ­

sis tency act ions dur ing 1982 indicated that the states reviewed approx imate l y  300 direct Federal  act ivi t ies under  Sec­
tion 307(c) ( I)  wi th non-concurrences in abou t 3 percent o f  the cases. Approx imate l y  7500 Federa l ly  l icensed and 
permit ted act i vi t i es were reviewed under  Sect ion 307(c)(3)(A) and the states objected in abou t  2 percent o f  the cases. 
Approx imate l y  500 Federa l ly  l icensed act ivi t ies descr ibed in detai l  in OCS plans under Sect ion 307(c)(3)(B) were 
reviewed by the states wi th nonconcurrences in abou t  0.5 percent o f  the cases. Final ly ,  the states reviewed approx­
imate ly 600 Federa l  assistance proposals to state and local governments under  Section 307(d) and objected in about 
0.5 percent o f  the cases. These numbers  are approx imate  since precise data was unavai lab le in a few cases: but  thev 
also ref lect a t remendous level o f  success under  exi st ing mechani sms.

" t h e  l i t igat ion hi story o f  the cons i stency provi s ions provides fur ther evidence that the Federal  consistency system 
works.  NOA .A ’s research indicates that in the twelve years since the passage o f  the C Z M A  23 lawsui ts have been 
brought against Federa l  agencies on consistency grounds .  O f  these, 9 o f  the cases invol ved OCS leasing, 2 invol ved 
f i shery management plans.  5 invol ved act ivi t ies on Federa l  enclaves w i th in  the coastal  zone, and 7 invol ved act ivi t ies, 
inc lud ing permits located wi thin the coastal  zone .”  C Z M  Federal  Cons is tency , H.R .  Rep. No. 98-52, 98th Cong . 2d 
Sess. . 59, March 27 and lune 26, 1984.



A P P E N D I X  A

History of the 
Coastal States Organization’s 

Exclusive Economic Zone Project

The two >ear course or' the work . commencing in Janua ry  1985. can be d i v ided into six -cements:

January to May  1985 — Preparat ion o f  a d r a f t  report for use at the E EZ  Symposium
The 300-pace report inc luded a descr ipt ion o f  current and projected E EZ  ac:i'.; i ies. a J i s c u " . . n  •: .-a

State interests in the E E Z ,  an analysis o f  ihe fu ndamen ta l  p roblems o f  ocean resources manager:' . :"' . .:~c 
men: o f  the present ly ava i l ab le  legal tools for protect ing coastal  State interests.

June 24 to 26. 1985 — The CSO-Sponsored E E Z  Sympos ium .  Orcas  I s l and . Washington.
The Sympos ium invol ved about  60 par t i c ipan ts representing a range o f  ocean users, levels of g c ■ e r r .m . r : .  _r-.c 

academic  special t ies. The meeting focused on the signi f i cance o f  the E EZ  proc lamat ion,  resource- a n d  u>e- vt me 
E E Z .  current ca d  emerging problems in the managemen t  o f  ocean resources, present tensions be tween S : c e  and 
federal  levels o f  government ,  and options ‘‘or  improved  management .

Jul y to Augu s t  1985 — Formu la t ion o f  a Set o f  E E Z  Pol icy Opt ions  for  the Coastal States
Fi ve  sets o f  opt ions were formulated: s t rengthening the fundamen ta l s  o f  the exist ing CZM system; strengthening 

the f inanc ia l  base o f  State coastal  programs; improv ing  the ef fect i veness o f  Federal-State working reiat ior.s: char.gin., 
the bas i c g round rules th rough legislative amendment ;  and deve loping an enhanced ocean educat ion, awareness ,  an.d 
p lanning e f fo r t .  These were compl ied in a repor t prepared for a CSO meet ing in Bar Harbor. Ma ine ,  in Aucu s t  
I9S5.

September  to December  1985 — Cons iderat ion o f  a Tentat ive  CSO Plan o f  Act ion Based on the Pol icy Opt ions 
Di scussed at the Bar Ha rbo r  Meet ing.

The tentat ive plan inc luded general re commendat ions  in four  areas: st rengthening o f  the exist ing C Z M  pro gram: 
deve loping an ocean awareness program; l eg is la t i ve act ion to better def ine the coastal  State role in. m a j o r  EEZ  
deve lopment  act ivi t ies: and seeking support for a legis lat ively-created na t iona l ocean pol icy commiss ion .

Mar ch  to Augu s t  1986 — Development o f  a Mod i f i e d  Approach:  Emphas i s  to be on a Proc lamat ion of States' 
Rights and Respons ibi l i t i es in the E EZ  and an Accompany in g  Pol icy Sta tement .

Based on d iscuss ions at CSO meetings in Co rpu s  Cr is t i ,  Texas (December 1985). Washington. D .C .  (January 
1986), and Seatt le, Wash ing ton ,  (March 1986), a coasta l  State proc lamat ion and a support ing policy statement sere 
prepared as the more appropr ia te  way o f  express ing the present pol i cy posi t ions o f  the coastal States w i th  recard to 
the EEZ .

September to December  1986 — Complet ion o f  a F ina l  Report .  Inc lud ing Final  Versions o f the Proposed Coastal
State Proc lamat ion and the Accompany ing E E Z  Pol i cy Statement .

Preparat ion o f  the present report and submi s s ion  to the annual  meet ing o f  the CSO membership in F lo r ida  in 
December 1986.

Much  o f  the work  o f  the study was accompl i shed in a series o f  meet ings between the Consu l tan t . the E EZ  Steer­
ing Commi t tee ,  and the Execu t i ve  Commi ttee o f  CSO .  These meet ings were held every two to three m o r u r  - d u r r :  
the course o f  1985 and 1986.

The Consu l tan t ' s  'ma l  report was submi tted to CSO in late October  1986. A f t e r  considerat ion ov he Steering 
and Execu t i ve Commi t tees ,  the report was presented to the CSO Govern ing Board dur ing its annual  mee t ing in 
December .

December  1986 — Apr i l  1987 — Adopt ion o f  F ina l  Report .
The Proc lamat i on and Pol icy  Statement, as rev i sed , were adopted by the CSO Governing Board at the Imh An­

nua! CSO meet ing, wi th the understanding that the Execut ive  Commi t tee  give f inal approval  on the nalar .ee o' the 
report at its Ma rc h  I9S7 meet ing. The CSO Execu t i ve  Commi t tee  approved the lu l l  f inal report, g i vmg ui-.-ct.ou v  
its pub l i cat ion by ear ly  Apr i l  1987.

-  26 —



A P P E N D I X  B

CSO EEZ STEERING COMMITTEE
Arthur J. Rocq ue ,  Jr.

Ch a i rm an
Connec t i cu t

Richard F . Delaney 
Mas sa chu se t t s

Rober t  G ro gan  
A l a s k a

John H un t e r  
C a l i f o r n i a

Rod M a c k  
Wa sh i n g ton

J im Ro s s  
O r e gon

Mu r r a y  T ow i l l  
H aw a i i

EEZ  Steering Comm i t t e e  S ta f f

R. Gary  M ag n u s o n  
D i r e c to r

David C .  S lade 
Coun s e l

Catherine B. Nash 
Assistant to th e  Director



“ A s  g e n e r a l p u r ­

po se g o v e rn m e n ts  

w ith e x is t in g  

re so u rc e  m a n a g e ­

m ent c o m p e te n c e , 
the c o a s ta l S ta te s  

a re  d ir e c t ly  

re sp o n s ib le  f o r  a c ­

tin g  on b e h a lf  o f  

the o cean  in t e r e s t s  

o f  th e ir  c i t iz e n s , 
a n d  the c it iz e n s  o f  

the c o u n try  a s  a  

w h o le .”

POLICY STATEMENT 
OF THE COASTAL STATES

1 he U.S. Exclusive Economic  Zone  
was establ ished in 1983. W i t h  this 

act ion the Uni ted States acqu i red 
internat iona l ly recognized " so ve r e i gn  
rights for  the purpose of exp lo r ing ,  
exploi t ing,  conserving and n a n a g i n g  
'■atural resources, both l iving and  
nonl iv ing,  o f  the seabed and s u b s o i l  and 
the super jacent waters.”  The E x c l u s i v e  
Economic  Zone (EEZ) extends 200 
naut ica l  mi les seaward of the N a t i o n ’s 
coasts ,  br inging an area more th an  one 
and a ha l f  t imes larger than the l a n d  
mass o f  the Uni ted States under  exc lus i v e  
U.S. resource management a u t ho r i t y .

Vast reserves o f  known resources ,  and 
the promise o f  tremendous reserves yet to 
be d iscovered,  exist within the E E Z .  A l l  
Amer i cans  stand to benefit f rom the 
proper management o f  these ma r in e  
resources. Ea r l y  national at tent ion shou ld  
be given to the creation o f  an 
appropr iate  management regime fo r  this 
impor tan t  new ocean area. There a re  
exist ing regulatory regimes that m an a g e  
oi l ,  gas , and f ishery resources. Howe v e r ,  
fu l l  economic  and social benefits o f  o ther  
E E Z  resources wi l l  be realized on ly  i f  an 
order l y  and stable regulatory f r am ewo r k  
is in place — one in which nil a f f e c t e d  
part ies are ef fect i ve ly represented in the 
deci s ion-making procer, j

Inte rna t iona l l aw : '.cognizes a 
200-mile zone (the EEZ) within wh i ch  
coastal  nat ions have sovereign and 
exclus i ve r ights over l iving and non l i v in g  
resources. Explorat ion and exp lo i t at ion 
o f  these resources are thus separate a n d  
d is t inct  f rom other ocean uses, such as 
naviga t ion and overf l ight ,  within 
internat iona l  jur i sd i c t ion.  Resource 
management  in the U.S. EEZ is now  a 
domest ic issue. A s such, it is the jo in t  
concern o f  the coastal  State and federa l  
governments .  Therefore,  the legi t imate 
roles o f  the federal and State 
governments in the management o f  these  
resources mus i  now be re examined.

Given their proximity to, and re l i ance 
on, the sea. and the extent that 
deve lopment  o f  these marine resources 
wi l l  a f f ec t  their economy and 
env i ronment ,  the coastal  States have 
direct  and inherent

interests pertaining to the protection, 
conservat ion and development o f  the l i v ­
ing and nonl i ving resources of the E E Z .
It is nei ther feasible nor desirable fo r  the 
nat ional government to attempt to r ep re ­
sent al l  o f  the publ i c interests in ocean 
act ivi t ies beyond the territorial sea. As 
general purpose governments with ex­
ist ing resource management competence, 
the coastal  States are direct ly respons ib le 
for act ing on beha l f  o f  the ocean i n ­
terests o f  their ci t i zens, and the ci t i zens 
o f  the count ry  as a whole. The present 
s tatutor i ly created d i v id ing line between 
State and federal j ur i sdi ct ion in the 
ocean — the seaward l imi t  o f  the ter­
r i tor ia l  sea — measures only the cur rent 
d i v i^on in the management authori ty 
over .he ocean resources. The coastal 
States ’ interests, rights and respon­
sibi l i t ies extend wel l beyond this 
s tatu to r i ly  created, yet arbi t rary, l imit .

Because the marine, coastal and te r­
restr ial  env ironments are one interdepen­
dent ecologi ca l  system, ihe EEZ  resource 
management regime mus t  be an in­
tegrated one. Ocean management is a 
logi ca l  extension o f  coastal  management, 
fo rming a uni f ied whole.  The manage­
ment regime mus t  have the capacity to 
account for the use and development o f  
va r ious  resources. The single-purpose ap­
proach to ocean management now in use 
has generated conf l i cts rather than resol v­
ing them, and wi l l  become increasingly 
inef fect i ve in hand l ing mul t iple uses in 
the E EZ .



The divers i ty o f  the resources o f  the 
E EZ  and their vi tal impo r tance  to pre­
sent and future generat ions  o f  Amer i cans 
requires that careful a t t en t ion be paid to 
maintaining a proper ba l an ce  between 
protect ion, conservat ion a n d  deve lopment 
in the EEZ .  A  pr imary goa l  o f  E E Z  
resource management s h o u l d  be to ma in ­
tain the health and v i a b i l i t y  o f  the ocean 
ecosystems in ord : r  to ensu re  susta ined 
long-term benefits to the people o f  the 
Nat ion.

The extension o f  so vere ign r ights over 
the resources o f  the E E Z  carr ies wi th it a 
publ i c trust duty  to cons e rv e  and ensure 
the avai lab i l i ty o f  these resources for pre­
sent and future genera t ions .  Since the 
ci t izens o f  the coastal S ta t es  wi l l  be 
d irect l y affected by the d i scha rge o f  this 
du ty  (or a fai lure to do  so) ,  coastal  State 
governments have a spec ia l  respons ib i l i t y 
to ensure that this du t y  is fu l l y  incor ­
porated into EEZ  managemen t  decis ions.

Because o f  this re spons ib i l i t y ,  there 
must  be shared dec i s ion-making w i th  the 
federal government on a l l  ocean act ivi t ies 
a ffect ing the interests o f  c i t i zens o f  
coastal  States. Long-term commi tmen ts  
o f  f ixed ocean and shores ide  space and 
potent ia l  long-term impac t s  to coastal  
and ocean resources o f ten requ i re  the 
mutua l  consent o f  the fe der a l  government 
and the affected coastal  S ta te  
governments .

Coastal  States also ha ve  a respon­
sib i l i ty to assure that S ta te  and  local par ­
t icipants in any ocean a c t i v i t y  receive an 
equ i table share or' respons ib i l i t y ,  better 
advance informat ion on v a l u e  and 
d i s t r ibut ion o f  ocean re sources  must be 
in the State government ' s h and s  before 
decis ions are made. Thi s w i l l  ensure that 
the publ i c receives a fair re tu rn  for the 
use or sale o f  their resources .

The establ i shment o f  the U.S.  E EZ  
br ings great new opportuni t i es  and 
chal l enges to the coastal  States .  The 
coastal  States have a legi t imate  r ight in 
the management o f  the resources o f  the 
E E Z  in concert with the federa l  govern­
ment . Certa in fundamenta l  pr inc iples 
have gu ided the coastal  States in arr iv ing 
at thei r Proc lamat ion o f  r i gh t s  and 
respons ib i l i t i es pertaining to the manage­
ment o f  the resources w i th in the EEZ .  
These principles include: shared deci s ion­
mak ing on al l  ocean act iv i t ies af fect ing 
the interests o f  the cit izens o f  the coastal  
States; an equi table  d iv is ion o f  the costs 
and benef i t s o f  he deve lopment  o f  these 
ocean resources; fu l l  recogni t ion o f  the 
d u t y  to fu tu re  generat ions to protect 
their interests; and an apprec ia t ion that 
ef fect ive  ocean management m u s t  be bas ­
ed upon so l i d  research and env i ronmenta l  
protect ion.

The coasta l  States are comm i t t e d  to 
shaping na t iona l pol icy for the protec­
t ion, conservat ion and deve lopment  o f  
U.S.  E E Z  resources in accordance wi th 
this Proc lamat i on and Pol icy  Sta tement .

* 'T h e  s in g le - 

p u rp o s e  a p p ro a c h  

to  o ce a n  m a n a g e ­

m e n t n o n ’ in  u se  

h a s  g e n e ra te d  co n ­

f l i c t s  r a th e r  th an  

re s o lv in g  th em , 
a n d  w ill b eco m e  

in c re a s in g ly  in e f­

fe c t iv e  in  h a n d lin g  

m u lt ip le  u se s  in  

th e  E E Z . "
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♦ • • and the EEZ
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by William G. Gordon 
and Richard E. Gutting, Jr.

O n  10 March. 1*581. P r e s e n t  Reagan 
proclaimed the.establ ishment of a 200-mile 
exclusive Eronomic Zone (EEZ) (or (he United 
States. The Proclamation and accompanying 
statement contain two pamtv of impcxtance to. .t- ■ • 
coastal fisheries. First, ihe* United StatevwiU 7k — •• 
i n t ens e  ’sovereign riRKts'r cm-frjh e l̂tving rosourcei 
wi lhm 200 naulK at milvv hi jpur cojj1s.“5e<.bfTtt. \‘ 
one our pose of the ProsUmaitoi\rs“lp rreshfo«;e \ 
the government's pol icy of promoting itiesL/nded .V  
States iishing industry * ? * • 3 i *

By itself, the Proclamation ifoes not jfppe^r* 
fo material ly change U.S. l umdict ion over its c\y&£. 
coastai fisheries as set forth in the Magnuson : 
Fishery Conservation and Managemeol Act 

, (MFCMA) of.1976 This act had declared that the* " 
United States has 'exclusive fishery management 
authority' over all frsh (except tuna) within the 
Fishery Conservation Zone, a /one essentially 
identity) to the EEZ. The President's action doeS"^ 
provide, however, an opportunity for Congress lo 
reexamine our approach \a developing these 
fisheries. . . .  •

Leaders of the U.S. fishmg industry " ■
consisfently express IheSodustry's desire fo fully ' . 
use the fishery resources Ynlhirvour. new 2 0 0-mile • 
/one: how the United S54]ejihouses to. implement- 
the President's Proclamatiorr'could provide the key 
to this d»*v»'lopnu,nt. The bask1 issue is whether our 
industry will be given Ihe opportunity to grow in a 
manner that promotes ctlicieniVand brings long­
term prosperity, or whether we Csill alloss this 
opfjortunity to be traded oil to satisty other 
(xililtidl interests

A Healthy Harvest
Our nation’s coastal fisheries are an important 
source ol nutrition and recreation, and rontnhute 
ugm'iranth to our economs. health, and qdalits of 
life They are enormous. yieWing'abduf H) brfKorr •- 
pounds ol food ejch sear, or nearly 50 pounds lor 
eac h person in the United Stales Added to this 
amount is another 7)0 million pounds caught eai h 
sear hv recreational fishermen Counting all 
Subsidiary effei K. our 1 oastal ushnrtes ( ontrihute 
more lhan S2 t billion to the e< ononis ea< h year 
and pro.ide r mployment lor more than a million 
people - , . .

UNKNOWN

>•

POTENTIAL SUSTAINA«.e VIELO

VU N

i- -t

US Joint Vonluro f>4 Fofoign HkimI
T7  N
\txNlon pound*

US Kwmt

. fifleifi p>'t\ 1111 nl I/m- \s<*hl \ lnh j nil ihclllnh j/r hxrfK# 
mUnn llw (.’ \ H Z  Mltuiuiih \m'iK jn tnhrrmcn Ijlr the rrut'uHy itl |hv *. j|< h [tu n-is vgnaii .uil nMw U* 
l-ip .i/ivm n

No otb- * : ountrv has sUi h abundance and 
diversity ot fish and shellfish off its coasts; fully 15 . 
percent ol the world’s living resoun es are 
• contained within Ihe Ui>. EEZ. But the United 

.r->5tatps ranks only fourth* among the fishing nations 
ol the world Incfeed. less than halt the potential 
yield (rom U S. fisheries is harvested and processed 
by U S fishermen and pror essors The remainder is 
harvested hv U A lisfSTmeii but sold to foreign 
prixessors. harvested by the lishing tleels ol more 
than a do/en 1 ountries. or is let! unused.

In 1971), through Ihe Ml CM A. Ihe United 
States dei lared “esrlusiye fishery management 
authoritv' over its 1 oastal fisheries and established 
'o|)imium yield"** as the primary goal ot lishery 
management and development. Only that portion

• the lust i 2 fishing nations tin <*rderf are l.gun th,. 
SosiH L’ntim ( hirj the United Sr.Wes Chile. Peru 
Sorsvay, India. Sniih Kocim. Indooen.i IVnni.el .d 
Thailand 1
*• t •infer Ihe Ml ( MA of/t-mum , i i ' J  is ilelmed js inc 
amount ol loh *v,hn h isill prosHti1 the cruli vl ,isi-faF 
licm-lit III llte Sal.nn ’ anil as Ihe 'rm 1 * " i "
«•«•*./ as niodilnsl Its any reli s.ml i i. -.i.mic. sosra' 
is utogii al l.n tor' a niph.ms .mIiIiiII
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a similar willingness lo buy new U.S.-processed 
products. Instead, the home countries of the' -' 
foreign fleets continued o guard their daqKflic 
markets against American products In Japan, feê  
example, the U S. industry continued to face * 
protective tariffs and quotas as well as informal 
discrimination — such as intimations of pcoe quality 
in U.S. products— that provided substantial „ 
advantages to lapanese producers. In another 
instance. Spam discouraged market access by 
withholding import license's or making them ;:" 
dillicull lo obtain. Similarly, the European 
Economic Community (EEC) used reference prices 
and high product tarilis to keep imports into • "'■'i 
member countries at a minimum. The development 
of overseas markets also has been impeded by the 
relatively high cost of U.S. production and Ihe 
extraordinary strength ol the U.S. dollar. Asa • 
result, the processing sector of the American V  
fishing industry lagged behind the expansion of our̂  
fphing lleet. This trend is apparent from U.S.* 
fishery statistics, which show a growing trade A  ■ 
dt'ficit despite increasing sales lo foreign proewsmg 
vessels in the same period. .

These trends have prompted Congress to 
~ Immediately. Foreign fishing was redpced to help .amend the MFCMA several times. The initial *->• • 
*veral '»ock* of fish* rwJpver'and American vessels V growth of 'joint vfljture' fishing m 1978. for ifex? 

& began fishing for species that had been of interest .• ■>. example/led to an amendment which made it dear 
£ .only to the foreign fleets. This diversification was -‘ that preference in access to fishery resources was 
•f prompted in part from the existence of more to be given to Ixith American harvesters and •
frsntng vessels in some Fisheries than the resource ’ processors over the foreign fleets— resulting in the 
and the economic situation could support, and , reduc lion ol foreign processing offshore.

- from drastic reductions in traditional stocks. It ;.. |n 1980, Congress recognized that as long as
would not have occurred, however, unless new foreign nations were permitted lo continue a high
. markets had opened up for American fishermen. ̂ / . k*vel of fishing in the U.S. *>ne while U.S. fish 
. These markets w. re found offshorf in new ihhinjj. exporters were denied access to important loreign 
•arrangements known as ‘over-the-side-: sale*or * \ markets. the United Static would be unable to 
'joint venture fishing.' Under these arrangements, achieve full development. In response, ihe Act was 
’ American fishermen catch the-fish and deliver 
them to foreign processing vessels while still on ihe 
fishing grounds. Although these at sea 
arrangements were new to the United States al the 
time the ̂ SFCMA was enacted, they had been 
common off the coasts of others ounlries lor many 
years.

|omt fishing operations involving U S. 
fishermen began in Ihe Pacific in the summer of 
1978, when the Soviet Union purchased about J 
million pounds ol Pa< ilic hake. Crow th t ame 
rapidly, in 198 t, over the side deliveries reac hed 
959 million pounds, worth Si I million. Vessels 
Irpm eight nations’* conducted at sea operations 
with American fishermen in both the Atlantic and 
Pacitic fisheries. These arrangements have proved, 
on an interim basis, to be a major boon to building 
and maintaining the U s lishmg fleets needed to 
replace the loreign lleets.

The willingness ol loreign vessels In buv 
from Americ an lishermen has not l>een mate hed hv

• I f iridi.i k anil rid nlit Ni-w fngkfvt Snxtiftef tin*
All.mix \j-.ili<i,ifi| .mil ik can (hti h .md Pai iIh hake nil 
ihe P.lf ilil Nuilliwes! •
" l.ip.iii Suuih Mm-.I Ihe Soviet I nam Itjli. Spam 
I’m I uk.il. f.iiw.m .md I ,t*l < .finsiny

HjMixk
of the optimum yield no] needed by the American 
industry was to be made available to loreign fishing 
fleets. This preference to American fishermen for 
access to the resources, along with other provision* 
regarding Ihe regulation of foreign fleets,,waf 
intended to spur rapid expansion of the U.S. fishirig 
Industry, provide jobs, and reduce the U.S. balance 
of trade deficit in fishery products. The act also 
emphasized thal a national program was necessary 
to develop fisheries, that were not being used by f- > 

/.our industry. . •'. ■ '
>•:•••* - s U.S. fishermen began to benefit almosl
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was cz'vised which provided thal as U.S. Itshing 
increased, the level of foreign fishing would be 
reduced by an even greater increment. This 
formula was a compromise between those interests 
that sought to impose stît exclusion of foreign 
fishing and those interests that viewed mandatory. v 
reductions as contrary to the pnndple of full 
utilization endorsed al Ihe Law of the Sea '- 
Conference. The formula, howevef, was so ' 
complicated that it essentially was never . .* 
implemented. . •

Far more important was the I960 
codification of the so-called 'fish and chips* policy, 
which linked the right of foreign fleets to fish in 
U S. fisheries to the purchase of U S. fish products. 
The fish and chips policy prescribes eight criteria 
for making allocation decisions, including such 
factors as whether thp nation has tariff nr non-tarilf 
barriers to restrict importation of U.S. fish or fish 
products, the level of cooperation with the United

of whether the relationship between the United 
Stales and the f. cign fishing fleets should be 
ah»fed. ■*

At the present time, the federal government 
allocates “Surplus* fish to several different countries 
on a year-to-year basts. The process is exceedingly 
complex and lime consuming. Last year, lor 
example, allocations were made In 11 nations,* of 
which six fished.** and—as noted earlier- eight 
different countries were permitted to buy fish 
directly from American fishermen Some 19 
different allocation decisions were reviewed or 
made by numerous officials in the Deportments of 
Commerc e and State.

At the heart of all this a< tivity is the fish and 
chips polity, hut the lulure elfet tiverows ot this 
approat h to opening overseas markets is urn ertain 
In recent years, the number of loreign countries 
invoked has inr reased, threatening to make the 
process even more complex.

The system also is becoming more and more

t'

* 'j<0
•'i-*<‘tjj U V ..

Stales, apd yo on, Clearly, under this polityr,markets ̂  .political as growing numbers of lobby isty and . 
at tcss was to be the touchstone ol the federal '
government s decisions to allocate surplus lish to 
the loreign fleets. Nevertheless, while loreign 
companies often will buy fish Irom American 
fishermen in their effort lo set ure allocations, they 
continue lo resist importing U S processed 
products.

Foreign Relationships
The President's EFZ Proclamation nises Ihe issue

applicants argue over fewer and fewer fish. Maior"’ 
disruptions of the* allocation process have been 
prompted by such unrelated issues as Ihe public's 
concern over whales and the Soviet Union s

-1
* Bulgaria. West Cor many. Italy, the Sutherland-. tame 
Islands, last Geimanv. (jpart Portugal Smth Korea.
Spam and 'arvsjn
** I'csi (a-rmany. Hals, fa\4 Ormany. lapjn. South 
Kim aa. and Spain
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invasion of Afghanistan. These factors are 
weakening the industry's ability to plan for future 
growth and the federal government's ability lo 
insist that foreign nations extend etopomic benefits 
to ihe U.S. fishing industry m exchange for the right 
to operate in U.S. coastal fisheries.' •, '<

The President s EEZ Proclamation may hefp ' . 
to counter these forces. Prior to the Proclamation '' 
some nations had disputed the pght of the United 
States {o impose economic conditions, arguing that 
we only had the right to ■scientifically manage and 
conserve lishcry resources The Proclamation 
m.ikes it clear that the federal government views." ’’’ 
the access of foreign nations to oUf lis/ienes to Be a 
privilege that is to tie earned, and nof'âughtr St(>ce , 
the Proclamation. agreements with several foreign 
nations have incorporated this principle. Along 
similar lines. Senators Robert Packwood (R.Orp) 
and Slade Gorton (R Wash I sponsored an 
amendment to the Magnuson Act that would deny 
allocations to foreign nations as a matter of right. 
Similar proposals were made last year by Senator 
Ted Stevens (R.-AUska) and Congressman John . : 
Breaux (O.-La.t - *

Congress is also working on ways to improve. : 
Ihe government's unpfenentation ot the fish and ; 
chips policy. The changes in the WFCm A proposed 
by Senators Packwood and Gorton link alkxations • • 
lo Ihe purchase of U.S. protested fishery products

In his view. Ihe very existence of allocations 
inhibits the ability of our fishermen and processors 
to replace the foreign fleets. He points out that 
there is a possibility that U.S. fishermen will be 
dented increases in allocations for Pacific ocearv 

: perch jn the Gulf of Alaska this year! while foreign ■[ 
. fleets are permitted to continue their harttesf.

- This inequity stems from a large loreign - - •••' 
allocation and an underestimation ot the needs of 
U.S itshermeh delivenng fish to loreign processing 
vessels With the elimination ol allocations,
. problems such as this would become nonexistent. 
Senator Steven's basic argument for a phaseout, 
however, is that an elimination of the foreign fleets 
would provide the incentive needed to overseas 
buyers to pure have U.S. products in order to fulfill 
the demands ol their existing markets.

Senjtor Stevens jrgues that we need to send 
foreign nations a clear signal of our corqmitmenrto 
full domestic utilisation of these resources. Foreign 
nations must be* made aware that their fishing ui 
our waters will soon be'a thing of the past. A 
phaseout over a specified number of years, he 

* argues, would send this signal, and would « 
•encourage foreign companies to invest in 'v£'. 
cooperative ventures with U.S. harvesters and. ..v-.* 
processors These cooperative arrangements wtxWd 
guarantee foreign companies access to the fisheries 
resources and alt ol the resulting pnvilcges of U.S,<■  * ” >____  r __ i • • . • ?on j sprctes-specifkj basis.* Ip,other woods, if a :'.V v harvesters ancf processors mandated under I 

foreign nation wftntj an ilfocipop’of pototfc K./tx'x&'MfCtoA* 
must buy U S -processed pWkkTcprodur̂ . y>., ;*>, / * j"
Representative Don Young IR. Alaska)-abb ,his 
proposed lo eliminate the govermbêt'vauJhcjfijv 
lo take factors unrelated to the fishing trxlasLry anlo . 
' account when allocations of fish are made to 
foreign fleets.

Not everyone is convinced that the fish and 
chips approach to opening foreign markets will 
work in the future. Senator Stevem. for example, 
advocates a scheduled phaseout of foreign fishing.

* Editor's Note; On 10 October IW4. the Congress 
passed an amendment to the MfCMA clanging that the 
United Slates h nqt required bv law to jllo<jtp ihe total ' 
allowable Wvel of foreign fishing, and requiring an 
evaluation pi what J panicular rulion is dimgto improve 
U.5. act ess to us markers tor ihe panic ula' cpec*es for 
which an afkxation it snogtii On a November I9tkf. , 
Pri-Mdent Reagan Mgned the hill.

• Private Versus Public Property 
The President's EEZ Proclamation also raises 
another issue Under Ihe legal framework p :- 
established by Ihe Magnuson Act, the federal • 
government has more of a public trust rather than 
an ownership relationship over coastal fishery " 
resources. Under this philosophy. Fish are viewed - 
as common properly available on a first-come, lirst- 
serted basis to all Americans. 1 '

This open access to fisheries has led lo rapid 
fleet expansion in those fisheries with products in .. 
high demand Regulations netessary In < onserve ̂  
those fisheries have curbed the opportunities of 
individual vessels to maintain production leveh. As 
a result, vessel productivity has dropped sharplv in 
some fisheries and output costs have escalated.

The N(>w England otter trawl.fteet,'. fpt. ,*

A i.\hioi; ,i-,„ I (> tl no In a Vim l /a* (t»n thip if'fvao loorti'i d  the \j(>«inaf Sfj'.i'e fnhc'co N/rwcJ 
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example, grew from about 600 vessels in 1977 to 
nearly 1,000 vessels in 1982. Fleet landings 
increased, but not enough to warrant the increased 
number of vessels. Productivity declined and costs 
shot up. Between 1977 and 1982, the catch per 
unit of etfort for the fleet dropped 15 percent, The 
effects of the decline, combined with nsmg input 
costs, resulted in'a doubling of the cost to the • 
fishermen per pound of fish caught. Prices received 
by fishermen barely rose enough to cover the 
increased costs, and there was no real ( ,
improvement in the fleet's profitability ,

One implication o( the reference to - 
sovereign rights in the President's Proclamation is. ‘ 
ownership. This implication raises tfie issue of > 
whether or not the federal government should vest 
itself with properly rights over fisheries and rent or 
sell opportunities to fish to private industry 
Legislation would be needed before such a change 
were made. Such a change, however, would mart 
a radical depanure from the way fisheries are 
presently managed and developed. . ,

Indeed, the legislation that has been • "*
proposed to implement the Proclamation goes out 
of its way to say that 'Nothing in this Act is. not 
shall be deemed to be, a basis foe any royalty, fee. * 
tax or other assessment of revenue, for fishing by , 
United States flag vessels.* But K this the best 
icy? Some argue thar actons >uch as this shouldpolicvf borne argue tturaclons >ucn as trws snouw 

be taken to increase the economic return .from o*y ; 
coastal fisheries. : r«T . ’ *

A few state fishery agerfcrtvatsd r ' ' *w & tr.n -
by hfHitingj the * - ', \

fishery management councils I 
make fisheries more efficient by I 
number otvessels. For a number of reasoqs, thfse 
‘ limited entry* programs have not been umversafty 
accepted. The licensing procedures used often ’ •’
appear very mechanistic and unresponsive to the 
interests of the resource users.

Some argue that a more acceptable way of 
controlling entry mto our fisheries would be to 
allocate resource snares directly among the 
participants, perhaps via an auction. In this way, 
the resource shareholders, individually or 
collectively, could decide on the best harvesting 
system to take their share ot the resource. As 
opposed lo the first-come, first served chaos of 
today, under a resource share approach it would 
be in the interests of the shareholders to apply 
lishmg effort judiciously so as to insure 
perpetuation of the resource and the greatest long 
term net economic gam Proponents also point out 
that along with establishing a svstem to allw ale 
resource shares, it is equally important that the 
shjrehoftiers be able to follow fishing strategies and 
marketing plans with a minimum ol outside 
interference.

Proponents of this approach sav that there is 
an urgent need to pul some type ot resource 
sharing plan mto pljce to protect the gains made 
bv domestic fishermen smce. the Magnuson r̂cl 
was enacted. It thiy is nut done, they argue, we will
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;see one Itshery after another become
overcapitalized with resulling adverse social and
êconomic consequences

What can Happen without a share system is
illustrated bv the halibut lishery, which is managed
on a first-come, first-served basis. To conserve tne
resource, fishery managers have had lo drastically
reduce Ihe fishing sejson Wh.it exists today is a
mad scramble ol intensive effort over a short
period of time This results in a massive infusion of
tresh halibut into the market in a very short period
of time Under a share system, halibut fishermen
would be able to exercise their personal judgment,
based on resource, weather, and market
conditions, to determine when to fish The season
could be spread over time with substantial
reduction in conflict. Added lo this would be
reduced government involvement jnri regulations.
Similar exjmples < ould Ih* drawn Irom the Atlantic
c oast c lam. sr allr-p. and h.iddoc k fisheries

Those opjHived to resource sharing programs
argue that they would be counterproductive,
unljir. and too complicated to operate. The
American commercial fishing industry, they argue,
has economic problems that would Ik* aggravated
by share systems requiring payments oc
assessments for the opportunity to fish. Fishermen,
they atgue. make their.con’nbutions to society

" through the taxes ihey' pay They produce food '
products of high qtialiiy and domestic importance.
generate substantial emplovment. and contribute
lo the international economic strength ot the

. United States. They should not be required lo.pay
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Clear Policy Needed • j V \
The American fishingindustry has made substantial 
progress. Significant investments n}£e been made.' 
and now markets have opened up. Fĥ ddipogjl. 
investment needed to develop these fisheries to i . 
their full polentijf, however, rs massive and Ihe 
direction ot luture market growth is unclear, 
foreign governments are becoming Increasingly 
resistant to further trade concessions and the 
political struggle over access to pur fisheries has 
intensified. Several ol our more traditional fnhenes 
are overcrowded Many people in government and 
industry bdiCTe we have come to a crossroads and 
need a clear and consniimt pohcy ro guide and 
foster future development.
.•./.'./The President's FEZ Proclamation said that 

our coastal fisheries belong exclusively to the : 1 * ' 
citizens ol the United Slates." ft did not say what f- 
the United States intended to dp wttfvthem It "*/ 
does, however, give us amojSpartuptfy le.fashroo'̂ 
Ihe national policies needed to insurf that the’ , 
American people obtain Ihe maximum benefits ~ . 
from these resoun es We tiefieve /Katart.. 
enormous economic npixirtunity is wjjmg 
oflshcxe for our domestic tishing industry and out ‘ 
nation. Whether or not we fully realire this 
potential depends on our rnurjge to grasp it..
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