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Introduced: 2/15/88 5-1902A
Refei ed: Labor & Commerce
and Resources

IN THE HOUSE BY HERRMANN, SUND AND ELLIS
HOUSE JOINT RESOLUTION NO. 64
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

Relating to Alaska“'s participation in
the bottomfish fisheries and other
benefits from the Exclusive Economic
Zone of the United States off the coast
of Alaska.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS Presidential proclamation 5030 of March 10, 1983, astablished
sovereign rights in the United States over the living and nonliving natural
resources in a 200-mile Exclusive Economic Zone for the United States off
its coasts; and

WHEREAS the coastal states of the United States have substantial
expertise and experience in the management, conservation, and development
of the ocean and coastal resources off their shores; and

WHEREAS Alaska 1is uniquely dependent on its maritime resources and has
substantial experience 1in managing the resources off its shores and seeks
to participate in the benefits to be obtained from the Exclusive Economic
Zone; and

WHEREAS the residents of the coastal communities in the maritime
states have historically depended on the resources of the sea for their
livelihood as well as their sustenance; and

WHEREAS many of the coastal communities *n Alaska are economically
distressed; and

WHEREAS many of the benefits normally realised from the Exclusive
Economic Zone, especially in fisheries, have not been fully realized by the

residents of the economically distressed coastal rnmmunities in Alaska; and
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WHEREAS Alaska wishes to ensure that further development of the Exclu-
sive Economic Zone will provide the maximum potential economic benefit,
particularly with reference to work for its residents, for the economically
distressed coastal communities in the state, and for the state at large;
and

WHEREAS Alaska wishes to ensure that, as the Exclusive Economic Zone
is developed, the interests of the state will be appropriately represented;
and

V/HEREAS Alaskans want participation in fisheries before entry into the
fisheries is limited; and

WHEREAS it appears that many times entry is limited before Alaskans
are involved in the fisheries; and

WHEREAS there 1is substantial pressure on the bottomfish resources in
the Alaska Exclusive Economic Zone from non-Alaskan fishing interests; and

V/HEREAS there could be great economic benefit to Alaskans from the
bottomfish fisheries off the coast of Alaska; and

WHEREAS many Alaskans have not had an opportunity to participate in
those fisheries; and

WHEREAS the federal government has already discussed limiting entry
into the Alaska bottomfish fisheries before Alaskans have begun partici-
pating;

BE IT RESOLVED by the Alaska State Legislature that entry into the
bottomfish fisheries off the coast of Alaska allow for noless than 50
percent participation by Alaskans 1in the bottomfish fisheries; and be it

FURTHER RESOLVED by the Alaska State Legislature that the State of
Alaska should enter into a partnership with the United States Government
for the management of activities, especially fisheries, in the Exclusive
Economic Zone off the coast of the state; and be it

FURTHER RESOLVED by the Alaska SLale Legislature that the partnership

HJR 64 -2- HJROG64A
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should ensure that the state and its economically distressed coastal commu-
nities share in the economic benefits realised from the development of the
Exclusive Economic Zone off the coast of the state.

COPIES of this resolution shall be sent to the Honorable Ronald
Reagan, President of the United States; to James Campbell, chairman, North
Pacific Fishery Management Council; and to the Honorable Ted Stevens and
the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young,

U.S. Representative, members of the Alaska delegation in Congress.
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OOASTAL STATES
EXCLUSIVE ECONOMIC ZONE

Coastal States Organization
Washington, D.C.

APRIL 1987

This project was funded in part by a grant from the

William H. Donner Foundation



The Coastal States Organization, a nonprofit, nonpartisan
association, represents the collective views and interests of 3
coastal State and Territorial governors in U.S. ocean and
coastal affairs. Establish® in 1970, CSO encourages
cooperation among its member States in the resolution of
national ocean and coastal issues which affect the Gulf, oceans
and Great Lakes of the U.S. and also serves as a forum for
debate, review and assessment of ocean and coastal
management practices, problems and progress.
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PREFACE

Over the last several decades, events have recast the status of ocean resources within 200 miles of the world's coastline.
International law now clearly .acknowledges the authority of coastal nations to manage ocean resources, living and nor.hvir.a.
within two hundred nautic* miles of their shorelines. These 200-mile exclusive economic zones encompass roughly SO~0 of
the world's fisheries resources most of the offshore hydrocarbon deposits, and many potentially valuable hard mineral resources.

On March 10 1983 President Reagan established by proclamation an Exclusive Economic Zone (EEZ% for the United
States and thereby joined 53 other coastal nations declaring jurisdiction over the ocean resources adjacent to their land masses.
The coastal States have a strong interest in the protection, conservation and development of the coastal and ocean resources
bordering their shorelines since they are closest to both the problems and the opportunity, inherent in their use.
Hence, in January 1955 the Coastal States Organization (CSQ), a non-profit representative organization of the 3 coastal State-.
Territories and Possessions of the United States, undertook a study of the implications of the new U.S. EEZ and the rc.e
that the States should play in its development.

The U.S. EEZ is the largest, and probahly most valuable, in the world. The protection, conservation and development
of the resources of this new zone are of great importance to both the Nation and the coastal States. Coastal States are already
actively involved in managing the 90,000-mile U.S. shoreline and coastal zone which together constitute an essential part of
the ocean resources development equation. Without efficient access to and interconnections with ports and harbors, shoreside
logistical support, land-based processing and storage facilities, markets, and the countless other needs that accompany offshore
development, the exploitation of ocean resources would be impossible.

The rational management of ocean resources is a difficult matier for two fundamental reasons: our present complex system
of ocean governmental jurisdictions, a-d the nature of the ocean itself. The challenge, therefore, is to design and implement
an equitable and efficient ocean resource management system in the face of the nation’s jurisdictional complexities and the
ocean's complex nature.

This report, made possible through a grant from the William H. Donner Foundation, presents the Coastal States
Organization’s findings and conclusions regarding the role of the coastal States in partnership with the federal government
in managing the resources of America's Exclusive Economic Zone. CSO has embodied its conclusion in a proclamation and
policy statement, developed during the course of the study and based on the considerations and findings discussed in this report.
The proclamation is a clear assertion of the rights and responsibilities that the coastal States have in the protection, conservation
and development of the U.S. EEZ resources. The policy statement is intended to guide CSO and its individual member
governments in formulating an equitable and efficient management system for America’s Exclusive Economic Zone,



PROCLAMATION OF THE COASTAL STATES

AN ASSERTION OF RIGHTS AND RESPONSIBILITIES PERTAINING
TO THE PROTECTION, CON~ERVATION AND DEVELOPMENT OF RESOURCES
OF THE UNITED STATES EXCLUSIVE ECONOMIC ZONE

WHEREAS the Presidential Proclamation of March 10 1983 established sovereign rights over living and nonliving resources
within a 200-mile U.S. Exclusive Economic Zone; and

WHEREAS these marine resources, both known and yet to be discovered, are of vital importance to the United States; and

WHEREAS full realization of the benefits of the Exclusive Economic Zone for present and future generations of Americans
depends upon an enhanced capability to protect, conserve and develop these marine resources; and

WHEREAS the impacts of the development of the Exclusive Economic Zone fall disproportionately on the coastalStates,
affecting the general welfare of their citizens; and

WHEREAS the marine, coastal and terrestrial environments are a" interdependent system that must be managed in a manner
that transcends existing Federal-State boundaries; and

WHEREAS recognized principles of international law distinguish this Nation’s defense and foreign policy interestsfrom
its domestic resource management regime within the U.S. Exclusive Economic Zone; and

WHEREAS the Coastal States have substantial expertise and experience in protecting, conserving and developing ocean
and coastal resources;

THEREFORE, THE COASTAL STATES do hereby assert c.id proclaim, on behalf of their citizens, direct and inherent
rights and responsibilities pertaining to the protection, conservation and development of the living and nonliving resources
now under domestic jurisdiction within the U.S. Exclusive Economic Zone. In recognition of these rights and responsibilities,
the coastal States do hereby resolve that they must be full partners in the management of U.S. Exclusive Economic Zone resources
and share in an equitable division of benefits derived from their development.



“As generalpur-
pose governments
with existing
resource manage-
ment competence,
the coastal States
are directly
responsible for ac-
ting on behalfof
the ocean interests
of their citizens,
and the citizens of
the cot;’ntry as a

whole.
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"1 "he U.S. Exclusive Economic Zone
was established in 1983 With this
action the United States acquired
internationally recognized "sovereign
rights for the purpose of exploring,
exploiting, conserving and managing
natural resources, both living and
nonliving, of the seabed and s.ibsoil and
the superjacent waters." The Exclusive
Economic Zone (EEZ) extends 200
nautical miles seaward of the Nation’s
coasts, bringing an area more than one
and a half times larger than the land
mass of the United States under exclusive
U.S. resource management authority.

Vast reserves of known resources, and
the promise of tremendous reserves yet to
be discovered, exist within the EEZ. All
Americans stand to benefit from the
proper management of these marine
resources. Early national attention should
be given to the creation of an
appropriate management regime for this
important new ocean area. There are
existing regulatory regimes that manage
oil, gas, and fishery resources. However,
full economic and social benefits of other
EEZ resources will be realized only if an
orderly and stable regulatory framework
is in place — one in which all affected
parties are effectively represented in the
decision-making process.

International law recognizes a
200-mile zone (the EEZ) within which
coastal nations have sovereign and
exclusive rights over living and nonliving
resources. Exploration and exploitation
of these resources are thus separate and
distinct from other ocean uses, such as
navigation and overflight, within
international jurisdiction. Resource
management in the U.S. EEZ is now a
domestic issue. As such, it is the joint
concern of the coastal State and tederal
governments. Therefore, the legitimate
roles of the federal and State
governments in the management of these
resources must now be re-examined.

Given their proximity to, and reliance
on, the sea, and the extent that
development of these marine resources
will affect their economy and
environment, the coastal States have
direct and inherent

CY STATEMENT
HE L STATES

interests pertaining to the protection,
conservation and development of the lin-
ing and nonliving resources of the EEZ.
It is neither feasible nor desirable for the
national government to attempt to repre-
sent all of the public interests in ocean
activities beyond the territorial sea. As
general purpose governments with ex-
Isting resource management competence,
the coastal States are directly responsible
for acting on behalf of the ocean in-
terests of their citizens, and the citizens
of the country as a whole. The present
statutorily created dividing line between
State and federal jurisdiction in the
ocean — the seaward limit of the ter-
ritorial sea — measures only the current
division in the management authority
over the ocean resources. The coastal
States’ interests, rights and respon-
sibilities extend well beyond this
statutorily created, yet arbitrary, limit,

Because the marine, coastal and ter-
restrial environments are one interdepen-
dent ecological system, the EEZ resource
management regime must be an in-
tegrated one. Ocean management is a
logical extension of coastal management,
forming a unified whole. The manage-
ment regime must have the capacity to
account for the use and development of
various resources. The single-purpose ap-
proach to ocean management now in use
has generated conflicts rather than resolv-
ing them, and will become increasingly
ineffective in handling multiple uses in
the EEZ.



The diversity of the resources of the
EEZ and their vital importance to pre-
sent and future generations of Americans
requires that careful attention be paid to
maintaining a proper balance hetween
protection, conservation and development
In the EEZ. A primary goal of EEZ
resource management should be to main-
tain the health and viahility of the ocean
ecosystems in order to ensure sustained
long-term benefits to the people of the
Nation.

The extension of sovereign rights over
the resources of the EEZ carries with it a
public trust duty to conserve and ensure

the availability of these resources for pre-

sent and future generations. Since the
citizens of the coastal States will be
directly affected by the discharge of this
duty (or a failure to do so), coastal State
governments have a special responsibility
to ensure that this duty is fully incor-
porated into EEZ management decisions.

Because of this responsibility, there
must be shared decision-making with the
federal government on all ocean activities
affecting the interests of citizens of
coasn| States. Long-term commitments
of fixed ocean and shoreside space and
potential long-term impacts to coastal
and ocean resources often require the
mutual consent of the federal government
and the affected coastal State
governments.

Coastal States also have a respon-
sibility to assure that State and local par-
ticipants in any ocean activity receive an
equitable share of responsibility, better
advance information on value and
distribution of ocean resources must be
in the State government's hands before
decisions are made. This will ensure that
the public receives a fair return for the
use or sale of their resources.

The establishment of the U.S. EEZ
brings great new opportunities and
challenges to the coastal States. The
coastal States have a legitimate right in
the management of the resources of the
EEZ in concert with the federal govern-
ment. Certain fundamental principles
have guided the coastal States in arriving
at their Proclamation of rights and
responsibilities pertaining to the manage-
ment of the resources within the EEZ.
These principles include: shared decision-
making on all ocean activities affecting
the interests of the citizens of the coastal
States: an equitable division of the costs
and benefits of the development of these
ocean resources; full recognition of the
duty to future generations to protect
their interests; and an appreciation that
effective ocean management must be bas-
ed upon solid research and environmental
protection.

The coastal States are committed to
shaping national policy for the protec-
tion, conservation and development of
U.S. EEZ resources in accordance with
this Proclamation and Policy Statement.

“The single-
purpose approach
to ocean manage-
ment now in use
has generated con-
flicts rather than
resolving them,
and will become
increasingly inef-
fective in handling
m ultiple u’?es in

the EE Z .



“The adversarial
relationship that
has developed bet-
ween the federal
government and
coastal States in
certain ocean m at-
ters is seen as un-
fortunate, un-
necessary, and not
in the public

interest ”

SECTION |

INTRODUCTION

| he coastal States have a great

-*e interest in the ocean resources lying
beyond State waters, an interest that
started long before the President’s 1983
proclamation establishing a U.S.
Exclusive Economic Zone (EEZ). Since
rhe late 19605 several States have been
involved with the development of
offshore oil and gas. For the past ten
years the coastal States have acted with
the federal government and the private
sector in managing the fisheries resources
of the 200-mile fishery conservation zone
created by the Magnuson Fishery
Conservation and Management Act.
Several federal ocean resource laws
permit coastal States to participate to
varying, but often limited, degrees in
certain types of ocean decision-making
beyond the territorial sea.'

Although limited opportunities exist
for State participation in ocean resource
management, certain recent developments
have strained Federal-State relations.
Department of the Interior plans to lease
large areas of the outer continental shelf
(OCS) for oil and gas exploration
beginning in 1981 was of significant
interest to a number of States. Failure of
the Department of Commerce (NOAA)
to promulgate federal consistency
regulations clearly defining coastal State
interests in federal decisions beyond State
waters also concerned coastal States.
Aggressive moves by the Federal
government to begin leasing the
potentially rich ocean mineral deposits
off California, Oregon, and Hawaii also
called attention to the weak role of the
coastal States.

When the President issued the EEZ
proclamation in March. 1983 and called
for increased development of EEZ
resources, the coastal States were quick
to initiate a reexamination of the roles of
the federal and State governments in
ocean resource management.- From the
unset of this study, the orientation of the
coastal States has heen positive and
forward-looking. The adversarial
relationship that has developed between
the federal government and coastal States
in certain ocean matters is seen as
unfortunate, unnecessary, and not in the
public interest. In embarking on this
study, the coastal States sought new and
more effective ways of preserving,
conserving and developing America’s
E%\Aéeﬂ and largest resource zone — the
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SECTION I

THE IMPORTANCE OF THE U.S. EEZ

\ merica's Exclusive Economic Zone
covers a vast area of ocean.
Generally speaking, it extends 200

nautical miles from the coastline, having
a breadth of 197 nautical miles heyond
the three-mile U.S. territorial sea éee
Figure 1) The U.S. EEZ is nearly 4
billion acres, or about 17 times the land
area of the United States. Except for
highly migratory species of tuna, the
United States now possesses exclusive
authority over all resources, living and
nonliving, within this very large area.-3

America’s EEZ is the largest, and
probably most valuable, in the world.
The fisheries in the Gulf of Mexico, off
New England, the West Coast and
Alaska are among the richest in the
world. Oil and gas deposits of
considerable magnitude exist in the Gulf
of Mexico, off California and northern
Alaska. New discoveries are likely
elsewhere along the U.S. coastline.
Promising areas for ocean minerals are
present offshore North Carolina,
Georgia, Florida, California, Oregon,
Alaska and Hawaii, and in the vicinity of
some of our Pacific Island territories.
Economically important marine sand and
gravel deposits exist off much of the
Eastern seaboard, and the Gulf and
Alaska. Recently, cobalt-rich crusts have
been discovered near the Hawaiian
archipelago and in the vicinity of
Johnston island in the Pacific. These
resources, and others, are of great
national interest. A closer look shows
why.

e FISHERIES — The United States
leads all other nations both in abundance
and diversity of fish and sheiifish off its
coasts. It is estimated that 15to d0™o of
the world’s living resources are wirhin the
U.S. EEZ. Nonetheless, the United States
ranks only fourth (after Japan, the
U.S.S.R., and China) among the fishing
nations of the world. In fact, less than
half the potential yield from U.S.
fisheries is harvested and processed in
this country. The remainder is either
caught by U.S. fishermen but sold to
foreign processors, or caught by lishing

fleets of more than a dozen other coun-
tries, or left unused.4

Clearly, the potential exists for fur-
ther growth of our domestic fishing in-
dustry. To the extent that the United
States moves toward the goal of self suf-
ficiency in fishery products, an imgortant
component in the present trade imbalance
will be reduced or eliminated.

Fish and shellfish are an important
source of nutrition and recreation, con-
tributing to the economy and health of
the coastal States and the Nation. In
gross terms. U.S. Fishermen produce 10
billion pounds of food annually, or near-
ly 50 pounds for each person in the
United States. Another 750 million
pounds are caught each year by recrea-
tional fishermen. Counting all subsidiary
effects, U.S. coastal fisheries contribute
over S23 hillion to the economy each
year, providing employment for over a
million people.5

« OFFSHORE OIL & GAS
RESOURCES — Petroleum products are
the single most economically significant
resource in the U.S. EEZ, and most like-
ly will continue to be for the foreseeable
future. The product value alone of ol
and gas from both State and federal
waters is nearly S26 billion annually. In
addition, the federa. government receives
over S7 hillion per year in revenue from
federal leases on the outer continental
shelf (OCS).6 In 1984 offshore wells
produced 1Xm of the Nation’s total oil
and 25% of the total natural gas. The
United States Geoloaical Survey estimates
that up to 41To of the oil and of
the natural gas yet to be discovered in
the United States lies in the EEZ.7 These
offshore supplies of oil and gas will be
of vital national importance as the pre-
sent onshore sources become depleted.



« HARD MINERALS - Although
commercial recovery of hard minerals is
still in its infancy, the U.S. EEZ is likely
to hold bright prospects for a number of
hard mineral resources. Six types of
potentially economic hard mineral
resources have been identified: 1) sand
and gravel, 2) heavy-mineral placer
deposits (containing tin, titanium, gold,
platinum), 3) phosphorites, 4) manganese
nodules, 5) cobalt-rich manganese crusts,
and 6) polymetallic sulfides. Several of
these resources contain critical and
strategic minerals as referred to in the
Strategic and Critical Materials Stock Pil-
ing Act.8The U.S. presently imports
over 60 strategic and critical minerals (see

Figure 2%. This is an important considera-

tion in t
minerals.

Ocean mining of cobalt crusts is only
in the preliminary planning stages,
cobalt-rich manganese crusts occur on
the flank areas of numerous U.S. Pacific
Islands and on the tops of many central
Pacific seamounts within the U.S. EEZ.
An environmental impact statement (EIS)
for ocean mining off Hawaii and
Johnston Island is in preparation by a
joint Minerals Management Service
(MMS) — State of Hawaii task force.
Commercial mining operations, however,
are not likely to begin until the
mid-to-iate 1990's. The strategic
importance of the cobalt component in
these crusts and the fact that a single
seamount could provide the United States
with a three-year supply, could make
mining of these crusts a national priority.

Polymetallic sulfides, another
important potential EEZ resource, have
been discovered in many parts of the
Eastern Pacific Ocean. Polymetallic
sulfides exist at several seafloor spreading
Aenters, some with active hydrothermal
vents, including the Gorda Ridge 15
miles off northern California and
southern Oregon. Other promising areas
for hydrothermal activity within the EEZ
include the Aleutian arc in Alaska and
the Marianas Islands in the Central
Pacific.4

e development of these marine

« OCEAN ENERGY — Although net
yet tested on a commercial scale, the
feasibility of producing electrical energy
from the temperature differences between
warm surface water and much colder
deep water has been demonstrated.
Ocean thermal energy conversion (OTEC)
technology is ideally suited to islands or
coastal areas with thermal gradients of 20
degrees centigrade or more between the
surface waters and depths of 1000
meters. Numerous potentially attractive
locations for OTEC facilities exist in the
coastal zones and EEZ of Puerto Rico.
Virgin Islands. Hawaii. Guam, and the
other U.S. territories in the tropical
Pacific.0Should oil prices
again rise, the work remaining to be
done to prove the commercial viability of
OTEC should be completed to open the
way for the application of this promising
technology in the U.S. EEZ.

« WASTE DISPOSAL IN THE
OCEAN — The use of the ocean for
waste disposal is likely to continue, and
perhaﬁs increase. Although the ocean
does have some assimilative capacity for
some wastes, ocean waste disposal should
not be a first choice option. In the case
of non-toxic substances, ocean disposal
may be judged less dangerous to the
environment than alternative land
disposal options. On the other hand, the
tendency of some organisms to
concentrate toxic substances
(bio-accumulation), potential loss of
habitat, and the possibility of toxics
making their way back through the food
chain to humans must be taken into
account in such decision making. Before
ocean disposal is utilized, all other
feasible options must be evaluated. Site
specific information must also be
collected to ensure that adverse impacts
to water quality and aquatic habitat are
minimized.



At present, two issues — at-sea in-
cineration of toxic wastes and ocean
disposal of radioactive wastes — seem to
be increasingly prominent. The safe
disposal of highly toxic liquid wastes
such as polychlorinated biphenyls (PCBS)
and high and lov' level nuclear wastes are
vexing national problems. Satisfactory
solutions must be found since significant
quantities of these dangerous materials
continue to accumulate. Without doubt,
emergency contingency plans, storage and
transshipment within coastal areas, and
the possible use of the EEZ (and perhaps
the more remc.e deep seabed emh for
waste disposal will be studied and
debated in the coming years.22

* QUALITY OF THE MARINE EN-
VIRONMENT — The rich life and
relatively pristine marine environment
within the EEZ is nerhaps its most
valuable resource. The affects of pollu-
tion in the near-shore waters due to
runoff from land are less pronounced in
the EEZ, although ocean disposal of
municipal sewage and industrial wastes
places added strains on marine en-
vironmental quality. Only by maintaining
and improving 'he environmental quality
of the EEZ s it possible to maximize the
value of its other resources, such as
fisheries, marine wildlife, oxygen produc-
tion, pharmaceuticals, recreation, and the
basic security of a healthy, rich com-
munity of marine life.

The U.S. EEZ is home to a rich
variety of marine life, inhabiting a range
of arctic to tropical marine ecosystems.
Abundant fisheries, marine mammals,
reptiles, sea hirds, coral reefs, chemosyn-
thetic communities of hydrothermal vents
and cold water seeps, keIP forests, and
other plant and animal lite are among
the great diversity of life within the U.S.
EEZ. There is an obvious strong coastal
State interest in maintaining this
resource.

« ADDITIONAL USES OF THE
EEZ — The U.S. EEZ has many other
uses beyond the major ones listed above.
Sport fishing, diving, and boating make
the offshore areas attractive to growing
numbers of recreatio-.ists. Ocean-born"
commerce is a regular use of the U.S.
EEZ, including the specialized traffic
lanes that extend into the EEZ that in-
creasingly guide passage to and from
U.S. coastal portl Finally, military “ex-
clusion zones” represent yet another use
of ocean space that is of national impor-
tance and which sometimes competes
with resource-related activities.
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“Because m ajor
segments of their
coastal populations
can be affected,
coastal Stale
governments have
s, "ong interests in
how these govern-
mental roles are
petfor,r’n ed in the

EEZ.

SECTION 11l

FEDERAL & STATE INTERESTS IN THE EEZ

F ederal and coastal State interests in

the EEZ rest in part on the
legitimate and necessary functions of
government in the offshore area. The
manner of administration of these func-
tions affects national and coastal State
interests. Table 1lists six broad purposes
which government serves in the ocean.
The top two are clearly "national” in
nature and must be carried out by the
federal government. However, to assure
citizens that the duties and respon-
sibilities of State governments are carried
out, the remaining roles require coastal
State involvement.

Important sectors of coastal State
economies depend directly on the EEZ
and its resources. In Louisiana, foi ex-
ample, the oil and gas, and commercial
fishing, industries depend heavily on the
EEZ. Coastal States and their local
governments — the planners and
managers of the Nation’s coastal zones
— oversee the ports, harbors, and shore

space that are essential to ocean develop-

ment. Physical linkage inextricably
couples the shoreland to the sea.

Through the bonds of common air
basins, the actions of waves and currents
on the shoreline, and the effects of rivers
and run-off on ocean water quality, the
land and the sea are joined together in
an !nse’oarable relationship. Thus, an
equitable governance scheme for the EEZ
must acknowledge the quality of interests
— national and State — that exist in the
U.S. EEZ.

Because major segments of their
coastal populations can be affected,
coastal State governments have strong in-
terests in how these governmental roles
are performed in the EEZ. Coastal States
are "home” to most users of the EEZ.
Their citizens have major =conomic in-
terests in the conservation and rational
development of the EEZ. Coastal States
have important public trust respon-
sibilities within their jurisdictions. They
are concerned with "spillovers" and
other adverse environmental effects
emanating from poorly requlated uses in
the adjacent EEZ that could damage
State resources. New EEZ-related ac-
tivities compete with other ocean ac-

TABLE 1

GOVERNMENTAL ROLES
IN THE EXCLUSIVE ECONOMIC ZONE

Role
INTERNATIONAL RELATIONS
NATIONAL SECURITY
INTERSTATE & FOREIGN
COMMERCE
PROPRIETARY

PUBLIC TRUST
REGULATORY

Function

—Insure consistency with foreign policy goals
—Maintain the national defense
—Regulate commerce hetween the

States and other countries

—Secure maximum earnings for

the public

—Conserve resources for present

and future generations

—Protect the public welfare,

prevent and solve conflicts
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tivities of economic interest to the coastal
States. For example, access to valuahle
and limited coastal space for necessary
shoreside facilities (ports, processing
plants, etc.). is often at the expense of
the traditional users. Coastal States are
proprietors of the ocean resources in
their State waters, and are concerned
with possible reductions in the value of
State resources, such as the drainage of
State oil and gas fields or overfishing in
the EEZ of fish stocks that also exist in
State waters.

Given these interests, the coastal
States are naturally concerned with the
actions of federal agencies taken in con-
nection with the governmental purposes
set out in Table 1 The degree of coastal
State interest depends upon the nature of
the demands placed upon State and local
resources as well as on EEZ resources.
Some of the possible effects (positive and
negative) of the development of EEZ
resources are listed in Table 2 below.

TABLE 2

POSSIBLE EFFECTS OF OFFSHORE (EEZ) DEVELOPMENT

National Benefits

—improved domestic supply of strategic
and critical resources

—reduced trade deficit

—improved food supply

—increased national security

—enhanced economic growth

—increased federal revenues

Regional/Local Benefits

(some public, some private)
—increased jobs
—increased investment earnings
—increased tax revenue

Offshore Environmental Impacts

—deterioration of marine water quality

—deterioration of air quality

—addition of toxins to the environment,
and possibly the food chain

—visual disturbance

—npotential accidents

Onshore Environmental Impacts
—increased risk of accidents
—degradation of coastal esthetics
—reduction in quality of coastal
recreation experience
—reduction in tourism

Offshore Displacement Impacts

—nprevention or disruption of usual
fishing patterns

—interference with commercial and
recreational navigation

Onshore Displacement Impacts

—competition for limited commercial
and recreational port and harbor space

—competition for sites for processing,
storage and transportation facilities

—competition for limited recreational
beach space

Onshore Socio-economic Impacts
—increased population
—public facilities and infrastructure
—ﬁublic services
ousing, water supplies
—additional requirements on local
government planning processes

0
W ithout effective

local participation
in the decision-

m aking process,
no amount of ‘na-
tional interest9
justification is like-
ly to overcome

local opposition. M



For any particular activity in the
EEZ, one would have to evaluate each of
the possible effects listed in Table 2 to
obtain the cumulative impact. Generally,
the impact will be greater from EEZ ac-
tivities closer to the coastal zone, when
activities of greater importance to the
State are displaced, and when significant,
yet uncompe.-.jiited, demands are placed
on local public infrastructure due to in-
creases in population. Perhaps, in the
long run, the economic benefits
associated with a new EEZ activity could
partially or c/en totally offset these
social, I.e. nm-economic, costs. But this
fails to address the importance of the
non-economii aspects of local decision-
making, i.e., he need for “self-
determination. "

A community, or State, will be the
recipient of the costs and benefits, both
economic and non-economic, of develop-
ment in the EEZ off of its shores.
Without effective local participation in
the decision-making process, no amount
of “national interest" justification is
likely to overcome local opposition. Nor
would the best interest of the communi-
ty, State or nation be served by the
resulting delay in the orderly develop-
ment of these resources due to the

forseeable political obstacles or, worse,
protracted litigation. Thus, a true
Federal/State partnership in the decision-
making process is clearly necessary for
the management of the living and nonliv-
ing resources in America's EEZ,

The establishment of a true
Federal/State partnership, founded on
cooperation and mutual benefit, requires
an equitable sharing of both the benefits
and costs derived from the development
of EEZ resources. The sharing of
benefits, including revenues, from EEZ
resource development is a natural exten-
sion of shared decision-making. It is both
realistic and just to recognize the in-
terests of the federal government and the
States in the EEZ while bearing in mind
the possible effects of EEZ development.



SECTION 1V

RECENT DEVELOPMENTS IN INTERNATIONAL LAW AFFECTING
THE ROLE OF STATES IN EEZ RESOURCE MANAGEMENT

Prior to World War IlI:

I nternational ocean law has undergone

significant change in the past four
decades. Prior to World War Il the
ocean waters beyond a nation's territorial
sea were nearly universally regarded as
"high seas." Within these waters any na-
tion was free to do whatever it chose, in-
cluding navigate, fish, conduct research,
drill for oil. perform military maneuvers
or any of the other high seas freedoms,
unless it agreed otherwise by interna-
tional agreement or treaty. But in waters
that were once pure high seas that are
now EEZo, there has been a fundamental
change.

1945-1983:

I n 1945 President Truman proclaimed

U.S. jurisdiction and control over the
resources of the continental shelf
adjoining the United States.13Other
nations quickly followed suit, asserting
various forms of national control over
ocean resources off their coasts. Mexico,
also in 1945 asserted similar jurisdiction
over its continental shelf. Argentina in
1946, and Peru and Chile in 1947
asserted jurisdiction over not only the sea
hottom of the continental shelf, but also
the water above it. Honduras, in 1951,
established a 200-mile "resource
protection zone," the first such zone that
would later be referred to as an exclusive
economic zone. In the next 30 years over
50 nations claimed varying degrees of
jurisdictional authority over ocean
resources out to 200 miLs from their
shores. As a result, (he international
recogr.ition of the “high-seas" character
in these 200-mile zones bhecame less and
less pronounced.

Overlapping the last decade of this
period the nations of the world
negotiated the United Nations Law of the
Sea Convention (LOS Convention),
culminating in 130 nations signing the
treaty in 1982 The LOS Convention is
the sole internationally recognized text
defining the legal parameters of exclusive
economic zones. Although the United
States announced that it would not sign
the LOS Convention, the President’s
EEZ Proclamation conforms closely to
the LOS articles on exclusive economic
zones. ¥ In addition, the President an-
nounced that the United States wjuld act
in accordance with the provision of the
LOS Convention relating tu * traditional
uses of the oceans — such as navigation
and overflight.” 5

After the 1983 U.S. EEZ
Proclamation:

T he EEZ Proclamation fundamentally
altered fhe legal character of the 200
mile zone around the United States.
Prior to the Proclamation, the body of
U.S. law pertaining to this zone, while
asserting U.S. jurisdiction in piecemeal
fashion over select resources, nonetheless
continued to apply in the internationally
recognized regime of "high seas." o

“Prior to W orld
W ar Il the ocean
waters beyond a
nation's territorial
sea were nearly
universally regard-
ed as ‘high seas.’
But in waters that
are now EEZs,
there has been a
fundam ental

n
change.

“The EEZ Pro-
clam ation fun -
damentally altered
the legal character
ofthe 200 mile
zone around the

United States.



“Unless another
country's recogniz’
ed rights are imp-
inged upon, no
other nation can
question the
management deci-
sions ofthe United
States concerning
its EE Z

M
resources.

“For decades the
U.S. Supreme
Court has con-
sistently ruled that
only the federal
government
possessed fu ll and
paramount authori-
ty to manage the
naturJ resources
outside the ter-
ritorial sea.
However, the legal
basis upon which
these cases rest no

n
longer applies.

Although the pure concept of the "high
seas" was erodii.g within 200 miles of
this country and others, the status of
ocean resources in this zone did not une-
quivocably change from high seas
resources to U.S. domestic resources until
othe U.S. EEZ Proclamation. At the same
time, in accordance with international
taw, the high seas rights of non-resource
related activities, such as navigation and
overflight, among others, are expressly
recognized and preserved in the Presi-
dent’s Proclamation.

The United States now has sovereign
rights o'-er the living and nonliving
resources within its EEZ. How to exer-
cise these rights is an internationally
recognized sovereign, i.e. domestic, ques-
tion. That is, unless another country’s
recognized rights are impinged upon, r.0
other nation can question the manage-
ment decisions of the United States con-
cerning its EEZ resources. In terms of
U.S. federal law, this is a fundamental
change with potentially profound
domestic consequences.

Supreme Court Rulings, International Law

and EEZ Lesource Management

F  or decades the U.S. Supreme Court

has consistently ruled that only the
federal government possessed full and
paramount authority to manage the
natural resources outside the territorial
sea. In fact, until Congress passed the
Submerged Lands Act in 1953 the Court
ruled that even within the three mile
"marginal sea" the federal government
had full and paramount natural resource
mingement authority. However, the legal
brsis upon which these cases rest no
longer applies.

In the landmark case United States v.
California]6 the court ruled against
California’s assertion of “dominion”
over the submerged lands within its three
nautical mile zone of State ocean waters.
The court based its decision on the ra-
tionale that:

"But whatever any nation does in
the open sea, which detracts from
its common usefulness to the
nations, or which another nation
may charge detracts from it. is a
question for consideration among
nations ;. such, and not their
separate governmental units."1

As a result, the Court ruled that hecause
marine resource management could affect
international relations, the "Federal
Government rather than the state has
paramount rights in and power over that
belt, an incident to which is full domi-
nion over the resources of the soil under
that water area.”’ 18

This rationale is the hasis for a series
of Supreme Court rulings that followed.
In 1950, in United States v. Louisiana, 19
the Court rejected Louisiana’s claim of
rights over the resources in, and beyond,
the three mile zone, holding that “The
ocean seaward of the [three mile zone) is
perhaps even more directly related to the
national defense, the conduct of foreign
affairs, and world commerce than is the
marginal sea. Certainly it is not less
s0."-0 The same year, in United States v.
Texas, 3L the Court also rejected Texas'
claim to the resources in its three mile
zone of ocean waters. Texas argued that
because it was an independent Republic
ﬁrior to admission to the Union it thus
eld full authority over these resources.
The Court, however, ruled that upon
entering ihe Union Texas was ﬁlaced on
an “equal footing" with all other States.



antlihat “The United States then took
her place as respects foreign commerce,
the 'mieaging of war, the making of
treaties, defense of the shores, and the
like. In external affairs the United States
became the sole and exclusive spokesman
for the Nation.”"

Congress reacted to these Supreme
Court casei hy passing the Submerged
Landi Act of 1953 signed into law by
President Eisenhower, that vested in the
States title to the seabed of their ocean
waters. Later the same year Congress
passed a companion act, the Outer
Continental Shelf Lands Act (OCSLA).--1
The OCSLA provided that the waters
above the continental shelf arc recognized
as high seas:5. while establishing
exclusive federal jurisdiction over the
continental shelf seaward of the
territorial limit of the States.

Nonetheless, in 1969, in United
States v. Maine,-6 13 Atlantic States
challenged the federal government’s
paramount rights over the submerged
lands beyond State waters, claiming that
as successors to the Crown of England
(or Holland in the case of New York)
they possessed full authority over the
seabed beyond the three mile State
mjters. The Supreme Court, rejecting this
irgument, reaffirmed the rulings Cali/or-
mm Lousiana and Texas, and ruled that
ne international character of these

aters required the federal government to
:am full dominion over the seabed of
scontinental shelf beyond the three

le line.

The>e rulings, both before and after
e Submerged Lands Act or the OCSLA
me implemented, were based on the
preme Court's determination that the

:an area beyond State territory was

ernational in character, and thus the

nagem.nt of these resources could

:ct relations with foreign nations,

ause the U.S. Constitution expressly

its to the federal government all

ers to conduct foreign affairs, the

J5 had no role to play m marine

,Ice management beyond their ocean

.- This has changed.

A Sea Change with
the EEZ Proclamation

W ith the EEZ Proclamation,
resource management within the
EEZ is no longer international in
character, but rather is a purely domestic
matter. The basis upon which the above
Supreme Court cases rest no longer ap-
plies. The EEZ is no longer an ‘‘open
sea.” No other nation can charge that a
resource management decision by the
United States detracts from the “com-
mon usefulness” of this zone. The
resources of the U.S. EEZ are not to be
managed for their international “com-
mon usefulness,” but rather for the
usefulness of the United States. Thus,
domestic management of U.S. EEZ

resources has become a question for con-

sideration by the “separate governmental
units,” i.e. the federal government and
the coastal States. This does not mean
that the coastal States automatically ac-
quired resource management authority in
the EEZ with the issuance of the
presidential EEZ Proclamation. It simply
means that no constitutional barrier now
exists to deny States their proper role in
sharing the responsibilities and benefits
of resource-management authority with
the federal government.

Thus, to the extent that management
of the resources of the U.S. EEZ does
not directly affect the rights of other na-
tions, this management is now purely a
domestic question, a question that can be
answered only with full participation by
both the coastal States and the federal
government,

“ W ith the EE Z
Proclam ation, the
EEZ is noloqger
an ‘open sea. The
resources of the
U.S. EEZ are not
to be managed for
their international
‘common
useﬂnness,’but
rather for the
usefulness o f the
United States.
Thus, dom estic
management of
U.S. EEZ
resources has
become a question
for consideration
by the ‘separate
governm ental
units,’ i.,e. the
federal government
and the coastal

N
States.



"The orderly
development of
EEZ resources
would be impossi-
ble without effi-
cient access to,
and interconnec-
tions with, ports,
harbors, shoreside
supporty, process-
ing and storage
facilitiesy m arkets,
transportation
routes and the
countless other
needs that accom -
pany offshore

)
development.
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THE OCEAN GOVERNANCE CHALLENGE

JURISDICTIONAL COMPLEXITIES

T he human side of the equation

governing America's ocean resources
can be stated In five parts: local
authorities. State governments, the
federal government, the private
(commercial) sector, zr " tue general
'oublic. Local authorities control the
ocation and operations of facilities, such
as ports and harbors. State governments
control environmental aspects, such as air
and water quality, as well as protection,
conservation and development of
resources in State ocean waters. The
federal government has authority over
the international aspects of the EEZ.
such as law enforcement and national
security, as well as. currently, dominant
authority in the management of the living
and nonliving resources. The private
sector is often the prime mover in
offshore development. What does, or
does not, happen offshore, and at what
pace, usually depends on market
conditions and the judgment of corporate
officials. And finally, the general public
has an important role in the
decision-making process. Public hearing
are a legal requirement in many
resource-use decisions, at both the federal
and State levels.

Because the orderly development of
EEZ resources would be impossible
without efficient access to, and
interconnections with, ports, harbors,
shoreside support, processing and storage
facilities, markets, transportation routes
and the countless other needs that
accompany offshore development, it is
clear that all five parts of the ocean
governance equation must participate in
the decision-making process.

The jurisdictional division between

levels of government — Three separate
-.0s of jurisdiction div.de the coastal

ocean area — local and State
g ernments generally control shoreline
use: in most cases State government has
jurisdiction in the belt of ocean trom the
tidemark out to the three-mile limit; and
the federal government has genera!
jurisdiction from three out to two hun-
dred miles.3 The problems thus created
for the planning ar.d management of
these activities are:

—most important ocean activities

involve all three jurisdictions, a

major complexity; and

--the benefits and costs of ocean

resource exploitation frequently

fall on different, or multiple,

jurisdictions.

The jurisdictional division in the
management of different ocean
resources/uses — Within the two
offshore jurisdictions (federal and State),
each resource/use is typically under the
jurisdiction of a different agency
operating under a different legislative
framework. For example, a specific
federal . gencv manages offshore oil
development, while another agency
handles water quality and related
matters. The problems created by this
single purpose approach include:

—d(ifficulty in advance planning for
heavily used ocean areas;

—Ilack of early identification and
resolution of conflicts among users;
—few opportunities for accom-
modating alternative or competing
uses; an

—difficulty for general purpose
local governments to relate to single
purpose offshore agencies.



Ocean Complexity

I naddition to these human factors,
the nature of the ocean itself must be
considered. The ocean's fluid and
dynamic properties mean that effects
from activities at one offshore location
can spread quickly to other locations, in-
cluding the shoreline. Further, the com-
plex relationship of ocean and coastal
ecosystems — between interdependent
organisms and their habitats and the
larger dynamic environment upon which
they depend — together with our in-

complete knowledge of these systems, vir-

tually guarantees that any ocean develop-
ment activity will produce unexpected ef-
fects well removed from the project
itself. As a result, predicting the impacts
of an ocean use is exceptionally difficult.
The management problems that arise
include:
—unintendtd, unforeseeable conse-
quences of ocean exploitation;
—uncertainty over the fate and ef-
fects of discharges; and
—uncertainty about the geographic
extent and duration of impacts.
Congress has wrestled with the
jurisdictional and natural complexities of
ocean and coastal resource governance.
In October of 1972 recognizing the fun-
damental importance of the coastal zone
of the United States, the Congress
enacted the Coastal Zone Management
Act of 1972 (CZMA). This legislation
authorized the coastal States to develop
and implement coastal zone management
programs for the shorelines of the United
States, including the State ocean waters.
Building on significant coastal manage-

ment efforts already underway in Califor-

nia, Oregon, Delaware, Washington.
Rhode Island. North Carolina, Michigan,
Wisconsin, and Minnesota, most coastal

States took the federal legislative
challenge seriously, completing and ob-
taining federal government approval of
their coastal zone management programs.
At present, 29 States and territories have
federally approved programs, covering
more than 90% of the U.S. shoreline.

A major objective of these Stale,
coastal zone management programs is to
provide a coordinated decision-making
mechanism to reconcile conflicting uses
of the coastal zone. Congress intended
that through this mechanism, coastal
areas and resources requiring protection
would receive that protection while
water-dependent activities that must exist
in the coastal zone would receive priority
consideration. At the same time, the
mechanism fosters public participation
and streamlines the decision process.

Central to the entire process is the re-

quirement of “consistency” with a
federally approved State coastal zone
management program. Generally, any
federal agency, or any person operating
under a federal permit or license, that
conducts an activity that affects a State's
coastal zone must do so in a manner

- 17—

“The ocean's fluid
and dynamic pro -
perties mean that
effects from ac-
tivities at one off-
shore location cun
spread quickly to
other locations, in-
cluding ths

shoreline.



consistent with a State's approved
management plan. While the CZMA has
only been in effect for 15 years, it is
generally accepted that State coastal zone
management programs are performing
rather well and program improvements
are occurring on a regular basis.-9

The coastal zone management process
has been very effective in reconciling the
multiple interests associated with most
coastal uses. Yet from the coastal State
perspective, even beyond recent efforts to
reduce or terminate federal coastal zone
management funding assistance, there are
some serious shortcomings with the
present system, especially when viewed
against the new challenges posed by
America’s new Exclusive Economic Zone.

Up to 1982 tensions between the
coastal States and the federal government
had largely focused on offshore oil. The

prospect of ocean incineration of to*,
wastes, ®aoed disposal of
decommissioned nuclear submarines,
plans for ocean mining have alo
provoked additional coastal State
concern. In each of these instance-., ;!
concern is fueled by two factors: i)
uncertainty as to the effects of the
proposed acti.ity on the marine and
coast."., environments, ar.d 2 the feel:
of coujtai States and communities the
they lacked the legal authority needed
participate in the formal decision-mak
processes. In light of increasing pressu
to develop and use the resources of :h
EEZ, the coastal States view these
concerns as harbingers of potential
conflict unless some important change
are made in present ocean governance
arrangements.
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FORGING THE PARTNERSHIP

T he geographic range of State and

national interests In the oceans bears
relatively little resemblance to the extent
of formal State and federal jurisdiction.
Strong national interests (e.q., security
and interstate commerce) exist
throughout the entire ocean area.
Similarly, as discussed in the previous
section, strong State-local interests exist
well beyond the limit of State waters. In
State ocean waters, the State government
has jurisdiction and ownership of
resources; hence State agencies have been
delegated management authority over
those resources. This authority, however
must be carried out in manner that

acknowledges and protects co-existing na-

tional interests in these same waters.
Similarly, federal agencies that are
delegated authority to manage resources
in the EEZ, must, we believe, take ac-
count of State and local interests that, in
many cases, co-exist with national in-
terests beyond the three-mile limit. There
is nothing in the concept of legal
jurisdiction over resources in a given area
that leads to the non-recognition of valid
“outside” interests that also exist in the
management of those resources.

It is implicit, therefore, that a set of
duties and responsibilities accompanies
the benefits of ownership and exploita-
tion of publicly held ocean resources.
One important element of the govern-
mental presence in the oceans, therefore,
is made up of both the management of
the henefits that How from sovereign
rights and the discharge of the duties and
responsibilities associated with the exer-
cise of those rights.

>n .he Exclusive Economic Zone,
three different duties fall to federal
resource managers:

“There is nothing
in the concept of
legaljurisdiction
~ Duties to the Nation: includes max-
imizing the financial benefits that How
from control of the resources, while
minimizing the impacts from such ex-

ploitation to other ocean users, resources
and the environment.

given area that
leads to the non-
recognition of

!

valid ‘outside in-

Duties to the international communi-
ty:  maintaining navigational and other
high seas freedoms for the world
community in compliance with
international law. Also, a duty exists to
prevent pollution in the U.S. EEZ from
spilling over to the high seas or into the
EEZs of adjacent nations.

terests that also
exist in the
management of

those resources.”

Duties to adjacent coastal States: to
prevent, reduce or compensate for
pollution and other effects shown in
Table 2 that affect resources under State
ownership or control.

A similar set of duties falls on the
coastal State ocean resource manager,
including:

Duties on behalf of the State's
citizens: to maximize earnings while
minimizing environmental impacts.

Duties to the Nation: Prevention of
pollution entering the EEZ; protection of
endangered species and marine mammals;
facilitation of interstate commerce and
safe navigation, acting consistent with
national security interests.

ovVer resources in a



‘717 the past, the
interests of the
States and local
communities have
usually been pro-

jected from the

shoreland seaward.

A more
appropriate
approach is to
start from the
location of the
activities in the
EEZ and project
the effects and im -

n
pacts shoreward.

Duties to the coastal local govern-
ments:  Prevention of air and water
pollution that would affect them,
assistance in dealing with planning and
socio-economic impacts.

Of course, federal and State resource
management agencies operate under the
terms of ocean resources management
law. However, two additional norms
gen.rally ?uide public decision-makers:
agency policy and public duties. But.
only a portion of these are ever formally
written into law.

The law: a framework of procedures
and processes duly adopted by a
legislative body guiding decision-making
in a given area, not necessarny
predetermining every outcome, usually
not exhaustive, usually not eliminating all
discretion in decision-making.

Agency policy: the objectives that a
particular governmental agency wishes to
achieve during its tenure, working within
the broad limits established by the law.
Usually not so comprehensive or all in-
clusive as to eliminate discretion in deal-
ing with matters not directly in conflict
with agency objectives.

Public duties: an inherent pai'. of
the execution of public tasks, related to
norms of fairness and justice, that flow
from considerations of equity. On a par
with the law, sometimes spelled out in
the law, sometimes not.

Much of the difficulty associated w;:n
the operation of the present OC5 oil and
gas leasing program, for example, centers
around the different weights that various
interests tend to give to these three
norms.

In the past, the interests if the State-
and local communities -y + el
projected from the shoreline -eaward,
and terminated arbitrarily at the
boundary of State ocean waters. A mere
appropriate approach, however, is to
stan from the location of the activities in
the EEZ and project the effects and
impacts shoreward to the State coastal
zone and shoreiands. This lends a more
accurate view of the range and exient cf
the State interests that need to be
protected in State-Federal arrangements
governing the EEZ.

Furthermore, the concept of "shore-
linked" impacts of ocean development Is
useful in gauging the roles of the 5:a:e
and federal governments in ocean
development. Long-term commitments
for the exclusive use of ocean space, and
the resultant long-term commitment of
the shoreside support facilities, require
the concurrent approval of both the
federal government and the involved
coastal States. The C'jowater Ports Act
and the Ocean Thermal Energy Act set a
precedent for shared decision-making :n
the case of ocean developments of this

type.



An efficient EEZ management process
will also have to address the uncertainty
due to the complexity of ocean processes.
Given our incompiete understanding of
ocean dynamics, accurate predictions of
effects of a given ocean activity are
usually not possible. Nonetheless, new
ocean developments will not be held back
until ail of the necessary knowledge
about ocean processes is known. Improv-
ed ways are clearly needed to deal with
these uncertainties.

To minimize uncertainty,
operationally-linked monitoring programs
should be used. Prior to the start-up of a
new ocean activity, haseline studies
should be performed. Then, agreement
should be reached among the potentially
affected interests, on levels (thresholds)
of key parameters that, if “ached, would
trigger pre-agreed changes in the

operation of the activity (or full
shut-down, in the worst case situation).
Too often there is no mandated
connection between monitoring and the
operation of the program. Operational
rules and procedures are established at
the onset of a new ocean program, based
on the best information available at that
time. The tendency is for these
procedures to remain fixed throughout
the operation despite the fact that a
properly designed monitoring effort couid
be providing highly relevant and useful
information to the ongoing program.

In some ocean situations, we know
too little to design an
operationally-linked monitoring program.
If the gaps in our understanding are of
that magnitude, an even more
conservative approach should he adopted
(e.0., a scaled-down project) until the
needed basic research has been completed
and a proper monitoring program can be
designed. Too little effort has been put
into this aspect of the ocean management
problem. The result has been
unprofitable debates over the likely
consequences of a proposed ocean
development activity and final decisions
that are often largely political rather than
technical in nature. Even our current
understanding of ocean science should
permit us tc do better than that.



“W hether t‘he

words are con-

sultation,’ joint
participation,’or
‘concurrent
authority,’the
message is the
same — the pro-
cess of managing
America's EE Z
resources must in-

volve all who are

affected."

“Our goalis to
establish an effec-
tive,joint par-
ticipatory process
with the federal
government that
recognizes the
legitim ate interests
of the coastal
States and their
citizens, and best
serves the inte:,ests

of the N ation.

SFETTAV Vi}
CONCLUSION

W hether the words are
"consultation,” "joint
p ticipation," or
"concurrent authority.” the message is
the same — the process of managing
America’s EEZ resources must involve all
who are affected.

The coastal cone will continue to be
'home” for land-based facilities — ports,
piers, warehouses, docks, and processing
plants — so integral to EEZ activities.
As these activities expand and intensify
in the future, the need for coastal
support facilities will also increase and
with it, the growth of associated and
necessary local "infrastructure’— roads
and related municipal and county
services. The construction and operation
of these facilities and urban
infrastructure will place financial, social
and environmental demands on coastal
governments and their citizens. Likewise,
the environmental impacts offshore from
ocean resource development are of direct
interest and concern to the citizens of the
coastal States. These citizens therefore
must be part of the EEZ resource
management process.

There is some statutory precedence
for involving coastal States in ocean
resource management. For example,
consultation authority is available to
coastal State governors and local
governments under the Outer Continental
Shelf Lands Act. A joint participation
mechanism is available under the
Fisheries Conservation and Management
Act, where the federal government,
coastal States, commercial and
recreational fishing interests are all
involved. Coastal State concurrent
authority is available under the
Deepwater Ports Act, But all too often
the degree of involvement of coastal
State governments in the EEZ resource
decision-making process does not match
the impacts of the EEZ resource activity
on the coastai States.

Our proclamation, asserting the rights
and responsibilities pertaining to the pro-
tection. conservation and development of
resources of the United States Exclusive
Economic Zone, and the accompanving
policy statement speak to this process
and partnership. The coastal States’ Pro-
clamation does not, however, call for an
extension of State boundaries, or more
water or submerged land "ownersmp.”
An extension of the State .aters
boundary to 12 miles, w ,'e it mav have
specific benefits, would not address the
larger issue of effectively managing this
vast interdependent ecological system.

Rather, our goal is to establish an
effective, joint participatory process with
the federal government that recognizes
the legitimate interests of the coastal
States and their citizens, and best serves
the interests of the Nation. The elements
of this joint participatory process
include: an equitable division of EEZ
resource development costs and benefit,
full recognition of the duty to future
generations, the need for ocean research



and environmental protection, and shared
decision-making for all ocean activities
affecting the interests of the citizens of
coastal States. These elements will be our
guide as we actively seek to improve the
existing piecemeal, and all too often con-
frontational. approach to EEZ resource
management. An effective intergovern-
mental process must, and can be achiev-
ed if this nation is :0 reap the full
benefit of its EEZ resources.

The coastal States have already been
active in pursuing this EEZ partnership

with the federal government through pro-

posed EE." hard mineral mining legisla-
tion and national oil spill liability and
compensation legislation. Other proposals
being considered include: completion of
comprehensive State Coastal Zone
Management programs for the territorial
sea, coordination of State ocean manage-
ment agencies and policies, greater ocean
awareness through Coastweeks and other
public education programs, examination
of an equitable EEZ revenue sharing for-
mula, development of legal agreements
between the coastal States and the federal
government regarding the exchange of
ocean research data and information,
strengthening of State concurrence
authority over federal ocean activities
having direct effects on coastal States,
and enactment of legislation establishing
a national ocean policy commission.

The coastal States are committed to
taking their rightful place as full partners
with the federal government in managing
the resources of the U.S. EEZ. Together,
our nation will move forward to meet the
challenges and develop the potential of
its ocean heritage.

“An effective in-
tergovernmental
process must, and
can be achieved if
this nation is to
reap the fu Il
benefit ofi,;[s EEZ

resources.
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1 For example, the Coastal Zone Mar.-gumen: Act grants States me author;";. to require 'eder.ii z.wit.-js .
in a State's eoaital zone, and ae:ivice> mat are federally "..cen-cJ or permitted ’hat directly affect a State's . .-.j,
zone, to be <consistent to "the maximum extent practicable” with that State's coastal management oroeram.

16 U.S.C.81456 id.

The Outer Continental Shelf Lands Act provides for limited ir.put by a State Governor regarding the t.mme
or location ot a proposed lease sale. A Governor "may submit recommendations to the Secretary" of the Interior
Department, and the Secretary must "communicate to the Governor, n vvriting, the reasons for his determination to
accept or reject” tne Governor'- recommendations.

43 U.S.C.S1345.

The Deepvvater Ports Act requires the approval of a Governor of an "adjacent coastal State" hbefore the
Secretary of TransPortation can issue a license for aDeepvvater Port. Further, the Secretaryis required to ¢.'-.dr <
a Deepvvater Port license, upon such notification by the Governor, "so as to make [the license] consistent o
State programs "relating to environmental protection, land and water use. and coastal cone manaceme.ut."
BU.S.CE108

2 On behaif of the coastal States, Michael Fischer, then Executive Director o; the California Cea-tal Cemr-u.---.c-,
drafted a propo-al outlining the parameters of such a study and approached the William H. Donr.er Foundation ",
New York City regarding funding. After a period of negotiation, the Donner Foundation provided a grant to the
CSO to undertake the F.EZ study.

3 The Magnuson Fishery Conservation and Management Act provides that the exclusive management authority of
the U.S. "shall not include, nor shall it be construed to extend to” species of tuna. 16 U.S.C.§1813 The
Proclamation likewise expressly provides that "highly migratory species of tuna ... are not subject to United States
jurisdiction and require international agreements for effective management.”

4. Gordon, W.G., and R.E. Gutting, Jr., Winter 198485 "The Coastal Fishing Industry and theEEZ," Ocear.us,
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5 ld
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Curlin, J.W., 1954. " Technology and Oil and Gas Development in the Exclusive Economic Zone." in Exclusive
Economic Zone Papers, reprinted from Proceedings of Oceans ‘34, Washington, D.C., Sept. 1934

3 50 U.S.C. Sec.§9S-98h.

9. See Ballard. R.D., and J.S. Bischoff. 1934, "Assessment and Scientific Understanding of Hard Mineral Resource; n
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12 See Booz-Allen. 19<0. "Hazardous Waste Generation and Commercial Hazardous Waste Management Capacity: An
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13 Presidential Proclamation 2667 of September S. 1945

14 Comﬁ)are Part V, United Nations Convention on the Law of the Sea, with the March 10 1983 U.S. EEZ
Proclamation.
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27. Note that Florida and Texas have federally recognized boundaries in their Gulf of Mexico waters out to 3 marine
leagues, or rougnly 10 miles.

28 1d,

29 “A review conducted by NOAA’s Office of Ocean and Coastal Resource Management (OCRN1) of Federal con-
sistency actions during 1982 indicated that the states reviewed approximately 300 direct Federal activities under Sec-
tion 307(c) (1) with non-concurrences in about 3 percent of the cases. Approximately 7500 Federally licensed and
permitted activities were reviewed under Section 307(c)(3)(A) and the states objected in about 2 percent of the cases.
Approximately 500 Federally licensed activities described in detail in OCS plans under Section 307(c)(3)(BJ were
reviewed by the states with nonconcurrences in about 0.5 percent of the cases. Finally, the states reviewed approx-
imately 600 Federal assistance proposals to state and local governments under Section 307(d) and objected in about
05 percent of the cases. These numbers are approximate since precise data was unavailable in a few cases: but thev
also reflect a tremendous level of success under existing mechanisms.

"the litigation history of the consistency provisions provides further evidence that the Federal consistency system
works. NOA.A’s research indicates that in the twelve years since the passage of the CZMA 23 lawsuits have heen
brought against Federal agencies on consistency grounds. Of these, 9 of the cases involved OCS leasing, 2involved
fishery management plans. 5 involved activities on Federal enclaves within the coastal zone, and 7 involved activities,
including permits located within the coastal zone.” CZM Federal Consistency, H.R. Rep. No. 98-52 98th Cong. 2d
Sess.. 59, March 27 and lune 26, 1984



APPENDIX A

History of the
Coastal States Organization’s
Exclusive Economic Zone Project

The two >ear course or' the work. commencing in January 1985 can be divided into six -cements:

January to May 1985 — Preparation of a draft report for use at the EEZ Symposium

The 300-pace report included a description of current and Brojected EEZ ac:i'.;iies. a Jiscu"..n < -4
State interests in the EEZ, an analysis of ihe fundamental problems of ocean resources manager:'.."". ..~C
men: of the presently available legal tools for protecting coastal State interests,

June 24 to 26. 198 — The CSO-Sponsored EEZ Symposium. Orcas Island. Washington.

The Symposium involved about 60 participants representing a range of ocean users, levels of gcmarr.m.r:.. r-c
academic specialties. The meeting focused on the significance of the EEZ proclamation, resource- and we- vt me
EEZ. current cad emerging problems in the management of ocean resources, present tensions between S:ce and
federal levels of government, and options “or improved management.

July to August 1985 — Formulation of a Set of EEZ Policy Options for the Coastal States

Five sets of options were formulated: strengthening the fundamentals of the existing CZM system; strengthening
the financial base of State coastal programs; improving the effectiveness of Federal-State working reiatior.s: char.gin.,
the basic ground rules through Ie?islatwe amendment; and developing an enhanced ocean education, awareness, and
planning effort. These were complied in a report prepared for a CSO meeting in Bar Harbor. Maine, in Aucust
19S5.

September to December 1985 — Consideration of a Tentative CSO Plan of Action Based on the Policy Options
Discussed at the Bar Harbor Meeting.

The tentative plan included general recommendations in four areas: strengthening of the existing CZM program:
developing an ocean awareness program; legislative action to better define the coastal State role in major EEZ
development activities: and seeking support for a legislatively-created national ocean policy commission.

March to August 1986 — Development of a Modified Approach: Emphasis to be on a Proclamation of States'
Rights and Responsibilities in the EEZ and an Accompanying Policy Statement.

Based on discussions at CSO meetings in Corpus Cristi, Texas (December 1985). Washington. D.C. (January
1986), and Seattle, Washington, (March 1986), a coastal State proclamation and a supporting policy statement sere
phrepared as the more appropriate way of expressing the present policy positions of the coastal States with recard to
the EEZ.

September to December 198 — Completion of a Final Report.Including Final Versions of  the ProposedCoastal
State Proclamation and the Accompanying EEZ Policy Statement.

Preparation of the present report and submission to the annual meeting of the CSO membership in Florida in
December 1986

Much of the work of the study was accomplished in a series of meetings between the Consultant. the EEZ Steer-
ing Committee, and the Executive Committee of CSO. These meetings were held every two to three morur -durr:
the course of 1985 and 1986

The Consultant's 'mal report was submitted to CSO in late October 1986 After consideration ov he Steering
and Exbecutive Committees, the report was presented to the CSO Governing Board during its annual meeting in
December.

December 1986 — April 1987 — Adoption of Final Report.

The Proclamation and Policy Statement, as revised, were adopted by theCSOGoverning Board at thelmh  An-
nua! CSO meeting, with the understanding that the Executive Committee give final approval on the nalar.ee o' the
report at its March 1957 meeting. The CSO Executive Committee approved the lull final report, givmg ui-.-ct.ou v
its publication by early April 1987
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“As generalpur-
pose governments
with existing
resource manage-
ment com petence,
the coastal States
are directly
responsible for ac-
ting on behalfof
the ocean interests
of their citizens,
and the citizens of
the country as a

whole.”

LI

0
FT

P
0 COASTA

1 he U.S. Exclusive Economic Zone
was established in 1983 With this
action the United States acquired
internationally recognized "sovereign
rights for the purpose of exploring,
exploiting, conserving and nanaging
‘mmatural resources, both living and
nonliving, of the seabed and subsoil and
the superjacent waters.” The Exclusive
Economic Zone (EEZ) extends 200
nautical miles seaward of the Nation’s
coasts, bringing an area more than one
and a half times larger than the land
mass of the United States under exclusive
U.S. resource management authority.
Vast reserves of known resources, and
the promise of tremendous reserves yet to
be discovered, exist within the EEZ. All
Americans stand to benefit from the
proper management of these marine
resources. Early national attention should
be given to the creation of an
appropriate management regime for this
important new ocean area. There are
existing requlatory regimes that manage
oil, gas, and fishery resources. However,
full economic and social benefits of other
EEZ resources will be realized only if an
orderly and stable regulatory framework
is in place — one in which nil affected
parties are effectively represented in the
decision-making procerj
International law :'.cognizes a
200-mile zone (the EEZ) within which
coastal nations have sovereign and
exclusive rights over living and nonliving
resources. Exploration and exploitation
of these resources are thus separate and
distinct from other ocean uses, such as
navigation and overflight, within
international jurisdiction. Resource
management in the U.S. EEZ is now a
domestic issue. As such, it is the joint
concern of the coastal State and federal
governments. Therefore, the legitimate
roles of the federal and State
governments in the management of these
resources musi now be re examined.
Given their proximity to, and reliance
on, the sea. and the extent that
development of these marine resources
will affect their economy and
environment, the coastal States have
direct and inherent

CY STATEMENT
HE L STATES

interests pertaining to the protection,
conservation and development of the liv-
ing and nonliving resources of the EEZ.
It is neither feasible nor desirable for the
national government to attempt to repre-
sent all of the public interests in ocean
activities beyond the territorial sea. As
general purpose governments with ex-
Isting resource management competence,
the coastal States are directly responsible
for acting on behalf of the ocean in-
terests of their citizens, and the citizens
of the country as a whole. The present
statutorily created dividing line between
State and federal jurisdiction in the
ocean — the seaward limit of the ter-
ritorial sea — measures only the current
divi“on in the management authority
over .he ocean resources. The coastal
States’ interests, rights and respon-
sibilities extend well beyond this
statutorily created, yet arbitrary, limit.
Because the marine, coastal and ter-

restrial environments are one interdepen-
dent ecological system, ihe EEZ resource
management regime must be an in-
tegrated one. Ocean management is a
logical extension of coastal management,
forming a unified whole. The manage-
ment regime must have the capacity to
account for the use and development of
various resources. The single-purpose ap-
ﬁroach to ocean management now in use

as generated conflicts rather than resolv-
ing them, and will become increasingly
ineffective in handling multiple uses in
the EEZ.



The diversity of the resources of the
EEZ and their vital importance to pre-
sent and future generations of Americans
requires that careful attention be paid to
maintaining a proper balance between
protection, conservation and development
In the EEZ. A primary goal of EEZ
resource management should be to main-
tain the health and viability of the ocean
ecosystems in ord:r to ensure sustained
long-term benefits to the people of the
Nation.

The extension of sovereign rights over
the resources of the EEZ carries with it a
public trust duty to conserve and ensure

the availability of these resources for pre-

sent and future generations. Since the
citizens of the coastal States will be
directly affected by the discharge of this
duty (or a failure to do so), coastal State
governments have a special responsibility
to ensure that this duty is fully incor-
porated into EEZ management decisions.

Because of this responsibility, there
must be shared decision-making with the
federal government on all ocean activities
affecting the interests of citizens of
coastal States. Long-term commitments
of fixed ocean and shoreside space and
potential long-term impacts to coastal
and ocean resources often require the
mutual consent of the federal government
and the affected coastal State
governments.

Coastal States also have a respon-
sibility to assure that State and local par-
ticipants in any ocean activity receive an
equitable share or' responsibility, better
advance information on value and
distribution of ocean resources must be
in the State government's hands before
decisions are made. This will ensure that
the public receives a fair return for the
use or sale of their resources.

The establishment of the U.S. EEZ
brings great new opportunities and
challenges to the coastal States. The
coastal States have a legitimate right in
the management of the resources of the
EEZ in concert with the federal govern-
ment. Certain fundamental principles
have guided the coastal States in arriving
at their Proclamation of rights and
responsibilities pertaining to the manage-
ment of the resources within the EEZ.
These principles include: shared decision-
making on all ocean activities affecting
the interests of the citizens of the coastal
States; an equitable division of the costs
and benefits of he development of these
ocean resources; full recognition of the
duty to future generations to protect
their interests; and an appreciation that
effective ocean management must be bas-
ed upon solid research and environmental
protection.

The coastal States are committed to
shaping national policy for the protec-
tion, conservation and development of
U.S. EEZ resources in accordance with
this Proclamation and Policy Statement,

*The single-
purpose approach
to ocean r’nanage—
ment non in use
has generated con-
flicts rather than
resolving them,
and will become
increasingly inef-
fective in handling

m ultiple uses in

n
the EE Z.
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