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COM M ITTEE O N  R E S O U R C E S

HOUSE RESOURCES COMMITTEE 
LETTER OF INTENT FOR

CSHB 63

The L e g i s l a t u r e  b e l i e v e s  t h a t  t h e  Board o f  F i s h e r i e s  p r e s e n t l y  
h a s  t h e  a u t h o r i t y  t o  e s t a b l i s h  r e g u l a t i o n s  s u ch  a s  t h e  
s u p e r e x c l u s i v e  u s e  a r e a  and v e s s e l  r e s t r i c t i o n s  e s t a b l i s h e d  i n  
c e r t a i n  B e r i n g  Sea h e r r i n g  f i s h e r i e s .  The L e g i s l a t u r e  i n t e n d s  
t h a t  t h i s  l e g i s l a t i o n  c l a r i f y  and c o n f i rm  t h e  B o a r d ' s  
a u t h o r i t y  i n  mak ing t h e  t y p e  o f  a l l o c a t i v e  d e c i s i o n s  e x h i b i t e d  
by t h e  B e r i n g  Sea h e r r i n g  r e g u l a t i o n s ,  and t h a t  t h r o u g h  t h i s  
l e g i s l a t i o n ,  t h e  L e g i s l a t u r e  s e e k s  t o  r e s o l v e  any  d o u b t s  
r a i s e d  by  t h e  H eb e r t  c a s e  a s  t o  w h e t h e r  t h e  Board o f  F i s h e r i e s  
had  t h e  a u t h o r i t y  t o  e s t a b l i s h  s u p e r e x c l u s i v e  u s e  a r e a s  f o r  
r e g u l a t i n g  commerc ia l  f i s h i n g .

A d e lh e i d  Herrmann 
Co -cha i rm an  
May 1 6 ,  1 9 8 7



RF.QL'F.ST:
Bill Version: HB 6 3  & SB  5 3  

_________  Publish Date : ____ _______________

S T A T E  O F  A L A S K A  1987 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

R e v i s i o n  D a l e :  _ 5 / 8 / 0 7    A g e n c y  A f f e c t e d : F i s h  . . a n d  G a m e
T i d e  A n  A c t  a u t h o r i z i n g  B d .  o f  F i  s h  Q R U ,
t o  a d o p t  r e g u l a t i o n s  e s t a b l i s h i n g  c e r ^ A l h  t y p e s  o t  r e g i s t r a t i o n "
S p o n s o r :  H o f f m a n / B i n k l e y .  a n < T ~ u s e  _____________________________________
Requestor: Ho u h r  R e s o u r c e s ________________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY91 FY 92 .

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS

1 MISCELLANEOUS

TOTAL OPERATING _ -Q__ _____ L _ p ___Q______ . -.9_____ 0

CAPITAL

R E V E N U E

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL u u 0 u .....  O' ' 0
PO SITIO N S:

FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS : (Attach a separate page if necessary)

P ^ d b v :  R o l a n d  S h a n k s  ■'U  p h iw  .4 6 5 - 4 :1 0 0

Division : C o m m i s s i o n e r ' s  O f f p . c e ______________________  D ate: 5 / 1 8 / 8 7

Approved by Commissioner: 
Acencv: F i s h  a n d  G am e

: D ate:

Distnbutioa (by .rparcr) :
Legislative ’rmance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page — —  of
Senate Secretary



FISCAL NOTE
HB 6 3

S T A T E  O F  A L A S K A  1987 L E G I S L A T I V E  S E S S I O N

REQUEST:

Revision D ate :________  ___________
T itle : A n  A c t  r e l a t i n g  t o  t h e  

B o a r d  o f  F i s h e r i e s  ~

Sponsor: H o f f m a n
Requestor: ____________

B i l l  V e r s i o n : 
P u b l i s h  D a t e :

Agency Affected; D e p t_ _ ;_ o f  F i s h  6c Gam e  

BRU: ______________________________________

Components :.

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G F Y  8 7 F Y  8 8 F Y  8 9 F Y  9 0 F Y  9 1 F Y  9 2
P E R S O N A L  S E R V I C E S
T R A V E L
C O N T R A C T U A L
S U P P U E S
E Q U I P M E N T "
L A N D  &  S T R U C T U R E S  
G R A N T S ,  C L A I M S  
M I S C E L L A N E O U S

0
n
0

,  0 ,
0
0
0
0

T O T A L  O P E R A T I N G 0

CAPITAL 0

REVENUE 0

FUNDING: (Thousands of Dollars)

G E N E R A L F U N D  
F E D E R A L  F U N D S  
O T H E R  
T T 7 T A L

0
0
0

■ 0 " '

PO SITIO N S:

F U L L - T I M E
P A R T - T I M E
T E M P O R A R Y

.
_______________ 1 ...........

ANALYSIS : (Attach a separate page if necessary)

Prepared b y : 
Division : _

R o l a n d  S h a n k s

C o m m i s s i o n e r ' s i c e
Phone: 
D ate: _

4 6 5 - 4 1 0 0

'in w x r '

Approved by Commissioner:   Date : ____________________
Agency: F i s h  a n d  G am e

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget i  ]_
Impacted Agency(ies) PaSe --------  of —
Senate Secretary



The bill does not make any chancre in the status quo of the 
Board of Fisheries activities.

The Board of Fisheries established superexclusive use areas in 
the western herring fisheries four years ago. In addition, 
exclusive use regulations have been established by the Board 
for salmon and king crab.

Exclusive use areas do not prohibit anyone from participating 
in the fisheries.

The fisheries are still open to anyone wishing to participate. 
It only restricts the number of spearate herring fisheries a 
person may participate in. Numerous individuals from 
Anchorage, S.E. Alaska and outside the State have fished in 
these areas during the last four seasons while superexclusive 
registration has been in effect.

The proposed legislation does not require or mandate anv 
action by the Board of Fisheries.

The legislation merely insures that the Board of Fisheries has 
the option of using exclusive, superexclusive and nonexclusive 
use areas as a management tool. The decision to do so remains 
with the Board.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 29, 1987

SUBJECT: Super exclusive f lulling zones
(HB 63)

TO: Representative Lyman Hoffman

FROM: Edward H. Hein
Legislative Counsel

HB 63 is a duplicate of SB 53, related to the Board of 
Fisheries’ authority to establish superexclusive fishing 
zones. After studying the District Court's opinion and the 
appellate briefs in the Hebert case, I believe this 
legislation will resolve the problem, though it may be 
broader in scope than necessary to do the job.

In essence, the District Court found that the Board of 
Fisheries acted outside the scope of its statutory authority 
when it established the superexclusive use areas at Cape 
Romanzof and Norton Sound. Although the court recognized 
that improving and maintaining the economic health of those 
localities is a "legitimate and highly desirable goal for 
the state", the board has authc ' by to act only for the pur­
poses of conserving or developi ; the fishery resources of 
the state. And although the b< rd has authority under 
AS 16.05.251(e) to allocate among different fishery user 
groups (i.e., personal use, sport, and commercial), the 
board does not have authority to allocate among members of a 
single user group, the court said.

SB 53 and HB 63 would remedy both of the problems pointed 
out by the court. Section 1 expands the authority of the 
board by allowing it to enhance and protect people's ability 
to take and use fishery resources. This would include 
protecting fishermen in given areas of the state by setting 
up superexclusive use areas. Granting the board such 
authority is consistent not only with the Hebert case, but 
also with Art. VIII, sec. 15, of the Alaska Constitution. 
That section allows the state to limit entry into any



f i s h e r y  t o  p r e v e n t  economic d i s t r e s s  among f i s h e rm en  and 
t h o s e  d ep end en t  upon them f o r  a l i v e l i h o o d .  Th i s  i s  an 
e x c e p t i o n  t o  t h e  p r o h i b i t i o n  i n  t h a t  same s e c t i o n  a g a i n s t  
t h e  e s t a b l i s h m e n t  o f  an e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  
o f  f i s h e r y .
S e c t i o n  2 o f  t h e  b i l l  amends AS 1 6 .0 5 .2 5 1 ( e )  t o  make c l e a r  
t h a t  t h e  b o a rd  may d i s t i n g u i s h  among u s e r s  i n  a s i n g l e  u se  
g ro u p ,  as  w e l l  a s  among d i f f e r e n t  g r o u p s .  T h i s  l a n gu ag e  i s  
n e eded  i n  c o n j u n c t i o n  w i t h  s e c t i o n  1 t o  c l e a r l y  a u t h o r i z e  
t h e  b o a rd  t o  c r e a t e  t h e  s u p e r e x c l u s i v e  u s e  a r e a s .
T h i s  b i l l  would p r o v i d e  t h e  b o a r d  a u t h o r i t y  t o  do more t h a n  
c r e a t e  s u p e r e x c l u s i v e  f i s h i n g  z o n e s .  Fo r  example ,  t h e  b o a rd  
m igh t  u s e  t h e  a u t h o r i t y  g r a n t e d  i n  t h i s  b i l l  t o  a l l o c a t e  
w i t h i n  a u s e r  g roup  f o r  s t r i c t l y  c o n s e r v a t i o n  p u r p o s e s .  
A l l o c a t i o n  c o u ld  be among ' ' p o r t  f i s h e rm e n ,  o r  p e r s o n a l  u s e  
f i s h e rm e n ,  as  w e l l  as  commerc ia l  f i s h e rm e n .  But I  d o n ' t  
t h i n k  t h e r e  i s  much d ang e r  o f  a b u s e  i n  t h i s  g r a n t  o f  
a u t h o r i t y  b e c a u s e  o f  t h e  l i m i t a t i o n s  o f  A r t i c l e  VIII o f  t h e  
s t a t e  c o n s t i t u t i o n .  Sec . 17 o f  t h a t  a r t i c l e  s t a t e s  t h a t  
"Laws and r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  o f  
n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  
s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  and 
p u rp o s e  t o  be s e r v e d  by t h e  law o r  r e g u l a t i o n . "  A r t .  VIII, 
s e c .  2, r e q u i r e s  t h e  l e g i s l a t u r e  to  " p r o v i d e  f o r  t h e  
u t i l i z a t i o n ,  d ev e lopm en t ,  and c o n s c i / a t i o n  o f  a l l  n a t u r a l  
r e s o u r c e s  . . . f o r  t h e  maximum b e n e f i t  o f  i t s  p e o p l e . "  And 
AS 1 6 .0 5 .2 5 1 ( e )  r e q u i r e s  t h e  b o a r d  t o  e s t a b l i s h  c r i t e r i a  f o r  
a l l o c a t i o n s .  These  p r o v i s i o n s  s h o u l d  be a d e q u a t e  t o  p r o t e c t  
a g a i n s t  t h e  a r b i t r a r y  ab u s e  o f  t h e  b o a r d ’ s d i s c r e t i o n .
I f  you have f u r t h e r  q u e s t i o n s  o r  comments on t h i s  d r a f t  o r  
r e l a t e d  m a t t e r s ,  f e e l  f r e e  to  c o n t a c t  me a t  you r  
c o n v e n i e n c e .
EHH:mkr 
m8/068
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D E P A R T M E N T  O P  L A W

OFFICE O F  T H E  A T T O R N E Y  G E N E R A L

131031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
1 HONE: (907) 2760550

R e p r e s e n t a t i v e  Lyman Hoffman 
House o f  R e p r e s e n t a t i v e s  
P.O. Box V 
J u n e a u ,  Ak 99811

F e b r u a r y  17, 1987 O u t  n a t i o n a l  c e n t e r

too CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE; (907) 452-1569

DEO. BOXK-STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

Dear Representative Hoffman:

Re S t a t e  v .  H eb e r t  
( h e r r i n g  u s e  a r e a s )

Lee Goodman o f  y ou r  s t a f f  h a s  r e q u e s t e d  o u r  o f f i c e  t o  
expand upon L a r r i  S p e n g l e r ' s  F e b r u a r y  10, 1987, a n a l y s i s  o f  S t a t e  
v .  H e b e r t , t o  e x p l a i n  t h e  w id e r  .’a m i f i c a t i o n s  t h a t  t h e  d i s t r i c t  
c o u r t ' s  d e c i s i o n  may have f o r  f i s h e r i e s  b o a r d  a l l o c a t i o n  r e g u l a ­
t i o n s ,  i f  t h e  d e c i s i o n  i s  a f f i rm e d  on a p p e a l .

As e x p l a i n e d  i n  L a r r i  S p e n g l e r ' s  l e t t e r ,  t h e  t r i a l  
c o u r t  i n  H eb e r t  h e l d  t h a t  a s  o f  t h e  d a t e  t h e  b o a rd  o f  f i s h e r i e s  
a d o p t e d  t h e  N o r to n  Sound s u p e r e x c l u s i v e  h e r r i n g  a r e a  r e g u l a t i o n ,  
5 AAC 27 .987 ,  t h e  b o a r d ' s  s t a t u t o r y  a u t h o r i t y  t o  c o n s e r v e  and d e ­
v e l o p  t h e  s t a t e ' s  f i s h e r i e s  (AS 16 .0 5 .2 5 1 )  d i d  n o t  a l l o w  t h e  
b o a rd  t o  make a l l o c a t i o n s  w i t h i n  one u s e r  g roup  ( i . e . ,  among com­
m e r c i a l  u s e r s )  i n  o r d e r  t o  p r o v i d e  an economic a d v a n t a g e  t o  one 
segment o f  t h e  u s e r  g ro u p .  The c o u r t ,  i n  d i c t a ,  a l s o  o p i n e d  t h a t  
t h e  1986 amendment t o  t h e  b o a r d ' s  a u t h o r i t y ,  AS 1 6 .0 5 .2 5 1 ( e )  (Ch. 
52, SLA 1986) ,  wh icn  e x p r e s s l y  a l l o w s  " a l l o c a t i o n  o f  f i s h e r y  r e ­
s o u r c e s  among p e r s o n a l  u s e ,  s p o r t ,  and commerc ia l  f i s h i n g  . . . "  
a l s o  does  n o t  a l l ow  t h e  b o a rd  t o  make a l l o c a t i o n s  w i t h i n  one u s e  
g ro u p .  The H eb e r t  c o u r t  a l s o  found  t h a t  t h e r e  was i n s u f f i c i e n t  
e v i d e n c e  t o  s u p p o r t  a f i n d i n g  t h a t  t h e  s u p e r e x c l u s i v e  h e r r i n g
a r e a  r e g u l a t i o n  was i n t e n d e d  i n  p a r t  a s  a c o n s e r v a t i o n  m ea su r e ,  
t o  r e q u i r e  l e s s  e f f i c i e n t  h a r v e s t i n g  means .

The H ebe r t  d e c i s i o n  i s  p r e s e n t l y  on a p p e a l  b e f o r e  t h e  
A la s k a  C ou r t  o F A p p e a l s . I f  t h e  C ou r t  o f  A ppe a l s  ( and  any h i g h e r  
a p p e l l a t e  c o u r t )  s im p ly  a f f i rm s  t h e  t r i a l  c o u r t  d e c i s i o n  w i t h o u t  
m o d i f i c a t i o n ,  t h i s  d e c i s i o n  m igh t  p r o v i d e  a b a s i s  f o r  c h a l l e n g e s  
t o  o t h e r  f i s h e r i e s  b o a rd  r e g u l a t i o n s  t h a t ,  t o  a g r e a t e r  o r  l e s s e r  
e x t e n t ,  p r o v i d e  an economic a d v a n t a g e  t o ,  o r  o t h e rw i s e  a l l o c a t e  a 
c e r t a i n  p o r t i o n  o f  t h e  h a r v e s t  t o  a p a r t i c u l a r  segmen t o f  a com­
m e r c i a l ,  s p o r t s  o r  p e r s o n a l  u s e  f i s h e r y .  Each c a s e  wou ld  h av e  t o  
be a n a l y z e d  on i t s  own f a c t s ,  b u t  i t  i s  p o s s i b l e  t h a t  t h e  H eb e r t  
d e c i s i o n ,  i f  a f f i rm e d  c o u ld  be a b a s i s  f o r  c h a l l e n g i n g  su ch  f i s h -  
e r i e s  a l l o c a t i o n  r e g u l a t i o n s  a s  t h e  Cook I n l e t  management p l a n

03.C51.H
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R e p r e s e n t a t i v e  Lyman Hoffman 
House o f  R e p r e s e n t a t i v e s

F e b r u a r y  17, 1987
Page 2

(wh ich  a l l o c a t e s  among v a r i o u s  s egm en t s  o f  a  commerc ia l  f i s h e r y )  
t h e  F a l s e  P a s s  f i s h e r y  (wh ich  a l l o c a t e s  t o  an e x i s t i n g  l o c a l  
f i s h e r y ) ,  t h e  S tepov ak  f i s h e r y  p l a n  (wh ich  a l s o  a l l o c a t e s  among 
commerc ia l  u s e s ) ,  and s e v e r a l  o t h e r  r e g u l a t o r y  p r o v i s i o n s  t h a t  
make s im i l a r  a l l o c a t i o n s .  You may w i s h  t o  c o n s u l t  t h e  D epa r tm en t  
o f  F i s h  and  Game f o r  a d d i t i o n a l  e x am p le s ,

I t  would be  d i f f i c u l t  t o  p r e d i c t  t h e  outcome o f  a c h a l ­
l e n g e  t o  f i s h  b o a r d  a l l o c a t i o n  r e g u l a t i o n s  t h a t  m igh t  be b r o u g h t  
u n d e r  t h e  H eb e r t  r a t i o n a l e ,  b e c a u s e  any  d e c i s i o n  wou ld  t u r n  upon 
t h e  p a r t i c u l a r  b o a r d  r e c o r d  and f a c t s  i n  e a ch  s i t u a t i o n .  I f  t h e  
H eb e r t  d e c i s i o n  w ere  to  be a f f i rm e d ,  howeve r ,  i t  wou ld  p l a c e  new 
c o n s t r a i n t s  upon t h e  f i s h e r i e s  b o a r d  r e g a r d i n g  i t s  a b i l i t y  to  
make h a r v e s t  a l l o c a t i o n s  w i t h i n  a p a r t i c u l a r  u s e  g ro up .

As m en t io n ed  i n  L a r r i  S p e n g l e r ’ s l e t t e r ,  t h e  H eb e r t  
c a s e  t u r n s  upon s t a t u t o r y  c o n s t r u c t i o n }  t h e  l e g i s l a t u r e  h a s  t h e  
a u t h o r i t y  t o  mod i fy  t h e  s t a t u t e s  t o  r e f l e c t  a d i f f e r e n t  i n t e n t ,  
so l o n g  as i t  i s  c o n s i s t e n t  w i t h  r e l e v a n t  c o n s t i t u t i o n a l  p r i n c i ­
p l e s .

I f  we can  be o f  f u r t h e r  a s s i s t a n c e  t o  you , p l e a s e  l e t
us know.

Yours s i n c e r e l y ,
GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By s S t t  <■ -A (
S a r a h  E. McCracken 
A s s i s t a n t  A t t o r n e y  G en e r a l

SEM/jmo
cc :  Don W. C o l l i n sw o r t h ,  Comm'r ADF&G

S te v e n  P ennoy e r ,  Deputy Comm'r ADF&G 
Ro land  Shank s ,  ADF&G 
L a r r i  I .  S p e n g l e r ,  AGO Jnu  
P e t e  F r o e l i c h ,  AGO Jnu  
B. J .  J o r d a n ,  AGO Jnu
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KOKECHIK F I SHERMEN ' S  ASSOCIAT ION 
BOX 5 4 5 0  

CHEVAK,  ALASKA 9 9 5 6 3

N o v e mb e r  1 6 ,  1 9 8 6

S e n a t o r  F r a n k  F e r g u s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  S e n a t o r  F e r g u s o n ,
The  K o k e c h i k  F i s h e r m e n ' s  A s s o c i a t i o n  r e p r e s e n t s  1 7 8  c o m m e r c i a l  
h e r r i n g  f i s h e r m e n  i n  t h e  v i l l a g e s  o f  H o o p e r  B a y ,  C h e , fa k ,  and 
Scammon B a y .  We a r e  a s k i n g  f o r  y o u r  h e l p  i n  a v e r y  s e r i o u s
p r o b l e m  we a r e  f a c i n g  i n  t h e  1 9 8 7  h e r r i n g  s e a s o n .  We know t h a t
o t h e r  h e r r i n g  g r o u p s  l i k e  y o u r  c o n s t i t u e n t s  i n  N o r t o n  S o u n d ,  and 
g j r o u p s  i n  S e n a t o r  B i n k l e y ' s  D i s t r i c t  a r e  f a c i n g  t h e  s ame  p r o b l e m .

As a r e s u l t  o f  p r o s e c u t i o n  i n  two s e p a r a t e  c a s e s ,  A l a s k a n  S t a t e
S u p e r i o r  C o u r t s  h a v e  r u l e d  t h a t  t h e  B o a r d  o f  F i s h ' s  d e t e r m i n a t i o n  
t o  r e s t r i c t  e n t r a n c e  i n t o  t h e  h e r r i n g  f i s h e r i e s  a b o v e  Cape  
Newham t h r o u g h  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  was  a n  a b u s e  o f  
t h e  B o a r d ' s  a u t h o r i t y .  B o t h  C o u r t s  d e t e r m i n e d  t h a t  " s u p e r -  
e x c l u s i v e  u s e  r e g i s t r a t i o n "  was an s o c i a l  and e c o n o m i c  
a l l o c a t i o n  o f  t h e  S t a t e ' s  r e s o u r c e s .  T h e  C o u r t s  d e c l a r e d  t h i s  t y p e  
o f  a l l o c a t i o n  e x c e e d e d  t h e  a u t h o r i t i e s  c o n v e y e d  t o  t h e  3 o a r a  o f  
F i s h  by t h e  L e g i s l a t u r e .  B o t h  C o u r t s  r u l e d  t h a t  o n l y  b i o l o g y  c o u l d  
d i c t a t e  t h e  B o a r d ' s  d e c i s i o n  m a k i n g .  T h e  S t a t e  h a s  b e gun  t h e  
a p p e a l  o f  t h a t  d e c i s i o n  t o  t h e  S t a t e  S u p r e m e  C o u r t .
We a r e  now f a c i n g  a B o a r d  o f  F i s h  m e e t i n g  i n  D e c e m b e r .  G i v e n ' t h e  
s t a t u s . o f  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  t h e  B o a r d  o f  F i s h  
may d e c i d e  n o t  t o  i m p o s e  t h a t  l i m i t  a g a i n  e x c l u d e  o u t s i d e
b o a t s  w a l k i n g  t h e  c o a s t ,  a nd  h a r m i n g  o u r  l i m i t e d  l o c a l  e c o n o m i e s - ;
I n  t h a t  c a s e ,  o u r  e n t i r e  c o a s t l i n e  w o u l d  b.e e x p o s e d  i n  1 9 8 7  t o  
t h e  o u t s i d e  b o a t s .

T h e r e  i s  a l s o  an  a l t e r n a t i v e .  Th e  B o a r d  o f  F i s h e r i e s  c o u l d  r e -  
i m p o s e  " s u p e r - e x c l u s i v e  u s e  r e g i s t r a t i o n "  -  , a nd  h a v e  i t  
s u b s e q u e n t l y  f l a u n t e d  a nd  o v e r t u r n e d  by  o u t s i d e  b o a t  c a p t a i n s  i n  
1 9 8 7  who a r e  s u r e  t h a t  t h e  C o u r t s  w i l l  a g a i n  r u l e '  " s u p e r ­
e x c l u s i v e  u s e  r e g i s t r a t i o n "  i n v a l i d .

I n  e i t h e r  c a s e ,  o u r  s m a l l  h e r r i n g  f i s h e r i e s  a r e  i n  d a n g e r .  
B r i s t o l  B a y ' s  l a r g e  h e r r i n g  f i s h e r y  w i l l  c o n t i n u e  t o  d r o p  f r o m
2 3 , 0 0 0  me t r i e  t o n s  i n  1 9 8 5  t o  a p r o j e c t e d  8 , 0 0 0  m e t r i c  t o n s  in-
1 9 8 7 .  T h i s  w i l l  r e s u l t  i n  h i g h e r  h e r r i n g  p r i c e s  t h r o u g h o u t  
W e s t e r n  A l a s k a ,  a boom t o  o u r  f i s h e r i e s .  B u t  t h o s e  o u t s i d e
g i l l n e t t e r s  who n e e d  t o  make  mone y  w i l l  c h e a f e v o n  m o r e ,  and go
n o r t h .

The b i g  b o a t s  w i t h  h y d r a u l i c s  w i l l  j u s t  o u t  f i s h  o u r  s m a l l e r  
b o a t s .  N o r t o n  S o u n d ,  N e l s o n - N u n i v a k  E s l a n o s ,  G o o d n ews  B a y ,  and



- .

B u lk  R a t e  i : 
U.S. P o s t a g e  

PAID 
A n c h o r a g e .  A l a s k a  

P e r m i t  No. 1 7 9

Exclusive Registration Overtumed...For Now
T h e  r o c k y  h i s t o r y  o f  s u p e r -  

e x c l u s i v e  u s e  a r e a s  s u f f e r e d  
a n o t h e r  u p n e a v e l  i n  A u g u s t .  A  
N o m e  D i s t r i c t  c o u r t  J u d g e  
e c h o e d  a  p r e v i o u s  r u l i n g  t h a t  t h e  
B o a r d  o f  F i s h e r i e s  h a d  e x c e e d e d  
i t s  a u t h o r i t y  i n  e s t a b l i s h i n g  t h e  
r e g u l a t i o n .

W e s t e r n  A l a s k a  f i s h e r m e n  f i r s t  
s t a r t e d  t r y i n g  t o  e s t a b l i s h  e x ­
c l u s i v e  r e g i s t r a t i o n  f i v e  y e a r s  
a g o .  A t  t h a t  t i m i  t h e  N o r t o n  
S o u n d  f i s h e r m e n  w e r e  c o n t i n u a l - |  
l y  o u t - f i s h e d  b y  t h e  m o r e  s o p h i s ­
t i c a t e d  " h i g h - t e c h ” b o a t s  f r o m  
f u r t h e r  s o u t h .  N o r t o n  S o u n d  w a s  
a  n e w  h e r r i n g  f i s h e r y ,  s o  t h e r e  
w a s  n o  " t r a d i t i o n a l "  c o m m e r c i a l  
u s e .  E x c l u s i v e  r e g i s t r a t i o n  w o u l d  / 
p e r m i t  t h e  l o c a l  f i s h e r m e n  t o  
d e v e l o p  t h e i r  f i s h e r y  i n t o  a  
r e l i a b l e  l o c a l  i n d u s t r y .  S i n c e  t h e n  
C a p e  R o m a n z o f  a n d  N e l s o n / N u n i -  
v a k  I s l a n d  h e r r i n g  f i s h e r i e s  h a v e  
c o m e  o n l i n e ,  i n c r e a s i n g  t h e  n e e d  
f o r  e x c l u s i v e  r e g i s t r a t i o n  
p r o t e c t i o n .

T h e  s u p e r - e x c l u s i v e  u s e  d e s i g ­
n a t i o n  p r o h i b i t s  f i s h e r m e n  f r o m /

t a k i n g  p a r t  i n  a n  e x c l u s i v e  u s e  
f i s h e r y  a n u  i n  a n y  o t h e r  h e r r i n g  
f i s h e r y  i r .  t h e  S t a t e  d u r i n g  t h e  
s a m e  y e a r .  A c c o r d i n g  t o  B S F A  
D i r e c t o r  H e n r y  M i t c h e l l ,  " i f  t h i s  
r e g u l a t i o n  f a l l s ,  w h a t  w i l l  h a p p e n  
i s  t h e  n o n - l o c a l  b o a t s  w i l l  m o v e  
i n  a n d  t h e y  c a n  e a s i l y  t a k e  
4 0 - 5 0 - 6 0  p e r c e n t  o f  t h e  
r e s o u r c e . "

I n  o v e r t u r n i n g  t h e  r e g u l a t i o n ,  
a c t i n g  d i s t r i c t  c o u r t  J u d g e  
B r a d l e y  G a t e r  w r o t e ,  " t h e  p u r ­
p o s e  a n d  e f f e c t  o f  s u p e r - e x c l u s i v e  
u s e  i n  t h e  r e g u l a t i o n  a t  i s s u e  i s  
l o c a l  e c o n o m i c  d e v e l o p m e n t  a n d  
p r o t e c t i o n  f o r  l o c a l  f i s h e r m e n ,  
n e i t h e r  o f  w h i c h  r e l a t e s  t o  t h e  
p u r p o s e s  f o r  w h i c h  t h e  B o a r d  
w a s  c r e a t e d  o r  a u t h o r i z e d  t o  a c t . ”

M o r e  s i m p l y ,  t h e  J u d g e  w a s  
s a y i n g  t h a t  t h e  B o a r d  o f  
F i s h e r i e s  e s t a b l i s h e d  s u p e r -  
e x c l u s i v e  u s e  a r e a s  o n l y  f o r  
s o c i o - e c b n o m i c  r e a s o n s  b u t  t h a t  
t h e y  d o n ’t  h a v e  t h e  a u t h o r i t y  t o  
c o n s i d e r  s o c i o - e c o n o m i c  f a c t o r s  
i n  a l l o c a t i n g  t h e  r e s o u r c e .

I n  N e l s o n  I s l a n d  i n  1 9 8 5  f o r  e x ­

a m p l e ,  n i n e  n o n - l o c a l  v e s s e l s  
t o o k  4 0  p e r c e n t  o f  t h e  h e r r i n g  
q u o t a .  “T h e s e  w e s t e r n  h e r r i n g  
f i s h e r i e s  w e r e  l a r g e l y  d e v e l o p e d  
t o  c o n t r i b u t e  t o  t h e  e c o n o m i c  
h e a l t h  o f  t h e  l o c a l  c o m m u n i t i e s , "  
M i t c h e l l  s a i d .  " S o m e h o w  w e  h a v e  
t o  l i m i t  t h e  n u m b e r  o f  b o a t s  i n  
t h e  f i s h e r y ,  o r  w e ' l l  d e f e a t  t h e  
p u r p o s e  o f  t h e  f i s h e r y . "

E x c l u s i v e  r e g i s t r a t i o n  w a s  
d e f e a t e d  t w i c e  b y  t h e  B o a r d  o f  
F i s h e r i e s  b e f o r e  i t  w a s  f i n a l l y  
p a s s e d  i n  1 9 8 2 .  D u r i n g  t h e  1 9 8 3  
h e r r i n g  s e a s o n  f i s h e r m a n  S t e v e  
H e f f e r n a n  w a s  c i t e d  f o r  f i s h i n g  i n  
N o r t o n  S o u n d  a s  w e l l  a s  i n  
S e c u r i t y  C o v e  a n d  G o o d n e w s  B a y .  
A f t e r  a  t w o  y e a r  d e l a y  t h e  c o u r t  
d e c i d e d  i n  f a v o r  o f  H e f f e r n a n ,  
o v e r t u n  i n g  t h e  r e g u l a t i o n  f o r  
t h e  f i r s t  t i m e .  I n  t h e  m e a n t i m e  
h o w e v e r  t h e  B o a r d  o f  F i s h e r i e s  
h a d  r e w o r d e d  i t s  j u s t i f i c a t i o n  f o r  
e x c l u s i v e  r e g i s t r a t i o n .  I n  t h e  n e w  
w o r d i n g ,  e x c l u s i v e  r e g i s t r a t i o n  
w a s  j u s t i f i e d  f o r  r e a s o n s  o f  
m a n a g e m e n t  o f  t h e  h e r r i n g  a s  
; c c  - T t in v e d . o n  p a g e  1 4
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s p a w n in g T c n 7 ? ? 3 ro fW fm ? !^ ? f f l?
a n d  s o c k e y e  s a l m o n  n e a r  t h e  
h e a d w a t e r s  o f  H o o p e r  B a y  
t r i b u t a r i e s .  T h e  a c t u a l  n u m b e r  o f  
s p a w n i n g  f i s h  w a s  s m a l l ,  b u t  
m o r e  e x t e n s i v e  s u r v e y s  m a y  
r e v e a l  a  l a r g e r  . s p a w n i n g  
p o p u l a t i o n .

w s m rn
c i a l  s a l m o n  f i s h e r y  i n  H o o p e r  
B a y  i t s e l f .  P r o p o s a l s  f o r  d e v e l o p ­
i n g  a  f i s h e r y  w i t h i n  t h e  H o o p e r  
B a y  r i v e r  s y s t e m ,  o r  i n  H a z e n  B a y  
a r e  s t i l l  v i a b l e  a n d  t h e s e  a l t e r ­
n a t i v e s  s h o u l d  b e  e x p l o r e d .

v iew s- ua ■ e m n n ra  o  
f i s h i n g  i n  t h e  U .S .  E E Z ,  h e  h a s  n o t  
a d v o c a t e d  a  l e g i s l a t e d  p h a s e o u t .  
O n e  r e a s o n  i s  t h a t  w e  c a n  c o n ­
t i n u e  t o ' u s e  t h e  a l l o c a t i o n  p r o ­
c e s s  to '  o b t a i n  b e n e f i t s  f o r  t h e  
U .S . "

Iff!
t h a t  d e c i s i o n .  S i n c e  t h e  G o v e r n o r  
m a k e q  t h e  r e c o m m e n d a t i o n ,  a n d  
t h e  p r e s i d e n t  m a k e s  t h e  a p p o i n t ­
m e n t ,  Y o u n g  w o u l d  n o t  i n t e r c e d e  
o r  g e t  c o n f l i c t s  s t a r t e d . "

E x c l u s i v e  R e g i s t r a t i o n  O v e r t u r n e d
w e l l  a s  s o c i o - e c o n o m i c s .  T h e  
B o a r d  t h o u g h t  t h e  n e w  w o r d i n g  
w o u l d  b e  a c c e p t a b l e  t o  t h e  c o u r t .

T h e  f o l l o w i n g  s e a s o n  ( 1 9 8 5 )  
r i h e .  S t a t e  a n n o u n c e d  t h a t  i t  i n -  
: t e h d e d  t o  e n f o r c e  t h e  s u p e r -  
:e x c l u s i v e  r e g u l a t i o n .  T h a t  s e a s o n  
f i s h e r m a n  J a y  H e r b e r t  w a s  
c h a r g e d  w i t h  f i s h i n g  i n  N o r t o n  
S o u n d  h a v i n g  a l r e a d y  f i s h e d  i n

S e c u r i t y  C o v e  a n d  B r i s t o l  B a y .
I n  A u g u s t  J u d g e  G a t e r  r u l e d  

t h a t  t h e  B o a r d  o f  F i s h e r i e s  h a d  
a g a i n  e x c e e d e d  i t s  a u t h o r i t y .  I n  
h i s  d e c i s i o n  G a t e r  c l a i m e d  t h a t ,  
" I f  t h e r e  i s  a  d e v e l o p m e n t  o r  c o n ­
s e r v a t i o n  p u r p o s e  t o  s u p e r ­
e x c l u s i v e  u s e  r e g u l a t i o n  i n  N o r ­
t o n  S o u n d ,  i t  i s  c l e a r l y  n o t  b a s e d  
u p o n  t h e  n e e d  f o r  a  m o r e  m a n -

c o n t i n u e d  f r o m  p a g e  1.
a g e a b l e  f i s h e r y . ” T h e  c a s e  w a s  
d i s m i s s e d .  . . .•

T h e  r u l i n g  o n  H e r b e r t ' s  c a s e  
l e a v e s  w e s t e r n  A l a s k a  f i s h e r m e n  
t w o  o p t i o n s  f o r  s a v i n g  t h e  r e g u l a ­
t i o n  t h a t  i s  s o  i m p o r t a n t  t o  t h e i r  
l i v e l i h o o d .  T h e  d e c i s i o n  c o u l d  b e  
a p p e a l e d ,  o r  f i s h e r m e n  c o u l d  
s e e k  a  l e g i s l a t i v e  c u r e .  "  '

"A  l e g i s l a t i v e  c u r e  w o u l d  i n ­

v o l v e  a m e n d i n g  t h e  B o a r d  o f  
F i s h e r i e s  m a n d a t e  t o  p e r m i t  t h e  
B o a r d  t o  c o n s i d e r  s o c i o - e c o n o m i c  
f a c t o r s  i n  a l l o c a t i n g  a  r e s o u r c e . "  
M i t c h e l l  s a i d ,  " W e  w i l l  w o r k  t o  

'i m a k e -  s u r e  t h a t -  t h i s ’ r e g u l a t i o n  
d o e s  n o t  f a l l ” ' "  ’ ’

_  ; . i i ) _
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D E P A R T M E N T  O F  L A W  / p.o. box k-state capitoi
j JUNEAU, ALASKA 99311
I PHONE: (907) 465-3600

OFFICE OF THE A TTORNEY GENERA L I

F e b r u a r y  10, 1987

The Hono rab le  Lyman Hoffman 
A la sk a  S t a t e  L e g i s l a t u r e  
P.O. Box V 
Jun e au ,  AK 99811

Re: H e r r i n g  a r e a  l e g i s l a t i o n
Dear R e p r e s e n t a t i v e  Hoffman:

You h av e  a s k ed  f o r  a d e s c r i p t i o n  o f  t h e  h e r r i n g  
s u p e r e x c l u s i v e  u s e  a r e a  l i t i g a t i o n ,  and o f  i t s  p o s s i b l e  
r a m i f i c a t i o n s .  As I  u n d e r s t a n d  i t ,  you a r e  i n q u i r i n g  a b o u t  t h i s  
c a s e  b e c au s e  i t  r e l a t e s  t o  HB 63, wh ich  you i n t r o d u c e d .  (Tha t  
b i l l  i s  v i r t u a l l y  i d e n t i c a l  t o  SB 53, i n t r o d u c e d  by S e n a t o r  
B i n k l e y . )

The A la s k a  Board o f  F i s h e r i e s  h a s  a d o p t e d  
s u p e r e x c l u s i v e  u s e  a r e a s  i n  manag ing t h e  h e r r i n g  commerc ia l  
f i s h e r i e s  i n  t h e  s t a t e .  The r e g u l a t i o n s  r e q u i r e  t h a t  
p a r t i c i p a n t s  i n  t h e  commerc ia l  h e r r i n g  f i s h e r i e s  e i t h e r  f i s h  i n  
one o f  s e v e r a l  sm a l l  a r e a s ,  o r  anywhere e l s e  i n  t h e  s t a t e .  S e e , 
f o r  e x am p le , 5 AAC 27 .987 .  T h i s  manda te  was v i o l a t e d  by a  Mr. 
HebeftTj who, i n  a c r im i n a l  p r o s e c u t i o n  b e f o r e  a  s t a t e  d i s t r i c t  
c o u r t ,  moved t o  d i sm i s s  t h e  c h a r g e ,  a l l e g i n g  t h a t  t h e  r e g u l a t i o n  
ex ceed ed  t h e  a u t h o r i t y  o f  t h e  Board o f  F i s h e r i e s .  S t a t e  v .  
H e b e r t , No. 2HO-S86-069 Cr . (A la s k a  D i s t .  C t .  , Feb . 6 ~ , 1986) .  
The Board o f  F i s h e r i e s  i n  g e n e r a l  h a s  t h e  a u t h o r i t y  t o  a d o p t  
r e g u l a t i o n s  f o r  che " c o n s e r v a t i o n  and d eve lopm en t"  o f  f i s h e r y  
r e s o u r c e s .  AS 1 6 .0 5 . 2 2 1 ( a ) .

The j u d g e  i n  t h a t  c a s e  r u l e d  t h a t  he c o u l d  f i n d  no 
e v id e n c e  s u p p o r t i n g  a c o n s e r v a t i o n  r a t i o n a l e .  He found  t h a t  t h e  
r e g u l a t i o n  had  b een  a d o p t e d  i n  o r d e r  t o  b e n e f i t  t h e  l e s s  
e f f i c i e n t ,  l e s s  w e l l - f i n a n c e d  f i s h e rm e n  from p a r t i c u l a r l y  c a s h  
poo r  a r e a s  o f  A l a s k a ,  and t h a t  w h i l e  t h e  so c io e conom ic  g o a l s  were 
l a u d a b l e ,  t h e y  d i d  n o t  f a l l  w i t h i n  t h e  b o a r d ' s  c u r r e n t  
a u t h o r i t i e s .

Tha t  c a s e  i s  c u r r e n t l y  on a p p e a l  t o  t h e  A la sk a  Cou r t  o f  
A pp e a l s .  S t a t e  v .  H e b e r t , C ou r t  o f  Appea l s  No. A-1743. B r i e f i n g  
i s  com p le t e d ,  and  e v e n t u a l l y  a d e c i s i o n  w i l l  be i s s u e d .  I n  t h e  
meanwh i le ,  t h e  r e g u l a t i o n s  a r e  t e c h n i c a l l y  e n f o r c e a b l e ;  a 
d i s t r i c t  c o u r t  d e c i s i o n  d i sm i s s i n g  a c r im i n a l  p r o s e c u t i o n  i s  n o t  
e q u i v a l e n t  t o  a s u p e r i o r  c o u r t  d e c i s i o n  i n  a c i v i l  c a s e  e n j o i n i n g  
t h e  e n fo r c em en t  o f  a r e g u l a t i o n .  The d e c i s i o n  i s  n o t  b i n d i n g  on

03 -  C32LH



The H ono ra b le  Lyvu i  Hoffman 
A la s k a  S t a t e  L e g i s l a t u r e

F e b ruary 10, 1987
Page 2

o t h e r  c o u r t s ;  t h e  r e s u l t  o f  t h e  j u d g e ' s  o r d e r  i s  s im p ly  t h a t  t h a t  
p a r t i c u l a r  c r im i n a l  p r o s e c u t i o n  i s  d i sm i s s e d .

The s u p e r e x c l u s i v e  u s e  a r e a  r e g u l a t o r y  mechanism as
a p p l i e d  t o  v e s s e l s  h a s  b e en  common f o r  y e a r s  i n  t h e  s t a t e ' s  
sa lmon f i s h e r i e s ,  and h a s  a l s o  b e e n  employed i n  o t h e r  f i s h e r i e s ,  
su ch  a s  k i n g  c r a b  and t a n n e r  c r a b .  5 AAC 39 .120 ; 5 AAC 34 .020 ; 
5 AAC 35 .020 .  Assuming f o r  t h e  moment t h a t  t h e  d i s t r i c t  c o u r t  
was c o r r e c t  i n  d e t e rm in i n g  i n  t h e  H eb e r t  c a s e  t h a t  t h e  Board o f  
F i s h e r i e s  may n o t  r e g u l a t e  f o r  o n l y  so c io e conom ic  r e a s o n s  w i t h i n  
a p a r t i c u l a r  commerc ia l  f i s h e r y  u n d e r  t h e  c u r r e n t  s t a t u t e s , t h e  
o t h e r  i n s t a n c e s  i n  wh ich  s u p e r e x c l u s i v e  u s e  a r e a  had  b een  
employed a r e  n o t  n e c e s s a r i l y  i n v a l i d .  The a n a l y s i s  i n  e a ch  
s i t u a t i o n  would  depend upon wha t  t h e  b o a r d  r e c o r d  d i s c l o s e s  a b o u t  
t h e  c o n s e r v a t i o n  b a s i s  f o r  t h e  r e g u l a t i o n .  C l e a r l y ,  even  u n d e r  
t h e  H e b e r t  c a s e ,  a c o n s e r v a t i o n  r e l a t e d  j u s t i f i c a t i o n  wh ich  was 
s u p p o r t e d b y  t h e  f a c t s  wou ld  p r o v i d e  a d e q u a t e  l e g a l  s u p p o r t  f o r  
s u p e r e x c l u s i v e  u s e  a r e a s .

The d i s t r i c t  c o u r t  d e c i s i o n  i n  t h e  H eb e r t  c a s e  h i n g e s
s o l e l y  upon s t a t u t o r y  c o n s t r u c t i o n ,  and any d e c i s i o n  from t h e  
c o u r t  o f  a p p e a l s  w i l l  b e  s i m i l a r l y  l i m i t e d  i n  s c o p e ,  s i n c e  t h o s e  
a r e  t h e  o n l y  i s s u e s  p r e s e n t e d  i n  t h e  a p p e a l .  Thus ,  w h a t e v e r  t h e  
c o u r t  d e t e rm in e s  t h e  s t a t u t e s  t o  c u r r e n t l y  mean, t h e  l e g i s l a t u r e  
h a s  t h e  a u t h o r i t y  t o  mod i fy  t h e  s t a t u t e s  t o  r e f l e c t  some o t h e r  
i n t e n t i o n ,  c o n s i s t e n t ,  o f  c o u r s e ,  w i t h  r e l e v a n t  c o n s t i t u t i o n a l  
p r i n c i p l e s .

L I S : cck

c c :  S e n a t o r  B in k l e y
A la s k a  S t a t e  L e g i s l a t u r e
Don C o l l i n sw o r t h ,  Commiss ione r
S t e v e  Pennoyer
Norman Cohen
Ro land  Shanks
ADFG

S i n c e r e l y ,
. i

Assistant Attorney General



Ed H ine .
LAA/Legal S e r v i c e s  O f f i c e
L i z a  McCracken 
Deborah Vogt 
P e t e  F r o e h l i c h  
B . J .  J o r d a n  
DOL

F e b r u a r y  10, 1987 
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HB63 f i l e  
SB53 f i l e
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F o r  F u r t h e r  I n f o r m a t i o n  C o n t a c t  
R o b e r t  C l a s b y  a t  4 6 5 - 4 2 1 0

J a n u a r y  9 ,  1987

C

H e r r i n g  S u p e r e x c l u s i v e  U s e  A r e a s  

JUNEAU -  C o m m e r c i a l  h e r r i n g  f i s h e r m e n  a r e  a d v i s e d  t h a t  w h i l e  t h e  

s u p e r e x c l u s i v e  u s e  a r e a  r e g u l a t i o n s  f o r  t h e  Goo dn ew s  B a y ,  N e l s o n  I s l a n d ,  a n d  

N u n i v a k  I s l a n d  d i s t r i c t s  h a v e  e x p i r e d ,  t h o s e  f o r  t h e  C a p e  R o n wn z o f  a n d  N o r t o n  

Sound  D i s t r i c t s  a r e  s t i l l  i n  e f f e c t  a n d  e n f o r c e a b l e .  P e r s o n s  d i s c o v e r e d  i n  

v i o l a t i o n  o f  t h o s e  r e g u l a t i o n s  w i l l  b e  c i t e d .  T h e  B o a r d  o f  F i s h e r i e s  may 

a d d r e s s  t h e  i s s u e  o f  B e r i n g  Se a  h e r r i n g  s u p e r e x c l u s i v e  u s e  a r e a s  b e f o r e  t h e  

1987 s e a s o n .  A l e g a l  c h a l l e n g e  o f  t h e  r e g u l a t i o n s  i s  c u r r e n t l y  u n d e r  r e v i e w  

by  t h e  A l a s k a  C o u r t  o f  A p p e a l s .  I t  i s  h o p e d  t h a t  r e v i e w  w i l l  b e  c o m p l e t e d  a n d  

a d e c i s i o n  i s s u e d  by  t h e  c o u r t  b e f o r e  t h e  1987 s e a s o n  s t a r t s .  A n o t h e r  

a n n o u n c e m e n t  w i l l  b e  made  j u s t  b e f o r e  t h e  s t a r t  o f  t h e  s e a s o n  t o  a d v i s e  

f i s h e r m e n  i f  t h e r e  a r e  a n y  c h a n g e s  i n  t h e  s t a t u s  o f  t h e s e  r e g u l a t i o n s .



S T E V E  C O W P E R ,  G O V E R N O R

D E P A R T M E N T  O F  FISH A N D  G A M E P.O. BOX 3-2000
JUNEAU. ALASKA 99802-2000
PHONE: (907) 465-4100OFFICE OF THE COMMISSIONER

March 17, 1987

The Honorable Lyman Hoffman 
Alaska State Legislature 
P. 0. Box V 
Juneau, AK 99811

Dear Representative Hoffman:

Thank you for your memo on HB 63. I found the information 
very useful. We will be considering the bill in the 
Fisheries Cabinet as you have requested.

I believe that you have helped to resolve one of the 
greatest concerns about the bill. It is an important 
distinction that you make about the intent of the legis­
lation. It could be very useful to have the board's 
authority clarified and confirmed.

Once again, thank you for the memo. We will keep in contact 
with your office as this issue proceeds.

Sincerely,



c

Memorandum ------------------

DATE: March 11, 1987

FROM: Representative Lyman Hoffman

TO: Don Collingsworth, Commissioner of the Department of
Fish and Game

SUBJECT: House Bill 63

In discussing House Bill 63 with various members of the 
Department and Administration, it has become apparent that the 
Bill is seen by some as an allocative issue. In hopes of 
getting Departmental and Administrative support, I would like 
to clarify the issue. I would appreciate your discussing this 
with your fisheries mini cabinet, thank you.

The issue of HB 63, while attempting to resolve an allocative 
problem in the herring fisheries, is not intrinsically an 
allocative issue. At issue is the Board of Fisheries' 
authority to premise allocative decisions on factors other 
than strictly conservation and development considerations.

It has been generally assumed that the Board has this 
authority. As pointed out by a letter from Sarah McCracken 
(of the attorney general's office) to Representative Lyman 
Hoffman, the Board has frequently assumed this authority in 
past decisions. As evidenced by the appeal of the Nome court 
decision, the State believes that the Board of Fish does 
indeed have allocative authority in realms other than 
conservation and development.

The Governor's position on this issue is clear. Harold Sparck 
requested that the Governor introduce legislation to limit 
participation in the. western Herring fisheries. In responding 
to the request, the Governor replied, "The continuation of 
effort limitation in the eastern Bering Sea herring fisheries 
is primarily an issue of allocation of the resource between 
Alaskan residents, with some conservation benefits to 
management. These are matters that have normally been handled



by the Board of Fisheries, I think they have done an 
excellent job in that regard, and I will do my part to see 
that continue. I do not believe that it would be in the best 
interest of all concerned for the Legislature to become 
involved in the fisheries allocation business."

Obviously the Administration supports the Board process. The 
authority, and in fact the responsibility to allocate must lie 
somewhere. The Governor claims it should not repose in the 
legislature. We agree. House Bill 63 serves to clarify that 
the authority and responsibility for allocation lies with the 
Board of Fisheries.

If the State is unsuccessful in the Appeal of the Hebert case, 
the burden of fish allocation will be in a limbo status. The 
Board will not be able to allocate, and the Administration and 
Legislature will be deferring that responsibility based on the 
premise that it is the Boards prerogative. H.B. 63 is 
intended to prevent this dead-lock both while the appeal is 
being decided, and on the chance that the appeal is 
unsuccessful.

In summary, HB 63 takes no position on any specific allocative 
issue. The Bill's only intent is to clarify and confirm the 
Board's authority. The State has tacitly espoused the 
philosophy of HB 63 through its position in "State vs.
Hebert," in the appeal to "State vs. Hebert," and in the 
Governor's comments to Harold Sparck. The sponsors of HB 63, 
would appreciate the State's support in passing this bill



S t a t e  o r  A l a s k a
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May 11, 1907

The Honorable Lyman Hoffman 
Alaska State House 

of Representatives 
P. 0. Box V |Vi/-.
Juneau, AK 99811

Dear Lyman,

Thank you for giving me an opportunity to express my views 
on House Bill 63. I have read your correspondence with 
Commissioner Collinsworth and followed the bill's progress. 
You are correct in interpreting my remarks concerning my 
administration's support for the board's role in allocating 
fish resources. I further believe that the board and the 
public need to know the basi " "  ‘ * “
extent that legislation clar



Definitions of Superexclusive, Exclusive and Nonexclusive 
areas. Under these definitions, the Board of Fisheries may 
apply the restrictions to permit holders, crew members and 
vessels, as they deem appropriate.

SUPEREXCLUSIVE AREAS
A permit holder and/or vessel that fishes in a superexclusive 
area may not fish for that species in any other registeration 
area of the state, superexclusive or otherwise, during the 
same year.

EXCLUSIVE AREAS
A permit holder who fishes in an exclusive area may not fish 
for the same species in any superexclusive or any other 
exclusive area during the same year. A person may fish in an 
exclusive area and any and all nonexclusive areas during the 
same year.

NONEXCLUSIVE AREAS
A permit holder and/or vessel may fish in any and all 
nonexclusive areas during the same year. A person fishing one 
or more nonexclusive areas may fish one exclusive area. A 
person fishing one or more nonexclusive areas may not fish in 
a superexclusive area.

"USE" AND "REGISTERATION" AREAS
The above definitions may be used with either the term 'use' 
or 'registeration - exclusive use area, or exclusive 
registeration area. "Registeration" implies that the vessel 
or fishermen must actually register with the Department for 
the specific area in which the fishing will ake place. "Use 
implies that registeration is not required, but that the 
fishing must still conform to the restrictions of the area's 
designation.



LEGISLATIVE INTENT

The Legislature believes that the Board of Fisheries presently 
has the authority to establish regulations such as the 
superexclusive use area and vessel restrictions established in 
certain Bering Sea herring fisheries. The Legislature intends 
that this legislation clarify and confirm the Board's 
authority in making the type of allocative decisions exhibited 
by the Bering Sea herring regulations , and .that through' this 
legislation, the Legislature seeks to resolve any doubts 
raised by the Hebert case as to whether the Board of Fisheries 
had the authority to establish superexclusive use areas.
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5/8/87

IN THE HOUSE

CS FOR HOUSE' BILL NO. 63 C )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended by adding a new paragraph to

read: . A

(14) establishing nonexclusive, exclusive, and superexclu- \

sive registration and use areas for conservation purposes hr) to imple-

merit allocation decisions made in accordance with criteria 
under (e) of this section.

established/

] /y
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IN THE LEGISLATURE OF THE STATE OF ALASKAS 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act authorizing the Board of
Fisheries to adopt regulations establishing certain types of 
registration and use areas for regulating commercial fishing."

* Section 1. AS 16.05.251(a) is amended by adding a new 
paragraph to read:

CS FOR HOUSE BILL NO. 63

(14) establishing nonexclusive, exclusive, and 
superexclusive registration and use areas for regulating 
commercial fishing.
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IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended b y  adding a new paragraph to 

read:

(14) establishing nonexclusive, exclusive, and superexclu­

sive registration and use areas for conservation purposes or to imple­

ment allocation decisions made in\accordance with criteria established 

under (e) of this section.
""•ttjr r ere  CQAUjn. , T



IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )
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A BILL

For an Act entitled: "An Act authorizing the Board of Fisheries to adopt

regulations establishing certain types of registra­

tion and use areas 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251 (a) is amended by adding a new paragraph to 

read:

(14) establishing nonexclusive, exclusive, and superexclu­

sive registration and use areas for/conservation purposes or to imple­

ment allocation decisions made in accordance with criteria established 

under (e) of this section. / rU^(^'l6L̂ yLJ
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IN THE HOUSE

CS FOR HOUSE BILL NO. 63 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the allocation of fishery re­

sources by the Board of Fisheries."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.251(e) is amended to read:

(e) For the purposes of the conservation and development of the 

fishery resources of the state, and for the purposes of enhancing and 

protecting the ability of the people to take and use the fishery 

resources of the state, the [THE] Board of Fisheries shall establish 

criteria for the allocation of fishery resources among personal use, 

sport, and commercial fishing and for the allocation of fishery re­

sources among groups of commercial fishermen within a fishery. The 

criteria may, as appropriate to particular allocation decisions, 

include factors such as

(1) the history of each personal use, sport, and commercial

fishery;

(2) the rumber of residents and nonresidents who have 

participated in each fishery in the past and the number of residents 

and nonresidents who can reasonably be expected to participate in the 

future;

(3) the importance of each fishery for providing residents 

the opportunity to obtain fish for personal and family consumption;

(4) the availability of alternative fisheries resources;

(5) the importance of each fishery to the economy of the

state;

-1- CSHB 63( )
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1 (6) the importance of each fishery to the economy of the 

region and local area in which the fishery is located;

(7) the importance of each fishery in providing recrea­

tional opportunities for residents and nonresidents.
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