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O FFIC E  OF THE A TT O R N E Y  G ENERAL

February 23, 1988

STEVE COWPER, GOVERNOR
R EPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE (907) 276-3550

□  I s i NATIONAL CENTER 
100 CUSHMAN ST 
SUITE 400
FAIRBANKS. ALASKA 99701-4679

The H o n o r a b l e  M i k e  Davis 
House of Representatives 
A l a s k a  State Legislatu re 
P.O. Box V 
Juneau, A K  99811

RE:

0 -  P O BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 9 9 8 11-0300 
PHONE: (907) 465-3600

HB 459 -- liability for 
release of hazardous s u b­
stances

Dear R e p r e s e n t a t i v e  Davis:

At your request this office has examined HB 459. The 
bill w o u l d  amend the provisions of AS 46.03.822 regarding l i a b i l­
ity for release of hazardous substances. The bill retains the 
present law, that persons owning or controlling a hazardous s u b­
stance that is released are strictly liable for the damages that 
result. But it amplifies and clarifies who is potenti ally l i a­
ble, to include owners and operators of the facilities from w h i c h  
a release occurred; persons who origi nally received the s u b­
stances at the facility; persons who owned the substance and c o n­
tracted w i t h  another for its disposal; and persons who t r a n s­
ported it to a disposal facility w h i c h  they themselves chose. 
These provisions parallel those in §107 of the federal C o m p r e h e n­
sive Enviro n m e n t a l  Response, Compensation, and Liability Act 
( C E R C L A ) , w h i c h  was intended to require all persons who handle 
hazardous m a t e r i a l s  to bear appropriate responsibility for its 
safe disposition.

HB 459 appears to be an appropria te clarifying and 
strengthe ning amendment to current A l a s k a  law.

Sincerely yours,

GRACE BERG SCHAIBLE 
ATTORNEY GENER AL

Douglas K. Mercz 
Assistant A t t orney  General

D K M /dlm
cc: Hon. Dennis Kelso

Commissioner, ADEC
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b c c : Arthur H. Peterson
Assistant Attorney General

Bob Evans
Office o f  the Governor



Alaska Environmental Lobby, Inc.
• • • —  907-586-2345

HB 459 :  S t r i c t  L i a b i l i t y  f o r  H a z a r d o u s  S u b s t a n c e  R e l e a s e

The p r o b l e m s  and  r i s k s  a s s o c i a t e d  w i t h  h a z a r d o u s  w a s t e s  i n  A l a s k a  h a v e  
o n l y  g r a d u a l l y  begun t o  s u r f a c e  i n  r e c e n t  y e a r s .  S e r i o u s  human h e a l t h  
e f f e c t s ,  s u r f a c e  and g r o u n d  w a t e r  c o n t a m i n a t i o n ,  and  a i r  p o l l u t i o n  
p r o b l e m s  h a v e  r e s u l t e d  f ro m  i m p r o p e r  d i s p o s a l  o r  a ba n d o n m e n t  o f  
h a z a r d o u s  s u b s t a n c e s .  I n  many c a s e s  i t  I s  d i f f i c u l t  t o  a s s i g n  
l i a b i l i t y .

The m o s t  r e c e n t  d e v e l o p m e n t  i n  A l a s k a ' s  l o n g - t e r m  s t r a t e g y  f o r  h a z a r d o u s  
w a s t e  was t h e  i n t r o d u c t i o n  o f  l e g i s l a t i o n  by R e p r e s e n t a t i v e  Mike  D a v i s  
r e q u i r i n g  s t r i c t  l i a b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e .  The  b i l l  
w ou ld  s t r e n g t h e n  A l a s k a  s t a t u t e s  in. r e g a r d  t o  l i a b i l i t y ,  and  more  
c l e a r l y  d e f i n e  t h e  r e s p o n s i b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e .  
C u r r e n t  s t a t u t e s  do n o t  c l e a r l y  a t t a c h  l i a b i l i t y  t o  a n y o n e  e x c e p t  t h e  
p e r s o n  who owns o r  o p e r a t e s  t h e  f a c i l i t y  a t  t h e  t i m e  o f  r e l e a s e .  T h i s  
a l l o w s  t h e  o r i g i n a l  owner  o r  p r o d u c e r  o f  t h e  w a s t e  t o  e s c a p e  
r e s p o n s i b i l i t y ,  i n  w h i c h  c a s e  t h e  s t a t e  o r  l o c a l  c om muni ty  may i n c u r  t h e  
c o s t  o f  c l e a n - u p .

The i n t e n t  o f  t h i s  b i l l  i s  t o  more d i r e c t l y  c o n n e c t  t h e  r e s p o n s i b l e  
p a r t i e s ,  t h e  o w n e r ,  o p e r a t o r ,  t r a n s p o r t e r ,  o r  d i s p o s e r  o f  w a s t e ,  t o  t h e  
r e l e a s e ,  i n  o r d e r  t o  e n c o u r a g e  p r o p e r  d i s p o s a l .  The b i l l  i s  m o d e l e d  
a f t e r  t h e  f e d e r a l  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  a nd  
L i a b i l i t y  Ac t  (CERCLA), w h i c h  i s  t h e  l aw  t h a t  c r e a t e d  t h e  f e d e r a l  
s u p e r f u n d  i n  1980.  T h i s  l e g i s l a t i o n  w i l l  a l l o w  t h e  same  l a w s  u s e d  i n  
f e d e r a l  c o u r t  t o  be a p p l i e d  t o  s t a t e  c o u r t s .

A l a s k a  f a c e s  u n i q u e  p r o b l e m s  w i t h  h a z a r d o u s  w a s t e s  a nd  t h e r e  i s  s t i l l  
much t o  be  l e a r n e d  a b o u t  t h e  i m p a c t s  o f  h a z a r d o u s  s u b s t a n c e s  i n  a r c t i c  
and s u b a r c t i c  e n v i r o n m e n t s .  The  A l a s k a  E n v i r o n m e n t a l  Lobby s u p p o r t s  t h e  
p r o p o s e d  l e g i s l a t i o n  and b e l i e v e s  t h i s  i s  a n  i m p o r t a n t  s t e p  t o w a r d  
d e v e l o p i n g  s a f e g u a r d s  and  r e g u l a t i o n s  n e c e s s a r y  f o r  p r e v e n t i v e  
s o l u t i o n s .

I s s u e  p a p e r  p r e p a r e d  by K e l l y  Kavan augh  2 / 1 2 / 8 8
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P O S I T I O N  P A P E R  
H B  459 H A Z A R D O U S  S U B S T A N C E  C L E A N U P  L I A B I L I T Y

F E B R U A R Y  24, 1 9 8 8

E f f e c t  of t h e  bill

T h e  b i l l  w o u l d  m a k e  the s t a t e ' s  r e q u i r e m e n t s  f o r  l i a b i l i t y  f o r  
h a z a r d o u s  s u b s t a n c e  s p i l l s  e x p l i c i t .  T h e  c u r r e n t  s t a t u t e  r e f e r s  
t o  a " p e r s o n  o w n i n g  or h a v i n g  c o n t r o l  o v e r  a h a z a r d o u s  s u b s t a n c e  
w h i c h  e n t e r s  in or u p o n  t h e  w a t e r s ,  s u r f a c e  o r  s u b s u r f a c e  l a n d s  
of  t h e  s t a t e  . . . "  T h e  b i l l  w o u l d  e x p l i c i t l y  e x p a n d  t h e  
c o v e r a g e  of t h i s  l i a b i l i t y  p r o v i s i o n  t o  i n c l u d e  o t h e r  p a r t i e s  
t h a t  h a v e  r e s p o n s i b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e s ,  i n c l u d i n g  
t h o s e  w h o  g e n e r a t e  them, t h o s e  w h o  h a v e  c o n t r o l  o v e r  t h e  s i t e  
w h e r e  t h e y  are s p i l l e d  o r  d i s p o s e d  of, a n d  t h o s e  w h o  t r a n s p o r t  
t h e m  in c a s e s  w h e r e  the t r a n s p o r t e r s  s e l e c t  t h e  d e s t i n a t i o n .
T h e s e  p a r t i e s  are c u r r e n t l y  l i a b l e  u n d e r  t h e  c o m m o n  law, b u t  t h e  
p r o p o s e d  s t a t u t e  w o u l d  c l a r i f y  t h i s  l i a b i l i t y  a n d  r e d u c e  t h e  n e e d  
f o r  l i t i g a t i o n .

D e p a r t m e n t  p o s i t i o n

T h e  D e p a r t m e n t  s u p p o r t s  t h e  b i ll. W e  b e l i e v e  t h a t  t h i s  
c l a r i f i c a t i o n  is a p p r o p r i a t e  a n d  w o u l d  be h e l p f u l .  T h i s  w i l l  
w o u l d  a s s i s t  u s  in c a r r y i n g  o u t  t h e  m a n d a t e s  o f  H B  470, p a s s e d  
t w o  y e a r s  ago t o  e s t a b l i s h  t h e  O i l  a n d  H a z a r d o u s  S u b s t a n c e  
R e l e a s e  R e s p o n s e  Fund. T h e  b i l l  p r o v i d e s  a p r o p e r  s c o p e  o f  
l i a b i l i t y .  T h e  bi l l  w o u l d  a f f e c t  g e n e r a t o r s  a n d  t r a n s p o r t e r s  w h o  
a l l o w  t h e i r  w a s t e s  to  b e  t a k e n  t o  i m p r o p e r  or m a r g i n a l  o p e r a t o r s  
w h o  d o  n o t  p r o v i d e  for p r o p e r  d i s p o s a l .

F i s c a l  e f f e c t

T h e  D e p a r t m e n t  h a s  p r o v i d e d  a z e r o  f i s c a l  n o t e  o n  t h i s  b i l l .
O v e r  time, t h i s  b i l l  c o u l d  r e d u c e  l i t i g a t i o n  c o s t s  and 
p r o b a b i l i t y  of r e c o v e r y  o f  c l e a n u p  a n d  r e l a t e d  costs.

D e n n i s  D. Kelso, C o m m i s s i o n e r  c  \
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A IF M
DEPARTMENT OF NATURAL RESOURCES

OFFICE OF THE COMMISSIONER

STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE 
JUNEAU, ALASKA 99801-1790 
PHONE: (907) 465-2400

F e b r u a r y  17, 1988

T h e  H o n o r a b l e  S a m  C o t t e n  
Attn: Ms. L.1'sa W e i s s l e r
P.O. B o x  V  
J u n e a u ,  A l a s k a  99811

D e a r  Lisa:

B e l o w  a n d  a t t a c h e d  are the c o m b i n e d  r e s p o n s e s  o f  the 
D i v i s i o n s  of  O i l  a n d  Gas and L a n d  a n d  W a t e r  M a n a g e m e n t  and 
M i n i n g  t o  y o u r  q u e s t i o n s  r e g a r d i n g  b o n d i n g :

1. P r o c e s s  for b o n d  a p p r o v a l  - The d e c i s i o n  w h e t h e r  to 
r e q u i r e  a b o n d ,  a n d  the amount, and type o f  b o n d  are ma d e  on 
a c a s e  b y  c a s e  b a s i s ,  t h o u g h  some s t a n d a r d  a m o u n t s  ha v e  b e e n  
set b y  p r a c t i c e  for some permits. The b o n d  l e v e l  is set at 
an a m o u n t  t h a t  (a) is s u f f i c i e n t  to d e t r i m e n t a l  activity;
(2) a p p r o x i m a t e s  the c o s t s  of r e s t i t u t i o n  a n d  cle a n u p ;  (3) 
w i l l  r e q u i r e  the b o n d  g u a r a n t o r  to be c o n c e r n e d  e n o u g h  about 
the r i s k  o f  i n d e m n i t y  to de n y  b o n d s  to a q u e s t i o n a b l e  p a rty 
a n d  (4) is a s u f f i c i e n t  ri s k  to the g u a r a n t o r  to p r e s s u r e  
the b o n d e d  p a r t y  to r e m e d y  any breach.

2. S t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s  - F o r  s u r f a c e  
a c t i v i t i e s ,  o t h e r  t h a n  c o a l  leases, t h e r e  a r e  no set a m o u n t s  
or  c a t e g o r i c a l  r e q u i r e m e n t s  for b o n d s  as a c o n d i t i o n  of  lease 
o r  p e r m i t .  11 A A C  9 6 . 0 6 0  a u t h o r i z e s  the d e p a r t m e n t  to 
r e q u i r e  a b o n d ,  b u t  d o e s  not e s t a b l i s h  an a b s o l u t e  
r e q u i r e m e n t  o r  a set d o l l a r  v a l u e  for r e q u i r e d  bonds.

3. T h e r e  a r e  no  e x i s t i n g  H a z a r d o u s  W a s t e  F a c i l i t i e s  in 
A l a s k a .  T h e  i n j e c t i o n  w e l l s  on the s l o p e  a r e  w a s t e  
i n j e c t i o n  w e l l s .  H a z a r d o u s  W a s t e  is d e f i n e d  b y  EPA, and oil 
f i e l d  w 'ote d o e s  n o t  fall into the h a z a r d o u s  c a t e g o r y  (it is 
e x e m p t e a ) . T h e  c u r r e n t  b o n d  for the i n j e c t i o n  w e l l s  is one 
m i l l i o n  d o l l a r s .  If a n y  c o m p a n y  w e r e  to a p p l y  for a 
h a z a r d o u s  w a s t e  s i t e  o n  s tate land, an a p p r o p r i a t e  b o n d  
w o u l d  b e  a p p l i e d .  A n  a d d e d  n o t e . . . I f  a c o m p a n y  loses a b o n d  
t h r o u g h  r e v o c a t i o n ,  it is the b o n d i n g  c o m p a n y  t h a t  p a y s  and 
as s u c h  t h e  c o m p a n y  w i l l  n o  lo n g e r  b e  b o n d a b l e  b y  any 
b o n d i n g  a g e n c y  a s  t h e y  w i l l  be c o n s i d e r e d  a b a d  risk. If a



T h e  H o n o r a b l e  S a m  C o t t e n  
Ms. L i s a  W e i s s l e r

F e b r u a r y  17, 1988

c o m p a n y  c a n n o t  b e  b o n d e d ,  they w i l l  b e  e f f e c t i v e l y  b a r r e d  
f r o m  d o i n g  b u s i n e s s  in the state in t h a t  t h e y  w i l l  n o t  be 
a b l e  to a c q u i r e  a n y  con t r a c t s ,  h o l d  a n y  leases, o r  c o n d u c t  
a n y  a c t i v i t y  t h a t  r e q u i r e s  bonding.

4. P e n a l t i e s  for u n a p p r o v e d  a c t i v i t i e s  on le a s e s  - The 
p e n a l t y  for u n a p p r o v e d  a c t i v i t y  is l e a s e  r e v o c a t i o n .  In 
a d d i t i o n ,  o t h e r  j u d i c i a l  remedies, s u c h  as m o n e y  d a m a g e s  for 
b r e a c h  o f  c o n t r a c t  a r e  available. A l s o  b o n d  f o r f e i t u r e  is a 
r e m e d y  (though t h e  b o n d  pr o c e e d s  w o u l d  g o  in t o  the g e n e r a l  
f u n d ) . L e a s e s  h a v e  b e e n  t e rminated, b u t  not in the c a s e  of 
N o r t h  S l o p e  s u r f a c e  leases. It is in the p u b l i c  i n t e r e s t  to 
k e e p  l e a s e s  in e f f e c t  to c o l lect r e n t  a n d  to  e n f o r c e  c l e a n  
u p  terms.

5. C h i l d s  s i t u a t i o n  - The Childs t r a c t  is b e i n g  c l e a n e d  up, 
a n d  the c l e a n u p  is n e a r l y  complete. H o w e v e r ,  the c l e a n u p  
w a s  p a i d  for b y  A R C O ,  not by the l e s see. H a z a r d o u s  w a s t e s  
w e r e  l e f t  on t h e  l e a s e h o l d  and have b e e n  removed, e x c e p t  for 
c o n t a m i n a t e d  gravel.

6. P r e v e n t i o n  - M o r e  policing, m o r e  e n f o r c e m e n t  (including 
a t t o r n e y  s u p p o r t ) , a m e c h a n i s m  to c a p t u r e  b o n d  p r o c e e d s  so 
t h a t  t h e y  can be u s e d  to clean up the m e s s  (rather than 
h a v i n g  to  g e t  a s e p a r a t e  a p p r o p r i a t i o n ) , s u c h  as a p r o g r a m  
r e c e i p t s  a p p r o p r i a t i o n  for bond p r o c e e d s .

S i n c e r e l y ,

Lawre sky
Specj .nt

A t t a c h m e n t
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B o n d s

G e r o l d  
D i r e c t o r  
D i v i s i o n  of 
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

In r e s p o n s e  to the F e b r u a r y  5, 1988 i n q u i r y  r e g a r d i n g  
b o n d i n g  r e q u i r e m e n t  for state leases, I h a v e  c o l l e c t e d  the 
f o l l o w i n g  i n f o r m a t i o n  r e l a t e d  to m i n i n g :

1. A p p r o v a l  of a p p r o p r i a t e  bonds: F o r  c o a l  and o f f s h o r e  
lease b o n d s ,  the m i m i m u n  b o n d  is $5.00 p e r  acre or $ 5 , 0 0 0  
w h i c h e v e r  is g r e a t e r .  F o r  coal m i n i n g  u n d e r  A S M C R A ,  b o n d s  
are an e s t i m a t e  of the full r e c l a m a t i o n  cost. T h e s e  b o n d s  
r ange f r o m  7 to 50 m i l l i o n  dollars. B o n d i n g  for a c t i v i t i e s  
o n  s t a t e  m i n i n g  c l a i m s  are h a n d l e d  on a c a s e  to c a s e  basis.

2. A r e  r e q u i r e m e n t s  in s t a tute on regs:
L e a s e  P e r f o r m a n c e  Bonds - AS 3 8 . 0 5 . 1 2 0

1 1 A A C  82.600 
1 1 A A C  85.245 
1 1 A A C  96.060 

A S M C R A  B o n d s  - AS 2 7 . 2 1 . 1 6
1 1 A A C  90.201 - 213

3. H a z a r d o u s  Waste:
D o e s  n o t  a p p l y

4. P e n a l t i e s :  F a i l u r e  to comply c o u l d  r e s u l t  in 
t e r m i n a t i o n  of the lease. N o  leases h a v e  ever b e e n  
t e r m i n a t e d  by m i n i n g .  U n d e r  ASMCRA, p e n a l t i e s  r a n g e  u p  to 
$10,000 p e r  day f i n e s  and c e s s a t i o n  o r d e r  can b e  issued.
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TO; M e m b e r s  of. the H o u s e  R e s o u r c e s  C o m m itt.ee 
RE: HB 459

S i n c e  y o u r  s u b c o m m i t t e e  h e a r i n g  t o m o r r o w  w i l l  n o t  b e  i e l e e o n r e r -  
enced, X ha v e  e l e c t e d  t h i s  f o r m a 4', to c o m m e n t  Cu t h i s  c r u c i a l  
p ie c e  of l e g i s l a t i o n .

The i m p o r t a n c e  of s t r i c t  l i a b i l i t y  for t o x i c  s u b s t a n c e s  as an 
i n c e n tive for sa f e t y  c a n n o t  b e  o v e r e m p h a s i z e d ,  T o o  often., in fcReT 
are a " o f  tonics, v/e f i n d  o u r s e l v e s  in the p o s i t r o n  o f  " p l a y i n g  
c a t c h - u p " ,  h a v i n g  t.o s p e n d  l i t e r a l l y  m i l l i o n s  of d o l l a r s  or 
c l e a n - u p , wh i c h ,  in t h e  end, m a y  be  o n l y  p a r t i a l l y  e f f e c t i v e  at 
r e v e r s i n g  the d e v e s t i n g  r e s u l t s  of t o x i c  d i s a s t e r s ,  W i t h  this 
l e g i s l a t i o n ,  you, as l e g i s l a t o r s ,  h a v e  the u n i q u e  o p p o r t u n i t y  to 
m a k e  g i a n t  strides in t h e  area o f  P R E V E N T I O N , Mot o n l y  is t h i s  a 
m o r e  c o s t  •‘ef f e c t i v e  a p p r o a c h  t.o the m a n a g e m e n t  of  h a z a r d o u s  
s u b s t a n c e s ,  but -\t c a n  s p a r e  the o f t e n  i r r e v e r s i b l e  d a m a g e  to the 
p u b l i c  health, s u b s i s t e n c e  h a b i t a t s ,  c o m m e r c i a l  f i s h i n g ,  and "he 
e n v i r o n m e n t  in g e n e r a l  w h i c h  is f r e q u e n t l y  the r e s u l t  oi . -• 
h a n d l i n g  toxics.

F o l l o w i n g  are my s p e c i f i c  c o m m e n t s  on  the bill:

1} The b i 1 1 makes r e f e r e n c e  several rimes to the re spans rbi 
itie-s of the "owner, *' "operator'1, and "person having c o n t r o l  over 
the hazardous substance. While these reference* are, indeed, 
necessary, there is o n e  serious o m i s s i o n  in these r e f e r e n c e s  to 
those who should bear the respo n s i b i l i t y  for a toxxc disaster: 
c/io G E N E R A T O R  of the substance. Who b e tter than the p e r s o n  who 
cre.a f * a / gonv.rate s the substa nc«, to be r e■?o onsib 1 a f:or any d amsga 
it might later cause? This woul d help to create an i n c e ntive  to 
find other, less h a z a r d o u s  a 1 t e rnat e uethods/proees sus for 
dealing  with hazardous substances, And w h o  would be mr.ree A.v>i 1 La.r 
with a substance's h a z a r d o u s  p r o p e r t i e s  and potential for damage 
than i.he person who g e n e r a t e s  it?

At a m i n i m u m , che b i l l  s h o u l d  i n c l u d e  so m e  l a n g u a g e  a b o u t  the 
r e s p o n s i b i l i t y  of the G2N£RAT0P. to at: least. W A R M  o t h e r s  w h o  may 
e n d  u p  b e i n g  r e s p o n s i b l e  for a s u b s t a n c e  a b out the t o xic n a t u r e  
:•£ a  h a z a r d o u s  s u b s t a n c e ,  a n d  its p o t e n t i a l  for d a m age.

) r.u the s e c t i o n  of the b i l l  w h i c h  r e l i e v e s  s o m e o n e  o f  s t r i c t  
: (.ability, you, o n e s  a g a i n  h a v e  a g o l d e n  o p p o r t u n i t y  tc p r o v i d e



a v e r y  s i m p l e  incentive f o r  s a f e t y  [Sec. 46.03.822 (b) (2)]. Many 
t i m e s ,  s o m e  of the d e v a s t a t i o n  c a u s e d  b y  toxics c o u l d  b e  m i n i "  
m i z e d  if an incident w e r e  m e r e ly  r e p o r t e d  in a m o r e  f i n e l y  
m a n n e r ,  b a t  this isn't d o n e  for fe a r  of  .liability. W i t h  th i s
b i ll, y o u  h a v e  a chance to r e v e r s e  that.

If, o n  r a g e  2, Line 29, y o u  w e r e  to a d d  a letter (2) ( C ) ,
to r e a d :

( 3 ) . . . . ;and
(Ci u p o n  d i s c o v e r y  o f  the r e l e a s e  or t h r e a t e n e d  re- 

l e a 3 e , i m m e d i a t e l y  r e p o r t e d  it to the A l a s k a  D e p a r t m e n t  of E n­
v i r o n m e n t a l  C o n s e r v a t i o n .

3) Or. P a g e  2, Line 18, the w o r d s  "due care" s h o u l d  be
s t r e n g t h e n e d ,  perhaps to "p r e v e n t i v e  care".

4) O n  P a g e  2, Line 20, the w o r d  " r e a s o n a b l e "  should b e  c h a n c e d
no "n e c e s s a r y " , to e l i m i n a t e  some o f  the ambiguity.

T h a n k  y o u  Cor this o p p o r t u n i t y  to c o m m e n t  on  the bill , I wj.l I be 
w a t c h i n g  its progress w i t h  inter e s t ,

S i n c e r e l y ,

... /} < /)

T e r r i e  C o t t s t e i n

6201 W e s t  T r e e  Drive 
A n c h o r a g e ,  A l a s k a  99516 
(907) 2 5 8 - 4 0 4 0
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M s , M a r i l y n  Heiman
c/o R e p r e s e n t a t i v e  M i k e  D a v i s
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

D e a r  M a r i l y n :

T h a n k  y o u  for the c o p y  o f  y o u r  l e g i s l a t i v e  proposal o n  l i a b i l i t y  
for h a z a r d o u s  waste c l e a n u p  costs. I h a v e  reviewed it q u i c k l y  
a n d  h a v e  two c o m m e n t s :

1. T h e  p h r a s e  on p. 1, l i n e s  11 and 12 "to the e x t e n t  n o t  
p r e e m p t e d  by federal l a w "  s h o u l d  be r e m o v e d .  O r d i n a r i l y ,  a 
p h r a s e  of this nature i s  no p r o b l e m  b e c a u s e  it states a  
consi.t.utional truth: s t a t e  l a w  is n o t  e f f e c t i v e  if p r e e m p t e d  by 
f e d eral law. However, i n  the h a z a r d o u s  w a s t e  area t h i s  p h r a s e  
c o u l d  c r e a t e  a d i f f i c u l t y  b e c a u s e  so m u c h  of the law i n  t h e  
f e d e r a l  a r e a  is c u r r e n t l y  b e i n g  d e v e l o p e d  b y  the c o u r t s  . F o r  
example, t h e  federal S u p e r f u n d  l a w  d o e s  n o t  expressly p r o v i d e  for 
strict, j o i n t  and s e v e r a l  l i a b i l i t y ;  f e d e r a l  courts d e t e r m i n e d  
t h a t  w a s  t h e  intent of C o n g r e s s .  If s t a t e  actions m u s t  w a i t  for 
f e d e r a l  c o u r t  d e t e r m i n a t i o n s  of the m e a n i n g  of law, a d e f e n d a n t  
in a n  a c t i o n  brought b y  t h e  s t a t e  c o u l d  a r g u e  possible p r e e m p t i o n  
of the s t a t e  law by f e d e r a l  l a w  a n d  t h u s  c l o u d  the e n f o r c e m e n t  
a u t h o r i t y  of the state. D e l e t i n g  the p h r a s e  would r e m o v e  d o u b t s  
a b o u t  s t a t e  authority.

2. T h e r e  is a need to d e f i n e  " r e l e a s e "  a n d  " s u b s t a n t i a l  t h r e a t "  
of r e l e a s e .  This may e x i s t  in o t h e r  s e c t i o n s  of A l a s k a  law.
W o u l d  t h o s e  definitions a l s o  a p p l y  h e r e ?  Is release b r o a d l y  
d e f i n e d  as in federal l a w  (r o r  e x a m p l e ,  "allowing to s e e p " ) ?
Does "su b s t a n t i a l  t h r e a t "  m e a n  to the p u b l i c  health (a b r o a d  
c o m m u n i t y )  or to human h e a l t h  (one p e r s o n ) ?  Since l i a b i l i t y  
w o u l d  h i n g e  on these d e f i n i t i o n s  it w o u l d  be useful to a t t e m p t  to 
a d d r e s s  t h e m  l e g i s l a t i v e l y  r a t h e r  t h a n  a l l o w  the courts t o  d e f i n e  
if t h a t  c a n  be done p o l i t i c a l l y .

It w a s  a p l easure " m e e t i n g "  y o u  o n  the phone. If [ c a n  a s s i s t  
y ou in a n y  w a y  on this i s s u e ,  p l e a s e  d o n ' t  hesitate to c a l l .

S i n c e r e l y ,

Tc-d H u n t e r

P.S. L o o k  for m y  a r t i c l e  on Hazwa in t h e  M a r c h  
i s s u e  of t h e  N o r t h w e s t  E n v i r o n m e n t a l  J.
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SUBJECT: Sectional analysis of CSHB 459( )
(3/11/88 draft)

TO: Representative Mike Davis

FROM: Edward H. H e i n
Legislative Counsel

Section 1 rewrites AS 46.03.822, which establishes strict 
liability for damages r e s u l t i n g  from the release of h a z ­
ardous substances. U n d e r  existing law, only the owner or 
p e r s o n  having control o v e r  the released substance is 
strictly liable. CSHB 459( ) expands this liability to
cover not only the o w n e r  or person having control, b u t  also 
the owner and the o p e r a t o r  of a facility, including the 
disposal site, or v e s s e l  from which the substance was 
released, even if it h a d  been abandoned; a previous o w n e r  of 
the facility or vessel, if the person owned it at the time 
the substance was d e l i v e r e d  to the facility or vessel; the 
person who owned the h a z a r d o u s  substance, and arranged for 
someone else to ‘ransport, treat, or dispo se of the 
substance at a facility or incineration vessel owned b y  the 
other person; and the persor who transported or accepted the 
substance for transport to the place from w hich it was 
released, if the transporter was the one w h o  selected the 
facility, vessel, or site  to w h i c h  it was delivered. 
Subsection (a) also m a k e s  clear that the strict liability is 
j oint and several, and specifically includes damage to the 
n a t ural resources of the state and costs incurred by the 
state or a municipality for responding, containing, 
removing, or taking r e m e d i a l  action for a release, an d for 
respondi ng to a substantial threat of a release of a 
hazardous substance.

CSHB 459( ) also makes some changes to the defenses a v a i l­
able to strict liability. Subsection (b) provides (at page 
2, lines 9 - 1 1 )  that the standard of p r o o f  for proving that 
a person should be r e l i e v e d  from strict liability is "clea r
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and convincing evidence." This is a h igher  (or m o r e  b u r d e n­
some) standard of proof than the usual " p r e p onderance of the 
evidence" standard of civil cases. The b i l l  removes n e g­
ligence by the state or the federal government as a defense 
to strict liability. The bill also requires that for the 
n e g l i g e n t  or intentional act of a third party to relieve a 
person of strict liability, the person m u s t  prove that he or 
she exercise d due care w i t h  respect to the substance and 
that he or she took reasonable precautions against the third 
party's act and its consequences. In addition, the third 
party and its employees cannot be in p r i v i t y  of contract 
w i t h  or employed by the person who is seeking to be relieved 
from strict liability.

Subsection (c) at page 3, lines 1 - 2 0 ,  spells out the 
circumstanr.es under w h i c h  a third party or its employees 
w i l l  be considered in privity of contract. Essentially, the 
circumsta nces include being a party to a land contract, 
deed, or other transfer of the facility f r o m  w h i c h  the 
hazardous substance release occurred  after the substance was 
p lace d at the facility. In addition, to establish a lack of 
p r i vity (and thus avoid strict liability) the defendant m u s t  
prove by a p r e p onder ance of the evidence that (1) the 
defendant has satisfied the requirements of (b) ( 1 ) (B)(i) and 
(ii) (at page 2, lines 18 - 21) and (2) one or m o r e  of the 
three circumstances listed at page 3, lines 11 - 20, exist.

Subsection (d) provides that in order to est ablish that the 
first of these three circumstances exists, the defendant can 
show that he or she had no reason to k n o w  that the hazardous 
substance was at the facility by proving that at the time 
the defendant acqui r e d  the facility he or she m a d e  the 
appropriate inquiries into the previous ownership and use of 
the facility. The subsection also specifies particular 
factors that the court should consider to determine whether 
che defendant in fact had reason to k n o w  that the hazardous 
substance was at the facility.

Subsection (e) provides that the bill does not diminish the 
liability of a previous owner or operator of the facility if 
the person w o u l d  otherwise be liable. In addition, the bill 
specifically holds the previous owner strictly liable if he 
or she knew about a hazardous substance release at the 
facility and tra nsferred ownership without disclosing that 
fact. In such a case, the previous owner could not claim 
the defense undei (b)(1)(B).
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Subsection (f) states that the bill does not affect the lia 
b i l i t y  of the person w h o  caused or contributed to the 
release or threatened release of the hazardous substance.

S ubsection (g) provides that a p e r s o n  may not avoid strict 
liability through an agreement w i t h  another p erson tc 
indemnify or hold harmless. It m a k e s  clear, however, thit 
such agreements, as well as insurance and subrogation 
agreements, are not prohibited.

Section 2 adds a definition of "facility", w hich includes 
not only the building or structure where a ha zardous s u b­
stance was contained, but also any disposal site.

EHHrbb
wkb4/031
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HB 4 5 9 :  S t r i c t  L i a b i l i t y  Cor H a z a r d o u s  S u b s t a n c e  R e l e a s e

The p r o b l e m s  and  r i s k s  a s s o c i a t e d  w i t h  h a z a r d o u s  w a s t e s  i n  A l a s k a  h a v e  
o n l y  g r a d u a l l y  b e gun  t o  s u r f a c e  i n  r e c e n t  y e a r s .  S e r i o u s  human h e a l t h  
e f f e c t s ,  s u r f a c e  and  g r o u n d  w a t e r  c o n t a m i n a t i o n ,  and  a i r  p o l l u t i o n  
p r o b l e m s  h a v e  r e s u l t e d  f ro m  i m p r o p e r  d i s p o s a l  o r  a b a n d o n m e n t  o f  
h a z a r d o u s  s u b s t a n c e s .  I n  many c a s e s  i t  i s  d i f f i c u l t  t o  a s s i g n  
l i a b i l i t y .

The  m o s t  r e c e n t  d e v e l o p m e n t  i n  A l a s k a ' s  l o n g - t e r m  s t r a t e g y  f o r  h a z a r d o u s  
w a s t e  was t h e  i n t r o d u c t i o n  o f  l e g i s l a t i o n  by R e p r e s e n t a t i v e  Mike  D a v i s  
r e q u i r i n g  s t r i c t  l i a b i l i t y  >r h a z a r d o u s  s u b s t a n c e  r e l e a s e .  The b i l l  
w o u l d  s t r e n g t h e n  A l a s k a  s t a t u t e s  i n  r e g a r d  t o  l i a b i l i t y ,  a nd  more  
c l e a r l y  d e f i n e  t h e  r e s p o n s i b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e .  
C u r r e n t  s t a t u t e s  do  n o t  c l e a r l y  a t t a c h  l i a b i l i t y  t o  a n v o n e  e x c e p t  t h e  
p e r s o n  who owns o r  o p e r a t e s  t h e  f a c i l i t y  a t  t h e  t i m e  o f  r e l e a s e .  T h i s  
a l l o w s  t h e  o r i g i n a l  owner  o r  p r o d u c e r  o f  t h e  w a s t e  t o  e s c a p e  
r e s p o n s i b i l i t y ,  i n  w h i c h  c a s e  t h e  s t a t e  o r  l o c a l  c om m uni ty  may i n c u r  t h e  
c o s t  o f  c l e a n - u p .

The i n t e n t  o f  t h i s  b i l l  i s  t o  more  d i r e c t l y  c o n n e c t  t h e  r e s p o n s i b l e  
p a r t i e s ,  t h e  o w n e r ,  o p e r a t o r ,  t r a n s p o r t e r ,  o r  d i s p o s e r  o f  w a s t e ,  t o  t h e  
r e l e a s e ,  i n  o r d e r  t o  e n c o u r a g e  p r o p e r  d i s p o s a l .  The  b i l l  i s  m o d e le d  
a f t e r  t h e  f e d e r a l  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  and 
L i a b i l i t y  Ac t  (CERCLA), w h i c h  i s  t h e  l aw  t h a t  c r e a t e d  t h e  f e d e r a l  
s u p e r f u n d  i n  1980 .  T h i s  l e g i s l a t i o n  w i l l  a l l o w  t h e  same l a w s  u s e d  i n  
f e d e r a l  c o u r t  t o  be  a p p l i e d  t o  s t a t e  c o u r t s .

A l a s k a  f a c e s  u n i q u e  p r o b l e m s  w i t h  h a z a r d o u s  w a s t e s  and  t h e r e  i s  s t i l i  
much t o  be  l e a r n e d  a b o u t  t h e  i m p a c t s  o f  h a z a r d o u s  s u b s t a n c e s  i n  a r c t i c  
and  s u b a r c t i c  e n v i r o n m e n t s .  The A l a s k a  E n v i r o n m e n t a l  Lobby s u p p o r t s  t h e  
p r o p o s e d  l e g i s l a t i o n  and  b e l i e v e s  t h i s  i s  a n  i m p o r t a n t  s t e p  t o w a r d  
d e v e l o n i n g  s a f e g u a r d s  and  r e g u l a t i o n s  n e c e s s a r y  f o r  p r e v e n t i v e  
s o l u t i o n s .

I s s u e  p a p e r  p r e p a r e d  by K e l l y  K a vana ugh  2 / 1 2 / 8 8
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DEI* \R T M  E.'VT OF LAW

O FFIC E  O F THE A T T O R N E Y  G EN ER AL

February 23, 1988

The H o n o r a b l e  Mike Davis 
House of R epresentatives 
Al a s k a  State Legislature 
P.O. Box V 
Juneau, A K  99811

STEVE COWPER, GOVERNOR
R EP LY TO:

□  1031 W  4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE: 1907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS . ALASKA 99701-4679

S p O .  BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: l9 07 i 465-3600

RE: HB 459 -- liability for
release of hazardous s u b­
stances

Dear Re pres e n t a t i v e  Davis:

A t  your request this office has examin ed HB 459. The 
bill w o u l d  amend the provisions of AS 46.03.822 regarding l i abil­
ity for release of hazardous substances. The b i l l  retains the 
present law, that persons owning or c o ntrollin g a hazardous s u b­
stance that is released are strictly liable for the damages that 
result. But it amplifies and clarifies w h o  is potentia lly l i a­
ble, to include owners and operators of the facilities f r o m  w hich 
a release occurred; persons who o r iginally received the s u b­
stances at the facility; persons who owned the substance and c o n­
tracted w i t h  another for its disposal; and persons who t r a n s­
ported it to a disposal facility w h i c h  they themselves chose. 
These p rovisio ns p arallel those in §107 of the federal C o m p r e h e n­
sive E n v ironm ental Response, Compensation, and Lia bility Act 
( C E R C L A ) , w h i c h  was intended to require all persons who handle 
hazardous m a t e ria ls to bear app ropriate r esponsibili ty for its 
safe disposition.

HB 459 appears to be an app rop r i a t e  clarifying and 
strengthening amendment to current Alaska law.

Sincerely yours,

GRACE BERG SCHAIBLE
AT T OR NEY GENERAL

By
D o u g l a s  K. M e r

Assistant A t t o r n e y  General

D K M/d lm
cc: Hon. Dennis Kelso

Commissioner, ADEC
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Hon. Mike Davis February 23, 1988
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bcc: A r thur H. Peterson
A s s i stant Attorney General

Bob Evans
Office of the Governor



S \ K E N  AS P E N I N S U L A  B O R O U G H
144 N. BINKLEY • SOLDOTNA. ALASKA 99669 

PHONE (907) 262-4441
D O N  G I LM /

M A Y O R

POSITION PAPER 
HB 459 - Hazardous Substance Clean-up Liability

The administration of the Kenai Peninsula Borough supports HB 459. We 
believe this bill will provide the necessary incentive for proper disposal of 
hazardous wastes, by attaching clear responsibility to generators and 
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai 
Peninsula is rapidly increasing, as evidenced by the Governor's recent 
request for $955,000 in his supplemental appropriation bill.
In many of those cases the parties responsible lor the release of hazardous 
substances are either bankrupt or no longer in business. Because current 
lav; does not allow for the attachment of liability to generators, other than 
those who own or operate the facility at the time of release, the original 
owner or producer may escape responsibility for clean-up. In these 
instances, the state or local governments many times have to bear that cost 
and responsibility.

A specific example is the Sterling special waste site on the Kenai Peninsula. 
The site was originally permitted by DEC as a special waste site for the 
disposal of drilling muds and other special wastes. The land is owned the 
the Kenai Peninsula Borough and was leased by a private company who 
contracted with producers of special wastes for disposal. After a number of 
years of operation, the contractor filed bankruptcy and abandoned the pit. 
The Kenai Peninsula Borough now bears total cost and responsibility for 
closure and clean-up of the site. It is uncertain exactly what has been 
disposed of in the pits, and now must be treated and closed as a hazardous 
waste site.



Alaska State Legislature
Representative Mike Davis D istrict 19
P.O. Box V Interim  Office:
Juneau, A laska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks, A laska 99708

(907) 456-8161

TO: A l l  m e m b e r s  o f  t h e  p r e s s
From: Rep. M i k e  D a v i s
Date: F e b r u a r y  11, 1988

P R E S S  R E L E A S E  

F O R  I M M E D I A T E  R E L E A S E

Today, Rep. M i k e  D a v i s  (Fairbanks) w i l l  i n t r o d u c e  H B  459, 
l e g i s l a t i o n  t o  s t r e n g t h e n  t h e  A l a s k a  s t a t u t e s  a n d  m o r e  c l e a r l y  
d e f i n e  t h e  r e s p o n s i b i l i t y  for h a z a r d o u s  s u b s t a n c e  r e l e a s e s .

" I ' m  i n t r o d u c i n g  t h i s  b i l l  to  a s s u r e  t h a t  p r o d u c e r s  of  
h a z a r d o u s  s u b s t a n c e s  h a n d l e  a n d  d i s p o s e  o f  s u b s t a n c e s  
p r o p e r l y .  If p r o d u c e r s  a r e  s t r i c t l y  l i a b l e  it w i l l  e n c o u r a g e  
p r o p e r  d i s p o s a l  o f  w a s t e , "  s a i d  M i k e  D a v i s  t h e  b i l l ' s  s p onsor.

" L a s t  s p r i n g  t h e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n
d i s c o v e r e d  s o l i d  a n d  h a z a r d o u s  w a s t e  on p r o p e r t y  l e a s e d  f r o m
t h e  s t a t e  o n  t h e  N o r t h  Slope. T h e  c o n t r a c t o r  h a d  d e c l a r e d  
b a n k r u p t c y  a n d  t h e  s t a t e  h a d  e s s e n t i a l l y  n o  r e c o u r s e  for 
r e c o v e r i n g  t h e  c l e a n  u p  c o s t s  o f  a l m o s t  a h a l f  m i l l i o n  
d o l l a r s .  H B  459 w o u l d  t i e  t h e  c l e a n  u p  r e s p o n s i b i l i t y  to  the
p r o d u c e r s  of t h e  w a s t e . "

In m a n y  i n s t a n c e s  t h e  s t a t e  a n d  l o cal c o m m u n i t i e s  e n d  up  
p a y i n g  t h e  c o s t  o f  c l e a n  u p  b e c a u s e  t h e  s t a t e  s t a t u t e s  in 
e f f e c t  d o  n o t  c l e a r l y  a t t a c h  l i a b i l i t y  t o  a n y o n e  e x c e p t  t h e  
p e r s o n  w h o  o w n s  o r  o p e r a t e s  t h e  f a c i l i t y  a t  t h e  t i m e  of 
r e l e a s e .

U n d e r  e x i s t i n g  law, if t h e  r e l e a s e  o c c u r s  a f t e r  t h e  s i t e  is 
a b a n d o n e d  or  a c o n t r a c t o r  i m p r o p e r l y  h a n d l e s  o r  d i s p o s e s  t h e  
w a s t e ,  t h e  o r i g i n a l  o w n e r  o r  p r o d u c e r  m a y  e s c a p e  l i a b i l i t y .

H B  459 m i r r o r s  t h e  f e d e r a l  C o m p r e h e n s i v e  E n v i r o n m e n t a l  
R e s p o n s e  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  (CERCLA) w h i c h  is t h e  
la w  t h a t  c r e a t e d  t h e  f e d e r a l  s u p e r f u n d  in 1980. T h e  b i l l  wi l l  
a l l o w  t h e  s a m e  l a w s  t o  b e  u s e d  in s t a t e  c o u r t  as a r e  u s e d  in 
f e d e r a l  court.

####



Alaska State Legislature
Representative Mike Davis D istrict 19
P.O. Box V Interim  Office:
Juneau. A laska 99811 P.O. Box 81435
(907) 456-4930/4941 Fairbanks. A laska 99708

(907) 456-8161

M E M O R A N D U M  

TO: H o u s e  R e s o u r c e s  C o m m i t t e e

FROM: Rep. M i k e  D a v i s

RE: S t r i c t  l i a b i l i t y  for h a z a r d o u s  s u b s t a n c e  r e l e a s e s

DATE: F e b r u a r y  24, 1988

A t t a c h e d  is a b i l l  w h i c h  w o u l d  s t r e n g t h e n  t h e  A l a s k a  s t a t u t e s  
in r e g a r d  to l i a b l i l i t y  and m o r e  c l e a r l y  d e f i n e  t h e  
r e s p o n s i b i l i t y  for h a z a r d o u s  s u b s t a n c e  r e l e a s e s .

M a n y  t i m e s  t h e  s t a t e  a n d  l o c a l  c o m m u n i t i e s  a r e  p a y i n g  t h e  c o s t  
o f  c l e a n - u p  of h a z a r d o u s  s u b s t a n c e  r e l e a s e s .  T h i s  is b e c a u s e  
t h e  s t a t e  s t a t u t e s  p r e s e n t l y  in e f f e c t  d o  n o t  c l e a r l y  a t t a c h  
l i a b i l i t y  t o  a n y o n e  e x c e p t  t h e  p e r s o n  w h o  o w n s  or  o p e r a t e s  t h e  
f a c i l i t y  at t h e  t i m e  of t h e  release. If t h e  r e l e a s e  o c c u r s  
a f t e r  t h e  s i t e  is a b a n d o n e d  o r  a c o n t r a c t o r  i m p r o p e r l y  h a n d l e s  
o r  d i s p o s e s  t h e  waste, t h e  o r i g i n a l  o w n e r  o r  p r o d u c e r  m a y  
e s c a p e  r e s p o n s i b i l i t y .

T h e  i n t e n t  of t h i s  b i l l  is to  m o r e  d i r e c t l y  t i e  t h e  
r e s p o n s i b l e  p a r t i e s  ie: t h e  owner, o p e r a t o r ,  t r a n s p o r t e r ,  o r  
d i s p o s e r  of w a s t e  t o  t h e  r e l e a s e  a n d  e n c o u r a g e  p r o p e r  d i s p o s a l  
of  wa s t e .

T h e  b i l l  is m o d e l e d  a f t e r  t h e  F e d e r a l  C o m p r e h e n s i v e  
E n v i r o n m e n t a l  R e s p o n s e  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  
(CERCLA) w h i c h  is t h e  l a w  t h a t  c r e a t e d  t h e  f e d e r a l  s uper fu n d  
in 1980. T h i s  w i l l  p r o v i d e  t h e  s a m e  l a w s  u s e d  in F e d e r a l  
C o u r t  to b e  u s e d  in S t a t e  courts.
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I n t r o d u c e d :  2 / 1 1 / 8 8
R e f e r r e d :  R e s o u r c e s  and
J u d i c i a r y

5-1465A

B Y  D A V I S ,  K O P O N E N ,  N A V A R R E ,  
S W A C K H A M M E R ,  G O L L ,  S U N D ,

I N  T H E  H O U S E  D A V I D S O N ,  U L M E R  A N D  B R O W N

H O U S E  B I L L  NO. 4 5 9

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to l i a b i l i t y  f o r  r e l e a s e s  o f  h a z a r d ­

ou s  s u b s t a n c e s . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  4 6 . 0 3 . 8 2 2  is r e p e a l e d  a n d  r e e n a c t e d  to r e a d :

Sec. 4 6 . 0 3 . 8 2 2 .  S T R I C T  L I A B I L I T Y  F O R  T H E  R E L E A S E  O F  H A Z A R D O U S  

S U B S T A N C E S .  (a) N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  a n d  t o

i n c l u d i n g  t h e  c o s t s  of r e s p o n s e ,  c o n t a i n m e n t ,  r e m o v a l ,  o r  r e m e d i a l

a c t i o n  i n c u r r e d  by the s t a t e  o r  a m u n i c i p a l i t y ,  r e s u l t i n g  f r o m  a

r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  or, w i t h  r e s p e c t  to r e s p o n s e  c o s t s ,

t h e  s u b s t a n t i a l  t h r e a t  o f  a r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e :

(1) t h e  o w n e r  a n d  t h e  p e r s o n  h a v i n g  c o n t r o l  o v e r  t h e  h a z a r ­

d o u s  s u b s t a n c e  at t h e  t i m e  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ;

(2) t h e  o w n e r  a n d  t h e  o p e r a t o r  o f  t h e  f a c i l i t y  o r  v e s s e l

f r o m  w h i c h  t h e  r e l e a s e  occuri'ed o r  w a s  t h r e a t e n e d  to o c c u r ;  i n  t h e  

c a s e  o f  a n  a b a n d o n e d  f a c i l i t y  o r  v e s s e l ,  t h e  o w n e r ,  t h e  o p e r a t o r ,  a n d  

a n y  o t h e r  p e r s o n  w h o  c o n t r o l l e d  a c t i v i t i e s  at t h e  f a c i l i t y  o r  o n  t h e  

v e s s e l  i m m e d i a t e l y  b e f o r e  t h e  a b a n d o n m e n t ;

(3) a p e r s o n  w h o  o w n e d  o r  o p e r a t e d  t h e  f a c i l i t y  o r  v e s s e l

f r o m  w h i c h  t h e  r e l e a s e  o c c u r r e d  o r  w a s  t h r e a t e n e d  to o c c u r  at t h e  t i m e

t h e  h a z a r d o u s  s u b s t a n c e  w a s  r e c e i v e d  b y  t h e  f a c i l i t y  o r  v e s s e l ;

(4) a p e r s o n  w h o  o w n e d  o r  c o n t r o l l e d  t h e  h a z a r d o u s  s u b ­

s t a n c e  a n d  w h o ,  b y  c o n t r a c t ,  a g r e e m e n t ,  o r  o t h e r w i s e ,  a r r a n g e d  f o r

t h e  e x t e n t  n o t  p r e e m p t e d  b y  f e d e r a l  l a w , , t h e  f o l l o w i n g  p e r s o n s  a r e/

s t r i c t l y  l i a b l e  f o r  d a m a g e s  to p e r s o n s  o r  p r o p e r t y ,  p u b l i c  o r  p r i v a t e ,

HB0459A -1- HB 459
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1 a n o t h e r  p a r t y  o r  e n t i t y  to t r a n s p o r t ,  s t o r e ,  d i s p o s e  of, o r  t r e a t  the

2 h a z a r d o u s  s u b s t a n c e ,  r e g a r d l e s s  of w h e t h e r  t i t l e  t o  t h e  h a z a r d o u s

3 s u b s t a n c e  w a s  t r a n s f e r r e d  t o  t h e  o t h e r  p a r t y  o r  e n t i t y  as p a r t  o f  the

4 t r a n s a c t i o n ;  a n d

5 (5) a p e r s o n  w h o  t r a n s p o r t e d  o r  a c c e p t e d  t h e  h a z a r d o u s

6 s u b s t a n c e  f o r  t r a n s p o r t  to t h e  f a c i l i t y ,  v e s s e l ,  o r  s i t e  f r o m  w h i c h

7 the r e l e a s e  o c c u r r e d  o r  w a s  t h r e a t e n e d  to o c c u r ,  if t h e  p e r s o n  s e l e c t -

8 e d  t h e  f a c i l i t y ,  v e s s e l ,  o r  site.

9 (b) I n  a n  a c t i o n  to r e c o v e r  d a m a g e s ,  a p e r s o n  o t h e r w i s e  l i a b l e

10 is r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y  if t h e  p e r s o n  p r o v e s  by c l e a r  a n d

11 c o n v i n c i n g  e v i d e n c e

12 (1) tha t  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  t h e  h a z a r d o u s

13 s u b s t a n c e  to w h i c h  t h e  d a m a g e s  r e l a t e  o c c u r r e d  s o l e l y  a s  a r e s u l t  of

14 (A) a n  act of w a r ;

15 (B) a n  i n t e n t i o n a l  o r  n e g l i g e n t  a c t  o f  a t h i r d  p a r t y ,

n
16 o t h e r  t h a n  a p a r t y  o r  its e m p l o y e e s  i n  p r i v i t y  o f  c o n t r a c t  w i t h ,

17 o r  e m p l o y e d  by, t h e  p e r s o n ,  a n d  t h a t  t h e  p e r s o n

18 (i) e x e r c i s e d  d u e  c a r e  w i t h  r e s p e c t  to t h e  h a z -

19 a r d o u s  s u b s t a n c e ;  a n d

2 0  (ii) t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e  act

2 1  o f  t h e  t h i r d  p a r t y  a n d  a g a i n s t  t h e  c o n s e q u e n c e s  o f  t h e  act;

22 o r

23 (C) a n  a c t  o f  G o d ;  a n d

24 (2) i n  r e l a t i o n  to ( 1 ) ( B )  o r  (C) o f  t h i s  s e c t i o n ,  t h a t  the

25 p e r s o n ,  w i t h i n  a r e a s o n a b l e  p e r i o d  of t i m e  a f t e r  t h e  a c t  o c c u r r e d ,

26 (A) d i s c o v e r e d  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  of

27 t h e  h a z a r d o u s  s u b s t a n c e ;  a n d

28 (B) b e g a n  o p e r a t i o n s  to c o n t a i n  a n d  c l e a n  u t h e

29 h a z a r d o u s  s u b s t a n c e .

? -  £*" i ^  V̂rzu^i
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(c) A n  i n d e m n i f i c a t i o n ,  h o l d  h a r m l e s s ,  o r  s i m i l a r  a g r e e m e n t  o r  

c o n v e y a n c e  is n o t  e f f e c t i v e  to t r a n s f e r  l i a b i l i t y  u n d e r  t h i s  s e c t i o n  

f r o m  the o w n e r  o r  o p e r a t o r  o f  a v e s s e l  o r  f a c i l i t y  o r  f r o m  a p e r s o n  

w h o  m a y  b e  l i a b l e  f o r  a r e l e a s e  o r  s u b s t a n t i a l  t h r e a t  o f  a  r e l e a s e  

u n d e r  t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  d o e s  n o t  b a r  a n  a g r e e m e n t  to 

i n s u r e ,  h o l d  h a r m l e s s ,  o r  i n d e m n i f y  a p a r t y  to t h e  a g r e e m e n t  f o r  

l i a b i l i t y  u n d e r  t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  d o e s  n o t  b a r  a c a u s e  o f  

a c t i o n  t h a t  a n  o w n e r  o r  o p e r a t o r  o r  o t h e r  p e r s o n  s u b j e c t  to l i a b i l i t y  

u n d e r  t h i s  s e c t i o n ,  o r  a g u a r a n t o r ,  h a s  o r  w o u l d  h a v e ,  b y  r e a s o n  o f  

s u b r o g a t i o n  or o t h e r w i s e  a g a i n s t  a p e r s o n .

*  Sec. 2. A S  4 6 . 0 3 . 8 2 6  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to rea d :

(8) " f a c i l i t y "  i n c l u d e s  a

(A) b u i l d i n g :  s t r u c t u r e ;  i n s t a l l a t i o n ;  e q u i p m e n t ;  p i p e  

o r  p i p e l i n e ,  i n c l u d i n g  a p i p e  i n t o  a s e w e r  o r  p u b l i c l y  o w n e d  

t r e a t m e n t  w o r k s ;  w e l l ;  p i t ;  p o n d ;  l a g o o n ;  i m p o u n d m e n t ;  d i t c h ;  

l a n d f i l l ;  s t o r a g e  c o n t a i n e r ;  m o t o r  v e h i c l e ;  r o l l i n g  s t o c k ;  o r  

a i r c r a f t ;  o r

(B) s i t e  o r  a r e a  at w h i c h  a h a z a r d o u s  s u b s t a n c e  h a s  

b e e n  d e p o s i t e d ,  s t o r e d ,  d i s p o s e d  of, p l a c e d ,  o r  o t h e r w i s e  l o c a t ­

e d  .
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Sec. 4

1 N E W  S E C T I O N .  Sec . 4. S T A N D A R D  O F  L I A B I L I T Y .  (1) E x c e p t  as

2 p r o v i d e d  in s u b s e c t i o n  (3) o f  th is  s e c t i o n ,  t h e  f o l l o w i n g  p e r s o n s  a r e

3 l i a b l e  w i t h  r e s p e c t  t o  a f a c i l i t y :

4 (a) T h e  o w n e r  o r  o p e r a t o r  o f t h e  f a c i l i t y ;

5 (b) A n y  p e r s o n  w h o  o w n e d  o r o p e r a t e d  t he  f a c i l i t y  at t h e  tim e of

6 d i s p o s a l  o r  r e l e a s e  o f  the  h a z a r d o u s  s u b s t a n c e ;

7 (c) A n y  p e r s o n  w h o  o w n e d  o r  p o s s e s s e d  a h a z a r d o u s  s u b s t a n c e  a n d

8 w h o  b y  c on t r a c t ,  a g r e e m e n t ,  or o t h e r w i s e  a r r a n g e d  for d i s p o s a l  or

9 t r e a t m e n t  o f  t h e  h a z a r d o u s  s u b s t a n c e  a t  t he f a c i l i t y ,  o r  a r r a n g e d

10 w i t h  a t r a n s p o r t e r  f o r  t r a n s p o r t  f o r  d i s p o s a l  o r  t r e a t m e n t  of t he

11 h a z a r d o u s  s u b s t a n c e  a t  t he  f a c i l i t y ,  o r  o t h e r w i s e  g e n e r a t e d  h a z a r d o u s

12 w a s t e  d i s p o s e d  o f  o r  t r e a t e d  at t h e  f ac i l i t y :

13 (d) A n y  p e r s o n  (i) w h o  a c c e p t s  o r a c c e p t e d  a n y  h a z a r d o u s

14 s u b s t a n c e  f or t r a n s p o r t  t o a d i s p o s a l ,  t r e a t m e n t ,  or o t h e r  f a c i l i t y

15 s e l e c t e d  by t h e  p e r s on ,  f r o m  w h i c h  f a c i l i t y  t h e r e  is a r e l e a s e  o r  a

16 t h r e a t e n e d  r e l e a s e  f o r  w h i c h  r e m e d i a l  a c t i o n  is r e q u i r e d ,  u n l e s s  the

17 f a c il it y , at t h e  t i m e  o f  d i s p o s a l  o r  t r e a t m e n t ,  c o u l d  l e g a l l y  r e c e i v e

18 the s u b s t a n c e :  or (ii) w h o  a c c e p t s  a h a z a r d o u s  s u b s t a n c e  f or

19 t r a n s p o r t  to s u c h  a f a c i l i t y  a n d  h a s  r e a s o n a b l e  R r o u n d s  t o  b e l i e v e

2 0  that t h e  Pari 1 1 rv is n nt o p e r a t e d  in a c c o r d a n c e  w i t h  c h a p te r 7 0 . 1 0 5  

2 1 _ RCW; a n d

22 (e) A n y  p e r s o n  w h o  b o t h  s e l l s  a h a z a r d o u s  s u b s t a n c e  a n d  is

23 r e s p o n s i b l e  fo r w r i t t e n  i n s t r u c t i o n s  f o r  its u s e  if (i) the s u b s t a n c e

24 is u s e d  a c c o r d i n g  to t h e  i n s t r u c t i o n s  a n d  (11) the u s e  c o n s t i t u t e s  a

25 r e l e a s e  for w h i c h  r e m e d i a l  a c t i o n  is r e q u i r e d  at t h e  f a ci lit y.

26 (2) E a c h  p e r s o n  w h o  is l i a b l e  u n d e r  th is s e c t i o n  is s t r i c t l y

27 liable, j o i n t l y  a nd s e v e r a l l y ,  f or all r e m e d i a l  a c t i o n  c o s t s  at or

2 8 a s s o c i a t e d  w i t h  th e f a c i l i t y  a n d  f or  all n a t u r a l  r e s o u r c e  d a m a g e s

29 r e s u l t i n g  f ro m  the r e l e a s e s  o r t h r e a t e n e d  r e l e a s e s  of h a z a r d o u s

3 0  s u b s t a n c e s .  T h e  a t t o r n e y  g e n e r a l ,  at the r e q u e s t  o f the d e p a r t m e n t ,

31 m a y  r e c o v e r  all c o s t s  a n d  d a m a g e s  f r o m  p e r s o n s  l ia b le  for them.

32 (3) T h e  f o l l o w i n g  p e r s o n s  a r e  n ot l i a b l e  u n d e r  th is s e ct io n:

3 3 (a) A n y  p e r s o n  w h o  c a n  e s t a b l i s h  th at  t h e  r e l e a s e  or t h r e a t e n e d

34 r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  for w h i c h  the p e r s o n  w o u l d  b o

35 o t h e r w i s e  l ia bl e  w a s  c a u s e d  s o l e l y  by:

3 6 (1) A n  act of Cod;

•7 . ESB
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(i i ) A n  a c t  o f  w a r ;  o r

(Iii) A n  a ct or o m i s s i o n  of a t h i r d  p a r t y  ( i n c l u d i n g  but not 

l i m i t e d  to a t r e s p a s s e r )  o t h e r  t ha n < ( A )  a n  e m p l o y e e  o r  a g e n t  of the 

p e r s o n  a s s e r t i n g  the d e f e n s e ,  o r (B) a n y  p e r s o n  w h o s e  act or o m i s s i o n  

o c c u r s  in c o n n e c t i o n  w i t h  a c o n t r a c t u a l  r e l a t i o n s h i p  e x i s t in g , 

d i r e c t l y  o r i n d i r e c t l y ,  w i t h  the p e r s o n  a s s e r t i n g  this d e f e n s e  to 

l i ab il it y . T h i s  d e f e n s e  a p p l i e s  o n l y  w h e r e  t he p e r s o n  a s s e r t i n g  the

8 d e f e n s e  h a s  e x e r c i s e d  t h e  u t m o s t  c a r e  w i t h  r e s p e c t  t o the h a z a r d o u s

9 s u b s t a n c e ,  t h e  f o r e s e e a b l e  a c t s  o r  o m i s s i o n s  o f the t hi r d  p arty , and

10 the f o r e s e e a b l e  c o n s e q u e n c e s  of t h o se  a c t s  o r  o m i s s i o n s ;

11 (b) A n y  p e r s o n  w h o  is a n o wner, p a s t  o wn er ,  or p u r c h a s e r  of a

12 f a c i l i t y  a n d  w h o  c a n  e s t a b l i s h  b y  a p r e p o n d e r a n c e  of the e v i d e n c e

13 that at th e t i m e  the f a c i l i t y  w a s  a c q u i r e d  by t he  pe rs o n,  the p e r s o n

14 h ad n o  k n o w l e d g e  o r  r e a s o n  to k n o w  that a n y  h a z a r d o u s  s u bs t a n c e ,  the

15 r e l e a s e  or t h r e a t e n e d  r e l e a s e  o f w h i c h  ha s r e s u l t e d  in o r  c o n t r i b u t e d

16 to the n e e d  for t he r e m e d i a l  a c t i o n ,  w a s  r e l e a s e d  or d i s p o s e d  o f  on,

17 in, o r at t he f a c i li t y.  T h i s  p a r a g r a p h  (b) is l i m i te d  a s  f ollows:

18 (i) T o  e s t a b l i s h  that a p e r s o n  ha d n o  r e a s o n  to know, the p e r s o n

19 m u s t  h a v e  u n d e r t a k e n ,  at t he t im e  of a c q u i s i t i o n ,  all a p p r o p r i a t e

2 0  i n q u i r y  into the p r e v i o u s  o w n e r s h i p  a n d  u s e s  of t he  pr op e rt y .

21 c o n s i s t e n t  w i t h  g o o d  c o m m e r c i a l  o r  c u s t o m a r y  p r a c t i c e  in a n  e f f o r t  to

22 m i n i m i z e  l i ab i l i t y .  A n y  c o u r t  i n t e r p r e t i n g  this p a r a g r a p h  (b) sha ll

23 t ak e  i nt o  a c c o u n t  a n y  s p e c i a l i z e d  k n o w l e d g e  o r e x p e r i e n c e  o n the port

24 of t h e  p ers on,  the r e l a t i o n s h i p  of the p u r c h a s e  p r i c e  to t he  v a l u e  of

25 the p r o p e r t y  if u n c o n t a m i n a t e d , c o m m o n l y  k n o w n  o r r e a s o n a b l y

26 a s c e r t a i n a b l e  i n f o r m a t i o n  a b o u t  t he p r o p e r t y ,  the  o b v i o u s n e s s  of the

27 p r e s e n c e  or l i ke l y p r e s e n c e  of c o n t a m i n a t i o n  ot t he  p r o p e r t y ,  and  the

28 a b i l i t y  to d e t e c t  s u c h  c o n t a m i n a t i o n  by a p p r o p r i a t e  i ns p ect ion ;

2 9 (11) T h e  d e f e n s e  c o n t a i n e d  in this p a r a g r a p h  (b) is not a v a i l a b l e

3 0  to a n y  p e r s o n  w h o  h ad a c tu al  k n o w l e d g e  of the r e l e a s e  o r  t h r e a t e n e d

31 r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  w h e n  the p e r s o n  o w n e d  the real

32 p r o p e r t y  a nd w h o  s u b s e q u e n t l y  t r a n s f e r r e d  o w n e r s h i p  of the p r o p e r t y

33 w i t h o u t  first d i s c l o s i n g  s u c h  k n o w l e d g e  to t he t r an s f e r e e ;

34 ( H i )  T h e  d e f e n s e  c o n t a i n e d  in this  p a r a g r a p h  (b) Is not

35 a v a i l a b l e  to n n y  p e r s o n  who, by a n y  set o r o mi ssi on, , c a u s e d  or

3 6 c o n t r i b u t e d  to the r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  of a h a z a r d o u s

(

/
V

ESB 6 0 8 5 •8 -



f

c

c

Sec. 5

1 s u b s t a n c e  at the f a c i l i t y ;

2 (c) Any person w h o  uses a hazardous substance lawfully and

3 w i t h o u t  n e g l i g e n c e  f or  a n y  p e r s o n a l  o r  d o m e s t i c  p u r p o s e  in or n e a r  a

4 d w e l l i n g  o r  a c c e s s o r y  s t r u c t u r e  w h e n  that p e r s o n  is: (i) A  r e s i u e n t

5 of th e d w e l l i n g :  (ii) a p e r s o n  w h o  a s s i s t s  t h e  r e s i d e n t  in t he  u s e  of

6 t he s u b s t a n c e ;  or (iii) a p e r s o n  w h o  is e m p l o y e d  o r  r e t a i n e d  by the

7 r esi d en t ;

8 (d) A n y  p e r s o n  w ho .  w i t h o u t  n e g l i g e n c e  a nd in a c c o r d a n c e  w i t h  all

9 f ede ra l a n d  s t a t e  laws, a p p l i e s  p e s t i c i d e s  o r  f e r t i l i z e r s  f or  a n y  of

10 t he f o l l o w i n g  p u r p o s e s :  (i) P r o d u c i n g  a n y  c ro ps , f a r m  a n i m a l s ,  o r

11 a n y  o t h e r  f a r m  p ro d u c t ;  (ii) g r o w i n g  C h r i s t m a s  t re es ; (i ii )  g r o w i n g

12 a n y  n u r s e r y  p la nt ; o r  (iv) g r o w i n g  trees, i n c l u d i n g  t r e e s  f o r  the

13 p r o d u c t i o n  o f  tim be r. T h i s  e x e m p t i o n  a l s o  e x t e n d s  to a n y  o w n e r  of

14 land l ea se d  to s u c h  p e r s o n  a n d  a n a p p l i c a t o r  w i t h  w h o m  s uc h -.:i in

15 e n t e r s  in to a c o n t r a c t  for t he  a p p l i c a t i o n  of t he  p es ti c l r

16 f e r t i l i z e r s ,  s o  l o n g  a s  the a p p l i c a t i o n  is w i t h o u t  n e g l i g e n c e  .•».! ts

17 in a c c o r d a n c e  w i t h  a ll f e d e r a l  a n d  s t a t e  laws. T h i s  e x e m p t i o n  d o e s

18 not a p p l y  t o a q u a c u l t u r e ;  or

19 (e) A n y  p e r s o n  w i t h  r e s p e c t  t o the r e l e a s e  or t h r e a t e n e d  r e U

2 0  of u s e d  m o t o r  oil c o l l e c t e d  by the p e r s o n  for r e c y c l i n g ,  if the oil

21 (i) is not mixed with any other hazardous substance; and (ii) is

2 2 c o l l t : t e d ,  s tor e d,  a n d  m a i n t a i n e d  by the p e r s o n  in c o m p l i a n c e  w i t h

23 all f e d e r al  a nd s t a t e  laws a n d  w i t h o u t  n e g l i g e n c e .  U n l e s s  the p e r s o n

24 has  r e a s o n  to b e l i e v e  the c o n t r a r y ,  it sh al l  be p r e s u m e d  tha t u s e d

2 5 m o t o r  oil that h as  b e e n  r e m o v e d  f r o m  a v e h i c l e  by the o w n e r  a nd

2 6 d e l i v e r e d  to the p e r s o n  f or r e c y c l i n g  h as not b e e n  m i x e d  w i t h  an y

2 7 o t h e r  h a z a r d o u s  s u b s t a n c e .

28 (4) N o t h i n g  in th is c h a p t e r  a f f e c t s  o r  m o d i f i e s  in a n y  w a y  any

29 p e r s o n ' s  ri gh t  to s e e k  or o b t a i n  r e l i e f  ur.der o t h e r  s t a t u t e s  o r u n d e r

3 0 c o m m o n  law, i n c l u d i n g  but not l i m i t e d  to d a m a g e s  for i n j u r y  o r  loss

31 c a u s e d  by a h a z a r d o u s  s u b s t a n c e .  N o  s e t t l e m e n t  by the d e p a r t m e n t  or

32 r e me d ia l  a c t i o n  o r d e r e d  by o cou r t o r  the  d e p a r t m e n t  a f f e c t s  any

33 p e r s o n’s right to o b t a i n  a r e m e d y  u n d e r  c o m m o n  law or o t h e r  s t a t u t e s .

3 4  N E W  S E C T I O N .  S e c .  5. P E T R O L E U M .  (1) P e t r o l e u m ,  I n c l u d i n g  c r u d e

3 5  o il  o r  a n y  f r a c t i o n  t h e r e o f ,  Is c o v e r e d  o n l y  b y  t he  p r o v i s i o n s  of

3 6  s u b s e c t i o n  ( 2 )  c f  t h i s  s e c t i o n  an d  s e c t i o n  1 1 ( 2 )  o f  t h i s  a c t ,  a n d  b y

-9- F S B  6 0 6 5





S U B J E C T : FS 2-20-8;3 SRES G U I D E S  S E N T  0 2 / 2 0 / 8 8  14:40
F R O M : L I O C M A T
F O L D E R : S E C U R I T Y  LEVEL: 2 R E T E N T I O N  PERIOD: 3
.... *.*...2.«•» + »««.3* »♦«+«. , 4 t , , 5, 6 „ . „. :• * * .. 7 A + . A ,. A 8 , . ■ « •(

U N A B L E : 4 0 0 1 / 3 1
O B S E R V E D ; 6 OO'i/33
-•’OTAL. 14 0 0 1 / 3 6

001 ,37

S T A R  . E N D  ", li ;E 12 N O O N  •• 2. •: C 001 '38
D E L I A  .

1 (\ .

/ ’ •, S E N T  02/27'/OS 10-5i

3 E 0 L R £ T V !.. 7 J E I... : 2 :: E " : N V Q M ; : £ ", 10 D Z
■ A ' ' A . A ^ .*. * A A P  A • -i . - i t At A ?  ' * '  * “  l ' - ' V'' I ■ l'‘* t

. ct 7i\i~i../.,..it.c i. ; i j.!>.■ i . . . ' ■ .'/'-..'I
0 0 ! 7 9 3  
00 1 :

.-•'.IE: t e b .vU A a'T ot.       ...„_.....    -

..: i  n ;, m o r a ,        ......................................................       _     ■■ ; '
, 'R JWSOF. H R E S O U R C ..S   ..... ........ ......... .......__  ...............  00 :, 7':

' . EC f ■ MB 45 ..  FfiNC E .. EAN P .......... ............ /. \ '
LJC.IL HCDiI <0 TUI". .. ,7 TF: 1 7 .................................................................. ................... I O C  7?

Ov; i 'i -v
■ ■ . . ; .. - ■ ■ . . (■■‘■ijiVr. t-. •. v ■ ' V I •? I! -hi

0 0 -i • ;2

TESTIFIiir’jfi v'01
N A M E s R E R R S E S N T I N G  . U J Z E Z Z  P R U N E  $  0 0 1 7 " -

■' i. i 6
; 7

00 ■; . 7
LORE..

CL L I N

................ •. ■ A J  tft SEE" ■■77 1 / .8 . ■:•■

FROM. i. LCLA l C
Cl. .) IR  : : ... n > .EV EL- ■„■. .............  i ... » .’. . * . .: .

“.'J :: . ■:■ *, . ■ . ■ ■ . . - * *: ...- T : . 1
: .-■f - "jV..'

■ .■ ■ y. . • I ■ ■ .. p. *1 ' ••?r. '.•■’■■ •■ >v•••••' » ' <■;

CJBSERVED. 00 "■.
,, r e . . .r1: V ’ /Jr.':. i 00 i . .

.l t t t i  cr.u; ' ... w t » A..3 UHRtVVE. EON, ■: '" 30 ; 07 , , ....
if"" v- • ' ■'■v 001

;■; r , :e  t in e  b e  me oh . 2 CTR ■ .. : 'ME EN 7 : 7 , , 700 ! i : ■ ?750\ 00 : 7j,.
274- 7 ■ 2'i ■HP. • j ». •

Or. -... 3 WICuLEUOR 71 •: , A;. H2:«4L"'H : ' 2:: J E C ’■ T3-; -aLv 7'ii-i ; i . zl
Jd S..* .V.. -.* .1 y 0 1 /

• ! • ;V !> ' :> 1 . .. L vV )'• J. . .v y . : )■: . :• ■ * , - . - . ■ : .  : / : /• : v . ■. 001 
P •; .

& ■ Ail '.,9 i '20
. 0 : 0 V.1 A.. ‘0 t / ..' i

-0 1 /7 2  
001 ,'33 
OC1 

M O R E .. .
d e l :/-, i

I  .' TO/
. ,.:' .JEu7 4 T i i  CP Eh !-. NC ■; . . 2 ■:,• ,C 2. 7 v2 , •. . 738 1 0 . 1
R u n • LXOufrtV

PO l DER • Si„i.,Ul:\.:. i t:.L : 8 nt. i ION :1!.:. K 1U..7, M L k /I
 « 2 , . 3 ,  ,  . ■ , a ■ „ L .  A-v ,. ,. ,. . .  .. ,  ____ , * .  .. . 7 , . ________ * .  . 8 , , 001 /•'

*•*•* F IN AL TELECONFERENCE STA TIST  183 * * x  901 / ■./.:
m m m — l w a — n — — — a n — — — m b — —  i — —  m m    — —   ..............    —  ■ . m. .

i.. 1 .1. * .<• t.’L  sJ

I-. .P.. V •
: u . A:... •

........... ................................... :. . i A

SUBJECT : IT RE,S'. MB 459, 
FROM: LIOCANC
-■ULBER :

■"! . . " ̂ „ r A ■ A 4> ■+ a *
“'IR.iL



( 9 )

Date r e f e r r e d :

HOUSE COMMITTEE REPORT
2/ 11/88 F U R T H E R  R E F E R R A L S : J u d i c i a r y

T h e R e s o u r c e s

D A T E :

C o m m i t t e e  h a s  c o n s i d e r e d  H B  459

" An A c t  r e l a t i n g  t o  l i a b i l i t y  f o r  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s . "

R E C O M M E N D S : .

c X J  r e p l a c e  w i t h  Q *5  H S  f e e S /

[ ] a t t a c h e d  a m e n d m e n t ( s )

- 3 d o  p a s s

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  t h e  _____

[ / ]  t h e  s a m e  t i t l e  

[ ] a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ 3 l e t t e r  of i n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :

[ ] f i s c a l  i m p a c t  

[p^] z e r o  f i s c a l  n o t e  

[ ] ze r o  w i t h  a n a l y s i s

S I G N I N G  D O  PASS:

C J ' ^ ~ _______________________________

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  _________________________

[ ] s a m e  a s  p r e v i o u s  z e r o  fiscal

n o t e  p u b l i s h e d  __________________

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

^  >  d ________________________________________

— -7-7
7 ?

G = r
C h a i r m a n ' s  s i g n a t u r e



STATE OF ALASKA BILL VERSION:
19S8 LEGISLATIVE SESSION PUBLISH D A T E : _ _ 2 / H / S 3 _

, FI SCAL NOTE
R E Q U E S T : __________________________________ _____________ _________________________________

Revision D a te :   Agency Affected: __1Z____________________
Title : An n e t  r o  L a t i n : ;  t o  l i a b i l i t y  : ' c r  . . . r , o r j -,v
re l eases  ef* h a z a r d o u s  s u b s t a n c e s  ______ ______ _____________

Sponsor : ? r : .  I a v l s _ ° t _ a l _______________  Components :.
Requestor: ______________________  _____________

EX P E N D IT U R E S /R E V E N U E S :  {Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES |
TRAVEL
CONTRACTUAL 1
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING u 0 3 3

C.APITAL •y, - '

REVENUE n .-j

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

|
!

P O S I T I O N S :  . :or?a
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

!I
Prepared by : — .---- —------------------------------------------------------------------  Phone :
Division : 1    Daw: _

Approved by Commissioner: ______  ■'______________  • " D.ce : .
Agency : " /  v  . _    1___ _____________ _
Distribution (by preparer ) :

Legislative Finance 
Legislative Sponsor 
Requestor
Office of .Vanaeemer.t ..mi Budget 
Impacted Agency < test



5-1465B

Original sponsors: Davis, Koponen,
Navarre, et al.

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 459 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

F I F T EENTH  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act relati ng to liability for releases of h a z a r d­

ous substances."

BE IT ENACTED BY THE L E GISLAT URE OF THE STATE OF ALASKA.:

* Section 1. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT L I A B I L I T Y  FOR THE RELEASE OF HAZARDOUS 

SUBSTANCES. (a) The following persons are strictly liable, jointly 

and severally, for damages to persons or property, public or private, 

including damage to the n a t u r a l  resources of the state and the costs 

of response, containment, removal, or remedial action incurred by the 

state or a municipality, r e s u lting  from a release of a hazardous 

substance or, w i t h  respect to response costs, the substantial threat 

of a release of a hazardous substance:

(1) the owner and the p erson having control over the h a z a r­

dous substance at the time of the release or threatened release;

(2) the owner and the operator of the facility or vessel , 

from w h i c h  the release o ccur r e d  or was threatened to occur; in the
I

case of an a b a n doned facility or vessel, the owner, the operator, and |
l

any other p e rson who controlled activities at the facility or on the 

vessel immediately before the abandonment;

(3) a person who owned or operated the facility or vessel 

from w h i c h  the release o c c urred or was threatened to occur at the time 

the hazardous substance was recei ved by the facility or vessel;

(4) a p erson who owned the hazardous substance and who 

a r r a nged for disposal or treatment of the substance by another party !

"I" CSHB 4 5 9 (Res)



or entity, or a r r a n g e d  w i t h  a t r a n s p o r t e r  to t r a n s p o r t  the s u b s t a n c e  

for d i s p o s a l  or t r e a t m e n t  b y  a n o t h e r  p a r t y  or entity, at a f a c i l i t y  or 

i n c i n e r a t i o n  v e s s e l  that c o n t a i n e d  the s u b s t a n c e  a n d  that w a s  o w n e d  or 

o p e r a t e d  b y  the p a r t y  or entity; and

(5) a p e r s o n  w h o  t r a n s p o r t e d  or a c c e p t e d  the h a z a r d o u s  

s u b s t a n c e  for t r a n s p o r t  to the f a c i l i t y ,  vessel, or site f r o m  w h i c h  

the r e l e a s e  o c c u r r e d  or w a s  t h r e a t e n e d  to occur, if the p e r s o n  s e l e c t­

ed the f a c i l i t y ,  v e s s e l ,  or site.

(b) In an a c t i o n  to r e c o v e r  d a mages, a p e r s o n  o t h e r w i s e  l i a b l e  

is r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y  if the p e r s o n  pr o v e s  b y  c l e a r  and 

c o n v i n c i n g  e v i d e n c e

(1) that the r e l e a s e  or t h r e a t e n e d  r e l e a s e  of the h a z a r d o u s  

s u b s t a n c e  to w h i c h  the d a m a g e s  r e l a t e  o c c u r r e d  s o l e l y  as a r e s u l t  of

(A) an act of war;

(B) an i n t e n t i o n a l  or n e g l i g e n t  act of a t h i r d  party, 

o t h e r  t h a n  a p a r t y  or its e m p l o y e e s  in p r i v i t y  of c o n t r a c t  with, 

or e m p l o y e d  by, the p e r son, a n d  that the p e r s o n

(i) e x e r c i s e d  due ca r e  w i t h  r e s p e c t  to the h a z -  | 

a r d o u s  s u b s t a n c e ;  and

i
(ii) to o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  the act 

o f  the t h i r d  p a r t y  a n d  a g a i n s t  the c o n s e q u e n c e s  o f  t h e  act;
I

or

(C) an act of God; and

(2) in r e l a t i o n  to (1)(B) or (C) of this s u b s e c t i o n ,  that 

the p e r s o n ,  w i t h i n  a r e a s o n a b l e  p e r i o d  of  time a f t e r  the act o c c u r r e d ,

(A) d i s c o v e r e d  the r e l e a s e  or t h r e a t e n e d  r e l e a s e  of 

the h a z a r d o u s  s u b s t a n c e ;  and

(B) b e g a n  o p e r a t i o n s  «-o c o n t a i n  a n d  c l e a n  up the

h a z a r d o u s  s u b s tance.

CSHB 4 5 9 (Res) -2-



(c) For purposes of (b)(1)(B) of this section, a third p a r t y  or 

an emp'oyee of a third party is in privity of contract w i t h  the p e r s o n  

who is otherwise liable if the third party or employee and the p e rs on 

are parties to a land contract, deed, or other instrument transferring 

title or possession, unless the real property on which the f acility in 

question is located was acquired by the person after the disposal or 

placem ent of the hazardous substance on, in, or at the facility, and 

the p e r s o n  by a prepo nderance of the evidence establishes that the 

p e rso n has satisfied the requirements of (b)(1)(B) of this section and 

establishes one or more of the following circumstances:

(1) at the time the person acquired the facility the person 

did not know and had no reason to 'mow that a hazardous substance that 

is the subject of the release or threateneo release was disposed of 

on, in, or at the facility;

(2) the person is a government entity that acquired the

facility by escheat, or through another involuntary transfer or a c q u i­

sition, or through the exercise of eminent domain authority by p u r­

chase or condemnation;

(3) the person acquired the facility by inheritance or

b e q u e s t .

(d) To establish that a person had no reason to k n o w  that the 

hazardous substance was disposed of, on, in, or at the facility, as 

provide d in (c)(1) of this section, the person must have undertaken,

at the time of acquisition, all appropriate inquiries into the p r e v i­

ous ownership and uses of the property consistent with good commercial 

or custom ary practice in an effort to minimize liability. For p u r­

poses of this subsection the court shall take into account any s p e­

cialized knowledge or experience the person has; the rela tionship of 

the purchase price to the value of the property if uncontaminated;

-3- CSRB 4 5 9 (Res)



commonly known or reasonably ascertainab le information about the 

property; the obviousness of the p r e sence or likely presence of c o n­

tamination at the property; and the ability to detect c onta m i n a t i o n  by 

appropriate inspection.

(e) This section does not diminish the liability of a p er son who 

previo u s l y  owned or operated a facility and who w o u l d  otherwis e be 

liable; however, if the person obtained actual knowledge of the r e­

lease or threatened release of a hazardous substance at the facili ty 

and subsequently transferred ownership tv. aiicther w i thout  d isclosing 

that knowledge, the person is liable under (a)(2) of this section, and 

a defense under (b)(1)(B) of this section is not a v a i l a b l e  to the 

perscn.

(f) This section does not affect the liability of a p erson who, 

by an act or omission, caused or contributed to the release or t h r e a t­

ened release of a hazardous substance that is the subject of the 

action r e l at ing to the facility.

(g) A n  indemnification, hold harmless, or similar agreement or 

conveyance is not effective to transfer liability under this section 

from the owner or operator of a vessel or facility or from a p e r s o n  

who m a y  be liable for a release or substantial threat of a release; 

under this section. This subsection does not bar an agreement  to 

insure, h o l d  harmless, or indemnify a party to the agreement for 

liability under this section. This subsection does not bar a cause of 

action that an owner or operator or other person subject to liability

under this section, or a guarantor, has or w ould have, by reason  of

subrogation or otherwise against a person.

* Sec. .2. AS 46.03.826 is amended by adding a n e w  paragraph to read:

(8) "facility" includes a

(A) building; structure; installation; equipment; pipe 

CSHB 4 5 9 ( R e s ) -4-



or p i p e l i n e ,  i n c l u d i n g  a oi p e  into a s e w e r  or p u b l i c l y  o w n e d  

t r e a t m e n t  w o r k s ;  w e l l ;  pit; pond; lagoon; i m p o u n d m e n t ;  ditch; 

l a n d f i l l ;  s t o r a g e  c o n tainer; m o t o r  v e h i c l e ;  r o l l i n g  stock; or 

a i r c r a f t ;  or

(B) si t e  or ar e a  at w h i c h  a h a z a r d o u s  s u b s t a n c e  has 

b e e n  d e p o s i t e d ,  stored, d i s p o s e d  of, p l a c e d ,  or o t h e r w i s e  l o c a t­

ed.

C S H B  4 5 9 (Res)
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(4) a p a r s o n  w h o  by c o n t r a c t ,  a g r e e m e n t ,  o r  o t h e r w i s e  
a r r a n g e d  f o r  d i s p o s a l  or  t r e a t m e n t ,  or  a r r a n g e d  w i t h  -a ' 
t r a n s p o r t e r  f o r  t r a n s p o r t  for  d i s p o s a l  o r  t r e a t m e n t ,  of  h a z a r d o u s  

s u b s t a n c e s  o w n e d  or p o s s e s s e d  b y  s u c h  p e r s o n ,  by a n y  o t h e r  p a r t y  
or e n t i t y ,  a t  a n y  f a c i l i t y  o r  i n c i n e r a t i o n  v e s s e l  o w n e d  or 

o p e r a t e d  by a n o t h e r  p a r t y  or  e n t i t y  a n d  c o n t a i n i n g  s u c h  h a z a r d o u s  

s u b s t a n c e s ;  a n d

N E W  L A N G U A G E  AT " B " i

$ T h e  t e r m  p r i v i t y  
s e c t i o n  i n c l u d e s ,  b u t  is n o t  li m

t* r land contracts, deeds or other instruments transfer* 
ring title or possession, unless the real property on which 
the facility concerned is located was acquired by the 
defendant after the disposal or placement o f the hazard­
ous substance on, in, or at the facility, and one or more 
o f the circumstances described in clause (i), (ii), or (iii)
is also established by the defendant by a preponderance 
of the evidence:

(i) At the time the defendant acquired the facility the 
defendant did not know and had no reason to know that 
any hazardous substance which is the subject o f the 
release or threatened release was disposed of on, in, or at 
the facility.

(ii) The defendant is a government entity which ac­
quired the facility by escheat, or through any other 
involuntary transfer or acquisition, or through the exer- 
cise o f eminent domain authority by purchase or 1 
condemnation.

(iii) The defendant acquired the facility by inheri­
tance or bequest.
In addition to establishing the foregoing, the defendant 
must establish that he h2s satisfied the requirements o f 

.^section F0?(b)(^)Qr) and (U).
0 7 )

o f  c o n t r a c t *  in ( b ) ( 1 ) ( B )  of  t h l a  

l t e d  t o ,  b e i n g  a p a r t y  t o

$ ) T o  establish that the defendant had no reason to 
know, as provided in clause (i) o f subparagraph (A ) o f 
this paragraph, the defendant must have undertaken, at 
the time o f acquisition, all appropriate inquiry into the 
previous ownership and uses o f the property consistent 
with good commercial or customary practice in an effort 
to minimize liability. For purposes o f the preceding 
sentence the court shall take into account any special­
ized knowledge or experience on the part o f the defend­
ant, the relationship o f the purchase price to the value of 
the property if uncontaminated, commonly known or 
reasonably ascertainable information about the property, 
the obviousness o f the presence or likely presence of 
contamination at the property, and the ability to detect 
suchfontamination by appropriate inspection.

(CT Nothing in this paragraph or in section 107(b)(3) 
shall diminish the liability o f any previous owner or 
operator o f such facility who would otherwise be liable 
under this Act. Notwithstanding this paragraph, if the 
defendant obtained actual knowledge o f the release or 
threatened release o f a hazardous substance at such 
facility when the defendant owned the real property and 
then subsequently transferred ownership o f the property 
to another person without disclosing such knowledge, 
such defendant shall be treated as liable under section 
107(a )(1 ) and no defense under section 107(b)(3) shall 
be available to such defendant.
V (0 )  Nothing in this paragraph shall affect the liability 
unaer this Act o f a defendant who, by any act or 
omission, caused or contributed to the release or threat­
ened release o f a hazardous substance which is the 
subject o f the action relating to the facility.

\



IN THE S U P E R I O R  C O U R T  F O R  THE S T ATE OF A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T

S T A T E  OF ALASKA,
D E P A R T M E N T  OF E N V I R O N M E N T A L  
CO N S E R V A T I O N ,

Plaintiff,

v s .

T E S O R O  A L A S K A  P E T R O L E U M  
COMPANY, P E T R O  PRODUCTS, INC. 
and R O B E R T  E. S A N D E N , 
indivi d u a l l y ,  and d / b/a 
S A N D E N  F U E L  COMPANY,

D e f e n d a n t s .

RECEIVED
Department i.t Law

;r,. 1

O h i r e  o f  th e  A t t o r n e y  G e n e t  

A n c L e r a ; ;  D r e n c h  

.e a c h o r a l e ,  A l a s k a

C a s e  No. 3 A N - 8 6 - 1 4 4 5 7  Civil

T E S O R O ' S  M E M O R A N D U M  IN S U P P O R T  OF ITS 
M O T I O N  FOR S U M M A R Y  J U D G M E N T

Dated: J a n u a r y  27, 1933 K e n n e t h  P. Eggers, ? . C .

G R O H , E G G E R S  & P R I C E  
250 W e s t  S e v e n t h  A v e n u e  
S u i t e  1250
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 2 - 6 4 7 4

G e o r g e  A. J o s e p h  
T h o m a s  0. K u h n s  
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COMPANY, P E T R O  PRO DU CTS , INC., 
and R O B E R T  E. SANDEN, 
ind iv id ua ll y,  and d /b /a  
SAN DE N F U E L  COMPANY,

D e f e n d a n t s .

Case No. 3 A N - 8 6 - 14457 Civil

T E S O R O ' S  M E M O R A N D U M  IN S U P P O R T  OF 
M O T I O N  FOR SU MM ARY  J U D G M E N T

I N T RO DU CT IO N

Th e S t a t e  seeks to im pos e l i a b i l i t y  on T e s o r o  for the 

acts or o m i s s i o n s  of a p a r t y  who is not T e s o r o ' s  agent, employee, 

or p a r t n e r  and w i t h  w h o m  T e s o r o  has no c o n t r a c t s  and  v i r t u a l l y  no 

dealings. A l a s k a n  law do e s not  p e r m i t  th i s result. W h e t h e r  cast 

as b r a a c h  of statute, nuisance, n e g l i g e n c e  or  st r i ct  li ability, 

the Stat e's  c l a i m s  fail b e c a u s e  Te so ro  has no c o n n e c t i o n  w i t h  the 

a l le ge d g a s o l i n e  spill at Sanden 's  Pe ter s C r e e k  station.

C o u n t s  I-VI, IX, XI and XII of the  C o m p l a i n t  al leg e 

Tes o ro  v i o l a t e d  of the S ta te  E n v i r o n m e n t a l  C o n s e r v a t i o n  A c t  and 

Oil P o l l u t i o n  C o n t r o l  Act. T h e se  statutes r e q u i r e  t h a t  a p a r t y  

m u s t  own  or  c o n t r o l  •he g a s o l i n e  i m m e d i a t e l y  b e f o r e  its e n t r y  

into the g r o u n d w a t e r  for l i a b i l i t y  to attach. It is u n d i s p u t e d  

-- in d e e d  the S t a t e  a c k n o w l e d g e s  in the C o m p l a i n t  (First A m e n d e d



Compl. H 26) -- t h a t  T e s o r o  di d not  own or c o n t r o l  the g a s ol in e

at S a n d e n’s s t a t i o n  i m m e d i a t e l y  bef or e its a l l e g e d  e n t r y  into th

groundwater. In addition:

• T e s o r o  ha s  n e v e r  sol d any gasoline to S a n d e n  
or t h e  P e t e r s  C r e e k  station;

• T e s o r o  h a s  no o w n e r s h i p  in te re st  in t h e
S a n d e n  station, the g a s o l i n e  at that s t a t i o n  
or a n y  of the u n d e r g r o u n d  storage t a n k s  and 
lines in q u e s t i r

• T e s o r o  h a s  nc c o n t r a c t s  or ag re em en ts  to sell 
g a s o l i n e  or o t h e r  p r o d u c t s  to Sanden or  the 
P e t e r s  C r e e k  station.

Thus, Tes or o c a n n o t  be lia ble  u n d e r  any of the s t a t u t o r y  co u n t s  

a l l e g e d  in the S t a t e ' s  C o mp la in t.  (See S e c t i o n  II i n f r a . )

C o u n t s  VII, VIII, X, and XIII of the C o m p l a i n t  al l eg e 

v a r i o u s  cla im s o f c o m m o n  law nui sance, trespass, s t r i c t  l i a b i l i t  

and negli gen ce.  E a c h  of t h es e c o m m o n  law c o u n t s  is p r e m i s e d  on 

the n o t i o n  t h a t  T e s o r o  w a s  an ag ent  or joint v e n t u r e r  w i t h  

S an den 's  Pe t e r s  C r e e k  S t a t i o n  an d t h er e fo re  c a n b e  li ab l e  for it 

acts and o m i ss io ns . Yet, S a n d e n  and Te s or o are s e pa r a t e ,  i n d e­

p e n d e n t  b u s i n e s s e s  w i t h  no c o n t r a c t u a l  r e l a t i o n s h i p  and  v i r t u a l !  

no contacts. N o r  h a s  Tesoro, t h r o u g h  any acts o r  o m i ss io ns , 

c r e a t e d  an a p p a r e n t  a g e n c y  r e l a t i o n s h i p  or j oi nt  e n t e r p r i s e  un de  

A l a s k a  law. Indeed, b o t h  S a n d e n  and his i n d e p e n d e n t  d i s t r i b u t o r  

P e t r o  Products, a g r e e  t h a t  T e s o r o  has:

• No p a r t i c i p a t i o n  or c o n t r o l  over the o p e r a ­
tion o f  Sa nd e n ' s  b u s i n e s s  or the P e t e r s  C r e e k  
station;

• No p a r t n e r s h i p ,  agency, or joint v e n t u r e  w i t h  
S a n d e n  o r  the P e t e r s  C r e e k  station;
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' No r i g h t  to share in the p r o f i t s  or inc ome  
from S a n d e n ' s  b u s i n e s s  or the P et e r s  C r e e k  
station;

• Ne ver m a d e  or r e c e i v e d  any p a y m e n t s  from 
Sa nden o r  the Pe te r s  C r e e k  station.

In fact, T e s o r o’s o n l y  c o n t r a c t  in thi s case, a 1985 d i s t r i b u t o r  

a g r e e m e n t  wi th  Petro, Sanden's d i s tr ib u to r,  e x p r e s s l y  d i s c l a i m s  

any  agency, p a r t n e r s h i p ,  jo int  ventur e,  or ot her f o r m  of joint 

enterp ris e. Thus, T e s o r o  c a n n o t  be s u bj e ct  to c o m m o n  law l i a b i l­

ity u n d e r  any t h e o r y  of ag en cy  or j o i n t  enterprise. (See S e ct io n 

III i n f r a . )

Finally, e a c h  of the S t a t e’s c o m m o n  law c o u n t s  is also 

d e f i c i e n t  as a m a t t e r  of law. Sp ec if ic al ly , the s t r i c t  l i a b i l i t y  

c l a i m  fails b e c a u s e  the sto rag e of g a s o l i n e  is not an ul tra - 

h a z a r d o u s  a c t i vi ty  and, even if it were, Te s o r o  ha s no  o w n e r s h i p  

or co n t r o l  over t h e  g a s o l i n e  or the t an ks  and lines w h i c h  stored 

it. Likewise, the S t a t e’s c o m m o n  law cl ai m s  for tre sp ass , 

nui sance, and n e g l i g e n c e  fail b e c a u s e  T e s o r o  did  n o t  own  or 

p o s s e s s  the g a s o l i n e  an d  has  p e r f o r m e d  no i n t e n t i o n a l  or n e g l i­

gent act wi th  r e s p e c t  to it. Q ui te  simply, Te s or o h a s  do n e no 

m o r e  t h a n  sell g a s o l i n e  to an i n d e p e n d e n t  d is tr i b u t e r .  If a 

w r o n g f u l  act o c c u r r e d  at all, it t o o k  p l a c e  two s t a g e s  later in 

the c h a i n  of d i s t r i b u t i o n  at w h i c h  t i m e  T e s o r o  n e i t h e r  o w n e d  the 

gasoline, nor h a d  a n y  c o n t r a c t s  w i t h  the i n d e p e n d e n t  d e a l e r  th at  

p o s s e s s e d  it. Thus, T e s o r o  c a n n o t  be liable u n d er  a n y  of the 

State's co m mo n law cla ims . (See S e c t i o n  IV i n f r a . )
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The language of the s t a t u t e s  inv ol ved , as we l l as 

A l a s k a n  c o m m o n  law, p r e c l u d e  an a c t i o n  a g a i n s t  T e s o r o  for an 

al l e g e d  leak at a s t a t i o n  that it d o e s  no t o w n  or o p e r a t e  and 

over w h i c h  it e x e r c i s e s  no contro l. T h i s  r e s u l t  -- b a r r i n g  

cl a i m s  a g a i n s t  a r e f i n e r  w h e n  it h a s  no c o n n e c t i o n  w i t h  the 

i n j u r y  i n v o l v e d  -- is p r e c i s e l y  w h a t  the A l a s k a n  c o u r t s  and 

l e g i s l a t u r e  intended. It is n o t  a h a r s h  result. The S t at e loses 

nothing. Sanden, wh o o w n e d  the s t a t i o n  an d tanks in qu est ion , 

and Petro, who  d e l i v e r e d  the p r o d u c t  and o w n e d  it i m m e d i a t e l y  

b e f o r e  Sanden, are still p a r t i e s  in this case. If the State can 

p r o v e  its cl a i m s  a g a i n s t  t h o s e  p a r t i e s ,  it wi l l be m a d e  whole.

U N D I S P U T E D  F A CT S 

On  D e c e m b e r  4, 1986, th e S t a t e  f i l e d  an a m e n d e d  c o m­

pl a i n t  a g a i n s t  t h r e e  d e f e n d a n t s ,  R o b e r t  S a n d e n’, a / b / a  S a n d e n  Fuel 

Co., F e t r o  and Tesoro, a l l e g i n g  t h a t  g a s o l i n e  from  u n d e r­

gr o u n d  sto rag e ta nks  or u n d e r g r o u n d  l in es  lo c a t e d  at S a n d e n’s 

se r vic e st a t i o n  h a d  l e a k e d  into the soil, c o n t a m i n a t i n g  the 

P e t e r s  C r e e k  aquifer. ( C o m p l a i n t  at 23, 24). The  f o l l o w i n g  

t e s t i m o n y  of R o b e r t  Sanden, the o w n e r  of S a n d e n  Fuel Co mpa ny ; 

G e o r g e  P et rov ic n, the o w n e r  of P e t r o  P r o d u c t s ;  and W a d e  Rodgers, 

T e s o r o’s M a r k e t i n g  M a n a g e r  in A l as ka , c a t a l o g u e s  the u n d i s p u t e d  

facts in s u p p o r t  of T e s o r o 's mo ti on .

1. Th e P e t e r s  C r e e k  s t a t i o n  a l l e g e d  to be the source 

of the leal, is o w n e d  e n t i r e l y  b y  Sand en.  T e s o r o  h as  no o w n e r s h i p
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i n t e r e s t  in the station, the u n d e r g r o u n d  tanks and lines, or 

o t h e r  equipment.

- San de n Dep. at 113, 117;

- P e t r o v i c h  Dep. at 11-12;

- R o d g e r s  Dep. at 8 .

2. T e s o r o  h a d  no role in the design, co ns t r u c t i o n ,  or 

f i n a n c i n g  of Sanden 's  station, or any of its stora ge tanks, 

lines, or o t h e r  equip me nt.  T e s o r o  do e s net h a v e  the d u t y  to 

inspect, r e p a i r  or m o d i f y  the st or a ge  tanks, lines or o t h e r  

e q u i p m e n t  at S a n d e n’s P e t e r s  C r e e k  station.

- Sa n d e n  Dep. at 116-117;

- R od ge r s Dep. at 9.

3. T es o r o  h a s  n e v e r  sold  any g a s o l i n e  to S a n d e n  or 

the P e t e r s  C r e e k  station. T e s o r o  h a s  n e v e r  h e l d  any s e c u r i t y  

i n t e r e s t  in, or lien on, the P e t e r s  C r e e k  s t a t i o n  or any g a s o l i n e  

sold to Sanden.

- Sa nd en  Dep. at 113, 115-116, 310, 316;

- P e t r o v i c h  Dep. at 11-13;

- R o d g e r s  Dep. at 8-9.

4. Te s o r o  h a s  n e v e r  h a d  any  c o n t r a c t u a l  r e l a t i o n s h i p s  

w i t h  Sanden.

- Sa n d e n  Dep. at 115-117;

- R od g e r s  Dep. at 9.

5. T e s o r o  and  S a n d e n  Fuel C o m p a n y  are dis cre te , 

i n d e p e n d e n t  b u s i n e ss es . T e s o r o  has  n e v e r  p a r t i c i p a t e d  in, or h a d



any  c o n t r o l  over, the d a y - t o - d a y  o p e r a t i o n s  of Sanden's b u s i n e s s  

or the P e t e r s  C r e e k  station.

- S a n d e n  Dep. at 117-119;

- R o d g e r s  Dep. at  9.

6 . S a n d e n  has p o s t e d  two signs, on e i t h e r  side of t h e  

k i o s k  at the P e t e r s  Creek s t a t i o n ,  w h i c h  state:

"T his Station Is I n d e p e n d e n t l y  
O w n e d  And O p e r a t e d "

T h e s e  s i gn s w e r e  p l a c e d  at S a n d e n ’s s t a t i o n  at T e s o r o ' s  request.

- S a n d e n  Dep. at 117-11 9.

7. S a n d e n  is not a n  agent, par tn er , or joint v e n t u r e r  

w i t h  Tes oro . T e s o r o  and S a n d e n  h a v e  n e v e r  s h a r e d  any profits o r  

in c o m e  f r o m  th e P e t e r s  Cr eek  s t a t i o n ,  n o r  d o e s  T e s o r o  have any 

r i g h t  to s h ar e  a n y of the p r o f i t s  or i nc o m e  f r o m  the Peters C r e e k  

station.

- S a n d e n  Dep. at 1 1 2 - 11 3,  119;

- R o d g e r s  Dep. at 13-14.

8 . The  gasoline a l l e g e d  b y  the S t a te  to have le ak ed  

fr o m S a n d e n’s t a n k s  was p u r c h a s e d  b y  S a n d e n  f r o m  Petro, an 

i n d e p e n d e n t  d i s t r i b u t o r  that p u r c h a s e s  p e t r o l e u m  p r o du ct s and 

r e s e l l s  t h e m  to s e r v i c e  s t a t i o n s  and  o t h e r  c on su mer s.

- C o m p l a i n t  at 11 2 5 - 2 6 ;

- P e t r o v i c h  Dep. a t  13-14.

9. T e s o r o ’s only r e l a t i o n s h i p  w i t h  P e t r o  is g o v e r n e d  

b y  a July, 1935  D i s t r i b u t o r  A g r e e m e n t .  (A c o p y  of this A g r e e m e n t
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is lo c a t e d  at A p p e n d i x  II, T a b  A ) .  S e ct io n 7(a) of this A g r e e­

me n t  p r o v i d e s  that:

"Title to, risk of l o s s ,  and l i a b i l i t y  for 
all p r o d u c t s  del iv e re d h e r e u n d e r  p a s s e s  to 
D i s t r i b u t o r  [here P e t r o ]  at the time and 
p l a c e  of delivery."

D e l i v e r y  to P e t r o  occurs at T e s o r o ' s  A n c h o r a g e  t e r m in al  near the

e n d  of the Ke na i Pipeline. T e s o r o  d o e s  not  d e l i v e r  any gasoline

t o  Sanden.

- P e t r o v i c h  Dep. at 12- 13;

- R o d g e r s  Dep. at 1 0 - 1 2

10. S e c t i o n  3 of the A g r e e m e n t  g i v e s  P e t r o  the right 

t o  s el e c t  r et a i l  d e a l e r s  as " T e s o r o  b r a n d e d  o p e r a t i o n s . "  P ur su­

a n t  to this pr ov i s i o n ,  Petro s e l e c t e d  S a n d e n  Fuel  Company's 

P e t e r s  C r e e k  s t a t i o n  as a Tesoro b r a n d e d  ope r at io n.  For any 

b r a n d e d  o p e r a t i o n  it selects, P e t r o  h a s  r e s p o n s i b i l i t y  to ensure 

t h a t  such  o u t l e t s  are in c o m p l i a n c e  w i t h  all federa l,  state, and 

l o c a l  laws, i n c l u d i n g  all e n v i r o n m e n t a l  laws an d regulations.

- A g r e e m e n t  at H 14;

- R o d g e r s  Dep. at 12;

- P e t r o v i c h  Dep. at 1 7 - 1 3 .

11. T e s o r o  and Petro h a v e  s p e c i f i c a l l y  agreed, in

S e c t i o n  23 of the Agreement, that P e t r o  is o n l y  a d i s t r ib u to r of

T e s o r o  pro du c ts , n o t  its agent, p a r t n e r ,  or j o i n t  venturer.

S p e c i f i c a l l y ,  t h a t  p r o v i s i o n  states:

"This A g r e e m e n t  is i n t e n d e d  to e s t a b l i s h  and 
a u t h o r i z e  Distr ibu ter  to b e  a b r a n d e d  d i s­
t r i b u t o r  of Tesoro p r o d u c t s .  T h i s  A g r e e m e n t  
is no t i n t e n d e d  and shall n o t  be c o n s t r u e d  to
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c r ea t e  any  agency, p a r t n e r s h i p ,  jo int v e n t u r e  
or o t h e r  form of joint e n t e r p r i s e ,  and it is 
u n d e r s t o o d  that D i s t r i b u t o r  shall c o n d u c t  its 
b u s i n e s s  at its own ri sk  a n d  e x p e n s e  and for 
its ow n ac count."

- A g r e e m e n t  at U 23;

- R o d g e r s  Dep. at 13 -1 4;

- P e t r o v i c h  Dep. at 1 0- 1 1 ,  17-18.

A R G U M E N T

I. S u m m a r y  J u d g m e n t  Is A p p r o p r i a t e  In G r o u n d w a t e r  
P o l l u t i o n  Cases._________________________________________

U n d e r  R u l e  56(c) of the A l a s k a  R ul es  of C i v il  P r o c e­

d u r e ,  s u m m a r y  j u d g m e n t  is proper w h e r e  the p l e a d i n g s  and su pp ort­

i n g  e v i d e n c e  sh ow  t h a t  there are n o  g e n u i n e  is su es  of any m a t e­

ria' fact. See W i l l i a m s  v. City of  V a l d e z . 603 P . 2d  483, 489 

( A l a s k a  1979); A l a s k a  Na ti on al  B a n k  v. L i n c k . 559 P . 2d 1049, 1C51 

(.\±aska 1977). It is well  settled t h a t  s u m m a r y  j u d g m e n t  in 

g r o u n d w a t e r  p o l l u t i o n  c as es  is p r o p e r  if the f o r e g o i n g  r e q u i r e­

m e n t s  are met. In S t at e De p a r t m e n t  of  E n v i r o n m e n t a l  Pr ot ec ti on  

v. Sxxcr. Coro. . 151 N.J. Super. 464, 468, 376 A . 2d 1339, 1342 

( S u p e r  Ct. 1977), the  C o u r t  gr a n t e d  d e f e n d a n t  s u m m a r y  judgme nt  

w h e r e ,  as here, s t i p u l a t e d  facts d e m o n s t r a t e d  t h a t  de f e n d a n t ' s  

a c t s  w e r e  in no w a y  r e l a t e d  to the a l l e g e d  po ll ut io n.  See also 

R o u n d s  v. H o e l s c h e r . 428 N.E.2d 13 08, 1312 ( I n d . A p p . 3 1981) 

( s u m m a r y  j u d g m e n t  g r a n t e d  in g r o u n d w a t e r  p o l l u t i o n  cases); Koto 

v. Z a w i s t o s k i . 119 Wis. 2d 820, 822, 34 6 N . W . 2 d  469, 471 (1984) 

(per c u r i a m )  ( u n p u b l i s h e d  limited p r e c e d e n t  opini on)  (same);
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Commw. D e p a r t m e n t  of E n v i r o n m e n t a l  R e s o u r c e s  v. S t e w a r d , 2 4 ? a 

Commw. 493, 498, 357 A . 2d 255, 258 (Conunw. Ct, 1976) (same).

II. N e i t h e r  Th e E n v i r o n m e n t a l  C o n s e r v a t i o n  Act No r  The 
Oil P o l l u t i o n  C o n t r o l  A ct  Ca n  A p p l y  To Tesoro.______

The State's C o m p l a i n t  c o n t a i n s  n i n e  co u n t s  that allege

v i o l a t i o n s  of A l a s k a n  e n v i r o n m e n t a l  s t a t u t e s  a ga in st  all three

d ef end an ts.  T h e y  are:

E n vi ro nm en t al  C o n s e r v a t i o n  Act  (ECA) AS 4 6 . 0 3 . 0 1 0  et. sen, (1987)

C o u n t  I 

C o u n t  II

C o u n t  III 

C o u n t  IV

C o u n t  V

C o u n t  VI 

C o u n t  XI

C o u n t  XII

S e c t i o n  822 

S e c t i o n  760(e)

S e c t i o n  755(a) 

S e c t i o n  760(a)

S e c t i o n  780

S e c t i o n  800 

S e c t i o n  765

S e c t i o n  765

Oil P o l l u t i o n  C o n t r o l  Ac t  (O P C A ) 

C o u n t  IX S e c t i o n  10

(S t ric t Li ab il ity )

( R e i m b u r s e m e n t  of State's 
E x p e n s e s )

(Fail ur e to R e p o r t  Po ll ut io n)

(Civil P e n a l t i e s  for 
P ol l u t i o n )

( R e s t o r a t i o n  of n a t u r a l  
R e s o u r c e s )

( S t a t u t o r y  N ui s an ce )

( I n j u n ct iv e  R e l i e f  for 
V i o l a t i o n  of Oil P o l l u t i o n  
C o n t r o l  Act)

( I n j u n c t i v e  R e l i e f  for 
V i o l a t i o n  of the H a z a r d o u s  
S u b s t a n c e  R e l e a s e  C o n t r o l  Act)

AS 4 6 . 0 4 . 0 1 0  et. sec. (1987)

(Civil P e n a l t i e s  for D i s c h a r c e  
of Oil)

As d e t a i l e d  below, n o n e  of th ese s t a t u t o r y  cl ai m s  are 

a o o l i c a b i e  to d e f e n d a n t  Tesoro.
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A. C o u n t  I -- St ri c t  L i a b i l i t y .

S e c t i o n  822 of the ECA, as a m e n d e d  b y S e c t i o n  826(3) 

(1986), i m p o s e s  s t r i c t  l i a b i l i t y  on th ose  p a r t i e s  that own or 

ha v e c on t r o l  over  a h a z a r d o u s  s u b s t a n c e  w h i c h  en t e r s  the g r o u n d­

w a t e r  of the State:

S e c t i o n  822. S tr i c t  l i a b i l i t y  for the 
d i s c h a r g e  of h a z a r d o u s  s u b s t a n c e s . To the 
e x t e n t  no t o t h e r w i s e  p r e e m p t e d  by  fe de ra l 
law, a p e r s o n  o w n i n g  or h a v i n g  c o n t r o l  over 
a h a z a r d o u s  s u b s t a n c e  w h i c h  en te rs  in or 
u p o n  the waters, su r f a c e  or s u b s u r f a c e  lands 
of the s t at e is s t r i c t l y  liable, w i t h o u t  
r e g a r d  to fault, for the d a m a g e s  to p e r s o n s  
or p ro p e r t y ,  p u b l i c  or p ri vat e,  c a u s e d  by 
the entry.
(AS 4 6 . 0 3 . 8 2 2 )  ( em ph as i s added)

It is u n d i s p u t e d  t h a t  T e s o r o  d i d  n o t  o w n  the g a s o l i n e  

w h i c h  a l l e g e d l y  l e a k e d  fro m S a n d e n ' s  tank. ( U n d i s p u t e d  Fact 

No. 3) T i t l e  to the p r o d u c t  p a s s e d  to P e t r o  at the A n c h o r a g e  

t e r m i n a l  and th e n f r o m  P e t r o  to S a n d e n  w h e n  P e t r o  d e l i v e r e d  the 

g a s o l i n e  into S a n d e n ' s  tanks. ( U n d i s p u t e d  F a c t  No. 9). T e s o r o  

can  t h e r e f o r e  no t  be h e l d  li ab l e u n d e r  the o w n e r s h i p  p r o v i s i o n  o 

S e c t i o n  8 2 2 . 1 /

1 /  The  l e g i s l a t i v e  h i s t o r y  of the 1935 a m e n d m e n t s  to the E CA  
re v e a l s  that, in d e t e r m i n i n g  l i a b i l i t y  u n d e r  S e c t i o n  822, 
the w o r d  " o w n i n g” is to be a c c o r d e d  the c o m m o n l y  u n d e r s t o o d  
m e a n i n g  of h o l d i n g  t i tl e to the  sub sta nce . The F e b r u a r y  5, 
1986 S e n a t e  R e s o u r c e s  C o m m i t t e e  st aff  r e p o r t  st at e s  tha t th 
1986 a m e n d m e n t  w a s  m e a n t  to r e s t o r e  the o r i g i n a l  c o m m o n l y  
u n d e r s t o o d  m e a n i n g  of the t e r m  " o w ner.” In that regard, 
A l a s k a n  A s s i s t a n t  A t t o r n e y  G e n e r a l  T h o m a s  M. J a h n k e  
t e s t i f i e d  in a N a y  7, 1985 l e t t e r  to R e p r e s e n t a t i v e  Sund, 
C h a i r m a n  of the H o u s e  R e s o u r c e s  S t a n d i n g  Co m m i t t e e ,  that,

(F o ot n o t e  C o n t i n u e d
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" H av in g c on tr ol  over a h a z a r d o u s  s ub sta nc e" is d e f i n e d  

in s u b s e c t i o n  826(3) as "producing, handling, storing, t r a n s p o r t  

ing, or r e f i n i n g  a h a z a r d o u s  sub st a n ce  for c o m m e r c i a l  p u r p o s e s  

i m m e d i a t e l y  be fo r e  e nt rv  of the h a z a r d o u s  su bs ta nc e in or u p o n  

the water, surface, or s ub s u r f a c e  land of the state . . .

(AS 4 6 . 0 3 . 8 2 6 ( 3 ) )  ( e mp ha si s added) T es o r o  di d no t produce, 

handle, store, tran spo rt , or re fin e the g a s o l i n e  " i m m e d i a t e l y  

be f o r e "  its e n t r y  u p o n  the w a t er  or s u b su rf ac e land of the State 

S u b s t a n t i a l  time  and n u m e r o u s  a c t i v i t i e s  by  o t h e r  p a r t i e s  o c­

cu r r e d  b e t w e e n  T e s o r o ' s  last c o n t a c t  w i t h  the g a s o l i n e  and the 

a l l e g e d  p o ll ut io n.  S pe ci fi ca ll y,  F et ro p i c k s  up  the p r o d u c t  at 

T e s o r o’s t e r m i n a l  and t h e n  d ri v e s  to P e t e r s  Creek. It is t h e n  

d e p o s i t e d  in S a n d e n ' s  tanks. Finally, th ere  is no t e l l i n g  h o w  

long the p r o d u c t  r e m a i n e d  in S a n d e n’s ta nks  b e f o r e  it a l l e g e d l y  

l e a k e d  into the ground. T h a t  c o ul d be w e e k s  or months.

G i v e n  this c h a i n  of events, it is ob v i o u s  th a t T e s c r o  

d i d  n e t  pr od uce , handl e, store, trans por t,  or r ef i n e  g a s o l i n e

( F oo tn ot e Co nt i n u e d )
for the p u r p o s e s  of S e ct io n 822 liability, "o wne rs " are 
t h o se  p e r s o n s  w i t h  t it le  to the h a z a r d o u s  su b sta nce . (pg. 
1) Th e  l e t t e r  goes  on to state:

Th e w o r d  "ow ner " has  a c l e a r  d e f i n i t i o n  in the 
c o m m o n  law and c o m m o n  usage. It is no t n e c e s s a r y  
to d e f i n e  the t e r m  in the st at ut e b e c a u s e  the 
c o m m o n  lav and co m m o n  u s a g e  p r o v i d e  the d e f i n i t i o n  
a p o l i e d  in the A l a s k a  Courts. AS 0 1. 10 .01 0;
AS 01 .1 0.0 40 .

(A c o p y  of this  l et t e r  is l o c a t e d  at Apoe.ndix II,
T a b  B ) .



• I ~

" i m m e d i a t e l y  b e f o r e "  its a s s e r t e d  e n t r y  u p o n  the s u b s u r f a c e  lands 

or w a t e r s  of the S t a t e . 2/ C o n s e q u e n t l y ,  u n d e r  the p l a i n  l an gu age  

of S e c t i o n  822, st r i c t  l i a b i l i t y  c a n n o t  a t t a c h  to Tesoro.

B. C o u n t  II -- S t a t u t o r y  P e n a l t y  A nd
R e i m b u r s e m e n t  For C l e a n u p  Exp ens es .

S e c t i o n  760(e) of the EC A i m p o s e s  a d u t y  to r e i m b u r s e  

the S t at e for all c l e a n u p  e x p e n s e s  on "a p e r s o n  who  v i o l a t e s  or

c a u s e s  or p e r m i t s  to be v i o l a t e d  a p r o v i s i o n  of

AS 4 6 . 0 3 . 7 4 0  . . . ." S e c t i o n  740 in t u r n  p r o v i d e s  that  "A

p e r s o n  m a y  no t di s c h a r g e ,  c a u s e  to be d i s c h a r g e d ,  or p e r m i t  the

d i s c h a r g e  of p e t r o l e u m  . . . or a r e s i d u a r y  p r o d u c t  of pet ro le um , 

into, or u p o n  the w a t e r s " ! /  of the State. ( em ph a s i s  added) As 

this  s t a t u t o r y  l a n g u a g e  reveals, o n l y  if a p a r t y  a c t u a l l y

2/ The p h r a s e  " i m m e d i a t e l y  be f o r e "  has  n o t  b e e n  c o n s t r u e d  by 
any c o u r t  w i t h  r e f e r e n c e  to the A l a s k a  E n v i r o n m e n t a l  
C o n s e r v a t i o n  Act. H ow eve r,  o t h e r  c o u r t s  h a v e  a c c o r d e d  the 
p h r a s e  a c o m m o n - s e n s e  d e f i n i t i o n .  In P e ar l R i v e r  V a l i e v  
W a t e r  S u p p l y  Dist. v. W o o d , 252 Miss. 580, 172 S o . 2d 196,
205 (1965), th e C o u r t  c o n s t r u e d  " i m m e d i a t e l y  b e f o r e , "  in a 
c o n d e m n a t i o n  p r o c e e d i n g  and h e l d  th a t the v a l u e  of the land 
i m m e d i a t e l y  b e f o r e  the t a k i n g  w a s  t h a t  value, w i t h o u t  any 
i n t e r v a l  of time. _Id. at 207. See al so  C & R  T r a n sp or t,  Inc. 
v. Ca mp be ll , T e x . . 40 6 S . W . 2 d  191, 195 (Tex. 1965) 
( " I m m e d i a t e l y "  m e a n s  w i t h o u t  an y  i n t e r v a l  of time); P e o p l e  
v. W h i t e , 15 Mi ch . A p p .  527, 166 N . W . 2 d  6 3 9 - 6 4 0  (Ct. App.
1969) (s a m e ).

3/ Th e S t at e als o s eek s s t a t u t o r y  p e n a l t i e s  u n d e r  S e c t i o n
760(a), (AS 4 6 . 0 3 . 7 6 0 ( a ) ) ,  w h i c h  a l l o w s  for  th e i m p o s i t i o n  
of p e n a l t i e s  a g a i n s t  p e r s o n s  w h o  p e r m i t  or c a u s e  p o l l u t i o n  
of s u b s u r f a c e  land or w a t a r  as p r o s c r i b e d  in S e c t i o n  710.
(AS 4 6. 0 3 . 7 1 0 )
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d i s c h a r g e s  po ll u ta nt s,  or cau se s or p e r m i t s  such a dis charge, can 

l i a b i l i t y  attach.

The St ate  d o e s  no t  allege T e s o r o  d i s c h a r g e d  any p o l l u­

tant s in this r Se. N o r  d i d  T e s o r o  p e r m i t  or ca use  the a l l e g e d

lea k at the P e t e r s  C r e e k  station. U n d e r  Al a s k a  law, " p e rm is si o n"  

r e q u i r e s  k n o w l e d g e  and c o n s e n t  of the act. As the C o u r t  in 

A l a s k a  M i n e s  & Min erals. Inc. v. A l a s k a  I n du st ri al  B o a r d . 354 

P . 2d 375, 378 (Alaska 1960) stated:

The w o r d  "permit" m e an s "to a l l ow  the
act***of, to a u t h o ri ze . "

I d . at 378. (ci ta ti on s  omitte d)

A c c o r d , M c K e e  v. T r a v e l e r s  Ins. C o . . 315 S . W . 2 d  852, 857 (Mo.

App. 1958) ("'Permission' or 'to permit' im p l i e s  k n o w l e d g e  and 

c o n s e n t " ) . 4/ T e s o r o  did  n o t  h a v e  k n o w l e d g e  of or c o n s e n t  to the 

a l l e g e d  leak or any ac ti o n  w h i c h  c o u l d  h a v e  c a u s e d  the leaks. 

T e s o r o  h a d  no role in the design, c o n s t r u c t i o n ,  o r , f i n a n c i n g  of 

th e u n d e r g r o u n d  s to rag e tanks and lines ( U n d i s p u t e d  F a c t  No. 2) 

and /iad r.o d u t y  to inspect, m o d i f y  or r e p a i r  such ta nks and 

l i n e s . ( l a . )

4/ See H o s t e t l e r  v. W a r d . 70 4 P . 2 d  1193, 1200 (Wash. App.
1985), r e v i e w  d e n i e d . 41 Wash. App. 343 (1986) ("permit" in 
s t a t u t e  " r e q u i r e s  an a f f i r m a t i v e  ass en t") ; H i n k l e  v.
S i l t a m a k i . 361 P . 2d 37, 41 (Wyo. 1961) ("permit" in statute 
"i mp li es  kno wl ed ge ,  consent, and  w i l f u l n e s s  on the p a r t  of 
the owner, or such  n e g l i g e n t  c o n d u c t  as is e q u i v a l e n t  
t h e r e t o " ).



N o r  d i d  T e s o r o  "cause" a n y v i o l a t i o n s  of S e c t i o n s  710 

or 740. A l a s k a  law a pp li es  the c o m m o n  sense n o t i o n  of causa li ty;  

namely, a "cause" is that  a c t i o n  w h i c h  was  a " s u b s t a n t i a l  fa ct or  

in b r i n g i n g  ab out  the ha rm. " K e t c h i k a n  G a t e w a y  B o r o u g h  v.

S a l i n g , 60 4 P . 2 d  590, 598 (Ala ska  1 9 7 9 ) . 5 /  Simil arl y,  the C o ur t  

in U n i t e d  S t a t e s  v. O u t b o a r d  M a r i n e  C o r p . . 549 F. S u p p . 1032, 

1 0 35 -3 6 (N.D. 111. 1982) f o u n d  th at  the d e f e n d a n t - s u p p l i e r  of 

p o l y c h l o r i n a t e d  b i p h e n y l s  d i d  n o t "caus e"  d i s c h a r g e  u n d e r  the 

Fe d e r a l  R e f u s e  Act, n o t i n g  the a b s e n c e  of "any  case in the 

8 0 - y e a r  h i s t o r y  of the R e f u s e  Ac t  in w h i c h  one o t h e r  th a n the 

act ua l d i s c h a r g e r  w a s h e l d  liable for  c a u s i n g  or s u f f e r i n g  the 

d i s c h a r g e . "  T e s o r o ' s  o n l y  c o n d u c t  in th i s cas e wa s  to sell 

p e t r o l e u m  p r o d u c t s  to Petro, at T e s o r o’s A n c h o r a g e  T e rm in al . Th e 

cause, if any, of the a l l e g e d  spill o c c u r r e d  two st ep s l at er in 

the d i s t r i b u t i o n  c h a i n  s o m e t i m e  a f t e r  the g a s o l i n e  w a s  s t o r e d  in

5/ See O s b o r n e  v. R u s s e l l , 669 P . 2 d 550, 555-57 (Alaska 1983) 
( c o nd uc t m a y  be the legal c a u s e  of h a r m  "if th e n e g l i g e n t  
act or o m i s s i o n  'was mo r e  l i k e l y  t h a n  no t  a s u b s t a n t i a l  
f a c t o r  in b r i n g i n g  a bo ut  the i n j u r y ,’") q u o t i n g  S h a m  v. 
F a i r b a n k s  N o r t h  Star 3 o r o u c h . 569 P . 2 d 178, 181 (Alaska 
1977) (p ro x i m a t e  c au se  ca n  o n l y  e x i s t  "if the n e g l i g e n t  act 
'was m o r e  l i k e l y  t h a n  not, a s u b s t a n t i a l  f a c t o r  in b r i n g i n g  
a b o ut  t h e  injury"'); State v. F a b r i t z , 348 A. 2d  275, 280 
(Md. 1975), c e r t , d e n i e d . 425 U.S. 942 (1976) (a c a us e is 
t h a t  a c t i o n  w h i c h  " br in gs  a b o u t  an e f f e c t  or t h a t  p r o d u c e s  
or c a ll s f o r t h  a r e s u l t a n t  a c t i o n  or state."); C f . A r t e s i a n  
W a t e r  Co. v. Gov, of N e w  C a s t l e  C o u n t y . 659 F. Supp. 1269, 
1283 (D. Del. 1987) ( a p p l y i n g  s u b s t a n t i a l  f a c t o r  te st  to 
d e t e r m i n e  c a u s a t i o n  in p r i v a t e  c o s t  r e c o v e r y  a c t i o n  u n d e r  
the C o m p r e h e n s i v e  E n v i r o n m e n t a l  Re spo ns e,  C o m p e n s a t i o n ,  and 
L i a b i l i t y  Act, 42 U.S.C. § 9601  et. s e q . ).
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the t ank s of Sanden's Pe t e r s  C r e e k  station. Thus, Te s o r o  di d  no 

c a us e the a l le ge d in ju ry  b e c a u s e  it was not  a "s ub sta nti al  

factor" in p r o d u c i n g  the a l l e g e d  d i s c h a r g e  of p e t r o l e u m  p r o du ct s 

A c c o r d , State, D e p a r t m e n t  of E n v i r o n m e n t a l  P r o t e c t i o n  v. V e n t r o n  

C o r p . . 182 N.J. S up er  210, 440 A . 2d 455, 463 (Super. Ct. 1981) 

( o w n e r’s acts were  not  s u b s t a n t i a l  f ac t o r  in p r o x i m a t e l y  c a u s i n g  

to xi c c o n d i t i o n ) .6/ Si nce T e s o r o  h a s  not  "permit te d" or "caus ed 

a d i s c h a r g e  of pe tr ol e um , it has n o t  v i o l a t e d  Se c t i o n  740. 

T he re for e,  the State's c l a i m  for d a m a g e s  u n d e r  S ec t i o n  750 m us t 

be denied.

C. C o u n t  III -- S t a t u t o r y  P e n a l t i e s  For 
F a i l u r e  To R e p o r t  Leak._________________

S e c t i o n  755(a) of the E C A  p r o v i d e s  that  any p e r s o n  in 

c h ar g e  of a f a c i l i t y  m u s t  i m m e d i a t e l y  r e p o r t  any d i s c h a r g e  of 

p o l l u t a n t s  to the D e p a r t m e n t  of E n v i r o n m e n t a l  Cons erv at ion .

_ k>

S e c t i o n  755(a). D i s c h a r g e  r e p o r t i n g .
(a) A p e r s o n  in c h a r g e  of a f a c i l i t y , o p e r a­
ti o n  or vessel, as soon as the p e r s o n  has 
k n o w l e d g e  of any  d i s c h a r g e  fr o m the facility, 
o p e r a t i o n  or vessel- in v i o l a t i o n  of 
AS 4 6 . 0 3 . 7 4 0  or 4 6 . 0 3 . 7 5 0  shall i m m e d i a t e l y  
n o t i f y  the d e p a r t m e n t  of the dis cha rg e.

6/  D e a n  P r o s s e r  ha s  n o t e d  t h a t  w h e n  "a c o ur t so uses
's ubstantial factor,' it i m p o s e s  a p r e r e q u i s i t e  to legal 
r e s p o n s i b i l i t y  th a t m u s t  be s a t i s f i e d  e v e n  in those cases 
w h e r e  the 'but for' t e s t  is p l a i n l y  s at i sf ie d. " W. Keeton,
C. Dobbs, R. K e e t o n  & D. Owen, P r o s s e r  and K e e t c n  on T o r t s . 
§ 41 at 263 (5th Ed. 1984); see also Gol<., C a u s a t i o n  in 
T o x i c  Torts: B u r d e n s  of Proof, S t a n d a r d s  of Pe rsu as ion , and 
S t a t i s t i c a l  E v i d e n c e . 96 Y a l e  L.J. 376, 389-92 (1936); 
Wright, C a u s a t i o n  in T o r t  L a w . 73 Calif. L. Rev. 1735, 
1 7 8 7 - 9 0  (1935) (and s ou rc es  c i t e d  therein).
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(AS 4 6. 03 . 7 5 5 ( a ) )  (e mph asi s added)

It do e s  no t  ap p ea r th at  any C o u r t  ha s c o n s t r u e d  S e c t i o n  755 or 

a p p l i e d  the p h r a s e  "in cha rg e of a fa c i l i t y . "  S i m i l a r  language 

does, ho wev er , a pp e a r  in S e c t i o n  311 of the Fe d e r a l  W a t e r  P o l l u­

tion P r e v e n t i o n  and C o n t r o l  Act. 33 U.S.C. § 132 1(b)(5).

F e de ra l c o u r t s  i n t e r p r e t i n g  the p h r a s e  "in c h a r g e  of a facilit y"  

in th a t s t a t u t e  h a v e  l im it ed  l i a b i l i t y  to f a c i l i t y  o w ne r s  or 

oper at ors . For example, in U n i t e d  States v. M obi l Oil C o r n . . 464 

F.2d 11 24  (5th Cir. 1972), the C o u r t  h e l d  th at  the p h r a s e  "any 

p e r s o n  in c h a r g e  of a v es s e l  or of an o n s h o r e  f ac il i t y "  was 

l i mi te d to the ow n e r s  and o p e r a t o r s  of th a t v e s s e l  or facility. 

The C o u r t  r e a s o n e d  th at  on l y the o w n e r s  or o p e r a t o r s  ha v e the 

o p p o r t u n i t y  and c a p a c i t y  to ma k e t i m e l y  d i s c o v e r y  of d i s c h a r g e s  

and to r e p o r t  t h o s e d is ch arg es:

Th e o w n e r - c p e r a t o r  of a v e s s e l  or a v a c i l i t y  
[sic] ha s the c a p a c i t y  to m a k e  t i m e l y  d i s c o v­
ery of oil di s ch ar ge s.  Th e o w n e r - o p e r a t o r  
h a s p o w e r  to d i r e c t  the a c t i v i t i e s  of p e r s o n s  
w h o  c o n t r o l  the m e c h a n i s m s  c a u s i n g  the 
p o ll u t i o n .  Th e o w n e r - o p e r a t o r  h a s  the 
c a p a c i t y  to p r e v e n t  and ab ate  damage.
A c c o r d i n c l v .  the o w n e r - o s e r a t o r  of a f a c i l i t y  
G o v e r n e d  b v  the WPCA. suc h as the M o b i l  
f a c i l i t y  here, m u s t  be r e o a r d e c  as a " p e r s o n  
in char ge"  of the f a c i l i t y  for the p u r p o s e s  
of § 1161 [ r e c o d i f i e d  at 11 13 21 (b )( 5) ].

I d . at 1127. (em ph asi s a d d e d ) 7/

7/ See U n i t e d  St at es  v. R e p u b l i c  Steel C o r p . , 491 F .2d 315, 317 
(6th  Cir. 1974) ( ad op ti ng  h o l d i n g  of M o b i l  Oil d e c i s i o n  tha t 
o w n e r s  and o p e r a t o r s  are p e r s o n s  in c h a r g e  of a f a c i l i t y ) ;

(F o ot n o t e  C o n t i n u e d )
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Since T e s o r o  was not the o w ne r or o p e r a t o r  of the 

Pet e rs  C r e e k  s t at io n or the u n d e r g r o u n d  tanks and lines in issue 

(Un di sp ut ed  Fa c t No. 1), it d o e s  no t h a v e  the c a p a b i l i t y  to 

discover, r e p o r t  and abate the a l l e g e d  dis cha rg e, M ob il  O i l . 454

F.2d  at 1127. T e s o r o  thus c a n n o t  be d e e m e d  to be "in ch arge of"

»• —
Sanden's s t a t i o n  and c a n n o t  be liable u n d e r  Se c t i o n  755(a) cf the 

ECA.

D. C o u n t  IV -- C i vi l P e n a l t i e s  For V i o l a t i o n  
Of A l a s k a n  W a t e r  Q u a l i t y  Standards.________

In C o u n t  IV, the S ta te  r e q u e s t s  civil p e n a l t i e s  a ga ins t 

d e f e n d a n t s  for v i o l a t i o n  of A l a s k a  w a t e r  q u a l i t y  s ta nd ar d s for 

p e t r o l e u m  h y d r o c a r b o n s .8/ (18 A A C 70.020) The  State 's  r eq ues t

for civil p e n a l t i e s  a g a i n s t  T e s o r o  on ce  a g a i n  rests on the

(Footnote Co n t i n u e d )
Ao e x Oil Co. v. U n i t e d  S t a t e s . 530 F . 2 a  1251, 1293 (8th Cir. 
1976), c e r t , d e n i e d . 429 U.S. 827 (U.S. 1975) ("We c o n c l u d e
* th at  an o w n e r - o p e r a t e r  is 'in c h a r g e’ of his f a c i l i t y  
w i t h i n  the m e a n i n g  of § 1151."); U n i t e d  St at es  v. Kackir. 
C o n s t . C o . , 388 F. S u p p . 478, 481 (D. Mass. 1975) (holdi ng  
that fuel oil s el l e r  w a s  n o t  lia ble  as " p er so n  in ch a r g e  cf 
a v e s s e l  or of an o n s h o r e  f a c i l i t y "  since t ha t p h r a s e  
"cl e ar ly  d e n o t e s  p o s s e s s i o n  and d o m i n i o n " ) ;  U n i t e d  St a te s v. 
Skil C o r p o r a t i o n , 351 F. Supp. 295, 2 98 - 9 9  (N.D. 111. 1972) 
(h ol din g t h a t  p h r a s e  " p e r s o n  in c ha rg e"  m e a n s  "the p e r s o n  
who was  at the f a c i l i t y  at the tim e and wa s in ch arg e u n d e r  
the m a n a g e m e n t  p r o v i s i o n s  or of the h a n d l i n g  of that p a r t  cf 
the f a c i l i t y  w h i c h  r e l a t e d  to the oil spill age ") ; S tate v. 
B u n k e r  Hi ll  C o . . 635 F. Supp. 665, 672 *(D. Idahc 1555) 
(a do pt in g h o l d i n g  of M ob i l O i 1 d e c i s i o n  w i t h  r e f e r e n c e  to 
ow n er s and o p e r a t o r s  in c o n t e x t  of  c l a i m  u n d e r  the 
C o m p r e h e n s i v e  E n v i r o n m e n t a l  Re sp ons e,  Co mp e n s a t i o n ,  and 
L i a b i l i t y  Act, 42 U.S.C. § 9601 et. s e a .).

8/  S e c t i o n  760(a) of the E C A  p r o v i d e s  for the a s s e s s m e n t  of
(Footno te  Co nt in ued )
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s t r a i n e d  i n t e r p r e t a t i o n  that T e s o r o  c o n d u c t e d  an o p e r a t i o n  that 

c a u s e d  a v i o l a t i o n  of the w a t e r  q u a l i t y  standard. It did  not.

T e s o r o  d o e s  not  own the P et e r s  C r ee k s t a t i o n  or h o l d  

any i n t e r e s t  in S an den 's  b u s i n e s s  or pr operty. ( U n d i s pu te d F act s 

Nos. 1 and 2). T e s o r o  d o e s  not h a v e  any co nt ro l ove r the o p e r a­

tio n  of S a n d en ' s b u s i n e s s  or the P e t e r s  C r e e k  station. ( U n d i s­

p u t e d  F a c t  No. 5). Likewise, Tt-soro h a d  i n s u f f i c i e n t  co n t a c t  

w i t h  the s t a t i o n  or its o p e r a t i o n  to ha ve  " pe r m i t t e d  or caused" 

the vi o l a t i o n .  (See d i s c u s s i o n  at pp. 12-15 suora.) Thus, the 

c l a i m  th a t T e s o r o  " c o n d u ct ed " an o p e r a t i o n  w h i c h  c a u s e d  a v i o l a­

ti on is w i t h o u t  basis.

E . C o u n t  V -- R e s t o r a t i o n  Of N a tu ra l Resources.

C o u n t  V se eks  d a m a g e s  to r e p l e n i s h  i n j u r e d  and d e g r a d e d  

g r o u n d w a t e r s  p u r s u a n t  to S e c t i o n  760 of the ECA. (AS 4 6. 03. 78 0) 

T h a t  p r o v i s i o n  e s t a b l i s h e s  l i a b i l i t y  for r e s t o r a t i o n  of n a t u r a l  

r e s o u r c e s  w h e r e  th ere  h a s  b e e n  a p r e d i c a t e  v i o l a t i o n  of e i t h e r  

the ECA, Oil P o l l u t i o n  C o n t r o l  Act, or the H a z a r d o u s  S u b s t a n c e s  

R e l e a s e  C o n t r o l  Act. T h e  State d o e s  n o t  s p ec if y an y p r e d i c a t e  

v i o l a t i o n  of t he se  acts. Rather, b y  i n c o r p o r a t i n g  the p r e c e d i n g  

p a r a g r a p h s  of the  C om p l a i n t ,  it re li es  on S e c t i o n s  760(a), (e), 

755, 740, or 710 of the EC A  for its p r e d i c a t e  vi ol at io n.  B e c a u s e

(F o o t n o t e  C o n t i n u e d )
c i v i l  pen al tie s w h e r e  a p e r s o n  vi ola te s,  c a u s e s  or p e r m i t s  
to b e  v i o l a t e d  a r e g u l a t i o n  or lawful o r de r of the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n .  (AS 4 6 . 0 3 . 7 5 0 ( a ) )
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-TFT,■'

T e s o r o  d i d  no t c a us e any v i o l a t i o n s  of these statute s (as d i s­

cu s s e d  in S e c t i o n s  II A-D, supra), T e s o r o  is exe mpt  from l i a b i l­

ity u n d e r  S e c t i o n  780 of the ECA.

F. C o u n t  VI -- S t a t u t o r y  Nuisanc e.

C o u n t  VI seeks r e c o v e r y  u n d e r  Se c t i o n  800 of the ECA

fo r s t a t u t o r y  n u i s a n c e . 9/ T h a t  p r o v i s i o n  states:

S e c t i o n  800. W a t e r  n u i s a n c e s . (a) A p e r s o n  
is g u i l t y  of c r e a t i n g  or m a i n t a i n i n g  a 
n u i s a n c e  if the p e r s o n  p u t s  a d e a d  animal 
carca ss,  or p a r t  of one, exc rem ent , or a 
putrid, na use ou s,  noisome, de cay ing , d e l e t e­
rious, or o f f e n s i v e  s u b s t a n c e  into, or in any 
o t h e r  m a n n e r  befoul s,  pol lu t es , or impa irs  
the q u a l i t y  of a spring, brook, creek,
branch, well, or p o n d  of w a t e r  w h i c h  is or
m a y  be u s e d  for d o m e s t i c  pur po s es . (AS
4 6 . 0 3 . 8 0 0 ( a ) )

T e s o r o  h a s  no t d o n e  any of t he se  things. Al l  acts 

r e l a t i n g  to the p r o d u c t  in issue, e . g . , the storage, handling, 

and d e l i v e r y  of g a s o l i n e  we re  p e r f o r m e d v by  F e t r o  and Sanden. 

Indeed, T e s o r o  h a s  no a s s o c i a t i o n  w i t h  the g a s o l i n e  once Fe tro  

a s s u m e s  t i tl e and l i a b i l i t y  for it at the A n c h o r a g e  Ter minal.

T h i s  lack of  c a u s a t i o n  b e t w e e n  any act of T e s o r o  and the g r o u n d­

wa t e r  in i s su e f o r e c l o s e s  s t a t u t o r y  l i a b i l i t y  u n d e r  S e c t i o n  800.

9/ S e c t i o n  800(b) of E C A  (AS 4 5 . 0 3 . 8 0 0 ( b ) )  p r o v i d e s  th a t any 
p e r s o n  wh o r e f u s e s  to abate the n u i s a n c e  u p o n  o r d e r  of the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  is li able for 
damages. Th e  DEC, ho w ev er , h as  n e v e r  se r v e d  T e s o r o  w i t h  any 
a b a t e m e n t  order. For  this  r e a s o n  alone, T e s o r o  c a n n o t  be 
l ia b l e  for d a m a g e s  u n d e r  S e c t i o n  800.
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G. C o u n t  XI -- I n j u n c t i v e  P e l i e f  For V i o l a t i o n  
Of The Oil P o l l u t i o n  C o n t r o l  Act. ___

In C ou nt  IX, the S t at e  seeks an in jun c ti on , p u r s u a n t  to 

S e c t i o n  765 of the EC A (AS 4 6.0 3. 765 ), r e q u i r i n g  d e f e n d a n t s  to 

c l e a n u p  all p e t r o l e u m  p r o d u c t s  a l l e g e d l y  s p i l l e d  in v i o l a t i o n  of 

S e c t i o n  20 of the Oil Pol lu t C o n t r o l  A c t  (AS 46 .0 4. 02 0)  w h i c h  

s t a t e s :

S e c t i o n  20. R e m o v a l  of Oil  D i s c h a r g e s .
(a) A p e r s o n  c a u s i n g  or p e r m i t t i n g  the 
d i s c h a r g e  of oil shall i m m e d i a t e l y  c o n t a i n  
a nd c l e a n u p  the d i s c ha r ge . (AS 4 6 . 0 4 . 0 2 0 ( a ) )

As w i t h  the s i m i l a r  l a n g u a g e  in the ECA, "cause" and

"permi t"  are u n d e f i n e d  in the Oil P o l l u t i o n  C o n t r o l  Act. A l a s k a

law  -- and c o m m o n  sense -- s u g g e s t  ho we v er , t h a t  " p e r m it te d "

r e q u i r e s  k n o w l e d g e  of and c o n s e n t  to the act in q ue st i o n .  (See

d i s c u s s i o n  at pp. 12-15, s u p r a ) . 10/  L ik ew is e,  "c au se d"  ha s  b e e n

a c c o r d e d  a c o m m o n  sense m e a n i n g  t h a t  r e f e r s  to one ac t c o m p e l l i n g

a c e r t a i n  c on se q u e n c e .  See A l v e y  v. P i o n e e r  O i l f i e l d  Services.

I n c . , 548 P . 2d  599, 600 ( A la s ka  1982) ( " P r o x i m a t e  c a us e e x i s t s

w h e r e  the  n e g l i g e n t  act was, m o r e  l i k e l y  t h a n  not, a s u b s t a n t i a l

f a c t o r  in b r i n g i n g  ab out  th e i n j u r y .") 1 1 /

10/ See W i n t e r t o n  v. Va n  Z a n d t , 351 S . W . 2 d  696, 700 (Mo. 1961) 
( " pe r m i s s i o n "  m e a n s  an act of p e r m i t t i n g ,  for m al  consent, 
a u th or iz a t i o n ,  leave, l ic e n s e  or  l i b e r t y  gra nt e d) .

11/ See C h a l l i s  I r r i g a t i o n  Co. v. S t a t e . 107 I da ho 338, 689 P . 2d 
230, 231  (Ct. App. 1984) (to c o n s t i t u t e  a c a u s e  a n e g l i g e n t  
act m u s t  be a "m at e r i a l  e l e m e n t  and  a s u b s t a n t i a l  factor"); 
R u d e c k  v. W r i g h t , 709 P . 2d 621 625 (Mont. 1985) (in m e d i c a l

( F oo tn ot e Co n t i n u e d )
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T e s o r o  d id  not c a u se  or p e r m i t  the d i s c h a r g e  of oil as 

it d i d  no t  own, operate, or h a v e  c on tr ol  over  the Sa nd e n  station, 

or its lines and tanks. ( U n d i s p u t e d  F ac ts No.l and 2). Nor did 

T e s o r o  h a v e  any k n o w l e d g e  of the a l l e g e d  di scharge.

H. C o u n t  XII -- In ju nc ti v e R e l i e f  For V i o l a t i o n
Of The  H a z a r d o u s  S u b s t a n c e  R e l e a s e  C on tr ol  Act.

In this Count, w h i c h  als o seeks i n j u n c t i v e  re l ie f u n d e r

S e c t i o n  765 of the ECA, the St ate  seeks to r e q u i r e  all d e f e n d a n t s

to b e g i n  c l e a n u p  p r o c e d u r e s  n e c e s s i t a t e d  by  t h e i r  v i o l a t i o n s  cf

the H a z a r d o u s  S u b s t a n c e  R e l e a s e  C o n t r o l  Act. S e c t i o n  20 of this

A c t  st a te s in p e r t i n e n t  part:

S e c t i o n  20. C o n t a i n m e n t  and c l e a n u p  of a 
r e l e a s e d  h a z a r d o u s  s u b s t a n c e .
(a) A p e r s o n  who  c a u s e s  a re l e a s e  of a 
h a z a r d o u s  s u b s t a n c e  shall make  r e a s o n a b l e  
e f f o r t s  to c o n t a i n  and c l e a n  u p  the h a z a r d o u s  
s u b s t a n c e  p r o m p t l y  a f t e r  l e a r n i n g  of the 
release. (AS 4 6 . 0 9 . 0 2 0 ( a ))

As d i s c u s s e d  above, (see d i s c u s s i o n  at pp. 12-15, supra) t e s o r o’s

onl y a c t i o n  -- t r a n s f e r r i n g  the p r o d u c t  to F et ro  at its A n c h o r a g e

t e r m i n a l  -- c a n n o t  be a "cause" of the a l l e g e d  leak  in issue.

Indeed, two o t h e r  partie s,  P e t r o  and Sanden, c o n t r o l l e d  ar.d h e l d

t i tl e to the p r o d u c t s  in q u e s t i o n  p r i o r  to the a l l e g e d  leaks.

M o re ov er , the H a z a r d o u s  S u b s t a n c e  R e l e a s e  At (HSRA)

d o e s  n o t  e v e n  a p p l y  to spi ll s of " u n c o n t a m i n a t e d  refir il," or

(Fo ot no te  C on t i n u e d )
m i s m a n a g e m e n t  case, s u b s t a n t i a l  f a c t o r  te st  is a pp rop ria te ); 
B r e n n e n  v. C i t y  of E u a e n e . 28 5 Or. 401, 591 P . 2d 719, 723 
(1979) ( s ub st an ti al  f a c t o r  t e s t  adopted).



gasoline, w h i c h  the State al le g es  o c c u r r e d  in this case. S e c t i o n

900 (4)(B ) of H S R A  sta te s plainly:

" h a z a r d o u s  su b sta nce " does  not i nc lud e 
u n c o n t a m i n a t e d  c ru de  oil or u n c c n t a m i n a t e d  
r e f i n e d  oil. (AS 4 6 . 0 9 . 9 0 0 ( 4 ) ( E ))

Finally, the S t a t e’s C o m p l a i n t  a l le g es  that the al l e g e d  

spill w a s  d i s c o v e r e d  in April 1986, and the c l e a n u p  p r o j e c t  b e g a n  

s h o r t l y  t he re af te r.  (Co mp la in t at HU 6 , 17-19). Yet, the 

H a z a r d o u s  S u b s t a n c e  R el e a s e  Act wa s e n a c t e d  two m o n t h s  later in 

June 1986. E v e n  if the c l e a n u p  and r e p o r t i n g  p r o v i s i o n s  of that  

st a tut e c o u l d  a p p l y  to g a s o l i n e  or T e s o r o ' s  conduct, the State 

was on n o t i c e  of the spill and b e g a n  c l e a n u p  p r o c e d u r e s  p r i o r  to 

the st a tu te 's  ena ct me nt . G i v e n  this timing, the H S R A  is not 

a p p l i c a b l e  and c a n n o t  be e n f o r c e d  a g a i n s t  Tesoro.

III. Th e S t a t e’s C o m m o n  L a w  C o u n t s  Fai l B e c a u s e  S an d e n  
Is N o t  A n A a e n t  Or J oin t V e n t u r e r  W i t h  Tesoro.

C o u n t s  VII, VIII, X, and XII of the State 's C o m p l a i n t

all eg e c l a i m s  of c o m m o n  law nu isa nce , trespass, st ri ct  liability,

and ne g l i g e n c e .  T e s o r o ' s  l i a b i l i t y  u n d e r  ea ch  cf th ese  co u nt s is

c o u n t s  is p r e m i s e d  on the n o t i o n  t h a t  S a n d e n  was  T e s o r o ' s  a gen t

or jo in t v e n t u r e r  an d T e s o r o  t h e r e f o r e  can be h e l d  li abl e for

San d en 's  acts or o m i s s i o n s  in the o p e r a t i o n  of the P e t e r s  C r e e k

station. ( C o m p l a i n t  at fill 32-34) T h i s  p r e m i s e  is false. As

d e t a i l e d  below, T e s o r o  and S a n d e n  are dis crete, i n d e p e n d e n t

b u s i n e s s e s .  T h e y  h a v e  no c o n t r a c t u a l  r e l a t i o n s h i p  w h a t s o e v e r  and

T e s o r o  h a s  do ne  n o t h i n g  to c r e a t e  an a p p a r e n t  a g e n c y  or joint

e n t e r p r i s e  as a b a s i s  for  liability.
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A. S a n d e n  Is Not  The Ac tua l A g e n t  Of Tesoro.

A l a s k a  has  ad o p t e d  the S ec o n d  R e s t a t e m e n t  s t a n d a r d  for 

d e t e r m i n i n g  w h e t h e r  an a g e n c y  ex ist s b e t w e e n  two se pa r at e e n t i­

ties. T h a t  p r o v i s i o n  states:

A g e n c y  is the f i d u c i a r y  r e l a t i o n  w h i c h  
r e s u l t s  from  the m a n i f e s t a t i o n  of c on se nt  by 
one p e r s o n  to a n o t h e r  that the e t h er  shall
act on his  b e h a l f  and s u bj e ct  to his  control,
and  c on s e n t  by the o t he r so to act.

G r e en  C o n s t r u c t i o n  Co. v. State D e p a r t m e n t  of R e v e n u e . 674 P . 2d

260, 265 (Alaska 1983), c i t i n g . R e s t a t e m e n t  (Second) of A g e n c y

§ 1 ( 1 ) ( 1 9 5 8 ) . 1 2 /  U n d e r  A l a s k a n  law, "the p a r t y  wh o  seeks to bind

a p r i n c i p a l  w i t h  acts of a p u r p o r t e d  a ge nt b e a r s  the b u r d e n  of

p r o v i n g  the f ac t of a gen cy. " Bruton, 513 P . 2d at 1126 n.7,

c i t i n g , St ate v. Ne al  & Sons, I n c . , 489 P . 2d 1016, 1019 (Alaska

1971).

Th e  St at e c a n n o t  p r o v e  any a ge n c y  b e t w e e n  S a n d e n  and 

Tesoro. At no time  ha s T e s o r o  c o n s e n t e d  to h a v i n g  S a n d e n  act on 

its behalf. N or  ha s Sander, ever a s s u m e d  the r e s p o n s i b i l i t y  of 

ac t in g on b e h a l f  of Tesoro. T h e r e  are no c o n t r a c t s  or a g r e e m e n t s  

b e t w e e n  S a n d e n  and T e s o r o  w h i c h  set u p  su c h an agency; indeed, 

t he re are no c o n t r a c t s  b e t w e e n  S a n d e n  and T e s o r o  at ail.

12/ A c c o r d , B r u t o n  v. A u t o m a t i c  W e l d i n g  & S u p p l y  C o r p o r a t i o n ,
513 P . 2d 1122, 1126 (Alaska 1973) ("An ag e n c y  r e l a t i o n
ex i st s o n l y  if t he re  h a s  b e e n  a m a n i f e s t a t i o n  of the
p r i n c i p a l  to the ag ent  t h a t  the a g en t m a y  act on h i s ac c o u n t
and c o n s e n t  b y  the a g en t so to act.")



S a n de n' s o n l y  c o n n e c t i o n  wi t h T e s o r o  is the use of signs and 

logo. Ye t  such c om m o n  use of a d v e r t i s i n g  and i n s i gn ia  cannot 

e s t a b l i s h  an a g e n c y  r e l a t i o n s h i p  and n u m e r o u s  co ur t s  have so 

held. S e e . e . g . . M a n i s  v. Gu lf  Oil C o r p . . 124 Ga. App. 258, 185 

S . E . 2 d  589, 59 0-9 1 (Ct. App. 1971) ( st at ion  o p e r a t o r  not agent of 

G u l f  d e s p i t e  use of G u l f  signs and u n i fo rm s) ; G r e e n b e r c  v. Mobil 

Oil C o r p . , 318 F. Supp. 1025, 1028-29 (N.D. Tex. 1970) (display 

of M o b i l  si gns and logo do e s not  cr ea t e  a g e n c y  w i t h  stat ion  

de ale r);  L e v i n e  v. S t a n d a r d  Oil C o . , In K y . 249 Miss. 651, 153 

S o . 2d 750, 751 (1964) ( st an da r d l e s s e e - d e a l e r  n e t  ag ent  even 

t h o u g h  he l e a s e d  s t a t i o n  from S t a n d a r d  and u s e d  its signs and 

u n i f o r m s ).1 3 /

N o r  ca n  T e s o r o ' s  July, 1985 D i s t r i b u t o r  A g r e e m e n t  set

u p  an a g e n c y  w i t h  Sanden. T h a t  a g r e e m e n t  is w i t h  P e t r o  Products,

Te s o r o ' s  d i s t r i b u t o r .  All of Sa nde n' s r e l a t i o n s  are li ke wi se

w i t h  Fetro, not  Tesoro. Mo reo ve r, that  d i s t r i b u t i o n  a gr ee m e n t

s p e c i f i c a l l y  d i s c l a i m s  any a g e n c y  r e l a t i o n s h i p  b e t w e e n  the

c o n t r a c t i n g  par ti es :

[T]his A g r e e m e n t  is not  i n t e n d e d  and shall 
n o t  be c o n s t r u e d  to c r e a t e  any agency, 
p a r t n e r s h i p ,  j o i n t  v e n t u r e  or o t h e r  fo rm  of 
jo in t e n t e r pr i se , and it is u n d e r s t o o d  th at  
D i s t r i b u t o r  shall c o n d u c t  its b u s i n e s s  at its 
o w n  risk and  e x p e n s e  and for its o w n  account.

13/ T h i s  is just  a sampling. O v e r  fi f t e e n  st a te s and several
f e d e r a l  c o u r t s  h a v e  h e l d  t h a t  a s er vi ce  s t a t i o n  d e a l e r  does
ne t  b e c o m e  a re fi n e r ' s  a g e n t  b y  m e a n s  of, i n t e r  a l i a , commcr
si gns an d logos. E a c h  of t h e s e  c a se s are i d e n t i f i e d  and
d i s c u s s e d  b y  state, in A p p e n d i x  I to t hi s brief.
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A g r e e m e n t  at T] 23. See U n d i s p u t e d  Fa c t Mo. 11.

Finally, c e n t r a l  to any a g e n c y  r e l a t i o n s h i p  is the 

p r i n c i p a l ' s  a b i l i t y  to c o nt ro l the o p e r a t i o n s  and a c t i v i t i e s  of 

the a l l e g e d  agent. For example, in G r e e n  C o n s t r u c t i o n , the 

A l a s k a  Su p r e m e  C o u r t  r e j e c t e d  a c l a i m  of a g e n c y  b e t w e e n  pip el in e 

c o n t r a c t o r s  and A l y e s k a  b e c a u s e  the c o n t r a c t o r s  did not  e s t a b l i s h  

"the d e g r e e  or n a t u r e  or c on t ro l e x e r c i s e d  by  A l y e s k a  o v e r  the 

labor, m a t e r i a l s  an d e q u i p m e n t  f u r n i s h e d  b y  ( c o n t r a c t o r s  that] is 

s u f f i c i e n t  to j u s t i f y  an a ge n c y  r e l a t i o n s h i p  b e t w e e n  t h e m . "14/

647 P . 2 d  at 266. Likewi se,  T e s o r o  h a d  n e i t h e r  the  r i g h t  to 

c o n t r o l  no r actual co n t r o l  o v e r  S a n de n' s  P e t e r s  C r e e k  station.

It h a d  no o w n e r s h i p  in the s t a t i o n  or s t o r a g e  t a n ks  and no 

ri gh t to share in the p r o f i t s  or r e v e n u e  S a n d e n  e a r n e d  from his 

bu s in ess . ( U n d i s p u t e d  Fa ct s Nos. 1, 5 and 7).

T e s o r o ' s  r e l a t i o n s h i p  w i t h  S a n d e n  is thus  e v e n  more 

a t t e n u a t e d  th a n the c o n t r a c t o r s  w i t h  A l y e s k a  in Green. In G r e e n , 

A l y e s k a  d e a l t  d i r e c t l y  and c o n t i n u o u s l y  w i t h  the c o n t r a c t o r s  and 

e x e r c i s e d  co n t r o l  ov e r the con t ra ct or s'  a c q u i s i t i o n  cf m a t e r i a l s  

and labor. 647 P . 2d at 265. T e s o r o  h a d  no such p o w e r  over

14/ In d e n y i n g  th e c l a i m  of agency, the G r e e n  C o u r t  also  n o t e d  
t h a t  t h e r e  w a s  a la ck  of c o n s e n t  f r o m  the a l l e g e d  p r i n c i p a l  
and a c o n t r a c t u a l  d i s c l a i m e r  b e t w e e n  the partie s. 674 P . 2d 
at 265-266. Li kewise, T e s o r o  h a s  not, b y  act or omission, 
c o n s e n t e d  to an a g e n c y  r e l a t i o n s h i p  w i t h  Sanden. In fact, 
T e s or o' s o n l y  c o n t r a c t  in issue, the July, 19S5 D i s t r i b u t o r  
Ag r ee me nt , s p e c i f i c a l l y  d i s c l a i m s  an y a g e n c y  r e l a t i o n s h i p  in 
l a n gu ag e a l m o s t  i d e n t i c a l  to th a t c i t e d  b y  the S u p r e m e  C ou rt  
in G r e e n . Id. at 265.

-25-



Sanden. Sim ilarly, the A l a s k a  Su p r e m e  C o u r t  s t r u c k  d o w n  a cl aim  

of a g e n c y  b e t w e e n  a p a r e n t  and s u b s i d i a r y  in B e n d i x  Corp. v.

A d a m s , 610 P . 2d 24 (Alaska 1980), ev e n t h o u g h  the a l l e g e d  agent's 

ac t io ns  were f u n d e d  by  a loan fro m the a l l e g e d  p r i n c i p a l .  Again, 

no loan e xi s t s  b e t w e e n  T e s o r o  and Sanden. ( U n d i s p u t e d  Fa ct  No.

7) Thus, the Sta te' s a l l e g a t i o n s  of a g e n c y  b e t w e e n  S a n d e n  and 

T e s o r o  c a n n o t  be sustained.

B . S a n d e n  Wa s No t  The A p p a r e n t  A o e n t  O f Tesoro.

In Al as ka,  C o u r t s  have  a d o p t e d  the S e c o n d  R e s t a t e m e n t

as the rule for the  c r e a t i o n  of an a p p a r e n t  a g e n c y  r e l a t i o n s h i p

a m o n g  two s e p a r a t e  ent ities. T h a t  s t a n d a r d  p ro vi de s:

[ A ] p p a r e n t  a u t h o r i t y  to do an act is c r e a t e d
as to t h i r d  p e r s o n s  by  w r i t t e n  or  sp ok en
w o r d s  or an y o t h e r  c o n d u c t  of the  p r i n c i p a l
which, r e a s o n a b l y  i n te rp re te d,  c a u s e s  the 
t h i r d  p e r s o n  to b e l i e v e  th a t the p r i n c i p a l  
c o n s e n t s  to h a v e  the act do n e on hi s b e h a l f  
b y  the p e r s o n  p u r p o r t i n g  to act for him.

I
C i t y  of D e l t a  J u n c t i o n  v. M a c k  Trucks, I n c . , 670 P . 2d  1123, 1130

(Alaska 1983), c i t i n g , R e s t a t e m e n t  (Second) of Agen cy,  § 27. In

a p p l y i n g  t h i s  st andard, A l a s k a n  c o u r t s  e m p h a s i z e  t h a t  it is the

a l l e g e d  p r i n c i p a l ' s  c o n d u c t  -- no t th at  of the a l l e g e d  a gen t

t h a t  c o n t r o l s  the i s su e of a p p a r e n t  agency. As the S u p r e m e  C o u r t

of A l a s k a  r e c e n t l y  s t r e s s e d  in J a c k s o n  v. P o w e r :

[It] is the  p r i n c i p a l 1s c o n d u c t  t h a t  g i v es  
rise to h i s  l i a b i l i t y  and  n o t  the c o n d u c t  of 
the a l l e g e d  agent; "one d e a l i n g  w i t h  an 
a l l e g e d  a g e n t  m u s t  p r o v e  th a t the p r i n c i p a l  
wa s  r e s p o n s i b l e  for the a p p e a r a n c e  of a u t h o r­
ity, b y  d o i n g  s o m e t h i n g  or p e r m i t t i n g  the 
a l l e g e d  a g e n t  to do s o m e t h i n g  t h a t  led 
others, i n c l u d i n g  the p la i n t i f f ,  to b e l i e v e
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th a t the ag ent  ha d  the a u t h o r i t y  he p u r p o r t e d  
to h a v e ."

No. 3237, slip op. at 12 (Octo ber  16, 1987) (e mphasis in o r i g i­

nal), c i t i n g , D e l t a  J u n c t i o n . 670 P . 2d at 1130. In this case, 

u n l i k e  J a c k s o n  and D e l t a  J u n c t i o n . T e s o r o  ha s done nothing, by  

act or omissio n,  w h i c h  c ou l d lead t h i r d  p a r t i e s  to b e l i e v e  S a n d e n  

h a d  a u t h o r i t y  to act on its behalf. In fact, T e s o r o ' s  onl y 

ac t i o n s  c o n f i r m e d  t h a t  S a n d e n  was an i n d e p e n d e n t  business, o w n e d  

and o p e r a t e d  w i t h o u t  any s u p p o r t  or a s s i s t a n c e  fr o m Tesoro.

In D e l t a  J u n c t i o n , the C o u r t  a l l o w e d  a c l a i m  of a p p a r­

ent a u t h o r i t y  w h e r e  the local t r uc k d e a l e r  was a l i c e n s e d  f r a n­

chise e of the n a t i o n a l  M a c k  T r u c k  chain. U n l i k e  the t r u c k  d e a l e r  

in D e l t a  J u n c t i o n . S a n d e n  wa s  no t  a l i c e n s e d  f r a n c h i s e e  of 

Tesorz. Indeed, T e s o r o  h a d  no c o n t r a c t s  w i t h  S a n d e n  w h a t s o ev er . 

T e s o r o  n e v e r  sold  or d e l i v e r e d  one d r o p  of g a s o l i n e  to Sanden 's 

P e te r s  C r e e k  station. N o r  d i d  T e s o r o  h a v e  any c o nt r ol  or i n f l u­

ence o v e r  the o p e r a t i o n  of the s t a t i o n  or Sa nde n' s business.

Thus, the i n t i m a t e  f r a n c h i s e  r e l a t i o n s h i p  b e t w e e n  M a c k  t r uc k and 

its l i c e n s e d  d e a l e r  d o e s  no t e x i s t  h e r e .15/

15/ Li kewise, in J a c k s o n  v. P o w e r , the C o u r t  d e n i e d  s u m m a r y
j u d g m e n t  on a c l a i m  of a p p a r e n t  a u t h o r i t y  w h e r e  the al l e g e d  
ag e nt s ( E m e r g e n c y  R o o m  D o c t o r s )  w o r k e d  in, and  w e r e  an 
i n t e g r a l  p a r t  of, the a l l e g e d  p r i n c i p a l’s (Hospital) 
bu si ne ss . Here, S a n d e n  d o e s  n o t  w o r k  on T e s o ro 's  pr ope rt y,  
n o r do es  T e s o r o  o w n  a n y  e q u i p m e n t  at S an den 's  station. 
Sa n de n' s r el a t i o n s h i p ,  u n l i k e  the d o c t o r s  in J a c k s o n , is 
w i t h  Petro, n o t  Tes oro . S a n d e n  is a b r a n d e d  d e a l e r  of, and

(F oo tno te  Co n t i n u e d )
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Te s or o' s on ly  c o n d u c t  w i t h  S an d e n  r e i n f o r c e d  th at

S a n de n' s s ta t i o n  wa s i n d e p e n d e n t l y  o w n e d  and operated. T e s o r o

r e q u e s t e d  S a n d e n  to p l a c e  two signs on e i t h e r  side of the k i o s k

at h i s  s t a t i o n  w h i c h  reac'.:

"This S t a t i o n  Is I n d e p e n d e n t l y  O w n e d  And 
O p e r a t e d . "

( U n d i s p u t e d  Fact No. 6 ) As the D e l t a  J u n c t i o n  C o u r t  noted, such 

si gn s w e r e  ab s e n t  from the local M a c k  d e a l e r ' s  f r a n c h i s e  (670 

P . 2d  at 1130-31), and rem ov e an y d o u b t  as to Sanden's i n d e p e n­

dence. Si milarly, w h i l e  the D e l t a  J u n c t i o n  C o u r t  e m p h a s i z e d  that 

the local M a c k  d e a l e r  h a d  "Mack" f e a t u r e d  p r o m i n e n t l y  in its 

c o r p o r a t e  name, S a n d e n’s b u s i n e s s  na m e c o n t a i n s  no r e f e r e n c e  to 

Tesor o;  it is simply, "Sanden's Fuel C o m p a n y . "  Again, u n l i k e  the 

local M a c k  d e a l e r  in C i t y  of D e l t a  J u n c t i o n , Sa n d e n  w a s  not  

r e q u i r e d  to sell e x c l u s i v e l y  T e s o r o  p r o d u c t s  and in fact, c a r r i e d  

n u m e r o u s  p r o d u c t s  fr om  c o m p e t i n g  refiners. (Sa nde n Dep. 260,
\t)

2 6 1 )1 6 /

(F o o t n o t e  Co nt in u ed )
r e c e i v e s  his p r o d u c t  from, Petro, no t  Tesoro. Thus, the 
c l a i m  of a ge n c y  i d e n t i f i e d  in J a c k s o n  is d r a s t i c a l l y  
d i f f e r e n t  fr o m the two i n d e p e n d e n t  b u s i n e s s e s  at i s s u e  here.

16 / T h e  D e l t a  J u n c t i o n  Court's c i t a t i o n  to Gizzi v. Texaco.
I n c . , 437 F . 2 d  308 (3d Cir. 1971), cert, denied, 4 0 4  U.S.
829 (U.S. 1971), h i g h l i g h t s  t ha t it is the c o n d u c t  of the 
a l l e g e d  p r i n c i p a l . not that of the agent, w h i c h  c o n t r o l s  the 
q u e s t i o n  of a p p a r e n t  agency. In G i z z i , the C o u r t  a l l o w e d  
the  c l a i m  of a p p a r e n t  a g e n c y  to go to the jury  b e c a u s e  
T e x a c o  h a d  p e r f o r m e d  c e r t a i n  acts w h i c h  p l a c e d  the 
f r a n c h i s e d  d e a l er 's  a p p a r e n t  a g e n c y  into  question. 
S p e c i f i c a l l y ,  T e x a co 's  r e g i on al  h e a d q u a r t e r s  w e r e  a c r o s s  the

(F oot not e C o n t i n u e d )
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Finally, a f i n d i n g  of a p p a r e n t  ag en c y  under S e c t i o n  27 

of the R e s t a t e m e n t  r e q u i r e s  that  any t hir d p ar ty 's re li an ce  on an 

act of the al le ge d  p r i n c i p a l  mu s t be rea sonable. Here, t h e r e  is 

no a l l e g a t i o n  that State relied, or r e a s o n a b l y  could h a v e  relied, 

on any  act b y Tes oro  to c r e a t e  an a p p a r e n t  a g e n c y  wi th  Sanden. 

Rather, the State had a ct u a l  k n o w l e d g e  that Sanden's P e t e r s  C r e e k  

s t a t i o n  and its u n d e r g r o u n d  s to ra ge  ta nks  w e r ’ owned and o p e r a t e d  

s o le l y  b y  Sanden. On J u n e  6 , 1986, the A l a s k a  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s  r e c e i v e d  the " N o t i f i c a t i o n  for U n d e r g r o u n d  

S t o r a g e  Ta nk" forms from S a n d e n  and p l a c e d  the forms on file  in 

its office. (A copy of t h e s e  forms are l o c a t e d  at A p p e n d i x  II, 

T a b  C). T h e s e  forms make p l a i n  th at  S a n d e n  -- not Tesoro -- is 

r e s p o n s i b l e  for the u n d e r g r o u n d  s to ra ge  t an ks  in question. The 

St ate c a n  n o t  n o w  cl aim o t h er w is e.

As w i t h  actual ag en cy , the S t a t e’s c l a i m  of a p p a r e n t  

a g en c y  is r e d u c e d  to the a s s e r t i o n  th at  S a n de n' s use of T e s o r o  

signs and logos is en ough t o c re a t e  an a g e n c y  relations hi p. No 

c o urt  in A l a s k a  ha s  a d d r e s s e d  this legal que sti on , but n u m e r o u s  

d e c i s i o n s  h a v e  h e l d  that, as a m a t t e r  of law, an oil c om p a n y ' s  

adv e rt is in g,  signs, and i n s i g n i a  a lo ne  d o e s  n e t c o n s ti tu t e an

(Fo ot not e Con t in ue d)
s t r e e t  fr om  the s t a t i o n  in i ss ue  and T e x a c o  owned c e r t a i n  
e q u i p m e n t  at the station. M o s t  im po rt a n t l y ,  Texaco 
p e r s o n n e l  k n e w  of, and a c q u i e s c e d  in, the local dea le r' s 
f o r e i g n  ca r rep air  o p e r a t i o n  w h i c h  w a s  the alle ge d c a u s e  of 
p l a i n t i f f ' s  injury. _Id. at 310. N o n e  of th ese  c o n d i t i o n s  
e x i s t  in this case.
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a g e n c y  r e l a t i o n s h i p  wi t h a d e a l e r  w h e r e  one does  not ot her wi se 

e x i s t . 17/ For example, in Co e v. E s a u , 377 P . 2d 815, 817-19 

(Okla. 1963), the c our t found no a g e n c y  even  t h o u g h  there was a 

d e a l e r  a g r e e m e n t  b e t w e e n  the s t a t i o n  and the oil company, and the 

oil c o m p a n y  le a se d the st at io n to the dealer. The  C o u r t  e x p l i c­

it ly r e j e c t e d  the a r g u me nt  th a t the d e a l e r’s use of the oil 

c o m p a n y ' s  signs c o u l d  c o n s t i t u t e  an a p p a r e n t  agency:

It is ind ee d a m a t t e r  of c o m m o n  k n o w l­
edg e and p r a c t i c e  t h a t  d i s t i n c t i v e  co l o r s  and 
trade m a r k  signs are d i s p l a y e d  at g a s o l i n e  
s t a t i o n s  b y i n d e p e n d e n t  d e a l e r s  of p e t r o l e u m  
p r o d u c t  suppliers. T h e s e  s ig ns and em bl em s 
r e p r e s e n t  no more t h a n  n o t i c e  to the m o t o r i s t  
t h a t  a g i v e n  c o mp an y 's  p r o d u c t s  are b e i n g  
m a r k e t e d  at the station. [ c i t a t i o n s  omitted)

The law of s i x t e e n  d i f f e r e n t  sta te s w h i c h  he ve  a dd re ss e d 
this p r e c i s e  i ss ue is c a t a l o g u e d  in A p p e n d i x  I to this 
brief. In e a c h  of these cases, the C o u r t  r e j e c t e d  a c l a im  
of ac tua l or a p p a r e n t  a g e n c y  in s i t u a t i o n s  where the oil 
c o m p a n y  h a d  s u b s t a n t i a l l y  g r e a t e r  c o n t a c t  w i t h  the de al er  
t h a n  T e s o r o  ha s  w i t h  Sanden. F o r  example, sever al courts 
h a v e  f ou nd  t ha t a s t at io n o p e r a t o r  w i t h  a f r a n c h i s e  
a g r e e m e n t  who  lea se s the p r e m i s e s  f r o m  the oil company, and 
r e c e i v e s  g a s o l i n e  d i r e c t l y  f r o m  the r e f i n e r  and d i s p l a y s  the 
oil c o m p a n y ' s  si gns and i n si gn ia , is no t  the a p p a r e n t  agent 
of the oil company. S e e , e . g . . A n c l e  v. S t a n d a r d  O i l , 3C1
F. Supp. 107, 109 (N.D. Cal. 1969) (les see  d e a l e r  was not 
a g e n t  cf l es s o r  oil c o m p a n y  d e s p i t e  d i s p l a y i n g  signs, 
a d v er ti si ng , and cr ed i t cards); D r u m  v. Pu r e Oil C o . . 184 
S o . 2d  196, 193 (Fla. App. 1965) ( le sse e d e a l e r  no t agent cf 
oil c o m p a n y  e v e n  t ho u g h  it d i s p l a y e d  re fi ne r' s signs and 
e x e c u t e d  a le ase and m o r t g a g e  w i t h  th e ref ine r) ; Smith v. 
C i t i e s  S e r v i c e  Oil C o . . 3 4 6  F . 2 d  349, 352 (7th Cir. 1955)
(no a g e n c y  o e t w e e n  lessee d e a l e r  a n d  oil c o m p a n y  ev e n t h o u g h  
the d e a l e r  p u r c h a s e d  its fuel  f r o m  C i t i e s  S e rv ic e and 
d i s p l a y e d  its logo and signs) ( a p p l y i n g  M i c h i g a n  xaw).
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I d . at 818. A c c o r d . B e ck ha m v. E x x o n  C o r p . . 539 S .W . 2 d  217, 

2 1 9 - 2 0  (Tex. Civ. App. 1976) (no a p p a r e n t  ag en c y  in spite of 

lease and d e a l e r  a gr e e m e n t  b e t w e e n  the d e a l e r  and E x xo n where 

s t a t i o n  d i s p l a y e d  E x x o n  sign and logo); A r c e n e a u x  v. Texaco,

I n c . . 523 F. 2 d 924, 926-27 (5th Cir. 1980), c e r t , d e n i e d . 450 

U.S. 928 (U.S. 1981) (court r ej e ct s c l ai m of a p p a r e n t  agency 

d e s p i t e  st ati o n' s us e of Texaco 's  sign and insignia).

C. S a n d e n  Was  No t  E n g a g e d  In A n y  J oi nt  
E n t e r p r i s e  W it h Tesoro.________________

In N i c h o l a s  v. M o o r e . 57 0  ?. 2d  174, 178 (Alaska 1977), 

th e  A l a s k a  S u p r e m e  C o u r t  laid d o w n  the f ac to rs  n e c e s s a r y  to find 

a j oi nt  e n t e r p r i s e  u n d e r  Al as ka  law:

(a) A  c o n t r i b u t i o n  b y the p a r t i e s  of money, property, 
effort, knowledge, skill, or o t he r a ss et  to a 
c o m m o n  u n de rt ak i ng ;

(b) A jo in t p r o p e r t y  i n t e r e s t  in the s ub je ct  m a t t e r  o: 
the venture;

(c) A  r i g h t  of mu tua l c o n t r o l  or m a n a g e m e n t  of the
 h" - +   »

(d) E x p e c t a t i o n  of profi t,  or the p r e s e n c e  cf 'adven­
ture,' as it is s o m e t i m e s  called;

(e) A  ri ght  to p a r t i c i p a t e  in the profits;

(f) M o s t  usually, l i m i t a t i o n  of the o b j e c t i v e  to a 
si n gl e u n d e r t a k i n g  or ad ho c e nte rpr is e. ( f o o t­
note s omitted)

Se e also N o r t h e r n  Li oh ts  Motel, Inc. v. S w e a n e v , 561 P . 2d 1176,

1187, on r e h 'c , 563 P . 2d 256 (Al ask a 1977) (joint v e n t u r e  d e f i n e d  

as an a s s o c i a t i o n  of two or more  p e r s o n s  to c a r r y  out a sincle



b u s i n e s s  e n t e r p r i s e  for p r o f i t  for w h i c h  p u r p o s e s  th ey  comb ine  

t h ei r pro pe r t y,  money, effects, skill, and kno wl e dg e ).

H e r e  T e s o r o  h a s n o t  c o n t r i b u t e d  or c o m b i n e d  its money, 

pro per ty,  or o t h e r  as se t s  w i t h  S a n d e n  to o p e r a t e  the Pe te rs  C r e e k  

station. ( U n d i s p u t e d  Fa ct  No. 7). As the t e s t i m u n y  of Sanden. 

P e t ro vi ch ,  and W a d e  Rodgers, T es or o's  M a r k e t i n g  Manag er,  d e m o n­

strates, T e s o r o  has:

• N e v e r  p o o l e d  its money, p ro pe rt y,  or o t h e r  
as s e t s  w i t h  S a n d e n  or Petro;

• N e v e r  s h a r e d  in the p r o f i t s  or e x p e c t e d  a 
s ha re in the p r o f i t s  w i t h  S a n d e n  or Petro; 
and

• N e v e r  o w n e d  or c o n t r o l l e d  the P e t e r s  C r e e k  
station, S a n d e n’s bus ine ss , or the g a s o l i n e  
in h i s  u n d e r g r o u n d  tanks and lines.

( U n d i s p u t e d  F a c ts  Nos. 5 and  7). Indeed, T e s o r o  c e a s e d  to ha v e 

any p r o p e r t y  i n t e r e s t  in the g a s o l i n e  w h e n  P e t r o  t o o k  p o s s e s s i o n  

of it at the A n c h o r a g e  terminal. P e r h a p s  m o s t  imp or tan tly ,

T e s o r o  h a d  no d u t y  to inspect, modi fy , or r ep a i r  the u n d e r­

gr o u n d  s t o r a g e  t a n k s  and lines o w n e d  b y  Sanden. ( U n d i s p u t e d  Fare 

N o . 2).

Q u i t e  simply, to h o l d  t h a t  s u p p l y i n g  a d i s t r i b u t e r  w i t h  

a p r o d u c t  m a k e s  the s u p p l i e r  a j oi nt  v e n t u r e r  w i t h  e v e r y  link in 

the c h a i n  of d i s t r i b u t i o n  w o u l d  be an u n p r e c e d e n t e d  and u n w a r­

ra n t e d  e x t e n s i o n  of  the law. In W e l l s  v. W h i t a k e r . 207 Va. 616, 

151 S . E . 2 d  422, 431 (1966), the V i r g i n i a  S u p r e m e  C o u r t  h e l d  that 

a d e a l e r  of a m m o n i a  n i t r a t e  c o u l d  n o t  be c o n s i d e r e d  a j oin t 

v e n t u r e r  w i t h  the m a n u f a c t u r e r  since the two b u s i n e s s e s  di d  not
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share p r o p e r t y  and profits. In so holding, the C o u r t  n o t e d  that

a p p l y i n g  j oi nt e n t e r p r i s e  c o n c e p t s  to such a r e l a t i o n s h i p  w o ul d

s t r e t c h  the c o n c e p t  to an ab sur d point:

" O t h e r w i s e  e v e r y  person, fir m or c o r p o r a t i o n  who 
f u r n i s h e s  m a t e r i a l s  or s u p p l i e s  in c o n n e c t i o n  w i t h  
an e n t e r p r i s e  m i g h t  be t e r m e d  j oin t vent ure rs , 
w h e t h e r  or no t  they had any such i n t e n ti on ."

Id. at 432.

T h e  u n d i s p u t e d  facts and c o n t r o l l i n g  law e s t a b l i s h  that 

no g e n u i n e  issue of m a t e r i a l  fact e xi s t s  t h a t  c o u l d  c o n n e c t  

T e s o r o  w i t h  any act or o m i s s i o n  th at  m i g h t  h a v e  c a u s e d  the 

c o n t a m i n a t i o n  of the P e t e r s  C r e e k  aquifer. N o r  is S an d e n  the 

ag ent  of, or j o in t v e n t u r e r  with, Tesoro. In the ab s e n c e  of any 

such r el a t i o n s h i p ,  T e s o r o  ma y  not be h e l d  liable for the acts of 

o t h e r s .

IV. T h e  S ta te' s C o m m o n  L a w  C o u n t s  Fail B e c a u s e  T e s o r o  
H a s  P e r f o r m e d  No  I n t e n t i o n a l  Or N e g l i g e n t  A c t  In 
Cor.nect-on W i t h  The A l l e g e d  Leak.______________________

C o u n t s  VII, VIII, X and XIII a ll e g e  c o m m o n  law cl a i m s  

of p u b l i c  nui sa nce , trespass, st ri ct  liability, and n e g l i ge nc e.

In a d d i t i o n  to the lack of a g e n c y  or j o in t v e n t u r e  st at us  o u t­

lined above, e a c h  of th es e C o u n t s  f a i ls  b e c a u s e  no c o n d u c t  by 

T e s o r o  w h e t h e r  -- i n t e n t i o n a l  or n e g l i g e n t  -- has  any  c o n n e c t i o n  

w i t h  the a l l e g e d  spill. S u c h  p r e d i c a t e  act is a n e c e s s a r y  

e l e m e n t  to an y  c o m m o n  la w liability.
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A. C o u n t  X -- S tr i c t  L i a b i l i t y  For 
U l t r a h a z a r d o u s  Activit y. __________

C o u n t  X seeks to h o l d  T e s o r o  s t r i c t l y  li abl e for all 

d a m a g e s  i n c u r r e d  as a c o n s e q u e n c e  of the l e a k i n g  t ank s a n d / o r  

u n d e r g r o u n d  li nes at the P e t e r s  C r e e k  station. In Alaska, no 

c o u rt  h a s  ye t a d d r e s s e d  w h e t h e r  the s to r a g e  of g a s o l i n e  is an 

u l t r a h a z a r d o u s  or i n h e r e n t l y  d a n g e r o u s  a c t i v i t y  t h a t  can s up po rt  

a f i n d i n g  of s tr i c t  liability. Se v e r a l  o t h e r  j u r i s d i c t i o n s  w h i c h  

h a v e  a d d r e s s e d  this q u e s t i o n  h a v e  held, h ow ev er,  that the s to rag e 

of g a s o l i n e  is no t an a b n o r m a l l y  d a n g e r o u s  or u l t r a h a z a r d o u s  

a c t i v i t y . 18 / Fu rt h er mo re , the A l a s k a  S u p r e m e  C o u r t  in M a r t i n  v. 

U n i o n  Pr odu ct s, I n c . , 543 P . 2 d  400, 405 ( Al ask a 1975), u p h e l d  

a p p l i c a t i o n  of a n e g l i g e n c e  s t a n d a r d  w h e r e  an oil c om p a n y ' s  

t r a n s m i s s i o n  of h e a t i n g  oil into a 5 0 0 - g a l l o n  t a n k  a l l e g e d l y  

c a u s e d  a fire.

E q u a l l y  important, e v e n  the d o c t r i n e  of s tr i c t  l i a b i l­

ity r e q u i r e s  th at  the a l l e g e d  t o r t f e a s o r  h a v e  some c o n n e c t i o n

18/ See, e .c . , H u d s o n  v. P e a v e v  Oil C o . , 259 O r . 3, 556 ? . 2 d  175, 
178 (Or. 1977) (stor ag e of g a s o l i n e  b y  s e r v i c e  s t a t i o n  no t 
a b n o r m a l l y  d a n g e r ou s) ; B a g i e v  v. C o n t r o l l e d  E n v i r o n m e n t  
C o r p o r a t i o n . 503 A . 2d 823, 825 (N.H. 1986) (same); Greer.e v. 
Spir.ninc, 48 S . W . 2 a  51, 53 (Mo.App. 1931) (same); Her.nlcar, 
v. A t l a n t i c  R e f i n i n g  C o . , 282 F. Supp. 667, 680 (E.D. Pa. 
1967), a f f ' d . 400 F.2d  857 (3d C i r . *1968), c e r t , d e n i e d . 395 
U.S. 9 0 4 (1969) (same); S m i l l i e  v. C o n t i n e n t a l  Oil C o m p a n y . 
127 F. Supp. 508, 510 (D. Colo. 1954) (same); P r v o r  v. 
C h a m b e r s b u r g  Oil & Gas C o . . 37 Pa. 521, 103 A . 2d 425, 4 2 7 - 2 8  
(1954) (same); M o r r i s o n  v. S t a n d a r d  Oil Co. of  N e w  J e r s e y . 
105 N.J.Eq. 104, 147 A. 161, 163 (Ct. Ch. 1929) (same);
S a rn o v. Gu lf  R e f i n i n c  C o . , 99 N.J.L. 140, 124 A. 145, 146 
(N.J. 1924) (same).
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w i t h  the al l e g e d  u l t r a h a z a r d o u s  a c t i v i t y  w h i c h  res ul te d in 

damage. For T e s o r o  to be h e l d  s t r i c t l y  liable, it mu st  ha v e some 

c o n n e c t i o n  w i t h  the s t o r a g e  of g a s o l i n e  in the u n d e r g r o u n d  ta nks 

and lines at the P e t e r s  C r e e k  station. It ha d  none. In a 

si m i l a r  c i r c u m st an c e,  the C o u r t  in St ate D e p a r t m e n t  of E n v i r o n­

me n t a l  P r o t e c t i o n  v. E x x o n  C o r p . . 151 N.J. S upe r 464, 376 A . 2d 

1339 (Super Ct. 1977) r e f u s e d  to im p os e str ic t l i a b i l i t y  for 

d a m a g e s  r e s u l t i n g  from  an oil d i s c h a r g e  a g ai ns t the cu r r e n t  ow ner  

of p r o p e r t y  (ICI, Inc.) w h e n  the e v i d e n c e  r e v e a l e d  that the 

f o r m e r  o w n e r  (Exxon) h a d  c a u s e d  or p e r m i t t e d  the dis charge. The 

C o u r t  h e l d  th a t  the r a t i o n a l e  for i m p o s i n g  st ri ct  l i a b i l i t y  c o u l d  

not e x t e n d  to ICI, b e c a u s e  it ha d  no c o n n e c t i o n  w i t h  the ul t r a -  

h a z a r d o u s  activity:

The r a t i o n a l e  for i m p o s i n g  s t r i c t  l i a b i l i t y  
is c l e a r l y  i n a p p l i c a b l e  to the p r e s e n t  case.
Th e rule of l i a b i l i t y  w i t h o u t  fa ul t has  no 
a p p r o p r i a t e  a p p l i c a t i o n  to ICI u n d e r  the 
fa cts h e r e  b e c a u s e  ICI did  n o t  b r i n g  the oil 
onto or into its p ro pe rt y.  It d i d  not 
k n o w i n g l y  p e r m i t  the oil to a c c u m u l a t e  and 
d i d  n o t h i n g  to e n c o u r a g e  or c o n t r i b u t e  to oil 
b e i n g  st o r e d  u p  there.

I d . at 1344. Lik ew i se , T e s o r o  is n ot  now, no r wa s at the time of

the a l l e g e d  leak, e n g a g e d  in the u n d e r g r o u n d  stora ge  of p e t r o l e u m

at the P e t e r s  C r e e k  station. If San de n' s  t a n ks  we r e i n d e e d  the

so u rc e cf the leak, T e s o r o  is n o t  r e s p o n s i b l e  for the d i s c h a r g e

of g a s o l i n e  onto  and  into  the g r o u n d  an d aquifer. T e s o r o  sh o u l d

not
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b e a r  the b u r d e n  of p a y i n g  for the c o n s e q u e n c e s  of the a c t i v i t i e s  

of t h i r d  parties.

B . C o u n t  VII -- C o m m o n  La w Nu isa nc e.

In o r d e r  to imp os e l i a b i l i t y  on T e s o r o  for pu bl ic 

nu isa nce , the State m u s t  d e m o n s t r a t e  tha t some c o n d u c t  by T e s o r j 

was i n t e n t i o n a l  or negl ige nt . See M a i e r  v. C i t y  of K e t c h i k a n .

403 P .2d 34, 38 (Alaska 1965), r e v 'd on o t h e r  g r o u n d s . J o h n s o n  v. 

C i t y  of F a i r b a n k s . 583 P . 2d 1818 (Alaska 1978), (claim b a s e d  on 

p u b l i c  n u i s a n c e  m u s t  at least show d e f e n d a n t ' s  c r e a t i o n  or 

m a i n t e n a n c e  of some p h y s i c a l  co ndi t io n) ; S n y d e r  v. K e l t e r . 4 

A l a s k a  447, 4 5 5 - 4 5 6  (1912) (nuisa nce  c l a i m  m u s t  d e m o n s t r a t e  

d e f e n d a n t ' s  m a i n t e n a n c e  of b a w d y h o u s e ) .  As D e a n  P r o s s e r  has 

stated:

T o d a y  l i a b i l i t y  for n u i s a n c e  m a y  rest  u p o n  an 
i n t e n t i o n a l  i n v a s i o n  of the p l a i n t i f f’s 
in t er est s,  or a n e g l i g e n t  one, or co n d u c t  

*’ w h i c h  is a b n o rm al  and out of p l a c e  in its 
s u rr ou nd in g s,  and so falls f a i r l y  w i t h i n  the 
p r i n c i p l e  of st ri ct  liability. W i t h  ve r y 
rare e x c e p t i o n s  th ere is no l i a b i l i t y  u nl e s s  
the case can be fi t t e d  into one of these 
f a m i l i a r  c at eg ori es.

Prosse r,  L a w  of T o r t s . § 87 at 574 (4th Ed. 1971).

T e s o r o  c o m m i t t e d  no n e g l i g e n t  or i n t e n t i o n a l  acts w i t h

r e g a r d  to the u n d e r g r o u n d  ta nks  or li nes at S a n d en ' s station.

All  act s or  o m i s s i o n s  w e r e  p e r f o r m e d  b y  others.

A  p e r s o n  is not  c i v i l l y  li a bl e for  a n u i s a n c e  c a u s e d  or

p r o m o t e d  b y  others, and such  p e r s o n  is not b o u n d  to incur the

ex p e n s e  to a bat e such a nu isa nc e. Unite tes v. Ira S. B u s h e v



~

& S o n s , I n c . . 363 F. Supp. 110, 119 (D.Vt.), c e r t . d e n i e d . 417 

U.S. 976 (1974) (parent c o r p o r a t i o n  liable for pu bl ic  nuisance 

a s s o c i a t e d  w i t h  alt er -e go  sub sid i ar ie s'  oil d i s c h a r g e s  only w h e r e  

p a r e n t  co nt ro ll ed ,  managed, op era te d, and "in all ways" 

s u p e r v i s e d  the o p e r at io ns  of its s u b s i d i ar ie s );  State v. Carder.. 

530 P . 2d 1115, 111P (Ariz. App. 1975), v a c a t e d  on other g r o u n d s . 

112 Ariz. 548, 544 P . 2d 657 (1976) ("n ui s a nc e"  is activi ty w h i c h  

e m a n a t e s  fr o m "unreasonable, u n w a r r a n t e d  or u n l a w f u l  use by a 

p e r s o n  of hi s own  pr ope rt y") ; M o n r o e  C i t y  v. A r n o l d , 22 Utah 2d 

291, 452 P . 2d 321, 322 (1969) ( l i a b i l i t y  for p u b l i c  nuisance o n l y  

w h e r e  d ef e n d a n t ,  wh o  con ve y ed  p r o p e r t y  away, c o n t i n u e d  to o p e r a t e  

and c o n t r o l  p r o pe rt y) . S a nd e n ' s  or P et ro 's  acts are the 

p r o x i m a t e  causes, if any, of the p o l l ut io n , and h e n c e  it w o ul d be  

i n c o n s i s t e n t  w i‘ .1 j us ti ce  or p r o p r i e t y  t h a t  T e s o r o  sho uld  be h e l d  

to r e s p o n s i b i l i t y .  See Rabin, N u i s a n c e  Law: R e t h i n k i n g  

F u n d a m e n t a l  A s s u m p t i o n s . 63 Va. L. Rev. 1299, 1319 (1577).

V . C o u n t  VIII -- C o m m o n  law T r e s p a s s  A n d  Co nv er si on .

C o u n t  VIII  seeks d a m a g e s  a s s e r t e d l y  r e s u l t i n g  from 

t r e s p a s s  u p o n  and c o n v e r s i o n  of g r o u n d w a t e r s .  U n d e r  Al a s k a n  law, 

t r e s p a s s  r e q u i r e s  p l a i n t i f f  to p r o v e  an i n v a s i o n  of p o s s e s s o r y  

r i g h t s  (or r i g h t  to po ss es si o n)  th e actual entry, and the d a m a g e s  

re s ult ing . A laska P l a c e r  Co. v. L e e. 553 P . 2d  54, 57 (Alaska 

1976) (in case of i n t e n t io na l t r e s p a s s e r  r e m o v i n g  m i n e r a l s  from 

la n d of another, m i n e r a l  owner m a y  r e c o v e r  m a r k e t  v a l u e  of 

c o n v e r t e d  m i n er al s) . C o n v e r s i o n  is an e x e r c i s e  of d o m i n i o n  or
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c o n t r o l  over  p r o p e r t y  w h i c h  s e r i o u s l y  i n t e r f e r e s  w i t h  the right 

of a n o t h e r  to co n t r o l  it. See W e a v e r  v. O ’Me a r a  M o t o r  C o . , 452 

P . 2 d  87, 92 (Alaska 1969) (no c o n v e r s i o n  w h er e d e f e n d a n t  ha d 

r i g h t  to r e p o s s e s s  tr uc ks  under t e r m s  of retail i n s t a l l m e n t  

c o n t r a c t ) .  T e s o r o  h a s  p e r f o r m e d  no i n t e n t i o n a l  -- or a cc ide nt al 

-- a c c s  w h i c h  in any wa y caused or p e r m i t  a t r e s p a s s  in this 

c a s e .

Mo reo ve r,  tre sp as s causes o f  a c t i o n  are f o u n d e d  on

i n t e n t i o n a l  acts w h i c h  invade p o s s e s s o r y  rights. A n d e r s e n  v.

E d w a r d s , 625 P . 2d 282, 287 (Alaska 1951) ( cl ai m a n t  h a s  b u r d e n  in

s h o w i n g  d e f e n d a n t’s share in c a u s i n g  ha rm );  P h i l l i p s  v. Sun Oil

C o . . 307 N.Y. 328, 121 N.E. 2d 249, 2 5 0 - 5 1  (1954) (no tre sp as s

w h e r e  l e a k a g e  of g a s o l i n e  from tank n o t  an i n t e n t i o n a l  or

v o l i t i o n a l  act of d e f e n d a n t ).19/ A s  D e a n  P r o s s e r  h as  stated:

The d i s t i n c t i o n  to be m a d e  is b e t w e e n  
a c c i d e n t a l  and int en t io na l entrie s.
A c c i d e n t a l  entries are o f t e n  a c t i o n a b l e  
w h e n  p r o d u c e d  n e g l i g e n t l y  or  as a c o n s e­
qu e n c e  of a b n o r m a l l y  d a n g e r o u s  a c t i v i t i e s  
b u t  n ot  as trespasses.

S ee also  F i r s t  C i t y  N ati on al B a n k  v. J a o h e t , 39 0 S.W. 2d 70, 
74 (Tex. Civ. App. 1955) (no t r e s p a s s  w h e r e  m o t o r i s t  
s u f f e r e d  h e a r t  attack, vee re d o n t o  land); Chartrar.d v. State 
o f N e w  Y o r k . 46 A . D . 2 d  942, 362 N . Y . S . 2 d  237, 239 (App. Div. 
1974) (no t r e s p a s s  where d e f e n d a n t  d i d  no t  i n t e n d  the act 
w h i c h  p r o d u c e d  the invasion, in  t h i s  case, gas s e e p a g e  from 
p o l i c e  s t a t i o n  to p lai nti ff 's r e s t a u r a n t ) ;  M u r c h i s o n ,  
I n t e r s t a t e  P ol lut ion : The Ne e d f o r  F e d e r a l  C o m m o n  L a w .
6 Va. J. Nat. Res. L. 1, 6-7 (1986); R e s t a t e m e n t  (Second)' of 
T o r t s  § 8A (1965).
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W. Keeton, C. Dobbs, R. K e e t e n  & D. Owen, P r o s s e r  and Ke e t o n  on 

T o r t s , § 13 at 73 (5th Ed, 1984). Since the State d oe s not 

c o nt en d t h a t  T e s o r o  has c o m m i t t e d  any i n t e n t i o n a l  wrong, the 

State's t r e s p a s s  an d c o n v e r s i o n  t h e o r i e s  m u s t  fail.

V I . C o u n t  XIII -- C o m m o n  Law N egl ig enc e.

To e s t a b l i s h  a c l ai m  of n e g l i g e n c e  ag a i n s t  Tesoro, the 

State m u s t  d e m o n s t r a t e  that:

(1) T e s o r o  h a d  a d u t y  of care to p r e v e n t  the 
a l l e g e d  n e g l i g e n t  conduct;

(2) T e s o r o  p e r f o r m e d  an act or o m i s s i o n  
w h i c h  b r e a c h e d  th at  d u t y  of care;

(3) T e s or o 's  b r e a c h  of d u t y  w a s  the  p r o x i­
mat e  c a us e of the in j u r y  a l l e g e d l y  
suffered; and

(4) T e s o r o ' s  c o n d u c t  c a u s e d  d a m a g e  to the 
p l a i n t i f f .

See Le ia h v. L u n d c n i s t , 540 P . 2d  492, 494  (Ala ska  1975).

U n d e r  c o m m o n  law, a p a r t y  has  no o b l i g a t i o n  to c on tr ol  

the ac t i o n s  o f another, ab s e n t  some s pe ci al  (e.g., p a r e n t - c h i l d )  

r e l a t i o n s h i p  b e t w e e n  them. See R e s t a t e m e n t  (Second) of T o r t s  

§ 315.1 (1555). Here, T e s o r o  has  no r e l a t io ns hi p,  c o n t r a c t u a l  c 

otherwise, w i t h  S a n d e n  b y  w h i c h  the St ate ca n  imp ose  a d u t y  to 

p r e v e n t  S a n d e n ' s  n e g l i g e n t  conduct. We re  the law othe rwi se , any 

b u s in es s c o n t a c t  b e t w e e n  two p a r t i e s  c o u l d  c re a t e  to rt  l i a b i l i t  

S e e , e . g . . M i d - C a l  N a t i o n a l  B a n k  v. F e d e r a l  R e s e r v e  B a n k  of San 

F r a n c i s c o , 590 F . 2 d  761, 763 (9th Cir. 1979) ("one who  m e r e l y  

fails to a c t  to p r o t e c t  a n o t h e r  is g e n e r a l l y  n o t  li abl e for 

b r e a c h i n g  a duty") (c i t i n g  R e s t a t e m e n t  (Second) of T o r t s  § 314
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(1965); M c K e i t h e n  v- S.S. F r o s t a . 441 F. Supp. 1213, 1216 (E.D. 

La. 1977) ( St e a m s h i p  P i l o t s  A s s'n  not  liable for the a l l e g e d l y  

n e g l i g e n t  c o n d u c t  of its m e m b e r s  b a s ed  on cl ai m s  of n e g l i g e n t  

s u p e r v i s i o n  and s c r e e n i n g  of me mbe rs ) (c i t i n g  R e s t a t e m e n t  

(Second) of T o r t s  § 31 5.1  (1965)).

Lik ewise, the Stat e's  a l l e g a t i o n s  that  T e s o r o  n e g l i­

ge n t l y  s e l e c t e d  an d s u p e r v i s e d  S a n d e n  in the o p e r a t i o n  of the 

Pe t e r s  C r e e k  S t a t i o n  ( C o m p l a i n t  at U 39-42), r es ts on a f u n d a­

ment al  m i s r e a d i n g  of the July, 1985 D i s t r i b u t o r  A g r e e m e n t  wi th  

Petro. S e c t i o n  3 of t h a t  A g r e e m e n t  st ate s th a t Petro, not 

Tesoro, se l e c t s  all s e r v i c e  s t a t i o n  dealer s,  such  as Sanden. 

M o re ov er , the A g r e e m e n t  s ta t e s  s p e c i f i c a l l y  th at  P e t r o  will 

as su re  su c h  dealers' c o m p l i a n c e  w i t h  all e n v i r o n m e n t a l  laws and 

re gu la ti on s.  See July, 1985 D i s t r i b u t o r  A g r e e m e n t ,  at 3(c). 

Thus, the State 's a l l e g a t i o n  of n e g l i g e n t  s u p e r v i s i o n  and  i n­

st r u c t i o n  f a l s e l y  a s s u m e s  th at  T e s o r o  wa s in (some w a y  i n v o l v e d  

w i t h  the s e l e c t i o n  or s u p e r v i s i o n  of such  dealers. It was  not. 

See U n d i s p u t e d  F a ct s Nos. 2, 5 and 5.

N o r  ca n l i a b i l i t y  be e x p e n d e d  to T e s o r o  s i m p l y  b e c a u s e  

it r e t a i n e d  the r i g h t  to a p p r o v e  P e t r o’s s e l e c t i o n  cf d e a l e r s  and 

to i n s p e c t  such  o p e r a t i o n s .  It is w e l l  e s t a b l i s h e d  in A l a s k a  

th a t a p a r t y ' s  r e s e r v a t i o n  of its r ig ht  to a p p r o v e  or i n s p e c t  the 

o p e r a t i o n s  of a n o t h e r  d o e s  not  c r e a t e  l i a b i l i t y  for the n e g l i­

gence  of th at  t h i r d  party. For  example, in the c o n s t r u c t i o n  c o n­

text, an o w n e r  is n o t  l ia b l e  for the n e g l i g e n t  acts of a c o n t r a c­

tor s i m p l y  b e c a u s e  the o w n e r  r e s e r v e s  the r i g h t  to a p p r o v e  and
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i n s p e c t  the job site. As the C o ur t in State v. M o r r i s . 555 P . 2d

1216, 1218 (Al ask a 1976) held:

It has  b e e n  r e p e a t e d l y  h e l d  in our C o u r t s  
t h a t  even  th ou g h  the o w n e r  reserves t h e  right 
to e x e r c i s e  that d e g r e e  of su p e r v i s i o n  and 
c o n t r o l  to assure h i m s e l f  that the c o n t r a c t  
s p e c i f i c a t i o n s  are b e i n g  met, yet he w i l l  not 
be h e l d  liable for the n e g l i g e n t  m e t h o d s  cf 
the c o n t r a c t o r  or subco ntr ac tor . N o r  d o e s  
th e c o n t r a c t i n g  o w n e r  i n c u r  a duty to the 
e m p l o y e e s  of an i n d e p e n d e n t  c o n t r a c t o r  m e r e l y  
b y  r e s e r v i n g  the r igh t to conduct s a f e t y  
i n s p e c t i o n s  or to p r e s c r i b e  safety recruire- 
ments. (c it a t i o n s  omitted)

C f . R e s t a t e m e n t  (Second) of T o r t s  § 414 (1965) ( C o m m e n t  c)

(’’Ther e  m u s t  be such a r e t e n t i o n  of a right of s u p e r v i s i o n  t h a t

the c o n t r a c t o r  is n o t  e n t i r e l y  free to do the w o r k  in hi s  own

wa y." ) A c c o r d, H o l o s c o  v. S t a t e , 64 4 P . 2d 205, 2 1 1  (Alas ka 1982)

(same); E v e r e t t e  v. A l v e s k a  P i p e l i n e  Service C o . . 614  P . 2d 1341,

1347 (Alaska 1980) (same).

E q u a l l y  fatal to the S t a t e’s n e g l i g e n t  c la im s,  T e s o r o

d i d  not  p r o x i m a t e l y  ca use  any r e l e a s e  or d i s c h a r g e  of p e t r o l e u m

p r o d u c t s  at P e t e r s  Creek. (see d i s c u s s i o n  of "c a u s e "  at p a g e s

12-15 s u r r a .) A n y  such  s u b s t a n c e s  w e r e  in the e x c l u s i v e

p o s s e s s i o n  an d c o n t r o l  of S a n d e n  at the Peters C r e e k  station. As

such, th ere is s i m p l y  no nexus, ca us al  or legal, b e t w e e n  any

c o n d u c t  of T e s o r o  and the a l l e g e d  leak at the P e t e r s  C r e e k

station. See g e n e r a l l y  A l v e y  v. P i o n e e r  O i l f i e l d  S e r v i c e s . 648

P . 2d  599, 601 (Ala sk a 1982) (c on tr ac to r' s e m p l oy ee  c a n n o t  r e c o v e r

for i n j u r i e s  a b s e n t  a s h o w i n g  t h e y  w e r e  a p r o x i m a t e  r e s u l t  of

d e f e n d a n t’s co ndu ct ).  B e c a u s e  T e s o r o  has  no d u t y  to p r e v e n t  the
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n e g l i g e n t  conduct of S a n d e n  no r c o u l d  any of its a ct i o n s  ha v e 

p r o x i m a t e l y  caused the a l l e g e d  spill, the State's n e g l i g e n c e  

cl a i m s  m u s t  fail.

C O N C L U S I O N

For the f o r e g o i n g  reasons, T e s o r o  requests e n t r y  of 

j u d g m e n t  in its favor a n d  ag a i n s t  the S ta te  on all c o u n t s  of the

St at e' s complaint.

D A TE D this 2 7 t h  da y  of January, 1988, at A n c h o r a g e ,

A l a s k a .

R e s p e c t f u l l y  submitted,

K e n n e t h  P. E g g e r s

G R O H , E G G E R S  & PRICE 
550 W e s t  Seve nt h A v e n u e  
S u it e 1250
A n c h o r a g e ,  Alaska 9 9 5 0 1  
9 0 7 / 2 7 2 - 5 4 7 4

G e o r g e  A. J o s e p h  
T h o m a s  0. K u h n s  
S t e v e n  A. S m i t h

K I R K L A N D  & ELLIS 
200  E a s t  R an do lph  D r i v e  
Ch ic ago , Illinois 6 0 5 0 1  
3 1 2 / 8 5 1 - 2 2 7 4
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C E R T I F I C A T E  OF S E R V I C E  

The undersigned, o n e  of the a t t o r n e y s  for d e f e n d a n t  T e s o r o  

A l a s k a  Pet rol eu m C o m p a n y ,  he r eb y c e r t i f i e s  that a true and 

c o r r e c t  copy of the a b o v e  and f o r e g o i n g  TESORO 'S M E M O R A N D U M  IN 

S U P P O R T  OF ITS MOTION F O R  S U M M A R Y  J U D G M E N T  was mailed, p o s t a g e  

p r e p a i d  and properly a d d r e s s e d  to the f ol lo wi ng  counsel of record 

this 27tn day of J a n u a r y ,  1983.

Madeline R. Levy
Assistant A t t o r n e y  G e n e r a l  . f / ( • . /
Department o£ Law A 41 ’W A L w
Office of t he  A t t o r n e y  G e n e r a l  
Anchorage B r a n c h  ' (
1031 W. F o u r t h  Avenue, S u i t e  200 
Anchorage, A l a s k a  99501

Mark R. M o d e  row
880 "N" S t r e e t ,  Su ite  203
Anchorage, A l a s k a  99501

John W. P l e t c h e r ,  III
430 West T u d o r  Road, S u i t e  101
Anchorage, A l a s k a  99501

Daniel T. -Quinn 
Richmond & Q u i n n  
135 C h r i s t e n s e n  Drive 
Anchorage, A l a s k a  99501

/ - r " / /  •:

Kennetin ?. E g g e r s



A P P E N D I X  I

In each of the cases b e l o w ,  th ere wa s f oun d to be no 
a ctual or a p p ar en t agency, d e s p i t e  the e x i s t e n c e  of numerous 
c o n t a c t s  b e t w e e n  the oil c o m p a n y  and the dealer, including 
s up pl y contracts, lease a g r e e m en ts , d e a l e r  c o n t r a c t s  and 
f ra n c h i s e  agreements. None of  th ese  c o n t r a c t s  and dealings 
are p r e s e n t  b e t w e e n  Tesoro a n d  Sanden.

A L A B A M A  U n i o n  Oil Co. v. C r a n e , 28S Ala. 173, 258 So . 2d 882, 
88 7 -8 9 (1972)

In U n i o n  O i 1 . a service s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the supplying oil c o m p a n y  for i n j u r i e s  sustained 
w h e n  c u s t o m e r  was struck by a c a r  b e i n g  d r i v e n  by  the o p er a­
tor. The A l a b a m a  Supreme C o u r t  r e v e r s e d  and r e m a n d e d  the 
tr ial c ou rt d e c i s i o n  against t h e  oil company, f i n d i n g  no e v i­
de n c e  of a p p a re n t authority o r a g e n c y  by e s t o p p e l  in view cf 
the c us t o m e r ' s  lack of reliance. The fact that the oil c o m­
p a n y  le a s e d  the p r e m i s e s  to th e  o p e r a t o r  di d no t  create an 
a g e n c y  r e l a t io ns hi p.

A R K A N S A S  A rk an sas  Fuel Oil Co. v. S c a l e t t a , 200 Ark. 645, 140
S .W .2d 684, 689 (Ark. 1940)

In A r k a n s a s  Fuel Oil C o . , a p a s s e r b y  sued b o t h  the
stati on o pe rat e r and the ov ner - i 1 c r*m.par.y for i n ju ri e s
susta ined in an a ut cn obile coll si on w i t h  servi ce star C

2 1 1  e r.dar.t. The A r k  an sas S u p r e m o Cou r t f o u n d  no ag en cy cr
77. a s t e r -s er v a n t re 1 a t ion b e t w e e n the q il c o m p a n y ar.c .m 9
s t a n ior. op er at e r n c t w irh a ta nd in g tha 0 th e oil c c m.par.y r*vr.ee
the starion, is sued c redit c a r d c and e x e c u t e d  a co m pr e h e r. s i v e
d e a l e r  c o n t r a c t  w i t h  its lessee.

C A L I F O R N I A  A n nie  v. Standard O i l . 307 F. Supp. 107, 111-115 
(N.D. Cal. 1969) (in te rp r e t i n g  C a l i f o r n i a  law)

In Annie, a s er vic e s t a t i o n  c u s t o m e r  sued b o t h  the 
s t a t i o n  o p e r a t o r  an d the oil c o m p a n y  for i n j u r i e s  su st ained cm 
the pre mi ses . The Co ur t held t h e r e  was no agency, either 
actual or os ten si b le , between t h e  s ta t i o n  o p e r a t o r  and the cil 
company, d e s p i t e  the display o f  the oil c o m p a n y ' s  signs, the 
e x e c u t i o n  of a le ase agreement, and  the i s s u a n c e  of credit 
c a r d s .
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D E L A W A R E  W h i t e  v. G u l f  Oil C o r p . . 406 A . 2d 4 B . 52-53 (Del.
Sup. Ct. 1979)

In W h i t e . a s er vic e s ta ti on  at te n d a n t  sued both  the 
s t a t i o n  o p e r a t o r  and the oil c o m p a n y  for i nj ur ies  sus ta i ne d or. 
the pre mis es . The D e l a w a r e  S u pr em e C o u r t  h e l d  there was no 
a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  oil co m p a n y  and 
s t a t i o n  o p e r a t o r  ev e n th ou gh  the oil c o m p a n y  leased the 
p r e m i s e s  to the operator, and e q u i p p e d  the p r e m i s e s  w i t h  
u n d e r g r o u n d  g a s o l i n e  s t or ag e tanks, pumps, signs and other 
e q u i p m e n t  n e c e s s a r y  for the o p e r a t i o n  of a Gulf  station.

F L O R I D A  D r u m  v. Pu r e Oil C o . , 184 S o . 2d 196, 198 (Fla. Arc. 
1966)

In D r u m , a se r v i c e  st a t i o n  c u s t o m e r  sued b o t h  the station 
o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  su st ai ne d from a 
s l i p - a n d - f a l l  i n c i d e n t  on the pre mi se s.  The Flo rid a D i s t r i c t  
C o u r t  of A p p e a l  h e l d  th er e was no actual or ap pa re nt  ag e n c y  
b e t w e e n  s t a t i o n  o p e r a t o r  and oil company, d e s p i t e  the e x e c u­
ti on of a lease and m o r t g a g e  a g r e e m e n t  and the d i s p l a y  of oil 
c o m p a n y  signs.

C a w t h o n  v. F h i l l i p s  P e t r o l e u m  C o . , 124 S o . 2d 517, 52C 
(Fla. App. I960)

In Cawthon, the s er vi c e s ta t io n c u s t o m e r  sued b o t h
st a t i o n  o p e r a t o r  and oil c o m p a n y  for i n j ur ie s s us t a i n e d  as a
r e su l t  of i m p r o p e r  b r a k e  repairs. The F l o r i d a  D i s t r i c t  Co urt  
cf A p p e a l  h e l d  t her e wa s  no actual or a p p a r e n t  acer.cy b e t w e e n  
s t a t i o n  o p e r a t o r  and oil company, d e s p i t e  the d i s p l a y  cf oil 
c o mp a n y ' s  signs at the station. The C o u r t  f ou nd that the
r e l a t i o n  b e t w e e n  the o i l . c o m p a n y  and st a t i o n  o p e r a t o r  was  that
cf s el l e r  and p u r c ha se r.

G E O R G I A  ttanis v. G u l f  Oil C o r n . . 124 Ga. Ann. 638, 185 S.E.2d 
589, 5 90 - 9 1  (Ct. App. 1971)

In Manis, a s er v i c e  s t a t i o n  c u s t o m e r  c o u n t e r c l a i m e d  
a g a i n s t  the oil c o m p a n y  for n e g l i g e n c e  of the stat ion  o p e r a t o r  
in its t r u c k  repairs. T he  G e o r g i a  C o u r t  of A p p e a l s  h e l d  there 
was no ac tua l or a p p a r e n t  a g e n c y  b e t w e e n  oil c o m p a n y  and 
st a t i o n  op era to r, d e s p i t e  the e x e c u t i o n  of a sales a g re em e nt  
and o p e r a t o r’s us e cf oil c o m p a n y  signs and uniforms.
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I L L I N O I S  C r i t t e n d o n  v. State Oil C o . . 78 I ll . A p D . 2 d  112, 222 
N .E .2d 563, 5 6 5 - 6 6  (Ct. App. 1966)

In C r i t t e n d o n . a service stat ion  c u s t o m e r  sued th* oil 
c o m p a n y - s u p p l i e r  for a ut o m o b i l e  d a ma ge s r e s u l t i n g  from an 
i n a d e q u a t e  b r a k e  re p a i r  job. The Illin oi s A p p e a l s  C o u r t  four, j 

no act ual  or a p p a r e n t  ag en cy  b e t w e e n  the s t a t i o n  o p e r a t o r  and 
the oil c o m p a n y - s u p p l i e r  de s p i t e  the d i s p l a y  of oil co mpany's 
si gns and the e x e c u t i o n  of a d e a l e r  agreement.

M A R Y L A N D  B.P. Oil Corp. v. M a b e . 279 Md. 632, 370 A . 2d 554, 
55 7 -6 3 (1977)

In B.P. O i 1 C o r o . . a servi ce  s t at io n c u s t o m e r  sued for 
i n j u r i e s  s u s t a i n e d  in a grease fire on the p r em is es . The 
M a r y l a n d  C o u r t  of A p p e a l s  h e l d  there was  no act ual  or a p p ar en t 
a g e n c y  b e t w e e n  st a t i o n  o p e r a t o r  and l es s o r - o i l  c o m p a n y  d e s p i t e  
the e x e c u t i o n  of a de a l e r  a g r e e m e n t  and the d i s p l a y  of oil 
c o m p a n y  i n s i g n i a  on pumps, signs, tru ck s and uniforms.

M I S S I S S I P P I  L e v i n e  v. S t a n d a r d  Oil C o . . In K y . . 249 Miss. 
651, 163 S o . 2d  750, 751 (1964)

In L e v i n e , a serv ice  s ta ti on  c u s t o m e r  sued the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the pre mis es . The 
M i s s i s s i p p i  S u p r e m e  C o ur t h e l d  there wa s  no ac tu al or appare: 
a g e n c y  b e t w e e n  the o p e r a t o r  and the cil c o m p a n y  n o t w i t h s t a n d­
ing the e x e c u t i o n  of a lease a g r e e m e n t  and d i s p l a y  of oil 
c o m p a n y ' s  i n s i g n i a  on s ta t i o n  signs and u n i f <

M O N T A N A  E l k i n s  v. H u s k y  Oil C o . . 153 Mont. 159, 455 ? . 2 d  329, 
33 1 -3 3 (1969)

In E l k i n s , an a d m i n i s t r a t r i x  sued the oil c o m p a n y  to 
r e c o v e r  for  w r o n g f u l  death. Th e M o n t a n a  S u p r e m e  C o u r t  h e l d  
t h er e wa s  no ac t ua l or a p p a r e n t  a ge n c y  b e t w e e n  the s ta ti on  
o p e r a t o r  and oil c o m p a n y  de s p i t e  the e x e c u t i o n  of an e q u i p m e n t  
le as e a g r e e m e n t  and t r u c k  rental a g r e e m e n t  b e t w e e n  the p a r­
ties, and the oil c o mp an y' s o w n e r s h i p  of c e r t a i n  e q u i p m e n t  at 
the station.



N E W  M E X I C O  S h a v e r  v. B e l l . 74 N.M. 700, 397 P . 2d 723, 726-28 
(1964)

In S h a v e r . a ser v ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c om pan y for i n j u r i e s  s u s t a i n e d  in a 
s l i p - a n d - f a l l  i n c i d e n t  on the premises. T h e  N e w  M ex i c o  
S u p r e m e  C o u r t  h e l d  th ere  was no actual or a p p a r e n t  agency 
b e t w e e n  the o p e r a t o r  and the oil c o m p a n y  d e s p i t e  the o p e r a­
tor's us e of the oil co mpa ny 's  c r e d i t  card, the e x i s t e n c e  cf a 
lease and the d i s p l a y  of oil com pa n y 's  sign and colors.

O K L A H O M A  C i t i e s  S e r v i c e  Oil Co. v. K i n d t . 200 Okla. 64, 190 
P . 2d 1007, 1012 (1948)

In C i t i e s  Se r v i c e  Oil C o . . a s e rv ic e s t a t i o n  c u s t o m e r  
sued the s t a t i o n  o p e r a t o r  and the oil c o m p a n y  fo r in jur ie s 
•ustained in a s l i p - a n d - f a l l  incident. The  O k l a h o m a  Supr eme  
^o urt h e l d  th ere  wa s no a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  
b e t w e e n  the o p e r a t o r  and the oil c o m p a n y  d e s p i t e  the oil 
c o m p a n y ' s  p r o c e s s i n g  of c re d i t  c a r d  charge s,  and a lease cf 
s t a t i o n  e q u i p m e n t  to the operator.

Co e v. E s a u . 377 P . 2d 815, 8 17 - 1 9  (Okla. 1953)

In C o e , a s e rv ic e  s t a t i o n  c u s t o m e r  su ed  the s t at io n 
o p e r a t o r  and the oil c o m p a n y  for d a m a g e s  s u s t a i n e d  in the 
i m p r o p e r  re pa ir  of an autom obi le.  The  O k l a h o m a  Su p r e m e  C ou rt  
h e l d  t her e was no a g e n c y  or m a s p e r - s e r v a n t  r e l a t i o n  b e t w e e n  
the o p e r a t o r  and the oil company, d e s p i t e  the e x i s t e n c e  cf a 
d e a l e r  agree men t,  a lease, an d the d e a l e r’s p r a c t i c e  cf 
h o n o r i n g  the c r e d i t  ca rds  of oil company.

P E N N S Y L V A N I A  Greer, v. I n d e p e n d e n t  Oil C o . , 414 ? a . 477, 2 21 
A . 2d 207, 211 (1954)

In G r e e n . p e r s o n a l  r e p r e s e n t a t i v e s  of two s e r v i c e  s ta tio n 
c u s t o m e r s  sued  the s t a t i o n  o p e r a t o r  and the oil c o m p a n y  fcr 
tr e sp as s.  The  P e n n s y l v a n i a  Supreme C o u r t  h e l d  t h er e wa s no 
a g e n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  the o p e r a t o r  and the 
oil c o m p a n y  d e s p i t e  the e x e c u t i o n  of a le as e and a d e a l e r  
agre em ent .
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S O U T H  D A K O T A  W e s t r e  v. De B u h r . 82 S.D. 276, 144 N . W . 2 d  724. 
73 5- 36  (1966)

In W e s t r e . a serv ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c o m p a n y  for in ju ri es  s u s t a i n e d  on the 
pr emi ses . The S o u t h  D a k o t a  S u pr em e C o u r t  h e l d  t he re was no 
a ctu al or ap pa r e n t  ag en cy  b e t w e e n  the o p e r a t o r  and the oil 
c o m p a n y  d e s p i t e  a lease and a sales a g r e e m e n t  b e t w e e n  d e a l e r  
and owner, and n o t w i t h s t a n d i n g  the d e a l e r’s p r a c t i c e  of 
h o n o r i n g  the oil com pa n y' s c r e d i t  cards.

T E X A S  B e c k h a m  v. E x x o n  C o r p . , 539 S. W. 2 d  217, 2 1 9 - 2 0  (Tex. 
Civ. App. 1975)

In 5 e c k h a m , a p a s s e r b y  sued the s e rv ic e st ati on' s oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  in an a u t o m o b i l e  c o l l i s i o n  
a d j a c e n t  to the pr emi se s. The T e x a s  C o u r t  of C iv il A p p e a l s  
h e l d  th ere  wa s no a ge n c y  or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  
the s t a t i o n  d e a l e r  and the oil c o m p a n y  d e s p i t e  the e x e c u t i o n  
of a lease and s a l e s / d e a l e r s h i p  a g r e e m e n t  b e t w e e n  th e m and 
n o t w i t h s t a n d i n g  the d e a l e r  i n s t r u c t i o n  m a n u a l  and p e r i o d i c  
i n s p e c t i o n s  of station.

M c G e e  v. P h i l l i p s  P e t r o l e u m  C o . . 373 S .W . 2 d  773, 777 
(Tex. Civ. App. 1963), w r i t  of e r ro r  r e f u s e d  (1964).

In McGee, a d r i v e r  sued the oil c o m p a n y  for i n j u r i e s  
s u s t a i n e d  in an a u t o m o b i l e  c o l l i s i o n  w i t h  oil co mp an y' s 
jobber. T he  T e x a s  C o u r t  of C i vi l A p p e a l s  f ou nd no a g e n c y  or 
s u b a g e n c y  b e t w e e n  oil c o m p a n y  and jobber, d e s p i t e  the e x e c u­
tio n of a jo bbe r's  sales c o n t r a c t  b e t w e e n  the pa rt i es , and the 
u s e cf oil c o m p a n y’s na m e on jobber's truck.

G r e e n b e r g  v. M o b il  Oil C o r n . , 318 F. Suto. 1025,
1 0 28 -2 9 (N. D. Tex  1970)

In G r e e n b e r c , a s e r vi ce  s t a t i o n  c u s t o m e r  su ed  the 
s t a t i o n  o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  s u s t a i n e d  in 
a s h o o t i n g  i n c i d e n t  on the p re mi se s . Th e C o u r t  h e l d  th ere  was 
no actual or a p p a r e n t  a g e n c y  b e t w e e n  the o p e r a t o r  and the oil 
c o m p a n y  n o t w i t h s t a n d i n g  the e x e c u t i o n  of a lease a g r e e m e n t  and 
s u p p l y  co ntract, and the d i s p l a y  of oil c o m p a n y  signs.
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U T A H  F o s t e r  v. S t e e d . 19 U t a h  2d 435, 432 P . 2d 60, 63 (1967)

In F o s t e r . a se rv ic e s t a t i o n  c u s t o m e r  sued the station 
o p e r a t o r  and the oil c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the 
pre mi ses . Th e U t a h  S u p r e m e  C o u r t  h e l d  th ere was no age nc y or 
m a s t e r - s e r v a n t  r e l a t i o n  - e t w e e n  the p a r t i e s  d e s p i t e  the 
e x e c u t i o n  of a lease c o n t r a c t  and d e a l er 's  a g r e e m e n t  b e t w e e n  
the o p e r a t o r  and the oil company.

F I F T H  C I R C U I T  A r c e n e a u x v .  Texaco, I n c . . 623 F.2 d 924, 926-27 
(5th Cir. 1980)

In A r c e n e a u x , s e rv ic e  s t a t i o n  c u s t o m e r s  sued the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on the pr emises. The Fi fth 
Circuit , i n t e r p r e t i n g  L o u i s i a n a  law, h e l d  there wa s  no a p p a r­
ent ag e nc y or m a s t e r - s e r v a n t  r e l a t i o n  b e t w e e n  the oil c om pa ny  
and the ope ra tor , d e s p i t e  the o p e r a t o r ' s  a p p a r e n t  use of oil 
c o m p a n y  signs and insignia.

K i l l e r  v. S i n c l a i r  R e f i n i n g  C o . . 268 F.2d 114, 117-13 
(5th Cir. 1959)

In Mi 1 l e r . a s er vi ce s t a t i o n  c u s t o m e r  sued  the oil 
c o m p a n y  for i n j u r i e s  s u s t a i n e d  on  the pr emi s es . The F if th  
Circuit, i n t e r p r e t i n g  F l o r i d a  law, h e l d  th ere  wa s no actual or 
a p p a r e n t  a g e n c y  b e t w e e n  oil c o m p a n y  and the s t a t i o n  o p e r a t o r  
d e s p i t e  the (1 ) oil c o m p a n y ' s  f i n a n c i n g  of s t a t i o n  c o n s t r u c­
tion, (2 ) oil c o m p a n y ' s  o w n e r s h i p  of u n d e r g r o u n d  stora ge  
tanks, etc., (3) d e a l e r - o p e r a t o r 's p r a c t i c e  of h o n o r i n g  oil 
c o m p a n y  c r e d i t  c ar ds  and  (4) a lease b e t w e e n  them.

S E V E N T H  C I R C U I T  S m it h v. C i t i e s  Se r v i c e  Oil C o . , 346 F .2d 
349, 352 (7th Cir. 1965)

In Smith, a s er vi ce  s t a t i o n  c u s t o m e r  u e d  the oil c o m p a n y  
for i n j u r i e s  s u s t a i n e d  on the pr em is es . The S e v e n t h  Circuit, 
i n t e r p r e t i n g  M i c h i g a n  law, h e l d  t h er e was no a g e n c y  r e l a t i o n  
b e t w e e n  the oil c o m p a n y  and the s t a t i o n  operator, d e s p i t e  the 
e x i s t e n c e  of a s t a t i o n  lease b e t w e e n  them, and the o p e r a t o r’s 
p u r c h a s e  of p e t r o l e u m  and o t h e r  p r o d u c t s  from  oil company.
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0 9 / 2 9 / 8 6  EPA (FUNO)

0 6 / 0 1 / 8 0  EPA (FUND)  
0 9 / 0 1 / 8 9  S TATE ( FUNO)  
0 1 / 0 1 / 8 5  S TA( E ( FUNO)

0 3 / 0 1 / 8 7  EPA (FUND)

1 0 / 0 1 / 8 0  EPA (FU*IO)  
0 9 / 1 8 / 8 9  S I A I E ( F U N O )

0 6 / 0 1 / 8 0  EPA ( FUNO)
0 0 / 2 1 / 8 9  0 8 / 2 7 / 8 9  EPA ( FUND)
0 8 / 2 1 / 8 9  0 9 / 2 7 / 8 9  EPA (FUND)



L E V E L :
SE L ECT  l u l l :  
s i i u u E t . c c :
E VE N TS :

tEA.lU_tJU.__ 

A M I 9 0 0 9 1)325 I

A K U 9 O O 9 0 3 I J 3

a k o o b  i  i r o o n .

AK0901 769115 7

AK 09 0 I 7 7011 19

AK D9 01 76'7'/61

AK 0 9 8 1 7 6 9  72 2

AK099 t 7 6 9 9 0 <i

STATE  AK

S T A T E ,  S i l t  NAHl 
ALL

S 11b NAHL 
S I R C L  1 
c m
L JU t/il.CUUL. A tiU.il AUL.

U . S .  Cl*A SUPtRFUNO PHOg KAH 

90 C t  H C L 1 S “ 0 

L t S T - U :  S U L / C V E N 1  L I S T I N G

STATE  / I P  
_tUU[i_U15i»____

N FA .  I I PR I UE
LLAG. Utlll EK E tU -IIE t.

ACTUAL 
START 

-QAIE______

PAGE :  /
HUN OATES O 2 / O I / U 0  
RUN I I H E :  1 0 : 5 0 : 9 7

V E RS IO N:  1

ACTUAL
CUHPL CURRENT
UAIt  £K£tiI_LtAQ_

ALASKA RAILROAD - 
UCEAN UULK RU ,  b 
ANCHOR Aipb 
0 / 0  ANCHORAGE

AHCHURAGE YAKO 
S I  Of

AK 99501

00 OSI
PA I
Sll

0 6 / 0 1 / 0 0  
0 9 / 0 7 / 8 5  0 9 / 2  7/B5
1 2 / 1 6 / 8 5  1 2 / 3 0 / 8 5

EPA ( FUNO)
S T AT E ( F  UNO) 
EPA ( FUNO)

ALASKA RAI LROAD -  FA 1HBANKS YARO 
P H I L L I P S  FLO RU C THURHUN RD 
b AIHHANKS AK 99201
09 0  FAIR i iANKS NORIM STAR

NF A 00 OSI
PAI
Sll

06/01/BO 
0 1 / 0 2 / 8 5  0 3 / 0 5 / 8 5
0 1 / 2 9 / 0 6  0 6 / 1 6 / 8 6

EPA (FUNO)  
S T A T E ( F UNU )  
EPA ( FUND)

ALASKA S I A I E  UF .  0U1CH MARIlUR A I R F I E L D  0 0  O S I  0 2 / 0 6 / 8 7  EPA ( FUNO)
DUTCH MARIlUR A I R F I E L D
DUTCH HARoUK AK 99692
0 1 0  A L ( UI  1 AN ISLANDS

ALASKA-I INR DI G LAKE  00  O S I  0 2 / 0 6 / 8 7  EPA (FUNO)
DIG L A K l
DIG LAKE  AK 9961)7
170 HA IANU SKA S U S I I N A

A L AS KA .  S I  UF -  Y A KU I A I  AHPI  0 0  OS I  0 2 / 0 8 / 8 7  EPA ( FUNO)
Y AKD 7 A I ARPI
Y A K U I A I  AK 99 689
2 ) 1  S k AGWAY-YAk UIAI -ANGDUN

A L AS K A ,  S I  UF- SUHMI !  A I K  NAV S H E  0 0  OS I  0 2 / 0 6 / 8 7  EPA (FUNO)
CANt WELL ,  5 HI  SUUIH
SUHHI I  AK 9 9729
290 YUKUN-KUYUKUK

A L A S K A , S I  UF TANANA A I R F I E L D  00  OSI  0 2 / 0 6 / 8 7  EPA (FUNO)
T ADANA ARP 7
TANANA AK 99777
290 YUKUN-Ki .YUKUK

Al a s k a , s i  u f «u d t - p f  g u l k a n a  a i r  n a v  s i t l  no u s i  0 2 / 0 6 / 8 7  e p a  ( f u n d )
GULKANA AHPI
GULKANA AK 995U6
261 VALUE E-LURDI IVA



u v r i :  
SELECTION: 

nut  f.C 1 I 
F v E N T S i

£ E A _ 1 U _ U U . _ _

AKOO 7 6 6  6 5  9 U 0 

A K D 0 2 1 3 1 750b 

AK D9 8 U5 9 55 I V  

A K 0 9 9 1 2 0 1262 

AK D980 ‘) 0 | 9 ) 0  

A K 0 9 B 0 7 2 5 702 

A K 0 9 8 0 9 7 5 9 J 2  

A K 0 98 I  76 172 7

ST A11 AK

S T A I L ,  S I I L  7,AML 
ALL

51 t L  NAHL 
STKLL  I 
C I T Y
L U U liU - L U U £ _ A H U _ tM H E _

U . S .  EPA SUPEHFUNU PRUGKAH 

* 9  C E R L L 1 S 99 

L I S T - 8 1  S I T E / E V E N T  L I S T I N G

STATC ‘ I • 
- C U b t - U l - 1 . ________

N r  a .  

ELAU-
1IPRULE
UU11 £X£U1_1KEL.

p a g e :  3
RUN D A TE :  0 2 / 0 1 / 0 8  
RUN I I M E :  1 8 : 5 0 : 5 7

V E RS I U N : 1

ACTUAL 
S TAR I

.QAIE______

ACTUAL 
COMPL 
QAIfc_______

CURRENT
£X£bl_LEAU-

ANCNURAGE C0HHUN1TY CULl . EGE 
2 53 3 PHUVIUENLE  DR I VE  
ANLMOHAGL AK 9950U
U20 ANLMOHAGL

Nf A U O OSI
PA I

0 3 / 2 8 / 8 6  OTHER 
1 2 / 1 0 / 8 7  1 2 / 2 2 / 0 7  EPA ( FUNO)

ANDY' S AUTO W R E C K  INF,
3 0 T M AVI  AND LA1HRUP 
F AIRDANKS
0 9 0  FA IRHANK S NUR1HSTAR

AK 99701

NFA 00 OSI
PA I

0 8 / 0 5 / 8 6  OTHER 
0 9 / 3 0 / 8  T 0 9 / 3 0 / 8  7 S I A I E ( F U N O )

AHCO PRUOHUE DAY S I  I E  
NORTH SLOPE 
PHUIlHHC bAY 
105 NORTH SLOPE

AK 99 750

UO OSI
PAI

0 6 / 0 1 / 8 0  EPA ( FUNO)  
0 1 / 0 2 / 8 5  0 2 / 0 6 / 8 5  S T A 7 E ( F U N 0 )

AhCU SANO UUNES L A N O F I L L  -  S I AG I NG AREA 
71 IN  R I S E  SEC 26
PHUUHUL MAY AK 99 750
I t l S  NURIH SLUPE

00 OS 1 
P A I  
111

0 7 / 0 1 / 8 1  EPA ( FUNO)  
0 1 / 0 2 / 8 5  0 2 / 2 1 / 0 5  S I A T E ( F U N O )
0 0 / 2 7 / 8 6  0 9 / 1 2 / 8 6  LPA (FUNO)

ARNESS PHUPF RI Y  
K 1 17 AI  SPUR HU.  HI  29 
NUHIH KF NR I 
122 K I N A I  PENINSULA

AK 99611

00 OSI
PAI

0 9 / 1 9 / 8 5  S I A  T E ( FUNO)
1 1 / 3 0 / 0 7  1 2 / 3 0 / 8 7

•II L L  S H A T S  L RUSS I AN LR SUHOI V I S IUNS 
WUHAN'S HAY CUMHUNIIY 
KHI I IAK  AK 99615
150 KUU1AK

00 OSI
P A I

0 1 / 0 1 / 8 3  EPA ( FUND)  
0 9 / 0 7 / 8 5  0 9 / 2 8 / 8 5  S I A T E ( F U N O )

I M N U l l . ' S  HIIAO O I L  I Ng F A C I L I T Y
IHIRULHRY KU -  END UP RU
CMUgI AK • AK 99567
U20 ANCHORAGE

00 OSI
PAT

0 5 / 0 1 / 0 5  EPA ( FUNO)
0 9 / 1 5 / 8 7  0 9 / 1 9 / 8 7  EPA ( FUND)

Ilf I I LF . S  AIRPORT 
2 0 0  0 n  Sw UF A I KP U R I  
H I ! T L I S
290  YUKUN-KUYUKUK

AK 99 726

NFA 00 OSI
P A I

0 9 / 0 5 / 8 5  OTHER 
1 0 / 2 3 / 8 7  1 1 / 1 2 / 8 7  EPA ( FUNO)



-V*v ‘

L t V E l l  
S I L K !  I UN! 
SEQUENCE! 
t  Vl .NI  S !

S1 A1L  AK

S I A I k t  S i l k  NAI l l  
ALL

U . S .  t l 'A  SUPEHFUHU PRUGRAH 

99 C E It C L 1 S <■» 

L I S I - U 1  S l I E / t V E N I  L I S T I N l .

LKA_IU_aUA__

S l i t  NAHL 
S 11* t  L 1
C 1 1 V STATE 1 1Pf.uutux-c.uut_Atiu_um____cuhu-qis I a. N L A .

ELAli.
UPROIE
UtUI E V tb I.lIE E ____

AKD90U665O95 D I G  HURRAH GULO HINE
T Ml NE OF I V ,  7 H I  E UL H l VEH 
SI ILUHUN AK 9 9 7 90
tau NUHE

U O OS!  
PA I 
S l l

AKD98176198A CAPE  S1HPSUN DEM S I A T I U N  
OAR HUM A K ,  SO H I  St  OF 
DARHUM AK 99773
1US Null Til S L UP t  UUKUUGM

00 USI

AKU9U1765717  CATHEDRAL l i LULF  ACS RE P EAT ER  
H I L T P U S I  IU7 AK HMV
FATRDANKS AK 99T01
0 9 0  FATRDANKS NUHI i lS I AK

00 USI

A K U 0 0 9 7 6 6 199 CHEVRON USA ALASKA REF
K E NAI  SPUR RD ,  HI  77 1/2
KENA1 AK 99611
177 K t N A l  PENINSULA

00 OSI
P A I

A K 090 09H 0773 C O A S I AL  D R I L L I N G  
3533  U-A SPUR IIMY 
SOLUUTNA
1 7 7  K c NAI  PENINSULA

AK 9 9 6 6 9

00 OSI
P A I

AKD07U7AA9A T CUHHCKCIAL  P R IN T I NG  CUMPANY 
70 0  N COSI IHAN ST
FA IRDANKS AK 99 701
0 7 0  F AI RBANKS  NURIH S I AR

NFA 00 OS 1 
PA I

AKDOO A 6 11 7 I 9 CRUMLEY ENVI  RlTNHl NT AL SERV
111 A HUY RU
ANCIIURAGE AK V 9 S 0 J
0 70 ANCIIURAGE

00 OSI
PAI

AKD90O9I I6U5S DE RA- K I I I I I AK  IKACK I NG STATION 
C APr  CHIN I AK 110, END 01 
K UDIAK  AK 9 9 6 1 S
ISO KUDIAK ISLANU

00 OSI

ACTUAL 
S I  ART 

-UAIE_____

0 9 / 0 7 / B A  
0 6 / 1 6 / 8 6

0 1 / 0 7 / 8 5

0 9 / 3 0 / 8 7

0 9 / 0 7 / 8 A

0 1 / 0 7 / 8 5

PAGE!  A
RUN D AT E :  0 7 / 0 1 / 8 8
RUN I l H k !  1 6 : 5 0 : A 7

VE RS ION:  1

ACTUAL
COHPL CURRENT
OAl£  £*£H1_LEAD_

1 0 / 0 1 / 8 0  EPA (FUNO)  
O9 /7 8 /0 A  ST AT E (F UND )  
0 8 / 1 5 / 8 6  EPA { FUNU)

0 8 / 7 9 / 8 5  OTHER

0 9 / 0 8 / 8 5  OTHER

O T / 0 1 / T 9  EPA (FUNO)  
0 7 / 1 3 / 8 5  STA T E( FUNO)

0 7 / 7 8 / 8 6  OTHER 
0 9 / 3 0 / 8  7 S T A T E ( F U N O )

0 6 / 0 1 / 0 0  EPA ( FUND)  
0 9 / 1 7 / 8 A  S T A T E ( F U NU )

0 9 / 0 1 / 8 0  EPA ( FUNO)
0 7 / 0 6 / 0 5  S TA T E ( F UNO)

0 7 / 1 8 / 8 6 OTHER



toBaaaeagtax

(OOOd) Vd3 
(ONOdldlVlS 

(OHOd) Vd3

98/41/00 Bp/9 I/BO 
40/07/60 48/10/60
06/10/60

1IS
IVd
ISOon

XV IS HIBON SXOVtlXlVd 060 
10166 XV SXIlV"BIV I

A V 00 7
isas nm ivdlDlNOH sxnvnbivdno94640B60xv

<00nd)31VlS 
(OHOd) Vd3

■>0/11/60
09/10/90

40/10/60IVd
ISO00VIII

HVIS 1*1 XPN SXOVOXlVd 060 
1011.6 XV SXNVOHlVd

Nvwusrn n 007 
B3NI0 SM3U A1IV0 SXNV*'HIVd1179610100XV

(OKOd)3IV1S 
(ONOd) Vd3

*>8/17/60
09/10/90

40/10/60IVd
ISO00

XVIS Him SXHVHBIV3 060 
10166 XV SXOVOMIVI

AV 0N7 H3MP1 
dWOO A1 I 3 SXHVUhlVd( 44464O06OXV

(ONOd) Vd 3 
(0N0d)3lVlS

1B/S0/I0
48/70/90

10/40/10IVd
ISO00

XOXOAOX-NOXOA 06? 
14166 XV VOIHnmNIW 3XV1

IdXV VHIHniONIM X 3 IV dWVX 
idBV VNIH0M3NIH 3XV1-VVd7100640690 XV

«3H10 19/81/fOISO00

VX1IS 077
4f066 XV VX1IS

III1S 99X039 XV3N 17*97*77* I? 3.1S 
31 IS *>0103100 1II0M3S ABV IN 3H 113■>19 991 I P60XV

(ound)3ivis 
(ONOd) Vd3

*>9/e7/60
08/10/90

40/10/60IVd
ISO00

SXNVflXIVd 060 
10166 XV SXNVOblVd

IS VHOMOV 476 
SXNVOBlVd dO SB3A0H M1XV?9179 0664OOXV

(ONOd)31V|S 
(ONOd) Vd3 

{ONOd)31V|S 
(Ohftd) Vd3

08/10/11
09/10/11
S0/9O/7O
0B/I0/01

00/10/11 
09/10/1 1 
SB/70/10

7 I S 
IIS 
I Vd 
ISO00

xnnnx o*>i
74166 XV 30(|1710X

ONOOHO X30IM - A 111 3HI1U3 
dHOO 13fld 13S3IO49 446 400 60XV

X3H10 90/01/10ISO00

41966 XV
00V1SI XVIOOX 041 

XV100X 
XVINim 3dVl

aavm nnn-vMdo061906OU6QXV

"OV3TTR1T3
1N3KB09

—3T?n
IdHOl

lvnnv

iIN0ISH3A

14:04 s 01 
00/10/70 
4

: 3W11 NOB 
S31V0 NnB 
I 3*>Vd

—3i?n_
1BVIS

ivnnv

-33XI-ID3A3 TTfin
mix.in

■*1033 
•v III

-•TSTtrinfrr 
dI 7 31V IS

"3BVFrnnir3onviTNntn
mi 

131X1S 
3WVII 31IS

OllllSri IN3A3/3IIS IB-ISl 1 

99 S I 1 3 B 3 3 66

hvxooxiI nnnd«3dns vd3 *s*n

11V
3I.VN 31IS * 3 IV IS

XV

■»nr3-OT-V33

IS I’ll A 3
mmmus 
innuidiis 

31VJ5 I13A31

_____________________________________________________________________________________________________________________________________________



L E V E L :
S t L t C  I I UM:
SE t lUE NC l :
E V E N TS :

i.EA_XU_UU»_.

A K 0 0 9 5 7 7 1 2 J 5

AK00099 7 7969

AKU9806b9r.82

AK09806 79 7 SI

A K U 0 0 9 Z T 6 6 I 9

A K 0 9 B 0 6 b ‘)U' ib

AKC' -.Itr

AKD9P 1 /'• 72 10

S I A I E  AK. U . S .  LP A Sl IPEHFUNO PKUGRAM

S I A I C  t S I  lb UAMt «0 C E H C L  I S
ALL

L I S I - I M  S l t E / c V E N I  L I  ST INU

S I T E  NAHE 
S I R E E T
C I T Y  STATE Z I P  U F A .  I IPHtiLE
LUUtm_LUUt_AUO_liAtlt._____ LLiUG_lU5l*  tLAU. U1U1 £*EUI_lIEfc.

f  AI  KoANKS WDM I I I  STAR HORUUGH SLF  00  OSI
i  CUSHMAN S I  EXTENSM PAI
-AIRI IANKS AK 9 9 T07  S l l
090  F A I R  It ATIKS NORTH STAR

F AIkUANK S  SANO I  GRAVEL INC 0 0  OSI
H ICHAKOSII ' I  IIWV f HI  Z5 PAI
F AI KoANK S  AK 99701  S l l
09 0  FAIK UANKS  NORTH STAR

F I N  CR EE K F U E L  OUHP 0 0  OSI
I 2H R I V E  SEC 9 PAI
J U N I P E R  CR AK 9 9 1 00  S l l
1U5 NDRI t l  SLUPC

FUR I  YUKON C I T Y  OUHP 00  OSI
IDRT  YUKUN P A I
I U R T  YUKON AK 9 9 79 0
Z9U YUKUN KUYUKUK *

F R U N T I E K  I ANN I NO 00  OSI
KLA I T HU C JUI INS RO P A I
ANCIIURAGL AK 99 502  S l l
020 ANCHORAGE

IN I C R N A!  I IHIAL AIRPORT HUAI) I. DEL 00  OSI
H IN1L  AHPI  KU L H I NNE S UI A III) PA I
ANCHORAGE AK 99502  S l l
020  ANCHORAGE

IRON 5 0 0 0 1 VI  SHIN ULO OUHP S H E  00  OSI
A I i H.LHAY AHEA PAI
SOL0 0 1NA AK 99611
IZZ KLNAl  PENINSULA

JUALAPA TUNNEL 00  OSI
HAS 1N RU C CUI ' f  PARK
JUNEAU AK 99110 1
I I C  JUNCAU

p a g e :  6
KUN U A I E :  0 2 / 0 1 / 8 8  
RUN T I M E :  1 6 : 5 0 : 9 7

ACIUAL
STARI

-UAIt_____

0 9 / 0 7 / 8 9
0 9 / 0 1 / 8 0

0 9 / 0 7 / 8 9
0 6 / 0 1 / 8 0

O Z / 0 9 / 8 I  
0 7 / 0 1 / 8 1

0 1 / 0 Z / 8 5

0 9 / 0 7 / 8 9
0 9 / Z 9 / 8 6

0 9 / 0 7 / 8 9
0 7 / 0 1 / 8 0

0 9 / 1 7 / 8 7

VE RS I ON :  I

AC IUAL
COMPL CURRENT
QAIE  ETEMLLEAU.

0 8 / 0 1 / 8 0  EPA 1FUNO) 
0 9 / Z 5 / 8 9  ST AT E( FU NO)  
0 9 / 0 1 / 8 0  EPA ( FUNO)

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 9 / Z 8 / 8 9  S I A I E ( F U N O ) 
0 6 / 0 1 / 8 0  EPA ( FUNO)

0 1 / 0 1 / 8 1  EPA ( FUNO)
0 Z / 0 9 / 8 1  EPA ( FUNO)
0 T / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)
0 Z / 0 6 / 8 5  S I A  T E ( F  UNO)

0 7 / 0 1 / 8 0  EPA ( FUNO)  
0 9 / Z 6 / 8 9  ST AT E( FU NO)  
0 9 / 2 9 / 8 6  EPA ( FUNO)

0 6 / 0 1 / 8 0  EPA ( FUNO)
0 9 / 2 8 / 8 9  S I A T  E ( F U N O )
0 7 / 0 1 / 8 0  EPA ( FUNO)

0 6 / 1 6 / 8 6  OTHER 
0 9 / 1 8 / 8 1  EPA (FUNO)

0 9 / 1 5 / 8 ? OTHER



L E V E L :  ST AI O  «K U . S .  CPA SUPLRFI INO PROGRAM
SI  L f  C 11 UN:
SEQUENCE :  S l A l f c .  S U L  NAMl 00 c t  K C L I S *»«
I V t N F S :  ALL

L I S I - n :  S U E / E V E N !  L I S T I N G

S l t t  NAME 
S7RCLT
C I I Y  S I A I L  2 I P  NT A .  UPRt lLE

L E A _ l Q . t i U » _ .  C i lU l l I X  . LUUL_AULI_t lAML U U t l & . U i S U   fcLAU_ U t i l l  I X L t i l . I X E t .

AK098059556M

A K U 9 8 9 6 b 5 9 2 5

A K 0 9 8 0 6 6 5 : 1 6 6

a m  >ni 76 7 i )2 j

AKono9j8jnd

AKU9BI  76228 9

AK 0 99 I  7b2 S ' , !

A K 0 Q 0 9 2 5 2 2 30

JUNEAU LOT L 
I . L AC1 LR  Mh Y ,  MI 5 . 5  
JUNEAU 
110 JUNEAU

on

AK 99001

K l NAI  L O f L  
KLUUUI i l  AV 
KLNAI
122 K t N A l  PENINSULA

00

AK 99611

K F N A I .  EV D r .  ULU C I I Y  OUMP 
KL NA I  SPUR KU
K t N A l  AK 99611
122 KtNAl  PENINSULA

00

k l a h u c k  t r a i l u h  c u u r i

K L A hi JCK-MULL is HUAU
KLAHUCK AK 9 9925
z o i  P r i n c e  h a l i s  k e i c n i k a n

oo

L I J U l l )  A I K  INC
6 S I 0  AMC I  1C SPUR RUAU
ANCHURAuL
0 / 0  ANCMUKAGL

00

AK 99501

LUNG ISLANU
KI I OIAK I S C . *  U Ml E UP 
KUU1AK
150 KUUIAK ISLAND

00

AK 9 9615

i u i  i .  u.ss m s  AK
I P A L I  L .  U . S S  2 16/ 
GKAVINA ISLANt  
I JU KL IC I I I KAN o A l E R A Y

NE A 00

AK 99901

L OU I S I A N A  PAL I I  1C -  K E T CH IK AN  U I V  
N TUNt.ASS MwY t Ml 1 . 5  
Kt  ICM I KAN AK 999UI
I 3 J  Kt I L UI KAN

00

OSI
PA I

OSI
P A I

U S I
PAS
Sll

OS I

OSI
P A I

Sll

USI
PA I

05 I 
PAI

U S I  
P A I  
SI 1

PAGE :  7
RUN U A T t :  O Z / Q l / 8 8  
HUN T I ME :  1 8 : 5 0 : 5 7

ACTUAL
ST AR I
-DAlt___

0 9 / 0 7 / 8 5

01/02/85

0 1 / 0 2 / 8 5
0 8 / 0 1 / 8 0

0 1 / 0 2 / 8 5
0 8 / 0 1 / 8 0

0 6 / 3 0 / 8 7

0 0 / 3 0 / 8 7

VE RS ION:  1

ACIUAL
CUMPL CURRENT

—  D A I E   E V £ t l I _ L t A Q -

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 9 / 2 7 / 0 5  STATE  (FUND)

0 8 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 0 6 / 8 5  S TATE ( FUND)

1 1 / 0 1 / 7 9  EPA (FUNO)  
0 2 / 1 5 / 8 5  ST ATE ( FUNO)  
0 8 / 0 1 / 8 0  EPA (FUNO)

0 1 / 2 1 / 8 7  OTHER

0 6 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 0 6 / 8 5  S TATE /  UNO) 
0 8 / 0 1 / 8 0  EPA ( FUND)

0 8 / 0 1 / 8 5  UIHER 
0 6 / 3 0 / 8 7  EPA (FUNO)

0 5 / 1 2 / 8 6  OIHER 
0 9 / 3 0 / 8 7  ST AT E( F UND)

0 6 / 0 1 / 8 0  EPA ( FUNO)
0 8 / 2 1 / 8 5  0 9 / 2 7 / 8 5  EPA ( FUNO)
0 8 / 2 1 / 8 *  0 9 / 2  / / 65  EPA (FUND)



I E  V f ' : S I A I E  AK
S F L t L l  I t i t l*
1 (»0UfcNCf- « 51 A l t  , S I  I k  NAML
EVENTSJ  ALL

S I T l  NAME 
S I D L E !
C I I Y
CUUtilT-LUUl ANL)_NAt'l-

U . S .  LI*A SUI’ E KFUNO PHUCKAM 

* 0  C E R C L I S « •  

L I S T - B :  S I I E / E V E N !  L I S I I N G

LLA-lU-tiUi__
S I A I E  / I I *  

-LUUCi_U15I*____
HI-A.  
E L A G .

DPRI I LE
UtUl tXEH l-IXEt.

A K 0 9 8 0 6 6 A 9 8 1 M L H E N I E K P R I S L S  
WYOMING UK 
AML MUD A l i l  

020 ANCHORAGE
AK 9 9 50 3

00 051
PA I

AK098066A 791 MANNINu P I  DARREL  OUHP 
I9N R3AL S I C  21 
DARTER ISLAND
i u s  no r  i ii s l o p e

AK 9 9T 90

00 OSI
PAt

A K 0 9 0 1 766009 HARENCI I  I N C .
K l A T t  RU t IURNAGAIN S I  I N I  
ANCHORAGE AK 99502
020 ANCHORAGE

NEA 00 OSI
P A I

AK D98 1761080 HCCALL  P H O P E R i r  
Ot'TIIANY AND I DON I AGE 
I AI  RI IANKS
09 0  NORTH STAR IIORUUGH

AK 99701

00 OS 1

AKD90O93I1158 MCPEAK SALVAGE TARO
llAUGEH AND OLD RICHARDSON HAY 
FAIHHANKS AK 99701
0 ) 0  FA IRBANKS  NOR Tl lS IAR

00 OSI
PAI

AK0980A9550A M E RR I L L  F I F L U  SAN11ARY LDFL  
I 5 I H  C Dl DARK HO.
ANCIIURAGE AK 97502
0 2 0  ANCHORAGE

00 OSI
PA I
S ll

AK 0 IO33867AA H I L L I K  SALVAGE 
I 5 85 30111 S!
FA I RBA NK S
09U l; A I R RANKS NORTHS I AR

AK 9 9 ) 0 1

NFA 00 OS 1 
P A I

AKD90OA95592 MUKLUK OIIMP 
PHUOllUt DAY 
MIIKLUK
105 NORTH SLOPE

AK 99 7 AO

00 O S I
PAI
Sll

B S - H a W W  J. M  A 5 5 g 5 5 m B g Am*WGVlILWW*<6 Aw.1.'1 C T

PA GE :  B
RUN O A l b l  0 2 / 0 1 / 8 8  
RUN T I M E :  1 8 : 5 0 : A 7

ACTUAL 
START 

-QAIE_____

0 9 / 0 7 / 8 A

0 8 / 2 1 / 8 A

2 / 2 A / 8 6

0 9 / 3 0 / 8 7

0 8 / 2 I / 8 A
0 8 / 2 1 / 8 A

0 9 / 3 0 / 8 7

V L RS I ON I  1

AC IUAL
CUNPL CURRENT

— QAIE  EVE.H1-I.EAQ_

0 7 / 0 1 / 8 0  EPA (FUNDI  
0 9 / 2 8 / UA S I A I E I r U N O )

0 7 / 0 1 / 8 1  EPA (FUND)
0 9 / 2  7/BA EPA (FUNO)

0 1 / 1 7 / 8 6  EPA ( FUNO)
0 1 / 2 3 / 8 7  EPA (FUND)

1 0 / 2 8 / 8 6  S 7A T E ( F U N O )

0 8 / 0 5 / 8 6  ST AT E( F UNO)  
0 9 / 3 0 / 0 7  ST AT E( F UNO)

0 7 / 0 1 / 8 0  EPA ( FUND)
0 1 / 0 2 / 0 5  EPA ( FUNO)
0 1 / 0 2 / 0 5  EPA ( FUNO)

0 0 / 0 5 / 0 6  STATE  ( FUNO)  
0 9 / 3 0 / d 7  S T AT E( FU NO)

O A / 0 1 / 8 0  EPA (FUNO)  
0 1 / 0 2 / 8 5  0 2 / 1 3 / 8 5  S T A I E ( F U N O )
0 7 / 0 1 / 0 1  0 7 / 0 1 / 8 1  EPA (FUNO)



11 VI L : S I A I E  AK
, S I L I . C T I UN t
’ S K l U E N C t l  S I  AT t « S l i t  NAHL 

E V E NT S :  ALL

U . S .  EPA SUPtHPUNO PRUbRAM 

C P R C L I S «o 

L I S I - U I  S I l L / t V L N I  L I S 1 1  NO

LtA.XO.tlU*-.

S I T L  NAHL 
STREET
L l I V  S I A I f c  / I I *  N I A .  UPHI ILE
CUUUII_LUUL_AUU.U4Bt_____ CUUta-OlSI.  tLAU- UQ1I LVEUJ-IIUL.

AKU06 3 M S / 21 HUKLUK FHE I (.111 L I N E S  
PHUDIlUC UAY 
HUKLUK
IU5 NI IKIM SLOPE

AK 99 750

00 OSI
P A I

AK0901 76M5<J N A l l K U OR E  I AC I L I TV 
NAMKU I IARI I I JR
SKAGWAY AK 991150
2 31 SKAGWAY-YAKUIAI -ANGOUM

00 OSI

AK D98 066 56 92  NllML UARRLL  DUMP
L E E ’ S LAMP-NOML SOLOMON RO
NOHE AK 99 762
100 NOME

00 OSI
P A I
S l l

AK D98U722550 NUME.  CY O P .  DUMP 
3 H I  N OP NOHE 
NUHfc
100 NOME

AK 9 9 7 h i

NFA 00 OS I  
P A I  
Sll

AKOOOOIISOTOI NORTH POLE R E P I N I N G  
. 1 5  K I L I IAHUSON MWY
NORIM POLL AK 99 705
090 PA IR I IANKS  NURTI I  S I AK

00 OSI
P A I
S l l

AK U 9 S 1762 165 NORTH R I V E R  WHITE A L I C E  S U E  
II Ml  I t; IIP U N A L A K L L t l  
UNALAKL L E I  AK 99505
ll l ' J NOHI

00 OSI

AKU9806657  35 NOR IM SLOPE UOKOOGH L O U
I I I H  I I I 5 E  S C C 2 I
PRUUI IOt  HAY AK 99  750
105 NOR I I I  SLOPL

00 OSI
P A I

AK098 1762107  NOIUHWAY ACS KAIMO RELAY 
7OK J U N L 1 ION .  50 Ml E UP 
NURTHWAY AK 99765
1 50 SOU! HE AST PAIRI IANKS

00 OSI

ACIUAL 
START 

-QAIE_____

0 1 / 0 2 / 8 5

0 9 / 0 7 / 0 5
0 6 / 1 6 / 8 6

0 9 / 0 7 / 8 5
0 6 / 1 6 / 8 6

0 9 / 0 7 / 8 5
0 8 / 0 1 / 8 0

0 1 / 0 2 / 8 5

PAOel  9
RUN O A I E l  0 2 / 0 1 / 8 8  
RUN TI  HE J 111:50157

V ERS ION:  I

ACTUAL
COMPL CURRENT

— QAIE  EKENI-UAQ-

0 9 / 0 1 / 8 0  EPA ( FUND)  
0 2 / 1 5 / 8 5  STATE ! FUNO)

0 3 / 0 1 / 8 1  EPA | FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)  
0 9 / 2 8 / 8 5  S I A I E ( F U N O )  
0 8 / 1 5 / 8 6  EPA (FUNO)

0 8 / 0 1 / 8 1  EPA (FUNO)  
0 9 / 2 8 / 8 5  S I A I E ( F U N D )  
0 9 / 1 9 / 8 6  EPA ( FUNO)

1 1 / 0 1 / 7 9  EPA ( FUNO)  
0 9 / 2 8 / 8 5  S T A I E ( F U N O )  
0 8 / 0 1 / 8 0  EPA ( FUNO)

0 9 / 0 9 / 8 5  0 (HER

0 7 / 0 1 / 8 1  EPA ( FUNO)  
0 2 / 1 5 / 8 5  ST AT E( FU NO)

0 9 / 0 9 / 8 5 EPA ( FUND)



u v r u
S t L E C K U N I  
SEQUENCE I 
f V t N I S l

EtA_iU .UU*..

AK09 009  792 15 

AKU9>"’ 665635  

AK09 006 3927 2 

AK 09009  7 5106 

AKUU6955 92 76 

AK0980 5 9 5618 

AK U0 972567S9  

A K001 I I 552969

S I  A I L  AK

S l A l L t  S I R  Nf IE 
ALL

S I R  NAME 
S I RLE  I 
C I I Y
CUUUII_CUUt_AtiU..UAUt_

U . S .  CPA S U P t R F .  NJ  PROGRAM 

09 C fc H C L I S 00 

L I S I - 8 :  S I  I I / E V E N  I L l S t l N G

SI  ATE 2 I P 
.LUtJU-Um*.

'*• A .
EL.AU.

OPMIILE
Utlll EXENI.lXtE-

UHL GUN M7N
I IIP UF UHLSMN MIN
MUMER
290 YUKUM-KUYUKUK

AK 99602

00 US I 
PAI

1JLU CR EUSUI E  PLANI  
Mil I 1 11 FK 
Art I I I I !  R
261 VAL0E2-CURUUVA

AK 99693

00 OSI
PA I
S ll

PAC I F I C  A IRHI J I  IVfc CURP.  
HcRR I L L  F R L O  
ANC MURAGE 
02 0  ANCHORAGE

AK 99501

00 DS1
PAI

PCK^FKVFRAHCL MI LL  
I IASIN HUAO.  INI)  UF 
JUNEAt f  
110 JUNEAU

AK 99001

00 OSI
P A I

PRESCU7 7 EUUIPMEN1 COMPANY 
567 M. CM1HPERGI  ELM.  POll  658
ANCMURAGC 
0 2 0  ANCHORAGE

AK 99 510

00 OSI
PA I

RLO O c V R  MINE WASTE PUNOS 
KUSKOKKIM R I V I R  
ULIHfcL 
05 0  III I l I L L

AK 99502

00 OSI
PAI

R I O SAMM C ONSI  HOC I  1ON 
296 1 R I  V I  RS I  01 OR 
JUNEAU 
110 JUNtAU

AK 99001

NFA 00 US \ 
P A I

ROGIRS L HAULER 
1 301 L 65 HI  AV 
ANCHURAGl 
020  ANCHORAGE

INC

AK 99 510

00 0 S I 
P A I

liMt«m» HUI IIIMMMIII I II I — .......... .

"M - ' ■

ACTUAL 
S I AR7  

.QAIE_____

0 9 / 1 5 / 8 7

0 1 / 0 2 / 8 5
0 9 / 3 0 / 8 6

0 9 / 0 7 / 8 5

1 2 / 2 6 / 8 5

I 1 / 2 3 / 8 7

0 1 / 0 2 / 8 5

I 2 / 2 9 / B 7

0 9 / 0 7 / 8 5

• ■ ■

PAGE 7 
RUN DATE :  
RUN I I M E t

10
0 2 / 0 1 / 8 8
1 8 : 5 0 : 5 7

VERS ION: I

ACIUAL 
CUMPL 
CIAIE___

CURRENT
EXEQL.L.EAQ.

0 2 / 0 1 / 8 5
0 9 / 1 9 / 8 7

EPA ( FUND)  
EPA ( FUNO)

0 5 / 0 1 / 8 1  EPA (FUNO)  
0 2 / 0 6 / 8 5  ST AT E( F UNO)  
0 9 / 3 0 / 8 6  EPA (FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)  
0 9 / 2 8 / 8 5  S T A I E ( F U N D )

0 5 / 0 1 / 8 5  EPA (FUNO)  
0 1 / 1 8 / 8 5  S 1A I E  < FUND)

0 3 / 1 3 / 8 5  
1 2 / 0 8 / 8 7

EPA (FUNO)  
EPA (FUNO)

0 7 / 0 1 / 7 9
0 2 / 1 5 / 8 5

EPA (FUNO)
S 1 AT E ( F U N D )

0 5 / 1 6 / 8 5
1 2 / 3 0 / 8 1

STATE ( FUNO)  
S I  AT E ( FUNO)

0 8 / 0 1 / 8 0
0 9 / 2 8 / 8 5

EPA R U N D )  
ST AT E( F UNO)



L i  VI  L i 
SE L ECT  ION:  
‘SEQUENCE:  
E VE NT S :

LKA.XQ.HD*..

AK 0 98 0 6 6 5 1 52  

AK098 1 766256 

AKD90O9 76203 

A K 09 B066 667 6  

A K 0 9 B I 765896 

AK09B I  7 7 0 0 B9 

AK 0 9 BOn 7B 7 d 7 

A K 0 9 8 I 7 6 7 1 .  I

S 7 AI  L AK U . S .  L-I'A SUPERFUNO PKOI i R AM

S I A I E ,  S . i r  NAHl- 90 c t K C L I S 0 0
A L L

L I S t - I M  SI  I h / EV E f l T  L I S T I N b

S 11 F NAHt 
S T R t t T
C U T  S I A  t E 2 1P M7A.  UPHULE
LUUUII_C.UUE_AliU_UAt3t_CUUli_U15I»  tLA!i_ UtUI m HI_lXi.'fc.

SAbUON A I R S T R I P  OUHP 00  OSI
I 1 SO R l 6 E  S t U i I I  PAI
SAbWUN AK 9 9 7 23  S l l
106 NORTH S L U M

S I I K A t  C I »Y U F ,  LOFL  00  OSI
S t C  2 B NE AK KASHEVAKOFF
S I T K A  AK 99036
220 S I I K A

SULUU1NA L A N D F I L L  00  OSI
S T F I I L l N b  MWV, HI  9 0 . 6  PA I
SULOUTNA AK 99669
122 K I N A '  Pfc'NNINSULA

SUUTl I  MAR 1C H ISLAND HAHKEL OUHP 00  OSI
T9N ,  H 3 3 - S t C 26 PAI
MAR 1ER ISLAND AK 99 790
1115 HuhTM S L UP t  * 9 1

S T .  LAWKf l iCE  ISLAND 00  OSI
S I .  LAwHLNCE ISLAND PAI
0AH1ILLL AK 9 9763
1110 NOME

S T .  LAWRENCE I S L  ANO-C All Oil I l f  ACM S i l l  0 0  OSI
C AR I . U  l i t  ALI I  P A I
NORTH I A S I  CAPE AK 99762
100 NUHE

s t a n d a r d  s it 'd  t h l i a l :  ou  o s i
260D RAI LROAD AV
ANCl lURAbt AK 99501
•)20 ANCHOKAbE

STEAOHAN F I f L U  00  OSI
LOT 19 ULOCK 65
NUHE AK 99 762
100 NOHE

• • 7,r • I ' ,y'r': r-y-:'

P A C E :  11
RUN O A I E :  0 2 / 0 1 / 8 0
RUN 11 HE :  1 0 : 5 0 : 6 7

V E RS IO N:  I

ACTUAL ACIUAL
START COHPL CURRENT

-UAIE QAIE  EUQLLEAQ.

0 1 / 0 1 / 0 1  EPA ( FUNO)
0 1 / 0 2 / 8 5  0 2 / 1 5 / 8 5  S I A  T E ( FUND)
0 9 / 3 0 / 8 6  0 9 / 3 0 / 8 6  EPA ( FUNO)

0 3 / 1 0 / 8 7  OTHER

0 8 / 2 6 / 8 6  EPA (FUND)
0 1 / 1 6 / 8 6  0 9 / 1 1 / 0 6  EPA (FUNO)

0 7 / 0 1 / 8 1  EPA ( FUNO)
0 8 / 2 1 / 8 6  0 9 / 2 7 / 8 6  EPA (FUND)

0 7 / 0 5 / 8 5  EPA ( FUNO)
0 8 / 2 9 / 8 6  1 2 / 2 6 / 8 6  EPA ( FUND)

0 8 / 0 1 / 8 5  EPA (FUNO)
0 8 / 2 9 / 8 6  12/2  6 / 8 6  EPA ( FUND)

1 0 / 2 8 / 8 5  S T A T E ( F U N O )

1 0 / 2 7 / 8 6 OTHER



L E V E L :
SE L ECT  ION:  

' SE O UE N Ct :  
EV E NTS :

a k u 9 8 u 7 2 2 i 7 7  

AKOO5R1.79602 

AKU90I  767320 

AK D05533U65I  

A K 098 I  76 7 I d 7 

A KO98O9002 I 6  

AK 09 d 0 9 J0 7  'M 

A K O c m f T o m

STATE  AK U . S .  EPA SUPERFUNU PROGRAM

S T AT E*  S I T E  NAHl 00 C C R C L I S 00
ALL

L I S T - t f l  S I ' E / l V t N I  L I S T I N G

S i l t  NAME 
S I R E L T
C I I Y  S I A I k  1 1P 7IPA.  ( I PRU L l
C.UUUXI_UlUt.AUU_tlAUt_____ CUUU-UXSX.  tLA(«- UUXI tX E til.IX E t.

S T E R L I N G  S P E L I A L  WASTE D I SPO SA L  S i l l  NFA UO US I
I . 5 Ml NE UP S I L R L I N G  HMY PAI
S I T R L I N G  AK 99672  S I  I
1/2 KcNA I PENINSULA

T l SURU ALASKA P L I H U L I U M CO 00  OSI
Kt NAI SPUR RU* HI  22 RA1
K l N A I  AK 9 9 0 1 I
122 K l N A I  P l NIUSULA

I MANE MINE OUHP 00  OSI
INANE ROAD PA I
JONcAIJ AK 99001
110 JUNIAI I

I HE L E I I I R  SHOP NFA 00  OSI
1ST S T K l S b  H I G H W A Y  P A I
F A IH RANKS AK 99701
090 FA IRI tANKS NUR Th  S l A R

I H l A U W l l l .  H INE S  0 0  OSI
G A S I I N E A U  CHANNEL.  NE 5101
DUUGLAS i.e. 99001
110 JUNEAU

U . S .  S H E L I I N G *  PU L P I NG  L H I K I NG  00  OSI
AIIJ AC I NI  10 I L L I N O I S  S I .  PAI
1 A I Rl lANK S AK 99701
09 0  FAIHUANKS NOR INS U R

UNION O I L  G R A v I L  P I T  Nl A 00 OSI
Gl IAVrL  I ' l l  RU* N UP W PUPPY LN PAI
SUL DU INA AK 99 61 L
I U  K l N A I  PLNNINSULA

UNION O I L  UF LA -  K l N A I  PLANT 00  USI
K l NAI SPUR RUAI l* HI  22 PA I
NUR'H K t NA l  AK 99611
1/2 KENA1 P t N I NSUL A

P AGE :  
RUN OATE :  
RUN T I ME :

V ERS IO N:

12
02/01/00 
10:50:97

I

ACTUAL ACTUAL
START COHPL CURRENT

- Q A I E  Q A I E   t X L U l _ L E A Q

0 1 / 0 5 / 0 7

0 1 / 0 2 / 0 5

1U / 2 6 / 0  7

0 9 / 0  7/05

0 9 / 3 0 / 8 7

0 9 / 3 0 / 0 7

0 1 / 0 2 / 8 5

1 1 / 0 1 / 7 9  
1 1 / 0 1 / 7 9  
0 9 / 3 0 / d 7

0 6 / 0 1 / 0 1  
02/2 1 /1.

0 6 / 1 9 / 8 5
1 1 / 1 2 / 0 7

0 9 / 0 1 / 0 0  
0 9 / 1 7 / 8 5

0 3 / 0 1 / 8 7

0 0 / 0 5 / 8 6
0 9 / 3 0 / 8 7

1 1 / 0 1 / 8 5
0 9 / 3 0 / 8 7

1 1 / 0 1 / 7 9
0 2 / 2 1 / 8 5

EPA ( FUND)  
OTHER
EPA I F U l  0 )

EPA I FUNO)  
ST AT E( FU NO)

EPA ( FUNO)  
EPA ( FUNO)

EPA (FUNO)
S I  AT E (FUNO)

S T A T E (FUNO )

S T A T E ( F U N O ) 
S IA T E (  FUNO)

OTHER
ST AT E( FU NO)

EPA ( FUNO)  
S T . W F ( F U N U )



i t v e n  
s l l l c i umi
St-UUENCE!
EVENTS !

EE4_1Q_UU»..

AKUO50679567 

AK057OO2O6r j  

AK557OO20619 

AK957OO/0622 

AK057UO2062 )  

AK 657 272 66 20  

AK1572 7 2 R 6J I  

AK05 72 7 266 32

ST AT E  A."

S T A T E ,  S I / E  NAHE 
ALL

S I T E  NAHL 
S TITLE I 
CUV
LUUUIX-CUUt.-AUU.UAML.

U . S .  CPA SUPEHFUNU PROGRAM 

«■* C L H C L  I  2 09

L I S 1 - U 1  S I I E / L V E N I  L I S T I N G

STATE  T I P  
_£UH&_UIS1«_______

N F A .  ( IPKhLE
LL4U- U7J1I £ Y E tJ l_ IIE E -

ACTUAL 
S I  APT
-U*I£___

PAGE!  13
RUN DATE !  0 2 / 0 1 / 6 8  
RUN T THE ! 1 8 ! 5 0 ! 5 7

V E R S I U N :  1

ACTUAL
CUMPL CURRENT
QAIE  £Y£NI_L£&Q_

U N I V F R S l I V  UF ALASKA 
TANANA UR 
fAIHUANKS
09U FATRDANKS NUR TIT STAR

AK 9 9 T 0 I

OU USI
PAT

0 6 / 0 1 / 0 0  EPA ( FUNO)  
0 1 / 0 2 / 0 5  0 2 / 2 1 / 0 5  STAT E( F UNU)

USAP -  ANIAK AFM LUFL  
HE At) SHANK KUSKUKH 1H R I V/SLOt i H 
ANIAK AK 99 557
05 0  O l I l l i L

00 OSt 0 6 / 0 1 / 0 1  EPA ( FUND)

USAF -  DEAR CREEK AES L UF L  
YUKUN R I V E R  (IN N SMURE 
TANANA AK 99717
i 90 YUKUN-KUYUKUK

00 U SI 0 5 / 2 7 / 6 1  EPA (FUNO)

USAF -  DE I H F L  AFS L Of L  
AIRPORT -  W LNU UF HA IN RUAU 
111 TOIL  AK 9 9 5 59
05 0  DC I / I l l

00 OSI 0 6 / 0 1 / 0 1  EPA ( FUNO)

USAF -  DIO HUUNTAIN AFS L UF L  
S SHORE I L I A H N A / S  S I UE  DIO HTN 
DI G HUUNTAIN AFS AK 99501
U 70 DI LL INGHAH

00 OS I 0 6 / 0 1 / 8 1  EPA (FUNO)

USAF -  CAHPION AFS LOFL  
YUKON AVI  -  6 HI  E UF C I I Y  
GALENA AK 99 75 I

YU YUKON-KOYUKUK

00 OSI 0 6 / 0 1 / 8 1  EPA ( FUND)

USAF -  CAPE L IS I I I IRNE AFS LOFL  
5 U HI NE or  P I  HUPL
CAPE L I S I i URNE AFS AK 9 9 76 6
IDS NORTH SLOPE

00 OSI 0 6 / 0 1 / 8 1  EPA ( FUNO)

USAF -  CAPE NEhCNHAM ai  s l o t l  
KJSKOKWIH DAY
CAPE I i I .hFNIiAH AFS AK 99651
050 Ul I I I L L

00 OSI 0 6 / 0 1 / 0 1  EPA ( FUNU)



/
IE V E L I
S l L E C r i O N t
si:trh nce:
EVENTS:

lEA_IU_t/U*__ 

A K 9 S 72 7206 )3

AK557002U63I .

a m  5 to 1206  3?

AK 5S7002  BO I 0 

A K 9 57 0 02 0 6 97  

A K 6S T 00 2 0 T 1 6  

AK 35 7002116 7 7 

AK55 7 0 0 2 U 6 9 1

S I  A l l  AK U . S .  I I’ A SUPLHF UNO PRUURAH

M A T  I *  S i l t  NAME 0 ‘> C I  K C L 1 S 96
A l l

c l b l - M l  S l t F / C V t N I  L I S T I N G

S i l t  NAHl  
S I R E t  7
c I f V S I  A l t  1 1P N FA .  UPRDLE
LUUtHX.LUUt.AllU.tiAbt_____ LUUti.U15I«  LLAlj. U till tX£N I_IIE£ .

USAF -  C A P l  MUHANIOF AFS LOFL  ’  0 0  OS I
20  Ml N Ul I IUUI 'ER HAY
I I U i l P l R  OAV AK 9V60A
270 MAOL IIA HP I UN

USAF -  CAPE SAHCHIEF  APS LOFL  0 0  OSI
UNIMAK I S L A N D .  W CUASI
UNIMAK AK 996M5
0 1 0  A L L U I I A N  I S

USAF -  CL t  AR AFS LOFL  0 0  OSI
llWY 3 L Nt NANA RO PA I
ANOLRSON AK 99 70S
2 9 0  YUKI IN-KUYUKUK

USAF -  OFWLINF S H E  I IAR-HAIN NFA 00  OS I
UARICH I S L . i I / 2 HI  L UF Nt  SHh P A I
K A K I U V1 K  AK 9 9 75 7  S l l
H S  NOR l i t  SL l JPL

USAF -  0 1 WLI NF S H F  L I / - 2  NFA 00  OSI
K A S E 6 A L I K  L AGIJUN-CHUKCHI SLA PAI
P U l N I  LAY AK 9 9766
IMS NUM I I I  SLOPE

USAF -  OFHLINI :  S i l t  L I C - 3  NFA 00  OSI
KUK R I V F K  C CI IUKLMI SLA PAI
W A I NWR 16111 AK 99702
1US NUR I I I  SLUPC

USAF -  Ot WL INt  S I T E  PUH- I  NFA 00  OSI
P i l l  P U l N l f  E UF SHI  I I I  OAV PAI
L U N L t Y  AK 99999
10S NUR I I I  SLOP I

USAF -  l l t W L I N t  S H E  PUH-2 00  OSI
S I M P j IJN L AGUUN-I l  t AUI OR I DAY P A I
U L I K I l H  AK 99 S99
I bS NOR I I I  S L UP t

— — a— — — — a— —

PA GE :  I S
RUN OAIE  > 0 2 / 0 1 / 0 0
RUN I I H t :  I 8 : SU1A 7

ACTUAL
S I A R I

_UA1£___

0 9 / 1 5 / 8 7
0 7 / 0 1 / 8 1

0 9 / 1 5 / 8 7

0 9 / 1 5 / 8 7

0 9 / 1 5 / 8 7

V t R S l U N t  I

ACTUAL
CUMPL CURRENT
DAIE  £X£OI_L£AO_

O b / O l / B l  EPA ( FUNO)

0 6 / 0 1 / 0 1  EPA ( FUND)

0 5 / 0 1 / 8 1  EPA (FUNO)  
1 0 / 0 1 / 8 1  OTHER

0 7 / 0 1 / 8 1  EPA ( FUND)
0 9 / 1 5 / 8 7  EPA (FUNO)
0 7 / 0 1 / 8 1  EPA (FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)
0 9 / 1 5 / 8 7  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUND)
0 9 / 1 5 / 8 7  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)
0 9 / 1 5 / 8 7  EPA (FUNO)

0 6 / 01 / 81  
0 9 / 1 5 / 8 7  0 9 / 1 5 / 8 7

EPA (FUNO)  
EPA (FUNO)



U V t l l  S 1 A H  AK
S t L f C I K l N S  

’ SCUUCNCEl  S 1 AT I t  S I T E  NAME 
E V E N T S ’  ALL

i l l !  NAME 
SIIUL r 
L IT V
tUUtilX-LUUL-AIIU-UAUL-

U . S .  EPA SUPERFUNO PR'JGRAH 

MO C E H C L  I S 00 

L I S I - U I  SI  IT /LVENT L I S I I N I .

L£A-il)_t7Ux__
STATE  1 I C  
.LUWli.UiSl*____

MI A .  I IPMULE
LLAU_ UIUI tyLN I.iX EL .

AK2570P2U652  USAF -  O IML IN l  S I I E  PUM-J  .
t  UF FLAXHAN ISLAND
I IULLLW POINT AK 99 723
Tub NORTH SLOPE

00 USI
PAI
Sll

AK 15 700 20 695 USA! -  Ut  WLI ME STA PUW-HAIN
i . i wn  n s a l t  l a g o o n  c i h i k p u k

PU1MI UAI.RUW 
m s  MUM I I I  SLUPE

AK 9 9 72 3

NFA 00 OSI
P A I

AK 3570920055  USAF -  Uk l FTWUuU UAY AFS L O f L  
M CUASI  UI IALASKA ISLAND 
URIFTWUUU DAY AK 99553
Oi l )  A L 1 U I I A N  I S

00 OSI

AK2 57002 06 5  5 USAF -  OUNCAM CAMAL L UFL  
HI SM UF CY 

PLTEKSUURI t
28 9  HHANi iELL -P t  TIRSUUHG

AK 99U33

00 OSI

AK 15 7 0 02 8 65 0  USAF -  I  I EL  SUN AFIt LUFL
HMY 2 -  l b  Ml SE OF F A I R I IA Nr S  
F AIUOANK S AK 99702
U90 I A I M DANK S NUMll l  STAR

00 OSI

AKOS 7 0 02 0 65 9 USAF -  I.LHLMOOMF Al l!
M OUUMUIIY UF C I T Y  L I M I T S
ANCIIURAGE
02 0  ANCHORAGE

AK 9 9 50 0

00 OSI
PAi

AK35 72 72P655 USAF -  FUMT YUKUN AFS LOFL
N IIP Y L L U I A  SLUUGtl  
FUMI YUKUN 
290 YUKUN-KUYUKUK

AK 99 750

00 U SI

AK95 7 0 020 65 5  USAF -  oALtNA A I R P U R I  L O f L
II') UF IK A L I  UR C K . I  HI  W UF CY 
l iALtMA AK 99 75 1
290 YUKUN-KUYUKUK

00 OSI

’WWIggpgM E

PAGE I 15
RUN O A I E !  0 2 / 0 1 / 8 8
RUN 11 HE I 1 8 : 5 0 : 5 7

ACTUAL 
START 

-UA1£____

0 9 / 1 5 / 6 7
0 7 / 0 1 / 8 1

0 9 / 1 5 / 8 7

V ERS IUM:  1

ACTUAL
COMPL CURRENT

— QAIE  £X£UI_L£AU-

0 1 / 0 1 / 8 1  EPA (FUMO)
0 9 / 1 5 / B 7  EPA ( FUMO I
0 7 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)
0 9 / 1 5 / 8 7  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUNO)

0 3 / 0 1 / 8 1  EPA (FUNO)  
0 3 / 0 1 / 8 1  OTHER

0 6 / 0 1 / 8 1  EPA ( FUND)

0 6 / 0 1 / 8 1  EPA ( FUND)



Cl  VC L t
s i l e c i i u n :

• S E u U t N C E :
L V E N t S :

S I A I E  AK

s ia ie *  s in  na me  
ALL

S H E  IIAHL
S I R t E I
cur
cuutm_LuuL_Anu-!iAat_

U . S .  El 'A SUPERFUNU PRUGHAM 

<"> C E R C L I S 00 

L I S I - m  S I  I E / E V E N !  C I S T INC.

S I A I E  I I V  
. C . UN>i -UIS IA_______

N E A .  l l l ’ R . I L E  

LLAL. Utlll fcV LH l.lm .

AK55 I 0 C / 0 6 5 V  USAF -  ( .RANI I t  MUUNIAl l l  AFS ILOf L 
1<i Ml *IH Ul CY
MAYCUCK AK 97  76/
lUO NUHE

00 OSI

A K ) S 7 / 7 / n * , 6 i  USAF -  I N 0 1 AN MMUNIAIN AFS  LUFL  
NH St lUKCl  UF 1 NO I AN R I V E R  
U E i i i e s  a r  9 77 / 0
£7 0  YUKUN-KUYUKUK

00 OSI

AK8 S 7 0 0 /0 6 65 USAF -  KALAKAKE I  CREEK 
S SHURE UF KALA CHEEK 
( .ALENA
/ 7 0  YUKUN-KUYUKUK

00 OSI

AK 77 75 1

AK 3 5 7 0 0 / 0 6 6 7  USAF -  KINO SAIMUN A I R I ' U RI  LUFL  
15 HI  E UF I I H I S l U L  UAY 
KINO SAL HUN AK 7761 3
06 0  U R I S l U L  HAY

00

■V \

OSI

I

AK 55 7 0 0 / 06U5 USAF -  N I K O L S K I  AFS L UFL  
W CUAS1 UF UHNAK I S
N I K I J L S K l
0 1 0  ALEUI1AN ISLAND

00 OSI

AK 7 76 } ! )

A K 3 5 7 0 n / 0 6 0 5  USAF -  NURIM R I V E R  AFS LOI  L 
HUUIH UF NURIH R I V E R  
UNALAKLE l - l  AK 97605
I no NUHE

00 OSI

A K 8S7 00/ 06V U USAF -  PURI  HE IDEM AFS L UFL  
NR SHORE Ul HE IOEN DAY 
PURI  l i t  I OF N AK 7755 7
J  70 DI LL INGHAM

00 USI

AK757U0/UO77 USAF -  PURI  HOLLER A r S  LOI  L 
ALASKA PENINSULA 
PORI  H U I . l t R  AK
01 0  A L E U I I A N  ISLAND

00 OSI

77675

yrp TC,l'~\Tf•*v" 1; y rm  rts-wr*Rf 'IS'! i- ' . • Rfr y.''' i v ' BA ■ v; ' . - •. ,

PAGE :  16
RUN O A T E :  0 7 / 0 1 / 8 0
RUN 11 H E : 1 8 : 5 0 : 5 7

VE K S I  ON: 1

ACIUAL ACIUAL
S I A R I  COHPL CURRENT

-UAIE QAIE  LVEULLEAU.

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  tPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUND)

,*H0

0 6 / 0 1 / 8 1  EPA ( FUNU)

0 6 / 0 1 / 8 1  EPA ( FUNOI



L E V E L :  S T A T E  AK U . S .  CPA SUPLRFUNO PRUGRAH
.  S E L E C I I U N :

StTlUENCCJ S 1 A I C .  S i l t  NAME 0«  C L II C I  I  S 0»
I V I N I S :  ALL

L I S I - U :  S I  I E  /1:VENT L I S I I N G

S H E  NAME 
s I R C t  T
L l l Y  ST A11 / T P  n r  A .  UPRI l L t

£ e f l _ I 0 _ y u » _ _  t U U U l I . C U U L _ A t i U . U A H L _t U U t - U i S I *   L t A i i .  U U i l  t y £ U J _ J i £ f c .

Ak 95 70U/8 70S USAF -  J I I EHr A AFU 0 0  U S I
SMC MY A I S ,  S SMURE
S l l tHYA AK 98 736
01 0  A L E U T I A N ISLAND

A K 8 S 7 / 7 / 0  709 USAF -  jPARHfcNvni lN AFS 00  OSI
Mi l JK C R t l K - l l  Ml SW UF LY  
L IMF V I L L A G E  AK 99557
050 OEIMEL

AK5 5 72 7 28 7 I I USAF -  I A I  At  INA AFS L UF L  UO OS I
9 HI  SM UF C I I Y  UN RUAU
MCGRAIH AK 9 9 6 / 7
/ 9 0  YUKI1N KOYUKUK

A K 3 5 7 / 7 / 8  7 1/ USAF -  U N  C I I Y  AFS L U I L  0 0  OSI
I HI  NE ( IF CY
I IN C I I Y  AFS  AK 9 9 7 li 3
I ' U  NUHt

AK 5 1 70 0/ 5  3/3 USAF -  Will I E  A L I C E  ANIENNA S U E  -  AUAK 00  OSI
AtlAK I S
AUAK AK 9 9 5 9 9
010 ALEUT 1 All I SLAND

AK757/  7 / 8  7 5/  USAF -  WHITE A L I C E  S U L  -  K n i / t l l U t  00  DS1
NW CORN I H UF i) ALOW IN P I N  I NSUL A 
K U I / L I I U E  AK 9 9 1 5 /
I SO y i i u UK

AK 757 UO /0 616 USAF -  W . . . C  A L I C E  S i l t  -  NUHE 00  OSI
ANVIL  I 6 . 5  Ml N UF NUHE 
NUHt AK 9 9762
180 NUHt

AK 55 7009009  8 USAF-( ,mANI  P U I N I  O t w L I N t  RAUAR S I I L  00  OSI
I D . 3 HI  NW Ul LULU DAY 
CULU HAY AK 99571
0 1 0  A l t U I I A N  ISLANDS

-v. •• • ::;vVr. - v ,!p - •

•> ■

,'r If" O'oJyV-FdV-'N.TWi?* ' W  V - ' ■ •V.'.V;

p a g e :  i t
HUN DA I E : 0 2 / 0 1 / B B
RUN T I H E I  1B : 5 u 1 5 7

V ERS IO N:  1

ACIUAL  ACTUAL
ST ARI  COMPL CURRENT

-UAI£ UAIE  £i£Ul_U£&U.

0 5 / 1 5 / B 5  OTHER

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA ( FUNO)

0 6 / 0 1 / 8 1  EPA (FUND)

0 8 / 0 1 / 8 1  EPA ( FUNO)

0 8 / 0 1 / 8 1  EPA (FUNO)

0 9 / 0 8 / 8 6  S T A TE ( F U NO )
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. > A
LEVELS 
SCLEC11UN:

* SlAfUENCL I 
E VE N TS :

t E 4 - i U _ UU m . _

A K 8 I 2 2  19 01/ 5  

A K 2 1 A 09 9 0 I Z 6  

A K 2 I A 0 9 9 0 1 18 

A K 5 I A I 157698 

A K 5 I A 1 19 0 129 

AK51AI  190 I f l j  

A K O I A I | 9 0 l 16 

A X 2 1 A U 9 0 I 2 Z

-»I A l  t  AK U . S .  EPA SUPEHTUNO PROGRAM

S I M k i  S i l l  NAHl  6 *  C c H C L 1 S «<>
ALL

L I S I - I I S  S l l t / I . V E M  L I S I I N G

S i l k  NAME 
S I R L E  1
t i l l  S I A I E  / I P  Nf A .  IIPR11LE
£ U U H l i _ £ l J U L _ A l l U _ U A H £ ______C U N t i - U l S l .   £ L A ( i _  U U 1 1  E V E U I . j m .

USI IA- I  S Ml i f l l l . I  I I JN ISLAND 0 0  OSI
HI  DDL E l  UN ISLAND
HI  DDL I  1ON ISLAND AK 9 9 9 9 9
Z 6 I  VALUE/-COKDUVA

USOU I - i )  IA ANNE I  I E  ISLAND A I R P U R I  0 0  OSI
ANNE 1 1L A I R P U R I
ANNc I I I *  AK 9 9 9 / 6
Z01 P H I N C E - W A L L S - K E I C I U K A N

U S DO t - D I A  MUSES P O I N I  0 0  DS1
MUSES P O I N I
MUSIS  POINT AK 99 16?
100 NOME

USGUI - I I LM ANIAK A I R P U R I  
ANIAK A I R P U R I
ANIAK AK 99 567
050 u r  h i l l

USI l OI - t I LH I I I  DUKA ISLAND F A C I L 1 1 Y  00  DS1
i i l UK KA ISLAND
0 1 ( IRKA ISLAND AK 99(1)5
Z/U S I IKA

USD!) I — III. H CAPE  S At) I NE DEW L I N E  S I U  0 0  OS I
P i l l  NT I IUP l  i  65 Ml SE Pi 1
I’ U I N f  HOPE AK 9 9 7 6611) A Null 111 SLOPE

USUU l - DL H L AP E  YAKAIAGA A I R F I E L D  0 0  USI
CAPE YAKAIAt .A
CAPE Y AK A I AGA AK 9 9 56 0
z 6 1 v a l u e / - C u r i )uv a

USUi l l - I I LM D I L L  INCIIAH AI IPI  0 0  OSI
O i l  L INGIIAM
DI LL INGHAM At, 995 76
u n i  u i l l i n g i i a h

PAGES | 9
RUN DATE)  O Z / O I / B 8  
RUN 11 HE: I 11) s 50 IA 7

A C IUAL 
SI  ART 

-tlAIE___

o j / i z / a ?

VERSIONS I

ACIUAL
COMPL CURRENT

—  O A I E   t Y £ t J l _ L £ 4 U _

0 Z / 0 6 / 8 7  EPA ( FUND)

0 Z / 0 6 / 8 7  EPA (FUND)

0 2 / 0 6 / 8 7  EPA ( FUNO)

0 Z / 0 6 / 8 7 EPA ( FUNO)

0 2 / 0 6 / 8 7  EPA ( FUNO)

0 8 / 1 A / 8 5  UtrtER 
0 3 / 1 7 / 8 ?  EPA ( FUNO)

0 2 / 0 6 / 8 7  EPA ( FUNO)

0 2 / 0 6 / 8 7  E PA ( FUND)



L E V E L  1 
SfcLELI  I I INI  

 ̂SF.CUENCt t 
E VE NTS :

L E 4 .1 U .U U * .. 

AK0 16 1190126

A K 6 1 6 H 9 0 1 3 U

A*A I A 1157699

AK9 16 11 90003

AK5 I 611 9013 7

AK7 I A 1190127

AK2 I A 1190130

AK6 16 119010 *t

S I A I E  AK U . S .  EPA SUPERFUNO PROORAH

S T A T E ,  S I T L  NAME 00 L t  R C L I S 00
ALL

L I S t - l l l  S l t t / L V L N I  L I S T I N G

S i l t  NAME 
S I H L L I
L l l Y  S I  A I L  U P  NT A .  OPRULE
LUUUlT_LUUE_ANU_tl&HE______ LU M i-U iS l*   f.LAU. UN1I £¥£H1_1IEE

U S U D l - I . L H  FAREWELL  -  A I R  NAVIGATION S I T E  0 0  OSI
FAREWELL  L AK E
IA K L W L L L  AK 9 9629
2 9 0  YUKUN-KUYUKUK

U SOU I —IILM I IRE ISLAND I IUUSING AREA 0 0  OSI
I AA NOUS INI ,  ARLA
F I R E  ISLAND AK 9 9506
02 0  ANCIIURAGE

U S I I U I - H LH  FUR T YUKUN A I RP I I RT  0 0  OSI
F O R I  YUKUN A I R P U R I
FURT YUKUN AK 9 9760
29 0  YUKUN-KOYUKUK

U S UU l -H LH  FORT YUKON WHITE A L I C E  S U E  0 0  O S I
L .  UF TOWN
FUR I  YUKUN AK 99 760
290 YUKUN-KUYUKUK '•

U S O Ul - l l L H  i .ALLHA A I R I I A SE  00  OSI
• .ALtNA A I R P U R I
GAL I NA AK 9976 1
2 / 0  YUKUN-KUYUKUK

USOU I - I ILM GUS IAVUS  AK PI  UO OS I
GUS I AVtiS
GUS IAVUS  AK V9026
211 SKAGWAY-YAKUIAT

US UU I - i I LH  HAINES AIR  NAVIGA I I UN  S H E  00 US I
HA I nl s - i -aa r o a u
I IAIHLS AK 9782 7
100 HAINES

U S OUI - i i LH  I C Y  CAPE OF.W L I N t  S H E  0 0  OS I
W A I N H K l u H t ,  50 H I  NE P A I
WAINWHIGHI  AK V9702
105 NUR 11t SLUPE

PAGE :  20
RUN U A I E I  0 2 / 0 1 / 8 8  
RUN T IME !  1 8 : 5 0 1 6 7

ACTUAL 
S I A R I  

-Q AIE____

0 3 / 1 2 / 8  7

V E RS IO N:  1

ACTUAL
CUMPL CURRENT

—  QAIE  EH£MI_LEAU_

0 0 / 0 6 / 8 7  EPA ( FUND)

0 2 / 0 6 / 8 7  EPA ( FUNO)

0 2 / 0 6 / 8 7  EPA (FUNO)

0 9 / 0 2 / 8 5  07I I ER

0 2 / 0 6 / 8 2  EPA (FUNO)

0 2 / 0 6 / 8 7  EPA (FUNO)

0 2 / 0 6 / 8 2  EPA (FUNO)

0 5 / 1 6 / 6  EPA ( FUND)
0 3 / 1 2 / 8 7  EPA ( FUNO)



VfffTT •7'Lw b  ;j|jBWEv?"

L L V f L :  STATE  AK
S L L E C I  ION:

' S I 4 U E N C E :  ST AI  E i  S 1 I L NAME
E V E N T S :  ALL

j l l r  NAME
STREL1
CITY
L U U tT l I - L U L l E - A I I U . N A t l t .

U . S .  CPA SUPCHFUNU PROGRAM 

* o  L  E R t  L I S o*  

L t S I - U I  S I  I E / E V E N T  L I S T I N G

S . I E  / I P  
-LuUli.um.____

NFA .  i JPRI I LE
LLi li_ Utiil EVtUI-IIEL.

PAGE :  
HUN UAT E :  
RUN T I ME :

VERS ION!

/I
0 2 / 0 1 / 0 0
1 8 : 5 0 : 6 1

1

ACTUAL
START

-UAIE_____

ACTUAL 
CUMPL 
QAIE____

CURRENT
tl/EUI-LtAQ-

AKO1 6 1 1 9 01 1 / U SOUl - l l LH  I L IAMNA S I  I E
IL IANNA
I LIAMNA
0 1 0  U I L L  INCH, .  .

AK 9 9 6 06

0 0  OSI 0 2 / 0 6 / 8 7  EPA ( FUNO)

AK 01 61 1 90 0 0 2  U S OUl - l l L H  KOGRU R I V E R  UEMLI NE  S I T E  
H S I I I L  UF HARK I SUN DAY 
HARROW L PRUUHO1 UAY AK 9V l l i
185 NUR I I I  SLOPE

0 0  OSI 0 9 / 0 1 / 8 5  U l HER

AK6 I 6 I 1 901 36 USUUI - I I LM K D I / L U U E  AI RPORT 
KOI  /EI I I IE A I R P U R I
KOT/LUUE AK 99752
160 KIJIIUK

0 0  OSI 0 2 / 0 6 / 8 7  EPA ( FUND)

A K 516 I  190081 USUUI- I I LM LUIIAN STAT I ON UN S I T K I N I K  
S I 1K1N AK  ISLAND
S I I K I N A K  ISLAND AK 99615
150 KUUIAK ISLAND

00 OS I  

I

12/2  3 / 85  OTHER

AK6 161 190120 U S I H U - U I H  Nf-NANA F I E L D  S H E  
HE NANA A I R P U R I
NENANA AK 99 TOO
2 90 YUKI IN-HUYUKUK

00  OSI 0 2 / 0 6 / 8 7  EPA ( FUND)

AK7 16 1 I VOI I 9 US UU I - ULH  NOR II I  NENANA VUHIAC S U E  
NENANA
NENANA AK 99 760
29U YUKUN-KUYUKUK

00 OSI 0 2 / 0 6 / 8 7  EPA ( FUNO)

A K a i 6 I  190100  U50U1-ULH PLARO UAY UE WL I NE S H E  
HARROW, 50 HI  SR
PAR ROW AK 9 9723
185 NUR * LUPE

00 USI 
PA I

0 8 / 1 6 / 8 5  OIHER 
0 3 / 1 2 / 8 7  0 3 / 1 2 / 8 7  EPA ( FUND)

Ak  3 1 6 1 190121 USOUt- l . l  U N f l L L A  A I R  NAVAGA T I UN S H E  
PUNT I L L ! .  AKE
P U N I I L L A  LAKE  AK
170 HATANUSKA S U S I I N A

0 0  US 1 0 2 / 0 6 / 8 7  EPA ( FUNO)



•

L F V E E  s 
S f L E C t l O N I  

* S L 5 U E N C F ! 
I V E N 1 S :

ttA-IQ.tjU*... 

»*9ninoi is

* K ' H I H 0 0 8 >

*

A K ? 1 4 » 1 9 0 1 1 7

A K 7 1 4 1 I 9 0 I  35

A K I 1 4 1 1 9 0 1 7 )

Ak B 1 4 I 1 VOI

AK 3 I 4 ) fa?01 07
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' t y f *  - w|f?rlidhoe Bay — Ail;} 
environmental gem:. .'or lurking problem?

. . . .  ■■ . . ;  V' ?; Vj-r.
~  f e i A v v .  •'•I , _ i V

; B y  P A T T I  E P L E R  .
Daily Nows roporter ' * "

v, First o! two pails - -
P R U D R O E  B A Y  -  T h e  midnlght.auri 

. ha»yiH/ed a b p v e  a  silvery 'Skyline .'that '? 
:'r*tnttC}ifisiTdn!ve*'.a<?ro»»'Tbe horizon.'In'the ' 
■YaitanlbrlfghtTPrudboe, B o y  Is at peace.
Sr.rTowerin'g oilrigs a re fljll at w o r k ,  p u m p , , -. 

.<• lag black crude f r o m  deep wltnln the earth?? 

F r o m  a distance, they s e e m  In h a r m o n y  with 

the greens a n d  b r o w n s  c in arctic summer., tf . r 
Suddenly, the vista is twisted b y  fire,—  

flames shoot f r o m  h u g e  pipes as natural gos.V.j' 

.‘pressurized b y  the ages, escapes s k y w a r d , ',?• 

’ burning.' T h e  flares slowly subside, leaving 
clouds of' black s m o k e  to b a n g  in the cool ,

?  J u n e  air until, finally, a fog creeps In andi-v 

■ hides the changli.g scene. " > &

Nearly t w o  decades after N o r t h  A m e r i c a’s „  
largest oil field began production, P r u d h o e v  

B a y  Is still s o m e w h a t  of a n  environmental 

puizle. Is It possible to extract on e  resource,., 

from within the earth while leaving an * 
equally valuable o ne mostly Intact o n  Its 5 : 

< surface? ' , ‘h
T h e  question Is being asked wit. m o r e  

, urgency these days, as congress wrestles 
with whether to allow oil development in a 

‘.part of AlaskB still relatively untouched —  
the coastal plain of the Arctic National 

Wildlife Refuge.
S o m e  say the No r t h  Slope fields are 

environmental marvels, direct evidence that 

oil production leaves little lasting m a r k  o n  

the arctic ecosystem.
Environmental groups, w h o  believe a n y  •, 

Intrusion on A N W R  Is unacceptable, say f 
that's not true. "Contrary to oil Industry 

; claims," says a n e w  report b y  the pro-envl- 
ronment A l a s k a  Coalition, "pollution prob­

l e m s  plague the oil a n d  gas development that 

•'.has taken place In Alaska's arctl- region." •

Y  Who's right? A  w e e k  of touring North 
Slope oil fields, n u m e r o u s  Interviews a n d  the 

v review of dozens of technical reports Indicate 

that the answer, predictably, lies s o m e w h e r e  

between.

O n e  question being asked n o w  Is w h a t  effect

Deadhorse
Ancroag* Qaiy Ne»vEnc H i

rds a n d  other arctic wildlife.

 ■■■■ 1 V-'V ■
(urtuar arctic d e v e l o p m e n t  will h e v e  o n  the caribou hei

tiMdUMi v black eye

■j
See PagsA-8, P R U D H O E

n -v.

B y  P A T T I  E P L E R
Daily News reporter - <

D E A D H O R S E  -  T h e  state will likely p a y  

tens of .thousands of dollars to clean u p  

leaking d r u m s  of oily waste a b a n d o n e d  on  a 
gravel p ad here, state environmental of­

ficials say. . v

Several w e e k s  ago, the A l a s k a  Depart­
m e n t  -of Environmental Conservation dis­
covered m o r e  than 500 d r u m s  of petroleum 

liquids c.t a p a d  leased to Child's E q u i p m e n t  -

Services,' a c o m p a n y  that h a d  filed for 

protection f r o m  creditors In U.S, Bankruptcy- 
Court. , . i

Since then, D E C  h as found several m o r e  

d u m p  sites in this h aphazard c o m m u n i t y  on 

the edge of the P r u d h o e  B a y  oil fields. T h e  
• public b u r d e n  . Is likely to g r o w  as an 

e c o n o m i c  s l u m p  In A l a s k a ' s  oil patch, 
squeezes service companies off the Slope,.' 
their messes conveniently left behind.

Deadhorse is giving the oil Industry an;

environmental black eye, a n d  at a most 

Inopportune time. Oil companies are strug­

gling to convince Congress to a l ow devel­
o p m e n t  In the Arctic National Wildlife Ref­

uge cast of here. B u t  eavironmeitalists have 

found m u c h  anti-development an munition In 

the m e s s  that »s Deadhorse.
T h e  Child’s p a d  Is a pr i m e  example. It 

appears that the barrels, as well as to.es of

• ' " ,  ‘ See Page A-fl, DEADHORSE

J
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PRUDHOE:
Continued from Page A-1

20 years of drifting, area remains environmental puzzlt
1 from offices in Anchorage, Fairbanks and
I ' M

regulators. I t ’s . a lso ./
i . t

‘tha

“I ’d be hesitant to say one way or the £  / 
other," said Brad Fristoe, an environm entalh .•
engineer who heads the Alaska Department . experience by industry, 
of Environm ental C onservation’s \N orth  
Slope office. “There are things up there that 
have been impacted that are going to take a 
long time to recover. But (the rrea) still practices;/Lawsuits by conservation groups
produces a lot of the things th a t it used to also^haye /forced  government agencies to
and still supports caribou populations and enforce:-'previously ignored environmental
waterfowl populations. The long-term effects -Mvrules. •
haven't really been determined.” • <•-#f - ■' Regulatory officials say they now.have a

Upcoming congressional hearings will fo-‘ \  good understanding of problem s: a t : North 
cus on the environmental consequences of Slope fields. They say they have/learned
developing ANWR’s coastal plain, about 100 m any/things that will help guide‘ environ-

e OILY^WASTES
Seattle. ' • r J & ’P 'H

I t ’s obvious th a t de velopnrehf-;hasim - “  By far the most serious environmental 
proved with new te c h n o lo g y * a n d g re a te rp ro b le m  identified b y ' watchdog : agencies 

industry/tind  e n v iro n m e n ta lin v o lv e s
'ncreasing ̂ ' h u n d r e d s

hundreds'"of -huge .pits that hold 
of millions of gallons' of toxic

miles east of Prudhoe Bay. The oil industry’s . -- mentally sound development '
to F o r ' the most p a r t , . s ta te^dnd ''r;federal

 • T. • _______  i L . i .  . i t . i ' J __

oversight by.:state?an'd'*federal ag ncies has /-" /w aste  produced during the drilling of oil 
. brought ,abou% m dre’' sound environmental :' wells. Some of the pits, especially those buiU 

if.-.,.. ,... • — in the early years of Prudhoe Bay, are
thousands of feet long.

The pits sometimes leak, allowing poison-, 
ous heavy metals and hydrocarbons to seep 
onto the tundra. In addition, oil companies 
can legally discharge millions of gallons of 
w ater from the pits onto roads or the tundra 
directly — if  . the  w ater meets standards set 
out in state permits, t,*..

State and federal '.'officials worry that 
enough pollutants could accumulate in the

record in the Arctic promises to  be central ___
the debate. Pro-development interests wave'.g^;Officials believe
pictures of caribou ‘  ..........................  "  ‘
rigs, while conservationists 
huge pits of oily .black
. No one knows yet wKat’^fectj^S8?aevd-'<f'.. m oneK’f o i ^ ^ ^ S i y ?agen<des to do .thtirp/Sft^.The^. structures 
opment of Prudhoe Bay/wilh’̂ V ei'50 'o r •• W v '' '? ,^ ^ ? ^ ^ M b s tly  they
yeam from now ;'.Ibm dJ^iB ay.'begm  in t h e . ^ ^ j p n J ^ '^ p h g ^ h e  concerns is the wayT.qiU|/;?/.'tlngs. Muds ___ .... . .
late 1960s,’-w ithou t the/benefit '.of'Hoday’s^f&mpainleS'^dispose of hundreds of m ilU onS b i'f/j chemicals, They are used to control pressure, 
knowledge of the Arctic and before most.,6jj^lfgallons -of -oily .waste’. Officials alsb question' /v  in  wells, preventing blowouts and making 
the country's environmental laws w e re ''in :^ w h e th e r  the a ir is being polluted by the f  drilling easier. Cuttings are chips of rock, 
force. Government watchdog agencies began massive turbines that run production facili- But sometimes the pits also contain crude 
regular field inspections only four years ago: ties, and what effect expanding' oil field oil, water produced along with the crude, rig

■. > ' Tests of the pits show a wide range 
^/'contaminants, including arsenic, cadmiu 

.chromium, lead, benzene, toluene, napth 
ene and paraformaldehyde. While these c 
be highly toxic in large concentrations, en 
ronmental officials say the biggest probli 
is salt, which is present in high levels a 
kills plants.

The contents of many pits have accident 
ly leaked through the gravel walls or spill 
over the top in summer as accumulated sn< 
melts. In 1985, the contents of one pit pour 
through a breach in a dike into a nearby la 
used for drinking water.

Steve Taylor, head of the environmen 
division of Standard Alaska Production C 
acknowledges that reserve pit constiucti 
has not been adequate to prevent leaking, i 

_ .said new state regulations requiring strict

pits in several ways, 
used muds are pumped back;into*nearl 
wells through "annular injection," a proce 
by which muds are pumped into the part 
the well that doesn't carry oil. In 1986, mo





DEC fnvMtlgator Rich Cormack takas photos of dump'd eohitructlon debris at a pad tsassd'by Child's Equipment Servlets, a company that has fllsd for protection undar bankruptcy taws." ’

(DEADHORSE: Prudhoe Bay staging area gives the oil-industry black eye
Continued from Page A-1

scrap metal, old wood, tires and other junk, 
came from a variety of sources. DEC talked 
to a number of companies that had once used 
the pad, but no one would accept responsibil­
ity, said Rich Cormack, a DEC field officer 
on the North Slope.

When officials contacted Child's, which 
had leased the gravel pad from the state, 
they found the .company in ., Bankjpi

The state has a $25,000 certificate of 
deposit posted by Child’s when the company 
leased the tract, but Jerry  Brossia of the 
state Department of Natural Resources said 
it is rare for the state to actually draw 
against such bonds. In fact, he said, in the 
five years he has been w ith DNR, the state 
has not cashed a single leaseholder’s bond to 
pay for a problem. '• * -  :

Even if the money were claimed, Brossia 
said, it would go to the s ta te ’s general fund 
nnd would need legislative approval before 
it could be earmarked for cleanup of the 
Child’s pad.

So, it looks like the state of Alaska will 
foot the bill. Cormack estimated it will cost 
$20,000 initially, just to stop the leaking and 
do the first phase of cleanup. DEC already 
has put containment booms around the site 
and shoveled out an area of the pad to slow 
runoff onto the tundra.

Deadhorse is a mpre difficult- environmen­
tal problem than the oil fields themselves. 
The major oil companies, which operate the 
fields, keep a tignt rein on contractors 
working in them, but Deadhorse is a patch­
work of gravel pads leased in the mid-1970s 
by the state.

Individual leaseholders hauled in gravel — 
much of it purchased from the state — and 
built their own pads along a road that runs 
from the airport to the oil fields. The pads

Capa HaJkaa 

' ' - y  ^ ^ H a r ib o n  Bay

Beaufort Sea
[ ^ ^ ^ P ru d h o a  Bay

Nuiqsut • ( Deadhoiso 7/
Colville R.

v.;,r/2r,' A’

'.them . Various lease stipulations and restric­
tions are aimed at keeping the pads clean 
and orderly, Brossia said.

DNR and other regulatory agencies con­
duct annual inspections to make sure com­
panies comply with the rules. This year,

mindful of the economic slump, DNR Is contained, drummed up and sent to a waste
stepping up Inspections and trying to Work.'; facility, he said.
with companies that might otherwise walk But all that Involves considerable ex-

' "pense, Fristoe said, so the oil flows to the
tundra again and again.

Jim Taylor, president of Kodiak Oil Field 
Haulers, declined to discuss the waste prob­
lem, except to say it has been resolved.

DEC hasn’t taken legal action against the 
anyi-Fristoe«aid,-^because' i t ’ costs too

^  ___ ___ v_ ___ . -  money- and ' manpower ' to prosecute
:>^ywater‘flowed down'ohe 'trough’a n d ‘tdw ard 'i'f'such cases.
■ the-SflPanavirlctnlc R l v n r *’ tv--•' - . ••'The d e p a r t m e n t’s philosophy is to w o r k

away, Brossia said.
"About three out of four pads are disgust­

ing for one reason or another," Cormack 
said.

On a day in early June, just around the 
comer from the Child's pad, water drained

the-Saganavirktok River.’
It happens year after year, said Brad 

Fristoe, who heads DEC’S North Slope office, 
because the company cleans its oily trucks 
outside and just pushes the contaminated 
snow to one side. The company should have 
an indoor shop so the oily waste could be

iSre three to 60 acres, with to u g h s  between V At ARCO drilling site #6, a large vessel Is steam cleaned while waste winter runs off the pad.

with the companies rather than take them to 
court,” Fristoe said.

For example, be said, several years ago 
DEC spent 300 man-hours putting together a 
case against a North Slope salvage company 
that had dumped 15,000 drums on the tundra 

,ju st off one of the pads. The case took years 
to move through the courts. The defendants 
were convicted on criminal charges and 
ordered to perform community service, rath­
er than to pay fines or go to jail.

In the end, the major oil companies that 
originally owned the barrels of waste spent 
more than $1 million to complete the cleanup 

^ th e  salvage company had been paid to 
perform.

DEC and oil industry officials agree that a 
' Deadhorse-type staging center must not be 
allowed to happen again, especially in an 
area like ANWR.

About six years ago, when ARCO Alaska 
Inc. developed its Kuparuk River field to the 
west of Prudhoe Bay, the service area was 
designed much differently. Called the Kupa­
ruk Industrial Center, it has a single large 
gravel pad, with a central housing facility 
shared by all companies. Service companies 
lease shop space from the borough.
1 "Everybody is evolving and learning as 
we go along,” said Ben Odom, senior vice 
president of operations for ARCO, "Each 
time WAdo it better. You won’t see another 
Deadhyrse the next place we go.’̂ T

heo f Jar !Le\d ̂ spectlonrbnly fo'u^re  ̂ o
th^  th e y  monitored d J e h p m r n i mm xne part of 

loesn.t carry oil. In 1986, more
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M E M O R A N D U M

TO: R e p r e s e n t a t i v e  Mi k e  Davis

ATTN: M a r i l y n  Heiman

FROM: Heidi B o r s o n - P a i n e

L e g i s l a t i v e  A na l y s t

RE: O t h e r  States' L i a b i l i t y  S ta t u t e s for H az ar dou s S u bs ta nc e Re lea se s

R e s e a r c h  R e qu es t  88.191

Y o u  r e q u e s t e d  t h i s  a g e n c y  to d e t e r m i n e  ho w many states have strict 

l i a b i l i t y  or j o i n t  and several l i a b i l it y s tatutes for h az ar dou s su b s ta nc e  

rele ase s. As we ag ree d in a rece nt convers ati on,  this m e m o r a n d u m  pr ovides 

the i n f or m a t i on  we  have c o l l e c t e d  to d ate con ce r n i n g strict l i a b i li ty  

s t a t u t e s for h a za r d o u s  s u b s ta nc e  releases. A f ol low -up  m e m o r a n d u m  will 

p r o v i d e  c o p ie s of o t h e r  states' str ict  l i ab il it y  and j oi nt  and several 

l i a b i l i t y  st at u t e s  for ha z a r do us  s u b s t a nc e releases.

S t r i c t  l i a b i l i t y  in tort and criminal law  can be d e f ine d as "li ab il i t y  

w i t h o u t  r ega rd  to fault." U n d er  a st ric t l i ab i l i t y  standard, the p l a i n t i f f  

is not r e q u i r e d  to prove n e g l i g e n c e  on the part of the d e f e n d a n t  but must 

p ro ve  that the injury was p r ox i m a t e l y  caus ed by the defend ant . A c c o r d i n g  

to B la c k ' s  Law D i c t i o n a r y , p r o x i m a t e  c au s e  is d e f ine d as the "p ri m a r y  or 

m o v i n g  cause, or that which, in a natural and c ont inu ous  sequence, unb r o k e n 

by an y e f f i c i en t  i nt e r v e n in g cause, pr od uc e s  the injury and w i t h o u t  w hi ch  

th e a c c i d e n t  c oul d not have h app ene d."  D efe ns es  against st r i c t  l i a b i l i t y 

are u s u a l l y  l i mite d to: 1) fo re se e a b i li ty ,  2) acts of God, 3) gove rnm ent al 

immunity, 4) gov er nm e n t a l privilege, and 5) the assump tio n o f  risks.

S t r i c t  l i a b i l i t y  p ri n c i p le s have been d e v e l o p e d  in r esp ons e to si tua ti on s 

in to rt  l aw  w h er e  perso ns or legal e n t it ie s  engag e in a c tiv iti es that  have 

i n h e r e n t  r i s k s  o f  i n j u r y  to  the public. The r a t i o n al e beh in d the 

d e v e l o o m e n t  o f  the tort law of  strict lia bi li ty  is that it d i s c o u r a g e s  

d a n g e r o u s  a c t i v i t i e s  w h i l e  not c o m p l e t e l y  p ro hi b i t in g any social b e nef it 

t h e y  m a y  produce.

^ O f f i c e  o f  W a s t e  P r o g r a m s  E n f o r c e m e n t ,  "Current Stat us o f  S tate 

L i a b i l i t y  S t an d a r d s  for  S u p e rf un d  R es po n s e  Ac t i o n C o nt r a c to rs ,"  D ec e m b e r  

1987, U n i t e d  Stat es En vironmental P r o t e c ti on  Agency, Washington, D.C., p.
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A c c o r d i n g  to a Ju l y  1987 su rv e y  c o n d u c t e d by the O f f ic e o f  W a s t e Progr ams  

E n f o r c e m e n t  o f  the Environmental P r o t ec ti o n  A g e n c y  (EPA), 24 states have 

h a z a r d o u s  w a s t e  m a n a g e m e n t  s tat ute s th at  m a y  hold gen era tor s, tr a n s p or te rs ,  

and d i s p o s e r s  o f  h a z a r do us  w a s t e  s t r i c t l y  liable. The 24 states are: 

Alaska, Cal ifo rni a, C onn ecticut, Florida, Illinois, Iowa, Louisiana, Maine, 

M a s s a c h u s e t t s ,  Minnesota, Missouri, Nevada, Ne w Ha mpshire, Ne w Jersey,

N or th  Carol ina , Ohio, Oregon, Penns ylv ani a, Rhode Island, South Carolina, 

Texas, Utah, Vermont, and Wisconsin.

In addi tio n, states w it h o u t  strict l i a b i l it y st atu tes  for ha za rd o u s  w ast e 

r e l e a s e s m ay  a pply the strict l i a b il i t y  sta n d a rd  t hrou gh co mmo n law. U nd er  

c o mm on  law, strict li a b i l it y m ay be imposed for injury r e s u l ti ng  from 

a c t i v i t i e s  t hat fall u nd er the f o l lowi ng three catego rie s: 1) d a n g e r ou s 

i n s t r u m e n t a l i t y  p rinciple; 2 )i n h e r e n t l y  d a n g e r o us  o p e r a ti on s or ultra- 

h a z a r d o u s  o p er a t i o n s  principle; or 3) stric t p rod uct  l i a b i l i t y  principle.

U n d e r  the d a n g e r o u s  i n s t r u m en ta l i t y  p rinciple, an o w n e r  or o c c u p ie r  of  land 

w ho  p os ses ses , maintai ns,  or stores a d a n g e r ou s  i n s tr um ent ali ty,  such as

g as olin e, t o x i c  chemicals, and e xplosives, on t h e i r  pre mis es is s t r i c t l y  

l i a b l e  for injuries caus ed by its presence. The u l t r a - h a z a r d o u s  o p e r a ti on s 

p r i n c i p l e  imposes str ict  liab ili ty for any injury or p r op e r t y d a m a g e  that 

r e s u l t s  f r o m  o p er at i o n s  c o n duc ted  by the o w n e r  or o c c u p i e r  w h i c h  are 

u n r e a s o n a b l y  d a n g e r o u s  to others in the p r o x i m i t y  of t he ir  property. Th ese  

o p e r a t i o n s  c ou ld  include oil well drilling, mining, blasting, or the

p r o d u c t i o n  of  d a n g e r o u s  chemicals.

U n d e r  the stri ct p rodu ct l i a b il it y  princi ple , strict l i a b il it y is imposed 

on a v e n d o r  w h o  sells any d e f e c t i v e  p r od uc t  that is u n r e a s o n a b l y  d a n g e r o us  

to us ers  or consum ers , or t h e i r  property. In p r o d uc t li ab il i t y  cases, the 

s tr ic t  l i a b i l i t y  s tan dar d applies even if the v e n d o r  has e x e r ci se d all

p o s s i b l e  ca re  in t.'ie pr e p a ra ti o n  and sale o f  the product. T he  p l a i n t i f f  

m us t s im p l y  p ro ve the produ ct was in fact d e f e c t i v e  and that d am ag es  

re sulted.

★ ★ "k

I ho pe  thi s m e m o r a n d u m  m ee ts y o u r  i m m edi ate  needs. You will r e c ei ve  a 

f o l l o w - u p  m e m o r a n d u m  c o n ta i n i n g  cop ies  of state str ict  l i a b i l i t y  sta tutes 

and j o i n t  and several l i a b i li ty  s tat ute s w i th in  two weeks.

^Ibid., p. 3.
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ABOLIT ION OR M ODIF ICATION 
AS OF

JU L Y  1987

ALABAMA

C o n t r i b u t o r y  no changes  

ALASKA

1986 -  any  d e f e n d a n t  l e s s  t h a n  50 % a t  f a u l t  c a n n o t  be h e ld  j o i n t l y  
l i a b l e  f o r  more th a n  two t im e s  th e  p e r c e n t a g e  o f  f a u l t .

) /  ARIZONA

1987 -  A b o l i s h e d  e x c e p t  f o r :

1.  i n t e n t i o n a l  t o r t s
2 .  h a z a r d o u s  w a s t e

ARKANSAS 

No ch a n g e s  

CAL IFO RNIA
*

1986 -  A b o l i s h e d  f o r  n o n-e co nom ic  damages ( P r o p .  5 1 ) .

COLORADO

1986 -  T o t a l  a b o l i t i o n
1987 -  E x c e p t  i n  c a s e s  i n  w h i c h  t h e  d e f e n d a n t s :

1.  a c t e d  i n  c o n c e r t
2 .  c o n s p i r e d  to  commit a w r o n g f u l  a c t .

C O N N E C T I C U T

1986 -  T o t a l  a b o l i t i o n  e x c e p t  w h e re  t h e  d e f e n d a n t s  s h a r e  o f
jud g m e nt  i s  u n c o l l e c t a b l e .
1987 -  E * c e p t  f o r  economic  d am ages .

DELAWARE

No c h an g e s



KANSAS
<•

1978 -  A b o l i s h e d  c a s e  l a w .  Brown v .  K e i l l , 580 P .2d  867 <Kan. 1978)

KENTUCKY

No c h a n g e s

LOUIS IANA

1987 -  A b o l i s h e d  to  t h e  e x t e n t  t h a t  a l e s s  t h a n  20 p e r c e n t  d e f e n d a n t  
w o u ld  n o t  be r e s p o n s i b l e  f o r  more t h a n  50 p e r c e n t  o f  the damages 
a w a r d e d .

MAINE

No c h a n g e s  

MARYLAND

C o n t r i b u t o r y  -  No ch a n g e s  

MASSACHUSETTS 

No c h a n g e s  

MICHIGAN

1986 -  The d o c t r i n e  i s  f u l l y  a p p l i c a b l e  i f  t h e  p l a i n t i f f  i s  f a u l t  
f r e e .  I f  a p l a i n t i f f  i s  a t t r i b u t e d  w i t h  any  d e g r e e  o f  f a u l t  th e
d o c t r i n e  a p p l i e s  a s  f o l l o w s :

1.  a d e f e n d a n t  i s  s e v e r a l l y  l i a b l e  f o r  t h e  d e g r e e  o f  f a u l t  
the c o u r t  o r  j u r y  a s s e s s e d ;  and

2 .  t h e r e  i s  j o i n t  l i a b i l i t y  f o r  t h e  d e g r e e  o f  f a u l t  the
u n p a id  p o r t i o n  a t  th e  same p e r c e n t a g e  o f  f a u l t  a s s e s s e d .

MINNESOTA

No c h a n g e s

M I S S I S S I P P I

No c h a n g e s

MISSOURI

1987 -  I f  th e  d e f e n d a n t  i s  l e s s  a t  f a u l t  th a n  t h e  p l a i n t i f f ,  t h e
d e f e n d a n t  i s  l i m i t e d  to  two t im es  the l e u e l  o f  f a u l t  a s s e s s e d .

MONTANA

1987 -  A b o l i s h e d  e x c e p t  f o r :

1.  d e f e n d a n t s  more than  50 % a t  f a u l t



- NORTH CAROLINA
r- •

C o n t r i b u t o r y  no chang e s  

NORTH DAKOTA

1987 -  A b o l i s h e d  e x c e p t  f o r :

1.  i n t e n t i o n a l  t o r t s
2 .  c a s e s  i n  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t

OHIO

1980 -  T o t a l  a b o l i t i o n  (O h io  Reu Code)

OKLAHOMA

1978 and 1981 -  C a se  l a w  w h i c h  l i m i t s  t h e  r u l e  to  c a s e s  w h e re
damages c a n n o t  be a p p o r t i o n e d  o r  when p l a i n t i f f  i s  n o t  a t  f a u l t .

s / '  OREGON

1987 -  L i m i t s  t h e  d o c t r i n e  to  d e f e n d a n t s  who a r e  15 p e r c e n t  o r  more 
r e s p o n s i b l e .  The  d o c t r i n e  a p p l i e s  i n  f u l l  i n  p o l l u t i o n ,  h a z a r d o u s  
w a s t e  and r a d i o a c t i u e  w a s t e  c a s e s .

PENNSYLVANIA

No changes 

RHODE ISLAND 

No changes 

SOUTH CAROLINA 

C o n t r i b u t o r y  no c h a n g e s  

SOUTH DAKOTA

1987 -  L i m i t e d  j o i n t  f o r  t h o s e  who a r e  50 % o r  l e s s  r e s p o n s i b l e  f o r  
a w r o n g f u l  a c t i o n .  D e f e n d a n t s  pay no more th a n  t w i c e  t h e i r  
p e r c e n t a g e  o f  f a u l t .

TENNESSEE

C o n t r i b u t o r y  -  No chang e s



1987 -  I n  o r d e r  to  be h e l d  j o i n t l y  l i a b l e ,  a d e f e n d a n t ' s  p e r c e n t a g e  
o f  r e s p o n s i b l y  m ust  r e a c h  c e r t a i n  t h r e s h o l d s :

1 .  I n  n e g l i g e n c e  and m a l p r a c t i c e  c a s e s :
a .  " T e x a s  R u l e "  -  d e f e n d a n t ' s  p e r c e n t a g e  o f  r e s p o n s i b i l i t y

must be g r e a t e r  t h a n  th e  p l a i n t i f f ' s ;  and
b .  21 % t h r e s h o l d  - d e f e n d a n t ' s  p e r c e n t a g e  o f

r e s p o n s i b i l i t y  m us t  be g r e a t e r  t h a n  20 %.
2 .  I n  p r o d u c t s  l i a b i l i t y  c a s e s  a d e f e n d a n t s  must r e a c h  t h e

21 % t h r e s h o l d .
3 .  Where t h e  p l a i n t i f f  i s  f a u l t  f r e e  the  d e f e n d a n t  m ust  

r e a c h  a 11 % t h r e s h o l d .
4 .  T h e r e  i s  no t h r e s h o l d  f o r  d e f e n d a n t s  i n  p o l l u t i o n  i n j u r y  

c a s e s  and t o x i c  t o r t s .

UTAH
1986 -  T o t a l  a b o l i t i o n .

VERMONT

1981 -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a u o r  o f  s e u e r a l  l i a b i l i t y .  V t .
S t a t .  Ann. T i t .  12 ,  S e c .  1036 .

V IR G IN IA

C o n t r i b u t o r y  no c h a n g e s  

/  WASHINGTON 0
1986 -  A b o l i s h e d  e x c e p t  f o r :

1. f a u l t  f r e e  p l a i n t i f f
2 .  d e f e n d a n t s  a c t e d  i n  c o n c e r t
3 .  h a z a r d o u s  w a s t e
4 .  b u s i n e s s  t o r t s
5 .  m a n u f a c t u r i n g  o f  g e n e r i c  p r o d u c t s  

WEST V I R G IN I A

1980 -  A b o l i t i o n  e x c e p t  i n  c a s e s  w e r e  d e f e n d a n t s  a r e  more t h a n  25 % 
a t  f a u l t .

WISCONSIN

No ch an g e s  

WYOMING

1986 -  ' l o t a l  a b o l i t i o n

V7



NEBRASKA ‘

No chang e s  

\f NEUADA

1987 _  A b o l i s h e d  e x c e p t  F o r :

1. p r o d u c t  l i a b i l i t y  c a s e s
2 .  t o x i c  w a s t e s
3. i n t e n t i o n a l  t o r t s
4 .  cases  i n  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t  

NEW HAMPSHIRE

1981 -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a v o r  o f  s e v e r a l  l i a b i l i t y .  N . H .  
Rev S t a t .  Ann. S e c .  5 0 7 . 7 - a .

NEW J E R S E Y

No chang e s

NEW MEXICO

1981 -  A b o l i s h e d  by c a s e  l a w .  A b o l i t i o n  w i t h  e x c e p t i o n s .

1987 -  A b o l i s h e d  e x c e p t  f o r :

1.  i n t e n t i o n a l  t o r t s
2 .  s i t u a t i o n s  no t  found i n  t h e  m ain  t e x t  o f  t h e  l e g i s l a t i o n  

and " h a u i n g  sound b a s i s  i n  p u b l i c  p o l i c y "
3. among d e f e n d a n t s  who haue a r e l a t i  u n s h i p  i m p o s i n g  

v i c a r i o u s  l i a b i l i t y
4 .  d e f e n d a n t s  h e ld  s t r i c t l y  l i a b l e  f o r  zne m a n u f a c t u r e  and 

s a l e  o f  a d e f e c t i v e  p r o d u c t

/  NEW YORK

1986 -  A b o l i s h e d  i n  n o n - e c o n o m ic  damages c a s e s  e x c e p t  f o r :

1.  a d e f e n d a n t  who i s  more t h a n  50 % a t  f a u l t
2 .  a d m i n i s t r a t i v e  h e a r i n g s
3. i n  w o r k e r s  1 c o m p e n s a t io n  c a s e s  w h i c h  i m p l e a d  t h i r d  p a r t i e s
4 .  i n t e n t i o n a l  t o r t s
5.  t o x i c  t o r t s
6 .  p ro duc t  l i a b i l i t y  c a s e s  w h e re  th e  r e s p o n s i b i l i t y  c a n n o t  

be j o i n e d  to  the a c t i o n
7 .  c o n s t r u c t i o n  c a s e s
8 .  c o n t r a c t  c a s e s
9 .  motor v e h i c l e  c a s e s



1986 -  A b o l i s h e d  e x c e p t  f o r :

1.  c a s e s  l e s s  t h a n  $ 2 5 , 0 0 0  w o r t h  o f  t o t a l  damages
2 .  i n t e n t i o n a l  t o r t s
3 .  f a u l t  f r e e  p l a i n t i f f s  
4-. la n d  s a l e  p r a c t i c e s
5 .  p o l l u t i o n  c o n t r o l  c a s e s
6 .  s e c u r i t y  t r a n s a c t i o n s
7 .  a n t i - t r u s t
8 .  RICO Act  c a s e s

GEORGIA

1987 -  A b o l i s h e d ,  h o w e v e r ,  a j u r y  may s p e c i f y  p a r t i c u l a r  damages and 
award a j u r y  u e r d i c t  s e u e r a l l y .

\/h a w a i i

1986 -  A b o l i s h e d  i n  n o n - e c o n o m ic  damages c a s e s  e x c e p t  f o r :

1 .  a d e f e n d a n t  i s  more t h a n  25 % a t  f a u l t
2 .  i n t e n t i o n a l  t o r t s
3 .  e n v i r o n m e n t a l  p o l l u t i o n
4 .  t o x i c  c a s e s
5 .  a i r c r a f t  a c c i d e n t s
6 .  s t r i c t  l i a b i l i t y  c a s e s
7 .  p r o d u c t  l i a b i l i t y  c a s e s
8 .  m o to r  v e h i c l e  a c c i d e n t s

/  IDAHO

1987 -  A b o l i s h e d  e x c e p t  f o r :

1 .  i n t e n t i o n a l  t o r t s
2 .  h a z a r d o u s  w a s t e s

/ IL L IN O IS  

1986 -  A b o l i s n e d  e x c e p t  f o r :

1.  d e f e n d a n t s  more t h a n  25 % a t  f a u l t
2 .  m e d i c a l  e x p e n s e s
3 .  m e d i c a l  m a l p r a c t i c e  c a s e s
4 .  e n v i r o n m e n t a l  c a s e s

INDIANA

1984 -  T o t a l  a b o l i t i o n  

IOWA

1984 -  L i m i t e d  th e  d o c t r i n e  so i t  w o u ld  n o t  a p p ly  to d e f e n d a n t s  
Found to b e a r  l e s s  than 50 p e r c e n t  o f  t o t a l  F a u l t  a s s i g n e d  to a l l  
p a r t i e s ,  l e a v i n g  them l i a b l e  F o r  t h e i r  s e v e r a l  amount.  Io w a  1984 
A c t ,  S e c s .  6 6 8 . 1 - 6 6 8 . 3 ,  6 1 9 . 1 7 .

v FLORIDA




