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HOUSE COMMITTEE REPORT

(9)
Date referred: 1/22/88 FURTHER REFERRALS: Judiciary
Finance
DATE: 3 ~]~ 817
The Resources Committee has considered HB 389

"An Act relating to recovery of state costs for oil and hazardous substance
releases; and providing for an effective date."

RECOMMENDS :

[ ] replace with [ 1 the same title

c ] attached amendment(s) [ 1 anew title
[ 1 do pass
c ] do not pass
no recommendation
1 individual recommendations

[ 1 additional referral to the Committee

ADOPTS: [ 1 letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ 1 fiscal impact [ ] same as previous fiscal note
zero fiscal note published
zero with analysis [ 1 same as previous zero fiscal

note published
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Hazardous Substance™ Cleanup Costs
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EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY a1 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
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EQUIPMENT

LAND* STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
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OTHER
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The bill will not increase state expenditures. Over the long run, it will
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STEVE COWPER, GOVERNOR

vCc/

DEPT. OF ENVIRONMENTAL CONSERVATION

POSITION PAPER
HB 389

CONTACT: AMY D. KYLE January 29, 1988
465-2600

Title

An act relating to oil and hazardous substance cleanup costs

Effect of the bill

The bill would give the state a priority in recovering its costs
for cleanup of oil and hazardous waste sites 1iIn cases where the
responsible party declares bankruptcy.

Department Position

The bill was introduced at the request of the Governor upon the
recommendation of the Department of Law. The Department supports
the bill.

The state 1is seeing increasing numbers of cases where entities
that are responsible for improper waste disposal declare
bankruptcy. In such cases, the state would have to foot the
bill for necessary site cleanup costs. This bill would give the
state priority in recovering such costs in a bankruptcy
proceeding.

Similar legislation has been adopted by several other states and
recommended by the U.S. Supreme Court.

Fiscal Effect
There will be no additional costs associated with this bill. The

legislation should reduce State expenditures for cleanup over the
long term. The Department has provided a zero fiscal note.



SUPREME COURT OF THE UNITED STATES

No. 83-1020

OHIO, PETITIONER v. WILLIAM LEE KOVACS, DBA
BeWENTERPRISES, et AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[January 9, 1985]

Justice O Tonnor,concurring.

| join the Court’s opinion and agree with its holding that
the cleanup order has been reduced to a monetary obligation
dischargeable as a “claim” under §727 of the Bankruptcy
Code. | write separately to address the petitioner’s concern
that the Court’s action will impede States in enforcing their
environmental laws.

To say that Kovacs’ obligation in these circumstances is a
claim dischargeable in bankruptcy does not wholly excuse the
obligation or leave the State without any recourse against
Kovacs’assets to enforce the order. Because “Congress has
generally left the determination of property rights in the as-
sets of a bankrupt’s estate to state law,” Butner V. uUnited
states, 440 U. S. 48, 54 (1979), the classification nf Ohio’s in-
terest as either a lien on the property itself, a perfected secu-
rity interest, or merely an unsecured claim depends on Ohio
law. That classification—a question not before us—gener-
ally determines the priority of the State’s claim to the assets
of the estate relative to other creditors. Cf. 11 U. S. C.
§545 (trustee may avoid statutory liens only in specified cir-
cumstances). Thus, a State may protect its interest in the
enforcement of its environmental laws by giving cleanup
judgments the status of statutory liens or secured claims.

The Court’s holding that the cleanup order was a “claim”
within the meaning of § 101(4) also avoids potentially adverse
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consequences for a State's enforcement of its order when the
debtor is a corporation, rather than an individual. In a
Chapter 7 proceeding under the Bankruptcy Code, a corpo-
rate debtor transfers its property to a trustee for distribution
among the creditors who hold cognizable claims, and then
generally dissolves under state law. Because the corpora-
tion usually ceases to exist, it has no postbankruptcy earn-
ings that could be utilized by the State to fulfill the cleanup
order. The State's only recourse in such a situation may
well be its “claim’* to the prebankruptcy assets.

For both these reasons, the Court's holding today cannot
be viewed as hostile to state enforcement of environmental
laws.
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SUPREME COURT OF THE UNITED STATES

Syllabus

OHIO v. KOVACS, DBAB « W ENTERPRISES ET al.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 83-1020. Argued October 10, 1984—Decided January 9, 1986

Petitioner State of Ohio obtained an inHunction in state court ordering re-
spondent and other defendants to clean up a hazardous waste disposal
site. When the injunction was not complied with, the State obtained the
appointment in state court of a receiver, who was directed to take pos-
session of the defendants’ property and other assets and to implement
the m(Junlctmn. The receiver took possession of the site but had not com-
pleted llia tasks when respondent filed a personal bankruptcy petition.

Seeking to require part of respondent’s posthankruptcy income to be ap-

plied to the receiver’s unfinished tasks, the State filed a motion in state

court to discover respondent's income and assets. At respondent's re-
guest, the Bankruptcy Court stayed these proceedings. The State then
lled a complaint in the Bankruptcy Court seeking a declaration that re-
spondent’s obligation under the state injunction was not dischargeable in
bankruptcy because it was not a "debt" or "liability on a claim™ within
the meaning of the Bankruptcy Code. For bankruptcy Eurposes, a debt
is a liability on a claim.  Section 101(4)(B) of the Bankruptcy Code in

Bertment part defines a claim as the "right to an equitable remedy for
reach of performance if such breach gives rise to a right of payment,

whether or not such right to an .equitable remedy is reduced to judg-
ment, fixed, contm%ent, matured, unmatured, disputed, undisputed, se-
cured, or unsecured." The Bankruptcy Court ruled against the State,
as did the District Court. The Court of Appeals affirmed, holding that
the State essentially sought from respondent only a monetary payment
and that such a required payment was a liability on a claim that was dis-
chargeat.e under the Bankruptcy Code.

Held:

1 The fact that the Army Corps of Engineers, using funds recovered
from those concerns that generated the wastes in quescion, has removed



n OHI0 v. KOVACS

Syllabus

the wastes from the site does not render the case moot. The State still
has a stake in the outcome of the case hased on its claim that the removal
of the wastes did not satisfy all of respondent’s obligation to clean up the
site since the ground remains permeated with toxic materials that must
be removed to avoid further rvilution. P.3 -
2. Respondent's obligation under the injunction is a “debt" or “liability
on a claim” subject to chcharﬁe under the Bankruptcy Code. Contrary
to the State’s contention, there is no indication in the language of
§101(42(B) that the right to performance cannot be a claim unless it
arises from a contractual arrangement. Moreover, it is apparent that
Congress desired a broad definition of a “claim” and knew how to limit
the application of a provision to contracts when it desired to do so.
Where it is clear that what the receiver wanted from respondent after
bankruptcy was the money to defray cleanup costs, the Court oprdpeaIs
did not'err in concluding that the cleanup order had been converted into
an obligation to pay money, an obligation that was dischargeable in bank-
ruptcy. Pp. 3-9.
717 F. 2d 984, affirmed.

“White, J., delivered the opinion for a unanimous Court. 0'Covnor,J.,
filed a concurring opinion.
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SUPREME COURT OF THE UNITED STATES

No. §3-1020

OHIO v. WILLIAM LEE KOVACS, DBA B & W
ENTERPRISES, ET al.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[January 9, 1985]

Justice W hite delivered the opinion of the Court.

Petitioner State of Ohio obtained an injunction ordering
respondent William Kovacs to clean up a hazardous waste
site. A receiver was subsequently appointed. Still later,
Kovacs filed a petition for bankruptcy. The question before
usis whether, in the circumstances present here, Kovacs’ ob-
ligation under the injunction is a “debt” or “liability on a
claim” subject to discharge under the Bankruptcy Code.

Kovacs was the chief executive officer and stockholder of
Chem-Dyne Corp., which with other business entities oper-
ated anindustrial and hazardous waste disposal site in Hamil-
ton, Ohio. In 1976, the State sued Kovacs and the business
entities in state court for polluting public waters, maintaining
a nuisance, and causing fish kills, all in violation of state en-
vironmental laws. In 1979, both in his individual capacit.v
and on behalfof Chem-Dyne, Kovacs signed a stipulation a .;
judgment entry settling the lawsuit. Among other things,
the stipulation enjoined the defendants from causing furthe:1
pollution of the air or public waters, forbade bringing addi-
tional industrial wastes onto the site, required the defendants
to remove specified wastes from the property, and ordered
the payment of 575,000 to compensate the State for injur:/ to
wildlife.
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Kovacs and the other defendants failed to comply with
their obligations unde the injunction. The State then ob-
tained the appointment in state court of a receiver, who was
directed to take possession ofall property and other assets of
Kovacs and the corporate defendants and to implement the
judgment entry by cleaning up the Chem-Dyne site. The re-
ceiver took possession of the site but had not completed his
tasks when Kovacs filed a personal bankruptcy petition.1

Seeking to develop a basis for requiring part of Kovacs'
posthankruptcy income to be applied to the unfinished task of
the receivership, the State then filed a motion in state court
to discover Kovacs' current income and assets. Kovacs re-
quested that the Bankruptcy Court stay those proceedings,
which it did.2 The State also filed a complaint in the Bank-
ruptcy Court seeking a declaration that Kovacs' obligation
under the stipulation and judgment order to clean up the
Chem-Dyne site was not dischargeable in bankruptcy be-
cause it was not a “debt,” a liability on a “claim,” within the
meaning ofthe Bankruptcy Code. In addition, the complaint
sought an inj  .tion against the bankruptcy trustee to re-

IKovacs originally filed a reorganization petition under Chapter 11 of
the Bankruptcy Code, 11U. S. C. § 1101 et aeq., but converted the petition
to a liquidation bankruptcy under Chapter 7. See 11 U. S. C. 51112

‘The Bankruptcy Court held that the re?uested hearing was an effort
to collect money from Kovacs in violation of the automatic stay provision.
See 1L U. S. C. 8362 It entered a specific stay as welL  The District
Courtaffirmed, ruling that Ohio was trying to enforce ajudgment obtained
before filing of the bankruptcy petition. - The Court of Appeals for the
Sixth Circutt also found the hearing barred. in r» Kovacs, 681 F. 2d 454
(1982). In that court's view, while 5362(b) allowed governmental uuits to
continue to enforce police powers through mandatory injunctions, it denied
them the power to collect money in their enforcement efforts. Because of
the later filing by Ohio of a complaint to declare that Kovacs' obligations
were not claims under bankruptcy, we granted certiorari, vacated the
judgment of the Court of Appeals, and remanded to that court to consider
whether the dispute over the stay was moot. 459 U. S. 1167 (1983). As
far asdwe are advised, the Court of Appeals has taken no action on the
remand.
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strain him from pursuing any action to recover assets of
Kovacs in the hands of the receiver. The Bankruptcy Court
ruled against Ohio, in re Kovacs, 29 B. R. 816 (SD Ohio
1982), as did the District Court. The Court of Appeals for
the sixth circuit affirmed, holding that Ohio essentially
sought from Kovacs only amonetary payment and that such a
required payment was a liability on a claim that was dis-
chargeable under the bankruptcy statute. in re kovacs, 111
F. 2d 984 (1983). We granted certiorari to determine the
dischargeability of Kovacs' obligation under the affirmative
injunction entered against him. 465 U. S. (1983).

Kovacs alleges that the Army Corps of Engineers, using
funds recovered from those concerns that generated the
wastes, has removed all industrial wastes from the site and
that if he has an obligation to pay th.se expenses, the obliga-
tion is owed to the United States, not the State. Kovacs
urges that the case is therefore moot. The State argues that
the case is not moot because the removal of the barrels and
wastes from the surface did no., satisfy all of Kovacs' obliga-
tions to clean up the site; it is said that the ground itself re-
mains permeated with toxic materials that must be removed
if further pollution of the public waters is to be avoided. We
perceive nothing feigned or .frivolous about the State’s sub-
mission. sibron V. New York, 392 U. S. 40, 57 (1968) The
State surely has a stake in the outcome of this case, united
States Parole Comm’™ V. Geraghty, 445 U. S. 388, 397
(1980), which in our view is not moot. We proceed to the

merits.
[

Except for the nine kinds of debts saved from discharge by
11 U. S. C. §523(a), a discharge in bankruptcy discharges
the debtor from all debts th.t arose before bankruptcy.
§727(h). Itis notclaimed here that Kovacs' obligation under
the injunction fell within any of the categories of debts ex-
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cepted from discharge by §523. Rather, the State submits
that the obligation to clean up the Chem-Dyne site is not a
debt at all within the meaning of the bankruptcy law.

For bankruptcy purposes, a debt is a liability on a claim.
§101(11). A claim is defined by §101(4) as follows:

“(4) ‘claim" means—
"(A) right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed,

contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured; or

"(B) right to an equitable remedy for breach of perform-
ance if such breach gives rise to a right to payment,
whether or not such right to an equitable remedy is re-
duced to judgment, fixed, contingent, matured, unma-
tured, disputed, undisputed, secured, or unsecured.”

The provision at issue here is §101(4)(B). For the purposes
of that section, there is little doubt that the State had the
right to an equitable remedy under state law and that the
right has been reduced to judgment in the form of an in-
junction ore!sring the cleanup. The State argues, however,
that the injunction it has secured is not a claim against
Kovacs for bankruptcy purposes because (1) Kovacs' default
was a breach of the statute, not a breach of an ordinary com-
mercial contract which concededly would give rise to a claim:
and (2) Kovacs' breach of his.obligation under the injunction
did not give rise to a right to payment within the meaning of
§101(4)(B). We are not persuaded by either submission.

There is no indication in the language of the statute that
the right to performance cannot be a claim unless it arises
from a contractual arrangement. The State resorted to the
courts to enforce its environmental laws against Kovacs and
secured a negative order to cease polluting, an affirmative
order to clean up the site, and an order to pay asum of money
to recompense the State for damage done to the fish popula-
tion. Each order was one to remedy an alleged breach of
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Ohio law; and if Kovacs'obligation to pay $75,000 to the State
isadebt dischargeable in bankruptcy, which the State freely
concedes, it makes little sense to to assert that because the
cleanup order was entered to remedy a statutory violation, it
cannot likewise constitute a claim for bankruptcy purposes.
Furthermore, it is apparent that Congress desired a broad
definition of a “claim”3and knew how to limit the application
of a provision to contracts when it desired to do so.* Other
provisions cited by Ohio refute, rather that support, its
strained interpretation.3

The courts below also found little substance in the submis-
sion that the cleanup obligation did not give rise to a right to
payment that renders the order dischargeable under §727.
The definition of “claim™ in H. R. 8200 as originally drafted
would have deemed aright to an equitable remedy for breach
of performance a claim even if it did not give rise to aright to
payment.4 The initial Senate definition of claim was nar-
rower,7 and a compromise version, §101(4), was finally
adopted. In that version, the key phrases “equitable rem-
edy,” “breach of performance,” and “right to payment” are
not defined. See 117" S. C. §101. Nor are the differences
between the successive versions explained. The legislative

JH. R. Rep. No.95-595, g 309 (1977); S. Rep. No. 95-989. p. ﬂ£1978).
Sge%gFéALevm & EL Klee, Collier on Bankruptcy 1101-.04,101-46-1 (15th
e

aslee ]1)U. S. C. 5365 (assumption or rejection of executory contracts
and leases).

‘Congress created exemptions from discharge for claims involv n:g en-
alties and forfeitures owed to a governmental unit, 11.U. S. C. 552 (a???),
and for claims involving embezzlement and larceny. 5523(a)(4). It a
bankruptcy debtor has committed larceny or embezzlement, g|V|n? rise to
a remedy of either damages or equitable restitution under state law, the
resultmg_ liability for breach of an obligation created by law is clearly a
claim which is nondischargeable in bankruptcg. . .
‘H. R. 8200, 95th Cong., 1st Sess., 309-310 (House Committee print
1977), as rezgorted September 8, 1977 .

31'81?5778' 06, 95th Cong., 1st Sess., 299 (1977), as introduced October
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history offers only a statement by the sponsors of the Bank-
ruptcy Reform Act with respect to the scope of the provision:

“Section 101(4)(B) ... is intended to cause the liquida-
tion or estimation of contingent rights of payment for
which there may be an alternative equitable remedy
with the result that the equitable remedy will be suscep-
tible to being discharged in bankruptcy. For example,
in some States, ajudgment for specific performance may
be satisfied by an alternative right to payment in the
event performance is refused; in that event, the creditor
entitled to specific performance would have a “claim” for
purposes of a proceeding under title [1.78

We think the rulings of the courts below were wholly consist-
ent with the statute and its legislative history, sparse as it is.
The Bankruptcy Court ruled as follows, in re kovacs, 29
B. R., at 816:

“There is no suggestion by plaintiff that defendant can
render performance under the affirmative obligation
other than by the payment of money. We therefore
conclude that plaintiff has a claim against defendant
within the meaning of 11 U. S. C. §101(4), and that de-
fendant owes plaintiff a debt within the meaning of 11
U.S. C. 8101(11). Furthermore, we have concluded
that that debt is dischargeable.”*

" 124 Cong. Rec. 32393 (1978) (remarks of Rep. Edwards); see also id.,
at33992$remarks of Sen. DeConrini). .

"More fully stated, the Bankruptcy Court's observations were:

“What is at stake in the Pre- . notion is whether defendant's bank-
ruptcy will d|scharﬁe the affirmative obligation imposed upon him by the
Judgment Entry, that he remove and dispose of all industrial and/or other
wastes at the subject premises. If plaintiffis successful here, it would be
ahle to levy on defendant's wages, the action prevented by our Prior De-
cision, after defendant's bankruptcy case is closed and/or the stay of 11
U. S. C. 3362 as interpreted by our Prior Decision is no longer in force.
The ﬁ)arnes have crystallized the issue here in 5|mFIe fashion, plaintiff
stoutly insisting that the just identified affirmative obligation is not a mon-
etary obligation, while defendant says that it is. The problem .u*ises, of
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I[he District Court affirmed, primarily because it was bound
by and saw no error in the Court of Apperls’ prior opinion
holding that the State was seeking no more than a money
judgment as an alternative to requiring Kovacs personally to
perform the obligations imposed by the injunction. To hold
otherwise, the District Court explained, “would subvert Con-
gress’ clear intention to give debtors a fresh start.” App.
JA-16. The Court of Appeals also affirmed, rejecting the
StateS insistence that it had no right to, and was not at-
tempting to enforce, an alternative right to payment:

“Ohio does not suggest that Kovacs is capable of person-
ally cleaning up the environmental damage he may have
caused. Ohio claims there is no alternative right to pay-
ment, but when Kovacs failed to perform, state law gave
a state receiver total control over all Kovacs’ assets.
Ohio later used state law to try and discover Kovacs'
post-petition income and employment status in an appar-
ent attempt to levy on his friture earnings. In reality,
the only type of performance in which Ohio is now inter-
ested is a money payment to effectuate the Chem-Dyne
cleanup.”

course, hecause it is not stated as a monetary obligation. Essentially for
this reason plaintiff argues that it is not a monetary obligation. ~ Yet plain-
tiffin discussing the back%round for the Judgment Fntry says that it ex-
pected that defendant would generate sufficient funoa in his ongoing busi-
ness to pay for the clean—.uE. Moreover, we take judicial notice that
plaintiff sought discovery with respect to defendant's earnings, the matter
dealt with in"our Prior Decision, for the purpose ofllev%mg upon his wages,
a technique which has no application other than in the enforcement of a
moneyjud?ment. There is no suggestion by plaintiff tha: defendant can
render performance under the affirmative obligation other than by the pay-
ment 0 monleﬁ.. We therefore conclude that plaintiff has a claim against
defendant within the meaning of 11 U. S. C. 5101(4), and that defendant
owes plaintiff a debt within the meaning of 11 U. S. C. §101(1%)§ Fur-
theé£n8ore, we have concluded that that debt is dischargeable." B.R.
at 818
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“The impact of its attempt to realize upon Kovacs' in-
come or property cannot be concealed by legerdemain or
linguistic gymnastics. Kovacs cannot personally clean
up the waste he wrongfully released into Ohio waters.
He cannot perform the affirmative obligations properly
imposed upon him by the State court except by paying
money or transferring over his own financial resources.
The State of Ohio has acknowledged this by its steadfast
pursuit of payment as an alternative to personal per-
formance.” 717 F. 2d, at 987-988.

As we understand it, the Court of Appeals held that, in the
circumstances, the cleanup duty had been reduced to a mone-
tary obligation.

We do not disturb this judgment. The injunction surely
obliged Kovacs to clean up the site. But when he failed to do
so, rather than prosecute Kovacs under the environmental
laws or bring civil or criminal contempt proceedings, the
State secured the appointment of a receiver, who was or-
dered to take possession ofall ofKovacs' nonexempt assets as
well as the assets of the corporate defendants and to comply
with the injunction entered against Kovacs. As wise as this
course may have been, it dispossessed Kovacs, removed his
authority over the site, and divested him ofassets that might
have been used by him to clean up the property. Further-
more, when the bankruptcy trustee sought to recover
Kovacs' assets from the receiver, the latter sought aninjunc-
tion against such action. Although Kovacs had bheen ordered
to “cooperate” with the receiver, he was disabled by the
receivership from personally taking charge of and carrying
out the removal of wastes from the property. What the re-
ceiverwanted from Kovacs after bankruptcy was the money
to defray cleanup costs. Atoralargumentin this Court, the
State's counsel conceded that after the receiver was ap-
pointed, the only performance sought from Kovacs was the
payment of money. Tr. of Oral Arg. 19-20. Had Kovacs
furnished the necessary funds, either before or after bank-
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ruptcy, there seems little doubt that the receiver and the
State would have been satistied. On the facts before it, and
with the receiver in control of the site,Dwe cannot fault the
Court of Appeals for concluding that the cleanup order had
been converted into an obligation to pay money, an obligation
that was dischargeable in bankruptcy.1

IV

It i3 well to emphasize what we have not decided. First,
we donot suggest that Kovacs'discharge will shield him from
prosecution for having violated the environmental laws of
Ohio or for criminal contempt for not performing his obliga-
tions under the injunction prior to banJaiiptcy. Second, had
a fine or monetary penalty for violation of state law been im-
p< d on Kovacs prior to bankruptcy, §523(a)(7) forecloses
any suggestion that his obligation to pay the fine or penalty
would be discharged in bankruptcy. Third, we do not ad-
dress what the legal consequences would have been had
Kovacs taken bankruptcy before a receiver had been ap-
pointed and a trustee had heen designated with the usual

"eWe were advised at oral arPument that the receiver at that time was
still in possession of the site, although he was contemplating terminating
the receivership. Tr. of Oral Arg. 4,56-57. We were also advised that it
was difficult to tell exactly who owned the property at 500 Ford Boulevard
and that although the trustee did not formagg abandon the property, he did
not seek to take possession of it. 1d., at 55 58

uThe State relie3 on penn Terra, Ltd. V. Department of Environmental
Resources, 133F. 24 267 (CA3 1984). There, the Court of Appeals for the
Third Circuit held that the automatic stay provision of 11.U. S. C. §362did
not apply to the State’s seeking an injunction against a bank ipt to require
compliance with the environmental laws. This was held to be an effort to
enforce the police power statutes ofthe State, not a suit to enforce a money
judgment. But in that case, there had been no appointment of a receiver
who had the duty to comply with the state law and who was seeking money
from the bankrupt. The automatic stay provision does not apply to suits
to enforce the requlatory statutes of the State, but the enforcement of such
ajudgment bg.seekmg money from the bankrupt—what the Court of Ap-
peatlts for the Sixth Circuit concluded was involved in this case—is another
matter.
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duties of a bankruptcy trustee.2 Fourth, we do not hold
that the injunction against bringing further toxic wastes on
the premises or against any conduct that will contribute to
the pollution of the site or the State’s waters is dischargeable
in bankruptcy; we here address, as did the Court of Appeals,
only the affirmative duty to clean up the site and the duty to
pay money to that end. Finally, we do not question that
anyone in possession of the site—whether it is Kovacs or
another in the event the receivership is liquidated and the
trustee abandons the property, oravendee from the receiver
or the bankruptcy trustee—must compiy with the environ-
mental laws of the State of Ohio. Plainly, that person or

“The commencement of a case under the Bankruptcy Act creates an es-
tate which, with limited exceptions, consists of all of the debtor's property
wherever located. 11U. S. C. 5541 The trustee, who is to be appointed
promptly in Chapter 7 cases, is charged with the duty ofcollectlnﬁ and re-
ducing the propertg of the estate and is to be accountable for all of such
property. 11 U.S. C. 3704 A custodian of the debtor's property ap-
pointed before commencement of the case is required to deliver the debt-
or's property in his custody to the trustee, unless the bankrugtcy court
concludes that the interest of creditors would be better served by permit-
ting the custodian to continue in possession and control of the property.
1U. S. C. 8543 Afternotice and hearing, the trustee may abandon any
property of the estate that is burdensome to the estate or that is of in-
consequential value to the estate. 11U. S. C. §554. Such abandonment
is to the person havm_/%the possessory interest in the property. S. Rep.
No. 96-989, p. 92(1978). Properry that is scheduled but not administered
is deemed abandoned. 11 U. S. C. 5554(c). Had no receiver heen ap-
pointed prior to Kovacs' bankruptcy, the trustee would have been charged
with the duty of collecting Kovacs' nonexempt property and administering
it. If the site at issue were Kovacs' property, the trustee would shortly
determine wHther it was of value to the estate. If the property was
worth more than the costs of bringing it into cothance with state law, the
trustee would undoubtedly sell it far its net value, and the buyer would
clean up the foroperty, in which event whatever obligation Kovacs might
have had to clean up the property would have been satisfied. If the ProP-
erty were worth less than the cost of cleanup, the trustee would likely
abandon it to its prior owner, who would have to comply with the state
environmental law to the extent of his or its ability.
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firm may not maintain a nuisance, pollute the waters of the
State, or refuse to remove the source of such conditions. As
the case comes to us, however, Kovacs has heen dispossessed
and the State seeks to enforce his cleanup obligation by a
money judgment.

The judgment of the Court of Appeals is

Affirmed.
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pollution or contamination or emergency results from theﬂ'oint.nefqligence or other actions
of two or more persons, firms or corporations, each shall be liable to the others for a pro
rata share of the costs of containing, and removing or otherwise mitigating the effects of
the same and for all damage caused thereby.

(b)  No person, firm or corgoration which renders assistance or advice in mitjPating
or attempting to mitigate the effects of an actual or threatened discharge of oil or

petroleum or chemical liquids or solid, liquid or gaseous products or hazardous materials
or which assists in preventing, rieaning-up or disposing of any such discharge shall be
held liable, notwithstanding any other provision of law, for civil damages as a result of
any act or omission by him in rendering such assistance or advice, except acts or
omissiins amounting to gross negligence or wilful or wanton misconduct, unless he is
compensated for such assistance or advice for more than actual expenses. For the purpose
of this subsection, “discharge” means spillage, uncontrolled loss, seepage or filtration
and “hazardous materials” means any material or substance designated as such by any

state or federal hw or regulation.

(c)  The immunity provided in this section shall not apply to (1) any Person, firm or
corporation responsible for such discharge, or under a duty to mitipte the effects of such
discharge, (2Vany agency or instrumentality of such person, firm or corporation or (3)
negligence in the operation of a motor vehicle.

(1969, P.A. 765, S. 5; 1971, P.A. 872. S. 105 P.A. 79-605, S. 6. 17; P.A. 83-374,S. 1, 2; P.A. 86-239. S. 12,

History: 1971 id replaced reference to wxter resomces commission in Subsec. (b) with reference to envrroranesail
protection”commissioner, P.A. 79-605 clarified provisions by adding references to containment i taitiganoe of pollutants, u
‘solid, liquid or gaseous" products, to; ;zinJous wastes, etc.; Sec. 25-34ff transferred to Sec. 22*-452'in 1983; P.A. 83-374
replaced existing provisions re liability of persons firms and corporations assmtmg in cleaning up or,d|sPosu£ of discharge*
with new Prowsmns and defined "d'reharge" and "hazardous material" and added Subsee. (c), excluding from the wununitiea
provided those responsible for the discharge or those who are negligent in the operation of k motor vehicle; P.A. 86-239
amended Subsee. (a) by authorizing municipalities lo be reimbused for clean-up expenses.

Sec. 22a-452a. State lieu against real estate as security for amounts paid to
clean up hazardous waste, (a) On and after June 3, 1985, any amount paid by the
commissioner of environmental protection pursuant to subsection (b) of section 22a-451
to contain and remove or mitigate the effects of a spill shall be a lien against the real estate
of the person causing such spill in accordance with the provisions of this section.

()  Alien pursuant to this s'xrtion shall not be effective unless (1) a certificate of lien
is filed in the lana records of each town in which the real estate is located, descnbmg* the
real estate, the amount of the lien, the name of the owner as grantor and the name of the
person causing the spill, if known, and (2) the commissioner mails a copy of the
certificate to such persons and to all other persons of record holding an interest in such
real estate over which the commissioner’s lien is entitled to priority.

(c Such lien shall take precedence over all transfers and encumbrances recorded on
or after June 3,1985, in any manner affecting such interest in such real estate or any part
of it on which the spill occurred or from which the spill emanated, or real estate which
has been included, within the preceding three years, in the propertx description of such
real estate and is contiguous to such real estate. This subsection shall not apFIy. to real
estate which consists exclusively of residential real estate, including but not limited to,
residential units in any common interest community, as defined in section 47-202
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(d) Indiecaseofall otherreal estate, including real estate which consists exclusively
of residential real estate, including but not limited to, residential units in any common
interest community, as defined in section 47-202, the lien shall take precedence over any
transfer or encumbrance recorded after the commissioner files with the town clerk notice
of intent to file a lien on the land records in die town in which the real estate is located.

(e) When any amount with respect to which a lien has been recorded under the
provisions of this section has been paid or reduced, the commissioner, upon request of
my interested party, shall issue a certificate discharging or partially discharging such
lien, which certificate may be recorded in the same office in which the lien was recorded.
Any action for reduction or discharge of such lien or any appeal therefrom shall be in
accordance with the provisions of sections 49-35a to 49-35¢, inclusive, except that the
forms prescribed in section 49-35a shall be modified as the court deems appropriate. Any
action for the foreclosure of such lien shall be brought by the attorney genend in the name
of the state in the superior court for tlte judicial district in which the property subject to
such lien is situated, or, if such property is located in two or more judicial districts, in the
superior court for any one such judicial district, and the court ~?ay limit the time for
redemption or order the sale of such property or make such other or further decree as it
judges equitable.

(P.A. B4<35. 5. 2; PA. 85-443.S. 2. §)

History: P.A. 85-44] divided section into Subsets, and amended Subsee. (a) to a_pplr section to amoonu paid alter Juno
3, 1985. instead of October t. 1984; inserted new provisions as Subsec. (b) to require filing of the lien in the town clai'r
office; amended Subset, (c) to give the lien precedence over transfers and encumbrances to property on which the spill occnneo
or emanated from three [years prior to the spill except residential real estate; inserted new provisions as Subset, (d) to give (he
lien precedence over all transfers alter filing, and amended Subsec. () to authorize the commissioner to issue a certificate
partially discharging the lien.

Sec. 22a-452b. Exemption. Notwithstanding any provision of the general statutes,
a mortgagee who acquires title to real estate by virtue of a foreclosure or tender of a deed
in lieu of foreclosure, shall not be liable for any assessment, fine or other costs imposed
by the state for any spill upon such real estate beyond the value of such real estate,
provided such spill occurred prior to tl\e date of acquisition of title to such real estate by
such mortgagee.

(PA. 85443.S. 3. 5)

Sec. 22a-452c. Definition of spill. For the purposes of sections 22a-452a and
22a-452b, “spill" means the discharge, spillage, uncontrolled loss, seepage or filtration
of oil or petroleum or chemical liquids or solid, liquid or gaseous products or hazardous
waste.

(P.A. 85443, S. 1, 5)

Sec. 22a-453. (Formerly Sec. 25-54gg). Coordination of activities with other
agencies. Contracts for services. The commissioner shall represent the stale in its
relations with the federal government and with any mtnicipality and with any regional or
interstate authority in all matters relating to oil or petrc leum or chemical liquids or solid,
liquid or gaseous products or hazardous wastes polluti inor contamination or emergency
resulting from the discharge, spillage, uncontrolled 1:*s, seepage or filtration of such
substance or material or waste. Said commissioner n ry enter into agreements with the
federal government, such municipalities or authorities, to coordinate supervisory
activities and, subject to adequate appropriation.’, ‘are reasonable costs. The
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compel cleanup or containment consistent with regulations and guidelines established by
the secretary.

E. (1) When a site has been declared an abandoned hazardous waste site, the secre-
tar%/ is authorized to undertake the physical control, containment and-deamjpTor closure
of the abandoned hazardous waste site and may retain personnel for these purposes who
shall operate under his direction.

(2) In all cases in which the secretary proposes to treat, store, or dispose of hazardous
waste3 at the abandoned hazardous waste site, lie shall prepare a closure plan setting
forth how the site will be closed. The secretary shall provide an opportunity for the
E)ubhc to submit comments about the plan. The secretary shall provide adequate notice to
he public of any public hearings on the closure ﬁlan.by placing a notice in the general
circulation newspaper of the parish in which the hearing is to be held. If the secretary
determines that immediate action is required to secure the site or dispose of an! waste in
order to protect the health or safety of persons affected by the site or its contents or to
protect the environment, he may take such action prior to submission of the plan and may
subsequently submit a plan detailing emergency actions taken and those actions which he
will be taking in the future.

5.3) The secretary shall have authority to implement the closure plan and to take all
actions including erecting fences, signs, gates, levee3, and monitoring devices as are
reasonably necessary to secure the site and prevent unauthorized or inadvertent entry.

F. (1) The secretary, by recording the declaration of abandonment in the mortgage
reccrds of the parish where the property is located, ma,Y create a Hep-against property
declared to be abandoned to the extent of the expenditures by the state necessary to
remedy the problem or to the extent of,the.apﬁrmsed value “after said expenditures,
whichever is less. The secretary may provide in the declaration that the lien is limited to
certain portions of property declared to be abandoned and may provide that a lien shall
not be recorded against property of a person that the commission finds was in no way
responsible for the spill or accident causing the damage requiring the expenditure of
money from the fund. The filing of a sworn statement of the amount expended perfects
the lien retroactively to the date of the recordation of the declaration.

(2) Subsequent to a declaration of abandonment, a person whose property has been
declared to be abandoned and against which a lien has been created thereby may apply to
the secretary or file an action in the district court to require that the clerk erase the lien
from the records if the secretary or the court finds that the spill was in no Wag caused by
an%l. action or negligence on the part of the person who is the owner of the property
subject to the lien-or may file an action to have the debt reduced to the appraised value of
the property.

Added by Acts 1984, No. 674, § 1

§ 1149.7. Hazardous Waste Assessment Report; requirements; submission

A. The secretary is hereby authorized and mandated to develop a comprehensive
evaluation of hazardous waste in Louisiana, and to issue such evaluation in the form of a
report as provided for herein. The office of solid and hazardous waste shall assist the
secretary In the development and on-going update of the report.

B. Prior to Januarg 31, 1986, the secretary shall present a report as authorized in
e

Subsection A of this Section to the Senate and House Natural Resources Committees.
The report shall, at a minimum, provide the following information;

(1) An inventory of the known hazardous waste sites in Louisiana, including:

(@) The types of wastes as determined by the secretary to be present in the waste
sites.
(b) An estimate of the amount of each type of waste in a waste site as may be
reasonably determined by the secretary.
22
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water by the department of health and environment or the federal environ-
mental protection agency under the authority of the Safe Drinking W ater Act.
All such tests shall be paid for by such county. (Acts 1983, ch. 423, § 8]

Compiler's Notes. Concerning the Safe name is codified in pal* 7. chapter 13 of this
Drmka Water Act referred to in subsection title. _ ,
Ib), the federal act by that name is compiled in ~  Section to Section References. This sec-
U.S.C. in various sections throu%hout itles 5, tion is referred to in $ 68-46-210.
21, and 42, and the Tennessee act of the same

68-46-209. Liens on property. — (a) Whenever a hazardous substance
site is placed on the list of hazardous substance sites pursuant to
§ 68-46-206(e), or whenever the com nissioner otherwise begins to expend
money for investigation, identification, containment or dean up ofa particu-
lar site under this part, the commissioner may file a notice with the office of
the register of deeds of the county in which the property lies.

(b) Within one (1) year after the completion of a project to contain or clean
up tne hazardous substance at a particular site under this part, the commis-
sioner shall itemize the money so expended and shall file a statement thereof
in the office of the register of deeds of the county in which the property lies,
together with notarized appraisals by an independent appraiser of the value of
the property before and after the clean up work performed at the site, if the
money so expended shall result in a significant increase in property values.
Such statement shall constitute a lien upon such land. The lien shall not
exceed the amount determined by the appraisal to be the increase in the
market value of the property as a result of the clean up work.

(c) If the property owner is aggrieved by the amount of the lien filed under
subsection (a), the property owner may cause another appraisal to be per-
formed by an independent appraiser and may subm it the matter to the chan-
cery court of the county in which the property is located to determine the
appropriate amount of the lien. A decision of that court may be appealed
according to the Tennessee Rules of Appellate Procedure.

(d) The lien provided in this section shall be entered in the records of the
register of deeds of the county in which the property lies. Such statements
shall constitute a lien upon such property as of the date the notice is filed
pursuant to subsection (a), and shall have priority as a lien second only to tax
liens. Such a lien shall be satisfied to the extent of the value of the consider-
ation received at the time of transfer of ownership, and if the lien is not fully
satisfied at the time of transfer, it shall remain a lien on the property until it
is fully satisfied.

(e) A form of notice substantially as follows is sufficient to comply with
subsection (a):

NOTICE OF LIEN UNDER
HAZARDOUS WASTE MANAGEMENT ACT OF 19S3

NamMeOFtItIENOIART(S) s ————————————————— ..
PTOPEITY AU UTESS s
Description of property subject to possible lien sufficient to identify

SUCK PTOP BILY vttt
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Date, signature, and address of the Commissioner or his authorized
ABSIGNEE v s
The register of deeds shall note the date and time offiling, and an appropriate
registration number, and shall record the notice in the lien book in the office

of the register.

(f) The effective date of all prior liens claimedunder thischapter shallbe
unaffected by the 1986 amendment to this section if anotice is filed in accor-
dance with subsection (a) of this section on or before December 31, 1986,
which notice shall set forth, in addition to the information required by subsec-
tion (e) hereof, the claimed effective date of the lien ifearlier than the date of
the filing of the notice. After December 31, 1986, all claimed liens shall be
effective as of the date the notice is fiki pursuant to subsection (a). [Acts
1983, ch. 423, § 9, 1986, ch. 528, S 1)

Compiler's Notes. Acts 1986. ch. 588, it 1
added (a), (e), and (0 and amended Idl.

68-46-210. Responsible waste disposal inceniive fund. — (a) There is
created a special agency account in the general fund to be known as the
"responsible waste disposal incentive fund."

(b) There is appropriated to the responsible waste disposal incentive fund
the sum of five hundred thousand dollars ($500,000) for fiscal year 1983-1984
and there shall be appropriated the sum ofone million five hundred thousand
dollars ($1,500,000) for fiscal year 1984-1985.

(c) Interest accruing on investments and deposits of such fund shall be
returned ro it and remain a part of such fund.

(d) Any unencumbered and any unexpended balance of this fund remaining
at the end ofany fiscal year shall not revert to the general fund, but shall be
carried forward until expended in accordance with the provisions of this sec-
tion.

(e)(1) The board shall promulgate rules and regulations in accordance with
the provisions of the Uniform Administrative Procedures Act, compiled in
title 4, chapter 5, to establish eligibility requirements for a local government
to receive the money deposited in the responsible waste disposal incentive
fund.

(2) Ata minimum, for a local government to be eligible to receive such
funds, the commercial facility must be located within the jurisdiction of such
local government, such facility must have a permit to operate pursuant to the
provisions of 8 68-46-108, such facility must be constructed and operational
and the following standards must be met:

(A) The facility is multi-purpose with both land disposal capability and
facilities for advanced technology, high-temperature thermal treatment;

(B) The facility has a minimum design capacity to operate for twenty (20)
years;

(C) The facility is operated pursuant to the provisions of part 1 of this
chapter; and

(D) The local government with jurisdiction over the facility does not have
any zoning requirement, subdivision regulation, ordinance, regulation or





