


Wfrvdik i C  U ^ C l U V o  
j  (jI w  - b d „
u  j '~ /  (/ v  - I 4-»

I  D iJ 'V M
i\ {/ ' J  S  <s

d  ■ / , . I u  , r| ', T
' 1 T T

/■"T.

- K

ft i
r /

• _ x
,< ' ’ } :  * 1 >

rV.x. ^ i- U v L A

mdam— bb—



& J L  '

*

/s fyh'ocj, /rx-j 7/ d  J
$ a u &  'U Y  c L jr  J u r > f i<  £ ? r -4 < L ^

h J a + y ~  / b > / b id  "  d c jj?

0 / d  J i& d  _ k #  J?sud//W  / U ^ / ^ y v 'f a y .

f i / c jjf c . J ld d  d U i ^ - ^

/ J l g £ s H - S  d U O n & y  < ? / / jL £ c c d £  / s i* - ' p / / /  S ~ g * d * /p j

t  'f a p / r d d t  t ? j/

v j X i w /  f —  b s £ / /  6 s £  }J < & < j/ ~  /&  ) b / g s  s / / /

\ £ p t > * + & r ' f i t t f f a v £ a * * u .L 'Y d Z ^ tf . ) L  J s 2 c < ? < Z & 4 y & L  p p p b y  / d  / 0 f # / t s C * p  

a d '/ i M -  / 4 * k jd /  /  & / / & -  f a P / / d  / f a -

^ d jf a f r jg y  s d & t J s Y '. C / t e * v  '  6 y /L

d u d t  / f a d e  V r'd ^ L s  ^ d / f '  / & v jb f 2 y ? / 2
t

d  s / t d -S , -

y f c d  b d Z / s t / / / j/  / / j £ - ) d ^ s > < A u f a / 'b j/  

fy w / / f^ p jd  7  ' •

/ (j/< A  /^ y /z u ^ b / - k & y  //y fa -tx -fd - s {s A J L ,
a s \  S \  ST\ a

^ y f y . p t Yl 4 k t^  p > u b d  £- y / f i d p & / d y-  '*/> •

r f 'p p & t y T ' p /  jg g & a jx L . j/ / u d  / ■ ' / / ^  '/
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T i t l e

A n  a c t  r e l a t i n g  t o  o i l  a n d  h a z a r d o u s  s u b s t a n c e  c l e a n u p  c o s t s

E f f e c t  o f  t h e  b i l l

T h e  b i l l  w o u l d  g i v e  t h e  s t a t e  a  p r i o r i t y  i n  r e c o v e r i n g  i t s  c o s t s  

f o r  c l e a n u p  o f  o i l  a n d  h a z a r d o u s  w a s t e  s i t e s  i n  c a s e s  w h e r e  t h e  
r e s p o n s i b l e  p a r t y  d e c l a r e s  b a n k r u p t c y .

D e p a r t m e n t  P o s i t i o n

T h e  b i l l  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r  u p o n  t h e  

r e c o m m e n d a t i o n  o f  t h e  D e p a r t m e n t  o f  L a w .  T h e  D e p a r t m e n t  s u p p o r t s  
t h e  b i l l .

T h e  s t a t e  i s  s e e i n g  i n c r e a s i n g  n u m b e r s  o f  c a s e s  w h e r e  e n t i t i e s  

t h a t  a r e  r e s p o n s i b l e  f o r  i m p r o p e r  w a s t e  d i s p o s a l  d e c l a r e  

b a n k r u p t c y .  I n  s u c h  c a s e s ,  t h e  s t a t e  w o u l d  h a v e  t o  f o o t  t h e  

b i l l  f o r  n e c e s s a r y  s i t e  c l e a n u p  c o s t s .  T h i s  b i l l  w o u l d  g i v e  t h e  

s t a t e  p r i o r i t y  i n  r e c o v e r i n g  s u c h  c o s t s  i n  a  b a n k r u p t c y  
p r o c e e d i n g .

S i m i l a r  l e g i s l a t i o n  h a s  b e e n  a d o p t e d  b y  s e v e r a l  o t h e r  s t a t e s  a n d  
r e c o m m e n d e d  b y  t h e  U . S .  S u p r e m e  C o u r t .

F i s c a l  E f f e c t

T h e r e  w i l l  b e  n o  a d d i t i o n a l  c o s t s  a s s o c i a t e d  w i t h  t h i s  b i l l .  T h e  

l e g i s l a t i o n  s h o u l d  r e d u c e  S t a t e  e x p e n d i t u r e s  f o r  c l e a n u p  o v e r  t h e  

l o n g  t e r m .  T h e  D e p a r t m e n t  h a s  p r o v i d e d  a z e r o  f i s c a l  n o t e .



SUPREME COURT OF THE UNITED STATES
No. 8 3 -1 0 20

O H IO ,  P E T I T I O N E R  v. W I L L I A M  L E E  K O V A C S ,  D BA  
B  &  W  E N T E R P R IS E S ,  e t  A L .

ON W R IT  O F C E R T IO R A R I TO T H E  U N IT E D  ST A T E S  C O U R T  OF 
A P P E A L S  FO R  T H E  S IX T H  C IR C U IT

[Janua ry  9, 1985]

J u s t i c e  O ’C o n n o r , concurring.

I  j o in  th e  C o u r t ’s o p in io n  a n d  a g re e  w it h  it s  h o ld in g  th a t  
t h e  c le a n u p  o r d e r  has b e e n  re d u c e d  to  a m o n e t a r y  o b lig a t io n  
d is c h a r g e a b le  as a “c la im ” u n d e r  §727 o f  t h e  B a n k r u p t c y  
C o d e . I  w r it e  s e p a r a te ly  to  a d d re s s  th e  p e t it io n e r ’s c o n c e rn  
t h a t  th e  C o u r t ’s a c t io n  w i l l  im p e d e  S ta te s  in  e n fo r c in g  t h e ir  
e n v ir o n m e n ta l la w s .

T o  sa y  t h a t  K o v a c s ’ o b l ig a t io n  in  th e s e  c ir c u m s ta n c e s  is  a 
c la im  d is c h a r g e a b le  in  b a n k r u p t c y  d oes  n o t  w h o l ly  e x c u s e  th e  
o b l ig a t io n  o r  le a v e  th e  S ta te  w it h o u t  a n y  re c o u rs e  a g a in s t  
K o v a c s ’ a sse ts  to  e n fo r c e  th e  o r d e r . B e c a u s e  “C o n g re s s  has 
g e n e r a l ly  le f t  t h e  d e t e rm in a t io n  o f  p r o p e r ty  r ig h t s  in  th e  as ­
s e ts  o f  a  b a n k r u p t ’s e s ta te  to  s ta te  la w ,” B u tn e r  v. U n ited  

S ta te s , 440 U . S . 48, 54 (1979), th e  c la s s if ic a t io n  n f  O h io ’s in ­
t e r e s t  as e it h e r  a l ie n  o n  t h e  p r o p e r ty  it s e lf ,  a  p e r fe c te d  s e c u ­
r i t y  in t e r e s t ,  o r  m e r e ly  a n  u n s e c u r e d  c la im  d e p e n d s  o n  O h io  
la w . T h a t  c la s s if ic a t io n— a q u e s t io n  n o t  b e fo re  u s— g e n e r ­
a l ly  d e te rm in e s  th e  p r io r i t y  o f  th e  S ta te ’s c la im  to  th e  asse ts  
o f th e  e s ta te  r e la t iv e  to  o th e r  c r e d ito r s . C f .  11 U . S . C . 
§ 545 ( tru s te e  m a y  a v o id  s ta tu to r y  l ie n s  o n ly  in  s p e c if ie d  c ir ­
c um s ta n ce s ) . T h u s , a S ta te  m a y  p r o te c t  it s  in t e r e s t  in  th e  
e n fo r c e m e n t  o f it s  e n v ir o n m e n ta l la w s  b y  g iv in g  c le a n u p  
ju d g m e n t s  th e  s ta tu s  o f  s ta tu to r y  l ie n s  o r  s e c u re d  c la im s .

T h e  C o u r t ’s h o ld in g  th a t  th e  c le a n u p  o r d e r  w a s  a “c la im ” 
w it h in  th e  m e a n in g  o f  § 101(4) a lso  a v o id s  p o t e n t ia l ly  a d v e rs e
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co n s e q u e n c e s  fo r a S ta te 's  e n fo r c e m e n t  o f  its  o r d e r  w h e n  th e  
d e b to r  is  a c o r p o r a t io n , r a t h e r  t h a n  a n  in d iv id u a l .  I n  a 
C h a p t e r  7 p r o c e e d in g  u n d e r  th e  B a n k r u p t c y  C o d e , a c o r p o ­
ra te  d e b to r  t r a n s fe r s  it s  p r o p e r t y  to  a t r u s t e e  fo r  d is t r ib u t io n  
a m o n g  th e  c r e d it o r s  w h o  h o ld  c o g n iz a b le  c la im s , a n d  t h e n  
g e n e r a l ly  d is s o lv e s  u n d e r  s ta te  la w . B e c a u s e  th e  c o r p o r a ­
t io n  u s u a l ly  cea ses  to  e x is t , i t  h a s  n o  p o s t b a n k r u p t c y  e a r n ­
in g s  t h a t  c o u ld  b e  u t i l iz e d  b y  th e  S ta t e  to  f u l f i l l  t h e  c le a n u p  
o r d e r . T h e  S ta te 's  o n ly  r e c o u r s e  in  s u c h  a  s it u a t io n  m a y  
w e l l  b e  its  “c la im '' to  th e  p r e b a n k r u p t c y  a s s e ts .

F o r  b o th  th e s e  re a so n s , th e  C o u r t ' s  h o ld in g  to d a y  c a n n o t  
b e  v ie w e d  as h o s t i le  to  s ta te  e n f o r c e m e n t  o f  e n v ir o n m e n t a l 
la w s .
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SUPREME COURT OF THE UNITED STATES
Syllabus

O H IO  v. K O V A C S ,  DBA  B  &  W  E N T E R P R I S E S  E T  a l .

C E R T IO R A R I TO T H E  U N IT E D  STATES COURT O F APPEALS FOR 
T H E  S IX TH  C IR C U IT

No. 83-1020. Argued October 10, 1984—Decided January 9, 1985

Petitioner State of Ohio obtained an in junction in  state court ordering re­
spondent and other defendants to clean up a hazardous waste disposal 
site. When the injunction was not complied w ith, the State obtained the 
appointment in state court of a receiver, who was directed to take pos­
session of the defendants’ property and other assets and to implement 
the in junction. The receiver took possession of the site but had not com­
pleted Ilia tasks when respondent filed a personal bankruptcy petition. 
Seeking to require part of respondent’s postbankruptcy income to be ap­
plied to the receiver’s unfinished tasks, the State filed a motion in state 
court to discover respondent's income and assets. A t respondent's re­
quest, the Bankruptcy Court stayed these proceedings. The State then 
filed a complaint in  the Bankruptcy Court seeking a declaration that re­
spondent’s obligation under the state in junction was not dischargeable in 
bankruptcy because it was not a "debt" or "liab ility on a claim" w ith in  
the meaning of the Bankruptcy Code. For bankruptcy purposes, a debt 
is a liab ility  on a claim. Section 101(4)(B) of the Bankruptcy Code in 
pertinent part defines a claim as the "right to an equitable remedy for 
breach of performance if such breach gives rise to a r igh t of payment, 
whether or not such right to an .equitable remedy is reduced to ju dg ­
ment, fixed, contingent, matured, unmatured, disputed, undisputed, se­
cured, or unsecured." The Bankruptcy Court ruled against the State, 
as d id the D istrict Court. The Court of Appeals affirmed, hold ing that 
the State essentially sought from respondent only a monetary payment 
and that such a required payment was a liab ility  on a cla im  that was dis- 
chargeat.e under the Bankruptcy Code.

Held:

1. The fact that the Army Corps of Engineers, using funds recovered 
from those concerns that generated the wastes in quescion, has removed
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the wastes from the site does not render the case moot. The State s till 
has a stake in  the outcome of the case based on its cla im  that the removal 
of the wastes did not satisfy all of respondent’s obligation to clean up the 
site since the ground remains permeated w ith toxic materials that must 
be removed to avoid further rv llu t io n . P. 3.

2. Respondent's obligation under the in junction is a “debt" or “liab ility  
on a cla im” subject to di.c charge under the Bankruptcy Code. Contrary 
to the State’s contention, there is no indication in  the language of 
§ 101(4)(B) that the r ig h t to performance cannot be a claim unless it 
arises from a contractual arrangement. Moreover, it  is apparent that 
Congress desired a broad definition of a “cla im” and knew how to lim it 
the application of a provision to contracts when it desired to do so. 
W here it  is clear that what the rece iver wanted from respondent after 
bankruptcy was the money to defray cleanup costs, the Court of Appeals 
did not err in  concluding that the cleanup order had been converted into 
an obligation to pay money, an obligation that was dischargeable in bank­
ruptcy. Pp. 3-9.

717 F . 2d 984, affirmed.

W h it e , J ., delivered the opinion for a unanimous Court. O’C o .v n o r , J ., 
filed a concurring opinion.
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SUPREME COURT OF THE UNITED STATES

N o. 8 3 -1 0 2 0

O H IO  v. W I L L I A M  L E E  K O V A C S ,  D B A  B  &  W  
E N T E R P R I S E S ,  E T  a l .

ON  W R IT  O F  C E R T IO R A R I TO T H E  U N IT E D  S T A T E S  C O U R T  OF 
A P P E A L S  FO R  T H E  S IX T H  C IR C U IT

[Janu a ry  9 , 1985]

J u s t i c e  W h i t e  delivered the opinion of the Court.

P e t it io n e r  S ta te  o f  O h io  o b ta in e d  a n  in ju n c t io n  o r d e r in g  
r e s p o n d e n t  W i l l i a m  K o v a c s  to  c le a n  u p  a  h a z a rd o u s  w a s te  
s it e . A  r e c e iv e r  w a s  s u b s e q u e n t ly  a p p o in t e d . S t i l l  la te r , 
K o v a c s  f i le d  a p e t it io n  fo r  b a n k r u p tc y . T h e  q u e s t io n  b e fo re  
u s  is  w h e t h e r ,  in  th e  c ir c u m s ta n c e s  p r e s e n t  h e r e , K o v a c s ’ o b ­
l ig a t io n  u n d e r  th e  in ju n c t io n  is  a “d e b t” o r  “l i a b i l i t y  o n  a 
c la im ” s u b je c t  to  d is c h a rg e  u n d e r  th e  B a n k r u p t c y  C o d e .

I

K o v a c s  w a s  th e  c h ie f  e x e c u t iv e  o f f ic e r  a n d  s to c k h o ld e r  o f  
C h e m - D y n e  C o r p . ,  w h ic h  w it h  o t h e r  b u s in e s s  e n t it ie s  o p e r ­
a te d  a n  in d u s t r ia l  a n d  h a z a rd o u s  w a s te  d is p o s a l s it e  in  H a m i l ­
to n , O h io . I n  1976, t h e  S ta te  s u e d  K o v a c s  a n d  t h e  b u s in e s s  
e n t it ie s  in  s ta te  c o u r t  fo r  p o l lu t in g  p u b l ic  w a te r s , m a in t a in in g  
a  n u is a n c e , a n d  c a u s in g  f ish  k i l ls ,  a l l in  v io la t io n  o f  s ta te  e n ­
v ir o n m e n t a l la w s . I n  1979, b o th  in  h is  in d iv id u a l ca p a c it .v  
a n d  o n  b e h a lf  o f  C h em - D y n e , K o v a c s  s ig n e d  a s t ip u la t io n  a . ; 
ju d g m e n t  e n t r y  s e t t l in g  th e  la w s u it .  A m o n g  o t h e r  t h in g s , 
th e  s t ip u la t io n  e n jo in e d  th e  d e fe n d a n ts  from  c a u s in g  fu r t h e :1 
p o l lu t io n  o f  th e  a ir  o r  p u b l ic  w a te rs , fo rb a d e  b r in g in g  a d d i­
t io n a l in d u s t r ia l  w a s te s  o n to  th e  s ite , r e q u ir e d  th e  d e fe n d a n ts  
to  r e m o v e  s p e c if ie d  w a s te s  f r om  th e  p r o p e r ty , a n d  o rd e r e d  
th e  p a y m e n t  o f  575,000 to  c om p e n s a te  th e  S ta te  fo r in ju r :/  to  
w i ld l i f e .
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K o v a c s  a n d  th e  o t h e r  d e fe n d a n ts  f a ile d  to  c o m p ly  w it h  
t h e ir  o b l ig a t io n s  u n d e  th e  in ju n c t io n .  T h e  S ta te  t h e n  o b ­
t a in e d  th e  a p p o in tm e n t  in  s ta te  c o u r t  o f  a  r e c e iv e r ,  w ho  w a s  
d ir e c t e d  to  ta k e  p o s s e s s io n  o f  a l l  p r o p e r t y  a n d  o t h e r  a s se ts  o f  
K o v a c s  a n d  t h e  c o r p o r a te  d e fe n d a n ts  a n d  to  im p le m e n t  t h e  
ju d g m e n t  e n t r y  b y  c le a n in g  u p  t h e  C h e m - D y n e  s it e . T h e  r e ­
c e iv e r  to o k  p o s s e s s io n  o f  t h e  s it e  b u t  h a d  n o t  c o m p le t e d  h is  
ta sk s  w h e n  K o v a c s  f i le d  a p e r s o n a l b a n k r u p t c y  p e t i t io n .1

S e e k in g  to  d e v e lo p  a b a s is  fo r  r e q u ir in g  p a r t  o f  K o v a c s ' 
p o s tb a n k r u p t c y  in c o m e  to  b e  a p p l ie d  to  t h e  u n f in is h e d  ta sk  o f  
th e  r e c e iv e r s h ip ,  t h e  S ta te  th e n  f i le d  a  m o t io n  in  s ta te  c o u r t  
to  d is c o v e r  K o v a c s '  c u r r e n t  in c o m e  a n d  a s s e ts . K o v a c s  r e ­
q u e s te d  t h a t  th e  B a n k r u p t c y  C o u r t  s ta y  th o s e  p r o c e e d in g s , 
w h ic h  i t  d id .2 T h e  S ta te  a lso  f i le d  a c o m p la in t  in  t h e  B a n k ­
r u p t c y  C o u r t  s e e k in g  a d e c la r a t io n  t h a t  K o v a c s '  o b l ig a t io n  
u n d e r  t h e  s t ip u la t io n  a n d  ju d g m e n t  o r d e r  to  c le a n  u p  th e  
C h e m - D y n e  s it e  w a s  n o t  d is c h a r g e a b le  in  b a n k r u p t c y  b e ­
c a u s e  i t  w a s  n o t  a  “d e b t ,” a  l ia b i l i t y  o n  a “c la im ,” w i t h in  th e  
m e a n in g  o f  t h e  B a n k r u p t c y  C o d e . I n  a d d it io n ,  t h e  c o m p la in t  
s o u g h t  a n  in j  . t io n  a g a in s t  th e  b a n k r u p t c y  t r u s t e e  to  re-

2 OHIO v. K O V A C S

1 Kovacs or ig ina lly  filed a reorganization petition under Chapter 11 of 
the Bankruptcy Code, 11 U. S. C . § 1101 et aeq., but converted the petition 
to a liqu idation bankruptcy under Chapter 7. See 11 U . S. C . 5 1112.

‘The Bankruptcy Court held that the requested hearing was an effort 
to collect money from Kovacs in  vio lation of the automatic stay provision. 
See 11 U . S. C . § 362. I t  entered a specific stay as welL The D istr ic t 
Court affirmed, ru ling  that Ohio was try ing to enforce a judgm ent obtained 
before filing of the bankruptcy petition. The Court of Appeals for the 
S ix th C ircu it also found the hearing barred. In  r» Kovacs, 681 F . 2d 454 
(1982). In  that court's v iew , w h ile  5 362(b) allowed governmental uuits to 
continue to enforce police powers through mandatory in junctions, it denied 
them the power to collect money in  the ir enforcement efforts. Because of 
the later filing by Ohio of a complaint to declare that Kovacs' obligations 
were not claims under bankruptcy, we granted certiorari, vacated the 
judgm ent of the Court of Appeals, and remanded to that court to consider 
whether the d ispute over the stay was moot. 459 U . S. 1167 (1983). As 
far as we are advised, the Court of Appeals has taken no action on the 
remand.
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s t r a in  h im  f r om  p u r s u in g  a n y  a c t io n  to  r e c o v e r  a sse ts  o f 
K o v a c s  in  th e  h a n d s  o f  th e  r e c e iv e r . T h e  B a n k r u p t c y  C o u r t  
r u le d  a g a in s t  O h io , I n  re K o v a cs, 29 B . R .  816 (SD  O h io  
1982), as d id  th e  D is t r ic t  C o u r t . T h e  C o u r t  o f  A p p e a ls  fo r  
th e  s ix t h  c ir c u it  a f f irm e d , h o ld in g  t h a t  O h io  e s s e n t ia l ly  
s o u g h t f r o m  K o v a c s  o n ly  a m o n e ta r y  p a y m e n t  a n d  t h a t  s u c h  a 
r e q u ir e d  p a y m e n t  w a s  a l ia b i l i t y  o n  a c la im  t h a t  w a s  d is ­
c h a rg e a b le  u n d e r  th e  b a n k r u p tc y  s ta tu te . I n  re K o v a cs , 111 

F .  2d 984 (1983). W e  g ra n te d  c e r t io r a r i to  d e t e rm in e  th e  
d is c h a r g e a b il it y  o f  K o va cs ' o b lig a t io n  u n d e r  th e  a f f irm a t iv e  
in ju n c t io n  e n te r e d  a g a in s t  h im . 465 U . S . (1983).

I I

K o v a c s  a lle g e s  th a t  th e  A rm y  C o r p s  o f  E n g in e e r s ,  u s in g  
fu n d s  r e c o v e r e d  from  th o se  co n ce rn s  th a t  g e n e r a te d  th e  
w a s te s , has  r em o v e d  a ll in d u s t r ia l w a s te s  f r om  th e  s ite  a n d  
t h a t  i f  h e  has  a n  o b lig a t io n  to  p a y  t h .s e  e x p e n s e s , th e  o b l ig a ­
t io n  is  o w e d  to  th e  U n it e d  S ta te s , n o t  t h e  S ta te . K o v a c s  
u rg e s  t h a t  t h e  case is  th e re fo re  m o o t . T h e  S ta te  a rg u e s  t h a t  
th e  case  is  n o t  m o o t b e ca u se  th e  r e m o v a l o f  th e  b a r r e ls  a n d  
w a s te s  f r om  th e  s u r fa ce  d id  no., s a t is fy  a l l o f  K o v a c s ’ o b l ig a ­
t io n s  to  c le a n  u p  th e  s ite ; i t  is  sa id  th a t  th e  g r o u n d  it s e l f  r e ­
m a in s  p e rm e a te d  w it h  to x ic  m a te r ia ls  t h a t  m u s t  b e  r e m o v e d  
i f  f u r t h e r  p o l lu t io n  o f  th e  p u b lic  w a te r s  is  to  b e  a v o id e d . W e  
p e r c e iv e  n o t h in g  fe ig n e d  o r  .fr iv o lo u s  a b o u t  th e  S ta te ’s s u b ­
m is s io n . S ib ro n  v . N e w  Y ork , 392 U . S . 40, 57 (1968). T h e  
S ta te  s u r e ly  h a s  a s tak e  in  th e  o u tc om e  o f  t h is  case , U n ited  

S ta te s  P a ro le  C o m m ’n  v. Geraghty, 445 U . S . 388, 397 
(1980), w h ic h  in  o u r  v ie w  is  n o t  m oo t. W e  p ro c e e d  to  th e  
m e r it s .

I I I

E x c e p t  fo r  th e  n in e  k in d s  o f  d e b ts  s a v e d  fr om  d is c h a rg e  b y  
11 U .  S . C .  § 523(a), a d is c h a rg e  in  b a n k r u p t c y  d is c h a rg e s  
th e  d e b to r  f r om  a l l d e b ts  t h . t  a rose  b e fo re  b a n k r u p tc y . 
§ 727(b). I t  is  n o t  c la im e d  h e r e  th a t  K o va cs ' o b l ig a t io n  u n d e r  
t h e  in ju n c t io n  f e l l w it h in  a n y  o f  th e  c a te g o r ie s  o f  d e b ts  ex-
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c e p te d  f r o m  d is c h a r g e  b y  § 523. R a t h e r ,  t h e  S ta te  s u b m it s  
t h a t  th e  o b l ig a t io n  to  c le a n  u p  th e  C h e m - D y n e  s ite  is  n o t  a 
d e b t  a t a l l  w i t h in  t h e  m e a n in g  o f  t h e  b a n k r u p t c y  la w .

F o r  b a n k r u p t c y  p u r p o s e s , a d e b t  is  a l ia b i l i t y  o n  a c la im . 
§ 101(11). A  c la im  is  d e f in e d  b y  § 101(4) as fo llo w s :

“(4) ‘c la im '  m e a n s—

"(A) r ig h t  to  p a y m e n t ,  w h e t h e r  o r  n o t  s u c h  r ig h t  is  
r e d u c e d  to  ju d g m e n t ,  l iq u id a t e d ,  u n l iq u id a t e d ,  f ix e d , 
c o n t in g e n t ,  m a tu r e d , u n m a tu r e d , d is p u t e d , u n d is p u t e d , 
le g a l,  e q u it a b le ,  s e c u r e d , o r  u n s e c u r e d ;  o r

"(B) r ig h t  to  a n  e q u it a b le  r e m e d y  fo r  b r e a c h  o f  p e r f o rm ­
a n c e  i f  s u c h  b r e a c h  g iv e s  r is e  to  a r ig h t  to  p a y m e n t , 
w h e t h e r  o r  n o t  s u c h  r ig h t  to  a n  e q u it a b le  r e m e d y  is  r e ­
d u c e d  to  ju d g m e n t ,  f ix e d , c o n t in g e n t ,  m a tu r e d , u n m a ­
tu r e d , d is p u t e d , u n d is p u t e d , s e c u r e d , o r  u n s e c u r e d .”

T h e  p r o v is io n  a t  is s u e  h e r e  is  § 101(4)(B). F o r  th e  p u rp o s e s  
o f  t h a t  s e c t io n , th e r e  is  l i t t le  d o u b t  t h a t  t h e  S ta te  h a d  th e  
r ig h t  to  a n  e q u it a b le  r e m e d y  u n d e r  s ta te  la w  a n d  t h a t  th e  
r ig h t  h a s  b e e n  r e d u c e d  to  ju d g m e n t  in  t h e  fo rm  o f  a n  i n ­
ju n c t io n  ore! s r in g  th e  c le a n u p . T h e  S ta te  a r g u e s , h o w e v e r ,  
t h a t  t h e  in ju n c t io n  i t  h a s  s e c u r e d  is  n o t  a c la im  a g a in s t  
K o v a c s  fo r  b a n k r u p t c y  p u rp o s e s  b e c a u s e  (1) K o va c s ' d e fa u lt  
w a s  a  b r e a c h  o f  t h e  s ta t u t e , n o t  a  b r e a c h  o f  a n  o r d in a r y  c o m ­
m e r c ia l c o n t r a c t  w h ic h  c o n c e d e d ly  w o u ld  g iv e  r is e  to  a  c la im : 
a n d  (2) K o v a c s '  b r e a c h  o f  h is . o b l ig a t io n  u n d e r  th e  in ju n c t io n  
d id  n o t  g iv e  r is e  to  a  r ig h t  to  p a y m e n t  w i t h in  th e  m e a n in g  o f  
§ 101(4)(B). W e  a r e  n o t  p e r s u a d e d  b y  e it h e r  s u b m is s io n .

T h e r e  is  n o  in d ic a t io n  in  th e  la n g u a g e  o f  t h e  s ta tu t e  t h a t  
t h e  r ig h t  to  p e r fo rm a n c e  c a n n o t  b e  a c la im  u n le s s  i t  a r is e s  
f r o m  a c o n t r a c t u a l a r r a n g e m e n t . T h e  S ta te  r e s o r te d  to  th e  
c o u r ts  to  e n fo r c e  it s  e n v ir o n m e n t a l la w s  a g a in s t  K o v a c s  a n d  
s e c u r e d  a  n e g a t iv e  o r d e r  to  cea se  p o l lu t in g ,  a n  a f f irm a t iv e  
o r d e r  to  c le a n  u p  th e  s it e , a n d  a n  o r d e r  to  p a y  a s u m  o f  m o n e y  
to  r e c o m p e n s e  t h e  S ta te  fo r  d am a g e  d o n e  to  th e  f ish  p o p u la ­
t io n .  E a c h  o r d e r  w a s  o n e  to  r e m e d y  a n  a l le g e d  b r e a c h  o f

. 4 OHIO v. K O V A C S
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O h io  law ; a n d  i f  K o v a c s ’ o b l ig a t io n  to  p a y  $75,000 to  th e  S ta te  
is  a d e b t  d is c h a r g e a b le  in  b a n k r u p tc y , w h ic h  th e  S ta te  f r e e ly  
co n ced e s , i t  m ak e s  l i t t le  s e n se  to  to  a s s e r t t h a t  b e c a u s e  t h e  
c le a n u p  o r d e r  w a s  e n te r e d  to  r e m e d y  a  s ta t u t o r y  v io la t io n ,  i t  
c a n n o t  l ik e w is e  c o n s t it u te  a c la im  fo r  b a n k r u p t c y  p u rp o s e s . 
F u r t h e rm o r e ,  i t  is  a p p a r e n t  t h a t  C o n g re s s  d e s ir e d  a  b ro a d  
d e f in it io n  o f  a “c la im ” 3 a n d  k n e w  h o w  to  l im i t  th e  a p p lic a t io n  
o f  a p r o v is io n  to  c o n tra c ts  w h e n  i t  d e s ir e d  to  do  so.* O th e r  
p r o v is io n s  c it e d  b y  O h io  r e fu te , r a t h e r  t h a t  s u p p o r t , it s  
s t r a in e d  in t e r p r e t a t io n .3

T h e  co u r ts  b e lo w  a ls o  fo u n d  l i t t le  s u b s ta n c e  in  t h e  s u b m is ­
s io n  t h a t  t h e  c le a n u p  o b l ig a t io n  d id  n o t  g iv e  r is e  to  a r ig h t  to  
p a y m e n t  t h a t  r e n d e r s  th e  o r d e r  d is c h a r g e a b le  u n d e r  § 727. 
T h e  d e f in it io n  o f  “c la im ” in  H .  R .  8200 as o r ig in a l ly  d r a f t e d  
w o u ld  h a v e  d e em e d  a r ig h t  to  a n  e q u it a b le  r e m e d y  fo r  b r e a c h  
o f  p e r fo rm a n c e  a c la im  e v e n  i f  i t  d id  n o t  g iv e  r is e  to  a r ig h t  to  
p a y m e n t .4 T h e  in i t ia l  S e n a te  d e f in it io n  o f  c la im  w a s  n a r ­
r o w e r ,7 a n d  a  c o m p ro m is e  v e r s io n , §101(4), w a s  f in a l ly  
a d o p te d . I n  t h a t  v e r s io n , th e  k e y  p h ra s e s  “e q u it a b le  r e m ­
e d y ,” “b r e a c h  o f  p e r fo rm a n c e ,” a n d  “r ig h t  to  p a y m e n t” a re  
n o t d e f in e d . S e e  11 T". S . C .  § 101. N o r  a r e  th e  d if fe r e n c e s  
b e tw e e n  t h e  s u c c e s s iv e  v e r s io n s  e x p la in e d . T h e  le g is la t iv e

JH . R . Rep. No.95-595, p. 309 (1977); S. Rep. No. 95-989. p. 21 (1978). 
See 2 R . Lev in  & EL K lee, Co llie r on Bankruptcy 1101-.04,101—16.-1 (15th 
ed. 1984).

* See 11 U . S. C. 5 365 (assumption or rejection of executory contracts 
and leases).

‘ Congress created exemptions from discharge for claims invo lv ing  pen­
alties and forfeitures owed to a governmental un it, 11 U . S. C . 5 523(a)(7), 
and for claims invo lv ing  embezzlement and larceny. 5523(a)(4). I f  a 
bankruptcy debtor has committed larceny or embezzlement, g iv ing  rise to 
a remedy of e ither damages or equitable restitution under state law, the 
resulting liab ility  for breach of an obligation created by law is clearly a 
claim which is nondischargeable in bankruptcy.

‘ H . R . 8200, 95th Cong., 1st Sess., 309-310 (House Committee print 
1977), as reported September 8, 1977.

'See S. 2266, 95th Cong., 1st Sess., 299 (1977), as introduced October 
31, 1977.

OHIO v. K O V A C S  5 .
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h is t o r y  o ffe rs  o n ly  a s t a t e m e n t  b y  t h e  s p o n s o rs  o f  th e  B a n k ­
r u p t c y  R e f o rm  A c t  w it h  r e s p e c t  to  th e  s c o p e  o f  th e  p r o v is io n :  

“S e c t io n  101(4)(B) . . .  is  in t e n d e d  to  c a u s e  th e  l iq u id a ­
t io n  o r  e s t im a t io n  o f  c o n t in g e n t  r ig h t s  o f  p a y m e n t  fo r  
w h ic h  t h e r e  m a y  b e  a n  a lt e r n a t iv e  e q u it a b le  r e m e d y  
w it h  t h e  r e s u lt  t h a t  t h e  e q u it a b le  r e m e d y  w i l l  b e  s u s c e p ­
t ib le  to  b e in g  d is c h a r g e d  in  b a n k r u p t c y . F o r  e x a m p le ,  
i n  s om e  S ta te s , a  ju d g m e n t  f o r  s p e c if ic  p e r fo rm a n c e  m a y  
b e  s a t is f ie d  b y  a n  a lt e r n a t iv e  r ig h t  to  p a y m e n t  in  th e  
e v e n t  p e r fo rm a n c e  is  r e fu s e d ; in  t h a t  e v e n t ,  t h e  c r e d it o r  
e n t it le d  to  s p e c if ic  p e r fo rm a n c e  w o u ld  h a v e  a  “c la im ” fo r  
p u r p o s e s  o f  a p r o c e e d in g  u n d e r  t i t le  l l . ” 8

W e  t h in k  t h e  r u l in g s  o f  t h e  c o u r ts  b e lo w  w e r e  w h o l ly  c o n s is t ­
e n t  w i t h  th e  s ta t u t e  a n d  it s  le g is la t iv e  h is t o r y ,  s p a rs e  as i t  is . 
T h e  B a n k r u p t c y  C o u r t  r u le d  as fo l lo w s , I n  re K o v a c s , 29 
B . R . ,  a t  816:

“T h e r e  is  n o  s u g g e s t io n  b y  p la in t if f  t h a t  d e f e n d a n t  c a n  
r e n d e r  p e r fo rm a n c e  u n d e r  th e  a f f ir m a t iv e  o b l ig a t io n  
o t h e r  t h a n  b y  t h e  p a y m e n t  o f  m o n e y . W e  th e r e f o r e  
c o n c lu d e  t h a t  p la in t if f  h a s  a  c la im  a g a in s t  d e fe n d a n t  
w i t h in  t h e  m e a n in g  o f  11 U .  S . C .  § 101(4), a n d  t h a t  d e ­
f e n d a n t  ow e s  p la in t if f  a d e b t  w i t h in  t h e  m e a n in g  o f  11 
U .  S . C .  §101(11). F u r t h e r m o r e ,  w e  h a v e  c o n c lu d e d  
t h a t  t h a t  d e b t  is  d is c h a r g e a b le .” *

’ 124 Cong. Rec. 32393 (1978) (remarks of Rep. Edwards); see also id., 
at 33992 (remarks of Sen. DeConrin i).

’ More fu lly stated, the Bankruptcy Court's observations were:
“W hat is at stake in  the pre- . notion is whether defendant's bank­

ruptcy w ill discharge the affirmative obligation imposed upon h im  by the 
Judgment E n try , that he remove and dispose of all industr ia l and/or other 
wastes at the subject premises. I f  p la in tiff is successful here, it  would be 
able to levy  on defendant's wages, the action prevented by our P rior De­
cision, after defendant's bankruptcy case is closed and/or the stay of 11 
U . S. C . 3 362 as interpreted by our P rior Decision is no longer in  force. 
The parties have crystallized the issue here in simple fashion, p la in tiff 
stoutly ins isting that the just identified affirmative obligation is not a mon­
etary obligation, wh ile  defendant says that it is. The problem .u*ises, of

6 O H I O  v . K O V A C S
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I h e  D is t r ic t  C o u r t  a f f irm e d , p r im a r i ly  b eca use  i t  w a s  b o u n d  
b y  a n d  s aw  n o  e r r o r  in  th e  C o u r t  o f  A p p e r ls ’ p r io r  o p in io n  
h o ld in g  t h a t  th e  S ta te  w a s  s e e k in g  n o  m o re  t h a n  a m o n e y  
ju d g m e n t  as a n  a lt e r n a t iv e  to  r e q u ir in g  K o v a c s  p e r s o n a l ly  to  
p e r fo rm  th e  o b lig a t io n s  im p o s e d  b y  th e  in ju n c t io n . T o  h o ld  
o t h e r w is e ,  th e  D is t r ic t  C o u r t  e x p la in e d , “w o u ld  s u b v e r t  C o n ­
g r e s s ’ c le a r  in t e n t io n  to  g iv e  d e b to rs  a fre sh  s t a r t . ” A p p . 
JA-16. T h e  C o u r t  o f  A p p e a ls  a lso  a f f irm e d , r e je c t in g  th e  
S t a t e S  in s is t e n c e  t h a t  i t  h a d  n o  r ig h t  to , a n d  w a s  n o t  a t ­
t e m p t in g  to  e n fo r c e , a n  a lt e r n a t iv e  r ig h t  to  p a ym e n t :

“ O h io  d o es  n o t  s u g g e s t t h a t  K o v a c s  is  c a p a b le  o f  p e r s o n ­
a l ly  c le a n in g  u p  t h e  e n v ir o n m e n ta l d am ag e  h e  m a y  h a v e  
c a u s e d . O h io  c la im s  t h e r e  is  n o  a lt e r n a t iv e  r ig h t  to  p a y ­
m e n t ,  b u t  w h e n  K o v a c s  fa ile d  to  p e r fo rm , s ta te  la w  g a v e  
a  s ta te  r e c e iv e r  t o ta l c o n t r o l o v e r  a ll K o v a c s ’ a sse ts . 
O h io  la t e r  u s e d  s ta te  la w  to  t r y  a n d  d is c o v e r  K o va c s ' 
p o s t- p e t it io n  in c o m e  a n d  e m p lo y m e n t  s ta tu s  i n  a n  a p p a r ­
e n t  a t t e m p t  to  le v y  o n  h is  fr itu r e  e a rn in g s . I n  r e a l it y ,  
t h e  o n ly  t y p e  o f  p e r fo rm a n c e  in  w h ic h  O h io  is  n o w  in t e r ­
e s te d  is  a  m o n e y  p a y m e n t  to  e ffe c tu a te  th e  C h e m - D y n e  
c le a n u p .”

OHIO v. K O V A C S  7

course, because it is not stated as a monetary obligation. Essentia lly for 
this reason p la in tiff argues that it is not a monetary obligation. Yet p la in ­
tiff in  discussing the background for the Judgment Fn try  says that it ex­
pected that defendant would generate sufficient funoa in  his ongoing busi­
ness to pay for the clean-up. Moreover, we take jud ic ia l notice that 
p la in t iff sought discovery w ith respect to defendant's earnings, the matter 
dealt w ith  in  our Prior Decision, for the purpose of levying upon his wages, 
a technique which has no application other than in the enforcement of a 
money judgment. There is no suggestion by pla intiff tha: defendant can 
render performance under the affirmative obligation other than by the pay­
ment of money. We therefore conclude that plaintiff has a c la im  against 
defendant w ith in  the meaning of 11 U . S. C. 5 101(4), and that defendant 
owes p la in tiff a debt w ith in the meaning of 11 U. S. C. § 101(11), F u r ­
thermore, we have concluded that that debt is dischargeable." 29 B. R ., 
at 818.
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“T h e  im p a c t  o f  it s  a t t e m p t  to  r e a liz e  u p o n  K o v a c s '  in ­
c o m e  o r  p r o p e r t y  c a n n o t  b e  c o n c e a le d  b y  le g e r d e m a in  o r  
l in g u is t ic  g y m n a s t ic s . K o v a c s  c a n n o t  p e r s o n a l ly  c le a n  
u p  t h e  w a s te  h e  w r o n g f u l ly  r e le a s e d  in t o  O h io  w a te r s . 
H e  c a n n o t  p e r f o rm  th e  a f f irm a t iv e  o b lig a t io n s  p r o p e r ly  
im p o s e d  u p o n  h im  b y  t h e  S ta te  c o u r t  e x c e p t  b y  p a y in g  
m o n e y  o r  t r a n s f e r r in g  o v e r  h is  o w n  f in a n c ia l r e s o u r c e s . 
T h e  S ta t e  o f  O h io  h a s  a c k n o w le d g e d  th is  b y  it s  s te a d fa s t  
p u r s u it  o f  p a y m e n t  as a n  a lt e r n a t iv e  to  p e r s o n a l p e r ­
fo rm a n c e ."  717 F .  2d, a t  987-988.

A s  w e  u n d e r s t a n d  i t ,  t h e  C o u r t  o f  A p p e a ls  h e ld  t h a t , in  th e  
c ir c u m s ta n c e s , t h e  c le a n u p  d u t y  h a d  b e e n  r e d u c e d  to  a  m o n e ­
t a r y  o b l ig a t io n .

W e  d o  n o t  d is t u r b  t h is  ju d g m e n t .  T h e  in ju n c t io n  s u r e ly  
o b l ig e d  K o v a c s  to  c le a n  u p  t h e  s it e . B u t  w h e n  h e  f a i le d  to  do  
so , r a t h e r  t h a n  p r o s e c u te  K o v a c s  u n d e r  th e  e n v ir o n m e n t a l 
la w s  o r  b r in g  c i v i l  o r  c r im in a l c o n te m p t  p r o c e e d in g s , th e  
S ta te  s e c u r e d  t h e  a p p o in tm e n t  o f  a r e c e iv e r ,  w h o  w a s  o r ­
d e r e d  to  ta k e  p o s s e s s io n  o f  a l l  o f  K o v a c s '  n o n e x e m p t  a s s e ts  as 
w e l l  as t h e  a s s e ts  o f  t h e  c o r p o r a te  d e fe n d a n ts  a n d  to  c o m p ly  
w it h  t h e  in ju n c t io n  e n te r e d  a g a in s t  K o v a c s . A s  w is e  as t h is  
c o u r s e  m a y  h a v e  b e e n , i t  d is p o s s e s s e d  K o v a c s , r e m o v e d  h is  
a u t h o r i t y  o v e r  t h e  s it e , a n d  d iv e s t e d  h im  o f  asse ts  t h a t  m ig h t  
h a v e  b e e n  u s e d  b y  h im  to  c le a n  u p  t h e  p r o p e r t y . F u r t h e r ­
m o r e , w h e n  t h e  b a n k r u p t c y  t r u s t e e  s o u g h t  to  r e c o v e r  
K o v a c s '  a s s e ts  f r o m  th e  r e c e iv e r ,  t h e  la t t e r  s o u g h t  a n  in j u n c ­
t io n  a g a in s t  s u c h  a c t io n . A lt h o u g h  K o v a c s  h a d  b e e n  o r d e r e d  
to  “c o o p e r a t e ” w i t h  t h e  r e c e iv e r ,  h e  w a s  d is a b le d  b y  th e  
r e c e iv e r s h ip  f r o m  p e r s o n a l ly  t a k in g  c h a r g e  o f  a n d  c a r r y in g  
o u t  t h e  r e m o v a l o f  w a s te s  f r o m  th e  p r o p e r t y .  W h a t  t h e  r e ­
c e iv e r  w a n t e d  f r o m  K o v a c s  a f t e r  b a n k r u p t c y  w a s  th e  m o n e y  
to  d e f r a y  c le a n u p  co s ts . A t  o r a l a r g u m e n t  in  th is  C o u r t ,  t h e  
S ta te 's  c o u n s e l c o n c e d e d  t h a t  a f t e r  t h e  r e c e iv e r  w a s  a p ­
p o in t e d , t h e  o n ly  p e r fo rm a n c e  s o u g h t  f r o m  K o v a c s  w a s  t h e  
p a y m e n t  o f  m o n e y . T r .  o f  O r a l A r g .  19-20. H a d  K o v a c s  
f u r n is h e d  t h e  n e c e s s a r y  fu n d s , e i t h e r  b e fo re  o r  a f t e r  b a n k ­

8 O H I O  v. K O V A C S
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r u p t c y , t h e r e  s e em s  l i t t le  d o u b t  th a t  th e  r e c e iv e r  a n d  th e  
S ta te  w o u ld  h a v e  b e e n  s a t is t ie d . O n  th e  fa c ts  b e fo re  i t ,  a nd  
w it h  th e  r e c e iv e r  in  c o n t r o l o f  t h e  s it e ,10 w e  c a n n o t  f a u lt  th e  
C o u r t  o f  A p p e a ls  f o r  c o n c lu d in g  t h a t  t h e  c le a n u p  o r d e r  h a d  
b e e n  co n v e r te d  in t o  an  o b lig a t io n  to  p a y  m o n e y , a n  o b lig a t io n  
t h a t  w a s  d is c h a r g e a b le  in  b a n k r u p t c y .11

I V
I t  i3 w e l l to  em p h a s iz e  w h a t  w e  h a v e  n o t d e c id e d . F ir s t ,  

w e  d o  n o t s u g g e s t t h a t  K o v a c s ’ d is c h a r g e  w i l l  s h ie ld  h im  from  
p r o s e c u t io n  fo r  h a v in g  v io la t e d  th e  e n v ir o n m e n t a l la w s  o f  
O h io  o r  fo r c r im in a l c o n te m p t  fo r  n o t p e r f o rm in g  h is  o b lig a ­
t io n s  u n d e r  th e  in ju n c t io n  p r io r  to  b a n J a iip t c y . S e co n d , h ad  
a  f in e  o r  m o n e ta r y  p e n a lt y  fo r v io la t io n  o f  s ta te  la w  b e e n  im- 
p< d  o n  K o va c s  p r io r  to  b a n k r u p t c y , § 523(a)(7) fo re c lo ses  
a n y  s u g g e s t io n  t h a t  h is  o b l ig a t io n  to  p a y  t h e  f in e  o r  p e n a lt y  
w o u ld  b e  d is c h a r g e d  in  b a n k r u p tc y . T h ir d ,  w e  d o  n o t a d ­
d re s s  w h a t  th e  le g a l c o n s e q u e n c e s  w o u ld  h a v e  b e e n  h ad  
K o v a c s  ta k e n  b a n k r u p t c y  b e fo re  a r e c e iv e r  h a d  b e e n  a p ­
p o in te d  a n d  a t r u s t e e  h a d  b e e n  d e s ig n a te d  w it h  th e  u s u a l

'•We were advised at oral argument that the receiver at that time was 
still in possession of the site, although he was contemplating term inating 
the receivership. Tr. of Oral Arg. 4, 56-57. We were also advised that it 
was difficult to tell exactly who owned the property at 500 Ford Boulevard 
and that although the trustee did not formally abandon the property, he did 
not seek to take possession of it. Id., at 55, 58.

u The State relie3 on Penn Terra, Ltd. v. Department of Environmental 

Resources, 733 F . 2d 267 (CA3 1984). There, the Court of Appeals for the 
Th ird C ircu it held that the automatic stay provision of 11 U . S. C . § 362 did 
not apply to the State’s seeking an in junction against a bank ip t to require 
compliance w ith the environmental laws. This was held to be an effort to 
enforce the police power statutes of the State, not a suit to enforce a money 
judgment. But in that case, there had been no appointment of a receiver 
who had the duty to comply w ith the state law and who was seeking money 
from the bankrupt. The automatic stay provision does not apply to suits 
to enforce the regulatory statutes of the State, but the enforcement of such 
a judgment by seeking money from the bankrupt—what the Court of Ap­
peals for the Sixth C ircu it concluded was involved in this case— is another 
matter.

OHIO v. K O V A C S  9
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d u t ie s  o f  a b a n k r u p t c y  t r u s t e e .12 F o u r t h ,  w e  d o  n o t  h o ld  
t h a t  t h e  in ju n c t io n  a g a in s t  b r in g in g  f u r t h e r  t o x ic  w a s te s  o n  
t h e  p r e m is e s  o r  a g a in s t  a n y  c o n d u c t  t h a t  w i l l  c o n t r ib u t e  to  
t h e  p o l lu t io n  o f  t h e  s it e  o r  t h e  S t a t e ’s w a t e r s  is  d is c h a r g e a b le  
in  b a n k r u p t c y ;  w e  h e r e  a d d re s s , as d id  t h e  C o u r t  o f  A p p e a ls ,  
o n ly  th e  a f f irm a t iv e  d u t y  to  c le a n  u p  t h e  s it e  a n d  th e  d u t y  to  
p a y  m o n e y  to  t h a t  e n d . F in a l l y ,  w e  d o  n o t  q u e s t io n  t h a t  
a n y o n e  in  p o s s e s s io n  o f  t h e  s ite— w h e t h e r  i t  is  K o v a c s  o r  
a n o t h e r  in  th e  e v e n t  t h e  r e c e iv e r s h ip  is  l iq u id a t e d  a n d  th e  
t r u s t e e  a b a n d o n s  t h e  p r o p e r t y ,  o r  a  v e n d e e  f r o m  t h e  r e c e iv e r  
o r  th e  b a n k r u p t c y  t r u s te e — m u s t  c o m p iy  w it h  th e  e n v ir o n ­
m e n t a l la w s  o f  t h e  S ta te  o f  O h io . P la in ly ,  t h a t  p e r s o n  o r

10 OHIO v. K O V A C S

“ The commencement of a case under the Bankruptcy Act creates an es­
tate which, w ith lim ited exceptions, consists of a ll of the debtor's property 
wherever located. 11 U . S. C . 5 541. The trustee, who is to be appointed 
promptly in  Chapter 7 cases, is charged w ith  the duty of collecting and re­
ducing the property of the estate and is to be accountable for a ll of such 
property. 11 U . S. C . 3 704. A  custodian of the debtor's property ap­
pointed before commencement of the case is required to de liver the debt­
or's property in his custody to the trustee, unless the bankruptcy court 
concludes that the interest of creditors would be better served by perm it­
ting  the custodian to continue in possession and control of the property.
11 U . S. C . § 543. A fter notice and hearing, the trustee may abandon any 
property of the estate that is burdensome to the estate or that is of in ­
consequential value to the estate. 11 U. S. C . § 554. Such abandonment 
is to the person hav ing the possessory interest in  the property. S. Rep. 
No. 96-989, p. 92 (1978). Pro perry that is scheduled but not adm inistered 
is deemed abandoned. 11 U . S. C . 5 554(c). Had no receiver been ap­
pointed pr io r to Kovacs' bankruptcy, the trustee would have been charged 
w ith the duty of co llecting Kovacs' nonexempt property and adm in istering 
it. I f  the site at issue were Kovacs' property, the trustee would shortly 
determ ine w H th e r  it  was of value to the estate. I f  the property was 
worth more than the costs of bring ing  it  into compliance w ith  state law , the 
trustee would undoubtedly se ll it far its net value, and the buyer would 
clean up the property, in which event whatever obligation Kovacs m ight 
have had to clean up the property would have been satisfied. I f  the prop­
erty were worth less than the cost of cleanup, the trustee would likely 
abandon it  to its prior owner, who would have to comply w ith the state 
environmental law to the extent of his or its ab ility .
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f irm  m a y  n o t m a in t a in  a n u is a n c e , p o l lu t e  th e  w a te r s  o f  th e  
S ta te , o r  r e fu s e  to  r e m o v e  th e  s o u rc e  o f  s u c h  c o n d it io n s . A s  
th e  case  com es  to  u s , h o w e v e r , K o v a c s  has  b e e n  d isp o ssessed  
a n d  th e  S ta te  seeks  to  e n fo r ce  h is  c le a n u p  o b l ig a t io n  b y  a 
m o n e y  ju d g m e n t .

T h e  ju d g m e n t  o f  th e  C o u r t  o f  A p p e a ls  is
A ffirm ed .



V  *

>N T it le  22a -i'Sf

i  (c) o f  sectm j 22a-56. Any 
>is section shall be deposited in  
•r this section and shall be 'used 
lissioner pursuant to subsection 
or mitigation.
P.A. 76-9, S . I . 2; P A, 79-605, S. 3. 17; 
I ; 84-370, S. I ,  6 ; P.A. 85-177, S. 1, 2;

in ttudy pesticide pollution o f groundwuni

. added proviso allowing assessment o f treble 
water resources commission and its chairman 
I that provisions applicable in cases where 
s. substituted "negligently caused" fo r “ gross 
e and one-half times the costs and expenses 
ibility to cases wbere damages would exceed 
ices lo emergencies, u> uncontrolled losses o f 
res, deleted provision setting forth allocation 
coded Subsec. (d) to authorize expenditures 
me. Compensation and Liability Act o f 1989,
, wasie disposal sites, and to specify limits on 
cifically subjected hazardous waste owned by 
anal threat to health or environment, to the 
id by requiring that not more than $80,000 bo 
.A. 84-81 aocoded Subsec. (d ) by limiting 
r costs for short-term provisioa and capital 
uitbonzatiou c f funds fo r the hazardous waste 
J yean involved and by imposing limit an 
4J7 amended Subsec. (d ) by deleting language 
lie drinking water, requiring the cotnmistiooa 
.tablishing the cap o j  the smocu that cun be 
the limit on expenditures uy f;3  Subdiv. (5 ) to 
5) o f Subsec. (d) by authorizing expenditures 
inzing double damages if pollution was wilful; 
y the Hazardous Waste Management Service in 
f potable drinking water and a pesticide to d y

ie  second Wednesday after the 
assembly, the commissioner of 
jo in t standing committee o f the 
g to the environment, which sets 
(1) the amount o f income to and 
tablished by section 22a-451, and 
ling the status o f said fund for the

bursement for conta inm ent o r . 
tissions. (a) Any person, firm , y 
•. or otherwise mitigates the effects .' 
or gaseous products or hazardous { 

oiled loss, seepage or filtration o f j 
o reimbursement from any person, 
for such containment, removal, or i 
quids or solid , liqu id  or gaseous 
ition or other emergency resulted,
, firm or corporation. When such j

C o  ~  te.«77~~

446k cX WATER POLLUTION .4TROL 501

pollution or contam ination or emergency results from the jo in t negligence or other actions 
o f two or more persons, firms or corporations, each shall be liable to the others for a pro 
rata share o f the costs o f containing, and removing or otherwise m itigating the effects o f 
the same and for a ll damage caused thereby.

(b) N o person, firm  or corporation which renders assistance or advice in  m itigating 
or attempting to mitigate the effects o f an actual or threatened discharge o f o i l or 
petroleum or chem ical liqu ids or solid , liqu id  or gaseous products or hazardous materials 
or which assists in  preventing, rieaning-up or disposing o f any such discharge shall be 
held liab le , notwithstanding any other provision o f law , for c iv il damages as a result of 
any act or om ission by h im  in  rendering such assistance or advice, except acts or 
om iss iins amounting to gross negligence or w ilfu l or wanton misconduct, unless he is 
compensated for such assistance or advice for more than actual expenses. For the purpose 
o f this subsection, “discharge” means spillage, uncontrolled loss, seepage or filtration 
and “hazardous materials” means any material or substance designated as such by any 
state or federal h w  or regulation.

(c) The immunity provided in  this section shall not apply to (1) any person, firm  or 
corporation responsible for such discharge, or under a duty to m it ip te  the effects o f such 
discharge, (2V any agency or instrumentality o f such person, firm or corporation or (3) ,
negligence in  the operation o f a motor vehic le.

14.)
(1969, P.A . 765, S. 5 ; 1971, P.A. 872. S. 105; P.A. 79-605, S. 6 . 17; P.A. 83-374, S . ! , 2; P.A. 86-239. S. 12,

History: 1971 i d  replaced reference to wxter resomces commission in Subsec. (b) with reference to envrroranesail 
protection commissioner, P.A. 79-605 clarified provisions by adding references to containment o i taitiganoe o f pollutants, u  
“ solid, liquid or gaseous" products, t o ; ;zinJous wastes, etc.; Sec. 25-34ff transferred to Sec. 22*-452 in 1983; P.A. 83-374 
replaced existing provisions re liability o f persons firms and corporations assisting in cleaning up or disposii£ o f discharge* 
with new provisions and defined “ d'reharge" and "hazardous material" and added Subsee. (c ), excluding from the wununitiea 
provided those responsible for the discharge or those who are negligent in the operation o f k motor vehicle; P.A. 86-239 
amended Subsee. (a) by authorizing municipalities lo be reimbused fo r clean-up expenses.

1Sec. 22a-452a. State lie u  against rea l estate as security for amounts pa id  to < 
clean u p  hazardous waste, (a) On and after June 3, 1985, any amount paid by the ‘ Z, 

commissioner o f environmental protection pursuant to subsection (b) o f section 22a-451 
to contain and remove or mitigate the effects o f a sp ill shall be a lien against the real estate 
of the person causing such sp ill in  accordance w ith the provisions o f this section.

(b) A  lien  pursuant to this s'xrtion shall not be effective unless (1) a certificate o f lien 
is filed in  the land records o f each town in which the real estate is located, describing the 
real estate, the amount o f the lien , the name o f the owner as grantor and the name o f the 
person causing the sp ill, if  known, and (2) the commissioner mails a copy o f the 
certificate to such persons and to a ll other persons o f record hold ing an interest in  such 
real estate over wh ich the commissioner’s lien is entitled to priority.

Cl
ill

(c) Such lien  shall take precedence over a ll transfers and encumbrances recorded on 
or after June 3,1985, in  any manner affecting such interest in such real estate or any part 
of it on w h ich  the sp ill occurred or from which the sp ill emanated, or real estate which 
has been included, w ith in  the preceding three years, in  the property description o f such 
real estate and is contiguous to such real estate. Th is subsection shall not apply to real 
estate wh ich consists exclusively o f residential real estate, includ ing but not lim ited to, 
residential units in  any common interest community, as defined in  section 47-202.
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(d ) In  die case o f  a ll o ther rea l estate, including rea l estate which consists exc lu s ive ly  

o f  residentia l rea l estate, including but not lim ited to , residentia l units in any common 
interest com m unity , as defined in section 4 7 -2 0 2 , the lien  sha ll take precedence o ve r any 
transfer o r  encumbrance recorded a fte r the com m issioner fi le s  with the town c le rk  notice 
o f  intent to fi le  a lien  on the land records in die town in which the rea l estate is located.

(e ) W hen any amount with respect to which a  lien  has been recorded under the 
p rov is ions o f  this section has been paid o r  reduced, the com m issioner, upon request o f  
m y  interested party , sha ll issue a certificate discharging o r  p a rtia lly  discharging such 
lien , which certificate m ay be recorded in the same o ffic e  in which the lien was recorded. 
Any action fo r  reduction o r  discharge o f  such lien o r  any appeal there from  sha ll be in 
accordance w ith the provisions o f  sections 4 9 -3 5 a  to 4 9 -3 5 c , inc lu sive , except that the 
fo rm s prescribed in section 4 9 -3 5 a  sha ll be m od ified  as the court deems appropriate. Any 
action fo r  the fo rec losu re  o f  such lien sha ll be brought by  the attorney genend in the name 
o f  the state in the superio r court fo r tlte ju d ic ia l d istrict in which the property subject to 
such lien  is situated, o r , i f  such property is located in tw o o r  m ore ju d ic ia l d istricts, in the 
superio r court fo r  any one such ju d ic ia l d istrict, and the cou rt ~?ay lim it the time fo r  
redemption o r  o rd er the sale o f  such property o r  make such o ther o r  fu rther decree as it 
judges equitab le .

(P.A . 84-.<’35. S. 2; P.A. 85-443. S. 2. S.)

History: P.A. 85-44J divided section into Subsets, and amended Subsee. (a ) to apply section to amoonu paid alter Juno 
3, 1985. instead o f October t . 1984; inserted new provisions as Subsec. (b ) to require filing o f the lien in the town c la i ' r  
office; amended Subset, (c) to give the lien precedence over transfers and encumbrances to property on which the spill occnneo 
or emanated from three years prior to the spill except residential real estate; inserted new provisions as Subset, (d) to give (he 
lien precedence over all transfers alter filing, and amended Subsec. (e) to authorize the commissioner to issue a certificate 
partially discharging the lien.

Sec . 2 2 a -4 5 2 b . E x em p tio n . Notw ithstanding any p rov is ion  o f  the general statutes, 
a mortgagee who acquires title to  real estate by virtue o f  a fo rec lo su re  o r  tender o f  a deed 
in lieu  o f  fo rec lo su re , sha ll not be liab le  fo r  any assessment, fin e  o r  o ther costs imposed 
by the state fo r  any sp ill upon such rea l estate beyond the va lue  o f  such rea l estate, 
p rovided such sp ill occurred p rio r to tl\e date o f  acqu isition o f  title to  such rea l estate by 
such m ortgagee.

(P .A . 8 5443 . S. 3 . 5 .)

Sec . 2 2 a -4 5 2 c . D e fin it io n  o f  s p i l l .  F o r the purposes o f  sections 22 a -4 52 a  and 
22 a -4 52b , “ s p i ll"  means the d ischarge, sp illage , uncon tro lled  lo ss , seepage o r  filtra tion  
o f  o i l o r  petro leum  o r  chem ical liquids o r  so lid , liqu id  o r  gaseous products o r  hazardous 
waste.

(P .A . 8 5443 , S. 1, 5 .)

Sec . 2 2 a -4 5 3 . (F o rm e r ly  S ec . 2 5 -5 4 g g ). C o o rd in a t io n  o f  ac tiv ities w ith  o th e r 
agencies . C o n tra c ts  f o r  se rv ices. The com m issioner sha ll represent the stale in its 
re lations w ith the federa l government and with any m tn ic ip a lity  and w ith any reg iona l o r  
interstate authority in a ll matters re lating to o i l o r  petrc leum  o r  chem ica l liqu ids o r  so lid , 
liqu id  o r  gaseous products o r  hazardous wastes po llu ti in o r  contam ination o r  em ergency 
resu lting from  the d ischarge, sp illag e , uncontro lled  1 :* s , seepage o r  filtra tion  o f  such 
substance o r  m ateria l o r  waste. Sa id  com m issioner n ry  enter in to agreements w ith the 
federa l governm ent, such municipalities o r  authorities, to  coord inate supervisory 
activities and , subject to adequate appropriation .', 'are reasonab le costs. The



compel c leanup o r  containment consistent with regu la tion s  and guidelines estab lished by 
the sec re ta ry .

E . (1 ) When a site has been declared an abandoned hazardous waste site, the secre­
ta ry  is authorized  to undertake the physical contro l, containment and -deam jpT o r c losure 
o f  the abandoned hazardous waste site and may retain personnel fo r  these purposes who 
sha ll opera te  under his direction.

(2 ) In  a ll cases in which the sec re ta ry  proposes to trea t, store , o r dispose o f  hazardous 
waste3 a t the abandoned hazardous waste site , lie sha ll p repare a c losure plan setting 
fo rth  how the site w ill be closed. The secretary sha ll provide an opportun ity  fo r  the 
public to  subm it comments about the plan. The secre ta ry  sha ll provide adequate notice to 
the public o f  any public hearings on the c losure plan by placing a notice in the genera l 
c ircu lation newspaper o f  the parish in which the hearing is to be held. I f  the sec re ta ry  
determ ines tha t immediate action is required to secure the site o r dispose o f  any waste in 
o rd e r to p ro tec t the health o r  sa fe ty  o f  persons a ffected by the site o r its contents o r  to 
p ro tect the environm ent, he may take such action p rio r to submission o f  the plan and may 
subsequently  subm it a plan detailing emergency actions taken and those actions which he 
w ill be tak ing  in the fu tu re .

(3 ) The sec re ta ry  sh a ll have au thority  to implement the c losure plan and to take a ll 
actions including erecting fences, signs, gates, Ievee3, and m onitoring devices as a re  
reasonab ly  necessary to  secure the site and prevent unauthorized o r  inadvertent en try .

F . (1 ) The sec re ta ry , by record ing the declaration o f  abandonment in the m ortgage 
reccrds o f  the parish where the p roperty  is located, may create a Hep-against p rope rty  
declared to be abandoned to the exten t o f  the expenditures by the state necessary to 
rem edy the prob lem  o r to  the exten t o f  the appraised value a fte r  said expenditures, 
whichever is less. The sec re ta ry  may provide in the declaration that the lien is lim ited to 
certain portions o f  p rope rty  declared to be abandoned and may provide th a t a lien sha ll 
not be recorded against p roperty  o f  a person that the commission finds was in no way 
responsib le fo r  the sp ill o r  accident causing the damage requ iring the expenditure o f  
money from  the fund . The fi lin g  o f  a sw orn statement o f  the am ount expended perfects 
the lien re troac tive ly  to the date o f  the recordation o f the declaration .

(2 ) Subsequent to a dec laration o f  abandonment, a person whose p roperty  has been 
declared to  be abandoned and against which a lien has been created thereby may app ly to 
the sec re ta ry  o r  fi le  an action in the d istrict cou rt to requ ire that the c le rk  e rase the lien 
from  the records i f  the sec re ta ry  o r  the cou rt finds that the sp ill was in no way caused by 
any action o r  negligence on the pa rt o f  the person who is the owner o f  the p rope rty  
sub ject to the lien o r  may fi le  an action to have the debt reduced to the appraised va lue o f  
the p roperty .
Added by Acts 1984, No. 674, § 1.

§ 1149.7. H a za rd o u s  W aste  Assessm ent R ep o rt; requ irem en ts ; subm iss ion
A. The sec re ta ry  is hereby authorized and mandated to develop a comprehensive 

eva luation  o f  hazardous waste in Louisiana, and to issue such eva luation in the fo rm  o f  a 
rep o rt a s provided fo r  herein. The o ffic e  o f  solid and hazardous waste sh a ll a ss is t the 
sec re ta ry  in the deve lopm ent and on-going update o f the report.

B . P r io r  to Jan u a ry  31 , 1986, the secre ta ry  sha ll present a rep o rt as authorized in 
Subsection A o f  this Section to the Senate and House N a tu ra l Resources Committees. 
The rep o rt sh a ll, a t a m inimum, provide the fo llow ing in form ation ;

(1 ) An inven to ry  o f  the known hazardous waste sites in Louisiana, including:
(a ) The types o f  w astes as determ ined by the secre ta ry  to be present in the waste

sites.
(b ) An estim ate o f  the amount o f  each type o f  waste in a waste site as may be

reasonab ly  determ ined by the sec re ta ry .

i .S .  3 0 :1 1 4 9 .6  MINERALS. OIL. AND GAS

32*2



J-e r~ 4 f& -S  s*rxz~~

6 8 - 4 6 - 2 0 9  SA FETY  AND HEALTH 5 4 0

w a t e r  b y  th e  d e p a r tm e n t  o f  h e a lt h  a n d  e n v i r o n m e n t  o r  th e  fe d e ra l e n v i r o n ­
m e n t a l p ro te c t io n  a g e n c y  u n d e r  th e  a u th o r i t y  o f  th e  S a fe  D r in k in g  W a t e r  A c t. 
A l l  s u c h  te s ts  s h a l l  be p a id  fo r  b y  su ch  c o u n ty . (A c ts  1 9 8 3 , ch . 4 2 3 ,  § 8 . ]

C o m p ile r ’s N otes. Concerning the Safe name is codified in pa1* 7. chapter 13 o f this 
D rink ing  Water Act referred to in subsection title.
lb), the federal act by that name is compiled in Section  to  Sec tion  R e fe rences . This sec- 
U .S.C . in various sections throughout titles 5, tion is referred to in $ 68-46-210.
21 , and 42, and the Tennessee act o f the same

6 8 - 4 6 - 2 0 9 .  L i e n s  o n  p r o p e r t y .  —  (a )  W h e n e v e r  a  h a z a rd o u s  s u b s ta n c e  
s ite  is  p la c e d  o n  th e  l i s t  o f  h a z a rd o u s  s u b s ta n c e  s ite s  p u r s u a n t  to  
§ 6 8 - 4 6 - 2 0 6 (e ) ,  o r  w h e n e v e r  th e  com  n is s io n e r  o th e rw is e  b e g in s  to  e x p e n d  
m o n e y  fo r  in v e s t ig a t io n , id e n t i f ic a t io n , c on ta in m e n t  o r  d e a n  up  o f  a  p a r t ic u ­
l a r  s i te  u n d e r  th is  p a r t ,  th e  c om m is s io n e r  m a y  f i le  a  n o tic e  w ith  th e  o ff ic e  o f  
th e  r e g is t e r  o f  d e ed s  o f  th e  c o u n ty  in  w h ich  th e  p ro p e r t y  lie s .

(b ) W i t h in  o n e  ( 1 )  y e a r  a f t e r  th e  c om p le t io n  o f  a  p ro je c t  to c o n ta in  o r  c le a n  
u p  tn e  h a z a rd o u s  s u b s ta n c e  a t  a  p a r t i c u la r  s i te  u n d e r  th is  p a r t , th e  c o m m is ­
s io n e r  s h a l l  it e m iz e  th e  m o n e y  so  e xp end ed  a n d  s h a l l  f i le  a  s t a te m e n t  t h e r e o f  
in  th e  o ff ic e  o f  th e  r e g is t e r  o f  d eed s o f  th e  c o u n ty  in  w h ic h  th e  p r o p e r t y  lie s , 
t o g e th e r  w i th  n o ta r iz e d  a p p r a i s a ls  b y  a n  in d e p e n d e n t a p p ra is e r  o f  th e  v a lu e  o f  
t h e  p r o p e r t y  b e fo re  a n d  a f t e r  th e  c le a n  u p  w o rk  p e r fo rm e d  a t  th e  s ite , i f  th e  
m o n e y  so  e xp e n d e d  s h a l l  r e s u l t  in  a  s ig n i f ic a n t  in c re a s e  in  p ro p e r t y  v a lu e s . 
S u c h  s t a t e m e n t  s h a l l  c o n s t i tu te  a  lie n  up on  su c h  la n d . T h e  lie n  s h a l l  n o t  
e x c e e d  th e  a m o u n t  d e te rm in e d  b y  th e  a p p ra is a l to  be th e  in c re a s e  in  th e  
m a r k e t  v a lu e  o f  th e  p r o p e r t y  a s  a  r e s u lt  o f  th e  c le a n  up  w o rk .

(c ) I f  th e  p r o p e r t y  o w n e r  is  a g g r ie v e d  by  th e  a m o u n t  o f  th e  l i e n  f i le d  u n d e r  
s u b s e c t io n  (a ) ,  th e  p r o p e r t y  o w n e r  m a y  c au se  a n o t h e r  a p p ra is a l to  be  p e r ­
fo rm e d  b y  a n  in d e p e n d e n t  a p p ra is e r  a n d  m a y  s u b m it  th e  m a t t e r  to  th e  c h a n ­
c e ry  c o u r t  o f  th e  c o u n ty  in  w h ic h  th e  p ro p e r ty  is  lo c a te d  to  d e te rm in e  th e  
a p p r o p r ia te  a m o u n t  o f  th e  lie n . A  d e c is io n  o f  t h a t  c o u r t  m a y  be a p p e a le d  
a c c o rd in g  to  th e  T e n n e s s e e  R u le s  o f  A p p e lla te  P ro c e d u re .

(d )  T h e  l i e n  p ro v id e d  in  th is  s e c t io n  s h a l l  be  e n t e r e d  in  th e  re c o rd s  o f  th e  
r e g is t e r  o f  d eed s  o f  th e  c o u n ty  in  w h ich  th e  p r o p e r t y  lie s . S u c h  s ta te m e n ts  
s h a l l  c o n s t i tu te  a  l i e n  u p o n  su c h  p ro p e r ty  a s  o f  th e  d a te  th e  n o t ic e  is  f i le d  
p u r s u a n t  to  s u b s e c t io n  (a ) ,  a n d  s h a l l  h a v e  p r i o r i t y  a s  a  lie n  second  o n ly  to  ta x  
l i e n s . S u c h  a  l i e n  s h a l l  be  s a t is f ie d  to  th e  e x te n t  o f  th e  v a lu e  o f  th e  c o n s id e r ­
a t i o n  re c e iv e d  a t  th e  t im e  o f  t r a n s f e r  o f  o w n e rs h ip , a n d  i f  th e  l i e n  is n o t  f u l ly  
s a t i s f ie d  a t  th e  t im e  o f  t r a n s f e r ,  i t  s h a l l  r e m a in  a  l i e n  on  th e  p ro p e r t y  u n t i l  i t  
is  f u l l y  s a t is f ie d .

(e )  A  fo rm  o f  n o t ic e  s u b s t a n t ia l ly  a s  fo l lo w s  is  s u f f ic ie n t  to  c o m p ly  w ith  
s u b s e c t io n  (a ) :

N O T IC E  O F  L IE N  U N D E R  
H A Z A R D O U S  W A S T E  M A N A G E M E N T  A C T  O F  1 9S 3

N a m e o f t i t l e h o ld e r ( s )  ...................................................................................................................
P r o p e r t y  a d d r e s s .................................................................................................................................
D e s c r ip t io n  o f  p r o p e r t y  s u b je c t to  p o s s ib le  l i e n  s u f f ic ie n t  to  id e n t i fy  

su c h  p r o p e r t y ...................................................................................................................................
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D a te , s ig n a tu r e , a n d  a d d re s s  o f  the  C o m m is s io n e r  o r  h is  a u th o r iz e d
d e s ig n e e  .................................. .................................................................. .........................................

T h e  r e g is t e r  o f  d e ed s  s h a l l  n o te  th e  d a te  a n d  t im e  o f  f i l i n g ,  a n d  a n  a p p ro p r ia te  
r e g is t r a t io n  n u m b e r , a n d  s h a l l  rec o rd  th e  n o t ic e  in  th e  l i e n  b o o k  in  th e  o ff ic e  
o f  th e  r e g is te r .

( f )  T h e  e f fe c t iv e  d a te  o f  a l l  p r io r  lie n s  c la im e d  u n d e r  t h is  c h a p te r  s h a l l  be
u n a ffe c te d  b y  th e  1 9 8 6  a m e n d m en t to  th is  s e c t io n  i f  a  n o t ic e  is f i le d  in  a c c o r ­
d an c e  w ith  s u b s e c t io n  (a )  o f  th is  sec tion  o n  o r  b e fo re  D e c em b e r 3 1 , 1 9 8 6 , 
w h ich  n o t ic e  s h a l l  s e t  fo r t h ,  in  a d d it io n  to  th e  in fo rm a t io n  r e q u ir e d  b y  su b se c ­
t io n  (e ) h e re o f , th e  c la im e d  e ffe c t iv e  d a te  o f  th e  l i e n  i f  e a r l i e r  t h a n  th e  d a te  o f  
th e  f i l i n g  o f  th e  n o t ic e . A ft e r  D e c em be r 3 1 , 1 9 8 6 ,  a l l  c la im e d  l ie n s  s h a l l  be 
e ffe c t iv e  a s  o f  th e  d a te  th e  no tic e  is f i k i  p u r s u a n t  to  su b s e c t io n  (a ) .  [A c ts  
1 9 8 3 , ch . 4 2 3 ,  § 9 ; 1 9 8 6 , ch . 5 2 8 , S 1.)

C om p ile r ’s N otes. Acts 1986. ch. 588, it 1. 
added (a), (e), and (0  and amended Idl.

6 8 - 4 6 - 2 1 0 .  R e s p o n s i b le  w a s te  d i s p o s a l  i n c e n i i v e  f u n d .  —  (a )  T h e r e  is 
c re a te d  a  s p e c ia l a g e n c y  a ccou n t in  th e  g e n e ra l fu n d  to  be  k n ow n  a s  th e  
" re s p o n s ib le  w a s te  d is p o s a l in c e n t iv e  fu n d ."

(b ) T h e r e  is  a p p ro p r ia te d  to  th e  re s p o n s ib le  w a s te  d is p o s a l in c e n t iv e  fu n d  
th e  s u m  o f  f iv e  h u n d re d  th o u s a n d  d o l la r s  ( $ 5 0 0 ,0 0 0 )  fo r  f is c a l y e a r  1 9 8 3 - 1 9 8 4  
a n d  th e re  s h a l l  b e  a p p ro p r ia te d  th e  sum  o f  o n e  m i l l i o n  f iv e  h u n d re d  th o u s a n d  
d o l la r s  ($ 1 , 5 0 0 ,0 0 0 )  fo r  f is c a l y e a r  1 9 8 4 - 1 9 8 5 .

(c ) In t e r e s t  a c c ru in g  o n  in v e s tm en ts  a n d  d e p o s i t s  o f  s u c h  fu n d  s h a l l  be 
r e tu rn e d  r.o i t  a n d  r e m a in  a  p a r t  o f  su ch  fu n d .

(d ) A n y  u n e n c u m b e re d  a n d  a n y  u n e x p en d ed  b a la n c e  o f  t h is  fu n d  r e m a in in g  
a t  th e  e n d  o f  a n y  f i s c a l y e a r  s h a l l  n o t r e v e r t  to  th e  g e n e ra l fu n d , b u t  s h a l l  be 
c a r r ie d  fo rw a rd  u n t i l  e xp en d ed  in  a c co rd an ce  w i t h  th e  p ro v is io n s  o f  t h is  sec ­
t io n .

( e ) ( 1 )  T h e  b o a rd  s h a l l  p ro m u lg a te  ru le s  a n d  r e g u la t i o n s  in  a c c o rd a n c e  w ith  
th e  p ro v is io n s  o f  th e  U n i fo rm  A d m in is t r a t iv e  P ro c e d u re s  A c t , c om p i le d  in  
t i t le  4 ,  c h a p te r  5 , to  e s ta b lis h  e lig ib i l i t y  r e q u i r e m e n t s  fo r  a  lo c a l g o v e rn m e n t  
to  re c e iv e  th e  m o n e y  d ep o s ited  in  th e  r e s p o n s ib le  w a s te  d is p o s a l in c e n t iv e  
fu n d .

( 2 )  A t  a  m in im u m , fo r  a  lo c a l g o v e rn m e n t  t o  be  e l ig ib le  to  re c e iv e  su ch  
fu n d s , th e  c o m m e rc ia l fa c i l i t y  m u s t be lo c a te d  w i t h in  th e  ju r i s d ic t io n  o f  su ch  
lo c a l g o v e rn m e n t , s u c h  fa c i l i t y  m u s t h a v e  a  p e rm i t  to  o p e ra te  p u r s u a n t  to  th e  
p ro v is io n s  o f  § 6 8 - 4 6 - 1 0 8 , su ch  fa c i li t y  m u s t  b e  c o n s t ru c te d  a n d  o p e r a t io n a l 
a n d  th e  fo l lo w in g  s ta n d a rd s  m u s t be m e t:

(A )  T h e  fa c i l i t y  is  m u lt i-p u rp o s e  w ith  b o th  la n d  d is p o s a l c a p a b i l i t y  a n d  
fa c i l i t ie s  fo r  a d v a n c e d  te c h n o lo g y , h ig h - t e m p e ra tu r e  t h e rm a l t r e a tm e n t ;

(B )  T h e  fa c i l i t y  h a s  a  m in im u m  d e s ig n  c a p a c it y  to  o p e ra te  fo r  tw e n ty  (2 0 )  
y e a r s ;

(C ) T h e  fa c i l i t y  is  o p e ra te d  p u rs u a n t  to  t h e  p ro v is io n s  o f  p a r t  1 o f  th is  
c h a p te r ; a n d

(D )  T h e  lo c a l g o v e rn m e n t  w ith  ju r i s d ic t io n  o v e r  th e  fa c i l i t y  d o e s  n o t  h a v e  
a n y  z o n in g  r e q u ir e m e n t , su b d iv is io n  r e g u la t i o n ,  o rd in a n c e , r e g u la t i o n  o r




