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BLL SHEFHELD, GOVERNOR

DEPARTMENT OF COMMERCE & fU?\l'EE\(L)JXADLASKA 998110800
ECONOMIC DEVELOPMENT PHONE: (907) 465-2515

DIVISION OF INSURANCE

March 23, 1987

Honorable Adelheid Herrmann
Alaska House of Representatives
P. 0. Box V

Juneau, AK 99811

Dear Representative Herrmann:

Re: HouseBil1l49/Insurance for 0il Terminals
This 1is iIn response to the inquiry of your aide, Rena, of March 20.

At the present time the Division of Insurance is talking with a Lloyds of
London broker to explore the following options.

How much would it cost to the fuel deliverer to buy a wharfman®s policy
that would insure his activity in fueling up an on-land storage unit. By
transferring this liability to the fuel deliverer, it would lessen the
liability of the utility. Presently a typical Lloyds policy excludes
this activity for the fuel deliverer. The Lloyds of London broker is
presently exploring the possibility of how much it would cost to take out

this exclusion and make it a part of the policy.

The second option the Lloyds of London broker is exploring is how much
would it cost to have the same policy that is in force right now for
those fuel tanks in Ushigak and Naknek on Lloyds of London paper.

I should know by Wednesday, March 25.

The broker is also evaluating the cost impact of a wharfsman®"s policy on
a polic¥ presently in force.

(

Sincerely,

Christian Ulmann
Insurance Market Analyst
Commercial Lines

CU/v10787V
032387b



NUSHAGAK ELECTRIC COOPERATIVE, INC.
P 0. Box 350
Dlﬂlnghanw, Alaska 99576
hone: 84E-5EbL!

My name is Jeri Nelson. I'm office manager for Nushagak Electric
Cooperative, Inc. in Dillingham, Alaska.  I'm here to speak in
support of HB 149, exempting electric cooperatives operating oil
terminal facilities from compliance with Alaska Statute 46.04.040.

Dillingham exists because of the vresident herring and salmon
commerical fisheries. Many of our Co-op members are directly
involved in these fisheries as commerical fisherman. Most others
are involved in municipal, state or federal service programs that
have evolved because this resident commercial fishery exists

Cof the seven elected members of our Board of Directors, only three
are not directly involved in the fisheries as commercial

fishermen.

My husband and | came to Dillingham E5 years a?o so he coulo
accept employment as Area Management Biologist for the Alaska
Dept, of Fish & Game in Bristol Bay. Every resident in Dillingham
Is there, in one way or another, because of the fisheries.

| tell you these things so you will recognize that the cleanliness
of our natural environment and the waters of Bristol Bay s of
vital importance to every member of our Cooperative. "Habitat
protection is the number one priority in maintaining the fisheries
resources.

As you know, Alaska Statute 46.04.040 requires cooperatives
operating fuel storage tanks in excess of 10,000 barrels (4E0,000
gallons) to submit proof of financial responsibility for oil spill
clean-up in the amount $1,000,000 in order to store or off-load

fuel.

Nushagak Electric Cooperative, Inc., falls under the provisions of
this =~ statute because ofactionwe took in 1985 to gain somerelief
from the sky-rocketing costof fuel being supplied tous by
CHEVRON, the local distributor. At that time, wusing State grant
monies, we constructed two 500,000 gallon fuel storage tanks on
utility property adjacent to our powerhouse.

To briefly comment on that construction and our bulk facilities,
the  tanks are located in adiked enclosure  with 5 ft. stee
retaining walls. In conjunction with the tank ~construction, a 6
inch pipeline was buried at depths of 3 to 8 feet connecting the
tank tarm to the City Dock, located some 3600 feet away, where a 6
inch check valve and gate valve are installed on the terminating

header.

NEC/HB149 -1 -



The pipe itself is a combination of Schedule 40 and Schedule BO
steel pipe. All connections were welded by a certified pipeline
welder and Schedule BO pipe was used under all street crossings
and under the Dock Ioadln%. zone area for added strength. When
completed, the entire pipeline was pressure tested at E50 pounds
per square inch. This pressure held for about 6 weeks, at which
time the pressure was manually released.

There are two one-way check valves located in the 6 inch line
before it enters the diked enclosure and one one-way check valve
in the enclosure itself. In addition, there are three 6 inch
outside screw and yoke gate valves in the line and one at each
tank. Our facilities were carefully engineered and inspected and
are really “first class.”

Regarding the measures we have taken to protect the environment
an to deal with any problem that might arise, in 1935  NEC
completed a Coast Guard apgroved OIL TRANSFER OPERATIONS MANUAL
and a DEC required OIL SPILL CONTINGENCY PLAN.  Qur General
Manager and  powerhousepersonnel have  been  trained in
implementation of these documents as required bKthe U. S. Coast
Guard and DEC. In addition, the Cooperative has entered into
contracts for potential clean-up services with ALASKA OFFSHORE
INC. and CROWLEY ENVIRONMENTAL SERVICES.

Since the tank and pipeline project was completed in the fall of
1985, the Cooperative has received two fuel deliveries averaging
approximately 900,000 gallons each. During each delivery, a U.S
Coast Guard representative was present and no spills or any other
adverse environmental incidents occurred.

During fuel transfer operations, which normally take place over a
34 hour period each year, trained utlhtgl personnel are present
both at the dock where the actual off-loading takes place and at
our tank farm, some 3600 feet distant. They are in radio contact
at all times. In addition, the fuel barge always has a least one
man, and usually more than one, opresent at all times during the
loading process. A Coast Guard representative oversees the entire

operation.

Considering our previously stated concerns about the health of the
environment, why are we asking for relief from compliance with
this  statute which only requires assurance of financial
responsibility for oil-spill clean-up?

WE MUST HAVE THE FUEL. But, in order to off-load our fuel, it is
ga35|ble that we will, in the future, be forced to violate Alaska

tatute 46.04.040 as it is written, a oproblem shared with
utilities in Naknek, Kotzebue and Nome

NEC/HB149 - B -



In 1985, we were able, at the Jlast minute, to secure spil
insurance coverage through the ALASKA RURAL ELECTRIC COOPERATIVE'S
INSURANCE EXCHANGE for the "first $500,000 and a letter of credit

OOPERATIVE FINANCE CORPORATION

from the NATIONAL RURAL UTILITIES C
for the remaining $500,000.

In 1986, ARECA couldn't secure this liability coverage. With the
help of our attorney and the State of Alaska, we were able, again
at the last minute, to find a commercial market for a $1,000,000
limit oil spill insurance policy at a premium cost to our Co-op of

$10,700.

Our broker has warned us that in the future, it is likely that it
will be impossible to secure this type of insurance at any cost,
the trend in the insurance market being to exclude losses related
to environmental exposures

For our own protection, we would, of course, purchase such
insurance if it were available, even though the premium seems
somewhat excessive for approximately 3 hours of exposure each
year.

I'f this coverage is not available, however, we would have no
choice but to off-load in violation of statute or to abandon our
tank farm  facilities and opurchase fuel through the local
distributor at a per gallon cost 15-EO cents higher than the
low—cost product we have been ahle to barge into Dillingham for
the Past two years. Of course, this higher priced fuel would
signiticantl raise the PCE credit available to our customers
which  would, in turn, result in a substantial additional and
unnecessary drain on the State's limited financial resources — to

the tune of approximately $6,000 per month, a IE.5 ¥ increase
(using December figures under existing program guidelines).

NEC currently holds over $1,000,000 equity in its system, an
amount that exceeds the $1,000,000 assurance required by Statute.

NEC has taken all preventative measures suggested or requested Hy

DEC, the U.S. oast Guard and common sense, as outline

ﬁreviously. In the unlikely event that a spill should occur,
EC's members and directors would expect and demand that their

Cooperative do everything within its resources to clean-up the
environment,

One of two things must happen in order for NEC to continue to
legally procure and off-load fuel at competetive prices: (1) We
must be relieved from compliance with AS ~6.07.070 in order to
make necessary commitments for purchase and delivery at a time
when avallab|||iy of insurance is uncertain, or (E) We must be
assured that adequate oil spill liability insurance is available
to us in a timely manner each and every year.

NEC/HB1<49 -3 -



Unfortunately, the State does not control the insurance markets;
consequently, we seek your-support of HB 149. exempting electric
cooperatives operating as oil terminal facilities from compliance

with AS 46.06.040,
Thank you.

NEC/HB149 - 4 -



ALASKA  RURAL ELECTRIC COOPERATIVE
ASSOCIATION, INC.

237 E. FIREWEED LANE + SUITE 301
ANCHORAGE, ALASKA 99503 « (907) 276-3235

January 15, 1986

ive Adelheid Herrmann
e Legislature

3100)

ka 99811

Dear Representative Herrmann:

Last November, Claude Franke and Dave 3ouker wrote you about a
groblem they were having — and expecting to get worse — caused
y a statutory requirement that they buy strict liability
insurance for oil spills. Both NEC and NEA have increased their
fuel storage capacity in recent years in order to buy
competitively priced oil and store it themselves. [t was
increasing their tank capacity above 10,000 barrels that makes

this statute apply to them.

For 1935 we went through great difficulty to find a way to help
these two small coops comply with the law. Their re?ular policy

for general liability insurance issued by the ARECA Insurance
Exchange provided $500,000 of oil spill insurance. There was no
other oil spill liability insurance available for them to buy at
any price.

To aet the additional $500,000 in coverage for them, what we had
to do was to get them to |ndemn|f% the Exchange and post an
irrevocable letter of credit payable to the Exchange to cover
costs of oil spills between $500,000 and $1 million, and the
Exchange then issued the insurance policy. This |nsurance_€0||cy
met the DEC requirements, but the coops were fully responsible
for ary losses exceeding $500,000 which might have occurred.

T.-iis arrangement cost them tne fee for the fletter of credit and
the expenses incurred by the Exchange for setting it uP. Much
more importantly, this approach tied up a major part of their
credit capacity which then could not be used for normal business

ri?ju | rci.ient*s?

For 1936, even tne ARECA Insurance Exchange is completely unable
to BrOVIdQ oil spill ‘insurance because it _is not possible for us
to buy reinsurance covering oil spills. This means that the only
way for NEC and NEA to comply with tne law is go through the
cumbersome and expensive process of retaining the

DEMOCRACY IN ACTION



entire risk of the $1 million Bolic%llimit, and.have the Exchange,
issue the $1 million policy. But this would use nearly their
entire line of credit! They might not even be able to borrow the
moneY to buy the fuel which they would havesoleresponsibility

to clean wup if they spilled some of it.

This is an absurd : “"uation which requires a legislative solution
this session. Claque and Dave sent you a draft providing an easy
way of resolving the problem. Our idea is that a certificate of

ublic convenience and necessity for a utility should be proof in
itself of financial responsibility. A utility isn't going
anywhere. If a spill occurs, they will still be there and have
the financial ability to pay for the clean up.

After consulting with the attorney who drafted it, | have
slightly reorganized the proposed statutoryamendment. We hope
you will introduce a bill to resolve the problem being

experienced by NEC and NEA and push it through to passage

Sincerely,
David Hutchens
Executive Director

DH/CF

cc Claude Franke, NEA
Dave Bouker, NEC

to!



BILL SHEFFIELD, GOVERNOR

DEPT.OF ENVIRONMENTAL CONSERVATION / Telephoned)465-2653
/ AddressQox O

" Juneau, Alaska 99811

January 27, 1986

Jell 1,

i i-700

7 " 17" Cm

Mr. Dave Hutcherys
ev-']

ARECA Insurance Exchange
237 East Fireweed Lane, Suite 301
Anchorage, AK 99503 e . s

Dear Dave: i

During your phone call last week to myself and Paul O"Brien, Manager of the
Oil Pollution Program, problems of obtaining adequate insurance coverage n
for oil pollution damages were discussed. Paul agreed that I would review
our Ffiles and send you the names of insurance .underwriters that:have.cur? -
rent policies in force; I reviewed-the-files and came up with four’under-
writers and information on what other fuel handling companies are doing- *
(enclosed); I am also sending a copy of the report from the Task-Force on
Insjrance Availability and Pricing. , -

The Department of Commerce and Economic Development, Division of Insurance
said they can provide "special market assistance"™ to the broker, their
address is on the Task Force report. We will continue to work with the

industry in every way that we can.
|

Sincerely,

Oil Pollution Control
Division of Environmental Iluality

cc: Keith Kelton, Director
;Bill Ross, Commissioner
-= Representative Adelheid Herrmann
Representative Rich Yehling
Senator Fred F. Zharoff



January 23, 1986

INSURANCE INFORMATION FOR FUEL STORAGE FACILITIES

The following information is taken from current files that require proof
of financial responsibility for oil pollution for "fuel storage facilities.
This information is not an endorsementor recommendation but is provided

in an attempt tohelp locate insurancecoverage that will comply with

Sec. 46.04.040(e) and 18 AAC 20.065.

Insurance underwriters and brokers that have currently active policies:

1. Lloyd"s London and various companies
Broker - Pacific International Brokers, Ltd.

2. Employers Mutual Casualty Company

Broker - Mutual Marine Office, Inc.
3. National Union Fire Insurance Company of Pittsburgh, Pa.
Broker - Alaska 100 Insurance

4. Midlands Insurance Company, Inc.
by West Coast Marine Managers, Inc.
Broker - Nasman and Assoc.ates, Inc.

The 34 files (representing 67 facilities) are broken down to show how
many are using other means of providing proof of financial responsibility.

Surety Bonds 4
Guaranty 3
Sel f-Insurance 12
Government 3
Insurance 8
Other 7

* Some use this means to cover deductible or financial records require-
ments for guaranty.

Of the eight showing insurance as their preference, five have policies
that expired this December and January and are trying to renew their
policies. There are seven new owners/operators that have not returned
their application forms or shown what me”ns of proof they intend to use.

Glenn Adams
Oil Pollution Control



ALASKA RURAL ELECTRIC COOPERATIVE
ASSOCIATION, INC.

E 301

237 E. FIREWEED IT
07) 276-3235

LANE « SU
ANCHORAGE, ALASKA 9 9

9503  (

February 21, 1986

Representative Mike Davis, Chairman
House Special Committee on Oil & Gas
Alaska State Legislature

Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Mike:

As | indicated in our brief conversation yesterday afternoon,
we would really like to get HB 628 moving and hope you will schedule
it at the earliest opportunity. This letter is in response to a
request from Jonathan for additional information.

e
0
|

~Enclosed is a copy of my letter to Representative Herrmann
asking that this kind of legislation be introduced. It gives the
background to the problem, specifically for Naknek Electric and
Nushagak Electric. Both are cooperatives and members of our
organization.

Also enclosed is a copy of correspondence from Glen Adams, of
the Department of Environmental Conservation, suggesting some other
places to look for means of complying with the statute. When |
received the letter from Glen, | gave a copy to our insurance
consultant and broker, Corroon & Black, Dawson and Company. After
they checked out each suggestion, Joe Piccione wrote me a letter
detailing their findings. Acopy of this letter is enclosed. It
indicates conclusively ‘that in today's insurance market, compliance
Is simply impossible.

~Jonathan also asked which utilities have this problem, what are
their tank capacities, and how often do they fill their tanks.

At present, Nushagak Electric and Naknek Electric are the only
utilities which have had dealings with DEC on this issue. Kotzehue
Electric also has new tank capacity sufficient to bring them into
the same problem, but DEC has not yet made an issue of it with them.
Nome Joint Utilities, a municipal utility, is negotiating to lease
tank space to use in 1986. If their neqotlatlons are successful,
they w ill have sufficient capacity to face the same problem. (I
hope that my responding fully to Jonathan's questions will not cause
problems for Kotzebue or Nome.)

DEMOCRACY IN ACTION



Representative Mike Davis
February 21, 1986
Page 2 of 2

The tank capacities for these four utilities will vary from
approximately 20,000 to 35,000 barrels. They typically fill their
tanks only once a year. That is why they need so much tank capacity
in these ‘ce-bound communities.

We understand that DEC has offered to "look the other wa&ﬂ but
even a non-willful violation of this statute is a Class B Misde-
meanor. ~Each day of non-compliance is a separate violation. this
IS a serious business that simply must be resolved legislatively.

_ Thank you for your interest. If you have additional
information, "please let me know.

Sincerely,

Dave Hutchens
Executive Director

Enclosures
DH:ph



BILL SHEFHELD, GOVERNOR

DEPT.OF ENVIRONMENTAL CONSERVATION Teleshore: 1071
Address:

OFFICE OF THE COMMISSIONER
P. 0. BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

March 25, 1986

The Honorable Mike Davis
Alaska State House

P. 0. Box V

Juneau, AK 99811-3100

Dear Representative Davis:

During the last several weeks, the Department has testified before the Oil

and Gas Subcommittee on HB 628 and has worked with your office and staff

from Representative Herrmann®"s office in addressing the difficulties faced

by electric cooperatives in meeting the Department®s oil pollution financial
responsibility requirements. We have also been working closely with the
Division of Insurance and representatives from the rural electric cooperatives
in this matter. Based upon numerous discussions with legislative staff, the
Division of Insurance, and a representative of the electric cooperatives,

I believe that we have identified ways to resolve these issues.

Such a resolution is largely dependent upon the Department addressing two

items: 1) amending our financial responsibility regulations to accept claims

made insurance policies, and 2) clarifying the types of damages that are covered
under the financial responsibility requirements. This lette:" is intended to

show the steps | am preparing to take to satisfy these concerns, thereby enabling
the cooperatives to meet the Department®s financial responsibility requirements
in a cost effective manner.

First, | am prepa: ed to amend the Department®s financial responsibility
regulations to add claims made insurance policies as an option for oil fTacility
operators such as the electric cooperatives. We have worked closely with the
Division of Insurance on this change and have already drafted language to this
effect. At the same time that we reevaluate our insurance requirements, we
will be looking at the other options available for demonstrating proof of
financial responsibility to determine if any other revisions to the regulations
are necessary.



The Honorable Mike Davis -2- March 25, 1986

With regard to the second issue requesting clarification of the types of damages
covered under the financial responsibilit y requirements, my staff has been in
contact with the Attorney General®s office on this matter. We have been assured
that the Department®s Tfinancial responsibility regulations apply to the operator®s
liability to others, i.e. third parties. Therefore, insurance policies should

be available for this type of coverage. There has also been concern expressed

by the cooperatives that insurance is not available to cover the civil damages

and penalities referenced under the financial responsibility statutes. This
position is predicated on the assumption that insurance will not pay for penalities
of a punitive nature. However, the civil penalty and damage statutes referenced
under AS 46.04.040 are not punitive. In fact, they are used for compensatory

and remedial purposes associated with liquidated damages to the State. It is

my understanding that insurance is available to cover these types of damages.

We have made substantial progress in identifying the issues and we have worked
to resolve the financial responsibility problem that has oeen brought before
the Legislature by the electric cooperatives. I believe that the action |
have outlined above will solve the difficulty in obtaining insurance.

It should also serve to provide more flexibility in the regulations and
make it easier for facility operators to satisfy the Department"s Tfinancial
responsi-bility requirements.

Bill Ross
Commi ssioner

cc: Representative Adelheid Herrmann
Representative John Sund
Christian Ulmann, Division of Insurance
Dave Hutchins, ARECA Insurance Exchange



BLL SHEFHELD, GOVERNOR

DEPARTMENT OF COMMERCE & ES&JE%PALASKAM
ECONOMIC DEVELOPMENT PHONE: 465-2515

DIVISION OF INSURANCE

April 24, 1986

Honorable Mike Davis

Alaska State House

House Special Committee
on Oil and Gas

P.0. Box V

Juneau, AK 99811-3100

Dear Representative Davis:

Re: HB 628. Oil pollution insurance availability
for electric cooperatives

After receipt of Commissioner Bill Ross"s letter of March 25, 1985,
which clarified the types of damages covered under the financial
responsibility requirements, we were iIn a position to identify poten-
tial markets and have shared that information with the Alaska Rural
Electric Cooperative Association (ARECA). Additionally, we contacted
several underwriters iIn an attempt to generate interest in ARECA.

We found several possible options which are, at the presert time,
being checked out by ARECA*s insurance broker:

The International Surplus Lines Insurance Company is Lhe only
writer of monoline pollution liability insurance at a reasonable
rate. It appears that the electric utilities have a good chance
to obtain insurance through this outfit.

The Pollution Liability Insurance Association (PLIA) is a recip-
rocal pool that arranges reinsurance for its member companies
covering pollution liability. Alaska Statutes 21.75.020 and
21.39.110 do not prohibit ARECA from joining such an arrangement.
ARECA might wish to check out the requirements for becoming a mem-
ber. Since ARECA is not a member of PLIA, PLIA will write pollu-
tion liability in connection with the general liability only if
the whole risk has been submitted by a member company. For ARECA,
that means that they might have to split the accounts where pollu-
tion liability is requires.



Honorable Mike Davis -2- April 24, 1986

Further, we found other insurance companies that would write under the
conditions outlined by Commissioner Bill Ross of the Department of
Environmental Conservation. However, they did not seem to be very
cost efficient. We also made recommendations on how to limit the
liability exposures and, consequently, obtain a better rate.

We will continue to touch base with the insurance companies and ARECA
and try to improve communications.

IT you want or need more discussion, | will be happy to expand on this
letter.

Very truly yours,

Christian Ulmann
Insurance Market Analyst
Commercial Lines

CU/ss02427

042436a
cc: Representative Adelheid Herrmann

Representative John Sund
Commissioner Bill Ross, Department of Environmental Conservation

Dave Hutchens, ARECA Insurance Exchange



fT p_T f7" M | STEVE COWPER, GOVERNOR

(Fui_=Ln\ <Llv. ku

DEPT.OF ENVIRONMENTAL CONSERVATION Telephore:(Q07)
Address:

POSITION PAPER

Bill No. HB 149 Date: March 20, 1987
Title: An Act relating to certain oil Contact: Randy Bayliss
terminal operators. 465-2600

Department®s Position

We do not support the bill. Insurance and other means of providing proof
of responsibility requirements are available to electric cooperatives for
satisfying the department®s requirements under AS 46.04.

Effect of the Bil 1l

HB 149 amends the department®s oil pollution statutes (AS 46.04) to exempt
all electric cooperatives that operate an oil terminal facility with a
storage capacity of 10,000 barrels or more from demonstrating proof of
financial responsiblity to the department. Under AS 46.04.040, all oper-
ators of offshore oil exploration and production facilities, tank vessels,
oil barges, and oil terminal facilities with a storage capacity of 10,000
barrels or more must show to the department that they are financially
capable of compensating for damages that might result from oil spills at
their facilities. The amount of financial responsibility required under
AS 46.04 for oil terminals, such as those operated by electric cooperatives,
is $10 per barrel of storage capacity or $1 million, whichever Iis greater.
Financial responsibility may be demonstrated by self-insurance, guaranty,
insurance, or surety bond.

Impact on the Agency

HB 149 will have no fiscal impact on the department.

Commissioner
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NAKNEK ELECTRIC ASSOCIATION ,,INC
POST OFFICE BOX 118 « NAKNEK, ALASKA 99633 - PHONE (907) 246-4261

November 1, 1985

Rep. Adelheid Herrmann Sen. Fred Zharoff
P.O. Box 63 P.O. Box 405
Naknek, AK 99633 Kodiak, AK 99615

RE: STATUATE COMPLIANCE TO FINANCIAL RESPONSIBILITY
Your Honors Herrmann & Zharoff:

This past and previous Kear extreme problem has arisen with
this Association, Naknek Electric Association, (N.E.A.) and
our nei hborlng cooperative, Nushagak Electric Cooperative,
(N.E.C_.? and the Alaska Department of Environmental Con-
servation. (D.E.C.

Compliance satisfaction with the Department to Section 1 as
46.04.040 (e) "Financial Responsibility" as formed in the law
provides a ver% constraining element for a small rural utility
to provide $1,000,000 in financial responsibility, or bonding,
or assurity.

We are put into this situation due to our geographic and econ-
omic location. With the req'.irements of providing economic
and reliable electric service to our given service areas, we
must have fuel, our fuel requirement constitutes near 50% of
our production costs.

In an effort to reduce our costs, large volume storage vessels
have been constructed by our respective utilities to facilitate
bulk fuel procurement by Lomt bidding. One time a year we
have delivery in our ice bound ports providing a year round
supply along with reducing the exposure of handling fuel

several times a year outside of our property.

The net result has brought down fuel costs per gallon to .8714
for this years fuel. This saving reduced the delivered kilo-
watt hour b{_.OZ%C for each delivered kilowatt hour to the
consumer. ikewise the first 750 kilowatt hours cap for

Power C§st Equalization (PCE) ha
of .02%$, saving the PCE fund §1
This saving is for the State of
the cooperatives.

s realized the same reduction
68,885 for the two cooperatives.
Alaska by prudent action of



PAGE TWO C #

HERRMANN & ZHARUFF
November 1, 1985

Now then, the D.E.C. comes forth with unbending rules, reg-
ulations, and law forcing expenditures for premium of un-
obtainable insurance and or surity bonding, irrevocable line
of credit or proof of financial responsibility; of course,
the last beln% the most desirable but hereto unobtainable.
If we do not have one of the previous required surities we
are outside of the law and subject to severe penalty as well
fas llaelng unable to obtain the necessary permit to off load
uel.

This year, after spendin? nearly 10 months searching the
insurance market, (even from firms sugdgested by D.E.C.,
which incidentally flatly denied or did not respond to cur
broker) we were able to provide D.E.C. with unconventional
one time surity for this years fuel off Ioadln% at our
facilities. ~We have been put on notice that the same
coverage will not be available next year. We, too, an-
ticipate conventional underwriting will not be available
nor will we be able to prove to satisfaction our financial
responsibility tc the unbending D.E.C.

The law as written seems to he directed to non-permanent
principals in the business of transporting fuel rather than
[%ermanent facilities such as ours. (N.E.A. and N.E.C.)

hese two cooperatives have taken due and concerned steps ZC
build the best fuel and service systems we could with

total attention to safety and integrity.

We and all utilities have every intention of continued
existence with address to our responsibilities. What we

are saying is, if we have a spill, we most certainly will
clean 1t ug without the constraints of the law imposing
financial burden upon us, and more important yet, all of

our consumers are members of the community, and our members
derive their livelihood from the sensitive fishe_Y environ-
ment and will see to it that we clean up any spill which may
occur.

With all this discourse, hopefully, the stage is set to
request your legislative efforts to amend Section 1 1 2
of AS. 46.04.040 (e) to read as attached.

[f you have (ﬂuestions with our request for legislation,

please feel free to contact us.

Sincerely,

CEF/sp

cc. Dave Hutchens, Executive Director, A.R.E.C.A.
Roger Kemppel, N.E.LA. & N.E.C., counsel
KEMPPEL, HUFFMAN, & GINDER
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' ALASKA RURAL ELECTRIC COOPERATIVE
1 ASSOCIATION, INC.

237 E. FIREWEED LANE « SUITE 301
ANCHORAGE, ALASKA 99503 « (907)276-3235

January 15, 1

Representative Adelheia Herrmann
Alaska State Legislature

Pouch V (MS 3100)

Juneau, Alaska 99311

Dear Representative Herrmann:

Last November, Claude Franke and Dave Bouker wrote you about a
Broblem they were having — and expecting to get worse — caused
y a statutory requirement tnat they buy strict liability _
insurance for oil spills. 3oth NEC and NEA have increased their

fuel storage capacity in recent years in order to buy
qon1petU|ve|% priced oil ana store it themselves. it was
increasing their tank capacity above 10,000 barrels that makes

this statute apply to them.

For 1935 we went through great difficulty to find a way to help
these two small coops comply 'with the faw. Their re?ular policy
for general liability insurance issued by the ARECA [nsurance
Exchange provided $500,000 of oil spill insurance. There was no
other oil spill liability insurance available for them to buy at

any price.

To get the additional $500,000 in coverage for them, what we had
to do v/as to get them to indemnify the Exchange and post an
irrevocable letter of credit payablg to the Exchange to cover

costs of oil spills between $500,000 and $1 million, and the
Exchange then issued the insurance policy. Thlsllnsurance.gollcy
..et the DEC requirements, but the coops were fuiiy responsible
for ary losses exceeding $500,000 wnicn might have occurred.

Enis arrangement cost them tne fee for the letter of credit arc
tne expenses incurred by tne Excna.oge f«r setting it uP. Much
more Importantly, tills approach tied up a na/T part of rnoir
credit capacity which then could not be used for normal cusir.ess

requireswnta.

democracy in action



entire risk 2_f_the_$| million policy lim it, and..have the Exchange_
issue the $1 million policy. But this would use nearly their
entire line of credit! They might not even be able to borrow the
money to buy the fuel w hich they would have soleresponsibility

to clean up if they spilled some of it.

This is an absurd situation w hich requires a legislative solution
this session. Claude and Dave sent you a draft providing an easy
way of resolving the problem. Qur idea is that a certificate o f
public convenience and necessity for a utility should be proof in
its e |f of financial responsibility. A utility isn't going
anywhere. | f a spill occurs, they will s till be there and have
the financial ability to pay for the clean up.

After consulting with the attorney who drafted it, I have
slightly reorganized the proposed statutoryamendment. We hope
you w ill introduce a b ill to resolve the problem being
experienced by NEC and NEA and push it through to passage.

Sir>cerely,

David Hutchens

Executive Director

DH/CF

cc: Claude Franke, NEA
Dave Bouker, NEC
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DEPT. OF ENVIRONMENTAL CONSERVATION qudn%(g)g%s-z%s
Juneau, Alaska 99811

January 27, 1986

>ell 0 |
vIJAI't Lj ~ 1200

Mr. Dave Hutcheas

ARECA Insurance Exchange

237 East Fireweed Lane, Suite 301
Anchorage, AK 99503

Dear Dave: #

" During your phone call ,"ast week to myself and Paul O"Brien, Manager of the
O1l Pollution Program, problems of obtaining adequate insurance coverage
for oil pollution damages were discussed. Paul agreed that 1 would review
our files ad send you the names of Insurance underwriters that have-,cur? .
rent policies In force; |1 reviewed._the -files .ad care u with four .under-
writers and information on what other fuel handling companies are doing™
(enclosed); 1 am also sending a copy of the report from the TaskForce on
Insurance Availability ad Pricing. r

The Department of Commerce and Economic Development, Division of Insurance
, said they can provide ''special market assistance” to the broker, their

address is on the Task Force report. We will continue to work with the
industry iIn every way that we can.

Sincerely,

Glenn Adams
Oi1l Pollution Control
Division of Environmental Quality

cc:  Keith Kelton, Director
Bill Ross, Commissioner
— Representative Adelheid Herrmann
Representative Rich Yehling
Senator Fred F. Zharoff



January 23, 1986

INSURANCE INFORVMATION FOR FUEL STORAGE FACILITIES

The following information is taken from current files that require proof

of financial responsibility for oil pollution for "fuel storage facilities.”
This 1nformation s not an endorsementor recommendation but is provided

in an attempt tohelp locate iInsurancecoverage that will comply with

Sec. 46.04.040(e) and 18 AAC 20.065.

Insurance underwriters and brokers that have currently active policies:

1. Lloyd"s London and various companies
Broker - Pacific Intemational Brokers, Ltd.

2. Employers Mutual Casualty Company
Broker - Mutual Marine Office, Inc.

3. National Union Fire Insurance Company of Prttsburgh, Pa.
Broker - Alaska 100 Insurance

4~ Midlands Insurance Company, Inc.
by West Coast Marine Managers, Inc.
Broker - Nasman and Associates, Inc.

The 34 fTiles (representing 67 facilities) are broken dowm to show how
many are using other means of providing proof of financial responsibility.

Surety Bonds 4
Guaranty 3
*Sel f-Insurance 12
Govermment 3
Insurance 8
Other 7

* Sare use this means to cover deductible or financial records require-
ments for guaranty.

Of the eight showing iInsurance as their preference, five have policies
that expired this December and January and are trying to renew their
policies. There are seven new owners/operators that have not returmed
their application forms or showmn what means of proof they intend to use.

Glenn Adams



ALA%KA: RURAL ELECTRIC CgOPERATIVE
ASSOCIATION, INC.

237 E. FIREWEED LANE « SUITE 301
ANCHORAGE, ALASKA 99503 « (907) 276-3235

February 21, 1986

Representative Mika Davis, Chairman
House S pecial Committee on O il & Gas
Alaska State Legislature

Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Mike:

As | indicated in our brief conversation yesterday afternoon,
we would really lik e to get HB 628 moving and hope you w ill schedule
it at the earlie st opportunity. This letter is in response Ho] a
request from Jonathan for additional information.

Enclosed is a copy of my le tter to Representative Herrmann
asking that tnis kind of legislation be introduced. It gives the
background to the problem, specifically for Naknek E lectric nd
Nushagak Electric. Both are cooperatives and members of our

organization.

Also enclosed is a copy of correspondence from Glen Adams, of
the Department of Environmental Conservation, suggesting some other
places to lo ok for means of complying w ith the statute. W hen |
received the le tter from Glen, | gave a copy to our insurance
consultant and broker, Corroon & Black, Dawson and Company. After
they checked out each suggestion, Joe Piccione wrote me a letter
detailing their findings. A copy of this letter is enclosed. It
indicates conclusively that in today's insurance market, compliance
is simply impossible.

Jonathan also asked which utilitie s have this problem, what are
their tank capacities, and how often do they fill their tanks.

At present, Nushagak Electric and Naknek E lectric are the only
utilities which have had dealings with DEC on this issue. Kotzebue
Electric also has new tank capacity sufficient to bring them into
the same problem, but DEC has not yet made an issue of it with them.
Nome Joint Utilities, a municipal utility, is negotiating to lease
tank space to use in 1986. | f their negotiations are successful,
they w ill have sufficient capacity to face the same problem. (1
hope that my responding fully to Jonathan's questions voill not cause

problems for Kotzebue or Nome.)



Representative Mike Davis
February 21, 1986

Page 2 of 2

The tank capacities for these four utilitie s w il vary from
approximately 20,000 to 35,000 barrels. They typically fill their
tanks only once a year. That is why they need so much tank capacity
in these ice-bound communities.

We understand that DEC has offered to "lo ok the other way," but
even a non-willful violation of this statute is a Class B Misde -
meanor. Each day of non-compliance is a separate violation. this
is a serious business that simply must be resolved legislatively.

Thank you for your interest. I f you have additional
information, please le t me know.

Sincerely,

Dave Hutchens

Executive Director

Enclosures

DH:pn



Al SR DR

DEPT. OF ENVIRONMENTAL CONSERVATION '{8%319@7)
OFFICE OF THE COMMISSIONER
P. 0. BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

March 25, 1986

The Honorable Mike Davis
Alaska State House

P. 0. Box V

Juneau, AK 99811-3100

Dear Representative Davis:

During the last several weeks, the Department hes testified before the Oil
and Gas Subcommittee on HB 628 and has worked with your office and staff

from Representative Herrmann’s office In addressing the difficulties faced

by electric cooperatives In meeting the Department™s oil pollution financial
responsibility requirements. We have also been working closely with the
Division of Insurance and representatives from the rural electric cooperatives
in this matter. Based upon nurerous discussions with legislative staff, the
Division of Insurance, and a representative of the electric cooperatives,

I believe that we have identified ways to resolve these iIssues.

Such a resolution is largely dependent upon the Department addressing two

items: 1) amending our financial responsibility regulations to accept claims

made 1nsurance policies, and 2) clarifying the types of damages that are covered
under the financial responsibility requirements. This letter is intended to
shov the steps | am preparing to take t satisfy these concems, thereby enabling
the cooperatives to meet the Department®s financial responsibility reguirements
In a cost effective manner.

First, 1 an prepared to arend the Department®s financial responsibility
regulations to add claims made insurance policies as an option for oil facility
operators such as tre electric cooperatives. We have worked closely with the
Davision of Insurance on this change and have already drafted language to this
effect. At the sae time that we reevaluate our Insurance requireinents, we
will be looking at the other options available for demonstrating proof of
financial responsibility t determine If ay other revisions to the regulations
Ire necessary.



The Honorable Mike Davi: Qurchi , 1986

With regard to the second iIssue requesting clarification of the types of damages
covered under the financial responsibilit y requirements, ny staff has been in
contact with the Attormey General®s office on this matter. We have been assured
that the Department®s financial responsibility regulations apply to the operator®s
liability to others, i.e. third parties. Therefore, insurance policies should

be available for this type of coverage. There has also been concem expressed

by the cooperatives that insurance is not available to cover the civil damages

and penalities referenced under the financial responsibility statutes. This
position Is predicated on the assumption that insurance will not pay for penalities
of a punitive nature. However, the civil penalty and damage statutes referenced
under AS 46.04.040 are not punitive. In fact, they are used for compensatory

and remedial purposes associated with liquidated damages to the State. It Is

my understanding that insurance iIs available to cover these types of damages.

We have made substantial progress In identifying the issues and we nave worked
to resolve the financial responsibility problem that has been brought before
the Legislature by the electric cooperatives. | believe that the action |
have outlined above will solve the difficulty In obtaining insurance.

It should also sernve to provide more flexibility in the regulations ad
make It easier for facility operators to satisfy the Decartmenc"s financial
responsi-bility requirements.

Sincerely,
J
Bill Ross

Comi ssioner

ac:  Representative Adelheid Herrmann
Representative John Sund
Christian Ulmann, Division of Insurance
Dave Hutchins, ARECA Insurance Exchange



S tate of A I as k a

POUCH V
JUNEAU, ALASKA 99811
(907) 465-4941

House Special Committee on O il and G as

April 2, 1986

Commissioner Bill Ross
Department of Environmental Conservation
P.O. Box 0

Juneau, Alaska 99811-1800
Dear Commissioner RosSS,

The House Special Committee on O0il and Gas rece y held
a hearing on HB 628 and, subsequent to this hearing, conducted
several work sessions on the topic of the availability of oil
pollution insurance to electric cooperatives. Members of your
department, Rep. Herrmann's staff, the Division of Insurance,
the Alaska Rural Electric Cooperative Association, and my
office identified regulatory measures that could be taken to
allow electric cooperatives to meet oil pollution financial
responsibility requirements.

Your letter of March 25 acknowledged that the department

would be willing to make appropriate regulatory changes as an
alternative to the passage of HB 628. It is also my
understanding that the department is willing to take the

following actions in this regard:

1. Amend 18 AAC 20.065 to allow for the submission of
policies issued on a "claims made" basis in addition of
"occurrence" policy forms,

2. Secure an Attorney General's opinion clarifying that
the financial responsibility requirements apply only to
third-party liabilities and not to damages to their own
premises or to penalties or punitive damages, and supply that
opinion to the electric cooperatives and their insurers.

3. As appropriate, either adopt regulatory changes
through the emergency regulatory procedure or enter into an
emergency compliance order with the affected utilities.



Thank you for your assistance
attempting to resolve this matter.
Sincerely,

Rep. Mike Davis, Chairman
House Special Committee on O il and

and

Gas

responsiveness

in
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DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT Wﬁfﬁ?m
DIVISION OF INSURANCE

April 24, 1986

Honorable Mike Davis

Alaska State House

House Special Committee
on Oil ad Gas

P.O. Box V

Juneau, AK 99811-3100

Dear Representative Davis:

Re: HB 623. Oil pollution insurance availabilicy
for electric cooperatives

After receipt of Comissioner Bill Ross®s letter of March 5, 19%,
wnich clarified the types of damages covered under the financial
responsibility requirements, we were In a position t identify poten-
tial markets and have shared that information with the Alaska Rural
Electric Cooperative Association (ARECA). Additionally, we contacted
several underwriters In an attenpt to generate interest In ARECA.

We found several possible options which are, at the present tine,
Deing checked out by ARECAIS insurance broker:

The Intemational Surplus Lines Insurance Company is the only
writer of monoline pollution liability iInsurance at a reasonable
rate. It appears that the electric utilities have a good dance
to obtain Insurance through this outfit.

The Pollution Liability Insurance Association (PLIA) is a recip-
rocal pool that arranges reinsurance for 1ts member companies
covering pollution liability. Alaska Statutes 21.75.020 ad
21.39.110 do not prohibit ARECA from joining such an arrangement.
ARECA might wish to dedk out the requirements for becoming a mem-
ber. Since ARECA is not a member of PLIA, PLIA will write pollu-
tion lLiability in comection with the general liability only if
the whole risk has been submitted by a member company, for iREGn,
that means that they migtt have to split the accounts where Zdlla-
tion liability is reguired.



Honorable Mike Davis -2- April 24, 1986

Further, we found other Insurance companies that would write under the
conditions outlined by Commissioner 3il1l Ross of the Department of
Environmental Conservation. However, they did not seem to be very
cost efficient. We also made recommendations on how to limit the
liability exposures and, consequently, obtain a better rate.

We will continue to touch base with the insurance companies and nRECA
and try to improve communications.

IT you want or need more discussion, 1 will be happy to expand on chis
letter.

Very truly yours

Christian Ulmann
Insurance Market Analyst
Commercial Lines

CU/ss02427

042436a
cc: Representative Adelheid Herrmann

Representative John Suna
Commissioner Bill Ross, Department of Environmental Conservation

Dave Hutchens, ARECA Insurance Exchange



MEMORANDUMI  State S Alask

Hal Brotm
Attorney General
Departi»ent of Law HILEND:
TELEPHONE ND. 465-2600
from Bill r\ush subject Legal Opinion Re:
Commissioner Financial Responsibility
Department of Environmental Statutes AS 46.04.040
Conservation

During the 1986 Legislature, legislation was Introduced to exempt electric
cooperatives from the Department of Environmental Conservation®s oil pollution
financial responsibility requirements. The filing of this bill was triggered
by the difficulties that the cooperatives were experiencing 1n obtaining oil
pollution Insurance to meet the financial responsibility requirements of -~
AS 46.U4.040. This Department, the Division of Insurance, and the Department
of Law worked closely with legislative staff and representatives from the
electric coops to ldentify and resolve the insurance problems. ;
During hearings and discussions on this legislation, the electrtc cooperatives,
raised concerns that the types of oil spill damages that they believed to ke—
included under the financial responsibility regulations make 1t difficult to
obtain insurance. Insurance representatives for the cooperatives indicated

that insurance is not available for damages to the insured®s own property or

for penalties O damages of a punitive nature. The insurance industry maintains
that insurance is only available for oil spill damages caused to third parties.

Consequently, during discussions of the bill, you office advised me that

financial responsibility requirements did, iIn fact, extend only to third

party liabilities. We were also informed that the Department®s oil spill
penalty and damage statutes are clearly not punitive but instead are used
for compensatory and remedial purposes. I indicated my understanding of

this advise in a March 25 letter to Representative Mlke Davis.

As part of my effort to resolve this Issue administratively, 1 agreed to
request an Attorney General®s opinion confirming the oral advise on the
scope of damages that are compensable under our financial responsibll*ty
statutes. However, since the legislative session ended, we have found in
our files a memorandum of advice dated May 13, 1982 that addressed most
of the questions regarding financial responsibility that have been raised
by the insurance representatives for the electric coops. Consequently,
the only questions that remain to be answered concern the issue of third
party liability coverage under the financial responsibility statutes.
Specifically, 1 would appreciate your opinion on the following questions:

° What kind of oil spill liability (e.g. third or first party) Iis
incurred by an oil operator demonstrating proof of financial
responsibility under AS 46.04.040(i)? In other words, does the law
require the operator to provide proof of financial responsibility to
cover oil spill damages to the operator®s own premises?



Hal Brown C ® -2- ( A 17, 1986

Attached are copies of HB 628, ny March 25, 1986 letter to Representative
Davis, his response of April 2, 1986, and the 1982 memo of advice for
your Information. IFf your staff has any questions on this matter, Paul
O"Brien, oil spill program manager, can provide additional Information,
Thank you for your assistance.

Attachments
cc: Doug Hertz

PO/bb



P. 0. BOX 350 DILUNGHAM, ALASKA 99576 . AREA CODC (907) 842

January 28, 1987

Senator Fred Zharoff
Representative Adel held Herrmann

Thank you for giving us the opportunity to share some thoughts with

you this date/ Unfortunately 1 have a prior commitment and so will
not bo ablo to convnunicato with you 1n person but hopefully this

short note will be better than nothing.

There are two major issues that are of concern to Nushagak Electric
as well as to most of the rest of the rural utilities to some degree.

2.

The second Issue involves the financial responsibility insurance
required for '"terminal operators™ as outlined in AS 46.04.040.
This statuteadversely impacts Naknek Electric, Nushagak Electric
theClty™o.f Nome and Kotzebue Electric because it requires that
terminal operators'™ 1.E., these entities having over 10,000
barrels of fuel storage to purchase financial responsibility

insurance for the trans-shipment of fuel oil across the dock to the
tank farm.

For Naknek Electric and Nus"iagak Electric, this process takes about

36 hours each and in 1986 we each had to buy iInsurance costing 510,400
to comply with the statute. This cost each one of Nushagak Electric
consumers about $10.00 each.

This issue was raised in HB 628 which was sponsored by Herrmann and
Adams last year. Unfortunately it did not go anywhere. However the
problem is still with us. It seems to me that the statute was orig-
inally Intended xor oil terminals and shippers who may have been
characterized as Delng of a more temporary nature. We, the utilities,
are not temporary™— We are a permanent part of the comarrSLy and pro-
viding a necessary community service. In doing this, we have complied
with all Federal and State regulations relevant to fuel handling.

The U.S. Coast Guard oversees our fuel loading process. With all of
the precautions taken, 1 find 1t difficult to reason why the State
Statutes should require these rural communities to provide evidence
of Ffinancial responsibility when they are least capable of doing so
and when the U.S. Government does not require it.

Thank you again for your time and consideration of our concerns. |
know 1 speak for all of the NEC Board of Directors and Membership of
the Co-operative when 1 wish you a productive session this year in
Juneau.

Yours very truly,

ik Iir-n/C r f



Oil Spill Financial Responsibility Requirements

1. Who must prove fTinancial responsibility for potential oil
spills.

AS 46.04.040(a) - Everyone who operates an oil terminal
facility.

AS 46.04.120(11) defines oil terminal facility as anyone
who transfers, processes, refines or stores oil on c =
near water.

AS 46.04.050 exempts fTacilities with Iless than 10,000
barrels of storage capacity.

2. Liabilities for which financial responsibility must be proved.

18 AAC 20.035 requires proof of fTinancial ability to
respond to damage for each pollution incident covered
by AS 46.04.040(i1)

AS 46.04.040(1) simply refers to the following:

AS 46.03.760(e) - Liability to the state for Tull
amount of direct and indirect cleanup costs.

AS 46.03.822 - Strict liability (without regard to
fault) for damages to persons or property
(public or private) resulting from an oil spill
unless the operator can prove the spill resulted
from an act of war, intentional or negligent act
of an unrelated third party, negligence by the
U.S. Government or State of Alaska, or an Act of

God.

AS 46.03.258 - Liability to the state for penalties
of:

$10.00 per gallon of oil in fresh water;
$2.50 per gallon of oil iIn an estuary;

$1.00 per gallon of oil in unconfined
saltwater.

Penalties can be multiplied by 5 as
punitive damages.

AS 46.03.760(a) - Liability to the state for civil
penalties of $500 to $100,000 for a violation
and $5,000 per day for each day the violation
continues.



3. Amount of financial responsibility which must be proved.

AS 46.04.040(a)requires $10 per barrel of storage
capacity or $1 million, whichever 1is greater.

4. How an operator can prove fTinancial responsibility.

18 AAC 20.045 - Possession of Federal Maritime
Commission certificate. Not applicable to utilities.

18 AAC 20.055 - Self-insurance. To qualify, an operator
must maintain "working capital and net worth™ iIn the
amount required iIn AS 46.04.040(a)-(c)— ($1 million).
In the Statute, AS 46.04.040(a), the term "working
capital and net worth"™ are net used. The Statute
speaks of ™"ability to respond."

18 AAC 20.065 - Insurance. Underwriter must be an
admitted carrier or approved by the Division of
Insurance. The policy must be written on an

occurrence policy form.
18 AAC 20.075 - Surety Bond. The surety must be
registered to do business in Alaska, possess a

current U.S. certificate and have sufficient
underwriting capacity.

18 AAC 20.085 - Guaranty. This permits some other entity
to qualify as a self-insurer and then guarantee the
operator"s fTinancial responsibility.

5. Criminal penalties for violations.

AS 46.03.790

(@ Violation is a Class B misdemeanor.

() Wilfull violation is a Class A misdemeanor.

(c) Each day of violation iIs a separate violation.



NAKNEK ELECTRIC 1NC.

POST OFFICE 30X 113 . NAKNEK, ALASKA 99633 « PHONE 1907) 2-16-4261

November 1, 1985

Rep. Adelheid Herrmann Sen. Fred Zharoff
P.0O. Box 63 P.0O. Box 405
Naknek, AK 99633 Kodiak, AK 99615

RE: STATUATE COMPLIANCE TO FINANCIAL RESPONSIBILITY
Your Honors Herrmann s Zharoff:

This past and previous year extreme problem has arisen with
this Association, Naknek Electric Association, (N.E.A.) and
our neighboring cooperative, Nushagak Electric Cooperative,
(N.E.C.) and the Alaska Department of Environmental Con-
servation. (D.E.C.)

Compliance satisfaction with the Department to Section 1 as
46.04.040 (e) "Financial Responsibility" as formed in the law
provides a very constraining element for a small rural utility
to provide $1,000,000 in financial responsibility, or bonding,
or assuritv.

We are put into this situation due to our geographic and econ-
omic location. With the requirements of providing economic
and reliable electric service to our given service areas, we
must have fuel, cur fuel requirement constitutes near SC's of
our production costs,

In an effort to reduce our costs, large volume storage vessels
have been constructed by our respective utilities to facilitate
bulk fuel procurement by joint bidding. One time a year we
have delivery in our ice bound ports providing a year round
supply alcr.g wisn reducing the exposure of handling fuel
several times a year outside of our property.

The net result has brought down fuel costs per gallon to .3714
for this years fuel. This saving reduced the delivered kilo-
watt hour by .02>sC for each delivered kilowatt hour to the
consumer. Likewise the first 750 kilowatt hours cap for

Power Cost Equalization (PCE) has realized the same reduction
of .Q2k<7, saving the PCE fund $163 ,385 for the two cooperatives.
This saving is for the State of Alaska by prucent action of

the cooneratives.



PAGE TWO
HERRMANN & ZHARur¥F
November 1, 1985

Now then, the D.E.C. cones forth with unbending rules, reg-
ulations, and law forcing expenditures for premium of un-
obtainable insurance and or surity bonding, irrevocahle lir.s
of credit or proof of financial responsibility; of course
the last being the most desirable bur hereto unobtainable.
If we do not have one of the previous required sureties we
are outside of the lav/ and subject to severe penalty as wel'
as being unable to obtain the necessary permit to off lead
fuel.

This year, after spending nearly 10 months searching the
insurance market, (even from firms suggested by D.E.C.,
which incidentally flatly denied or did not respond to cur
broker) we were able to provide D.E.C. with unconventional
one time surity for this years fuel off leading at cur
facilities. We have been put cn notice that the same
coverace will not be available next vear. ve, too,
ticipate conventional uncervritmg wi__ not ce avai_ao_a
nor will we be able to prove to satisfaction cur financial

responsibility to the wunbending D.E.C.

The law as written seems to be directed to ncn-oermanant
principals in the business of transporting fuel rather mar
permanent facilities such as ours. (N.E.LA. and N.E.C.)
These two cooperatives have taker, due and concerned steps t
build the best fuel and service systems we could with

total attention to safetv and intecritv.

We and all wutilitie s have every intention of continued
existence with address cc ;ur responsibilities. evr.a:

are saying is, if we havs a Sti||, we mes'

lean it up witr.cut the constraints or tne _aw imposing
financial burden upon us, and more important yet, a il of
our consumers are memcers the Community, and our members
derive their livelihood frc: :he sensitive fishery environ-
ment and will see to it that we clean up any still which mav
occur.

With ail this discourse, hopefully, the stage is set to
request your legislative efforts to amend Section 1 j C
of AS. 46.04.040 (a) to read as attached.

lc you nave questions witn cur recues: ror .egisiation,
please feel free to contact wus.

Sincerely,

6G.E. Franks, 0O-engrai Manage; /Dave Ecuxer, Cenerai Manac

Naknek Electric/Assoc., Cr.c Nushagak Electric Jooerative

Dave Hutchens, Executive Director, A.R.E.
Reger Kemppel, N.E.A. i N.S.G., counse

vryoorr a 7 TN
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entire risk of the $1 million Eolic limit, and. have the Exchange,

issue the $1 million policy. But this would use nearly their
entire line of credit! They might not even be able to borrow the

moneY to buy the fuel which they would have sole responsibility
to clean wud if thsv suilled tome of it.

This is an absurd situation which requires a legislative solution
this session. Claude and Dave sent you a draft providing an easy

Wa% of resolving the prchiem. Cur idea 1is toat a certificate o:
public convenience and necessity for a utility sr.cuib ce erect in

itself of financial responsibility’. A utili:
anywhere. If a Sf]|| occurs, tr.ey will still
the financial acilitv to cav for the clean u

After consulting with tne attorney who Jrafted ..,
silently reorganized the proposed statutory amendment,
you will introduce a bill to resolve tne proclem zeir.c

-o>ram.

David Hutchens
Executive Director

DH/C

Claude Franke, NEA
Dave 3ouker, NEC



BILL SHEFFIELD, COVERHOR

DEPT. OF ENVIRONMENTAL CONSERVATION EWZG&
0

Juneau,

Alaska 9931

January 27, 1935

Mr. Dave Hutchens

ARECA Insurance Exczange

237 East Fireweed Lane, Suite 301
Anchorage, AK 99503

Sear Dave:

Curing your onone call ‘'ast week to myself and Paul 0'3rien, Manager of tne

Oil Pollution Program, problems of cotaining adequate insurance coverage
for oil pollution damages were discussed. Paul agreed that | would review
our files and send you the names of insurance .underwriters that have-.cur-

rsnt policies in force; | reviewed.the -fil es and came up with four under-
writers and information on what other fuei handling companies are doing-
(enclosed); I am aiso sending a copy of the report from the Task Force cn

Insurance Availability and Pricing.

The Department of Commerce and Economic Development, Division of Insurance
said tney can provide "special market assistance" to the broker, their
address is on the Task Force report, 'ne will continue to work with tne
industry in every way that we can.

* 3’e.nn Adams
Oil -dilution introi
jilision of Environme.ntal Dualit’

Keith Kelton, Director

Sill Ross, Commissioner
Representative Adeiheid Herrmann
Representative Rich Yeniing
Senator Fred F. Zharoff



January 23, 1936

INSURANCE INFORMATION FOR FUEL STORAGE FACILITIES

The following information is taken from current files that require ore
of financial responsibility for oil pollution for "r'uei storage facili
This information is not an endorsement or recommendation out-s orovid
in an attemot to help locate insurance coveraae t.nat willtomoiv with
Sec. -16.04.0.10(e) and 13 AAC 20.065.

Insurance underwriters and brokers that nave currently acti/e ooiicies

1. Lloyd's Loncon and various companies
Brcxer - Pacific International Brokers, Ltd.

2. Emoloyers Mutual Casualty Company
3ro<er - Mutual Marine Office, Inc.

3. National Union Fire Insurance Ccmoany ofPittsburgh. 3a.
3rokar - Alasxa 100 Insurance

m Midlands Insurance Ccmoany, Inc.
oy West Coast Marine 'mm'anagers, Inc.
Broker - Nasman and Associates, Inc.

The 31 files (representing 57 facilities) are :ro<en cown :0 Snow -ow
many are using otner means of providing proof of financial “esoensio:l;

Surety Bones

Guaranty j
*Seif- Insurance 12
Covernment

Insurance 3
Otner /7

T Some use this means to cover deductible or financial -eccras -equire-
nents for guaranty.

Of the eignt snowing iinsurance as their cre'erenca, five nave oolicies
that expiree this Cecearoe." ano January and are cry; no to renew their

oolicies. There are s.aven new owners/operators t.nat nave Nnot -eturred
t.neir application 'errs or snown mmma -earns of roof they -nteno to use



ALASKA RURAL ELECTRIC COOPERATIVE
ASSOCIATION, INC.

237 E. FIREWEED LANE * SI'ITE 301
ANCHORAGE. ALASKA V9503 e t'Xm 27f»-.";35

February 21, 19ss

Representative Mike Davis, Chairman
House Special Committee on O il 3 Gas
Alaska State Legislature

Pouch V (MS 3100)

Juneau, Alaska 99311

Dear Mika:

As | indicated in our brief conversation yesterday afternoon,
we would really lik e to get HB 623 tioving and hope you w ill scnedule
it at the earliest opportunity. This letter is in response to a
request from Jonathan for additional information.

Enclosed is a copy of my letter to Representative Herrmann
asking that tr.is kind of legislation be introduced. It gives tn e
background to the problem, specifically for Naknek E lectric and
Nushagak Electric. Both are cooperatives and members of our

organization.

Also enclosed is a copy of correspondence from Glen Adams, of
the Department of Environmental Conservation, suggesting seme other
places to lo ok for means of complying w ith the statute. When C
received tne letter from Glen, | gave a copy to our insurance
consultant and broker, Corroon i Black, Dawson and Company. After
they checked out each suggestion, Joe Piccione wrote me a letter
detailing their findings. A copy of this letter is enclosed. It
indicates conclusively that in today's insurance market, compiier.ee
is simply impossible.

Jonathan also asked which utilitie s have this problem, what are
tneir tank capacities, and hew often do they fill tneir tanks.

At present, Nusnaaak Electric and Naknek Electric are tne cn.lv
utilities wnicn have naa dealings vit.n DEC on this issue. Kotzebue
Electric also has new tank capacity sufficient to bring mem into
the same problem, but DEC has .not yet made an issue of it with mem.
Nome Joint Utilitie s, a municipal utility, is negotiatm a tc lease
tank space to use i.n 1986. if their negotiations are successful,
they w ill have sufficient capacity to face the same problem. ;
nope that my responding fully to Jonathan's questions will act cause

croblems for Kctteoue cr Nome.)



Representative Mike Davis
February 21, 1986
Page 2 of 2

The tank capacities for these four utilities will
approximately 20,000 to 35,000 barrels. They typically f
tanks only once a year. That is why they need so mucn taru-
in these ‘ice-bound communities.

We understand that DEC has offered to "lock the other
even a non-willful violation of this statute is a Elass
meanor.  Each day of non-compliance is a seoarate violatic
IS a serious business that simply must be resolved legislat:

. Taan< vcu vour -rest. It vou rave act
information, olease Let me knew.

jincerexv,

Dave Hutchens
Executive Dirac

tncicsures
33:0h
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DEPT. OF ENVIRONMENTAL CONSERVATION WC&J
OFHCE OF THE COMMSSIONER
2. 0. BX 0, JUNEAU, ALASKA 99811-1300 (Q07) A65-1500

am Is. .ex

The HonoraDle Mike Qavis
Alaska State House

3.J. Box 7

Juneau, AK 99811-3100

Dear Representative Davis:

During tre last several weeks, the Department nes testi-"iea cercre tre Ol
ama Gas Suoccmittee on H3 623 ama has worked with your orfice ama staf*

fron Reoresentative Herrmann®s office iIn addressing tre difficulties -acec

py electric cooperatives In meeting tne Department™s oil coi“ution -inane:ai
responsibility requirements. We nave also seen working closely with te
Division of Insurance and representatives fron the rural electric cocoerat:ves
in this matter. 3ased upon nurerous discussions with legislative staff, ere
Division of Insurance, ama a reoresentative of the electric cooperatives.

I believe that we havwe 1dentified ways to resolve these iIssues.

Such a resolution i1s largely dependent upon the Department addressing two

iters: 1) arending our financial responsibility regulations t accept claims

meee Insurance policies, ama 2) clarifying the types of danages that are covered
under the financial responsibility requirements. This letter is intendeo t©
sov tre steps | an preparing to take to satisfy these concems, thereoy e.reoling
the cooperatives to meet the Department™s financial responsibility requirements
in a cost effective maer.

rirst. ! an prepared t amred the Department®s financial resoonsidn 11ty
regulations to acj claims mace Insurance aolicies as an mian “or o1l mect it/
operators sucn & tre alactric cooperatives. £ nave worked closely with tre
Division of Insurance on this change au mnave already iIrartea “menace to aiis
effect. At tre sare time that we reevaluate wr iInsurance Eeequirements. e
«ill re looking at the other jptions availaole for -emr-straring j-"aof of
—-inancial responsibility to determine ir ay other <"eviJios 0 the “adulations
me necessary.



The Honorable Mike Davisv —2- >.arch 25. 1986

With regard to the second issue requesting clarification of the types of damages
covered under the financial resconsibil,cy requirements, my staff has been in
contact with the Attorney General’s office on this matter. We have been assured
that the Department's financial responsibility regulations acply to the operator
liability to others, i.e. third parties. Therefore, insurance policies snouid
be available for this type of coverage. There nas also been concern exoressea
by the coooeratives that insurance is rot available to cover the civil carnages
and penalities referenced under the financial responsibility statutes. This
position is predicated on the assumotion that insurance will not pay for tenant
of a punitive nature. However, the civil oenaity ana damage statutes referenced
under AS 46.04.040 are not punitive. In fact, they are used for comoansetsry
and remedial purposes associated with licuiaatea carnages to the State. It is
my understanding that insurance is available to cover t.nese types carnages.

.ie_ nave maae substantial progress in identifying tne issues ana we -ave .*er<ea
to resolve the financial responsibility problem that has been crcugnt ce-'cre
the Legislature by the electric coooeratives. I oeliave t.nat tne action |
have outlined aoove will solve the cif'icuity in obtaining insurance.

It should also serve to orovice more flexibility Jn t.ne -'egui ations ana
naKe it easier for facility operators to satisfy tne Department’s J*nanc:ai
resoonsi-bility reauirements,

Sincereiy,

3iil Toss
Commissioner

Representative Aaelheia Herrmann
Representative John Sund

Christian Ulmann, Division of Insurance
Dave Hutchins. ARECA Insurance Excnance



State of A 1 aska

pouchyVv
JUNEAU. AI_ASKA 99811
46S-«941

House Special Committee on O il and G as

April 2, 1905

Commissioner 3111 Ross

Department cf Environmental Conservation
P.O. BOX 0

Juneau, Alaska 99311-1300

Dear Commissioner RosSsS,

The House Special Committee on Oil and Gas recently held
a hearing on HB 628 and, subsequent to this hearing, conducted
several work sessions on the topic of the availability of oil
pollution insurance to electric cooperatives. Members of your
department, Rep. Herrmann's staff, the Division of Insurance
the Alaska Rural Electric Cocperative Association, and my
office identified regulatory measures that could be taken to
allow electric cooperatives to meet oil pollution financial
responsibility requirements.

Your letter of March 25 acknowledged that the department

would be willing to make appropriate regulatory changes as an
alternative to the passage of HB 623. It is also my
understanding that the department is willing to take the

following actions in this regard:

L. Amend IS AAC 20.065 to allow for the submission cf
policies issued on a "claims made" basis in addition of
"occurrence" policy forms.

2. Secure an Attorney General's opinion clarifyinc
the financial responsibility requirements apply only to
third-party liabilities and not to damages to their own
premises or to penalties or punitive damages, and supply
opinion to the electric cooperatives and their insurers.

3. As appropriate, either adopt regulatory chances
through the emergency re”ujatory procedure or enter into an
emergency compliance order with the affected utilities.



Thank you for your assistance and

responsiveness in
attempting to resolve this matter.

Sincerely,

Rep'. Mike Davis, Chairman

House Scecial Committee on O il and Gas



RILL SHEHFIELD, GOVERNOR

DEPARTMENT OF COMMERCE & INAU W
ECONOMIC DEVELOPMENT “hone -65-2515

DIVISION OF INSURANCE

-oril 24, 193

honor3Dle .“lie Davis
J2 3 -tate House

-ou.- Special Comittee
an Oil am Gss

VD. Sox V

Juneau, AK 99311-3100

Sear Representative Davis:

Re: Ho 6£3. Oil porlution insurance availaoiiicy
for electric cooperatives

nfter receipt of Comissioner Sill Ross"s letter of Caron 5, 19%,
Midh clarifieo the types of cameges covered under tre financial
responsioi 1ity requirements, e were In a position to identify tocen-
tial markets ama nave shared that Information with the .esa Rural
electric Cooperative Association ,ARECA). Additionally, M\e contacted
saveral underwriters In an attenpt to generate interest in ARECA.

-e found several oossibie options wnicn are, at the oresent time,
aeing checked out oy ARECA"s insurance brcker:

The Intemational Surolus Lines Insurar.ee Company is the oniv
writer of mono line poilution liability iInsurance at a reasonable
rate. It appears that the electric utilities have a -oma chance
to ootain Insurance through this outfit.

The Pollution Liaoility insurance .-.sxociation (PLIA) s \ r=c;t-
<ol pool that arranges ereinsurance tor Its mermer tomoanies
covering pollution liaoility. -s.-a itatutes C1.75.JC) am
21.j9. 110 a0 not pronioit -xEu=rwan joining such an irmnaement.
=RECA nignt wisn t cneck jut tre “eculremencs for tecommg a “em-
cer. Jince nRECA s not a iemer ;¥ PL.A, LIA will MvatE=-io lu-
tion liaoility in connection »itn the vereral liaoility unlv

the wole risk nas oeen submitted ay a "iewer corpany.  Tor KEN.
that “eas that they might 1ae o .pltt the Icnints -1ae <1 )
cion liaoility s required.



Honorable Mike Davis April 24, 19%

Further, w& found other Insurance companies that would write uncer tre
conditions outlined by Comissioner 311l Ross of the Dgart,Tierc of
Environmental Conservation. Honever, they aid not seem to be verv
c2s™eTincenr* e a0 A rZ2c.amendations on how to  limit the"
lLiability exposures ad, consequently, obtain a better rate.

we WIll continue to toucn base with the insurance cemoanies ana -RECA

ad try to improve communications.

I%u wart or nsea more discussion, ; wiil be haooy tO -.loanc = *nis
| r.

-1iristian Ulmann
Insurance Marxet Analyst
lo.mmercial Lines

CU/ss0242z

042436a

cc:  Representative Adelheid Herrmann
Representative Jon Sud
Commissioner Bill Ross, Department of Enviromental _,nservat' in
Oave Hutchens, ARECA Insurance Exchange



VEMORANDUM ~ State 6 Aleska ™~

Hal Bream OAre: July 17, 1936
Attorney General
Department of Law =HE ND.
—SLEPHONENO; 465-26U0
o Legal Opinion Re:

Gormi ssioner _ Financial Resoonsibillty
Department of Environmental Statutes AS 76.04.Qi0

Conservati n

<Jduing the 1ya6 Legislature, legislation wes Introduced to eesiot electnc
cooperatives from the Departm - of Envirommental Conservation™s oil pollution
financial responsibility requliarents. The filing of this bill was triggered
by the difficulties that the cooperatives were experiencing In dbtaining oil
pollution insurance to meet the financial responsibillity requicements of

AS 46.0A,040. This Department, the Division of Insurance, and the Department
of Law workea closely with legislative staff and representatives fron the
electric coops o identify ad resolve tne insurance problems.

During hearings and discussions on this legislation, the electrtc cooperatives,
raised concems tmat tie types of o1l spill damages that they believed to be-
included under the financial responsibi. ity regulations make it difficult to
ootain insurance. Insurance representatiYes for the cooperatives indicated
that insurance iIs not available for damages to the iInsured™s own property or
for penalties nr damages of a punitive nature. The Insurance Industry .maintains
that insurance i1s only available for o1l spill damages caused to third parties.

Consequently, during .iscussions of the bill, you office advised me that
financial responsibilvty requirements did, in fact, exterd only to third
party liabilities. We were also informed that the Department®s oil spill
penalty and damage statutes are clearly not punitive but instead are used
*or compensatory and remedial purposes. | indicated ny understanding of
this advise In a March 25 letter to Representative Mlke Davis.

As part of ny effort to resolve this issue adninistratively, | agreed to
request an Attormey CGeneral™s opinion confirming the oral advise on the
scope of aamages that are compensable under our financial responsibility
statutes. However, since the legislative session ended, we have found In
our files a memorandum of advice dated May 13, 1982 that addressed most
of t". questions regarding financial responsibility that have been raised
oy e Insurance representatives for the electric cops. Consequently,
tre only questions that remain to be ansnered concem tre Issue of third
party liability coverage under the financial responsibility statutes.
Specifically, 1would appreciate your opinion on the following questions:

0 What kind of oil spill liability (e.g- third or firs\. party) is
incurred by an oil operator demonstrating proof of financial
responsibility under AS 46.04.040(i)? In other woros, does the law
require the operator to provide proof of financial responsibility to
cover oil spill damages to the operator®™s om premises?



Hal Broan C —z- ( Jduly 17, 1936

Attached arts copies of HB 623, my March 25, 1986 letter to Representative
Davis, Ms response of April 2, 1986, and the 1982 memo of advice for
""our information. If your staff has any questions on this matter, Paul
0"3rlen, oil spill program manager, can provide additional information.
Thant you for your assistance.

Attacnments
cc: Doug .Hertz

?0/bb



SUMERY OF ISSUE - PROVIDED BY RFPRESENTATIVZ HFRMINN.S OFETHF

NUSHAGAK HECTRIC CO-OPERATIVE, |

P.O0. BOX 350 . DILLINGHAM, ALASKA 99576 . AREA CODS (907) 84$

AAXA

January 23, 1937

Senator Fred Zharoff
Reoresentative Adel held Hermann

Thank you for giving us the opoortunity to snare some tnougnts with
you this data. Unfortunately 1 have a prior oofr.Tiiw.ent ana sc will
not bo ablo to canvnunicats with you In parson hut hooafull” W ?
short note will be oetter than nothing.

There are two major issues that are of concern to Nusr.acak Electric
as well as to most of the rest of the rural utilities to some cacree.

The second .sue involves the financial responsibility insuranc3
recuirad for '“terminal operators™ as outlined iIn AS <i6.04.C40.

barrels of fuel storage to purchase financial responsibility

insurance for the trans-shipment of fuel oil across the cock to the
tank farm.

For _.Naknek Electric and Nushagak Electric, this process takes about
36 .nours each and in 1S36 we each had to buy insurance costing S10,4G3
to ccmDly with the statute. This cost each one of Nushagak Electric
consumers about S10.00 each.

This issue was raised 1n HB 623 which was sponsored by Herrmann and
Adoms last year. Unfortunately it did not go anywhere. However the
problem is still with us. It seems to me that the statute was orig-
inally intended for oil terminals and shippers who may have been
characterized as being of a mors temporary nature. We, the utJlitic.s,
are not temporarym— Vie are a permanent Ola;‘t uf the coiiiinuiri Iy and pro-
viding a necessary community service. In doing this, we have comolied
with all Federal and State regulations relevant to fuel handling.

The U.S. Coast Guard oversees our fuel loading process. With all of
the precautions taken, 1 find it difficult to reason why the State
Statutes should require these rural communities to crcvice evidence
of financial responsibility wnen they are least cacaole of oolng so
and when the U.S. Government does not recuire it.

Thank you again for ycur time and consideration of our concerns. |
know 1 soeak for all of the NEC Board of Directors ana Msmbsrsni? of
the Co-operative wnen | wish you a procuctive session this year “n
Juneau.

vours verv trulv,

. f





