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General Information for Requested Witness
Hearing times and Places

1st Hearing: Fridays March 6th, Fairbanks, Borough Assembly

Chambers
Saturday, March 7th, Fairbanks

2nd Hearing: Friday, March 13th, Anchorage, Z.J. Loussac
Municipal Library
Saturday, March 14th, Anchorage

3rd Hearing: Friday, March 20th,Ketchikan , Community College
Saturday, March 21st, Ketchikan / Forum Room

4th Hearing: Friday, March 27th, Kodiak, Assembly Chambers
Saturday, March 28th, Kodiak

Friday Format: 9am opening of hearing
Testimony from:
US Fish and Wildlife Service
Bureau of Land Management

Testimony will include a 30-minute
background presentation on the agencies”
role in development of the draft 1002 (h)
report for Congress, on the ANWR. The
remaining time will be for the answering of
questions from the committee.

12pm Break for Lunch

Friday Afternoon
Format: 1pm reconvene hearings

Testimony will be heard from the state
departments of Natural Resource, Fish and
Game, and Environmental Conservation. 30
minutes will be allowed for the agency to
present its role in the development of the
1002 (h) report, with the remaining time
being for questions from the committee.

5pm recess until 9am the following day.

Saturday Format: 9am reconvene hearings
Testimony will be heard from requested
witnesses, 1including industry and
individuals with specific expertise on
ANWR, related to the 1002(h) report.

1lam Testimony will be heard from the
general public, with 3 minutes allowed
for comment and 2 minutes for questions
from the committee.



Saturday Continued
12pm to 1pm Lunch Break

Ipm reconvene general public testimony
3pm close location hearing

Saturday®s hearing may run over to 5pm, depending on public
interest.

The purpose of these hearings is two fold. One 1is to build
a public record which the Alaska State Legislature will
utilize, 1in making an informed decision on proposed
development activities in the coastal plain of the ANWR.

The second is to allow the public as great an opportunity as
possible to have 1input into this decision making process,
and access to the same information which the legislature
will be basing it"s findings.

Requested Witness will have a limited amount of time for
general comments. Time allocations will be determined by
the structure of the presentation, 1i.e. single witness or
panel; and by the total number of witnesses. Only two hours
are set aside for this portion of the hearing.

General Witness Catagories

Enviro ?;n.ntal
Nsent Ttive organizations
bi,,ogica* experts

Labor
uni,.: leaders

Industry
envi ronmental
engi neeri ng
geology
regulatory

Native
organization
corporate



Industry related areas of concern

1. Regulatory framework industry would be working within in
ANWR .
- Environmental protection
- Permitting process
- Timelines associated with permits

2. Work that industry has done or participated in, dealing
with ANWR and the 1002 report.
- Geologic data gathering
- Development feasibility studies
- Wildlife assessments including: offshore - Bow Head
onshore - PCH
Subsistence

3. Specific involvement in development of the 1002 report

4. How the information that has beer collected influences
industries evaluation of ANWR"s potential to be an oil
producer.

5. What sort of development scenarios might take place,
given a range of recoverable oil reserve being located 1in

ANWR.

6. How long would it take to get a range of discoveries into
production.

7. How long might the range of reserves last
8. What other advantages to development on the North Slope

exist if recoverable economic reserves are discovered in
ANWR .
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SUBCHAPTER k- GENERAL PROVISIONS i

§ 181. Lands subject to disposition; persons entitled to bene
fits; reciprocal privileges; helium rights reserved

Deposits of aal, phosphate, sodium, potassium, dl, all dale, gilsnit
(ircluding all vein-type solid hydrocarbons), or ges, and lands cottainir
such dgosits owned by the United States, including these In narioa
faests, but excluding lands acquired under the Appalachian Forest At
approved March 1, 1911 (36 Stat. H61), and those 1 incorporated ditia
toanns, and villages and in netianal parks and monuments, those acquire
under other A ts subsequent to February 5, 190, and fands within th
raval petroleun and oilselle resenes, exoept as hereinafter provided, sha
be sbject to diguosition in tte. form and manner provided by this dgpte
to citizas of the Unirted States, or 1o associatios of such dtias, or than
corporation orgenized under the laws of the United States, or of any Stal
or Tarritory trereof, or in the case of aal, al, al dele, or ¢s, t
mnicipalities. Critizas of another coutry, the lans, custars, or ragl;
tias of which deny similar or like privileges to citizas or corporations ¢
this cauntry, gl not by stodk ovnershiip, stodk holding, or stodk contro
own any interest inany lesse acquired under the provisians of this depte

The term "bil'" dell embrace dl nongaseous hydrocarbon substanct
other then those substanoes leessblle as axl, ail gele, or gilsmite @rclut
ing al \ein-type solid hydrocarbons).

The term "‘carbined hydrocarbon less2” dall refer toa lesse ised in
sm:lal tar sand area pursuant 1o section 226 of this titkeafter November h

The term "gecial tar sand areg”” means (D) an area designated
Secretary of tre Interiors orders of November 20, 1980 (45 F
76800-76301) and January 21, 1981 (46 FR 6077-6078) as aotainir
Sbstantial deposits of tar sad.

The United States resenes the ownership of and the rigt to extra
heliun from dl gas produced from lands lessed or otherwise grantc
under the previsians CTthis dgpter, under such rules and regulatios n
sl be prescribed by the Secretary of the Interior- Provided further, Th
in the extraction of helium from gas produced from such lands itdall 1
S0 extracted as 1o cause no sUsstantial dellay in the delivery of ges product
from the vell 1o the purchaser thereof.
(1Feb 25 1920 c. 85,8 l 41 Stat 437 Feb 7, 1927, ¢. 66, 8 5, 44 Slat. 1058 Au’%

946, ¢. 916, § 1, 60 Stal. 9 ef ,PbIBG 705,8 7(a), 74 Stat. 790: Nt
16, 1981, PubL 97-78, § 58§a§41 10.)
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Savings clause of 1960 amendment to this
chapter was applicable only to existing lease-
holders. and leases issued as result of offers
pending on date of enactment of 1960 amend-
ment were subject to terms and conditions
imposed by amendment. Miller v. Udall,
1963, 317 F.2d 573. 115 U.S.App.D.C. 162.

7. Mineral and mining laws

The term “public-land laws" is ordinarily
used to refer to statutes governing alienation
of public land, and generally is distinguished
from both "mining laws” referring to statutes
governing the mining of hard minerals on
public lands, and "mineral leasing laws", used
to designate statutes governing the leasing of
public lands for gas and oil. Udall v. Tallman,
Dist.Col.1965, 85 S.Cl. 792, 380 US. 1, 13
LEd.2d 616, rehearing denied 85 S.Ct. 1325,
380 U.S. 989, 14 L.Ed.2d 283.

8. Reservation In United Stales

Where the United States reserves the miner-
al estate, together with the right to prospect
for, mine, and remove the same, in a grant of
the surface estate, there is a servitude laid on
the surface estate for the benefit of the miner-
al estate. Transwestcrn Pipeline Co. v. Kerr-
McC.ee Corp., C.A.N.M.1974, 492 F.2d 378, cer-
tiorari dismissed 95 S.Cl. 691. 491 U.S. 1097,
42 L.Ed.2d 689. ‘

Where reservation of mineral rights to state
and federal governments was based upon fed-
eral and state statutes, reservation did not con-
stitute an “"encumbrance” which would pre-
vent vendors from conveying fee simple title
to property free and clcir of all encum-
brances, and purchaser's failure to pay install-
ment was a defalcation of so material and
substantial a nature as to terminate purchas-
er's rights in contract. Mortenson v. Financial
Growth, Inc., 1969, 456 P.2d 181, 23 Utah 2d
54.

9. Lands subject to disposition—Generally

"Public domain lands" are those which
usually were never in state or private owner-
ship. Wallis v. Pan Am. Petroleum Corp., La.
1966, 86 S.Ct. 1301, 384 U.S. 63, 16 LEH.2d
369, on remand 366 F.2J 210.

The words in this section “lands containing
such deposits owned by the United States,” do
not apply where Congress has directed that the
disposal of such lands is to be under other
laws. West v. Work, 1926, 11 F.2d 828, 56
App.D.C. 191, certiorari denied 46 S.Ct. 639,
271 U.S. 689, 70 LEd. 1153.

Lands acquired by the United States for na-
tional-forest purposes under the provisions of
the General Exchange Act of March 20, 1922,
sections 485 and 486 of Title 16, arc subject to
both the general mining laws and this chapter.
1943, 40 Op.Alty.Gen. 260.

10. Indian lands

Where United States held lands of Ute Indi-
ans in trust, these lands were within the con-
trol of the United States and had not been so
disposed of as to destroy the equitable interest

MINERAL LANDS AND MINING Ch

< the Indians In them even though by p
sion of this section lands containing-
phosphate etc. were removed from d
except by lease. Confederated Bands"
Indians v. U.S., 1948, 112 Ct.Cl. 123.

The Attorney General of date May 12,3
in response to a request for an opinion f
question whether or not, this chapter vir
plicablc to executive order Indian r:
tions, advised that this chapter was no
applicable in view of the fact that this chap
referred solely to the public domain, and
chapter nowhere mentioned Indians, Ini
lands, or Indian reservations of any kin""'
view of the long settled rule of constm
that general laws providing for the dispcs
of public lands do not apply to lands w
have been set aside or reserved for public'll
unless the contrary clearly appears from;'
context or the circumstances attending the’)
islation, in view of the fact that this title ri
applied to Indian reservations whether ere:
by treaty, act of Congress, or executive o'
in view of section 185 of this title, concern)
rights of way through the public lands incl
ing the forest reserves, and section 191 of
title, providing in mandatory language for,
disposition of all the royalty moneys realiz!
and in view of the legislative history of Ur
sections. 1924, 34 Op.Ally.Gen. 171.

11. Military reservations

This chapter docs not apply to federal m
tary lands. Kingwood Oil Co. v. llcnde/
County Bd. of Sup'rs, Ky.1963,367 S.W 2dj

12. Naval petroleum and oll-sh.ie
serves
Neither Secretary of Interior nor Secre

of Navy were authorized to grant oil |.ase"
naval oil reserve in February, 1922, in
promise of fuller's earth placer mining c¢"
U.S. v. Pan-American Petroleum Co., C.
Cal.1932, 55 F.2d 753, certiorari denied'!
S.Ct. 14, 287 U.S. 612, 77 LEd. 532. H;

13. Submerged lands

This section applies only to “public lan
which in context of this section does not
elude lands beneath marginal seas. Justh
v. McKay, 1956, 229 F.2d 29, 97 U-S.App.D.
146, certiorari denied 76 S.Ct. 789, 351 U
933, 100 L.Ed. 1461.

This section is not applicable to the‘sty
merged lands below low tide off the coasts '
the United States and outside the inland”
lers wilhir. the States. 1947, 40 Op.Atty.
540.

14. W ithdrawn lands

Application to purchase coal lands _
to state as school lands did not prevent w
drawal by federal government under/
chapter. Work v. Braffct, Dist.Col.1928,
S.Ct. 363, 276 U.S. 560, 72 LEd. 700. /

The Department of Interior's 1947 po
directive known as the Krug mcmcrand
which stated that lands located north of-i
eleventh standard parallel in Teton Coun
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Wyoming, were withdrawn from leasing, with
few exceptions, was not contrary to law but
was a proper exercise of the Secretary's discre-
tionary power and authority. Learned v.
Wall, D.C.Wy0.1981, 528 F.Supp. 980.

15. Allens entitled to benefits

Only sovereign may complain of trust in
realty in favor of alien disqualified lo hold
title under this chapter and such a trust is
valid until alienage is judicially established at
government's instance. Isaacs v. De Hen, C.C.
AAlaska 1926, 11 F.2d 943.

In issuing decision barring Kuwaiti citizens
and corporations from acquiring interests in
oil and gas leases on public lands under this
chapter, Secretary of the Interior departed
from clear legislative purpose underlying the
alien qualification provision of this chapter,
this section being concerned about discrimina-
tion against the United States citizens by for-
eign countries. Santa Fe Intern. Corp. v. Watt,
D.C.Dcl.1984. 591 F.Supp. 929.

Fact that Kuwait owned 200,000 shares of
oil company which owned all the shares of
another company which owned 26 percent of
shares of corporation proposing to construct
northern tier oil pipeline did not establish that
Kuwait had "stock ownership” in corporation
proposing lo construct pipeline so as to violate
provision of this chapter prohibiting grant of
right-of-way across federal lands to foreigners.
No Oilport! v. Carter, D.C.Wash.1981, 520
f\Supp. 334.

16. Reciprocal countries

Great Britain is a reciprocal country under
this section, conditioned upon the assumptions
concerning applicable British statutes and reg-
ulations. 1936, 38 Op.Atly.Gen. 476.

17. Nature of lears
Mineral lease of government land under this
chapter docs not give the lessee the full owner-

§ 182.
etc.

§ 182

ship or a fee patentee, nor does it convey an
u tencumbered rsiate in the minerals, and Sec-
rctary of Interior's connection with Ihe lands
continues to subsist and he has the power, in a
proper case to correct any errors in the trans-
action. Bocrsche v, Udall, Dist.Col.1963, 83
S.Cl. 1373, 373 1J-S. 472, 10 LEd.2d 491.

18. Rights and privileges of lessees

Lessee of mineral rights in public lands
withdrawn from settlement was entitled to eq-
uitable aid to prevent incompatible use of sur-
face by homestead entryman. Kinney-Coastal
Oil Co. v. Kicffer, Wy0.1928, 48 S.CI. 580, 277
U.S. 488, 72 LEd. 961.

If oil shale placer locations on public lands
assigned to plaintiff and upon which it sought
to obtain a patent were valid, no mineral lease
to such lands could validly issue under this
chapter but if the claims were invalid, rights
of plaintiff were subject to any intervening oil
and gas lease. Union Oil Co. of Cal. v. Udall,
1961, 289 F.2d 790, 110 U.S.App.D.C. 124.

19. Withdrawal of lands from location

The effect of this section was to withdraw
from location, all oil, gas and petroleum lands
which were at that time property of the United
Stales, and to place them within the exclusive
jurisdiction of the Department of Interior to
be administered by the Secretary, whose ac-
tions and determinations as regards such
lands and mineral interests as to the leasing
thereof are not subject to judicial review even
in a direct proceeding. Thomas v. Union Pac.
R. Co., D.C.Colo0.1956, 139 F-Supp. 588, af-
firmed 239 F.2d 641.

This section withdrawing from location
lands with oil shale deposits did not withdraw
requirement that assessment work be per-
formed on previously located mining claims.
Hamilton v. Ertl, 1961, 360 P.2d 660, 146 Colo.
80.

Lands disposed of with reservation of deposits of coal,

The provisions of this chapter shall also apply to all deposits of coal,
phosphate, sodium, oil, oil shale, gilsonite (including all vein-type solid
hydrocarbons), or gas in the lands of the United States, which lands may
have been or may be disposed of under laws reserving to the United States
such deposits, with the right to prospect for, mine, and remove the same,
subject to such conditions as are or may hereafter be provided by such laws

reserving such deposits.

(Feb. 25, 1920, c. 85, § 34, 41 Slat. 450; Sept. 2, 1960, Pub.L. 86-705, § 7(a), 74 Slat.
790; Nov. 16, 1981, Pub.L. 97-78, § 1(1), 95 Slat. 1070.)

Historical Note

1981 Amendment Pub.L 97-78 substituted
“gilsonite (including all vein-type solid hydro-
carbons),” for "native asphalt, solid and semi-
solid bitumen, and bituminous rock (including
oil-impregnated rock or sands from which oil

is recoverable only by special treatment after
the deposit is mined or quarried)”,

i960 Amendment. Pub.L 86-705 included
native asphalt, solid and scmisolidbitumen,
and bituminous rock.

339
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Lcglalallve Hlitory. For legislative history Pub.L 97-78, 1981 U.S.Co<lc Cong, and Ad
.and purpose o! Pub.L 86-705, sec 1960 U.S. News, p. 1740, N
Code Cong, and Adm.News, p. 3313. See, also,

Cross References

Foreign interests in leases of public lands made under this section, see scclior /435 of Title
Armed Forces. .

Jurisdiction and control over naval petroleum reserves covered by leases granted under |
section, sec section 7421 of Title 10.

Laws applicable, sec sections 275 and 28S of this title. Ml

West’s Federal Practice Manual

Applicable lands, sec § 5393.
Minerals on federal lands, see § 4301 ct seq.

Library References

Mines and Minerals <s=4.
C.J.S. Mines and Minerals §§ 9, 19.

Notes of Decisions

1. Superior rights under (his section sion under lease from United States pursuant

Courts are without jurisdiction to grant re- to this section, so long as title remains uf
lief in favor of one claiming only preference United Stales. Wilson v. Elk Coal Co., C.GAjf
right of entry on coal lauds by virtue of sec- Wash.1925, 7 F.2d 112, certiorari denied 463

tion 72 of this title, as against one in posses- S.Ct. 203, 269 U.S. 587, 70 L.Ed. 426.
wa

8 183. cancellation of prospecting permits

The Secretary of the Interior shail reserve and may exercise the author
to cancel any prospecting permit upon failure by the permittee to exerci!
due diligence in the prosecution of the prospecting work in accordance?
with the terms and conditions stated in the permit, and shall insert in eveiyij
such permit issued under the provisions of this chapter appropriate proyi
sions for its cancellation by him.

(Feb. 25, 1920, c. 85, § 26, 41 Slat. 448.)

Cross References

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10J
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under'i
section, sec section 7421 of Title 10.

Laws applicable, sec sections 275 and 285 of this title. \2d

Surrender of leases, sec section 188a of this title.

West’s Federal Practice Manual

Termination of leases and permits, see § 5401.

8 184. Limitations on leases held, owned or controlled
persons, associations or corporations

(a) Coal leases or permits, acreage; regulations

Q) No person, association, or corporation, or any subsidiary, affiliate,0*
persons controlled by or under common control with such person, assoctg
tion, or corporation shall take, hold, own or control at one time, w
acquired directly from the Secretary under this chapter or otherwise,
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leases or permits on an aggregate of more than forty-six thousand and
eighty acres in any one State and in no case greater than an aggregate of
one hundred thousand acres in the United States; Provided, That any
person, association, or corporation currently holding, ownir g, or control-
ling more than an aggregate of one hundred thousand acre., in the United
Slates on the date of enactment of this section shall not be required on
recount of this section to relinquish said leases or permits: Provided,
further, That in no case -nail such person, association, or corporation be
permitted to take, hold, own, or control any further Federal coal leases or
permits until such time as their holdings, ownership, or control of Federal
leases or permits has been reduced below an aggregate of one hundred
thousand acres within the United States.

(2) Repealed. Pub.L. 94-377, § 11(b), Aug. 4, 1976. 90 Stat. 1090.

(b) Sodium leases or permits, acreage

(1) No person, association, or corporation, except as otherwise provided
in this subsection, shall take, hold, own, or control at one time, whether
acquired directly from the Secretary under this chapter, or otherwise,
sodium leases or permits on an aggregate r more than five thousand one
hundred and twenty acres in any one State.

(2) The Secretary may, in his discretion, where the same is necessary in
ord to secure the economic mining of sodium compounds leasable under
thi: :hapter, permit a person, association, or corporation to take or hold
sodium leases or permits on up to fifteen thousand three hundred and sixty
acres in any one State.

(c) Phosphate leases, acreage

No person, association, or corporation shall take, hold, own, or control at
one time, whether acquired directly from the Secretary under this chapter,
or otherwise, phosphate leases or permits on an aggregate of more than
twenty thousand four hundred and eighty acres in the United States.

(d) Oil or gas leases, acre ge, Alaska; options, semiannual statements

(1) No person, association, or corporation, except as otherwise provided
in this chapter, shall take, hold, own or control at one time, whether
acquired directly from the Secretary under this chapter, or otherwise, oil or
gas leases (including options for such leases or interests therein) on land
held under the provisions of this chapter exceeding in the aggregate two
hundred forty-six thousand and eighty acres in any one State other than
Alaskal Provided, iowever, That acreage held in special tar sand areas
shall not be chargeable against such State limitations. In the case of the
State of Alaska, the limit shall be three lundred thousand acres in the
northern leasing district and three hundred thousand acres in the southern
leasing district, and the boundary between said two districts shall be the
left limit of the Tanana River from the border between the United States
and Canada to the confluence of the Tanana and Yukon Rivers, and the left
limit of the Yukon River from said confluence to its principal southern
mouth.

(2) No person, association, or corporation shall take, hold, own, or
control at one time options to acquire interests in oil or gas leases under
the provisions of this chapter which involve, ;n the aggregate, more than
two hundred thousand acres of land in any one State other than Alaska or,
in the case of Alaska, more than two hundred thousand acres in each of its
two leasing districts, as hereinbefore described. No >ption to acquire any
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interest in such an oil or gas lease shall be enforcible if entered into for a
period of more than three years (which three years shall be inclusive of any.
renewal period if a right to renew is reserved by any party to the option)

without the prior approval of the Secretary. In any case in which an

option to acquire the optionor’s entire interest in the whole or a part of the
acreage under a lease is entered into, the acreage to which the option is'
applicable shall be charged both to the optionor and to the optionee, but
the charge to the optionor shall cease when the option is exercised. In any.
case in which an option to acquire a part of the optionor's interest in the

whole or a part of the acreage under a lease is entered into, the acreage to

which the option is applicable shall be fully charged to the optionor and a

share thereof shall also be charged to the optionee as his interest may
appear, but after ?h_option is exercised said acreage shall be charged to the

parties pro rata as their interests may appear. In any case in which an

assignment is made of a part of a lessee's interest in the whole or part of
the acreage under a lease or an application for a lease, riie acreage shall be

charged to the parties pro rata as their interests may appear. No option or

renewal thereof shall be enforcible until notice thereof has been filed with

the Secretary or an officer or employee of the Department of the Interior

designated by him to receive the same. Each such notice shall include, in

addition to any other matters prescribed by the Secretary, the names and

addresses of the parties thereto, the serial number of the lease or applica-
tion for a lease to which the option is applicable, and a statement of the

number of acrer >;overed thereby and of the interests and obligations of the

parties thereto and shall be subscribed by all parties to the option or their

duly authorized agents. An option which has not been exercised shall

remain charged as hereinbefore provided until notice of its relinquishment

or surrender has been filed, by either e.rty, with the Secretary or any

officer or employee of the Department - the Interior designated by him to

receive the same. In addition, each holder of any such option shall file

with the Secretary or an officer or employee of the Department of the

Interior as aforesaid within ninety days after the 30th day of June and the

31st day of December in each year a statement showing, in addition to any

other matters prescribed by the Secretary, his name, the name and address

of each grantor of an option held by him, the serial number of every lease

or application for a lease to which such an option is applicable, the number

of acres covered by each such option, the total acreage in each State to

which such options are applicable, and his interest and obligation under

each such option. The failure of tht holder of an option so to file shall

render die option unenforcible by him. The unenforcibility of any option

under the provisions of this paragraph shall not diminish the number of

acres deemed to be held under option by any person, association, or

corporation in computing the amount chargeable under the first sentence

of this paragraph and shall not relieve any party thereto of any liability to

cancellation, forfeiture, forced disposition, or other sanction provided by

law. The Secretary may prescribe forms on which the notice and state-

ments reouircd by this paragraph shall be made.

(o) Association r stockholder Interests, conditions; combined Interests

() No person, association, or corporation shall take, hold, own or

control at one lime any interest as a member of an association or as a
stockholder in a corporation holding a lease, option, or permit under the
provisions of this chapter which, together with the area embraced in any
direct holding, ownership or control by him of such a lease, option, or

permit or any other interest which he may have as a member of other =
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associations or as a stockholder in other corporations holding, owning or
controlling such leases, options, or permits for any kind of minerals,
exceeds in the aggregate an amount equivalent to the maximum number of
acres of the respective kinds of minerals allowed any one lessee,
optionee, or permittee under this chapter, except tl.'tf no person shall be
charged with his pro rata share of any acreage holdings of ar.y association
or corporation unless he is the beneficial owner of more than 10 per
centum of the stock or other instruments of ownership or control of such
association or corporation, and except that within three years after Septem-
ber 2, 1960 no valid option in existence prior to September 2, 1960 held by
a corporation or association on September 2, 1960 shall be chargeable to
any stockholder of such corporation or to a member of such association so
long as said option shall be so held by such corporation or association

under the provisions of this chapter.

(2)  No contract for development and operation of any lands leased under
this chapter, whether or not coupled with an interest in such lease, and no
lease held, owned, or controlled in common by two or more persons,
associations, or corporations shall be deemed to create a separate associa-
tion under the preceding paragraph of this subsection between or among
the contracting parties or those who hold, own or control the lease in
common, but the proportionate interest of each such party shall be charged
against the total acreage permitted to be held, owned or controlled by such
party under this chapter. The total acreage so held, owned, or controlled
in common by two or more parties shall not exceed, in the aggregate, an
amount equivalent to the maximum number of acres of the respective
kind of minerals allowed to any one lessee, optionee, or permittee under

this chapter.

(0 Limitjllons on other sections; combined Interests permitted (or certain pur-
poses

Nothing contained in subsection (e) of this section shall be construed (i)
to limit sections 227, 228, 251 of this title or (ii), subject to the approval of
the Secretary, to prevent any number of lessees under this chapter from
combining their several interests so far as may be necessary for the
purpose of constructing and carrying on the business of a refinery or of
establishing and constructing, as a common carrier, a pipeline or railroad
to be operated and used by them jointly in the transportation of oil from
their several wells or from the wells of other lessees under this chapter or
in the transportation of coal or (iii) to increase the acreage which may be
taken, held, owned, or controlled under this section.

(g) Forbidden Interests acquired by descent, will, Judgment, or decree; permissible
holding period
Any ownership or interest othenvise forbidden in this chapter which may
be acquired by descent, will, judgment, or decree may be held for two years
after its acquisition and no longer.

(h) Cancellation, forfeiture, or disposal ol Interests lor violation; bona tide pur-
chasers and other valid Interests; sale by Secretary; record of proceedings

(1) If any interest in any lease is owned, or controlled, directly or
indirectly, by means of stock or otherwise, in violation of any of the
provisions of this chapter, the lease may be canceled, or the interest so
owned may be forfeited, or the person so owning or controlling the interest
may be compelled to dispose of the interest, in any appropriate proceeding
instituted by the Attorney General. Such a proceeding shall be instituted in
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the United States district court for the district in which the leased property
or some part thereof is located or in which the defendant may be found.

(2) The right to cancel or forieit for violation of any of the provisions cr

this chapter shall not apply so as to affect adversely the title or interest of a
bona fide purchaser of any lease, interest in a lease, option to acquire a
lease or an interest therein, or permit which lease, interest, option, or
permit was acquired and is held by a qualified person, association, or
corporation in conformity with those provisions, evt | though the holdings
of the person, association, or corporation from which the lease, interest,
option, or permit was acquired, or of his predecessor in title (including the
original lessee of the United States) may have been canceled or forfeited or
may be or may have been subject to cancellation or forfeiture for any such
violation. If, in any such proceeding, an underlying lease, in”-est, option,
or permit is canceled or forfeited to the Government and there are valid
interests therein or valid options to acquire the lease or an interest therein
which are not subject to cancellation, forfeiture, or compu.sory disposition,
the underlying lease, interest, option, or permit shall be sold by the
Secretary to the highest responsible qualified bidder by competitive bidding
under general regulations subject to all outstanding valid interests therein
and valid options pertaining thereto. Likewise if, in any such proceeding,
less than the whole interest in a lease, interest, option, or permit is canceled
or forfeited to the Government, the partial interests so canceled or forfeited
shall be sold by the Secretary to the highest responsible qualified bidder by
competitive bidding under general regulations. 1f competitive bidding fails
to produce a satisfactory offer the Secretary may, in either of these cases,
sell the interest in question by such other method as he deems appropriate
on terms not less favorable to the Government than those of the best
competitive bid received.

(3) The commencement and conclusion of every proceeding under this
subsection shall be promptly noted on the appropriate public records of the
Bureau of Land Management.

(i) Bona fide Durchasers, conditions for obtaining dismissals

Effective September 21, 1959, any person, association, or corporation
who is a party to any proceeding with respect to a violation of any
provision of this chapter, whether initiated prior to said date or thereafter,
shall have the right to be dismissed promptly as such a party upon showing
that he holds and acquired as a bona fide purchaser the interest involving
him as such a party without violating any provisions of this chapter. No
hearing upon any such showing shall be required unless the Secretary
presents prima facie evidence indicating a possible violation of this chapter
on the part of the alleged bona fide purchaser.

() Waiver or suspension of rights

If during any such proceeding, a party thereto files with the Secretary a
waiver of his rights under his lease (including particularly, where applica-
ble, rights to drill and to assign) or if such rights are suspended by the
Secretary pending a decision in the proceeding, whether initiated prior to
enactment of this chapter or thereafter, payment of rentals and running of
time against the teim of the lease or leases involved shall be suspended as
of the first day of the month following the filing of the waiver or suspen-
sijn of the rights until the first day of the month following the final
decision in the proceeding or the revocation of the waiver or suspension.
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(k) Unlawful trusts; forfeiture

Except as otherwise provided in this chapter, if any lands or deposits
subject to the provisions of this chapter shall be subleased, trusteed,
possessed, or controlled by any device permanently, temporarily, directly,
indirectly, tacitly, or in any manner whatsoever, so that they form a part of
or are in any wise controlled by any combination in the form of an
unlawful trust, with the consent of the lessee, optionee, or permittee, or
form the subject of any contract or conspiracy in restraint of trade in the
mining or selling of coal, phosphate, oil, oil shale, gilsonite (including all
vein-type solid hydrocarbons), gas, or sodium entered into by the lessee,
optionee, or permittee or any agreement or understanding, written, verbal,
or otherwise, to which such lessee, optionee, or permittee shall be a party,
of which his or its output is to be or become the subject, to control the price
mr prices thereof or of any holding of such lands by any individual,
partnership, association, corporation, or control in excess of the amounts
of lands provided in this chapter, the lease, option, or permit shall be

forfeited by appropriate court proceedings.

(/) Rules and regulations; notice to and consultation with Attorney General; appli-
cation of antitrust laws; definitions

(1) At each stage in the formulation and promulgation of rules and
regulations concerning coal leasing pursuant to this chapter, and at each
stage in the issuance, renewal, and readjustment of coal leases under this
chapter, the Secretary of the Interior shall consult with and give due
consideration to the views and advice of the Attorney General of the United
States.

(2) No coal lease may be issued, renewed, or readjusted under this
chapter until at least thirty days after the Secretary of the Interior notifies
the Attorney General of the proposed issuance, renewal, or readjustment.
Such notif'i*tion shall contain such information as the Attorney General
may require in order to advise the Secretary of the Interior as to whether
such lease would creai or maintain a situation inconsistent with the
antitrust laws. If the Attorney General advises the Secretary of the Interior
that a lease would create or maintain such a situation, the Secretary of the
Interior may not issue such lease, nor may he renew or readjust such lease
for a period not to exceed one year, as the case may be, unless he thereafter
conducts a public hearing on the record in accordance with subchapter Il
of chapter 5 of Title 5 and finds therein that such issuance, renewal, or
readjustment is necessary to effectuate the purposes of this chapter, that it
is consistent with the public interest, and that there are no reasonable
alternatives consistent with this chapter, the antitrust laws, and the public
interest.

(3) Nothing in this chapter shall be deemed to convey to any person,
association, corporation, or other business organization immunity from
civil or criminal liability, or to create defenses to actions, under any
antitrust law.

(4) As used in this subsection, the term "antitrust law” means—

(A) the Act entitled "An Act to protect trade and commerce against
unlawful restraints and monopolies”, approved July 2, 1890 (15 U.S.C.
1 et seq.), as amended;

(B) the Act entitled "An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes”, approved
October 15, 1914 (15 U.S.C. 12 et seq.), as amended;

345



30 $ 4

(C) the Federal Trade Commission Act (15 U.S.C. 41 cl seq.), as

amended;

MINERAL LANDS AND MINING Ch. 3A

(D) sections 73 and 74 of the Act entitled “An Act to reduce taxation;
to provide levcnuc fo» the Government, and for other purposes";
approved August 27. 1894 (15 U.S.C. 8 and 9), as amended; or

21(I;) the Act of June 19, H36, chapter 592 (15 U.S.C. 13. 13a, 13b, and
a).

(Feb. 25, 1920, c. 85, § 27, 41 Stat. 448; Apr. 30. 1926, c. 197, 44 Stat. 373; July 3.
1930, c. 854, § 1, 46 Stat. 1007; Mar. 4, 1931, c. 506, 46 Stat. 1524; Aug. 8, 1946, C.
916, § 6, 60 Stat. 954; June 1, 1548, c. 365, 62 Stat. 285; June 3, 1948, C. 379, § 6. 62
Stat. 291; Aug. 2, 1954, c. 650, 68 Cat. 648; Aug. 13. 1957, Pub.L. 85-122, 71 Stat.
341; Aug. 21, 1958, Pub.L 85-698, 72 Stat. 688; Sept. 21, 1959, Pub.L 86-294, § 1,73
Stat. 571; Mar. 18. 1960, Pub.L 86-391, § 1(c), 74 Stat. 8; Sept. 2, 1960, Pub.L
86-705, § 3. 74 Stat. 785; Aug. 31, 1964, Pub.L 88-526, § 1, 78 Stat. 710; Aug. 31,
1964, Pub.L 88-548, 78 Stat. 754; Aug. 4, 1976, Pub.L 94-377, §§ 11, 15, 90 Stat.
1090, 1091; Nov. 16, 1981, Pub.L 97-78, § 1(2), (5), 95 Stat. 1070.)

1So in original. Probably should be followed by a colon.

Historical Note

Reference* In Text The date of enactment
of this section, referred to in subscc. (a)(1),
probably means the date of enactment of Pub.
L 94-377, which was Aug. 4, 1976.

The Act entitled “An Act to protect trade and
commerce against unlawful restraints and mo-
nopolies”. approved July 2, 1890, as amended,
referred to in subsec. (f)(4)(A), is Act July 2,
1890, c. 647, 26 Slat. 209, as amended, known
as the Sherman Act, which it classified to
sections 1 to 7 of Title 15, Commerce and
T.ade. For complete classification of this Act
to the Code, see Short Title note set out under
section 1of Title 15 and Tables volume.

The Act entitled "An Act to supplement exist-
ing laws against unlawful restraints and mo-
nopolies, and for other purposes", approved
October 15, 1914, as amended, referred to in
subsec. (f)(4)(B), is Act Oct. 15, 1914, c. 323, 38
Stat. 730, as amended, known as the Clayton
Act, and is classified generally to sections 12,
13, 14 to 19, 20, 21, and 22 to 27 of Title 15,
Commerce and Trade, and section* 52 and 53
of Title 29, Labor. For further details and
complete classification of this Act to the Code,
see References in Text note set out under sec-
tion 12 of Title 15 and Tables volume.

The Federal Trade Commission Act, referred
to in subscc. (f)(4)(C), is Act Sept. 26, 1914, ¢
311, 38 Slat. 717, as amended, which is classi-
fied generally to subchapler I (section 41 et
seq.) of chapter 2 of Title 15. Commerce and
Trade. For complete classification of this Act
to the Code, sec section 58 of Title IS and
Tables volume.

Sections 73 and 74 of the Act entitled "An
Act to reduce taxation, to provide revenue for
the Government, and for other purposes”, ap-
P'-'ved August 27, 1894, as amended, referred
to in subscc. (/)(4)(D), are sections 73 and 74
of Act Aug. 27. 1894, ¢ 349, 28 Slat. 509,
popularly known as the Wilson Tariff Act, and
arc classified to sections 8 and 9 of Title 15.

The Act of June 19, i'36, chapter 592, re-
ferred to in subscc. (f)(4)(E). is Act June 19.
1936, c. 592, 49 Stat. 1526, known as the Rob-
inson-Patman Anti-discrimination Act, which
enacted sections 13a, 13b, and 21a of Title 15,
Commerce and Trade, and amended section 13
of Title 15. For complete classification of this
Act to the Code, see Short title note set out
under section 13 of Title 15 and Tables vol-
ume.

Codification. In subsec. (f)(2), “subchaptcr
Il of chapter 5 of Title 5” was substituted for
“the Administrative Procedure Act” on authori-
ty of Pub.L 89-554, § 7(b), Sept. 6, 1966. 80
Stat. 631, the first section of which enacted
Title 5, Government Organization and Employ-
ees.

1981 Amendment. Subscc. (d)(1). Pub.L
97-78. § 1(5), added proviso that acreage held
in special tar sand areas not be chargeable
against State limitations.

Subsec. (k). Pub.L 97-78, § 1(2), substitut-
ed "gilsonite (including all veintype solid hy-
drocarbons),” for "native asphalt, solid and
semisolid bitumen, bituminous rock.".

1976 Amendment. Subscc. (a)(1). Pub.L
94-377, § 11(a), added “or any subsidiary, af-
filiate, or persons controlled by or under com-
mon control with such person, association, or
corporation™ preceding “"shall take, hold, own
or control”, "and in no case greater than an
aggregate of one hundred thousand acres in
the United Stales” following “in any one
State," the proviso relating to the non-relin-
quishment of leases or permits by an entity
owning or controlling more than an aggregate
of one hundred thousand acres, and the provi-
so prohibiting the ownership or control of
further Federal leases or permits until reduc-
tion to below an aggregate of one hundred
thousand acres.

Subscc. (a)(2). Pub.L  94-377, § 11(b),
struck out subsec. (a)(2) providing for applica-
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tion. hearing and granting of additional acre-
age. not to exceed 5120 acres in any one State,
to a person, association or corporation requir-
ing such extra acreage to carry on business
economically, and the subsequent reevaluation
of such entity's continuing need for such extra
acreage.

Subscc. (1). Pub.L 94-377, Z 15, added sub-
scc. (f).

1964 Amendment*. Subsec. (a)(1). Pub.L
88-526 deleted ", except as otherwise provided
in this subsection,” following "corporation”
and increased the aggregate number of acres
from >0,240 to 46,080 acres.

Subscc. (c). Pub.L 88-548 increased the
aggregate number of acres from 10,240 to
20,480 acres.

1960 Amendment*. Pub.L 86-705 general-
ly revised the provisions and divided them into
subsccs. (a) to (k). Other changes concerned:
maximum acreage in Alaska, unreported op-
tions, their uncnforceability, form for notice
of options party to give notice, inclusion of
options in acreage determinations, charge of
association or corporate holdings against prin-
cipal stockholders, hearings requirement
based upon prima facie evidence of violations,
running of lime against a lease and the pay-
ment of rentals during a waiver or suspension
of a lessee’s rights.

Pub.L 86-391 authorized issuance of phos-
phate permits.

1959 Amendment. Pub.L 86-294 provided
that: the right of cancellation or forfeiture for
violations shall not apply so as to affect ad-
versely the interest of a bona fide purchaser in
a lease acquired in conformity with acreage
limitations; that bona fide purchasers in such
situations have right to be dismissed as parties
from proceedings; and that if a party to pro-
ceedings files waiver of rights to drill or as-
signs his interests, or if such rights are sus-
pended pending decision, he shall, if he is not
in violation of provisions, have the right to
have his interest extended for a period of lime
equal to the period between filing of waiver or
order of suspension and final decision, with-
out payment of rental.

1958 Amendment. Pub.L 85-698 increased
the limitation on the acreage which may be
taken or held under coal leases or permits in
any one State from 5,120 to 10.210 acres, per-
mitted applications for additional coal leases
or permits not exceeding 5,120 additional
acres in the State, provided for hearings on
such applications authorized revaluation and
cancellation of leases and permits for addi-
tional acreage, and prohibited assignme .1,
transfer, or sale of any of the additional acre-
age whhout the Secretary’s approval.

1957 Amendment. Pub.L 85-122 deleted
from the second sentence the words "or per-
mits exceeding in the aggregate five thousand
one hundred and twenty acres in any one
State, and" following the words “"phosphate
leases".

1954 Amendment. Act Aug. 2, 1954, in-
creased the acreage that any one pe_son can
hold In the aggregate from fifteen thousand
three hundred and sixty acres to forty-six thou-
sand and eighty acres, increased the number
of acres that can be held under option from
one hundred thousand acres to two hundred
thousand acres, and extended the tern,r of the
option from 2 to 3 years.

1948 Amendment*. Act June 1, 1948, sub-
stituted in the second proviso of section "with-
in two years after the passage of this Act” for
"on or before August 8, 1950" in order to allow
options to be exercised up to that time.

Act June 3, 1948, increased the aggregate
acreage allowed one person, etc., from two
thousand five hundred and sixty acres to five
thousand one hundred and twenty acres of
coal or sodium leases, and increased the aggre-
gate acreage allowed one person, etc., from
seven thousand six hundred and eighty acres
to fifteen thousand three hundred and sixty
teres of oil or gas leases.

1946 Amendment. Act Aug. 8, 1946, princi-
pally doubled the amount of land that may be
leased by any person or corporation in any
one State and abolished the former acreage
limitation of 2,560 acres on one structure; ex-
cluded operating contracts and leases held in
common from the definition of "association";
inserted the provisions relating to options;
and omitted the provisions relating to coopera-
tive or unit plans and operating, drilling or
development contracts.

1931 Amendment. Act Mar. 4, 1931,
amended section generally.

1930 Amendment. ActJuly 3, 1930, amend-
ed section generally.

1926 Amendment. Act Apr. 30, 1926,
amended section generally.

Effective Date of 1959 Amendment. Sec-
tion 2 of Pub.L 86-294 provided that: 'The
rights granted by the second and third sen-
tences of the amendment conrained within
section 1 of this Act [amending this section to
provide that holder of interest in lease has
right to be dismissed from cancellation or
forfei"ire proceedings upon showing he ac-
quired his interest as bona fide purchaser and
without violation of provisions, and to provide
right to have his lease extended if rights there-
under to drill and to assign arc suspended or
waived during such proceedings and it is de-
termined he is not in violation of provisions)
shall apply with respect to any proceeding
now pending or initiated after the date of
enactment of this Act [Sept. 21. 1959].”

Savings F.-ovlslons. Savings provisions, see
note set out under section 181 of this title.

Section 11(b) of Pub.L 94-377 provided in
part that repeal by such section of subscc
(a)(2) of this section is subject to valid existing
rights.

Transfer of Functions. The functions of
the Secretary of the Interior, referred to in
subscc. (/), to promulgate regulations under

347



|S-

,13S

$> p*-
><

J2

N etsu

84 MINERAL LANDS AND MINING Ch. 3A"

this chapter relating lo the fostering of compe-
tition for Federal leases, the implementation
of alternative bidding systems authorized for
the award of Federal leases, the establishment
of diligence requirements for operations con-
ducted on Federal leases, the selling of rates
for production of Federal leases, and the speci-
fying of the procedures, terms, and conditions
for the acquisition and disposition of Federal
royalty interests taken in kind, were transfer-
red lo the Secretary of Energy by section
7152(b) or Title 42, The Public Health and
Welfare. Section 7152(b) of Title 42 was re-
pealed by Pub. L 97-100, Title II, § 201, Dec.
23, 1981, 95 Stat. 1407, and the functions of
the Secretary of Energy were returned to the
Secretary of the Interior. Sec House Report
No. 97-315, pp. 25, 26, Nov. 5. 1981.

Admission of Alaska as State. Admission
of Alaska into the Union was accomplished
Jan. 3, 1959, upon issuance of Proc. No. 3269,
Jan. 3, 1959, 24 F.R. 81, 73 Slat. cl6, as re-

quired by sections 1and 8(c) of Pub.L. 85-508,
July 7, 1958, 72 Stat. 339, set out as notes

preceding section 21 of Title 48, Territories ;

and Insular Possessions.

Legislative History.
and purpose of Act June 1, 1948, see 1948
U.S.Codc Cong-Service, p. 1639. See, also, Act
June 3, 1948, 1948 U.S.Code Cong.Service, p.
1640; Act Aug. 2, 1954, 1954 U-S.Code Cong,
and Adm.News, p. 2852; Pub.L 85-122, 1937
U-S.Codc Cong, and Adm.News, p. 1404,
Pub.L 85-698, 1958 U.S.Code Cong, and Adm.
News, p. 3671; Pub.L 86-294, 1959 U5.Codc
Cong, and Adm.News, p. 2620; Pub.L 86-391,
1960 U5.Codc Cong, and Adm.News, p. 1805;
Pub.L 86-705, 1960 U.S.Codc Cong, and Adm.
News, p. 3313; Pub.L 88-526, 1964 US.Code
Cong, and Adm.News, p. 3293; Pub.L 88-548,
1964 b\S.Codc Cong, and Adm.News, p. 3334;
Pub.L 94-377, 1976 U.S.Code Cong, and Adm.
News, p. 1943; Pub.L 97-78, 1981 US.Code
Cong, and Adm.News, p. 1740.

Cross References

Acreage limitations for coal leases not waived by consolidation of coal leases into logical mining

unit, see section 202a of this title.

Authority of Secretary of the Nav%/ to enter into agreements such as those provided for under this

section, see section 7 >aof this title.

Foreign interests in leases ,c public lands made
Armed Forces.

Jurisdiction and control over naval petroleum
section, see section 7421 of Title 10.

under this section, see section 7435 of Title 10,

reserves covered by leases granted under this

Laws applicable, see sections 275 and 285 of this title.
States authorized to consent to operation and development of lands acquiredfrom United States,

under agreements for conservation of oil

andgasresources, see section 184a of this title.

Surrender of leases, sec section 188a of this title.
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Acreage limitations, see § 5395.

Coal acreage, see § 5429.

Coal permits and leases, see § 5424 ct scq.
Lease option limitations, see § 5404.
Minerals on federal lands, sec § 5301 ct seq.
Phosphate leases and permits, sec § 5440.
Sodium leases and permits, see § 5436.
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Mines and Minerals «=5.1(3), (7).
CJ.S. Mines and Minerals § 128.

Notes of Decisions

Acreage limitations 2
Bona fide purchaser
Generally 6
Commencement of status 7
Consideration for Interest 8
Examination of records 9
Cancellation, forfeiture or disposition gf
lease
Generally 4
Bona fide purchaser ".Ights 5
Oil and gas lease options 3

Retroactl. - effect 1

I. Retroactive effect

Bona fide purchaser protection afforded by
1959 amendment to this section was intended
to have retroactive application to extent that it
was possible. Southwestern Petroleum Corp.
v. Udall, C.A.N.M.1966, 361 F.2d 650.

Amendment of this section by changing limi-
tation of holdings from leases to limitation of
number of acres was inapplicable lo lease ex-
isting before amendment. Carter Oil Co. v.
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Pacific-Wyoinlng Oil Co., 1928, 267 P. 85, 38
Wyo. 361.

2. Acreage limitations

Under this section prohibiting anyone from
holding more than 46,080 acres of oil or gas
leases, and under regulation that such limita-
tion includes applications for leases or offers
lo lease, npplicanl was chargeable with
9,551.57 acres he held under lease and the
669.81 acres for which he was the first quali-
fied applicant with result that his applications
for 35,614.1 acres did not increase his acreage
beyond limit of 46,880 acres. Brown v. Udall,
1964, 335 F.2d 706, 118 US.App.D.C. 284.

3. Oil and gas lease options

Provision of this section rendering unen-
forceable any option not filed with Secretary
of Interior and any option running for more
than three years without prior approval of
Secretary docs not warrant creating at large a
federal common law of federal mineral lease
contracts among private interests. Wallis v.
Pan Am. Petroleum Corp.. La.1966, 86 S.Ct.
1301, 384 U.S. 63, 16 LEd.2d 369, on remand
366 Im.2d 210.

4. Cancellation, forfeiture or disposition of
lease—Generally
See, also, Soles n/ Decisions under section
188 of this title.

This section, as amended, lays upon the Sec-
retary of the Interior or his subordinates the
plain duty to bring an action in the United
States district court where leased lands arc
situated, if he seeks to cancel leases on the
ground of fraud, ir the lands contain valuable
deposits of oil or gas. Pan Am. Petroleum
Corp. v. Pierson, D.C.Wy0.1960, 181 F-Supp.
557, reversed on other grounds 284 F.2d 649,
certiorari denied 81 S.Ct. 1661, 366 U.S. 936, 6
L.Ed.2d 848.

5. Bona fide purchaser rights

The Secretary of Interior has broad aulhori-
ty lo cancel oil and gas leases for violations of
this chapter and regulations thereunder, as
well as for administrative errors committed
before the lease was issued; however the Sec-
retary's authority is limited by the bona fide
purchaser amendment to this section. Wink-
le- v. Andrus, C.A.Wy0.1980, 614 F.2d 707, on
remand 494 F-Supp. 946.

After mineral lease had been issued, plaintiff
which had filed offer lo lease subsequent to
filing of offer which had been accepted was
entitled to seek administrative cancellation of
lease and issuance of lease to it, but such right
was not vested right or existing legal or eq-
uitable title, interest or ownership and did not
come within protection of U.S.C.A. Const.
Amend. 5 and right of assignee of lease as
bona fide purchaser was superior to right of
plaintiff, even though lease was defective.
Southwestern Petroleum Corp. v. Udall, C.A.N.
M.1966, 361 F.2d 650.

6. Bona fide purchaser—Generally

Interior Board of Land Appeals' conclusion
that Bureau or Land Management records did
not furnish assignees or first drawees in simul-
taneous drawings for noncompetitive oil and
gas leases on public land with notice that
broker for first drawees might have impermis-
sible interest in leases was supported by sub-
stantial evidence, and therefore assignees of
first drawees were bona fide purchasers and
assignee of second drawees could not contest
issuance of leases to first drawees, even if first
drawees were unqualified by broker's alleged
interest and issuance was thus improper.
Geoscarch, Inc. v. Watt, C.A.Wy0.1983, 771
F.2d 694, certiorari denied 104 S.Ct. 2347, LO
L Ed.2d 820.

The bona fide purchaser amendment to this
section was added to protect bona fide pur-
chasers of federal oil and gas leases who ac-
quited their holdings in good faith from the
possible consequences of violations of this
chapter by their predecessors in title, to foster
development of oil and gas resources on pub-
lic lands anu to protect innocent investors and
operators. Winkler v. Andrus, C.A.Wyo.l ."iO,
614 F.2d 707, on remand 494 F.Supp. 946.

For assignee of lease issued under section
226 of this title to qualify as “bona Fide pur-
chaser” under common-law standards, gener-
ally applicable under the bona fide purchaser
amendment lo this section he must have ac-
quired his interest in good faith, for valuable
consideration and without notice of violation
of departmental regulations. Southwestern
Petroleum Corp. v. Udall, C.A.N.M.1966, 361
F.2d 650.

Although actions of the Wyoming state of-
fice of the Bureau of Land Management in
issuing oil and gas lease to second drawee
prior lo termination of 90-day appeal period
and misdirected efforts of first drawee, whose
application was rejected, in filing his appeal in
the wrong slate and (hereafter omitting to file
a stay or notice of lis pendens in the proper
federal judicial district could not be condoned,
such actions did not change the fact that the
assignee of the lease, who look the assignment
from the second drawee without exercising
reasonable prudence, was not a “bona fide
purchaser” within the meaning of this section.
Wi inkler v. Andrus, D.C.Wy0.1980, 494 F5upp.
946.

7. Commencement of status

For purpose of determining whether assign-
ee of oil and gas lease was a bona fide pur-
chaser within the meaning of this section, it
was the date of the assignment which was
critical as to the bona fidcs of the assignee.
Winkler v. Andrus, C.A.Wy'- 1980, 614 F.2d
707, on remand 494 F5upp. 946.

8. Consideration for Interest
Defendant was a bona fide purchaser of
federal oil and gas lease, without actual or
implied knowledge of any facts which would
have put him on notice of an unrecorded as-
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k. mncnl by his vendor lo another, or which
would have created a further duty lo inquire
thereinto, where the price defendant paid was
low b> 1 not unreasonably so in view of the
short remaining lease term and the highly
speculative nature of the Investment, where
the Bureau of Land Management records were
not such as to create a du'y of further inquiry
into matters not of record at (he Bureau, and
where the vendor's statement that hi assign-
ment would be without warranty w s not un-
usual but, Ir. fact, was the expected course of
conduct. O'Kane v. Walker, C.A.N.M.I977,
561 F.2d 207.

9. Examination of records

In order for an assignee of a federal mineral
lease to be protected as a bona fide purchaser,
examination of Bureau of Land Management
records must be made; however, assignees arc

MINERAL LANDS AND MINING C.

not required lo go outside the records rclatl *
to the particular parcel of land assign
which records arc kept in the Bureau sta’
office. Winkler v. Andrus, C.A.Wy0.1980, 61
F.2d 707, on remand 494 F.Supp. 946.

Prospective assignee of mineral lease issu
under section 226 of this title In taking assi
ment of federal oil and gas lease could
sume regularity in issuance of lease where
land office serial register pages, tract book and
plat showed particular lands lo be available
for leasing and particular lease to be in good
standing and assignee was not bound to make
searching examination of land office records
pertaining to other lands in order lo ascertain
whether defect in lease application may have
existed. Southwestern Petroleum Corp. v.
Udall, C.A.N.M.1966, 361 F.2d 650.

8 184a. Authorization of States to include in agreements for
conservation of oil and gas resources lands acquired
from United States

Notwithstanding the provisions of any applicable grant, deed, palent,
exchange, or law of the United States, any State owning lands or interests
therein acquired by it from the United States may consent to the operation
or development of such lands or interests, or any part thereof, under
agreements approved by the Secretary of the Interior made jointly or
severally with lessees or permittees of ii.nds or mineral deposits of the
United Stales or others, for the purpose of more properly conserving the oil
and gas resources within such State. Such agreements may provide for the
cooperative or unit operation or development of part or all of any oil or gas
pool, field, or area; for the allocation of production and the sharing of
proceeds from the whole or any specified pait thereof regardless of the
particula- tract from which production is obtained or proceeds are derivea,
and, with the consent of the State, for the modification of the terms and
provisions of State leases for lands operated and developed thereunder,
including the term of years for which said leases were originally granted, to
conform said leases to the terms and provisions of such agreements:
Provided, That nothing in this section contained, nor the effectuation of it,
shall be construed as in any respect waiving, determining or affecting any
right, title, or interest, which otherwise may exist in the United States, and
that the making of any agreement, as provided in this section, shall not be
(_:onlstdrugd as an admission as to the title or ownership of the lands
included.

(Jan. 26, 1940, c. 14, 54 Stat. 17.)

Historical Note

Codification. Section was not enacted as  known as the Mineral Lands Leasing Act,
part of Act Feb. 25, 1920, c. 85, 41 Stat. 437, which comprises this chapter.

8 185. Rights-of-way for pipelines through Federal lands
(a) Grant of authority
Rights-of-way through any Federal lands may be granted by the Secretary
of the Interior or appropriate agency head for pipeline purposes for the
350
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transportation of oil, natural gas, synthetic liquid or gaseous fuels, or any
refined product produced therefrom to any applicant possessing the qi alifi-
cations provided in section 181 of this title in accordance with the /revi-

sions of this section.

(b) Definitions

(1) For the purposes of this section "Federal lands" means all lands
owned by the United States except lands in the National Park System, lands
held in trust for an Indian or Indian tribe, and lands on the Outer
Continental Shelf. A right-of-way through a Federal reservation shall not
be granted if the Secretary or agency head determines that it would be
inconsistent with the purposes of the reservation.

(2) 'Secretary" means the Secretary of the Interior.

(3) "Agency head” means the head of any Federal department or indepen-
dent Federal office or agency, other than the Secretary of the Interior,
which has jurisdiction over Federal lands.

(c) Inter-agency coordination

(1) Where the surface of all of the Federal lands involved in a proposed
right-of-way or permit is under the jurisdiction of one Federal agency, the
agency head, rather than the Secretary, is authorized to grant or renew the
right-of-way or permit for the purposes set forth in this section.

(2) Where the surface of the Federal lands involved is administered by
the Secretary or by two or more Federal agencies, the Secretary is autho-
rized, after consultation with the agencies involved, to grant or renew
rights-of-way or permits through the Federal lands involved. The Secretary
may enter into interagency agreements with all other Federal agencies
having jurisdiction over Federal lands for the purpose of avoiding duplica-
tion, assigning responsibility, expediting review of rights-of-way or permit
applications, issuingjoint regulations, and assuring a decision based upon a
comprehensive review of all factors involved in any right-of-way or permit
application. Each agency head shall administer and enforce the provisions
of this section, appropriate regulations, and the terms and conditions of
rights-of-way or permits insofar as they involve Federal lands under the

agency head’s jurisdiction.

(d) widlh limitations

The width of a right-of-way shall not exceed fifty feet plus the ground
occupied by the pipeline (that is, the pipe and its reh ed facilities) unless
the Secretary or agency head finds, and records the reasons for his finding,
that in his judgment a wider right-of-way is necessary for operation and
maintenance after construction, or to protect the environment or public
safety. Related facilities include but are not limited to valves, pump
stations, supporting structures, bridges, monitoring and communication
devices, surge and storage tanks, terminals, roads, airstrips and campsites,
and they need not necessarily be connected or contiguous to the pipe and
may be the subjects of separate rights-of-way.

(e) Temporary permits
A right-of-way may be supplemented by such temporary permits for the
use of Federal lands in the vicinity of the pipeline as the Secretary or
agency head finds are necessary in connection with construction, opera-
tion, maintenance, or termination of the pipeline, or to protect the natural
environment or public safety.
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sary to protect public health or safety or the environment, he may abate
such activities prior to an administrative proceeding.

(3)  Deliberate failure of the holder to use the right-of-way for the purpose ,

for which it was granted or renewed for any continuous two-year period
shall constitute a rebuttable presumption of abandonment of the right-of-
way: Provided, That where the failure to use the right-of-way is due to
circumstances not within the holder’ control the Secretary or agency head
is not required to commence proceedings to suspend or terminate the
right-of-way.

(p) Joint use of righls-of-way

In order to minimize adverse environmental impacts and the prolif-
eration of separate rights-of-way across Federal lands, the utilization of
rights-of-way in common shall be required to the extent practical, and each
right-of-way or permit shall reserve to the Secretary or agency head the
right to grant additional rights-of-way or permits for compatible uses on or
adjacent to rights-of-way or permit area granted pursuant to this section.

(q) Statutes

No rights-of-way for the purposes provided for in this section shall be
granted or renewed across Federal lands except under and subject to the
pro* :_ions, limitations, and conditions of this section. Any application for
a right-of-way filed under any other law prior to the effective date of this
provision may, at the applicant's option, be considered as an application
under this section. The Secretary or agency head may require the appli-
cant to submit any additional information he deems necessary to comply
with the requirements of this section.

(r) Common carriers

(1) Pipelines and related facilities authorized under this section shall be
constructed, operated, and maintained as common carriers.

(2)(A) The owners or operators of pipelines subject to this section shall
accept, convey, transport, or purchase without discrimination all oil or gas
delivered to the pipeline without regard < whether such oil or gas was
produced on Federal or non-Federal lands.

(B) In the case of oil or gas produced fro:: Federal lands or from the
resources on the Federal lands in the vicinity of the pipeline, the Secretary
may, after a full hearing with due notice thereof to the interected parties
and a proper finding of facts, determine the proportionate amounts to be
accepted, conveyed, transported or purchased.

(3)(A) The common carrier provisions of this section shall not apply to
any natural gas pipeline operated by any person subject to regulation under
the Natural Gas Act [15 U.S.CA. § 717 et seq.] or by any public utility
subject to regulation by a State or municipal regulatory agency having
jurisdiction to regula e the rates and charges for the sale of natural gas to
consumers within the State ¢ nunicipality.

(B) Where natural gas not subject to State regulatory or conservation
laws governing its purchase by pipelines is offered for sale, each such
pipeline shall purchase, without discrimination, any such natural gas pro-
duced in the vicinity of the pipeline.

(4) The Government shall in express terms reserve and shall provide in
every lease of oil lands under this chapter that the lessee, assignee, or
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beneficiary, if owner or operator of a controlling interest in any pipeline or
of any company operating the pipeline which may be operated accessible to
the oil derived from lands under such lease, shall at reasonable rates and
without discrimination accept and convey the oil of the Government or of
any citizen or company not the owner of any pipeline operating a lease or
purchasing gas or oil under the provisions of this chapter.

(5) Whenever the Secretary has reason to believe that any owner or
operator subject to this section is not operating any oil or gas pipeline in
complete accord with its obligations as a common carrier hereunder, he
may request the Attorney General to prosecute an appropriate proceeding
before the Secretary of Energy or Federal Energy Regulatory Commission
or any appropriate State agency or the United States district court for the
district in which the pipeline or any part thereof is located, to enforce such
obligation or to impose any penalty provided therefor, or the Secretary
may, by proceeding as provided in this section, suspend or terminate the
said grant of right-of-way for noncompliance with the provisions of this
section.

(6) The Secretary or agency head shall require, prior to granting or
renewing a right-of-way, that the applicant submit and disclose all plans,
contracts, agreements, or other information or material which he deems
necessary to determine whether a right-of-way shall be granted or renewed
and the terms and conditions which should be included in the right-of-way.
Such information may include, but is not limited to: (A) conditions for,
and agreements among owners or operators, regarding the addition of
pumping facilities, looping, or otherwise increasing the pipeline or termi-
nal’s throughput capacity in response to actual or anticipated increases in
demand; (B) conditions for adding or abandoning intake, offtake, or
storage points or facilities; and (C) minimum shipment or purchase
tenders.

(si Omitted
(If Existing rights-of-way

The Secretary or agency head may ratify and confirm any right-of-way or
permit for an oil or gas pipeline or related facility that was granted under
any provision of law before the effective date of this subsection, if it is
modified by mutual agreement to comply to the extent practical with the
provisions of this section. Any action taken by the Secretary or agency
head pursuant to this subsection shall not be considered a major Federal
action requiring a detailed statement pursuant to section 102(2)(C) [42
U.S.C.A. 8 4332(2)(C)] of the National Environmental Policy Act of 1970
(Public Law 90-190; 42 U.S.C. 4321).

(u) Limitations on export

Any domestically produced crude oil transported by pipeline over rights-
of-way granted pursuant to this section, except such crude oil which is
cither exchanged in similar quantity for convenience or increased efficien-
cy of transportation with persons or the government of an adjacent foreign
state, or which is temporarily exported for convenience or increased
efficiency of transportation across parts of an adjacent foreign state and
reenters the United State.;, shall be subject to all of the limitations and
licensing requirements of the Export Administration Act of 1979 (50 U.S.C.
App. 2401 and following) and, in addition, before any crude oil subject to
this section may be exported under the limitations and licensing require-
ments and penalty and enforcement provisions of the Export Administra-
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tion Act of 1979 the Prc-ident must make and publish an express finding
that such exports will not diminish the total quantity or quality of petrole-
um available to the United States, and are in the national interest and are
in accord with the provisions of the Export Administration Act of 1979:
Provided, That the President shall submit reports to the Congress contain-
ing findings made under this section, and after the date of receipt of such
report Congress shall have a period of sixty calendar days, thirty days of
which Congress must have been in session, to consider v/hether exports
under the terms of this section are in the national interest. If the Congress
within this time period passes a concurrent resolution of disapproval
stating disagreement with the President’s finding concerning the national
interest, further exports made pursuant to the aforementioned Presidential
findings shall cease.

(/) State standards

The Secretary or agency head shall take into consideration and to the
extent practical comply with State standard for right-of-way construction,
operation, and maintenance.

(w) Reports

(1) The Secretary and other appropriate agency heads shall report to the
House and Senate Committees on Interior and Insular Affairs annually on
the administration of this section and on the safety and environmental
requirements imposed pursuant thereto.

(2) The Secretary or agency head shall notify the House and Senate
Committees on Interior and Insular Affairs promptly upon receipt of an
application for a right-of-way for a pipeline twenty-four inches or more in
diameter, and no right-of-way for such a pipeline shall be granted until
sixty days (not counting days on which the House of Representatives or the
Senate has adjourned for more than three days) after a notice of intention
to grant the right-of-way, together with the Secretary’s or agency head's
detailed findings as to terms and conditions he proposes to impose, has
been submitted to such committees, unless each committee by resolution
waives the waiting period.

(3) Periodically, but at least once a year, the Secretary of the Department
of Transportation shall cause the examination of all pipelines and associat-
ed facilities on Federal lands and shall cause the prompt rtporting of any
potential leaks or safety problems.

(4) The Secretary of the Department of Transportation shall report annu-
ally to the President, the Congress, the Secretary of the Interior, and the
Secretary of Energy any potential dangers of or actual explosions, or
potential or actual spillage on Federal lands and shall include in such
repl?rt a statement of corrective action taken to prevent such explosion or
spillage.

(¥ Liability

(I)  The Secretary or agency head shall promulgate regulations and may

impose stipulations specifying the extent to which holders of rights-of-way

and permits under this chapter shall be liable to the United States for

damage or injury incurred by the United States in connection with the

right-of-way or permit. Where the right-of-way or permit involves lands

which are under the exclusive jurisdiction of the Federal Government, the

Secretary or agency head shall promulgate regulations specifying the extent
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to which holders shall be liable to third parties for injuries incurred in
connection with the right-of-way or permit.

(2) The Secretary or agency head may, by regulation or stipulation,
impose a standard of strict liability to govern activities taking place on a
right-of-way or permit area which the Secretary or agency head determines,
in his discretion, to present a foreseeable hazard or risk of danger to the
United States.

(3) Regulations and stipulations pursuant to this subsection shall not
impose strict liability for damage or injury resulting from (A) an act of war,
or (B) negligence of the United States.

(4) Any regulation or stipulation imposing liability without fault shall
include a maximum limitation on damages commensurate with the foresee-
able risks or hazards presented. Any liability for damage or injury in
excess of this amount shall be determined by ordinary rules of negligence.

(5) The regulations and stipulations shall also specify the extent to which
such holders shall indemnify or hold harmless the United States for
liability, damage, or claims arising in connection with the right-of-way or
permit.

(6) Any regulation or stipulation promulgated or imposed pursuant to
this section shall provide that all owners of any interest in, and all affiliates
or subsidiaries of any holder of, a right-of-way or permit shall be liable to
the United States in the event that a claim for damage or injury cannot be
collected from the holder.

(7) In any case where liability without fault is imposed pursuant to this
subsection and the damages involved were caused by the negligence of a
third party, the rules of subrogation shall apply in accordance with the law
of the jurisdiction where the damage occurred.

(y) Antitrust taws

The grant of a right-of-way or permit pursuant to this section shall grant
no immunity from the operation of the Federal antitrust laws.

(Feb. 25, 1920, C. 85. § 28, 41 Stat. 449; Aug. 21, 1935, c. 599, § 1, 49 Stat. 678; Aug.
12, 1953, c. 408, 67 Stat. 557; Nov. 16, 1973, Pub.L 93-153, Title I, § 101, 87 Stat.
576; Aug. 4, 1977, Pub.L 95-91, Title I11, 88 301(b), 306, Title IV, § 402(a), (b). Title
VII, §§ 703, 707, 91 Stat. 578, 581, 583, 584, 606, 607; July 12, 1985, Pub.L 99-64,
Title I, § 123(b), 99 Stat. 156.)

Unconstitutionally of Legislative Veto Provisions

The provisions of section 1254(c)(2) of Title 8, Aliens and Nation-
ality, which authorize a House of Congress, by resolution, to invali-
date an action of the Executive Branch, were declared unconstitu-
tional in Immigration and Naturalization Service v. Chadha, 1983,
103 S.Ct. 2764. See similar provisions in subsec. (u) of this section.

Historical Note

Reference! In Text. The National Environ- see Sh( rt Title note set out under section 4321
mental Policy Act of 1969, referred to in sub- of Title 42 and Tables volume,
sec (h)(1), is Pub. L 91-190, Jan. 1, 1970, 83 jhe jau Of enactment of this subsection,
S’ t. 852. as amended, which is classified gen-  rcfcrred to in subsec. (k), the effective date of
e.ally to chapter 55 (section 4321 et seq.) of this provision, referred to in subsec. tq), ar.d
Title 42, The Public Health and Welfare. For the effective date of this subsection, referred
complete classification of this Act to the Code, to in subsec. (t), probably mean the date of

357



30 # 5

approval of Pub. L 93-153. which was Nov.
16. 1973

The Nalural Gas Acl. referred lo in subscc.
(r)(3)fA), is Acl June 21, 1938. c. 556, 52 Slat.
821, as amended, which is classified generally
to chapter 15B (section 717 et seq.) of Title IS,
Commerce and Trade. For complete classifi-
cation of this Act to the Code, sec section 717w
of Title 15 and Tables volume.

The Export Administration Act of 1979. re-
ferred to in subsec. (u), is Pub.L. 96-72, Sept.
29. 1979, 93 Stat. 503, as amended, which is
classified principally to section 2401 et seq. of
the Appendix to Title 50. War and National
Defense. For complete classification of this
Act to the Code, see Short Title note set out
under section 2401 of the Appendix to Title 50
and Tables volume.

The Federal antitrust laws, referred to in
subsee. (y), are classified generally to chapter
1 (section 1 cl seq.) of Title 15, Commerce and
Trade.

Codification. Subscc. (s) of this section
provided that the Secretary, in consultation
with Federal and State agencies, review the
need for a national system of transportation
and utility corridors across Federal lands and
report to Congress and to the President by July
1. 1975.

1985 Amendment. Subscc. (u). Pub. L.
99-64, § 123(b)(1), substituted “Export Admin-
istration Act of 1979 (50 U.S.C.App. 2401 and
following)" for "Export Administration Act of
1969 (Act of December 30, 1969; 83 Slat. 841)".

Pub. L 99-64, § 123(b)(2). substituted "Ex-
port Administration Acl of 1979” for "Export
Administration Act of 1969“ following "en-
forcement provisions of the" and again follow-
ing "accord with the provisions of me".

1973 Amendment. Pub.L. 93-152 complete-
ly rewrote the section substituting 25 subsccs.
lettered (a) through (y) covering all aspects of
the granting of rights-of-way for pipelines
through Federal lands for the former single
unlettered paragraph under which rights-of-
way of 25 feet on each side of the pipeline
could be grunted and under which the pipeline
was to be operated as a common carrier.

1953 Amendment. Act Aug. 12. 1953, per-
mitted companies subject to Federal regula-
tion, or public utilities subject to Slate regula-
tions, lo pass through the public domain with-
out incurring the obligation to become a com-
mon carrier.

1935 Amendment. Act Aug. 21, 1935, sub-
stituted "may be granted by the Secretary of
the Interior" for "arc granicd" and inserted
"and conditions” following “regulations" in
two instances, and “and shall accept, convey,
transport, or purchase without discrimination,
oil or natural gas produced from Government
lands in the vicinity of the pipe line in such
proportionate amounts as the Secretary of the
Interior may, after a full hearing with notice
thereof to the interested parties and a proper
finding of facts, determine to be reasonable:”

MINERAL LANDS AND MINING Ch.-3Al

following "and maintained as common cirri:

Change of Name. The Committee on Inter!./
or and Insular Affairs of the Senate was abol-'
ished and replaced by the Committee on Ener-i
gy and Natural Resources of the Senate, effee-i
live Feb. 11, 1977. See Rule XXV of tKe|
Standing Rules of the Senate, as amended byl
Senate Resolution 4 (popularly cited as the™
"Committee System Reorganization Amend-
menls of 1977"), approved Feb. 4, 1977.

Transfer of Functions. Enforcement func-
tions of Secretary or other official in Depart-
ment of Interior related to compliance with
grants of rights-of-way and temporary use per-
mits for rcdcral land and such functions of m
Secretary or other official in Department of
Agriculture, insofar as they involve lands and
programs under jurisdiction of Department of
Agriculture, related to compliance with associ-
ated land use permits authorized for and in
conjunction with grants of rights-of-way
across Federal lands issued under this section
with respect to preconstruction, construction,
and initial operation of transportation system
for Canadian and Alaskan natural gas were
transferred to the Federal Inspector, Office of
Federal Inspector for the Alaska Natural Gas
m'ransportation System, until the first anniver-
sary of date of initial operation of the Alaska
Natural Gas Transportation System, sec Reorg.
Plan No. | of 1979, 8§ 102(e), (0, 203(a), 44
F.R. 33663, 33666,93 Stat. 1373. 1376, effective
July 1, 1979, set out in Appendix 1 to Title 5,
Government Organization and Employe's.

“Secretary of Energy or Federal Energy Reg-
ulatory Commission” was substituted for “In-
terstate Commerce Commission or Federal
Power Commission" in subsec. (r)(5) pursuant
to sections 301(b), 306, 402(a), (b), 703, and
707 of Pub.L. 95-91, which arc classified lo
sections 7151(b), 7155, 7172(a), (b), 7293, and
7297 of Title 42, The Public Health and Wel-
fare, and which transferred the functions vest-
ed in the Interstate Commerce Commission,
and the Chairman and members thereof, relat-
ing to the transportation of oil by pipeline to
the Secretary of Energy (except for certain
functions which were transferred to the Feder-
al Energy Regulatory Commission within the
Department of Energy), and term nated the
Federal Power Commission and transferred Its
functions to the Secretary of Energy (except
for certain functions which were transferred
to the Federal Energy Regulatory Commis-
sion).

“Secretary of Energy" was substituted for
"Interstate Commerce Commission" in subscc.
(w)(4) pursuant to sections 306 and 707 of
Pub.L. 95-91, which are classified to sections
7155 and 7297 of Title 42, and which transfer-
red the functions vested in the Interstate Com-
merce Commission, and the Chairman and
members thereof, relating to the transporta-
tion of oil by pipeline lo the Secretary of
Energy (except for certain functions).

Outer Continental Shelf; Pipeline Rights-
of-Way. Pipeline rights-of-way in connection

358

Ch. 3A° LEASES AND PROSPECTING PERMITS 3fI~185

with oil, gas. and other leases on submerged U.S.Codc Cong, and Adm.News, p. 2357. See.

lands of outer Continental Shelf, sec section also, Pub.L 93-153, 1973 ILS.Code Cong, and

1334 of Title 43, Public Lands. Adm.News, p. 2417; Pub.L 99-64, 1985 US.
Legislative History. For legislative history Code Cong, and Adm.News, p. 108.

and purpose of Act Aug. 12, 1953, see 1953

Cross References

Allocation and export to other countries in accordance with section 6271 of Title 42, not
precluded by this section, see section 6271 of Title 42. The Public Health and Welfare.

Applicability of this section to rights-of-way, permits, leases, etc., issued pursuant to construction
of trans-Alaska oil pipeline system, see section 1652 of Title 43, Public Lands.

Construction of section as not effecting any lands within bonders of naval petroleum reserves and
naval oil-shalc reserves or agreements concerning operations thereunder, sec section 236a
of this title.

Conveyance of Federal lands covered by right-of-way granted under this section, see section 1768
of Title 43, Public Lands.

Dcepwatcr ports provisions construed as not amending or otherwise limiting application of
provisions of this section, sec section 1522 of Title 33, Navigation and Navigable Waters.

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, see section 7421 of Title 10.

Laws applicable, see sections 275 and 285 of this title.

Pipeline rights-of-way, see section 3167 of Title 16, Conservation.

Restrictions on exportation of domestically produced crude oil from the United States, see
section 2406 of Title 50, Appendix, War and National Defense.

Rights-of-way over Federal land with respect to approved crude oil transportation system or the
Long Beach-Midland project to be governed by this section, see section 2009 of Title 43,

Public Lands.

Federal Practice and Procedure
Scope of rule 301, Federal Rules of Evidence, Title 28, see Wright it Graham: Evidence § 5123.

West’s Federal Forms

Bonds and undertakings, sec 8§ 1521 to 1524.

West’s Federal Practice Manual

Claims Court—

Jurisdiction, see § 1840.

Limitations and laches, see § 1894.
Minerals on federal lands, sec § 5301 et seq.
Rights-of-way for pipe lines, see § 5449.

Code of Federal Regulations

Reimbursement of costs, see 10 CFR 1530.1 et seq.
Rights-of-way under Mineral Leasing Act, see 43 CFR 2880.0-3 et seq.
Short supply controls and monitoring, see 15 CFR 377.1 cl seq.

Library References

CJ.S. Commerce § 142(9).

Commerce «=85.4.
CJ.S. Mines rnd Minerals S§ 128 lo 130.

Mines and Minerals «=6.

Notes of Decisions

11 Pipeline facilities and purposes within sec-
Hon
Generally 3
Pumping stations 4
Reimbursement of Government costs 10
Retroactive effect 2
Submission of construction, etc., plans 7
Technical and financial capability of tppll-
cants 8

359

Common carrier obligations
Compliance with State standards 12
Construction with other laws 1
Federal lands within section 5
Financial capability of applicants
Hearings 9
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Time of grant 13
Width limitations 6

1. Construction with other laws

Requirement of this section that rights-of-
way for pipe lines be subject to express condi-
tion thiil lines be constructed, operated, and
maintained as common carriers, ias not im-
pliedly repealed by enactment of ' Natural Gas
Act, section 717 cl scq. of Title I . Chapman
v. Cl Paso Natural Gas Co.. 1953 20-1 F.2d 46,
92 US.App.D.C. 154.

2. Retroactive effect

This section which slates that an applicant
for a right-of-way ot permit shall reimburse
the United States for administrative and other
costs incurred in processing the application
and that the holder of a right* .f-way or permit
shall reimburse the United Slates for monitor-
ing costs, though it made pipeline service com-
pany and oil companies liable for additional
costs incurred by the United States in connec-
tion with the construction and operation of
the trans-Alaska pipeline after the effective
date of this section, did not contain even a
suggestion that pipeline service company and
oil companies were liable to reimburse the
United States for costs incurred by it prior to
the enactment of this section. Alyeska Pipe-
line Service Co. v. U.S., 1980, 624 F.2d 1005,
224 Ct.Cl. 240.

Where this section contained certain com-
mon carrier provisions affecting pipe lines
granted rights of way through public lands,
and an amendment lo this section provided
such common carrier provisions would not
apply to the operation of the pipe lines where
they were subject to slate or municipal regula-
tion, such amendment applied to present and
future operation of rme lines and present and
future regulation ol ich lines, drawing upon
antecedent grants only as a condition for its
present effect. Mondakota Gas Co. v. Federal
Power Commission, 1956, 232 F.2d 358, 98
US5.App.D.C. 101, certiorari denied 77 S.Ct. 4S,
352 U.S. 846, | L.Ed.2d 51.

3. Pipeline facilities and purposes within

section—Generally

This chapter by the very terms of its pream-
ble could not serve as basis for promulgation
of fee regulations by the bureau of land
management to reimburse government for
costs ir. processing and monitoring applica-
tions of utilities for rights-of-way for electric
transmission lines and related equipment
across public lands. Public Service Co. of
Colorado v. Andrus, D.C.Col0.1977, 433
F.Supp. 144.

4, - Pumping stations

Pumping stations arc part of the “"pipeline"
within provision of this section relating to
rights-of-way over public lands for the trans-
portation of oil or natural gas and the statu-
tory “right-of-way” provides not only for 25
feet on each side of the pipe, but also for 25
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feel on each side of facilities which constitute,
part of “pipeline.” Wilderness Soc. v. Morton
1973, 479 F.2d 812, 156 U.S.App.D.C. 121, cer-
tiorari denied 93 S.Ct. 1550, 411 U.S. 917, 36
1..Fd.2d 309. o

W herever it is made lo appear to the satis-
fy tion of the Secretary of the Interior that the
establishment of a pumping station in a public:
domain in connection with a pipe line for the’
transportation of oil and gas is reasonably
necessary for the operation of the pipe line, he
has authority to authorize the grantee to con-
struct such a pumping station and provide the
site reasonably nee ssary for that purpose.
1931, 36 Op.Atly.Gen. 480.

5. Federal Innds within section

Indians” noncxclusionary easement which
allows them access to their usual and accus-
tomed fishing sites docs not constitute “lands
held in trust for an Indian or an Indian tribe" ;
as such phrase is used in provision of subscc.
(b)(1) of this section prohibiting granting of
right-of-way over Indian lands. No Oilportl v.
Carter, D.C.Wash. 1981, 520 F.Supp. 334.

-

6. Width limitations

Special land use permit for use of
46-foot-widc strip adjacent to and parallel with
right-of-way for proposed trans-Alaska oil
pipeline was "right-of-way" "for the transputia-

tion of oil" within meaning of provision of this 4

section which places limitation on width of
rights-of-way across public lands. Wilderness
Soc. v. Morton, 1973, 479 F.2d 842, 156 US.
App.D.C. 121, certiorari denied 93 S.Ct. 1550,
441 US. 917, 36 L.Ed.2d 309.

Where right-of-way granted over federal ‘i

lands was within 50-foot width limitation,
there was no violation of limitation even

though exact site of right-of-way was not deter- v

mined within two-mile corridor. No Oiiport!
v. Carter, D.C.Wash.1981, 520 FSupp. 334.

7. Submission of construction, r c., plans ¢

Plans submitted in connection with applica- .
tion for right-of-way over federal lands for ]
construction of northern tier oil pipeline were
sufficient to comply with requirement that ap-
plicanl for right-of-way submit plan of con- y
struclion, operation, and rehabilitation. No
Oilporl! v. Carter, D.C.Wash.1981, 520 FSupp.
334.

—h!

8. Technical and financial capability of ap- >

plicants
In considering application for construction

<

cf northern tier oil pipeline which would in- :'t

—

v.iive grant of right-of-way through federal
lauds, Secretary of Interior was not required
to nrukc finding as to applicant's technical and f
financial capability to construct, operate,
maintain and terminate project but was re-*
quired to be satisfied as to applicant’s capabili- v
ty lo do so. No Oilportl v. Carter, D.C.Wash. /
1981, 520 FSupp. 334.

k
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9. Hearings

Secretary of Interior has substantial discre-
tion as lo hearings lo be conducted in connec-
tion with application for right-of-way through
federal lands. No Oiiport! v. Carter, D.C.
Wash.1981, 520 FSupp. 334.

10. Reimbursement of Government costs

Secretary of Interior did not exceed his au-
thority under Independent Offices Appropria-
tion Act (31 US.C.A. § 97011 and Mineral
Leasing Act (30 US.C.A. § Ib.,/)| in promul-
gating regulations for determining fees to
charge applicants for Bureau of Land Manage-
ment's costs in processing certain right-of-way
applications, despite applicant's contention
that Secretary exceeded his authority in issu-
ing the regulations because he failed to consid-
er and articulate "fair and equitable" factors,
including "value lo the recipient,” and to state
which costs were to be reimbursed and basis
upon which they were to be calculated; al-
though the regulations did not parrot the
words “fair and equitable” or "value to the
recipient,” this deficiency was mitigated in at
least four ways, including fact that costs relat-
ed only to processing of the application. So-
hio Transp. Co. v. U.S., C.A.Fed.1985, 766 F.2a
499.

The Secretary did not have authority under
this chapter or applicable regulations to assess
against a pipeline service company and the oil
companies that formed the service company
any part of a 112,253,730 fee paid to the De-
partment of the Interior to reimburse the
government for its expenses incurred in pro-
cessing permit to build and operate trans-Alas-
ka oil pipeline. Alyeska Pipeline Service Co.
v. U.S., 1980, 624 F.2d 1005, 224 Ct.Cl. 240.

11. Common carrier obligations

Where pipe line company was granted a
right of way through public lands under this
section which contained certain common
carrier provisions affecting it, and an amend-
ment of this section provided that such com-
mon carrier provisions would not apply in
certain cases, Federal Power Commission had

§ 186.

§ 186

authority under this amendment to release
pipe line company from continuing common
carrier service. Mondakota Gas Co. v. Federal
Power Commission, 1956, 232 F.2d 358, 98
U.S.App.D.C. 101, certiorari denied 77 S.Ct 45,
352 U.S. 846, | LEd.2d 51.

This section authorizing Secretary of Interi-
or to grant rights-of-way for natural gas pipe
lines, on condition that lines be constructed,
operated, and maintained as "common carri-
ers", in absence of more specific language em-
braces the common law meaning of the term
“common carriers”. Chapman v. El Paso Nat-
ural Gas Co.. 1953, 204 F.2d 46, 92 U5.App.
D.C. 154.

Pipelines arc operated as common carriers
and, as such, they are subject to the Interstate
Commerce Act, section 1 el scq. of Title 49.
Thomas v. Amerada Hess Corp., D.C.Pa.1975,
393 F.Supp. 58.

Defendant oil company which operated
pipeline company violated this section by fail-
ing to operate system as common carrier in
that it did not hold out lines as being available
to transport for others and, when requested,
refused lo provide trai-porlalion for others.
Denver Petroleum Corp. v. Shell Oil Co., D.C.
Colo.1969, 306 F-Supp. 289.

12. Compliance with State standards

Record in action to block construction of
northern tier oil pipeline which involved right-
of-way through federal lands established that
there was compliance with requirement that
state standards for right-of-way construction
be considered. No Oilportl v. Carter, D.C.
Wash.1981, 520 F.Supp. 334.

13. Time of grant

Where notice to proceed with construction
would not be issued until exact location of
right-of-way over federal lands was estab-
lished, grant of righ' jf-way tx i«,. exact loca-
tion within two-mile corridor was established
did not violate provisions of this chapter. No
Oilportl v. Carter, D.C.Wash.1981, 520 F.Supp.
334.

Reservation of easements or rights-of-way for working

purposes; reservation of right to dispose of surface of
lands; determination before offering of lease; ease-

ment periods

Any permit, lease, occupation, or use permitted under this chapter shall
reserve to the Secretary of the Interior the right to permit upon such terms
as he may determine to be just, forjoint or several use, such easements or
rights of way, including easements in tunnels upon, through, or in the lands
leased, occupied, or used as may be necessary or appropriate to the
working of the same, or of other lands containing the deposits described in
this chapter, and the treatment and shipment of the products thereof by or
under authority of the Government, its lessees, or permittees, and for other
public purposes. The Secretary of the Interior, in his discretion, in making
any lease under this chapter, may reserve to the United States the right to
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lease, sell, or otherwise dispose of the surface of the lands embraced within ?
such lease under existing law or laws hereafter enacted, insofar as said’
surface is not necessary for use of the lessee in extracting and removing the S

deposits therein. If such reservation is made it shall be so determine”
before the offering of such lease. The said Secretary, during the life of the

lease, is authorized to issue such permits for casements herein provided to
be reserved.

« (Feb. 25, 1920, c. 85. § 29, 41 Stat. 449.) ’j

Cross Rcft.cnccs

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
sertion, sec section 7421 of Title 10.

Laws applicable, see sections 275 and 285 of this title.

Code of Federal Regulations

Rights-of-way under Mineral Leasing Act, sec 43 CFR 2880.0-3 ct seq.

8 187. Assignment or subletting of leases; relinquishment of
rights under leases; conditions In leases for protection
of diverse interests In operation of mines, wells, etc.;

State laws not impaired m VK

No lease issued under the authority of this chapter shall be assigned or

sublet, except with the consent of the Secretary of the Interior. The lessee W®

may, in the discretion of the Secretary of the Interior, be permitted at any :

lime to make written relinquishment of all rights under such a lease, and i,
upon acceptance thereof be thereby relieved of all future obligations under %>
said lease, and may with like consent surrender any legal subdivision of the $j

area included within the lease. Each lease shall contain provisions for the
purpose of insuring the exercise of reasonable diligence, skill, and care in
the operation of said property; a provision that such rules for the safety
and welfare of the miners and for the prevention of undue waste as may be
prescribed by said Secretary shall be observed, including a restriction of
the workday to not exceeding eight hours in any one day for underground
workers except in cases of emergency; provisions prohibiting the employ-
ment of any child under the age of sixteen in any mine below the surface;
provisions securing the workmen complete freedom of purchase; provision
requiring the payment of wages at least twice a month in lawful money of
the United States, and providing proper rules and regulations to insure the
fair and just weighing or measurement of the coal mined by each miner,
and such other provisions as he may deem necessary to insure the sale of
the production of such leased lands to the United States and to the public at
reasonable prices, for the protection of the interests of the United States,’
for the prevention of monopoly, and for the safeguarding of the public)
welfare. None of such provisions shall be in conflict with the laws of the ,

State in which the leased property is situated. i

(Feb. 25, 1920, c. 85, § 30. 41 Stat. 449; Oct. 30, 1978, Pub.L. 95-554, § 5, 92 Stat"'

2074.) o
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Historical Note

1978 Amendment. Pub.L 95-554 substitut-
ed "provisions prohibiting the employment of
any child under the age of sixteen in any mine
below the surface" for "provisions prohibiting
the employment of any boy under the age of
sixteen or the employment of any girl or wom-

an, without regard to age, In any mine below
the surface”.

Legislative History. For legislative history
and purpose of Pub.L 95-554, see 1978 U.S.
Code Cong, and Adm.News, p. 4736.

Cross References

Assignment or sublease of oil or gas lease notwithstanding this section, see section 187a of this

title.
Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10,

Armed Forces.

Jurisdiction and control over naval petroleum reserves covered b' leases granted under this

section, see section 7421 of Title 10.

Laws applicable, sec sections 275 and 285 of this title.
Relinquishment in writing of all rights under oil and gas lease notwithstanding this section, see

section 187b of this title.

Surrender of ler s, sec section 188a of this title.

West's Federal Practice Manual

Assignment generally, s*-- § 5400.
General provisions in leases, sec § 5401.5.
Oil and gas assignment, see § 5412.
Termination, sec § 5401.

Wage and hour statutes, sec § 1209.

Notes of Decisions

Assignments or subleases 1
Miscellaneous transfers 2
State laws relating to lease provisions

t. Assignments or subleases

Where owner of royalty interest in leasehold
assigned a portion thereof to -ssignco and
filed affidavit in office of Bureau of Land
Management at Cheyenne, Wyoming, about a
mom prior to date of assignment from as-
signee to subassigncc, even if filing of affidavit
constituted constructive notice to subassigncc
of rights of assignor in and to overriding roy-
ally estate, since court found as between as-
signor and subassignee that assignee had not
committed fraud in procuring of assignment
of overriding royalty interest to him, and since
court also found that assignment from assign-
ee to subassigncc was predicated on valuable
consideration, filing of affidavit did not consti-
tute constructive notice of any facts which
rendered title of subassignee voidable upon
any ground of fraud or lack of consideration.
Wight v. Chandler, C.A.Wyo0.1959, 264 F.2d
249.

The matter primarily intended to be covered
by the prohibition against an assignment or
subletting a lease issued under the authority of
this chapter was a voluntary change by the
lessee of his relations to the lease through
assignment or subleasing. Hodgson v. Federal
Oil & Development Co., C.C.A.Wy0.1925, 5

F.2d 442, affirmed 47S.Ct. 502, 274 US. 15, 71
LEd. 901, 54 A.LR. 869.

This section and administrative regulations
rclat'iig to assignment of oil and gas leases
from the United States or any interest therein
arc for the benefit and protection of the
government, and their prohibition is available
only to the government, and not to an individ-
ual. Recovery Oil Co. v. Van Acker, 1947, 180
P.2d 436, 79 Cal.App.2d 639.

2. Miscellaneous transfers

Transfer by operation of law as by fore-
closure of lien, does no: avoid lease. Hock-
man v. Sunhew Petrolecm Corporation, 1932,
11 P.2d 778, 92 Mont. 174.

3. State laws relating wo lease provisions

In proviso of this section that none of "such
provisions” shall be in conflict with laws of
slates in which leased property is situated,
term “such provisions” means only provisions
of preceding sentence, relating to employment
practices, prevention of undue waste and mo-
nopoly, and diligence requirements, and not
including land use planning controls, and,
also, proviso assures only that Secretary of
Interior shall observe state standards in draft-
ing terms of lease, and proviso is not recogni-
tion of concurrent slate jurisdiction. Ventura
County v. Gulf Oil Corp.,, CA.Cal.1979, 601
F.2d 1080, affirmed 100 S.Ct. 1593, 445 U.S.
947, 63 LEd.2d 782.

noU.S.CA 8§ 1to800— 13 363
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8 187a. Oil or gas leases; partial assignments

Notwithstanding anything to the contrary in section 187 of this title,
oil or gas lease issued under the authority of this chapter may be assigned \
or subleased, as lo all or part of the acreage included therein, subject tofj
final approval by the Secretary and as to either a divided or undivided.,
interest therein, to any person or persons qualified to own a lease under

this chapter, and any assignment or sublease shall take effect as of the first!
day of the lease month following the date of filing in the proper land office 1

of three original executed counterparts thereof, together with any required
bond and pro. f of the qualification under this chapter of the assignee or
sublessee to ta«tc or hold such lease or interest therein. Jntil such approv-
al, however, the assignor or sublessor and his surety shall continue to be
responsible for the performance of any and all obligations as if no assign-
ment or sublease had been executed. The Secretary shall disapprove the
assignment or sublease only for lack of qualification of the assignee or
sublessee or for lack of sufficient bond: Provided, however, That the
Secretary may, in his discretion, disapprove an assignment of a separate
zone or deposit under any lease, or of a part of a legal subdivision. Upon
approval of any assignment or sublease, the assignee or sublessee shall be
bound by the terms of the lease to the same extent as if such assignee or
sublessee were the original lessee, any conditions in the assignment or
sublease to the contrary notwithstanding. Any partial assignment of any
lease shall segregate the assigned and retained pjrtions thereof, and as
above provided, release and discharge the assignor from all obligations
thereafter accruing with respect to the assigned lands; and such segregated
leases shall continue in full force and effect for the primary term of the
original lease, but for not less than two years after the date of discovery of
ail or gas in paying quantities upon any other segregated portion of the
lands originally subject to such lease. Assignments under this section may
also be made of parts of leases which are in their extended term because of
any provision of this chapter. Upon the segregation by an assignment of a
lease issued after September 2, 1960 and held beyond its primary term by
production, actual or suspended, or the payment of compensatory royalty,
the segregated lease of an undeveloped, assigned, or retained part shall
continue for two years, and so long thereafter as oil or gas is produced iv.
paying quantities.

(Feb. 25, 1920, c. 85, § 30a, as added Aug. 8, 1946, c. 916, § 7, 60 Stat. 955, and
amended July 29, 1954, c. 644, § 1(6), 68 Stat. 585; Sept. 2, 1960, Pub.L. 86-705, § 6,
74 Stat. 790.)

Historical Note

1960 Amendment. Pub.L. 86-705 changed
the lasi sentence of this section to restrict
automatic extensions after Sept. 2, 1960.

Leases Issued Prior to Sept. 2, 1960. Sec-
tion 6 of Pub.L. 86-705 provided in part that:
"The provisions of this section 6 [amending
this section] shall not be applicable to any
lease issued prior to the effective date of this
Act [Sept. 2, 1960]."

Legislative History. For legislative history
and purpose of Act July 29, 1954, see 1954
U-S.Code Cong, and Adm.News, p. 2695. See,
also. Pub.L 86-705, 1960 U-S.Code Cong, and
Adm.News, p. 3313.

1954 Amendment. Act July 29, 1954, autho-
rized partial assignment of a lease in its ex-
tended term regardless of reason for exten-
sion.

Savings Provisions. Savings provisions, see
note set out under section 1CI of this title.

Cross References

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,
Armed Forces. )
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Jurisdiction and control over naval petroleum reserves covered by lenses granted under this

section, see section 7421 ol Title 10.

West’s Federal Forms

Bonds and undertakings, see §§ 1521 to 1524.

West’s Federal Practice Manual

Assignment, see § 5412.
Extension, see § 5411.

Library References

Mines and Minerals «=5.1(6).
C.J.S. Mines and Minerals § 130.

Notes of Decisions

Approval by Secretary 2
Effectiveness of assignment 5
Enforceability of assignments 6
Extension of lease term 4

Law governing 1

Responsibility for lease obligations 3

1, Law governing

Inasmuch as Louisiana law permits transfer
of mineral lease by written instrument, provi-
sion in this section that oil and gas leases shall
be assignable did not justify use of federal
rather than state law in determining rights of
private parties with respect to joint venture
agreement and  lion agreement pertaining lo
oil rich islands leased to private party by Unit-
ed Slates and located in mouth of Mississip )i
River. Wallis v. Pan Am. Petroleum Co.p,,
U.1966, 86 S.Ct. 1701, 384 U.S. 63, 16 LEd.Jd
369, on remand 366 F.2d 210.

Leases which could be created only by vir-
tue of amendments to this section providing
for segregating assignments were governed by
such amendments including provision making
relinquishments effective as of date of filing.
Wright v. Paine, t?61, 289 F.2d 766, 110 U.S.
App.D.C. 100.

2. Approval by Secretary

Inasmuch as Secretary of Interior, who must
approve all assignments before lease obli-
gations or record titles are shifted finally, is
entirely free to disapprove assignees however
valid their assignments might otherwise be,
provisions of this chapter of curtailing alien
ownership and limiting any lessee or option
holder to maximum number of acres did not
warrant creating at large a federal common
law of federal mineral lease contracts among
private interests. Wallis v. Pan Am. Petroleum
Corp., U.1966, 86 S.Ct. 1301, 384 U.S. 63, 16
LEd.2d 369, on remand 366 F.2d 210.

Congress in this chapter has not undertaken
to assume exclusive control of federal mineral
lands under this chapter but it has imposed
two significant controls which must be satis-
fied before the slate police power in area of
conservation may ultimately attach; the first
is that a federal mineral lessee may not assign

his lease without the consent of federal
government, and the second is that a pooling
or communi.ization agreement involving fed-
eral and nom'cderal lands must be approved
by the federal government. Texas Oil & Gas
Corp. v. Phillips Petroleum Co., D.C.Okl.1967,
277 F.Supp. 366, affirmed 406 F.2d 1303, cer-
tiorari denied 90 S.Ct. 80. 396 U.S. 829, 24
LEd.2d 80.

In action to recover rentals paid by plaintiff
to the Bureau of Und Management on oil and
gas leases assigned by plaintiff to defendant on
the ground that defendant's neglect to file the
assignments fnr approval obligated plaintiff as
record owner of the leases to pay the rentals,
defendant's failure to file the assignments for
approval in keeping with the regulations did
not effect a reassignment of the leases to the
plaintiff without the Jailer's consent and
against its wishes. Pan Am. Petroleum Corp.
v. Gibbons, D.C.Utah 1958, 168 F.Supp. 867,
affirmed 262 F.2d 852.

Where this section provided in part that
assignment of interest in government lease
must be approved by Secretary of Interior
before assignment is valid, and assignment to
interpleaded defendant by plaintiff who
sought to recover moneys withheld on sale to
defendant of oil runs had njl been approved,
and evidence was not such that court could
say that assignment would be approved, plain-
tiff was entitled to all moneys from sale of oil
runs on the lease. Oasis Oil Co. v. Bell Oil &
Gas Co., D.C.Ok!.1952, 106 F.Supp. 954.

3. Responsibility for lease obligations

Fact that assignments of certain federal oil
and gas leases were unapproved by Bureau of
Land Management was immaterial in deter-
mining whether assignee was liable for rental
due under such leases, since assignee could
not avoid rental obligations of the leases by
simply not offering them to the Bureau for
approval. Gibbons v. Pan American Fetrole-
um Corp., C.A.Utah 1958, 262 F.2d 852.

The lessee of an oil and gas lease will be
released by the acl of the lessor in substituting
the assignee in the place of the lessor, but even
though there is no such substitution, an assign-
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ce becomes primarily responsible for flic pay-
ment of rent as between the assignor and
assignee. Pan Am. Petroleum Corp. v. Gib-
bons, D.C.Utah 1958. 168 F.Supp. 867, af-
firmed 262 F.2d 852.

4, Extension of lease term

Secretary of the Interio- had authority to
make decision relating to the extension of
lease by assignments made under 30 US.C.A.
§ 187a to operate prospectively only, which
decision placed a different construction on 30
U.S.C.A. § 187a from that previously reached
by the Associate Solicitor of the Department of
the Interior. Safarik v. Udall, 1962, 304 F.2d
944, 113 U-S.App.D.C. 68, certiorari denied 83
5.Ct. 206, 371 US. 901, 9 LEd.2d 164.

5. Effectiveness of assignment

Partial assignment of lease of government-
owned nil lands, though filed in Land Office
on September 24 prior to expiration date of
lease on October 31, was ineffective, where
rental for first year of extended lease was not
paid, and therefore first applicant, who ap-

MINERAL LANDS AND MINING Ch. 3A(

plied on Noveml'er 2 for lease, was first quail! *

fied applicant and was entitled to lease, and
not second applicant, who filed applicant on
November 20, though Land Office did not un!
til November 19 vacate its November 10 ap-I

proval of assignment and declare assignment,

void. McCarty v. Udall, 1962, 216 FSuppi
314, arfinned 317 F-2d 595, 115 U-SApp.D.C
18%4.

A

6. Enforceability of assignments

Where plaintiffs assigned original prospect-
ing permit for oil and gas on public lands to
assignee on certain conditions, right of the
parties arose out of and in agreement between
private parties, and unless contrary to de-
clared public policy, they were enforceable in
accordance with its terms and conditions and
applicable law and were not extinguished by
subsequent federal legislation. Oldland wv.
Gray, C.A.Colo.1950, 179 F.2d 408, certiorari
denied 70 S.Ct. 803, 339 US. 948, 94 LEd.
1362.

8 187b. O0il or gas leases; written relinquishment of rights;
release of obligations

Notwithstanding any provision to the contrary in section 187 of this title,
a lessee may at any time make and file in the appropriate land office a
written relinquishment of all rights under any oil or gas lease issued under
the authority of this chapter or of any legal subdivision of the area included

within any such lease. Such relinquishment shall be effective as of the date

of its filing, subject to the continued obligation of the lessee and his surety
to make payment of " accrued rentals and royalties and to place all wells
on the lands to be relinquished in condition for suspension or abandon-
ment in accordance with the applicable lease terms and regulations; there-
upon the lessee shall be released of all obligations thereafter accruing
under said lease with respect to the lands relinquished, but no such
relinquishment shall release such lessee, or his bond, from any liability for
breach of any obligation of the lease, other than an obligation to drill,
accrued at the date of the relinquishment.

(Feb. 25, 192H, c. 85, § 30b, as added Aug. 8, 1946, c. 916, § 8, 60 Slat. 956.)

Historical Note
Savings Provisions. Savings provisions, see
note set out under section 181 of this title.
Cross References

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, sec section 7421 of Title 10.
West’s Federal Forms

Bonds and undertakings, see §§ 1521 to 1524.

West’s Federal Practice Manual
Assignment, sec § 5412.
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Notes of Decisions

offer filed prior to notation but after date
upon which prior lease would have expired
was not plainly erroneous or inconsistent with
regulation. Wright v. Paine, 1961, 289 F.2d
766, 110 U.S.App.D.C. 100.

I. Time of relinquishment

Application of regulation interpreted as pro-
viding that only tpon notation of relinquish-
ment of noncompetitive oil and gas lease on
tract books, lands shall be open lo further
offers so as to disqualify as premature lease

8 188. Failure to comply with provisions of lease

(a) Forfeiture

Except as otherwise herein provided, any lease issued under the provi-
sions of this chapter may be forfeited and canceled by an appropriate
proceeding ir the United States district court for the district in which the
property, or some part thereof, is located whenever the lessee fails to
comply with any of the provisions of this chapter, of the lease, or of the
general regulations promulgated under this chapter and in force at the date
of the lease; and the lease may provide for resort to appropriate methods
for the settlement of disputes or for remedies for breach of specified

conditions thereof.

(b) Cancellation

Any lease issued after August 21, 1935, under the provisions of section
226 of this title shall be subject to cancellation by the Secretary of the
Interior after thirty days' notice upon the failure of the lessee to comply
with any of the provisions of the lease, unless or until the land covered by
any such lease is known to contain valuable deposits of oil or gas. Such
notice in advance of cancellation shall be sent the lease owner by registered
letter directed to the lease owner's record post-office address, and in case
such letter shall be returned as undelivered, such notice shall also be posted
for a period of thirty days in the United States land office for the district in
which the land covered by such lease is situated, or in the event that there
is no district land office for such district, then in the post office nearest
such land. Notwithstanding the provisions of this section, however, upon
failure of a lessee to pay rental on or before the anniversary date of the
lease, for any lease on which there is no well capable of producing oil or
gas in paying quantities, the lease shall automatically terminate Hy '.pcrz-
tion of law: Provided, however, That when the time for payment falls upon
any day in which the proper office for payment is not open, payment may
be received the next official working day and shall be considered as timely
made: Provided, That if the rental payment due under a lease is paid on or
before the anniversary date but either (1) the amount of the payment has
beet, or is hereafter deficient and the deficiency is nominal, as determined
by the Secretary by regulation, or (2) the payment was calculated in
accordance with the acreage figure stated in the lease, or in any decision
affecting the lease, or made in accordance with a bill or decision which has
been rendered by him and such figure, bill, or decision is found to be in
error resulting in a deficiency, such lease shall not automatically terminate
unless (1) a new lease had been issued prior to May 12, 1970, or (2) the
lessee fails to pay the deficiency within the period prescribed in a notice of
deficiency sent to him by the Secretary.

367



30 §188 MINERAL LANDS AND MINING Ch. 3A

(c) 8elrutcfament

Where any lease has been or is hereafter terminated automatically by
operation of law under this section for failure to pay on or before the
anniversary date the full amount of rental due, but such rental was paid on
or tendered within twenty days thereafter, and it is shown to the satisfac-
tion of the Secretary of the Interior that such failure was either justifiable
or not due to a lack of reasonable diligence on the part of the lessee, the
Secretary may reinstate the lease if—

(1) a petition for reinstatement, together with the required rental, includ-
ing back rental accruing from the date of termination of the lease, is filed
with the Secretary; and

(2) no valid lease has been issued affecting any of the lands covered by
the terminated lease prior to the filing of said petition. The Secretary shall
not issue any new lease affecting any of the lands covered by such
terminated lease for a reasonable period, as determined in accordance with
regulations issued by him. In any case where a reinstatement of a termi-
nated lease is granted under this subsection and the Secretary finds that the
reinstatement of such lease will not afford the lessee a reasonable opportu-
nity to continue operations under the lease, the Secretary may, at his
discretion, extend the term of such lease for such period as he deems
reasonable: Provided, That (A) such extension shall not exceed a period
equivalent to the time beginning when the lessee knew or should have
known of the termination and ending on the date the Secretary grants such
petition; (B) such extension shall not exceed a period equal to the unex-
pired portion of the lease or any extension thereof remaining at the date of
termination; and (C) when the reinstatement occurs after the expiration of
the term or extension thereof the lease may be extended from the date the
Secretary grants the petition.

(d) Additional grounds (or reinstatement

(1) Where any oil and gas lease issued pursuant to section 226(b) or (c)
of this title or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et
seq.) has been, or is hereafter, terminated automatically by operation of
law under this section for failure to pay on or before the anniversary date
the full amount of the rental due, and such rental is not paid or tendered
within twenty days thereafter, and it is sirown to the satis'action of the
Secrctaty of the Interior that such failure was justifiable or not due to lack
of reasonable diligence on the part of the lessee, or, no matter when the
rental is paid after termination, it is shown to the satisfaction of the
Secretary that such failure was inadvertent, the Secretary may reinstate the
lease as of the date of termination for the unexpired portion of the primary
term of the original lease or any extension thereof remaining at the date of
termination, and so long thereafter as oil or gas is produced in paying
guantities. In any case where a lease is reinstated under this subsection
and the Secretary finds that the reinstatement of such lease (A) occurs after
the expiration of the primary term or any extension thereof, or (B) will not
afford the lessee a reasonable opportunity to continue operations under the
lease, the Secretary may, at his discretion, extend the term of such lease for
such period as he deems reasonable, but in no event for more than two
years from the date the Secretary authorizes the reinstatement and so long
thereafter as oil or gas is produced in paying quantities.

SZ) No lease shall be reinstated under paragraph (1) of this subsection
unless—
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(A) with respect to any lease that terminated under subsection (b) of
this section prior to January 12, 1983:

(I) the lessee tendered rental prior to January 12, 1983, and the
final determination that the lease terminated was made by the
Secretary or a court less than three years before January 12, 1983,
and

(1) a peti on for reinstatement together with the required back
rental and royally accruing from the date of termination, is filed
with the Secretary on or before the one hundred and twentieth day
after January 12, 1983, or

(B) with respect to any lease that »erminated under subsection (b) of
this section on or after January 12, 1983, a petition for reinstatement
together with the required back rental and royalty accruing from the
date of termination is filed on or before the earlier of—

(I) sixty days after the lessee receives from the Secretary notice
of termination, whether by return of check or by any other form of
actual notice, or

(I fifteen months after termination of the lease.

(e) Conditions (or reinstatement

Any reinstatement under subsection (d) of this section shall be made only
if these conditions are met:

(1) no valid lease, whether still in existence or not, shall have been
issued affecting any of the lands covered by the terminated lease prior
to the filing of such petition: Provided, however, That after receipt of a
petition for reinstatement, the Secretary shall not issue any new lease
affecting any of the lands covered by such terminated lease for a
reasonable period, as determined in accordance with regulations issued
by him;

(2) payment of back rentals and either the inclusion in a reinstated
lease issued pursuant to the provisions of section 226(b) of this title of
a requirement for future rentals at a rate of not less than $10 per acre
per year, or the inclusion in a reinstated lease issued pursuant to the
provisions of section 226(c) of this title of a requirement that future
rentals shall be at a rate not less than $5 per acre per year, all as
determined by the Secretary;

(3)(A) payment of back royalties and the inclusion in a reinstated
lease issued pursuant to the provisions of section 226(b) of this title of
a requirement for future royalties at a rate of not less than 1623
percent computed on a sliding scale based upon the average production
per well per day, at a rate which shall be not less than 4 percentage
points greater than the competitive royaltylschedule then in force and
used for royalty determination for competitive leases issued pursuant
to such section as determined by the Secretary: Provided, That royalty
on such reinstated lease shall be paid on all production removed or
sold from such lease subsequent to the termination of the original
lease;

(B) payment of back royalties and inclusion in a reinstated lease
issued pursuant to the provisions of section 226(c) of this title of a,
requirement for future royalties at a rate not less than 162j percent:
Provided, That royalty on such reinstated lease shall be paid on all
production removed or sold from such lease subsequent to the cancel-
lation or termination of the original lease; and
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(4)  notice of the proposed reinstatement of a terminated lease, in-

cluding the terms and conditions of reinstatement, shall be published

in the Federal Register at least thirty days in advance of the reinstat

ment.
Acopy of said notice, together with information concerning rental, royalty;
volume of production, if any, and any other matter which the Secretary
deemed significant in making this determination to reinstate, shall be
furnished to the Committee on Interior and Insular Affairs of the House of
Representatives and the Committee on Energy and Natural Resources of
the Senate at least thirty days in advance of the reinstatement. The lessee
of a reinstated lease shall ieimburse the Secretary for the administrative
costs of reinstating the lease, but not to exceed 5500. In addition the lessee
shall reimburse the Secretary for the cost of publication in the Federal
Register of the notice of proposed reinstatement.

(() Issuance Of noncompetitive oil and gas lease; conditions

Where an unpatented oil placer mining claim validly located prior to*

February 24, 1920, which has been or is currently producing or is capable '
of producing oil or gas, has been or is hereafter deemed conclusivelyi
abandoned for failure to file timely the required instruments or copies of ?
instruments required by section 1744 of Title 43, and it is shown to the
satisfaction of the Secretary that such failure was inadvertent, justifiable, or
not due to lack of reasonable diligence on the part of the owner, the
Secretary inay issue, for the lands covered by the abandoned unpatented oil -
placer mining claim, a noncompetitive oil and gas lease, consistent with the 2
provisions of section 226(e) of this title, to be effective from the statutory i
date the claim was deemed conclusively abandoned. I& jance of such a.
lease shall be conditioned upon: 3
(1) a petition for issuance of a noncompetitive oil and gas lease, ’
together with the required rental and royalty, including back rental
and royalty accruing from the statutory date of abandonment of the oil
placer mining claim, being filed with the Secretary—

(A) with respect to any claim deemt. inclusively abandoned <
on or before January 12, 1983, on or before the one hundred and *

twentieth day after January 12, 1983, or
(B) with respect to any claim deemed conclusively abandoned
after January 12, 1983, on or before the one hundred and twentiethJ
day after final notification by the Secretary or a court of compe-"
tent jurisdiction of the determination of the abandonment of the
oil placer mining claim;
(2) a valid lease not having feen issued affecting any of the lands'
covered by the abandoned oil placer mining claim prior to the filing of
such petition: Provided, however, That after the filing of a petition for

issuance of a lease under this subsection, the Secretary shall not issue =

any new lease affecting any of the lands covered by such abandoned oil '
placer mining claim for a reasonable period, as determined in accord-:
ance with regulations issued by him;

(3) a requirement in the lease for payment of rental, including back ¢
rent' ‘cruing from the statutory date of abandonment of the oil.
placer mining claim, of not less than $5 per acre per year;

(4) a requirement in the lease for payment of royalty on production
removed or sold from the oil placer mining claim, including all royalty
on production made subsequent to the statu*ory date the claim was
deemed conclusively abandoned, of not less than 12A percent; and.
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(5)  compliance with the notice and reimbursement of cost, provi-
sions of paragraph (4) of subsection (e) of this section but addressed to
the petition covering the conversion of an abandoned unpatcnted oil
placer mining claim to a noncompetitive oil and gas lease.

(g) Treatment of leases

(1) Except as otherwise provided in this section, a reinstated lease shall
be treated as a competitive or a noncompetitive oil and gas lease in the
same manner as the original lease issued pursuant to section 226(b) or (c)
of this title.

(2) Except as otherwise provided in this section, the issuance of a lease in
lieu of an abandoned patented oil placer mining claim shall be treated as a
noncompetitive oil and gas lease issued pursuant to section 226(c) of this
title.

(h) Statutory provisions applicable to leases

The minimum royalty provisions of section 226(j) of this title and the
provisions of section 209 of this title shali be applicable to leases issued
pursuant to subsections (d) and (f) of this section.

(I) Royalty reductions

(1) In acting on a petition to issue a noncompetitive oil and gas lease,
under subsection (f) of this section or in response to a request filed after
issuance of such a lease, or both, the Secretary is authorized to reduce the
royalty on such lease if in his judgment it is equitable to do so or the
circumstances warrant such relief due to uneconomic or other circum-
stances which could cause undue hardship or premature termination of
production.

(2) In acting on a petition for reinstatement pursuant to subsection (d) of
this section or in response to a request filed after reinstatement, or both,
the Secretary is authorized to reduce the royalty in that reinstated lease on
the entire leasehold or any tract or portion thereof segregated for royalty
purposes if, in his judgment, there are uneconomic or other circumstances
which could cause undue hardship or premature termination of produc-
tion; or because of any written action of the United States, its agents or
employees, which preceded, and was a major consideration in, the lessee’s
expenditure of funds to develop the property under the lease after the rent
had become due and had not been paid; or if in the judgment of the
Secretary it is equitable to do so for any reason.

() Discretion ol Secretary

Where, in the judgment of the Secretary of the Interior, drilling opera-
tions were being diligently conducted on the last day of the primary term
of the lease, and, except for nonpayment of rental, the lessee would have
been entitled to extension of his lease, pursuant to section 226-1(d) of this
title, the Secretary of the Interior may reinstate such lease notwithstanding
the failure of the lessee to have made payment of the next year’s rental,
provided the conditions of subparagraphs (1) and (2) of subsection (c) of
this section arc satisfied.

(Feb. 25. 1920, c. 85, § 31, 41 Stat. 450; Aug. 8, 1946, c. 916, § 9, 60 Stat. 956; July
29, 1954, c. 644, § 1(7), 68 Stat. 585; Oct. 15. 1962, Pub.L. 87-822, § 1, 76 Stat. 943;
May 12, 1970, Pub.L 91-245, 88 1,2, 84 Stat. 206; Jan. 12, 1983, Pub.L. 97-451, Title
IV, § 401, 96 Stat. 2462.)
1So in original. Probably should be "royalty".
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Historical Note

References In Text. The Mineral Leasing
Act for Acquired Lands, referred to in subsec.
(d)(1), is Act Aug. 7, 1947, c. 513, 61 Stat. 913,
which is classified generally to chapter 7 (sec-
tion 351 et scq.) of this title. For complete
classification of this Act to the Code, see sec-
tion 351 of this title and Tables volume.

1983 Amendment. Subscc. (d). Pub.L
97-451 added subscc. (d). Former subsec. (d)
was redesignated (j).

Subsccs. (e) to (i). Pub.L 97-451 added
subsccs. (e) to (i).

Subsec. (j). Pub.L 97-451 redesignated for-
mer subscc. (d) as (j).

1970 Amendment. Subscc. (b). Pub.L
91-245, § 1, added the proviso authorizing
continuance of a lease where timely paid rent
is nominally deficient or miscalculated due to
an error cither in acreage figure stated in the
lease, in any decision affecting the lease, or in
a bill or decision rendered by the Secretary,
except where a new lease was issued prior to
May 12, 1970 or the lessee failed to pay the
deficiency within the period allowed by the
Secretary.

Subsec. (c). Pub.L 91-245, § 2, added pro-
visions allowing reinstatement of a lease de-
spite a twenty-day delay in payment of rent,
made the payment of back rental accruing
fro;.' the date of termination of the lease a
prerequisite to such reinstatement, restricted
the Secretary's power to issue a new lease on
the lands covered by the terminated lease,
gave the Secretary discretion to extend the
term of a reinstated lease so as to afford the
lessee a reasonable opportunity to continue
operations under the lease, and struck out
requirement that the petition for reinstate-
ment of any lease terminated prior to Oct. 15,
1962 be Filed within 180 days after Oct. 15,
1962.

1962 Amendment. Pub.L 87-822 designat-
ed existing pars, as subsecs, (a) and (b) and
added subsccs. (c) and (d).

1954 Amendment. Act July 29. 1954, proil
vided for automatic termination of a lease on'4
failure to pay rental on or before the anniver-I
sary date of the lease, for any lease on which |
there is no well capable of producing oil orgas 1
in paying quantities. A

1946 Amendment. Act Aug. 8, 1>46, princi-.\

|
pally added second paragraph relating to can- *

collation of leases by the Secretary of the Inte-
rior.

Effective Date ol 1983 Amendment
Amendment by section 401 of Pub.L 97-451
applicable to oil and gas leases issued before,
on, or after Jan. 12, 1983, except that in the
case of a lease issued before such date, no
provision of such amendment or any rule or
regulation prescribed under such amendment
10 alter the express and specific provisions of
such lease, see section 305 of Pub.L 97-451,
set out as a note under section 1701 of this
title.

Savings Provisions. Savings provisions, sec
note set out under section 181 of this title.

Authority for Issuance of Leases Unaffect-
ed by Reinstatement of Leases. Section 2 of
Pub.L 87-822 provided that: "Nothing in this
Act (amending this section] shall be construed
as limiting the authority of the Secretary of
the Interior to issue, during the periods in
which petitions for reinstatement may be filed,
011 and gas leases for any of the lands affect-
ed.”

Outer Continental Shelf; Cancellation of
Leases. Cancellation of mineral leases or
submerged lands of outer Continental Shelf,
sec sections 1334 and 1337 of Title 43, Public
Lands.

Legislative History. For legislative history
and purpose of Act July 29, 1954, see 1954
U.S.Code Cong, and Adm.News, p. 2695. See,
also, P-ib.L 87-822, 1962 U.S.Code Cong, and
Adm.News, p. 3236; Pub.L. 91-245, 1970 US.
Code Cong, and Adm.News, p. 3002; Pub.L
97-451, 1982 U-S.Code Cong, and Adm.News,’
p. 4268.

Cross References

Cancellation, forfeiture or disposal of lease interests for violations relating lo ownership and

control, see .cction 184 of this title.

Civil penalties for failure lo pay rent on terminated leases, sec section 1719 of this title.
Foreign interests in leases of public lands made under this section, sec section /435 of Title 10,

Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, see section 7421 of Title 10, Armed Forces.

Laws applicable, sec sections 275 and 285 of this title.

Surrender of leases, see 188a of this title.

West’s Federal Practice Manual ;

Oil and gas lease termination, sec § 5417.
Termination generally, see § 5401.

Code of Federal Regulations
Location of mining claims, sec 43 CFR 3831.1 et scq.

Oil and gas leasing, sec 43 CFR 3100.0-3 ct scq.
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Notes of Dcdslons

Forfeiture and cancellation of leases
Generally 2
Acreage limitations 4
Injunction against termination 6
Production and marketing of minerals

5

Waiver of right 3

Reinstatement 7

Ren'al payments 8

Retroactive effect |

1. Retroactive effect

Amendment in 1954 of this section pertain-
ing to automatic termination of leases of cer-
tain federal oil or gas wells was not applicable
to leases in effect prior to passage of this
chapter and which were automatically extend-
ed through termination of a unit agreement.
Gibbons v. Pan Am. Petroleum Corp., C.A.Ulah
1958, 262 F.2d 852.

This section providing that the failure of
lessee to pay rental on or before the anniversa-
ry date of the lease for any lease on which
there Is no well capable of producing oil or gas
in paying quantities automatically terminates
the lease, docs not apply retroactively to con-
tracts entered into prior to its effective date in
the absence of consent indicated by the parties
to the contract in line with the regulations
issued pursuant thereto. Pan Am. Petroleum
Corp. v. Gibbons, D.C.Utah 1958, 168 F.Supp.
867. affirmed 262 F.2d 852.

2. Forfeiture and cancellation of leases—
Generally

This section providing that a lease of public
lands may be cancelled by an appropriate pro-
ceeding in federal district court and that a
lease shall be subject lo cancellation by Secre-
tary of Interior after 30 days’ notice upon
failure of lessee to comply with any provisions
of the lease, unless land is known to contain
valuable deposits of oil and gas, concerns only
cancellations based on post-lease events and it
docs not affect Secretary of Interior’s adminis-
trative authority to cancel lease on basis of
prclcasc factors. Bocrschc v. Udall, Dist.Col.
1953, 83 S.Ct. 1373, 373 US. 472, 10 LEd.2d
491.

In action to quiet title to noncompetitive oil
and gas lease, cancelled by Bureau of Land
Management as erroneously issued to plaintiff
on application filed while application of indi-
vidual defendant for such a lease and corpo-
rate defendant's placer mining claim locations
on leased public lands were of record, district
court cannot determine that either plaintiff or
defendants have any interest in lands until
exhaustion of their administrative remedies in
pending proceedings before Bureau to deter-

mine defendants' rights. Call v. Richfield Oil
Corp., D.C.Cal.1951, 101 FSupp. 972.

3. Waiver of right

Mere acceptance of royalties will not deny
to lessor his right to terminate lease for failure
lo comply with covenant to produce and mar-
ket gas. but where lessors have acquiesced in
acts of lessees in development of field, making
no claim that lease was forfeited, in addition
to acceptance of royalties, they will not be
permitted to terminate lease. Eggleson v.
McCasland, D.C.Okl.1951, 98 F.Supp. 693.

4. Acreage Itmllatlcns

Secretary of Interior had administrative
power to cancel a noncompetitive oil and gas
lease covering an 80-acre tract when applica-
tion for lease covered only 80 acres, and an
adjoining tract was available for leasing but
was not included as required under a regula-
tion providing that application cover at least
640 acres except where lands sought lo be
leased arc surrounded by other land which is
not available for leasing. Boeschc v. Udall,
Dist.Col.1963, 83 S.Ct. 1373, 373 U.S. 472, 10
LEd.2d 491.

5. Production and marketing of miner-
als

Federal lease could not be cancelled admin-
istratively because it was a currently-produc-
ing oil and gas lease. Naartex Consulting
Corp. v. Watt. 1983, 722 F.2d 779, 232 U.S.App.
D.C. 293, certiorari denied 104 S.Ct. 2399, 81
LEd.2d 355.

Where provisions of an oil and gas lease
from the United States respecting forfeiture of
lease for nondevelopmenl gave the govern-
ment a right to forfeit lease only after written
notice was given and failure to develop contin-
ued thereafter, the lessee’s failure to drill wells
called for by lease did not in itself work a
“forfeiture" of lease. Rush v. Kirk, C.C.A.Wyo.
1942, 127 F.2d 368.

Where lessee under oil and gas lease was
unable to obtain market for gas during term of
lease because it was not financially feasible to
expend fund necessary to make connection
with transmission line, but lessee expended in
excess of 1800,000 in developing general area
in which lease was located in hope that it
could create market for gas existing in that
area and it appeared that market might soon
become available, lease would not be terminat-
ed for failure to comply with covenant to
produce and market. Eggleson v. McCasland,
D.C.OklI.1951, 98 FSupp. 693.

Temporary suspension cf uoout 13 months
in pumping oil from producing wells did not
entitle lessor to a termination or a forfeiture
of oil and gas lease requiring defendant to
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produce oil and providing for termination for
failure to perform terms or conditions of lease
unless performed within 30 days after written
notice from lessor, where defendant kept les-
sor informed of difficulties encountered in an
effort to market oil, lessor made no objections
and gave no notice that defendant was in de-
fault at any lime but permitted defendant to
expend J6.500 on another well, and wells had
been reopened and oil had been pumped and
marketed Il months before action for cancel-
lation of lease was commenced. Stimson v.
Tarrant, D.C.Monl.1941, 43 F.Supp. 657, af-
firmed 132 1-.2d 363, certiorari denied 63 S.Ct.
1164, 319 U.S. 751, 87 L.Ed. 1705.

6. Injunction against termination

Proposed action by government officials to
cancel, by administrative procedure, oil and
gas leases affected lessee's rights by clouding
his title, and entitled him to equitable relief by
way of injunction. Pan Am. Petroleum Corp.
v. Pierson. C.A.Wy0.1960, 284 F.2d 649, certio-
rari denied 81 S.Ct. 1661, 366 U.S. 936, 6
L.Ed.2d 848.

Lessee was not entitled to enjoin Secretary
of Interior from instituting proceedings to can-
cel oil leases on government land; remedy at
law being adequate. Bell Oil & Gas Co. v.
Wilbur, 1931, 50 F.?d 1070, 60 App.D.C. 256.

7. Reinstatement

Secretary of Interior did not abuse his dis-
cretion in refusing to reinstate oil and gas
leases, which were automatically terminated
for failure to makr timely rental payments,
upon finding that lessee, who alleged that a
particular employee who was responsible for
mailing rental checks and who had satisfacto-
rily performed a task in the past had failed to
send in the rental payments on time and false-
ly told her supervisor that the payments had
been mailed, failed to exercise reasonable dil-
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igence. Ram Petroleums, Inc. v. Andrus C.A.
Nev. 1981, 658 F.2d 1349.

Although narrow. Secretary of Interior's In-

terpretation of provision of this section gov-'

erning reinstatement where late payment of
rental was cither justifiable or not due to lack
of reasonable diligence on part of lessee as
being justifiable only where late payment is
caused by factors outside lessee’s control and
as satisfying reasonable diligence standard
only where rental payment is mailed suffi-
cicntly in advance to account for normal de-
lays In mail delivery was not arbitrary or
capricious or abuse of discretion and regula-
tion was properly applied to deny reinstate-
ment although late payment was due solely to
employee negligence or misconduct. Ramoco,
Inc. v. Andrus, C.A.Utah 1981, 649 F.2d 814,
certiorari denied 102 S.Ct. 569, 454 US. 1032
70 L.Ed.2d 475.

Since oil and gas leases issued by United
States Bureau of l.and Management and slate
of Wyoming lapsed by their own terms be-
cause of failure of debtors in possession to
make required delay rental payments the
bankruptcy court in proceedings brought un-
der former section 701 ct seq. of Title 11 was
powerless to order reinstatement. In re Trigg,
C.A.N.M. 1980, 630 F.2d 1370.

8. Rental payments

Where agreement required defendant to re-
imburse plaintiff acquiring leases from the
United States the funds used for purpose of
acquisition of the leases, and not for payment
of delay rentals, this section and section 226 of
this title eliminating free second and third
years and requiring advance delay rental of
50e per acre for each year did not make the
Jelay rentals a personal obligation of the de-
fendant. King-Stevcnson Gas & Oil Co. v. Tex-
am Oil Corp., Okl.1970, 466 P.20 950.
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Historical Note

Codification. Section was not enacted as a  Land Office" on authority of Rcorg. Plan No. 3
part of Mineral Lands Leasing Act, which  of 1946, § 403, set out in Appendix t to Title 5,
comprises this chapter. Government Organization and Employees.

Tranafer of function*. "Bureau of Land
Management" was substituted for “General

Library References

Mines and Minerals «=5.1(7).
CJ5. Mines and Minerals § 128.

8 189. Rules and regulations; boundary lines; State rights
unaffected; taxation

The Secretary of the Interior is authorized to prescribe necessary and
proper rules and regulations and to do any and all things necessary to carry
out and accomplish the purposes of this chapter, also to fix and determine
the boundary lines of any structure, or oil or gas field, for the purposes o:
this chapter. Nothing in this chapter shall be construed or held to affeci
the rights of the States or other local authority to exercise any rights which
they may have, including the right to levy and collect taxes upon improve-
ments, output of mines, or other rights, property, or assets of any lessee of
the United States.

(Feb. 25, 1920, c. 85, § 32, 41 Stat. 450.)

Historical Note

Trainfer of Function*. The functions of Public Health and Welfare. Section 7152(b)
the Secictary of the Interior to promulgate of Title 42 was repealed by Pub.L. 97-100,

regulations under this chapter relating to the Title 11, § 201, Dec. 23. 1981, 95 Stat. 1407, and

fostering of competition for Federal leases, the
implementation of alternative bidding systems
authorized for the award of Federal leases, the
establishment of diligence requirements for
operations conducted on Federal leases, the
setting of rates for production of Federal leas-
cs, and the specifying of the procedures,
terms, and conditions for the acquisition and
disposition of Federal royally interests taken
in kind, were transferred to the Secretary of
Energy by section 7152(b) of Title 42, The

the functions of the Secretary of Energy were
returned to the Secretary of the Interior. See
House Report No. 97-315, pp. 25, 26, Nov. 5,
1981.

Outer Continental Shelf; Rules and Rcgu-
latlon3 with Respect to Leaser-. Rules and
regulations with respect to mineral leases on
submerged lands of outer Continental Shelf to
be prescribed by Secretary of the Interior, see
section 1334 of Title 43, Public Lands.

8 188a. Surrender of leases

The Secretary of the Interior is authorized to accept the surrender of any
lease issued pursuant to any of the provisions of this chapter, or any
amendment thereof, where the surrender is filed in the Bureau of Land
Management subsequent to the accrual but prior to the payment of the
yearly rental due under the lease, upon payment of the accrued rental on a
pro rata monthly basis for the portion of the lease year prior to the filing of
the surrender. The authority granted to the Secretary of the Interior by
this section shall extend only to cases in which he finds that the failure of
the lessee to file a timely surrender of the lease prior to the accrual of the
rental was not due to a lack of reasonable diligence, but it shall not extend
to claims or cases which have been referred to the Department of Justice
for purposes of suit.

Cross References

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,

Armed Forces.
Jurisdiction and control over naval petroleum reserves covered by leases granted under this

section, sec section 7421 of Title 10.
Laws applicable, sec sections 275 and 285 of this title.
Surrender of leases, see section 188a of this title.

West’s Federal Practice Manual

Mineral Leasing Act, see § 5392.

Code of Federal Regulations

Appeals procedure, see 30 CFR 290.1 et seq.
Approval, sales agreements or contracts covering disposal of oil and gas lease products except as

to Indian or Naval petroleum reserve lands, see 30 CFR 207.1 et seq.
Audits and inspections, sec 30 CFR 217.50 el seq.
Disposal of government royally oil, see 30 CFR 208.1 ct seq.
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Exploration and mining operations of solid minerals (other than coal), see 43 CFR 3570 0-1 et

-seq.

Leasing of minerals other than oil and gas, see 43 CFR 3500.0-3 el seq.

Mining and reclamation of lands, surface exploration, see 43 CFR 23.1 et seq.
Onshore oil and gas unit agreements, unproven areas, see 43 CFR 3180.0-1 et seq.
Special laws and rules, see 43 CFR 2091.0-7 et seq.

Timber, free use, see 43 CFR 5510.1 et seq.

Notes of Decisions

Abandonment of mineral sites, mI'* and reg-
ulations 3
Acreage limitations, rules ar.d regulations 4
Communltlzatlon requirements, state lights
9
Income (axes, state rights 10
License taxes and fees, state rights 11
Mandatory nature of section 1
Rules and regulations
Generally 2
Abandonment of mineral sites 3
Acreage limitations 4
Mineral sale prices 5
Qualifications for leases and permits 6

Royalties 7
State rights
Generally 8

Communltlizatlon requirements 9
Income taxes 10

License taxes and fees It
Severance taxes 12

1. Mandatory nature of section

As respects whether lands on which oil and
gas lease was sought were within a producing
field, this section authorizing Secretary of In-
terior to determine boundaries of ail oil and
gas field structures was not mandatory but
permissive. Wann v. Ickcs, 1937, 92 F.2d 215,
67 App.D.C. 291.

2. Rules and regulations—Generally

The Secretary of the Interior is bound by his
own regulation promulgated pursuant to this
chapter so long as it remains in effect, since it
has the force of law. McKay v. Wahlenmaier,
1955, 226 F.2d 35. 96 U”.App.D.C. 313.

This section, authorizing Secretary of Interi-
or to make rules and regulations, did not au-
thorize Secretary to condition the granting of
rights-of-way for natural gas pipeline on sign-
ing of stipulation embodying specific and de-
tailed regulations and conditions for operation
of pipe line as common carrier. Chapman v.
El Paso Natural Gas Co., 1953, 204 F.2d 46, 92
US.App.D.C. 154.

Regulation by Secretary of Interior relative
to the leasing of federal coal lands, when pulv
lished in the Federal Register as one of general
applicability and legal effect had force and
effect of a statute and as such was binding
upon Secretary until repealed or modified by
him. Shcridan-Wyoming Coal Co. v. Krug,
1949, 172 F.2d 282, 84 U-S.App.D.C. 172, re-
versed on other grounds 70 S.Ct. 392, 338 US.
621, 94 LEd. 393.

Under this section, giving the Interior De-
partment the right to prescribe rules and regu-
lations to carry this chapter into effect, regula-
tions enacted pursuant to such power should
be given the full force and effect of this sec-
tion when not inconsistent with or repugnant
to this section. Hodgson v. Midwest Oil Co.,
D.C.Wyo.1924, 297 F. 273, case transferred to
Circuit Court of Appeals, 46 S.Ct. 100, 269 US.
534,70 LEd. 399.

Provision of 30 US.CA. § 189 that the Sec-
retary of the Interior is authorized to prescribe
necessary and proper rules and regulations
and to do any and all things necessary to cany
out and accomplish the purposes of the Miner-
al Lands Leasing Act [30 US.C.A. § 181 el
seq.) grants the Secretary broad powers and
authority commensurate with the broad re-
sponsibilities imposed upon his office. Getty
Oil Co. v. Clark, D.C.Wy0.1985, 614 1-Supp.
904.

Since Congress has said that the pertinent
sections of this chapter shall not be construed
to affect the rights of the states or other local
authority to exercise any rights which they
may have, this must likewise be a limitation
on Secretary of the Interior as to his regula-
tion-making authority set out in this section.
Texas Oil St Gas Corp. v. Phillips Petroleum
Co., D.C.Okl.1967, 277 F.Supp. 366, affirmed
406 F.2d 1303, certiorari denied 90 S.Ct. 80,
396 U.S. 829, 24 LEd.2d 80.

3. Abandonment of mineral sites

The regulation adopted by Department of
Interior under this chapter, providing that, if
permittee shall fail to plug properly any dry or
abandoned well, the district supervisor, after
giving 30 days' notice lo parties in interest,
may plug such well at expense of permittee or
his surety, conferred upon supervisor, a “dis-
cretionary power" which was a proper exer-
cise of the administrative authority vested in
the Secretary of Interior. Forbes v. U.S., C.C.
A.Mont.1942, 125 F.2d 404, affirmed 127 F.2d
862.

4. Acreage limitations

Regulation providing that offer for each oil
and gzs lease may not be for less than 640
acres except when land is surrounded by lands
not available for leasing was not unreasonnb'y
interpreted in rejecting part of one offer a-, to
160 acres of land adjoining land available for
leasing and accepting part of same offer as to
120 acres of land isolated from land available
for leasing. Southwestern Petroleum Corp. v.
Udall, 1963, 325 F.2d 633, 117 Ui.App.D.C. 60.
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5. Mineral sale prices

Secretary of the Interior can fix price at
which operator on oil lands leased from
government shall sell his share of oil after
paying government's royalty. Wilbur v. Texas
Co., 1930, 40 F.2d 787, 59 App.D.C. 275, certio-
rari denied 51 S.Ct. 24, 282 US. 843, 75 LEd.
748.

6. Qualifications for leases and per-
mits
Rule cannot add lo qualifications of appli-
cant for prospecting permit. West v. US,,
1929, 30 F.2d 739, 58 App.D.C. 329.

7. Royalties

Regulation which was adopted by Secretary
of Interior and which limited distribution of
royally oil to small business enterprises was
invalid. Plateau, Inc. v. Department of Interi-
or, C.A.N..4.1979, 603 F.2d 161.

Secretary af the Int'rior may establish rea-
sonable values for royalty purposes. Califor-
nia Co. v. Udall, 1961, 296 F-2d 384, HI US.
App.D.C. 262.

8. State rights—Generally

Congress, having provided for leasing the
public lands to private corporations and per-
sons whose property, income, business and
occupations ordinarily were subject to Stale
taxation, meant by the proviso of 30 US.CA.
§ 189 to say in effect that, although 30 US.
C.A. § 181 et seq. deals with the letting of
public lands and the relations of the Govern-
ment to the lessees thereof, nothing in 30 US.
C.A. § 181 et seq. shall be construed to affect
the right of the States to levy and collect taxes
as though the Government were not con-
cerned. Mid-Northern Oil Co. v. Walker,
Mont.1925, 45 S.Ct. 440, 268 US. 45, 69 LEd.
841.

Nothing in proviso of this section governing
federal mine leases stating that nothing in
chapter would be construed or held to affect
rights of stales or other local authority to
exercise any rights which they may have, in-
cluding right to levy and collect taxes upon
improvements, output of mines, or other
rights, property, or assets of any lessee of
United States gives slates any power over those
lands which they do not already possess.
Kirkpatrick Oil & Gas Co. v. U. S., C.A.Okl.
1982, 675 F.2d 1122.

Saving clause of this section, preserving to
stales “any rights which they may have" was
express recognition of right of states lo tax
activities of government's lessee pursuant to
lease, but did not give stales or their subdivi-
sions right to apply local regulations imper-
missibly conflicting with achievement of con-
gressionally approved use of federal lands.
Ventura County v. Gulf Oil Corp., C.A.Cal
1979, 601 F.2d 1080, affirmed 100 S.Ct. 1593,
*45 U.S. 947, 63 LEd.2d 782.

Oil and gas conservation laws of Oklahoma,

including forced pooling order in question,
applied lo federal lands which were located in

nol I

Oklahoma and with respect to which plaintiffs
owned oil and visions nor federal statutes and
regulations contained specific prohibition
against exercise of slate police power over
working interests of plaintiffs In lands in ques-
tion, as statutes and regulations did not evince
congressional intent to exercise exclusive con-
trol over the same, and as the required federal
approval of assignments of its leases and com
munitization agreement involving federal land
with nonfederal lands had been granted. Tex-
as Oil St Gas Corp. v. Phillips Petroleum Co.,
D.C.Okl.1967. 277 F-Supp. 366, affirmed 406
F.2d 1303, certiorari denied 90 S.Ct. 80, 396
US. 829, 24 LEd.2d 80.

Even assuming that an assignor's right to
retain interests upon assignment is more re-
stricted in the instance of federal oil and gas
leases than is the case in private lease transfer,
such restriction deals with the federal govern-
ment's relationship with the assignor and the
assignee, and is not germane lo the state's
exercise of its taxing power. Hagood v. Hcck-
ers, 1973, 513 P.2d 208, 182 Colo. 337.

9. Communltlzatlon requirements
Under this chapter, slate communitization
order may not bind federally owned land, or
extend leases of such land within unit, without
consent of Secretary, and, therefore, in ab-
sence of approval, production from other
property in unit cannot be attributed to feder-
al property and thereby extend terms of feder-
al oil and gas lease requiring production of oil
or gas in paying quantities. Kirkpatrick Oil &
Gas Co. v. U. S., C.A.Okl.1982, 675 F.2d 1122.

10. Income taxes

For purposes of state income taxation, feder-
al law was not determinative of the character-
ization of the interests of nonresidents who,
under this chapter, were granted oil and gas
leases for federal lands located in Colorado,
who assigned their interest to various parties,
and who, in consideration therefor, received,
inter alia, future overriding royalties. Hagood
v. fleckers, 1973, 513 P.2d 208, 182 Colo. 337.

11. License taxes and fees

Leasing Act Feb. 25, 1920, § 32 [30 U5.C.A.
§ 189], providing that nothing in said Act [30
U.S.C.A. § 181 el seq.] shall affect the rights of
the States to exercise any rights which they
may have, including the right to levy and col-
lect taxes upon improvements, etc., was appli-
cable to an annual license tax imposed by the
State of Montana. Mid-Northern Qil Co. v.
Walker, Mont.1925, 45 S.Ct. 440, 268 US. 45,
69 LEd. 841.

12. Severance taxes

Even assuming that Montana’s coal sever-
ance tax may reduce royally payments to the
federal government under leases executed in
Montana, this fact alone did not demonstrate
that the tax is inconsistent with this chapter;
indeed, in this section, Congress expressly au-
thorized the states to impose severance taxes
on federal lessees without imposing any limits
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on the amount of such taxes, and there was  the proceeds with the state in accordance with
nothing in the language or legislative history formula. Commonwealth Edison Co. v. Mon-

of this section to stpporl an assertion that tana, Mont.1981, 101 S.Ct. 2946, 453 US. 609,

Congress intended to maximize and capture ! .
through royalties all “economic rents” from 69 LEd.2d 884, rehearing denied 102 S.CL

the mining of federal coal, and then to divide 889, 453 US. 927, 69 LEd.2d 1023.

8 190. oOath; requirement; form; blanks

All statements, representations, or reports required by the Secretary of
the Interior under this chapter shall be upon oath, unless otherwise speci-

fied by him, and in such form and upon such blanks as the Secretary of the
Interior may require.

(Feb. 25, 1920, c. 85, § 33, 41 Stat. 450.)

Cross References
Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10,
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, see section 7421 of Title 10.
Laws applicable, see sections 275 and 285 of this title.

West's Federal Forms
Jurat, see § 1487.

8 191. Disposition of moneys received

All money received from sales, bonuses, royalties including interest
charges collected under the Federal Oil and Gas Royalty Management Act
of 1982 [30 U.S.C.A. 8 1701 et seq.], and rentals of the public lands under
the provisions of this chapter and the Geothermal Steam Act of 1970 [30
US.CA. § 1001 et seq.], notwithstanding the provisions of section 20
thereof [30 U.S.C.A. § 1019], shall be paid into the Treasury of the United
States; 50 per centum thereof shall be paid by the Secretary of the Treasury
to the State other than Alaska within the boundaries of which the leased
lands or deposits are or were located; said moneys paid to any of such
States on or after January 1, 1976, to be used by such State and its
subdivisions, as the legislature of the State may direct giving priority to
those subdivisions of the State socially or economically impacted by devel-
opment of minerals leased under this chapter, for (i) planning, (ii) con-
struction and maintenance of public facilities, and (iii) provision of public
service; and excepting those from Alaska, 40 per centum thereof shall be
paid into, reserved, appropriated, as part if the reclamation fund created
by the Act of Congress known as the Reclamation Act, approved June 17,
1902, and of those from Alaska, 90 per centum thereof shall be paid to the
State of Alaska for disposition by the legislature thereof; Provided, That all
moneys which may accrue to the United States under the provisions of this
chapter and the Geothermal Steam Act of 1970 from lands within the naval
petroleum reserves shall be deposited in the Treasury as "miscellaneous
receipts”, as provided by section 7433(b) of Title 10. All moneys received
under the provisions of 'his chapter and the Geothermal Steam Act of 1970
not otherwise disposed of by this section shall be credited to miscellaneous
receipts. Payments to States under this section with respect to any moneys
received by the United States, shall be made not later than the last business
day of the month in which such moneys are warranted by the United States
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Treasury to the Secretary as having been received, except for any portion of
such moneys which is under challenge and placed in a suspense account
pending resolution of a dispute. Such warrants shall be issued by the
United States Treasury not later than 10 days after receipt of such moneys
by the Treasury. Moneys placed in a suspense account which are deter-
mined to be payable to a State shall be made not later than the last business
day of the month in which such dispute is resolved. Any such amount
placed in a suspense account pending resolution shall bear interest until the

disp *te is resolved.

(Feb. 25, 1920, c. 85, § 35, 41 Slat. 450; May 27, 1947, c. 83, 61 Stat. 119; Aug. 3.
1950, ¢. 527, 64 Slat. 402; July 10, 1957, Pub.L 85-88, § 2, 71 Slat. 282; July 7, 1958,
Pub.L 85-508, §§ 6(K), 28(b), 72 Stat. 343, 351; Apr. 21, 1976, Pub.L 94-273, § 6(2),
90 Stat. 377; Aug. 4, 1976, Pub.L 94-377, § 9, 90 Stat. 1090; Sept. 28, 1976, Pub.L
94-422, Title I1I, § 301, 90 Stat. 1323; Oct. 21, 1976, Pub.L 94-579, Title III,
§ 317(a), 90 Stat. 2770; Jan. 12, 1983, Pub.L 97-451, Title |, § 104(a), 111(g), 96 Stat.

2451, 2456.)

Historical Note

References In Text. The Federal Oil and
Gas Royalty Management Act of 1982, referred
to in text, is Pub.L 97-451. Jan. 12, 1983, 96
SlaL 2447, which is classified generally to
chapter 29 (section 1701 ct seq.) of this title.
For complete classification of this Act .i the
Code, see Short Title note set out under sec-
tion 1701 of this title and Tables volume.

The Geothermal Steam Act of 1970, re-
ferred to in text, is Pub.L 91-581, Dec. 24,
1970, 84 Stat. 1566, which is classified princi-
pally to chapter 23 (section 1001 et seq.) of this
title. For complete classification of this Act to
the Code, see Short Title note set out under
section 1001 of this title and Tables volume.

The Reclamation Act, referred to in text, is
Act June 17, 1902, c. 1093, 32 Stat. 388, as
amended, which is classified generally to chap-
ter 12 (section 371 ct seq.) of Title 43, Public
Lands For complete classification of this Act
to the Code, sec Short Title note set out under
section 371 of Title 43 and Tables volume.

Codification. "Section 7433(b) of Title 10"
was substituted for “the Act of June 4,1920 (41
Slat. 813), as amended June 30, 1938 (52 Stat.
1252)", which was classified to section 524 of
former Title 34, Navy, on authority of Act Aug.
10, 1956. c. 1041, § 49(b), 70A Stat. 640, the
first section of which enacted Title 10, Armed
Forces.

Provisions of this section which authorized
the payment of monies to the Territory of
Alaska were omitted as superseded by the pro-
visions authorizing the payment of monies to
the State of Alaska.

1983 Amendment. Pub.L 97-451, § 104(a),
struck out "as soon as practicable after March
31 and September 30 of each year” after “Sec-
retary of the Treasury” and “of those from
Alaska", and added at the end provisions di-
recting that payments to States be made not
later than the last business day of the month
in which such moneys arc warranted by the
United States Treasury to the Secretary as hav-
ing been received, that warrants be issued by

the Treasury not later than 10 days after re-
ceipt of the money by the Treasury, that mon-
eys placed in a suspense account which are
determined to be payable to a State be made
not later than the last business day of the
month in which a dispute is resolved, and that
amounts placed in a suspense account pending
resolution bear interest until the dispute is
resolved.

Pub.L 97-451, § 111(g), inserted reference
to interest charges collected under the Federal
Oil and Gas Royalty Management Act of 1982.

1976 Amendment*. Pubi- 94-579 substi-
tuted provisions selling forth determination of
amount, time for payments, and manner of
expenditure by the Stales of all moneys re-
ceived from sales, etc., under the provisions of
this chapter and the Geothermal Steam Act of
1970, and proviso relating to naval petroleum
reserve moneys, for provisions setting forth
determination of amount and time for pay-
ment to the States of all moneys received from
sales, etc., under the provisions of this chapter,
and provisos relating to naval petroleum re-
serve moneys, additional moneys from sales,
etc., under this chapter and the Geothermal
Steam Actof 1970, and expenditure of State oil
shale funds.

Pub.L 94-422 added proviso that all moneys
paid to any State from sales, bonuses, royal-
ties, and rentals of oil shale in public lands
may be used by any State for planning, con-
struction, and maintenance of public facilities
as legislature of State may direct.

Pub.L 94-377 substituted “4? per centum
thereof shall be paid into, reserved” for “52fr
per centum thereof shall be paid into, re-
served”, added “and the Geothermal Steam Act
of 1970, notwithstanding the provisions of sec-
tion 20 thercoF preceding “shall be paid into
the Treasury of the United States”, "ar.d the
Geothermal Steam Act of 1970" preceding
“from lands within the naval petroleum re-
serves” and preceding "not othcr.vise disposed
of by this section", respectively, the proviso
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relating lo the payment of an additional 12'/>
per centum of all money received from lands
under the provisions of this chapter and the
Geothermal Steam Act of 1970 to the State
within whose boundaries the lands are locat-
ed, to be used for construction of public.' rili-
ties, and the proviso relating to the tv of
funds received by Colorado and Utah under
the specified leases.

Pub.L 94-273 substituted "March" for "De-
cember” and “September” for "June”.

1958 Amendment. Pub.L 85-508, §§ 6(k),
28(b), eliminated provisions which related to
disposition of proceeds or income derived by
the United States from mineral school sections
in the Territory of Alaska and substituted ",
and of those from Alaska 52'/i per centum
thereof shall be paid to the State of Alaska for
disposition by the legislature thereof” for ",
and of those from Alaska 52'/j per centum
thereof shall be paid to the Territory of Alaska
for disposition by the Legislature of the Terri-
tory of Alaska" preceding the proviso, respec-
tively.

1957 Amendment. Pub.L 85-88 inserted
and of those from Alaska 52'/j per centum
thereof shall be paid to the Territory of Alaska
for disposition by i t Legislature of the Terri-
lo.y of Alaska" preceding the proviso.

1950 Amendment. Act Aug. 3, 1950, in pro-
viding that payments to States be made bi-an-
nualiy instead of annually, substituted "as
soon as practicable after December 31 and
June 30 of each year" for "after the expiration
of each fiscal year”.

1947 Amendment. Act May 27, 1947, ex-
tended provisions by allocating 377!% of the
money received from sales, bonuses, royalties,
and rentals of public lands to the Territory of
Alaska, for the construction and maintenance
of public schools or other public educational
institutions and added provisions relating to
disposition of proceeds or income derived by
the United States from mineral school sections
in the Territory of Alaska.

Effective Date of 1983 Amendment.
Amendment by section 104(a) of Pub.L
97-451 applicable with respect to payments
received by the Secretary of the Treasury after
Oct. 1, 1983, unless the Secretary by rule, pre-
scribes an earlier effective date, sec section
104(c) of Pub.L 97-451, set out as a note
under section 1714 of this title.

Amendment by section 104(a) of Pub.L
97-451 applicable to oil and gas leases issued
before, on, or after Jan. 12, 1983, except that
in the case of a lease issued before such dale,

no provision of such amendment or any i _
or regulation prescribed under such amen
mcnt to alter the express and specific pp..
sinns of such lease, see section 305 of Pub.t
97-451, set out as a note under section 1701

this title. A

Savings Provisions. Amendment by Publ£
94-579 not to be construed as terminating any
valid lease, permit, patent, etc., existing on
Oct. 21. 1976, see section 701 of Pub.L 94-579,
setout as a note under section 1701 of Title 43,
Public Lands.

Funds held by Colorado and Utah from
Interior Department Oil Shale Test Leases.
Section 317(b) of Pub.L 94-579 provided that
“Funds now held pursuant to said section 35
(this section] by the States of Colorado and
Utaii separately from the Department of the
Interior oil shale test leases known as C-A;
C-B; U-A and U-B shall be used by such
States and subdivisions as the legislature of
each State may direct giving priority to those
subdivisions socially or economically impact-
ed by the development of minerals leased un-
der this Act for (!) planning, (2) construction
and maintenance of public facilities, and (3)
provision of public services."

Admission of Alaska as State. Effective-
ness of amendment of this section by Pub.L
85-508 was dependent upon the admission of
Alaska into the Union under sections 6{k) and
8(b) of Pub.L 85-SOB. Admission was accom-
plished Jan. 3, 1959 upon issuance of Proc.No.
3269, Jan. 3, 1959, 24 F.R. 81, 73 Stat. cl6, as
required by sections 1 and 8(c) of Pub.L
85-508. See notes preceding section 21 of
Title 48. Territories and Insular Possessions.

Outer Continental Shelf; Revenues from
Leases. Disposition of revenues from leases
on submerged lands of outer Continental
Shelf, see sections 1337 and 1338 of Title 43,
Public Lands.

Legislative History. For legislative history
and purpose of Act May 27, 1947, see 1947
U-S.Code Cong.Scrvice, p. 1060. See, also. Act
Aug. 3. 1950, 1950 U.S.Code Cong.Scrvice, p.
2890; Pub.L 85-88, 1957 U-S.Code Cong, and
Adm.Ncws, p. 1294; Pub.L 85-508, 1958 US.
Code Cong, and Adm.News, p. 2933; Pub.L
94-273, 1976 US.Code Cong, and Adm.News,
p. 690; Pub.L 94-377, 1976 US.Code Cong,
and Adm.News, p. 1943; Pub.L 94-422, 1976
US.Code Cong, and Adm.News, p. 2442;
Pub.L 94-579, 1976 US.Code Cong, and Adm.
News, p. 6175; Pub.L 97-451, 1982 US.Code
Cong, and Adm.News, p. 4268.

Cross References

Disbursement of money received from mining of source material on coal lands, see section 541f

of this title.

Disposition of receipts derived from leases on lands acquired for military or naval purposes, see

section 355 of this title.

Disposition of royalties from mining of gold, silver or quicksilver, see section 292 of this title.
Foreign interests in leases of public lands made under this section, see section 7435 of Title 10,

Armed Forces.
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Jurisdiction and control over naval petroleum resei.es covered by leases granted under this

section, see section 742! of Title 10.

Late charges on payments to Slates required by this section, see section 1721 of this title.
Laws applicable, see sections 275 and 285 of this title.
Loans to States to relieve social and economic impact occasioned by development of mineral

leases, see section 1747 of Title 43, Public Lands.
Offsite leases, provisions for payments to be credited against annual rental, see section 241 of this

title.

Reduction of payment for entitlement land by amounts received under this section, see section

6903 of Title 31, Money and Finance.

West’s Federal Practice Manual

Mineral leasing revenues, see § 5392.

Library References

United Slates «=8l.
CJ.S. United Slates § 121.

Notes of Decisions

Moneys subject to disposition
Payments to States 3
Public lands within section 2

1. Moneys subject to disposition

Word "minerals” as used in section 715a of
Title 16 providing for distribution of all reve-
nues received by Secretary of Interior from
“sale or other disposition of * * * minerals" in
connection with operation of areas of National
Wildlife Refuge System would be read reslric-
lively so that such statute would govern distri-
bution of mineral leasing revenues only from
acquired land; therefore, distribution of min-
eral leasing revenues from wildlife refuge
which was created by reservation of land in
public domain was governed by this chapter.
Kenai Peninsula Borough v. Andrus, D.CAlas-
ka 1977, 436 F-Supp. 288, affirmed 612 F.2d
1210, affirmed 101 S.Ct. 1673, 451 US. 259, 68
LEd.2d 80.

2. Public lands within section

The Attorney General in advising the Presi-
dent as to whether or not this chapter was
applicable to executive order Indian reserva-
tions, drew an argument, from the mandatory
character of the language of this section for
the disposition of all the royalty moneys
raised, in support of hisopinion that this chap-

8 192. Payment of royalties
gas

ter was not so applicable. 1924, 34 Op-Atty.

Gen. 171, 181.

3. Payments ’ States

New Mexico’s claim against the Secretary of
the Treasury stating that this chapter requires
payment to states of 50% of federal royalties
diluted by windfall profits tax was an action
against the United States, although Secretary
of Treasury was nominal defendant in suit;
thus, suit was essentially one for money which
government owned and was a claim under the
Tucker Act, sections 1346(a)(2) and 1491 of
Title 28, over which the Claims Court pos-
sessed exclusive jurisdiction. State of N.M. v.
Regan, C.A.N.M.1984, 745 F2d 1318, certiorari
denied 105 S.Ct. 2138, 85 LEd.2d 496.

While Rattlesnake National Recreation Area
and Wilderness Act of 1980, section 460//-3 of
Title 16, authorized exchange of Montana
Power Company's lands for equal value of
“bidding rights" for competitive Federal coal
leases and proposed "Exchange Agreement"”
would require Treasury to pay State of Mon-
tana 50 percent share of total received, includ-
ing bidding rights, this section provides for
remitting "money" received by Ti -.usury and
since bidding rights are not money, State pay-
ment may not be based on their receipt. 1983,
62 Op.Conp.Gen. 102.

in oil or gas; sale of such oil or

AH royally accruing to the United States under any oil or gas lease or
permit under this chapter on demand of the Secretary of the Interior shall

be paid in oil or gas.

Upon granting any oil or gas lease under this chapter, and from time to
time thereafter during said lease, the Secretary of the Interior shall, except
whenever in his judgment it is desirable to retain the same for the use of ,,
the United States, offer for sale for such period as he may determine, upon
notice and advertisement on sealed bids or at public auction, all royalty oil
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andgasacci. or reserved to the United States under such lease. Su
advertisement a..d sale shall reserve to the Secretary of the Interior
right to reject all bids whenever within his judgment the interest of
Uniied States demands; and in cases where no satisfactory bid is receiv
or where the accepted bidder fails to complete the pur base, or where tli
Secretary of the Interior shall determine that it is un.'ise in the publi
interest to accept the offer of the highest bidder, the Secretary of th<
Interior, within his discretion, may readvertisc such royalty for sale, or sel
at private sale at not less than the market price for such period, or accept
the value thereof from the lessee: Provided, That inasmuch as the public
interest will be served by the sale of royalty oil to refineries not having
their own source of supply for crude oil, the Secretary of the Interior, when
he determines that sufficient supplies of crude oil are not available in the
open market to such refineries, is authorized and directed to grant prefer-
ence to such refineries, in the sale of oil under the provisions of this
section, for processing or use in such refineries and not for resale in kind,
and in so doing may sell to such refineries at private sale at not less than
the market price any royalty oil accruing or reserved to the United States
under leases issued pursuant to this chapter: Provided further, That in
selling such royalty oil the Secretary of the Interior may at his discretion
prorate such oil among such refineries in the area in which the oil is
produced: Provided, however, That pending the making of a permanent
contract for the sale of any royalty, oil or gas as herein provided, the
Secretary of the Interior may sell the current product at private sale, at not
less than the market price: And provided further, That any royalty, oil, or
gas may be sold at not less than the market price at private sale to any
department or agency of the United States.

(Feb. 25, 1920, c. 85, § 36, 41 Stat. 451; July 13, 1946, c. 574, 60 Stat. 533.).

Historical Note

1946 Amendment. ActJuly 13, 1946, insert- Outer Continental Shelf; Royalties from
ed first two provisos which were enacted In Leases. Payment of royalties from mineral
order to assist small business enterprise by  |eases on submerged lands of outer Continen-
encouraging the operation of oil refineries not  tal Shelf, sec section 13’v of Title 43, Public
having an adequate supply of crude oil. Lands.

Cross References

Cancellation or modification of contracts entered into pursuant to this section, see section 192a
of this title.

Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10.
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, see section 7421 or Title 10.

Laws applicable, sec sections 275 and 285 of this title.

Preferences to certain oil refineries not having their own stock of oil reserves, ineligibility under
his section, sec section 192b of this title.

West’s Federal Practice Manual

Payment of royalty in oil or gas, see § 5418.

Code of Federal Regulations

Disposal of government royalty oil, see 30 CFR 208.1 et seq.

| Ibrary References

Mines and Minerals «=5.1(8).
CJ.S. Mines and Minerals § 128.
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§ 192a

Notes of Decisions

Construction with other laws 1
Private sale to preferred reflncrie*
Cenerally 3
Resale of oil In kind 4
Sale at public bidding 2

1. Construction with other taws

Section 524 of former Title 34 (now covered
by section 7421 et seq. of Title 10) dealing
entirely with the naval petroleum reserves,
conferring upon the Secretary of the Navy
wide discretion as to administering the naval
reserves, and providing that he may conserve,
develop, use, and operate the properties in the
naval reserves cither directly or by contract,
lease, or otherwise, though section 524 of for-
mer Title 34 is a rider to an appropriation bill,
is complete in itself and independent of other
statutes, such as this section and the following
sections of this title, dealing with general pub-
lic land matters. US. v. Mammoth Qil Co.,
C.C.A.Wy0.1926. 14 F.2d 705, affirmed 48 S.Ct.
1. 275 US. 13.

Section 524 of former Title 34 (now covered
by section 7421 ct seq. of Title 10) conferring
power upon the Secretary of the Navy to con-
serve, develop, use, and operate the property
in the petroleum naval reserves in his discre-
tion directly or by contract lease, or otherwise,
and to use, store, exchange, or sell the oil and
gas products thereof and those from all royal-
ly oil from lands within such reserves, provid-
ed such sums as have been or may be turned
Into the Uniled States treasury from royalties
on such lands prior to July 1, 1921, not to
exceed 5500,000 are made available for this
purpose until July 1, 1922, limited exchange of
royalty oils to not exceeding named sum for
fuel oil for current use of navy in existing
depots, and did not authorize exchange for
new storage facilities, in view of this section,
section 191 of this title, requiring all proceeds
of sales of royalty oils to be turned into the
United States treasury, sections 484 and 487 of
Title 31 (now section 3302 of Title 31 and see
sections 2208, 2210, 4501 to 4840, 7201 to
7854, and 9501 to 9840 of Title 10). sections 5,
Il. and 12 of Title 41, and section 573 of
former Title 34 (now covered by sections 2301
and 2303 to 2305 of Title 10). Pan-American
Petroleum Co. v. U.S, C.C.A.Cal.1926, 9 F.2d
761, affirmed 47 S.Ct. 416, 273 US. 456, 71
LEd. 734.

The geographical preference scheme for pur-
chase of royalty oil from United States Depart-

ment of Interior under this section is not in
conflict with primary policy objectlvts of sub-
sequently enacted Emergency Petroleum Allo-
cation Act of 1973. section 751 el seq. of Title
15, and thus both statutes could be given
simultaneous effect. Lakcton Asphalt and Re-
fining, Inc. v. US. Dept, of Interior, D.C.Ittd.
1979, 476 FSupp. 668, affirmed 624 F.2d 784.

2. Sale at public bidding

The provision of this section that all royalty
accruing to the government under any lease
should, on demand of Secretary of Interior, be
paid in oil or gas, authorizes Secretary to take
royalty oil in kind or in money and he must
offer for sale at public bidding or auction only
the oil he elects to take in kind, and this
section docs not apply to oil which he elects to
take in money. US. v. Ohio Oil Co., C.CA.
Wyo.1947, 163 F.2d 633, certiorari denied 68
S.Ct. 459, 333 US. 833, 92 LEd. 1117, rehear-
ing denied 68 S.Ct. 738, 333 US. 865, 92 LEd.
1143.

3. Private sale to preferred refineries—Gen-
erally

Use of geographic preference system by the
Department of Interior to allocate royalty
crude oil under this section was rationally
related to purpose of amendment of this sec-
tion to distribute royally oil lo refineries not
having their own source of supply for crude
oil. Lakelon Asphalt Refining, Inc. v. US.
Dept, of Interior, C.A.Ind.1980, 624 F.2d 784.

The so-called preference eligible refiners sta-
tus. based solely on geographic location, for
purchase of royally oil from federal govern-
ment was not arbitrary and irrational on as-
serted ground that it bore no relationship to
governmental interest in furthering assistance
to all eligible refiners including a refiner from
outside the geographic area whose prior con-
tracts for purchase of royalty oil were not
renewed because it lacked the requisite prefer-
ence eligibility. Laketon Asphalt and Refin-
ing, Inc. v. US. Dept, of Interior, D.C.Ind.1979,
476 FSupp. 668, affirmed 624 F.2d 784.

4, e Resaleof oil In kind

Royalty oil exchange agreements as aulho-
rized by the Department of Interior were not
contrary to mandate of this chapter that the
oil was to be sold to eligible refiners "not for
resale in kind." Lakelon Asphalt Refining,
Inc. v. U.S. Dept, of Interior. C.A.ir.d.1980, 624
F.2d 784.

8 192a. cCancellation or modification of contracts
Where, under any existing contract entered into pursuant to the first

proviso in the second paragraph of section 192 of this title, any refinery is
required to pay a premium price for the purchase of Government royalty
oil, such refinery may, at its option, by written notice to the Secretary of
the Interior, elect either—
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(1) to terminate s«ch contract, the termination to take place at the!
end of the calendar month following the month in which such notice f
given; or t

(2) to retain such contract with the modifications, that (a) the priced

MINERAL LANDS AND MINING Ch. 3/

on and after March 1, 1949, shall be as defined in the contract, withoutjL

premium payments, (b) any credit thereby resulting from past premi®j

urn payments shall be added to the refinery's account, and (c) the'S

Secretary may, at his option, elect to terminate the contract as sol*

modified, such termination to take place at the end of the third *
calendar month following the month in which written notice thereof is
given by the Secretary.

(Sept. 1, 1949, c. 529, § 1, 63 Stat. 682.)

Historical Note

Codification. Section was not enacted as
part of Act Feb. 25. 1920, c. 85, 41 Slat. 437,
known as the Mineral Lands Leasing Act,
which comprises this chapter.

Legislative History. For legislative history
and purpose of Act Sept. 1, 1949, see 1949
U.S.Codc Cong.Service, p. 1909.

Cross References

Applicability of this scclion lo existing contracts for purchase of government royalty oil entered
into after July 13, 1S'9, see section 192b of this title.

Disposition of receipts derived from leases or permits issued under authority of this section, see
section 192c of this title.

Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10,
Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, sec scclion 7421 of Title 10.

Library References

Mines and Minerals e=5.1(7), (8).
C.J.S. Mines and Minerals § 128.

8 192b. Application to contracts

The provisions of sections 192a to 192c of this title shall apply to all
existing contracts for the purchase of Government royalty oil entered into
after July 13, 1946, and prior to September 1, 1949, irrespective of whether
a determination of preference status was made in connection with the
award of such contracts, but shall not apply to any such contract which
subsequent to its award has been transferred, through the acquisition of
stock interests or other transactions, to the ownership or control of a
refinery ineligible for a preference under section 192 of this title, and the
regulations in force thereunder at the time of such transfer.

(Sept. 1, 1949, c. 529, § 2, 63 Slat. 682.)

Historical Note

Codification. Section was not enacted as Legislative History. For legislative history

part of Act Feb. 2?, 1920, c. 85, 41 S_tat. 437, and purpose of Act Sept. 1, 1949, sec 1949
known as the Mineral Lands Leasing Act, U.S.Codc Cong.Service, p. 1909
which comprises this chapter. - ’ T ’

Cross References
Disposition of receipts derived from leases or permits issued under authority of this section, see
section 192c of this title.
Foreign interests in leases of public lands made under this section, see section 7435 of Title !0,
Armed Forces.
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Jurisdiction and control over naval petroleum reserves covered by leases granted under this
section, see section 7421 of Title 10.

8 192cC. Rules and regulations governing issuance of certain
leases; disposition of receipts

The Secretary of the Interior is authorized under general rules and
regulations to be prescribed by him tc issue leases or permits for the
exploration, development, and utilization of the mineral deposits, other
than those subject to the provisions of chapter 7 of this title, in those lands
added to the Shasta National Forest by the Act of March 19, 1948 (Public
Law 449, Eightieth Congress), which were acquired with funds of the
United States or lands received in exchange therefor: Provided, That any
permit or lease of such deposits in lands administered by the Secretary of
Agriculture shall be issued only with his consent and subject to such
conditions as he may prescribe to insure the adequate utilization of the
lands for the purposes set forth in the Act of March 19, 1948: And provided
further, That all receipts derived from leases or permits issued under the
authority of sections 192a to 192c of this title shall be paid into the same
funds or accounts in the Treasury and shall be distributed in the same
manner as prescribed for other receipts from the lands affected by the lease
or permit, the intention of thi: provision being that sections 192a to 192c of
this title shall not affect the distribution of receipts pursuant to legislation
applicable to such lands.

(Sept. 1, 1949, c. 529, § 3, 63 Stat. 683.)

Historical Note

References In Text. The Act of March 19.
1948 (Public Law 449, Eightieth Congress),
referred to in text, is Act Mar. 19, 1948, c. 139,
62 Stat. 83. See Shasta National Forest cod-
ification note set out under sections 486a to
486w of Title 16, Conservation.

Codification. Section was not enacted as
part of Act Feb. 25, 1920, c. 85, 41 Slat. 437,
known as the Mineral Lands Leasing Act.
which comprises this chapter.

Transfer of Functions. Functions of the
Secretary of the Interior under this section,
with respect to the use and disposal from

lands under the jurisdiction of the Secretary of
Agriculture of those mineral materials which
the Secretary of Agriculture is authorized to
dispose of from other lands under his jurisdic-
tion under sections 601 to 604 and 611 to 615
of this title, see Pub.L. 86-509, June 11, 1960,
J4 Stat. 205, set out as a Transfer of Functions
fr°em Secretaryol.,mcn®r to

culture note under section 2201 of Title 7.
Agriculture.

. Legislative History. For legislative history
and purpose of Act Sept. 1, 1949, sec 1949
US.Code CongScrvice, p. 1909.

Cross References

Applicability of this section to all existing contracts for purchase of government royalty oil
entered into after July 13, 1946, see section 192b of this title.
Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10,

Armed Forces.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this

section, sec section 7421 of Title 10.

Removal of nonlcasable minerals from lands within recreation areas in accordance with this
section, see section 460q-5 of Title 16, Conservation.

Code of Federal Regulations

Audits and inspections, see 30 CFR 217.50 et seq.
Leasing, minerals other than oil and gas, see 43 CFR Chap. Il, Subchap. C, Group 3500.

Minerals, sec 36 CFR 228.1 et seq.
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Library References

Mines and Minerals *=5.1(8).
CJ.S. Mines and Minerals § 128.

8 193. Disposition of deposits of coal, and so forth

The deposits of coal, phosphate, sodium, potassium, oil, oil shale, and J

gas, herein referred to, in lands valuable for such minerals, including lands
and deposits in Lander, Wyoming, coal entries numbered 18 to 49, inclu-
sive, shall be subject to disposition only in the form and manner provided
in this chapter, except as provided in sections 1716 and 1719 of Title 43,
and except as to valid claims existent on February 25, 1920, and thereafter
maintained in compliance with the laws under which initiated, which
claims may be perfected under such laws, including discovery.

(Feb. 25, 1920, c. 85, § 37, 41 Stat. 451; Feb. 7,1927, c. 66, § 5. 44 Stat. 1058; Aug. 8,
1946, c. 916, § 11, 60 Stat. 957; Oct. 30, 1978, Pub.L. 95-554, § 4, 92 Stat. 2074.)

Historical Note

Codification. Section was from Act Fct 25,
1920, in which words now reading "in Lander,
Wyoming, coal entries numbered 18 to 49,
inclusive." originally read "described in the
joint resolution entitled Joint resolution au-
thorizing the Secretary of the Interior to per-
mit the continuation of coal mining operations
on certain lands in Wyoming," approved Au-
gust 12, 1912, (Thirty-seven Statutes at Large
p. 1346).” The change was effected by interpo-
lation, in lieu of the reference to the 1912
resolution, the actual description of lands con-
tained in said resolution.

1978 Amendment. Pub.L. 95-554 provided
for disposition of minerals as provided in sec-
tions 1716 and 1719 of Title 43.

1946 Amendment. Act Aug. 8, 1946, exclud-
ed from section 5 of Act Feb. 7, 1927, the

incorporation, by reference, of section 181 of.

this title, and reenacted inclusion of deposits
of potassium.

1927 Amendment. Act Feb. 7, 1927, includ-
ed deposits of potassium.

Legislative History. For legislative history
and purpose of Pub.L. 95-554, see 1978 US.
Code Cong, and Adm.News, p. 4736.

Cross References

Foreign interests in leases of public lands made under this section, sec section 7435 of Title 10,

Armed Fo'ccs.

Jurisdiction and control over naval petroleum reserves covered by leases granted under this

section, see section 7421 of Title 10.

Laws applicable, see sections 275 and 285 of this title.

West's Federal Forms

Complaint, see § 1725 and Comment thereunder.

Notes of Decisions

Clalmi existent on Feb. 25, 1920
Generally 2
Discovery requirements 3
Work or Improvements 4
Deposits subject to disposition 1
Election as to procedure 5

1. Deposits subject to disposition

Under this chapter, the Department of the
Interior has the right to grant leases upon
placer mining claims to the owners thereof,
and when the Department has made findings
of fact and spoken with respect to the owner-
ship, or has recognized the ownership of a
placer mining act claim for the purpose of

granting a lease to the owner, unless the deci-
sion is impeached for fraud, jurisdictional ir-
regularities, or on account of being based
upon erroneous propositions of law, (hat adju-
dication is final, and will not be disturbed by
the courts. Hodgson v. Mountain, etc.. Oil
Co., D.C.Wyo0.1924, 297 F. 269. See, also,
Hodgson v. Midwest Oil Co., D.C.Wy0.1924,
297 F. 273.

2. Claims existent on Feb. 25,
1920—Generally
“Cash Coal Entry No. 13” was not within the
exception in this section precluding Secretary
of Interior from disposing of mineral lands,
including coal lands, other than by lease, ex-
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ccpt as lo valid claims existent at date of
passage of this chapter and (hereafter main-
tained in compliance with the laws under
which initiated, where such entry had been
cancelled on May 7, 1883 and therefore had
not been "existent at the date of the passage’
of this chapter and notice had not been filed
or the lands paid for as required by law.
Southport Land & Commercial Co. v. Udall.
C.A.Cal.1967. 371 FJd 526.

This section has no effect on the right to
relocate where the original location was made
before the enactment of this section. US. ex
rcl. Krushnic v. West, 1929, 30 F.2d 742. 58
App.D.C. 332, modified on other grounds 50
S.Ct. 103, 280 US. 306, 74 LEd. 445.

3. Discovery requirement*

In enacting this chapter, Congress contem-
plated that preexisting oil shale claims could
satisfy discovery requirement of section 22 et
scq. of this title. Andrus v. Shell Oil Co.,
Co0l0.1980, 100 S.Ct. 1932, 466 US. 657, 64
LEd.2d 593.

4. Work or Improvement*

Where oil shale mining claims, originally
asserted under sections 22, 26, 28 and 29 of
this title and sought to be matured under this
section had not substantially met conditions of
section 28 of this title respecting assessment
work, default in doing such assessment work
did not inure only to benefit of rclocators but,
under sections 22, 26, 28 and 29 of this title,
claims were subject to cancellation with return
of full possessory rights to the government.
Hickel v. Oil Shale Corp.. Co0l0.1970, 91 S.Ct.

30 §A)a

196, 400 US. 48, 27 LEd.2d 193, mandate
conformed to 370 F-Supp. 108.

Locator of mining claim defaulting in annu-
al assessment work for one year, but resuming
assessment work before intervention of any
relocation by third parties, was entitled to pat-
ent after aggregate of 5500 worth of labor had
been performed, notwithstanding 30 U.S.C.A.
§ 193, withdrawing certain mineral deposits
from private acquisition, since locator was not
by reason thereof subjected to any forfeitures
that did not apply to this title, and mere fact
that oil shale claims were no longer subject to
relocation did not affect the rights of the origi-
nal locator under existing law. Wailburv. VS.
ex rel. Krushnic. 1930, 50 S.Ct. 103, 280 VS.
306, 74 LEd. 445.

5. Election a* to procedure

Under this section, the owner of a claim
maintained and perfected in accordance with
the requirements of section 35 of this title has
the option to proceed either under section 35
of this title or this chapter. Hodgson v. Mid-
west Oil Co., D.C.Wy0.1924, 297 F. 273.

Where persons claiming rights under section
35 of this title applied for a lease, they elected
lo prosecute the claim further by submitting it
lo the Interior Department under this chapter,
and gave up their right to prosecute it under
section 35 of this title, especially where they
transferred their alleged titles to the govern-
ment by deed as a condition precedent to
receiving a lease. Robbins v. Elk Basin Con-
sol. Petroleum Co., D.C.Wyo0.1922, 285 F. 179.

8 193a. Preference right of United States to purchase coal for
Army and Navy; price for coal; civil actions; Juris-

diction

The United States shall, at all times, have the preference right to purchase
so much of the product of any mine or mines opened upon the lands sold
under the provisions of this Act, as may be necessary for the use of the
Army and Navy, and at such reasonable and remunerative price as may be
fixed by the President; but the producers of any coal so purchased who
may be dissatisfied with the price thus fixed shall have the right to
prosecute suits against the United States in the United States Claims Court
for the recovery of any additional sum or sums they may claim as justly
due upon such purchase.

(May 28, 1908, c. 211, § 2, 35 Stat. 424; Apr. 2, 1982, Pub.L. 97-164, Title I.
§ 160(a)(10), 96 Stat. 48.)

Historical Note

Codification. Section was not enacted as
part of Act Feb. 25. 1920, c. 85, 41 Stat. 437,
known as the Mineral Lands Leasing Act,
which comprises this chapter,

References In Text. This Act, referred lo in
text, is Act May 28, 190S, c. 211, 35 Stat. 424.
Sections 1, 3, and 4 of this Act related to
consolidation of claims permitted and the lim-
it of acreage, prohibition against unlawful Section was formerly classified to section
trusts, etc., and contents of patents, respective- 453 of Title 48, Territories and Insular Posses-
ly, and are not classified to the Code. sions.
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1982 Amendment. Pub. L 97-164 substitut-
ed "United States Claims Court" for "Court of

1982, see section 402 of Pub. L-97-164, set outl
as a note under section 171 of Title 28, iu '

Claims". ciary and Judicial Procedure.
. Legislative History. For legislative histo.
Effective Date of 1982 Amendment. .4 5y rpose of Pub. L. 97-164, sec 1982

Amendment by Pub. L. 97-164 effective Oct. L Code Cong, and Adm. News, p. 11. - A

Cross References

Foreign interests in leases of public lands made under this section, see section 7435 of Title 10 £
Armed Forces. 9

Jurisdiction and control over naval petroleum reserves covered by leases granted under this ]1

section, see section 7421 of Title 10.

8 194. Repealed. Pub.L. 89-554, § 8(a), Sept 6, 1966, 80 Stat f!
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Historical Note

Section, Acts Feb. 25. 1920, c. 85. § 38. 41
Stat. 451; Mar. 3, 1925, c. 462, 43 Slat. 1145,
related to fees and commissions of registers

(successors to consolidated offices of registers
and receivers), the predecessors of managers.

SUBCHAPTER II-COAL

§ 201. Leases and exploration

(a) Division Into tracts; negollated sales on exercise of"

bidding and award;

righl-ot-way permits; leases to public agencies; fair market value of leases; A

leases in National Forests; comprehensive land-use plans;
posed lease offering

(@)} The Secretary of the Interior is authorized to divide any lands subject 1

to this chapter which have been classified for coal leasing into leasing
tracts of such size as he finds appropriate and in the public interest and
which will permit the mining of all coal which can be economically
extracted in such tract and thereafter he shall, in his discretion, upon the
request of any qualified applicant or on his own motion, from time to time,
offer such lands for leasing and shall award leases thereon by competitive

notice of pro- '3

|
J

bidding; Provided, That notwithstanding the competitive bidding require- j

ment of this section, the Secretary may, subject to such conditions which he -i

deems appropriate, negotiate the sale at fair market value of coal the
removal of which is necessary and incidental to the exercise of a right-of-
way permit issued pursuant to Title V of the Federal Land Policy and
Management Act of 1976 [43 U.S.C.A. § 1761 et seq.]. No less than 50 per !
centum of the total acreage offered for lease by the Secretary in any one
year shall be leased under a system of deferred bonus payment. Upon'
default or cancellation of any coal lease for which bonus rayments are due,
any unpaid remainder of the bid shall be immediately payable to the

United States. Areasonable number of leasing tracts shall be reserved and #

offered for lease in accordance with this section to public bodies, including
Federal agencies, rural electric cooperatives, or nonprofit corporations
controlled by any of such entities: Provided, That the coal so offered for
lease shall be for use by such entity or entities in implementing a definite

plan to produce energy for their own use or for sale to their members or .i,

customers (except for short-term sales to others).

No bid shall be accepted '|g

which is less than the fair market value, as determined by the Secretary, of 's»

Prior to his determination of the fair market
388

the coal subject to the lease.
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value of the coal subject to the lease, the Secretary shall give opportunity
for and consideration to public comments on the fair market value.
Nothing in this section shall be construed to require the Secretary to make
public his judgment as to the fair market value of the coal to be leased, or
the comments he receives thereon prior to the issuance of the lease. He is
authorized, in awarding leases for coal lands improved and occupied or
claimed in good faith, prior to February 25, 1920, to consider and recognize
equitable rights of such occupants or claimants.

(2)(A) The Secretary shall not issue a lease or leases under the terms of
this chapter to any person, association, corporation, or any subsidiary,
affiliate, or persons controlled by or under common control with such
person, association, or corporation, where any such entity holds a lease or
leases issued by the United States to coal deposits and has held such lease
or leases for a period of ten years when such entity is not, except as
provided for in section 207(b) of this title, producing coal from the lease
deposits in commercial quantities. In computing the ten-year period re-
ferred to in the preceding sentence, periods of time prior to August 4, 1976,
shall not be counted.

(B)  Any lease proposal which permits surface coal mining within the

boundaries of a National Forest which the Secretary proposes to issue
under this chapter shall be submitted to the Governor of each State within
which the coal deposits subject to such lease are located. No such lease
may be issued under this chapter before the expiration of the sixty-day
period beginning on the date of such submission. If any Governor to
whom a proposed lease was submitted under this subparagraph objects to
the issuance of such lease, such lease shall not be issued before the
expiration of the six-month period beginning on the date the Secretary is
notified by the Governor of such objection. During such six-month period,
the Governor may submit to the Secretary a statement of reasons why such
lease should not be issued and the Secretary shall, on the basis of such
statement, reconsid :r the issuance of such lease.

(3)(A)(1) No lease sale shall be held unless the lands containing the coal
deposits have been included in a comprehensive land-use plan and such
sale is compatible with such plan. The Secretary of the Interior shall
prepare such land-use plans on lands under his responsibility where such
plans have not been previously prepared. The Secretary of the Interior
shall inform the Secretary of Agriculture of substantial development inter-
est in coal leasing on lands within the National Forest System. Upon
receipt of such notification from the Secretary of the Interior, the Secretary
of Agriculture shall prepare a comprehensive land-use plan for such areas
where such plans have not been previously prepared. The plan of the
Secretary of Agriculture shall take into consideration the proposed coal
development in these lands: Provided, That where the Secretary of the
Interior finds that because of non-Federal interest in the surface or because
the coal resources are insufficient to justify the preparation costs of a
Federal comprehensive land-use plan, the lease sale can be held if the lands
containing the coal deposits have been included in either a comprehensive
land-use plan prepared by the State within which the lands are located or a
land use analysis prepared by the Secretary of the Interior.

(1)  In preparing such land-use plans, the Secretary of the Interior or,
the case of lands within the National Forest System, the Secretaiy of
Agriculture, or in the case of a finding by the Secretary of the Interior that
because of non-Federal interests in the surface or insufficient Federal coal,
no Federal comprehensive land-use plans can be appropriately prepared,
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CHAPTER 3A—LEASES AND PROSPECTING PERMITS

2. COAL Sec.
Sec. and transmittal to Congress; con-
202a.  Consolidation of coal leases into tents.
logical mining unit. (b) Stratigraphic drilling; scope; state-

(1) Approval by. Secretary; public hear- " ment of results. .
ing; definition. 208-2. Report to Congress on leasing and

(2) Mining plan; ;equircments. production of coal lands; con-

(3) Conditions for approval. ’ 'tents; recommendations; report

(4) Amendment to lease. by Attorney General on compe-

. (5) Leases issued before  daleof  enact- .1 tition in coal industry and cfiec-
m, ment of this Act- . ¥ tii eness of antitrust laws.

(6) Lessee required to form unit 208a.  Repealed. A oyt e

(7) Required acreage. .. 4. OIL AND GAS

(8) Acreage limitations for coal leases not. 937, Delinquent royalty accounts under
waived. ' leases regulating development of.

208-1. Exploratory program for evalua- oil and gas on Federal lands; rec-
tion of known recoverable coal ommendations for corrective ac-
resources. tion. s ‘

(a) Authorization; purpose. L, 5 OIL SHALE-

(b) Seismic,, geophysical, geochemicalﬂ : R
stratigraphic drilling. . 1. Leases of lands.

(c) Exploratory drilling by party not un-,  (»). '(0) [See nudn edition fdr Text].
der contract to United States; con- . (c) Multiple use principle leases; gilsonite
fidentiality of, information prior to including all vein-type solid hydro-
award of lease. carbons.  *

(d) Availability to public of all data, in- ( Ofsite leases; single lease within Col-
formation, maps, surveys; confi- orado to Federal lessee for disposal
dentiality of information purchased of waste and construction of facili-
from commercial sources not under ties; two separate Icases for devel-
contract to United States prior to opment on non-Federal lands;
award of lease. ' acreage, service, and transfer re-

(e) Information or data from Federal de- .strictions; mineral rights exclusion;
partments or agencies; oonfidential- .. specific considerations affecting is-

e ity of proprietary information or suance; .terms and conditions pre-
data; utilization of Federal depart- scribed by Federal agency with jur-
" ments and agencies by agreement isdiction over,.surface lands; other

'(0 Publication of geological arid geophy- general provisions:'term of lease,
sical maps and reports of lands of- lands .included, . and protective
fered for lease. Y. terms; annual .rentals: fair.market

(9) Implementation plan for coal lands value, revision, and advance pay-

exploration program; development ments, option for distributions to
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State entities afTected by shale de- specific considerations affecting is-
velopment; other consistent leasing suance; recommendations of Gov-
provisions applicable. ernor for guidance of Secretary:
(e) Coordination of Federal and State balance between national interest
planning processes, minimization of and State's interests; reasons for
duplication of permits, avoidance of Secretary’s determination; written
delays, and anticipation and mitiga- communication to Governor and
tion of impacts of development; publication in Federal Register.

1 GENERAL PROVISIONS

§ 181. Lands subject to disposition; persons entitled to benefit*; reciprocal
privileges; helium rights reserved

Deposits of coal, phosphate, sodium, potassium, oil, oil shale, gilsonite (including
all vein-type solid hydrocarbons), or gas, and lands containing such deposits owned
by the United States, including those in national forests, but excluding lands
acquired under the Appalachian Forest Act, approved March 1, 1011 (36 Stat 961),
and those in incorporated cities, towns, and villages and in national parks and
monuments, those acquired under other Acts subsequent to February 25, 1920, and
lands within the naval petroleum and oil-shale reserves, except as hereinafter
provided, shall be subject to disposition in the form and manner provided by this
chapter to citizens of the United States, or to associations of such citizens, or to any
corporation organized under the laws of the United States, or of any State or
Territory thereof, or in the case of coal, ail, oil shale, or gas, to municipalities.
Citizens of another country, the laws, customs, or regulations of which deny similar
or like privileges to citizens or corporations of this country, shall not by stock
ownership, stock holding, or stock control, own any interest in any lease acquired
under the provisions of this chapter.

The term “oil" shall embrace all nongascous hydrocarbon substances other than
those substances leasable as coal, oil shale, or gilsonite (including all vein-type solid
hydrocarbons).

The term "combined hydrocarbon lease" shall refer to a lease issued in a special
tar sand area pursuant to section 226 of this title after November 16, 1981.

The term "special tar sand area” means (1) an area designated by the Secretary of
the Interior’s orders of November 20, 1980 (45 FR 76800-76801) and January 21,
1981 (46 FR 6077-6078) as containing substantial deposits of tar sand.

The United States reserves the ownership of and the right to extract helium from
all gas produced from lands leased or otherwise granted under the provisions of this
chapter, under such rules and regulations as shall be prescribed by the Secretary of
the Interior; Providedfurther, That in the extraction of helium from gas produced
from such lands it shall be so extracted as to cause no substantialdelay in the
delivery of gas produced from the well to the purchaser thereof.

(As nmendcd Nov. 16, 1981, Pub.L 97-73, § 1(1), (4), 95 otaL 1070.)

1981 ‘jnautaent. Pub.L 97-78 substituted Short Title of 1976 Amendments. Section  1(a)
“gilsoniu- including all vein-type solid hydroear- of Pub.L 94-377, Aug. 4, 1976, SO Stat. I'83, as
trons),” for “"native asphalt, solid and semisolid amended by Pub.L 95-554, 5 8, Oct. 30. IV78, 92
bitumen, and bituminous rock (including oil-im-  Stat. 2075, provided that: "“This Aci [en. cling
pregnated rock or sands from which oil is recover-  sections 202a, 208-1 and 208-2 of this title,
able only by special treatment after the deposit is amending sections 184, 191, 201, 203, 207, 209
mined or ouanied)" and added three paragraphs snd 332 of "> lille- repealing sections 201-1 end
which defined "oil", “combined hydrocarbon 204 of this title, and enacting provisions set out . s

lease”, and “special tar sand area", respectively. ™ !° under s'c*Ons ,M> 201, former sectioi
201-1, 203 and former secUon 204 of this title)

Short Title of 1981 Amendment. Puo.L  may be cited as the 'Federal Coal Leasing Amcnd-
97-78, Nov. 16, 1981, 95 Stat. 1070, which gener-  menls Act of 1976"."
ally made provision for a combined hydrocarbon Strings Provision*.  Provisions or Federal
lease through an amendment of this section and Land Policy and Management Act of 1976,
sections 182, 184, 209, 226, 241. 351, and 352 of Pub.L. 94-579, Oct. 21. 1976, 90 Stat. 2743, not
this title and the enactment of provisions set out  to be construed as permitting any person to place,
as a note under this section, is popularly known as  or allow to be placed, spent oil shale, c'c., on any
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cry of shale oil under the Act or Feb. 25, 1920,
eectlnn 181 et seq. of this title, see section 701(d)
of Pub,L 94-579, set out as a note under section
1701 of Title 43, Public Lands.

Construction tad Applicability of 1981 Amend-
ments. Section 1(10), (11) of Pub. L. 97-78
provided that:

"(10) Nothing in this Act [see Short Title of
1981 Amendment note under this section] shall
affect the taxable status of production from tar
sand under the Crude Oil Windfall Profit Tax Act
ct 1980 (Public Law 96-223), reduce the depletion
allowance for production from tar sand, or other-
wise affect the eaisting tax status applicable lo
such production.

"(11) No provision of this Act [se: Short Title
of 1981 Amendment note under this section] shall
apply to national parks, national monuments, or
other lands where mineral leasing is prohibited by
law. The Secretary of the Interior shall apply the
provisions of this Act to the Glen Canyon Nation-
al Recreation Area, and lo any other units of the
national park system where mineral leasing is
permitted, in accordance with any applicable min-
erals manigement plan if the Secretary finds that
there will be no resulting significant adverse im-
pacts on the administration of such area, or on
other contiguous units of the national park sys-
tem."

Legislative History. For legislative history and
purpose of Pub.l. 97-78, see 1981 U.S.Codc
Cong, and Adm.Nrws p. 1740.

West’s Federal Forma
Complsint for establishment of oil shale claims,
see 5 1725.

Weal's Federal Practice Manual
Classification of lands, see § 5572.
Geothermal resources, see { 5467.

Mineral leasing, see § 5391 et scq.
Multiple mineral development, see $ 5328.

Notes of Decisions

Application for leases 35
Interpretation of contracts 28a

4. Purpose

This chapter was intended to promote wise
development of natural resources and lo obtain for
the public reasonable financial returns on assets
belonging to the public. Mountain Sutler Legal
Foundation v. Andrus, D.C.Wyo0.1980, 499
F.Supp. 383.

7. Allens, disability of

In Issuing decision barring Kuwaiti citizens and
corporations from acquiring interests in oil and
gas leases on public lands under this chapter,
Secretary of the Interior departed from clear legis-
lative purpose underlying the alien qualification
provision of this chapter, this section being con-
cerned about discrimination against the United
States citizens by foreign countries. Santa Fe
Intern. Corp. v. Watt, D.C.Dcl.1984, 591 F.Supp.
929.

Fact that Kuwait owned 200,000 shares of oil
company which owned all the shares of another
company which owned 26 percent of shares of
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Note 28a

corporation proposing to construct northern tier
oil pipeline did not establiin that Kuwait had
“Hock ownership" In corporation propoaing to
construct pipeline so u to violate provision of this
chapter prohibiting grant of right-of-way across
federal lands to foreigners. No Oilportl v. Carter.
D.CWaah.1981, 520 F-Supp. 134.

18. Generally

The Department of Interior's 1947 policy di-
rective known u the Krug memorandum, which
slated that lands located north of the elcvenlh
standard parallel in Telon County, Wyoming,
were withdrawn from leasing, with few creep(ions,
was not contrary to law but was a proper exercise
of the Secretary's discretionary power and author-
ity. Learned v. Watt, D.GWyo.l98I, 528
F.Supp. 980.

23. Remedies of leasee

Where the United States reserves the mineral
estate, together with the right to prospect for,
mine, and remove the same, in a grant of the
surface estate, there is a servitude laid on the
surface estate for the benefit of the mineral estate.
Transweslem Pipeline Co. v. Kerr-McGee Corp..
C.A.N.M.1974, 492 F.2d 878, certiorari dismissed
95 S.Ct. 691.

Fact that lessee of mineral rights was granted
exclusive right and privilege to mine, remove, and
dispose of all potassium and associated deposits
and fact that surface owner, a pipeline company
which had originally been granted a right-of-way
to build a compressor and which had subsequently
acquired the land had taken the land in both
instances subject to all valid existing rights defeat-
ed surface owner’s claim that Congress intended
that pipeline facilities have surface support and
that it was entitled lo lateral and subjscent sup-
port for its compressor station. Id.

Right of lessee of mineral rights lo mine land
prevailed over right of pipeline company which
held the surface rights in a grant from the United
States which reserved the mineral estate to the
government, and lessee of mineral rights was em-
powered to remove the minerals and, if necessary,
to subside the surface in so doing. Id.

25. Jurisdiction

District court had jurisdiction to determine
whether complaint, which was founded on this
chapter and regulations promulgated pursuant
thereto, stated a claim under federal law upon
which relief could be granted. Pullman v. Chor-
ney, D.C.Col0.1981. 509 F.Supp. 162, affirmed
712 F.2d 447.

28a. Interpretation of contracts

Federal law does not govern all questions of
contract interpretation involving leases issued un-
der this chapter, but it applies to questions with
significant implication for federal policy and
which require uniform resolution throughout fed-
eral system, and thus federal law governed deter-
mination of whether Interior Department improp-
erly rejected individual applicants' olTeis to lease,
after Iheir application cards were drawn, on basis
that filing service company’s “"Amendment and
Disclaimer” of illegal standard contract clause
was ineffective. Lowey v. Watt, 1982, 684 F.2d
957, 221 U.S.App.D.C. 435.
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Not* 36
35. Application tor lata

Filing icrvicc'i disclaimer of any interest it may
have had in its client's oil and gas lease* was valid
Tor purposes of regulation which require* disclo*
sure of all interests in lease, where fliing service's
unilateral waiver of its rights was most speedy and
cost efficient way to protect interest of its clients,
need for change was clear, and filing service was
not coerced into relinquishing its rights under
contract. Coyer v. Watt, C.A.Wy0.1983, 720
F.2d 626, certiorari denied 104 S.Ct. 2346, 80
L.Ed.2d 820.

Filing service company's "Amendment and Dis-
claimer" of illegal rsclusive sales agency clause
contained in standard agreements clients executed
before filing applications for noncompetitive leases
to be issued punuanl lo this chapter was efliective
to waive any illegal interest of the company in
filed lease applications, even though the company
received no new consideration for such “Amend-
ment and Disclaimer” and did not give its clients
immediate notice of such waiver, and even though

Right lo be fairly and equally considered ap-
plies only among competing applicants for fcdenl
oil and gas leases filed under provisions of this
chapter, and applicants for oil and gas lease* on
Alaska North Slope land ultimately allocated lo
Arctic Slope Regional Corporation under Alaska
Native Cairns Settlement An of 1971, section
1601 et seq., of Title 43, therefore could not argue
that they svere not fairly treated vis-a-vis such
corporation. Rowe v. U.S., D.C.Alaska 1979,464
F.Supp. 1060, afTtrmed in part, reversed in part on
other grounds 633 F.2d 799, certiorari denied 101
S.Ct. 2047, 451 U.S. 970, 68 LEd.2d 349.

Where applicant for federal oil and gas leases
on Alaska North Slope lands filed simultaneous
offers within preset deadline, fact that first-year
rental payments under such offers were not re-
turnable did not indicate that Department of Inte-
rior agreed to be bound to issuance of leases to
successful drawees, and Secretary of Interior
therefore was not prevented from rejecting ofTcrs
and allocating lands in question to Arctic Slope

4

the “Amendment and Disclaimer” was condition-  Regional Corporation pursuant to Alaska Native
al in form. Lowey v. Watt, 1982, 684 F.2d 957,  Claims Settlement Act of 1971, section 1601 et
221 U.SApp.D.C. 435. seq., of Title 43. Id.

§ 182. Lands disposed of with reservation of deposits of coal, and so forth

The provisions of this chapter shall also apply to all deposits of voal, phosphate,
sodium, oil, oil shale, gilsonite (including ail vein-type solid hydrocarbons), or gas in
the lands of the United States, which lands may have been or may be disposed of
under laws reserving to the United States such deposits, with the right to prospect
for, mine, and remove the same, subject to such conditions as are or may hereafter
be provided by such laws reserving such deposits.

(As amended Nov. 16, 1981, Pub.L. 97-78, g 1(1), 95 Slat 1070.)

1981 Amendment. Pub.L. 97-78 substituted Legislative History. For legislative history r’.J
“gilsonite (including all vein-type solid hydroair-  purpose of Pub.L 97-78, see 1981 U.S.Code
bons),” for “native asphalt, solid and semisolid  Cong. Adm.News, p. 1740.
bitumen, and bituminous rock (including oil-im-
pregnated rock or sands from which oil is recover- ,v—.. .-
able only by special treatment after the deposit is ~ We* *Ftdtrl1 Pr*ctlcc
mined or quarried)”. Applicable lands, see § 5393.

§ 183. Cancellation of prospecting permits

West'* Federal Practice Manual
Termination of leases and permits, see § 5401.

§ 184. Limitations on leases held, owned or controlled by persons, associations
or corporations

(a) Coal leaseo or permits, acreage; regulations

1) No person, association, or corporation, or any subsidiary, affiliate, or persons
controlled by or under common control with such person, association, or corporation
shfll take, hold, own or control at one time, whether acquired directly from the
Secretary under this chapter or otherwise, coal leases or permits on an aggregate of
more than forty-six thousand and eighty acres in any one State and in no case
greater than an aggregate of one hundred thousand acres in the United States:
Provided, That any person, association, or corporation currently holding, owning, or
controlling more than an aggregate of one hundred thousand acres in the United
States on the date of enactment of this section shall not be required on account of
this section to relinquish said leases or permits: Provided, further, That in no case
shall such person, association, or corporation be permitted to take, hold, own, or
control any further Federal coal leases or permits until such time as their holdings,
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ownership, or control of Federal leases or permits has been reduced below an
aggregate of one hundred thousand acres within the United States.

(2) Repealed. Pub.L 94-377, § 11(b), Aug. 4, 1976, 90 Stat 1090.
[See main volumefor text of (b) and (c)]

(d) Oil or gtia Iraaca, acreage, Alaska; optlom, semiannual itatcmcnta

(1) No person, association, or corporation, except as otherwise provided in this
chapter, shall take, hold, own or control at one time, whether acquired directly from
the Secretary under this chapter or otherwise, oil or gas leases (including options for
such leases or interests therein) on land held under the provisions of this chapter
exceeding in the aggregate two hundred forty-six thousand and eighty acres in any
one State other than Alaska. Provided, however, That acreage held in special tar
sand areas shall not be chargeable against such State limitations. In the case of the
State of Alaska, the limit shall be three hundred thousand acres in the northern
leasing district and three hundred thousand acres in the southern leasing district,
and the boundary between said two districts shall be'the left limit of the Tanana
River from the border between the United States and Canada to the confluence of
the Tanana and Yukon Rivers, and the left limit of the Yukon River from said

confluence to its principal southern mouth.
[See main volume for text of (2); (e) to (j)]

(k) Unlawful trusta; forfeiture

Except as otherwise provided in this chapter, if any lands or deposits subject to the
provisions of this chapter shall be subleased, trusteed, possessed, or controlled by
any device permanently, temporarily, directly, indirectly, tacitly, or in any manner
whatsoever, so that they form a part of or are in any wise controlled by any
combination in the form of an unlawful trust, with the consent of the lessee,
optionee, or permittee, or form the subject of any contract or conspiracy in restraint
of trade in the mining or selling of coal, phosphate, oil, oil shale, gilsonite (including
all vein-type solid hydrocarbons), gas, or sodium entered into by the lessee, optionee,
or permittee or any agreement or understanding, written, verbal, or otherwise, to
which such lessee, optionee, or permittee shall be a party, of which hia or its output
is to be or become the subject, to control the price or prices thereof or of any holding
of such lands by any individual, partnership, association, corporation, or control in
excess of the amounts of lands provided in this chapter, the lease, option, or permit
shall be forfeited by appropriate court proceedings.

(/) Rulea and regulations; notice to and consultation with Attorney General; application of
antitrust laws; definitions

(1) At each stage in the formulation and promulgation of rules and regulations
concerning coal leasing pursuant to this chapter, and at each stage in the issuance,
renewal, and readjustment of coal leases under this chapter, the Secretary of the
Interior shall consult with and give due consideration to the views and advice of the
Attorney General of the United States.

(2) No coal lease may be issued, renewed, or readjusted under this chapter until at
least thirty days after the Secretary of the Interior notifies the Attorney Genera! of
the proposed issuance; renewal, or readjustment Such notification shall contain
such information as the Attorney General may require in order to advise the
Secretary of the Interior as to whether such lease would create or maintain a
situation inconsistent with the antitrust laws. If the Attorney General advises the
Secretary of the Interior that a lease would create or maintain such a situation, the
Secretary of the Interior may not issue such lease, nor may he renew or readjust
such lease for a period not to exceed one year, as the case may be, unless he
thereafter conducts a public hearing on the record in accordance with subchaptcr 11
of chapter 5 of Title 5 and finds therein that such issuance, renewal, or readjustment
i3 necessary to effectuate the purposes of this chapter, that it is consistent with the
public interest, and that there are no reasonable alternatives consistent with this
chapter, the antitrust laws, and the public interest.

(3) Nothing in this chapter shall be deemed to convey to any person, association,
corporation, or other business organization immunity from civil or criminal liability,
or to create defenses to actions, under any antitrust law.

(4) As used in this subsection, the term "antitrust law” means—
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(A) the Act entitled “An Act to protect trade and commerce against unlawful
restraints and monopolies"”, approved July 2, 1890 (15 U.S.C.A. § 1 et seq.), as

amended;

(B) the Act entitled "An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes”, approved October 15, 1914
(15 U.S.C.A. § 12 et seq.), as amended;

(C) the Federal Trade Commission Act (15 U.S.C.A. 8§ 41 et seq.), as amended;

(D) sections 73 and 74 of the Act entitled “An Act to reduce taxation, to
provide revenue for the Government, and for other purposes", approved,August
27, 1894 (15 U.S.C.A. 88 8 and 9), as amended; or

(E) the Act of June 19, 1936, chapter 592 (15 U.S.C.A. 88 13, 13a, 13b, and

21a).

(As amended Aug. 4, 1976, Pub.L 94-377, §§ 11, 16, 90 Stat 1090, 1091; Nov. 16, 1981, Pub.L.

97-78, } 1(2), (6), 95 Stat 1070.)

References In Text The dstc of enactment of
this section, referred to in subscc. («XI). probably
means the dale of enactment of Pub. L 94-377,
which was Aug. 4, 1976.

The Act entitled “An Act to protect trade and
commerce against unlawful restraint! and mono-
polies”, approved July 2, 1890, as amended, re-
ferred to in subscc. (/X4XA), is Act July 2, 1890,
c. 647, 26 Slat. 209, as amended, known as the
Sherman Act, which is classified to sections | to 7
of Title 15, Commerce and Trade. For complete
classification of this Act to the Code, see Short
Title note set out under section | of Title 15 and
Tables volume.

The Act entitled “An Act to supplement exist-
ing laws against unlawful restraints and monopo-
lies, and for other purposes", approved October
15, 1914, as amended, referred to in subsec.
(«'X4XB). is Act Oct. 15, 1914, c. 323, 38 StaL
730, as amended, known as tbe Clayton Act, and
is classified generally to sections 12, 13, 14 to 19,
20, 21, and 22 to 27 of Title 15, Commerce and
Trade, and sections 52 and 53 of Title 29, Labor.
For further details and complete classification of
this Act to the Code, see References in Text note
set out under section 12 of Title 15 and Tables
volume.

The Federal Trade Commission Act, referred to
in subsec. (/X4XQ. is Act Sept. 26, 1914, c. 311,
38 Stat. 717, as amended, which is classified gen-
erally to subchapter | (section 4L et seq.) of
chapter 2 of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
section 58 of Title 15 and Tables volume.

Sections 73 and 74 of the Act entitled "An Act
to reduce taxation, to provide revenue for the
Government, and for other purposes", approved
August 27, 1894, as amended, related'lp In tub-
sec. (fX4XD), are sections 7J and 7t of Act Aug.
27, 1894, c. 349, 28 Stat: 509, popularly known as
the Wilson TarilT Act, and are classified to sec-
tions 8 and 9 of Title 15.

The Act ofJune 19, 1936, chapter 592, referred
to in subsec. (/X4XE), is Act June 19, 1936, c.
592, 49 Slat. 1526, known as the Robinson-Pat-
man Anti-discrimination Act, which enacted sec-
tions 13a, 13b, and 21a of Title 15, Commerce and
Trade, and amended section 13 of Title 15. For
complete classification or this Act to the Code, see
Short title note set out under section 13 ofTille 15
and Tables volume.

Codification. “Subchapter 1l of chapter 5 of
Thtle " was substituted for “the Administrative

Procedure Act" on authority of section 7(b) of
Pub. L 89-554, Sept. 6, 1966, 80 Stat. 631,
section | of which enacted Title 5, Government
Organization and Employees.

1981 Amendment.  Subscc. (dXI). Pub.L.
97-78, § 1(5), nddcd proviso that acreage held in
special tar sand areas not be chargeable against
State limitations.

Subscc. (k). Pub.L 97-78, § 1(2), substituted
"gilsonitc (including all veintype solid hydrocar-
bons)," for “native asphalt, solid and azmisolid
bitumen, bituminous rock,".

1976 Amendment.  Subsec. (aXO- Pub.L
94-377, } 11(e), added “or any subsidiary, affil-
iate, or persons controlled by or under common
control with such person, association, or corpora-
tion" preceding “shall take, hold, own or con-
trol", “and in no case greater than an aggregate of
one hundred thousand acres in the United States"
following “in any one State,” the proviso relating
to the non-relinquishment of leases or permits by
an entity owning or controlling more than an
aggregate of one hundred thousand acres, and the
proviso prohibiting the ownership or control of
further Federal leases or permits until reduction
to below an aggregate of one hundred thousand
acres.

Subsec. (aX2). Pub.L 94-377, § 11(b), struck
out subscc. (aX2) providing for application-, hear-
ing and granting of'additional acreage, not to!
exceed 5120 acres in any one State, to* person,
association or corporation requiring such extra
acreage to carry on business economically, and the
subsequent reevaluation of such entity's continu-
ing need for such extra acreage.

Subsec. (1). Pub.L 94-377, § 15, added sub-
sec. (/).

Transfer of Functions. The functions of the
Secretary of the Interior, referred to in subsec. (/),
to promulgate regulations under this chapta relat-
ing to the fostering or competition for Federal
leases, the implementation of alternative bidding
systems authorized for the award of Federal leas-
es, the establishment of diligence requirements for
operations conducted on Federal leases, the set-
ting of rates for production of Federal leases, and
the specifying of the procedures, terms, and condi-
tions for the acquisition and disposiu'on of Federal
royalty interests taken In kind, were transferred to
the Secretary of Energy by section 7152(b) ofTille
42, The Public Health and Welfare. Section
7152(b) or Title 42 was repealed by Pub. L
97-100, Title Il, $ 201, Dec. 23, 1981, 95 Stel.
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1407, and the functions of tbe Secretary of Energy
were relumed to the Secretary of the Interior.
See House Report No. 97-315, pp. 25,26, Nov. 5,
1981.

Valid Existing Rights Unaffected by Repeal of
Subsec. (aX2> by FubJL 94-377. Section 11(b) of
Pub.L 94-377 provided in part that repeal by
such section of subscc. (aX2) of this section is
subject to valid existing rights.

Legislative History. For legislative history and
purpose of Pub.L 94-377, see 1976 US.Code
Cong, and Adm.News, p. 1943. See, also, Pub.L
97-78, 1981 U.S.Code Ceng, and Adm.News, p.
1740.

West's Federal Forms
Forfeiture proceedings, matters pertaining to,
tee { 5891 et seq.

West's Federal Practice Manual
Acreage limitations, sec § 5395.
Coal acreage, see } 5429.
Lease option limitations, see § 5404.
Phosphate leases and permits, see § 5440.
Sodium leases and permits, see $ 5436.

Notes of Decisions

Bona fide purchasers
Date of assignment 9a
Power of Secretary 2a

Purpose la
Remand 12a
la. Purpose

The bona fide purchaser amendment to this
section was added to protect bona fide purchasers
or federal oil and got leases who acquired their
holdings in good faith from the possible conse-
quences or violations of this chapta by their
predecessors in title; to foster development of oil
end gas resources on public lands and to protect
innocent investors and operators. Winkler v. An-
drus; eA.Wyo-.1980; 614, F;2d. 707, on remand
494 F.Supp, 946.

2. Contract rights generally

Applicants lor federal .off and gas leases on
Alaska North Slope bad no cognizable contract or
property intaesf In such leases or their issuance,
and Secretary of Interior therefore wax udder no
requirement to Issue or reject such- leases before
upholding land selections and subsequent convey-
ances to Arctic Siope Regional Corporation pur-
suant to Alaska Native Claims Settlement Act of
1971, section 1601 ct seq. of Title 43. Rowe v.
U.S., D.C.Alaska 1979, 464 F.Supp. 1060, af-
firmed in part, reversed in part on other grounds
633 F.2d 799, certiorari denied 101 S.Ct. 2047,
451 U.S. 970, 68 LEd.2d 349.

2a. Power of Secretary

The Secretary of Interior has broad authority to
cancel oil and gas leases for violations of this
chapta and regulations thereunder, as well as for
administrative errors committed before the lease
wu Issued; however the Secretary’s authority is
limited by the bona fide purchaser amendment to
this section. W inkla v. Andrus, C.A.Wy0.1980,
614 F.2d 707, on remand 494 F.Supp. 946.

30 §184
Not* On

3. Private transactions

Defendant wu a bona fide purchaser of federal
oil and gu lease, without actual or implied knowl-
edge of any facts which would have put him on
notice of an unrecorded assignment by his vendor
to tnotha, or which would have created a further
duly to inquire thereinto, where the price defend-
ant paid wu low but not unreasonably so in view
of the short remaining lease term and the highly
speculative nature of the investment, where the
Bureau of Land Management records were not
such u to creale a duly of further inquiry into
matters not of record at the Bureau, and where
the vendor's statement that the assignment would
be without wsrnnty wu not unusual but, in fact,
wu the expected course of conduct. O'Kane v.
Walker, CA.N.M.1977, 561 F.2d 207.

5. Cancellation of leases

Federal lease could not be cancelled administra-
tively because it wu a currently-producing oil and
gu lease. Naartex Consulting Corp. v. Watt.
1983, 722 F.2d 779, 232 U.S.App.D.C 293, cer-
tiorari denied 104 S.Ct 2399.

7. Boos fide parchasert

Interior Beard of Land Appeals' conclusion
Ihsl Bureau of Land Management records did not
furnish assignees of first drawees in simultaneous
drawings for noncompetitive oil and gas leases on
public land with notice that broka for first
drawees might have impermissible inloest in leas-
es wu supported by substantial evidence, and
therefore assignees of lint drawees were bona fide
purchasers and assignee of second drawees could
not contest issuance of leases to fint drawees,
even if lint drawees were unqualified by broker's
alleged interest and issuance wu thus improper.
Geosearch, Inc. v. Watt, CA.Wy0.1983. 721 V2A
694, certiorari denied 104 S.Ct. 2347, 80 L.Ed.2d
820.

Although actions of the Wyoming state office of
the Bureau of Land Management in issuing oil
and gu lease to second drawee prior to termi-
nation of 90-day appeal period and misdirected
efforts of lint drawee, whose application was re-
jected, in filing his appeal in the wrong state and
lhaeafla omitting lo file a stay or notice of lis
pa.dens in the proper federal judicial district
could not be condoned; such actions did nor
charigpthe fact that the. assignee of the lease, wher
took, the assignment from Hie second drawee with-
out exercising reasonable prudence, wu not a
“bona fide purchaser” within the meaning of this
section. Winkler v. Andrus, D.GWy0.1980, 494
F.Sfupp. 94ft

9. Examination of record*

In order for an assignee of a federal mineral
lease to be protected u a bona fide purchaser,
examination of Bureau of Land Management
records must be made; however, assigned are not
required to go outside the records relating to the
particular parcel of land assigned, which records
are kept in the Bureau state office. Winkler v.
Andrus, GA.Wy0.19S0, 614 F.2d 707, on remand
494 F.Supp. 946.

9a. Dite of assignment

For purpose of determining whetha usignee of
oil and gu lease wu a bona fide purchaser within
thbe meaning of this section, it wu the date of the
assignment which wu critical u to the bona fides
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Note 9a

of the ajsignee. Winkler v. Andrus, C.A.Wyo.
1980, 614 F.2d 707.

12s. Remand

Appeals from series of orders entered in contro-
versy pertaining to drawing of noncompetitive oil
and gas lease offers were remanded lo permit
district court to take evidence as lo whether oil
and gas lease assignee's constructive knowledge of
the existence of administrative proceeding involv-
ing a contest between first drawee and the assign-
ee's assignor, together with knowledge that the
90-day period tc commence an action for judicial
review had not run out served to disqualify the
assignee from the status of bona fide purchaser

under this section. Winkler v. Andrus, GA.Wyo.
1980, 614 F.2d 707.

13. Review

Secretary of Interior’s decision to review appli-
cations for oil and gas leases on Alaska North
Slope lands and allocation of such lands lo Arctic
Slope Regional Corporation pursuant to Alaska
Native Claims Settlement Act of 1971, section
1601 et seq., of Title 4], was well within his
discretion and not subject to review in federal
district court. Rowe v. US.. D.GAlaska 1979,
464 FSupp. 1060, affirmed in part, reversed in
part on other grounds 633 F.2d 799, certiorari
denied 101 S.CI. 2047, 451 US 970, 68 L.Ed.2d
349.

§ 185. Rights-of-way for pipelines through Federal lands

(is) Grant of authority

Rights-of-way through any Federal lands may be granted by the Secretary of the
Interior or appropriate agency head for pipeline purposes for the transportation of
oil, natural gas, synthetic liquid or gaseous fuels, or any refined product produced
therefrom to any applicant possessing the qualifications provided in section 181 of
this title in accordance with the provisions of this section.

(b) Definitions

(1) For the purposes of this section “Federal lands" means all lands owned by the
United States except lands in the National Park System, lands held in trust for an
Indian or Indian tribe, and lands on the Outer Continental Shelf. A right-of-way
through a Federal reservation shall not be granted if the Secretary or agency head
determines that it would be inconsistent with the purposes of the reservation.

(2) "Secretary" means the Secretary of the Interior.

(3) "Agency head” means the head of any Federal department or independent
Federal office or agency, other than the Secretary of the Interior, which has
jurisdiction over Federal lands.

(c) Inter-agency coordination

(1) Where the surface of all of the Federal lands involved in a proposed right-of-
way or permit is under the jurisdiction of one Federal agency, the agency head,
rather than the Secretary, is authorized to grant or renew the right-of-way or permit
for the purposes set forth in this section.

(2) Where the surface of the Federal lands involved is administered by the
Secretary or by two or more Federal agencies, the Secretary is authorized,- after
consultation with the agencies involved, to grant or renew rights-of-way or permits
through the Federal lands involved. The Secretary may enter into interagency
agreements with all other Federal agencies having jurisdiction over Federal lands
for the purpose of avoiding duplication, assigning responsibility, expediting review of
rights-of-way or permit applications, issuing joint regulations, and assuring a deci-
sion based upon a comprehensive review of all factors involved in any right-of-way
or permit application. Each agency head shall administer and enforce the provisions
of this section, appropriate regulations, and the terms and conditions of rights-of-
way or permits insofar as they involve Federal lands under the agency head's
jurisdiction.

(d> Width limitations

The width of a right-of-way shall not exceed fifty feet plus the ground occupied by
the pipeline (that is, the pipe and its related facilities) unless the Secretary or agency
head finds, and records the reasons for his finding, that in his judgment a wider
right-of-way is necessary for operation and maintenance after construction, or to
protect the environment or public safety. Related facilities include but are not
limited to valves, pump stations, supporting structures, bridges, monitoring and
communication devices, surge and storage tanks, terminals, ronds, airstrips and

m
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campsites, and they need not necessarily be connected or contiguous to the pipe and
may be the subjects of separate rightsof-way.

(e) Temporary permits

A right-of-way may be supplemented by such temporary permits for the use of
Federal lands in the vicinity of the pipeline as the Secretary or agency head finds are
necessary in connection with construction, operation, maintenance, or termination of
the pipeline, or to protect the natural environment or public safety.

(0 Regulatory authority

Rights-of-way or permits granted or renewed pursuant to this section shall be
subject to regulations promulgated in accord with the provisions of this section and
shall be subject to such terms and conditions as the Secretary or agency head may
prescribe regarding extent, duration, survey, location, construction, operation, main-
tenance, use, and termination.

(9) Pipeline oafety

The Secretary or agency head shall impose requirements for the operation of the
pipeline and related facilities in a manner that will protect the safety of workers and
protect the public from sudden ruptures and slow degradation of the pipeline.

(h) Environmental protection

(1) Nothing in this section shall be construed to amend, repeal, modify, or change
in any way the requirements of section 102(2XC) [42 U.S.C.A. § 4S32(2XC)] or any
other provision of the National Environmental Policy Actof 1969 [42 UJS.C.A. § 4321
et seq.].

(2) The Secretary or agency head, prior to granting a right-of-way or permit
pursuant to this section for a new project which may have a significant impact on the
environment, shall require the applicant to submit a plan of construction, operation,
and rehabilitation for such rightof-way or permit which shall comply with this
section. The Secretary or agency head shall issue regulations or impose stipulations
which shall include, but shall not be limited to: (A) requirements for restoration,
revegetation, and curtailment of erosion of the surface of the land; (B) requirements
to insure that activities in connection with the right-of-way or permit will not violate
applicable air and water quality standards nor related facility siting standards
established by or pursuant to law; (C) requirements designed to control or prevent (i)
damage to the environment (including damage to fish and wildlife habitat), (ii)
damage to public or private property, and (iii) hazards to public health and safety;
and (D) requirements to protect the interests of individuals living in the general area
of the right-of-way or permit who rely on the fish, wildlife, and biotic resources of
the area for subsistence purposes. Such regulations shall be applicable to every
right-of-way or permit granted pursuant to this section, and may be made applicable
by the Secretary or agency head to existing rights-of-way or permits, or rights-of-
way or permits to be renewed pursuant to this section.

(1) Disclosure

If the applicant is a partnership, corporation, association, or other business entity,
the Secretary or agency head shall require the applicant to disclose the identity of
the participants in the entity. Such disclosure shall include where applicable (1) the
name and address of each partner, (2) the name and address of each shareholder
owning 3 per centum cr more of the shares, together with the number and
percentage of any class of voting shares of the entity which Buch shareholder is
authorized to vote, and (3) the name and addre i of each affiliate of the entity
together with, in the case of an affiliate controlled by the entity, the number of
shares and the percentage of any class of voting stock of that affiliate owned,
directly or indirectly, by that entity, and, in the case of an affiliate which controls
that entity, the number of shares and the percentage of any class of voting stock of
that entity owned, directly or indirectly, by the affiliate.

(j) Technical and financial capability

The Secretary or agency head shall grant or renew a right-of-way or permit under
this section only when he is satisfied that the applicant has the technical and
financial capability to construct, operate, maintain, and terminate the Froject for
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which the right-of-way or permit is requested in accordance with the requirements of
this section.

(k) Public hearing*

The Secretary or agency head by regulation shall establish procedures, including
public hearings where appropriate, to give Federal, State, and local government
agencies and the public adequate notice and an opportunity to comment upon
right-of-way applications filed after the date of enactment of this subsection.

(/) Reimbursement of costa

The applicant for a right-of-way or permit shall reimburse the United States for
administrative and other costs incurred in processing the application, and the holder
of a right-of-way or permit shall reimburse the United States for the cost incurred in
monitoring the construction, operation, maintenance, and termination of any pipeline
and related facilities on such right-of-way or permit area and shall pay annually in
advance the fair market rental value of the right-of-way or permit, as determined by
the Secretary or agency head.

(m) Bonding

Where he deems it appropriate the Secretary or agency head may require a holder
of a right-of-way or permit to furnish a bond, or other security, satisfactory to the
Secretary or agency head to secure all or any of the obligations imposed by the
terms and conditions of the right-of-way or permit or by any rule or regulation of the
Secretary or agency head.

(n) Duration of grant

Each right-of-way or permit granted or renewed pursuant to this section shall be
limited to a reasonable term in light 9f all circumstances concerning the project, but
in no event more than thirty years. In determining the duration of a right-of-way
the Secretary or agency head shall, among other things, take into consideration the
cost of the facility, its useful life, and any public purpose it serves. The Secretary or
agency head shall renew any right-of-way, in accordance with the provisions of this
section, so long as the project is in commercial operation and is operated ruid
maintained in accordance with all of the provisions of this section.

(0) Suspension or termination of right-of-way

(1) Abandonment of a right-of-way or noncompliance with any provision of this
section may be grounds for suspei .ion or termination of the right-of-way if (A) after
due notice to the holder of the right-of-way, (B) a reasonable opportunity to comply
with tills section, and (C) an appropriate administrative proceeding pursuant to
section 554 of Title 5, the Secretary or agency head determines that any such ground
exists and that suspension or termination is justified. No administrative proceeding
shall be required where the right-of-way by its terms provides that it terminates on
the occurrence of a fixed or agreed upon condition, event, or time.

(2) If the Secretary or agency head determines that an immediate temporary
suspension of activities within a right-of-way or permit area is necessary to protect
public health or safety or the environment, he may abate such activities prior to an
administrative proceeding.

(3) Deliberate failure of the holder to use the rightof-way for the purpose for
which it was granted or renewed for any continuous two-year period shall constitute
a rebuttable presumption of abandonment of the right-of-way: Provided, That where
the failure to use the rightof-way is due to circumstances not within the holder’s
control the Secretary or agency head is not required to commence proceedings to
suspend or terminate the rightof-way.

(p) Joint me of rights-of-way

In order to minimize adverse environmental impacts and the proliferation of
separate rights-of-way across Federal lands, the utilization of rightsof-way in
common shall be required to the extent practical, and each rightof-way or permit
shall reserve to the Secretary or agency head the right to grant additional rightsof-
way or permits for compatible uses on or adjacent to rightsof-way or permit area
g pursuant to this section.
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(q) Statute*

No rightsof-way for the purposes provided for in this section shall be granted or
renewed across Federal lards except under and subject to the provisions, limitations,
and conditions of this section. Any application for a rightof-way filed under any
other law prior to the effective date of this provision may, at the applicant's option,
be considered as an application under this section. The Secretary or agency head
may require the applicant to submit any additional information he deems necessary
to comply with the requirements of this section.

(r) Common carrier*
1) Pipelines and related facilities authorized under this section shall be construct-
ed, operated, and maintained as common carriers.

(2XA) The owners or operators of pipelines subject to this section shall accept,
convey, transport, or purchase without discrimination all oil or gas delivered to the
pipeline without regard to whether such oil or gas was produced on Federal or
non-Federal lands.

(B) In the case of oil or gas produced from Federal lands or from the resources on
the Federal lands in the vicinity of the pipeline, the Secretary may, after a full
hearing with due notice thereof to the interested parties and a proper finding of
facts, determine the proportionate amounts to be accepted, conveyed, transported or
purchased.

(3XA) The common carrier provisions of this section shall not apply to any natural
gas pipeline operated by any person subject to regulation under the Natural Gas Act
[15 U.S.C.A. 8 717 et seq.] or by any public utility subject, to regulation by a State or
municipal regulatory agency having jurisdiction to regulate the rates and charges
for the sale of natural gas to consumers within the State or municipality.

(B) Where natural gas not subject to State regulatory or conservation laws
governing its purchase by pipelines is offered for sale, each such pipeline shall
purchase, without discrimination, any such natural gas produced in the vicinity of
the pipeline.

(4) The Government shall in expre-s terms reserve and shall provide in every
lease of oil lands under this chapter that the lessee, assignee, or beneficiary, if
owner or operator of a controlling interest in any pipeline or of any company
operating the pipeline which may be operated accessible to the oil derived from lands
under such lease, shall at reasonable rates and without discrimination accept and
convey the oil of the Government or of any citizen or company not the owner of any
pipeline operating a lease or purchasing gas or oil under the provisions of this
chapter.

(5) Whenever the Secretary has reason to believe that any owner or operator
subject to this section is not operating any oil or gas pipeline in complete accord with
its obligations as a common carrier hereunder, he may request the Attorney General
to prosecute an appropriate proceeding before the Secretary of Energy or Federal
Energy Regulatory Commission or any appropriate State agency or the United
States district court for the district in which the pipeline or any part thereof is
located, to enforce such obligation or to impose any penalty provided therefor, or the
Secretary may, by proceeding as provided in this section, suspend or terminate the
said grant of right-of-way for noncompliance with the provisions of this section.

(6) The Secretary or agency head shall require, prior to granting or renewing a
rightof-way, that the applicant submit and disclose all plans, contracts, agreements,
or other information or material which he deems necessary to determine whether a
right-of-way shall be granted or renewed and the terns and conditions which should
be included in the right-of-way. Such information may include, but is not limited to:
(A) conditions for, and agreements among owners or operators, regarding the
addition of pumping facilities, looping, or otherwise increasing the pipeline or
terminal's throughput capacity in response to actual or anticipated increases in
demand; (B) conditions for adding or abandoning intake, offtake, or storage points
or facilities; and (C) minimum shipment or purchase tenders.

(*) Right-of-way corridor*
In order to minimize adverse environmental impacts and to prevent the prolif-
eration of separate rights-of-way across Federal lands, the Secretary shall, in
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consultation with other Federal and State agencies, review the need for a national
system of transportation and utility corridors across Federal lands and Bubir.it a
report of his findings and recommendations to the Congress and the President by
July 1, 1975.

(t) Existing righU-of-way

The Secretary or agency head may ratify and confirm any right-of-way or permit
for an oil or gas pipeline or related facility that was granted under any provision of
law before the effective date of this subsection, if it is modified by mutual
agreement to comply to the extent practical with the provisions of this section. Any
action taken by the Secretary or agency head pursuant to this subsection shall not be
considered a major Federal action requiring a detailed statement pursuant to section
102(2)(C) [42 U.S.C.A. § 4332(2XC)] of the National Environmental Policy Act of
1970 (Public Law 90-190; 42 U.S.C.A. § 4321).

(u) Limitations on export

Any domestically produced crude oil transported by pipeline over rights-of-way
granted pursuant to this section, except such crude oil which is either exchanged in
similar quantity for convenience or increased efficiency of transportation with
persons or thp government of an adjacent foreign state, or which is temporarily
exported for convenience or increased efficiency of transportation across parts of an
adjacent foreign state and reenters the United States, shall be subject to all of the
limits ions and licensing requirements of the Export Administi-tion Act of 1979 (50
U.S.G.App. 2401 and following) and, in addition, before any crude oil subject to this
section may be exported under the limitations and licensing requirements and
penalty and enforcement provisions of the Export Administration Act of 1979 the
President must make and publish an express finding that such exports will not
diminish the total quantity or quality of petroleum available to the United States,
and are in the national interest and are in accord with the provisions of the Export
Administration Act of 1979: Provided, That the President shall submit reports to the
Congress containing findings made under this section, and after the date of receipt
of such report Congress shall have a period of sixty calendar day3, thirty days of
which Congress must have been in session, to consider whether exports under the
terms of this section are in the national interest If the Congress within this time
period passes a concuTent resolution of disapproval stating disagreement with the
President's finding concerning the national interest, further exports made pursuant
to the aforementioned Presidential findings shall cease.

(r) State standards

The Secretary or agency head shall take into consideration and to the extent
practical comply with State standards for right-of-way construction, operation, and
maintenance.

(w) Report*

(1) The Secretary and other appropriate agency heads shall report to the House
and Senate Committees on Interior and Insular Affairs annually on the administra-
tion of this section and on the safety and environmental requirements imposed
pursuant thereto.

(2) The Secretary or agency head shall notify the House and Senate Committees
on Interior and Insular Affairs promptly upon receipt of an application for a
right-of-way for a pipeline twenty-four inches or more in diameter, and no right-of-
way for such a pipeline shall be granted until sixty days (not counting days on which
the House of Representatives or the Senate has adjourned for more than three days)
after a notice of intention to grant the right-of-way, together with the Secretary's or
agency head's detailed findings as to terms and conditions he proposes to impose,
has been submitted to such committees, unless each committee by resolution waives
the waiting period.

(3) Periodically, but at least once a year, the Secretary of the Department of
Transportation shall cause the examination of all pipelines and associated facilities
on Federal lands and shall cause the prompt reporting of any potential leaks or
safety problems.

(4) The Secretary of the Department of Transportation shall report annually to
the Pre: dent, the Congress, the Secretary of the Interior, and the Secretary of
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Energy any potential dangers of or actual explosions, or potential or actual spillage
on Federal lands and shall include in such report a statement of corrective action
taken to prevent such explosion or spillage.

(x) Liability

(1) The Secretary or agency head shall promulgate regulations and may impose
stipulations specifying the extent to which holders of rights-of-way and permits
under this chapter shall be liable to the United States for damage or injury incurred
by the United States in connection with the right-of-way or permit. Where the
right-of-way or permit involves lands which are under the exclusive jurisdiction of
the Federal Government, the Secretary or agency head shall promulgate regulations
specifying the extent to which holders shall be liable to third parties for injuries
incurred in connection with the right-of-way or permit

(2) The Secretary or agency head may, by regulation or stipulation, impose a
standard of strict liability to govern activities taking place on a rightof-way or
permit area which the Secretary or agency head determines, in his discretion, to
present a foreseeable hazard or risk of danger to the United States.

(3) Regulations and stipulations pursuant to this subsection shall not impose strict
liability for damage or injury resulting from (A) an act of war, or (B) negligence of
the United States.

(4) Any regulation or stipulation imposing liability without fault shall include a
maximum limitation on damages commensurate with the foreseeable risks or haz-
ards presented. Any liability for damage or injury in excess of this amount shall be
determined by ordinary rules of negligence.

(5) The regulations and stipulations shall also specify the extent to which such
holders shall indemnify or hold harmless the United States for liability, damage, or
claims arising in connection with the right-of-way or permit

(6) Any regulation or stipulation promulgated or imposed pursuant to this section
shall provide that all owners of any interest in, and all affiliates or subsidiaries of
any holder of, a right-of-way or permit shall be liable to the United States in the
event that a claim for damage or injury cannot be collected from the holder.

(7) In any case where liability without fault is imposed pursuant to this subsection
and the damages involved were caused by the negligence of a third party, the rules
of subrogation shall apply in accordance with the law of the jurisdiction where the
damage occurred.

(y) Antitrust laws

The grant of a right-of-way or permit pursuant to this section shall grant no
immunity from the operation of the Federal antitrust laws.

(As amended Nov. 16, 1973, Pub.L. 93-153, Title I, § 101; 87 Stat 576; Aug. 4, 1977, Pub.L
95-91, Title I1f,.§{ 301(b), 306, Tide IV, J 402(a), (b), Title VI, 58 703, 707, 91 Stat 578, 581,
583, 584,606, 607;'July 12, 1985, Pub.L 99-64, Tide I, § 123(b), 99 Stat 156.)

Unconstitutionally of Legislative Veto Provisions!

The provisions ofsectidtr 1254(c)(2) of Title 5, Aliensmand Nationality,
which authorize a House of Congress, by resolution, to invalidate an
action of the Executive Branch, were declared unconstitutional in Immi-
gration and Naturalization Service v. Chadha, 1985, 108 S.CL 2764. See
similar provisions in subsec. (u) of this section.

References In Text. The National Environ-
mental Policy Act of 1969, referred to in subsec.
(hXD. is Pub. L 91-190, Jan. 1. 1970, 83 Slat.
852, as amended, which is classified generally to
chapter 55 (section 4321 et seq.) of Title 42, The
Public Health and Welfare. For complete classifi-
cation of this Act to the Code, see Short Title note
set out under section 4321 of Title 42 and T-bles
volume.

The date of enactment of this subsection, re-
ferred to in subsec. (k), the effective date of this
provision, referred to in subsec. (q), and the effec-

live date of this subsection, referrrd to in subsec.
(t). probably mean the date of approval of Pub. L.
93-153. which was Nov. 16. 1973.

The Natural Gas Act, referred to in subsec.
(rX3XA), is Act June 21, 1938, c. 556, 52 Stat.
821, as amended, which is classified generally to
chapter 15B (section 717 et seq.) of Title 15,
Commerce and Trade. For complete classifica-
lion of this Act to the Code, see section 717w of
Title 15 and Tables volune.

The Export Administration Act of 1979, re-
ferred to in subsec. (u). is Pub.L 96-72, Sept. 29,
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1979, 93 Stat. 503, as amended, which is clauificd
principally lo section 2401 ct scq. of the Appendix
to Title 50, War and National Defense. For
complete classification of this Act lo the Code, sec
Short Title note set out under section 2401 of the
Appendix to Title 50 and Tables.

The Export Administration Act of 1969, re-
ferred to in suhsec. (u), is Pub. L. 91-184, Dec.
30, 1969, 83 Stat. 841, as amended, which was
formerly classified to sections 2401 to 2413 of
Title 50, App., War and National Defense, and
was terminated on Sept. 30, 1979, pursuant to the
terms of that Act.

The federal antitrust laws, referred to in subsec.
(y), are classified generally to section 1 et seq. of
Title 15.

1985 Amendment Subsec. (u). Pub. L. 99-64,
§ 123(bXl), substituted "Export Administration
Act of 1979 (50 U.S.GApp. 2401 and following)"
for “Export Administration Act of 1969 (Act of
December 30. 1969; 83 Stat 841)".

Pub. L 99-64, { 123(b)(2), substituted "Export
Administration Act of 1979" for "Export Admin-
istration Act of 1969“ following "enforcement
provisions of the” and again following “accord
with the provisions of the".

1973 Amendment. Pub.L. 93-153 completely
rewrote the section substituting 25 subsecs, let-
tered (a) through (y) covering all aspects of the
granting of rights-of-way for pipelines through
Federal lands for the former single unlettered
paragraph under which rights-of-way of 25 feet on
each side of the pipeline could be granted and
under which the pipiriine was to be operated as a
common carrier.

Change of Name. The Committee on Interior
and Insular Affairs of the Senate was abolished
and replaced by the Committee on Energy and
Natural Resources of the Senate, effective Feb. 11,
197/. See Rule XXV of the Standing Rules of
the Senate, as amended by Senate Resolution 4
(popularly cited as the "Committee System Reor-
ganization Amendments of 1977"), approved Feb.
4. 1977.

Transfer of Functions. Enforcement functions
or Secretary or other official in Department of
Interior related lo compliance wiv.i grants of
rights-of-way and temporary use permits for Fed-
eral land and such fiincrions of Secretary or other
official in Department of Agriculture, insofar as
they involve lands and programs under jurisdic-
tion of Department of Agriculture, related to
compliance with associated land use permits au-
thorized for and in conjunction with grants of
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rights-or-way across Federal lands issued under
thb section with respect to pre-construction, con-
struction, and initial operation of transportation
system for Canadian and Alaskan natural gas
were transferred to the Federal Inspector, Office
of Federal Inspector for the Alaska Natural Oas
Transportation System, until the first anniversary
of date of initial operation of the Alaska Natural
Gas Transportation System, see Rcorg. Plan No. |
of 1979, « 102(e), (0, 203(a), 44 F.R. 33663,
33666, 93 Stat. 1373, 1376, effective July I, 1979,
set out in the Appendix to Title 5 Government
Organization and Employees.

“Secretary of Energy or Federal Energy Regu-
latory Commission" was substituted for “Inter-
state Commerce Commission or Federal Power
Commission™ in subsec. (rX5) pursuant to sections
301(b), 306, 402(a), (b), 703. and 707 of Pub.L
95-91, which are classified to sections 7151(b),
7155, 7172(a), (b), 7293, and 7297 of Title 42, The
Public Health and Welfare, and which transferred
the functions vested in the Interstate Commerce
Commission, and the Chairman and members
thereof, relating to the transportation of oil by
pipeline to the Secretary of Energy (except for
certain functions which were transferred lo the
Federal Energy Regulatory Commission within
the Department of Energy), and terminated the
Federal Power Commission and transferred its
functions to the Secretary of Energy (except for
certain functions which were transferred to the
Federal Energy Regulatory Commission).

“Secretary of Energy" was substituted for “In-
terstate Commerce Commission™ in subsec. (WX4)
pursuant lo sections 306 and 707 of Pub.L. 95-91,
which are classified to sections 7155 and 7297 of
Title 42, and which transferred the functions vest-
ed in the Interstate Commerce Commission, and
the Chairman and members thereof, relating to
the transportation of oil by pipeline to the Secre-
tary of Energy (except for certain functions).

Legislative History. For legislative history and
purpose of Pub.L. 93-153, see 1973 U S.Code
Cong, and Adm.News, p. 2417. See, also, Pub.L.
99-64, 1985 U.S.Code Cong, and Adm.News, p.
108.

Weat’a Federal Forms
Bonds ar.d undertakings, see 85 1321 to 1524:

West’s Federal Practice Manual
Claims Court—
Jurisdiction, see § 1840.
Limitations and laches, see § 1894.
Rlghts-cf-way for pipe lines, see 5 5449.

Notes of Decisions

Authorizations 20

Coast Guard lands 22
Evidence 13a

Fclr market rental value 14b
Hearinjr 27

Indian or Indian tribe trusts 21
Limitations 18

P<rmlta 16

Plans 23

Pumping stations 17
Purpose 2a

Reimbursement  14a
Retroactive effect 6a
Review 19

Situs 24

Stale standards 26

Stipulations 28

Technical and financial capability 25

1, Construction

The historic authority of the Bureau of Land
Management of the Department of Interior lo
issue special land use permits applies only if the
uses to be made thereunder are really temporary
and revocable. Wilderness Soc. v. Morton, 1973,
479 F.2d 842, 156 U.S.App.D.C. 121, certiorari
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denied 93 S.Cl. 1550, 411 U.S. 917, 36 LEd.2d
309.

This chapter by the very terms of its preamble
could not serve as basis for promulgation of fee
regulations by the bureau of land management to
reimburse government for costs in processing and
monitoring applications of utilities for rights-of-
way for electric transmission lines and related
equipment across public lands. Public Service
Co. of Colorado v. Andrus, D.GCo0l0.1977, 433
F.Supp. 144,

2. With other laws

Evidence established that if preliminary injunc-
tion did not issue to enjoin Secretary from is-
suance of permit lo oil pipeline company to con-
struct haul road and to use gravel from public
lands therefor in connection with construction of
trans-Alaska pipeline system, conservation orga-
nizations would suffer irreparable injury. Wilder-
ness Soc. v. Hickecl, D.GD.C.1970, 323 F.Supp.
422.

2a. Purpose

In enacting the right-of-way limitation of 23
feet on either aide of oil pipeline. Congress intend-
ed that construction be limited within the right-of-
way and did not intend that those building pipe-
lines could make use of land outside statutory
right-of-way for construction purposes. Wilder-
ness Soc. v. Morton, 1973, 479 F.2d 842, 156
U.S.App.D.C 121, certiorari denied 93 S.Ct.
1550, 411 U.S. 917, 36 LEd.2d 309.

5. Generally

Administrative practice of the Department of
the Interior of granting special land use permits
for use of land adjoining statutory rights-of-way in
the construction of pipeline across public lands is
not entitled to deference in the construction of
provision of this section limiting width of rights-
of-way for oil pipelines. Wilderness Soc. v. Mor-
ton, 1973, 479 F.2d 842, 156 U.S.App.D.C. 121,
certiorari denied 93 S.Ct. 1550, 411 U.S. 917, 36
LEd.2d 309.

Nothing in provision of this section pertaining
to grants of rights-of-way for oil pipelines bars
resort to other specific statutory grants of rights-
of-way, Including rights-of-way for communica-
tions facilities. Id.

6a, Retroactive effect

This section which slates that an applicant for a
right-of-way or permit shall reimburse the United
Stales for administrative and other costs incurred
in processing the application and that the holder
of a right-of-way or permit shall reimburse the
United States for monitoring costs; though it
made pipeline service company and oil companies
liable for additional costs incurred by the United
States in connection with the construction and
operation of the trans-Alaska pipeline alter the
effective date of this section, did not contain even
a suggestion that pipeline service company and oil
companies were liable to reimburse the United
States for coats incurred by it prior to the enact-
ment of this section. Alyeska Pipeline Service
Co. v. U.S., 1980, 624 F.2d 1005, 224 Ct.CI. 240.

Even if this section could be construed as per-
mitting the Secretary of the Interior, without first
promulgating regulations, to require pipeline ser-
vice company and oil companies to reimburse the
government for expenses incurred in processing
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permit to build and operate the trans-AMca oil
pipeline, this section still could not be applied
retroactively to cover coats the government in-
curred before this section was enacted, id.

7, Common carrier obligations

Pipelines are operated as common carriers and,
as such, they are subject to the Interstate Com-
merce Act, section 1et seq. of Title 49. Thomas
v. Amerada Hess Corp., D.CPa.1975. 393
F.Supp. 58.

12. Objections

City which had leased property from federal
government through which federal government
had granted right-of-way for construction of
northern tier oil pipeline could not maintain ac-
tion for declaratory and injunctive relief. No
Oilportl v. Carter. D.GWash.1981, 520 F.Supp.
334.

13. Determination of facta

Where pipeline construction company made no
actual applications to federal and stale authorities
for permits and rights-of-way covering land on
which it proposed to locate variety of facilities for
the construction and operation of proposed pipe-
line, the legality of the permits and rights-of-way
was not ripe or suitable for judicial determination
and the issue of legality of such permits and
rights-or-way would not be considered on appeal
from order which denied permanent injunction
against the construction of the pipeline. Wilder-
ness Soc. v. Morton, 1973, 479 F.2d 842, 156
U.S.App.D.G 121, certiorari denied 93 S.Ct.
1550, 411 U.S. 917, 36 LEd.2d 309.

13a. Evidence

Issuance of permit for construction of northern
tier oil pipeline which involved grant of right-of-
way through federal lands was prima facie evi-
dence that Secretary of Interior was satisfied as to
applicant's financial capabilities. No Oilportl v.
Carter, D.CWash.1981, 520 F-Supp. 334.

Evidence established that while pipeline compa-
nies' applications for permits to build haul road
across public lands and to use gravel from public
lands for oil pipeline right-of-way 54 feet in width
which would run from South Pacific Coast of
Alaska to North Arctic Coast constituted request
for pipeline right-of-way in excess of width per-
missible under this section. Wilderness Soc. v.
Hickel, D.CD.C1970, 32S FSupp. 422.

14a. Reimbursement

The Secretary did not have authority under this
chapter or applicable regulations to assess against
a pipeline service company and the oil companies
that formed the senlrj company i.y part of a
512,253,730 fee paid lo the Department of the
Interior to reimburse the government for its ex-
penses incurred in processing permit to build and
operate trans-Alaska oil pipeline. Alyeska Pipe-
line Service Co. v. U.S.. 1980, 624 F.2d 1005, 224
Ct.Cl. 240.

Pipeline service company and oil companies
that formed the service company to act as their
agent in construction and maintenance of the
trans-Alaska oil pipeline were entitled to a refund
of a 512,253,730 fee that they paid to the Depart-
ment of the Interior to reimburse the government
for its expenses incurred in processing the permit
to build and operate the pipeline even though the
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service company and the oil companies had bound
themselves contractually in a right-of-way agree-
ment to make the payments. Id.

Dureau of Land Management's assessment of Its
environmental impact statement costa to applicant
for oil pipeline right-of-way In the form of its fees
was proper; the charges were not laaes. Sohlo
Transp. Co. v. U.S., 1984, 3 CLC1 620, affirmed
766 P.2d 499.

14b. Fair market rental value

Record in proceeding to block construction of
northern tier oil pipeline which involved right-of-
way through federal lands did not establish any
abuse of discretion in determination that fair mar-
ket rental value of right-of-way was S80.000. No
Oiiportl v. Carter, D.GWash.1981, 320 F.Supp.
334.

16. Permits

Special land use permits may not lawfully be
granted by the Department of the Interior for the
use of public lands outside the statutory right-of-
way for purposes of construction of oil pipelines.
Wilderness Soc. v. Morton, 1973, 479 F.2d 842,
136 U.S.App.D.C. 121, certiorari denied 93 S.Ct
1530, 411 U.S. 917, 36 LEd.2d 309.

Bureau of Land Management of the Depart-
ment of Interior was not entitled to utilize .pecial
land use permits as means of avoiding provisions
of this section which limit the extent of rights-of-
way for oil pipelines. Id.

17.  Pumping stations

Pumping stations are part of the "pipeline”
within provision of this section relating to rights-
of-way over public lands for the transportation of
oil or natural gas and the statutory "right-of-way"
provides not only for 23 feet on each side of the
pipe, but also for 25 feet on each side of facilities
which constitute part of “pipeline.” Wilderness
Soc. v. Morton, 1973,479 F.2d 842, 156 U.S.App.
D.C. 121, certiorari denied 93 S.CL 1530, 411
U.S. 917, 36 LEd.2d 309.

18. Limitations

Under this section, the Secretary of the Interior
may require reimbursement of costs incurred by
the government only if he acts pursuant to regula-
tion and only for expenses incurred afler ‘Jie
effective date of the amendment; these limitations'
are intended to give applicants and permittees the
opportunity to be heard before the amount of
reimbursement is fixed and to have advance notice
of the expenses they will incur if their application
is granted. Alycska Pipeline Service Co. v. U.S.,
1980, 624 F.2d 1005, 224 Ct.Cl. 240.

Special land use permit for use of 46-foot-wide
strip adjacent to and parallel with right-of-way for
proposed trans-Alaska oil pipeline was “right-of-
way" “for the transportation of oil” within mean-
ing of provision of this section which places limi-
tation on width of rights-of-way across public
lands. Wilderness Soc. v. Morton, 1973,479 F.2d
842, 156 U.S.App.D.C. 121, certiorari denied 93
S.Ct. 1550, 441 U.S. 917, 36 L.Ed.2d 309.

19. Review

Court of appeal] would not determine issues
relating to adequacy of environmental impact
statement in connection with construction of
trans-Alaska pipeline where the pipeline could not
be constructed because the illegality of special
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land use permit marie it impossible to construct
the pipeline until Congress could amend this
chapter. Wilderness Soc. v. Morton, 1973, 479
F.2d 842, 156 U-S.App.D.G 121, certiorari denied
93 S.CL 1550, 411 U.S. 917, 36 L-Ed.2d 309.

20. Authorizations

In situations in which Secretary of Interior is
authorized to grant or deny right-of-way, as op-
posed to situations in which an agency head is
authorized to grant or deny right-of-way, only
Secretary of Interior's consistency determination
is relevant. No Oiiportl V. Carter, D.GWash.
1981, 520 F.Supp. 334.

21. Indian or Indian tribe trusts

Provision of subsec. (bXI) of this section pro-
hibiting grant of right-of-way over lands held in
trust for an Indian or Indiart tribe applies to lands
held in fee. No Oiiportl v. Carter, D.C.Wash.
1981, 320 F.Supp. 334.

Indians’ noncxclusionary easement which al-
lows them access to their usual and accustomed
fishing sites does not constitute “lands held in
trust for an Indian or an Indian tribe" as such
phrase is used in provision of subsec. (bXD of this
section prohibiting granting of right-of-way over
Indian lands. Id.

22. Coast Guard lands

Secretary of Interior did not act beyond his
jurisdiction in granting right-of-way through por-
tion of Coast Guard station. No Oiiportl v.
Carter, D.C.Wash.1981, 320 F.Supp. 334.

Statement by Secretary of Department of Trans-
portation that grant of right-of-way through Coast
Guard station would necessitate relocation of air
rescue station presently located at station did not
constitute determination that right-of-way was in-
consistent with purpose of Coast Guard station.
Id.

Record in proceeding to block construction of
northern tier oil pipeline did not establish claim
that Secretary of Department of Transportation,
who headed agency having jurisdiction over Coast
Guard lands, determined that grant of right-of-
way through Coast Guard lands would be incon-
sistent with purposes of Coaai Guard station. 1d:

23. Plane

Plans submitted in connection with application
foe right-of-way over federal lands for construc-
tion of northern tier oil pipeline were sufficient to
comply with requirement that applicant for right-
of-way submit plan of construction, operation, and
rehabilitation. No Oiiportl v. Carter, D.CWash.
1981, 520 F.Supp. 334.

24. Situs

Where notice to proceed with construction
would not be issued until exact location of right-
of-way over federal lands was established, grant of
right-of-way before exact location within two-mile
corridor was established did not violate provisions
of this chapter. No Oiiportl v. Carter, D.CWash.
1981, 520 F.Supp. 334.

Where right-of-way granted over federal lands
was within 50-root width limitation, there was no
violation of limitation even though exact site of
right-of-way was not determined within two-mile
corridor. Id.
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25. Technical and financial capability

In considering application for construction of
northern tier oil pipeline which would involve
grant of right-of-way through fedenl lands, Secre-
tary of Interior was not required to make finding
as to applicant's technical and financial capability
to construct, operate, maintain and terminate
project but was required to be satisfied as to
applicant's capability to do so. No Oiiportl v.
Carter, D.CWash.1981, 520 F.Supp. 334.

Fact that Secretary of Interior in considering
proposal for construction of northern tier oil pipe-
line which involved grant of right-of-way through
federal lands stated that if accepted applicant
could not come up with financial backing within
one year another proposal would be substituted
did not rule out possibility that Secretary was
satisfied that applicant had financial capability to
complete project. Id.

26. State standards

Record in action to block construction of north-
ern tier oil pipeline which involved right-of-way
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through federal lands established that there wu
compliance with requirement that state standards
for right-of-way construction be considered. No
Oiiportl v. Carter, D.C.Wuh.1981, 320 F.Supp.
334.

27. Hearinra

Secretary or Interior has substantial discretion
u to hearings to be conducted in connection with
application for right-of-way through federal lands.
No Oiiportl v. Carter, D.C.Wuh.1981, 320
F.Supp. 334.

28. Stipulations

Stipulations imposed in connection with grant
of right-of-way over federal lands in connection
with construction of northern tier oil pipeline
were adequate except as to whether habitats of
Indian tribe's treaty fishery had been adequately
protected. No Oiiportl v. Carter, D.CWash.
1981, 520 F.Supp. 334.

§ 186. Reservation of easements or righU-of-way for working purposes; reserva-
tion of right to dispose of surface of lands; determination before
offering of iense; casement periods

Notes of Decisions

1, Action of Secretary

In absence of any unresolved factual issues.
Secretary w u not required to hold hearings before
deciding to reject applications for federal oil and
gu leases on Alula North Slope Lands and
allocating lands to Arctic Slope Regional Corpo-
ration pursuant to Alaska Native Claims Settle-
ment Act of 1971. Rowe v. U.S. D.C.Alaskc
1979, 464 F.Supp. 1060. Affirmed in part, re-
versed in part on other grounds 633 F.2d 799,

certiorari denied 101 S.Ct. 2047, 451 U.S. 970, 68
L.Ed.2d 349.

Action of Secretary in making "deficiency with-
drawals” of Aluka North Slope public lands, and
denying applications for federal oil and gu leases
u to lands affected by such withdrawals, allocat-
ing such lands instead to Arctic Slope Regional
Corporation pursuant fo Alaska Native Claims
Settlement Act of 1971, section 1601 et seq., of
Title 43, wu not arbitrary, capricious or abuse of
Secretary's discretion. Id.

§ 187. Assignment 0" subletting of leases; relinquishment of rights under leases;
conditions In lenses for protection of diverse interests in operation of
mines, wells, and so forth; State laws not impaired

No lease issued under the authority of this chapter shall be assigned or sublet,
except with the consent of the Secretary of the Interior. The lessee may, in the
discretion of the Secretary of the Interior, be permitted at any time to make written
relinquishment of all rights under such a lease, and upon acceptance thereof be
thereby relieved of all future obligations under said lease, and may with like consent
surrender any legal subdivision of the area included within the lease. Each lease

shall contain provisions for the purpose of insuring the exercise of reasonable
diligence, skill, and care in the operation of said property; a provision that such rules
for the safety and welfare of the miners and for the prevention of undue waste as
may be prescribed by said Secretary shall be observed, including a restriction of the
workday to not exceeding eight hours in any one day for underground workers
except in cases of emergency; provisions prohibiting the employment of any child
under the age of sixteen in any mine below the surface; provisions securing the
workmen complete freedom of purchase; provision requiring the payment of wages
at least twice a month in lawful money of the United States, and providing proper
rules and regulations to insure the fair and just weighing or measurement of the
coal mined by each miner, and such other provisions as he may deem necessary to
insure the sale of the production of such leased lands to the United States and to the
public at reasonable prices, for the protection of the interests of the United States,
for the prevention of monopoly, and for the safeguarding of the public welfare.
None of such provisions shall be in conflict with the laws of the State in which the

leased property is situated.
(Ab amended Oct. 30, 1078, Pub.L 95-554, § 6, 92 Stat. 2074.) *
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1978 Aaundntnt. Pub.L. 95-354 substituted
"proviilons. prohibiting the employment of any
child under the >ge of lixteen in any mine below
the lurfice” for “proviikmi prohibiting the em-
ployment of any boy under the age of sixteen or
the employment of any girl or woman, without
regard lo age, in any mine below the surface".

Legislative History. For legislative history and
purpose of Pub.L. 93-554, see 1978 U.S.Code
Cong, and Adm.News, p. 4736.

West's Federal Practice Manual

Assignment generally, see § 5400.

General provisions in leases, see § 5401.5.

Oil and gas assignment, see § 5412.

Termination, see § 5401.

Wage and hour statutes, see § 1209.

Notes of Decisions

2. State power
In proviso of this section that none of “such
provisions" shall be in conflict with laws of states

§ 187n. Same; oil or gas leases; partial

West's Federal Forms
Bonds and undertakings, see 8§ 1521 to 1524.
West's Federal Practice Manual

Assignment, see § 5412.
Extension, see 5 5411.

Notes of Decisions
2. Secretary of Interior—Powers and duties

Discretion of whether or not to grant oil and
gas leases on public lands is not exercised by
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in which leased property is situated, term “such
provisions” means only provisions of preceding
sentence, relating to employment practices, pre-
vention of undue waste and monopoly, and dil-
igence requirements, and not including land use
planning controls, and, also, proviso assures only
that Secretary of Interior shall observe state stan-
dards in drafting terms cf lease, and proviso is not
recognition of concurrent state jurisdiction. Ven-
tura County v. Gulf Oil Corp., C.A.CaL1979, 601
F.2d 1080, a(Tinned 100 S.Ct. 1593, 445 U.S. 947,
63 L.Ed.24 782.

3. Assignments or sublesse*

Defendant, who declared a unit in order to
protect sublessee's equity position by holding leas-
es that were soon to expire and also to prevent
wasteful drilling of unnecessary wells, acted in
good faith in exercise of pooling option under
mineral leases. Gorenflo v. Texaco, Inc.. D.GLa.
1983, 566 F.Supp. 722.

assignments

Secretary when mere notice is given inviting ofTers
and delineating procedures to be followed. Rowe
v. US., D.C.Alaska 1979, 464 F.Supp. 1060, af-
firmed in part, reversed in part on other grounds
633 F.2d 799, certiorari denied 101 S.Ct 2047,
451 U.S. 970, 68 L.Ed.2d 349.

§ 187b. Same; oil or gas leases; written relinquishment of rights; release of

obligations

West’s Federal Forms
Bonds and undertakings, see §§ 1521 lo 1524.

West's Federal Practice Manual
Assignment, see § 5412.

§ 188. Failure to comply with provisions of lease

(a) Forfeiture

[See main volumefor text of (a)]

(b) Cancellation

[See main volumefor text of (b)J

(e) Reinstatement
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oil or gas is produced in paying.quantities. In any case where a lease is reinstated
under this subsection and the Secretary finds that the reinstatement of such lease
(A) occurs ufter the expiration of the primary term or any extension thereof, or (B)
will not afford the lessee a reasonable opportunity to continue operations under the
lease, the Secretary may, at his discretion, extend the term of such lease for Buch
period ns he deemc reasonable, but in no event for more than two years from the
date the Secretary authorizes the reinstatement and so long thereafter as oil or gas
is produced in paying quantities.
(2) No lease shall be reinstated under paragraph (1) of this subsection unless—
(A) with respect to any lease that terminated under subsection (b) of this
section prior to January 12, 1983;

(1) the lessee tendered rental prior to January 12, 1983, and the final
determination that the lease terminated was made by the Secretary or a
court less than three years before January 12, 1983, and

(1) a petition for reinstatement together with the required back rental
and royalty accruing from the date of termination, is filed with the Secre-
tary on or before the one hundred and twentieth day after January 12,1983,
or

(B) with respect to any lease that terminated under subsection (b) of this
section on or after January 12, 1983, a petition for reinstatement together with
the required back rental and royalty accruing from the date of termination is
filed on or before the earlier of—

m sixty days after the lessee receives from the Secretary notice of
termination, whether by return of check or by any other form of actual
notice, or

'li) fifteen months after termination of the lease.

(e) Reinstatement conditions
Any reinstatement under subsection (d) of this section shall be made only if these
conditions are met;

(1) no valid lease, whether still in existence or not, shall have been issued
affecting any of the lands covered by the terminated lease prior to the filing of
such petition: Provided, however, That after receipt of a petition for reinstate-
ment, the Secretary shall not issue any new lease affecting any of the lands
covered by such terminated lease for a reasonable period, as determined in
accordance with regulations issued by him;

u ' payment of back rentals and either the inclusion in a reinstated lease
issued pursuant to the provisions of section 226(b) of this title of a requirement
for future rentals at a rate of not less than $10 per acre per year, or the
inclusion in a reinstated lease issued pursuant to the provisions of section 226(c)
of this title of a requirement that future rentals shall be at a rate not less than
$5 per acre per year, all as determined by the Secretary;

(3)(A) payment of back royalties and the inclusion in a reinstated lease issued
pursuant to the provisions of section 226(b) of this title of a, requirement for
future royalties at a rate of not less than 16% percent computed on a sliding
scale based upon the average production per well per day, at a rate which shall
be not less than 4 percentage points greater than the competitive royalty
schedule then in force and used for royalty determination for competitive leases
issued pursuant to such section as determined by the Secretary: Provided, That
royalty on such reinstated lease shall be paid on all production removed or sold

[See main volumefor text of (c)J
from such lease subsequent to the termination of the original lease;

d) Reinstatement Of terminated Oil and gas leaaca . . . . . .
@ g (B) payment of back royalties and inclusion in a reinstated lease issued

(1) Where any oil and gas lease issued pursuant to section 226(b) or (c) of this title
or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et seq.) has been, or is
hereafter, terminated automatically by operation of law under this section for failure
to pay on or before the anniversary date the full amount of the rental due, and such
rental is not paid or tendered within twenty days thereafter, and it is shown to the
satisfaction of the Secretary of the Interior that such failure was justifiable or not
due to lack of reasonable diligence on the part of the lessee, or, no matter when the
rental is paid after termination, it is shown to the satisfaction of the Secretary that
such failure was inadvertent, the Secretary may reinstate the lease as of the date of
termination for the unexpired portion of the primary term of the original lease or
any extension thereof remaining at the date of termination, and so long thereafter as

pursuant to the provisions of section 226(c) of this title of a requirement for
future royalties at a rate not less than 16% percent: Provided, That royalty on
such reinstated lease shall be paid on all production removed or sold from such
lease subsequent to the cancellation or termination of the original lease; and
(4) notice of the proposed reinstatement of a terminated lease, including the
terms and conditions of reinstatement, shall be published in the Federal Register

at least thirty days in advance of the reinstatement,
A copy of said notice, together with information concerning rental, royalty, volume
of production, if any, and any other matter which the Secretary deemed significant in
making this determination to reinstate, shall be furnished to the Committee on
Interior and Insular Affairs of the House of Representatives and theJ*mmittee on

m
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Energy and Natural Resources of the Senate at least thirty days in advance of the
reinstatement The lessee of a reinstated lease shall reimburse the Secretary for the
administrative costs of reinstating the lease, but not to exceed $600. In addition the
lessee shall reimburse the Secretary for the cost of publication in the Federal
Register of the notice of proposed reinstatement

<f) Unpatenled oil placer mining claims

Where an unpatented oil placer mining claim validly located prior to February 24,
1920, which has been or is currently producing or is capable of producing oil and gas,
has been or is hereafter deemed conclusively abandoned for failure to file timely the
required instruments or copies of instruments required by section 1744 of Title 43,
and it is shown to the satisfaction of the Secretary that such failure waa inadvertent,
justifiable, or not due to lack of reasonable diligence on the part of tl.o owner, the
Secretary may issue, for the lands covered by the abandoned unpatented oil placer
mining claim, a noncompetitive oil and gas lease, consistent with the provisions of
section 226(e) of this title, to be effective from the statutory date the claiiu was
deemed conclusively abandoned. Issuance of such a lease shall be conditioned upon:

(1) a petition for issuance of a noncompetitive oil and gas lease, together with
the required rental and royalty, including back rental and royalty accruing from
the statutory date of abandonment of the oil placer mining claim, being filed
with the Secretary—

(A) with respect to any claim deemed conclusively abandoned on or
before January 12, 1983, on or before the one hundred and twentieth day
after January 12, 1983, or

(B) with respect to any claim deemed conclusively abandoned after
January 12, 1983, on or before the one hundred and twentieth day after
final notification by the Secretary or a court of competent jurisdiction of the
determination of the abandonment of the oil placer mining claim;

(2) a valid lease not having been issued affecting any of the lands covered by
the abandoned oil placer mining claim prior to the filing of such petition:
Provided, however, That after the filing of a petition for issuance of a lease
under this subsection, the Secretary shall not issue any new lease affecting any
of the lands covered by such abandoned oil placer mining claim for a reasonable
period, as determined in accordance with regulations issued by him;

(3) a requirement in the lease for payment of rental, including back rentals
accruing from the statutory date of abandonment of the oil placer mining claim,
of not less than $5 per acre per year,

(4) a requirement in the lease for payment of royalty on production removed
or sold from the oil placer mining claim, including all royalty on production made
subsequent to the statutory data the claim was deemed conclusively abandoned,
of not less than 12'/i percent; and

(5) compliance with the notice and reimbursement of costs provisions of
paragraph (4) of subsection (e) of this section but addressed to the petition
covering the conversion of an abandoned unpatented oil placer mining claim to a
noncompetitive oil and gas lease.

((f) Treatment of reinstated leases

(1) Except as otherwise provided in this section, a reinstated lease shall be treated
as a competitive or a noncompetitive oil and gas lease in the same manner as the
original lease issued pursuant to section 226(b) or (c) of this title.

(2) Except as otherwise provided in this section, the issuance of a lease in lieu of
an abandoned patented oil placer mining claim shall be treated as a noncompetitive
oil and gas lease issued pursuant to section 226(c) of this title.

(h) Minimum royalties

The minimum royalty provisions of section 226(j) of tnis title and the provisions of
section 209 of this title shall be applicable to leases issued pursuant to subsections
(d) and (0 of this section.

() Reduction of royaltlw

(1) In acting on a petition to issue a noncompetitive oil and gas lease, under

subsection (f) of this section or in response to a request filed after issuance of such a
lease, or both, the Secretary is authorized to reduce the royalty on such lease if in

30 §188
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hia judgment it is equitable to do so or the circumstances warrant such relief due to
uneconomic or other circumstances which could cause undue hardship or premature
termination of production.

(2) In acting on a petition for reinstatement pursuant to subsection (d) of this
section or in response to a request filed, after reinstatement, or both, the Secretary is
authorized to reduce the royalty in tlat reinstated lease on the entire leasehold or
any tract or portion thereof segregated for royalty purposes if, in his judgment,
there are uneconomic or other circumstances which could cause undue hardship or
premature termination of production; or because of any written action of the United
States, its agents or employees, which preceded, and was a major consideration in,
the lessee’s expenditure of funds to develop the property under the lease after the
rent had become due and had not been paid; or if in the judgment of the Secretary it
is equitable to do so for any reason.

21 MINERAL LANDS AND MINING

(J) Discretion of Secretary

Where, in the judgment of the Secretary of the Interior, drilling operations were
being diligently conducted on the last day of the primary term of the lease, and,
except for nonpayment of rental, the lessee would have been entitled to exte; lion of
hia lease, pursuant to section 226—1 of this title, the Secretary of the Interior may
reinstate such lease notwithstanding the failure of the lessee to have made payment
of the next year’s rental, provided the conditions of subparagraphs (1) and (2) of
subsection (c) of this section are satisfied.

(As amended Jan. 12, 1983, Pub.L 97-151, Title IV, 5 401, 96 Slat 2462.)

References In Teat. The Mineral Leasing Act
for Acquired Lands, referred to in subsec. (dXO,
is Act Aug. 7. 1947, c. 513. 61 SUL 913, which is
classified generally to chapter 7 (section 351 et
scq.) of this title. For complete classification of
thir Act to the Code, see section 351 of this title
an | Tables volume:

1983 Amendment Subsec. (d). Pub.L. 97-451
wiled subscc. (d). Former subsec. (d) was redes-
ign!'ted (j).

Suives. (e)-(i). Fub.L. 97-451 added subsecs,
(e). (0. v7>. (b), and (i).

Subsec. (j). Fub.L. 97-451 redesignated former
subsec. (d) at (,).

Legislative History. For legislative histoiy and
r“*r=: or Pub.L. 97-45l. see 1982 ILS.Code
Cong, and Adm.News, p. 4268.

West's Federal Forau
Forfeiture proceedings, matters pertaining to,
see } 5891 et seq.

West's Federal Practice Manual
Oil and gas lease termination, see $ 5417.
Termination generally, see § 5401.

Notes of Decisions

Reinstatement 17
Rules and regulations  15a
State orders 18

2. Cancellations

Federal lease could not be cancelled administra-
tively because it was a currently-producing oil and
gas lease. Naartea Consulting Corp. v. Watt,
1983, 722 F.2d 779, 232 U-S.App.D.C. 293, cer-
tiorari denied 104 S.Ct. 2399.

11. Liability for rentals
Secretary of Interior did not abuse his discre-
tion in refusing to reinstate oil and gas leases.

which were automatically terminated for failure to
make timely rental payments, upon finding that
lessee, who alleged that a particular employee who
was responsible for mailing rental checks and who
had satisfactorily performed a task in the past had
failed to send in the rental payments on time and
falsely told her supervisor that the payments had
been mailed, failed to exercise reasonable dil-
igence. Rim Petroleums, Inc. v. Andrus, CA.
Nev.1981, 658 F.2d 1349.

15a. Rules and regulations

Although narrow. Secretary of Interior’s inter-
pretation of provision of this section governing
reinstatement where late payment of rental was
either justifiable or not due to lack of reasonable
diligence on part of lessee as being justifiable only
where late payment is caused by factors outside
lessee's control and as satisfying reasonable dil-
igence standard only where rental payment is
mailed sufficiently in advance to account for nor-
mal delays in mnil delivery was not arbitrary or
capricious or abuse of discretion and regulation
was properly applied to deny reinstatement al-
though late payment was due solely to employee
negligence or misconduct. Ramoco, Inc. v. An-
drus. CA.Utah 1981, 649 F.2d 814, certiorari
denied 102 S.Ct. 569; 454 US. 1032, 70 LEd.2d
475."

17. Reinstatement

Since oil and gas leases issued by United States
Bureau of Land Management and state of Wyo-
ming lapsed by their own terms because or failure
of debtors in possession io make required delay
rental payments the bankruptcy court In proceed-
ings brought under former section 701 et scq. of
Title 11 was powerless to order reinstatement. In
re Trigg, C.A.N.M.1980, 630 F.2d 1370.

18. State orders

Under this chapter, state communitiution or-
der may no: bind federally owned land, or extend
leases of such land within unit, without consent of
Secretary, and, therefore, injéfseamce of approval.
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production from other property In unit cannot be
attributed to federal property and thereby extend
terms of federal oil »od gu lease requiring pro-
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duction of oil or gu in paying quantities. Kirk-
patrick Oil & Oas Co. v. U. S., CA.Okl.1982, 675
F.2d 1122.

4 189. Rules and regulations; boundary lines; State rights unaffected;’ taxation

Treiufrr of Functions. The functions of the
Secretary of the Interior to promulgate regulations
under this chapter relating to the fostering of
competition for Federal leases, the implementation
of alternative bidding systems authorized for the
award of Federal leases, the establishment of dil-
igence requirements for operations conducted on
Federal leases, the setting of rales for production
of Federal leases, and the specifying of the proce-
dures, terms, and conditions for the acquisition
and disposition of Federal royalty interests taken
in kind, were transferred to the Secretary of Ener-
gy by section 7152(b) of Title 42. The Public
Health and Welfare section 7152(b) of Title 42
was repealed by Pub.L 97-100, Title Il. 5 201,
Dec. 23, 1981, 95 Stat 1407, and the functions of
the Secretary of Energy were returned to the
Secretary of the Interior. See House Report No.
97-315, pp. 25, 26, Nov. 5. 1981.

West's Federal Practice Manual
Mineral Leasing Act, see 5 3392.

Notes of Decisions

Assignments  7a
Law goierning 2a

2a. Law governing

For purposes of slate income taxation, federal
law was not determinative or the characterization
of the interests of nonresidents who, under this
chapter, were granted oil and gas leases for federal
lands located in Colorado, who assigned their
Interest to various parties, and who, in considera-
tion therefor, received, inter alia, future overriding
royalties. Hagood v. Heelers, 1973, 513 P.2d
208, 182 Colo. 337.

4, State power

Nothing in proviso of this section governing
federal mine leases stating that nothing in chapter
would be construed or held to aiTect rights of
states or other local authority to exercise any
rights which they may have, including right to
levy and collect taxes upon improvements, output
of mine or other rights, properly, or assets of
any le-,ee of United Stales gives states any power
over those lands which they do not already pos-
sess. Kirkpatrick Oil & Gas Co. v. U. S, C.A.
0kl.1982. 675 F.2d 1122.

Saving clause of this section, preserving to
states "any rights which they may have” was
express recognition of right  states to tax activi-
ties of government's lessee pu.suant to lease, but

did not give states or their subdivision] right to
apply local regulations impermissibly conflicting
with achievement of congressiooally approved use
of federal lands. Ventura County v. Gulf Oil
Corp., C.A.Cal. 1979, 601 F.2d 1080, affirmed 100
5.CL 1593, 445 U.S. 947, 63 LEd.2d 782.

6. Taxation

Even assuming that Montana's coal severance
tax may reduce royalty payments to tbe federal
government under leases executed in Montana,
this fact alone did not demonstrate that the tax is
inconsistent with this chapter; indeed, in this
section. Congress expressly authorized the states
to impose severance taxes on federal lessees with-
out imposing any limits on the amount of such
taxes, and there was nothing in the language or
legislative history of this section to support an
assertion that Congress intended to maximize and
capture through royalties all “"economic rents”
from the mining of federal coal, and then to divide
the proceeds with the stale in accordance with
formula. Commonwealth Edison Co. v. Mon-
tana. Mont.1981, 101 S.Ct. 2946,453 U.S. 609, 69
LEd.2d 884, rehearing denied 102 S.CL 889, 453
U.S. 927, 69 L.Ed.2d 1023.

States have the power, under this section, to tax
income generated from federal lands under the
jurisdiction of the Mineral Leasing Act. Hagood
V. Heckers 1973, 513 P.2d 208, 182 Colo. 337.

Lessees of federal lands under this chapter ac-
quired interest in land and such lessees retained an
interest in tangible property, for purposes of 196S
Perm.Supp., GILS, section 1384315 deeming
nonresident's income to be derived from Colorado
sources if it is attributable to ownership of such
properly in stale, when they transferred their
rights in such leases and permitted transferees to
extract oil and gas but retained percentage interest
in production, notwithstanding lessees' contention
that their right to payment from production rested
on contract and constituted intangible personal
property right, Ifagood v. Heelers, 1972, 502
P.2d 961, 31 Colo.App. 172, affirmed 513 P.2d
208.

7a. Assignments

Even assuming that an assignor's right to retain
interests upon assignment is more restricted in the
instance of federal cil and gas leases than is the
case in private lease transfer, such restriction deals
with the federal government's relationship with
the assignor and the assignee, and is not germane
to the slate's exercise of if axing power. Ha-
good v. Heelers, 1973. S' P.2d 208, 182 Colo.
337.

§ 190. Oath; requirement; form; blanks

West's Federal Forms
Jurat, see § 1487.
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§ 191. Deposition of moneys received

All money received from sales, bonuses, royalties including interest charges
collected under the Federal Oil and Gas Royalty Management Act of 1982 [30
U.S.C.A. 8 1701 et seq.], and rentals of the public lands under the provisions of this
chapter i\r.J the Geothermal Steam Act of 1970 [30 U.S.C.A. § 1001 et seq.],
notwithstanding the provisions of section 20 thereof [30 U.S.C.A. § 1019], shall be
paid into the Treasury of the United States; 50 per centum thereof shall be paid by
the Secretary of the Treasury to the State other than Alaska within the boundaries
of which the leased lands or deposits are or were located; said moneys paid to any of
such States on or after January 1, 1976, to be used by such State and its
subdivisions, as the legislature ol* the State may direct giving priority to those
subdivisions of the State serially or economically impacted by development of
minerals leased under this chapter, for (i) planning, (ii) construction and maintenance
of public facilities, and (iii) provision of public service; and excepting those from
Alaska, 40 per centum thereof shall be paid into, reserved, appropriated,'as part of
the reclamation fund created by the Act of Congress known as the Reclamation Act,
approved June 17, 1902, and of those from Alaska, 90 per centum thereof shall be
paid to the State of Alaska for disposition by the legislature thereof: Provided, That
all moneys which may accrue to the United States under the provisions of this
chapter and the Geothermal Steam Act of 1970 from lands within the naval
petroleum reserves shall be deposited in the Treasury as "miscellaneous receipts”, as
provided by section 7433(b) of Title 10. All moneys received under the provisions of
this chapter and the Geothermal Steam Act of 1970 not otherwise disposed of by this
section shall be credited to miscellaneous receipts. Payments to States under this
section with respect to any moneys received by the United States, shall be made not
later than the last business day of the month in which such moneys are warranted
by the United States Treasury to the Secretary as having been received, except for
any portion of such moneys which is under challenge and placed in a suspense
account pending resolution of a dispute. Such warrants shall be issued by the
United States Treasury not later than 10 days after receipt of such moneys by the
Treasury. Moneys placed in a suspense account which are determined to be payable
to a State shall be made not later than the last business day of the month in which
such dispute is resolved. Any such amount placed in a suspense account pending
resolution shall bear interest until the dispute is resolved.

(As amended Apr. 21, 1976, Pub.L 94-273, § 6(2), 90 StaL 377; Aug. 4, 1976, Pub.L 94-377, § 9,
90 StaL 1C90; Sept 28,1976, Pub.L 94-422, Title Ill, j 301, 90 StaL 1323; OcL 21, 1976, Pub.L
94-579, Title 111, 8317(a), 90 SUL 2770. Jan. 12, 1983, Pub.L 97-451, Title I, « 104(a), 111(g), 96
SUL 2451, 2456.)

References In Text. The Federal Oil and Gas Act Aug. 10. 1956, c. 1041, 70A Slat. 640, section
Royalty Management Act of 1982, referred to in | of which enacted Title 10, Armed Forces,
text, is Pub.L 97-451, Jan. 12. 1983, 96 Stat. " ..
2447, which is classified principally to chapter 29 Provisions which authorized the payment of
(lection 1701 et seq.) of this title. For complete monies to the Territory or Alaska were omitted as

classification of this Act to the Code, see Short
Title note under section 170k or this title end

Tables volume.

The Geothermal Steam Act of 1970, referred
to in texL is Pub.L 91-581, Dec. 24, 1970, 84
Stat. 1566, which iz classified principally to rhap-
ter 23 (section 1001 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 1001 of this
iitlc and Tables volume.

The Reclamation Act, referred to in text, is Act
June 17, 1902, c. 1093, 32 Stat. 388, as amended,
which is classified generally to chapter 12 (section
371 et seq.) of Title 43, Public Lands. For com-
plcte classification of this Act to the Code, sec
Short Title note set out under section 371 of Title
43 and Tables volume.

Codification. "Section 7433(b) of Title 10 was
substituted for “the Act ofJune 4, 1920 (41 Stat.
813), as amended June 30, 193t (52 Stat. 1252)”,
which had been classified to section 524 of former
Title 34, Navy, on authority of section 49(b) of

superseded by the provisions authorizing the pay-
rnent of monies to the State of Alaska.

1983 AmendmenL Pub.L 97-451, { 104(a),
struck out provision which had directed that mon-
eys received by the Treasury of the United Slates
from sales, bonuses, royalties, interest charges,
and rentals of public lands be paid out by the
Secretary of the Treasury to the Stales "as soon as
practicable after March 31 and September 30 of
y ™ 1lan(j added provisions directing that
payments to States be made not later than the last
business day of the month in which such moneys
are warranted by the United States Treasury to
the Secretary as having been received, that war-
rants be issued by the Treasury not later than 10
days after receipt of the money by the Treasury,
that moneys [-““ccd in a suspense account which
are determined o be payable to a State be made
not later than the last business day of the month
in which a dispute is resolved, and that amounts
placed in a suspense account pending resolution
bear interest until the disput*fl**plved.
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Pub.L 97-451, § 111(f), inserted reference lo
interest charges collected under the Federal Oil
and Gas Royalty Management Act of 1982.

1976 Amendments. Put.L 94-579 substituted
provisions setting forth determination of amount,
time for payments, and manner of eapenditure by
the States of all moneys received from sales, etc.,
under the provisions of this chapter and the Geo-
thermal Steam Acl of 1970, and proviso relating
lo naval petroleum reserve moneys, for provisions
setting forth determination of amount and time
for payment to the States of all moneys received
from sales, etc., under the provisions of this chap-
ter, and provisos relating to naval petroleum re-
serve moneys, additional moneys from sales, etc.,
under this chapter and the Geothermal Steam Act
of 1970, and eapenditure of State oil shale funds

Pub.L. 94-422 added proviso that all moneys
paid to any State from sales, bonuses, royalties,
and rentals of oil shale in public lands may be
used by any State for planning, construction, and
maintenance of public facilities as legislature of
State may direct.

Pub.L. 94-377 substituted "40 per centum
thereof shall be piid into, reserved” for “52M per
centum thereof shall be paid into, reserved", add-
ed "and the Geothermal Steam Acl of 1970,
notwithstanding the provisions of section 20 there-
of" preceding “shall be paid into the Treasury cf
the United States”, “and the Geothermal Steam
Act of 1970" preceding “from lands within the
naval petroleum reserves" and preceding “not oth-
erwise disposed of by this section"”, respectively,
the proviso relating to the payment ofan addition-
al 12/6 per centum of all money received from
lands under the provisions or this chapter and the
Geothermal Steam Act of 1970 to the State within
whose boundaries the lands are located, to be used
for construction of public facilities, and the provi-
so relating to the use of funds received by Colora-
do and Utah under the specified leases.

Pub.L. 94-273 substituted “March” for "De-
cember” and "September" for “June".

Effective Date of 1983 Amendment Amend-
ment by Pub.L. 97-451 applicable with respect to
payments received by the Secretary of the Trea-
sury after Oct. 1, 1983, unless the Secretary by
rule, prescribes an earlier effective date, see sec-
tion 104(c) of Pub.L. 97-451, set out as a note
under section 1714 of this title.

Funds held by Colorado and Ulah from Interior
Department Oil Shale Test Leases. Section
317(b) of Pub.L. 94-579 provided that: "Funds
now held pu-suant to said section 35 (this section]
by the States of Colorado and Ulah separately
from the Department of the Interior oil shale test
leases known as C-A; C-B; U-A and U-B shall
be used by such States and subdivisions as the
legislature of each Slate may direct giving priority
lo those subdivisions socially or economically im-
pacted by the development of minerals leased
under this Act for (I) planning, (2) construction
and maintenance of public facilities, and (3) provi-
sion of public services."

Savings Provisions. Amendment by Pub.L
94-579 not to be construed as terminating any
valid lease, permit, patent, etc., existing on Oct.
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21, 1976, see note under section 1701 of Title 43.
Public Lands.

Legislative History. For legislative history and
purpose of Pub.L. 94-273, see 1976 US.Code
Cong, and Adm.News, p. 690. See, also, Pub.L
94-377, 1976 U.S.Code Cong, and Adm.News, p.
1943; Pub.L 94-422, 1976 U.S.Code Cong, and
Adm.News, p. 2442; Pub.L 94-579. 1976 US.
Code Cong, and Adm.Ncws, p. 6175; Pub.L
97-451, 1982 U.S.Code Cong, and Adm.News, p.
4268.

Cross References

Reduction of payment for entitlement land by
amounts received under this section, see section
6903 of Title 31, Money and Finance.

Notes of Decisions

Construction 1
Payment for exchanges 3
Standing to sue 2

1. Construction

Word “minerals” as used in section 715a of
Title 16 providing for distribution of all revenues
received by Secretary of Interior from “sale or
other disposition of « ¢ < minerals" in connection
with operation of areas of National Wildlife Ref-
uge System would be read restriefively to that
such statute would govern distribution of mineral
leasing revenues only from acquired land; there-
fore, distribution of mineral leasing revenues from
wildlife refuge which was created by reservation of
land in public domain was governed by this chap-
ter. Kenai Peninsula Borough v. Andrus, D.C.
Alaska 1977, 436 F.Supp. 288, affirmed 612 F.2d
1210, affirmed 101 S.Ct. 1673, 451 U.S. 259, 68
L.Ed.2d 80.

2. Standing to sue

Exploration company challenging the granting
of oil company's application for oil and gas leases
on military lands, as well as state in which such
lands were located, had cause of acu'on to-chal-
lenge the agency rction, since exploration compa-
ny qualilied as aggrieved parly adversely affected
by the challenged agency action, and state could
attack allegedly capricious determinations by
t gency affecting the state'] payments under this
cnapter. Arkla Exploration Co. v. Walt, D.C.
Ark.1982, 548 F.Supp. 466.

3. Payment for exehanges

While Rattlesnake National Recreation Area
and Wilderness Act of Ir8U, section 460//-3 of
Title 16, authorized exchange of Montana Power
Company's lands for equal value of “bidding
rights” for competitive Federal coal leases and
proposed “"Exchange Agreement" would require
Treasury to pay State of Montana 50 percent
share of total received, including bidding rights,
this section provides for remitting "money" re-
ceived by Treasury and since bidding rights ar
not money, Slate payment may not be basel
their receipt. 1983, 62 Op. Comp.Gen. 102.

ta
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Noto 'A

S 192. Payment of royalties in oii or gag; gale of euch oil or gas

West’s Federal Practice Manual
Payment of royalty in oil or gas, sec { 5418.

Notea of Decisions

Arbitrary and capricious determination
Generally 11
Barden of proof Ha
Moot mattera 9
Royalty oD exchange agreements 12
Rule* and regulations 10

1. Construction with other laws

The geographical preference scheme for pur-
chase of royalty oil from United Stales Depart-
ment of Interior under this section is not in
conflict with primary policy objectives of subse-
quently enacted Emergency Petroleum Allocation
Act of 1973, section 751 et seq. of Title ' ‘nd
thus both statutes could be given simul. s
effect. Laketon Asphalt and Refining, .c. v.
U.S. Dept, of Interior, D.C.Ind.1979, 476 F.Supp.
668. affirmed 624 F.2d 784.

9. Moot mattera

Issues raised in action against Department of
Interior and its Secretary by corporation which
operated refinery and whose application for royal-
ty oil was rejected did no! become moot by virtue
of transfer of authority to Secretary of Energy to
promulgate regulations on the disposition of feder-
al royally interest, plateau. Inc. v. Department of
Interior, GA.N.M.1979, 603 F.2d 161.

10. Rules and regulations

Use of geographic preference system by the
Department of Interior to allocate royalty crude
oil voder this section was rationally related to
purpose of amendment of this section to distribute
royalty oil to refineries not having their own
source of supply for crude oil. Laketon Asphalt

Refuting, Inc. v. U.S. Dept, of Interior, CA-Ind.
1980, 624 F.2d 784.

Regulation which waa adopted by Secretary of
Interior and which limited distribution of roy.tlty
oil lo small business enterprises was invalid. Pla-
teau, Inc. v. Department of Interior, GA.N.M.
1979, 603 F.2d 161.

11, Arbitrary and capricious detertnlaatlos—
GeoenUy

The so-called preference eligible refiners status,
based solely on geographic location, for purchase
of royalty oil from federal government was not
arbitrary and irrational on asserted ground that it
bore no relationship to governmental interest in
furthering assistance to all eligible refiners includ-
ing a refiner from outside the geographic area
whose prior contracts for purchase of royally oil
were not renewed because it lacked the requisite
preference eligibility. Laketon Asphalt and Re-
fining, Inc. v. U.S. Dept of Interior, D.C.Ind.
1979, 476 F.Supp. 668, affirmed 624 F.2d 784.

11a. Burden of proof

In action brought by independent refinery chal-
lenging regulations authorizing the Department of
Interior to use geographic areas to allocate royalty
crude oil under this chapter, refinery failed to
carry its burden of showing that the geographic
divisions, which had effect of limiting refinery's
previously accorded ability to purchase royally oil,
was wholly arbitrary such as to constitute a denial
of equal protection. Laketon Asphalt Refining,
Inc. v. U.S. Dept, of Interior, GA.Ind.1980, 624
F.2d 784.

12. Royalty oil exchange agreements

Royally oil exchange agreements as authorized
by the Department of Interior were not contrary
to mandate or this chapter that the oil was to be
sold to eligible refiners "not for resale in kind."
Laketon Asphalt Refining, Inc. v. U.S. Dept, of
Interior, GA.Ind.1980, 624 F.2d 784.

§ 193. Disposition of deposits of coil, and so forth

The deposits of coal, phosphate, sodium, potassium, oil, oil shale, and gas, herein
referred to, in lands valuable for such minerals, including lands ar.d deposits in
Lander, Wyoming, coal entries numbered 18 to 49, inclusive, shall be Bubject to
disposition only in the form and manner provided in this chapter, except as provided
in sections 1716 and 1719 of Title 43, and except as to valid claims existent on
February 25, 1920, and thereafter maintained in compliance with the laws under
which initiated, which claims may be perfected under such laws, including discovery.

(As amended Oct 30, 1978, Pub.L 95-554, § 4, 92 Stat 2074.)

1978 Amendment Pub.L 95-554 provided for
disposition of minerals as provided in sections
1716 and 1719 cf Title 43.

Legislative History. For legislative history and
purpose of Pub.L 95-554, see 1978 U.S.Code
Cong, and Adm.News, p. 4736.

West’s Federal Forms

Complaint, see § 1725 and Comment thereun-

der.

Notes of Decisions
Constitutionality A

Estoppel 7
Jurisdiction of land tribunals 6

A. Constitutionality

An attempt by the Board of Land Appeals or
reviewing court to overrule 1927 decision holding
that present development and marketability at a
reasonable profit is not necessary for deposits of
oil shale, which decision had been ratified by
Congress, would be violative of congressional leg-
islative aulL'nty and improper. Shell Oil Co. v.
Kleppe, U.C.Colo. 1977, 426 Flfagp $oa,
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Note 3

3. Exceptions

Token assessment work, or assessment work
that doea not substantially satisfy requirements of
section 2, of this title is not adequate lo maintain
claims to oil shzle lands within meaning of this
section Hickel v. Oil Shale Corp., Col0.1970, 91
S.Cl. 196. 4CO U S. 48, 27 LEd.2d 193, mandate
conformed to 370 FSupp. 108.

Decisions that failure to maintain annual assess-
ment work on placer oil shale claims, originally
asserted under sections 22, 26, 28, and 29 of this
title and sought to be matured under this section,
does not require return to the government of full
possessory rights to lands must be confined to
situations where there had benn substantial com-
pliance with assessment work requirements of sec-
tion 28 of this title. 1d.

Every default in assessment work docs not
cause claim to oil shale lands under sections 22,
26, 28, and 29, of this title, as asserted under lbis
section, to be lost; default, however, might be the
equivalent or abandonment. Id.

4. Revocation of claims

Udall v. Oil Shale Corp., 406 F.2d 759 (main
volume] reversed 91 S.Ct. 196, 400 U.S. 48, 27
LEd.2d 193, mandate conformed lo 370 F.Supp.
108.

11l enacting this chapter, Congress contemplated
that preexisting c." shale claims could satisfy dis-
covery requirement of section 22 cl seq. of this
title. Andrus v. Shell Qil Co.. Col0.1980, 100
5.Ct. 1932, 466 U.S. 657, 64 L.Ed.2d 593.
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Where oil ihale mining claims, originally assert-
ed under sections 22, 26, 28 and 29 of this title
and sought to be matured under this section had
not substantially met conditions of section 28 of
this title respecting assessment work, default in
doing such assessment work did not inure only to
benefit of relocatrn but, under sections 22, 26, 28
and 29 of this title, claims were subject to cancel-
lation with return of full possessory rights to the
government. Hickel v. Oil Shcle Corp., Colo.
1970. 91 S.Ct. 196, 400 US. 48, 27 LEd.2d 193,
mindate conformed to 370 F.Supp. 108.

6. Jurisdictlen of land tribunals

Department of Interior had subject matter juris-
diction over contests involving performance of
assessment work on oil shale mining claims, which
were originally asserted under sections 22, 26, 28,
and 29 of this title and sought to be matured
under this section, and which Commissioner had
cancelled for failure to perform annual assessment
work required under section 193 of this title.
Hickel v. Oil Shale Corp., Col0.1970, 91 S.Ct.
196, 400 U.S. 48. 27 LEd.2d 193, mandate con-
formed to 370 F.Supp. 108.

7, Estoppel

Interior Department was estopped from chal-
lenging validity of pre-1920 oil shale claims on
ground that claims did not constitute discoveries
of a valuable mineral deposit where prjdenl inves-
tors detrimentally relied upon the deliberate ac-
tions and statements of high government authori-
ties. Shell Oil Co. v. Kleppe, D.CCol0.1977, 426
F.Supp. 894.

§ 193s. Preference right of United States lo purchase coal for Army and Navy;

price for ceil; civil actions; jurisdiction

The United States shall, at all times, have the preference right to purchase so
much of the product of any mine or mines opened upon the lands sold under the
provisions of this Act, as may be necessary for the use of the Army and Navy, and
at such reasonable and remunerative price as may be fixed by the President; but the
producers of any coal so purchased who may be dissatisfied with the price thus fixed
shall have the right to prosecute suits against the United States in the United States
Claims Court for the recovery of any additional sum or sums they may claim as
justly due upon such purchase.

(As amended Apr. 2, 1982, Pub. L 97-164, Title I, § 160(aX10), 96 Slat. 48.)
1982 Amendment. Pub. L. 97-164 substituted  section 402 of Pub. L. 97-164, set out as a note

“United States Claims Court" for "Court or under section 171 of Title 28, Judiciary and Judi-
Cbims". - cial Procedure.

Effective Date or 1982 Amendment. Amend-
ment by Pub. L 97-164 effective Oct. I, 1982, see

legislative Hlttory. For legislative history and
purpost Of p,b. L 97-164, see 1982 U.S. Code

Cong, and Adm. News, p. II.

2. COAL

§ 201. Leases snd exploration
(a) Division into tracts; bidding and nward; negotiated aalca on exercise of right-of-way
permits; leases to public agencies; fair market value of leases; leases In National
Forests; comprehensive land-use plans; notice of proposed lease offering
(1) The Secretary of the Interior is authorized to divide any lands subject to this
Chapter which have been classified for coal leasing into leasing tracts of such size as
he finds appropriate and in the public interest and which will permit the mining of all
coal which can be economically extracted in such tract and thereafter he shall, in his
discretion, upon the request of any qualified applicant or on his own motion, from

time to time, offer such lands for leasing and shall award leases thereon by _
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competitive bidding; /Vow'ded, That notwithstanding the competitive bidding re-
quirement of this section, the Secretary may, subject to such conditions which he
deems appropriate, negotiate the sale at fair market value of coal the removal of
which is necessary and incidental to the exorcise of a right-of-way permit issued
pursuant to Title | of the Federal Land Policy and Management Act of 1976 [43
US.C.A. 8 1761 et seq.]. No less than 60 per centum of the total acreage offered
for lease by the Secretary in any one year shall be leased under a system of deferred
bonus payment Upon default or cancellation of any coal lease for which bonus
payments are due, any unpaid remainder of the bid shall be immediately payable to
the United States. A reasonable number of leasing tracts shall be reserved and
offered for lease in accordance with this section to public bodies, including Federal
agencies, rural electric cooperatives, or nonprofit corporations controlled by any of
such entities: Provided, That the coal so offered for lease shall be for use by such
entity or entities in implementing a definite plan to produce energy for their own use
or for sale to their members or customers (except for short-term sales to others).
No bid shall be accepted which is less thar. the fair market value, as determined by
the Secretary, of the coal subject to the lease. Prior to his determination of the fair
market value of the coal subject to the lease, the Secretary shall give opportunity for
and consideration to public comments on the fair market value. Nothing in this
section shall be construed to require the Secretary to make public his judgment as to
the fair market value of the coal to be leased, or the comments he receives thereon
prior to the issuance of the lease. He is authorized, in awarding leases for coal
lands improved and occupied or claimed in good faith, prior to February 25, 1920, to
consider and recognize equitable rights of such occupants or claimants.

(2)(A) The Secretary shall not issue a lease or leases under the terms of this
Chapter to any person, association, corporation, or any subsidiary, affiliate, or
persons controlled by or under common control with such person, association, or
corporation, where any such entity holds a lease or leases issued by the United
States to coal deposits and has held such lease or leases for a period of ten years
when such entity is not, except as provided for in section 207(b) of this title,
producing coal from the lease deposits in commercial quantities. In computing the
ten-year period referred to in the preceding sentence; periods of time prior to August
4, 1976, shall not be counted. y e

(B) Any lease proposal which permits surface coal mining within the boundaries
of a National Forest which the Secretary proposes to issue under this chapter shall
be submitted to the Governor of each State within which the coal deposits subject to
such lepe are located. No such lease may be issued under this chapter before the
expiration of the sixty-day period beginning on. the (fate of such submission. If any
Governor to whom a proposed lease was submitted under this subparagraph objects
to the issuance of such lease, such lease shall not be issued before the expiration of
the six-month period beginning on the date the Secretary is notified by the Governor
of such objection. During such six-month period, the Governor may submit to the
Secretary a statement of reasons why such lease should not be issued and the
ISecretary shall, on the basis of such statement, reconsider the issuance of such
ease. .

(3)(AXi) No lease sale shall be held unless the lands containing the coal deposits
have been included in a comprehensive land-use plan and such sale is compatible with
such plan. The Secretary of the Interior shall prepare such land-use plans on lands
under his responsibility where such plans have not been previously prepared. The
Secretary of the Interior shall inform the Secretary of Agriculture of substantial
development interest in coal leasing on lands withir. the National Forest System.
Upon receipt of such notification from the Secretary of the Interior, the Secretary of
Agriculture shall prepare a comprehensive land-use plan for such areas where such
plans have not been previously prepared. The plan of the Secretary of Agriculture
shall take into consideration the proposed coal development in these lands: Provid-
ed, That where the Secretary of the Interior finds that because of non-Federal
interest in the surface or because the coal resources are insufficient to justify the
preparation costs of a Federal comprehensive land-use plan, the lease sale can be
held if the lands containing the coal deposits have been included in either a
comprehensive land-use plan prepared by the State within which the lands are
located or a land use analysis prepared by the Secretary of the Interior.

(ii) In preparing such land-use plans, the Secretary of the Interior or, in the case
of lands within_the National Forest System, the Secretary of Agriculture, or in the
158 U.S.C.A—.
1986 Supp.
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N ational Interest
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Figure 1-1.-iIndex map of northern Alaska showing location of 1002 area in relation to the Arctic National Wildlife Refuge
(Arctic Refuge), the National Petroleum Reserve in Alaska (NPRA), and Prudhoe Bay,



STEVE COWPER

Statk ot Araska
oJii x k.wr
STATE OF ALASKA'S
OFFICIAL POSITION ON THE

ARCTIC NATIONAL WILDLIFE REFUGE

Local Hire

There are two principal ways that the economy of Alaska receives
benefits fran oil and gas development in the state. The first is

throu +h taxes and royalties that are collected by the State of Alaska
and then redistributed into the economy in various forms. The second is
through salaries and wages that are paid directly to employees and then
channeled into the econany through individual expenditures. The second
benefit can only be achieved when all or a substantial portion of the
employees engaged in work with ANWR are Alaska residents who live and
make personal expenditures within the state. It is therefore a matter
of prime importance that the State of Alaska support the hiring of
Alaska residents on any development with ANWR

90/10 Revenue Share

Revenues received by the United States fran mineral leasing on public
lands are distributed under Section 35 of the Mineral Leasing Act of
1920, 30 U.S.C., Statute 191. Other states receive 50 percent of such
revenues, with an additional 40 percent of such revenues benefitting
those states through projects paid for out of the reclamation fund
created in the Reclamation Act, approved June 17, 1902. Because Alaska
is not covered by the Reclamation Act and no projects in Alaska are paid
for out of the reclamation fund, we receive 90 percent of the revenues.
Ten percent of such revenues fran all states are deposited in the United
States Treasury. This distribution formula applies to both unreserved
public lands and reserved public lands in wildlife refuges, including
the ANWR

Congress extended the Mineral Leasing Act to Alaska in Section 28(b) of
the Alaska Statehood Act, and considered this one of the "major
provisions™ of that Act. Provisions of a Statehood Act are obligatory
on the United States, and any modification of the revenue distribution
formula with respect to public lands (including reserved public lands in
wildlife refuges) would probably violate the solemn compact between the
United States and Alaska which formed the basis for Alaska's admission
to the union.



Congress incorporated this revenue distribution formula in the Statehood
Act because so much land in Alaska was ov/ned by the federal government,
and almost one-fourth of it had been included in withdrawals and
reservations prior to statehood. Modifying the distribution formula
only for the reserved lands in the ANWR would discriminate against
Alaska in relation to other states, in effect making Alaska the only
state in which public land mineral revenues are not distributed under
the Mineral Leasing Act. This would contrast with Congress' traditional
‘practice of treating all states equally.

The Mineral Leasing Act represented a historic tradeoff in the history
of public land law. In enacting it, Congress terminated the historic
policy of disposing of public lands; instead, it determined to retain
the public lands in federal ownership but to use the revenues fran those
lands for the benefit of the states in which the lands were located.
Changing the revenue distribution formula would radically alter this
historic compromise on which federal public land administration has been
based for decades.

N ational Advocacy

State relations with the Congress and relevant federal agencies is an
important component of any advocacy effort. The all encompassing nature
of this issue and the necessity of dedicating large amounts of personnel
time indicate that existing resources of the state probably will not be
sufficient to effectively advocate the state's position on ANWR at the

national level. Acquisition of the services of law and consulting firm
in Washington, D.C., pursuant to a carefully structured procurement
process, will probably be necessary. It may also be necessary to

supplement our Washington, D.C. Governor's Office with another person to
engage in day-to-day lobbying, assist in liaison with Washington, D.C.
interest groups, attend hearings and meetings, help coordinate various
elements of the Washington, D.C. advocacy prcgram, and maintain
ccmmunications with agency personnel and others in Alaska.

The Department of the Interior's "1002 Report”

Congress is to consider whether the coastal plain of the ANWR ought to
be open for oil and gas exploration, development, and production. We
concur with the finding of the Department of the Interior's 1002 report
that there is substantial oil and gas potential in the coastal plain and
that exploration should proceed to determine the extent of tliat
potential. Given current world oil consumption trends, oil under the
coastal plain may soon be needed to meet America's demands and help
ensure its energy security.



sore degree affect the Porcupine Caribou herd. This herd, which numbers
sane 180,000 animals, annually migrates between Canada's Northwest
Territories and Alaska's arctic coastal plain where it spends a portion
of each summer. The Porcupine herd, the second largest in the U.S.,
uses the coastal plain as its calving area. Therefore, any oil and gas
exploration there must be done in a manner that is consistent with the
chief purpose of the refuge - preservation of wildlife values.

Similarly, we are concerned about the potential impacts to land, air,
and water quality, including the proper disposal of waste products that
result fran drilling activities. Our past experience in Prudhoe Bay and
other North Slope petroleum developments will be helpful in determining
appropriate measures to avoid potential problems. However, the draft
1002 report aces not adequately address these environmental issues.

The state will be providing specific ccmnents and recanmendations to the
Secretary of the Interior regarding the 1002 report. The Department of
Interior's deadline for providing those corments is February 6, 1987.



BUDGET REQUIREMENTS

The following budget requests/needs were identified by the
indicated agency as being necessary to effectively deal with
various aspects of ANWR decision making. This budget
request would be presented to the Legislature as a request
by the Governor's Office for a supplemental appropriation.

Deoartment of Law
Fy 37

Three trips to Washington, D.C., to consult $5,186
with Washington officials (air fare $1,204,
per diem $558).

Outside counsel with Charles Meyers of $25,000
Gibson, Dunn & Crutcher, author of Williams

& Meyers, Oil & Gas Law. (This contract

would continue into FY 88).

Fy 88

Based on the ANILCA experience, an equivalent $17,620
of ten trips to Washington, D.C., would
likely be necessary.

TOTAL $47,806
Department of Natural Resources
0 FY 87
Three trips to Washington, D.C., to consult $5,186

with Washington officials (air fare $1,204,
per diem $558) .

Charter flights for appraisal staff to field $12,500
inspect f 900, 000 acres of state land (se-
lected and TA's).

Aerial photos, USGS maps, printing, repro- $1,500
ductions, films, etc., for land appraisal

work.

Seven trips from Anchorage to Juneau for $3,766
DLWM staff to participate in legislative

briefings, interagency discussion, etc.

(air fare $328, per diem $210).



Fy 88

Three trips to Washington, D.C., to consult
with Washington officials to work on
land exchanges.

Seven trips from Anchorage to Juneau for
DLWM and DOG staff to participate in legis-

lative briefings, interagency discussions,
etc.
Title litigation reports, insurance, repro-

ductions, printings.

TOTAL

Department of Fish and Game

3

FY 87

Three trips to Washington, D.C., to consult
with Washington officials (air fare S1,204,
per diem $558) .

FY 88

Three trips to Washington, D.C., to consult
with Washington officials to work on land
exchanges.

TOTAL

Department of Environmental Conservation

0

FY 87

Two full time equivalents at the Envi-
ronmental Engineer 11l level will be
needed. One would serve as the prime
organizer and reviewer. The second would
take the lead in preparing description

of past management practices. Staff in all
areas of the agency would be drawn upon as
well. Both positions would be stationed in
Fairbanks. The cost per position is approx-
imately $70,000 per year (including salary
and associated costs). This can be pro-

rated for FY 87, uepending on a starting date,
Two trips to ANWR per year for field work.

Six meetings in Anchorage per year to consult

L AT>> >
Yoa uiim g ol yyvaff -

$5,186

$3,766

$2,500

$34,404

$5,186

55,186

$10,372

$140,000

$4,000

$1,500



Four trips to Washington, D.C., for tech- $5,186
nical consultations with Washington
officials.

TOTAL $150,686
Governor's Office, Washington, D.C.
0 FY 87
Full-time position to lobby, assist in $40,000
liaison with Washington, D.C., interest
groups, attend hearings and meetings,
help coordinate various elements of an
advocacy program, and maintain contact
with agency personnel and others in Alaska.
Lobbying firm (eight months effort O $72,000
$9,000 per month).
Public relations/media firm (eight months $72,000
effort @ $9,000 per month).
TOTAL $184,000
In summary based on input from the indicated agency, the

following additional money would be needed for the state to
deal effectively with the various aspects of ANWR:

FY 87 Supplemental Governor's Office $184,000
Law 30,186
DNR 22,952
DFG 5,186
DEC 150,686

TOTAL $393,010
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Figure 11-1.—Map of northeastern Alaska showing the 1002 area and
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Figure IllI-1-—Seismica.'ty mapped prospects (1-26) and resource blocks (A-D) in the 1002 area.
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Figure 111-8.—Diagrammatic section showing stratigraphic relations of the Brookian sequence between the Mohil West
Staines State 2 well and the northwest comer of the 1002 area. Dashed lines represent time lines as inferred frcm seismic
‘ reflections. Depths on well logs are in feet. Ages based on micropaleontologic data correlated from wells to the west.

See figure Ill-b for location of section.
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Figure 111*5—biagrammatic section showing stratigraphic relations of the Ellesmerian sequence along
the mountain front south of the 1002 area.
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Group (A). Ledge Sandstone Member of the Ivishak Formation (B), and Kemik Sandstone and Thomson sand (C).
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Conclusion

Surface geologic exploration and study conducted
throughout the year would be controlled by speciiic time
and area closures to avoid conflicts with caribou calving
and movements during the insect-relief period. Seismic
activity would be confined to winter work only. Based
upcn experience from the 1983-1985 exploration program in
the 1002 area, only negligible effects would occur.
Localized avoidance and disturbance of a minor nature may

occur in the area of exploration wells il caribou entered the
area while well drilling activities were underway. Because
human activity would be low, effects would most likely
result from some avoidance and displacement around well
pads.

The expanding population trend for the CAH In the
past decade would indicate that the CAH is not at carrying
capacity (the number of healthy animals that can bo
maintained by habitat on a given unit of land). Howl ir,
the point at which cumulative effects and expanding
developments all modify suitable displacement habitat is
unknown. Also unknown is carrying capacity of the PCH.
Given the geography of the calving areas and current
densities in those areas, the availability of suitable
alternative habitats is not apparent.

A major change In distribution as an adverse result
of displacement of both that portion of the CAH using the
1002 area as well as the entire PCH could occur if the
1002 area were fully developed. The main oil pipeline
v/ould bisect the 1002 area between the western and
northeastern boundaries. Disturbance would occur from the
presence and activities of up to 6,000 people, hundreds of
vehicles, and major construction and production activities
scattered throughout the 1002 area, including sensitive
caribou calving areas. Use of approximately 25 percent of
the total PCH core calving area and 29 percent of the
coastal insect-relief habitat could be reduced or eliminated.
Potentially a much larger portion, nearly 80 percent of
coastal Insect-relief habitat, could be affected if development
proves to be a barrier to caribou movements. Loss of
calving habitat, barriers to free movement causing reduced
access to insect-relief and other areas, disturbance, stress,
and other factors would cumulatively reduce both available
habitat and habitat values on remaining areas, resulting in
caribou population declines.

These changes in habitat availability and value,
combined with increased harvest, could result in a major
population decline and change in distribution of 20-40
percent, based on the amount of calving and insect-relief
habitats to be adversely affected. Because of the many
variables involved and lack of relevant experience in
estimating impacts on this herd and because of the
difficulty in quantifying impacts, this estimate Is uncertain.

Ff the CAH, a moderate change in distribution or
decline in that portion of the CAH using the 1002 area
could occur. The effect on the entire CAH population
throughout its range may also be moderate. Those effects
on the segment of the CAH within the 1002 area would be
similar to th." n on the PCH that occur from disturbance,
displacerrkK r barriers to tree movement. The
nnnuiati. ¢' distribution change would La 3-10
percent. AH throughout its range.



CHAPTER V
ALTERNATIVES

ALTERNATIVE A-FULL LEASING
OF THE 1002 AREA

Under the alternative of full leasing, It is assumed
that Congressional action would allow all Federal
subsurface ownerships of the 1002 area to be available for
development through a leasing program administered by the
Department of the Interior. This action would also open to
oil and gas development and production the private lands
within the refuge. The exact terms of the leasing program
would be developed In response to specific legislation
passed by the Congress. If the Congress chooses to
authorize leasing in the entire 1002 area, the legislation
would probably contain the important elements of the
Mineral Leasing Act and the NPRA legislations, with special
provisions to meet the unique needs of the Arctic Refuge.

Presumably, major portions of the 1002 area would
be leased and additional geophysical exploratory work
would take place on all leased areas before exploration
wells are drilled. Leaseholders would likely focus first on
those areas and geologic structures believed to have the
highest probability of containing commercial quantities of ail.
It is feasible for phased development to occur.

The 1002 area contains a combination of identified
potential petroleum prospects having a mean conditional
estimated total of 3.2 billion barrels of economically
recoverable oil under current and foreseeable economic
conditions (Chapter Ill). These prospects are grouped into
4 geographic areas (block~fof the 1002 area to facilitate an
analysis of the effects of oil development on the
environment. These blocks are depicted in Chapter Il (fig.
111-16).

Alternative A assumes that:

1. Although both oil and gas would be leased, initially
only oil will be developed and transported to market.
Associated gas will be reinjected and/or used for field
operations in the manner similar to other North Slope
fields, until it becomes economical and adequate
markets are identified.

2. Oil production will start about the year 2000.

3. Development will be unitized within the 1002 area and
on privately owned subsurface resources in the
vicinity of Kaktovik.

4, A single trunk oil pipeline will transport oil from
Federal leases and from any private lands in the 1002
area to Pump Station 1 of the Trans-Alaska Pipeline
System (TAPS).

5. Development, production, and transportation of oil
from the 1002 area are considered to be independent
of any offshore production: however, infrastructure
could be shared.

6.  The State of Alaska will allow a trunk oil pipeline to
cross State lands between the western boundary of
the 1002 area and Pump Station 1 at Prudhoe Bay (a
distance of about 50 miles).

7. Once the Congress approves leasing, but prior to
lease oils- industry will be allowed to conduct
additional gecohysical and surface geological
exploration woik.

8. Surface occupancy for oil and gas purposes will not
be permitted within areas formally designated by the
Congress as Wilderness.

According to the size, number, and characteristics of
prospects described in Chapter Ill, and production and
transportation scenarios described in Chapter IV, the
number and types of facilities likely to be required for
development and production of oil resources in the 1002
area are listed in table V-1. Figure V-1 shows a
conceptual placement of production and transportation
facilities based on typical North Slope prospect
characteristics for three localities within the 1002 area.

Actual placement of oil production facilities and
marine facilities on the 1002 area, or location of the trunk
pipeline from producing fields to TAPS Pump Station 1,
depends upon site-specific geotechnical, engineering,
environmental, and economic data that can be determined
only after a specific prospect has been drilled, and a
discovery made and confirmed.

Chapter IV describes the types and numbers of
facilities that might be necessary for oil production in the
1002 area. Typically, these include for each developed
prospect: central processing facility (CPF) and initial pump
station for the oil pipeline, all-weather airfield, consolidated
production and reinjection well pads, and an internal
network of roads and gathering lines connecting pads and
the CPF. A trunk oil pipeline would connect the CPF to
Pump Station 1. From Pump Station 1, oil frcm the 1002
area would move through the existing TAPS to Valdez and
then by tanker to market. Depending on the amount of
final through- put, one or several additional pump stations
may be required.

ALTERNATIVES
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Figure V-1.—Hypothetical generalized development of the 1002 area under full leasing (upper) or
limited leasing (lower) if economic quantities of oil are discovered. Numbers indicate three localities
(shaded) having typical prospect characteristics.
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Table V-1.-Number and area of In-place oil-related facilities assumed to be associated with development of estimated
mean conditional recoverable oil resources made available by full leasing or limited leasing of the 1002 area.

[mi, miles; cu yds, cubic yards; ac, acres]

Approximate unitsl

Facility Full leasing Limited leasing
Main oil pipeline within the 1002 ar€a2 ..., 80 mi (490 ac)
Main road paralleling main pipeline and from marine facilities2 .. .. 120 mi (730 ac) 100 mi (610 ac)
Spur roads with collecting lines within production fields .............. 120 mi (730 ac)
Marine and salt water treatment facilities ..., 2 (200 ac) 2 (200 ac)
Large central processing facCilities ... 6 (540 ac)
Small central processing faciliies ..., 3 (120 ac)
Large permanent airfields ..., 2 (260 ac) 2 (260 ac)
Small permanent airfields ... 1 (30 ac)
Permanent drilling Pads ... 50-60 30-40
(1,200-1,600 ac) (700-1.000 ac)
BOITOW SItES ....ociviccisiciinii s s 10-15 8-13
(500-750 ac) (400-650 ac)
Gravel for construction, ooeration, and maintenance............ccce.... 35 million-
50 million cu yds 40 million cu yds
Major river or Stream CrOSSINGS ... Maximum 15

1Figures given in miles refer to linear miles of the facilities. Areas were calculated on the basis of 50-foot widths each
for the main oil pipeline and main road, totaling a 100-foot right-of-way for the main transportation corridor. A 50-foot right-
of-way was assumed for spur roads with fleeting lines. The numbers of nonlinear units are also provided.

2The distance from the 1002 western boundary to TAPS Pump Station 1 is approximately 50 miles, across State of
Alaska land. This 50 miles is not Included in the mileage estimates.

opening of the KIC and ASRC lands. Approximately 2.4

ALTERNATIVE B-LIMITED LEASING billion barrels (800 million barrels less than in Alternative A)
OF THE 1002 AREA of economically recoverable oil are estimated as the mean
conditional resource which might be available for
This alternative discusses a leasing program that development under this alternative.
would develop if the Congress chose to pass legislation,
based on environmental considerations, that would limit the A conceptual placement of production and
amount of the 1002 area available for leasing. There would transportation facilities under the limited leasing alternative is
be no leasing, exploration, development, or transportation of also shown on figure V-1.
oil from or through the traditional core calving area of the
Porcupine caribou herd (Chapter Il and pi. 2A). The Production and transportation facilities were described
remainder of the 1002 area would be offered for leasing; in the full leasing alternative. Under limited leasing, facilities
presumably, all potentially economic prospects would be would not be constructed In the core caribou calving area.
leased, explored, and developed. The assumptions in this All other facility requirements would be virtually the same
alternative are the same as for full leasing, including the (table V-1).

ALTERNATIVES



ALTERNATIVE C-FURTHER EXPLORATION

Under this alternative, the Secretary wovld
recommend additional exploration, to include exploratcy
drilling, to permit acquisition of more data to aid the
Secretary and the Congress in their decision of whether or
not to authorize leasing of the 1002 area. Acquisition of
additional data could be by the Government, or industry, or
both.

Section 1002 of ANILCA has afforded the Department
of the Interior the opportunity to acquire a substantial
amuunt cf exploration data in the 1002 area. During two
winter field seasons, private industry obtained 1300 line
miles of seismic data on a 3x6-mile seismic grid over a
large part of the 1002 area. A substantial amount of
gravity, magnetic, geochemical, paleontological, and shallow
stratigraphic data was also collected. The BLM and GS
acquired additional data through in-house research and field
investigations over several field seasons.

Analysis of the available geological and geophysical
data has revealed that the 1002 area is a very complex
geological terrane, and additional geological and geo-
physical data might provide a basis for a more defined
assessment of the oil and gas potential of the 1002 area.
Additional seismic data could better define some of the
more complex geologic structures that have been identified.
It is expected that if a decision was made to allow leasing
of the 1002 area, industry would want to obtain more
detailed seismic data over particular areas of interest in
order to make a more accurate determination of oil and gas
potential prior to a lease sale. These data would also be
made available to the Department for its use in determining
the fair market value of tracts to be leased.

The location and size of geologic structures have
been generally defined. However, the nature of the rocks
present remains virtually unknown, owing to a lack of deep
stratigraphic, paleontological, and geochemical data specific
to the 1002 area. Therefore, only indirect inferences based
on surface and near-surface geological data and on wel!
data outside the 1002 area can be made as to the nature
of source and reservoir rock and the type of hydrocarfcon
present. A program to drill off-stmcture test wells would
provide subsurface geological Information on the 1002 area
and eliminate some of the uncertainties in the oil and gas
assessment such as the pro' ability of the occurrence of
adequate source and reservoir rocks, and also the probable
mix of hydrocarbons. This type of information might beiitr
define the more prospective parts of the 1002 area that
should be considered for leasing.

Four deep test wells could be drilled off-structure
similar to the stratigraphic test wells (COST wells) drilled in
the Outer Continental Shelf. These wells would provide
more definitive data on the stratigraphy, paleontology,
geophysics, and geochemistry of the rock formations
present. Core samples would be taken to determine the
quality of the source rocks, the characteristics of the
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reservoir rocks, and the availability of seals to trap
hydrocarbons. Possible locations for stratigraphic test wells

East of the Canning River in the northwest block
(Block A, fig. 111-16) to test primarily for geologic
conditions similar to those of the Prudhoe Bay field.

2. Near the Hulahula River between ‘he Marsh Creek
anticline to the west and larger mapped geologic
structure to the east (Block B, fig. 111-16 and fig. lll-
9).

3. In the northeastern part of the 1002 area north of the
large mapped geologic structure and south of the
Kaktovik lands (Block C, tig. 111-16, and fig. IlI-9).

4, Near the large mapped geologic structure in the
southern foothills (Block D, fig. 111-16, and fig. I1I-9).

ALTERNATIVE D-NO ACTION

This alternative describes the probable future man-
agement of the 1002 area if the Congress chose to take no
further legislative action regarding the 1002 area of the
Arctic Refuge. According to the provisions of sections
1002 and 1003 of ANILCA, an act of the Congress would
be prerequljjfe to leasing or other development leading to
oil and gas production on the Arctic Refuge. If the
Congress chose instead to designate all or part of the
1002 area as wilderness, that too would take legislative
action. If instead, the Congress chose to allow the
management of the 1002 area to continue under existing
legal authorities guided by the Arctic Refuge comprehensive
conservation planning (CCP) process outlined by section
304(g) of ANILCA, no additional Congressional action would
be required.

The management goals of the Arctic National Wildlife
Refuge, until further defined by the CCP process, are to
maintain the existing availability and quality of refuge
habitats with natural forces governing fluctuations in fish
and wildlife populations and habitat change; provide the
opportunity for continued subsistence use of natural
resources by local residents, in a manner consistent with
sound natural resource management; and provide
recreational and econom'c opportunities compatible with the
purposes for which the refuge was established.

Section 304(g) of ANILCA mandates that management
of the 16 National Wildlife Refuges in Alaska, Including the
Arctic Refuge, be assessed through the CCP process.

This process requires that the plan: (1) designate areas
within the refuge according to their respective resources
and values; (2) specify the programs proposed for
conserving fish and wildlife and maintaining the values for
which the refuge was established; and (3) specify uses
which may be compatible with the major purposes of the
refuge. The preferred alternatives identified in this process



would establish the long-term basic management direction
for each refuge. This planning process allows for the
evaluation of a range of alternatives for refuge management
and consultation with the appropriate State agencies and
Native Corporations. The FWS Is using the environmental
impact statement (EIS) process to implement the CCP’s.
Following a series of public scoping activities and a
comment period on a draft EIS, a preferred alternative
would be chosen by the Alaska FWS Regional Director,
described in a final EIS, and documented by a Record of
Decision.

Currently, the CCP process for the Arctic Refuge is
in the first or scoping and data-collection phase and calls
for completion of the CCP by the spring of 1988. The
1002 area has been deleted from this planning process,
pending the decision of the Congress as to its future
management. If this no-actlon alternative were selected by
the Congress, the 1002 area would be added to the
planning process as an Integral part of the Arctic Refuge.
Depending on the stage of planning, at least the CCP, and
perhaps some step-down management plans, would need
to be amended or supplemented to include management of
the 1002 area.

Under section 1008 of ANILCA, a policy was

established to permit certain oil and gas activities, including
leasing and development, on Alaska refuges In areasjwhere
such activities are deemed to be compatible with thermajor
purposes for which a particular refuge was established.
Because of the provisions of sections 1002 and 1003,
section 1008 does not apply to any part of the Arctic
Refuge. Selection of Alternative D would preclude *
production of oil and gas from the Arctic Refuge, and
leasing or other develoment leading to oil and gas
products.

Step-down management plans for the Arctic Refuge
would be developed for specific activities once the CCP
was completed. These management plans might address
activities such as public use, wildlife Inventories and other
scientific research, wild and scenic rivers, wilderness
management, and fire management. Harvest of fish and
wildlife would generally be conducted in accordance with
the State of Alaska Department of Fish and Game
regulations, and subsistence use of the refuge would

cortinue.

The Arctic Refuge would be managed under the legal
authorities found in ANILCA arid the National Wildlife
Refuge System Administration Act of 1966 (Public Law 89-
669). Other laws and their amendments that affect the
management of the 1002 area and the Arctic Refuge in
general include but are not limited to the Migratory Bird
Treaty Act, Endangered Species Act, Antiquities Act, Clean
Air Act, Clean Water Act, Coastal Zone Management Act,
Fish and Wildlife Act of 1956, Marine Mammal Protection
Act, National Environmental Policy Act, National Historic
Preservation Act, Refuge Recreation Act, Refuge Revenue
Sharing Act, and the State of Alaska Fish and Game

Regulations. Provisions of the Wilderness Act would apply
to those 8 million acres of the Arctic Refuge outside the
1002 area,

Activities proposed for the 1002 area would be
subject to a compatibility determination as required by
ANILCA section 304(b) and the Refuge Administration Act.
Permissible activities could include hunting, fishing,
subsistence harvest, river trips, hiking, photography, and
certain other forms of recreation and compatible scientific
research. Guiding for recreational activities, trapping, and
other commercial activities determined to be compatible with
refuge purposes also would be allowed. These commercial
activities could conceivably include activities as diverse as
onshore support and transportation facilities for offshore oil
and gas activities. Any proposed activity would be
reviewed for compatibility before it could be permitted,
Because compatibility determinations are very site-specific,
and the list of probable activities long and speculative,
effects of specific activities are not assessed in Chapter VI.

The establishment of aids to navigation and facilities
for national defense wo..id be authorized under ANILCA
section 1310. Weather, climate, and research facilities
could also be permitted.

Title XI of ANILCA governs access on Federal lands
jn Alaska. Authorized forms of access on the Arctic Refuge
include snowmachines (during periods of adequate snow
cover)i aircrafti motorboats. and other means if found
compatible,

Refuge management could include activities such as
wildlife surveys, reintroduction of native fish and wildlife
species, fisheries management, prescribed burning for
habitat enhancement, and construction of public use
facilities where appropriate. Although these activities are
allowed by law, their actual implementation and the extent
of implementation would be decided through the CCP
process and the subsequent management plans,

Implementation of Alternative D would preclude the
development of estimated oil resources, as discussed in
Chapters Il and VII.

ALTERNATIVE E-WILDERNESS DESIGNATION

Under this alternative, the Congress would designate
the 1.55-million-acre 1002 area as wilderness, within the
meaning of the 1964 Wilderness Act (Public Law 88-577).

No further study or public review is necessary for the
Congress to designate the 1002 area as wilderness.
Previous studies and public debate have sufficiently covered
the issue. A wilderness review of the Arctic Refuge was
conducted in the early 1970's pursuant to the provisions of
the Wilderness Act. A draft report was prepared In 1973;
however, the draft was never made final nor was public
comment obtained.

ALTERNATIVES



The issue o( wilderness designation for all of the
Arctic Refuge, Including the 1002 area, was debated
extensively by the Congress and the public in widely held
hearings from 1976 through 1980 during the development
and passage of ANILCA (Eastin, 1984). The House of
Representatives generally favored designation of the 1002
area as wilderness, whereas the Senate generally did not.
The Senate view was that designating the area as wilder-
ness was premature until a resource assessment of the oil
and gas potential was completed and reviewed by the
Congress. The Senate view prevailed and became the
section 1002 portion of Title X of ANILCA.

The draft report resulting from the original wilderness
study recommended that all of the original 8.9 million acres
of the Arctic Refuge be designated as wilderness, with the
exception of 74.516 acres consisting of tracts at Camden
Bay (456 acres), Beaufort Lagoon (420 acres), Demarcation
Point (10 acres), Lake Peters (10 acres), the village of
Kaktovik (141 acres), the military withdrawal on Barter Island
(4,359 acres), and land in the vicinity of Barter Island that
was to be selected by the Kaktovik Inupiat Corporation
(KIC) under the Alaska Native Claims Settlement Act
(ANCSA) (69,120 acres). Section 702(3) of ANILCA
ultimately designated approximately 8 million acres of
wilderness on the Arctic Refuge which encompassed all of
the pre-ANILCA refuge with the exception of the 1002 area.

This alternative considers wilderness designation of
the entire 1.55-million-acre 1002 area, except for the
abandoned DEW line sites at Beaufort Lagoon and Camden
Bay, native allotments, and land owned by KIC. The 1002
area would still be included in the CCP process, as
described in Alternative D, but would be managed as
wilderness under the provisions of the Wilderness Act, the
National Wildlife Refuge System Administration Act, and
ANILCA.

Permitted uses in wilderness include hunting, fishing,
backpacking, river trips, and photography. Commercial
activity would be restricted to commercial guiding for such
activities. These activities may be restricted or eliminated if
necessary in designated wilderness areas under the
provisions of other laws or regulations. Motorized
equipment would generally be prohibited. Exceptions would
include operation of aircraft, Including landing. Wilderness
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designation would not alfect the air space over the area.
The use of motorboats and snowmachines (during periods
of adequate snow cover) would be authorized for traditional
aclivities-for example, subsistence uses or for access to
inholdings such as native allotments. Cabins could be
constructed in wilderness areas if they were necessary for
subsistence trapping, public safety, or administration of the
area.

In contrast to tne 'no-action" alternative, use of
motorized equipment by the FWS in administering the area
would only be allowed consistent with the minimum-tool
concapt. (Minimum-tool concept is use of the minimum
action or instrument necessary to successfully, safely, and
economically accomplish wilderness management
objectives.) Situations for which motorized access might
be used include emergencies involving public health or
safety and search-and-rescue operations. Landing of
aircraft would be permitted. Other government agencies
(local, State, and Federal) would also be allowed to use
motorized equipment in carrying out legitimate activities in
wilderness consistent with the minimum-tool concept. An
example would be the use of helicopters by the Department
of the Interior to carry out the ANILCA section 1010 Alaska
Mineral Resource Assessment Program (AMRAP). Manage-
ment activities such as wildlife control, prescribed burning,
habitat rehabilitation, predator control, reintroduction of
native fish and wildlife species, and wildlife surveys would
be permissible, though not necessarily practiced, In the
designated wilderness area. The appropriateness of these
activities would be ad”jessed in the CCP.

As in the "no-action" alternative, placement and
maintenance of navigation aids, communication sites and
related facilities, and facilities for national defense could be
permitted (ANILCA section 1310). Facilities for weather,
climate, and fisheries research could also be permitted.

Implementation of this alternative precludes the
development of estimated oil resources, as discussed in
Chapters Il and VII.
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CHAPTER MI

OlL AND GAS-NATIONAL NEED FOR DOMESTIC SOURCES
AND THE 1002 AREA’S POTENTIAL CONTRIBUTION

INTRODUCTION

Section 1002(h)(5) of ANILCA requires an evaluation
of how hydrocarbon resources In the 1002 area of the
Arctic Refuge relate to the national need for additional
domestic sources of oil and gas. This chapter discusses
this national need, and describes the potential contribution
of oil from the 1002 area. Benefits which would accrue to
the nation are described. They include gains In national
income, reduced vulnerability to disruptions In the world
market, and Improvements in the balance of payments and
national security. The analysis focuses only on oil because
it is not anticipated that natural gas from the 1002 area will
become economic to produce and transport to market
within the timeframe considered.

The estimates used in this chapter depend on many
variables. If the 1002 area were opened and leased in a
timely manner, production would not be expected until
about the year 2000. Therefore, the refuge's contribution to
U.S. energy needs has been determined by comparing its
production potential against projected energy needs,
beginning about 15 years from now and extending perhaps
30 years out to the year 2030, possibly beyond. It is
difficult to anticipate world oil prices beyond the year 2000
and the rate of real growth of the U.S. economy-two
important determinants of the future demand for energy.
Nevertheless, potential production from the 1002 area can
be compared against various forecasts about future U.S.
energy demand and supply. This chapter relies mainly on
the Department of Energy’s (DOE) long-term projections
contained in its 1985 National Energy Policy Plan, but also
considers several private forecasts.

THE 1002 AREA’S POTENTIAL
CONTRIBUTION TO U.S. NEEDS

The unique geologic features underlying the 1002
area create the potential for discoveries which would make
a very substantial contribution to domestic oil reserves.
Despite the area’s remote location and hostile environment,
it is the most attractive petroleum exploration target in the
onshore U.S. Data from outcropping rocks within the area
and from nearby wells, combined with seismic information
gathered from 1983 to 1985, indicate geologic conditions
which would be extremely favorable for major discoveries.

The billions of barrels of oil that may exist in the
1002 area could make an important contribution to the
national need for domestic sources of oil. Alaska North
Slope crude oil, especially that from Prudhoe Bay, now
contributes almost 20 percent of domestic production.

Production from Prudhoe Bay has peaked and a decline is
expected no later than 1988. Arctic Refuge oil could help
moderate this decline and substantially reduce the need for
increased imports.

The oil resources and possible production capability
of the larger potential oil fields in the 1002 a-ea are
substantial by U.S. standards. Estimates of oil in place
range from 4.8 billion barrels (BBO) to more than 29.4 BBO.
Recoverable resource estimates -ange from 0.6 BBO to 9.2
BBO. In some cases, the potential recoverable reserves of
the 1002 area’s fields may sizably exceed 1 BBO. Only 13
domestic fields with total reserves greater than 1 BBO have
been discovered in this country. Their original reserves,
remaining reserves, current production rate, and year of
discovery are displayed in table VII-1.

If productive, the 1002 area's fields could be the
largest domestic fields discovered since Prudhoe Bay and
Kuparuk River in 1968 and 1969. Except for these, no U.S.
field with reserves exceeding 1 BBO has been discovered
since 1948. The size of the 1002 area’s structures and
their potential for oil accumulations are geologically the
Nation's best onshore targets for the discovery of very
large oil fields. If productive, the large fields would join the
list of “giant" oil fields which have contributed over two-
thirds of total-domestic oil production. The previously
discovered giints, except for the two Alaskan fields, are
over 75 percent depleted (table VII-1), and even the
Prudhoe Bay field Is almost half depleted.

For purposes of assessing the 1002 area’s possible
contribution, the conditional mean recoverable resource
estimate of 3.2 BBO has been used. The estimate for
limited leasing is 2.4 BBO. These figures do not consider
resources that may occur in undefined but potential
stratigraphic traps (see Chapter Ill).

Contribution to Domestic Oil
Demand and Supply

It is important to assess the 1002 area's potential
contribution to the national need for domestic oil production
in light of supply and demand conditions. Oil consumption
in the U.S. has exceeded domestic production for more
than 20 years. Using the daily produ-.ion estimates for the
1002 area, table VII-2 compares the area's contribution with
the Department of Energy's (DOE) reference case
projections for domestic oil supply and demand, taken from
the 1985 DOE National Energy Policy Plan, to illustrate the
magnitude of the contribution 1002 area oil production

NATIONAL NEED



Table VII-1.—U.S. oil fields having ultimate recovery

exceeding 1 billion barrels of ail.

[BBO, bhillion barrels of oil; MBO/Y, million barrels of oil

per year. From Oil and Gas Journal (1986) and Roadifer

(1986)]

Field Year  Original Remaining Current
discov- reserves reserves  production
ered (BBO) (BBO) (MBOV/Y)

Prudhoe Bay, AK.....1968 9.47 5.10 568

East Texas......c.... ,1930 6.00 111 48

Wilmington, CA........ 1932 2.55 .36 41

Midway-Sunset, CA,.1894 2.16 45 54

Kem River, CA.......... 1899 1.99 .92 51

Yates, TX . .1926 1.95 .90 45

Wasson, TX........... 1936 1.68 57 33

Kuparuk River, AK..,.1969 1.59 1.30 79

Elk Hills, CA...ccccoonee 1911 1.47 .70 47

Panhandle, TX.......... ,1921 1.46 .07 11

Kelly-Snyder, TX.......1948 1.35 .15 19

Huntington Beach,

CA. e, ,1920 1.12 .07 8

Slaughter, TX........... 1936 1.03 .06 24

could make in the face of increasing demand and steadily
declining domestic production.

The U.S. has stabilized its oil production capability
and temporarily moderated the decline in domestic reserves
since 1974. This Is largely due to successful exploration
and intensive exploitation of known fields, including the use
of improved and enhanced oil recovery (EOR) technology,
and to the 1.5 million barrels per day produced at Alaska's
Prudhoe Bay.

U.S. crude oil production peaked at 9.64 million
barrels per day (MBO/D) In 1970 and has been relatively
constant over the last decade, being 8.90 MBO/D In 1985.
However, in February 1986, the Department of Energy (DOE,
1986) predicted that domestic oil production would
decrease by about 3 percent per year beginning in 1987,
declining to about 8.05 MBO/D in 1990 and to 6.53 MBO/D
by 1995. These estimates represent a substantial reduction
from previous DOE forecasts. In June 1986, the Chevron
Corporation predicted that production would decrease to
8.8 MBO/D in 19B6 and steadily decline to 6.2 MBO/D by
the year 2000 (Chevron, 1986). Other recent estimates
suggest levels as low as 4.0 MBO/D by the year 2000.

The lower forecasts are largely *he result of reduced oil and
gas prices, price uncertainty, consequent reduced drilling
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levels and discovery rates, higher annual production
declines in known fields, and decreased emphasis on
production stimulation projects (Spaulding, 1986, Doscher
and Kostura, 1986; Kuuskraa, 1986).

Table VII-2.—Fhe 1002 area's potential contribution to U.S.
oil demand, production, and imports.

(In thousands of barrels per day. U.S. demand, production,

and import data from U.S. Department of Energy, 1985d,
tables 4-6 and 4-7]

=T Y SR 2000 2005 2010

U.S. OIL DEMAND.....ceummrrs 16,100 15,800 15,700

1002 area oil production:
Full 1easing......ccoevvvevvrnvennnn. 147 659 404
Percent of U.S. total

demand....rnnnnnns 91 417 2.57
Limited leasing.......cccueveuenee 105 473 300
Percent of U.S. total
demand......coveiieiinn. .65 2.99 191
U.S. OIL PRODUCTION 8,600 8,200 7,400

1002 area oil production:
Full 1€asing......ccccoevvvevninrnnnns 147 659 404
Percent of U.S. total

pProduction......cccceeeeee 171 8.04 5.46
Limited leasing........ccouceveunees 105 473 300
Percent of U.S. total
pProduction........cocee, 1.22 5.77 4.05
US. OIL IMPORTS....ccoocuimrnes 7,500 7,600 8,300

1002 a'ea oil production:

Full 1€aSing....cccovvveervereenrnnennnn. 147 659 404
Percent of U.S. total
IMPOTtS..cciiriiian, 1.96 8.67 4.87
Lim.ted leasing.....ccccevverrennns 105 473 300
Percent of U.S. total
IMPOIS .o 1.40 6.22 3.61



Oil reserves decreased over 27 percent, afout 11
billion barrels from 1970 to 1985 and declined annually
during 14 of these 15 years despite extensive exploration
and active field exploitation programs.

J. P. Riva (Riva, 1984; Riva and others, 1985; Gall,
1986), of the Science Policy Research Division of the
Library of Congress, predicted that shrinking American oil
reserves will plunge by 1990 to their lowest levels since
shortly after World War I, based on current drilling rates.
Riva predicts a decline from the 1985 reserve figure of 28.4
BBO to 25.1 BBO in 1990, and perhaps to as low as 23.2
BBO in 1995. The most significant declines in reserves will
occur in the older, traditional oil-producing areas of the
western United States, Texas, the Gulf Coast, and the
Midcontinent. In the frontier regions of Alaska and offshore
California, prospects are better for substantial reserve
additions.

If cun-ent production and reserves in known fields are
assumed (the reserves/production ratio), theoretically the
Nation's oil reserves would be exhausted In about 9 years.
But because oil-field production conventionally declines
about 10 percent per year compounded, In practice it will
take about 30 years to exhaust known reserves.

Production capability and reserves can be increased
by (1) exploring for new fields; (2) extending or finding new
reservoirs in known fields; (3) producing more of the total
oil-In-place by enhanced recovery methods, infill drilling, well
stimulation, etc.; and (4) developing improved production
technology. Use of each technique depends on projected
prices of oil and gas, economics, and relative costs of the
technique.

From 1977 through 1985, a period of high oil prices
and the greatest boom In domestic exploration history, an
average of 930 million banels of new reserves were
discovered each year (MBO/Y). Revisions and adjustments
added an average of 1483 MBO/Y. Consumption during
the same period averaged almost 3000 MBO/Y. Reserves
therefore decreased by an average of 565 MBO/Y.
Approximately 7 percent of the increase resulted from
discovery of new fields; 31 percent from the discovery of
extensions and new zones in known fields; and 62 percent
from EOR, other Increased recovery methods, and statistical
revisions. Oil is being consumed faster than it Is being
discovered, and the Nation is reducing its oil Inventory.

The historical quantities of petroleum discovered per
foot of exploratory drilling dramatically demonstrate the
increasing difficulty in finding large oil and gas fields (table
VII-3). No reversal of the trend has occurred since 1979.

Oil fields with recoverable reserves exceeding 100
(MBO) are frequently described as national class giants.
Giant fields with reserves exceeding 500 MBO are
supergiants or world class giants. Giants and supergiants
are few in number, but contribute the bulk of the world's oil
production. In fact, fewer than 300 supergiant oil fields (out

Table VII-3.—Historical recoverable U.S. oil and natural
gas finding rates.

[Modified from U.S. Geological Survey]

Increment feet
of exploratory

Finding rate per toot
exploration drilling

Period during
which footage

was drilled drilling Qil Gas
(billions) (barrels) (MCF)
1859-1949 0.0-0.5 236 916
1949-1958 0.5-1.0 51 347
1958-1967 1.0-15 21 252
1967-1977 1.5-2.0 20 186
1977-1979 2.0-2.1 9 134

of 30,000 oil fields worldwide) contain more than 80 percent
of the world's known oil reserves. Over 40 supergiants
have been discovered in the U.S., almost all prior to 1939.
Only one was discovered from 1977 to 1985. More
significantly, only five have been discovered since 1951:
McArthur River (1965), Prudhoe Bay (1968), and Kuparuk
River (1969), all in Alaska; Jay in Florida (1970); and East
Anschutz Ranch In the Overthrust Belt In Wyoming (1981).
Point Arguello in the Outer Continental Shelf (OCS) off
California may be added to this list once the reserves are
fully defined.

Discovery patterns for giant oil fields are only slightly
more favorable. About two-thirds of the U.S. giants were
found before 1940, 94 since, and the number of such
discove. ;s decreases in each successive decade.

The onshore basins in the U.S. that hold the greatest
potential for very large discoveries have already been
explored, except for the 1002 area. While there are some
very attractive offshore areas yet to be explored, the 1002
area is particularly promising because It contains extensions
of other producing trends, and wells on adjacent properties
show highly favorable evidence of petroleum deposiis.
These evidences, when combined with the structural traps
mapped or inferred for the area, indicate that the 1002 area
Is currently the unexplored area in the U.S. with the
greatest potential to contain giant and supergiant fields.

Not only might discovery of a supergiant field in the
1002 area make a significant contribution to domestic
reserves and production, it could do so at a relatively low
average cost per barrel because of economies of scale.
The combination of high production and low average costs
makes the total net economic value much higher for large
fields. Moreover, because average costs are lower, larger
fields can be produced economically and can contribute to
the economy even when world oil prices are lower.

NATIONAL NEED
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Contribution to National Objectives

The potential contribution from the 1002 area's
production goes well beyond that of simply providing a
certain percentage of U.S. domestic oil needs that might
otherwise have to be obtained from foreign sources of
supply. Production of oil from the 1002 area can also help
achieve this Nation’s national economic and security
objectives as well.

FOSTERING ADEQUATE ENERGY SUPPLIES
AT REASONABLE COSTS

DOE's 1905 National Energy Policy Plan has as its
general goal fostering adequate energy supplies at
reasonable costs. Adequate supply requires "a flexible
energy system that avoids undue dependence on any
single source of supply, foreign or domestic, and thereby
contributes to national security (and) implies freedom of
choice about the mix and measure of energy needs to meet
our industrial, commercial, and personal requirements." The
National Energy Policy Plan also recognizes leasing Federal
lands as important in the Nation's effort to ensure long-term
energy supplies.

REDUCING DEPENDENCE ON IMPORTED OIL

Since 1970 this Nation has been heavily dependent
on foreign petroleum supplies to meet domestic demand.
The prospect Is for continued U.S. dependence on foreign
oil. Imports in 1985 were expected to average about 5
MBO/Y, to supply about one-third of domestic oil needs.
DOE's latest forecasts show that U.S. dependence on
foreign oil is expected to increase significantly by the end
of the- century and beyond. Table VII-2 compares the
percent of the 1002 area oil contribution to U.S. oil imports.

The Nation's oil imports come from two general
sources: members of the Organization of Petroleum
Exporting Courses (OPEC), such as Saudi Arabia,
Venezuela, Indonesia; and non-GPEC nations, such as
Mexico, Canada, the United Kingdom.

Because of decreasing production in the U.S. and
other no’i-OPEC nations it is likely that this Nation will
become significantly more dependent on imports from the
oil-rich Persian Gulf OPEC nations no later than the mid-
1990's. If so, oail prices will also increase as supply
competition decreases, and the Persian Gulf OPEC nations
regain market leverage and control of the international oil
market. '

As imports have increased, the' U.S. has become
vulnerable to the actions of oil-exporting countries and has
essentially become a price taker in the international oil
market. The cost of imported oil to the U.S. economy is
not only the price paid tor the oil but also the losses
caused by a dLiuption in supply, should one occur.
Because domestic production substitutes for oil imports, the
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Nation benefits not only from the savings that result when
the costs of producing additional domestic oil are less than
the world price, but also benefits from the reduction in the
economy's vulnerability to supply disruptions. The potential
contribution of the 1002 area’s oil resources should be
gauged as a displacement of potentially costly and insecure
imported oil by less costly, more secure production from
domestic fields. The costs of a price change or a supply
disruption will be less if the economy relies more on less
expensive domestic supplies than on imported oil. U.S. ail
reserve and production trends suggest a shift toward
greater vulnerability, possibly exacerbated by the declines of
1985-06. Thus, the 1002 area's oil may be able to
significantly reduce the economy's vulnerability to world oil
market changes.

ENHANCING NATIONAL SECURITY

Continued dependence on imports for a substantial
part of U.S. oil consurption creates many national security
concerns. The potential for a supply disruption limits the
flexibility of U.S. foreign/national security policy, including
the ability to respond to security threats. There is also
potential for the U.S. to be drawn into dangerous political
and military situations involving import nations. Dependence
on oil imports entails dependence on extended supply lines
(tanker routes), which are targets for attack; this ados to
the defense burden. Key weapons systems In the Nation’s
current arsenal and under development are designed to use
hydrocarbon fuel. The most secure sources of supply for
such fuel are clearly domestic sources.

Secure oil supply lines can have a direct bearing on
the achievement of national economic goals that depend on
uninterrupted economic activity. Interruption of these
supply lines, on the other hand, disrupts the production
and consumption of goods and reduces economic activity.
This occurred, for example, in the aftermath of the OPEC
oil embargo in 1973 when a recession resulted.

ACHIEVING A MORE FAVORABLE BALANCE
OF INTERNATIONAL TRADE

The deficit in the U.S. international trade balance has
increased significantly in the last decade. In 1904, it totaled
a record $123 hillion. In that same year, the gross cost of
importing crude oil and refined petroleum products
amounted to more than $59 billion, almost 50 percent of
the deficit. If oil Imports Increase as projected, achieving a
favorable trade balance will lie even more difficult. The
deficit trade balance in recent years has meant that more
U.S. dollars are spent on foreign goods, leaving fewer
dollars available to consumers and businesses for buying
U.S. goods and services. Production from the 1002 area
reduces not only the need for imported oil but also the
amount of foreign exchange required to pay for Imports,
bringing a more favorable trade balance. Using the mean
estimate of the 1002 area's anticipated production amounts,
oil from the 1002 area could result in U.S. dollar savings



spent on Imports of $1.7 billion in the year 2000, $8.1 bijlion
in 2005, and $5.8 hillion in 2010. *

PROVIDING ECONOMIC BENEFITS
TO THE NATION

The importance of oil in the economy is widely
recognized. In 1985, 42 percent of the energy used in the
U.S. came /om oil, of which approximately 9 MBO/Y was
produced domestically and 6.8 MBO/Y was imported.

T..J cost of a resource that is so widely consumed
in our economic system has a strong effect on economic
productivity. The higher the cost of ail, the more other
resources (labor, materials, energy) must be used or given
*, < acquiring it, As a result, these other resources are
no onger available in the economy to help produce the
income and the goods and services that support the
American standard of living. Thus, the higher the cost of
the oil used, the lower the productivity of the U.S.
economy. The national need for oil Is a need for the
economic productivity and the gains in income that result
when lower-cost oil is used to produce goods and
services.

If oil can be produced from the 1002 area at a cost
lower than the revenues generated from its sale, it will
result In a net increase in national income and the Nation
will realize a net economic benefit. The "net national
economic benefit" (NNEB) is the expected net value of oil
produi. -ion, or the difference between revenues from sale of
oil and the co-'-< of exploration, development, production,
and transpo” =« The NNEB Includes economic benefits
expected to acuue as bonuses, royalties, rental fees, taxes,
and after-tax business profits. The NNEB expected from
the mean potential oil production of 3.2 BBO from the 1002
area for full leasing Is $79.4 billion in undiscounted 1984
dollars, and $14.6 billion discounted (10 percent real)
dollars. Assuming production from a 9.2-billion-barrel field,
a more optimistic economic assumption, and oil prices of
$40 per ban-el, the undiscounted NNEB would exceed $325
billion (1984 dollars). Potential oil production from limited
leising woulrl contribute $54.0 billion undiscounted, and
$9.4 billion discounted. (The discounted value was derived
by using a discounted cash flow simulation model, In which
annual revenues and annual costs for projected years of
production are discounted to the present.)

PROVIDING FEDERAL, STATE, AND
LOCAL REVENUES

Lease production from the 1002 area could be
expected to generate revenues to the public as lease
bonus payments and rentals, royalties, Federal corporate
income taxes, severance tax payments to the State of
Alaska, and State corporate income taxes. The revenues
expected from providing this return to the public are shown
in table VII-4 for the full leasing and limited leasing
alternatives. Federal revenues include royalties, lease rental
payments, and corporate income taxes. State and local
revenues include property, severance, conservation, and
corporate income taxes. Transfer payments from the

Federal Government are not Included, and the figures do
not include Federal revenue sharing.

Table VII-4.—Estimated revenues, in billions of dollars,
from full leasing and limited leasing.

[Bonuses, royalties, and lease rental payments are shown
as Federal revenues. Portions of some of the
seismically mapped structures lie outside the 1002
area. If these non-Federal subsurface areas are leased
by others (for example, the State of Alaska or Native
Corporations), portions of, bonus, rent, and royalty
income shown here as Federal revenue would accrue

to those organizations]
i

Full Limited
leasing leasing
Federal revenues:
Undiscounted 1984 dollars.. $ 38.9 $ 25.9
Discounted dollars
[(ROLZ T 1) R 8.0 5.1
State and local revenues:
Undisccjnted 1984 dollars.. 16.1 11.0
Discounted dollars
(10% real)....coeneeneeneenniennns 3.6 2.4

CONTINUED USE OF THE TRANS-ALASKA
PIPELINE SYSTEM

The Trans-Alaska Pipeline System (TAPS) is already in
place and has been assumed as available to transport oil
from the 1002 area. Oil from the 1002 area could play an
important role in helping to offset the production declines
slated for the Alaska North Slope, thereby reducing the per
barrel transportation costs for oil from existing fields.
Inclusion of the 1002 area’s oil is, therehre, likely to
prolong the useful life of TAPS and to permit additional
production from North Slope fields which would otherwise
be uneconomical.

THE 1002 AREA’'S OIL POTENTIAL
COMPARED TO U.S. PROVED
OIL RESERVES

Table VII-5 compares the 1002 area’s estimated
conditions' economically recoverable oil resource to U.S.
proved reserves. DOE’s Energy Information Administration
has estimated total U.S. proved oil reserves to be 28.446
BBO as of January 1, 1985. The 1002 area’s oil potential
equals 11.7 percent of this. The DOE National Energy
Policy Plan (NEPP) has estimated that U.S. proved reserves
will be only 11.602 BBO in the year 2000, thus making the
1002 area's oil resources 28.8 percent of the total. For
limited leasing, the 1002 area's estimated recoverable
resource would equal 8.4 percent of proved U.S. reserves
in 1985, and 20.6 percent in the year 2000. These
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comparisons should be used with caution, however,
because of differences in the items being compared.
'Proved reserves' are those that have been demonstrated
with reasonable certainty to be recoverable from known
reserves. The 1002 area's economically 'recoverable
lesources,* on the other hand, are, by definition,
speculative and less precise. The 1985 resen/t.s figure Is
based on current oil prices at the time of the estimates.
The recoverable resources figure for the year 2000 is based
on DOE's NEPP reference case assumptions regarding
world oil prices.

Table VII-5.—Fhe 1002 area's conditional, economi-
cally recoverable oil resources compared with total
U.S. proved oil reserves.

[In billions of barrels. Year 1985 data from Department
of Energy (1985, p.5); year 2000 data, for lower 48
Slates only, from Department of Energy (1985e,
table 3-15]

Year

1985 2000

U.S. proved reServes....n. 28.5 .60
1002 area’s recoverable resources:

FUll 1€8SING ..o s 3.23 3.23

Percent of U.S. total......ccceeunnn. 11.35 27.80

Limited 1€asing.......ccoconvneinerneinennnen. 2.36 2.36

Percent of U.S. total......ccoernnee. . 8.30 20.34

ANTICIPATED MARKETS
FOR THE 1002 AREA'S OIL

Assuming that potential oil production from the 1002
area is similar in quality to current North Slope production,
the marketing location for the 1002 area’s oil could be
expected to follow similar marketing patterns, Crude oil
markets are already established for production from the
Alaskan North Slope (ANS), and this system could probably
be used for oil from the 1002 area. Oil produced from
Prudhoe Bay and Kuparuk is transported via TAPS to
Valdez and from Valdez by tankers to ports on the West,
Gulf, and East coasts. The Trans-Panama Pipeline at the .
Panama Canal is used extensively to Iransport crude oil
from the Pacific Ocean to the Atlantic. Crude oail is off-
loaded on the Pacific side and loaded onto tankers on the
Atlantic side for shipment to Gulf of Mexico, East Coast
ports, Puerto Rico, and the Virgin Islands.

Significant discoveries have been made in California's
OCS areas in the Santa Barbara Channel and Santa Maria
Basin, and elsewhere. This potential production could
effectively back-out a portion of the future ANS production
that would otherwise be marketed on the West Coast.
However, production from known ANS fields is projected to
begin declining in 1987 and fall to approximately 29 percent
of 1984 production by the year 2000 (Alaska Department of
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Revenue. Petroleum Revenue Division, 1985). At the same
time, crude oil production from any discoveries in the 1002
area Is not projected to be on-iine until the late 1990’s or
after the year 2000. Therefore, the ma;ket opportunities for
the 1002 area's oil could conceivably be available in roughly
the same proportions as current ANS markets.

Because of the statutory ban on export of U.S. ail,
the West Coast market is well established as the primary
area for ANS crude oil; this is logical if viewed solely on
the basis of transportation cost. Shipments to the West
Coast increased to a peak of 0.9 MBO/D In 1980. Over
the period 1980-84, an average 52 percent of ANS crude oil
was marketed on the West Coast. Alaskan crude oil in
excess of West Coast demand Is transported to the
Panama Canal for shipment to other markets.

CONCLUSION

In summary, the 1002 area has a very significant
potential to contribute to the national need for oil. Despite
the degree of uncertainty, there Is some chance that the
area may contain a field the size of Prudhoe Bay. There is
an even better chance of one or more smaller fields, still
supergiants, totaling more than 3 billion barrels. Only actual
exploration can provide the information needed to determine
the extent and distribution of the resources, and, therefore,
the potential benefit to the economy.
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February 12, 1988
Sam:
The history of the 90/10 goes like this.

The Reclamation Act was passed in 1902, and projects were
funded by appropriation.

The Mineral Leasing Act passed in 1920, and included the
provision that states would receive 37.5% of the proceeds of
federal leasing within their boundaries. Another 52.5%
would go to the Reclamation Fund, and 10% to the federal
treasury.

The Statehood Act incorporated this provision by reference,
except that Alaska was not given access to the Reclamation
Fund and therefore was entitled to receive the 90%
entitlement directly.

(Note: Murkowski's presentation was rather confusing and
sounds like rationalization for inadequate performance on
his part. The arguments at Statehood were that 1) Alaska
should receive some large measure of compensation for the
amount of federal land reserved and withdrawn from economic
development and state selection; and 2) Alaska should not
participate in the Reclamation Fund because it would qualify
for too many projects, if projects were assigned on basis of
need. Other western states might have supported the measure
in part to remain in control of the Reclamation Fund and in
part to create precedent for a state receiving 90%
directly.)

In 1976 Congress passed amendments to the Mineral Leasing
Act that included the adjustment to Reclamation formula

funding. As a result the western states are to receive 50%
of the proceeds directly and only 40% goes into the
Reclamation Fund. Tom ICoester doesn't know why this change

was made but there are several reasons that might make
sense: 1) congress was trying to increase incentives for oil
and gas development on federal lands; 2) western states,
recognizing the diminished need for reclamation, wanted to
increase their direct take from public land development.



TESTIMONY OF G. THOMAS KOESTER ON S. 735
BEFORE THE SENATE SUBCOMMITTEE ON PUBLIC LANDS
July 14, 1987

Thank you, Mr. Chairman.

My name is G. Thomas Koester. I an an Assistant Attor-
ney General for the State of Alaska.

The State of Alaska opposes S. 735 on both legal and
policy grounds. As a legal matter, we view S. 735 as an
impermissible attempt to amend a major component of the statehood
compact under which Alaska was admitted to the Union. As a
matter of policy, S. 735 would abrogate the historic compromise
in public land law under which the United States changed its
policy of disposing of federally owned lands to one of retaining
title but dedicating the proceeds of those lands to the states in
which the lands are located.

Section 35 of the Mineral Leasing Act of 1920, 30
U.S.C. 8 191, currently governs the distribution of revenues from
oil and gas leasing of federal public domain lands. Under that
statute, 90 percent of those revenues are dedicated to the
benefit of the states iIn which the lands are located. In the
lower 48 states, this dedication takes the form of a direct grant
of 50 percent of the revenues and deposit of an additional 40
percent in the Reclamation Fund, established under the
Reclamation Act of 1902, 43 U.S.C. 88 372 et seq. Because Alaska
is not covered by the Reclamation Act, Alaska receives the full
90 percent under the statute.

This dedication of federal oil and gas revenues to the
states represented a historic compromise In the history of public
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land law.Around the turn of the century, there was a major
change 1i1n federal 1land policy. The traditional practice of
federal land disposal to encourage development and western
migration was abandoned, anda new policy of federal Iland
retention was iInstituted. Tocompensate the states for this
continued federal ownership, which 1iIn many cases precludes
economic development and in all cases precludes state and local
taxation, Congress dedicated 90 percent of the mineral leasing
revenues from those lands to the states.

During Congressional consideration of statehood for
Alaska, considerable attention was given to the distribution of
mineral leasing revenues Tfrom federal lands in Alaska. The
result of those lengthy deliberations was that the revenue dis-
tribution provisions of the Mineral LeasingAct of 1920 were
expressly incorporated into the Alaska Statehood Act.

The provisions of a statehood act admitting a new state
to the Union constitute a compact -- a legally enforceable con-
tract — between the citizens of the new state and the United
States. Such a compact does not impose obligations only on one
of the parties; instead, obligations are imposed on both the new
state and the United States. The specific terms of such a com-
pact are obligatory and subsequently cannot be unilaterally
amended by either party. As the United States Supreme Court once
noted with respect to the Actadmitting Wisconsin to the Union, a
statehood act provision 1is "an unalterable condition of the
admission, obligatory upon the United States." Beecher .

Wetherby, 95 U.S. (G Otto) 517, (1877).



Congress incorporated the Mineral Leasing Act of 1920
into the compact under which Alaska was admitted tothe Union 1iIn
section 28(b) of the Alaska Statehood Act. Inpart, this un-
doubtedly was no more than Congressional recognition of the long-
standing policy, applicable to virtually all of the western
states, of dedicating 90 percent of the proceeds of public lands
to the states 1in which the 1lands are located - 1.e., the
historic compromise adopted in 1920.

At the same time, however, the legislative history of
the Alaska Statehood Act makes clear that Congressional i1ncor-
poration of the Mineral Leasing Act iIn the statehood compact also
was Congress® way of partially compensating Alaska for the sub-
stantial amount of federal land which had been withdrawn and re-
served by the federal government for various purposes, and the
attendant Mloss of economic productivity caused by those with-
drawals and reservation. Ironically, a number of those with-
drawals and reservations were for wildlife refuges, the specific
federal lands for which S. 735 seeks to change the revenue dis-
tribution formula.

To TfTully appreciate Congress®™ 1incorporation of the
Mineral Leasing Act"s 90 percent entitlement for Alaska in the
statehood compact under which Alaska was admitted, one must look
at the facts confronted by Congress at that time. A significant
concern during the deliberations on Alaska statehood was whether
the Alaska economy was sufficient to support a new state and the
essential government services which the new state would have to

provide. Much of that concern was a result of the fact that more



than 99 percent of all the land iIn Alaska was owned by the feder-
al government. Little or no development had taken place because
of federal land management practices, and federal land therefore
was not contributing to the economic development of the terri-
tory. In addition, because it was federally owned, i1t would be
exempt from any taxes which might be Ilevied by a new state
government.

To ensure that the new State of Alaska would have suf-
ficient economic resources to meet the necessary expenses of
state government, Congress included a substantial land grant in
the Alaska Statehood Act. In doing so, however, Congress dis-
covered that more than one-fourth of the land iIn Alaska -- more
than 95 million acres -- was included in federal withdrawals and
reservations, several of which were wildlife refuges. Those
withdrawn and reserved lands appeared to iInclude most of the
valuable resources iIn Alaska.

As a partial remedy to this situation, which one com-
mittee report characterized as '‘the problem of federal reserva-
tions,” Congress consciously granted Alaska 90 percent of the oil
and gas leasing revenues from federal lands in Alaska. Charac-
terizing this as one of the "major provisions” of the Alaska
Statehood Act, Congress concluded that this would minimize the
adverse i1mpact of federal withdrawals on the new state"s economic
viability and would ensure that the new state would benefit from
any development of the substantial resources which might be found

within those federal withdrawals.



Attached to the printed text of my testimony are a
number of excerpts from the legislative history of the Alaska
Statehood Act which demonstrate that both supporters and oppon-
ents of Alaska Statehood were well aware that Congress was
including, as part of Alaska"s statehood compact, an entitlement
to 90 percent of all oil and gas lease revenues from federal
lands i1n Alaska iIn perpetuity. While i1t would serve no purpose
to go over all of them in detail, a few examples illustrate the
broader Congressional understanding.

Senator Barrett of Wyoming, a supporter of statehood
for Alaska, authored the language of what became section 28(b) of
the Alaska Statehood Act, the section that incorporates the
Mineral Leasing Act into the statehood compact. During a Senate
hearing on statehoodfor Alaska, he remarked: ™"So 1 think, it
would be eminently fair and just and right and proper, when we
write this billup, that we . . . let the Federal Government
retain the title to the minerals except such public lands as are
granted to you, but give the Territory now and the State of
Alaska-to-be ninety percent of the income from the minerals under
the Leasing Act royalties that come in from now on out."™ Later
in the hearing, he 1iIntroduced the language that now appears as
section 28(b) of the Alaska Statehood Act with the words: |
propose to iInsert a new section 21 on the last page of the bill
and provide in here that 90 percent of the income from coal and
90 percent of the income from the leasing act minerals shall go

to the new State of Alaska.” He noted that the Secretary of



Interior had suggested such a provision be included in the
statehood bill.

Representative Dawson of Utah, also a supporter of
statehood for Alaska, commented on the House floor that "[t]hese
[revenue sharing] provisions are the foundation upon which Alaska
can and will build to the enormous benefit of the national
economy shared by her sister States.”

Senator Talmadge of Georgia, an opponent of statehood,
noted during the Senate floor debate that the Statehood Act land
grant and the various revenue sharing measures, specifically
including the entitlement to 90 percent of oil and gas leasing
revenues, '"have been referred to variously as a "dowry®™ and “the
greatest giveaway of natural resources 1iIn the history of this
country. ™

Finally, and perhaps most significantly, Senator Butler
of Maryland, a statehood opponent, reminded his Senate colleagues
that grants made iIn statehood legislation are irrevocable and
cannot be changed by a subsequent Congress:

A Dbill which grants statehood iIs not some minor
piece of legislation, but is a major Tfunction of
the national legislature. We cannot undertake to
perform that function without reminding ourselves
that we are asked to make a grant which cannot be
revoked. We cannot, therefore, consider these
bills as we would ordinary legislation in the
sense that ordinary legislation may be amended or
changed in subsequent years as experience
dictates.

When placed iIn its proper historical perspective, it is

not surprising that Congress included an entitlement to 90 per-

cent of the proceeds from federal oil and gas leasing iIn the



Alaska Statehood Act. The Mineral Leasing Act, and its revenue
distribution formula under which 90 percent of the revenues from
Tederal lands are dedicated to the states in which the lands are
located, represents a historic trade-off in the development of
public land law. In enacting it, Congress terminated its tradi-
tional policy of disposing of the public lands. Instead, It
determined that the federal government should retain those public
lands, but should dedicate most of the mineral revenues from
those lands to the benefit of the states in which the lands are
located.

Virtually all of the public land states were admitted
to the Union prior to the enactment of the Mineral Leasing Act,
and its dedication of 90 percent of public land revenues to the
states, In 1920. As a result, the statehood acts admitting those
states do not include a provision similar to the one i1ncorporated
in the Alaska Statehood Act. However, i1ncorporation of the
Mineral Leasing Act iIn the Alaska Statehood Act simply reflects
the Congressional understanding that the Mineral Leasing Act iIn-
deed was a historic compromise and, as a result of that compro-
mise, the public land states are to receive the benefit of 90
percent of the revenues from federal lands within their borders
in return for the continued federal ownership and management of
those lands.

Passage of this bill would significantly alter one of
the carefully considered terms and conditions under which Alaska
was admitted to the Union. It would be an impermissible unilat-
eral attempt to amend the solemn compact between the national
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government and the citizens of Alaska. Alaska has not agreed to
this modification of the compact between Alaska and the United
States and, without such agreement, it would have no force or
effect.

It also would signal a marked departure from the his-
toric compromise, under which Congress dedicated 90 percent of
the proceeds of the public lands to the states in return for
continued federal ownership, which has guided federal public land
policy throughout the United States for more than six decades.

Alaska supports the goals of the Land and Water
Conservation Fund. At the same time, the state iIs concerned that
such a laudable goals not be accomplished at the cost of a funda-
mental change in the provisions of the solemn compact under which
Alaska entered the Union and the historic compromise which has
guided federal public land policy for than two generations.

Thank you very much for the opportunity to testify on
this bill. We hope that we can work F_istructively with this
subcommittee and the Congress to improve the effectiveness of the
Land and Water Conservation Fund without sacrificing Alaska“s
statehood birthright and more than sixty years of federal public

land policy. Again, thank you very much.



ALASKA STATEHOOD ACT LEGISLATIVE HISTORY:
CONGRESSIONAL INCORPORATION OF MINERAL LEASING
ACT 90a REVENUE SHARING FORMULA IN
ALASKA STATEHOOD COMPACT

1. During Senate hearings on Alaska Statehood,, o
senator explained that he thought the new State of Alaska should
get all of the lands within 1its boundaries but, because that
probably was not possible, the Statehood Act should include a
grant of 90 percent of Mineral Leasing Act revenues "from now on
out."

Senator BARRETT.

So 1 think 1t would be eminently fair and
just and right and proper, when we write this bill
up, that we provide here that the [Mineral]
Leasing Act of 1920, as amended, and let them
retain title to the lands up there, except that

which i1s granted -- personally 1 hate to see that
done, but to be realistic wo probably have to do
that —- let the Federal Government retain the

title to the minerals except such public lands as
are granted to you, but give the Territory now and
the State of Alaska-to-be ninety percent of the
income from the minerals under the Leasing Act
royalties that come in from now on out.

Hearings on S. 49 and S. 35 before the Senate Committee on Inte-
rior and Insular Affairs, 85th Cong., 1st Sess. 30-31 (1957).

2. Later i1n those hearings, the same senator offer
an amendment to the proposed statehood legislation under consid-
eration which would provide that 90 percent of the income from
theleasing act minerals shall go to the new State of Alaska,™
noting that the Secretary of Interior supported a bill under con-
sideration iIn the House of Representatives which would do pre-
cisely that but 'suggested that the statehood bill was the proper
place to insert such a provision.” The language of the proposed
amendment 1is 1identical to the language of what ultimately was
enacted as section 28(b) of the Alaska Statehood Act. Both the
author of the proposed amendment and one of his colleagues hoped
that giving Alaska a 90 percent entitlement might ultimately
result In their states getting the same thing. Whether that
would result or not, however, they eagreed that Alaska should
receive such an entitlement as part of iIts statehood act.

Senator ANDERSON. - - - As far as 1 am con-
cerned, | hope you [Alaska"s non-voting Deilgate
Bartlett] would agree with me that what we tried
to do was to make it possible for Alaska to come



in as a State and live self-respectingly among the
States.

We did not strip her of every dollar she
could get, but tried to give her all the money to
make Alaska a good and fine progressive State. I
believe the bill does that.

Senator BARRETT. - - - I an. offering an
amendment here for the consideration of the
committee. I think this 1is probably as good a

time as any to do it.

I discussed this amendment this morning when
you were absent, Senator Anderson. I propose to
insert a new section 21 on the last page of the
bill and provide iIn here that 90 percent of the
income from coal and 90 percent of the income from
the leasing act minerals shall go to the new State
of Alaska.

When 1 mentioned that this morning, Delegate
Bartlett told me that the House committee had con-
sidered a bill doing precisely that and had
reported 1t out Tavorably. Since then 1 have
looked up the record and 1 find that the Secretary
of the Interior has filed a favorable report on
the bill and agreed that it should be enacted into
law but suggested that the statehood bill was the
proper place to insert such a provision.

Maybe 1t would be well to have 1iIn these
hearings a copy of the report that the Secretary
of the Interior made on the House bill.

Senator JACKSON. Without objection, the
report and the amendment of the Senator from
Wyoming will be included i1n the record at this
point, 1f that is agreeable. The report and the
amendment should go together.

(The documents referred to are as follows:)
3ARRETT AMENDMENT TO S. 49
Sec. 22.



(b) Section 35 of the Act entitled "An Act
to promote the mining of coal, phosphate, oil, oil
shale, gas, and sodium on the public domain,™
approved February 25, 1920, as amended (30 U.S.C.
191) 1is hereby amended by inserting immediately
before the colon preceding the TFirst proviso
thereof the following: ™",and of those from Alaska
52 1/2 per centum thereof shall be paid to the
State of Alaska for disposition oy the legislature
thereof".

[Secretary of Interior®s Report]

DEAR MR. ENGLE [Chairman of the House Commit-
tee on Interior and Insular Affairs]: This 1i1s in
reply to your request for the views of this
Department on H. R. 3477, a bill relating to
moneys received from mineral lands iIn Alaska.

We recommend that H. R. 3477 be enacted. We
believe, however, that the subject matter of the
bill would be more appropriately covered iIn state-
hood legislation.

Senator ANDERSON. Do you not think Senator
Barrett, that supplements the statement 1 made,
that whatever makes it possible for the State to
exist 1s a good bill?

I think Senator Barrett should be commended
for that proposal. I thing there are some other
States that the proposal could be applicable to
but we may get our rights some time 1If Alaska
does.

Senator JACKSON. That may be a good prece-
dent for the other 1 Western States.

Senator ANDERSON. It happens that Wyoming
and New Mexico are the 2 principal contributors to
the Federal Treasury on this particular section,
$100 million in Wyoming and $130 million or $140
million iIn New Mexico which we could have used
very nicely in our State.



Senator JACKSON. We may have some problems
with the other 3/ States on this issue.

Senator BARRETT. 1 do not think so, particu-
larly. 1 think we would be remiss a bit if we did
not include it here, particularly since the Bureau
of the Budget and the Secretary of the Interior
and everyone interested has approved this.

Hearings on S. 49 and S. 35 before the Senate Interior and
Insular Affairs Committee, 85th Cong., 1st Sess. 66-67 (1957).

3. A House committee report, 1iIn a section entitl

"The Problem of Federal Reservations,” noted that a partial solu-
tion to the depressing effect of federal withdrawals on the eco-
nomic viability of a new Alaska state government would be to
specify that the act of admission would grant Alaska 52 1/2 per-
cent of Mineral Leasing Act revenues. This would be iIn addition
to the 37 1/2 percent that all other public land states receive
because, while those states were covered by the Reclamation Act,
Alaska would not be.

As previously noted, tremendous acreages of
land in Alaska have been tied up iIn the status of
Federal reservations and withdrawals for various
purposes. The committee feels strongly that this
practice has been carried to extreme lengths in
Alaska, to a point which has hampered the develop-
ment of such resources for the benefit of mankind.
As a result, a long list of potential basic i1ndus-
tries in the territory, 1including the forest
industry, hydroelectric power, oil and gas, coal,
various other minerals, and the tourist industry,
can exist iIn Alaska only as tenants of the Federal
Government, and on the sufferance of the various
Federal agencies. The committee considers that to
be an unhealthy situation.

The failure of these iIndustries to grow under
such a restrictive policy 1i1s a proof of 1its
unwisdom. The committee fTeels that this policy
must be changed If statehood for Alaska is to be a
success.

In 1ts approach to the statehood issue, the
committee has attempted to make a start toward
such a change by various specific provisions in
the bill. .



H.R. Rep.

analysis.

Id. at 23.

A second provision iIn section 28 amends the
Mineral Leasing Act of 1920, as amended, by grant-
ing 52 1/2 percent per annum of the net proceeds
realized from coal, phosphates, oil, oil shale,
and sodium on the public domain in Alaska shall be
paid to the State of Alaska for disposition by the
legislature thereof.

The payment of these proceeds 1Is recommended
in return for Alaska not being covered by the Rec-
lamation Act of 1902, as amended. The Reclamation
Act provides that iIn the 17 Wes".pm States 52 1/2
percent of the oil- and gas-lease revenues goes
into the reclamation fund; 37 1/2 percent IS re-
turned to the respective States, and the remaining
10 percent is retained by the Federal Government
for administration purposes.

No. 624, 85th Cong., 1st Sess. 7-8 (1957).

4. The same point 1is reiterated iIn the sectional

Subsection [28](b) amends tne act to promote
the mining of coal, phosphate, oil, oil shale,
gas, and sodium on the public domain approved Feb-
ruary 25, 1920, by providing that 52 1/2 percent
of the proceeds received therefrom shall be
covered into the State treasury for disposition by
the State legislature.

The payment of these proceeds 1iIs recommended
in return for Alaska not being covered by the Rec-
lamation Act of 1902, as amended. The Reclamation
Act provides that 52 1/2 percent of the oil and
gas revenues goes into the reclamation fund; 37
1/2 percent is returned to the respective States
and the remaining 10 percent 1iIs retained by the
Federal Government for administration purposes.

5. A Senate Report made Alaska"s entitlement to

percent of federal oil and gas leasing revenues even clearer.

Some of the additional costs connected with
statehood will be met by granting the State a rea-
sonable return from Federal exploitation of

90



resources within the new State. In the past the
United States has controlled the lion["]s share of
such resources and, 1In some 1Instances, retained
the lion®"s share of the proceeds. This situation,
though 1t has not proved conducive to development
of the Alaskan economy, may have been proper at
times when the United States paid a large part of
the expense of governing the Territory. However,
the committee deems 1t only fair that when the
State relieves the United States of most of its
expense burden, the State should receive a realis-
tic portion of the proceeds from resources within
iIts borders. The divisions of proceeds estab-
lished In the bill are determined by comparisons
with other States and consideration of the geo-
graphic facts which apply to Alaska.

Section 22 of the bill extends to the State
the provisions of Public Law 88, 85th Congress,
which was approved July 10 of this year. Under
this new law the Territory receives a total of 90
percent of the profits from government coal mines
and 90 percent of the profits from operations
under the Mineral Leasing Act. Prior to the 1957
law, Alaska received none of the proceeds from
government coal mines and 37 1/2 percent of the
proceeds from mineral leasing operations. Without
section 22 in the bill, che new State would not be
within the purview of the 1957 act.

S. Rep. 1163, 85th Cong., 1st Sess. 3 (1957).

6. During the floor debateon Alaska statehood in the
House of Representatives, one congressman outlined the relation-
ship between the extensive federal withdrawals and the entitle-
ment to 90percent of all mineral leasing revenues which, 1iIn
addition to the Iland grant, wouldform the "foundation” of
Alaska®s entry into the Union.

Mr. DAWSON of Utah. ..

Further, over 92-million acres -- both iIn and
out of the defense area -- already have been with-
drawn by the Federal Government, and these include
much of the most valuable resources. They 1n-
clude, for example, nearly 21-million acres of the



85 Cong.

best forest lands and nearly 49-million acres of
oil and gas reserves.

As to that lion"s share of lands which would
remain under Federal control, Alaska would receive
-— Tor the support of its public schools -- 5 per-
cent of the net proceeds from the sale of any land
by the Federal Government.

Additionally, Alaska would receive 90 percent
of the proceeds from the operation of Government
coal mines and from the production of coal, phos-
phates, oil, oil shale, and sodium from the public
domain. Reflecting Alaska®"s exclusion from the
Reclamatioin Act of 1902, these are the same pro-
visions which this Congress approved -- by consent
—-— Tfor the Territory of Alaska last year in Public
Law 85-88.

These provisions are the fTourdation upon
which Alaska can and will build to the enormous
benefit of the national economy shared by her
sister States. We cannot make Alaska a "full and
equal™ State in name and then deny her the where -
withal to realize that status in fact.

Rec. 9360-9361 (1958).

7. During the floor debate iIn the Senate, an opponer
of statehood for Alaska argued that the sharing of mineral

nues with the new State of Alaska, as a means to "alleviate"
adverse effect of continued federal control of significant acre-
age and resources, would result in Alaska being too dependent on
those federal revenues.

Hr. ROBERTSON.

The uniqueness of the Alaska land situation
is further emphasized iIn the committee report,
which points out that on the occasion of admission
of existing States land grants amounted to a maxi-
mum of 6 to 11 percent of the total land area, and
much acreage already had passed 1into private
taxpaying ownership, whereas i1n Alaska, even after

-7 -
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a grant of unprecedented propotions to the pro-
posed State, the Federal Governmei c would continue
to control more than two-thirds of the total acre-
age and an even larger percentage of the

resources.

To alleviate this situation to some extent,
the bill proposes to share with the State profits
from Government coal mines, mineral leases, and
the fur monopoly, which, of course, would make the
State government a pensioner dependent on the
Jentral Government to a much greater extent than
the existing States which already, iIn my opinion,
have jeopardized their constitutional rights by
too ready acceptance of Federal handouts for a
variety of public works and welfare programs.

85 Cong. Rec. 12020 (1958).

8. A supporter of Alaska statehood introduced a De
partment of Interior memorandum outlining the ™"new sources of
revenue available to Alaska," one of which was listed as "oil and
gas leases (90 percent to the State).'" Another supporter then
pointed out that oil had just been discovered in Alaska, and that
discovery "will have a tremendous impact on the ability of the
new State to provide the essential resources to support itself."

Mr. CHURCH.

Mr. President, | wonder if the Senator from
Florida will permit me to offer at this point in
his address a memorandum which 1 have received
from the Department of the Interior, which is
directed to the very subject on which the Senator
iIs now elaborating, namely, the capacity of Alaska
to support statehood.

We have heard iIn the course of this debate
many exaggerated statements about how statehood
would impose an i1mpossible burden upon the
undeveloped economy of Alsska. If one were to
listen uncritically to such statements, one might
be led to conclude that statehood would drive the
Alaskan economy iInto 1insolvency and bring ruin
upon the people there.

I think this memorandum effectively gives a
rebuttal to that argument, in that it shows

-8 -



precisely what the additional costs for statehood
would be, and what the additional 1income to the
newly farmed State government would be, by virtue
of the provisions contained iIn the pending bill.

The PRESIDING OFFICER. Without objection,
the memorandum referred to by the Senator from
Idaho will be printed in the Record.

The memorandum is as TfTollows:

New Revenues Available to Ale ika

Oil and gas leases (90 percent
to the State) . .............. $3,000,000

Mr. JACKSON.

I should like to point out one further con-
sideration iIn connection with the financial abili-
ty of the proposed new State to take care of iIts
responsibilities. Just 11 months ago we witnessed
the Tirst oil strike of any substance iIn Alaska.
A little more than a year ago about 5 million
acres were under lease, or applications were
pending with respect thereto. The most recent
check, in May, showed 32 million acres covered by
oil leases or lease applications.

The program involves all the major oil compa-
nies and numerous independent oil companies. We
have been advised iIn the Committee on Interior and
Insular Affairs, where some of the legislation on
this subject i1s handled, that the signs are most
hopeful for a tremendous oil development in the
area which will become a State.

I add that one point because i1t will have a
tremendous impact on the ability of the new State
to provide the essential resources to support
itself. This 1s a fTactor not indicated iIn the



Secretary®"s analysis of the ability of the new
State to do the job.

85 Cong. Rec. 12207-12208 (1958).

9. An opponent of statehood again pointed to the 9
percent entitlement in the statehood bill as evidence of the
"prevailing doubt"™ regarding the ability of the new state to
support itself.

Mr. TALMADGE.

The prevailing doubt of Alaska®s ability to
support itself 1s evidenced by the generous
special considerations which are made for 1t in
this statehood act.

In addition [to a large land grant], it would
be granted:

Ninety percent of the profits from Government
coal mines and operations under the Mineral Leas-
ing Act, of which 37 1/2 percent of the Ilatter
would be earmarked for roads and schools.

These considerations have been referred to
variously as a "dowry" and '‘the greatest giveway
of natural resources 1iIn the history of this
country."

85 Cong. Rec. 12297 (1957).

10. Finally, the permanent and 1irrevocable nature of the
granting of statehood was described.

Mr. BUTIER.

Despite all i1ts complex features, the primary
purpose of the bill is to grant statehood. A bill
which grants statehood iIs not some minor piece of
legislation, but 1is a major function of the
national legislature. We cannot undertake to
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perform that function without reminding ourselves
that we are asked to make a grant which may not be
revoked. We cannot, therefore, consider these
bills as we would ordinary legislation 1in the
sense that ordinary legislation may be amended or
changed in subsequent years as experience
dictates. .

My research has also developed that there 1is
contained in the bill provisions which have the
effect of giving away more revenue and more prop-
erty than has ever been given to any State iIn its
enabling act.

85 Cong. Rec. 12316-12317 (1958).
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HOUSE OF REPRESENTATIVES (@7 4633713

COMMITTEE ON RESOURCES

MEMORANDUM

To: Rep. Sam Cotten, Co-Chair
Rep. Adelheid Kerrmann, Co-Chair
Resources Committee members

From: Ned Farquhar, Staff
Subject: ANWR revenue 1issues

Date: March 2, 1987

BACKGROUND

This memorandum treats state-federal revenue issues
related to proposed oil and gas activity in the Arctic
National Wildlife Refuge (ANWR). The State of Alaska is
entitled to 90% of the revenue derived by the federal
government from mineral leasing activity (including oil and
gas) on public lands in Alaska, including national wildlife
refuge lands. Because of ANWR"s oil and gas potential, the
State of Alaska has a large stake i1n the federal decision
regarding ANWR"s status. Alaska®s revenue entitlement 1is
being discussed in Alaska and in Washington, and is mentioned
in HJR 9 by the Resources Committee.

ISSUES

1. The coastal plain is presently closed to oil and gas
leasing. Section 1002() of ANILCA closed the coastal plain
of ANWR to oil and gas exploration and drilling by withdrawing
it from the operation of mineral leasing laws, including the
Mineral Leasing Act of 1920. Until Congress acts to reopen
the coastal plain, public lands within ANWR cannot be made
available for oil and gas leasing. (Attachment One - ANILCA
Sec 1002(i1).)



Rep. Cotten - ANWR revenues

2. Congress intends to return 90% of the mineral leasing
re/enue from public lands to all states. During the early
1900"s, when the federal government adopted policies favoring
retention of public lands, Congress decided that the States
and their political subdivisions should benefit fiscally from
the presence of retained federal land not subject to property
taxation. The Mineral Leasing Act of 1920, as amended,
implemented this policy by requiring that 90% of leasable
mineral revenues would be returned to the States. (Attachment
Two - pertinent sections of the Mineral Leasing Act.)

3. Alaska and the other western states receive 90% of
mineral leasing revenues, but on a different formulation.
Western states participating in the Reclamation Fund, created
by the Reclamation Act of 1902, receive 50% of leasable
mineral revenues directly, and another 40% is invested in the
Reclamation Fund. Alaska is not contiguous and has less need
for irrigation/impoundment development; thus it does not
participate in the Reclamation Fund and receives 90% of
mineral leasing revenues directly.

4. Alaska receives 90% of public land mineral leasing
revenues as part of the solemn compact between the United
States and Alaska at Statehood. When Congress enacted the
Alaska Statehood Act, it included a "major provision”
(according to the Legislative History) returning 90% of the
mineral leasing revenues from federal public land directly to
the new State of Alaska. This was in the form of an amendment
to tha Mineral Leasing Act of 1920. According to the Attorney
General, such provisions of a Statehood Act are "obligatory”
upon the United States. Based on the nature of the Statehood
compact, Alaska would have a "very strong (legal) argument”™ 1if
Congress wei ¢ to attempt to amend the formula unilaterally.
(Attachment Three - Attorney General®s opinion on ANWR
issues.)



Rep. Cotten - ANWR revenues

5. Participation in the Reclamation Fund has directly
benefited the western states, except Alaska. The Reclamation
Fund is a token mechanism for funding irrigation and
impoundment projects iIn western states. In 1982, for
instance, public land revenues to the Fund (mineral leasir.j,
land and timber sales) from the participating western states
totalled about $450 million, but expenditures on reclamation
projects in the same states were about $800 million (including
some general fund payments and revenue from reclamation
projects). Through its history the Reclamation Fund has been
fortified by large contributions of general fund dollars, in
addition to public land and reclamation project revenues.
(Attachment Four - Map showing western states Reclamation Fund
contributions/receipts for 1982.)

6. Alaska public lands subject to 90% revenue-sharing
include ANWR. In the Kenai Moose Range case (1931), the
United States Supreme Court held that "(r)evenues generated by
oil and gas leases on federal wildlife refuges consisting of
reserved” public lands...must be distributed according to the
formula provided in...the Mineral Leasing Act of 1920." Thus
ANWR public lands, if not closed to leasing by ANILCA 1002(i),
would be subject to the Mineral Leasing Act of 1920, including
the 90% revenue sharing pri ision.

7. The former Naval Petroleum Reserve No. 4 ('Pet-4'"") was
exempt from the 90% revenue sharing provision; Alaska has
never had a 90% entitlement on the Pet-4/NPRA acreage. In his
recent speech before the Alaska Legislature, Senator Stevens
stated: "Many in Congress remember that reduction of Alaska®s
share to 50% was part of the price of opening the 23 million
acre National Petroleum Reserve-Alaska.” In fact, naval
petroleum reserves (including the former Pet-4) are
specifically exempted from the leasing and revenue-sharing
provisions of the Mineral Leasing Act of 1920. The State of
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Alaska never enjoyed a 90% entitlement to revenues from
production on Pet-4/NPRA acreage; thus there was never a
"reduction of Alaska®s share to 50%." Only i1f Pet-4 had been
turned over to the Department of the Interior without special
legislation affecting Alaska®s revenue share could NPRA have
been public land subject to the usual 90% r«venue-sharing
arrangement.

3. When Congress established the National Petroleum
Reserve - Alaska (NPRA) in 1976. it raised Alaska®s revenue
share from 0% to 50%. Appearing before the Committee, U.S.
Fish and Wildlife Service Alaska Region Director Bob Gilmore
said that the Interior Department expects Congress to use the
NPRA model (@50% entitlement for Alaska) as a basis for
opening ANWR, and that the Interior Department would use a
similar mechanism iIf It agreed to an overriding revenue
retention provision in the pending land trade contracts. In
fact, the legislation which opened Pet-4 to oil and gas
leasing, iIncluding revenue sharing, is a poor example for
reduction of the State of Alaska"s revenue share from ANWR.
The. State"s revenue expectations for the affected acreage
Jjumped from 0% to 50% with the passage of the NPRA Act in
1976, which removed the land from its exempt status under the
Mineral Leasing Act of 1920.

9. IT the United States proceeds with land trades
affecting Alaska®s 90% entitlement, would the State be able to
challenge the exchanges on the basis of its prior existing
right? In a recent letter to Asst. Interio . Secretary Bill
Horn, Rep. Cotten asked whether the Interior Department
believes that it may trade Alaskals existing right without
Alaska®s concurrence. No response has been received.

However, in the attached opinion, the Atcorney General
indicates little faith that the courts would accept the
argument that the 90% entitlement in the Statehood compact



Rep. Cotten - ANWR revenues

"also constituted an implied promise not to convey federal
lands to third parties..."

10. Congress must generally treat the States equally;
can it create a new leasing mechanism, or segregate ANWR
lands, with the purpose of reducing or eliminating Alaska®s
rightful share of mineral leasing revenues from ANWR? Rep.
Cotten has asked the Attorney General whether there are
"foreseeable circumstances under which federal lands in the
coastal plain could be considered other than “public land®
subject to the Mineral Leasing Act and the 90/10 federal-state
revenue-sharing arrangement."

SUMMARY

The State of Alaska has a strong case to support its
contention that the 90% revenue sharing entitlement is part of
the Statehood compact and that any oil and gas revenues
derived from federal lands in ANWR must be subject to this
provision as it exists. |If Congress decides to open ANWR, and
wishes to do so in a manner that will not be susceptible to
legal challenge, Alaska®s concurrence will be necessary on any
reduction in the existing 90% entitlement.

Attachments
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SUBCHAPTER I GENERAL PROVISIONS

Lands subject to dlspos iian; persons entitled to bene™)
fiks; reciprocal privileges; helium rights reserved
Deposits of coal, phosphate, sodium, potassium, oil, oil shale, gilsoniteJ
(including all vein-type solid hydrocarbons), or gas, and lands containing”
such deposits owned by the United States, including those in national)!
forests, but excluding lands acquired under the Appalachian Forest Act,1*
approved March 1, 1911 (36 Slat. 961), and those in incorporated cities,
towns, and villages and in national parks and monuments, those acquiredl,
under other Acts subsequent to February 25, Ir20, and lands within thtfl,
nayal petroleum and oil-shale rc*rve*. except as hereinafter provided, shajlfl
be subject to disposition in the. form and manner provided by this chapterJ
to citizens of the United States, nr to associations of such citizens, or to an,,'*
corporation organized under the laws of the United States, or of any StatcjT*
or Territory thereof, or in the case of coal, oil, oil shale, or gas, to?
municipalities. Citizens of another country, the laws, customs, or regula-i:1
lions of which deny similar or like privileges to citizens or corporations oflf
this country, shall not by stock ownership, stock holding, or stock control{fl
own any interest in any lease acquired under the provisions of this chapter, jr

The term "oil" shall embrace all nongasecus hydrocarbon substances”
other than those substances leasable as coal, oil shale, or gilsonile (include
ing all vein-type solid hydrocarbons).

The term "combined hydrocarbon (‘ease” shall refer to a lease issued in'&J
special tar sand area pursuant to section 226 of this title after November J6]|
1981.

The term "special tar sand area” means (1) an area designated by the!
Secretary of the Interior's orders of November 20, 1980 (45 FRx
76800-76801) and January 21, 1981 (46 FR 6077-6078) as containing”
substantial deposits of tar sand. .4

The United States reserves the ownership of and the right lo extract]
helium from all gas produced from lands leased or otherwise granteq
undei the provisions of this chapter, under such rules and regulations asl
shall b1 prescribed by the Secretary of the Interior: Provided further, That]
in the extraction of helium from gas produced from such lands it shall *
so extracted as to cause no substantial delay in the delivery of gas product

from the well to the purchaser thereof.
eh. 25, 1920, ¢. 8S. § 1, 41 Slat. 437; Feb. 7, c. 66, 8 5, 44 Slat, 1058; Au,%.
.86-705,8 7(a), 74 Slat. 790: Nov

F 71
(1946, ¢ 016, 8 160 Shi 950: Sept. 2. 1960, Pub.
16, 1981, Pub.L. 97-78, § 1(1), (4), 95 Slat. 1070
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8§ 190. «alli; requirement; form; JIffnks

All slalemenls, reprcscnlaliotflk or rcn”ls required by the Secretary of
the Interior under this chapter sltaU Iwupon oath, unless otherwise speci-
fied by him, and in such form and i*~t such blanks as the Secretary of the
Interior may require.

(Feb. 25, 1920, c. 85, § 33. 41 Sla™ftO.)
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8§ 191. Disposition of moneys received

All money received from sales, bonuses, royalties including interest
charges collected under the Federal Oil and Gas Royally Management Act
of 1982 [30 U.S.C.A. § 1701 el seq.], and rentals of the public lands under
the provisions of this chapter and the Geothermal Steam Act of 1970 [30
U.S.C.A. § 1001 et seq.], notwithstanding the provisions of section 20
thereof [30 U.S.C.A. § 1019], shall be paid into the Treasury of the United
States; 50 per centum thereof shall be paid by the Secretary of the Treasury
lo the Slate other than Alaska within the boundaries of which the leased
lands or deposits are or were located; said moneys paid I, any of such
States on or after January 1, 1976, to be used by such Stale and its
subdivisions, as the legislature of the State may direct giving priority to
those subdivisions of the Stale socially or economically impacted by devel-
opment of minerals leased under this chapter, for (i) planning, (ii) con-
struction and maintenance of public facilities, ;nd (iii) provision of public
service; and excepting those from Alaska, 40 per centum thereof shall be
paid into, reserved, appropriated, as part of the reclamation fund created
by the Act of Congress known as the Reclamation Act, approved June 17,
1902, and of those from Alaska, 90 per centum thereof shall be paid to the
State of Alaska for disposition by the legislature thereof: Provided. That all
moneys which may accrue to the United Stales under the provisions of this
chapter and the Geothermal Steam Act of 1970 from lands within the naval
petroleum reserves shall be deposited in the Treasury as "miscellaneous
receipts”, as provided by section 7433(b) of Title 10. All moneys received
under the provisions of this chapter and the Geothermal Steam Act of 1970
not otherwise disposed of by this section shall be credited to miscellaneous
receipts. Payments to States under this section with respect to any moneys
received by the United Stales, shall be made not later than the last business
day of the month in which such moneys are warranted by the United Stales
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Treasury to the Secretary as havinﬂ been received, except for any portion of
such moneys which is under challenge and placed in a suspense account
ending resolution of a dispute. Such warrants shall be issued by the
nl":d States Treasury not later than 10 days after recelgt of such moneys
by the Treasury. Moneys placed in a suspense account which arc detér-
mined to be payable to a'State shall be made not later than Ihe last business
day of the month in which such dispute is resolved. Any such amount
placed in a suspense account pending resolution shall bear interest until the
dispute is resolved.
.25, 1920, ¢. 85, 8 35, 4
¢ 527 864 Slat.
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MEMORANDUM Alacka"2 908 revenue. entitlo.

ment, in ANWR

1  Honorable Bill Sheffield oarn. April 28, 1986
Governor
State of Alaska -ILE NO 663-86-0339
Harold M. Brown TELEPHONE NO 465-3600
Attorney General y i
FROM' SUBJECT ANMR. issues -- fed-

:  G. Thomas Kcester eral 90 percent

Assistant Attorney General revenue sharing

Department of Law

As part of an overall analysis of potential oil and gas
leasing iIn the Arctic National Wildlife Refuge ('ANWR'™), you
asked this department to prepare a preliminary analysis of two
specific issues: (1) the effect of a possible land trade on the
state"s 90 percent royalty share of oil and gas production from
federal lands in wildlife refuges; and (2) legal arguments which
might be raised with respect to possible congressional consider-
aﬁion of a reduction iIn the state"s current 90 percent royalty
share.

In brief, we believe (1) a land trade would eliminate
the state"s 90 percent royalty share of production from the lands
traded by the United States to third parties and probably would
result In the state receiving no royalty from oil and gas pro-
duced on the exchange lands received by the federal government,

.. and (@ there are both legal and policy arguments the state can
J1 make against a congressional reductionof the state®s royalty
share, but we cannot be certain that they would prevail.

I. Background

When the United States issues oil and gas leases for
lands within wildlife refuges, distribution of the revenues re-
ceived by the United States from that leasing depends on whether
the refuge lands from which the revenues are derived are acquired
lands or reserved public domain lands. " [A]Jcquired Blands are
those granted or sold to the United States by a State or citizen
and public domain lands were usually never iIn state or private
ownership.” Wallis v. Pan American Petroleum Corp., 384 U.S. 63,
65 n.2 (1966): 1

* 0il and gas leasing on acquired lands 1s governed by

the Mineral Leasing Act for Acquired Lands, 30 U.S.C. 8 351 et
Under that Act, revenues from oil and gas leases on ac-
quired lands are to be "distributed iIn the same manner as pre-
scribed for other receipts from the lands affected by the lease."
30 U.S.C. 8 355. As applied to wildlife refuges created from
acquired lands, this provision requires that oil and gas revenues
be distributed according to the formula contained in the Wildlife
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Refuge Revenue Sharing Act, 16 U.S.C. § 715s, which provides that
75 percenc of the revenues go to the fTederal government and
25 percent of the revenues go to the county in which the wildlife
refuge i1s located.

O1l and gas leasing on public domain lands reserved for
wildlife refuge purposes, on the other hand, 1is governed by the
Mineral Leasing Act of 1920, 30 U.S.C. 88 191 et seq. Under that
Act, the state is entitled to 9 percenc of the revenues Trom
such lands in refuges iIn Alaska ana 10 percent is paid into the
United States Treasury. */ See generally Watt v. Alaska, 451
U.S. 259 (1981). “ e J

Congress extended the Mineral Leasing Act distribution
formula for revenues from public domain lands, including reserved
public domain lands i1n wildlife refuges, to Alaska 1iIn sec-
tion 28(b) of the Alasxa Statehood Act. Congress considered this
one of the "major provisions” of the Act. H.R. Rep. Mo. 624,
85th Cong., 1st Sess. 3 (June 25, 1957) (‘'House Report'™). Con-
gress did so, In large part, because so much of Alaska was "‘tied
up In the status of Federal reservations and withdrawals for var-
ious purposes,' stating that this 'practice has been carried to
extreme lengths in Alaska.'" House Report at 7. One result of
that "‘unhealthy situation,” id. at 8, iIs that substantial mineral
leasing revenues iIn Alaska are derived from public lands 1iIn
federal withdrawals and reservations, including wildlife refuges,
a situation unique to Alaska. See Watt, 451 U.S. at 261, n.l.

The Mineral Leasing Act, arid 1ts revenue distribution
formula under which 90 percent of the revenues are dedicated to
the state, represented a historic tradeoff in the history of pub-
lic land law. In enacting it, Congress terminated its historic
policy of disposing of the public lands. Instead, It determined

*/ States other than Alaska receive only 50 percent of public
Homain land mineral revenues. However, an additional 40 percent
of those revenues are paid into the Reclamation Fund established
under the Reclamation Act of 1902. Those funds, in turn, are
used ter,fund reclamation projects in those states. Alaska is not
covered by the Reclamation Act and receives no benefits under Iit.
Congress considered it only fair that the additional 40 percent
share of public domain land revenues be paid to Alaska "iIn return
for Alaska not being covered by the Reclamation Act of 1902."
See H.R. Rep. No. 624 (to accompany H.R. 7999), 85th Cong. 1st
Sess. 23 (June 25, 1957).
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chat Che federal government hculd retain chose public lands re-
maining in the states, buc should use moc c of the mineral reve-
nues from chose lands for the scares® benefit. The 90-10 revenue
distribution formula in the Mineral Leasing Act ™"was to compen-
sate for the states”™ 1inability to tax the lands to pay for
governmental services." Failrfax and Yale, The Financial Interest
of Western States 1iIn Non-tax Revenues from the Feceral PublLie
Lands F3§ puDiishea by the Western Legislative Conference, Coun-
cil ofState Governments, and the Lincoln Insticute of Land
Policy (1985).

In contrast, the Wildlife P.efuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties in which the refuges lie, was intended
to reduce Hlocal opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was intended to
compensate localities for the loss of property tax revenue when
the federal government acquired the land and, as a result, it was
removed from the local tax roles. As a general proposition, this
rationale would not fit federal acquisition of large tracts of
either state land or undeveloped Native corporation land, neither
of which currently are., subiect to local prooert¥ taxes. See
Alaska Const, art. IX, 4; 43 U.S.C. 8§ 1620(d).

Nonetheless, the distinction between acquired land 1iIn
wildlife refuges and public domain land reserved for refuge pur-
poses i1s central to resolution of the first question you asked us
to discuss. The fact that Congress extended the Mineral Leasing
Act to Alaska iIn the Statehood Act bears directly on your second
question.

Il. The Effect of a Land Trade on the
State"s 90 Percent Royalty Share

We understand that the Department of the Interior is
contemplating certain land trades under which federal lands in
ANWR would be exchanged for privately-owned Native corporation
lands constituting inholdings i1n other federal conservation sys-
tem units iIn Alaska. ITf such exchanges take place, and the
exchanged ANWR .lands are offered for oil and gas leasing, the
Native corporations would be the lessors entitled to receive the
revenues. The revenues would not be received by the Tfederal
government as result of leasing under the Mineral Leasing Act,
and those revenues would not be subject to the Mineral Leasing
Act"s 90-10 distribution formula. Accordingly, there would be no
basis for the state to claim any portion of the revenues derived.
In ocher words, land trades would totally eliminate the state®s
90 percent royalty share from such ANWR lands.
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In addition, 1t should be noted that the state would
have no right to any federal oil and gas revenues derived from
the lands obtained by the United States from the Native corpora-
tions. Those lands would be acquired lands, not reserved public
domain lands, and the revenue distribution from federal oil and
gas leases on those lands would be governed by the Mineral Leas-
ing Act for Acquired Lands. As noted earlier, revenues from oil
and gas leasing of acquired lands in wildlife refuges are gov-
erned by Wildlife Refuge Revenue Sharing Act, which provides that
25 percent of any such revenues are to go to the county in which
the refuge i1s located and 75 percent to the federal government.
None of the revenues go to the state.

The state could argue that this should not be the re-
sult. The rationale for the Wildlife Refuge Revenue Sharing act
distribution scheme -- i1.e., compensating munir- palities for lost
property tax receipts -- does not apply ft. undeveloped Native
corporation lands, which are not subject to local property taxes
under the Alaska Native Claims Settlement Act (at least until
1991). See 43 U.S.C. 8§ 1620(d). Moreover, the state can argue
that the United States cannot eliminate its 90 percent share of
revenues from reserved public domain lands by trading them on the
ground that doing so would violate the solemn compact memorial-
ized In the Alaska Statehood Act.

However, we believe both arguments probably would be
unavailing in court. The first argument appears to be more of a
policy argument than a legal argument, more appropriately direct-
ed to Congress and not the courts. The second argument would
require the court co f".v_ that the extension of the Mineral Leas-
ing Act to Alaska also constituted an implied promise not to
convey fTederal lands to third parties, which simply is not sup-
ﬁorgeg by the legislative history of section 28(b) of the State-
ood Act.

I11. Congressional Reduction of the
State"s 90 Percent Royalty Share

AS noted iIn section I above, Congress extended the Min-
eral Leasing Act distribution formula for revenues from public
domain "lands, including reserved public domain lands in wildlife
refuges, to Alaska in section 28(b) of the Alaska Statehood Act.
Alaska accepted the provisions of the Statehood Act iIn article
XIl, section 13, of the Alaska Constitution. Provisions of a
Statehood Act become obligatory on the United States upon accep-
tance of those provisions by the new state. See, e.g., Coooer v.
Roberts, 59 U.S. (18 How.) 173 (1856); see general lv "1981 Op!
Att"y Gen. No. 3, at 3-5 (April 2). Particularly in light of
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ing Act to Alaska as one of the 'major provisions™ of the Alaska
Statehood Act, the state has a very strong argument that con-
tinued application of the Mineral Leasing Art"s distribution
formula tc oil and gas leasing revenues from reserved Tederal
public domain lands iIn AKWR. iIs required as part of Alaska"s
statehood compact (at least as 1long as those lands remain
federal ly-owne*d) .

At the same time, we must point out that the United
States might successfully argue that Congress has the plenary
authority to modify the distribution formula for oil and gas rev-
enues from ANI-R. In Watt v. Alaska, Justice Stevens (concurring
in the Court"s decision that cue ilinerai Leasing Act"s 90-10 dis-
tribution formula applied to oil and gas revenues from the Kenai
National Moose Range) stated:

The question of how to divide the revenues
from oil and gas leases on public lands iIn the
Kenai Peninsula i1s clearly a matter for Congress
to decide. IT Congress is displeased with the
decisions of this Court and the Court of Appeals
[1.e., the decisions that A.laska is entitled to
50 percent of the revenues], 1t may promptly re-
verse them by revising the relevant statutes.

451 U.S. at 274. We did not make a statehood compact argument in
that case and i1t was not before the Court. Nonetheless, Justice
Stevens®™ comment undoubtedly will be cited by the United States
in the event Congress changes the current 90-10 distribution for-
mula 1n the Mineral Leasing Act or establishes a different dis-
tribution formula specifically for revenues from ANWR.

We hope this responds to vour request. If we can pro-
vide additional information, please contact us at your conven-
ience .

GTK:dim

cc: John Katz
Office of the Governor
Washington, D.C.



Total tor Region (Belou)
anil By State (On Hap)

a. Revenues Generated tor Reclamation
Fund by Mineral Leasing, Land and

Timber Sales:

b. Estimate Distribution of Funds
tor BuHec Projects

a: $445,115,000
b: $797,098,000

Figure 11. Revenues Generatedefor Reclamation Fund, and Estimated
Distribution of Funds for Bureau of Reclamation Projects (1982)

pgly ORIN pUE mEETRS cosg

86 | S5 “Sioan

w5 =z OV

TRo

O
'

o
=

\%

—
<

% Q:;l\gcna()va-; p

M



SENATE-HOUSE JOINT SUPPLEVENT

2/24/87 TUEDAY

ADDRESS
By
THE HONORABLE TED STEVENS
UNITED STATES SENATOR
STATE OF ALASKA

Before a Joint Session
of the
First Session
Fifteenth Alaska State Legislature

February 24, 1987
Juneau, Alaska



SENATE-HOUSE JOINT S PPLEVENT
No. 5 2/24/871

REMARKS BY SENATOR TED STEVENS
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JNEAU, ALASKA
TUESDAY/ FEBRUARY 24, 1987

A FCUR-YEAR CELEBRATION OF THE BICENTENNIAL OF OUR
NATION™S CONSTITUTION COMENCES THIS SEPTEMBER.  AS
ALASKANS, WE HAVE PLENTY OF REASIN'S TO JOIN IN THE NATIONAL
CELEBRATION,

THE CONSTITUTION NOT ONLY PROTECTS THE RIGHTS OF
INDIVIDUAL. IT ALSO PROTECTS THE RIGHTS CF STATES WITH
PMALL POPULATIONS IN OUR FEDERAL SYSTEM. AND, IT WAS THIS
CONSTITUTIONAL SYSTEM THAT MADE STATEHOOD POSSIBLE, REQUIRED
A JUST SETTLEVENT OF THE CLAIMS OF OUR NATIVE PEOPLE AGAINST
THE FEDERAL GOVERNVENT, AND NOW PROTECTS OUR RIGHTS,
LIBERTIES, AND FREEDOMS FROM AITO TO TOK AND BARROW TO
KETCHIKAN TO THE SAME EXTENT AS ALL OTHER AVERICANS.

1 HOPE THAT WE KILL LINK THE CELEBRATION OF THE 30IH
ANNIVERSARY OF ALASKA STATEHOOD WITH THE THIRD YEAR OF THE
BICENTENTENNIAL CELEBRATION. THE CONSTITUTION OF THE UNITED
STATES 1S THE WORLD"S OXDEST CONSTITUTION IN FORCE, AND IT

IS AS RELEVANT TO OUR LIVES TODAY AS IT WAS TO THE LIVES OF
OUR FOUNDING FATHERS 200 YEARS ARO.
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LAST YEAR, 1 REPORTED TO YOU THAT RESPECTED OIL
ECONOMISTS PREDICTED WORLD CRUDE OIL PRICES WOULD COLLAPSE
IN 1986. THAT PREDICTION BECAVE FACT WITH ASTONISHING
SWIFTNESS.  THE DECLINE IN STATE OIL-RELATED REVENUES HAS
CKEATTD A GREAT FISCAL AND ECONOMIC CRISIS FOR ALL OF US.

AT THE BEGINNING OF THIS YEAR, THOSE SAME EXINOMISTIS
PREDICTED WORLD OIL PRICES WOULD STABILIZE SOVBAHERE AROUND
$18 DOLLARS A BARREL. — BUT REFORTS THIS PAST TEN DAYS
INDICATE THAT NO CKE REALLY KNONS WHAT™S HAPPENING IN THE
OIL PATCH.

DOMESTIC OIL PRODUCTION HAS DECLINED FROM 9.1 MILLION
BARRELS A DAY AT THE BEGINNING OF IAST YEAR TO 8.3 MILLION
BARRELS A DAY IN JANUARY OF THIS YEAR, A LOSS OF NEARLY
800,000 BARRELS A DAY. DEMAND IS UP SOVBAHAT, BUT IMPCSTS,
PARTICULARLY FROM SALDI ARABIA, ARE Up 25 PERCENT — MORE
THAN 1.2 MILLION BARRELS A DAY FROM THIS TIME LAST YEAR.

OPJC*S DECEMBER AGREEVENT IS FRAGILE, AND COULD COLLAPSE
AS A RESUME OF CHEATING BY OPDO MEVBERS SUCH AS IRAQ AND TOE
UNITED ARAB EMIRATES AND OTHER EVENTS.  UNDER THESE
CIRCUVSTANCES, OIL PRICES CANNOT RECOVER SCON ENOUGH TO
SOLVE ALASKA™S CURRENT CRISIS.

WE ALASKANS ARE AT YET ANOTHER CROSSROADS. THOSE OF US
WED HOLD PUBLIC OFFICE LOCK FOR KAYS NOT ONLY TO DEAL WITH
THE DMEDIATE CRISIS BUT ALSO TO BUILD A STRONGER ECONOMY
FOR ALASKA IN THE FUTURE,

SENATOR MIRKONSKT,  CONGRESSVAN YOUNG, AND I HAVE BEEN
WORKING TO BRING NEW INVESTMENT TO ALASKA TO HELP STABILIZE
OUR BELEAGUKED ECONOMY AND CREATE JOBS.
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« MOKE THAN 100 MILLION DOLLARS WILL BE SPQ.T THIS YEAR IN
ALASKA Gt CONSTRUCTION PROJECTS ASSOCIAIED WITH THE NEW
LIGFT INFANTRY DIV)Sia.®. MILLIONS MORE WILL BE SPOTT CtJ
MILITARY CONSTRUCTION A*© OTHER MILITARY ACTIVITIES
ELSEMHERE IN ALASKA.

OUR STRATEGIC LOCATION AND THE EXISTSY2: 0?
UNDERUTILIZED MILITARY FACILITIES MAKES ALASKA A NATURAL
OPTION FOR THE DEPARTMENT OF DEFENSE TO CONSIDER IN
DEPLOYING OUR NATION™S MILITARY FORCES. MY STAFHF AND I ARE
WORKING TO SEE WHAT NATIONAL DEFENSE NEEDS MATCH UP WITH
LOCATIONS IN ALASKA. THIS CULD LEAD TO STATIONING NEK
MILITARY UNITS IN AIASKA.

THE LOCAL HIKE LEGISLATION WE SPONSORED SHOUID ENSURE
THAT AIRSKANS ARE GIVEN FIRST CRACK AT THE SERVICE AND
CONSTRUCTION JOBS CREATED BY THIS MILITARY SPENDING.

* AT MY REQUEST, CONGRESS ADDED MILLIONS OF DOUARS TO THE
FLSCAL YEAR 1987 INTERIOR APPROPRIATIONS ACT TO RUND THE
CONSTRUCTION OF NEW VISITOR FACILITIES IN DENALI NATIONAL
PARK, KENAI NATIONAL WILDLIFE REFUGE, AND OTHER FEDERAL
CONSERVATION INITS THROUQEOUT ALASKA.  FUNDING FOR THS BIM™S
1IAND CONVEYANCE PROGRAMS WAS ALSO INCREASED BY NEARLY 8
MLLLICN DOLLARS.

AND NEARLY 25 MILLION DOLLARS WILL BE SPENT ON WATER
RESOURCES AND HARBOR PROJECTS IN ALASKA, INCLLDING 10
MILLION DOLLARS ON CONSTRUCTION ASSOCIATED WITH THE CRAIFI
LAKE PORTION OF THE SNEITISHAM PROJECT HERE IN SOUTHEAST.
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*  CONGRESS INCLUDED IN THE 1986 TAX REFORM ACT MY
AVESEVENT TO ALLON AIASXA NATIVE CORPORATIONS TO SELL THEIR
NET OPERATING LOSSES TO PROFITABLE CORPORATIONS. THAT
PROVISION WILL BOOST LOCAL ECONOMIES AND GIVE MANY
FINANCIALLY-TROUBLED NATIVE CORPORATIONS A NEW OPPORTUNITY
TO CONTINUE TO PARTICIPATE WITH THE REST OF THE AIASXA
ECONOMY.  THOSE CORPORATIONS WILL BE ABLE TO PAY THEIR LOCAL
DEBTS, REPAY LOCAL BANKS, AND CCNIINUE TO BE MAJOR BVPLOYEES
IN ALASKA.
*  THIS YEAR, TENS OF MILLIONS OF FEDERAL DOLLARS WILL BE
SPENT CN SAIPCN ENHANCEVENT, FISHERIES RESEARCH, FISHERIES
MARKET DEVELOPVENT, AND SAIMCN TREATY IMPLEVENTATION. MOST
OF THAT RANDING WILL DIRECTLY BENEFIT OUR FISHING INDUSTRY.
CONGRESS AISO  APPROVED MY PROPOSAL TO CREATE A
NATIONAL SEAFOCD PROMOTIONAL COUNCIL TO ENCOURAGE AMERICANS
TO OCNSIME MORE SEAFCCD.  EXPANSION OF THE DOMESTIC MARKET
FOR FISH AND SHELLFISH IS CRLGIAL TO THE RUTURE OF THE
ALASKA FISHING INDUSTRY.
*  ONE PROJECT THIAT COULD GET STARTED IN THE NEAR TERM IS
THE ALASKA GAS PIPELINE. MY POLICY IS TO WORX WITH BOTH
COVPANIES SEEKING TO TRANSPORT NOKIH SLOPE GAS TO MARKET .
CURRENT FOREIGN EXCHANGE RATES, LOW INTEREST RATES, AND

INCREASED PACIFIC RIM DEMAND HAS INJECTED REAL COVPETITION
INTO THIS AREA — AID, 1 HOPS YOU"LL AGREE WITH ME THAT

WHICHEVER COMPANY CAN GET THE GASLINE GOING FIRST DESERVES
OUR TOTAL SUPPCRT.



SENATE-HOUSE JOINT SUPPLEVENT
No. 5 2/24/87

AT KY REQUEST, CONGRESS INCLLDED A PROVISION IN LAST
YEAR™S TAX REFORM ACT TO PRESERVE IMPORTANT T?,X BENEFITS FOR
THE ALASKA NATURAL GAS TRANSPORTATION SYSTEM.  1°M NOW
WORKING WITH YUKON-PACIFIC TO CLEAR ANAY REGULATORY
OBSTACLES THAT CONCERN POTENTIAL CUSTOVERS AND INVESTCRS IN
THE FAR EAST.

AS 1 AM SURE YOU ARE, 1 AM DEDICATES TO SECURING
CONGRESSIONAL AUTHORIZATION FOR ENVIRCNMENIWXY-SOUND OIL
AND GAS EXPLORATION, DEVELOPVENT, AND PRODUCTION CN TIE
COASTAL PLAIN OF THE ARCTIC NATIONAL WHISLIFZ: RERUCE.  ANWR
IS VITAL TO THE LONG-TERM BCCM3CC HEALTH OF AIASXA AND IHE
LONG-TERM SECURITY OF OUR NATION.

THE TRANS-ALASKA PIPELINE NOW TRANSPORTS 1.8 TO 1.9
MILLION BARRELS A DAY TO VAISEZ. BUT, UNDER CURRENT
SCENARICS, THE PIPELDE WILL MOVE ONLY 500,000 BARRELS A DAY
BY THE YEAR 2000. IF THE OOASIAL PLAIN WERE; OPENED AND
EXPLORATION EFFORIS WERE SUCCESSRUL, PRODUCTION FROM THE
PLAIN WOUIS COVE ON LINE AT A CRUCIAL POINT IN THE HISTORY
OF ALASKA AND THE NATION.

EARLY OH IN OUR FOUR-YEAR EFFORT TO PREPARE FOR THE AMR
DEBATE, 1 CAVE TO THE REALIZATION THAT IT WOULD BE A MISTAKE
TO CHARACTERIZE ANWR AS AN AIASKA ISSLE.  UNLESS THE NATION
IS PERSUADED THAT EXPLORING THE ANWR COASTAL PLAIN IS
NECESSARY TO MAINTAIN OUR ENERGY SECLRITY, ANY EFFORT TO

OPEN ANWR IS DOCKED.

AIASKANS ALCNE CANNOT CONVINCE THE NATION AND CONGRESS
CF ANWR™S  IMPORTANCE TO NATIONAL SECLRITY.  KE MJST WORK
WITH ORSANTIATICNS AND INDIVIDUAIS THROUGHOUT THE REST CF

THE COUNTRY TO GET THAT MESSAGE ACRCSS.
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UNFORTUNATELY,, DEBATE WITHIN ALASKA OVER THE MERITS OP
LAND EXCHANGES AND POSSIBLE MCDIFICATTCNS OF THE 90-10
REVENUE SHIARING FORVULA MAY  INTERFERE WITH OUR ERFORTS TO
ORGANIZE A NATIONAL ANWR MOVEVENT.

IF THE TIDE IURNS AGAINST US IN CONGRESS ON ANMR, A
WELL-PLANNED SERIES OF ADMINISTRATIVE 1AND EHHANGES KAY
ULTIMATELY PROVE TO BE THE ONLY OPTION KE HAVE TO FORCE A
THOROUGH EXAMINATICN OF THE COASTAL PLAIN™S OIL AND GAS
RESOURCES.

1 HAVE INDICATEY) BEFORE THAT IN THE INTERESTS OF GETTING
THE COASTAL PLAIN OFEKED, ALASKA MIGHT HAVE TO ACCEPT A
MODIFICATION OF THE 90-10 REVENUE-SHARING FORMULA. ONE
PROPOSAL ALREADY BEING DISCUSSED WOULD DEVOTE A SUBSTANTIAL
PORTION OF IHE REVENUE FROM ANWVR TO FINANCE A NATIONAL
WIHIDLIFE PERUSE AND NATIONAL PARK MANAGEMENT RND, A MOVE
THAT WOULD BROADEN SUPPORT FOR OPENING ANWR IN CONGRESS.

HAVING WORKED TO RUT THE 90-10 DISTRIBUTION INTO THE
STATEHOOD ACT, I AM AS CONCERNED ABOUT PROTECTING THE
STAIE™S FISCAL INIEREST AS ANYONE.

UNDER THAT FORVULA, ALASKA RECEIVES 90 PERCENT OF
ALL FEDERAL REVENUES FROM MINERAL DEVELOPVENT ON PUBLIC
LANDS IN ALASKA INSTEAD OF THE 50 PERCENT SHARE THAT OTHER
STATES RECEIVE. THE JUSTIFICATION FOR THAT SPECIAL
TREATMENT WAS THAT AIASXA AGREED NOT .0 SHARE IN THE FEDERAL
RECLAMATION ETOND WHICH RECEIVES 40 PERCENT OF FEDERAL
MINERAL REVENUES FROM PUBLIC LANDS IN THE LOMER 48 STATES
AND HAWALL,
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IE THE ANWR COASTAL PLAIN COULD BE OPENED BY
ADMINISTRATIVE ACTION, WE WOULD RECEIVE A 90 PERCENT SHARE
OF FEDERAL RECEIPTS FROM OIL AND GAS LEASING. RULL-ALEDGED
OIL AND GAS EXPLORATION AND PRODUCTION IN ANMR, HOMEVER, IS
EXPRESSLY FORBIDDEN BY TOE 1980 ALASKA IANDS ACT.  ANWR
LANDS ARE NO LONGER "PUBLIC LANDS® — TOE REFUGE WAS
SPECIFICALLY SET ASIDE BY AN ACT CF CONGRESS.

OUR STATE WON"T RECEIVE .DIME OF REVENUE UNLESS
CONGRESS O".TNS THIS AREA TO OIL AND GAS DEVELOPVENT. AND,
REGARDLESS OF OUR WISHES, SOME OF OUR MAJOR SUPPORTERS CN
ANWR IN CONGRESS ARE ALREADY ADVOCATING AN ADJUSTMENT IN THE
90-10 SPLIT AS PART OF TOE PRICE OF OPENING ANAR.

MANY IN CONGRESS REVEMBER THAT REDUCTION CF ALASKA™S
SHARE TO 50 PERCENT WAS PART OF TOE PRICE OF OPENING THE 23
MILLION ACRE NATIONAL PETRQLELM RESERVE- ALASKA.  THAT
CHANGE WAS NOT SUGGESTED BY THE AIASKA CONGRESSIONAL

DELEGATION.  IT WAS A TAKE IT OR U3AVE PROPOSITION. WE TOOK
IT. AD, WE DID NOT HEAR OC OBJIECTION FROM THE

LEGISLATURE, THE GOR"ICR, OR ANY CTOER AIASKAN.
UNFORTUNATELY, DESPITE THE TACT THAT NPRA WAS SET ASIDE FOR
FIFTY YEARS AS A PETROLEUM RESERVE, NO PRODUCTION HAS
OCCURRID.

TOE DEBATE OVER THE LAND EXCHANGES AND THE 90-10 SPLIT
LEADS SOME ALASKANS TO ASSUME THAT THE ONLY BENEFIT TO
ALASKA FROM OPINING ANWVR WOULD BE DIRECT FEDERAL REVENUE
SHARING PAYMENTS TO THE STATE TREASLRY.  YOU XNCW THAT ISN™T

THE CASE.
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FIRST CF AL, ALTHOUGH THE STATE CANNOT TAX OIL AND GAS
RESOURCES CM FEDESAL LAND WHILE THE? ARE IN TOE GROUND, IT
CAN, TAX THOSE RESCURCES ONCE THEY ARE SEVERED AND
TRANSPORTED BY PRIVATE CORPORATIONS.  FROM IHE STARTUP CF
PIPELINE IN 1977 TO MID-1986, SEVERANCE TAXES CN NORTH SLOPE
CRUDE HAVE PRODUCED 8.9 BILLION DOLLARS IN REVENUES, CNLY
ABOUT 10 PERCENT LESS THAN THE 9.9 BILLION DOLLARS PRODUCED
BY THE STATE"S ROYALTY ARRANGEMENTS.

SEQOND, THE STATE IS ALSO FREE TO TAX THE INCOVE CF THE
CORPORATIONS INVOLVED IN THE EXPLORATION AND DEVELOPVENT OF
THE QOASIAL PLAIN.  STATE OORPORATE INCOVE TAXES LEVIED ON
THE NORTH SLOPE GAS PRODUCERS HAVE PRODUCED 3.1 BILLION
DOLLARS IN REVENLES.

IN OTHER WICRDS, IF THE ANWR COASTAL PLAIN DOES H3ID
ANOTHER PRUDHOE BAY-SIZED FIELD, THE STATE OF ALASKA COULD
EXPECT TO RECEIVE ROUGHLY 80 PERCENT OF THE REVENUES \(E
RECEIVED FROM PRUDHCE BAY EVIN IF ROYALTIES WERE SPLIT 50-50
WITH THE FEDERAL GOVERNVENT.

WE CAN™T AFFORD TO SAY WE KANT 90 PERCENT OR WE"LL
OPPOSE OPENING ANWR — NINETY PERCENT CF NO ROYALTY IS
NOTHING. | HOPE WE WILL ALL FOCUS CN MAXIMIZING TOTAL
INCOVE AIASKA WILL RECEIVE FROM AR — REVENUE SHARING,
SEVERANCE AND OORPCRATE TAXES, AND PRIVAIE SECTOR ECONOMIC
ACTIVITY.

1 HASTEN TO ADO THAT 1M READY TO DISCUSS AND DEBATE
HEBE LAND EXCHANGES AND CHANGES IN THE 90-10 SPLIT. BUT,
LET"S AVOID HARSH RHETORIC THAT MAY LEAD QUTSIDERS TO
OCONCLUDE THAT ALASKA ISN™T UNITED IN SEEKING TO U3N THE
COASTAL PIAIN TO OIL AND GAS EXPLORATION.
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1"M PROUD TO HAVE HAD THE OPPOKIUNITY TO WOKX WITH YOU
AND PAST MEMBERS OF THE ALASKA STA"E LEGIS, .-TCRE CN FTDERAL
ISSUES OF INPORTANCE TO AIASKA. AR IS GOING TO BT A TOUGH
BATTLE, TOUGHER THAN MOST BXPECT, BUT WE CAN WIN Tt WE ARE
UNITED,

I NOTED THE QUESTION PRESENTED TO SENATOR KURKOWSKI
ABOUT THE NUCLEAR FREEZE ALASKA RESOLUTION.  LET ME CLOSE BY
COWMENTING CN THAT.  FOR OVER FORTY YEARS, WE HAVE HELD A
NUCLEAR UMBHEUA OVER THE FREE WOKID. | HAVE DEDICATED A
GREAT PORTION CF MY LIFE THESE IAST FEW YEARS TO HELPING TO
BRING ABOUT MAJOR REDUCTIONS IN NUCLEAR WEAPONS — NOT
LIMITATIONS CN FUTURE GRONTH BUT ACTUAL VERIFIABIE
REDUCTIONS.  A\D, I HAVE SUPPORTED THE STRATEGIC DEFENSE
IMITATIVE BECAUSE IT FEEDS  THE FEFE OF A NON-NUCLEAR
DEFENSE AGAINST NUCLEAR WEAPONS.

THE FACT REMAINS THAT WE AVERICANS STILL PROTECT THE
FREEDOM OF THOSE WHO DO NOT LIVE UNDER CCEMINISM, AND
ALASKANS HOID A STRATEGIC POSITION, GEOGRAPHICALLY AND
POLITICALLY, IN THE DEFENSE CF OUR NATION AND CUR ALLIES.

1 AV FIGHTING TO ENSURE WE HAVE A CAPABILITY TO DEFEND
ALAS?Ti — AND I BELIEVE WE ARE SUCCEEDING IN THAT BATTUS,
OFTEN, 1 AM ASKED WHETHER THERE ARE NUCLEAR WEAPONS IN
ALASKA.  THE SIMPIE ANSWER IS THAT THE LOCATION OF OUR
NUCLEAR DEFENSES IS CLASSIFIED. EVEN IF I KNEW THE ANSWVER
TO THE QUESTICN, 1 COUID NOT REPLY CONSISTENT WITH MY ROLE
IN SHAPING DEFENSE POLICY IN THE QONGRESS.
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BOT 1 CRN TELL YOU THAT EVERYTHING WE ARE DOING TO
ASSURE OUR DEFENSE CAPABILITY HERE IN AIASKA IS INOCHSISTOJr
WITH THE CONCEPT OF STATING ALASKANS OPPOSE ANY NUCLEAR
PRESENCE — EITHER AS PROPULSION MECHANISVS OF
NUCLEAR-POAERID VEHICLES OR IN NUCLEAR WEAPONS — HARVLESS
UNTIL AR-ED — THAT ARE OUR CAPABILITY TO RETALIATE AND
THEREFORE DETER AGRESSION AGAINST US OR CUR ALLIES.

THAT DEZIERPANCE HAS WORKED AND CONTINUES TO WORK.

I RELIEVE WE WILL MAINTAIN OUR FREEDOMS IF WE MAINTAIN
OUR CAPABILITY TO DEFEND OURSELMES. AVERJXA WAS A
TELEVISION PROGRAM, NOT A PREDICTION OF THINGS TO COME.

BUT, IF ALL STATES AND AIL ALLIES WERE TO PASS A RESOLUTION
LIKE THE ONE BEFORE YOU, WHERE WOULD WE DEPLOY OUR DETERRENT
FORCE? 1 HOPE YOU SERIOUSLY CONSIDER THE MESSAGE SECRETARY
SHULTZ SENT TO YOUR LEGISLATURE.

1
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Director TELEPHONEND: - 5672020
FROM: Edward PhlHipr SBECT  Arctic National
Petroleum Economisgt Wildlife Refuge (ANWR)

A Land Trades ad
Potential State Revenue

\

DER geologists and geophysis*s are In unanimous agreement that lands within
the coastal plain of ANWR represent the best remaining potential for major
oil and gas discoveries In Alaska. This estimated potential substantially
exceeds that of remaining unleased state lands. Under current law, federal
leasing of ANMR lands for oil and gas development would yield 90 percent OJ
any bonuses, rentals and royalty income to the state. In addition, the
state would receilve severance, corporate, property and conservation ts
from development of AMR leases. However, the royalty share alone cduld
constitute upwards of 70 percent of total state revenue from potep#fal ANWR
development.

Both past and proposed ANMR land trades with native corporations reduce the
revenue potential tS&the state by eliminating the state*s”snare of potential
Tederal bonuses, rentSbs and royalties, but not state t™es. Although the
state"s overall severanCe™tax revenues would increasefrom development of
ANWR regardless of whether%c not the royalty share reduced by exchanges,
this gain is inconsequential® comparison to thegate®s potential royalty
loss from additional federal € nanges with thiord“parties.

Given ANWR"s oil and gas potentiaf~these leases could be substantial. The
attached table reflects the staff esnlijnat™of the relative state revenue
impacts of ANWR development assuming nb”aoditional exchanges and no
legislative reduction in the state™s N"Ap“ercait share of revenues from
leasing in ANVR. (The revenue projecfc”SnsContained in Table 1 are derived
fron the geological, geophysical and economi&information contained in the
Draft ANWR Coastal Plain Resourceffissessment %J3Q2 Report). The draft
report data and assumptions wejgrused by the fesferal govermment to compute
the Net National Economic Benefits (N\NEB) from leasing AR and to provide
the justification for the policy recomendations contained within the reportc

Specific assumptions irlying the attached revenue "projections are not
crucial to the basic 53, which is one of relative snares, or o/ the
potential pie is s rather than absolute amount(s) Ihyolved.rNo revenue
projection or fogdBast that has the year 2000 as a base ye|r can be treated

as a likely outdéne. It is more properly viewed as "one possible outcome.” A~
The use of fe  al revenue numbers just assures us that we ai  all speaking
the same age.
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The assumptions underl mo the estimates of potentral land trade reIa ed
revenue gains and % 0 the state have geo ogical, geolo Xsr&a ang
economic components li e 1002 Report indic gs t at | o |scovered
the average recoyerable-reserves are estimate Iron rreIs his
quantity Was used for the NNE3 estimate derjved by ELM or the draft 002
report, and provides the "assumed” reserve base ot recoverable reserves for
this discussion™ In our anaI\(srs production would commence (from two
fields) in 2000 at a 1984 dollar price of $33.00 per harrel, and escalate at
one percent ger year in real terms (production from one of the fields could
be delayed [ a“year or two without substantially a tectrno the results).
All estimates are |n 1984 dollars, hence they are” net of lation, byt they
arrg Qtoattedrscounted to reflect the time value’ (time preference) of funds to

The estimates
realisticall
Revenue curren
emboaying the

As Table | illustrates, potentia] AWR revenues to the state | even grven
current ASRC/KIC nholdings )3cou|d be substantral exceedrng hose

Prudhoe Bay bv the year 2 By the year 2 NWR's revénue potential is
almost double that of Prudhoe Bay using the fe eraI rrce assum trons This
would be true of aImost any set of prices exceedrng he eveo

threshold for AR Based U on th e as um tr ns nge have ana z

for the years 2000 through 2010. Production cannot
expec ted much before that't |me and the Department of
does not provide estimates of Prud b)oe Bgy revenues

S ar
t
federal price assumptions for periods heyond” 2010.

;
g

urther tr]ansters of prospec ve ANAR an s eral Jur ICti

reduces the state's per- barre revenue otentra about 10 ercent as a
result of lo ?s to_th sta e of potentra roy tres bhonuses a rentals.  As
can be seen from Table 1, the potential roya ty revenue at stake exceeds six

billion dollars.

We beIreve a significant tran?ter of revenue potential has already occured
by virtue of ASRC's receipt o subsurtace title to the two |nhoId|n S near

Kaktovrk Thg O1l and Gas Section ? has estr ated that uo 2% of |
gr an %as r%serve ootenta n(}a ? ntained In lands already r
%cgrvbe” on US thst t%”a tra re gr?ues CfostthehgssSt%rtet gssmugedas
i venues | umptions u
the dratt 100& re or{ and In thrz r¥a| siS are assumed. Th voPume of orI
ad% rs&overe and jts relative locations will Irmate deterrn 8
e tent of the revenue "loss" associated with the prevrous ASRCIKIC

rades and any future land trades.

Attachment
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Year

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010

Royalty

1056
923
814
711
625
534
430
359
294
235
159

6140

* using federal

Prudhoe Day

Severance
670
573
488
419
362
313
266
223
179
138
100
3731

ESTIMATED

Total

1726
1496
1302
1130
987
847
696
582
473
373
259
9871

price assumptions

TABLE

IAL INCOME 2000 TO 2010*
106 1984$)

Royalty

155
528
767
779
790
711
629
560
506
448
406
6279

ANWR
(with current ASRC Inholding)
Severance  Total
63::>‘C) 155
234 762
412 1179
418 1197
425 1215
431 1142
341 970
266 826
206 712
148 596
105 511
2986 9265
ULt X

c

NS-

ANWR Revenue as %
of P.B. Revenue
9
51
85
106
.123
135
139
142
151
160
197

o-P > %
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March 2, 1987 E A

PHONE: (907) 452-1568

P. BO

The Honorable Sam Cotten
Co-Chairman

Resources Committee

P.O. Box V

Juneau, AK 99811

Re: 9U-10 Revenue distribution
for federal lands

Dear Representative Cotten:

In a February 26, 1987 memorandum, you asked a
number of questions regarding federal-state sharing of oil
and gas revenues iIn the event of oil and gas leasing iIn the
Arctic National Wildlife Refuge ("ANWR'™). You asked:

1D IT the Congress were to repeal the
provisions of ANILCA closing the ANWR coastal
plain to oil and gas exploration and drill-
ing, withoutlmending the Mineral Leasing Act
of 1920 or the Statehood Act, would the State
be entitled to 90 percent of the federal oil
and gas revenues derived from Refuge lands?
Are there fToreseeable circumstances under
which federal lands 1iIn the coastal plain
could be considered other than "public land"
subject to the Mineral Leasing Act and the
90—%9 federal-state revenue sharing arrange-
ment”

2) Was PET 4 (the former Naval Petro-
leum Reserve) 'public land” subject to the
same 90-10 revenue sharing arrangement as
other public land in Alaska? When the NPRA
Act passed iIn 1976, did i1t reduce or expand
the state"s revenue entitlement from the af-
fected acreage?
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Before answering your specific questions, 1t may
be helpful briefly to review the background of the 90-10
revenue sharing arrangement which currently exists. The
distribution of oil and gas revenues from federal lands de-
pends on whether they are "acquired lands" or "public domain
lands.”™ In general, 'acquired lands are those granted or
sold to the United States by a State or citizen and public
domain lands were usually never iIn state or private owner-
ship.” Wallis v. Pan American Pet. Corp., 384 U.S. 63, 65

n.2 (1965TT

O1l and gas leasing on acquired lands iIs governed
by the Mineral Leasing Act for acquired lands, 30 U.S.C.
88 351 et seq. Under that Act, revenues from oil and gas
leases on acquired lands are to be "distributed in the same
manner as prescribed for other receipts from the lands af-
fected by the lease.” 30 U.S.C. 8 355. As applied to wild-
life refuges created from acquired lands, this provision
requires that oil and gas revenues be distributed according
to the formula contained i1n the Wildlife Refuge Revenue
SharingAct, 16 U.S.C. §8 715s, which provides that 75 per-
cent of the revenues go to the federal government and 25
percent of the revenues go to the county in which the wild-
life refuge i1s located. The rationale for this distribution
formula i1s that the lands were on local tax roles while 1in
private ownership, and giving some of the receipts from the
lands to the local county compensates the county for the
loss of those property tax revenues.

O1l and gas leasing on public domain lands is gov-
erned by the Mineral Leasing Act of 1920, 30 U.S.C. 88§ 181
et seq. Under that Act, 90 percent of the revenues are ded-
icated to the benefit of the states */ and 10 percent are
paid into the United States Treasury.

This .90-10 revenue distribution formula applies to
both vacant, unappropriated and unreserved public domain

*/ For lower 48 states, 50 percent of federal oil and gas
revenues fTrom public domain lands are paid directly to the
states and 40 percent is deposited Into the Reclamation Fund
created by the Reclamation Act of 1902. Because Alaska 1is
not covered by the Reclamation Act and receive no benefits
from the Reclamation Fund, we receive the full 90 percent of
such revenues from federal public domain lands iIn Alaska.
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lands and (with limited exceptions not applicable here) pub-
lic domain lands withdrawn and reserved for specific pur-
poses, including withdrawals and reservations for wildlife
refuges. I represented Alaska i1n Watt v. Alaska, 451 U.S.
259 (1981), 1in the United States Supreme Court. The precise
issue In that case was whether the 90-10 revenue distribu-
tion formula applied to the withdrawn and reserved lands of
the Kenai National Moose Range. .The Supreme Court, over the
United States® objection, held that i1t did.

Like the lands iIn the Moose Range, the lands 1in
ANWR were withdrawn and reserved from the public domain for
refuge purposes; they are not acquired lands. There i1s no
substantive distinction between the Moose Range lands and
the lands iIn ANWR, and there 1i1s no substantive legal basis
for concluding that federal oil and gas leasing revenues
from ANWR would be distributed differently than those from
the Moose Range under existing law.

The revenue distribution formula iIn the Mineral
Leasing Act represented an historic trade-off iIn the history
of public land law. In enacting it, Congress terminated iIts
historic policy of disposing of the public lands. Instead,
it determined that the federal government should retain
those public lands remaining In the states, but should use
most of the mineral revenues Tfrom those Jlands for the
state"s benefit. See generally, Fairfax and Yale, The
Financial Interest ~of Western States in Non-Tax Revenues
From the Federal Public Lands (manuscript copy published by
the Western Legislative Conference, Council of State Govern-
ments, and the Lincoln Institute of Land Policy in 1985).
This historic compromise has governed distribution of miner-
al revenues from federal lands, particularly in the western
states, since 1920, and we can see no foreseeable circum-
stances under which that fundamental compromise would be
changed at this time.

Accordingly, the answers to your Tirst set of
questions are: (D The state would be entitled to 90 per-
cent of the federal oil and gas revenues derived from ANWR
lands i1f Congress repealed the closure of the ANWR coastal
plain in ANILCA without amending the Mineral Leasing Act of
1920 or the Statehood Act; and (2) we see no fToreseeable
circumstances under which the ANWR coastal plain would not
be subject to the Mineral Leasing Act.

As noted briefly above, there are a few limited
exceptions in the Mineral Leasing Act. One of these is for
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"lands within the naval petroleum and oil-shale reserves."
30 U.S.C. 8 181. The revenue distribution provisions of the
Mineral Leasing Act provide that all monies which may accrue
to the United States '"from lands within the naval petroleum
reserves shall be deposited in the Treasury as “miscellan-
eous receipts® ..." 33 U.S.C. § 191.

In other words, at the time of the historic com-
promise when the United States decided to retain large
tracts of lands and share the benefits of mineral develop-
ment with the states iIn which those lands were located, it
expressly exempted from that sharing any benefits deriving
from the naval petroleum and oil-shale reserves. Former
Naval Petroleum Reserve No. 4 ('PET 4'"), now known as the
National Petroleum Reserve iIn Alaska ('NPRA'™), accordingly
has never been subject to the Mineral Leasing Act of 1920
and the 90-10 revenue distribution formula had no applica-
tion to any revenues from NPRA. In section 11 of the Alaska
Statehood Act, Congress retained the exclusive legislative
authority over PET 4 as long as it remained a naval reserve,
SO0 Its status as far as federal-state relations has always
been somewhat different than other federal lands. When
Congress fTinally opened NPRA to competitive leasing i1n 1980,
it did so independently of the Mineral Leasing Act. It was
that separate congressional action 1iIn 1980 - not the
Mineral Leasing Act -- which resulted iIn the state receiving
50 percent of revenues from oil and gas leasing iIn NPRA.
See 42 U.S.C. 8 6508. Absent that congressional action, the
state would have been entitled to none of the revenues from
NPRA. A

Summarizing, the answers to your second set of
questions are: (1) PET 4 was never subject to the same
90-10 revenue sharing arrangement; instead, it was a spe-
cific (and single) exception to the 90-10 revenue sharing
formula; and () when Congress authorized leasing in NPRA,
It provided that the state was to receive 50 percent of the
revenues instead of none of those revenues which i1s what the
current law at that time would have provided in the absence
of congressional action.
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I hope this answers your questions. ITf we can be
of further assistance, please contact us at your conven-
ience.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENF.RAT.

G. Thomas Koester
Assistant Attorney General

GTK/dIm

cc: Lieutenant Governor Stephen McAlpine
Commissioner Judy Brady, DNR
Commissioner Don W. Collinsworth, F&G
Commissioner Dennis Kelso, DEC
John Katz, Office of the Governor
Bob Grogan, Office of the Governor
Rod Swope, Office of the Governor
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SAM COTTEN RQBOXVIJLINEAU AK 99811
DISIRICT 15

A laska State Legislature
House of Representatives

MEMORANDUM
To: Tom Koester, AGO

From: Rep. Sam Cotten, Co-Chair Kf-
House Resources Committee

Subject: ANWR revenue entitlements

Date: February 26, 1987

There are several questions the Resources Committee may need
addressed before it takes a position on the issue of
federal-state revenue sharing of oil and gas revenues derived
from prospective oil and gas production on public lands within
the Arctic National Wildlife Refuge.

1) If the Congress were to repeal the provision of ANILCA
closing the ANWR coastal plain to oil and gas exploration and
drilling, without amenuing the Mineral Leasing Act of 1920 or
the Statehood Act, would the State be entitled to 90% of the
federal oil and gas revenues derived from Refuge lands? Are
there foreseeable circumstances under which federal lands in
the coastal plain could be considered ocher than "public land”
subject to the Mineral Leasing Act and the 90/10 federal-state
revenue sharing arrangement?

2) Was Pet 4 (the former Naval Petroleum Reserve) "public
land” subject to the same 90/10 revenue sharing arrangement as
other public land in Alaska? When the NPRA Act passed in
1976, did it reduce or expand the state®s revenue entitlement
from the affected acreage?

IT you have questions please contact my staff. We are having
a hearing in House Resources on the issue of ANWR revenue
entitlements on Tuesday March 2 and would like to have any
comments back from you by Friday or Monday. Many thanks.
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CHAPTER 78—NATIONAL PETROLEUM
RESERVE IN ALASKA

Sec.

Jj=01. Definrtion.

6502. ; Designation of Natiomal Petroleum Reserve in Alaska; resenation

" of lads; digosition and conveyance of mineral materials, lads,
elC., preaisting property rigis.

6608. Transfer of jurisdiction, duties, property, etc. o Seaetar;” of Interior
from Secretary of Navy.

@ Transfer of jurigdiction over resene; date of trasfer.

® Protection of enviromental, fish and wildlife, and historical
or soenic \alues; promulgation of rules and _egulatios.

© Contract regosibilities and fuctios.

@ Equipment, fadllities, and other properties used in connection
wirth goeration of resene; trasfer without reimbursement.

®© Unexpended funds previously appropriated for use in connec-
o with resene and avilian persomrel ceillings assiged o
management and gperation of resene.

6604. Adninistration of resene.

@ Cogressioal authorization as precondition for production
and development of petroleum.

® Conduct of exploration within desigated arees 1o protect
surface values.

© Continuation of ongoing petroleum exploration program by
Secretary of Navy prior to date of transfer of jurisdiction;
duties of Secretary of Navy prior o trasfer cate.

(@ Commencement of petroleum exploration by Secretary of In-
teriar as of date of trasfer of jurigdiction; powers and du-
‘ties of Secretary of Interior in conduct of exploration.

® Development and continuation of operation by Secretary of
Navy prior to trasfer of resene of gas fields supplying vil-
lars, e, at or near Point Barrow, Alaska; rates; ocontin-
uation of service by Secretary of Interior after trasfer.

6506. Bxecutive department resporsibility for studies to determine proce-
dures used in development, production, trangortation, and distri-
bution of petroleum resources in resene;  reports to Congress by
President; establishment of task force by Secretary of Interiar;
purposes; membership; report and recommendations to Congress
by Saretary; antents.

6506. Amliarnlity of antitrust provisias; plans and proposals submitted
1o Congress to contain report by Attormey General on impact of
plas and proposals on corpetition.

4
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@
Authorization of gopropriatios; Federal firacial assistance for in-
® creased municipal services and fealities in communities located on
or near resene resulting from authorized exploration and study
N atiMities.
<&gRB. y Carpetitive lessirg of all and gs.

j 6501 pefinition

As used In this dgpter, theterm “petroleun” Includes crude all, gases
including ratural ges), ratural gesolire, and other related hydrocarbons, ail
sale, and the products of any of such resouross.
Pub.L. 94-258, Title I, § 101, Apr. 5, 1976, 90 Stat. 303.)

Historical Note

References in Text, “This.c.haFter", re- ter and section 7420 of Title 10, Armed
erred to in text, was in the original “this ti-  Forces, and amending section 6244 of this ti-
le". meaning Title | of Pub.L. 94-258, which tie and sections 7421 to 7436 and 7438 of Ti-
mectd this chapter and amended section  tie 10] may be cited as the ‘Naval Petroleum
i244 of this title.” For distribution of Pub.L.  Reserves Production Act of 1976"."
<4-258 in the Code, see Short Title note sel Legislative HistorK. For legislative history
tul hereunder and Tables volume. and purpose of Pub.L. 94-258, sec 1976 U.S.
Short Title. Section 1 of Pub.L. 94-258  Code Cong, and Adm.News, p. 492.
provided "That this Act [enacting this chap-

Code of Federal Regulations
National Petroleum Reserve in Alaska, management and protection of, see 43 CFR 2360 et seq.

Library References
Mines and Minerals @=71 et seq. C.J.S. Mines and Minerals 88 4 lo 6.

6502. Designation ofNational Petroleum Reserve in Alaska;
reservation of lands; disposition and conveyance of
mineral materials, lands, etc., preexisting property
rights

The area known as Naval Petroleun Reserve Numbered 4, Alaska, estsb-
lided by BExecutive order of the President, dated February 27, 1923, exogpt
for tract Numbered 1as described in Public Land Order 2344, dated April
2, 1961, dall be trarsfarred o and adninistered by the Secretary of the
Interior in accordance with the provisios of thisAct.  Effective on the date
of trasfer dl lands within such area dall be redesignated as the “National
Petroleum Resene in Alaska™” (rarelrafter in this chapter referrad to as tre
“resen€’). Qbject  \alid existing rigits, al lads within the exterior
boundaries of such resene are hereby reserved and withdravn from dl
forms of entry and disposition under the public lad lans, including the
mining and mireral lessirg laws, and dl other Acts; but the Secretary B
authorized to (D) make diguositias of mineral materials pursuant to the Act
of July 31, 1947 (61 Stat. 681), as amended [0 U.S.C.A. § 601 et =], for
gopropriate use by Alaska Natives, (2) make such diguositios of mineral
materials and grant such rigits-of-way, licaees, and permits as may be nec-

5
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TcQ§hulgate such rules and regulatios as he deems necessary and gppropri-
o the protection of acli values within the resene.

(c) Contract responsibilities and functions

The Secretary of the Interior Sull, upon the effective date of the trasfer
of the resene, assume the regosibilities and functions of the Secretary of
the Navy under any contracts which may be in effact with respect to activi-
‘ties within the resene.

(d) Equipment, facilities, and other properties used In connection with
operation of reserve; transfer without reimbursement

On the date of trarsfer of jurigdiction of the resene, all equipment, fadli-
ties, and other property of the Department of the Navy used in connection
with the goeration of the resene, including dll records, maps, edibits, and
other informational data held by the Secretary of the Navy in connection
with tre resene, dall be transferred without reimbursement from the Secre-
tary of tre Navy to the Secretary of the Interior who dall thereafter be
authorized 1o use them to carry out the provisias of this dgpter.

(e) Unexpended funds previously appropriated for use In connection with
reserve and civilian personnel ceilings assigned to management
and operation of reserve

On tre date of trasfer of jurisdicdom of the reene, the Secretary of the
Navy dull trasfer o the Secretary of the Interior all unexpended funds
previously appropriated for use in connection with the resene and all avil-
ian persorel cellings assigned by the Secretary of the Navy 1o the manage-
ment and operation of the resene as of January 1, 19/6.

iub.L. 94-258, Title I, § 103, Apr. 5, 1976, 90 Stat. 303.)

Historical Note
References in Text. "This chapter”, rc- note set out under section 6501 of this tille
ferred to in subsec. (d), was in the original and Tables volume.

"this title", meaning Title | of Pub.L. 94-258, Legislative HistorK. For legislative historsy

which enacted this chapter and amended sec-  an(j purpose of Pub.L. 91-258. sec 1976 U.

lion 6244 oT this illc. For distribution of Code Cong, and Adm.News, p. 492.
Pub.L. 94-258 in Ihe Code, see Short Title

§ 6504. Administration of reserve

(a) Congressional authorization as precondition for production
and development of petroleum
BExcept as provided in subsection (€) of this section, production of petrole-
um from the resene s prohibited and no development leading to production
of petroleun from the resenve dall be undertaken wtil authorized by an
Act of Congress.

(b) Conduct of exploration within designated areas
to protect surface values
Any exploration within the Utukok River, the Teshekpuk Lake aress, and
other aress designated by the Secretary of the Interior contaiining any siguf-
1
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essary 1o carry out his reuosibilities under this Acl, and Q) convey the
surface of lands properly selected on or before December 18, 1975, by Na-
‘the village corporations pursuant o the Alaska Native Claims Settlement
Act [43 U.S.C.A. § 1601 et s¢.]- All other provisias of law heretofore
enacted and actians heretofore taken reserving such lands as a Naval Petro-
leum Reserve gall remain in full foree and effect to the extant not INOsIS-

et with this Act.

(Pub.L. 94-258, Title I, § 102, Apr. 5. 1976, 90 Stat. 303)

Historical Note

_ References in Text. This Acl, referred to
in texl, is Pub.L. 94-258. Apr. 5, 1976, 90
Slal. 303. which enaclcd this chapter and sec-
tion 7420 of Title 10, Armed Forces, and
amended section 6244 of Inis tille and sec-
tions 7421 to 7436 and 7438 of Title 10. For
complete classification of this Act to the
Code, sec Short Note set out under section
6501 of this title and Tables volume.

"This chapter”, referred to in text, was in
the original “ this title", meanm? Title 1 of
Pub.L. "94-258, which enacted this chapter
and amended section 6244 of this title. For
distribution of Pub.L. 94-258 in the Code, sec
Short Title note set out under section b501 of
this title and Tables volume.

The public land laws, referred to in text,
arc classified generally to Title 43. Public
Lands.

The mining laws, referred to in text, are
classiiied generally lo Tille 30, Mineral Lands
and Mining.

Mineral leasing laws, referred to in text
have been defined in sections 505, 530, and
541e of Title 30. Mineral Lands and Leasmt};,
to mean Acts Oct. 20, 1914, ¢. 330, 38 Stat.
T41; Feb. 25. 1920, c. 85, 41 Stat. 437, Apr.
17, 1926, c. 158, 44 Stat. 301, and Feb. 7.
1927, c. 66. 44 Stat. 1057. The Act of Oct.
20, 1914, was repealed by Pub.L. 86-252,

§ 6503.

§ I, Sept. 9, 1959, 73 Stat. 490. The Act of
Feb. 25, 1920, is popularly known as_the
Mineral Lands Leasing Acl and is classified
generally to subchaptcrs | to VII (section 181
cl seq.) of chapter 3A of Title 30. The Act
of Apr. 17, 1926, is classified generally to
subchapter V11l gsectlon 271 el seq.) of ¢ ag-
ter 3A of Title 30. T*L: Act of Feb. 7, 1927,
is classified principally to subchapter IX (sec-
tion 281 et seq.) of Chapter 3A ‘of Title 30.
For complete classification of these Acts to
the Code, see Tables volume.

The Act or July 31, 1947 (61 Stat, 681), as
amended, referred to in text, is classified gen-
erally to subchapter | (Ssectlpn 601 et seq.) of
chapter 15 of Title 30. Mineral Lands and
Mining.  For complete classification or Ihis
Act lo' the Code, see Tables volume.

The Alaska Native Claims Settlement Acl,
referred to in text, is Pub.L. 92-203, Dec. 18,
1971, 85 Stal. 688, as amended, which is clas-
sified en.eralldv to chapter 33 (section 1601 et
seq.) of Tille 43, Public Lands. For complete
classification of this Act lo the Code, See
Short Title note set out under section 1601 of
Title 43 and Tables volume.

Legislative Histor{. For legislative histor
and purpose of Pub L. 94-258, see 1976 U.S.
Code Cong, and Adm.Ncws, p. 492.

Transfer of jurisdiction, duties, property, etc., to Secre-

tary of Interior from Secretary of Navy
(a) Transfer of jurisdiction over reserve; date of transfer

Jurigdiction over tre reene gl be trasferred by the Secretary of the
Navy to the Secretary of the Interior on June 1, 1977.

@ Protection of environmental, fish and wildlife, and historical or
scenic values; promulgation of rules and regulations

With respect 1o any activiies related to the protection of enviromental,
fich and wildlife, and historical or soenic valles, the Secretary of the Interior
shall assume dll regasibilities as of Aprill 5, 19/6.  As soon as possible, but
not later than the effective date of trarsfer, the Secretary of the Interior may

6
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amendments on copetition. Such plas or amendments gall not be
implemented utl sixty days after they have been submitted to such
comittees; and

@ gl rgort avually to the Committees on Interior and Insullar

Affairs of tre Senate and the House of Representatives on the progress
of, and future plans far, eploration of the resene.

CH. 78 NATIONAL PETROLEUM RESERVE

®© Development and continuation of operation by Secretary of Navy prior
to transfer of reserve of gas fields supplying villages, etc., at or near
Point Barrow, Alaska; rates; continuation of service by
Secretary of Interior after transfer

htil the resene B trasfarred o the jurisdiction of the Secretary of the
Interiar, the Secretary of the Navy k authorized to develop and continue
geeration of the South Barrow ges field, or such other fields as may be
necessary, 1o supply ges at reasonsblle and equirtzble rates o the native vil-
lace of Barrow, and other comunities and irstallatias at or near Point
Barrow, Alaska, and to irstallatios of the Department of Defense and oth-
er agacies of the United States located at or near Point Barrow, Alaska.
After such trasfer, the Secretary of the Interior Sall take such actios as
may be necessary 1o continue such sarvice 1o such villae, comunities, in-
stallatios, and agencies at reesonsble and equitzble rates.
(R.L. A4-58, Titke 1, § 104, Apr. 5, 19/6. 0 St I)

Historical Note

_ References in Text. This Acl, referred to
in subsec. éb). is Pub.L. 94-258, Apr. 5. 1976
90 Stat. 303, which enacted this chapter and
section 7420 of Tille 10. Armed Forces, and

tided section 6244 of this title and sec-

t 7421 to 7436 and 7438 of Title 10. For
complete classification of Ihis Act to the
Code, see Short Note set out under section
6501 ol this title and Tables volume.

The antitrust laws, referred to in_subset-
(d)(1), arc classified generally to section | et
seq. of Title 15, Commerce and Trade.

_Change of Name. The Committee on Intc-
rior and Insular Alfairs of the Senate was
abolished and replaced by the Committee on
Ener?.y and Natural Resources of the Senate,
effective Feb. 11, 1977. See Rule XXV of the
Standing Rules of the Senate, as amended by
Senate Resolution 4 Fspopula(ly cited as the
“Committee System Reorganization Amend-
menls of 1977"), approved Feb. 4, 1977.

Legislative History. For legislative histor
and purpose of Pub.L. 94-258, see 1976 U.
Code Cong, and Adm.News, p. 492.

Code of Federal Regulations
0Oil and gas leasing, sec 43 CFR 3130.0-1 et seq

§ 6505. Executive department resporsibility for studies to de-
termine procedures used in development, production,
transportation, and distribution of petroleum resources
in resene; reports to Congress by President; establish-
ment of task force by Secretary of Interior; purposes;
membership; report and recommendations to Congress
by Secretary; contents

@@ The President gall direct such Executive departments and/or
agacies as he may deem gopropriate to conduct a study, in cosultation

9
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it susistenee, reareatioal, fish and wildlife, or historical or scenic value,
dall be conducted in a manner which will assure the maximum protection
of such surface values o the extant arsistant with the requirenents of this
Act for the exploration of the resene.

(c) Continuation of ongoing petroleum exploration program by Secretary of
Navy prior to date of transfer of jurisdiction; duties of Secretary
of Navy prior to transfer date

The Secretary of the Navy gall continue the ongoing petroleun explora-
tian program within the reserne util the date of the trarsfer of jurisdiction
goecrfied in section 6603(@) of this title.  Prior 1o the date of such trasfer of
Juridiction the Secretary of the Navy sall-

@ Cooperate fully with the Secretary of the Interior providing him
anoess to such fadliiesand such informeation as he may request to faal-
iate the trarsfer of jurisdictiian;

@ provice 1o the Committees on Interior and Insular Affairs of the
Senate and the House of Representatives ogpies of any rgorts, plas,
or aontracts pertaining o the resene that are required to be submirtted
o the Committees on Armed Servioss of the Serate and the House of
Representatives; and

@ cooperate and cosult with the Secretary of the Interior before
executing any new cortract or amendment to any existing cortract per-
taining o the resenve and allow him a reasoneble opportunity t com-
ment on such cotract or amendment, as the case may e.

(d) Commencement of petroleum_exploration by Secretary of Interior as of
date of transfer of jurisdiction; powers and duties of Secretary
of Interior In conduct of exploration

The Secretary of tre Interior sall commence further petroleum explora-
tin of the resene as of the date of transfer of jurisdiction specified in sec-
tion 6503(a) of this title.  In conducting this eploration effat, the Secre-
tary of the Interio—

O B authorized 1o eter iMoo contracts for the eploration of the
resene, exoept that no such contract may be entered into untl at lesst
thirty days after the Secretary of the Interior has provided the Attormey
Gereral with a copy of the proposed cottract and such ether informa-
tin as may be gppropriate to determine legal sufficiency and possible
violatias uder, or inoorsistacies with, the antitrust lans.  If, within
such thirty day periad, the Attomey Ceneral advises the Secretary of
the Interior that any such contract would unduly restrict cotpetition
or be inoosistant with the antitrust lans, then the Secretary of the In-
terior may not execute that antrect;

@ gl submit 1o the Committees on Interior and Insular Affairs of
the Serate and the House of Representatives any new plans or substan-
tiEl amendments to ongoing plas for the exloration of the resene.
Al such plans or amendments submitted 1© such comittees pursuant
to this section dall contain a report by the Attomey General of the
United States with respect to the anticipated effects of such plas or

8
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Senate Resolution 4 FSpopularly cited as the Legislative Histor{. For legislative history
Committee System Reorganization Amend- and purpose of Pub.L. 94-258, see 1976 U.S.
icnts of 1977%), approved Feb. 4, 1977, Code Cong, and Adm.News, p. 492.

. Cross References

Studies prepared and_transmitted to Congress pursuant to this section as satisfyinP r_eguire-
ments for studies of certain rivers designated for potential addition lo national wild and
scenic river system, see section 1276 of Title 16. Conservation.

§ 6506. Applicability of antitrust provisions; plans and propos-
als submitted to Congress to contain report by Attorney
General on impact of plans and proposals on competi-
tion
Unless otherwise provided by Act of Congress, whenever development
leading to production of petroleum s authorized, the provisios of subsec-
tas @, (), and @) of secaon 7430 of Titde 10 el be deemed gpliceble
o the Secretary of the Interior with respect 1o rules and regulatias, plans
of development and amendments thereto, and contracts and gperating agree-
ments. Al plans and proposals submirtted to the Congress under this chap-
tar or pursuant to lggislation authorizing development leading to production
dall contain a report by the Attomey Gereral of the United States on the
anticipated effects upon competition of such plans and proposals.
(Pub.L. 94-258, Title I, § 106, Apr. 5, 1976, 90 Stat. 306.)

Historical Note

References in Text, “Th|s.c.ha?ter"., rc- out under section 6501 of this tille and Tables
ferrcd to in teal, was in the original "this ti-  volume.
tie", meaning Title | of Pub.L. 94-258, which Legislative HistorX. For legislative historsy
“'acted this chapter and amended section a,,<a purposc of Pub.L. 94-258, see 1976 U.S.
$ $>244 of Inis tille. " For distribution of Pub.L,  Code Cong, and Adm.News, p. 492.
4-258 in the Code, see Short Title note set

§ 6507.  Authorization of appropriations; Federal financial as-
sistance for increased municipal services and facilities
in communities located on or near reserve resulting
from authorized exploration and study activities

@ There are authorized 1o be gppropriated to the Department of the In-
terior such sums as may be necessary 1o carry aut the provisias of this
depter.

O HFthe Seoretary of tre Interior determines that there san iImmediate
and auistantial inoreese in the need for municipal servicss and fadlities n
comunities located on or near the resene as a oirect reault of the explora-
tin and study adtivities authorized by this depter and that an unfair and
exsssive firercial burden will be incurred by such communities as a realt
of the increasad need for such services and fadlliies, then he Bauthorized
assist such comunities in meeting the aosts of providing increased munici-
pal servicss and fadlitiss.  The Secretary of the Interior dall carry aut the
provisias of this section through existirg Federal programs and he gl

1n
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with represmtatives of the State of Alaska, 1 determine the best oartt
procedures to be used in the development, production, trangportation, an
distribution of petroleun resources in the resene.  Such study dall includ
but dall not be limited o, a consideration of—

(A tre altermative procedures for accomplishing the developmen
production, trangportation, and distribution of the petroleun resourct
from the resere, and

® the economic and envirommental consequences of such altem;
Ine procedures.

@ The President gall make semiannual progress reports on the imph
mentation of this subsection 1o the Committees on Interior and Insullar A;
fairs of the Serate and the House of Representatives beginming not e
than six months after April 5, 19/6, and gsll, not later than one year aftc-
the trarsfer of jurisdiction of the resene, and amnual ly thereafter, report am
findings or conclusions developed as a reault of such study together witl
appropriate supporting data and such recommendations as he deems dcsira
ble. The study duall be completed and submitted t© such comittees,
gether with recommended procedures and any proposed legislation necessa
ry to implement such procedures not later than January 1, 1980.

OO The Secretary of the Interior dall establish a task foree to conduci
a study to determine the vallues df, and best uses Tar, the lands contained N
the resene, taking into cosideration (A) the natives who Iine or depend
upon such lads, (B) the somic, historical, reaeatical, fich and wildlife,
and wildermess values, (C) mireral potential, and (D) other values of such
las.

(@ Such task forcee dall be composed of represatatives from the govern-
ment of Alaska, the Arctic slogpe rative community, and such offices and
bureaus of the Department of tre Interior as the Secretary of the Intorior
deems gopropriate, including, but not limited to, the Bureau of Land Man-
agement, the United States Fish and Wildlife Service, the United States Ge-
olagical Suney, and the Bureau of Mines.

® The Secretary of tre Interior dall submit a rgort, together with the
concurring or dissenting viens, ifany, of any non-Federal representatives of
the task foroe, of the reults of such study to the Committees on  Interior
and Insular Affairs of the Senate and the House of Representatives within
three years after April 5, 19/6, and gall include in such report his recom-
mendations with regect 1o the \valle, best use, and gppropriate designation
of tre lands referrad 1o in paragraph -

Rb.L. -2, Titke 1, § 160), ©, Axr. 5, 196, 2 Jet. 3B.)

Historical Note

Codification. In the original, subsecs. (a)  Change of Name. The Committee on Inte-
and (b), respectively, were subsccs. (b) and (c) rior and” Insular Affairs of the Senate was
of section 105 of Pub.L. 94-258 and have abolished and rep'accd by the Committee on
heen redesignated as Ea) and Eb) for eodifica- Ener?,y and Natural Resources of the Senate,
lion gurposes. Section 10 (a? of Pub.L. effective Feb. 11.1977. See Rule XXV of the
94-258 amended section 6244 of this title.  Standing Rules of the Senate, as amended by

10
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ocosult with the heads of the departments or agencies of the Federal Gov-
emment concermed with the type of services and fadllities for which finan-
aal sssistane E being made asilcble.

(Pub.L. 94-258. Title I, § 107, Apr. 5, 1976. 90 Stat. 306.)

Historical Note

References in Text, "This. qhaEter", re- out under section 6501 of Ihis title and Tables

ferral to in text, was in the original “Ihis ti-  volume.

tle”. meaning Tille | of Pub.L. 94-258. which |egislative History. For legislative histor

ggggtedf t}}hlst%hapt'?f aéldt @gﬂfiﬂdEdeF?Cgﬁl)_“ and purpose of Pub L. 94-258. see 1976 U.S.
of this title. ' For distribution of Pub.L,

94-258 in the Code, see Short Title note sel Code Cong, and Adm.News. p. 492

8§ 6508. Competitive leasing of oil and gas

There dall be conducted, notwithstanding any other provision of law and
pursLer, such rules and regulatios as the Secretary may presaribe, an
eqpeadit.os program of competitive lessirg of aill and gas in the National
Petroleun Resenve in Alaska: Provided, That () activities undertaken pur-
suant 1o this section gall include or provide for such coditians, restric-
tios, and prohibitios as the Secretary deems necessary or gppropriate to
mirtigate reasonsbly foresseeble and sighificantly adverse effects on the sur-
faoe resouross of the Natiomal Petroleun Resenve in Alaska (the Resene);
(@ tre provisions of section 202 and section 603 of the Federal Lands Policy
and Management Act of 1976 (0 St 2743) [43 U.S.C.A. 88 1712, 1787]
gl not be gplicble © tre Resene; Q) the first lease salle dall be con-
ducted within twenty months of December 12, 1980: Provided, That the
first leese sale dull be conducted only after publication of a firal environ-
mertal impact statement ifsuch Bdeemed necessary under the provisios of
the National Envirommental Policy Act of 1969 (42 U.S.C. 433); (@ te
withdravnals esteblished by section 12 of Public Law 94-258 [42 U.S.C.A.
§ 6507} are rescinded for the purposes of the ail and gas lessing program
authorized herein; (5) bidding systens used In leese sales dall be based on
bidding systems included in section 26@)(D(A) through (H) of the Outer
Continental Shelf Lands Act Amendments of 1978 (R Stat. 629) [43 U.S.
C.A. 8 1IB7/EMMA-H) I ©) lee== tracts may encompass idatified geo-
logical stnuctures; () the siz of lesse tracts may be up o sixty thousand
aoes, as determined by the Searetary; (©) each lesse gl be issed for an
initiEl period of up 1o ten years, and dall be extended for so long thereafter
as all or gas Bproduced from the leese In paying qentities, or as drillirgor
reworking goeratias, as approved by the Searetary, are conducted theremn;
and Q) dl rexipts from sles, ratals, bouses, and roalties on leesss 5
sued pursuant to this section gall be paid into the Treasury of the United
States: Provided, That 50 per centum thereof Sall be paid by the Secretary
of the Treasury semiamually, as soon as precticable after March 30 and
September 30 each year, to tre State of Alaska for @ plamning, () con-
struction, maintenance, and gperation of esstial public fadlities, and ©
other necessary provisios of public service: Provided further, That in the
allocation of such fu;tls, the State dall give priority to use by subdivisios

A
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of the State most directly or saverely impacted by development of aill and
S lessd under this ssction.

® Any agency of the United States and any person authorized by the Secre-
tary may conduct geolagical and geophysical exploratios in the National
Petroleun Resernve iIn Alaska which do not interfere with gperatios under
any contract maintained or granted previosly. Any information _acouired
in such exploratios gall be sbject to the conditions of 43 U.S.C. 132(a)

OB-

Any action seeking judicial review of the adequacy of any program or
sitegxcific enviromental inpact statement under section 102 of the Na-
tiaal Environmental Policy Act of 1969 (42 U.S.C. 4332) conceming ail
and ges lessimg In the National Petroleun Reserve-Alaska dall be barred
unless brought in the gopropriate District Court within 60 days after rotice
of the asilability of such statement s published In the Federal Register-.
Any proceeding on such action dall be assiged for hearing at the earliest
possible date and dall be expedited by such Court.

The detailled enviromental studies and assessments that have been con-
ducted on tre exploration program and the comprehensive land-use studies
carriaed aut In response o sectias 106(b) and (©) of Rblic Law 94-258 [42
U.S.C.A. § 6505] gl be deemed to have fulfilled the requirements of sec-
tn 1P@)(©) of the National Envirommental Policy Act (Public Law
91-190) [42 U.S.C.A. 8 432(2)(C) ], with regard 1o the st two ail and ges
leee sales in the National Petroleum Resenve-Alaska: Provided, That ret
more than a total of 2,000,000 acres may be leesad In these two sales: Pro-
vided further, That any egloration or production undertaken pursuant to
this section gl be in acoordance with section 104(b) of the Naval Petrole-
um Reserves Production Act of 1976 (0 Stat. 3; 42 U.S.C. 6809).

*WPub.L. 96-514, Title I, § 100, Dec. 12, 1980, 94 Stat. 2964.)

Historical Note

References in Text. "This section" rc-  Section 104(b) of the Naval Petroleum
ferred to the first three times it appears in Ihe  Reserves Production Act of 1976 &90 Stal.
original read “this Act” meaning Pub.L. 304), referred to_in text, is section 04(b& of
96-514, Dec. 12, 1980, 94 Slal. 2957. For Pub.L. 94-258, Title I, § 104, Apr. 5, 1976,
complete classification of this Acl to the 90 Slat. 304. which is classified lo section
Code, see Tables volume. 6504(b, of this title.

The National Environmental Policy Act of  Codification. Section was enacted as part
1969, referred to in text, is Pub.L."91-190, of the Department of the Intcrior and Related
Jan. 1, 1970, 83 Stat. 852, as amended, which ~ Agencies Appropriations Acl, 1981, and not
is classified generally to chapter 55 (section as part of the Naval Petroleum Reserves Pro-
4321 et seq.) of this fitle, Section 102 of such duction Act of 1976 which enacted this cliap-
Act is classified to section 4332 of this title. ter.

For complete classification of this Act to the
Code, see Short Title note set out under sec-
tion 4321 of this title and Tables volume.



TITLE 4

THE PUBLIC HEALTH AND WELFARE

Chapter Section
87. Water Research and Development [Transferred or Repealed] 1708301

109, Water RESOUTCES RESEATCH v 01
110.  Family Violence Prevention and Services .. 10401

111, Emergency Federal Law Enforcement Assistanc . 10501
112, Victim Compensation and ASSISTANCE...wuwwwmmemvmnns .. 10601
113, State JUSHICE INSHIULE oo 10701

CHAPTER 78- NATIONAL PETROLEUM RESERVE IN ALASKA

§ 6502. Designation cf National Petroleum Reserve in Alaska; reservation of
lands; disposition and conveyance of mineral materials, lands, etc.,
preexisting property rights

The area known as Neval Petroleun Reserve Numbered 4, Aleda, esteblided by
Beautive Order of the Presicat, dated February 27, 1923, exgpt for tract Num-
bered 1 as desaribed n Rbllic Land Order 234, dated Aol 24, 1961, ddlll be
trasfered toad adhinisterad by the Seaetary of the Intari Dr inacoorcence with
tte provisias of tisAct.  Effactive on tte date of trarsfer dll lads within such
area gdll be recssigatad as tre “Natiaal Petroleunm Resene nAlaska” (ferein-
after nthis degpter refanred o as tre “resend’). Slyectm\dljeas(]rgng"ls,
dl laos within the ederiar boudaries of reene are resenad ad
withdramn fram dl foms of ery ad diszsition ucer tre ic lad las,
ircluding the mining and mireyal lessirg lavs, and dll otter Adts; tutﬂ"eSecretary
Bautronizd o () make diqusitios of mireral naterialsersmttoﬂeActof
July 31, 1947(6L St @8l), as amended [ US.CA. § 611 et sxt], for goorqoriate

~ue by Alaska Natives and e North Bor(uﬁh @ make such cagsitias of
mwieral rrata”lalsard%itsu:h and pemits as may be
’\chssarytocz%ﬂj IltBLmbritBAct, @om,eyﬁearfareof
Decarber 18, 19/, by Native village corpora-
mB%Jrrlsjlﬂlttoﬂ*eAIadel\arj\,eCIains &Segjermt,éct [ABUS.CA § 16:)11%
o)l rigts-ofvay O North Slge Borough, uder
ks g‘)uuev of tre Feckeral Land Rollioy and Management Act of 1976 |43
Uggﬁ gllzs;alletsaq.]bc;’sacnmﬁofﬂ“emﬂrzal Leessllrgﬁct, as arended D
asma recessary to parmint the North Sligee Borough to prov
erergyapalnstowllegsmﬁel\brMSlqce Al otter prosisias of law
heretofore enected and ectias heretofore taken reservirg such larcs as a Naval
\;Pfﬁl?'o#eém'@atmnesfdl remain Nl foeand effect o the edant rot IO sistat

(As amended Pub.L. 98-366, § 4(a), July 17, .1984, 98 Stat. 470

I%ﬁerteshText TlﬂeV d:tel-_ehai 181 Arerdhent RbL. B-35acbd “ad

Lard R e te Noth Boogi® da "Neda Na-
'EnEdt)nd.@,Blthchb % e

Gl B a%%w v,

d:TIlIEZB,Rﬂ
oftisAd bﬁe(lﬂa,&e Rbl. 9B-3% rsred’, ad

ot 85 A0 I bl

S!:tﬂ\%d‘ltel\/ieral Llessrg AL, el Ni’HEI Gy / ({s% aBZB
onetd chﬂﬁajbsnm]ﬂsd: reEsay @it I\u’mstgeamn%/w
Tk, advinrg poak eay spdies © ke vllgs a0 te
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SO ATIEE T ety psiee

§ 6. Adninistration of resene
[See main volumefor text of(a) to (d)]
©. Regpled. Rb.L. B33, § 40, Jly 17, 1984, B Stat 40.
(As amended Pub.L. 98-366, § 4(b), July 17, 19£t, 98 Sk 470.)
HAeTet. Siee ©. Rb.L.Q}-?xi’S %eaycfﬂemdlﬁesmm
%?Neayofte hsntrl';l melayofﬁe nessmeaﬂeume g
moﬁteShm&amwgasﬂia'sm Hietie Date of 191 Aedhest.  Sdin

I ofRb.L B35 n@Ettedtn
e{"rg)elqlﬂbiatsbﬂe g\ﬁl% ‘::gc)%fsnm@of%s%m
eto’rérRItEm(w adordl .
s te t of ad ofer . For lgEHtiehEny.
ol tre Lnited Seies ket st ar rer (beL B3B, se 1B US. Qui
Brroy, Abda. At adh tadh, te adAdn. Nas, p &2

§&Hb. Beoutive bility for stuoies to determine
usd in WMWMG'? tragortation, and dﬂgocedvresbw
petroleun resources N resEne;  Igoorts o Corgress by Presidanc
establishment of task foree by Searetary of Interiar, pUrposss; mem-
l:ershlp rgport and recomendations to Cogress Q/Secmtary con-

© Otz
1) The Presicat SHll oire::tsuchBecutl\e HWOF@DISEC

I*e(r%(y)deem iate to coducta study, w

&?ateof ada,tochtermweﬂeb;éoaall - t(I)beusedlﬂtt
loorent, prodlctian, distritution of petroleum resources in

te reerne.  Such study Sl idiuk, ’but sl ot be linited 10, a corsickratiot

oF-

A trealtaratine acooplishing tredeelgant, Péuir;um
() mofﬂepemle&?mﬁm

(B) " the ecoomic ad enviramental corsenLences of such altarretive proce-

Tne President dall make samiamual progress ﬂerentaum
SPel s o, OF REprESe TGS Feph T 0% Kkt m% s
iming ot SIX
500, vt Sull. Tk ke o cr et ot G el o ot
r%\ted%mwﬁamﬂa’mmtayﬁm@wmsﬁelqman
resuy sty tooether gprgxiate ot recamen
s R e
aomrttess
rmymlnplmmtammmha’ﬂmhfgryLm
(c D The Searetary of tre Interiar JHll esteblish a tesk farce o arolct astudy
ine the values o, and best usss 1, tte lats antaired n te resne,
taargmmsxhanm@)ﬂemmev\ho Inea’ohoerdmsxhhds,@te
smic, hisorical, regestiosl, fish and wildlile, and willcamess \alies, ©) mireral
potental, a’d(D)OﬂH’\B.ILSOfS,ChbrCS.
&mwmsﬂlbeomposedof;gzeatau\fs tte govermment of
Alge,ﬁe%rfc%%sllq:efa:l\e%jmmty Ofsﬁ%wﬁfﬁcesardhreasofﬂe
Departwmt nteriar es Secrela'{ nteriar deams ]
but ot limited 1o, tre Bureau of , tte Lhited States
Fish and Wildl ife Svice, tre Lnited States Gaolagical , ad tre Bureeul of
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(3) d'l*neSecmlayoﬁfe Iorl'gla'smllshmtarmrt, mﬁermmmliemnr
or dissa rnorHeceral oftretaskfate,
of remllsofrgsmsuw'fa%ﬂ’e%ltteesm Im%la’ﬁfalrsoﬂe

Serate and the House of within three after Al G 19/, ad
o S b o I e T e Bk, ot
awdamm*iate@gaumofﬂ*e lats referred o inparagrach Q.

ek vkl

§ &@B. Competitive lessimgofail and ges
[See main volumefor text offirst and second undesignated paragraphs]
Any actinsasking judicial review of the adequacy of any program or sitesedfic
aviramental inpect staterent under ssction 1P of the Natiaal Bviramental
Rolicy Act of 199 (@ U.S.C. 433) aooeming dl and ges lessirg in tre Naticel

Petroleun eska drelll be barved unlless brought in the goorgoriiate Distract
11Ot_:uErtvx,ithin 80 days after rotace of the aaiknillity of such statement splblished n

Feckral Repister.
[See main volumefor text offourth undesignated paragraph]
(Asars’xh:lFLb.L.?B—Eﬂ) Tite I, §4K41) Nov. 8, 181, BStaL FD)

tld tzat Notes of Diairax
ey 1tee.rl p:iihdalead i e
et It
ditelby teGurt. 9|dty1teajem
Hietie Date oF 193 Amodaret. Avad- e Aldardiod leme,nvmd
meat by Rub.L SB-60 ot © *PJyto sux slatnyrrambiet)eminoﬁlttmjtoid

mﬁmammmm dsthgandieieefigstelle. K-
lejelietistny. Frbptigioyer -V Qric CAAUU 1972 Red

%gm NGIS, SO

CHAPTER 79-SCIENCE AND TECHNOLOGY POLICY,
ORGANIZATION AND PRIORITIES

SUBCHAPTER - NATIONAL SCIENCE, ENGINEERING, AND
ptiWltir;t« . w.rUlti«:"~"-TECHNOLOGY POLICYAND PRIORITIES

560 Cogressiaal firdirgs; priaity geals
EXECUTIVE ORDER NO. 12039

Bc Od. No. 48 FR  stin YUoftrefechal Adasary GomitteeAct
30, stot nte A}\H’dIXZt)TItES, @ematQogapa-
wsbnren U

SUBCHAPTER 11-OFFICE OF SCIENCE AND TECHNOLOGY POLICY

i 684. Policy plaming; aslsis; aiae; establismant of Advisory Parel
[See main volumefor text of (a)]
1) The Director ddll establish an Intergovermental Soee ErPlrmnrg,
Tedrology Advisory Parel (raaraﬂa’relélmjmasﬂe

erpcseshal @ ntify and cefire avilin problers at State, regcnal ard
kA ledks whidh soete, epieerig, mid tedrology may assist N reolvi
aelioating; (B)reocxmerd;rhitiesfcraﬁessn suchprdoles; and ©
and assist the Director n idkntifya rtl;aml mmpimmmllﬂeﬂ*em
and utilization of research and devel goment results o as o maxiimize treir gplica-
ton toamlinress.
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WATT, SECRETARY OF THE INTERIOR, et al. v.
ALASKA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR TEE
NINTH CIRCUIT

No. 79-1890. Argued January 13, 1951 Decided Aprill 21, 1981*

The Kenai National Moose Range was created in 1941 as a matiosl
wildlife refuge by withdrawing acresge from public lands in Alaska.
Comercially significant gqentities of all uderlie the Range, and the
Secretary of the Interior issed aill and ges lessss for the Range, be-
giming in the 19505 The Secretary has distributed revenues from
thee leesss aoocording to the formula provided in 835 of the Mineral
Leasing Act of 190, whereby 90% of the revenues are paid to Alaska
and 10% to the United States Treasury. In 1934, 8401 @) of te
Wildlife Refuge Revenue Sharing Act was amended 0 as to add the
word “mirerals” to the It of refue resoross, the revenues from
which were t be distributed according to the formula provided in
8401 (© of that Act, whereby 25% of the revenues are paid t coun-
‘ties in which toe wildlife refuge lies, and the remaining funds are used
by the Department of the Interior for public purposes. The Depart-
ment™s Solicitor then made a determiration, in which the Conptroller
Gereral concurred, that the amended 8401 @ superseded 835 of the
Mineral Leasing Act of 190, with tre result that the formula under
8401 (© was t© be goplied ©© al and ges leese revenues from wild-
lie refuss.  Retitioer Kenai Peninsulla Borough, the ““county’ within
which Moose Range s, thereafter brought auit in Federal District
Caurt, seeking a declaration that the amended 8401 (@ govermed the
distribudan of all and ges revenues from the Range.  Alaska al=o filed
it in the same aurt, seking a declaration that 835 il governed
such distribuion, and the auits were aosolicated.  The District Court
granted summary judgment for Alaska, and the Court of Appeals

affimed.

Held: Revenues gererated by aill and ges leeses on faderal wildlife refuges

axsistng of resenved public lads, as here, must be distributed ac-
ocording to the formula protided in 835 of the Mineral Lessing Act
of 190. Absent any eqression of argressioal intention to repeal

#Together with No. 79-1904, Kenai Peninsula Borough v. Alaska et al,

also on catoai  the same aut

LI
|7

r\



e OCTOBER TERM, 198D
Opinion of the Court 4513

§35 by mplicatin, the term “mirerals™ in 8401 kB) of tre Wildlife
Refuze Revenue Sharing Act gplies only to mirerals on lad acquired
for wildlife refiges.  Pp. 266-273.

512 F. 2d 1210, amrmed.

Povell, J, celiverad the qpinion of the Court, in which Brennan,
White, Blackmun, Rehnquist, and Stevens, JJ., joired. Stevens, J,
fildl a conaurring qoinian, post, p. 273. Stewart, J., fild a dissstarg
goinian, i which Burger, C. J, and Marshall, J.. joired, post, p. Z/6.

Deputy SO|iCit0r General Claibome argued the cause for
petitioners in No. 79-1890. With him on the briefs were
Solicitor General McCree, Assistant Attorney General Moor-
man, ana Dirk D. Snel. Charles K. Cranston argued tne

cause and filed briefs for petitioner in No. 79-1904.

G. ThomaS'KoeSter, Assistant Attorney General of Alaska,
argued the cause for respondents in both cases. With him on
the brief was W||30n |. Condon, Attorney General.

Justice Powell delivered the opinion of the Court.

The narrow issue presented by these cases iIs which of two
federal statutes provides the formula for distribution of rev-

enues received from oil and gas leases on national wildlife

refuges "reserved from public lands.

The Kenai National Moose Range was created in 1941 by
the withdrawal of nearly two million acres from public lands
on the Kenai Peninsula in Alaska. See Exec. Order No. S979.
3 CFR 1043 (1938-1943 Comp.). See also Public Land Or-
der No. 3400, 29 Fed. Reg. 7094-7095 (1964) (adjusting the
boundaries). The Kenai Moose Range, as its name sug-
gests, provides a refuge and breeding ground for moose.
The Fish and Wildlife Service in the Department of the In-
terior administers it as part of the national wildlife refuge

system.
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Commercially significant quanties of oil underlie the Kenai
Moose Range.l Pursuant to authority under the Mineral
Leasing Act of 1920, 30 IT. S. C. § 181 Bt S€(., the secretary
of the Interior has issued oil and gas leases for the Kenai
Moose Range, beginning in the mid-1950°s. See Uda” V.
Tallman, 350 U. S. 1 (1965). The United States has re-
ceived substantial revenues from these leases.3 From first
receipt in 1954, the Secretary has distributed these revenues
according to the formula provided in 835 of the Mineral
Leasing Act of 1920, 41 Stat. 450, as amended, 30 U. S. C.
8§191. This formula prescribes that 90% of the revenues be
paid to the State of Alaska and 10% to the United States

Treasury.3

1Today, the Kenail Moose Range i the only ratiaal wildlife refue ae-
ated from pblic lads where aill B being punped.  s*e Brief for Federal
Retitiaers 4, n. 4. Suistantial gentities of dal, honever, are thought to
uckrlie other resenad refue lads in Alada.

2Between 1966 and 1976, Kenai Range gererated more than 357 mil-
lin in al e reenes. App. & N 1964 Kenal Range gererated
more than 33.S million in reverues from ail and ges keses.  In that same
year, refuges on reenved public lad in the contiguous 48 States gerer—
ated 3,143 inal and ges revaes.  App.- 1o Brief for Federal Retiticers
la2a. In interpretirg Congress” directias for distributdan of all re~
enues from reened refue lads, it should be remembered that histori-
ally Kenai alae hes gererated such reenes.

3In pertirent part, the aurent 835, as =t forth in30 U. S. C. 8191,
provices:

“All money received from sales, bouses, roalties, and rattals of the
public lads under tre provisias of this depter ... el be paid into the
Treasury of the United States; ... of those from Alada ... 90 per cen-
tum thereof gall be paid to the State of Alaska Tor diguosition by the
lpislature ...

States other than Aleda raceive onlly 50% of public land mineral revernues
under the Act. Ibid.

By its terms, tte Mirjral Lessing At gplies o secifid mirerals, in-
cluding all and gs, on al lads owned by the United States, exoept those
lads excluded by the Act. 30 U. S. C. 81Sl. See Udail v. Tallman, 380
U. 3. 1, 4 and n. 3 (19%5).
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In 1975, the Director of the Fish and Wildlife Service iIn”
quired of the Solicitor of the Department of the Interior
whether revenues from oil and gas leases in wildlife refuges
created by withdrawal of public lands should be distributed
according to S401 (c) of the Wildlife Refuge Revenue Shar-
ing Act. 49 Stat. 383. as amended. 16 U. S. C. 8§ 715s (o),
rather than under the Mineral Leasing Act of 1920. The Di-
rector"s inquiry was prompted by the 1964 amendments to
8§ 401 (@), which added the word “minerals” to a list of refuge
resources, the revenues from which were to be distributed ac-
cording to the statutory formula.4 Pub. L. 88-523. 78 Stat.
701. According to this formula. 25% of the revenues are paid
to counties wherein the refuge lies, and remaining funds are
used by the Department of the Interior for public purposes.3

4Prior 1 19, §401 govermed distribution of revenues from "'the ssle
or other digositinn of surplus wildlife, or of _tinber, hay, gess, or otter
spontaneous products of tre s, ddll, sad, or gael, and  )m otter
privilegss on refues.”” Act of June 15, 195, ch. "Al, 49 St 373, 3B
The aarent versian of 8401 (@ Bgiven in tre 14, infra, at 6.

”Sction 401(C) aurently provides:

“(@ The Secretary ddll pay out the fud, foreach fical year ..., 1O
each county iIn which B situated any fee area whichewver of the follovirg
amounts i greater:

""(A) An amount equal to the product of 75 aants nultiplied by the tad
acresge of that portion of the Tee area which B located within such aounty.

"'(B) An amount equal to three-fourths of 1 per certum of the fairmar-
ket \alle, as determined by ree Ssoetary, of that portion of the e
area . . -which B located within such county.

"(© An amount egal 1t 25 per centum of the net raceipts ollectad by
the Searetary In comection with goeration of and management of such
fee area during the fisal year .. ..

(@ At tre end of each fisal year the Ssaretary iC*i pay out of te
fud for such fisal year 1 each county in which any reerne aea B
sittated, an amount equal t© 25 per certum of the ret raxipts a'ected
by the Searetary In comection with the goeration and management of
suchareadrringsuch fisalyear .. .2 16U. 8.C. 87155 © (96 al,
Supp- m) .

Section 401 (@) allos the Searetary o pay any epasess relaad ©
revente production or distribuion from this fud. Section 401 @ ao-

pos)
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The Solicitor ruled that the 1964 amendment governed, super-
seding § 35 of the Mineral Leasing Act of 1920. App. to Pet.
for Cert, in No. 79-1S90, p. 26a. The Comptroller General
concuxTed in the view of the Solicitor. 55 Comp. Gen. 117
(1975). Upon request for reconsideration by the State of
Alaska in 1976. the Comptroller General affirmed his initial
decision. See Op. Comp. Gen. in File: B-US67S, June 11,
1976. reprinted in App. to Pet. for Cert, in No. 7971390, p. 42a.

The Kenai Peninsula Borough then brought suit against
the Secretary of the Interior in the United States District
Court for the District of Alaska, seeking a declaration that
the amended 8401 (a) of the Wildlife Refuge Revenue
Sharing Act governed the distribution of oil and gas rev-
enues from the Kenai Moose Range. Kenail Borough is the
“county” within which the Moose Range lies. If 8401 (@)
governs, it will receive 25% of the revenues and the State
none. The State of Alaska then riled suit in the same court
against the Secretary and various federal officials, seeking a
declaration that 835 of the Mineral Leasing Act still gov-
erned distribution of these same oil and gas revenues. IFf
that provision applies, the State will continue to receive
90% of the funds and. so far as federal law is concerned,
Kenai Borough none. The District Court consolidated the
lawsuits.9

The District Court granted summary judgment for the
State of Alaska. 436 F. Supp. 2SS (1977). Upon exami-

vides that fuds remaining after eqasss and the States are paid are
trasferrad 1o the Migratory Bird Conservation Fud, esteblided for the
laudeblle purpose of purchesing migratory” bird refiges.

sSince this litigatian commenced in 19/6. 90% of aill and ges revenues
from the Kenai Range has been paid into an escrow accountt that now con-
tairs more than S23 millin. Brief for Feckral Feiticars 4, n. 4. In
addition ©© declaratory EllEf, Kenal Borough sougit an accounting of
revenues paid to the State sine 1954 under the Mineral Lessing Act of
1920 but allegdly due the Borough, and recovery of such payments.  The
State sought a resurption of accustomed payments under the Mineral
Leasing Act.
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nation of the apparently conflicting statutes, the court held
that the term “minerals” in the amended Wildlife Refuge
Revenue _Sharing Act referred only to oil and gas found on
land ach”ed for wildlife refuges. |d, at 292. Distribution
of oil and gas revenues from leases on public land reserved
for wildlife refuges. it held, continues to be determined by
8§ 35 of the Mineral Leasing Act of 1920.r |b|d The court
viewed the legislative history of the 1964 amendments as
demonstrating that Congress was concerned primarily with
the difficulties of acquiring land for refuges and that Con-
gress expected no increase in revenues from the Kenai Moose
Range to result from the amendments. |d, at 291-292.

The Court of Appeals for the Ninth Circuit affirmed. 612
F. 2d 1210 (1980). That court found the legislative history
largely ambiguous. |d, at 1213. It refused to find that the
addition of the word "minerals” to the amended Wildlife
Refuge Revenue Sharing Act had repealed by implication
the Mineral Leasing Act of 1920 without a clear showing.that
this was the intent of Congress. See Morton V. Maneari, 417
U. S. 535. 549-551 (1974). The court further approved the
District Court®s holding because it gave effect :0 each statute.
612 F. 2d. at 1214-1215.

We granted certiorari. 449 LL S. 818 (1980).3 We now
affirm.

rin ggeral, “acquired lads are those granted or <old 1o the United
States by a State or citizn and public domain lands were usally rever n
state or private overship.”” Tiaffis v. Pan American Pet. Corp, 34
U. 3. 8, &b, n. 2 (19%). The Mineral Lessing Acc of 1920 gplies anly
to polic latk. Id., at &.

sin 1975, Cogress rejected new amendments 1o 8401 @) that would
have denned mirerals as “‘irciudirg, but not limited ©, crude petroleun
and reutral gs."" H. R. 304, %6th Cog., 2d Sss. (19/8). The House
Report recommending this bl stated that the languege was added t©
“inaure’ that after tre effetive date all and ges revenes fran Kemai
would bo distributed acoording 1 the formula in 8401 ©. H- R. Rep-
No. 61197, p. 3 (19/8). The Report disclains any intentdon to anoct
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The Secretary and the Kenai Borough rely primarily on
the "plain language” of 8401 (@) of the Wildlife Refuge
Revenue Sharing Act. They contend that it provides with-
out ambiguity that mineral resources from all national wild-
life refuges be distributed according to the formula described
in 8401 (@) of the Act. As currently phrased, §401 (a)

provides:
"[A]JU revenues received by the Secretary of the Interior

from the sale or other disposition of animals, salmonoid

carcassas [sic], timber, hay, grass, or other products of

the =ll, minerals, shells, sand, or gravel, [or] from other
.shall be . .. reserved in a separate fund for

privileges . .
16 U. S. C. §715s

disposition as hereafter prescribed.”
(@) (1976 ed., Supp. HID.
The provision defines the wildlife refuge system to include
for conservation and protec-
No restriction is placed
Given this clar-

land9 “acquired or reserved”
tion of certain fish and wildlife.
upon the common meaning of “minerals.”
ity, it is argued, resort to the legislative history is unneces-
sary or improper.

We agree with the Secretary that “[t]he starting point in
every case involving construction of a statute is the language

isete Blue Chip Stamvs v. Manor Drug Stores, 421 u. s.

the outcome of these cases, then pending in the Court of Agpeals. |bid.
The Sentate then rgjedted, even this amendrent, Members statirg thet it
would be inggpropriate to make any judgment about the proper allocation
of tre=e resources vhile thee casss were dilll in tre cuts. 124 Cog.
Rec. 314%-31440. (1975) (remarks of Sn. Qulver and Sm. Grael).

The sle isse that hes been before the aourts during this dve years of
Iitication B the intent of Congress in adding the sirgle term “mirerals”’
the statute in 1954.  Congress declined to diarify its intet in 1965, Ac-
axdigly, we are Ht 1 resohe by julicial aorstruction what should be
addressad as a question of lggislative policy judgrent: the gopropriate
distribuion among fedral; state, and kol goverment of retural re-
SOUrce reELEs.
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723, 756 (1975) (Fowell, J- concurring). See Rl]bin V.
United States, 449 u. s. 424 (19s1). But ascertainment of
the meaning apparent on the face of a single statute need
not end the inquiry. Train V. C0|0rad0 PUb“C interest Re'
search Group, 426 u. s. 1. 10 a976y; United States v. Ameri-
can Trucking Assns.. INC., 310 . s. 534, 543-544 (1940).
This is because the plain meanin., rule is “rather an axiom of
experience than a rule of law. and does not preclude consid-
eration of persuasive evidence If it exists." BOSton Sand CO.
v. United States, 27s u. s. 41, 4s (1925) (Holmes. 3.).5 The
circumstances of the enactment of particular legislation may
persuade a court that Congress did not intend words of com-
mon meaning to have their literal effect. E g ChurCh Of
the Holy Trinity v. United States, 143 u. 3. 457. 450 (1592):
United States v. Ryan, 2s4 u. s. 167, 175 (1931).

Sole reliance on the “plain language"™ of §401 (a) would
assume the answer to the question at issue. These cases in-
volve two statutes, each of which by its literal terms applies
to the facts before us. Restatement of the terms of § 401 (@)
cannot answer which statute Congress intended to control.
Recognizing this, the Secretary invokes the maxim of con-
struction that the more recent of two irreconcilably conflict-
ing statutes governs. 2A C. Sands. Sutherland on Statutes
and Statutory Construction §51.02 (4th ed. 1973). Without
depreciating this general rule, we decline to read the statutes
as being in irreconcilable conflict without seeking to ascer-
tain the actual intent of Congress. Our examination of the

9"'0f course it Btne thet the words usd, even in ttelr litad s3ee, ae
the primary, and adirarily tte most reliddle, source of interpreting tre
meaning of any witing: be ita stalute, a antrect, or anything ke ut
it Bare of the aurest indbes of a mature and devellgped jurigprucence ot
10 make a fotress aut of the dicticary; but to remenber thet statutes
always have some purpose or doject to acoorplish, whose syrpathetic ad
inegirative disovery B the suest quide 1o their meaning.”  Cabeil W
Markham. 148 F. 2d 737, 739 (CA2) (. Hand, J), and, 326 I. S 4
(19%5).
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legislative history is guided by another maxim: “ Tepeals by
implication are not favored, " ”’ Morton V. Mancari, 417 U. S,
at 549. quoting P0Sadas v. National City Bank. 296 u. s. 497,
503 (1936). “The intention of the legislature to repeal must
be <Ttlear and manifest.”” Un|ted StateS V. Borden CO., 308
f. S. 1SS. 195 (1939), quoting Red Rock v. Henry; 106 U. S.
596, 602 (1SS3). We must read the statutes to give effect to
each iIfwe can do so while preserving their sense and purpose.
Mancari, supra, at ss1; see Haggar Co. v. Helvering, sos u. s.

339, 394 (1940).
m

Congress gave extensive consideration to the purpose and
probable effect of the 1964 amendments to the Wildlife Ref-
uge Revenue Sharing Act. Pub. L. 88-523. 7S Stat. 701.
Nonetheless, and we think it significant, there is no explana-
tion in the legislative history for the addition of the single
word “minerals®” to the list of refuge resources subject to the
Act. See H. R. Rep. No. 1753, S8th Cong.. 2d Sess. (1964)
(hereinafter 1964 H. R. Rep.);S. Rep. No. 1096, 88th Cong.,
2d Sess. (1964) (hereinafter 1964 S. Rep.); 110 Cong. Rec.
19SS2-19S83 f1964) (remarks of Rep. Ostertag). Our study
of the few legislative materials pertinent to the insertion of
“minerals®’ persuades us that Congress intended to work no
change in the pre-existing formula for distribution of mineral

revenues from federal wildlife refuges.

A

Prior to 1964. § 35 of the Mineral Leasing Act of 1920 gov-
erned distribution of revenues from mineral leases on wild-
life refuges withdrawn from public lands. This conclusion
cannot be seriously questioned. First, from the time the first
mineral revenues were generated on such lands until well
after 1964. the Secretary invariably distributed the revenues
as provided in the Mineral Leasing Act. Second, the Comp -
troller General long ago ruled that the only other arguably
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applicable statute, the then unamended Wildlife Refuge Rev-
enue Sharing Act, Act of June 15. 1935, ch. 261, 49 Stat. 3S3
(hereinafter 1935 Refuge Act), see n. 4. SUpra,did not govern
the disposal of revenues from mineral leases on wildlife ref-
uges. 21 Comp. Gen. 373 (1942). See also Comp. Gen.. B-

105133. Oct. 10. 1951, App. 32.w

Third, our opinion in Udall v. Tallman, sso u. s. 1 (eoss),
strongly suggests that the Mineral Leasing Act of 1920 gov-
erned the distribution of revenues from reserved refuge lands
prior to 1964. That case, involved ti e authority of the Sec-
retary to issue oil leases on the Kenai Moose Range after
the lands had been withdrawn from the public domain by

VThe Searetary geallates that Cogress n 1964 probebly assumed
that al and gt revenues fram refuges on resened lads were govermed
by the 1935 Refuge Act. The besis for this argument B lagege n
the 1935 Refuge Act, aottinued toey, thet the Act govermed tre dis-
position of "Yell, sad, or gael, and fran other privilegss on refues.”
See n 4. supra. It sometimes was conmtended that “‘other privilaes” -
cluded all and ges ks, See Memorandum of July 5,1951, Chief Coursel
of tre Fish and Wildlife Savice, App- &7-

As roted, the Camptroller Gareral "rejected this contention in 192 ad
1K1, For the reesas eldorated i the o4, we beiliee that itwas under-
stood by Congress that the 1935 Refuge Act did not govermn the lessirgof
mirerals.” Indeed, even the 1946 gpinion of the Solicitor of the Depart-
ment of tre Interior thet the provision authorized all kessss on aoouird
refupe lads, App. 8, B antradicted by Cogress™ pessage of the Min-
eral Lessing Act for Acouired Lands, Act of Aug. 7, 1947, dh. 513, 6l
Stat. 913, 30 U. 3. C. 831 etseq., which subsequently aorferrad thisvery
authority on the Department. See als040 Op. Atty. Gen. 9 (1AD).

The dissat alo gealates- imosistatly, we think- tat Cogress
erbraced this often disoadited intEpretation of the 1936 Refuge AL
post, at Z/-290, n. 3. The dissat attiazs tre Court for cocluding et
Cogress”™ irsrtion of “mirerals™ in 8401 (@) did not change preedastic
lav. Post, at 2/S-2/. The dissat then eplairs that Cogress adod
“mirerals’ in 1934 wt t dage te lay, but © reaffim tet the 195
Refuge Act already govermed digositin of al revenues fran resenead
refue lads. Post, at 22280, n. 3.  In other words, the dissat arra-
dicts itsdif and joirs us I positing thet the addition of “mirerals™
never intended t work a susstantive dage, but dissgress nerely doou*
what the *aw provided prior to the 1964 amendrents.
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Executive Order. In holding that the Executive Order did

not deprive the Secretary of this power, this Court held that
the Mineral Leasing Act of 1920 conferred the necessary stat-
utory authorization on the Secretary to grant the leases.
“The Act excluded from its application certain designated
lands, but did not exclude land within wildlife refuge areas.”
|dq at 4 (footnote omitted).1l Because 8§35 of the Mineral
Leasing Act prescribes the distribution formula for revenues
received from all leases issued “under the provisions of this
chapter,” we think it an inescapable deduction from Ta”man
that, prior to 1964. the Act continued to provide the formula
for disposition of revenues generated by leases on public
lands after the lands were withdrawn for wildlife refuges.

Neither the Mineral Leasing Act of 1920 nor the 1935
Refuge Act authorized the Secretary to issue leases for min-
eral extraction from refuges created from acquired lands. 40
Op. Atty. Gen. 9 (1941) (Attorney General Jackson); 21
Comp. Gen. S73 (1942). Congress responded by passing the
Mineral Leasing Act for Acquired Lands, Act of Aug. 7, 1947,
ch. 513, 61 Stat. 913, 30 U. S. C. §351 € S€Q. see n. 10,
SUpra. In addition to conferring authority on the Secretary
to issue leases for specified minerals, including oil and gas, it
provided that revenues from the leases be “distributed in the
same <tanner as prescribed for other receipts from the lands
affected by the lease.” 30 U. S. C. 8355. As applied to
wildlife refuges created from acquired lands, this provision
requires that mineral revenues be distributed according to
the formula in the 1935 Refuge Act.

BlThe Secretary argues that Tollman's aonstruction of the Mineral Leas-
ing Act should not now be birding, because tte Court did not need t© con-
stre tte Act. This B Inorect. The Court was required 1o determine
that the Searetary had statutory authority to isse aill lessss on refuges
withdrawn from public lads, before it could reach the question whether
the BExecutive Orders withdrawing the refuge lands Timited that authority.
The Court examined the languege of § 1 of the Act and fourd thet itgave
the Soretary the requisite auttority. See 30 Ul S, ab4, n 3

fes
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Thus, tvhen Congress amended the Wildlife Refuge Rev-
enue Sharing Act in 1964, the disposition of oil and gas rev-
enues was reasonably clear. Such revenues from reserved
refuge lands were distributed according to the Mineral Leas-
ing Act of 1920. Revenues from acquired refuge lands were
distributed according to the formula in the 1935 Refuge Act,
no* by its own terms, but by operation of the 1947 Mineral
Leasing Act for Acquired Lands.

B -

The question presented by these cases is whether Con-
gress intended to alter this program of revenue distribution
when itamended the 1935 Refuge Act in 1964. The impetus
for proposals leading to the passage of the amendments was
the difficulty the Department had experienced in acquiring
new refuge lands. See 1964 S. Rep. 5; 1964 H. R. Rep. 2
Localities resisted having land removed from local tax roles.
The purpose of the amendments was to 'provide a more
equitable formula for payments to counties as compensation
for loss of taxable properties that have been acquired by the
Federal wildlife refuge system.” 1964 S. Rep. 2. See 1964
H. R. Rep. 2-3. Public Law 88-523 met this problem by
changing the formula for distribution of revenues from refuges
consisting of acquired lands. 8401 (c¢)(1), 78 Stat. 701.
The new formula provided that counties within which ac-
quired refuge lands lay could receive, at their option, a pay-
ment based on the adjusted cost of the lands rather than on
revenues produced.1ll Congress intended the Department to
pay more to counties under the new law than it had under
the old.

There is no explanation in the legislative history of Pub. L.
88-523 for the insertion of “minerals” in the list of resources

-The 1964 payment formula was literaliad furtrer n 19/3. Pb. L
B4P, §1@E), R Sat. 1319. See n. 5, supra (quoting presait
lav).
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subject to the Wildlife Refuge Revenue Sharing Act. Such
silence is suggestive, because Co.._j"ess was concerned that
the Department have sufficient funds to make the increased
payments mandated by the amendments.” See 1964 S. Rep.
12 (statement of Secretary Udall): 1964 H. R. Rep. 11.
Congress might be expected to have mentioned a change
wrought through the amendments which would increase ref-

uge revenues by amounts exceeding total existing refuge

revenues. 4
During deliberations on the amendments, the Fish and

Wildlife Service presented to Senate and House Committees
tables showing present payments to counties containing ref-
uges. and payments estimated under the proposed amend-
ments. 1964 S. Rep. 13; 1964 H. R. Rep. 3. The relevant-
table shows no change in the expected payments to the Bor-
ough of Kenai Peninsula. This table assumed that oil and
gas revenues were governed by the Mineral Leasing Act of
1920 both before and after the amendments.15

BThe silaxe of Congress may provide a treederouss quice 1o s intat
Scripps-Howard Radio. Inc. V. FCC. 316 U. 3.4, 11 (192). Here, how-
efr, it B almst inooeieble that Congress knowingly would have
changed sustentially a lagstarding formula for distribution of substan-
tEl fuds without a word of comment.  In 197S. Congress irsertd "sal-
monoid carcass|e]s” into the st of resouross govermed by 8401 (@) of the
Wildlife Refuge Revenue Saring Act. Pub. L. 640, §1(@@D), X
St 1319. BEven for this conparatively trivial additian, Congress ex-
pliatly stated, ““[sjalmooid carcasses have been included to allow for the
sale of salmon used In hatchery queratios.” H. R. Rep. No. 61197, p. S
(1978).

4In 1938B. ret rexipts from the ratical wildlife system totaled
2,3.00. 1994 H. R. Rep. 1. In 1954, reverues from al and ges
leesss In the Kenail Moose Range exceeded -53,30,00. App. 1o Brief for
Federal Retiticers 22

SThe table indicated that 1963 payments 1o the Kenai Peninsulla Bor-
ough under the Wildlife Refuge Revenue Sharing Act, amended or un-
anended. totaled 51.785. 1964 H. R. Rep. 3. This figwre carot incluce
Ief of the reerues fromail and ges kesess. See n 4, supra.
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The inference seems inescapable that Congress in 1964 did
not intend by the insertion of “minerals” in §401 (a) of the
Wildlife Refuge Revenue Sharing Act to subject revenues
from oil leases on reserved refuge lands to its distribution
formula. The more reasonable explanation for the intended
effect of including minerals” is provided by the Department
of the Interior. The insertion of “minerals” appears first in
1962 in proposed bills supported by the Department as sub-
stitutes for other bills then pending before the House and
Senate to increase payments to counties. 5. 213S, 37th
Cong.. 1st Sess. (1961); H. R. 13176, 37th Cong., 2d Sess.
(1962). In its report to the Committees, the Department
offered no particular explanation for this new term, but the
Secretary here concedes that this change was included within
the proposal’ descriptive category of “various perfecting .. .
provisions.” See Letter from Frank P. Briggs. Assistant Sec-
retary of the Interior, June 20, 1962, in S. Rep. No. 1919.37th
Cong., 2d Sess., 13 (1962); H. R. Rep. No. 2499, 87th Cong.,
2d Sess., 4 (1962). ~”

The insertion of “minerals” in §401 (a) could both leave
the mineral revenues from reserved lands subject to the
Mineral Leasing Act of 1920 and “perfect” §401 (a) by in-
corporating prior changes. The 1947 Mineral Leasing Act
for Acquired Lands subjected mineral revenues from lands
acquired for wildlife refuges to the distribution formula in
the 1935 Refuge Act. We hold that Congress inserted “min-
erals” in the amended 8401 (a) to recognize the effect of
the 1947 Act and to make clear that the amended distri-
bution formula applied to mineral revenues from acquired
lands. This conclusion draws support from the evident fact
that Congress was concerned almost exclusively with prob-
lems related to acquired refuge lands in adopting the 1964
amendments.

Finally, the Def. "rtment of the Interior interpreted the
amendments when passed, and for 10 years thereafter, as not
altering the distribution formula. The Department"s con-
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temporaneous construction carries persuasive weight. Uda”
V. TOHman, 3S0 U. S, at 16. Such attention to contempo-
raneous construction is particularly appropriate in these cases,
because the Department first proposed the amendment. See
SEC v. Sloan, 436 U. S. 103. 120 (197S). The Department"s
current interpretation, being in conflict with its initial posi-
tion, is entitled to considerably less deference. See General
Electric Co. v. Gilbert, 420 1. s. 125, 143 (1976). In these

cases, we Find it wholly unpersuasive.

v

In summary, we hold that revenues generated by oil and
gas leases on federal wildlife refuges consisting of reserved
public lands must be distributed according to the formula
provided in 8§35 of the Mineral Leasing Act of 1920. Find-
ing no “clearly expressed congressional intention” to repeal
this provision by implication, Morton v. Mancarl, 417 . s.,
at 551. we conclude that the term “minerals” in §401 (@) of
the Wildlife Refuge Revenue Sharing Act applies only to
minerals on acquired refuge lands. Accordingly, the judg-

ment of the Court of Appeals is affirmed.
It is so ordered.

Justice Stevens, concurring.

My colleagues periodically criticizez the way the Court
manages its docket. Most frequently, such criticisn takes
the form of a dissent from the denial of certiorari. See, €. (),
Brown Transport Corp. v. Atcon, Inc., 439 u. s. 1014
(White, J.. dissenting). Although 1 consider the practice
of dissenting from denials of certiorari counterproductive, see
Singleton v. Commissioner, 439 u. s. 940. 942-946 (opinion
of Stevens. J.), in the context of the present cases it may be
appropriate to suggest that the Court may misuse iIts scarce
resources not only by occasionally denying certiorari in cases
deserving plenary consideration, but also by granting certio-
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rari without adequate justification.l As long as the Court
creates unnecessary work for itself in this manner, its expres-
sions of concern about the overburdened federal judiciary will
ring with a hollow echo.

In these cases, the Court of Appeals for the Ninth Circuit
should have been permitted to provide the final answer to the
unique question of statutory construction presented by the
petitions for certiorari. The decision of the Court of Ap-
peals did not conflict with any other judicial decision, and
there is no reason to anticipate that a comparable issue wili
arise in another Circuit in the foreseeable future.5 |1 fully
agree with the majority"s explanation of why the Court of
Appeals correctly read these ambiguous statutes, but even if
I were persuaded that Justice Stewaet had the better of
the argument, 1 still would feel that the public interest would
have been better served by allowing this litigation to termi-
nate in the Court of Appeals.

The question of how to divide the revenues from oil and
gas leases on public lands in the Kenai Peninsula is clearly
a matter for Congress to decide. If Congress is displeased
with the decisions of this Court and the Court of Appeals, it
may promptly reverse them by revising the relevant statutes.
If that is its view, it no doubt would have acted more
promptly if we had simply denied certiorari.5 On the other

“Of cus, thexe two problems are not wholly independentt of oe
aotrer. In ligt of the ever-inoressing number of petitios for axtiaari
and the saere practical aorstraints on our aiility freely o grant crtio-
rai, it s artainly safe to assume that whenever we grant crtioari na
e not deservirg plerary review, we inoreese the lilkelinood thet aa-
tiaari will be denied in otter, more deservirg, 8.

2Neither of the petitias Tar axtioani fild in these casss sugestad thet
the Court of Appeals’ decisin anflictsd w ith any other judicial decisian.
In addiaan, the Soliaitor Gareral, In the petitian fikd on bahalf of te
fakbral mrties, doserved that the question of statutory arstruction
preseted here weas wlikely 10 arise in tre foresessble future in another
Grauit.  See Ret. for Gart, mNo. 72180, p. IS

3In fat, Cagress dclind © diaify its intendon with respect o tre
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hand, fwe have correctly perceived the intent of the legisla-
ture. nothing has been gained by protracting this litigation.
Admittedly, a significant amount of money was at stake, see
ante, at 263. n. 6, but the offsetting costs associated with hold-
ing the funds in escrow pending our review, as well as the
costs associated with the expenditure of this Courts material
and human resources, are also significant.

The federal judicial system is undergoing profound changes.
Among the most significant is the increase in the importance
of our Courts of Appeals. Today they are in truth the
courts of last resort for almost all federal litigation. Like
other courts of last resort— including this one— they occasion-
ally render decisions that will not withstand the test of time.
No judicial system is perfect and no appellate structure can
entirely eliminate judicial error. Most certainly, this Court
does not sit primarily to correct what we perceive to be mis-
takes committed by other tribunals. Although our work is
often accorded special respect because of its finality/ we
possess no judicial monopoly on either fimality or respect.
The qualit:/ of the work done by the Courts of Appeals merits
the esteem of the entire Nation, but. unfortunately, is not
nearly as well or as widely recognized as it should be. In-
deed, I believe that if we accorded those dedicated appellate
jJudges the deference that their work merits, we would, be
better able to resist the temptation to grant certiorari for no
reason other than a tentative prediction that our review of
a case may produce an answer different from theirs. In my
opinion, that isnot a sufficient reason for granting certiorari.5
distribution of the Kenai all and ges lessirg revenues in partbecause of
the concarms of some of its Members that such lagiskative action wouldbe
ingpropriate while thee cases were dilll pending in the fecbral aourts.
See atte, at 264-266, n. 8; post, at 256, n. 10.

*Indesd, as dstice Jackson ance noted, =[tvjR are not firal because we
are rilibe, but we are infllidke only because we are fird’Brown W
Allen. 344 U. S. 43. 540 (conourring in reaule).

5The possibility that a loner court may have inoonvectly decided a fed-
c d gestin B of aurxe, a releat factor when this Court decidess
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Because no other reason for reviewing this case isapparent, a
simple denial of certiorari would have been an appropriate
and emcient disposition.

My disagreement in these cases with the Court"s manage-
ment of s docket does not, of course, prevent me.from join-
ing Justice Powel1 s opinion for the Court on the merits.

Justice Stewart, with whom The Chief Justice and
Justice M arshall join, dissenting.

Today the Court strains to conclude that Congress did
not mean what it said, and judicially repeals a reasonablel

whether 0 eardie its disoeticery cenioran juigdicion.  Honever,
as Rule 17,1 of the Rulles of this Court makes plain. our certioari juris-
dictin B desiged to s=nve purposes broader than the correction of errar
in praiaular Gases:

“A review on wit of axtioanri i rot a matter of right, buc of jdical
disaetian, and willl be granted anly when there are special and inportant
reesos tterefor.  The follomirg, while refther antrolling nor fully meas-
uing- tre Court™s disoetian, idicate tte daracter of reesos that will
be aorsidared.

"'(@ When a feckral acourt of gyeals hes rendered a decision in con-
it with the dscision of another fackral court of gppeals on the sae
matter: or hes decided a federal gestin ih a way In anflict with a
state acourt of kst resxt; or hes so far departed from the acoepted ad
usual course of judicial proosedings, or <0 far sanctioned such a depar-
ture by a larer aut, as to dl for an eacise of this Court™s poner of
Ervision.

“@® When a state court of kst resrt hes deciided a fecbral gquestion in
away in anflict with the dscision of another state court of kst resrt or
of a fecbral court of gypeals.

“@© When a state aurt or a federal court of gppeals hes decided an
inportant question of federal law which hes not been, but should L,
s=ttad by this Court, or hes decided a federal question ina way in aon-
flx with gpliceble decisias of this Gurt. "1
By its own tems, Rule 17.1 "freitrer antrol[s] nor fully messurfes]”
the extant of our disoretion to grant or o deny cartiorari. Noetreless, &
B suely sigificat thet none of te fedors idrtified in tte Rule can
fairly be said to be present in trs e

1There B nothing ureesoeble, or even unusual, about a system of
revenue saring thet retuns a portion o the loality most imediately
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Sapparent, a and specific legislative provision because the provision an-
i appropriate nounced a change in the law the Court divines to have been
! unintended.
; rt's manage- A
le_from join- o }

- The Wildlife Refuge Revenue Sharing Act, as amended
-he merits.

in 1964. expressly provides that "all revenues received by
the Secretary of the Interior from the sale or other disposi-
tion of . . . minerals . 7 within federal wildlife refuges
administered by the Fish and Wildlife Service shall be 're-
served iIn a separate fund for disposition as hereafter pre-
scribed.” 16 U. S. C. 8§715s (&) (1976 ed., Supp- I1lI). At
the end of each fiscal year, a portion of these revenues are to
be distributed to the counties in which the refuges are lo-
cated. In the case of "any reserve area.” expressly defined as
‘land withdrawn from the public domain” for wildlife refuge
purposes, 8715a (g) (3). the allocation to the county is25% of
net receipts. 8715s (c)(2). Alternative formulas are spec-
ified for refuges created out of "fee areas.” §715s (©)(D)-
Net receipts remaining after the payments to counties “shall
be transferred to the Migratory Bird Conservation Fund for
use iIn the acquisition of suitable areas for migratory bird ref-
uges.” 8715s (e). The statute draws no distinction between
mineral revenues and receipts from other natural resources or
between revenues from “acquired” lands and those from “re-
served” lands. The statutory scheme is therefore clear: re-
ceipts from mineral leases, like all other revenues generated
from wildlife refuges, whether the refuge is comprised of re-
served or acquired lands, are to be apportioned between the

affected ratter then o the State at lage.  The payment of 25% of the
revenues o tte county in which the refue i situated conpensates the
county for tax revenue lost because of the public status of the laros and
for any kAl sedees made necessary because of tre refup, ad the
payment of 75% to the gmecial fund provided for in 16 U. S. C. 8715
Q976 el, Sup- 1) satisfies the need o proride a source of reene far

reflge management and maintenance.
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counties and the federal Migratory Bird Conservation Fund.
Mo receipts are to go to the State itself.

The Court argues that the addition of the word “minerals®’
to the Wildlife Refuge Revenue Sharing Act must be read
to apply only to acquired refuge lands and not to reserved
refuge lands. But there is no support, in law or legislative
history, for exempting mineral revenues from refuges con-
sisting of reserved public lands from the distribution formula
of the Wildlife Refuge Revenue Sharing Act. The District
Court concluded that “there is nothing in 16 17. S. C. § 715s
which would support a restrictive construction of the word
minerals.”” and that “a literal approach of statutory con-
struction would dictate an expansive definition including both
reserved and acquired lands.” 436 F. Supp. 2SS, 291. Simi-
larly, the Court of Appeals found chat “under the plain
meaning of minerals and of the other provisions of 8§ 715s.
its language fairly brings the Kenai Moose Range oil and
gas revenues within itscope.” 612 F. 2d 1210, 1213. It was
a mistake for either court to proceed further.

The addition of the word “minerals” to the Wildlife Refuge
Revenue Sharing Act in 1964 would be meaningless if it
reached only leases of acquired lands. And, “[i]n constru-
ing a statute we are obliged to give effect, ifpossible, to every
word Congress used.” Reiter V. Sonotone Corp., 442 U. S.
330, 339. Section 6 of the Mineral Leasing Act for Acquired
Lands, 30 U. 8. C. 8355, already provided that mineral leases
of acquired lands “shall be distributed in the same manner
as prescribed for other receipts from the lands affected by
the lease.” Accordingly, any allocation scheme established
for wildlife refuges encompassing acquired lands would auto-
matically apply to mineral revenues, as well as those from
the resources specified in the Refuge Act. As there was no
ambiguity on that point, there was no useful purpose for
Congress to declare once again how mineral revenues from
acauired lands within wildlife refuges would be allocated/
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The suggestion, therefore, that the 1964 amendment reached
only acquired lands presumes that the design of Congress
in adding the word minerals was to accomplish precisely

nothing.
B

The Court concludes that the statute does not mean what
it says because the Wildlife Refuge Revenue Sharing Act of
1964 is in coflict with ihe Mineral Leasing Act of 1920,1

3While it B der ttare Ba @il it Bot at al dear thet the con-
fiix B even releatt © thee s, The Court assutes thet tte 194
arendment, If given its plain meaning, dhanged tte alloatin of ail
and ges ke revenues o affected canties.  Althaugh, as the Court of
Appeals corectly roted, 'the legislatae history of the 1964 amendments
t 16 U. S. C. §715s sheds no direct Iigt on tre ise tere,” 612 F. 2d
1210, 1213, it s argueble that before 1934, aill and ges lesse rexipts gen-
erated fron lads in feckral wildlife refuges were abject 1 8401 of the
Wildlife Refuge Act of 1935. ch. 1, 49 Stat. 333, and not to the Mireral
Lessing Act of 190, despite the vigorous aotentias of today™s Court.
See ante, at 267-268.

Section 401 of the 1935 Act esteblished a distribuion scheme Tor refuge
reenues “from the sale or other digositiai” of retural resoress and
reeipts “from other privilegss”” Although all and ges leesss are ot
mertioned, the provision was intended o give the adninistering agency
broad authority to make “digusition of suplus - . - products on these
resenatias or refuges upon such terms ant” aodirtias as [if] ddll de-
termine 1o be for the best interests of the Govermment.”* H. R. Rep. No.
SH, 74th Cog., 1st 5., 3 (I9BD). In 196, te Interior Department
ruled thet all and ges keesss ould be granted on wildlife refue lads
under the 193 Act. Op. Sdic. Interior Dept. M. 34516 (Ag- 5, 19%6).
Under the 194 amendments to the Wildlife Refuge Revenue Sharing Act,
257 of dl and ges ke revenLes are goportioned to the affected contiies
enbracing reened refue lads. Accordingly. Congress may have -
tended thet the additica of the word ""mirerals” n 16 U. S. C. 8715
Q976 al. Sup- D was merely a “perfecting prosisian,” S. Rep. No.
1919, 87th Gog., 2d $=s5.. 2 (1952); H. R. Rep. No. 249, Srth Gog.,
2d S5, 4 (1992), and not an amendment of eastirg law at dl.

Indesd. Interior Department spokesmen in the 1992, 1963, and 1964
agessiaal hearings desoribed the edstig law Tor raeipts allected
from both resened plblic lands and aocouired lands as garerally subject
t 8401 of the 196 Act. See S. Rep. No. 1919. supra, at 2, 13:
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and because “repeals by implication are not favored.” Ante,
at 267. But that canon of construction has no force iIn this
context. The challenged section in the 1964 Act, far from
“repealing” the 1920 Act. merely established a limited and
specific exception to one of the pro- ".sions in the earlier law.
Wnen the text of a new statute, dealing with a discrete "ub-
ject. is unambiguous, itshould be given effect even if it alters
a previous law that dealt with the same general subject.

The maxim that “repeals by implication are disfavored"
has force when the argument is made that a general statute,
wholly occupying a field, eviscerates an earlier and more
specific enactment of limited coverage but without an indi-
cation of congressional intent to do so. In such a case, it
may be reasonable to presume that Congress had not antici-

E. R. Rep. Mo. 240, supra, at 4: H. R. Rep. Mo. 1753, 38th Cog., 2d
S5, 14 (1999); 3. Rep. Mo. 1065, 38th Cog-- 2d S=s., 25 (19654). The
Secretary of the Interior stated that '[u]nder existing law. enacted in
1035, the couties in which aur refuges are located receive 25 peroent of
the ret revente from geeratios on ratiael wildlife refiges, such as oil
production, grezirg, timber hanest, and the lie”” More Equitzble Pay-
ments To Counties Having Wildlife Refuges: Hearings on 3. 10. 3. 133,
3. 170, and 3. 2498 before the Senate Conmirttee on Commerce, S8th Gag.,
2d &5, 19 (1999 (epesis added). Participation By Coutties In
Refuge Receipts: Hearings on H. R. 1127, H. R. 2383, H. R. 53%6. H. R.
9030 and H- R. 11008 before the Subcommittee on Fderies and Wildlife
Conservation of the House Commirttee on Merchant Marine and Aderies.
Bth C0g., 2d 5., A (1B (emhesis added).

But it i not important to decice today what the tree rule far appor-
tioment of mireral resourcss from refue lads was before 1954, Adl.
oantrary to the Court’s assrtion, 1 do wot do 0 here, and “eqlarfi]
that Cogress added Mirerals’ ... 0 regffimi” that the 196 Act
alreedy antrolled tre digosition of al revenues from resened refige
lads. Ate, at 33, n 10. In 1934, Cagress did not have to resohe tre
qestion of what the law hadbeen before; ftsconcem wes prgoeriv with
the future. Idxally, it cuid have prefacd§715 with the laguee
"notwithstanding any other provision of lav.” But itdid ot Insted,
it introduced an entirely unambiguous  progpective rule with tte pdhrase:
"Begiming with thernext Tl fiscal year and for each fisal year ttare-
after ... 7 At lest farme, itneeded 1o dono more.
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pated that its broad pronouncement would have serious im-
plications in a peripheral, or even quite different area, and
that had it recognized that a specific earlier law would be
rendered meaningless by a new enactment, it would have
expressly indicated its intent to repeal or amend.

Thus, in MOrton v. Mancari, 417 u. s. 535, the court re-

fused to find a repeal where the words of the Equal Em -

ployment Opportunity Act of 1972, if taken ateraily, would

have worked a repeal of an Indian preference policy con-
sistently recognized by Congress for alLnost 40 years. The
Court™s description of Manca“ as "'a prototypical case where
an adjudication of repeal by implication is not appropriate.”
|d., at 550, is instructive: “The preference is a longstanding,

important component of the Government®s Indian program.
aimed at alleviating mi -

obviously is designed

The anti-discrimination provision,
nority discrimination in employment,
to deal with an entirely different and, indeed, opposite prob-

lem.” |b|d, see also FUSSQ” V. Gregg, 113 17. S. 550. The

contrast with this case is obvious. The provision in the
more recent enactment deals specifically with the SAME sub-
ject— distribution of revenue from leases on federal lands—
that had been the object of an earlier, and more general*
statute.5 In any case, there is more than enough evidence
*While the Mireral Lessing Act of 1920 cowers in geeral tems the
distritan of revenue from fedaal las, tre later Wildlife Refuge
Revenue Sharing Act. as amended in 194, embraced new provisias thet
apply with partiaularity t© wildlife refiges, without distirction between
those resened or aouiired. To that edat, the later Act must costitute
a rgal of te fomer. “[T]he nirromiy dramn, sedfic - . . pro-
visin . , - must prewail over the broeder . . . provisio ”” Rad-
zanower V. Touche Ross & Co., 426 U. 3. 145, 1B.
SThese cages do not inohe an goparent Iimitaion on an inportant
ana pervesive statute, such as tre Sherman Act. Se, e g. United
States V. Borden Co. 30S U. 5 18. In such a &, as ih Mancari,
inpiied rgxeals are not found because itwouid be unreesoreble to assune
Congress would alter fundamental pollicy without an unanbiguous eqres-
sin of its intet © do . But it B aally uressoeble to eqect
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to indicate that Congress was aware of what it was doing
when the word ""minerals” was added to the Wildlife Refuge
Revenue Sharing Act.

The legislative history of the 1964 amendments to 16
TJ. S. C. §8715s (1976 ed.. Supp. I11D) discloses that Congress
had before it numerous bills from which to choose to com-
pensate counties in which wildlife refuges were located, some
of which omitted any reference to "minerals,” S. 2138. 37th
Cong., 1st Sess. (1961); 5. 267S. 2770. 2927. 3201. 87th Cong..
2d Sess. (1962): H. R. 12144. 12143. 11535. 11525. 10714.
37th Cong,. 2d Sess. (1962): S. 1720. 88th Cong., 1st Sess.
(1963); and some thatdid. H. R. 2393, 1004, 1127. 9030. 5996.
SSth Cong., 1st Sess. (1963); H. R. 11008, 88th Cong., 2d
Sess. (1964): S. 179, 1363, 38th Cone.. 1st Sess. (1963): S.
2498, 88th Cong., 2d Sess. (1964). Presumably when Con-
gress adopted a bill containing the term, it was aware of the
difference. Moreover, the 1964 amendment was not a '"tech-
nical” amendment, nor was It a last-minute addition from
the floor. see UNited States v. Batchelder. 442 u. s. 1a,
120. The suggestion that the word "minerals” be added tc
16 U. 8. C. 8715s (1976 ed., Supp-. I11l) was raised in June
1962 when the Interior Department submitted a substitute
bill for those pending in the House and Senate. Renort of
the Department of the Interior dated June 20. 1962, in 3.
Rep. No. 1919, 87th Cong., 2d Sess., 13, 15 (1962); Report
of the Department of the Interior of June 22, 1962, in Au-
thorize Increased Payments to Counties for Wildlife Refuges:
Hearings on H. R. 10714, H. R. 11525, H. R. 11535. H. R.
12143, and H. R. 12144 before the Subcommittee on Fisheries
and Wildlife Conservation of the House Committee on Mer-
chant Marine and Fisheries. 37th Cong., 2d Sess., 7, 9 (1962).

Cogress to geaify, or inkad even to arside, the effex of a new
statutory provision on dll eerlier provisias affectirg the same subject
that may be snept away by tte erectrent, partiaularly if the old pro-
visias axe utlear. See n. 3, supra.
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The amendment was not highlighted, but it is unlikely that it
escaped notice.* Later the same year, the relevant commit-
tees of both the House and the Senate adopted the language,
s. Bep. No. 1919. SUPIA, at 19; H. R. Rep. No. 2499, 87th
Cong., 2d Sess.. 9 (1962), and the text was before Congress for
the following two years.

It is therefore very difficult to conclude that the addition
was inadvertent or unnoticed.7 But, in any case, nothing in
the legislative history demonstrates congressional intent dif-
ferent from that reflected in the words of the statute. “ ‘The
most that can be said for the legislative history is that it is
on the whole inconclusive. Certainly, it contains nothing that
requires the court.to reject the construction which the statu-

6The Court makes much of the fact that a statistical table comparing
revenues actually received by counties with those estimated to result
from the amendment showed no change in the amounts from the Kenai
Range, and if the amendment meant what lain reading of it indicates,
aa increase should have been reflected. Me, at 271. That straw of
evidence scarcely compels the conclusion that the amendment does not
mean what it says. It would hardly be surprising if the legislators over-
looked a single disparity in a single entry in a lengthy exhibit. .And it is
noteworthy that the table the Court refers to appeared in the 1964 Reports
only, while the addition of the word "minerals" to § 715s wa3 proposed
in 1962, when the comparable statistical table did not include any indica-
tion of the anticipated payments to counties from public land areas under,
the proposed amendment. See 3. Rep. No. 1919, 87th Cong., 2d Sess.,
11, nn. 1 and 2 (1962),

TThat Congress explained the addition of “[s]almonoid carcasses,”
see arfe, at 271, n. 13, ha.dlv supports the inference that Congress would
also have explained the addition of the word "minerals." By the
Court's strained logic, premised on the notion that "[tw]e silence of
Congress may provide a treacherous guide to its intent,” d., CongTess
is.put on notice that any time it explains one provision of a statute, no
matter how trivial, it does so at its peril. For if it fails similarly to
explain all provisions, no matter how important, a court wculd be free to
strike those unexplained provisions as unintended. That, in my view,
leads to far more “treacherous” results than those feared by today's
Court.
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tory language clearly requires.”” U”man v, Urated StateS,

350 U. S. 422. 433.

The Court today is bothered because the literal meaning
of a statute altered prevailing law.3 Butusually the very point
of new legislation is to alter prevailing law. ™Ever/ act is
made, either for the purpose of making a change in the law,
or for the purpose of better declaring the law; and its opera-
tion is not to be impeded by the mere fact that it is incon-
sistent with some previous enactment." T. Sedgwick. The
Interpretation and Construction of Statutory and Constitu-
tional Law 104 (2d ed. 1374). Congress does not have the
affirmative obligation to explain to this Court why it deems
a particular enactment wise or necessary, or to demonstrate
that it is_ aware of the consequences of its action.* See alfl-

son v. PPG Industries, INC., 446 u. s. 578, 592. And “[i]t

3This is not a case where the plain meaning ofﬁfatutory balguagA
uld (le ile result, see, e. g. TT'S'ETOT‘Ig nt

an apswrd or f
\VfamISh W)I'LRS V. RFU"EnarTEI rp 305 U. 5. 315, or to an unreasonable
result  at. varignge with the poli f the legislation as a whole. See.
€0, Itea S v ATENCN Jﬁ?(fgng ﬁGSfB, \nc., 310 U. 3. 534. See
also NAPIN v. United States, aas 1. S 1, a1,

"The Court relies on the fact that the Department of the Interior
ignored the 1964 amendment for ecade with respect to oil and gas
revenues from the Kenai Range. y at 272-273. But administrative
efrprs arg, not self-yalidating. ., See V. Szoan, 436 U. 3. 103, 117-119:

W&g V. nlhltea €S, 434 U. s. 275, 257-2S8, n. 5

[XOn v, | eS, 331 U. S. 68, 78. Unauthorized payments from

the federal Treasury are not immune from correction, and the Ppnited
ates can, retrieve money mistakenly dispersed by. its.offjcigl %t&l
OIAlES v ) 303 U. S. 414, 415-416; WS(ITSIH (\EntréSR v.
L“.eu eS, 164 U. 3. 190, 212. In any case, there is no indication
that the administrative practice until 1975 was the result of considered
evaluation of the 1964 amendments. Instead it appears that it was the
inertial continuation of earlier practice. A much more reliable indication
of the administrative construction of the 1964 amendment is the "detailed

and comprehensive” re-evaluatign |by the eparalent in 1975. confirmed

US v. Jera UUO, 442 u. 3. 347, 355,

:ze tz:leszo ngov'fe[roenemker S, 434 U. 3. 335, 351.
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is not a function of this Court to presume that 'Congress was

unaware of what it accomplished.”” A|bema2l vUﬂltEd
States, 450 u. s. 333, 342 (quoting U. S. Railroad'Retirement
Board . FIItZ, 440 u. s. 166, 179).

Rather than join the Court in its speculative efforts to deal
with the doctrine of implied repeal, I would rest decision of

this case upon an established rule of statutory construction:
leges posteriores, priores contrarias abrogant. seagwick de-

scribes this rule with approval as follows: “‘If two incon-
sistent acts be passed at different times, the last.” said the
M aster of the Rolls, ‘is to be obeyed; and if obedience can-
not be observed without derogating from the first, it is the
first which must give way.”” Sedgwick, SUpI’a, at 104. See
District o Columbia v. HUtON, 145 . s 16, 26-27, Hender-
son's Tobacco, 11 wan. es2. es7; United States v. Tynen,

Wall. 88. 92. Observation of this rule also allows the Court
to respect the most basic of all canons of statutory construc-
tion: that statutes mean what they plainly say.100 As Chief
Justice M arshall said more than a century and a half ago:
“[Tlhe intention of the legislature is to be collected from the
words they employ. Where there is no ambiguity in the
words there is no room for construction. The case must

100Of course, if I am wrong, and Congress did not intend that oil
revenues from reserved refuge lands be distributed according to the
scheme of the 1964 Act, Congress is always free to revise the statute.
It would be far more appropriate, given the constitutional allocation of
lawmaking power to Congress and not to the courts, if this Court were
to respect the plain meaning of the statute, and leave it to Congress to
make any changes it thinks necessary. The Court's readiness to rewrite
legislation contributes, I am afraid, to undue congressional willingness to
leave it to the courts to do its redrafting. Indeed, the Senate Committee
on Environment and Public Works, when confronted with the dispute
involved in this case chose to "tak[e] no position as to whether dis-
position of mineral revenues should be made pursuant to the Mineral
Leasing Act or the Refuge Revenue Sharing Act.” 8. P,ep. No. 95-1174,
pp. 4, 3 (1978). See also ante, at 264-265, n. 3.
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be a strong one indeed, which would justify a court in de-
parting from the plain meaning of words ... in search of
an .intention which the words themselves did not suggest.”

United States v. Wiltberger, 5 Wheat. 76, 95-96.

I respectfully dissent

The n
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TELEPHONE NO:

subject: 1969 O pinions of the
Attorney General
No. 6

From time to time questions arise over whether
1969 Formal Opinion No. 6 was ever issued. This memorandum
is written to answer those questions. Opinion No. 6 was a
le tter dated September 5, 1969, from G. Kent Edwards, the
then Attorney General, to The Honorable Wayne N. Aspinall,
Chairman of the Committee on Interior and Insular A ffairs in
the United States House of Representatives. That opinion
was supplemented by a letter dated October 3, 1969, which is
styled 1969 Opinions of the Attorney General No. 6 Supple-

mental. Together those documents opine that if the Congress
enacted a settlement of the then pending Alaska Native land
claims, it would be unconstitutional for such a settlement

to require the State to pay a two per cent overriding royal-
ty from mineral production on certain State lands to Alaskan
N atives.

When the formal opinions for the period 1963
through 1969 were duplicated and bound sometime after

December 1970, John Havelock was the Attorney General. For-
mal Opinion No. 6 from 1969 was withdrawn from the collec-
tion of opinions that were bound. In place of Opinion No. 6

a sheet was inserted which states "Note Opinion Number 6 of
1969 Was Never Issued.”

I do not know precisely the date when this Opinion

was "withdrawn?". I only know that it was withdrawn sometime
after John Havelock became the Attorney General. As every-
one knows, the Alaska Native Claims Settlement Act which was
fin ally enacted in December of 1971, in fact, imposed a two
per cent overriding royalty on mineral production from State
selected lands. The constitutionality of that provision was
never challenged by the State of Alaska. Had the State of

Alaska continued to follow the legal position taken in so-
called 1969 Opinions of the Attorney General No. 6, it pre-
sumably would have challenged the constitutionality of the
Alaska Native Claims Settlement Act.

cc: Case Management

0?-001AP..v. 10/ 7<>
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1969 Opinions of the Attorney
General No. 6 Supplemental

October 3, 196y

The Honorable Wayne N. Aspinall, Chairman
Committee on Interior and Insular Affairs
House of Representatives

Washington, D. C. 20510

Dear Congressman Aspinall:

Certain assertions made by counsel for the
Alaska Federation of Natives in their memorandum of
September 10, 1969, regarding the legality of an over-
riding royalty for Alaska natives, appear to require
further comment by the State of Alaska in order to place
the 1issues in their proper perspective. In furtherance
of this end, 1 have appended hereto excerpts from the
State®s brief on Tfile in the case of State of Alaska v.
Stewart L. Udall, now pending in the United States Court
of Appeals for the 9th Circuit. These excerpts, com-
prising pages 15-21 and 54-58 of our brief, will shed
light on certain questions relevant to A_F_N."s contentions.

The controversy does not center upon whether
Alaskan natives may be compensated for taking of their
claimed ancestral lands, but whether the United States
may compensate them by taking a royalty out of lands
already granted in fee to the State of Alaska by enact-
ment of Section 6 of the Statehood Act and, as to federal
lands, by reducing the portion of royalty granted to the
State in such lands by the Statehood Act.

The A_.F.N. asserts that such royalty may be taken
from the State in order to compensate Alaskan natives.
The basis of this position is not clear, however. At
pages 16-17 of its memorandum A_F_N. appears to conclude
that the disclaimer provision of Section 4, Statehood Act,
prevents the State from selecting land claimed by natives
until Congress extinguishes aboriginal title. Of course,
this 1is plainly untenable. Committee hearings leading to
passage of the Statehood Act, as well as the interpreta-
tion of that Act by the U. S. Supreme Court in Organized
Village of Kake v. Egan, 369 U.S. 60 (1962), make it clear
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that lands claimed by natives were included in the grant
of lands to the State in the Act. This 1is discussed at
pages 15-21 of the attached brief.

Elsewhere, at pages 19 and 22 of its memorandum,
A_F_N. seeks to reach this same result by interpreting the
disclaimer as a retention by the United States of the
absolute power to take back from the State a royalty in
native-claimed lands granted to the State and selected
under the Act, or even to take back the whole fee title
in order to satisfy native claims. A_F_N. contends (at
page 39 of its memorandum) that this power exists as to
lands already patented to the State as well as to tenta-
tively approved or unapproved but selected lands. This
conclusion is fundamentally misconceived. It would virtu-
ally destroy the right of the State to select native-
claimed land (which includes nearly all the land in Alaska),
a result not intended by Congress as already noted.

The ambiguity of A_F.N."s position springs from
its misunderstanding of Section 4 of the Statehood Act
which 1is quoted in pertinent part at pages 15-16 of the
attached brief. Under that section the State and its
people "forever disclaim all right and title”™ to native-
claimed lands. This was very definitely not intended to
prevent the State from selecting land claimed oy natives,
nor was it intended to reach that result by vesting in
Congress the prerogative to act in total or partial deroga-
tion of its own grant of such lands to the State. Lands
cannot be granted to and selected by the State and at the
same time be totally and perpetually disclaimed by the

State. Disclaimer of native-claimed land operates only as
to such land if it is '"not granted or confirmed to the
State”™ by the Act. It logically follows, as Section 4

provides, that as to both federal Ilands and native-claimed
lands not granted to the State, the federal government re-
tains "absolute jurisdiction and control."™ This preserves
the power of Congress to dispose of the lands it has not
previously disposed of by grants to the State. It does
not empower the federal government to dispose of the same
land twice and in inconsistent ways. The power of Congress
to determine the manner and extent of compensation Tfor the
taking of native-claimed land is likewise preserved in the
first proviso of Section 4, that nothing in the Act should
affect such claims.

At what point did Congress make such a grant of
Alaskan lands that it cannot thereafter convey a royalty
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or other interest therein to natives? Such a grant was

made to Alaska by the Statehood Act as of its effective
date. The State of Alaska maintains that this grant also
effects an extinguishment of aboriginal title if such

title i1s found to exist in lands passed by the grant, and
that cases relied on by A.F.N. for a contrary conclusion
rest on Tactual elements distinguishable from the present
situation (see pages 55-58 of attached brief). There is
sound authority, however, Tfor the conclusion that aboriginal
title iIn Alaska was extinguished in 1867 by the treaty

which transferred Alaska from Russia to the United States.
Miller v. U. S._, 159 F.2d 997, 1001-1002 (9th Cir. 1947).
Native claims for taking of their lands, however, are
specifically left in exact status quo by Section 4 of the
Act. Organized Village of Kake v. Egan, supra, states

that while aboriginal lands may be subjected to the grant

of land to the State, the effect of the Act is to leave
unimpaired the natives 1 right to seek compensation there-
for if any were found to be due (see pages 19-20 of attached
brief).

But whether or not aboriginal title exists or

is extinguished by the grant, the plenary power of Congress
to determine the time, manner and terms of such extinguish-
ment does not encompass the power to act in derogation of
its own previous grant of the land. Beecher v. Wetherby,
95 U.S. (G Otto) 517, 24 L .Ed. 441 (1877), wherein Indian
title was not extinguished at the time of the grant, holds
this very clearly:

- - - [T]he lands which might be embraced
within those sections [granted by the
federal government to Wisconsin in its
statehood act] were appropriated to the
State. They were withdrawn Tfroic any

other disposition, and set apart from the
public domain, so that no subsequent law
authorizing a sale of lands iIn Wisconsin
could be construed to embrace them, al-
though they were not specially excepted.
All that afterwards remained for the United
States to do with respect to them, and all
that could be legally done under the com-
pact, was to identify the sections by
appropriate surveys; . . . With this
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identification of the section, the title

of the State, upon the authority cited,
became complete, unless there had been a
jale or other disposition of the property
by the United States previous to the com-
pact with the State. No subsequent sale or
other disposition, as already stated, could
defeat the appropriation.

The grant of lands to Alaska under the Statehood
Act, Section 6(b), operates 1iil praesenti. Use of the words
"is hereby granted”™ signifies a present grant of lands to
be thereafter identified by selection. By virtue of that
grant the State became at once vested with the right of
property in selected lands. It cannot be thereafter
divested of such right. The U. S. Supreme Court has so
held. (See page 25 of attached brief, and Noble v. Union
River Logging R. R., 147 U.S. 165, 176 [1892].) Thus,
it is immaterial whether the land has been tentatively
approved or patented. Selection identifies the land as
to which a binding grant was already made by enactment
of the Statehood Act.

Honor and fairness would impel Congress to
impart full effectiveness and validity to its own land
grants to the State even if the law did not require it.
Thus, Senate Committee hearings leading to passage of the
Statehood Act showed the concern of Congress that it
should be able to exercise its customary right to
extinguish aboriginal title in order

"to assure a clear title to the State on
all land grants . . . . Without some such
guaranty of a clear title, the committee
feels that this grants of land might be
of little value." S_.Rep. No. 1028, 83rd
Cong., 2d Sess . 4.

It is this same consideration which underlies
the question of reducing the State®s royalty on federal
lands iIn order to compensate Alaskan natives. And here,
also, the law likewise prevents such a solution. Section
8 of the Statehood Act, by its own terms, provides that
theAlaska Constitution is amended by the vote of the
people of the State, consenting to all provisions of the

Act
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"prescribing the terms or conditions of
the grants of lands or other property
therein made to the State of Alaska. . . ."

Those terms and conditions include the oil royalty granted
to Alaska in federal lands (Section 28). Such vote of
consent cannot be considered a "veto power™ by the State
over congressional action, as contended by A.F.N. (p. 37

of A.F_N. memorandum). The Act itself requires the State"s
consent to its terms in order to be effective. For Congress
to unilaterally rewrite those terms would be to dishonor
its grant of the royalty and to breach one of the condi-
tions on which Alaska consented to be bound by the State-
hood Act. This arrangement cannot be otherwise viewed

than as a solemn compact between Alaska and the United
States, which 1is entitled to the same constitutional pro-
tection afforded all such obligations.

As noted at the outset, the question herein con-
cerns not whether or to what extent Alaskan natives should
be compensated for lands taken, but whether such compensa-
tion may be taken out of land and property rights already
granted by Congress to the State. A solvi“on supported by
legal authority would be one which hono: m he substantial
and binding commitments already made by jress fn the
State of Alaska.

Sincerel™-r

Attorney General

GKE:jt
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1969 Opinions of the
Attorney General No. 6

September 5, 1969

The Honorable Wayne N. Aspinall, Chairman
Committee on Interior and Insular Affairs
House of Representatives

Washington, D. C. 20510

Dear Mr. Aspinall:

This opinion is in response to the request of
the Committee during the recent hearings on Alaska Native
Land claims for a legal memorandum of the Department of
Law of the State of Alaska on certain issues which were
raised by the Position Paper of the Alaska Federation of
Natives ("A.F_.N.").

The A.F_.N. proposed ™"an overriding gross royalty
of 2% of all proceeds from any state and federal lands. . .
See A_F_.N. Position Paper, p. 10.

Governor MiHer stated during his testimony that
"the 2 per cent proposal conflicts with the Statehood Act
and the prov®nce of the Alaska State Legislature. . .
The purpose of this memorandum is to explain the legal
basis of the statement of Governor Miller.

The questions to be answered in this memorandum
are several. First, does the 2% overriding gross royalty
provision conflict with the provisions of the Alaska State-
hood Act? Second, 1if there is such a conflict, would
incorporation of such a royalty provision into a settlement
enacted into law by Congress conflict with the United States
Constitution?

The overriding gross royalty of 2% will be looked
at ooth from the perspective of 2% of the current 12 1/2%
of oil royalty and as 2% on top of the current 12 1/2%.
The A_.F._N. has stated that the memorandum should be pre-
sented in that light.
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I. STATUTORY CITATIONS

The citations to pertinent provisions of tne Alaska
Statehood Act and other legislation are the following (the
statutes are quoted in Appendix A).

1. The grant to tne State of 9U% of all money
received by the United States pursuant to the mineral
leasing laws in Alaska. The Alaska Statehood Act, 72 Stat.
339, Sec. 28 (b) -

2. The TfTederal legislation which was confirmed
and amended by the Statehood Act, Sec. 28(b). It provides
that the State receives 90% of all money received by the
United States pursuant to the mineral Ileasing laws in Alaska,
37 1/2% thereof for the construction of puolic roads or
schools and 52 1/2% for tne disposition of the State
Legislature. 30 U.S.C. 191.

3. The federal legislation applicable to oil and
gas leases of the Unitea States provides for a minimum
12 1/2% royalty. 30 U.S.C. 226.

4. Tne state legislation applicable to oil and
gas leases of the State of Alaska provides for a basic
minimum 12 1/2% royalty, altnougn, in tne case of first
discovery, there 1is a royalty of 5%. AS 38.U5.180.

5. The disclaimer clause of the Alaska Statehood
Act. 72 Stat. 339, Sec. 4.

1. DEFINITIONS

The 1logical point to begin tiie discussion of the
question is with a definition of the term "overriding gross
royalty.” A leading text in the Ffield describes tne term
in tne following way.

"Perhaps tne only safe way to define the
term “overriding royalty* 1is to say tnat it
is a fractional interest in the gross produc-
tion of oil and gas, iIn aduition to the usual
royalties paid to tne lessor. The term my (sic)

be usea in referring to a nonparticipating
royalty interest in perpetuity or for a term
of years created by the lana or mineral owner
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prior to a lease for oil and gas. Grants by a

lessee of a share of per cent of tne production
from a lease are sometimes called overriding
royalties. A prospective lessee may agree to
pay an overriding royalty, a certain share of
the production, to another person as considera-
tion for his services 1in procuring a lease on
certain lands. Perhaps the most common use

of the term is to indicate a share of the oil
or gas produced reserved in an assignment,

part assignment or sublease of an oil and gas
lease, and payable to the assignor by the
assignee, over and above the royalty reserved
in the lease payable to the lessor." Summers
Oil and Gas, Vol. 3, Sec. 554, pp. 624-626.

It is also necessary to note the following distinction be-
tween a "royalty” and an "overriding royalty."

“"The question presented here 1is not who is
entitled to a "royalty®™ but who is entitled to
an “overriding royalty”~. There is a difference.
"Royalty®™ generally means that fractional
interest in the production of oil or gas which
was created by the owner of the land either
by reservation when the mineral lease was
entered into or by direct grant to a third
person. An "overriding royalty®™ 1is a given
percentage of the voss production payable
to some person other than the lessor or per-
sons claiming under him. Sucn interest
develops where an owner of the working in-
terest (as Texaco 1is here) contracts to
deliver a part of the gross production to
another, usually his assignor (the Trustee
here)." Texaco v. Pigott, 235 F_Supp-. 458,
464 (D.C. Miss. 1964).

1. STATE LEASES

The 2% overriding gross royalty cannot apply to
a State of Alaska oil and gas lease issued pursuant to AS
38.05.180. This is true whether or not the 2% is a diver-
sion of State revenues from the present 12 1/2% royalty or
if the 2% is added to the present 12 1/2% royalty to make
it a 14 1/2% royalty.
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The real conflict between the 2% overriding gross
royalty and the 12 1/2% royalty stated in nS 3b.u5.180 and
included as a provision of state oil and gas leases is
readily apparent. This 1is the case regardless of whether
the 2% overriding royalty 1is retrospective so as to affect
leases iIn existence at the time of the effective date of
the settlement legislation or if it is prospective so as
to affect only leases issued subsequent to the effective
date of the legislation.

It is clear that Congress has no authority under
the Uni ted States Constitution to amend State legislation
and State contracts on matters within the province of State
law. It is a fundamental principle of American jurispru-
dence that the supremacy clause of the United States
Constitution is applicable only if the particular act of
Congress is within the jurisdiction of Congress.

"In discussing these questions, the con-
flicting powers of the general and state
governments must be brought into view, and
the supremacy of their respective laws, wnen
they are in opposition, must be settled.

IT any one proposition could command the
universal assent of mankind, we might expect
it would be this--that the government of tne
Union, though Tlimited in its powers, is
supreme within its sphere of action. Tnis
would seem to result necessarily from its

nature. It is the government of all; its
powers are delegated by all; it represents
all, and acts for all. Tnough any one state

may be willing to control its operations, no
state is willing to allow others to control
them. The nation, on those subjects on which
it can act, must necessarily bind its com-
ponent parts, But this question is not left
to mere reason; the people have, 1In express
terms, decided it by saying, “this constitution,
and the laws of the United States, wnich shall
be mads 1in pursuance thereof,” “snail be the
supreme law of the land,®* and by requiring
that the members of tne state legislatures,
and the officers of the executive and judicial
departments of the states snail take the oath

of fidelity to it.



The government of the United States, then,
though limited in its powers, 1Is supreme; and
its laws, when made in pursuance of the con-
stitution, ¥form the supreme law of the Iland,
"anything in the constitution or laws of any
state to the contrary notwithstanding."
McCulloch v. The State of Maryland, 4 Wheat.
316, 405-406 (1819). (Emphasis added.)

Conversely, it is equally clear that a State has the autho-
rity under the Tenth Amendment to the United States Con-
stitution to regulate those o.ctivities which occur within
the State if Congress has not been granted such authority
by the Constitution.

"We choose rather to plant ourselves
on what we consider impregnable positions.
They are these; that a State has the same
undeniable and unlimited jurisdiction over
all persons and things within i1ts territorial
limi ts, as any foreign nation, where that
jurisdiction is not surrendered or restrained
by the Constitution of the United States.
That, by virtue of that, it is not only the
right, but the bounden and solemn duty of a
State, to advance the safety, happiness and
prosperity of its people, and to provide for
its general welfare, by any and every act of
legislation which it may deem to be conducive
to these ends; where the power over the
particular subject, or the manner of its
exercise is not surrendered or restrained, in
the manner jJust stated. That all those powers
which relate to merely municipal legislation,
or what may, perhaps, more properly be called
internal police, are not thus surrendered or
restrained; and that consequently, 1iIn relation
to these, the authority of a State is complete,
unqualified and exclusive.

We are aware that it is at all times diffi-
cult to define any subject with proper precision
and accuracy; 1i1f this be so in general, it is
emphatically so in relation to a subject so
diversified and multifarious as the one
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which we are now considering.” New York wv.
Miln, 11 Pet. 102, 138 (1037). (Lmpnasis
added.)

The State of Alaska is entitled to the same rights as

other states under the Uniteu States Constitution oy virtue
of the Statehood Act, Section 1, whicii provides that the
State is on an "equal footing with the other states 1in

all respects whatever. . .

The Alaska State Legislature has properly deter-
mined what oil royalty rate snould be charged lessees of
State lands. The rates specified by tne Legislature ave
been embodied in the respective leases entered into
the State and are a necessary condition of the State s

contractual commitment. Neither Congress nor the Alaska
State Legislature has the power to interfere with or 1ignhore
that commitment. Naturally, the Alaska Legislature can

increase the royalty rates to be charged in future oil and
gas leases, but it does not follow that Congress may do
likewise. Congress may only supercede State legislation
if it does not violate the Tenth Amendment to the United
States Constitution.

There 1is no question tnat royalty legislation
on State oil and gas leases 1is a matter within the para-
mount jJurisdiction of the State. The conservation of oil
and gas is a matter within the authority of tne States.

“"The paramount public interest of the
state in the conservation of these natural
resources, the right of the Legislature to
enact reasonable laws having reasonable
relation to that end, and of the Commission
under the authority of those laws to make
regulations to carry them into effect, have
been uniformly recognized ana sustained 1in
the numerous litigations that have arisen
in state and federal courts, 1in connection
with state enforcement.” Griswold v. The
President of the United Staces, 82 P.2d
922, 925 (C.A. 5, 1936).

The royalty provisions of a mineral leasing act
are related to conservation of natural resources.
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“"The purpose of -he Mineral Leasing Act
was not to obtain sales for the gas from
these reser\ s on Government land at any
price. The . ;t was intended to promote wise
development of these natural resources and
to obtain Ffor the public a reasonable finan-
cial return on assets that "belong”™ to the

public. The Secretary of the Interior Iis
the statutory guardian of this public in-
terest. He has a responsibility to insure

that these resources are not physically wasted
and that their extraction accords with pru-
dent principles of conservation. To protect
the public®s royalty interest he may deter-
mine that minerals are being sold at less

than reasonable value. Under existing
regulations he can restrict a lessee®"s pro-
duction to an amount commensurate with market
demand, and thus protect the public®s royalty
interest by preventing depression of the

market. He may also establish ™"reasonable
values"™ for royalty purposes. Of course
his duties havj another aspect. The public

does not benefit from resources that remain
undeveloped, and the Secretary must ad-
minister the Act so as to provide some in-

centive fTor development. He has statutory
power to prescribe regulations to effectuate
the purposes of the Act." California Company

v. Udall, 296 F.2d 384, 38B (C.A.D.C., 1961).
(Emphasis added.;

The conservation rationale behind royalty provisions has
also been recognized by the State courts.

“"That the operation may be conducted by
a lessee required to pay royalties to the
State does not destroy its public use
character or render it a private enterprise.
The end to be served 1is the conversion of
public resources and the avoidance of waste
thereof and the leasehold method must be
viewed as no more than a means to that end.”
Opinion of the Justices, 216 A.2d 656, 66U
(Me. 1966).



Furthermore, assuming for the purpose of argument
that the royalty- provision is a tax measure and not a con-
servation measure, the same principle of state sovereignity
is applicable. “"The States nave a very wide discretion 1in
the laying of their taxes. Wnen dealing witn tneir proper
domestic concerns, and not trenching upon the prerogatives
of the National Government or violating tne guarantees of
the Federal Constitution, the States have tne attrioute of
sovereign powers in devising their fiscal systems to insure
revenue and Tfoster their local interests.” allied Stores
of Ohio v. Bowers , 358 U.S. 522, 526 (1959).

A diversion of revenues which may be due to the
State oy virtue of State law and State leases is a flagrant
violation of the United States Constitution. It not only
goes beyond the scope of the supremacy clause of the
Constitution, but it also takes tne property of the people
of the State of Alaska in violation of tne due process
clause of the Fifth Amendment to the Constitution. A
provision of that nature constitutes a serious threat to
any state government because it apparently recognizes a
right of the federal government to control the Tfinances
and treasury of state government.

In accordance with the principle tnat tne para-
mount 1iInterest iIn conservation or local taxation is Vith
the states, the United States, under the Tenth Amendment
to tne Constitution of the United States, has no autnority
to legislate on state royalty provisions and state oil and

gas leases.

1v. FLDITKAL UEASLS

The 2% overriding gross royalty cannot apply
to a federal lease on puolic lands witnin tne State of
Alaska. This 1is true whether or not tne royalty 1is retro-
spective or prosepective from the effective date of the

legislation.

The first case to examine 1is tnat of a 2% over-
riding gross royalty wnich would be supplementary to tne
current 12 1/2% federal royalty. This would result in a
14 1/2% royalty on federal oil and gas leases 1in Alaska,
although 30 U.S.C. 226 provides for a minimum 12 1/2%
royalty througnout the United States. It is apparent tnat
sucn legislation would violate not only tne “equal footing"
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doctrine, but that it would also violate tne equal protec-
tion and due process clauses of the U. S. Con: titution to
the extent that a lessee would not be ac®.oraed uniform
treatment under Tfederal legislation. Ic is true that
federal legislation need not oe uniform in its application
throughout the United States, but it is equally true that
the principle embodied within the legislation snould be

uniform.

"So far as uniformity is concerned, there
is no question that the act uniformly applies
to the conditions which call its provisions
into play,--that its provisions apply to all
the states,--so that the question really 1is
a complaint as to the want of uniform exist-
ence of things to which the act applies, and
not to an absence of uniformity in the act
itself. But, aside from tnis, it is obvious
that the argument seeks to engraft upon the
Constitution a restriction not found in 1It;
that 1is, that the power to regulate con-
ferred upon Congress obtains subject to the
requirement that regulations enacted shall
be uniform throughout tne United States.”
James Clark Distilling Co. v. Vestern
Maryland R. Co. , 242 U.S. 311, 327, 37 S.Ct.
180, 185, 61 L.Ed. 326 (1817).

Also see st. Mary®"s Sewer P. Co. v. Director cf U. s.
Bureau of Mines (C.A.3, 1959), 262 F.2u 378. IT there were
no requisite that federal legislation be uniform tnrougnout
the United States, the result would be a gerrymandering

of special legislation on not only minerals but also laoor,
banking, civil rights, and so forth.

The second case to examine 1is tnat of a 2* gross
overriding royalty which would constitute a diversion of
the current 12 1/2% federal royalty. Pursuant to the
Alaska Statehood Act, Sec. 28(b), and 30 U.S.C. 191, tne
State of Alaska receives 37 1/2% and 52 1/2%, or a total

of 90%, of "All money received from . . . royalties . . .
of public Ulands under the provisions of sections . . . 220
of this title . . . " IT there were a diversion of

2% of the 12 1/2% royalty before the apportionment of tne
snare of the State, tne State would in affecc be deprived
of i1ts 90% share of tne 2% which nab been diverted to the
Alaska Natives. Tnis 1is in conflict with the Alaska State-
hood Act, and 1is discussed in the nex ; section of this

opinion.



Opinion Wo. b

The Honorable Wayne N . nspinall September 5, i"JU"J
Washington, u. C. - 10 -

V. THE ALASKA STATMiOOD ACT

The question which 1is raised by the conflict of
the 2% royalty with the Alaska Statehood Act is the
foilowing. May the United states unilaterally enact
legislation in direct conflict with the Statehood Act?

The answer to this is that the United States may
not constitutionally enact effective legislation in direct
conflict with compact provisions of the Statehood Act unless
there is an amendment to t° e Constitution of the State of
Alaska because a Statehood Act constitutes a compact in the
nature of a contract between two sovereign governments.

First, the federal government may not unilaterally
amend the Statehood Act. Beecner v. Wetnerby (1877), 95 U.S.
440, held that the State of Wisconsin acquired title to
lands formerly occupied by Indians by virtue of the grant
of these lands to the State iIn the Statenood Act and tnat
this title could not subsequently be divested by the federal
government on the basis of other legislation. The court,
at 441, with reference to the provision of the Statehood
Act which granted the land to the State, said; "1t was,
therefore, an unalterable condition of the admission,
obligatory upon the United States. . . Me tlakatla
Indian Com., Annette Islana Res. v. Egan (Alaska 1lybl),
362 P.2d 901, reversed by 3b9 U.S. 45 on otner grounds,
neld the Omnibus Act invalid to tne extent it amended

the Statehood Act. The court, at 911, stated: “"Appel -
lants argue that tne amendment 1is part of the compact

and merely clarified the original intent of Congress. We
cannot accept this reasoning. It is our view that the

amendment forms no part of the compact between Alaska
and the United States.™

Second, the state government may not unilater-
ally amend the Statehood Act. State v. Commissioners of
the Land Office, (Okl. 1956), 301 P.2d 655, held that
Oklahoma could not change by an amendment to its constitution
and by statute a provision of the Statehood Act which pro-
vided for a trust fund of the proceeds of the sale of

lands granted to the State Tfor school purposes. The court,
at 659, stated: "We hold the regulations in the Oklahoma
Enabling Act . . . may not be modified, restricted or

changed by an Act of the Oklahoma legislature or the people
of Oklahoma in amendment of the Oklahoma Constitution.™
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Merrill v. Bishop (Wyoming 1955), 287 P.2d 620, held that
the Wyoming Statehood Act legally abridged Indian water
rights, and, at 625, said: " . .. the compact between the
United States and Wyoming is unalterable and oDligatory."
Also see Boeing Aircraft Co. v. Reconstruction Finance

Corp. (Wash. 1946) 181 P.2d 838, 842 (. . . each govern-
ment was bound by the provisions of the Enabling Act."),
State v. Reynolds, (N.M. 1963)378 P.2d 622, 627. ("Section

10 of the Statehood Act became a part of our fundamental law
to the same extent as if it had been directly incorporated
into the Constitution when thus expressly consented to by
the State and 1its people in Article XXI, Section: 9 of the
Constitution.") Opinion of the Judges (S.D. 1966) 140
N.W.2d 34, 36 (It cannot be revoked without the consent
of the United States.") United States v. 111.2 Acres of
Land in Ferry County, Wash., 253 t.Supp. 1042 (1968).

("The consent of the United States has not been manifested
by amendment of the Enabling Act or by legislation incon-
sistent with Section 11 of that Act.")

Third, the only constitutional method by which there
can be enacted legislation which 1is in direct conflict with
the Statehood Act 1is the approval by the people of the
State of Alaska of such federal legislation. The Alaska
Statehood Act, Sec. 8(b) provided that the people of the
State approve the Statehood Act at an election, and stated
that an affirmative vote on the question would constitute
an amendment to the State Constitution:

"lIn the event each of the foregoing
propositions is adopted at said election
by a majority of the legal votes cast on
said submission, the proposed Constitution
of the proposed State of Alaska, ratified
by the people at the election held on
April 24, 1956, shall be deemed amended
accordingly.”

The Constitution of the State of Alaska, Art. XIIl, pro-
vides that amendments to the Constitution must be ratified
by the people. State v. Paul,337 P.2d 33 (Wash. 1959) ,
whichheld that the Washington Enabling Act could beamended
by the State Legislature is distinguishaole because the
court explicitly noted that the Constitution of the State
of Washington at the time of the Enabling Act provided for
no initiative or referendum.
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Fourth , tne argument that Congress has the autho-
rity to enact Indian legislation in Alaska which will override
the Statehood Act because of tne “supremacy clause™ principle

is without merit. An inrerenca of tnis argument 1is tnat
the United States may oe aoouc to enter into a treaty with
the Alaska Natives. The 1inference 1is unwarranted. "The

use of the treaty lawmaking power to deal with Indians as
dependent alien nationaiities, and to adjust their problems,
as proper matters of international concern, was halted by
Congress in 1371." Federal Indian Law, U. S. Department of
the Interior, 1950, p. 25. Anotner inference may be tnat the
“"plenary”™ federal power over Indian affairs places federal
Indian law apart from the Uniteu States Constitution. Again,
the inference 1is unwarranted.

“"Thus in Uni ted States v . K"-"gama the Supreme
Court found mat tne protection of tne Indian
constituted a national problem ana referred
to the practical necessity of protecting tne
Indians ana tne witn-.iidmg of sucn a power
from the States. This 1is the basis for the
so-called "plenary™ power of Congress over
the Indians, or. more quaiifiedly, over
“Indian trines™ or "trijal Indians,™ so
frequently usea 1in recent cases. It may seem
captious to point out that there 1is autho-
rity for tne view tea"; Congress nas no con-
stitutional power over Indians except what is
specifically conferred ay the commerce clause
and implied in other clauses of tne
Constitution. The most fTamous defender of
Federal power over |Indians, Chief Justice
Marshall, declared:

. . .That instrument tthe Constilutiond
confers on congress che powers or war

and peace; of making tr.acies, and of
regulating com co % .cr « jg=gn nqcxons T
and among tne several states, and with

the Indian tribes. These powers compre-
hend all that 1is required for the regula-
tion of our intercourse with the Indians.
They are not limited by any restrictions
on their free actions; the snackies iImposed
on this power, ir. tne ccnfeueration, are
discarded (p- 559).
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Whatever view be taken of the possibility
or danger cf federal power arising from
"necessity,1 ic is clear that the powers
mentioned by -icier Justice Marsnall proved
to be so extensive that ir. fact the Federal
powers exercised ever Indian affairs are as
wide as State powers ever non-Indians, and
therefore one is justified in characterizing
such Federal power cc plenary.” This does
not mean, a”wever, ther congressional power
over Indi ins -a not surject to express
cons ti tutier,ai 1imi cations , sucn as the
Sill of Rights. " reaerai Indian Law, infra,
p. 24. (Emphasis added.)

The "plenary"™ power .cctrn\e simply r-mns that the United
States has extensive power over American Indians 1iIn cer-
tain circumstances, and 1itdoes not mean that the United
States has an authority inl_dian affairs that 1is so
absolute that it may disregard tne United States Constitu-
tion. The Congress, pursuant :0 the United States
Constitution, Article TV, Sac. 3, enacted the Alaska State-
hood Act, and the State ofAlaska is now on an ™"equal
footing™ with the other states. The "plenary™ Indian
power of the United States does not recognize 1in Congress
the authority to abrogate the Statehood Act.

Fifth, the disclaimer clause of the Alaska State-
hood Act, Section 4, does not constitute authority in Congress
to legislate in derogation o0of tha Statehood Act. That
clause simply provides that che State disclaims all right
and title to any lands or other property which "may™ be
held by Alaska Natives. Tne 1ieqai question which arises
from that involves the selection by the State of lands
claimed by Alaska Natives, and not the question of revenue
sharing proposals which properly relate tc monetary com-
pensation alone. The legal question of the selection
rights of the State of land claimed by Alaska Natives 1is
discussed in Kake Village v. Egan, 369 U.S. 60, at 65-66
(1962).

"Section 4 must, be construed in light of
the circumstances of its formulation and enact-

ment. See Alaska Pacific Fisheries v. United
States, 243 U.S. 73, 37. Congress was aware
that few such rights existed in Alaska. Its

concern was to preserve che status quo with
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respect to aboriginal and possessory Indian
claims, so that statehood would neither
extinguish them nor recognize tnem as com-
pensable. See, e.g., House Hearings, supra,
130, 384 (1955) (Delegate Bartlett); Hearings
Before Senate Committee on Interior and
Insular Affairs on S. 5u, 83rd Cong., 2d Sess.
227 (Senator Jackson), 260-261 (19b4). 1/

Discussion during hearings on the 1955
House bill affords further evidence that claims
not cased on federal law are 1included. Section
205 of that bill (like sec. 6 of the bill as
enacted) authorized Alaska to select large
tracts of United States land for transfer to
state ownersnip. It was unaerstooa tnat tne
disclaimer provision left the State free to
choose Indian "propertyl if it uesired, but
that sueh a taking would leave anirgpai_red the
Indians 1 right to sue tue bni ted__states fof
any compensation that mignt later be established
to be due. See House Hearings, supra, 135
(1955) (Delegate Bartlett). Feeling tnat
experience had shown tnis procedure too slow
to give prompt relief to tne Indians, Oklahoma’s
Representative Edrnoncison proposed to exempt
Indian property from the State®s selection.
Id. at 381. This was rejec-.eu as virtually
destroying Alaska"s right to seiei lands.
For, although Representative Edmondson pointed

1/ In 1948 a statehood bill requiring disclaimer of "all
lands . . . owned or held by any . . . natives, the right
or title to which shall have oeen acquired through or from
the United States or any prior sovereignty,”™ was Tfavorably
reported with this explanation: "As proposed to be amended
this paragraph would preserve all existing valia native
property rights in Alaska, including those derived from use

or occupancy, together with all existing authority_ of the
Congress to provide for the determination, perfection or

relinquishment of native property rights in nlaska. It
would neither add to nor suotract from such rignts and
such authority, but would simply maintain the status quo.”
H.R. Rep. No. 1731, 80th Cong., 2d Sess. 15 (1948).

To the same effect, see H.R. Rep. No. 255, 8Ist Cong.,
1st Sess. 13 (1949).



H

Opinion Wo. b

The Honorable Wayne N. Aspinall September b, 1969
Washington, D. C. - 15 -

out that the disclaimer extended only to
property owned by Indians or held in trust

for them, four representatives clearly staled
their belief that the disclaimer included not
just the few Alaska reservations, but also

the aboriginal or other unproved claims in
dispute, which covered most if not all of
Alaska. Id., at 383 (Representative Engle
Dawson, Metcalf, Westland). (Empnasis added.)

There 1is, therefore, rio merit to the argument
that Congress may re-write the Statenood Act because of
the Section 4 disclaimer clause. The 1inclusion of that
clause in the Statehood Act did not make that Act an open-
ended document which may be unilaterally amended by
Congress. A contrary assertion 1ignores the basic signifi-
cance of a statehood act. The precise question of the
effect of the disclaimer clause has oeen considered by the
U. S. Supreme Court, and that Court has said that the
Congress only intended the disclaimer clai se to leave
unimpaired possible future rights of the Alaskan Natives
to compensation from the United States. The method of
the compensation, of course, must be within the principles
of the United States Constitution.

VI. CONCLUSION.

The State of Alaska, pursuant to the Alaska
Statehood Act, does have rights under the United States
Constitution. The argument tnat the supremacy clause of
the United States Constitution places rights in Congress
over Indians of such an extent that Congress may enact
legislation which abrogates tne constitutional rights of
a State or of any person is clearly erroneous. The
ultimate criterion of legitimacy in tne American systenm
is not the supremacy clause in itself, but the supremacy
clause in the context of the United States Constitution.
The clearest and most forceful statement of the appli-
cability of the supremacy clause in the present case Iis
not that Congress may violace che Constitutional rignts
of a State, but that it might extinguish Indian title
without compensation.

"lIn 1941 a unanimous Court wrote,
concerning Indian tide, the following:



1Extinguisnment of Inaian title based
on aboriginal possession is of course a
different matter. The power of Congress
in that regard is supreme. The manner,
method and time of such extinguisnment
raise political, not justiciable, 1issues.”
United States v. Santa Fe Pacific R. Co.,
314 U.S. 339, 347, Sb L.ed. 2bu, 270,
62 S.Ct. 243.

No case 1in this Court has ever held
that taking of Indian title or use by
Congress required compensation. The
American people have compassion Tfor tne
descendants of those Indians who were
deprived of their homes and hunting
grounds by the drive of civilization.
They seek to have the Indians share tne
benefits of our society as citizens of
this Nation. Generous provision nas
been willingly made to allow trines to
recover for wrongs, as a matter of grace,
not because of legal liability. o]0)
Stat. 1U50." Tee-Hit-Ton Indians V.
United States, 348 U.S. 272, 281 (1955).
(Emphasis added.)

Tne real effect of the Section 4 disclaimer clause was
to insure that Congress in no way affected wnhatever
claims Alaska Natives might have against tne United
States for monetary compensation.

The State of Alaska supports tne principle of
compensation to Alaskan Natives, but only to tne extent
that there is no interference with the rights of tne
State under the Statehood Act. The 2-1 overriding gross
royalty 1is in conflict with the Statehood Act and prin-
ciples of constitutional law, and Congress has no
authority under the United States Constitution to enact
such legislation.

G. Kent Edwards
Attorney General

GKE:jt



APPENDIX A

1. The grant to the State of 9U% of all money
received by the United States pursuant to the mineral
leasing laws in Alaska. The Alaska Statehood Act. 72
Stat. 339, Sec. 28 (b) .

"(b) Section 35 of the Act entitled
*An Act to promote the mining of coal,
phosphate, oil, oil shale, gas, and
sodium on the public domain®, approved
February 25, 1920, as amended (41 Stat.
450), 1is hereoy amended by 1inserting
immediately before the colon preceding
the first proviso thereof the following:
', and of those from Alaska 52 1/2 per
centum thereof shall be paid to the State
of Alaska for disposition by the legisla-

ture thereof". 72 Stat. 339, Sec. 28(b).
2. The federal legislation which was confirmed
and amended by the Statehood Act, Sec. 28(b). It provides

that the State receives 90% of all money received by the
United States pursuant to the mineral Ileasing laws in
Alaska, 37 1/2% thereof for the construction of public
roads or schools and 52 1/2% for the disposition of the
State Legislature. 30 U.S.C. 191.

“"All money received from sales, bonuses,
royalties, and rentals of public lands
under the provisions of sections 181-184,
185-18.>, 189-192, 193, 194, 201, 202-209,
211-214, 223, 224-226, 226-2, 227-229a,
241, 251, and 261-263 of this title shall be
paid into the Treasury of the United States;
37 1/2 per centum thereof shall be paid by
the Secretary of the Treasury as soon as
practicable after December 31 and June 30
of each year to the State or the Territory
of Alaska within the boundaries of which the
leased lands or deposits are or were located;
said moneys to be used by such State, Territory,
or subdivision thereof for the construction
and maintenance of public roads or for the
support of public schools or other public
educational 1institutions, as the legislature
of the State or Territory may direct; and,
excepting those from Alaska, 52 1/2 per
centum thereof snail be paid into, reserved
and appropriated, as a part of the reclama-
tion fund created by section:. 372, 373, 381,
383, 391, 392, 411, 416, 419, 421, 431, 432,
434, 439, 461, 491, and 498 of Title 43, and
of those from Alaska 52 1/2 per centum thereof

X,



shall be paid to the State of Alas ka for
disposition by the legislature tnereof:
Provided, That all moneys wnich may accrue

to the United States under the provisions of
sections 181-184. 185-188, 189-192, 193, 194,
201, 202-209, 211-211, 223, 224-220, 226-2,
227-229a, 241, 251, and 261-263 of this title
not otherwise disposed of by tnis section
shall be credited to miscellaneous receipts.
As amended May 27, 1947, c. 83, 61 Stat. 119;
Aug. 3, 1950, c. 527, 64 Stat. 4u2; July 10,
1957, Pub.L. 85-508, Secs. 6(k),

28(b), 72 Stat. 343, 351." 30 U.S.C. 191.
(Emphasis added.)

3. The federal legislation applicable to oil and
gas leases of the United States provides for a minimum
12 1/2% royalty. 30 U.S.C. 226.

"(a) All lands subject to disposition under
sections 181-184, 185-188, 189-192, 193, 194,
201, 202-209, 211-214, 223, 224-226, 22b-2,
227-229%a, 241, 251, 261-263 of this title which
are known or believed to contain oil or gas
deposits may be leased by tne Secretary.

Lands within known geologic structure
of a producing oil or gas field; com-
petitive bidding

) IT the lands to be leased are within
any known geological structure of a producing
oil or gas field, they shall be leased to
the highest responsible qualified bidder by
competitive bidding under general regulations
in units of not more than six hundred and
forty acres, which shall be as nearly compact
in form as possible, upon the payment by the
lessee of such bonus as may be accepted by
the Secretary and of such royalty as may be
fixed in the lease, which shall net be less
than 12 1/2 per centum in amount or value of
the production removed or sold from the
lease.

Lands not within geologic structure
of a producing oil or gas field;
first qualified applicant

© IT the lands to be leased are not
within any known geological structure of a



producing oil or gas field, the person fTirst
making application for the lease who is
qualified to hold a lease under sections
181-184, 185-183, 189-192, 193, 194, 201,
202-209, 211-214, 223, 22n-226, 226-2,
227-229a, 241, 251, 261-263 of this title
shall be entitled to a lease of such lands
without competitive bidding. Such leases
shall be conditioned upon the payment by the
lessee of a royalty of 12 1/2 per centum in
amount or value of the production removed or
sold from the lease." 30 U.S.C . 226.
(Emphasis added.)

4. The state legislation applicable to oil and
gas leases of the State of Alaska provides for a basic
minimum 12 1/2% royalty, although, 1in the case of first
discovery, there 1is a royalty of 5%. AS 38.05.180.

"AS 38.05.180. OIL AND GAS. (@ All tide
and submerged lands, mental health lands,
school lands, and university lands shall be
leased by competitive bidding, and whenever
oil or gas 1is discovered in commercial
quantities, the commissioner shall determine
the extent of the area of lands in addition
to tide, submerged, mental health lands,
school, or university lands in the same
general area of the discovery well which, by
reason of the discovery, the commissioner
reasonably believes to be capable of produc-
ing oil or gas and the additional Ilands shall
be leased to the highest responsible quali-
fied bidder by competitive bidding under
general regulations 1iIn units of not exceeding
2,560 acres (except that tide and suDmerged
lands shall be leased in units of not exceed-
ing 5,760 acres), which shall be as nearly
compact in form as possible, upon the payment
by the lessee of such bonus as may be accepted
by the commissioner and of such royalty as
may be fixed in the lease which shall not be
less than 12 1/2 per cent in amount or value
of the production removed or sold from the
lease. However, the holder of a lease who
drills and makes the Tfirst discovery of oil
or gas 1in commercial, quantities iIn a geologic
structure shall pay a ro/alty on all produc-
tion under the lease of five per cent for
10 years following the date of discovery and
thereafter the royalty rate shall be not less



than 12 1/2 per cent unless the commissioner
specifically provides that such royalty shall
be less at the time such lands are offereu

for lease and in no event shall such royalty

be less than five per cent. All lands other
than those above provided to be leased by
competitive bidding may be leased competitively
or noncompetitively as determined by the
commissioner to be in the best interests of

the state. Noncompetitive leases shall be
issued in units of not exceeding 2,560 acres
in any one lease. Noncompetitive leases shall

be conditioned upon the payment by the lessee
of a royalty of 12 1/2 per cent in amount or
value of the production removed or sold from
the lease. However, the holder of a lease

who drills and makes the firstdiscovery of
oil or gas in commercial quantities ina
geologic structure shall pay aroyalty on

all production under the Ileaseof five per cent
for 10 years Tfollowing the date of d covery
and thereafter the royalty rate is L x/2

per cent. Competitive leases issued nder
this subsection shall be for a prima.y term of
five years and shall continue so long there-
after as oil or gas 1is produced in paying
quantities. IT drilling has commenced on the
expiration date of the primary term of the
lease and 1is continued with reasonable dili-
gence, such operations to include redrilling,
sidetracking or other means necessary to reach
the originally proposed bottom hole location,
the lease shall continue in effect until 90
days after drilling has ceased and for so long
thereafter as oil or gas is produced in pay-
ing quantities. IT all or part of the lands
covered by the lease are lands that have been
selected by the state under laws of the

United States granting lands to the state and
a conditional Ilease was 1issued thereon, the
term of the lease shall be extended for a
period equal to the period during which the
lease was conditional.”

5. The disclaimer clause of the Alaska Statehood
Act , 72 Stat. 339, Sec. 4.

""'Sec. 4. As a compact with the United
States said State and its people do agree
and declare that they forever disclaim all
right and title to any lands or other prop-
erty not granted or confirmed to the State



or its political subdivisions by or under the
authority of this Act, the right or title

to which 1is held by the United States or is
subject to disposition by tne United States,
and to any lands or other property (including
fishing rights), the right or title to which
may be held by eny Indians, Eskimos, or
Aleuts (hereinafter called natives) or Iis
held by the United States in trust for said
natives; that all such lands or other jroperty
belonging to the United States or which may
belong to said natives, shall be and remain
under the absolute jurisdiction and control
of the United States until disposed of under
its authority, except to sucn extent as the
Congress has prescribed or may hereafter
prescribe, and except wnen held by individual
natives in fee without restrictions on
alienation: Provided, That nothing contained
in this Act shall recognize, deny, enlarge,
impair, or otherwise affect any claim against
the United States, and any sucn claim snail
be governed by the laws of tne United States
applicable thereto; and notning in tnis Act
is intended or shall be construed as a finding,
interpretation, or construction by the Congress
that any law, applicable thereto authorizes,
establishes, recognizes, or confirms the
validity or invalidity of any such claim, and
the determination of the applicability or
effect of any law to any such claim snail

be unaffected by anything in this Act: And
provided further, That no taxes snail be
imposed by said State upon any lands or other
property now owned or hereafter acquireu by
the United States or which, as hereinabove
set forth, may belong to saia natives,

except to such extent as the Congress has
prescribed or may hereafter prescribe, and
except when held by individual natives in fee
without restrictions on alienation.”™ Alaska
Statehood Act, 72 Stat. 339, Sec. 4.
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As part of an overall analysis of potential oil and gas
leasing 1In the Arctic National Wildlife Refuge ('ANWR'™), you
asked this department to prepare a preliminary analysis of two
specific 1ssues: (D) the effect of a possible land trade on the
state"s 90 percent royalty share of oil and gas production from
federal lands iIn wildlife refuges; and (2) legal arguments which
might be raised with respect to possible congressional consider-
ation of a reduction In the state®s current 90 percent royalty
share.

In brief, we believe (1) a land trade would eliminate
the state"s 90 percent royalty share of production from the lands
traded by the United States to third parties and probably would
result In the state receiving no royalty from oil and gas pro-
duced on the exchange lands received by the federal government,
and (2) there are both legal and policy arguments the state can
make against a congressional reduction of the state®"s royalty
share, but we cannot be certain that they would prevail.

I. Background

When the United States 1issues oil and gas leases for
lands within wildlife refuges, distribution of the revenues re-
ceived by the United States from that leasing depends on whether
the refuge lands from which the revenues are derived are acquired
lands or reserved public domain lands. "[A]cquired lands are
those granted or sold to the United States by a State or citizen
and public domain lands were usually never 1In state or private
ownership.”™ Wallis v. Pan American Petroleum Corp., 384 U.S. 63,
65 n.2 (1966) .

** 0il and gas leasing on acquired lands is governed by
the Mineral Leasing Act for Acquired Lands, 30 U.S.C. 8§ 351 et
seq. Under that Act, revenues from oil and gas leases on ac-
quired lands are to be "distributed iIn the same manner as pre-
scribed for other receipts from the lands affected by the lease.'
30 U.S.C. 8 355. As applied to wildlife refuges created from
acquired lands, this provision requires that oil and gas revenues
be distributed according to the formula contained in the Wildlife
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Refuge Revenue Sharing Act, 16 U.S.C. 8 715s, which provides that
75 percent of the revenues go to the federal government and
25 percent of the revenues go to the county in which the wildlife
refuge i1s located.

O1l and gas leasing on public domain lands reserved for
wildlife refuge purposes, on the other hand, is governed by the
Mineral Leasing Act of 1920, 30 U.S.C. 88 191 et seq.- Under that
Act, the state 1iIs entitled to 9 percent of the revenues from
such lands iIn refuges in Alaska and 10 percent 1is paid iInto the
United States Treasury. */ See generally Matt v. Alaska, 451
U.S. 259 (1981).

Congress extended the Mineral Leasing Act distribution
formula for revenues from public domain lands, including reserved
public domain lands in wildlife refuges, to Alaska 1iIn sec-
tion 28(b) of the Alaska Statehood Act. Congress considered this
one of the "major provisions” of the Act. H.R. Rep. Mo. 624,
85th Cong., 1st Sess. 3 (June 25, 1957) ('House Report'™). Con-
gress did so, iIn large part, because so much of Alaska was '"'tied
up In the status of Federal reservations and withdrawals for var-
I0US purposes,’ stating that this 'practice has been carried to
extreme lengths in Alaska.” House Report at 7. One result o™
that "unhealthy situation,”™ i1d. at 8, is that substantial mineral
leasing revenues 1In Alaska are derived from public lands 1In
federal withdrawals and reservations, including wildlife refuges,
a situation unique to Alaska. See Watt, 451 U.S. at 261, n.l.

The Mineral Leasing Act, and its reve ™| distribution
formula under which 90 percent of the revenues are dedicated to
the state, represented a historic tradeoff iIn the history of pub-
lic land law. In enacting i1t, Congress terminated iIts historic
policy of disposing of the public lands. Instead, 11t determined

*/ States other than Alaska receive only 50 percent of public
cloinain land mineral revenues. However, an additional 40 percent
of those revenues are paid into the Reclamation Fund established
under the Reclamation Act of 1902. Those funds, iIn turn, are
used ter,fund reclamation projects in those states. Alaska is not
covered by the Reclamation Act and receives no benefits under it.
Congress considered it only fair that the additional 40 percent
share of public domain land revenues be paid to Alaska "iIn return
for Alaska not being covered by the Reclamation Act of 1902."
Sea H.R. Rep. No. 624 (to accompany H.R. 7999), 85th Cong., 1st
Sess. 23 (June 25, 1957).
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that the federal government should retain those public lands re-
maining In the states, but should use. most of the mineral reve-
nues from those lands for the states™ benefit. The 90-10 revenue
distribution formula iIn the Mineral Leasing Act "was to _ompen-
sate for the states™ inability to tax the lands to Nay for
governmental services." Fairfax and Yale, The Financial Irterest
of WesBern States iIn Non-tax Revenues from the Federald Public
Lands |~, published by the Western Legislative. Conference, Coun-
cil ofState Governments, and the Lincoln Institute of Land
Policy (1985).

In contrast, the Wildlife P.efuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties iIn which the refuges lie, was intended
to reduce local opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was intended to
compensate localities for the loss of property tax revenue when
the federal government acquired the land and, as a result, it was
removed from the local tax roles. As a general proposition, this
rationale would not fit federal acquisition of large tracts of
either state land or undeveloped Native corporation land, neither
of which currently are subject to Ilocal property taxes. See
Alaska Const, art. IX, 8 4; 43 U.S.C. 8§ 1620(d).

Nonetheless, the distinction between acquired land in
wildlife refuges and public domain land reserved for refuge pur-
poses is central to resolution of the first question you asked us
to discuss. The fact that Congress extended the Mineral Leasing
Act to Alaska iIn the Statehood Act bears directly on your second
question.

I1. The Effect of a Land Trade on the
State®s 90 Percent Royalty Share

We understand that the Department of the Interior is
contemplating certain land trades under which federal lands in
ANWR would be ex hanged for privately-owned Native corporation
lands constituting inholdings iIn other federal conservation sys-
tem units iIn Alaska. IT such exchanges take place, and the
exchanged ANWR .lands are offered for oil and gas leasing, the
Native corporations would be the lessors entitled to receive the
revenues. The revenues would not be received by the federal
government as result of leasing under the Mineral Leasing Act,
and those revenues would not be subject to the Mineral Leasing
Act"s 90-10 distribution formula. Accordingly, there would be no
basis for the state to claim any portion of the revenues derived.
In other words, land trades would totally eliminate the state"s
0 percent royalty share from such ANWR lands.
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In addition, 1t should be noted that the state would
have no right to any federal oil and gas revenues derived from
the lands obtained by the United Sdates from the Native corpora-
tions. Those lands would be acquired lands, not reserved public
domain lands, and the revenue distribution from federal oil and
gas leases on those lands would be governed by the Mineral Leas-
ing Act for Acquired Lands. As noted earlier, revenues from oil
and gas leasing of acquired lands i1n wildlife refuges are gov-
erned by Wildlife Refuge Revenue Sharing Act, which provides that
25 percent of any such revenues are to go to the county iIn which
the refuge i1s located and 75 percent to the federal government.
None of the revenues go to the state.

The state could argue that this should not be the re-
sult. The rationale for the Wildlife Refuge Revenue Sharing Act
distribution scheme - 1.e., compensating municipalities for lost
property tax receipts -- does not apply to undeveloped Native
corporation lands, which are not subject to local property taxes
under the Alaska Native Claims Settlement Act (at least until
1991). See 43 U.S.C. 8 1620(d). Moreover, the state can argue
that the United States cannot eliminate its 90 percent share of
revenues from reserved public domain lands by trading them on the
ground that doing so would violate the solemn compact memorial-
ized in the Alaska Statehood Act.

However, we believe both arguments probably would be
unavailing iIn court. The first argument appears to be more of a
policy argument than a legal argument, more appropriately direct-
ed to Congress and not the courts. The second argument would
require the court to find that the extension of the Mineral Leas-
ing Act to Alaska also constituted an implied promise not to
convey fTederal lands to third parties, which simply iIs not sup-
ﬁorgeg by the legislative history of section 28(b) of the State-
ood Act.

I11. Congressional Reduction of the
State"s 90 Percent Royalty Share

AS noted in section I above, Congress extended the Min-
eral Leasing Act distribution formula for revenues 1irom public
domain "lands, including reserved public domain lands in wildlife
refuges, to Alaska in section 28(b) of the Alaska Statehood Act.
Alaska accepted the provisions of the Statehood Act i1n article
XIl, section 13, of the Alaska Constitution. Provisions of a
Statehood Act become obligatory on the United States upon accep-
tance of those provisions by the new state. See, e.g., Cooper v.
Roberts, 59 U.S. (@8 How.) 173 (1856); see generally 1981 Op!
Att"y Gen. No. 3, at 3-5 (April 2). Particularly in light of
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Congress™ characterisation of the extension of the Mineral Leas-
ing Act to Alaska as one of the "major provisions”™ of the Alaska
Statehood Act, the state has a very strong argument that con-
tinued application of the Mineral Leasing Act"s distribution
formula to oil and gas leasing revenues from reserved Tfederal
public domain Qlands in ANWR 1is required as part of Alaska"s
statehood compact (at least as 1long as those lands remain
Tederal ly-owned).

At the same time, we must point out that the United
States might successfully argue that Congress has the plenary
authority to modify the distribution formula for oil and gas rev-
enues fTrom ANWR. In Watt v. Alaska, Justice Stevens (concurring
in the Court"s decision that the Mineral Leasing Act®"s 90-10 dis-
tribution formula applied to oil and gas revenues from the Kenai
National Moose Range) stated:

The question of how to divide the revenues
from oil and gas leases on public lands in the
Kenai Peninsula i1s clearly a matter for Congress
to decide. If Congress 1s displeased with the
decisions of this Court and the Court of Appeals
[1.e., the decisions that Alaska is entitled to
90 percent of the revenues], i1t may promptly re-
verse them by revising the relevant statutes.

451 U.S. at 274. We did not make a statehood compact argument in
that case and i1t was not before the Court. Nonetheless, Justice
Stevens®™ comment undoubtedly will be cited by the United States
in the event Congress changes the current 90-10 distribution for-
mula In the Mineral Leasing Act or establishes a different dis-
tribution formula specifically for revenues from ANWR.

We hope this responds to your request. IT we can pro-
vide additional information, please contact us at your conven-
ience.

GTK:dim

cc: John Katz
Office of the Governor
Washington, D .C.
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MEMORANDUM
To: Tom Koester, AGO

From: Rep. Sam Cotten, Co-Chair kP y
House Resources Committee

Subject: ANWR revenue entitlements

Date: February 26, 1987

There are several questions the Resources Committee may need
addressed before it takes a position on the issue of
federal-state revenue sharing of oil and gas revenues derived
from prospective oil and gas production on public lands within
the Arctic National Wildlife Refuge.

1) If the Congress were to repeal the provision of ANILCA
closing the ANWR coastal plain to oil and gas exploration and
drilling, without amending the Mineral Leasing Act of 1920 or
the Statehood Act, would the State be entitled to 90% of the
federal oil and gas revenues derived from Refuge lands? Are
there foreseeable circumstances under which federal lands in
the coastal plain could be considered other than "public land"”
subject to the Mineral Leasing Act and the 90/10 federal-state
revenue sharing arrangement?

2) Was Pet 4 (the former Naval Petroleum Reserve) 'public
land” subject to the same 90/10 revenue sharing arrangement as
other public land in Alaska? When the NPRA Act passed in
1976, did it reduce or expand the state"s revenue entitlement
from the affected acreage?

IT you have questions please contact my staff. We are having
a hearing in House Resources on the issue of ANWR revenue
entitlements on Tuesday March 2 and would like to have any
comments back from you by Friday or Monday. Many thanks.
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The Honorable Sam Gotten
Co-Chairman

Resources Committee

P,0. Box V

Juneau, AK 99311

Re: 90-10 Revenue distribution
for federal lands

Dear Representative Cotten:

In a February 26, 1987 memorandum, Yyou asked a
number of questions regarding federal-state sharing of oil
and gas revenues in the event of oil and gas leasing In the
Arctic National Wildlife Refuge ("ANWR'™). You asked:

D IT the Congress were to repeal the
provisions of ANILCA closing the ANWR coastal
plain to oil and gas exploration and drill-
ing, without amending the Mineral Leasing Act
of 1920 or the Statehood Act, would the State
be entitled to 90 percent of the federal oil
and gas revenues derived from Refuge lands?
Are there foreseeable circumstances under
which federal lands 1In the coastal plain
could be considered other than "public land"”
subject to the Mineral Leasing Act and the
90—;9 federal-state revenue shar."ng arrange-
ment”~

2) Was PET 4 (the former Naval Petro-
leum Reserve) "public land” subject to the
same 90-10 revenue sharing arrangement as
other public land iIn Alaska? When the NPRA
Act passed In 1976, did i1t reduce or expand
the state"s revenue entitlement from the af-
fected acreage?
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Before answering your specific questions, i1t may
be helpful briefly to review the background of the 90-10
revenue sharing arrangement which currently exists. The
distribution of oil and gas revenues from federal lands de-
pends on whether they are "acquired lands"™ or "public domain
lands.” In general, ™"acquired lands are those granted or
sold to the United States by a State or citizen and public
domain lands were usually never 1In state or private owner-
ship.”™ Wallis v. Pan American Pet. Corp. , 38T U.S. 63, 65
n.2 (196ST.

Oil and gas leasing on acquired lands is governed
by theMineral Leasing Act for acquired lands, 30 U.S.C.
88 35let seq. Under that Act, revenues from oil and gas
leases on acquired lands are to be "distributed In the same
manner as prescribed for other receipts from the lands af-
fected by the lease." 30 U.S.C. § 355. As applied to wild-
life refuges created from acquired lands, this provision
requires that oil and gas revenues be distributed according
to the formula contained in the Wildlife Refuge Revenue
Sharing Act, 16 U.S.C. 8 715s, which provides that 75 per-
cent of the revenues go to the federal government and 25
percent of the revenues go to the county in which the wild-
life refuge i1s located. The rationale for this distribution
formula i1s that the lands were on local tax roles while 1iIn
private ownership, and giving some of the receipts from the
lands to the local county compensates the county for the
loss of those property tax revenues.

O1l and gas leasing on public domain lands is gov-
erned by the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181
et seq. Under that Act, 90 percent of the revenues are ded-
icated! to the benefit of the states */ and 10 percent are
paid into the United States Treasury.

This 90-10 revenue distribution formula applies to
both vacant, unappropriated and unreserved public domain

*/ For lower 48 states, 50 percent of federal oil and gas
revenues from public domain lands are paid directly to the
states and 40 percent iIs deposited into the Reclamation Fund
created by the Reclamation Act of 1902. Because Alaska 1is
not covered by the Reclamation Act and receive no benefits
from the Reclamation Fund, we receive the full 90 percent of
such revenues from federal public domain lands iIn Alaska.
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lands and (with limited exceptions not applicable here) pub-
lic domain lands withdrawn and reserved for specific pur-
poses, including withdrawals and reservations for wildlife
refuges. I represented Alaska iIn Watt v. Alaska, 451 U.S.
259 (1981), 1in the United States Supreme Court. The precise
issue In that case was whether the 90-10 revenue distribu-
tion formula applied to the withdrawn and reserved lands of
the Kenai National Moose Range. The Supreme Court, over the
United States™ objection, held that i1t did.

Like the lands 1.1 the Moose Range, the lands 1In
ANWR were withdrawn and reserved from the public domain for
refuge purposes; they are not acquired lands. There 1iIs no
substantive distinction between the Moose Range lands and
the lands in ANWR, and there is no substantive legal basis
for concluding that federal oil and gas leasing revenues
from ANWR would be distributed differently than those from
the Moose Range under existing law.

The revenue distribution formula i1n the Mineral
Leasing Act represented an historic trade-off iIn the history
of public land law. In enacting i1t, Congress terminated its
historic policy of disposing of the public lands. Instead,
it determined that the federal government should retain
those public lands remaining In the states, but should use
most of the mineral revenues from those lands for the
state"s benefit. See generally, Fairfax and Yale, The
Financial Interest of Western States iIn Non-Tax Revenues
From the Federal Public Lands (manuscript copy published by
the Western Legislative Conference, Council of State Govern-
ments, and the Lincoln Institute of Land Policy in 1985).
This historic compromise has governed distribution of miner-
al revenues from federal lands, particularly in the western
states, since 1920, and we can see no Tforeseeable circum-
stances under which that fundamental compromise would be
clanged at this time.

Accordingly, the answers to your Tfirst s ; of
questions are: (O The state would be entitled to 90 per-
cent of the federal oil and gas revenues derived fron ANWR
lands 1f Congress repealed the closure of the ANWR coastal
plain in ANILCA without amending the Mineral Leasing Act of
1920 or the Statehood Act; and (2) we see no fToreseeable
circumstances under which the ANWR coastal plain would not
be subject to the Mineral Leasing Act.

As noted briefly above, there are a few limited
exceptions i1n the Mineral Leasing Act. One of these is for
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"lands within the naval petroleum and oil-shale reserves."
30 U.S.C. 8 181. The revenue distribution provisions of the
Mineral Leasing Act provide that all monies which may accrue
to the United States 'from lands within the naval petroleum
reserves shall be deposited In the Treasury as “miscellan-
eous receipts” ..." 33 U.S.C. 8§ 191.

In other words, at the time of the historic com-
promise when the United States decided to retain large
tracts of lands and share the benefits of mineral develop-
ment with the states iIn which those lands were located, it
expressly exempted from that sharing any benefits deriving
from the naval petroleum and oil-shale reserves. Former
Naval Petroleum Reserve No. 4 ('PET 4'), now known as the
National Petroleum Reserve in Alaska ('NPRA'™), accordingly
has never been subject to the Mineral Leasing Act of 1920
and the 90-10 revenue distribution formula had no applica-
tion to any revenues from NPRA. In section 11 of the Alaska
Statehood Act, Congress retained the exclusive legislative
authority over PET 4 as long as i1t remained a naval reserve,
SO Its status as far as federal-state relations has always
been somewhat different than other fTederal lands. When
Congress fTinally opened NPRA to competitive leasing in 1980,
It did so independently of the Mineral Leasing Act. It was
that separate congressional action iIn 1980 - not the
Mineral Leasing Act -- which resulted iIn the state receiving
50 percent of revenues from oil and gas leasing iIn NPRA.
See 42 U.S.C. 8 6508. Absent that congressional action, the
state would have been entitled to none of the revenues from

NPRA.

Summarizing, the answers to your second set of
questions are: (1) PET 4 was never subject to the same
90-10 revenue sharing arrangement; iInstead, it was a spe-
cific (and single) exception to the 90-10 revenue sharing
formula; and (2) when Congress authorized leasing iIn NPRA,
It provided that the state was to receive 50 percent of the
revenues iInstead of none of those revenues which is what the
current law at that time would have provided in the absence
of congressional action.
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I hope this answers your guestions. IT we can be
of further assistance, please contact us at your conven-

ience.
Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney General

GTK/dIm

cc: Lieutenant Governor Stephen McAlpine
Commissioner Judy Brady, DNR
Commissioner Don #f Collinsworth, F&G
Commissioner Dennis Kelso, DEC
John Katz, Office of the Governor
Bob Grogan, Office of the Governor
Rod Swope, Office of the Governor
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, on wildlife refuges
Ronald W. Lorensen SUBJECT.

Acting Attorney General

By: G. Thomas Koester
Assistant Attorney General
Department of Law

Revenues received by the United States from mineral
leasing on public lands are distributed under Section 35 of the
Mineral Leasing Act of 1920, 30 U.S.C. § 191. For federal lands
in Alaska, we receive 90 percent of the revenues and 10 percent.,
are deposited In the United States Treasury. This distribution
formula applies to both unreserved public lands and reserved
public lands in wildlife refuges, including the Arctic National
Wildlife Refuge.

Congress extended the Mineral Leasing Act to Alaska 1In
Section 28(b) of the Alaska Statehood Act, and considered this
one of the ™"major provisions”™ of that Act. Provisions of a
Statehood Act are obligatory on the United States, and any
modification of the revenue distribution formula with respect to
public lands (including reserved public Jlands i1n wildlife
refuges) vuuld probably violate the solemn compact between the
United States and Alaska which formed the basis for Alaska®s
admission to the Union.

Congress incorporated this revenue distribution formula
in the Statehood Act because so much land in Alaska was owned by
the federal government, and almost one-fourth of it had been
included in withdrawals and reservations prior to statehood.
Modifying the distribution formula only for the reserved lands in
the Arctic National Wildlife Refuge would discriminate against
Alaska 1n relation to other states, iIn effect making Alaska the
only state in which public land mineral revenues are not
distributed under the Mineral Leasing Act. This would contrast
with Congress®™ traditional practice of treating all states
equally.

The Mineral Leasing Act represented a historic trade-
off in the history of public land law. In enacting i1t, Congress
terminated the historic poL :y of disposing of public lands;
instead, 1t determined to retain the public lands in Tfederal
ownership but to use the revenues from those lands for the
benefit of the states in which the lands were located. Changing
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Office of the Governor

the revenue distribution formula would radically alter this
historic compromise on which Tfederal public land administration
has been based for decades.

GTK:dim
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MINERAL LEASE REVENUES FROM PUSLIC LAUDS IN WLDLIFE REFUGES

Revenues received by the United States from mineral
leasing activity on public lands are distributed under Section 35
of the Mineral Leasing Act of 1920, 30 U.S.C. 5 191. This 1iIn-
cludes revenues froa boc'mn unreserved public lands and i1ron re-
served public lands i1n wildlife refuges. See \7att v. Alaska,
451 U.S. 259 (1981).

Alaska opposes legislation seeking to change that dis-
tribution for revenues froa reserved public lands i1n,wildlife
refuges for three reasons. First, that distribution formula for
revenues from public lands in Alaska, including reserved public
lauds in wildlife refuges, 1is required by the Alaska Statehood
Act, and any modification of that formula would impermissibly
violate the Statehood Compact between Alaska and the United
States. Second, such a change would discriminate against Alaska
because only In Alaska does a major share of such revenues come
from reserved public lands 1n wildlife refuges. Finally, the
policies underlying both the Mineral Leasing Act and the Hildlife
Refuge Revenue Sharing Act, 16 U.S.C. 5 715s, under which
counties share revenues fTrom v/ildlife refuges within their bor-
ders, require that mineral leasing revenues from public lands in
wildlife refuges continue to be distributed under the Mineral
Leasing Act formula.

I . The Statehood Compact.

Congress extended the Mineral Leasing Act distribution
formula for revenues from public lands, iIncluding public lands in
wildlife refuges, to Alaskain Section 23(b) of the Alaska
Statehood Act. Congress considered this one of the "major pro-
visions” of the Act. See H.R. Rep. No. 624 (to accompany
H.R. 7999), 85th Cong. 1st Sess. (June 25, 1957) (‘'House Report'™)
p- 3. Alaska accepted the provisions of the Statehood Act in
Article X111, Section 13 of the Alaska Constitution.

Provisions of a Statehood Act become obligatory on the
United States upon acceptance of those provisions by the new
State. See e.g. Cooper v. Roberts, 59 U.S. (13 How.) 173 (1856).
Accordingly, any modification of the Mineral Leasing Act formula
with respect to public lands, i1ncluding reserved public lands in
wildlife refuges, would impermissibly violate the solemn compact
between the United States and Alaska which formed the basis for
Alaska®s admission to the Union.

I11; Discriminatory Effect.
Congress extended to Alaska the Mineral Leasing Act

distribution formula for mineral leasing revenues from public
lands, including public lands 1i1n federal reservations and
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withdrawals, la large part because so much of Alaska was '‘tiled up
in the status of Federal reservations and withdrawals for various
purposes,”™ a 'practice [which] has been carried to extreme
lengths i1n Alaska.” House Report, p. 7. One result of that "un-
healthy situation,”™ i1d. , p. 8, iIs that substantial mineral Ileas-
ing revenues iIn Alaska are derived from public lands i1n federal
withdrawals and reservations, including wildlife refuges, a situ-
ation unique to Alaska.

In fact, the only reserved public lands wildlife refuge
producing oil and gas revenues 1is the Kenai Llioocse Range iIn
Alaska. See Matt v. Alaska, 451 U.S. at 261 n. 1. As a result,
modification of the Mineral Leasing Act formula with respect to
reserved public lands in wildlife refuges would affect only
Alaska. This would make Alaska the only State In which public
land mineral revenues would not be distributed under the Mineral
Leasing Act formula.

This would contrast with Congress®™ traditional practice
of treating all States fairly. For example, iIn thi.s context, the
Mineral Leasing Act provides that 40 percent of the mineral reve-
nues from public lands 1n ocher States i1s to be deposited into
the reclamation fund under the Reclamation Act of 1902. Alaska
iIs not covered by that Act and receives no benefits under it, and
Congress considered it only fair that those revenues be paid to
Alaska "in return for Alaska not being covered by the Reclamation
Act of 1902." House Report, p. 23.

I1lI. Policy Considerations.

Finally, the Mineral Leasing Act represented a historic
tradeoff in the history of public land law. In enacting it, Con-
gress terminated i1ts historic policy of disposing of the public
lands. Instead, i1t determined to retain those public lands re-
maining in the States, but to use any mineral revenues from those
lands for the States™ benefit. As a result, the revenue dis-
tribution fomula in the Mineral Leasing Act was designed to en-
sure that the public land States would reap the benefits of the
resources within their borders, even 1f the lands containing
those resources remained i1n federal ownership. This rationale 1is
just as applicable to reserved public lands iIn wildlife refuges
as 1t iIs to unreserved public lands elsewhere.

In contrast, the Uildlife Refuge Revenue Sharing Act,
under which 25 percent of certain wildlife refuge revenues are
shared with the counties in which the refuges lie, was 1intended
to reduce local opposition to federal acquisition of land for
refuge purposes. The revenue sharing formula was iIntended to
compensate localities for the loss of property tax revenue whan
the federal government acquired the land ana, as a result, It Vs
removed from the local ta:: rolls. This rationale i1s wholly 1nap-
plicable to public lands which have never been 1In private



ownership and, therefore, have never been part of the local tax
base. Indeed, modifying the formula under which such revenues
from reserved public lands in wildlife refuges are distributed
under the Mineral Leasing Act would result iIn an unjustified
windfall to local communities at the expense of the States 1iIn
contradiction of the original Congressional policy underlying the

Mineral Leasing Act.

G7K:=dim
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Alaska State Legislature

H ouse of Representatives

February 26, 1987

The Honorable William Horn
Assistant Secretary for
Fish, Wildlife and Parks
U.S. Interior Department
Washington, D. C. 20240

Dear Secretary Horn:

I am writing on behalf of the House Resources Committee of the
Alaska Legislature to present a set of questions about the

possible Arctic National Wildlife Refuge land exchanges.

The

Committee appreciated the appearance of Bob Gilmore at our

meeting February 13th on ANWR land exchanges.
issues remained unresolved at the hearing either
or because Mr.
The Committee®s next meeting on this

several
because time ran out
to discuss them.

IS expected to occur during the week of March 9th;

our hope to have your responses
OCCUrs.

Land Exchange Contracts

With regard to the exchange contracts,
IS occurring

negotiating session

However,

Gilmore was not prepared
issue
it would be
in hand before this meeting

we understand that a
in Washington this week, and

that the documents produced so far are not available for

public distribution.
contracts will

exchange proposals,
of the State of Alaska.

We also are led to understand
not be made available to the public until
they are completed and perhaps signed.
allow the release of current draft documents related to
as repeatedly requested by representatives

that the
after
I encourage you to

the

From our review of the state"s comments on the draft

contracts,
week,
be considered

and from discussion at the committee meeting
there appear to be major unresolved
in the negotiations.

lasu
issues that should

These include:
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(@ Overriding revenue retention for the State of Alaska.
According to Mr. Gilmore the negotiations would have to be
redirected, and draft agreements and appraisals would have to
be adjusted, to protect the State®"s existing entitlement to
oil and gas revenues from public lands in Alaska. Senator
Murkowski has supported the concept of retained revenue for
the State. The State should not be expected to agree to land
exchanges that could remove the best geologic structures from
public ownership unless the State is assured of revenue
protection. Has the Interior Department revised the
agreements and appraisals to include this provision; if not,
why?

(b) We understand that Interior is proceeding with the
exchange of ANWR lands claimed by the State of Alaska on
grounds of navigability, and that some lands claimed by the
State may be included among trade packages offered by Refuge
inholders. What consideration is being provided for these
claims in the contracts?

(©) The issue of ANCSA 7(i) subsurface revenue sharing
has been raised with regard to trade lands already acquired by
the Arctic Slope Regional Corporation in ANWR. Will the trade
lands within the proposed ANWR coastal plain exchanges be
subject to 7(i)? Will any provision be made in these
contracts for subsurface revenue sharing? If not, how will
disputes be resolved in the future?

(d The agreement is reported to contain a prevision
allowing the original i1nholder to retain a subsistence
easement. What are the reasons for including this provision?
How does it affect the value of the inholdings? Does it
protect other hunting and fishing interests?

(e Mr. Gilmore was unable to describe a reported
contractual provision allowing some corporations to rescind an
exchange after exploring ANWR tracts for oil and gas. The
inclusion of such a provision seems contradictory, 1if the
purpose of the exchanges is to acquire and hold valuable
Refuge inholdings in perpetuity. What is the reason for the
rescission clausa? How is it structured?

(P Mr. Gilmore stated that the contract will waive
ANILCA Title XI standards for access across ANWR lands. Hew
will access rights and needs be protected, particularly on
lands that lie in important transportation corridors?

Public Process

As one legislator stated at the House Resources Committee
meeting, there appears to be a stampede underway to accomplish
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the proposed land trades, even though basis?documentation,
planning, and public review are incomplete or unavailable.
Proponents of the land exchanges, 1including representatives of
ANCSA corporations and Interior, have said that there are
political advantages to moving forward with the land trades
now so that they can be put before Congress soon after the
1002(h) study 1is presented. What public process aces Interior
intend for the proposed agreements?

Appraisals

The appraisal process for affected lands 1i1s very unclear, but
information provided to date indicates that the process allows
for a large amount of discretion and guesswork in the
establishment of both subsurface ANWR values and the value of
surface acreage of other Refuge inholdings. Mr. Gilmore
stated that the 3LM®"s ANWR subsurface appraisal '"needs to go
through several levels of approval (at interior) 1in
Washington™ before it will be available. He also said
inholdings cannot be appraised by standard procedures alone
because these do not allow for consideration of wildlife (i.e.
public interest) values, and that "any value over and above
(the standard appraised value) will be determined by
negotiation between the Department and the Native
corporations.”™ Mr. Gilmore said that the Department expects
to "know precisely” what the inholdings are worth based on
highest and best use and future value, as opposed to present
value for ANWR subsurface. Please describe the appraisal
process for both surface acreage and subsurface oil and gas
values, 1including the discretion that may be exercised within
the Secretary"s Office. Will the appraisal process and
negotiations be documented? |Is there a written appeal process
for participants? What considerations and criteria will guide
the Department iIn the negotiations to establish surface
values?

Inclusion of National Park Inholdings

Mr. Gilmore stated that the exchanges have proceeded "a long
way down the road,'" but that he doesn"t think it is too lare
to include National Park lands in this exchange proposal. The
State of Alaska has been approached by the Park Service
numerous times since the passage of ANILCA toward the purpose
of eliminating state-owned inholdings in Alaska parks,

including Denali and Wrangells-St. Elias. Acquisition of some
of these lands by “he Interior Department would appear to be
in the national iInterest. Can you explain why the

Department®s only interest at this time centers on acquisition
of Refuge i1nholdings? Has the Department established a
priority list for Refuge and Park inholdings throughout
Alaska, ranking them as a single group? Has rhe Deparcmenu
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reviewed all 1i1nholdings i1n Alaska parks and refuges to be
certain that this apparent opportunity to acquire state or
private inholdings is best used? Are the planned acquisitions
consistent with applicable Refuge management plans?

Tract Selection

Even though tract selection may occur in the next four to siXx
weeks, It seems that the ANWR tracts have not yet been
identified. Mr. Gilmore stated that virtually all of the
coastal plain would be available for exchange. In the past,
we have heard that anywhere from 25,000 to 250,000 acres may
be exchanged and we are informed that Senator Stevens has
pressed for agreement that no geologic structure will be
traded iIn its entirety. Obviously, the location of the trade
tracts will be very important; 250,000 acres would more than
encompass the Rrudhoe Bay Unit Participating Area, and spread
across the coastal plain could segregate the most promising
geologic structures. When will the public know which tracts
may be traded? Why has the Department chosen to keep the
tract identification and selection process secret? How will
conflicts be resolved between parties which nominate and seek
to obtain the same tract?

State of Alaska Participation

When asked whether he regarded the State of Alaska as a
supporter or advocate of the exchanges, Mr. Gilmore stated
that it is "my impression from the sincerity of the
negotiations and the people involved in the
negotiations... that the state iIs proceeding as an active,
interested participant in the exchange.”™ On the other hand,
the State has indicated that it is not committed to the
exchange process and does not at this time endorse the concept
of trading ANWR subsurface to eliminate inholdings in other
Refuges. Is Interior fully aware of the State®"s land trade
statute (AS 38.50), which requires legislative approval of any
exchange agreement before it can be finalized?

Prior Existing Rights

One committee member raised the question of the State cf
Alaska®™s prior existing rights to the ANWR subsurface. As you
know, the State regards 1its entitlement to 90% of oil and gas
revenues produced in Alaska refuges as part of the solemn
compact between Alaska and the United Stares leading to Alaska
Statehood. This revenue entitlement is very important to the
people of the State. Mr. Gilmore stated that he believes that
Congress will attempt to reduce this entitlement to 50% on the
basis of the NPRA model, and that this would serve as the
basis for any retention mechanism preserving the State’s
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entitlement. Is it the Interior Department®s view that this
existing right may be traded away without the State of
Alaska®s concurrence?

Again, we appreciate the willingness of Interior Deoartment
officials to respond to the Legislature®s questions®and
concerns. We will contact you when the Committee schedules
its next meeting on the proposed ANWR trades.

Sincerely,

Representative Sam Cotten
Co-Chairman, House Resources Committee

cc: Governor Steve Cowper
Senator Frank Murkowski
Senator Ted Stevens
Representative Don Young
30b Gilmore, USFWS
Boyd Evison, USNPS
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Public Law 96-187
96th Congress
An Act

To provide for the designation and conservation of certain public lands in the State Dec. 1980
of Alaska, including the designation of units of the National Park, National [H.R. 39]
Wildlife Refuge, National Forest, National Wild and Scenic Rivers, and National
Wilderness Preservation Systems, and for other purposes.

Be it enacted by the Senate and House of Representatives of the ,
United States ofAmerica in Congressassembled, Alaska National

Section 1. This Act may be cited as the “Alaska National Interest co”e”atfon
Lands Conservation Act’l
16 USC 3101
TABLE OF CONTENTS note.

TITLE I—PURPOSES, DEFINITIONS, AND MAPS

Sec. 101. Purposes.
Sec. 102. Definitions.
Sec. 103. Maps.
TITLE n—NATIONAL PARK SYSTEM

Sec. 201. Establishment of new areas.
Sec. 202. Additions to existing areas.
Sea 203. General administration.
Sec. 204. Native selections.

Sec. 205. Commercial fishing.

Sec. 206. Withdrawal from mining.

TITLE in—NATIONAL WILDLIFE REFUGE SYSTEM

Sea 301. Definitions.

Sec. 302. Establishment of new refuges.
Sec. 303. Additions to existing refuges.
Sec. 304. Administration of refuges.
Sec. 305. Prior authorities.

Sec. 306. Special study.

TITLE IV—NATIONAL CONSERVATION AREA AND NATIONAL RECREATION
AREA

Sec. 401. Establishment of Steese National Conservation Area.

Sec. 402. Administrative provisions.

Sec. 403. Establishment of White Mountains National Recreation Area.
Sec. 404. Rights of holders of unperfected mining claims.

TITLE V—NATIONAL FOREST SYSTEM

Sea 501. Additions to existing national forests.

Sec. 502. Mining and mineral leasing on certain national forest lands.

Sea 503. Misty Fiords and Admiralty Island National Monuments.

Sec. 504. Unperfected mining claims in Misty Fi'ords and Admiralty Island National
Monuments.

Sec. 505. Fisheries on national forest lands in Alaska.

Sec. 506. Admiralty Island la..d exchanges.

Sec. 507. Cooperative fisheries planning.

70-139 0-80 (333)
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findings and order of the Secretary shall be set aside by such court if
they are not found to be supported by substantial evidence, as
provided in section 706(2)(E) oftitle 5, United States Code.

(3) Ifany person failsto pay an assessment ofa civil penalty against
him under paragraph (1) after it has become final, or after the
appropriate court has entered final judgment in favor of the Secre-
tary, the Secretary shall refer the matter to the Attorney General of
the United States, who shall recover the amount assessed in any
appropriate district court of the United States. In such action, the
validity and appropriateness of the final order imposing the civil
penalty shall not be subjectto review.

(4) The Secretary may compromise, modify, or remit, with or
without conditions, any civil penalty which issubject to imposition or
which has been imposed under this subsection unless the matter is
pending in court for judicial review or recovery of assessment.

(h) Report to Congress.—Not earlier than five years after the
enactment date of this Act and not later than five years and nine
months after such date, the Secretary shall prepare and submit to
Congressa reportcontaining—

(1) the identification by means other than drilling of explora-
tory wells of those areas within the coastal plain that have oil
and gas production potential and estimate of the volume of the
oil and gas concerned;

(2) the description of the fish and wildlife, their habitats, and
other resources that are within the areas identified under
paragraph (1);

(3) an evaluation ofthe adverse effects that the carrying out of
further exploration for, and the development and production of,
oil and gas within such areas will have on the resources referred
to in paragraph (2);

(4) a description of how such oil and gas, if produced within
such area, may be transported to processing facilities;

(5) an evaluation of how such oil and gas relates to the national
need for additional domestic sources ofoil and gas; and

(6) the recommendations of the Secretary with respect to
whether further exploration for, and the development and pro-
duction of, oil and gas within the coastal plain should be
permitted and, if so, what additional legal authority is necessary
to ensure that the adverse effects of such activities on fish and
wildlife, their habitats, and other resources are avoided or
minimized.

(i) Effect of Other Laws.—Until otherwise provided for in law
enacted after the enactment date of this Act, all public lands within
the coastal plain are withdrawn from all forms of entry or appropri-
ation under the mining laws, and from operation of the mineral
leasing laws, ofthe United States.

PROHIBITION ON DEVELOPMENT

16 USC 3143. Sec. 1003. Production of oil and gas from the Arctic National
W ildlife Refuge is prohibited and no leasing or other development
leading to production of oil and gas from the range shall be under-
taken until authorized by an ActofCongress.

WILDERNESS PORTION OF STUDY

B? S%trtl(% Sec. 1004. (a) As part of the study, the Secretary shall review the
16 U38 3144. suitability or nonsuitability for preservation as wilderness of the
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«<3USC 1611. ]2(a) of the Alaska Native Claims Settlement Act by the amount of
acreage determined by the S_ecretam{ to be conveyed by Kaktovik
Inupiat Corporation to'the United States pursuant to subsection (gXI)
of this section. , _ _

(6) The Secretary shall charPe against the entitlement of Kaktoyik
Inupiat Corporation pursuant to Section 12(a) of the Alaska Native
Claims Settlement Act the lands conveyed by the Secretary to
tKhz;lktovth Inupiat Corporation pursuant to subsection (g) (2) and (3)01‘

Is section.

(7) The Secretary shall charge a(ialnst the entitlement of Ukpeag-
vik ‘Inupiat Corporation pursuant to section 12(a) of the AlasKa
Native Claims Settlement Act the lands conveyed by the Sec_retarr to
UkP_eagwk Inupiat Corporation pursuant to” subsection (i) of this
section.

g8_) In no event shall the conveyances issued hy the Secretary to
Arctic Slope ,Re|g|onal Corporation, Kaktovik Inupiat Corporation,
and Uk eank nupiat Corporation pursuant to the Alaska Native

+13 USC 1601 Claims Settlfement Actand this section exceed the total entitlements
note' of such Corporations under the Alaska Native Claims Settlement
Act, except as expressly provided for in subsection (g) of this section.
_ (n) Reserved Lands.—(1) Congress, finds that itis in the public
interest to reseive in public ownership the submerged lands In the
bed of the Colville River adjacent fo lands selected by Kuupik
Corporation and in the beds of the Nechelik Channel, ugl ruak
Channel, Elaktoveach Channels, Tamayayak Channel, and Sakoon-
an? Channel from the Colville River to the Arctic Ocean, and (2)
notwithstandin ang other provision of law, conveyance of the
surface estate of lands selected by Kuukpik Corporation pursuant to
section 12 (a) and (b) of the Alaska Native Claims Settlement Act and
associated conveyance of the subsurface estate to Arctic Slope
a3usc 1613 Regional Corporafion pursuant to section 14(0 of such Act shall not
include conveyance of the beds of the Colville River and of the
channels named in this subsection, and the acreage represented by
the beds of such river and of such named channels shall not be
charged against the land entitlement of Kuukpik Corporation and

Arctic Slope Reqlqnal Corf)oranon pursuant to the provisions of the
Alaska Native Claims Settlement Act,

(0) Future Option To Exchange. Etc.—(1) Whenever, at any time
within forty years alter the date of enactment of this Act, public
lands in the National Petroleum Reserve—Alaska or in the Arctic
National Wildlife Range, within seventy-five miles of lands selected
by a Village Corporation pursuant to the provisions ofsection 12(aXl)

43 USC 1611. of the Alaska Native Claims Settlement Act, are opened for purposes
of commercial development (rather than exploration) of oil or gas,
Arctic Slope Regional CorDorntinn shall he entitled at its option,
within five years of the date of such opening, to consolidate lands Ely
~exchanging the in-lieu subsurface lands whicn it selected pursuant to
THe provisions ol section 1"(aXl) ol the Actlor an equal acreage oi me_~
-Slihsurfna *esmr.e. mentihed NV arm«EOKHKeanAI-1. §rporation’
beneath the lands selected by the Village Corporation. Prior to the
exercise oi such option, Arctic Slope Regional Corporation shall
obtain the concurrence of the affected Village Corporation. The
subsurface estate identified for receipt by Arctic Slope Regional
Corporation pursuant to this subsection shall be contiguous and in
reasonably compact tracts, except as separated by lands which are
unavailable for selection, and shall be in whole sections and, wher-
ever feasible, in units of not less than five thousand seven hundred
and sixty acres.

t
|
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2) Arctic Slope Regional Corporation shall not be entitled to

exchange, pursuant to the provisions of paragraph (1) of this subsec-
tion, any in-lieu subsurface estate which the corporation has devel-
oped for purposes of commercial extraction of subsurface resources;
unless the Secretary determines such an exchange to be in the
pational interest.

(3) The Secretary shall take such steps as may be necessary to

. effectuate an exchange sought by Arctic Slope Regional Corporation

*in accordance with the provisions ofparagraph (1).

— (4) With regard to subsurface estates acquired by Arctic Slope
Regional Corporation pursuant to this subsection, the Secretary may
promulgate such regulations as may be necessary to protect the
environmental values of the Reserve or Range and consistent with
the regulations governing the development of those lands within the
Reserve or Range which have been opened for purposes of develop-
ment, including, but not limited to, regulations issued pursuant to
section 22(g) ofthe Alaska Native Claims Settlement Act.

(p) Conditions.—All lands or interests in lands conveyed by the
Secretary in subsections (d), (fXI), (9)(2), (9)(3), (h), and (i) of this
section to Arctic Slope Regional Corporation or a Village Corpora-
tion, as the case may be, shall be subject to valid existing rights, and
in accordance with, and subject to, the provisions of the Alaska
Native Claims Settlement Act, as amended, as though the lands were
originally conveyed to such corporation under the provisions ofsuch
Act.

COOK INLET VILLAGE SETTLEMENT

Sec. 1432. The Secretary isdirected to:

(@) Terminate the review of the eligibility of Salamatof Native
Association, Incorporated and withdraw any determination that said
village corporation is not eligible for benefits under section 14(a) cf
this Act.

(b) Implement the agreement among the Secretary, Cook Inlet
Region, Incorporated and Salamatof Native Association, Incorpo-
rated, which agreement dated August 17, 1979, had been filed with
the Committee on Energy and Natural Resources of the Senate and
the Committee on Interior and Insular Affairs in the House of
Representatives, the terms ofwhich are hereby authorized.

(c) Remove from the Kenai National Moose Range the surface
estate of any land, therein to be conveyed to Salamatof and the
subsurface estate of any lands therein conveyed or to be conveyed to
Cook Inlet Region, Incorporated, pursuant to the agreement author-
ized to be implemented under subparagraph (ii) of this paragraph.

(d) Implement an agreement among Cook Inlet Region, Incorpo-
rated, the corporation representing the Village of Alexander Creek,
the corporation representing the group of Alexander Creek and the
United States, if such agreement is filed with the Committee on
Energy and Natural Resources of the Senate and the Committee on
Interior and Insular Affairs of the House of Representatives prior to
December 18, 1979, the terms of which are hereby authorized, and
upon performance of the conditions precedent set forth in said
agreement, certify Alexander Creek, Incorporated, as a group corpo-
ration, eligible for land and other benefits under the Alaska Native
Claims Settlement Actand this Act.

(e) Treat lands conveyed to Alexander Creek as lands conveyed to
Village Corporations for the limited purpose of calculating the
acreage to be charged against the entitlement of Cook Inlet Region
under section 4 of Public Law 94-456.

I /TTi

13 USC 1621.
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note,

43 USC 1611
noie



REPRESENTATIVE

SAM COTTEN
DISTRICT 15

PO BOX 296. EAGLE RIVER AK 99577
PO BOXV. JUNEAU. AK 99B11

Alaska State Legislature

H ouse of Representatives

February 6, 1987

The Honorable Bill Horn
Assistant Secretary for
Fish, Wildlife and Parks
U. S. Interior Department
Washington, D. C. 20240

Dear Secretary Horn:

I am writing with regard to the draft 1002(h) study which
presents alternatives for management of the coastal plain of
the Arctic National Wildlife Refuge (ANWR).

The iInterest shared by Alaskans in the decisions about ANWR
are fairly clear: e need to maintain a clean, healthy
environment and provide jobs and revenue for Alaska®s people.
These are national interests as well.

Toward achieving these goals, the U. S. Congress should
promptly open the coastal plain of the ANWR to oil and gas
exploration, production, and transportation under conditions
that are in the interest of the nation and the state;
reserving the leasing of land in the core caribou calving
grounds until a later date. Although, at this time, there is
some controversy about the location of the calving ground, we
are hopeful that the research data can be put to good use in
the near term to define i1t. Protection of the Porcupine herd
iIs In the interest of American and Canadian citizens. Other
environmental issues such as air and water quality, waste
management and disposal, and development coordination also
need attention.

The Interior Department should desist from discussing land
trades that would eliminate the State of Alaska®s revenue
share from oil and gas activity in the Refuge and that could
reduce the ownership influence cf the state and federal
governments.

Unless the state concurs, the U. S. Congress should not allow
measures or actions that reduce the state"s entitlement to o*



and gas revenue from the Refuge- The Congress should require
the protection of the environmental and subsistence resources
of the Refuge, including habitat, air, and water, iIn the event
of oil and gas development on the coastal plain of the Refuge.

In recognition of Alaska®s economic situation and the need for
long-term economic development in the state, the Congress
should require that exploration and development activity in
the Refuge be conducted by Alaska work forces.

The Congress also should amend the Export Administration Act
to reduce America®s trade problem and energy costs by allowing
the export of new production from Alaska®s North Slope.

Thank you for considering these concerns. I hope that the
Interior Department will work toward accomplishing these
objectives during the Congressional debate on ANWR.

Sincerely,

Representative Sam Cotten
co-Chairman, House Resources Committee

(907) 465-3711/15/99
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Y, Slate Capilol
Juneau, Alaska 99811
(907) 465-3991

MEMORANDUM October 1, 1980
TO: Representative Sam Cotten
FROM: Jack Kreinheder f]*r/

Issues Analyst sy *L-"*

RE: The Transfer of State Gas Leases to the Cook
Inlet Regional Corporation
Research Request No. 167

It appears that the State of Alaska has traded land to the Cook Inlet
Regional Corporation which includes producing natural gas reserves.

You have asked that we determine whether the State can rescind the trade
of these producing gas leases, and iIf so, what action would be necessary
to do so. Because of delays in obtaining information from the Division
of Minerals and Energy Management and other commitments by the Division
of Legal Services, we have not yet been able to reach conclusive answers
to your questions. Billy Berrier, the Director of the Legal Services
Division and the person most familiar with the Cook Inlet lands trade, is
now out of town for a week, so it looks as though it will be another 10
days to two weeks before we can fully respond to your request. However,
we have been able to gather some preliminary information which should

be of interest to you.

The producing gas leases which were apparently traded to Cook Inlet cover
portions of two tracts in the Kenai and Kenai Deep units. These leases
are located on the west side of the Kenai Feninsula a few miles southwest
of Soldotna and cover most of four sections of land (a section being 640
acres). A map showing the location of the leases is attached. State
legislators and officials were aware that some oil and gas leases were
included in the lands to be traded to Cook Inlet, but my review of the
legislative history of the tradeJdLndicates that no one was aware that
producing leases were involved. The apparent oversight was discovered
when staff from the Division of Minerals $nd Energy Management (DMEM)
were going through the adjudicating process to determine what annual
rentals and minimum royalties were due to the Cook Inlet Corporation

from the traded non-producing leases. All oil and gas leases generate



Representative Sam Cotten
October 1, 1980
Page 2

these rentals and minimum royalties, but for non-producing leases the
amounts involved are very small. During this process, DMEM staff determined
that the lands traded to Cook Inlet included parts of the Kenai and

Kenai Deep leases. Although it is not clear at this time how much gas is
involved in the apparent oversight, Jan Williams of the Department of

Law estimated that the traded lands produce $400,000 to $500,000 in

annual royalties. The responsibility for the oversight is also not known,
but we will attempt to determine just how the mistake occurred.

Although it appears TfTairly certain from the legislative history and the
text of the legislation authorizing the Cook Inlet land trade that the
legislature did not intend to trade the producing gas leases to the Cook
Inlet Corporation, it is unclear whether the State has sufficient legal
grounds to rescind the trade or specific aspects of the agreement. As

you know, the Cook Inlet Corporation did receive substantial proven mineral
values from the trade in the form of Beluga coal reserves. Section 6(iI)

of the Alaska Statehood Act prohibits the State from conveying mineral
rights to private owners, but this provision was waived by the passage

of HR 6644 by the 94th Congress. HR 6644 amended several provisions of the
Alaska Natiye Claims Settlement Act, waived Section 6(i), and set forth
the terms and conditions of the Cook Inlet trade. Even tho"-.gh the Section
6(i) waiver was intended to facilitate the trade of the Beluga coal
reserves, it appears that the legislation covered all types of minerals,
including natural gas reserves. Therefore, it is unlikely that the State
could cite the constitutional prohibition against the alienation of
mineral rights as grounds for the return of the Kenai gas leases traded

to the Cook Inlet Corporation. A copy of the passage waiving 6(i) Iis
attached.

Alaska law also contains a prohibition against the alienation of mineral
rights (Sec. 38.05.125). However, this statute was waived by the legis-
lature when it approved the Cook Inlet trade in March, 1976. In addition,
the legislation (CSHB 784) stated specifically that "the conveyance shall
pass.all the state®s right, title, and interest in the land, including
the mineral subsurface estate natwithstanding any other provisions of law
(emphasis added). As in the federal law, the purpose gqf this language was
to allow the transfer of tf.e Beluga coal lands to Cook Inlet, but the
legislation would also seem to give Cook Inlet full rights to any natural
gas reserves it received in the trade, even if they were transferred un-
intentionally. A copy of CSHB 784 is attached.



Representative Sam Cotten
October 1, 1980
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It also appears doubtful that the legislative history or intent of the
legislation approving the trade form a legal basis for the return of
the lands in question. Although Mr. Berrier indicated that this issue
would require legal research into the background of the Cook Inlet land
trade, his initial impression was that it would be difficult for the
State to recover the lands containing the producing gas leases on the
basis of legislative history or intent. We plan to ask Mr. Berrier to
pursue this question in more detail as soon as he returns to Juneau.

One important point which Jan Williams raised is that it may not be
necessary for the State to have a strong legal case for the return of

the lands containing the producing gas leases. The Cook Inlet Corporation
may not be aware that the.se producing gas leases were included in the

lands they received in the trade, and although the corporation would no
doubt like to have the producing gas leases in its control, the corporation
may consider simply returning or exchanging the lands in question to the
State, rather than entering a protracted legal dispute over the ownership
of the lands. The Cook Inlet land trade, as you know, was quite controversial
at the time it was approved, and Cook Inlet may wish to avoid reopening
that controversy if it can ba clearly shown that the legislature had no
intent to transfer these leases to the Cook Inlet Corporation.

We apologize that we were not able to complete your request as soon as

we had anticipated, but we will forward the results of the Legal Services
Division’s research as soon as possible. We will also provide you with
information on the amount of gas involved, projected royalties, and other
relevant material as soon as these figures are available. Please contact
us if you ha”e any questions in the meantime.

JK/bf
Attachment

cc: Representative Hugh Malone
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ALASKA NATIVE CLAIMS ACT
P.L. 94-204

(1+Ft G&HH)

SECTION' 16

Section 1G is intended to prevent tho Village Corporation for the
Village of Tatitlek from losing part of its land entitlement as a result
of a misunderstanding. Tatitlek relied on a consultant firm % advice
and the rpparent approval of the Interior Department in selecting
two townships of its five township entitlement in an area withdrawn
by the Secretary pursuant to section 17(d) (2) of the Settlement Act.
Subsequently, however, the Bureau of Land Management disapproved
the selection of the two townships. Because Tatitlek assumed that its
selection had Departmental approval, it did not over-select other lands
to provide alternate lands for selection in case its first selections were
not approved. The deadline for village selections has passed and the
Department has advised Tatitlek that no administrative remedy exists
to allow rc-sclection of the two townships elsewhere. This amendment,
provides that Tatitlek can select the remainder of its entitlement—
40,000 acres— from within the village deficiency area originally with-
drawn for its selection.

SECTION" IT

Section 17 amends subsection (f) of section 22 of the Settlement
Act which provides certain authorities for land exchanges by Federal
agencies with otherland owners in Alaska.

In order to facilitate the Cook Inlet Area agreement provided for
in section 12, the Department of the Interior advised that additional
authorities for land exchanges would be needed.

The existing language of the subsection would not permit direct
exchanges of land between the State and with Native corporations.

Secondly, section 6(i) of the Alaska Statehood Act prohibits the
State from transferring the mineral interest to third parties in patents
of lands selected by it under the Statehood Act.

[page 35)

Filially, the existing language, of subsection (f) requires exchanges
to be on the bnsis of equal value.

The amended language will permitdirect exchanges of land between
the State and Native corporations. It will permit the State or transfer
mineral interests, notwithstanding section-6 (i) of the Statehood Actr
to Federal agencies in such exchanges. Finally, it will permit exchanges
under the subsection to be on a oasis other than equal value if the
parties agree to the exchange and the Secretary deems it to be in
the public interest.

SECTION* 18

Section 18 is merely a savings clause which provides, that except
as specifically provided in this legislation, the. provisions of the Settle-
ment Act are fully applicable to this legislation and nothing herein
shnll be construed to alter or amend those provisions.

T etocs an'o Conditions fou Land Consolidation and M anagement in

The Cook Inlet A” a.

Section 12 of H.R. GG44, as amended by the Committee, implements
an agreement reached among the United States, the. State, of Alaska,

240



LAWS OF ALASKA

Sourco Chapter No.

CSHB 787 19

AN ACT

Relating to the Cook Inlet land exchange; and providing for an
effective date.

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSEL The purpose of this Act Is to provide
for settlement of certain claims and in so doing to consolidate
land ownership ar.ong the United States, the Cook Inlet Region,
Incorporated, and the Statd of Alaska In order to facilitate land
management, to create land ownership patterns which encourage
settlement and development In appropriate areas, to facilitate
Implementation of the Alonka Native Claims Settlement Act by re—
solving problems created :.n context of the Act by the concentra—
tion of state patented land selected within the Cook Inlet region
and to preclude the need for regional selections that would
impact important state Interests. The legislature finds the Cook
Inlet land exchange Is a matter of statewide significance, Is In
the general public interest, will accomplish the purposes aet out
and will both settle existing litigation and foreclose possible
protracted and devisive litigation.

* See. 2. ATPROVAL OF TRANSFER. The governor Is authorized
to convey to the United States for exchange with Ccok Inlet
Region, Incorporated, that land described in Appendix C cf the
agreement entitled "Terms and Conditions for Land Consolidation
and Management In the Cook Inlet Area, December 10, 1975" set out
in House of Representatives Report No. 7R-729, 9kth Congress,
First Session In accordance with the conditions of that agree—
ment. The conveyance shall pass all the state®s right, title and
interest in the land, including the mineral subsurface estate
notwithstanding any other provisions of law.

1 Sec. 3. WAIVERS. The provisions of AS 38.05.125 and
3S+95060(c) do not apply to a conveyance made under this Act.

* Sec. R. This Act takes effect immediately in accordance
with AS 01.10.070(c).-

APproved by governor! March 11, 1976
Att Q-0 " P S N

tinl n



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

“ouch Y, Stale Capitol OCtOber 30, 1980

Juneau,

Alaska 99811
(907) 465-399!

10! Representative Sam Cotten
FROM  Jack Kreinheder , —

RE: Cook InLet Land Trade
Research Request No. 167
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tate mistakes c
Native corporation got oll, gas worth

By RONNIE CHAPPELL
My News reporter
<1985 Anchorage My News

Mistake* by stale officials executing a land
swap 10 years ago have cost the state at least
>35 million In oil and gas revenuei, an
examination by the Dally News reveals.

The cost of these oversights by state
resource managers Is growing by )5 million
or Irlnore a year, and one day may exceed $500
million

In response to Inquiries by the Dally News,
slate officials have begun looking for waya t0
recover the lost oil and gas land and revenge.
They also are drafting new land p''petal
rules designed to prevent the kind of ,n-ort
that resulted In:

V.

ANCHOHM*, ALASKA, WHO AT, DECOMER M,

INS

+ The transfer of 1l valuable state-owned
leases on the Kenai Peninsula to Cook Inlet
Region Inc., the Anchorage sre* Native re-
gional corporation.

+ The loss to CIRI of nearly half the slates
ownership Interest In one of the largest gas
fields In the United States.

+ The conveyance of more than 2,000 acres
In the Cannery Loop gas field without know-
ing that It was worth >50 million to >120
million. Today, because of Increases In the
price of natural gas, the land could be worth
»«0million to >720 million

+ The overlooking of a section of the
Alaalu” Native Claims Settlement Act thsl

CIRI to take ft third of stale revenue
? tartan oil aad|gas fields.

ost m

The land CIRI Inis obtained is among the
most valuable In Alaska Over the past five
years, the company has grown Into h finan-
cial powerhouse that earns millions of dollars
a year, and pumps millions more Into Il
other Native regional corporations

Tfle engine of CIRIS success is the oil and
gasI Income unwittingly turned over by the
Stale

<U(v)ti federal law, the state receives >0
percent ol all oil and gas royalties from
federal land In Alaska Under that system,
the state once earned Up to >7 million a year
from the Swanson lllver oil field

CIHI used the land trade to lake a 351
percent_cut of the Income from Swanson
Rlver The slate's share fell from 90 to 58t

PfMCCMCCMTB

*a M|

I
1 aS much as $500 m?on

percent: the federal government gets 65 per
cent.

The lota to the stole was even greater In
the Kenai gas field, one of the largest In the
country. The field heata most of Anchorage,
supplies raw material for a world-class fertil-
izer plant and fuels the only liquified natural
gas export facility In the U S

Before 1978, the state collected more than
90 percent of the royally inrome from the
Kenai field Through the land trade, CIRI
acquired 85 percent, worth more thnn >10
million a year beginning In 1988 and the
state share fell to 315 |>errenl. with the
balance going to the federal government

Sae Papa A 14, STATE



Mistakes in land deals with Native corporation cost state millions in oil and gas revenue
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Smith respomclsto Coo”InTet £ancTExchange story, editorial

The Daily News has done a public service
in bringing to light errors on the part of the
state in implementing the Cook Inlet Land
Exchange. However, the News, in both the
original Dec. 22 article and in its editorial,
failed to provide an accurate overall analysis
of what the myriad dates, events and compli-
cated legal interpretations meant.

First, the News did not clearly make the
Important distinction between the process of
negotiating and legislating the original
agreement, and the subsequent Implementa-
tion of that agreement during which the
majority of mistakes occurred. The exchange
agreement itself provided for a fair and
equitable exchange for all parties. Its pas-
sage was accompanied by intense agency,
public, legislative and legal debate. If errors
were overlooked during this process, they
were missed by many individuals, agencies
and institutions.

Second, the News editorial’s implication
that the alarms raised by some lower echelon
officials were ignored is simply wrong. The
News’ own article stated that the Deputy
Director of Lands opposed the exchange in
both oral testimony and in writing during
the Senate Resources Committee hearings.
Several other state officials also actively
opposed the exchange. However, in the end
both administration and the legislature de-
cided the exchange was in the state's best
interest. The Daily News also expressed
editorial support for the exchange at the
time.

Third, the unexpected benefits derived by
Cook Inlet Region, Inc. occurred primarily
from unintentional, but certainly preventa-
ble, errors made by state agencies during
implementation of the exchange, including
acquiescence in the application of Section
14(g) of ANCSA in clear contradiction to the
original intent of the exchange agreement. It
is, therefore, patently unfair for the News to
place any blame upon former Commisssioner
of Natural Resources Guy Martin as he had
left that position more than a year before
implementation of the exchange evoi began.

Lastly, the News article pointed out short-
comings in both the state’s review of the
Initial exchange agreement and in the
process of Implementing the exchange. Many
people were involved in both aspects of the
exchange, and contributed to its many suc-
cesses, and its few failures. My role was
certainly pivotal in both aspects, and to that
extent | accept part of both any blame, as
well as credit. But why the problems oc-
curred is less a matter of personalities, and
niore the result of the framework within

which the land exchange conveyances were
made.

The Newj is wrong in suggesting that the
Hammond administration's land manage-
ment system had virtually collapsed. In
fairness to the Department of Natural Re-
sources and other state employees who la-
bored in good faith to convey the large
entitlement identified in ihe agreement, it
must be pointed out that the background
against which those transfers were made was
unique in Alaska’s history.

In 1978, two years after the land exchange
was formalized and just as Implementation
was beginning, the legislature became ob-
sessed by land disposals under pressure of
the Beime Homestead Initiative. It mandat-
ed a series of duties and deadlines, to be
accomplished largely within Just 12 months,
to remove all impeouoents to large-scale
land disposals for private ownership. These
mandates included complexing identification
of approximately 772,000 acres to fulfill the
entitlements of Alaska municipalities; iden-
tification and transfer tc CIRI of its more
then 415,000 acres; and ldentification of tens-
of-thousands of acres of private land dispos-
als — tasks wunparalleled in the state’s
history.

Foisted on an understaffed department,
there was no way all those mandates could
be met within such unrealistic time frames
without significantly increasing the proba-
bilities lor serious errors. Expressions of
these concerns to the legislature were shout-
ed down in committee hearings as bureau-
cratic blocking of legislative desires.

This is not meant to blame the legislature
for all the land exchange errors. But, the
politics of "Now, and damn the obstacles,”
as exhibited by the 1978 legislature, always
has a cost. The full costs for the roads,
schools and other services which ultimately
will be needed to support the helter-skelter
state land disposals of the past seven years
may never be tallied. In this instance,
however, the Daily News has performed a
service in identifying the unintended real
dollar costs of the errors caused by having to
hastily implement the CIRI exchange. The
legislature and the people of Alaska would
do well to keep that in mind when making
future resource decisions with similar magni-
tudes and time constraints.

— Michael C.T. Smith

[ Michael C.T. Smith It the peat Alaska director
of state lands.
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Stata got its share In CM land deal

People have a tendency to refer to the
Alaska Native Claims Settlement Act as a
give-away rather than a settlement of a
legitimate claim. But let's look at .e facts
In the case of the Cook Inlet land trade.

Cook Inlet Region, Inc., is In the most
populated part of Alaska and most of lhe
good land around the villages was either
homesteaded, Vullt upon by the government
or claimed by the state. Mountains and
glaciers were left.

We went to court and an Anchorage Judge
ruled that mountain tops and girders were
good subsistence hunting and fishing
ground] for Natives. | asked. If that was
true, why not trade for some Moose Range. 1
was than told by tbe Fish and Wildlife
Service that a moose couldn live up there,
but a Native could.

cnu appealed the decision and the Court
of Apptals said they had never seen such an
atrocious decision and reversed It. The De-
partment of Interior was going to appeal to
the fcpreme Court »0 CIRI, of which | was
then the president, decided to go to Congress
for help.

Tbe Alaska Federation of Natives laughed
at us when we asked for support. To them
we were not Natives, since we In CIRI were
practically all quarter or half-Natlve.

Our land department prepared folders
which consisted of pictures of villages with a
little writing under each. There were also
pictures of the mountain tops and glaciers
we'd been offered by Interior. | spent almost
a year going to the congressmen and women
who had voted In favor of ANCSA, lobbying
to get their support.

=

Tuesday, December 31, IMS

The state said they had us over a barrel —
that CIRI had to take whatever was offered.
Bpt at the last Interior and Insular Affairs
Committee meeting that | attended | was
pleasantly surprised. | didn't have to testily.
Alter calling the meeting to order, the
chairman told everyone that "the Depart
ment of the Interior and the State of Alaska
are going to make an agreement with CIRI
that Is satisfactory to CIRI or we are not
going to appropriate any money for the
department.” In a couple of days, the agree-
ment was signed.

Now let's talk about how the state got
shaded. They received a "small amount of
land" In the Anchorage area that was due to
go to CIRIL Included was (he Campbell
Alntrip, which contained over 20,000 acres
ol land now worth over $100,000 per acre and
40,000
enzie, Goote Bay, Elmendorf and Fort Rich-
ardson that's worth $50,000 an acre today.
Hence, the “small amount™ of land the state
received la worth at leaat $5 billion. Now tbe
state Is crying because CIRI got $37 million
In additional royalties. In addition, Ihe state
and the federal government have received
over $0.6 billion In fees and royalties be-
tween 1950 and 1984. If the state Is getting
shafted what are the Natives getting?

Without ANCSA. the title to the land each
of us owns In Alaska would be no good. How
would you, a property owner, (eel If a Native
came along, said his relatives had lived on
your land and that he wanted It back?

| write this letter because | feel that the
whole story of the Cook Inlet land trade was
not published. The negotiators for the state
and for CIRI should not be judged too

acres at Point Woronzof, Point Mack-

harshly.
Y Ralph A. Johnson, president
Salamatof Native Association

Questions on CIRI land gain

Your feature article of Dec. 22, '"Stale
mistakes cost millions™ Is excellent. Report-
er Ronnie Chappell has done an accurate Job.

As noted, a key to Cook Inlet Region's
acquisition of over half of the valuable
Kenai gas field Is the federal land grant to
the village of Salamatof. It was and Is
unbelievable that Mike Smith, former direc-
tor of the State's Division ol Lands and a
longtime staff member of th»> Federal-State
Land Use Planning Commission, did not
realize that the land grant to Salamatof
would, under section 14(g) convey much of
the Kenai gas field to the Cook Inlet Region.

The existence of Salamatof as a Native
village was very questionable. Section 3(a) of
the Alaska Native Claims Act require* that a
Native village, to be eligible for a land
grant, had to be named in the act under
sections 11 or 18 or be romposed of 25 or
more Natives. In the Egan administration, a
protest was tiled on the grounds that Sala-
matof was not listed in sections 11 or 18 and
was not composed of 25 or more Natives.
Actually, most of the protests that had been
filed were dismissed by the Department of
Interior. However, the Egan administration,
anticipating rejection ol protests, had ob-
tained from the Arctic Slope Regional Corpo-
ration a waiver of oil and gas rights on lands
granted to the alto questionable village of
Nulgsut, looted on the Colville River. Every-
one In the Division of Lands, at least those

forum

employed prior h> 1971, knew that a regional
Native corporation would acquire mineral
rights to landa granted to a Native village.

All that Ulke Smith needed to do was to
ask the older employees In the Division of
Lands, especially Dale Tubbs. All that Guy
Martin needed to do was to ask advice
within hla own couunlsslonert office from
Bill Fackler, formerly Deputy Commission-
er. Could Homer Burrell, former Director of
the Division of Oil and Gas, be right when
he refers to ""Teapot Dome?"

Mike Smith told your reporter, "When
you're In a situation like that with obviously
support and Instruction from up the lad-
der..." Who was on that ladder? Gov.
Hammond? Sen. Slevena?

The environmentalists, as noted In the
article, pushed for the lend trade that gave
valuable gas and coal leases to the Cook
Inlet Region Inc. The environmentalists were
greatly aided by tbe flood of environmental-
ly oriented "planners” who flooded (he
Division of Lands early In the Hammond
years. Without line responsibilities and, for
the most part, historically unconscious, the
planners accept preservation and oppose the
itates legitimate Interest In its subsurface
wealth.

Still, there Is one bright spot that shines
through the dark complex of state errors.
Roy Huhndorf. head of the Cook Inlet
Region, does a far better job of balancing
development and conservation than the
state. Now that the damage to state royalty
Income has been done, | believe that (he
millions of dollars from gas and future coal

royaltlr* will be In the better hands.
— Charles F. Herbert



H ~n Monday, the fog loosened Its grip a
bitm "Bgthy departure delays were still the

edparts may avise state on recovering millias
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By- RONNOE CHAPPELL available to the state, he said. State officials also gave a closer reading op this thing If the stpte attempts tc
DallyNews reporler "But we need to do more in- Cook Inlet Region, Inc. an from the attorney-general's recover the lost royalty in
The Alaska Department of depth analysis before | can estimated $300 million to $700 office” before deciding wheth- come, state* officials havi
Law may call In independent say what remedies, If any, are million interest in the Can- er it makes sense fo pursue said, the challenge will b<
legal experts to evaluate the available to us."” nery Loop gas field near Ken- the lost millions. based on claims that:
sle.\tfe‘s chances of recoyering .In the mgantime, Brown ai. The field, discovered in House Speaker Ben Grus- . State land deeded to CIRI
millions of dollars In 0.” and said, "my first goal Is‘to 1070, islscheduled to go into sendorf, D-Sltka, said Mon- , .¢ conveyed by state ofji
gas_revenues lost py -mlstake mgke sure that nothing like production next year. . day that he 'bad directeld'his dais who lacked legal author
during the negotiation and this can hgppen now." Procedpres governing the staff to review the original ity to execute the transfers.
implementation of the Cook According to a months-long disposal of state land have agreement between CIRI and o
Inlet land trade, Attorney examination by the Daily been tightened considerably the Department of Natural * State and CIRI official)
General Hal Brown said Mon- News, losses of state royalty  since 1082, according to state Resources. assured the legislature that
day. Income have been substantial.  officials. For that reason, "l want to know more state royalty Income would
"It might be nice to have Past mistakes, including the Gov. Bill Sheffield Is "satis- about it,” Grussandorf sald. not decline as a result of th<
the benefit of their thoughts, Inadvertent conveyance of fied that the errors (made by  "The story has broken- (low Cook Inlet land trade.
as well as our own,” Brown producing oil and gas leases the Hammond administra- we've got to verify the facta. + The state Is still entitled
said. “Then we could sit to an Anchorage-based Native tion) could not occur again,” Its something we'll have to to 00 percent of the royalty
down, analyze them"” and de- regional corporation, have said Sheffield spokesman spend some time looking at." income generated by federal
termine what to do, cost at least $35 million and John Hilliard. Othur House and Senate oil and gas leases, even when
"We already started look- the total is increasing by at According to Hilliard, leaden were not avelltble for those leases are partly owned
ing at some™ of the options least $5 million a year. Sheffield Is "going to wait for comment Monday. by Native corporations.

Vachals play Sarooge, teardown home s gaecteauliar [l

By LARRY CAMPBELL drove up. | couldn't figure out why the lights W«rdtd thtm with * >300 dinner. Neighbors si
Daily News reporter were off," Gary Mueller said. "It took me . The Muellsrs turned down the prize and  anything, but
There are some hearts the holiday season awhile before | took a good look and figured asked the money be donated to the Salvation comer was dar
<-ntly does not soften, as Gary and out It was all torn down." Army. Standing in
ijuris Mueller learned Monday evening. The Mueller home was the brightest spot Since th« home appeared in Sunday?’ at the destrucl
Only last week, the Muellers' East An- in their otherwise dark, out-of-the-way newspaper, Mueller said, there had been a shook his.heai
chorage home had been a spectacle of lights neighborhood off Muldcon Road. Even a  steady stream of cars loaded with people He said he wll
that caught the eyes of judges and a first- nearby street light shed less light than the coming to see big house. M<n(*ay cyening, be able to fire
place award In this year's Dally News 4,000 to 5,000 lights strung about triangular however, someone came to do harm. strings for Chr
Christmas Lights Contest. The home was spires, towers and arches on the Muellers’ Sometime between 5 p.m. and 830 p.m ., "Here there
featured in Sunday's Dally News homes comer lot. vandals knocked down the lighted spires on and there’ noi
section. For eight years, Mueller said, he and his the roof, smashed a string of lights atop the about that,” h
Monday evening the lights were out, wife have adorned their home with lights for chain link fence and unplugged rows of other it? Just shows
doused by vandals while the Muellers were the hdlldays. This year the spectacle had lights along the home's eaves. Lines of "1 don’ knt
out shopping. taken them more than a month to complete, electrical wire hung loose and wooden trian- happens. | guei
"] wondered what was going on when we and the newspaper-sponsored contest re- gle frames were tom from the roof. too."
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|_eader steers AR on a wealthy course

Huhndorf keeps
his eye on assets ~ THE FINANCIAL PICTURE FOR COOK INLET REGION INC.
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Huhndorf keeping a stealthy head, steady hands at the helm of CIRI’s financial empire
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State mistakes in land deals with Cook Inlet Region result in losses of up to $500 million
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Official who negotiated land trade is now AR consultant

Tha slate nllirial who negotiated lhe I»nd
trade that enabled Cook Inlel Re?ion Inc lo
claim ten* of inlllim's of dollars In slkte oil
and ga» revenurs Inday la a paid consultant to
the corporation

Michael I"T Smith, Inrmcr director of lhe
Division of luinds, went to work lor CIRI In
1*81. two yearn niter leaving state -»nice.

Smith advises CIRI on land Issues tnd has
helped the cnrpnrnlion nhtnin federal land
under terms of the Cook Inlet land trade He
also was involved In negotiations aimed at
gelling village corporations to give up land
selections around Lake Clark

CIRI is one of his biggest rlirnls, Smith
said recently. The company has paid him
7105000 In fees, about 25 percent of his total
billings, over the past five yean, he said.

Some of the former state officiate who
worked with Smith on the land trade are
critical of his Involvement with CIRI It%
Improper, they say. for him to have negotiat-
ed the land trade and then gone to work for
Ihe company that benelltted from It.

But others aren't troubled

"If commercial Incest were a crime In
Alaska, almost everyone would be In Jail," as
tluy Martin, former slate commissioner of
resources, pul It

Dorens of former state officials, many with
access to confidential resource Information,
have ?one to work for Native corporations
and oil companies

"Mike Smith Is about the best public
servant | ever knew." Martin said. "As a
person, he's Just thorough(l}/ admirable.”

Smith admits that the dr-Islon to work for
CIRI was a tough one

"CIRI approarhed me and they wanted to
hire me and | said no." Smith recalled. "I
said, T don't think that would look all that
good and that's something that concerns me'

IC.T. *vt*h

"] tklked to (my wife) Linda and | hemmed
and | hawed. | finally drclded alter kicking il
around tnd talking to some people to call the
person who | fell would give ne the most
objective look."

Smith called Martin and asked whether he
thought 1l would be Improper for Smith to
work for CIRI.

Smith said Martin told him. " 'If this thing
had beer, negotiated out @ the backdoor and
you handed somebody a deed to what Cook
Iriet got. I'd say yes ... But, this is Ihe most
upfront public resource decision that's ever

been made” lie snid. “You're oul of your
tree.™

According lo Smith. Ids relationship will)
CIRI has actually worked In lhe slate's
advantage.

" . 1l I wasn't lhcre." Smith snid, "(CIRI)
might be able to go to some of Ihrse new.
Inexperienced people” working fnr Ihe state
and get land *hey aren't entitled lo

"I would turn LTRI around inside | never
rnme oul and said II. hut they knew | wasn't
going lo be part" of an attempt to tnkr unfair
advantage of Ihe slate

"A Jot of times when CIRI would start to
lake Nil. 14 say. you know, thal isn'l going to
fly with the slate because that Isn't what we
negotiated "

mith's life outside government has been
relatively quiet. In marked contrast In the
five years he spent as director of lands

He wielded Immense power during a lime
that the slate was preocrupled with land
Issues, overseeing huge deals that will affect
the stale for decades to come. He force led
change to a itate agency set in Its ways

His refusal In give In to public demands for
free stale land moved legislators to try to
eliminate his Job from tire state budget In
May 1979, Resources Commissioner Bob |*H
Resche finally demanded his resignation

But few ol Smith's Initiatives stirred more
controversy than the Cook Inlet land trade,
which he and other Hammond administration
policymakers defended as a way lo protect
important stale Interests.

Opponents, Including some within Smith's
agency, called the deal a billion-dollar boon-
doggle to benefit Cook Inlet Region

Mistakes In lhe negotiation and execution
ol the trade have cost the stale millions of
dollars and will cost millions more. Smith
nrcepls partial responsibility for the errors,
but argues thal others — even those who
opposed the trade - ate also at fault

Friends and critics alike describe Smith as

a thorough, brilliant, r if-assured man. He
grew up In New Yor'», was selected as a
Fullbright scholar, and studied In New Zea-
land before returning to the U.S to earn a
doctorate In resource management.

"lie's such a smart guy that he doesn't
suffer fools easily." Martin said 'That got
him In trouble a lot of the time." Smith's
style was "abrasive to a fault."

Theodore Smith worked for Smith In 1979
He describes his former boss as an Intelligent,
sometimes arrogant man who Is "totally
convinced of his own rightness He's difficult
to argue with He's really smart, bul because
he Is so smart, he's blind to his own mis-
takes."

"Mike did things his own way or else.” said
Tom Cook, who served under Smith as direc-
tor of the Division ol Minerals and Energy
Management "There was no willingness to
compromise or take Into consideration the
concerns we had "'

Cook and others at Minerals and Energy
Management seemed nut of step In an admin-
istration thal bought back oil and gas leases
to protect Kachemak Boy and traded coal
reserves for park land and moose habitat.

"Smith had his owti agenda at tha' lime.
What he said went. | personally had a lot of
disagreements with Mike over resource man-
agement.” Cook said

Smith dismisses Cook's criticism at the
grumbling of man whose positions on resource
issues weren't articulated as well as his own

"I'm a person who's got Ideas and is not
afraid to voice them, although | think I'm n
person who listens to reason and can be
certainly turned around by o good argument

"I had as much determination tn protect oil
and gas fields m»>anybody else and everything
| can aee that | did was’In that way." Smith
said. "Cartalnly. nobody Is able to stand up
and say that at any point In time there was
any attempt or direction on my part to go
easy on oil and gas leases."”
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A state eror et
will haunt foryears

Anyone who >till believes the sentimental notion that
Alaskans won't make the same mistakes that were made
Outsit!'lshould study the Kenai land trade between the
state and Cook Inlet Region Inc. This was a world-class
blunder by the Hammond administration. It rivals
Congress” giveaway of public land to the railrc.-.ds a
hundred years ago as a land policy error.

As a result of the bungled trade, CIRI inadyerently
received millions of dollars worth of oil and gas leases.
Indeed, the Inss eventually may be measured in hundred
of millions of dollars.

There is no suggestion of corruption here. The trade
was a good idea in concept. A trade should have been
made but not one that provided CIRI with such a rich,
unexpected windfall at the state’ expense.

The evidence suggests the Hammond administrations
land management system had virtually collapsed. Re-
sponsibility for negotiating the trade and affecting the
ccnveyanace was in the hands of too few people; and
they were subject to too little supervision and scrutiny.

ITiere is plenty of blame to go around but clearly Gov.
Jay Hammond, his natural resources commissioners,
Guy Martin and Bob LeResche, and former director of
the Division of Lands Michael C.T. Smith deserve public
recognition for their stunning mismanagement of state
resources. It%s simply not good enough to say, as Mr.
Smith did, “things fall through thecracks like this."”

Not everyone in the administration missed the boat.
Some .lowei” echelon officials In the Department of
Natural Resources who recognized the implicaTions-ol
the trade raised the alarm. But they were ignored,
demonstrating once again why it it to important for
public officials to seek a wide range of opinion when
faced with major decisions. To protect, the state and
themselves, governors and commissioners must be ex-
posed to things they don want to hear.

The Sheffield administration has taken steps to
establish a review process that protects, the state
natural resources from now on. Good. Natural resources
are as valuable as money. They should be subject to
similar security and scrutiny.

Can the state recoup its losses through legal action?
It’s impossible to say without a thorough, hard-nosed
evaluation of the state's case and the legal probabilities.



But on_Monday, the fog loosened its grip a
bit. Lei~fey departure delays were, still the

experts may

By RONNIE CHAPPELL
Daily News reporter

The Alaska Department ol
Law may call in independent
legal experts to evaluate the
slate's chances of recovering
millions of dollars In oil and
gas revenues lost by mistake
during the negotiation and
implementation of the Cook
inlet lar.d trade, Attorney
General Hcl Brown said Mon-
day.

“It might be nice to have
the benefit of their thoughts,
as well as our own,"” Brown
said. “Then we could ait
down, analyze them” and de-
termine what to do.

"We already started look-
ing at some" of the options

fl*»s iL (iH

available to the state, he said.
"But we need to do more In-
depth analysis before | can
say what remedies, if any, are
available tour."

In the meantime, Brown
said, "my first goal Is to
make sure that nothing like
this can happen now."

According to a months-long
examination by the Dally
News, losses of state royalty
Income have been substantial.
Past mistakes, including the
Inadvertant conveyance of
producing oil and gas leases
to an Anchorage-based Native
regional corporation, have
cost at least $35 million and
the total Is Increasing by at
least $5 million a year.

and Bv* Iqufc- andmm, OpvH 4~wd Mdhw,
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State officials also gave

Cook Inlet Region, Inc. an
estimated $300 million to $700
m illion Interest In the Can-

nery Loop gas field near Ken-
ai. The field, discovered in
1970, is scheduled to go into
production next year.

Procedures governing the
disposal of state land have
been tightened considerably
since 1982, according to state
officials. For that reason,
Gov. Bill Sheffield is "satis-
fied that the errors (made by
the Hammond administra-
tion) could not occur again,”
said Sheffield spokesman
John Hilliard.

According to Hilliard,
Sheffield Is "going to wait for

a closer reading op this thing
from (he attorney-general’s
office™ before deciding wheth-
er It makes sense to pursue
the lost millions.

House Speaker Ben Grus-
sendorf, D-Sltka, said Mon-
day that he bad directed bis
Staff to review the original
agreement between CIRI and
the Department of Natural
Resources,

“l want to know more
about it," Grussendorf said.
"The story has broken-
we've got to verify the facts.
It’s something we'll have to
spend some time looking at."

Other House and Senate
leaden were not available for
comment Monday.

advise state on reverirg nillias

If the stpte attempts t<
recover the lost royalty In
come, state officials havi
said,- the challenge will bt

based on claims that:

+ State land deeded to CIRI
was conveyed by state offl
clals who lacked legal author
ity to execute the transfers.

+ State and CIRI officiall
assured the legislature thal
state royalty Income would
not decline as a result of thi
Couk Inlet lend trade.

+ The state 1s still entitled
to 90 percent of the royalty
income generated by fedrr?l
oil and gas leases, even when
those leases are partly owned
by Native corporations.

Vandals pllay Sarooe, teardown home s goectaaular idl

By LARRY CAMPBELL
Daily Nows reporter

There are some hearts the holiday season
_i-ntly does not soften, as Gary and
uji BMueller learned Monday evening.

Only last week, the Muellers” East An-
chorage home had been a spectacle of lights
that caught the eyes of judges and a first-
place award In this years Dally News
Christmas Lights Contest The home was
featured in Sunday's Dally News homes
section.

Monday evening the lights were out,
doused by vandals while the Muellers were
out shopping.

"] wondered what was going on when we

drove up. | couldn't figure out why the lights
were off," Gary Mueller said. "It took me
awhile before | took a good look and figured
out it was all tom down."

lhe Mueller home was the brightest spot
In their otherwise dark, out-of-the-way
neighborhood off Muldoon Rond. Even a
nearby street light shed less light than the
4,000 to 5,000 lights strung about triangular
spires, towers and arches on the Muellers’
comer lot.

For eight years, Mueller said, he pnd his
wife have adorned their home with lif.hts for
the hdlldays. This year the spectacle had
taken them more than a month to complete,
and the newspaper-sponsored contest re-

W*nje0 tfcm with =m1200 dinner.

The Muellers turned down the prize and
asked the money be donated to the Salvation
Army.

Since the
newspaper,

home appeared In Sunday's
Mueller said, there had been a
steady stream of cars loaded with people
coming to see bis house. M<nc,ay eyenling,
however, someone ceme to do harm.

Sometime between 5 p.m. and 8:30 p.m .,
vandals knocked down the lighted spires on
the roof, smashed a string of lights atop the
chain link fence and unplugged rows of other
lights along the home’ eaves. Lines of
electrical wire hung loose and wooden trlun-
gle frames were tom from the roof.

Neighbors 31
anything, but
comer was dar
- Standing In
at the destruci
shook his.heai
He said he wil
be able to fire
strings for Chr

"Here there
and there's noi
about that,” h
it? Just shows -

"1 dont knt
happens. | guet
too."”



THE FOLLOWING DOCUMENT(S) HAY NOT FIU1
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.
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State mista
Native corporation got ol

By RONfME CHAPPELL
Daly News reports
<1985 Anehoraoe DaSy News

Mistake! by state officials executing a land
swap 10 years ago have cost the state at least
$35 million In oil and gaa revenues, an
examination by the Dally News reveals.

The cost of these oversights by state
resource managers Is growing by $5 million
or Irlnore a year, and one day may exceed $500
million

In response to Inquiries by the Dally News,
state officials have begun looking for ways to
recover the lost oil and gas land and revenue
They also are drafting new land dispetal
rules designed to prevent the kind of errort
that resulted In:

ANCHORAGE, ALASKA, SUNDAY, DECEMBER 22, IMS

+ The transfer of |l valuable state-owned
leases on the Kenai Peninsula to Cook Inlet
Region Inc., the Anchorage-area Native re-
gional corporation.

+ The loss to CIRI of nearly half the state's
ownership Interest In one of the largest gas
fields In the United States.

* The conveyance of more than 2,000 acres
In the Cannery Loop gas field without know-
|n% that It was worth $50 million to $120
million. Today, because of Increxses In the
price of natural gas, the land could be worth
$390 million to $720 million.

*Thbe overlooking of a section of the

Native Claims Settlement Act that
M to take |t third of state revenue

i@]yn oil aad pea fields.

FgeasS WOCI'[h a?r‘r:mch as $500 m| Ion

The land OKI has obtained Is among the
most valuable In Alaska. Over the past five
years, the company has grown Inin a finan-
cial powerhouse that earns millions of dollars
a year, and pumps millions more Into Il
other Native regional corporation

The engine of CIRI's success is the ull and

gie\s Income unwittingly turned over by the
Slate.
I U(y)sr federal law. the stole receives 90
iwrcent ol all oil and gas royalties from
federal land In Alaska Under that system,
the slate once earned up to $7 million a year
from the Swanson River oil field.

CIRI used the land trade to take a 351
percent_cut of the Income from Swanson
River. The stale's share fell from 90 to 58A

PfVCE 86 GENTS

1

percent; the federal government gets 6 5 per
cent.

The loas to the state was even greater In
lhe Kenai gas field, one of the large'! In the
country. The field heats moat of Anchora%e,
supplies raw material for a world-class fertll-
Iter plant and fuels the only liquified natural
gas export facility In the U'S.

Before 1978, the state collected more than
90 percent of the royalty Income from the
Kenai field Through the land trade. CIRI
acquired 65 percent, worth more than $10
million a year beginning In 19B6, and the
stole share fell to 315 percent, with the
balance going to the federal government

SeePapa A 14. STATE
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icial who negotiated land

eu

Thr stele offirinl who negotiated Ihe land
trade thnl enabled Conk Inlel Region Inc lo
claim lens of million* of dollar* In slkle oil
and gas revenue* today I* a paid conjullant to
the corporation

Micha-I CT Smith, former director of the
Dlvisinr. of ljind*. went to work for CIRI In
1981, two year* nftrr leaving state service.

Smith advises CIRI on land Issues and has
helped the corporation obtain federal land
under terms of the Cook Inlel land trade lie
also was Involved In negotiations aimed at
gelling village corporations to give up land
selections around Lake Clark

CIRI is one ol his biggest clients. Smith
said recently. The company ha* paid him
1105.000 In lees, about 25 percent of his Intal
billings, over the past five years, he said.

Seme of lhe former slate officials who
worked with Smith on the land trade are
critical of his Involvement with CIRI It's
Impn-per. they say. for him to have negotiat-
ed the land trade and then gone to work lor
lhe company that benefitted from It.

But others aren't troubled.

"If commercial Incest were a crime In
Alaska, almost everyone would be In Jail." as
Ouy Martin, former stale rommissloner of
resources, pul It

Dorens of former stale officials, many with
access tn ronlldentlal resource Information,
have ?one to wnrk for Native corporations
and oil mmpanlr*.

"Mike Smith Is about the best public
servant | ever knew.” Martin said. "As a
person, he's Jusl thoroughly admirable."

Smith admits that the decision to work for
CIRI was a lough one.

"CIRI approached me and they wa-iled to
hire me and | said no,” Smith recalled. "I
said, 'l don't think that would look all that
good and that's something that concerns me.'

"| talked lofmy wife) Linda and | hemmed
and | hawed. | finally decided nffer kicking it
around and talking to some people lo call the
person who | felt would give me the most
objective look."

Smith called Martin and asked whether he
thought It would be Improper for Smith to
work for CIRI.

Smith said Martin told him, " 'If this thing
had been negotiated out of the backdoor and
you handed somebody a deed to what Cook
Inlet got. I'd say yes ... But. this Is the most
upfront public resource decision that's ever

trade 1s now AR consultant

been made' 11? said, 'You're out ot ynur
tree.”"

According to Smith. lII* rrlilinr.rhlp with
CIRI has nrlunlly worked to Ihe state's
advantage.

" . If | wasn't there," Smith snid. *{CIRI)
might be ahle to (_10 to some of these new.
Inexperienced people” working (or the slate
and get land they aren't entitled to

"I "would turn CIRI around Inside 1 never
rnme oul and said It. hut they knew | wasn't
going to be part” of an attempt tn take unfair
advantage of the state

"A lot of times when CIRI would start to
take off. I'd say. you know, that isn't going tn
fly with the state because that Isn't what we
negotiated."”

Smith's life outside government has been
relatively quiet. In marked ronlrasl to Ihe
five years he spent as director of lands

He wielded immense power during a lime
that lhe slate was prrorrupled with land
issues, oversi‘elng huge drals thnl will affect
the state for decades to rome. He force fed
change to a stale agency set In Its ways

His refusal to give In to public demands for
free state land moved legislators tn try to
eliminate hl« Job from the state budget In
May 1929, Resources Commissioner Bob Le-
Resche finally demanded his resignation.

Bul few of Smith's Initiatives stirred more
controversy than the Cook Inlel land trade,
which he and other Hammond administration
policymakers defended as a way to protect
Important state Interrsls.

Opponents, including some within Smith's
agency, called the deal a billion-dollar boon-
doggle to benefit Cook Inlel Region.

Mistakes in thr negotiation and execution
of lire trade have cost thr state millions of
dollars and will rosl millions more Smith
accepts partial responsibility for the errors,
bul argues that others — even lhnsr who
opposed the trade — are also at fault

Friends and rrl'Ics alike describe Smith as

a thorough, brilliant, self assured man. He
grew up In New York, was silected as a
Fullbrtght scholar, and studied in New Zea-
land before returning to the US to earn m
doctorate In resource management.

"He's such a smart guy that he doesn't
sufler fools easily."” Martin said. "That gol
him In trouble a lot of the time." Smith's
style was "abrasive to a fault."

Theodore Smith worked for Smith In 1979
He describes his former boss as an Intelligent,
sometimes nrroganl man who Is ‘Totall
convinced of his own rightness He's difficult
to argue with. He's really smart, but because
he Is so smart, he's blind to his own mis-
takes."

"Mike did things his own way or else." said
Tom Cook, who served under Smith as direr
lor of the Division of Minerals and Energy
Management *There was no willingness to
compromise or take Into consideration the
concerns we had."

Cook and others at Minerals and Energy
Management seemed out of step In an admin-
Istratlon that bought back oil and gas leases
to protect Kachemak Bay and tended coal
reserves for park land and moose habitat.

"Smith had his own agenda at that time.
What he said went. | personally had a Ini ol
disagreements with Mike over resource man-
agement,” Cook said

Smith dismisses Cook's criticism as |he
grumbling of man whose positions on resource
Issues weren't articulated as well as his own

"I'm a person who's got Ideas and is not
afraid to voice them, although | think I'm a
person who listens to reason and can be
certainly turned nround by a good argument

"I had as much determination to protect oil
and gas fields at anybody else and everything
| can see that | did was In that way,” Smith
said. "Cartalnly, nobody is able to stand up
end say that at any point In time there was
any attempt or direction on my part to go
easy on oil and gas leases."



iponds to Cook Inle

The Daily News has done a public service
in bringing to light errors on the part of the
state in Implementing the Cook Inlet Land
Exchange. However, the News, in both the
original Dec. 22 article and in its editorial,
(ailed to provide an accurate overall analysis
of what the myriad dates, tvents and compli-
cated legal interpretations meant.

First, the News did not clearly make the
important distinction between the process o(
negotiating and legislating the original
agreement, and the subsequent implementa-
tion of that agreement during which the
majority of mistakes occurred. The exchange
agreement itself provided for a fair and
equitable exchange for ail parties. Its pas-
sage was accompanied by Intense agency,
public, legislative and legal debate. If errors
were overlooked during this process, they
were missed by many individuals, agencies
and institutions.

Second, the News editorial® implication
that the alarms raised by some lower echelon
officials were ignored is simply wrong. The
News” own article stated that the Deputy
Director of Lands opposed the exchange in
both oral testimony and in writing during
the Senate Resources Committee hearings.
Several other state officials also actively
opposed the exchange. However, in the end
both administration and the legislature de-
cided the exchange was in the state best

interest. The Daily News also expressed
editorial support for the exchange at the
time.

Third, the unexpected benefits derived by
Cook Inlet Region, Inc. occurred primarily
from unintentional, but certainly preventa-
ble, errors made by state agencies during
Implementation of the exchange, including
acquiescence in the application of Section
14(g) of ANCSA in clear contradiction to the
original intent of the exchange agreement. It
is, therefore, patently unfair for the News to
place any blame upon former Commisssioner
of Natural Resources Guy Martin as he had
left that position more than a year before
implementation of the exchange even began.

Lastly, the News article pointed out short-
comings in both the states review of the
Initial exchange agreement and in the
process of implementing the exchange. Many
people were involved in both aspects of the
exchange, and contributed to its many suc-
cesses, and its few failures. My role was
certainly pivotal in both aspects, and to that
extent | accept part of both any blame, as
well as credit. But why the problems oc-
curred is less a matter of personalities, and
more the result of the framework within

which the land exchange conveyances were
made.

The News is wrong in suggesting that the
Hammond administration's land manage-
ment system had virtually collapsed. In
fairness to the Department of Natural Re-
sources and other state employees who la-
bored in good faith to convey the large
entitlement identified in the agreement, it
must be pointed out that the background
against vhich those transfers were made was
unique in Alaska’ history.

In 1978, two years after the land exchange
was formalized and just as implementation
was beginning, the legislature became ob-
sessed by land disposals under pressure of
the Belme Homestead Initiative. It mandat-
ed a series of duties and deadlines, to be
accomplished largely within just 12 months,
to remove all impediments to large-scale
land disposals for private ownership. These
mandates included completing identification
of approximately 772,000 acres to fulfill the
entitlements of Alaska municipalities; iden-
tification and transfer to CIRI of its more
then 415,000 acres; and identification of tens-
of-thousands of acres of private land dispos-
als — tasks wunparalleled in the state’
history.

Foisted on an understaffed department,
there was no way ail those mandates could
be met within such unrealistic time frames
without significantly increasing the proba-
bilities for serious errors. Expressions of
these concerns to the legislature were shout-
ed down in committee hearings as bureau-
cratic blocking of legislative desires.

This is not meant to blame the legislature
for all the land exchange errors. But, the
politics of "Now, and damn the obstacles,”
as exhibited by the 1978 legislature, always
has a cost. The full costs for the roads,
schools and other services which ultimately
w ill be needed to support the helter-skelter
state land disposals of the past seven years
may never be tallied. In this instance,
however, the Daily News has performed a
service in identifying the unintended real
dollar costs of the errors caused by having to
hastily implement the CIRI exchar,ge. The
legislature and the people of Alaska would
do well to keep that in mind when making
future resource decisions with similar magni-
tudes and time constraints.

— Michael C.T. Smith

0 Michael C.T. Smith ie the pact Alaska director
of atete land*.
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Huhndorf keeping a stealthy head, steady hands at the helm of CIRI's financial empire
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State mistakes in land deals with Cook Inlet Region result In losses of up to $500 million

Tl

TS* tneg nf *rw
mrsundersta udg,sm% #prove/d

;ﬁ?“érr?p? i

L
*;
|hut mit ;}YI( nt Oq%mgtr%” e :lrv]irde

?)K«» «at«ured [}hem ,»h[l lt%lalg
would -

prodﬁrrp |P

)

ian before |t icntw whatm{ ¥
al wor

ol 1t reilommendatrons 01

nore r?f?rcrals car-
%ﬁm r{y pguﬂ coqfusror}

10 !1 a[ OLrEFc aU ree
e
ven tod ny of
A L
red Bob

LeR escahe ?1 for erc
||%nrr o{ natura re3ﬁurces

n told recentl¥ t n*
i el |
’ﬂ Wii(lrltg%l cgrrF idlell-*

ff rSst hd hhaend W

%ce eyances fn nret
rostae ikva b* g Teate
Fl(e a*n&sor[j)ncﬁtF Mrzad*
ok a;:;;rzrré’r

tt% 0l
AL
e a%r%rﬁn
L el e i

I 1971 with d: Iark%
tive Claimi éte lemen
@;é h wa

ed

Wr«l’( entnle ﬁ%ﬁrgﬁé

L

TEN YEARS LATER. AS THE STATE LOSSES MOUNT

To tha axiom

Faa afly 0xCuao

Anchorage International Air-

tes natronal forests or

0 ents é’r“Pn |[yingsgur dth

aIIIet ed  to kep
Sru?r d erve Jevensrﬁ§ currer]ul

Eo rt re user? to hear ﬁ

d all tbr memb rs
nqmatona delegatror%

strrred %onsrdéra%? contro
rt

d|| rent %ﬁp ?r 0

head
Jgaﬁ]ﬁ& %Y‘V t w?rrgr]r \f\vdaat# Iands af,%?
»19 ome. stream for tn* st

mith and other, Mate nffi
ma a srmrlar state-

gﬁﬁur srgnﬁrtures and] then Sll?r

SIt own Wrt?r gpr H
0 ratte sand erde wﬁat

dorf testirfr ebefore

end 0 ana
F/‘ |meé] tt H p n.
Ive ssocrrtmo » e<
oretm fne *
fon , Unider e « oot

when 3"V e
>oftrederveg q nd
regional atrnn »r\ "

(r)r:tereass in ?ne ennqrg R?I(!
wg&%gr?aé%am?to \{rﬁage
earér]rg tt mértreronr r:trav oeve
i
Lk

Iver end Beaver éreea

“he ey was Section I ]
enlsct st PN
O(E}(. rﬁ?f 3 tralde %P ar}]eg

?]n 1441 i laims _an.

|cr}remh ecor ora-

egs areo H

a n;erval 0 lf ¥1

0 royaltie d

wanson iver.and . B¥av¥r
0

I ? a%radre] I
0{ %gﬁ m Ofé W lﬁd

cme tg?f al r]fhe iyy 0r/heerr
i\? lR‘ﬁdey If tr:e SH::
%%Etby th érly AINES
VPP be lépeevtvheab dJ Sifu i
Frrn[rj i wou ¥Nto
E I eme{r{e‘rem our
uhndo%

ed tat 14 allowe
g tota am rsa 0
Waoaon

frducra fesp nsrbrlrty to
9 t%¥[rjo alt?r) S ear es?He

would |veor% cer? him e tors
aft&r g mone

\r%]d oulr ess; Od]e “for
i RN Earmr%s |
ippa b accrde
E%fr‘}r% B A
aryalpes wou not

I 'shouldn't ho criticis
f(%r tetak d\ t} ?ﬁr

m*cpa |s urruxs



J - |1 Anchorage Dally Naws

Slat* QOt Hs stare In CIRI land deal

People have a tendency to refer to the
Alaika Native Claims Settlement Act as a
give-away rather than a settlement of a
legitimate claim. But let's look at the facts
In the case of the Cook Inlet land trade.

Cook Inlet Region, Inc., Is In the most
populated part of Alaska and most of the
good land around the villages was either
homesteaded, Vullt upon by the government
or claimed by tbe state. Mountains and
glaciers were left.

We went to court and an Anchorage Judge
ruled that mountain tops and glaciers were
good subsistence hunting and fishing
grounds for Natives. | asked, if that was
true, why not trade for some Moose Range. |
was thin told by the Fish and Wildlife
Service that a moose couldn't live up there,
but a Native could.

CIRI appealed the decision and the Court
of Appeals said they bad never seen such an
atrocious decision and reversed It. The De-
partment of Interior was going to appeal to
the iftipreme Court so CIRI, ol which | was
then the president, decided lo go to Congress
lor help.

The Aleska Federation of Natives laughed
at us when we asked for support. To them
we were not Natives, since we in CIRI were
practically all quarter or half-Nallve.

Our land department prepared folders
which consisted of pictures of villages with a
little writing under each. There were also
pictures of the mountain tops and glaciers
we'd been offered by Interior. | spent almost
a year going to the congressmen and women
who had voted In favor of ANCSA, lobbying
to get their support.

Tuesday, December 31,IN5

The state said they had us over a barrel —
that CIRI had to take whatever was offered.
Bpt at the last Interior and Insular Affairs
Committee meeting that ! attended 1 was
pleasantly surprised. | didn't have to testify.
After calling the meeting to order, the
chairman told everyone that "the Depart-
ment of the Interior and tbe State of Alaska
are going to make an agreement with CIRI
that Is satlifsctory to CIRI or we. are not
going to appropriate any money for the
department.”" In a coupla of days, the agree-
ment was signed.

Now let's talk about how the state got
shaded. They received a “small amount ot
land™ In the Anchorage area that was due to
go to CIRI Included was the Campbell
Airstrip, which contained over 30,000 acres
of land now worth over $100,000 per acre and
10,000 acres at Point Woronzof, Point Mack-
enzie, Gooae Bay, Ehnendorf and Fort Rich-
ardson that's worth $50,000 an acre today.
Hence, the "unall amount” of land the state
recalved Is worth at least $5 billion. Now the

1 state Is crying because CIRI got $37 million
In additional royalties. In addition, the state
and the federal government have received
over $8.6 billion In lees and royalties be-
tween 1859 and 1884. If the state Is getting
shafted what are the Natives getting?

Without ANCSA, the title to the land each
of us owns In Alaska would be no good. How
would you, a property owner, feel If a Native
came along, said his relatives had lived on
your land and that he wanted it back?

| write this letter because | feel that the
whole story of the Cook Inlet land trade was
not published. The negotiators for the slate
and for CIRI should not be judged too

harshly.
arshy Ralph A. Johnae

Salamatof Native

Questions on CIRI land gi

Your feature article of Dec
mistakes cost millions™ Is excel!
er Ronnie Chappell has done an |

As noted, a key to Cook In
acquisition ol over hall ot t
Kenai gas field Is the federal Il
the village o( Salamatof. It
unbelievable that Mike Smith, |
tor 0t the State's Division of |
longtime staff member of the f
Land Use Planning Commissi
realize that the land grant ti
would, under section 14(g) com
the Kenai gas Held to the Cook i

The existence of Salamatof
village was very questionable. S
the Alaika Native Claims Act re
Native village, to be eligible;
grant, had to be named In th
sections 11 or 16. or be compd
more Natives. In the Egan adm
protest was filed on the groun
matof was not listed in sections
was not composed of 25 or n
Actually, most of the protests |
filed were dismissed by the D
Interior. However, the Egan ac
anticipating rejection of proli
talned from the Arctic Slope R<
ration a waiver of oil and gas r
granted to the also questions
Nulgsut, locted on the Colville
one In the Division of Lands,



forum

employed prior to 1971, knew that * regional
Native corporation would acquire mineral
rights to lands granted to a Native village.

All that Mike Smith needed to do was to
ask the older employees In the Division of
Lands, especially Dale Tubbs. All that Guy
Martin needed to do was to ask advice
within his own commissioner’ office from
Bill Fackler, formerly Deputy Commission-
er. Could Homar Burrell, former Director of
the Division of Oil and Gas, be right when
he refers to “Teapot Dome?"

>1lke Smith told {our reporter, “"When
youe in a situation like that with obviously
support and Instruction from up the lad-
der., Who was on that ladder? Gov.
Hammond? Sen. Stevens?

The environmentalists, as noted in the
article, pushed for the land trade that gaya
valuable gas and coal leases to the Cook
Inlet Region Inc. The environmentalists were
greatly aided by the flood of environmental-
ly oriented “planners™ who flooded the
Dlvisloa of Lands eerly In the Hammond
years. Without line responsibilities and, for
the most part, historically unconscious, the
planners accept preservation and oppose the
state's legitimate Interest in Its subsurface
wealth.

Still, there Is one bright spot that shines
through the dark complex of state errors.
Roy Huhndorf, head of the Cook Inlet
Region, does a far better job of balancing
development and conservation than the
state. Now that the damage to state royalty
Income has been done, | believe that the
millions of dollars from gas and future coal
royalties will be in the better hands.

— Charles F. Herbert





