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M E M B E R S  
S E N A T O R  B E T T Y E  F A H R E N K A M P  
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It is the intent of the Legislature that a person injured while 
working as a processing worker shall not be able to claim 
benefits from the Fishermen's Fund even though that person may 
hold a commercial fishing license.
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TO: Representative David Donley 
Chairman
House Labor and Commerce Committeei tdjl' "~ -r

FROM: Senator Fred F. Z h a r a ^ ^ ^ - ^ y
/t.

DATE: March 31, 1988

RE: CS For Senate Bill 309 —  "An Act 
commercial fisherman under statutes

relating to the definition 
regulating commercial fishing.

SB 309 amends 16.05.940(4) to eliminate processing workers on floating fish 
processing vessels from the definition of "commercial fisherman".

In 1986, the legislature passed a bill that exempted commercial fishermen from 
workers1 compensation coverage. This was done for two reasons: (1)
Commercial fishermen were not originally intended to be covered by workers' 
compensation. (2) Injured commercial fishermen are compensated under the 
provisions of maritime law; workers' compensation coverage would be an 
unnecessary duplication. The bill had the effect of affirming and clarifying 
the Department of Labor's current interpretation of the law.

The passage of the bill, however, resulted in one, unintentional side effect. 
Under current statutes, processing workers on board floating seafood 
processing vessels have been defined as "commercial fishermen" since they are 
part of the crew of a "floating craft used in transporting fish". Under the 
new law, they were now exempt from workers' compensation coverage, which 
raised havoc with floating processors' insurance rates. It was never the 
intent of the legislature to prevent processing vessel workers from being 
covered by workers' compensation.

In addition, SB 309 addresses an inconsistency in state law, now corrected by 
a recent attorney general's opinion. As commercial fishermen, floating 
processing vessel workers were required to hold commercial fishing licenses. 
Over half the proceeds from the sale of commercial fishing licenses ($18 from 
a $30 resident license and $54 from a $90 nonresident license) go to the 
Fishermen's Fund, a compensation program for injured commercial fishermen. 
Under a previous attorney general's opinion, floating processing workers were 
barred from receiving any benefits from the Fishermen's Fund. In the interest 
of fairness, people who cannot receive benefits from the fund should not be 
forced to pay into it.

In an opinion dated Oct. 20, 1987 (attached), however, the attorney general 
determined that processing workers did not, in fact, need to purchase or 
possess commercial fishing licenses. The attorney general found that



processing workers on seafood processing vessels were manufacturing employees 
(the same as their counterparts in a shoreside processing plant) and distinct 
from the traditional definition of a "commercial fisherman".

The seafood processing companies have told us that despite the October 
attorney general's opinion, they are still encountering a great deal of 
resistance in convincing their insurers that workers on floating processors 
qualify for workers' compensation.

SB 309 would clear up this issue and leave absolutely about what the statute 
means.

Backup information for SB 109 is attached, as follows:

1. Department of Labor fiscal note.

2. Department of Public Safety fiscal note.

3. Chronology of events.

4. Senate Labor and Commerce Letter of Intent.

5. Attorney General's opinion, dated Oct. 20, 1987, stating that
processing workers on mobile floating processing vessels are not 
required to hold commercial fishing licenses.

6. Attorney General's opinion, dated Feb. 22, 1984, stating that
workers on floating processing ships need commercial fishing 
licenses and workers in shorebased processing plants do not.

7. Attorney General's opinion, dated Nov. 15, 1982, stating that
floating processor workers do not qualify for Fishermen's Fund 
benefits.

8. Excerpt from the Division of Legal Service's "Report to the 
Thirteenth State Legislature Examining Court Decisions and 
Opinions of the Attorney General Construing Alaska Statutes", 
October, 1984, recommending legislative review of this issue.

9. Copies of the relevant stale statutes, 16.05.480 (Commercial 
fishing license) and 16.05.940(4) (Definition of commercial 
fisherman).

10. Chapter 77 from the 1986 session laws, "An Act Exempting
commercial fishermen from workers' compensation coverage."
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CHRONOLOGY OF EVENTS SURROUNDING SB 309

Nov., 1982

Feb., 1984 -

Oct., 1984 -

May, 1986 -

Spring, 1987

May, 1987 -

Summer, 1987

Oct., 1987 -

Spring, 1988 ■

Attorney General issues opinion (Asst. A.G. Gary Amendola to 
Glenn Lundell, deputy commissioner, Dept, of Labor, Nov. 15, 
file ft366-252-83) saying that crewmembers on board floating 
fish processing vessels are not, by definition, engaged in
"commercial fishing" and they do not qualify for Fisherman's 
Fund benefits (a special fund, administered by the Department 
of Labor, for compensating injured commercial fishermen).

Attorney General issues opinion (Asst. A.G. Kathleen McGuire to 
Lt. Col. Tetzlaff, Div. of Fish & Wildlife Protection, Feb. 22, 
file /rl66—358—84) saying that employees on board floating 
processing vessels, since they are engaged in the transport of 
fish, are required to have commercial fishing licenses.

The legislature's Division of Legal Services notes in its 
"Report to the Thirteenth State Legislature Examining Court 
Decisions and Opinions of the Attorney General Construing
Alaska Statutes" the inconsistency in the two previous AG 
opinions —  floating processing workers are required to have 
commercial fishing licenses, but they are denied Fisherman's
Fund benefits. Legislative review is recommended.

As part of an effort to clear up ambiguities and problems in 
regard to marine insurance, the Alaska Legislature passes a
bill exempting commercial fishermen from workers' compensation.

Seafood processors contact Senator Zharoff. They complain 
their insurance companies have informed them that since the 
employees on floating processing vessels are defined as 
"commercial fishermen", and since commercial fishermen are now 
exempt from workers' compensation, the insurance companies will 
no longer sell the processors workers' compensation coverage. 
Instead, the processors must buy more expensive marine 
protection and indemnity (P&I) insurance policies.

Senate Bill 309 introduced in an efrort to resolve the problem.

Seafood processors complain about Fish and Wildlife Protection 
officers boarding their processing vessels to enforce the 
requirement that all workers have commercial fishing licenses.

Attorney General issues opinion (Asst. A.G. Sarah McCracken to 
Col. Jack Jordan, director, Div. of Fish and Wildlife 
Protection, Oct. 20, file #661-87-0428) saying that processing 
workers on board mobile floating vessels are not "commercial 
fishermen" and do not need to hold commercial fishing licenses.

Insurance companies continue to charge P&I rates despite the 
most recent Attorney General's opinion. Source: Rick Lauber
of the Pacific Seafood Processors Association in testimony to 
the Senate Resources Committee, April 21.
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a  m a j o r i t y  o f  t h e  c o m m i t t e e  r e c o m m e n d e d  i t  b e  r e p l a c e d  w i t h

CS  FOR  SEN A TE  B I L L  N O .  3 0 9 ( L S C )

a n d  d o  p a s s  w i t h  a  L e t t e r  o f  I n t e n t .  T h e  r e p o r t  w a s  s i g n e d  
b y  S e n a t o r  K e l l y ,  C h a i r m a n  a n d  c o n c u r r e d  i n  b y  S e n a t o r s  
S z y m a n s k i  a n d  U e h l i n g .

Z e r o  f i s c a l  n o t e  p u b l i s h e d  t o d a y  f r o m  D e p a r t m e n t  o f  L a b o r .

L e t t e r  o f  I n t e n t  
f o r

C S S B  3 0 9 ( L S C )

I t  i s  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  a  p e r s o n  i n j u r e d  
w h i l e  w o r k i n g  a s  a  p r o c e s s i n g  w o r k e r  s h a l l  n o t  b e  a b l e  t o  
c l a i m  b e n e f i t s  f r o m  t h e  F i s h e r m e n ' s  F u n d  e v e n  t h o u g h  t h a t  
p e r s o n  m a y  h o l d  a  c o m m e r c i a l  f i s h i n g  l i c e n s e .

S EN A TE  B I L L  N O .  3 0 9  w a s  r e f e r r e d  t o  t h e  R e s o u r c e s  C o m m i t t e e .
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T h e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  SEN A TE  B I L L  NO ,  3 5 3  (A n  
A c t  e x t e n d i n g  t h e  a g r i c u l t u r a l  p r o d u c t i o n  c r e d i t  l a w ) . 
S e n a t o r  C o g h i l l ,  C h a i r m a n  s i g n e d  " d o  p a s s " .  S e n a t o r s  
D u n c a n ,  F a n n i n g  a n d  F i s c h e r  s i g n e d  " n o  r e c o m m e n d a t i o n " .
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r e l a t i n g  t o  t h e  r e f u n d s  o f  f i s h e r i e s  t a x  p r o c e e d s  m a d e  t o  
l o c a l  g o v e r n m e n t s )  a n d  a  m a j o r i t y  o f  t h e  c o m m i t t e e  
r e c o m m e n d e d  c a l e n d a r .  T h e  r e p o r t  w a s  s i g n e d  b y  S e n a t o r  
H e n s l e y ,  V i c e - c h a i r m a n  a n d  c o n c u r r e d  i n  b y  S e n a t o r s  F a i k s ,  
B i n k l e y  a n d  J o n e s .



M E M O R A N D U M  S t a t e  o f  A l a s k a
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T0: Co l .  J a c k  J o r d a n ,  D i r e c t o r  
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P r o t e c t i o n  
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THRU :

■bt
f r o m : Sa rah  E. McCracken

A s s i s t a n t  A t t o r n e y  G en e r a l  
N a t u r a l  R e sou rc e s -A ncho rag e

A March 17, 1987, memorandum from t h e n  A c t in g  D i r e c t o r  
C’a p t .  James N u tg r a s s  r e q u e s t e d  o u r  a d v i c e  r e g a r d i n g  v a r i o u s  
a s p e c t s  o f  A l a s k a ' s  commerc ia l  f i s h e r i e s  l i c e n s i n g  s t a t u t e s  (copy 
o f  memorandum a t t a c h e d ) . The memorandum a s k s  e s s e n t i a l l y  t h r e e  
q u e s t i o n s  r e q u i r i n g  i n t e r p r e t a t i o n  o f  r e l e v a n t  law:

1. I s  a p e r s o n  who works on t h e  f i s h  p r o c e s s i n g  l i n e  
o f  a m ob i l e  f l o a t i n g  p r o c e s s o r  o r  c a t c h e r - p r o c e s s o r  r e q u i r e d  to  
h o l d  a commerc ia l  f i s h i n g  l i c e n s e ?

2. Are crewmembers on a t e n d e r  o r  m ob i l e  f l o a t i n g  
p r o c e s s o r  r e q u i r e d  to  h o l d  commerc ia l  f i s h i n g  l i c e n s e s ?

3. Must t h e  s k i p p e r  o r  crew o f  a f r e i g h t  v e s s e l  
h a u l i n g  p r o c e s s e d  f i s h  to  m a rk e t  f o r  s a l e  h o ld  a commerc ia l  
f i s h i n g  l i c e n s e ?

A s u b s i d i a r y  q u e s t i o n  r a i s e d  by t h e  memorandum i s  
w h e th e r  t h e  d e f i n i t i o n  o f  " f i s h "  i n  AS 1 6 .0 5 .9 4 0 (1 0 ) ,  a s  t h a t  
t e rm  i s  u s e d  i n  t h e  l i c e n s i n g  r e q u i r em e n t  a t  AS l b . 05.480 and i n  
t h e  d e f i n i t i o n  o f  " commerc ia l  f i s h i n g "  i n  AS 1 6 .0 5 .9 4 0 ( 5 ) ,  
i n c l u d e s  f i s h  t h a t  a r e  a l r e a d y  dead o r  p r o c e s s e d .

Our summary r e s p o n s e  t o  t h e s e  q u e s t i o n s  i s  t h a t  an 
employee on a m ob i l e  f l o a t i n g  p r o c e s s o r  o r  c a t c h e r - p r o c e s s o r  
whose s o l e  f u n c t i o n  i s  t o  work on t h e  f i s h  p r o c e s s i n g  l i n e  
( g u t t i n g ,  p a c k in g ,  o r  m a i n t a i n i n g  f r e e z i n g  equ ipm en t ,  e t c . )  and 
who does n o t  engage i n  a c t u a l  f i s h i n g  a c t i v i t i e s  ( s e t t i n g  and 
h a u l i n g  n e t s ,  o p e r a t i n g  and r e p a i r i n g  g e a r )  o r  i n  t h e  n a v i g a t i o n  
and o p e r a t i o n  o f  t h e  v e s s e l  ( i n d e p e n d e n t  o f  i t s  p r o c e s s i n g  
f u n c t i o n s )  i s  n o t  r e q u i r e d  to  o b t a i n  a commerc ia l  f i s h i n g  
l i c e n s e .  However, i f  t h a t  p e r s o n ,  i n  a d d i t i o n  to  mere p r o c e s s i n g  
o f  f i s h ,  a l s o  engages  i n  f i s h i n g  a c t i v i t i e s  o r  a c t i v i t i e s  r e l a t e d
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t o  t h e  n a v i g a t i o n  o r  o p e r a t i o n  o f  t h e  v e s s e l  i t s e l f ,  he must
o b t a i n  a commerc ia l  f i s h i n g  l i c e n s e .  Crewmembers engaged i n  t h e  
o p e r a t i o n  and n a v i g a t i o n  o f  t e n d e r s  o r  mob i le  f l o a t i n g  p r o c e s s o r s  
t h a t  t r a n s p o r t  u n p r o c e s s e d  f i s h  must o b t a i n  commerc ia l  f i s h i n g  
l i c e n s e s .  The s k i p p e r  o r  crew o f  a f r e i g h t  v e s s e l  u sed  on ly  to
t r a n s p o r t  p r o c e s s e d  f i s h  n eed  n o t  h o ld  a commerc ia l  f i s h i n g
l i c e n s e .  Our a n a l y s i s  f o l l o w s .
1. Commercia l f i s h i n g  l i c e n s e  r e q u i r em e n t .

The g e n e s i s  o f  y ou r  i n q u i r y  i s  AS 1 6 .0 5 .4 8 0 ( a ) ,  which 
r e q u i r e s  e v e r y  p e r s o n  engaged  i n  "commerc ia l  f i s h i n g "  i n  w a t e r s  
s u b j e c t  t o  A l a s k a ' s  j u r i s d i c t i o n  t o  o b t a i n  a commerc ia l  f i s h i n g  
l i c e n s e  f rom t h e  s t a t e .  1/ Th i s  p r o v i s i o n  has e x i s t e d  i n
v i r t u a l l y  i d e n t i c a l  form s i n c e  t h e  f i r s t  s t a t e  f i s h  and game code 
was e n a c t e d  i n  1959. 2J

The te rm  "commerc ia l  f i s h i n g "  i s  d e f i n e d  i n  AS
16 .0 5 .9 4 0 (5 )  as  f o l l o w s :

(5) " commerc ia l  f i s h i n g "  means t h e  t a k i n g ,  f i s h i n g  
f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r
f i s h e r y  r e s o u r c e s  w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f
them f o r  p r o f i t ,  o r  by s a l e ,  b a r t e r ,  t r a d e ,  o r  i n
commerc ia l  c h a n n e l s ;  t h e  f a i l u r e  t o  h ave  a v a l i d

1 /  The f u l l  t e x t  o f  AS 16 .0 5 .4 8 0 ( a )  p r o v i d e s :
Sec . 1 6 .0 5 .4 8 0 .  Commercial f i s h i n g  l i c e n s e s ,  (a) 
A p e r s o n  engaged  In commerc ia l  f i s h i n g  i h a l l  
o b t a i n  a commerc ia l  f i s h i n g  l i c e n s e .  The f e e  f o r  
t h e  l i c e n s e  i s  $30 f o r  r e s i d e n t s ,  and $90 f o r  
n o n r e s i d e n t s .  Excep t  f o r  t h o s e  wh ich  a r e  a l s o  
e n t r y  o r  i n t e r im - u s e  p e rm i t s ,  a l l  commerc ia l  
f i s h i n g  l i c e n s e s  a r e  n o n t r a n s f e r a b l e . The 
commerc ia l  f i s h i n g  l i c e n s e  s h a l l  be r e t a i n e d  i n  
t h e  p o s s e s s i o n  o f  t h e  l i c e n s e e ,  r e a d i l y  a c c e s s i b l e  
f o r  i n s p e c t i o n  a t  a l l  t im e s .  No more t h a n  one f e e  
may be c h a rg ed  a n n u a l l y  a g a i n s t  a p e r s o n .  For th e  
p u rp o s e s  o f  t h i s  s e c t i o n ,  " commerc ia l  f i s h i n g  
l i c e n s e "  i n c l u d e s  e n t r y  p e rm i t s  and i n t e r im - u s e  
p e rm i t s  i s s u e d  u n d e r  AS 16.43 and crewmember 
f i s h i n g  l i c e n s e s .

2 / Sec .  6, a r t .  I l l ,  ch .  94, SLA 1959.
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s u b s i s t e n c e  p e rm i t  i n  p o s s e s s i o n ,  i f  r e q u i r e d  by 
s t a t u t e  o r  r e g u l a t i o n ,  i s  c o n s i d e r e d  p r ima f a c i e  
e v id e n c e  o f  commerc ia l  f i s h i n g  i f  commerc ia l 
f i s h i n g  g e a r  as  s p e c i f i e d  by r e g u l a t i o n  i s  
i n v o lv e d  i n  t h e  t a k i n g ,  f i s h i n g  f o r ,  o r  p o s s e s s i o n  
o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h  r e s o u r c e s ;

Th i s  d e f i n i t i o n ,  w i t h  t h e  e x c e p t i o n  o f  r e f e r e n c e  to  th e  f a i l u r e  
to  have a v a l i d  s u b s i s t e n c e  p e rm i t  i n  p o s s e s s i o n ,  has a l s o  
e x i s t e d  i n  v i r t u a l l y  t h e  same form s i n c e  s t a t e h o o d .  3/

On i t s  f a c e ,  AS 1 6 .0 5 . 4 8 0 ( a ) ,  as  i t s  te rms a r e  d e f i n e d  
i n  AS 1 6 .0 5 .9 4 0 ( 5 ) ,  r e q u i r e s  a commerc ia l  f i s h i n g  l i c e n s e  o n ly  o f  
t h o s e  p e r s o n s  who a r e  a c t u a l l y  t a k i n g ,  f i s h i n g  f o r ,  o r  p o s s e s s i n g  
f i s h e r y  r e s o u r c e s  w i t h  th e  i n t e n t  o f  s e l l i n g  them.

As e x p l a i n e d  i n  1984 I n f .  Op. A t t ' y  Gen. (Feb . 22;
166 -358 -84 ) ,  " p o s s e s s i o n "  o f  f i s h  r e q u i r e s  a d eg r e e  o f  owne rsh ip
o r  c o n t r o l .  A p e r s o n  who m e re ly  works on a p r o c e s s i n g  l i n e  a t  a
cann e ry  and  whose s o l e  f u n c t i o n  i s  t o  p r o c e s s  f i s h  does n o t
e x e r c i s e  t h e  r e q u i s i t e  i n d i c i a  o f  p o s s e s s i o n  t o  f i t  w i t h i n  t h e  
meaning o f  a p e r s o n  " t a k i n g ,  f i s h i n g  f o r ,  o r  p o s s e s s i n g "  f i s h  t o  
r e q u i r e  a l i c e n s e .  See c a s e s  c i t e d  i n  1984 I n f .  Op. A t t ' y  G en . ,  
s u p r a . In  t h i s  r e g a r d ,  t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  
t h a t  when l e g i s l a t i v e  i n t e n t  i s  u n c l e a r ,  t h e  meaning o f  d o u b t f u l  
words may be d e t e rm in e d  by r e f e r r i n g  t o  a s s o c i a t e d  words 
(n o s c i t u r  a s o c i i s ) i s  a p p l i c a b l e ,  as e x p l a i n e d  below. See 2A N. 
S i n g e r  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n , §47.16 (4 th  ed . 1984); 
s ee  a l s o  S t a t e ,  Rea l  E s t a t e Comm'n v"! J o h n s t o n ,  682 P . 2d 383, 
386-87 (A la sk a  1984).

To t h e  e x t e n t  t h a t  t h e  word " p o s s e s s i o n "  i n  AS 
16 .0 5 .940 (5 )  i s  u n c l e a r ,  i t  s h o u ld  be i n t e r p r e t e d  i n  l i g h t  o f  t h e  
r e l a t e d  terras " t a k i n g "  and " f i s h i n g "  f o r  f i s h .  4J  In  t h i s

3 / S e c .  2 ( n ) ,  a r t .  I ,  ch .  94, SLA 1959.
4V The t e rm  " t a k e "  i s  d e f i n e d  i n  AS 16 .0 5 .940 (3 1 )  as f o l l i w s :

(3) _ " t a k e "  means t a k i n g ,  p u r s u i n g ,  h u n t i n g ,  
f i s h i n g ,  t r a p p i n g ,  o r  i n  any manner d i s t u r b i n g ,  
c a p t u r i n g ,  o r  k i l l i n g  o r  a t t e m p t i n g  to  t a k e ,

(F o o tn o te  c o n t i n u e d )
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c o n t e x t ,  we b e l i e v e  " p o s s e s s i o n "  o f  f i s h  s h o u l d  be i n t e r p r e t e d  to 
mean p o s s e s s i o n  t h a t  i s  a s s o c i a t e d  w i t h  f i s h i n g  a c t i v i t i e s ,  i . e . , 
e x e r c i s i n g  some c o n t r o l  o v e r  t h e  f i s h ,  as  opposed to  mere 
h a n d l i n g  o f  f i s h  i n  a p r o c e s s i n g  p l a n t .  We b e l i e v e  t h i s  a p p l i e s  
r e g a r d l e s s  o f  w h e th e r  t h e  w o rke r  i s  p r o c e s s i n g  f i s h  on b o a rd  a 
f l o a t i n g  o r  a s t a t i o n a r y  p r o c e s s i n g  v e s s e l .  5 /  S im i l a r l y ,  a 
p e r s o n  who i s  m e re ly  p r o c e s s i n g  f i s h  on b o a rd  a c a t c h e r - p r o c e s s o r  
and who does no o t h e r  f u n c t i o n  r e l a t e d  t o  f i s h i n g  o r  t h e  
o p e r a t i o n  o f  t h e  v e s s e l ,  would n o t  r e q u i r e  a commerc ia l f i s h i n g  
l i c e n s e .  6/
2. D e f i n i t i o n  o f  "commerc ia l  f i s h e rm a n . "

The above c o n c l u s i o n s  a r e  c o n s i s t e n t  w i t h  t h e  
i n t e r p r e t a t i o n  o f  AS 23.35 a r t i c u l a t e d  i n  1982 I n f .  Op. A t t ' y  
Gen. (Nov. 15; 366 -252 -83 ) ,  t h a t  employees  p r o c e s s i n g  f i s h  on
f l o a t i n g  p r o c e s s o r s  a r e  n o t  " commerc ia l  f i s h i n g "  and hence do n o t  
q u a l i f y  f o r  " f i s h e rm a n ' s  fund "  b e n e f i t s .  (Copy o f  memorandum 
a t t a c h e d ) . T h a t  memorandum n o t e d ,  however ,  t h a t  " t h e  
[D je p a r tm en t  [ o f  F i s h  and Game] h a s  b een  a d v i s i n g  owners o f  
p r o c e s s o r s  t o  p u r c h a s e  commerc ia l  f i s h i n g  l i c e n s e s  f o r  t h o s e  
p e r s o n s  employed on b o a rd  a l t h o u g h  t h e  law i s  n o t  p e r f e c t l y  c l e a r  
on t h a t  r e q u i r e m e n t . "

The am b ig u i t y  r e g a r d i n g  w h e th e r  employees  on f l o a t i n g  
c a n n e ry  v e s s e l s  o r  f i s h  p r o c e s s o r s  a r e  " commerc ia l  f i s h i n g "  
d e r i v e s  f rom t h e  s t a t u t o r y  d e f i n i t i o n  o f  " commerc ia l  f i s h e rm an "  
s e t  o u t  a t  AS 1 6 .0 5 .9 4 0 (4 ) ;

(4) " commerc ia l  f i s h e rm an "  means an i n d i v i d u a l  who
f i s h e s  com m erc i a l l y  f o r ,  t a k e s ,  o r  a t t em p t s  to

(F o o tn o t e  c o n t i n u e d )
p u r s u e ,  h u n t ,  f i s h ,  t r a p ,  o r  i n  any manner c a p t u r e  
o r  k i l l  f i s h  o r  game;

5/ To t h e  e x t e n t  t h a t  t h i s  c o n c l u s i o n  d e p a r t s  from t h a t  r e a c h e d  
i n  1984 I n f .  Op. A t t ' y  Gen. (Feb . 22; 166 -350 -84 ) ,  th e  e a r l i e r  
memorandum i s  h e r e b y  o v e r r u l e d  on t h i s  p o i n t  o n l y .
6/ We r e c o g n i z e  t h a t  on many c a t c h e r  p r o c e s s o r s ,  crewmembers 
p a r t i c i p a t e  a t  t im e s  i n  a l l  a s p e c t s  o f  t h e  o p e r a t i o n  - -  b o t h  
f i s h i n g  and p r o c e s s i n g .  These crewmembers would r e q u i r e  a 
l i c e n s e .
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t a k e  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  
o f  t h e  s t a t e  by any m ean s , and i n c l u d e s  ev e ry  
i n d i v i d u a l  a b o a rd  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u rp o s e s  who p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
i n  t h e  t a k i n g  o f  t h e s e  raw f i s h e r y  p r o d u c t s ,  
w h e th e r  p a r t i c i p a t i o n  i s  on s h a r e s  o r  as an 
employee o r  o t h e rw i s e ;  however ,  t h i s  d e f i n i t i o n  
does n o t  a p p ly  t o  anyone a b o a rd  a l i c e n s e d  v e s s e l  
as  a v i s i t o r  o r  g u e s t  who does n o t  d i r e c t l y  o r  
i n d i r e c t l y  p a r t i c i p a t e  i n  t h e  t a k i n g ;  and t h e  term 
"commerc ia l  f i s h e rm an "  i n c l u d e s  t h e  crews o f  
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s ed  i n  
t r a n s p o r t i n g  f i s h ;
The te rm  "commerc ia l  f i s h e rm an "  i s  n o t  a c t u a l l y  u s e d  i n

AS 16 .0 5 .4 8 0 ( a )  n o r  i n  AS 1 6 .0 5 .9 4 0 (5 ) ,  t h e  o p e r a t i v e  p r o v i s i o n s  
t h a t  r e q u i r e  a p e r s o n  engaged i n  " commerc ia l  f i s h i n g "  to  o b t a i n  a 
commerc ia l  f i s h i n g  l i c e n s e .  However, t h e  e x i s t e n c e  o f  t h e  
d e f i n i t i o n  i n  AS 16, and i t s  o s t e n s i b l y  b r o a d  a p p l i c a t i o n  to  " t h e  
crews o f  f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h , "  r a i s e s  some 
q u e s t i o n  as to  w h e th e r  employees who work on f i s h  p r o c e s s i n g  
l i n e s  a b o a rd  v e s s e l s  a r e  " commerc ia l  f i s h e rm e n "  and w he th e r  t h a t  
d e f i n i t i o n  c o r r e l a t e s  p r e c i s e l y  w i t h  t h e  d e f i n i t i o n  o f  
" commerc ia l  f i s h i n g "  i n  AS 1 6 .0 5 .9 4 0 (5 ) .

The r e l a t i o n s h i p  be tween t h e  d e f i n i t i o n  o f  "commerc ia l
f i s h e rm an "  i n  AS 16 .0 5 .940 (4 )  and t h e  c l a s s  o f  p e r s o n s  who must 
o b t a i n  commerc ia l  f i s h i n g  l i c e n s e s  i s  f o r t i f i e d  by two f a c t o r s :
(1) t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  te rm  and (2) i n t e r p r e t i v e  
r e g u l a t i o n s .

F i r s t ,  t h e  s t a t u t o r y  d e f i n i t i o n  o f  "commerc ia l  
f i s h e rm an "  i n  AS 16 .05 .940 (4 )  d e r i v e s  f rom s e c t i o n  2 ( o ) ,  ch .  94, 
SLA 1959. 7/ The p r e s e n t  s t a t u t o r y  r e q u i r e m e n t  r e g a r d i n g

7 / The t e x t  o f  t h a t  d e f i n i t i o n  p r o v i d e d :
(o) "Commercia l f i s h e rm a n " :  an i n d i v i d u a l  who
f i s h e s  com m e rc i a l l y  f o r ,  t a k e s  o r  a t t e m p t s  to  t a k e  
f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  o f  
A la sk a  by any means, and i n c l u d i n g  eve ry  
i n d i v i d u a l  a b o a rd  b o a t s  o p e r a t e d  f o r  f i s h i n g

(F o o t n o t e  c o n t i n u e d )
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commerc ia l  f i s h i n g  l i c e n s e s  d e r i v e s  from s e c t i o n  6, a r t i c l e  I I I ,  
ch .  94, SLA 1959, wh ich  p r o v id e d :

Sec .  6. Commercial F i s h i n g  L i c e n s e .  A commerc ia l  
f i s h i n g  l i c e n s e  s h a l l  be o b t a i n e d  by each  and 
e v e ry  i n d i v i d u a l  b e f o r e  he s h a l l  become engaged  as 
a f i s h e rm a n  as  above d e f i n e d .  The f e e  f o r  such 
l i c e n s e  s h a l l  be $10.00 f o r  r e s i d e n t s ,  and $15.00 
f o r  n o n - r e s i d e n t s .

The re  i s  no d e f i n i t i o n  o f  " f i s h e rm an "  i n  ch .  94, SLA 1959; 
however ,  t h e r e  i s  t h e  above d e f i n i t i o n  o f  "commerc ia l  f i s h e rm an "  
s e t  o u t  i n  s e c t i o n  2 ( o ) ,  a r t i c l e  I I I ,  ch .  94, SLA 1959, and 
l o g i c a l l y  t h i s  must be t h e  d e f i n i t i o n  r e f e r r e d  t o  i n  s e c t i o n  6. 
Thus , u n l i k e  t h e  p r e s e n t  s t a t u t o r y  l an gu ag e  a t  AS 1 6 .0 5 .4 8 0 ( a )  
t h a t  r e q u i r e s  commerc ia l  f i s h i n g  l i c e n s e s  o f  p e o p l e  engaged  i n  
"commerc ia l  f i s h i n g , "  t h e  s t a t u t o r y  l a n gu ag e  from which t h i s  
p r o v i s i o n  d e r i v e s  d i d  r e f e r e n c e  t h e  d e f i n i t i o n  o f  "commerc ia l  
f i s h e rm a n , "  and e a ch  "commerc ia l  f i s h e rm an "  had to  o b t a i n  a 
l i c e n s e .

A l th ough  we have found no l e g i s l a t i v e  h i s t o r y  t h a t  
sheds  l i g h t  on t h e  r e a s o n  f o r  t h e  l anguag e  change from s e c t i o n  6, 
a r t i c l e  I I I ,  ch .  94, SLA 1959 to  t h e  l an gu ag e  now i n  AS 
1 6 .0 5 . 4 8 0 ( a ) ,  i t  does  n o t  a p p e a r  t h a t  t h e r e  was any l e g i s l a t i v e  
i n t e n t  t o  d i v o r c e  t h e  s t a t u t o r y  l i c e n s e  r e q u i r em e n t  i n  AS 
1 6 .0 5 .4 8 0 ( a )  f rom t h e  d e f i n i t i o n  o f  " commerc ia l  f i s h e rm a n . "  
Hence we b e l i e v e  t h a t  t h e  c u r r e n t  d e f i n i t i o n  o f  "commerc ia l  
f i s h e rm an "  s h o u ld  be r e a d  i n  harmony w i t h  AS 1 6 .0 5 .4 8 0 ( a )  and be 
a g u id e  i n  i n t e r p r e t i n g  who must o b t a i n  a l i c e n s e .

( F o o tn o t e  c o n t i n u e d )
p u rp o s e s  who p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
i n  t h e  t a k i n g  o f  t h e  raw f i s h e r y  p r o d u c t s  above 
m en t i o n e d ,  w h e th e r  such  p a r t i c i p a t i o n  be on s h a r e s  
o r  a s  employee o r  o t h e rw i s e ;  p r o v i d e d ,  however ,  
t h i s  s h a l l  n o t  a p p ly  t o  anyone ab o a rd  a l i c e n s e d  
v e s s e l  m e r e ly  a s  a v i s i t o r  o r  g u e s t  who does no t  
d i r e c t l y  o r  i n d i r e c t l y  p a r t i c i p a t e  i n  th e  s a i d  
t a k i n g .  The t e rm  "commerc ia l  f i s h e rm an "  s h a l l  
a l s o  i n c l u d e  t h e  crews o f  t e n d e r s  o r  o t h e r  
f l o a t i n g  c r a f t  u sed  i \  t r a n s p o r t i n g  f i s h .
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The above c o n c l u s i o n  i s  s t r e n g t h e n e d  a l s o  by t h e  f a c t  
t h a t  t h e  b o a rd  o f  f i s h e r i e s  has  a d o p te d  a r e g u l a t i o n ,  5 AAC 
3 9 .1 1 0 ( a ) ,  t h a t  r e q u i r e s  a " commerc ia l  f i s h e rm an "  who does n o t  
h o l d  a v a l i d  i n t e r im - u s e  o r  e n t r y  p e rm i t  t o  o b t a i n  a "crew member 
f i s h i n g  l i c e n s e . "  8 /  In  t h e  a b s en c e  o f  any d i s c r e e t  d e f i n i t i o n  
o f  " commerc ia l  f i s h e rm an "  i n  t h e  a d m i n i s t r a t i v e  code ,  we
i n t e r p r e t  t h i s  te rm  i n  l i g h t  o f  t h e  s t a t u t o r y  d e f i n i t i o n  o f  
" commerc ia l  f i s h e rm a n "  i n  AS 1 6 .0 5 .9 4 0 ( 4 ) .  We a l s o  r e a d
"crewmember f i s h i n g  l i c e n s e "  as i n c l u d e d  w i t h i n  th e  d e f i n i t i o n  o f
"commerc ia l  f i s h i n g  l i c e n s e "  i n  AS 1 6 .0 5 . 4 8 0 ( a ) .  9/

Based upon t h e  above a n a l y s i s ,  we b e l i e v e  t h a t  t h e  
d e f i n i t i o n  o f  "commerc ia l  f i s h e rm an "  i n  AS 16 .05 .940 (4 )  s h o u ld  be 
a g u i d e l i n e  i n  d e t e rm in i n g  who i s  " commerc ia l  f i s h i n g "  and hence  
r e q u i r e d  to  o b t a i n  a commerc ia l  f i s h i n g  l i c e n s e .  However, 
a l t h o u g h  t h e  d e f i n i t i o n  o f  " commerc ia l  f i s h e rm an "  a p p e a r s  t o  
c o v e r  b r o a d l y  t h e  "c rews o f  t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  
i n  t r a n s p o r t i n g  f i s h , "  we do n o t  f i n d  t h a t  t h i s  c o v e r s  employees 
abo a rd  f l o a t i n g  c r a f t  who m e re ly  p r o c e s s  f i s h  and who do n o t  
engage i n  t h e  o p e r a t i o n  o r  n a v i g a t i o n  o f  t h e  v e s s e l .  T h i s

8 / The t e x t  o f  5 AAC 39 .110 (a )  p r o v i d e s :
5 AAC 39 .110 . Crew member f i s h i n g  l i c e n s e
r e q u i r e m e n t s . (a ) Each commerc ia l  f i s h e rm an  who
uoes n o t  h o l d  a v a l i d  i n t e r im - u s e  o r  e n t r y  p e rm i t  
c a r d  i s s u e d  by t h e  Commercial F i s h e r i e s  E n t r y
Commission s h a l l  o b t a i n  a crewmember f i s h i n g
l i c e n s e  b e f o r e  f i s h i n g  i n  any w a t e r s  o f  A la s k a .  A 
crew member f i s h i n g  l i c e n s e  i s  n o t  r e q u i r e d  f o r  
t h e  h o l d e r  o f  a v a l i d  i n t e r im - u s e  o r  e n t r y  p e rm i t  
c a r d .

9 /  As 16 .0 5 .480  s p e c i f i e s  t h a t  " ' c om m e r c i a l  f i s h i n g  l i c e n s e '
T n c lu d e s  e n t r y  p e rm i t s  and i n t e r im - u s e  p e rm i t s  i s s u e d  u n d e r  AS 
16.43 and crewmember f i s h i n g  l i c e n s e s . "  The te rm "c rew " i s
d e f i n e d  i n  5 AAC 39 .110 (e )  a s :

(e )  I n  t h i s  s e c t i o n ,  "c rew" means t h e  a c t i v i t i e s  
o f  a commerc ia l  f i s h e rm an  as  d e f i n e d  i n  AS 
1 6 .0 5 .9 4 0 ( 4 ) ,  who i s  a c t i v e l y  engaged i n  th e
o p e r a t i o n  o f  f i s h i n g  g e a r  t h a t  i s  b e in g  o p e r a t e d
i n  t h e  manner d e s c r i b e d  i n  5 AAC 39 .107 .
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c o n c l u s i o n  i s  b a sed  upon a r e v i ew  o f  t h e  s t a t u t o r y  scheme a s  a 
whole and a r e a d i n g  o f  a s s o c i a t e d  words w i t h i n  t h e  d e f i n i t i o n  o f  
" commerc ia l  f i s h e rm a n , "  e x p l a i n e d  b e low .
3. Scope o f  "c rews o f  o t h e r  f l o a t i n g  c r a f t  u s ed  to  t r a n s p o r t  

f i s h . "
F i r s t ,  as  d i s c u s s e d  above ,  we do n o t  v iew AS 

1 6 . 0 5 . 4 8 0 ( a ) ,  s t a n d i n g  a l o n e ,  as r e q u i r i n g  p e r s o n s  who m e re ly  
p r o c e s s  f i s h  t o  h o ld  a- commerc ia l  f i s h i n g  l i c e n s e .  The s t a t u t o r y  
d e f i n i t i o n  o f  " commerc ia l  f i s h e rm a n , "  w h i l e ,  as  e x p l a i n e d  above , 
r e l e v a n t  i n  i n t e r p r e t i n g  who mus t h o l d  a  l i c e n s e ,  s h ou ld  be 
c o n s t r u e d  i n  harmony w i t h  t h e  te rm s  u s e d  i n  AS 1 6 .0 5 .4 8 0 ( a ) .  See 
g e n e r a l l y  S t a t e  v .  F i r s t  N a t .  Bank o f  Ancho rage ,  660 P . 2d 406, 
4l3 (A la sk a  1982) .

Second , r e a d i n g  d o u b t f u l  words i n  harmony w i t h  
a s s o c i a t e d  words i n  AS 1 6 . 0 5 . 9 4 0 ( 4 ) ,  we b e l i e v e  t h a t  " t e n d e r s  o r  
o t h e r  f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h "  r e l a t e s  t o  c r a f t  
u s ed  i n  t a k i n g  and t r a n s p o r t i n g  raw , r a t h e r  t h a n  f u l l y  p r o c e s s e d  
f i s h .  AS 16 .0 5 .9 4 0 (4 )  s p e c i f i e s  t h a t  " commerc ia l  f i s h e rm an "  
" i n c l u d e s  e v e r y  i n d i v i d u a l  a b o a rd  a b o a t  o p e r a t e d  f o r  f i s h i n g  
p u rp o s e s  who p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  i n  th e  t a k i n g  o f  
t h e s e  raw f i s h e r y  p r o d u c t s  . . . "  (Emphas is  a d d e d ) .  S in ce  t e n d e r s  
t r a n s p o r t  raw f i s h ,  we b e l i e v e  t h a t  t h e  te rm  " t e n d e r s  and o t h e r  
f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h "  mus t  be r e a d  i n  
a s s o c i a t i o n  w i t h  t h e  r e s t  o f  AS 1 6 .0 5 .9 4 0 (4 )  to  r e f e r  to  v e s s e l s  
u s ed  to  t r a n s p o r t  raw o r  p a r t i a l l y  p r o c e s s e d  f i s h ,  as opposed t o  
b a r g e s  c a r r y i n g  f u l l y  p r o c e s s e d  f i s h e r y  p r o d u c t s  to  m a rk e t .  10/ 
We a l s o  do n o t  v iew  an employee on a p r o c e s s i n g  v e s s e l  who m e re ly  
p r o c e s s e s  f i s h  and does n o t  engage  i n  o t h e r  a s p e c t s  o f  t h e

10/ C a p t a i n  N u tg r a s s  had  r e q u e s t e d  i n  p a r t i c u l a r  an 
i n t e r p r e t a t i o n  o f  t h e  word " f i s h "  d e f i n e d  i n  AS 16 .0 5 .9 4 0 (1 0 ) ;  he 
s u g g e s t e d  t h a t  i f  " f i s h "  i n c l u d e s  dead  ( p r o c e s s e d )  f i s h ,  by 
l o g i c a l  e x t e n s i o n  " p e r s o n n e l  o f  a i r l i n e s  and f r e i g h t  companies 
t r a n s p o r t i n g  f i s h  t o  m a rk e t  would be r e q u i r e d  t o  have commerc ia l  
f i s h i n g  l i c e n s e s . "  Fo r  t h e  r e a s o n s  s t a t e d  above ,  we con c lud e  
t h a t  i n  c o n t e x t ,  t h e  t e rm  " f i s h "  as  u s e d  i n  AS 16 .05 .940 (4 )  does 
n o t  i n c l u d e  f u l l y  p r o c e s s e d  f i s h .  However, we a l s o  b e l i e v e  t h a t  
t h e  g e n e r a l  d e f i n i t i o n  o f  " f i s h "  i n  AS 16 .05 .940 (10 )  (which 
i n c l u d e s  f i s h  " i n  any s t a g e  o f  i t s  l i f e  c y c l e " )  does i n c l u d e  dead 
and p r o c e s s e d  f i s h ,  u n l e s s  t h e  c o n t e x t  o t h e rw i s e  p r o v i d e s .
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v e s s e l ' s  o p e r a t i o n  to  be a "crewmember" w i t h i n  t h e  meaning o f  a 
p e r s o n  engaged i n  " commerc ia l  f i s h i n g . "  Such a b ro ad  
i n t e r p r e t a t i o n  would n o t  h a rmon ize  w i t h  t h e  o t h e r  language  
( d i s c u s s e d  above) i n  AS 16 .0 5 .940 (4 )  and AS 1 6 .0 5 .9 4 0 (5 ) .  11/
4. Summary.

I n  summary, you r  s p e c i f i c  q u e s t i o n s  and ou r  answers  a r e  
as  f o l l o w s :

Q . l .  I s  a p e r s o n  who works on th e  f i s h  p r o c e s s i n g  l i n e  
o f  a m ob i l e  f l o a t i n g  p r o c e s s o r  o r  c a t c h e r - p r o -  
c f i s so r  r e q u i r e d  to  h o ld  a commerc ia l  f i s h i n g  
1:. cense?

A. No, so long  as  t h e  p e r s o n  does n o t  engage i n  any

11/ I t  may be o f  some u se  to  compare c e r t a i n  o t h e r  s t a t e  and 
"Federal laws t h a t  d i s t i n g u i s h  be tween crewmembers who o p e r a t e  
v e s s e l s  and o t h e r  employees a b o a rd .  For examp le ,  t h e  F a i r  Labo r 
S t a n d a rd s  Act p r o v i d e s  c e r t a i n  e x c e p t i o n s  from minimum wage 
r e q u i r em e n t s  f o r  employees who p r o c e s s ,  c a n ,  o r  pack f i s h  o r  
s h e l l  f i s h  " a t  s e a  as an i n c i d e n t  t o  . . .  f i s h i n g  o p e r a t i o n s "  (29 
U .S .C . §213( a ) ( 5 ) ) ,  and f o r  " s e am en . "  (29 U .S .C . §213( b ) ( 6 ) ) .  
The l a t t e r  te rm  i s  d e f i n e d  as  an employee who p e r fo rm s  " s e r v i c e  
which i s  r e n d e r e d  p r im a r i l y  a s  an a i d  i n  t h e  o p e r a t i o n  o f  [a] 
v e s s e l  as a means o f  t r a n s p o r t a t i o n ,  p r o v i d e d  he p e r f o rm s  no 
s u b s t a n t i a l  amount o f  work o f  a d i f f e r e n t  c h a r a c t e r . "  29 C .F .R .  
§783.31 . See a l s o  29 C .F .R . §783 .32 . And s e e  W o r th in g ton  v . 
I c i c l e  S e a fo o d s ,  I n c . ,  796 F .2d  337, 338 (9 t h  C i r . 1986) . Under
A la sk a  law , t h e  minimum wage exemp t ion  o n ly  a p p l i e s  to  " s e am en . "  
AS 2 3 .1 0 .0 6 0 (1 2 ) .  Thus , i n  some a r e a s  o f  law , a d i s t i n c t i o n  i s  
made be tween  t h e  f u n c t i o n s  o f  seamen (who may be v iewed  a s
"crewmen") and employees who m e re ly  p r o c e s s  f i s h .  (However,  
compare c i t i z e n s h i p  r e q u i r em e n t s  f o r  "seamen" on c e r t a i n  l a r g e  
documented v e s s e l s .  46 U .S .C . §8103(b) and 46 U .S .C . §8701 (a ) (7 )  
and ( b ) . The te rm  "seamen" i s  n o t  d e f i n e d  i n  t h e s e  s t a t u t e s  and 
t h e r e  a p p e a r s  t o  be a d i f f e r e n c e  o f  i n t e r p r e t a t i o n  as  to  w h e th e r  
th e  te rm  "seamen" a p p l i e s  o n ly  t o  t h a  deck crew and p e r s o n s  i n  a 
p o s i t i o n  d i r e c t l y  r e l a t e d  to  n a v i g a t i o n ,  o r  to  any employee 
engaged i n  any c a p a c i t y  on t h e  v e s s e l .  See e . g .  d e f i n i t i o n  o f
"seamen" u n d e r  m e rch an t  seamen p r o t e c t i o n  and r e l i e f  law , 46
U .S .C . §10101(3))
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a c t i v i t i e s  r e l a t i n g  t o  o p e r a t i o n  and n a v i g a t i o n  o f  
t h e  v e s s e l  ( o t h e r  t h a n  p r o c e s s i n g ) .

Q .2 .  Do crewmembers on a t e n d e r  o r  m ob i l e  f l o a t i n g  
p r o c e s s o r  r e q u i r e  a commerc ia l  f i s h i n g  l i c e n s e ?

A. Yes, b u t  i n  c o n t e x t  a "crewmember" does n o t
i n c l u d e  a p e r s o n  whose s o l e  a c t i v i t y  i s  p r o c e s s i n g  
f i s h .

Q .3 . Must t h e  s k i p p e r  o r  c rew o f  a f r e i g h t  v e s s e l
h a u l i n g  p r o c e s s e d  f i s h  to  m a rk e t  f o r  s a l e  h o l d  a 
commerc ia l  f i s h i n g  l i c e n s e ?

I  hope t h i s  answers  a l l  t h e  q u e s t i o n s  r a i s e d  i n  C a p t a i n  
N u t g r a s s ' s  r e q u e s t .  I f  we can be o f  f u r t h e r  a s s i s t a n c e  on t h i s  
m a t t e r ,  p l e a s e  l e t  us know.
SEM/jmo
cc :  Hon. Don W. C o l l i n sw o r t h ,  Comra'r, ADF&G

Norman Cohen, Deputy Comm'r,
Ken P a r k e r ,  D i r . , D iv . o f  Comm'l F i s h e r i e s  
Bob C la sb y ,  Comm'l F i s h e r i e s  
L a r r i  I .  S p e n g l e r ,  AGO 
Lance N e l son ,  AGO
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Commercial F i s h e r y  
L i c e n s e s

You r e q u e s t e d  an o p i n i o n  as to  w he th e r  w o rk e r s  a s s i g n e d  
to  s h o r e - b a s e d  c a n n e r i e s  must p o s s e s s  a commerc ia l  f i s h i n g  
l i c e n s e  unde r  AS 16 .05 .480 .

The summary answer i s  t h a t  s h o r e - b a s e d  cann e ry  wo rke rs  
do n o t  n e ed  a commerc ia l  f i s h i n g  l i c e n s e .  AS 16 .0 5 .4 80 (a )  
p r o v i d e s  i n  p a r t  t h a t  "a  p e r s o n  engaged i n  commerc ia l  f i s h i n g  
s h a l l  o b t a i n  a commerc ia l  f i s h i n g  l i c e n s e "  and AS 16 .05 .940 (2 )  
d e f i n e s  a commerc ia l  f i s h e rm an  as " e v e ry  i n d i v i d u a l  aboa rd  a b o a t  
o p e r a t e d  f o r  f i s h i n g  p u r p o s e s . . . "  which i n c l u d e s  " t h e  crew o f
t e n d e r s  o r  o t h e r  f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h . "

The two s t a t u t e s  r e a d  t o g e t h e r  make i t  c l e a r  t h a t  
employees o f  c a n n e r i e s  a t t a c h e d  t o  l a n d  do n o t  n eed  commerc ia l  
f i s h i n g  l i c e n s e s  b e c au s e  t h e y  a r e  n o t  a b o a rd  a b o a t  t h a t  i s  
t r a n s p o r t i n g  f i s h .  However, employees a bo a rd  f l o a t i n g  p r o c e s s o r s  
t h a t  t r a n s p o r t  f i s h  do r e q u i r e  commerc ia l  f i s h i n g  l i c e n s e s .

S p e c i f i c a l l y ,  you have  a sk ed  w he th e r  employees o f
s n o r e - b a s e d  b u t  f l o a t i n g  c a n n e ry  a r e  r e q u i r e d  t o  h o l d  a 
commerc ia l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 .0 5 .4 8 0 ( a ) .  Two **ypes o f  
c a n n e r i e s  a r e  p r e v a l e n t  i n  A la s k a :  s h o r e - b a s e d  and f l o a t i n g .  For 
t a x  p u r p o s e s ,  AS 43 .7 5 .1 40 (5 )  and (6) d e f i n e  s h o r e - b a s e d  
c a n n e r i e s  as  i n c l u d i n g  f l o a t i n g  c r a f t  t h a t  a r e  p e rm anen t ly
a t t a c h e d  t o  l a n d ,  o r  rema in  i n  t h e  same l o c a t i o n  i n  t h e  s t a t e  f o r
an e n t i r e  t a x  y e a r .  1/

L

1/ AS 43 .75 .015 p r o v i d e s  t a x  ad v a n t a g e s  to  p r o c e s s o r s  t h a t  
a r e  sE o r e - b a s e d .  AS 43 .75 .140  e x t i n g u i s h e s  t h o s e  t a x  a d v a n t a g e s ,  
i f  t h e  p r o c e s s o r s  move t h e i r  l o c a t i o n .  Because o f  t h e  t a x  
a d v a n t a g e ,  few s h o r e - b a s e d  c a n n e r i e s  w i l l  be moving. However, i f  
t h e  s h o r e - b a s e d  c a n n e r i e s  do move th ey  a r e  c o n s i d e r e d  f l o a t i n g  
p r o c e s s o r s  and t h e i r  employees would be r e q u i r e d  t o  h o ld  
commerc ia l  f i s h i n g  l i c e n s e s  u nde r  AS 1 6 .0 5 .4 8 0 ( a ) .

6.
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Ba^ed upon t h e  above d e f i n i t i o n s ,  t h e  employees o f  a
f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  would  be exempt unde r  t h e
d e f i n i t i o n  o f  " commerc ia l  f i s h e rm an "  i n  AS 16.05 .'940 (2) b e c au s e  
t h e  f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  would  n o t  be u sed  f o r
" t r a n s p o r t i n g "  f i s h  b e c a u s e  i t  mus t  r em a in  i n  th e  same l o c a t i o n  
a l l  y e a r .

The employees  o f  a f l o a t i n g  s h o r e - b a s e d  f a c i l i t y  would 
a l s o  be exempt u n d e r  t h e  d e f i n i t i o n  o f  " commerc ia l  f i s h i n g "  i n  AS 
1 6 .0 5 .9 4 0 (3 ) .  AS 16 .0 5 .9 40 (3 )  d e f i n e s  p o s s e s s i n g  f i s h  as 
commerc ia l  f i s h i n g .  A l though  c a n n e ry  w o rk e r s  h an d l e  f i s h ,  t h e y  
a r e  n o t  i n  p o s s e s s i o n .  T in g l e v  v .  Brown, 380 S o . 2d 1289 (Fla*. 
1980) . P o s s e s s i o n  r e q u i r e s  a d e g r e e  o f  owne rsh ip  o r  c o n t r o l .  
F l o r i d a  v .  B r i d e r , 386 S o . 2d 818, 819 ( F l a .  D i s t .  C t .  Ado . 1980) . 
Cannery w o rk e r s  u n i v e r s a l l y  do n o t  have owne rsh ip  o r  c o n t r o l  o f  
th e  f i s h  t h e y  h a n d l e .

CONCLUSION
Employees o f  s h o r e - b a s e d  f l o a t i n g  c a n n e r i e s  a r e  n o t

r e q u i r e d  t o  have a commerc ia l  f i s h i n g  l i c e n s e .  Employees o f  
f l o a t i n g  c a n n e r i e s  a r e  r e q u i r e d  t o  have a commerc ia l  f i s h i n g  
l i c e n s e .
KIM/ssr
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P r o c e s s o r s

Under AS 23 .35 and u n d e r  t h e  p r o p e r  c i r c u m s t a n c e s ,  
" f i s h e rm e n "  can o b t a i n  m e d i c a l  and r e l a t e d  b e n e f i t s  t h r o u g h  a 
fund  known a s  t h e  " f i s h e r m a n ' s  f u n d " .  You have a sk ed  w h e th e r  
f i s h  p r o c e s s i n g  emp loyees  i n j u r e d  w h i l e  w o rk ing  on a f i s h  
p r o c e s s o r  q u a l i f y  f o r  f i s h e r m a n ' s  fund  b e n e f i t s .  You have  a l s o  
a s k e d ,  i n  t h e  e v e n t  t h a t  t h e  a n sw e r  i s  i n  t h e  a f f i r m a t i v e ,  
w h e th e r  o n l y  s p e c i f i c  emp loyees  on t h e  p r o c e s s o r  a r e  e n t i t l e d  to  
t h o s e  b e n e f i t s .

AS 23 .3 5 .0 7 0  s t a t e s :
BENEFITS. A f i s h e rm a n ,  upon becom ing d i s a b l e d ,  i s  
e n t i t l e d  t o  r e c e i v e  b e n e f i t s  a s  f o l l o w s :  Immedi­
a t e l y  a f t e r  he s u s t a i n s  an  i n j u r y  o r  d i s a b i l i t y  
a r i s i n g  o u t  o f  an  a c c i d e n t  d i r e c t l y  c o n n e c t e d  w i t h  
h i s  o p e r a t i o n s  a s  a f i s h e rm a n ,  e i t h e r  a s h o r e ,  i n  
t h e  s t a t e ,  o r  i n  A l a s k a  w a t e r ,  o r  s u f f e r s  an o c c u ­
p a t i o n a l  d i s e a s e ,  t h e  f i s h e rm a n  i s  e n t i t l e d  to  
emergency  t r e a tm e n t ,  t r a n s p o r t a t i o n  t o  t h e  n e a r e s t  
p l a c e  where  ap p ro v ed  m e d i c a l  f a c i l i t i e s  a r e  a v a i l ­
a b l e ,  m e d i c a l  c a r e  and h o s p i t a l i z a t i o n .  As u s e d  
i n  t h i s  s e c t i o n ,  "A l a s k a  w a t e r "  means t h e  i n l a n d  
and t e r r i t o r i a l  w a t e r  o f  t h e  s t a t e  and t h e  f i s h e r y  
c o n s e r v a t i o n  zone  a d j a c e n t  t o  t h e  s t a t e  e s t a b ­
l i s h e d  by s e c .  101 o f  t h e  F i s h e r y  C o n s e r v a t i o n  and 
Management Act o f  1976, P .L .  94-265 (16 U .S .C .
1801 e t  s e q . ) .

AS 23 .3 5 .0 80  - -  AS 2 3 .3 5 .1 4 0  i n d i c a t e  t h e  e x t e n t  o f  
o t h e r  b e n e f i t s  o f f e r e d ,  t h e  manner  i n  wh ich  t h e  b e n e f i t s  may be 
p r o v i d e d ,  and t h e  t im e  and m on e t a r y  l i m i t a t i o n s  on b e n e f i t s .

AS 2 3 .3 5 .1 5 0 (4 )  r e a d s :

" f i s h e rm a n "  means a p e r s o n  who i s  l i c e n s e d  by th e  
s t a t e  t o  engage  i n  c om m e rc i a l  f i s h i n g  u n d e r
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AS 1 6 .0 5 .4 8 0  o r  who i s  t h e  h o l d e r  o f  a p e rm i t  
i s s u e d  u n d e r  AS 16.43 and who, a t  t h e  t im e  i n j u r y  
i s  s u s t a i n e d  o r  i l l n e s s  i s  c o n t r a c t e d ,  i s  a c t u a l l y  
so eng aged  o r  i s  o c c u p i e d  i n  A la s k a  i n  p r e p a r i n g  
o r  d i s m a n t l i n g  b o a t s  o r  g e a r  u s e d  i n  commerc ia l  
f i s h i n g .
I  am a d v i s e d  by r e p r e s e n t a t i v e s  o f  t h e  D epa r tm en t  o f

Revenue t h a t  a l l  crewmembers on b o a r d  a f l o a t i n g  f i s h  p r o c e s s o r  
a r e  r e q u i r e d  t o  h av e  commerc ia l  f i s h i n g  l i c e n s e s .

I  am a d v i s e d  by r e p r e s e n t a t i v e s  o f  t h e  D epa r tm en t  o f
F i s h  and Game t h a t  a l l  p e r s o n s  wo rk ing  on b o a r d  a h a r v e s t o r /
p r o c e s s o r  and on b o a rd  t e n d e r s  a r e  r e q u i r e d  t o  h ave  commerc ia l  
f i s h i n g  l i c e n s e s .  See AS 16 .05 .480  and AS 1 6 . 0 5 . 9 4 0 ( 2 ) .  The 
d e p a r tm en t  h a s  b e en  a d v i s i n g  owners o f  p r o c e s s o r s  t o  p u r c h a s e
commerc ia l  f i s h i n g  l i c e n s e s  f o r  t h o s e  p e r s o n s  employed on b o a rd  
a l t h o u g h  t h e  law i s  n o t  p e r f e c t l y  c l e a r  on t h a t  r e q u i r e m e n t .  For 
p u rp o s e s  o f  t h i s  o p i n i o n ,  howeve r ,  t h e  r e s o l u t i o n  o f  t h a t  
p a r t i c u l a r  i s s u e  i s  n o t  n e c e s s a r y .

I n  o r d e r  t o  q u a l i f y  as  a " f i s h e rm a n "  u n d e r  AS 23 .35 and 
t h e r e f o r e  q u a l i f y  f o r  " f i s h e r m a n ' s  fund"  b e n e f i t s ,  a p e r s o n  must 
n o t  o n ly  be  l i c e n s e d  t o  engage i n  commerc ia l  f i s h i n g  o r  be th e  
h o l d e r  o f  a l i m i t e d  e n t r y  p e rm i t ,  t h e  p e r s o n  must  a l s o  a t  t h e  
t im e  t h e  i n j u r y  i s  s u s t a i n e d  o r  i l l n e s s  i s  c o n t r a c t e d ,  (1) be 
engaged  i n  c om m e rc i a l  f i s h i n g ,  o r  (2) o c c u p i e d  i n  A l a s k a  p r e p a r ­
i n g  o r  d i s m a n t l i n g  b o a t s  o r  g e a r  u s e d  i n  commerc ia l  f i s h i n g .

The " p l a i n  mean ing"  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  
r e q u i r e s  t h a t  an  unambiguous s t a t u t e  be r e a d  t o  mean what i t  
c l e a r l y  e x p r e s s e s .  The r e  i s  t h u s  no need  t o  i n t e r p r e t  i t  e x c e p t  
to  t h e  e x t e n t  t h a t  t h e  words t h em se l v e s  have i n e x a c t  m ean ing .  
S t a t e  v .  A l e x , 646 P . 2d 203, 208, n .4  (A la sk a  1982) ;  A p p l i c a t i o n  
o f  B abcock , 587 P . 2d 694, 696 n . 6  (A la s k a  1963) ;  2A S u t h e r l a n d , '  
S t a t u t e s  and S t a t u t o r y  C o n s t r u c t i o n , § 46 .0 1 ,  a t  48-4"9 ( 4 t h  Ed. 
S a n d s , 1973 ) .  T h e r e  i s  l i t t l e  q u e s t i o n  t h a t  emp loyees  on f i s h  
p r o c e s s o r s  a r e  n o t  commerc ia l  f i s h i n g  n o r  o c c u p i e d  i n  A la ska  
p r e p a r i n g  o r  d i s m a n t l i n g  b o a t s  o r  g e a r  u s e d  i n  commerc ia l  
f i s h i n g .

However ,  t o  t h e  e x t e n t  one c o u ld  a r g u e  o t h e rw i s e ,  
r e f e r e n c e  t o  r e l a t e d  s t a t u t e s  i n  o r d e r  t o  i n t e r p r e t  a p a r t i c u l a r  
s t a t u t e  i s  c u s t om a ry  i f  t h e r e  i s  some am b ig u i t y  p e r c e i v e d .  2A 
S u t h e r l a n d ,  S t a t u t e s  and S t a t u t o r y  C o n s t r u c t i o n . § 5 1 .0 1 ,  a t  287- 
289 ( 4 th  Ed. S a n d s , 19 73) . The f i s h  and game s t a t u t e  which
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d e f i n e s  " comme rc ia l  f i s h i n g "  does  n o t  i n c l u d e  emp loyees  on f i s h  
p r o c e s s o r s .  AS 1 6 .0 5 .9 4 0 (3 )  s t a t e s :

" com me rc ia l  f i s h i n g "  means t h e  t a k i n g ,  f i s h i n g  
f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h  o r  o t h e r  
f i s h e r y  r e s o u r c e s  w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f  
them f o r  p r o f i t ,  o r  by s a l e ,  b a r t e r ,  t r a d e ,  o r  i n  
commerc ia l  c h a n n e l s ;  t h e  f a i l u r e  t o  have  a v a l i d  
s u b s i s t e n c e  p e rm i t  i n  p o s s e s s i o n ,  i f  r e q u i r e d  by 
s t a t u t e  o r  r e g u l a t i o n ,  i s  c o n s i d e r e d  p r im a  f a c i a  
e v i d e n c e  o f  commerc ia l  f i s h i n g  i f  commerc ia l  f i s h ­
i n g  g e a r  a s  s p e c i f i e d  by r e g u l a t i o n  i s  i n v o l v e d  i n  
t h e  t a k i n g ,  f i s h i n g  f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  
s h e l l f i s h  o r  o t h e r  f i s h  r e s o u r c e s .
I t  i s  o u r  v i ew ,  t h e r e f o r e ,  t h a t ,  employees  p r o c e s s i n g  

f i s h  on a f l o a t i n g  p r o c e s s o r  a r e  n o t  " commerc ia l  f i s h i n g "  and do 
n o t  q u a l i f y  f o r  " f i s h e r m a n ' s  fu nd "  b e n e f i t s .
GIA/bap

C



AS 1 6 . 0 5 . 4 8 0 ( a )  W O RKERS  AT SH O R E -B A SE D  C A N N ER IE S  NEED
AS 1 6 . 0 5 . 9 4 0  NOT PO SSESS  COMMERC IAL F ISH IN G  L IC E N SE .

In r e sp on se  to an in q u i r y  f rom  th e  d iv is io n  o f  f i s h  
and w i ld l i fe  p r o te c t i o n ,  the  A t t o r n e y  G en e ra l  s ta ted  
th a t  an emp loyee o f  a s h o r e - b a s e d  f lo a t in g  c a n n e r y  
is no t r e q u i r e d  to h ave  a commerc ia l f i s h in g  l ic e n s e ,  
b u t  th a t  an emp loyee  o f  a f lo a t in g  c a n n e r y  is 
r e q u i r e d  to have  a commerc ia l f i s h in g  l ic e n s e .  T h e  
A t t o rn e y  G ene ra l s ta ted  th a t  th e  d e f in i t io n  o f  
"commerc ia l f i s h e rm an "  in c lu d e s  " th e  c rew  o f  
t e n d e r s  o r  o th e r  f lo a t in g  c r a f t  u sed  in t r a n s p o r t i n g  
f i s h "  (A S  1 6 . 0 5 . 9 4 0 ( 4 ) ) .  T h e r e f o r e ,  th o se  who 
t r a n s p o r t  f i s h  must ha\.e th e  l ic e n s e ;  th o se  who 
don 't  t r a n s p o r t  f ish  need  no t have  th e  l ic e n s e ,  th e  
A t t o rn e y  G ene ra l c on c lu d e d . AS 1 6 . 0 5 .4 8 0  r e q u i r e s  
th a t  a p e r s o n  "e n g ag ed  in commerc ia l f i s h in g "  
ob ta in  a commercia l f i s h in g  l ic e n se .  T h e  d e f in i t io n  
o f  "commerc ia l f i s h in g "  does  n o t  in c lud e  " t r a n s p o r t ­
ing " (A S  1 6 . 0 5 . 9 4 0 ( 5 ) ) .  T h u s ,  one  m ust h a v e  a 
commercia l f i s h in g  l icen se  i f  one is eng ag ed  in 
commercia l f i s h in g ,  r e g a rd le s s  o f  w h e th e r  one  is a 
commercia l f is h e rm an  o r  is in v o lv e d  in t r a n s p o r t i n g .  
In a p r e v io u s  op in ion  th e  A t t o rn e y  G en e ra l  s ta ted  
th a t  " t h e r e  is l i t t le  q u e s t io n  th a t  em p loyees  on f i s h  
p r o c e s s o r s  a r e  no t commercia l f i s h in g  . . . "  O p . 
A t t y .  G en . (A la s k a ,  N ovem be r 15 , 1 9 8 2 ) .  On th a t  
b a s i s ,  th e  A t t o rn e y  G en e ra l c on c lu d ed  th a t  p r o c e s ­
s o r  em p loyees  w e re  not e n t i t le d  to b e n e f i t s  o f  th e  
f is h e rm an 's  f u n d .  Now , h o w e v e r ,  th e  A t t o r n e y  
G ene ra l is sa y in g  th a t  em p loyees  on f lo a t in g  p r o c e s ­
s o r s  a r e  engaged  in commercia l f i s h in g .  O p . A t t y .  
G en . (A la s k a ,  F e b ru a r y  2 2 ,  1984 )

-42-



T h e  in te n t  o f  the L e g is la tu re  is n o t  c le a r .  The  
A t t o r n e y  G en e ra l has  c o n s t r u e d  the  law in an 
a p p a r e n t ly  in c o n s is te n t  m an n e r ,  s a y in g  th a t  c e r ta in  
p e r s o n s  must h ave  a l ic en se  b e c au se  th e y  a re  
e n g ag ed  * commerc ia l f i s h in g ,  b u t  t h e y  sh ou ld  be 
den ied  f i s h e rm an 's  fu n d  b e n e f i t s  b ecau se  th e y  a re  
n o t  eng ag ed  in commercia l f i s h i n g .  L eg is la t iv e  
re v iew  is recom m ended .
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Original sponsor: Labor and Commerce
Committee

BY THE LABOR AND
1 ' IN THE SENATE COMMERCE COMMITTEE
2 HOUSE CS FOR CS FOR SENATE BILL NO. 322 (L&u)

il( l
y  ' IN THE LEGISLATURE OF THE STATE OF ALASKA
4 ' FIFTEENTH LEGISLATURE - SECOND SESSIONIi
b || A BILL
6 Fo r  an  Act e n t i t l e d :  "An A c t  r e l a t i n g  t o  w o rk e r s '  c om pen s a t io n ;  and p r o -
7 v i d i n g  f o r  an e f f e c t i v e  d a t e . "
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I

9 || * S e c t i o n  1. LEGISLATIVE INTENT. (a )  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a -  ,

10

1 1

t u r e  t h a t  AS 23.30 be i n t e r p r e t e d  so as  t o  a s s u r e  t h e  q u i c k ,  e f f i c i e n t ,

I!
24

!!

26
27

f a i r ,  and p r e d i c t a b l e  d e l i v e r y  o f  i n d em n i t y  and m ed ica l  b e n e f i t s  t o  i n j u r e d
1 2 ; w o rk e r s  a t  a r e a s o n a b l e  c o s t  t o  t h e  em p loy e r s  who a r e  s u b j e c t  t o  t h e  p r o -ii
13 v i s i o n s  o f  /  "! 23 .30 .

I
1 4 1 (b) The l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o rk e r s '  c om pen sa t io n  laws must ,
1 5 '; n o t  b e  c o n s t r u e d  by t h e  c o u r t s  i n  f a v o r  o f  any p a r t y .  I t  i s  t h e  s p e c i f i c

i ! 
16 i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  w o r k e r s '  compen sa t io n  c a s e s  be d e c i d e d  on

!| " ! 
1 7 , t h e i r  m e r i t s ,  e x c e p t  when o t h e rw i s e  p r o v i d e d  by s t a t u t e .  I t  i s  a l s o  t h e  !

,
18;; i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  t h e  b o a r d  p o s s e s s  t h e  g r e a t e s t  p o s s i b l e  I

i
1 9 ! a u t h o r i t y  i n  t h e  e x e r c i s e  o f  i t s  f a c t  f i n d i n g  r e s p o n s i b i l i t i e s  and t h a t  t h e  :

t
ii ’

2 0 II b o a r d ' s  d e c i s i o n s  be c o n c l u s i v e  u n l e s s  t h e  c o u r t  f i n d s  t h a t  a r e a s o n a b l e  j
;i I

21 ; p e r s o n  c o u ld  n o t  have r e a c h e d  t h e  c o n c l u s i o n  made by t h e  b o a r d .
'

2 2 jj ( c )  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  i n  amending AS 23 .30 .175
23 j r e g a r d i n g  b e n e f i t s  p a y a b l e  t o  r e c i p i e n t s  n o t  r e s i d i n g  i n  t h e  s t a t e  to

(1) r e c o g n i z e  t h e  l e v e l s  o f  w o r k e r s '  c om pen sa t io n  b e n e f i t s
1

2 51| b r o u g h t  a b o u t  by th e  h i g h  c o s t  o f  l i v i n g  t h a t  e x i s t s  i n  t h e  s t a t e  as com- •
p a r e d  t o  o t h e r  l o c a l i t i e s ;

(2) r e du c e  d i s i n c e n t i v e s  t o  r e t u r n  t o  work; and 
28 (3) remove o b s t a c l e s  t o  t h e  u t i l i z a t i o n  o f  v o c a t i o n a l  r e h a b i l i -
2g t a t i o n  t h a t  may be b r o u g h t  a b o u t  by t h e  payment o f  w o r k e r s '  compensa t ion

- 1 -  HCS CSSB 322(L&C)



28;:

1 [j b e n e f i t s  a t  t h e  h i g h  l e v e l s  p r o v i d e d  by t h e  A la sk a  w o rk e r s '  compen sa t ion
2 law t o  i n d i v i d u a l s  r e s i d i n g  i n  l o c a l i t i e s  w i t h  l i v i n g  c o s t s  lower  th an
3 t h o s e  i n  A l a s k a .
4 (d) I t  i s  t h e  i n t e r t  o f  t h e  l e g i s l a t u r e  t o  en cou rage  emp loye rs  to
5 improve s a f e t y  p r a c t i c e s  i n  t h e  w o rk p l a c e  and t o  u s e  improved s a f e t y  p r a c -
6 t i c e s  t o  r e d u c e  work r e l a t e d  i n j u r i e s .
7 * Sec .  2 . AS 21.89 i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :
8 S ec .  2 1 .8 9 .0 1 5 .  REFUND OF WORKERS' COMPENSATION PREMIUM. (a) j

j I
9 | An i n s u r e r  who p r o v i d e s  w o r k e r s '  c om pen s a t i o n  i n s u r a n c e  by p a r t i c i p a -  |

i |
10 ; t i o n  i n  an  a s s i g n e d  r i s k  p o o l  u n d e r  AS 2 1 .3 9 .1 55 ,  s h a l l  r e f u n d  a t  1

n  ; l e a s t  1 0  p e r c e n t  o f  t h e  premium ch a rg e d  an i n s u r e d  f o r  t h e  a s s i g n e d
I

12‘ r i s k  p o o l  i n s u r a n c e  i f ,  d u r i n g  t h e  p e r i o d  cov e r ed  by t h e  premium
l!ij

13i paymen t ,  t h e  i n s u r e d  h a s  a s a f e t y  p rog ram  t h a t  comp l ie s  w i t h  th e
i
l

1 4 j g e n e r a l  s a f e t y  code s t a n d a r d s  a d o p t e d  by t h e  d ep a r tm en t  and h as  no t
15 'i b een  c i t e d  f o r  a s a f e t y  o r  h e a l t h  v i o l a t i o n  f o r  which che i n s u r e d

I
1 6 ! c o u ld  be  f i n e d  u nde r  AS 1 8 .6 0 .0 9 1 .

!i

1 7 ij (b ) An i n s u r e r  s h a l l  r e f u n d  a t  l e a s t  f i v e  p e r c e n t  o f  t h e  premium
■';

1 8 <■ c h a r g e d  f o r  w o r k e r s '  c om p en s a t i o n  i n s u r a n c e  i f ,  d u r i n g  t h e  p e r i o d
|i

1 9 jj c o v e r e d  by t h e  premium paym en t ,  t h e  i n s u r e d  h as  a s a f e t y  p rog ram  t h a t
2 0 ii c om p l i e s  w i t h  g e n e r a l  s a f e t y  code s t a n d a r d s  a d op te d  by t h e  d ep a r tm en t
I!

2 1 1 and h a s  n o t  b een  c i t e d  f o r  a s a f e t y  o r  h e a l t h  v i o l a t i o n  f o r  which t h e
I'

2 2 !i i n s u r e d  c o u ld  be  f i n e d  u n d e r  AS 18 .6C .091 .
23, *  S ec .  3 .  AS 23 .3 0 .0 0 5 (h )  i s  amended t o  r e a d :
24: (h ) The d ep a r tm en t  s h a l l  [MAY] a d o p t  [IDENTICAL] r u l e s  f o r  a l l

!j
25 i! panels, and procedures for the periodic selection, retention, and re-

lj
26(j moval of rehabilitation specialists or physicians under AS 23.30.041

it|i
27 |j and 2 3 .3 0 .0 9 5 ,  and s h a l l  [MAY] a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e

p r o v i s i o n s  o f  t h i s  c h a p t e r .  P r o c e s s  and p r o c e d u r e  unde r  t h i s  c h a p t e r  
s h a l l  be as  summary and s im p l e  as  p o s s i b l e .  The d ep a r tm en t ,  t h e  boa rd

29
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o r  a member o f  i t  may f o r  t h e  p u rp o s e s  o f  t h i s  c h a p t e r  subpoena w i t ­
n e s s e s ,  a d m i n i s t e r  o r  c a u se  t o  be a d m i n i s t e r e d  o a t h s ,  and may examine 
o r  c a u s e  t o  h ave  examined t h e  p a r t s  o f  t h e  books and r e c o r d s  o f  t h e  
p a r t i e s  t o  a p r o c e e d i n g  t h a t  r e l a t e  [WHICH RELATED] t o  q u e s t i o n s  i n  
d i s p u t e .  The s u p e r i o r  c o u r t ,  on a p p l i c a t i o n  o f  t h e  d e p a r tm e n t ,  t h e  
b o a r d  o r  any members o f  i t ,  s h a l l  e n f o r c e  t h e  a t t e n d a n c e  and t e s t im o n y  
o f  w i t n e s s e s  and t h e  p r o d u c t i o n  and e x am in a t i o n  o f  book s ,  p a p e r s ,  and 
r e c o r d s .

* Sec .  4 . AS 23 .30 .005  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :
i

(m) I f  a r e g u l a t i o n  a d o p te d  by t h e  d ep a r tm en t  and app rov ed  by a ; 
m a j o r i t y  o f  t h e  f u l l  b o a rd  i s  d e t e rm in e d  t o  be i n v a l i d  by t h e  s t a t e  : 
supreme c o u r t ,  t h e  d ep a r tm en t  may adop t  new r e g u l a t i o n s  t h a t  conform | 
t o  t h e  d e p a r tm e n t ' s  s t a t u t o r y  a u t h o r i t y  as  i n t e r p r e t e d  by t h e  c o u r t .

*  S ec .  5 . AS 23 .30 .020  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :
!•

(b) An employee who know ing ly  makes a f a l s e  s t a t em e n t  as  t o  t h e  
em p lo y e e ' s  p h y s i c a l  c o n d i t i o n  on an employment a p p l i c a t i o n  o r  preem- . 
p loymen t  q u e s t i o n n a i r e  may n o t  r e c e i v e  b e n e f i t s  u n d e r  t h i s  c h a p t e r  i f

(1) t h e  emp loye r  r e l i e d  upon t h e  f a l s e  r e p r e s e n t a t i o n  and ,
s

t h i s  r e l i a n c e  was a s u b s t a n t i a l  f a c t o r  i n  t h e  h i r i n g ;  and
(2) t h e r e  was a c a u s a l  c o n n e c t i o n  be tween t h e  f a l s e  r e p -  ! 

r e s e n t a t i o n  and t h e  i n j u r y  t o  t h e  employee .
* Sec .  6. AS 23 .30 .025  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :

(c )  An i n s u r e r  e x t e n d i n g  co v e r a g e  r e q u i r e d  u n d e r  t h i s  c h a p t e r  by 
s p e c i f y i n g  A la s k a  i n  t h e  o t h e r  s t a t e s  s e c t i o n  o r  s im i l a r  p r o v i s i o n  o f  
t h e  i n s u r a n c e  p o l i c y  s h a l l  p r o v i d e  n o t i c e  c o  t h e  d ep a r tm en t  unde r  
AS 23 .3 0 .0 8 5 .

* Sec .  7. AS 23 .30 .030  i s  amended by add ing  a new p a r a g r a p h  t o  r e a d :
(8) An a n n u a l  i n s u r a n c e  premium t h a t  ex ceed s  $2,000 may be 

p a i d  s em i a n n u a l l y ,  i f  r e q u e s t e d  by t h e  e n s u r e d .  The i n s u r e r  s h a l l
i

-3- HCS CSSB 322(L&C)
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i n c l u d e  t h i s  p r o v i s i o n  i n  th e  i n s u r a n c e  p o l i c y  i n  a manner t h a t  c l e a r ­
l y  in fo rm s  t h e  i n s u r e d  o f  t h e  p r o v i s i o n .

*  S ec .  8. AS 2 3 .3 0 .0 4 0 (b )  i s  amended t o  r e a d :
(b) I f  an employee s u f f e r s  a compensab le  i n j u r y  t h a t  r e s u l t s  i n  

t em po ra r y  t o t a l  d i s a b i l i t y ,  t em po ra r y  p a r t i a l  d i s a b i l i t y ,  p e rm anen t  
p a r t i a l  d i s a b i l i t y ,  o r  pe rmanen t  t o t a l  d i s a b i l i t y ,  t h e  employer o r  
i n s u r a n c e  c a r r i e r  s h a l l  c o n t r i b u t e  t o  t h e  s e cond  i n j u r y  fund .  The 
c o n t r i b u t i o n  s h a l l  be made a n n u a l l y  a t  t h e  t im e  o f  t h e  r e p o r t  f i l i n g  
r e q u i r e d  by AS 2 3 .3 0 .1 5 5 (m) [BY ONE YEAR FROM THE DATE OF THE INJURY 
OR ON TERMINATION OF THE EMPLOYEE'S CLAIM, WHICHEVER IS SOONER. IF 
THE CLAIM IS NOT TERMINATED WITHIN ONE YEAR, SUBSEQUENT CONTRIBUTIONS 
SHALL BE MADE YEARLY UNTIL THE TERMINATION OF THE EMPLOYEE'S CLAIM]. 
The amount o f  t h e  c o n t r i b u t i o n  i s  t h e  p r o d u c t  o f  t h e  com pen sa t io n  t o  
wh ich  t h e  employee i s  e n t i t l ' e d  f o r  t em po ra ry  t o t a l  d i s a b i l i t y ,  tempo­
r a r y  p a r t i a l  d i s a b i l i t y ,  pe rmanen t  p a r t i a l  d i s a b i l i t y ,  o r  pe rmanen t  
t o t a l  d i s a b i l i t y  and t h e  a p p l i c a b l e  c o n t r i b u t i o n  r a t e  s e t  o u t  i n  
column A o f  t h i s  s u b s e c t i o n .  Payment n e ed  n o t  be made t o  t h e  second  
i n j u r y  fund  i f  t h e  t o t a l  c o n t r i b u t i o n  u n d e r  t h i s  s u b s e c t i o n  i s  l e s s  
t h a n  $20. By December 15 o f  each  y e a r  t h e  comm is s ione r  s h a l l  d e t e r ­
mine and make a v a i l a b l e  t o  t h e  p u b l i c  t h e  a p p l i c a b l e  c o n t r i b u t i o n  r a t e  
f o r  t h e  f o l l o w i n g  c a l e n d a r  y e a r  a c c o r d i n g  t o  t h e  r e s e r v e  r a t e  o f  t h e  
second  i n j u r y  fund  i n  column B o f  t h i s  s u b s e c t i o n :

Column A 
Second I n j u r y  Fund 
C o n t r i b u t i o n  Ra te  

( P e r c e n t )
6

5
4

HCS CSSB 322 (L&C)

Column B 
R e se rv e  Ra te

At L e a s t  
( P e r c e n t )  

0 

50 
75

But Less  Than 
( P e r c e n t )

50
75

100

•4-



3 TOO 125
2 125 150
1 150 175
0 175

*  Sec . 9, AS 23 .3 0 .0 4 0 (h )  i s  amended to  r e a d :
(h) A d m i n i s t r a t i o n  exp en s e s  o f  t h e  s t a t e  u n d e r  t h i s  s e c t i o n  and 

AS 23 .30 .205  must [SHALL] be p a i d  from t h e  s e cond  i n j u r y  [GENERAL] 
fund .

*  Sec .  10. AS 23 .30 .041 i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
Sec .  2 3 .3 0 .0 4 1 .  REHABILITATION OF INJURED WORKERS. (a ) The 

b o a rd  s h a l l  s e l e c t  and employ a reemploymen t b e n e f i t s  a d m i n i s t r a t o r .  
The b o a rd  may a u t h o r i z e  t h e  a d m i n i s t r a t o r  t o  s e l e c t  and employ a d d i ­
t i o n a l  s t a f f .  The a d m i n i s t r a t o r  i s  i n  t h e  p a r t i a l l y  exempt s e r v i c e  
u nd e r  AS 3 9 .2 5 .1 2 0 .

(b) The a d m i n i s t r a t o r  s h a l l  p e r fo rm  t h e  f o l l o w i n g  f u n c t i o n s :
(1) e n f o r c e  r e g u l a t i o n s  ad op ted  b y  t h e  b o a r d  t o  implement 

t h i s  s e c t i o n ;
(2) recommend r e g u l a t i o n s  f o r  a d o p t i o n  by t h e  b o a rd  t h a t  

e s t a b l i s h  p e r f o rm an c e  and r e p o r t i n g  c r i t e r i a  f o r  r e h a b i l i t a t i o n  s p e ­
c i a l i s t s  ;

(3) e n f o r c e  t h e  q u a l i t y  and e f f e c t i v e n e s s  o f  reemployment 
b e n e f i t * 5 p r o v i d e d  f o r  u n d e r  t h i s  s e c t i o n ;

(4) r e v i ew  on an a n n u a l  b a s i s  t h e  p e r f o rm an c e  o f  r e h a b i l i ­
t a t i o n  s p e c i a l i s t s  to  d e t e rm in e  c o n t i n u e d  e l i g i b i l i t y  f o r  d e l i v e r y  of 
r e h a b i l i t a t i o n  s e r v i c e s ;

(5) subm i t  t o  t h e  d e p a r tm en t ,  on o r  b e f o r e  J a n u a r y  1 of 
each  y e a r ,  a r e p o r t  o f  reemployment b e n e f i t s  p r o v i d e d  u n d e r  t h i s  
s e c t i o n  f o r  t h e  p r e v i o u s  f i s c a l  y e a r ;  th e  r e p o r t  mus t  i n c l u d e  a g e n e r ­
a l  s e c t i o n ,  s e c t i o n s  r e l a t e d  t o  each r e h a b i l i t a t i o n  s p e c i a l i s t
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i. employed under'  t h i s  s e c t i o n ,  and a s t a t i s t i c a l  summary o f  a l l  r e h a -
ij

2 b i l i t a t i o n  c a s e s ,  i n c l u d i n g
ll

3 Ij (A) t h e  e s t im a t e d  and a c t u a l  c o s t  o f  e ach  a c t i v e
J

4 i r e h a b i l i t a t i o n  p l a n ;
5 ; (B) t h e  e s t im a t e d  and a c t u a l  t im e  o f  e a ch  r e h a b i l i t a -
6 t i o n  p lan ;
7 | (C) a s t a t u s  r e p o r t  on a l l  i n d i v i d u a l s  c om p le t i n g  o r
8 j t e rm in a t i n g  a  reemployment b e n e f i t s  program i n c l u d i n g  a r e t u r n  to

I'

9 . work d a t e ;
10 (D) t h e  c o s t  o f  reemployment b e n e f i t s ;
1 1  (6 ) m a i n t a i n  a l i s t  o f  r e h a b i l i t a t i o n  s p e c i a l i s t s  who meet
12 t h e  q u a l i f i c a t i o n s  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n ;

|i
13 (7) p r om o te  aw a ren e s s  among p h y s i c i a n s ,  a d j u s t e r s ,  i n j u r e d
14 w o rk e r s ,  em p lo y e r s ,  emp loyees ,  a t t o r n e y s ,  t r a i n i n g  p r o v i d e r s ,  and
15 r e h a b i l i t a t i o n  s p e c i a l i s t s  o f  t h e  reemployment p r o g r am  e s t a b l i s h e d  i n
16 t h i s  s u b s e c t i o n .
17 (c ) I f  an emp loyee  s u f f e r s  a compensable i n j u r y  t h a t  may perma-
18 n e n t l y  p r e c lu d e  a n  em p lo y e e ' s  r e t u r n  t o  th e  e m p l o y e e ' s  o c c u p a t i o n  a t
|

19 t h e  t im e  o f  i n j u r y ,  t h e  employee o r  employer may r e q u e s t  an e l i g i b i l -
!i

2C ! i t y  e v a l u a t i o n  f o r  reemp loymen t  b e n e f i t s .  The em p loy ee  s h a l l  r e q u e s t
21 SI an e l i g i b i l i t y  e v a l u a t i o n  w i t h i n  90 days a f t e r  t h e  employee g i v e s  t h e

i,it
22 emp loye r  n o t i c e  o f  i n j u r y  u n l e s s  t h e  a d m i n i s t r a t o r  d e t e rm in e s  t h e

|i
23 employee has u n u s u a l  and e x t e n u a t i n g  p h y s i c a l  l i m i t a t i o n s  t h a t  p r e v e n t

i
24

■i

28

29

the employee from making a timely request. The administrator shall,

25 on a rotating and geographic basis, select a rehabilitation specialist

26;j from the list maintained under (b)(6) of this section to perform the, i
27 eligibility evaluation.

(d) Within 30 days after the referral by the administrator, the 

rehabilitation specialist shall perform the eligibility evaluation and 
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i s s u e  a r e p o r t  o f  f i n d i n g s .  The a d m i n i s t r a t o r  may g r a n t  up t o  an 
a d d i t i o n a l  30 days f o r  p e r f o rm an ce  o f  t h e  e l i g i b i l i t y  e v a l u a t i o n  upon 
n o t i f i c a t i o n  o f  u n u s u a l  and e x t e n u a t i n g  c i r c u m s t a n c e s  and t h e  r e ­
h a b i l i t a t i o n  s p e c i a l i s t ' s  r e q u e s t .  W i th in  14 days a f t e r  r e c e i p t  o f  
t h e  r e p o r t  from th e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  t h e  a d m i n i s t r a t o r  s h a l l  
n o t i f y  t h e  p a r t i e s  o f  t h e  em p lo y e e ' s  e l i g i b i l i t y  f o r  reemployment 
p r e p a r a t i o n  b e n e f i t s .  W i th in  10 days a f t e r  th e  d e c i s i o n ,  e i t h e r  p a r t y  
may s e ek  rev iew  o f  t h e  d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  u n d e r  AS 2 3 . -  
30 .110 .  The h e a r i n g  s h a l l  be h e l d  w i t h i n  30 days a f t e r  i t  i s  r e ­
q u e s t e d .  The boa rd  s h a l l  u p ho ld  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  
e x c e p t  f o r  abuse o f  d i s c r e t i o n  on t h e  a d m i n i s t r a t o r ' s  p a r t .

(e )  An employee s h a l l  be e l i g i b l e  f o r  b e n e f i t s  u n d e r  t h i s  s e c ­
t i o n  upon th e  em p lo y e e ' s  w r i t t e n  r e q u e s t  and by h a v i n g  a p h y s i c i a n  
p r e d i c t  t h a t  th e  emp loyee  w i l l  h ave  p e rm anen t  p h y s i c a l  c a p a c i t i e s  t h a t  
a r e  l e s s  t h a n  the p h y s i c a l  demands o f  t h e  emp loyee 's  j o b  as  d e s c r i b e d  
i n  t h e  U n i t e d  S t a t e s  D ep a r tm en t  o f  L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  
o f  O ccu pa t io n s  De f ined  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s "  f o r

(1) the  em p l o y e e ' s  j o b  a t  t h e  t im e  o f  i n j u r y ;  o r
(2) o t h e r  j o b s  t h a t  e x i s t  i n  t h e  l a b o r  m a r k e t  t h a t  t h e  

employee h a s  h e ld  o r  r e c e i v e d  t r a i n i n g  f o r  w i t h i n  10 y e a r s  b e f o r e  t h e  
i n j u r y  o r  t h a t  the  em p loy ee  h a s  h e l d  f o l l o w i n g  th e  i n j u r y  f o r  a p e r i o d  
long  enough to  o b t a i n  t h e  s k i l l s  t o  compete i n  t h e  l a b o r  m a rk e t ,
a c c o r d i n g  t o  s p e c i f i c  v o c a t i o n a l  p r e p a r a t i o n  codes a s  d e s c r i b e d  i n  th e  
d i c t i o n a r y  o f  o c c u p a t i o n a l  t i t l e s .

(f) An employee is not eligible for reemployment benefits if

(1) che em p lo y e r  o f f e r s  employment w i t h i n  t h e  em p lo y e e ' s  
p r e d i c t e d  p o s t - i n j u r y  p h y s i c a l  c a p a c i t i e s  a t  a wage e q u i v a l e n t  t o  a t
l e a s t  t h e  s t a t e  minimum wage u n d e r  AS 23 .10 .065  or 60 p e r c e n t  o f  t h e
w o r k e r ' s  g r o s s  h o u r ly  wages a t  t h e  t im e  o f  i n j u r y ,  w h ic h ev e r  i s
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g r e a t e r ,  o f  i n j u r y  and t h e  employment p r e p a r e s  t h e  employee to  be 
emp loyab le  i n  o t h e r  j o b s  t h a t  e x i s t  i n  t h e  l a b o r  m a rk e t ;

( 2 ) th e  emp loyee  h a s  b een  p r e v i o u s l y  r e h a b i l i t a t e d  i n  a
i

f o rm e r  w o r k e r s '  c om pen s a t io n  c l a im  and r e t u r n e d  t o  work i n  t h e  same o r  :
i

s im i l a r  o c c u p a t i o n  i n  t e rm s  o f  p h y s i c a l  demands r e q u i r e d  o f  t h e  em- ! 
p l o y e e  a t  t h e  t ime o f  t h e  p r e v i o u s  i n j u r y ;  o r

(3) a t  t h e  t im e  o f  m ed i c a l  s t a b i l i t y  no p e rm anen t  im p a i r ­
ment i s  i d e n t i f i e d  o r  e x p e c t e d .

(g) W i th in  10 d ay s  a f t e r  t h e  employee r e c e i v e s  t h e  a dm in i s ­
t r a t o r ' s  n o t i f i c a t i o n  o f  e l i g i b i l i t y  f o r  b e n e f i t s ,  an  employee who 
d e s i r e s  t o  u s e  t h e s e  b e n e f i t s  s h a l l  g i v e  w r i t t e n  n o t i c e  t o  t h e  em­
p l o y e r  o f  t h e  em p lo y e e ' s  s e l e c t i o n  o f  a r e h a b i l i t a t i o n  s p e c i a l i s t  who
s h a l l  p r o v i d e  a  comp le te  reemp loymen t  b e n e f i t s  p l a n .  I f  t h e  employer

ij
1 4 Ij d i s a g r e e s  w i t h  t h e  em p lo y e e ' s  c h o i c e  o f  r e h a b i l i t a t i o n  s p e c i a l i s t  t o

ji
15 j d ev e lop  t h e  p l a n  and t h e  d i s a g r e em e n t  c a n n o t  be r e s o l v e d ,  t h e n  t h e
16 a d m i n i s t r a t o r  s h a l l  a s s i g n  a r e h a b i l i t a t i o n  s p e c i a l i s t .  The employer

ji
1 7 ii and employee e a ch  have one  r i g h t  o f  r e f u s a l  o f  a r e h a b i l i t a t i o n  s p e ­

ll
18 j cialist.

I
1 9 1 (h) W i t h i n  90 days a f t e r  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ' s  s e l e c -
20 tion under (g) of this section, the reemployment plan must be formu-

21 l a t e d  and p . ro roved . The reemp loymen t  p l a n  mus t i n c l u d e  a t  l e a s t  t h e
22 following:

23 i ( 1 ) a d e t e rm i n a t i o n  o f  t h e  o c c u p a t i o n a l  g o a l  i n  t h e  l a b o r
i

24 ii m a r k e t ;
I

2 5 ' ( 2 ) an i n v e n t o r y  o f  t h e  em p lo y e e ' s  t e c h n i c a l  s k i l l s ,  phy s -
!

26 | i c a l  and i n t e l l e c t u a l  c a p a c i t i e s ,  academ ic  a c h i e v em en t ,  em o t i o n a l
2 7 ! c o n d i t i o n  and f am i l y  s u p p o r t ;
2 8 (3) a p l a n  t o  a c q u i r e  t h e  o c c u p a t i o n a l  s k i l l s  t o  be employ­

s'
29 a b l e ;
‘ HCS CSSB 322(L&C) -8-



(4) t h e  c o s t  e s t im a t e  o f  t h e  reemployment p l a n ,  i n c l u d i n g  
p r o v i d e r  f e e s ;  t h e  amount o f  t u i t i o n ,  book s ,  t o o l s ,  and s u p p l i e s ;  
t r a n s p o r t a t i o n ;  t em po ra ry  l o d g i n g ;  o r  j o b  m o d i f i c a t i o n  d e v i c e s ;

(5) t h e  e s t im a t e d  l e n g t h  o f  t im e  t h a t  t h e  p l a n  w i l l  t a k e ;
(6) t h e  d a t e  t h e  p l a n  w i l l  commence;
(7) t h e  e s t im a t e d  t im e  o f  m ed i c a l  s t a b i l i t y  as p r e d i c t e d  by

th e  p h y s i c i a n ;  j
i(8) a d e t a i l e d  d e s c r i p t i o n  and p l a n  s c h e d u l e ;  and
I

(9) a f i n d i n g  by t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  t h a t  t h e  
i n v e n t o r y  u n d e r  (2) o f  t h i s  s u b s e c t i o n  i n d i c a t e s  t h a t  t h e  employee can 
be r e a s o n a b l y  e x p e c t e d  t o  s a t i s f a c t o r i l y  com p le te  t h e  p l a n  and p e r f o rm  
i n  a new o c c u p a t i o n  w i t h i n  t h e  t im e  and c o s t  l i m i t a t i o n s  o f  t h e  p l a n .

( i )  Reemployment b e n e f i t s  s h a l l  be  s e l e c t e d  f rom  t h e  f o l l o w i n g
i n  a manner t h a t  e n s u r e s  r e m u n e r a t i v e  e m p l o y a b i l i t y  i n  t h e  s h o r t e s t  

p o s s i b l e  t im e :
(1) on t h e  j o b  t r a i n i n g ;
(2) v o c a t i o n a l  t r a i n i n g ;
(3) .academic t r a i n i n g ;
(4) s e l f - em p lo ym en t ;  o r
(5) a c om b in a t i o n  o f  (1) - (4) o f  t h i s  s u b s e c t i o n .

( j )  The employee ,  r e h a b i l i t a t i o n  s p e c i a l i s t ,  and t h e  employer i
s h a l l  s i g n  t h e  reemploymen t b e n e f i t s  p l a n .  I f  t h e  emp loyer  and em­
p lo y e e  f a i l  t o  a g r e e  on a reemployment p l a n ,  e i t h e r  p a r t y  may subm i t  a 
reemp loymen t  p l a n  f o r  a p p r o v a l  t o  t h e  a d m i n i s t r a t o r ;  t h e  a dm in i s -  
t r a t o r  s h a l l  app rov e  o r  deny a p l a n  w i t h i n  14 days a f t e r  t h e  p l a n  i s  j

j
s u b m i t t e d ;  w i t h i n  10 days o f  t h e  d e c i s i o n ,  e i t h e r  p a r t y  may s eek  I
r e v i ew  o f  t h e  d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  u nd e r  AS 23 .3 0 .1 10 ;  t h e  i
b o a rd  s h a l l  u p ho ld  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  u n l e s s  e v id e n c e  
i s  s u b m i t t e d  s u p p o r t i n g  an  a l l e g a t i  a o f  abu se  o f  d i s c r e t i o n  on t h e

i
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I
I

I
I

1 1
I

2 |
i

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

p a r t  o f  t h e  a d m i n i s t r a t o r ;  t h e  b o a rd  s h a l l  r e n d e r  a d e c i s i o n  w i t h i n  30 
days a f t e r  c om p le t i o n  o f  t h e  h e a r i n g .

(k) B e n e f i t s  r e l a t e d  t o  t h e  reemploymen t  p l a n  may n o t  e x t e n d  
p a s t  two y e a r s  f rom d a t e  o f  p l a n  a p p r o v a l  o r  a c c e p t a n c e ,  w h ic h e v e r  
d a t e  o c c u r s  f i r s t ,  a t  wh ich  t im e  t h e  b e n e f i t s  e x p i r e .  I f  an employee j 
r e a c h e s  m ed i c a l  s t a b i l i t y  b e f o r e  c om p l e t i o n  o f  t h e  p l a n ,  t em po ra r y

i
It o t a l  d i s a b i l i t y  b e n e f i t s  s h a l l  c e a s e  and p e rm anen t  im pa i rm en t  b e n e ­

f i t s  s h a l l  t h e n  be p a i d  a t  t h e  em p lo y e e ' s  t em po ra r y  t o t a l  d i s a b i l i t y  
r a t e .  I f  t h e  em p lo y e e ' s  p e rm anen t  im pa i rm en t  b e n e f i t s  a r e  e x h a u s t e d  
b e f o r e  t h e  c om p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  reemp loymen t  p l a n ,  t h e  
emp loye r  s h a l l  p r o v i d e  wages e q u a l  t o  60 p e r c e n t  o f  t h e  em p lo y e e ' s  
s p e n d a b l e  week ly  wages b u t  n o t  t o  ex c eed  $525, u n t i l  t h e  c om p l e t i o n  o r  
t e r m i n a t i o n  o f  t h e  p l a n .  A pe rm anen t  im pa i rm en t  b e n e f i t  r em a in in g  
u n p a i d  upon t h e  c om p le t i o n  o r  t e r m i n a t i o n  o f  t h e  p l a n  s h a l l  be p a i d  t o  ; 
t h e  employee i n  a s i n g l e  lump sum. The f e e s  o f  t h e  r e h a b i l i t a t i o n  
s p e c i a l i s t  o r  r e h a b i l i t a t i o n  p r o f e s s i o n a l  s h a l l  be  p a i d  by t h e  em­
p l o y e r  and may n o t  be i n c l u d e d  i n  d e t e rm in i n g  t h e  c o s t  o f  t h e  reem ­
p loymen t  p l a n .

(1) The c o s t  o f  t h e  reemploymen t  p l a n  i n c u r r e d  u n d e r  t h i s  s e c ­
t i o n  s h a l l  be t h e  r e s p o n s i b i l i t y  o f  t h e  em p loy e r ,  s h a l l  be p a i d  on an 
exp en se  i n c u r r e d  b a s i s ,  and may n o t  e x c e e d  $10 ,000 .

(m) Only a r e h a b i l i t a t i o n  s p e c i a l i s t  may a c c e p t  c a s e  a s s ig nm en t s  
a s  a c a s e  manager and s i g n  e l i g i b i l i t y  d e t e rm i n a t i o n s  and reemploymen t 
p l a n s .  A p e r s o n  who i s  n o t  a r e h a b i l i t a t i o n  s p e c i a l i s t  may p e r f o rm  
r e h a b i l i t a t i o n  ca sework  i f  t h e  work i s  p e r f o rm ed  und e r  t h e  d i r e c t  
s u p e r v i s i o n  o f  a r e h a b i l i t a t i o n  s p e c i a l i s t  employed i n  t h e  same f i rm  
and l o c a t i o n .

(n) A f t e r  t h e  employee h as  e l e c t e d  t o  p a r t i c i p a t e  i n  r e em p lo y ­
ment b e n e f i t s ,  i f  t h e  emp loyer  b e l i e v e s  t h e  employee h a s  n o t  
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c o o p e r a t e d  t h e  employer  may t e rm i n a t e  reemployment b e n e f i t s  on th e  
d a t e  o f  n o n c o o p e r a t i o n .  N on co o p e r a t i o n  means u n r e a s o n a b l e  f a i l u r e  t o

(1) keep a p p o in tm e n t s ;
(2) m a i n t a i n  p a s s i n g  g r a d e s ;
(3) a t t e n d  d e s i g n a t e d  p rog ram s ;
(4) m a i n t a i n  c o n t a c t  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ;
(5) c o o p e r a t e  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  i n  d e v e l ­

o p ing  a reemploymen t  p l a n  and p a r t i c i p a t i n g  i n  a c t i v i t i e s  r e l a t i n g  to  
r e e m p l o y a b i l i t y  on a f u l l - t i m e  b a s i s ;

(6) comply w i t h  t h e  em p lo y e e ' s  r e s p o n s i b i l i t i e s  o u t l i n e d  i n  
t h e  reemp loymen t  p l a n ;  o r

(7) p a r t i c i p a t e  i n  any p l a n n e d  reemployment a c t i v i t y  as 
d e t e rm in e d  by t h e  a d m i n i s t r a t o r .

(o) Upon t h e  r e q u e s t  o f  e i t h e r  p a r t y ,  t h e  a d m i n i s t r a t o r  s h a l l  
d e c i d e  w h e th e r  t h e  employee h a s  n o t  c o o p e r a t e d  as p r o v i d e d  u n d e r  (n) 
o f  t h i s  s e c t i o n .  A h e a r i n g  b e f o r e  t h e  a d m i n i s t r a t o r  s h a l l  be  h e l d  
w i t h i n  30 days a f t e r  i t  i s  r e q u e s t e d .  The a d m i n i s t r a t o r  s h a l l  i s s u e  a 
d e c i s i o n  w i t h i n  14 days a f t e r  t h e  h e a r i n g .  W i th in  10 days a f t e r  t h e  
a d m i n i s t r a t o r  f i l e s  t h e  d e c i s i o n ,  e i t h e r  p a r t y  may s e ek  r e v i ew  o f  t h e  
d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  u n d e r  AS 23 .3 0 .110 ;  t h e  b o a rd  s h a l l  
u p h o ld  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  u n l e s s  e v id e n c e  i s  s u bm i t t e d  
s u p p o r t i n g  an a l l e g a t i o n  o f  abu s e  o f  d i s c r e t i o n  on t h e  p a r t  o f  th e  
a d m i n i s t r a t o r ;  t h e  b o a rd  s h a l l  r e n d e r  a d e c i s i o n  w i t h i n  30 days a f t e r  
c om p l e t i o n  o f  t h e  h e a r i n g .

(p) I n  t h i s  s e c t i o n

(1) " a d m i n i s t r a t o r "  means t h e  reemployment b e n e f i t s  adm in ­
i s t r a t o r  u n d e r  AS 2 3 .3 0 . 0 4 1 ( a ) ;

(2) " e m p l o y a b i l i t y "  means p o s s e s s i n g  t h e  a b i l i t y  b u t  n o t  
n e c e s s a r i l y  t h e  o p p o r t u n i t y  t o  engage i n  employment t h a t  i s  c o n s i s t e n t
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,;j w i t h  t h e  em p lo y e e ' s  p h y s i c a l  s t a t u s  imposed by t h e  compensab le  i n j u r y ;
i

2 (3) " l a b o r  m a rk e t "  means a g e o g r a p h i c a l  a r e a  t h a t  o f f e r s
3 employment o p p o r t u n i t i e s  i n  t h e  f o l l o w in g  p r i o r i t y ;
4; (A) area of residence;

jl5,i (B) a r e a  o f  l a s t  employment;
6 ij ( C )  t h e  s t a t e ;

I
7 (D) o t h e r  s t a t e s ;
8 (A) " p h y s i c a l  c a p a c i t i e s "  means o b j e c t i v e  and m e a su r a b l e  i

I !
p h y s i c a l  t r a i t s  such  as a b i l i t y  t o  i i j . _  and c a r r y ,  w a lk ,  s t a n d  o r  s i t ,  j 
p u sh ,  p u l l ,  c l im b ,  b a l a n c e ,  s t o o p ,  k n e e l ,  c r o u c h ,  c r aw l ,  r e a c h ,  han -

9 i 

1 0 !
ii

n !! d i e ,  f i n g e r ,  f e e l ,  t a l k ,  h e a r  o r  s e e ;
!j

12 (5) " p h y s i c a l  demands" means t h e  p h y s i c a l  r e q u i r em e n t s  o f
13, t h e  j o b  such  as  s t r e n g t h ,  i n c l u d i n g  p o s i t i o n s  s uch  as s t a n d i n g ,  wa lk -

14

15

16

i!

,9 i!
20 ij

21
Ii

;l

2 4 1;ii
25  ji

28

29

i n g ,  s i t t i n g ,  and movement o f  o b j e c t s  such  as  l i f t i n g ,  c a r r y i n g ,  
p u s h i n g ,  p u l l i n g ,  c l im b in g ,  b a l a n c i n g ,  s t o o p i n g ,  k n e e l i n g ,  c r o u c h in g ,  
c r aw l i n g ,  r e a c h i n g ,  h a n d l i n g ,  f i n g e r i n g ,  f e e l i n g ,  t a l k i n g ,  h e a r i n g ,  or

17 s e e i n g ;

18 ( 6 ) " r e h a b i l i t a t i o n  s p e c i a l i s t "  means a p e r s o n  who i s  a
c e r t i f i e d  i n s u r a n c e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a c e r t i f i e d  r e h a b i l i t a ­
t i o n  c o u n s e l o r ,  o r  a p e r s o n  who h a s  e q u i v a l e n t  o r  b e t t e r  q u a l i f i c a ­
t i o n s  as  d e t e rm in e d  u n d e r  r e g u l a t i o n s  a d o p t e d  by t h e  d e p a r tm en t ;

22 (7) " r em u n e r a t i v e  em p l o y a b i l i t y "  means h a v in g  t h e  s k i l l s
23 t h a t  a l l ow  a w o rk e r  t o  be compensa ted  w i t h  wages o r  o t h e r  e a r n i n g s  

e q u i v a l e n t  t o  a t  l e a s t  60 p e r c e n t  o f  t h e  w o r k e r ’ s g r o s s  h o u r l y  wages 
a t  t h e  t im e  o f  i n j u r y ;  i f  t h e  employment i s  o u t s i d e  t h e  s t a t e ,  the

26 s t a t e d  60 p e r c e n t  s h a l l  be a d j u s t e d  t o  a c c o u n t  f o r  t h e  d i f f e r e n c e
2 7 i: b e tw een  t h e  a p p l i c a b l e  s t a t e  a v e r a g e  week ly  wage and t h e  A la sk a  a v e r ­

age w eek ly  wage.
*  S ec .  11. AS 23 .30 .055  i s  amended to  r e a d :
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Sec . 2 3 .3 0 .0 55 .  EXCLUSIVENESS OF LIABILITY. The l i a b i l i t y  o f  an 
emp loye r  p r e s c r i b e d  i n  AS 23 .30 .045 i s  e x c l u s i v e  and i n  p l a c e  o f  a l l  
o t h e r  l i a b i l i t y  o f  t h e  employer and any f e l l o w  employee t o  t h e  em­
p l o y e e ,  t h e  em p lo y e e ' s  l e g a l  r e p r e s e n t a t i v e ,  hu sband  o r  w i f e ,  p a r e n t s ,  
d e p e n d e n t s ,  n e x t  o f  k i n ,  and anyone o t h e rw i s e  e n t i t l e d  t o  r e c o v e r  
damages f rom t h e  employer o r  f e l l o w  employee a t  law o r  i n  a d m i r a l t y  on 
a c c o u n t  o f  t h e  i n j u r y  o r  d e a t h .  The l i a b i l i t y  o f  t h e  employer i s  
e x c l u s i v e  even i f  t h e  em p lo y e e ' s  c l a im  i s  b a r r e d  u n d e r  AS 2 3 .3 0 . -  
020( b ) . However , i f  an employer  f a i l s  t o  s e c u r e  payment o f  compen­
s a t i o n  a s  r e q u i r e d  by t h i s  c h a p t e r ,  an i n j u r e d  employee o r  t h e  em­
p l o y e e ' s  l e g a l  r e p r e s e n t a t i v e  i n  c a s e  d e a t h  r e s u l t s  f rom  t h e  i n j u r y  
may e l e c t  t o  c l a im  com pen sa t io n  u n d e r  t h i s  c h a p t e r ,  o r  t o  m a i n t a i n  an 
a c t i o n  a g a i n s t  t h e  emp loye r  a t  law o r  i n  a d m i r a l t y  f o r  damages on 
a c c o u n t  o f  t h e  i n j u r y  o r  d e a t h .  I n  t h a t  a c t i o n  t h e  d e f e n d a n t  may n o t  
p l e a d  as a d e f e n s e  t h a t  t h e  i n j u r y  was c a u s e d  by t h e  n e g l i g e n c e  o f  a 
f e l l o w  s e r v a n t ,  o r  t h a t  t h e  employee assumed t h e  r i s k  o f  t h e  employ­
m en t ,  o r  t h a t  t h e  i n j u r y  was due t o  t h e  c o n t r i b u t o r y  n e g l i g e n c e  o f  th e  
em p loy ee .

*  S ec .  12. AS 23 .3 0 .0 7 5 (b )  i s  amended t o  r e a d :
(b) I f  an [AN] employer  [WHO] f a i l s  t o  i n s u r e  and keep  i n s u r e d  

employees  s u b j e c t  t o  t h i s  c h a p t e r  o r  f a i l s  t o  o b t a i n  a c e r t i f i c a t e  o f  
s e l f - i n s u r a n c e  f rom t h e  b o a r d ,  upon c o n v i c t i o n  t h e  c o u r t  s h a l l  impose 
a f i n e  o f  $10,000 and may impose a s e n t e n c e  o f  [ ,  IS PUNIS.IABLE BY A 
FINE OF NOT MORE THAN $1 ,000 ,  OR BY] im p r i sonm en t  f o r  n o t  more th an  
one y e a r  [ ,  OR BY BOTH]. I f  an employer i s  a c o r p o r a t i o n ,  a l l  p e r s o n s  
who, a t  t h e  t im e o f  t h e  i n j u r y  o r  d e a t h ,  had a u t h o r i t y  t o  i n s u r e  th e  
[SAID] c o r p o r a t i o n  o r  a p p ly  f o r  a c e r t i f i c a t e  o f  s e l f - i n s u r a n c e ,  and 
t h e  p e r s o n  a c t i v e l y  i n  c h a rg e  o f  t h e  b u s i n e s s  o f  t h e  [SUCH] c o r p o ­
r a t i o n  s h a l l  be s u b j e c t  t o  t h e  p e n a l t i e s  p r e s c r i b e d  i n  t h i s  s u b s e c t i o n
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[HEREIN] and shall be personally, jointly, and severally liable to-

2 g e t h e r  w i t h  t h e  c o r p o r a t i o n  f o r  t h e  payment o f  a l l  c om pen s a t i o n  o r
3 o t h e r  b e n e f i t s  f o r  wh ich  t h e  c o r p o r a t i o n  i s  l i a b l e  u n d e r  t h i s  c h a p t e r
4 i f  t h e  [SAID] c o r p o r a t i o n  a t  t h a t  [SUCH] t im e  i s  n o t  i n s u r e d  o r  q u a l i -
ii

f i e d  as a s e l f - i n s u r e r .
* Sec . 13. AS 2 3 .3 0 .0 9 5 ( a )  i s  amended t o  r e a d :

(a )  The employer  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  and o t h e r  ,
:

a t t e n d a n t s  o r  t r e a tm e n t ,  n u r s e  and. h o s p i t a l  s e r v i c e ,  m e d i c i n e ,  c r u t c h -  i
e s ,  and a p p a r a t u s  f o r  t h e  p e r i o d  which t h e  n a t u r e  o f  t h e  i n j u r y  o r  th e  
p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  e x c e e d in g  two y e a r s  f rom and a f t e r  
t h e  d a t e  o f  i n j u r y  t o  t h e  emp loyee .  However, i f  t h e  c o n d i t i o n  r e q u i r ­
i n g  t h e  t r e a tm e n t ,  a p p a r a t u s ,  o r  m ed i c i n e  i s  a l a t e n t  one ,  t h e  two- 
y e a r  p e r i o d  r u n s  f rom t h e  t im e  t h e  employee h a s  know ledge o f  t h e
n a t u r e  o f  t h e  em p lo y e e ' s  d i s a b i l i t y  and i t s  r e l a t i o n s h i p  t o  t h e  em-

15;: p loymen t  and a f t e r  d i s a b l em e n t .  I t  s h a l l  be a d d i t i o n a l l y  p r o v i d e d
!j

16 t h a t ,  i f  c o n t i n u e d  t r e a tm e n t  o r  c a r e  o r  b o t h  beyond t h e  tw o -y e a r  j
17 p e r i o d  i s  i n d i c a t e d ,  t h e  i n j u r e d  employee h a s  t h e  r i g h t  o f  r e v i ew  by
18 t h e  b o a rd .  The b o a rd  may a u t h o r i z e  c o n t i n u e d  t r e a tm e n t  o r  c a r e  o r
19 b o t h  as  t h e  p r o c e s s  o f  r e c o v e r y  may r e q u i r e .  When m ed i c a l  c a r e  i s
il20 r e q u i r e d ,  t h e  i n j u r e d  employee may d e s i g n a t e  a l i c e n s e d  p h y s i c i a n

21 j| i n s i d e  t h e  s t a t e  where t h e  employee r e s i d e s t o  r e n d e r  t h e  c a r e . The
employee may n o t  make more t h a n  one change i n  t h e  em p lo y e e ' s  c h o i c e  o f  
a t t e n d i n g  p h y s i c i a n  w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  em p loye r .  ;

I
R e f e r r a l  t o  a s p e c i a l i s t  by t h e  em p lo y e e ' s  a t t e n d i n g  p h y s i c i a n  i s  n o t
c o n s i d e r e d  a change i n  p h y s i c i a n s  [EXCEPT IN CASES WHERE, IN THE \

if JUDGMENT OF THE BOARD, CARE OR TREATMENT OR BOTH CAN BEST EE ADMINIS- :26 1

TERED BY THE SELECTION OF ANOTHER PHYSICIAN]. Upon p r o c u r i n g  t h e
s e r v i c e s  o f  a p h y s i c i a n ,  t h e  i n j u r e d  employee s h a l l  g i v e  p r o p e r  n o t i ­
f i c a t i o n  o f  t h e  s e l e c t i o n  t o  t h e  emp loye r  w i t h i n  a r e a s o n a b l e  t im e
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a f t e r  f i r s t  b e i n g  t r e a t e d .  N o t i c e  o f  a change i n  t h e  a t t e n d i n g  p h y s i ­
c i a n  s h a l l  be g i v e n  b e f o r e  t h e  change [ IF  FOR ANY REASON DURING THE 
PERIOD WHEN MEDICAL CARE IS REQUIRED THE EMPLOYEE WISHES TO CHANGE TO 
ANOTHER PHYSICIAN, THE EMPLOYEE MAY DO SO IN ACCORDANCE WITH REGU-

i i
LATIONS ADOPTED BY THE BOARD].

* Sec .  14. AS 2 3 .3 0 .0 9 5 ( c )  i s  amended t o  r e a d :
]

(c )  A c l a im  f c r  m e d i c a l  o r  s u r g i c a l  t r e a tm e n t  i s  n o t  v a l i d  and j 
e n f o r c e a b l e  a g a i n s t  t h e  emp loye r  u n l e s s ,  w i t h i n  14 days f o l l o w i n g  ! 
t r e a tm e n t ,  t h e  p h y s i c i a n  g i v i n g  t h e  t r e a tm e n t  o r  t h e  employee r e ­
c e i v i n g  i t  f u r n i s h e s  t o  t h e  emp loye r  and t h e  b o a rd  n o t i c e  o f  th e  
i n j u r y  and t r e a tm e n t ,  p r e f e r a b l y  on a form p r e s c r i b e d  by t h e  b o a r d .  
The b o a rd  s h a l l ,  however ,  e x cu se  t h e  f a i l u r e  t o  f u r n i s h  n o t i c e  w i t h i n  
14 days when i t  f i n d s  i t  t o  be  i n  t h e  i n t e r e s t  o f  j u s t i c e  t o  do so ,  
and i t  may, upon a p p l i c a t i o n ' - b y  a p a r t y  i n  i n t e r e s t ,  make an award f o r  
t h e  r e a s o n a b l e  v a l u e  o f  t h e  m e d i c a l  o r  s u r g i c a l  t r e a tm e n t  so o b t a i n e d  
by t h e  employee .  A c l a im  f o r  a c o u r s e  o f  t r e a tm e n t  r e q u i r i n g  con ­
t i n u i n g  and m u l t i p l e  t r e a tm e n t s  o f  a s im i l a r  n a t u r e  i s  n o t  v a l i d  1 

u n l e s s  t h e  t r e a tm e n t s  a r e  c a r r i e d  o u t  u n d e r  a w r i t t e n  t r e a tm e n t  p l a n  
p r e s c r i b e d  b e f o r e  t h e  commencement o f  t h e  c o u r s e  o f  t r e a tm e n t ,  com­
p l e t e d  and s i g n e d  by t h e  a t t e n d i n g  p h y s i c i a n ,  and m a i l e d  t o  t h e  em­
p l o y e r  w i t h i n  one week o f  t h e  b e g i n n i n g  o f  t r e a tm e n t .  The t r e a tm e n t  i

i
p l a n  must  i n c l u d e  o b j e c t i v e s ,  m o d a l i t i e s ,  and f r e q u e n c y  o f  t r e a tm e n t .  
The i n i t i a l  t r e a tm e n t  p l a n  may n o t  i n c l u d e  more t h a n  20 v i s i t s  i n  th e  j1
f i r s t  60 d ay s .  I f  more t h a n  20 v i s i t s  a r e  r e q u i r e d  w i t h i n  t h e  f i r s t  
60 d ay s ,  o r  more t h a n  f o u r  v i s i t s  a month a f t e r  t h e  f i r s t  60 d ay s ,  th e  J
p h y s i c i a n  s h a l l  document t h e  n e ed  f o r  s e r v i c e s  i n  e x c e s s  o f  t h e  g u i d e -  \

•
l i n e s  i n  t h e  w r i t t e n  t r e a tm e n t  p l a n .  I

1
* Sec .  15. AS 2 3 .3 0 .0 9 5 ( e )  i s  amended t o  r e a d :

(e )  The employee s h a l l ,  a f t e r  an i n j u r y ,  a t  r e a s o n a b l e  t im e s
-15- HCS CSSB 322(L&C)



))

1 ; d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y ,  i f  r e q u e s t e d  by t h e  employer
2 o r  when o r d e r e d  by t h e  b o a r d ,  subm i t  t o  an e x am in a t io n  by a p h y s i c i a n
3 o r  s u r g e o n  o f  t h e  em p l o y e r ' s  c h o i c e  a u t h o r i z e d  t o  p r a c t i c e  m ed ic in e
4 ji u n d e r  t h e  laws o f  t h e  j u r i s d i c t i o n  i n  wh ich  t h e  p h y s i c i a n  r e s i d e s

I
5il [STATE IN WHICH THE EMPLOYEE MAY BE FOUND], f u r n i s h e d  and p a i d  f o r  by ,
Ii !

5 t h e  em p loy e r .  The emp loyer  may n o t  make more t h a n  one change i n  th e

i'
25:i:
J

26

28

29

s e n t  o f t h e  emp loyee .  R e f e r r a l  t o  a s p e c i a l i s t by t h e  em p lo y e r ' s
p h y s i c i a n i s  n o t  c o n s i d e r e d  a change i n  p h y s i c i a n s .  An e x am in a t io n
r e q u e s t e d by t h e  emp loye r  n o t  l e s s  t h a n  14 days a f t e r  i n j u r y ,  and
e v e r y  60 days  t h e r e a f t e r ,  s h a l l  be p resumed t o  be r e a s o n a b l e ,  and t h e
employee s h a l l  s ubm i t  t o  t h e  e x am in a t i o n  w i t h o u t f u r t h e r  r e q u e s t  o r
o r d e r  by t h e  b o a r d .  U n le s s  m e d i c a l l y  a p p r o p r i a t e , t h e  p h y s i c i a n  s h a l l

7

8 

9

10 

11

i'
1 2  :j

13 j]   ... _________________________
il

14 Ji use existing diagnostic data to complete the examination. Facts

15Ij relative to the injury or claim communicated to or otherwise learned

16 by a physician or surgeon who may have attended or examined the em-
• |

17ii ployee, or who m°.y have been present at an examination are not priv-

181 ileged, either in the hearings provided for in this chapter or an

19 action to recover damages against an employer who is subject to the

20 compensation provisions of this chapter. If an employee refuses to
||

21 (i submit to an [ANY] examination provided for in this section, the
i

2 2, employee’s rights to compensation shall be suspended until the ob-
jl

23 struction or refusal ceases, and the employee's compensation during
j!

24 the period of suspension may, in the discretion of the board or the 

court determining an action brought for the recovery of damages under

this chapter, be forfeited. The board in any case of death may re-
ii21' quire an autopsy at the expense of the party requesting the autopsy.
it

An autopsy may not be held without notice first being given to the 

widow or widower or next of kin if they reside in the state or their 
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w he r e a b o u t s  can  be r e a s o n a b l y  a s c e r t a i n e d ,  o f  t h e  t im e  and p l a c e  o f
t h e  a u t o p s y  and r e a s o n a b l e  t im e  and o p p o r t u n i t y  g iv e n  t h e  widow o r
widower o r  n e x t  o f  k i n  t o  h ave  a r e p r e s e n t a t i v e  p r e s e n t  t o  w i t n e s s  th e  
a u t o p s y .  I f  a d e q u a t e  n o t i c e  i s  n o t  g i v e n ,  t h e  f i n d i n g s  f rom th e  
a u t o p s y  may be s u p p r e s s e d  on m o t io n  made t o  t h e  b o a rd  o r  t o  t h e  s u p e ­
r i o r  c o u r t ,  a s  t h e  c a s e  may b e .

* Sec .  16. AS 2 3 .3 0 . 0 9 5 ( f )  i s  amended t o  r e a d :
( f )  A l l  f e e s  and o t h e r  c h a r g e s  f o r  m ed i c a l  t r e a tm e n t  o r  s e r v i c e

[ARE LIMITED TO THE CHARGES THAT PREVAIL IN THE SAME COMMUNITY FOR
SIMILAR TREATMENT OF INJURED PERSONS OF LIKE STANDARD OF LIVING AND]
s h a l l  be  s u b j e c t  t o  r e g u l a t i o n  by t h e  b o a rd  b u t  may n o t  ex ceed  u s u a l ,  
c u s tom a ry ,  and r e a s o n a b l e  f e e s  f o r  t h e  t r e a tm e n t  o r  s e r v i c e  i n  t h e  
community i n  wh ich  i t  i s  r e n d e r e d ,  a s  d e t e rm in e d  by t h e  b o a rd .  An 
employee may n o t  be r e q u i r e d ' t o  pay a f e e  o r  c h a rg e  f o r  m ed i c a l  t r e a t ­
ment o r  s e r v i c e .

* S ec .  17. AS 2 3 .3 0 . 0 9 5 ( j )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
( j )  The b o a r d  may a p p o i n t  a m ed i c a l  s e r v i c e s  r e v i ew  comm it te e ,  

o r  c o n t r a c t  w i t h  an e x i s t i n g  o r g a n i z a t i o n  i n  t h e  s t a t e  o r  a n o t h e r  
s t a t e ,  t o  a s s i s t  and a d v i s e  t h e  b o a rd  i n  m a t t e r s  i n v o l v i n g  t h e  a p p r o ­
p r i a t e n e s s ,  n e c e s s i t y ,  and c o s t  o f  m ed i c a l  and r e l a t e d  s e r v i c e s  p r o ­
v i d e d  u n d e r  t h i s  c h a p t e r .

*  S ec .  18. AS 23 .30 .095  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :
(k) I n  t h e  e v e n t  o f  a m ed i c a l  d i s p u t e  r e g a r d i n g  d e t e rm in a t i o n s  

o f  c a u s a t i o n ,  m ed i c a l  s t a b i l i t y ,  a b i l i t y  t o  e n t e r  a reemployment p l a n ,  
d e g r e e  o f  im pa i rm en t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  amount and e f f i c a c y  of 
t h e  c o n t i n u a n c e  o f  o r  n e c e s s i t y  o f  t r e a tm e n t ,  o r  c o m p e n s a b i l i t y  b e ­
tween t h e  em p lo y e e ' s  a t t e n d i n g  p h y s i c i a n  and t h e  em p lo y e r ' s  i n d e p e n ­
d e n t  m ed i c a l  e v a l u a t i o n ,  a s e cond  in d e p e n d e n t  m ed i c a l  e v a l u a t i o n  s h a l l  
be c o ndu c te d  by a p h y s i c i a n  o r  p h y s i c i a n s  s e l e c t e d  by t h e  b o a rd  from a
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I j l i s t  e s t a b l i s h e d  and m a i n t a i n e d  by t h e  b o a r d .  A p h y s i c i a n  s e l e c t e d  byii
2!| t h e  b o a rd  u n d e r  t h i s  s u b s e c t i o n  s h a l l  be q u a l i f i e d  i n  t h e  same sp e -
3 j! c i a l t y  as  t h e  t r e a t i n g  p h y s i c i a n  s e l e c t e d  by t h e  employee ,  u n l e s s  t h e
4 b o a rd  o r  t h e  b o a r d ' s  p a n e l  a g r e e s  u n an im ou s ly  on a c a s e  by c a s e  b a s i s
5 1! t o  app rov e  a d i f f e r e n t  s e l e c t i o n .  The c o s t  o f  t h e  e x am in a t i o n  and
6 m ed i c a l  r e p o r t  s h a l l  be p a i d  by t h e  em p loy e r .  The r e p o r t  o f  t h e  i n -
7 d ep end en t  m ed i c a l  exam ine r  s h a l l  be f u r n i s h e d  t o  t h e  b o a rd  and t o  t h e
8 p a r t i e s  w i t h i n  14 days a f t e r  t h e  e x am in a t i o n  i s  c o n c lu d e d .  The o p i n i -
I!

9 jj on o f  t h e  i n d e p e n d e n t  m ed i c a l  e x am in e r  s h a l l ,  i n  t h e  ab s en c e  o f  c l e a r
|! ;

ioI and c o n v in c i n g  o b j e c t i v e  e v i d e n c e  t o  t h e  c o n t r a r y ,  be presumed to  be
I' ' ii

11 . correct. A person may not seek damages from an independent medical I

■ I
12 exam ine r  c a u se d  by t h e  r e n d e r i n g  o f  an o p i n i o n  o r  p r o v i d i n g  t e s t im o n y  j
|«

1 3 ,. u n d e r  t h i s  s u b s e c t i o n ,  e x c e p t  i n  t h e  e v e n t  o f  f r a u d  o r  g r o s s  incompe-
14 tence. i

15 *  Sec .  19. AS 2 3 .3 0 .1 0 5 ( a )  i s  amended t o  r e a d :
i

16 (a )  The r i g h t  t o  c om pen sa t io n  f o r  d i s a b i l i t y  u n d e r  t h i s  c h a p t e r
17 i s  b a r r e d  u n l e s s  a c l a im  f o r  i t  i s  f i l e d  w i t h i n  two y e a r s  a f t e r  t h e  \

18 employee h a s  know ledge o f  t h e  n a t u r e  o f  t h e  em p lo y e e ' s  d i s a b i l i t y  and
i, i

19 i t s  r e l a t i o n  t o  t h e  employment and a f t e r  d i s a b l em e n t .  However, t h e  ,
I

20! maximum t im e f o r  f i l i n g  t h e  c l a im  i n  any e v e n t  o t h e r  t h a n  a r i s i n g  ou t
1j i

2 1 '! o f  an o c c u p a t i o n a l  d i s e a s e  s h a l l  be f o u r  y e a r s  f rom t h e  d a t e  o f  i n -
!;

22 j u r y ,  and t h e  r i g h t  t o  c om pen sa t io n  f o r  d e a t h  i s  b a r r e d  u n l e s s  a c l a im
23- t h e r e f o r  i s  f i l e d  w i t h i n  one y e a r  a f t e r  t h e  d e a t h ,  e x c e p t  t h a t  i f
24 payment o f  com pen sa t io n  h a s  b een  made w i t h o u t  an award on a c co u n t  o f
25" t h e  i n j u r y  o r  d e a t h ,  a c l a im  may be f i l e d  w i t h i n  two y e a r s  a f t e r  t h e
26 . d a t e  o f  t h e  l a s t  payment o f  b e n e f i t s  u n d e r  AS 2 3 .3 0 .1 8 0 ,  23 .3 0 .185 ,
27 2 3 .3 0 .1 90 ,  2 3 .3 0 .2 0 0 ,  o r  2 3 .3 0 . 2 1 5 . I t  i s  a d d i t i o n a l l y  p r o v i d e d  t h a t ,
2s i n  t h e  c a s e  o f  l a t e n t  d e f e c t s  p e r t i n e n t  to  and c a u s i n g  compensab le
2 g d i s a b i l i t y ,  t h e  i n j u r e d  employee h as  f u l l  r i g h t  t o  c l a im  as s h a l l  be
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d e t e rm in e d  by t h e  b o a rd ,  t im e  l i m i t a t i o n s  n o tw i t h s t a n d i n g .
* Sec . 20. AS 23 .3 0 .1 1 0 ( c )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

(c )  B e fo r e  a h e a r i n g  i s  s c h e d u l e d ,  t h e  p a r t y  s e e k i n g  a h e a r i n g  
s h a l l  f i l e  a r e q u e s t  f o r  a h e a r i n g  t o g e t h e r  w i t h  an a f f i d a v i t  s t a t i n g  
t h a t  t h e  p a r t y  h a s  comp le te d  a l l  n e c e s s a r y  d i s c o v e r y ,  o b t a i n e d  a l l  
n e c e s s a r y  e v i d e n c e ,  and i s  f u l l y  p r e p a r e d  f o r  t h e  h e a r i n g .  An oppo s ­
in g  p a r t y  s h a l l  h ave  10 days a f t e r  t h e  h e a r i n g  r e q u e s t  i s  • f i l e d  to
f i l e  a r e s p o n s e .  I f  a p a r t y  oppose s  t h e  h e a r i n g  r e q u e s t ,  t h e  b o a rd  or
a b o a rd  d e s i g n e e  s h a l l  w i t h i n  30 days o f  t h e  f i l i n g  o f  t h e  o p p o s i t i o n  
conduc t  a p r e h e a r i n g  c o n f e r e n c e  and s e t  a h e a r i n g  d a t e .  I f  o p p o s i t i o n  
i s  n o t  f i l e d ,  a h e a r i n g  s h a l l  be  s c h e d u l e d  no l a t e r  t h a n  60 days a f t e r  
t h e  r e c e i p t  o f  t h e  h e a r i n g  r e q u e s t .  The b o a r d  s h a l l  g i v e  e a ch  p a r t y  
a t  l e a s t  10 d ay s '  n o t i c e  o f  t h e  h e a r i n g ,  e i t h e r  p e r s o n a l l y  o r  by 
c e r t i f i e d  m a i l .  A f t e r  a h e a r i n g  h a s  b e e n  s c h e d u l e d ,  a c o n t i n u a n c e  may
n o t  be g r a n t e d .  A f t e r  c om p l e t i o n  o f  t h e  h e a r i n g  t h e  b o a rd  s h a l l  c l o s e
t h e  h e a r i n g  r e c o r d .  E v id en c e  o r  a rgumen ts  f i l e d  a f t e r  t h e  c o n c l u s i o n  
o f  t h e  h e a r i n g  may n o t  b e  c o n s i d e r e d  by t h e  b o a r d ,  u n l e s s  t h e  bo a rd  
d e t e rm in e s  t h a t  good c a u s e  e x i s t s  f o r  f a i l u r e  t o  com p le t e  t h e  h e a r i n g  
a t  t h e  s c h e d u l e d  t im e .  I f  a s e t t l e m e n t  a g re em en t  i s  r e a c h e d  by t h e  
p a r t i e s  l e s s  t h a n  14 days b e f o r e  t h e  h e a r i n g ,  t h e  p a r t i e s  s h a l l  a p p e a r  
a t  t h e  t im e  o f  t h e  s c h e d u l e d  h e a r i n g  t o  s t a t e  t h e  te rm s  o f  t h e  s e t t l e ­
ment a g re em en t .  W i th in  30 days a f t e r  t h e  h e a r i n g  r e c o r d  c l o s e s ,  th e  
b o a rd  s h a l l  f i l e  i t s  d e c i s i o n .  I f  t h e  emp loye r  c o n t r o v e r t s  a c l a im  on 
a b o a r d - p r e s c r i b e d  c o n t r o v e r s i o n  n o t i c e  and t h e  employee does no t  
r e q u e s t  a h e a r i n g  w i t h i n  two y e a r s  f o l l o w i n g  t h e  f i l i n g  o f  t h e  c on ­
t r o v e r s i o n  n o t i c e ,  t h e  c l a im  i s  d e n i e d .

* Sec .  21. AS 23 .30 .120  i s  amended by ad d in g  a new s u b s e c t i o n  t o  r e a d :
(c )  The p r e s um p t io n  o f  c o m p e n s a b i l i t y  e s t a b l i s h e d  i n  (a )  o f  t h i s  

s e c t i o n  does n o t  a p p ly  t o  a m en t a l  i n j u r y  r e s u l t i n g  from w o r k - r e l a t e d
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* Sec .  22. AS 23 .30 .125  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :
( f )  S u b j e c t  t o  an em p lo y e r ' s  o r  em p lo y e e ' s  b u rd en  o f  p r o o f ,  a

f i n d i n g  o f  f a c t  made by t h e  b o a r d  as  a p a r t  o f  a com pen sa t io n  o r d e r  i s  
c o n c l u s i v e  u n l e s s  t h e  c o u r t  s p e c i f i c a l l y  f i n d s  t h a t  a r e a s o n a b l e  
p e r s o n  c o u ld  n o t  have r e a c h e d  t h e  c o n c l u s i o n  made by t h e  b o a r d .

* Sec .  23. AS 2 3 .3 0 .1 3 0 ( a )  i s  amended t o  r e a d :
(a ) Upon i t s  own i n i t i a t i v e ,  o r  upon t h e  a p p l i c a t i o n  o f  any

p a r t y  i n  i n t e r e s t  on t h e  g round  o f  a change i n  c o n d i t i o n s ,  i n c l u d i n g ,  i
I

f o r  t h e  p u rp o s e s  o f  AS 23 .3 0 .1 7 5 ,  a change i n  r e s i d e n c e ,  o r  b e c a u s e  o f  j 
a m i s t a k e  i n  i t s  d e t e rm i n a t i o n  o f  a f a c t ,  t h e  b o a rd  may, b e f o r e  one j 
y e a r  a f t e r  t h e  d a t e  o f  t h e  l a s t  payment o f  com pen sa t io n  b e n e f i t s  u n d e r  | 
AS 23 .3 0 .1 8 0 ,  2 3 .3 0 .1 8 5 ,  2 3 .3 0 .1 90 ,  2 3 .3 0 .2 0 0 ,  o r  2 3 . 3 0 . 2 15, w h e th e r  !

1
o r  n o t  a c om pen sa t io n  o r d e r  h a s  b een  i s s u e d ,  o r  b e f o r e  one y e a r  a f t e r  
t h e  r e j e c t i o n  o f  a c l a im ,  r e v i ew  a com pen s a t i o n  c a s e  u nde r  [IN ACCOR- ; 
DANCE WITH] t h e  p r o c e d u r e  p r e s c r i b e d  i n  r e s p e c t  o f  c l a im s  i n  AS 2 3 . -  ' 
30 .110 .  Under [IN ACCORDANCE WITH] AS 23 .30 .110  t h e  b o a rd  may i s s u e  a I
new com pen sa t io n  o r d e r  which t e r m i n a t e s ,  c o n t i n u e s ,  r e i n s t a t e s ,  i n -  !

I
c r e a s e s ,  o r  d e c r e a s e s  t h e  c om pen s a t i o n ,  o r  award c om pen s a t io n .

i
*  Sec .  2k. AS 2 3 .3 0 .1 5 5 ( c )  i s  amended t o  r e a d :

I
(c )  The i n s u r e r  o r  a d j u s t e r  [EMPLOYER] s h a l l  n o t i f y  t h e  b o a rd  

and t h e  employee on a form p r e s c r i b e d  by t h e  b o a r d  t h a t  t h e  payment o f  
c om pen sa t io n  h as  begun o r  h a s  b een  i n c r e a s e d ,  d e c r e a s e d ,  s u sp ended ,  
t e rm i n a t e d ,  r e sumed , o r  changed i n  t y p e .  An i n i t i a l  r e p o r t  s h a l l  be 
f i l e d  w i t h  t h e  b o a r d  and s e n t  t o  t h e  employee w i t h i n  28 days a f t e r  th e  
d a t e  o f  i s s u i n g  t h e  f i r s t  payment o f  c om pen s a t io n .  I f  a t  any t im e 21 
days o r  more p a s s  and no com pen sa t io n  payment i s  i s s u e d ,  a r e p o r t  
n o t i f y i n g  t h e  b o a rd  and t h e  employee o f  t h e  t e r m i n a t i o n  o r  s u s p e n s i o n  
o f  compen sa t io n  s h a l l  be f i l e d  w i t h  t h e  b o a rd  and s e n t  t o  t h e  employee 
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w i t h i n  28 days a f t e r  t h e  d a t e  t h e  l a s t  com pen s a t io n  payment was i s ­
s u ed .  A r e p o r t  s h a l l  a l s o  be f i l e d  w i t h  t h e  b o a rd  and s e n t  t o  the  
employee w i t h i n  28 days a f t e r  t h e  d a t e  o f  i s s u i n g  a payment i n c r e a s ­
i n g ,  d e c r e a s i n g ,  r e sum ing ^  o r  ch ang ing  t h e  t y p e  o f  c om pen s a t i o n  p a i d .  
I f  t h e  [EMPLOYER FAILS TO NOTIFY THE] b o a rd  and t h e  employee a r e  n o t  
n o t i f i e d  w i t h i n  t h e  28 days p r e s c r i b e d  by t h i s  s u b s e c t i o n  f o r  r e p o r t ­
i n g ,  t h e  i n s u r e r  o r  a d j u s t e r  [EMPLOYER] s h a l l  p ay  a c i v i l  p e n a l t y  o f  i

j
$100 f o r  t h e  f i r s t  day p l u s  $10 f o r  e a ch  day t h e r e a f t e r  t h a t  th e  
[EMPLOYER FAILED TO GIVE] n o t i c e  was n o t  g i v e n . T o t a l  p e n a l t i e s  u nd e r  j 
t h i s  s u b s e c t i o n  [SECTION] may n o t  ex c eed  $1 ,000 f o r  a f a i l u r e  t o  f i l e  ! 
a r e q u i r e d  r e p o r t .  P e n a l t i e s  a s s e s s e d  u n d e r  t h i s  s u b s e c t i o n  a r e  
e l i g i b l e  f o r  r e d u c t i o n  u n d e r  (m) o f  t h i s  s e c t i o n .  A p e n a l t y  a s s e s s e d  
u n d e r  t h i s  s u b s e c t i o n  a f t e r  p e n a l t i e s  have  b een  r e d u c e d  u n d e r  (m) o f  i 
t h i s  s e c t i o n  s h a l l  be i n c r e a s e d  by 25 p e r c e n t  and s h a l l  b e a r  i n t e r e s t  ' 
a t  t h e  r a t e  e s t a b l i s h e d  u n d e r  AS 45 .4 5 .0 10 .

* Sec .  25. AS 23 .3 0 .1 5 5 (d )  i s  amended t o  r e a d :
(d) I f  t h e  emp loye r  c o n t r o v e r t s  t h e  r i g h t  t o  com pen sa t io n  t h e

emp loye r  s h a l l  f i l e  w i t h  t h e  b o a rd  and send  t o  t h e  employee a n o t i c e  
o f  c o n t r o v e r s i o n  on o r  b e f o r e  t h e  2 1 s t  day a f t e r  t h e  emp loye r  h as  
know ledge o f  t h e  a l l e g e d  i n j u r y  o r  d e a t h .  I f  t h e  emp loye r  c o n t r o v e r t s

j
t h e  r i g h t  t o  com pen sa t io n  a f t e r  paymen ts  h ave  b egun ,  t h e  employer
s h a l l  f i l e  w i t h  t h e  b o a rd  and send  t o  t h e  employee a n o t i c e  o f  c on ­
t r o v e r s i o n  w i t h i n  s ev en  days a f t e r  an i n s t a l l m e n t  o f  compen sa t io n  
p a y a b l e  w i t h o u t  an award i s  due .  When payment o f  t em po ra ry  d i s a b i l i t y  
b e n e f i t s  i s  c o n t r o v e r t e d  s o l e l y  on t h e  g rounds  t h a t  a n o t h e r  employer  
o r  a n o t h e r  i n s u r e r  o f  t h e  same employer  may be r e s p o n s i b l e  f o r  a l l  o r  
a p o r t i o n  o f  t h e  b e n e f i t s ,  t h e  most r e c e n t  emp loye r  o r  i n s u r e r  who i s  
p a r t y  t o  t h e  c l a im  and who may be l i a b l e  s h a l l  make t h e  payments
d u r i n g  t h e  pendency o f  t h e  d i s p u t e .  When a f i n a l  d e t e rm i n a t i o n  o f
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29

i l i a b i l i t y  i s  made, any r e im bu r s em en t  r e q u i r e d ,  i n c l u d i n g  i n t e r e s t  a t  '
i i

2 j t h e  s t a t u t o r y  r a t e ,  and a l l  c o s t s  and a t t o r n e y s '  f e e s  i n c u r r e d  by th e
3 ; p r e v a i l i n g  emp loye r ,  s h a l l  be made w i t h i n  14 days o f  t h e  d e t e rm in a -
I i

4 1 t i o n .
. j  * s e c .  26. AS 2 3 .3 0 .1 5 5 ( f )  i s  amended t o  r e a d :
6 ( f )  I f  c om pen sa t io n  p a y a b l e  u n d e r  t h e  te rm s  o f  an award i s  n o t  '
7 '  p a i d  w i t h i n  14 days a f t e r  i t  becomes due ,  t h e r e  s h a l l  be added  t o  t h a t
3 u n p a id  compen sa t ion  an amount e q u a l  t o  2 5 _  [ 2 0 ] p e r c e n t  o f  i t ,  which
!
t

9 : s h a l l  be p a i d  a t  t h e  same t im e  a s ,  b u t  i n  a d d i t i o n  t o ,  t h e  compensa-
i

10 ! t i o n ,  u n l e s s  r e v i ew  o f  t h e  com pen sa t io n  o r d e r  making t h e  award i s  padi

1 1  as  p r o v i d e d  i n  AS 23 .30 .125  and an i n t e r l o c u t o r y  i n j u n c t i o n  s t a y j . i ^
1 2 i! paymen ts  i s  a l l ow ed  by t h e  c o u r t .
I!

1 3 ;; * Sec .  27. AS 2 3 .3 0 .1 5 5 (m) i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
V4 1- (m) On o r  b e f o r e  March 1 o f  e a c h  y e a r  t h e  i n s u r e r  o r  a d j u s t e r
1 5 ' s h a l l  f i l e  a v e r i f i e d  a n n u a l  r e p o r t  on a fo rm  p r e s c r i b e d  by t h e  b o a rd
l!i

1 6 : s t a t i n g  t h e  t o t a l  amount o f  a l l  c om pen s a t io n  by t y p e ,  t h e  number o f
17 claims received and the percentage controverted, medical, and related

I
18 b e n e f i t s ,  v o c a t i o n a l  r e h a b i l i t a t i o n  e x p e n s e s ,  l e g a l  f e e s ,  i n c l u d i n g  a
1 9 1. s e p a r a t e  t o t a l  f o r  f e e s  p a i d  t o  a t t o r n e y s  and f e e s  p a i d  f o r  t h e  o t h e r
20 c o s t s  o f  l i t i g a t i o n ,  and p e n a l t i e s  p a i d  on a l l  c l a im s  d u r i n g  th e
21 p r e c e d i n g  c a l e n d a r  y e a r .  I f  t h e  a n n u a l  r e p o r t  i s  t im e l y  and comp le te
22! when r e c e i v e d  by t h e  b o a rd  and p r o v i d e s  a c c u r a t e  i n f o rm a t i o n  abou t
23 e a ch  c a t e g o r y  o f  paymen ts ,  t h e  comm is s ione r  s h a l l  r e v i ew  t h e  t i m e l i -
24 n e s s  o f  t h e  i n s u r e r ' s  o r  a d j u s t e r ' s  r e p o r t s  f i l e d  d u r i n g  t h e  p r e c e d i n g
|i

25 ; y e a r  u n d e r  (c )  o f  t h i s  s e c t i o n .  I f  d u r i n g  t h e  p r e c e d i n g  y e a r  th e
I

26 i n s u r e r  o r  a d j u s t e r  f i l e d  a t  l e a s t  99 p e r c e n t  o f  t h e  r e p o r t s  on t im e ,
27 t h e  p e n a l t i e s  a s s e s s e d  u n d e r  (c) o f  t h i s  s e c t i o n  s h a l l  be w a iv ed .  I f  

d u r i n g  t h e  p r e c e d i n g  y e a r  t h e  i n s u r e r  o r  a d j u s t e r  f i l e d  a t  l e a s t  97 

p e r c e n t  o f  t h e  r e p o r t s  on t im e ,  75 p e r c e n t  o f  t h e  p e n a l t i e s  a s s e s s e d
HCS CSSB 322(L&C) -22-



-

I
j

I !

2

3 ,

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

u n d e r  (c )  o f ■t h i s  s e c t i o n  s h a l l  be w a iv ed .  I f  d u r i n g  t h e  p r e c e d i n g  
y e a r  t h e  i n s u r e r  o r  a d j u s t e r  f i l e d  95 p e r c e n t  o f  t h e  r e p o r t s  on t im e ,  
50 p e r c e n t  o f  t h e  p e n a l t i e s  a s s e s s e d  u n d e r  (c )  o f  t h i s  s e c t i o n  s h a l l  
be w a iv ed .  I f  d u r i n g  t h e  p r e c e d i n g  y e a r  t h e  i n s u r e r ' s  o r  a d j u s t e r ' s  
r e p o r t s  h ave  n o t  b een  f i l e d  on t im e  a t  l e a s t  95 p e r c e n t  o f  t h e  t im e ,  i 
none o f  t h e  p e n a l t i e s  a s s e s s e d  u n d e r  (c )  o f  t h i s  s e c t i o n  s h a l l  be

i
w a iv ed .  The p e n a l t i e s  t h a t  a r e  n o t  w a iv ed  a r e  due and p a y a b l e  when j

•t h e  i n s u r e r  o r  a d j u s t e r  r e c e i v e s  n o t i f i c a t i o n  f rom  t h e  comm iss ione r  j 
r e g a r d i n g  t h e  t im e l i n e s s  o f  t h e  r e p o r t s .  I f  t h e  a n n u a l  r e p o r t  i s  n o t  
f i l e d  by March 1 o f  e a ch  y e a r ,  t h e  i n s u r e r  o r  a d j u s t e r  s h a l l  pay a 
c i v i l  p e n a l t y  o f  $100 f o r  t h e  f i r s t  day t h e  a n n u a l  r e p o r t  i s  l a t e ,  and 
$10 f o r  e ach  a d d i t i o n a l  day t h e  r e p o r t  i s  l a t e .

* Sec .  28. AS 23 .30 .155  i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :
(n) I f  t h e  emp loyer  i s  s e l f - i n s u r e d ,  t h e  r e q u i r em e n t s  o f  (c )  and

(m) o f  t h i s  s e c t i o n  a p p ly  t o  t h e  em p loy e r .
(o) The b o a r d  s h a l l  p rom p t ly  n o t i f y  t h e  d i v i s i o n  o f  i n s u r a n c e  i f  

t h e  b o a r d  d e t e rm in e s  t h a t  t h e  em p l o y e r ' s  i n s u r e r  h a s  f r i v o l o u s l y  o r  
u n f a i r l y  c o n t r o v e r t e d  com pen s a t i o n  due u n d e r  t h i s  c h a p t e r .  A f t e r  
r e c e i v i n g  n o t i c e  f rom t h e  b o a r d ,  t h e  d i v i s i o n  o f  i n s u r a n c e  s h a l l  
d e t e rm in e  i f  t h e  i n s u r e r  h a s  comm it ted  an u n f a i r  c l a im  s e t t l e m e n t
p r a c t i c e  u n d e r  AS 2 1 .3 6 .1 2 5 .

(p) When an emp loyer  pays  com pen sa t io n  due u n d e r  t h i s  c h a p t e r  to  
an employee r e s i d i n g  i n  t h i s  s t a t e ,  t h e  payment mus t be made by check 
o r  o t h e r  n e g o t i a b l e  i n s t r u m e n t  drawn on fund s  d e p o s i t e d  i n  t h i s  s t a t e  
o r  by c e r t i f i e d  ch eck .

* Sec .  29. AS 23 .30 .175  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
Sec .  2 3 .3 0 .1 7 5 .  RATES OF COMPENSATION. (a )  The w eek ly  r a t e  of

c om pen sa t io n  f o r  d i s a b i l i t y  o r  d e a t h  may n o t  e x c e e d  $700 and i n i t i a l l y
*

may n o t  be l e s s  t h a n  $110. However, i f  t h e  b o a rd  d e t e rm in e s  t h a t  t h e
-23- KCS CSSB 322(L&C)
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10

11 ii

1 I em p lo y e e ' s  s p e n d a b l e  w eek ly  wages a r e  l e s s  t h a n  $ 1 1 0  a week as  com-
2 p u t e d  u n d e r  AS 2 3 .3 0 .2 2 0 ,  o r  l e s s  t h a n  $154 a week i n  t h e  c a s e  o f  an
3 1 employee who h a s  f u r n i s h e d  documen ta ry  p r o o f  o f  t h e  em p lo y e e ' s  wages ,
4 i i t  s h a l l  i s s u e  an o r d e r  a d j u s t i n g  t h e  w eek ly  r a t e  o f  c om pen sa t io n  t o  a
i| >

5 r a t e  e q u a l  t o  t h e  em p lo y e e ' s  s p e n d a b l e  week ly  wages .  I f  t h e  employer
5 1 c an  v e r i f y  t h a t  t h e  em p lo y e e ' s  s p e n d a b l e  week ly  wages a r e  l e s s  t h a n
!

7 $154, t h e  emp loye r  may a d j u s t  t h e  week ly  r a t e  o f  c om pen sa t io n  t o  a
8 r a t e  e q u a l  t o  t h e  em p lo y e e ' s  s p e n d a b l e  w eek ly  wages w i t h o u t  an o r d e r
9 1| o f  t h e  b o a r d .  I f  t h e  em p lo y e e ' s  s p e n d a b l e  w eek ly  wages a r e  g r e a t e r

t h a n  $154, b u t  80 p e r c e n t  o f  t h e  em p lo y e e ' s  s p e n d a b l e  week ly  wages i s  
l e s s  t h a n  $154, t h e  emp loyee ' : ;  w eek ly  r a t e  o f  c om pen sa t io n  s h a l l  be 

1 2 , $154. P r i o r  paymen ts  made i n  e x c e s s  o f  t h e  a d j u s t e d  r a t e  s h a l l  be
13 d e d u c t e d  f rom t h e  u n p a i d  com pen s a t io n  i n  t h e  manner t h e  b o a rd  d e t e r -  !

I
14 m in e s .  I n  any c a s e ,  t h e  emp loye r  s h a l l  pay  t im e l y  com pen sa t io n .
ij II

1 5 ' (b) The f o l l o w i n g  r u l e s  a p p ly  t o  b e n e f i t s  p a y a b l e  t o  r e c i p i e n t s  |
! |I

16 n o t  r e s i d i n g  i n  t h e  s t a t e  a t  t h e  t im e  com pen s a t io n  b e n e f i t s  a r e  pay -
17 a b l e :

1)
18 (1) the weekly rate of compensation shall be calculated by
jl

1 9 ii m u l t i p l y i n g  t h e  r e c i p i e n t ' s  w eek ly  com pen sa t io n  r a t e  c a l c u l a t e d  u nd e r
ii

2cll AS 2 3 .3 0 .1 8 0 ,  2 3 .3 0 .1 8 5 ,  2 3 .3 0 .1 9 0 ,  2 3 .3 0 .2 0 0 ,  o r  2 3 .3 0 .2 1 5 ,  by t h e
21 Ij r a t i o  o f  t h e  c o s t  o f  l i v i n g  o f  t h e  a r e a  i n  wh ich  t h e  r e c i p i e n t  r e s i d e s
22 to the cost of living in this state5

23 ( 2 ) t h e  c a l c u l a t i o n  r e q u i r e d  by ( 1 ) o f  t h i s  s u b s e c t i o n  does
24 n o t  a p p ly  i f  t h e  r e c i p i e n t  i s  a b s e n t  f rom t h e  s t a t e  f o r  m ed i c a l  o r  r e -

1,
25 h a b i l i t a t i o n  s e r v i c e s  n o t  r e a s o n a b l y  a v a i l a b l e  i n  t h e  s t a t e ;
s

26ii (3) i f  t h e  g r o s s  w eek ly  e a r n i n g s  o f  t h e  r e c i p i e n t  and t h e
1 •

2 7 ' r e s u l t i n g  com pen sa t io n  r a t e  i s  d e t e rm in e d  u n d e r  AS 2 3 . 3 0 . 2 2 0 ( a ) ( 2 ) ,
28 t h e  c a l c u l a t i o n  r e q u i r e d  by t h i s  s u b s e c t i o n  a p p l i e s  o n ly  t o  t h e  p o r -
29 t i o n  o f  t h e  r e c i p i e n t ' s  w eek ly  com pen sa t io n  r a t e  a t t r i b u t a b l e  t o  wages
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(4) a p p l i c a t i o n  o f  t h i s  s u b s e c t i o n  may n o t  r e d u c e  th e  
week ly  compen sa t ion  r a t e  t o  l e s s  t h a n  $154 a week, e x c e p t  a s  p r o v id e d  
i n  (a )  o f  t h i s  s e c t i o n .

(c )  The b o a rd  s h a l l  p r o v i d e  by r e g u l a t i o n  f o r  t h e  d e t e rm i n a t i o n  
and compa r i son  o f  l i v i n g  c o s t s  f o r  t h i s  s t a t e  and t h e  o t h e r  a r e a s  i n  
wh ich  r e c i p i e n t s  r e s i d e  and f o r  t h e  a n n u a l  r e d e t e r m i n a t i o n  and com­
p a r i s o n  o f  t h e s e  c o s t s .

*  Sec .  30. AS 23 .30 .180  i s  amended t o  r e a d :
Sec .  2 3 .3 0 .1 80 .  PERMANENT TOTAL DISABILITY. I n  c a s e  o f  t o t a l  

d i s a b i l i t y  a d ju dg ed  t o  be pe rmanen t  80 p e r c e n t  o f  t h e  i n j u r e d  em­
p l o y e e ' s  s p e n d a b l e  week ly  wages s h a l l  be p a i d  t o  t h e  employee d u r i n g  
t h e  c o n t i n u a n c e  o f  t h e  t o t a l  d i s a b i l i t y .  I f  a p e rm anen t  p a r t i a l  
d i s a b i l i t y  award h a s  b een  made b e f o r e  a pe rm anen t  t o t a l  d i s a b i l i t y  
d e t e rm i n a t i o n ,  p e rmanen t  t o t a l  d i s a b i l i t y  b e n e f i t s  mu s t  be  r e d u c e d  by 
t h e  amount o f  t h e  pe rm anen t  p a r t i a l  d i s a b i l i t y  award ,  a d j u s t e d  f o r  

i n f l a t i o n ,  i n  a manner d e t e rm in e d  by t h e  b o a r d .  Loss  o f  b o t h  h an d s ,  
o r  b o t h  arms , o r  b o t h  f e e t ,  o r  b o t h  l e g s ,  o r  b o t h  e y e s ,  o r  o f  any two 
o f  them, i n  t h e  ab s en c e  o f  c o n c l u s i v e  p r o o f  t o  t h e  c o n t r a r y ,  c o n s t i ­
t u t e s  pe rmanen t  t o t a l  d i s a b i l i t y .  I n  a l l  o t h e r  c a s e s  p e rm anen t  t o t a l  
d i s a b i l i t y  i s  d e t e rm in e d  i n  a c c o rd a n c e  w i t h  t h e  f a c t s .  I n  making t h i s
d e t e rm i n a t i o n  t h e  m a rk e t  f o r  t h e  em p lo y e e ' s s e r v i c e s  s h a l l  be

(1) a r e a  o f  r e s i d e n c e ;
(2) a r e a  o f  l a s t  employment;
(3) t h e  s t a t e  o f  r e s i d e n c e ;  and
(4) t h e  S t a t e  o f  A la s k a .

*  Sec .  31. AS 23 .30 .180  i s  amended by ad d in g  a new s u b s e c t i o n  t o  r e a d :
(b) F a i l u r e  t o  a c h i e v e  r e m u n e r a t i v e  e m p l o y a b i l i t y  as  d e f i n e d  in  

AS 2 3 .3 0 . 0 4 1 (m )(7) does  n o t ,  by i t s e l f ,  c o n s t i t u t e  p e rm anen t  t o t a l
- 2 5 -  HCS CSSE 322 (L&C)
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i d i s a b i l i t y .
:|2i ,f Sec .  32. AS 23 .30 .185  i s  amended t o  r e a d :
!!

3 j| Sec .  2 3 .3 0 .1 8 5 .  COMPENSATION FOR TEMPORARY TOTAL DISABILITY. Int
ii4 !| c a s e  o f  d i s a b i l i t y  t o t a l  i n  c h a r a c t e r  b u t  t em po ra r y  i n  q u a l i t y ,  80
Ii

5:1 p e r c e n t  o f  t h e  i n j u r e d  em p lo y e e ' s  s p e n d a b l e  week ly  wages s h a l l  be p a i d
i;

6: t o  t h e  employee d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y .  Temporary
7 i t o t a l  d i s a b i l i t y  b e n e f i t s  may n o t  be p a i d  f o r  any p e r i o d  o f  d i s a b i l i t y
8 o c c u r r i n g  a f t e r  t h e  d a t e  o f  m ed i c a l  s t a b i l i t y .  Temporary t o t a l  d i s -
9 a b i l i t y  b e n e f i t s  may n o t  be p a i d  f o r  more t h a n  two y e a r s  r e g a r d l e s s  o f
ij

10[ c o n t i n u a n c e  o f  t h e  d i s a b i l i t y .
1 1 1, * Sec .  33. AS 23 .30 .190  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :
12 S ec .  2 3 .3 0 .1 9 0 .  COMPENSATION FOR PEFMANENT PARTIAL IMPAIRMENT.

ji
1 3 ( a)  I n  c a s e  o f  im pa i rm en t  p a r t i a l  i n  c h a r a c t e r  b u t  p e rm anen t  i n  
14' q u a l i t y ,  and n o t  r e s u l t i n g  i n  p e rm anen t  t o t a l  d i s a b i l i t y ,  t h e  compen-
15j; s a t i o n  i s  $240,000 m u l t i p l i e d  by t h e  em p lo y e e ' s  p e r c e n t a g e  o f  n e t
16 p e rm anen t  im pa i rm en t  o f  t h e  whole  p e r s o n ,  and p a y a b l e  i n  a s i n g l e  lump
'i

17 sum, e x c e p t  as  o t h e rw i s e  p r o v i d e d  i n  AS 23 .3 0 .0 4 1 ,  b u t  t h e  compensa-
1 8 . t i o n  may n o t  be d i s c o u n t e d  f o r  any p r e s e n t  v a l u e  c o n s i d e r a t i o n s .  The
19ij p e r c e n t a g e  o f  n e t  p e rm anen t  im pa i rm en t  s h a l l  be d e t e rm in e d  by m u l t i -
20j, p l y i n g  t h e  em p lo y e e ' s  a c t u a l  d e g r e e  o f  p e rm anen t  im pa i rm en t  by t h e
!j211 a p p r o p r i a t e  a d j u s tm e n t  f a c t o r ,  as f o l l o w s :

22 j Deg ree  o f  A c tu a l  Im pa i rm en t  A d ju s tm en t  F a c t o r
23 0 - 5 0
24 :1 6 0.060

I!
25

I*
7 0.120

26:.
i;

8 0.180
27 9 0.240

M28 10 0.300
29 11 0.333
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12 0 .366
13 0.399

14 0 .432

15 0 .465
16 0.495
17 0 .540
18 0.585
19 0 .630
20 0.675
21 0 .680
22 0.688

23 0.696
24 0.704
25 0 .712
26 0 .740
27 0.765
28 0.790
29 0 .815
30 0.840
31 0.880
32 0 .910
33 0 .940
34 0.970

35-100 1.000
(b) All determinations of the existence and degree of permanent 

impairment shall be made strictly and solely under the whole person 

determination as set out in the American Medical Association Guides to 

the Evaluation of Permanent T Lrment, except that an impairment 

rating may not be rounded to the next five percent. The board shall
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12;

13 .

14

15

16

17

13

19

20
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22

23

24.
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25
I1

26
I'

27

28

29

adop t  a s u p p l em en t a r y  r e c o g n i z e d  s c h e d u l e  f o r  i n j u r i e s  t h a t  c a nno t  be 
r a t e d  by u s e  o f  t h e  Amer ican  M ed ica l  A s s o c i a t i o n  G u id e s .

(c )  An employee w i t h  an a c t u a l  p e rm anen t  im pa i rm en t  as d e t e r ­
mined u n d e r  (b) o f  t h i s  s e c t i o n  may n o t  r e c e i v e  l e s s  t h a n  $250 f o r  th e  
im p a i rm e n t .

(d) The im pa i rm en t  r a t i n g  d e t e rm in e d  u n d e r  (a )  o f  t h i s  s e c t i o n  
s h a l l  be r e d u c e d  by a p e rm anen t  im pa i rm en t  t h a t  e x i s t e d  b e f o r e  th e  
compensab le  i n j u r y .  I f  t h e  c om b in a t i o n  o f  a p r i o r  im pa i rm en t  r a t i n g  
and a r a t i n g  u n d e r  (a) o f  t h i s  s e c t i o n  would  r e s u l t  i n  t h e  employee 
b e i n g  c o n s i d e r e d  p e rm a n e n t l y  t o t a l l y  d i s a b l e d ,  t h e  p r i o r  r a t i n g  does 
n o t  n e g a t e  a f i n d i n g  o f  p e rm anen t  t o t a l  d i s a b i l i t y .

* Sec . 34. AS 23 .30 .200  i s  amended t o  r e a d :
Sec .  2 3 .3 0 .2 0 0 .  TEMPORARY PARTIAL DISABILITY. I n  c a s e  o f  tempo­

r a r y  p a r t i a l  d i s a b i l i t y  r e s u l t i n g  i n  d e c r e a s e  o f  e a r n i n g  c a p a c i t y  t h e  
c om pen sa t io n  s h a l l  be 80 p e r c e n t  o f  t h e  d i f f e r e n c e  b e tw een  t h e  i n j u r e d  
em p lo y e e ' s  s p e n d a b l e  w eek ly  wages b e f o r e  t h e  i n j u r y  and t h e  wage- 
e a r n i n g  c a p a c i t y  o f  t h e  employee a f t e r  t h e  i n j u r y  i n  t h e  same or 
a n o t h e r  employment , t o  be  p a i d  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i ­
t y ,  b u t  n o t  t o  be p a i d  f o r  more t h a n  two [FIVE] y e a r s .  Temporary 
p a r t i a l  d i s a b i l i t y  b e n e f i t s  may n o t  be p a i d  f o r  a p e r i o d  o f  d i s a b i l i t y  
o c c u r r i n g  a f t e r  t h e  d a t e  o f  m ed i c a l  s t a b i l i t y .

*  Sec .  35. AS 23 .30 .200  i s  amended by a d d in g  a new s u b s e c t i o n  t o  r e a d :
(b) The w a g e - e a r n i n g  c a p a c i t y  o f  an i n j u r e d  employee i s  d e t e r ­

mined by t h e  a c t u a l  s p e n d a b l e  week ly  wage o f  t h e  employee i f  th e  
a c t u a l  s p e n d a b l e  w eek ly  wage f a i r l y  and r e a s o n a b l y  r e p r e s e n t s  the  
w ag e - e a r n i n g  c a p a c i t y  o f  t h e  employee .  The b o a rd  may, i n  t h e  i n t e r e s t  
o f  j u s t i c e ,  f i x  t h e  w a g e - e a r n i n g  c a p a c i t y  t h a t  i s  r e a s o n a b l e ,  h av ing  
due r e g a r d  to  t h e  n a t u r e  o f  t h e  i n j u r y ,  t h e  d e g r e e  o f  p h y s i c a l  im p a i r ­
m en t ,  t h e  u s u a l  employment ,  and o t h e r  f a c t o r s  o r  c i r c u m s t a n c e s  i n  th e  
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c a s e  t h a t  may a f f e c t  t h e  c a p a c i t y  o f  t h e  employee t o  e a r n  wages i n  a 
d i s a b l e d  c o n d i t i o n ,  i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  as  i t  may
n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .

* Sec . 36. AS 2 3 .3 0 .2 2 0 ( a )  i s  amended t o  r e a d :  x-
(a) The s p e n d a b l e  w eek ly  wage o f  an i n j u r e d  employee a t  t h e  t im e  i

i

o f  an i n j u r y  i s  t h e  b a s i s  f o r  compu t ing  c om pen s a t io n .  I t  i s  t h e  ;
em p lo y e e ' s  g r o s s  w eek ly  e a r n i n g s  m inus p a y r o l l  t a x  d e d u c t i o n s .  The j 
g r o s s  week ly  e a r n i n g s  s h a l l  be c a l c u l a t e d  as  f o l l o w s :

(1) The g r o s s  w eek ly  e a r n i n g s  a r e  computed by d i v i d i n g  by
100 t h e  g r o s s  e a r n i n g s  o f  t h e  employee i n  t h e  two c a l e n d a r  y e a r s  
im m ed ia t e ly  p r e c e d i n g  t h e  i n j u r y .

(2) I f  t h e  employee had  no e a r n i n g s  d u r i n g  t h e  two c a l e n d a r  
y e a r s  p r e c e d i n g  t h e  i n j u r y  o r  was v o l u n t a r i l y  a b s e n t  f rom  t h e  l a b o r  
m a rke t  f o r  18 months o r  more o f  t h e  two c a l e n d a r  y e a r s  p r e c e d i n g  t h e  
i n j u r y  [THE BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE 
TIME OF THE INJURY CANNOT BE FAIRLY CALCULATED UNDER (1) OF THIS 
SUBSECTION], t h e  b o a r d  s h a l l  [MAY] d e t e rm in e  t h e  em p lo y e e ' s  g r o s s  
week ly  e a r n i n g s  f o r  c a l c u l a t i n g  c om pen s a t io n  by c o n s i d e r i n g  t h e  n a t u r e  
o f  t h e  em p lo y e e ' s  work and work h i s t o r y , b u t  com pen s a t io n  may n o t  
ex ceed  t h e  em p lo y e e ' s  p r o j e c t e d  g r o s s  week ly  e a r n i n g s  a t  t h e  t im e  o f  
i n j u r y .

(3) I f  an employee when i n j u r e d  i s  a m ino r ,  an a p p r e n t i c e ,
o r  a t r a i n e e  i n  a f o rm a l  t r a i n i n g  prograr as  d e t e rm in e d  by t h e  b o a rd ,
whose wages u n d e r  no rm a l  c o n d i t i o n s  w a i d  i n c r e a s e  d u r i n g  t h e  p e r i o d
o f  d i s a b i l i t y ,  t h e  p r o j e c t e d  i n c r e a s e  may be  c o n s i d e r e d  by t h e  b o a rd  
i n  compu t ing  t h e  g r o s s  w eek ly  e a r n i n g s  o f  t h e  employee .

(4) I f  t h e  employee i s  i n j u r e d  w h i l e  p e r f o rm in g  d u t i e s  a s  a
v o l u n t e e r  ambulance a t t e n d a n t ,  p o l i c em an ,  o r  f i r em a n ,  t h e  g r o s s  week ly
e a r n i n g s  f o r  c a l c u l a t i n g  com pen s a t i o n  s h a l l  be t h e  minimum g r o s s
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week ly  e a r n i n g s  p a i d  a f u l l - t i m e  ambulance a t t e n d a n t ,  p o l i c em an ,  o r  
f i r em a n  employed i n  t h e  p o l i t i c a l  s u b d i v i s i o n  where t h e  i n j u r y  o c ­
c u r r e d ,  o r ,  i f  t h e  p o l i t i c a l  s u b d i v i s i o n  h a s  no f u l l - t i m e  ambulance 

a t t e n d a n t s ,  p o l i c em en ,  o r  f i r em e n ,  a t  a r e a s o n a b l e  f i g u r e  p r e v i o u s l v 
s e t  by t h e  p o l i t i c a l  s u b d i v i s i o n  t o  make t h i s  d e t e rm i n a t i o n  b u t  i n  no 
c a s e  may t h e  g r o s s  week ly  e a r n i n g s  f o r  c a l c u l a t i n g  com pen sa t io n  be 
l e s s  t h a n  t h e  minimum wage computed on t h e  b a s i s  o f  40 h o u r s  work p e r  ,

i
week.

* Sec .  37. AS 23 .30 .225  i s  amended by ad d in g  a new s u b s e c t i o n  t o  r e a d :  j
( c )  I f  emp loye r  c o n t r i b u t i o n s  t o  a q u a l i f i e d  p e n s i o n  o r  p r o f i t  

s h a r i n g  p l a n  h ave  b een  i n c l u d e d  i n  t h e  d e t e rm i n a t i o n  o f  g r o s s  e a r n i n g s  
and t h e  employee i s  r e c e i v i n g  p e n s i o n  o r  p r o f i t  s h a r i n g  paymen ts ,  
week ly  c om pen s a t io n  b e n e f i t s  p a y a b l e  u n d e r  t h i s  c h a p t e r  s h a l l  be 
r e d u c e d  by t h e  amount p a i d  d’r  p a y a b l e  t o  t h e  i n j u r e d  w o rk e r  u n d e r  th e  
p l a n  f o r  any week o r  weeks d u r i n g  wh ich  com pen sa t io n  b e n e f i t s  a r e  a l s o  
p a y a b l e .  The amount o f  t h e  r e d u c t i o n  may n o t  i n  any week ex ceed  th e  
i n c r e a s e  i n  w eek ly  com p en s a t i o n  b e n e f i t s  b r o u g h t  a b o u t  by t h e  i n c l u ­
s i o n  o f  emp loye r  c o n t r i b u t i o n s  t o  a q u a l i f i e d  p e n s i o n  o r  p r o f i t  s h a r ­
i n g  p l a n  i n  t h e  d e t e rm i n a t i o n  o f  g r o s s  e a r n i n g s .  i

i
i

* Sec .  38. AS 23 .30 Ls amend'*.’ by add ing  a new s e c t i o n  t o  r e a d :
i

S ec .  2 3 .3 0 .2 4 7 .  DISCRIMINATION PROHIBITED. (a )  An emp loyer  may j
»

n o t  d i s c r im i n a t e  i n  h i r i n g ,  p r om o t io n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c ­
t i c e s  a g a i n s t  an employee who has  i n  good f a i t h  f i l e d  a c l a im  f o r  o r  
r e c e i v e d  b e n e f i t s  u n d e r  t h i s  c h a p t e r .  An employer  who v i o l a t e s  t h i s  
s e c t i o n  i s  l i a b l e  t o  t h e  employee f o r  damages t o  be a s s e s s e d  by t h e  ! 
c o u r t  i n  a p r i v a t e  c i v i l  a c t i o n .

(b) T h i s  s e c t i o n  may n o t  be c o n s t r u e d  t o  p r e v e n t  an employer 
f rom b a s i n g  h i r i n g ,  p r om o t i o n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c t i c e s  on 
c o n s i d e r a t i o n s  o f  t h e  em p lo y e e ' s  s a f e t y  p r a c t i c e s  o r  t h e  em p lo y e e ' s



p h y s i c a l  and m en t a l  a b i l i t i e s ;  n o r  may t h i s  s e c t i o n  be c o n s t r u e d  so as 
t o  c r e a t e  employment r i g h t s  n o t  o t h e rw i s e  i n  e x i s t e n c e .

( c )  T h i s  s e c t i o n  may n o t  be c o n s t r u e d  t o  p r o h i b i t  an employer  
f rom r e q u i r i n g  a p r o s p e c t i v e  employee t o  f i l l  o u t  a p reemployment

Iq u e s t i o n n a i r e  o r  a p p l i c a t i o n  r e g a r d i n g  t h e  p e r s o n  s p r i o r  h e a l t h  o r  
d i s a b i l i t y  h i s t o r y  as  long  a s  i t  i s  meant t o  e i t h e r  document w r i t t e n

( |t o  d e t e rm in e  w h e th e r  t h e  employee h a s  t h e  p h y s i c a l  o r  m en t a l  c a p a c i t y  |
J

t o  mee t  t h e  documented p h y s i c a l  o r  m en t a l  demands o f  t h e  work .
* Sec .  39. AS 23 .3 0 .2 6 5 (1 5 )  i s  amended t o  r e a d :

(15) " g r o s s  e a r n i n g s "  means p e r i o d i c  p aymen ts ,  by an em-

r e q u i r e d  d e d u c t i o n  o r  w i t h h o l d i n g  o f  money by t h e  em p loy e r ,  i n c l u d i n g  !
iI

com pen s a t i o n  t h a t  i s  d e f e r r e d  a t  t h e  o p t i o n  o f  t h e  employee ,  and 
e x c l u d i n g  i r r e g u l a r  b o n u s e s ,  r e im bu r s em en t  o f  e x p e n s e s ,  exp en se  a l l o w ­
a n c e s ,  and any b e n e f i t  o r  payment t o  t h e  employee t h a t  i s  n o t  f u l l y  1

i
t a x a b l e  t o  t h e  employee d u r i n g  t h e  pay p e r i o d ,  ex c e p t  t h a t  t h e  t o t a l  
amount o f  c o n t r i b u t i o n s  made by an emp loye r  t o  a q u a l i f i e d  p e n s i o n  o r  1 
p r o f i t  s h a r i n g  p l a n  d u r i n g  t h e  two p l a n  y e a r s  p r e c e d i n g  t h e  i n j u r y ,  j 
m u l t i p l i e d  by t h e  p e r c e n t a g e  o f  t h e  em p lo y e e ' s  v e s t e d  i n t e r e s t  i n  t h e  I 
p l a n  a t  t h e  t im e  o f  i n j u r y ,  s h a l l . b e  i n c l u d e d  i n  t h e  d e t e rm i n a t i o n  o f  \

i
ig r o s s  e a r n i n g s ; t h e  v a l u e  o f  room and b o a rd  i f  t a x a b l e  t o  t h e  employee * 

may be  c o n s i d e r e d  i n  d e t e rm in i n g  g r o s s  e a r n i n g s ;  however ,  t h e  v a l u e  o f  
room and b o a r d  t h a t  would r a i s e  an em p lo y e e ' s  g r o s s  week ly  e a r n i n g  
above t h e  s t a t e  [ALASKA] a v e r a g e  week ly  wage a t  t h e  t im e  o f  i n j u r y  may

i
n o t  be c o n s i d e r e d ;

*  S ec .  40. AS 23 .3 0 .2 65 (1 7 )  i s  amended to  r e a d :
(17) " i n j u r y "  means a c c i d e n t a l  i n j u r y  o r  d e a t h  a r i s i n g  o u t  

o f  and i n  t h e  c o u r s e  o f  employment ,  and an o c c u p a t i o n a l  d i s e a s e  o r
-31- HCS CSSB 322(L&C)
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i, i n f e c t i o n  wh ich  a r i s e s  n a t u r a l l y  o u t  o f  t h e  employment o r  which n a t u -
2 jj r a l l y  o r  u n a v o i d a b l y  r e s u l t s  f rom  an a c c i d e n t a l  i n j u r y ; " i n j u r y " [ ,
I

3 !i AND] i n c l u d e s  b r e a k a g e  o r  damage t o  e y e g l a s s e s ,  h e a r i n g  a i d s ,  den-
!|

4 t u r e s , o r  any p r o s t h e t i c  d e v i c e s  wh ich  f u n c t i o n  as  p a r t  o f  t h e  bodyii
5 ! and f u r t h e r  i n c l u d e s  an i n j u r y  c a u s e d  by t h e  w i l f u l  a c t  o f  a t h i r d  '
•i

g| p e r s o  \ d i r e c t e d  a g a i n s t  an employee b e c a u s e  o f  t h e  employment ; " i n -  j
7 j u r y "  does n o t  i n c l u d e  m en t a l  i n j u r y  c a u se d  by m en t a l  s t r e s s  u n l e s s  i t

i s  e s t a b l i s h e d  t h a t  (A) t h e  work s t r e s s  was e x t r a o r d i n a r y  and u n u s u a l
9 ij i n  compa r i son  t o  p r e s s u r e s  and t e n s i o n s  e x p e r i e n c e d  by i n d i v i d u a l s  i n
|

1 0 !; a compa rab le  work e n v i r o nm en t ,  and (B) t h e  work s t r e s s  was the. predom-
!'Ii

1 1  jj i n a n t  c a u s e  o f  t h e  m en t a l  i n j u r y ;  t h e  amount o f  work s t r e s s  s h a l l  be
1 2 j; m ea su red  by a c t u a l  e v e n t s  r a t h e r  t h a n  m i s p e r c e p t i o n s  by t h e  employee;

ij

1 3 ;; a m en t a l  i n j u r y  i s  n o t  c o n s i d e r e d  t o  a r i s e  o u t  o f  and i n  t h e  c o u r s e  o f
14 employment i f  i t  r e s u l t s  f rom a d i s c i p l i n a r y  a c t i o n ,  work e v a l u a t i o n ,
i s 1 j o b  t r a n s f e r ,  l a y o f f ,  d emo t ion ,  t e r m i n a t i o n  o r  s im i l a r  a c t i o n ,  t a k e n
16 i n  good f a i t h  by t h e  em p l c y e r ;
1 7 1 * Sec .  41. AS 23 .30 .265  i s  amended by add in g  a new p a r a g r a p h  t o  r e a d :
18 (34) "m ed i c a l  s t a b i l i t y "  means t h e  d a t e  a f t e r  wh ich  f u r t h e r
I:

19 objectively uieasurable improvement from the effects of the compensable
!• if

20" i n j u r y  i s  n o t  r e a s o n a b l y  e x p e c t e d  t o  r e s u l t  f rom a d d i t i o n a l  m ed i c a l
ij i

21 c a r e  o r  t r e a tm e n t ,  n o tw i t h s t a n d i n g  t h e  p o s s i b l e  n eed  f o r  a d d i t i o n a l  I
ii i

22 m ed i c a l  c a r e  o r  t h e  p o s s i b i l i t y  o f  improvement o r  d e t e r i o r a t i o n  r e -  I
20:j s u i t i n g  f rom t h e  p a s s a g e  o f  t im e ;  m ed i c a l  s t a b i l i t y  s h a l l  be presumed

i-

24 i n  t h e  ab sen c e  o f  o b j e c t i v e l y  m e a s u r a b l e  improvement f o r  a p e r i o d  o f
25 45 d ay s ;  t h i s  p r e s um p t i o n  may be  r e b u t t e d  by c l e a r  and c o n v in c in g  

e v i d e n c e .
27 1 * Sec .  42. AS 23 .30 .210  i s  r e p e a l e d .
28 * Sec .  43. TRANSITIONAL PROVISIONS. N o tw i t h s t a n d i n g  AS 2 3 .3 0 .0 4 0 ( b ) ,
29 as amended by s e c .  8 o f  t h i s  A c t ,  and AS 23 .30 .  155 (m ) , as amended by 
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i s e c .  °7 o f  t h i s  A c t ,  on o r  b e f o r e  March 1, 1989, e a ch  emp loyer  t h a t  i s

7

8j

2 s u b j e c t  t o  t h o s e  s e c t i o n s  s h a l l  f i l e  a r e p o r t  and make t h e  a p p r o p r i a t e
3 c o n t r i b u t i o n  f o r  a l l  c l a im s  e x i s t i n g  as o f  December 31, 1988. The p e r i o d
Ji

4 c o v e r e d  i n  t h e  r e p o r t  s h a l l  be f rom t h e  d a t e  o f  t h e  t e r m i n a t i o n  r e p o r t  o r
ij

5 t h e  l a s t  a n n i v e r s a r y  r e p o r t  f i l e d ,  i f  one h a s  b een  f i l e d ,  t h r o u g h  Decem-
6 Ji b e r  31, 1988.

* Sec .  44. TEMPORARY RATE REDUCTION. N o tw i t h s t a n d i n g  AS 21 .39 .030 ,  an
i n s u r e r  p r o v i d i n g  w o rk e r s '  c om pen sa t io n  i n s u r a n c e  i n  t h e  s t a t e  s h a l l  p r o -

n
9 1 v i d e  a t  l e a s t  a s i x  p e r c e n t  r e d u c t i o n  i n  t h e  premium r a t e  c h a rg ed  w i t h i n
j

io ' t h e  s t a t e  f o r  w o r k e r s '  c om pen sa t io n  i n s u r a n c e ,  f o r  t h e  p e r i o d  b e g in n i n g
1 1 ! J u l y  1, 1988, and end ing  J a n u a r y  1, 1990.
Ii

121! * Sec . 45. TRANSITIONAL PROVISION. N o tw i t h s t a n d i n g  AS 23 .30 . 041 (p) , as
ii

13 amended by s e c .  9 o f  t h i s  A c t ,  f o r  t h e  p e r i o d  f rom  J u l y  1 , 1988, u n t i l
jl

14' June  30, 1989, t h e  te rm  " r e h a b i l i t a t i o n  s p e c i a l i s t "  a r  u s e d  i n  AS 23 .30 .041
|i

15 i n c l u d e s  a p e r s o n  who was a c t i v e l y  employed f o r  a t  l e a s t  one y e a r  b e f o r e
16 June  30, 1988, i n  p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  t o  an i n j u r e d  wo rke r
17 r e c e i v i n g  b e n e f i t s  u n d e r  AS 23 .30 .
18 * Sec .  46. APPLICABILITY. Excep t  f o r  s e c s .  8, 25, 27, 28, 40, and 44
()

19 o f  t h i s  A c t ,  t h i s  Act a p p l i e s  o n ly  t o  i n j u r i e s  s u s t a i n e d  on o r  a f t e r
20 J u l y  1 , 1988 .

jl
2 1 * Sec .  47. S e c t i o n  40 o f  t h i s  Act a p p l i e s  t o  i n j u r i e s  s u s t a i n e d  on o r

if
22 a f t e r  t h e  e f f e c t i v e  d a t e  o f  s e c .  40 o f  t h i s  A c t .
!.

23 * Sec .  48. S e c t i o n s  40 and 47 o f  t h i s  Act t a k e s  e f f e c t  im m ed ia te ly
24 u nd e r  AS 0 1 .1 0 . 0 7 0 ( c ) .
'i

25 *  Sec . 49. S e c t i o n s  1 - 39, and 41 -  46 o f  t h i s  Ac t t a k e  e f f e c t  J u l y  1,
26 1988.

271|
28

29
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Donley
TO: HB 352

Page 27, a f t e r  l i n e  3:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

"* Sec .  36. N o tw i t h s t a n d i n g  AS 2 1 .3 9 .0 3 0 ,  an  i n s u r e r  p r o v i d i n g  w o r k e r s '  
c om p en s a t i o n  i n s u r a n c e  i n  t h e  s t a t e  s h a l l  p r o v i d e  a t  l e a s t  a 10 p e r c e n t  

r e d u c t i o n  i n  t h e  premium r a t e  c h a r g e d  w i t h i n  t h e  s t a t e  f o r  w o r k e r s '  compen­

s a t i o n  i n s u r a n c e ,  f o r  t h e  p e r i o d  b e g in n i n g  J u l y  1, 1988, and end ing
J a n u a r y  1, 1990 ."

Renumber r em a i n i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

Page 27, l i n e  4:

d e l e t e  "T h i s  Ac t  a p p l i e s  o n ly "

I n s e r t  " S e c t i o n s  1 ~ 35 o f  t h i s  Act a p p ly "

- 1 - 1/27/88



.for any payment) on account of death, provided the in- 

•djvidua! in its employ

(1) has not the option to receive instead of provisions 

for such death benefits, an y part of such payment, or, if 

juch death benefit is insured, any part of the p r e m i u m  

(or contributions to pr emi ums ) paid by his employing 

unit; and

( 2 )  has not the r igh t unde r the p rovis ions o f  the plan 
o r  system o r  po licy o f  insurance prov id ing fo r  such death 
benefits to assign such benefits o r  to receive a cash con- 
l ibe ra t ion  in lieu o f  such benefits , e ithe r upon his w ith ­
d raw a l f r om  the p lan o r  system  p rov id ing  f o r  such 
benefits o r  upon te rm ina t ion  o f  such p lan o r  system  o r  
policy o f  insurance o r  o f  his services with such em p loy ­
ing un it . ( 1 9 5 1  c 2 6 5  § 5 ; 1 949  c 2 1 4  § 6 ; 1945 c 35  § 
35 ; R em .  Supp . 1949  § 9 9 9 8 - 1 7 3 .  P r io r :  1943 c 127 § 
13; 1941 c 2 5 3  § 14.]

SmraJiitttT 1951 c 263: See note following RCW 50.98.070.

50.04.350 Wages, remuneration Excepted pay­
ments. The  te rm  "wages" sha l l  not inc lude the payment 
by an emp loy ing  unit (w 'thou t  deduction f r om  the re ­
mune ra t ion  o f  the ind iv idua l in its em p lo y )  o f  the tax 
imposed upon an ind iv idua l in em p loym en t under section 
1400 o f  the fede ra l in te rna l revenue code, as amended , 
o r any  am oun t  paid to a person in the m i l i ta ry  service 
fo r  a ny  pay period du r ing  which he pe r fo rm s  no service 
fo r  the em p loye r :  Provided, however. T h a t  p r io r  to J a n ­
uary 1, 1952 , the te rm  "wages" sha l l  not inc lude dis­
missal payments which an emp loy ing  unit is not lega l ly  
requ ired to m ake . [1 9 5 1  c 2 6 5  § 2 ; 1945 c 35  § 36 ; R em . 
Supp . 1945  § 9 9 9 8 - 1 7 4 .  P r io r :  1943 c 127 § 13; 1941 c 
253  |  14 .]

SmraWfity 1931 c 243: See note following RCW 50.98.070.

50.04.355 Wages, remuneration Average annual
wage Average weekly wage Average annual wage
for contributions purposes. O n  o r  be fo re  the f i f teen th 
day o f  June  o f  each yea r an "average annua l w age " , an 
"average week ly  wage" , and an "ave rage  annua l wage 
fo r  con tr ibu t ions purposes" sha l l  be computed f r om  in­
fo rm a t ion  f o r  the preceding c a lenda r  y ea r  inc lud ing  c o r ­
rections th e re o f repor ted  within three months a f t e r  the 
close o f  that yea r  by a l l  emp loye rs  as de fined in R C W  
5 0 .0 4 .0 8 0 .  T he  "ave rage  annua l wage" is the quotient 
derived by d ividing to ta l remune ra t ion  reported by a l l 
emp loye rs  by the ave rage  num be r o f  worke rs  reported 
fo r a l l  months and i f  the resu lt is not a m u lt ip le  o f  one 
d o l la r ,  round ing the  result to the next lowe r m u lt ip le  o f  
one d o l la r .  T he  "average annua l wage" thus obtained 
sha ll be divided by  f i f t y - tw o  and i f  the resu lt is not a 
mu lt ip le  o f  on^ d o l la r ,  round ing the resu lt to the next 
lower m u lt ip le  o f  one d o l la r  to de te rm ine  the "average 
week ly wage" . T h e  "average annua l wage" fo r  c on t r ibu ­
tion purposes is the quotient der ived by d ivid ing tota l 
remunera t ion  reported by a l l  emp loye rs  sub jec t to c on ­
tr ibutions by the ave rage numbe r o f  worke rs  reported fo r 
a l l months by these same emp loye rs  and i f  the resu lt is 
not a m u lt ip le  o f  one d o l la r ,  round ing the resu lt to the 
next lower mu lt ip le  o f  one d o l la r .  [ 1 9 7 7  ex.s. c 33 § 2:

1975  1st ex.s . c 22 3  § 1; 1973 
6 . ]

Effective dales------- CoMtnectioa—-
lowing RCW 50.04.030.

Elective date 1975 lit exo- <
amendatory act are necessary for tl 
public peace, health, and safety, the 
and iu existing public institutions. .
Sunday following signature by the g _
19.1

Effective date--------1973 c 73: See note touowmg rv. w ju.vr«.uju.
Effective data--------1970 ex.s. c 2: See note following RCW

50.04.020.

5 0 . 0 4 . 3 6 0  W eek .  "W ee k "  means any period o f  seven 
consecutive c a lenda r  days ending at m idn ight as the 
comm iss ione r m ay  by regu la t ion  prescribe. [ 1 9 4 5  c 35  § 
37 ; R em . Supp . 1945  § 9 9 9 8 - 1 7 5 .  P r io r :  1943 c 127 § 
13; 1941 c 25 3  § 14; 1939  c 2 1 4  § 16; 1937 c 162 § 19.]

Chap te r  5 0 .0 6  
TEMPORARY TOTAL DISABILITY

Section!
50.06.010 Purpose.
50.06.020 Allowable beneficiaries.
50.06.030 Application for initial determination of disability-------

Special base year-------Special individual benefit
year.

50.06.040 Lawi and regulations governing amounts payable and
right to benefit!.

50.06.050 Uie of wages and time worked for pnoc claims-------
Effect.

50.06.900 Chapter prwpective.
50.06.910 Partial invalidity of chapter.

5 0 . 0 6 . 0 1 0 . Pu rpose . T h is  chap te r is enacted fo r  the
purpose o f  prov id ing the pro tection o f  the unemp loymen t 
compensat ion  system  to worke rs  who have su f fe red  a 
tem po ra ry  to ta l d isab i l i ty  compensab le under industr ia l 
insu rance and is a recogn it ion by this leg is la ture o f  the 
econom ic  ha rdsh ip  con f ron t ing  those worke rs  who have 
not been p rom p t ly  recmp loyed a f te r  a pro longed period 
o f  tem po ra ry  to ta l d isab i l i ty . [ 1 9 7 5  1st ex.s. c 2 2 8  § 7.]

Effective date 1975 lit ex.*. c 228: See note following RCW
50.04.355.

5 0 . 0 6 . 0 2 0  A l lowab le  beneficiaries. O n ly  individuals 
who have su f fe red  a tem po ra ry  tota l d isabi lity  and have 
received compensat ion  under the industr ia l insurance 
laws o f  this s tate , any o th e r  state o r  the Un i ted  States 
fo r  a period o f  not less than thirteen consecutive ca len­
d a r  weeks by rc a s o r  o f  such tem po ra ry  tota l disabi lity 
sh a l l  be a l lowed the benefits o f  this chapter . [ 1 9 7 5  1st 
ex .s. c 22 8  § 8 . ]

Effective dice 1975 tit ex j. c 228: See note following RCW
50.04.355.

5 0 . 0 6 . 0 3 0  App lica t ion  f o r  in it ia l de te rm ina t ion o f
d isab i l i ty  Spec ia l base yea r Spec ia l individual
benefit yea r . An  app lica t ion fo r  in itia l determ inat ion 
m ade  pu rsuan t to thU  chap te r , to be considered timely, 
must be fi led in writing with the emp loyment security 
depa rtm en t w ithin twen ty -s ix  weeks fo l low ing the week



hi wnicn me pciiiAi ui iwiupuiut / ku%«i u.wuMin«, .......
menced. Not ice  f r om  the depa rtm en t o f  la b o r  and in­
dustries sha l l satis fy this requ irement . The records o f  the 
agency supervising the award  o f  compensat ion  sha l l be 
conclusive evidence o f  the fac t o f  t em po ra ry  d isab i l i ty  
and the beginning date o f  such d isab i l i ty . The  em p loy ­
ment security depa rtm en t sha l l  process and issue an in i- 
tial determ inat ion o f  en t it lement o r  nonent it lemcnt as 
the case m ay  be.

Fo r the purpose o f  this chap te r ,  a special base yea r is 
established fo r  an ind iv idua l consist ing o f  the f i rs t  fou r 
o f  the last five comple ted c a lenda r  qua r te rs  immed ia te ly  
pr io r to the fi rs t d ay  o f  the c a le nd a r  week in which the 
individual's tem po ra ry  tota l d isab i l i ty  commenced , and a 
special ind iv idua l bene fi t y ea r is estab lished consisting o f  
the entire period o f  d isab i l i ty  and a f i f t y - tw o  consecutive 
week period commenc ing with the  f i rs t  day  o f  the ca len ­
da r week im m ed ia te ly  fo l low ing  the week o r  part th e re o f  
with respect to which the ind iv idua l received his f ina l 
temporary  to ta l d isab i l i ty  compensat ion  unde r  the app l i ­
cable industr ia l insurance laws except tha t no special 
benefit y ea r  sha l l  have a d u ra t io n  in excess o f  three 
hundred twelve c a lenda r  weeks: Provided however. T h a t  
such special bene fi t y ea r wil l no t be^cst^blished unless 
the criter ia conta ined in R C W  5Q.ffC 0 3Q a ia s  been metn 
except that an  ind iv idua l meet ing fTie d isab i l i ty  and f i l ­
ing requ irements o f  this chap te r  and who has an unex- 
pircd benefit yea r estab lished which wou ld  ove r lap  the 
special bene fi t yea r provided by this chap te r ,  no tw ith ­
standing the provisions in R C W  5 0 . 0 4 . 0 3 0  re la t ing  to 
the estab l ishment o f  a subsequent bene f i t  y ea r  and 

L $ C W  50 . 4 0 . 0 1 0  re la t ing  to wa ive r o f  r ights , m ay  elect 
;-<' t o  establish a"”Tpecial bene fi t y e a r  und e r  this chap te r : 

Provided further, that the unexp ired  bene fi t yea r sha l l

C > be te rm inated with the beginning o f  the specia l bene fi t 
year i f  the ind iv idua l elects to  estab lish such special 
benefit y e a i .  [ 1 9 7 5  1st ex.s. c 2 2 8  § 9 . ]

Effecdr* d»t» -1973 lit  n x  e 22S: See note following RCW
50.04.355.

50.06.040 Laws and regulations governing amounts 
payable and right to benefits. T he  indiv idual's  w eek ly  
benefit am oun t  and m ax im um  am oun t  payab le  du r ing  
the special benefit y ea r  sha l l  be governed bv the p rov i­
sion conta ined in R C W  5 0 .2 0 .1 2 0 .  T h e  indiv idua l's  basic 
and continuing right to benefits s h a l l  be governed by the 
general laws and regu la tions re la t ing  to  the payment o f  
unemployment compensat ion bene fi ts  to the extent that 
they are not in con f l ic t  with the provis ions o f  this chap ­
ter. [1 9 7 5  1st ex.s . c 2 2 8  § 10.]

Effecd»* date 1975 1st ix o . e 224: See noie following RCW
50.04.355.

5 0 .0 6 .0 5 0  Use of wages and time worked for prior
claims E ffec t . T h e  fac t tha t wages, hours o r  weeks
worked du r ing  the specia l base y ea r  m ay  have been used 
in the computa t ion  o f  a p r io r  v a l id  c la im  fo r  unem p lo y ­
ment compensation sha l l  not a f fe c t  a c la im  fo r  benefits 
made pursuant to the provisions o f  this chap te r ; how­
ever. wages, hours and weeks wo rked used in computing  
entit lement on a c la im  fi led pu rsuan t to this chap te r 
shall not be ava i lab le  o r  used fo r  estab lish ing en tit lement
mH« 50 RCW (1979 E 4 .V -f 10]

[1975 1st ex.s. c 228 § II.)

Effective dll*
50.04.355.

-1975 IK e u .  e 22S: Sec note following RCW

5 0 .0 6 .9 0 0  Chapte r prospective. Th is chap te r sha ll be 
-va i lab le  on ly  to individuals who su f fe r  a tempo ra ry  to­
tal d isab i l i ty , compensab le  by an industr ia l insurance 
p rog ram , a f te r  the e ffective date o f  this chapter . [1 975  
1st ex.s. c 228  § 12.]

Effective d*l« 1975 1st i u . c 22*: See note following RCW
50.04.355.

5 0 .0 6 .9 1 0  P a r t i a l  invalidity o f  chapter . Shou ld  any 
pa rt o f  this chap te r be dec la red  unconstitu tiona l by the 
f ina l decision o f  any  cou rt  o r  dec la red out o f  c on fo rm ity  
by the Un ited  S ta tes secre ta ry  o f  labo r ,  the comm is ­
s ioner sha l l  immed ia te ly  d iscontinue the payment o f  
benefits based on this chap te r , dec la re  it inoperative and 
repo rt  that fact to the gove rno r and the legis lature. 
( i 9 7 5  1st ex.s. c 22 8  § 13.]

Effective dit* 1973 1st k j .  c 22*: See note following RCW
50.04.355.

Chapte r 5 0 .0 8  
E S T A B L I S H M E N T  O F  D E P A R T M E N T

Sections 
50.08.010 
50.08.020

Displaced homemaker act, departmental participation: RCW  
28B.04.0S0.

Employment security department established. 
Divisions established.

c

5 0 . 0 8 . 0 1 0  Emp loymen t secu r i ty  department estab­
lished. T he re  is established the emp loymen t security de ­
p a r tm e n t  f o r  the s ta te , to  be adm in is te red  by a 
comm iss ione r . The  commiss ioner sha l l be appointed by 
the gove rno r with the consent o f  the senate, and sha l l 
ho ld o f f ice  at the p leasure o f . and receive such compen ­
sation fo r  his services as m ay  be fixed by, the governor, 
[ 1 9 5 3  ex.s. c 8 § 3 ; 1947 c 215  § 8; 1945 c 35 g 38 
R em . Supp . 1947 § 9 9 9 8 - 1 7 6 .  P r io r :  1939 c 19 § 1 
1937 c 162 § 12.]

5 0 . 0 8 . 0 2 0  Divisions estab lished . The re  a rc hereby 
estab lished in the emp loymen t security depa rtment two 
coo rd ina te  divisions to be 'mown as the unemployment 
compensat ion division, and the W ash ing ton  state em ­
p loymen t service division, each o f  which sha ll be adm in ­
istered by a fu l l  time sa la ried supervisor who sha l l be an 
assistant to  the commiss ioner and sha l l  be appointed by 
him . Each division sha ll be responsib le to the comm is ­
s ioner fo r  the d isp j tch  o f  its distinctive functions. Each 
division sha l l  be a separate administra tive unit with re ­
spect to personnel, budget, and duties, except in so fa r as 
the  c om m iss io n e r  m ay  f ind  that such sepa ra t ion  is 
impract icab le .

I t  is hereby fu r th e r  provided that the gove rno r in his 
d iscretion may delegate any  o r  a l l o f  the o rgan izat ion , 
adm in is tra t ion  and functions o f  the said W ash ing ton  
state emp loymen t service division to any federa l agency.



50.04.310 Unemployed individual.
50.04.320 Wages, remuneration.
50.04,323 Wages, remuneration-------- Government or private re­

tirement pension plan payments Effect upon eli­
gibility Reduction in benefits Esceotions.

50.04,330 Wages, remuneration-------Retirement and disability
payments excepted.

50.04.340 Wages, remuneration-------Death benefits excepted.
50.04.350 Wages, remuneration-------Excepved payments.
50.04.355 Wages, remuneration-------Average annual wage--------

Average weekly wage Average annual wage for
contributions purposes.

50.04.360 Week.
'Application for initial determination" defined: RCW 50.20.1 40.
'C laim  tor benefits' defined: RCW  50.20.140.
‘ Claim for waiting period’ defined: RCW 50.20.140.

5 0 . 0 4 . 0 2 0  Base  yea r . 'B a s e  yea r"  with respect to 
each ind iv idua l, sha l l  mean the first fo u r  o f  the last five 
comple ted c a lenda r  qua r te rs  im m ed ia te ly  preceding the 
first d ay  o f  the indiv idual's  bene fi t  vear . ( 1 9 7 0  ex.s. c 2 
§ 1; 1945 c 3 5  § 3 ; R em . Supp . 1945 § 9 9 9 8 - 1 4 2 .  P r io r :  
1943 c 127 § 13; 19 39  c 2 1 4  § 19; 1937 c 162 § 19.]

E/Tect>* date 1970 ex*. c 'This act is necessary for the im­
mediate preservation of the public peace, health, and safety, the sup­
port of the slate government and its existing ;,ublic institutions, and 
shall lake effect April 5, 1970: Provided. That sections 3 and 8 of this 
1970 amendatory act shall not take effect until January I, 1971.* 
(1970 1st ex.s. c 2 § 25.] This act is codified in RCW 50.04.020, 50- 
.04.030. 50.04.320. 50.20.010. 50.20.120, 50.04,355. 50.20.150. 50.24- 
.010. 50.29.010 through 50.29.080 and 50.29.140, 50.04.323, 
50.20.030. 50.20.050. 50.20.060 and 50.20.127; sections 3 and 8 are 
codified in RCW 50.04.320 and 50.24.010.

• 5 0 . 0 4 . 0 3 0 ^  Benef it  year . 'B e n e f i t  y ea r"  with respect
RTeach ind iv idua l, means the f i f t y - tw o  consecutive week 
period beginning with the fi rs t day  o f  the ca lenda r vieck 
in which the ind iv idua l fi les an app lica t ion fo r  an in itia l 
de te rm ina t ion  and th e rea f te r  the f i f t y - tw o  consecutive 
week period beginning with the f i rs t day  o f  the ca lenda r 
week in which the ind iv idua l next fi les an app lica t ion fo r 
an in itia l de te rm ina t ion  a f te r  the exp ira t ion  o f  the indi­
v idual's last preceding benefit yea r : Provided, however. 
Tha t  the fo rego ing  lim ita t ion  sha l l  not be deemed to 
prec lude the estab lishment o f  a new bene fi t yea r under 
the laws o f  ano th e r  s ta .e  pu rsuan t to any  agreement 
provid ing fo r  the in ters tate  combin ing  o f  emp loymen t 
and wages and the in terstate  payment o f  benefits nor 
sha l l this l im ita t ion  be deemed to p rec lude the comm is ­
sioner f r om  backdat ing  an in it ia l app lica t ion at the re ­
quest o f  the c la im an t e ithe r fo r  the convenience o f  the 
depa rtm en t o f  em p loym en t security  o r  fo r  any o ther 
reason deemed by the com m iss ione r to be good cause.

An indiv idua l's  bene fi t  y ea r  sha l l  be extended to be 
f i f t y - t h r e e  weeks when at the exp ira t ion  o f  f i f t y - tw o  
weeks the estab l ishment o f  a new benefit y ea r would re ­
sult in the use o f  a q u a r te r  o f  wages in the new base year 
that had been inc luded in the indiv idual's p r io r  base 
year.

N o  benefit y ea r  w i l l be estab lished unless it ir de te r ­
mined tha t the ind iv idua l earned wages in ’‘ em p loy ­
ment" in not less than six hundred e ighty hours o f  the 
individual's base yea r : Provided, however. T h a t  a benefit

 lijMiucnt o f  a
lit year uniess the individual earned wages m * 
ment" dur ing ti.e last two quarters o f  t L .  nev, J™ ***  
o f  not less than six times the weekly benefit"" *  
computed fo r  the individual's new benefit vear nvs,<*

I f  the wages o f  an indiv idual a r t  not based u 
fixed du ra t ion  o f  time o r  i f  the individual's ■ *..****  
paid at i r regu la r  intervals or in such manner 
extend r e g u h r l y  over the period o f  e m p l o y - en| 
wages fo r  any  week sha l l be determined in suy.,*. 
as the comm iss ione r may by regu lation prcsc:. :< Sue* 
regu la t ion sha l l , so fa r  as possible, secure rcsu-.:, r e a u ^  
ab ly  s im i la r  to those which would prevail i f  the 
ual were paid his o r  her wages at regu la r in icm i* . 
( 1 9 7 7  ex.s. c 33  § I :  1973 c 73 § 1; 1970 ex.s c ' t *  
1949 c 2 1 4  § 1; 1945 c 35 § 4 ; Rem . Supp 
9 9 9 8 - 1 4 3 .  P r io r :  1943 c 127 § 13; 1939 c 214 t 
1937 c 162 § 19.]

Effective dates Cooxtrucrioa 1977 txa. e 33: 'The
of this 1977 amendatory act are necessary for the m .m edutt^ tvov  
tion of the public peace, health and safely, (he s ippon oi <.v 
government and its existing public institutions ana shall u u  <( tm  - 
ninety days after adjournment sine die of the 1977 Ext.*aorC;.urv W  
sion (forty-fifth legislature) of the Washington State LeguUimrr 
vided. That the first paragraph of section I of this 1977 i.-ncaai** 
act shall take effect immediately and the remaining portion ef mtqm-;
I of this 1977 amendatory act and all of section 2 of this 1977 ----------
daiorv act shall take effect commencing with benefit yean Cx(imm( - 
on and after October I. 1978; section 7 of this 1977 amervuiorv mi — 
shr I! take effect commencing with benefit yean beginning on lad kfttr ■ 
July 3. 1977.* [1977 ex.s. c 33 1 II.]

Reviser's tore: Tht various sections of this 1977 amendatory m  - 
[1077 exj. c 33] referred to in the above section art codified u  t ^ - 7  
lows: Section I as RCW 50.04.030; section 2 as RCW 50.04 J 5 i  tm . 3 
tion 3 as RCW 50.12.070; section 4 as RCW 50.20.050; sea** J 
RCW 50.20.060; section 6 as RCW 50.20.100; section 7 a* RCW 56. 
.20.120; section 8 as RCW 50.20.095.

Effective dates 1973 c 73: ‘ Sections 7, 8, 10. 11, and 12 of iW  *
1973 amendatory act are necessary for the immediate proer*«txw *f- " 
the public peace, health and safety, the support of the state gwrer» -= 
ment and its existing public institutions, and shall take effect iuun*d» r 
ately. Sections I, 2. 3. 4. 5, 6, and 9 of this 1973 amendatory «a Uwi - f  
take effect on July I. 1973.* [1973 c 73 jf I3.|

Reviser's note: The effective date of sections 7. 8. 10. 11, and 12 ta t ; 
March 8. 1973. The effective date of sections I. 2, 3, 4, 6 t.a4 9 •*** 
July I, 1973. Section 5 referred to above was vetoed.

Effective dale 1970 ex.s. c 2: See note fo'^wing RCW -
50.04.020.

5 0 .0 4 .0 4 0  Benefits . "benef its* means the compensa­
t ion payab le to an ind iv .Jua l ,  as provided in this title, 
with respect to his unemp loymen t. [ 1 9 4 5  c 35 § 5; Rem. 
Supp . 1945 § 9 9 9 8 - 1 4 4 .  P r io r : 1943 c 127 § 13; 1941 c 
253 § 14; 1939 c 21 9  § 19; 1937 c 162 § 19.]

5 0 . 0 4 . 0 5 0  C a le n d a r  q u a r te r  " C a le n d a r  quarter 
means the period o f  three consecutive ca lenda r months 
ending on M a rch  31st, June 30th , Sep tembe r 30th. or 
December 31st. ( 1 9 4 5  c 35 § 6; Rem . Supp. 194.' J 
9 9 9 8 - 1 4 5 .  P r io r :  1943 c 127 § 13; 1939 c 214  j  ’.9 : 
1937 c 162 § 19.]

5 0 .0 4 .0 6 0  Commiss ione r . "Comm iss ioner means ..•« 
adm in is tra t ive  head o f  the state emp loyment secitrtty 
depa rtment re fe rred  to in th :i  tit le. [ 1 9 4 7  c 212 3 *• 
1945 c 35  § 7; Rem . Supp . 1947 § 9 9 9 8 - 1 4 6 .  P ' - r

[Title 50 RCW (1979 Ed.V-p 2|



A n a ly s i s  o f  F i s c a l  Note

F o r HCS SCS SB 322(L£cC)

T h is  b i l l  would r e q u i r e  t h e  D epa r tm en t o f  L abo r to  keep  t r a c k  o f  c e r t a i n  
W o rk e rs ' Compensa t ion  i n f o rm a t i o n  i t  i s  n o t  c u r r e n t l y  t r a c k i n g ,  and would 
a l s o  r e q u i r e  an a n n u a l  c o s t  o f  l i v i n g  su rv e y  o f  t h e  50 s t a t e s  and 10 f o r e i g n  
c o u n t r i e s .  D e t a i l s  o f  t h e s e  two a d d i t i o n a l  c o s t s  a r e  a s  f o l l o w s :

1 . A d d i t i o n a l  I n f o rm a t i o n  R equ irem en ts

As a r e s u l t  o f  t h i s  b i l l ,  a d d i t i o n a l  d e t a i l  on i n f o rm a t i o n  i tem s  ;c« r  , ... h 
w o r k e r s '  c om pen sa t io n  c l a im  would have t o  be r e p o r t e d  by em p lo y e r s /  . u  r s

-------------- on a by c la im  and a n n u a l  b a s i s . .  ri h i s  a d d i t i o n a l  i n f o rm a t i o n  would be i n p u t
i n t o  our... com pu te r  d a t a b a s e  wh ich  would r e q u i r e  a change i n  t h e  com pu te r  
p rog ram s a s s o c i a t e d  w i t h  t h a t  s y s tem . E s t im a te d  c o s t s  a r e  $57 ,500 t o  m od ify  
t n e  p ro g ram s ,  and an a d d i t i o n a l  $13,000 i n  CPU tim e  t o  c e s t  and v e r i f y  th e

 m o d i f i c a t i o n s .  The t o t a l  o n e - t im e  d a t a  p r o c e s s i n g  c o s t  would t h e r e f o r e  be
$70 ,500 .

2 . Annual Cost o f  L iv in g  Su rvey

An a n n u a l  c o s t  o f  l i v i n g  s u rv e y  would be r e q u i r e d  t o  a d j u s t  t h e  c om pen sa t io n
t o  t h o s e  w o rk e rs  c om pen sa t io n  r e c i p i e n t s  who move from A la s k a .  We e s t im a t e  
t h a t  250 l o c a t i o n s  (an  a v e r a g e  o f  5 p e r  s t a t e )  would have t o  be su rv e y e d  
e a c h  y e a r .  I n  a d d i t i o n ,  we e s t im a t e  t h a t  10 f o r e i g n  l o c a t i o n s  would h ave  t o  
be su rv ey ed  e a ch  y e a r  a t  an  ap p ro x im a te  c o s t  o f  $350 p e r  s i t e .  At $200 p e r
s i t e ,  t h e  t o t a l  c o s t  t h e  f i r s t  y e a r  would be $53 ,500 . The c o s t  o f  t h e
su rv e y  i n  f u t u r e  y e a r s  would d e c r e a s e  s l i g h t l y  t o  an e s t im a t e d  $49 ,700 a 
y e a r .

As.sj.unp.Liflns.:.
. 1 .  An e f f e c t i v e  d a t e  o f  J u l y  1 , 1988.

2 .  P e r  t h e  b i l l ,  Second I n j u r y  Funds w i l l  now be u t i l i z e d  t o  pay  th e  
a d m i n i s t r a t i v e  c o s t s  a s s o c i a t e d  w i th  t h e  Second I n j u r y  p rog ram . The s a v in g s  
t o  t h e  e x i s t i n g  g e n e r a l  fu n d s  i n  t h e  W o rk e r 's  Compensa t ion  BRU w i l l  t h e n  be 
a v a i l a b l e  t o  fund  th e  c o s t s  o f  t h i s  b i l l .



H O USE  LA BO R  A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, jUNEAU 99811
Chairman - Representative Dave Donley (907)-165-3892

March 7, 1988

M E M O R A N D U M :

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed CS for CS SB 322 (L&C) - Workers'
Compensation Legislation

In response to testimony offered during the numerous public hearings we 
have hosted on workers' compensation legislation and on the basis of the 
work of the House Labor and Commerce subcommittee on HB 352/SB322, I've 
asked legal services to prepare a proposed committee substitute for your 
consideration with the following changes from the version of the measure 
that passed the Senate:

1. Include a mandated rate decrease for workers' compensation premiums
of no less than 10%, effective July 1, 1988 through January 1,
1990. (Attachment #1)

2. Add intent language under Section 1 recognizing that prevention of 
on-the-job injuries is a primary goal of the Legislature and that
the workers' compensation should include incentives for improving
workplace safety.

Add a new Section mandating that insurers shall offer a rebate of 
not less than 5% of the annual premium costs to any employer that 
had no safety violations during the year covered by the premium.

3. Amend penalties under AS 23.30.075 (b) to require a mandatory fine 
of $10,000 for failure to carry workers' compensation insurance, in 
addition to any other fines, penalties or liabilities authorized 
under law.

4. Amend language governing the contents of the annual report to the 
Division of Workers' Compensation by insurers to include the number 
of claims filed and the percent of claims controverted during the 
year for which the annual report was submitted.

Include language to require the Board (in addition to assessing any 
penalties under AS 23.30.155 (f), to notify the Division of 
Insurance when they determine that a carrier's controversions are 
excessive, frivolous, or designed to unfairly deny employees 
benefits that are due them. Upon receipt of a notice from the 
Board, the Division of Insurance will initiate an investigation of 
the carrier for violation of the unfair claims settlement act.



Amend (AS 23.30.180) to delete (3) and (4) so that in determining 
PTD, the labor market is defined as within a workers area of 
residence cr last area of employment.

Amend language governing the contents of the annual report to break 
out the costs of legal fees to reflect the fees paid to both the 
plaintiff and defense attorney, including all other costs 
associated with litigation.

Amend Section 9 (AS 23.30.040(c) to read: "The employee shall
request an eligibility evaluation within 90 days after the employee 
gives the employer notice of injury unless the administrator 
determines the employee has unusual and extenuating physical 
limitations, including when an employee suffered an injury in which 
the employee does not know or could not'have reasonably known that 
they would be unable to return to their previous occupation as a 
result of their injury that prevent the employee from making a 
timely request."

^Amend Section 11 (AS 23.30.095(a) to provide that an employers 
choice of physician for an IME is limited to no more than one 
change in choice, as is an employees right of choice under the 
proposed legislation.

Amend ,Se-£t-ion 32 (AS 23.30.220(a) (2) to delete the word
("voluntar.y." and to change the 18 months standard on page 26, line
T2“to 12 months.

Amend Section 41 (effective date) so that this act applies to any 
"stress" injury that occurred on or after the date of adoption of 
this bill by the Legislature.

Include language requiring that an IME must be in the same 
speciality as the treating physician unless the Board unanimously 
agrees, on a cas^ by case basis, to authorize an IME by a physician 
who is not within the same speciality of the employees physician.

Amend Section 21 (AS 23.30.155(c) (page 19, line 3) to provide that 
penalties assessed under this subsection shall be increased by (20) 
30 percent.

Include new language amending AS 23.30.155 (f) (governing penalties 
for unfair denial of claims) to increase penalties from 20 percent, 
under current law, to 25 percent.

Amend Section 29 (AS 23.30.190(b) to change "may" to "shall" on
page 24, line 27.

Include a new section requiring that benefits paid to recipients
residing in Alaska be paid by checks drawn on Alaska banks or other
method of payment that is accepted as immediately redeemable by a 
bank in this state.



16. Amend AS 23.30.041(k) (Page 9, line 14) to read: (k) "Benefits 
related to the reemployment plan may not extend past two /ears from 
date of plan approval (ACCEPTANCE), at which time the
benef i ts 7 \

17. Amend Section 13 (AS 23.30.095(e) to reinstate the deleted language 
and to add new language so that it reads: "AUTHORIZED TO PRACTICE 
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician 
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUNDT^

In addition to the changes in the proposed CS listed above, following 
are proposed amendments that the Committee may wish to consider for 
inclusion in the final committee substitute.

1. Include a new section to allow the time period for determining the 
base period for unemployment compensation to begin after temporary 
benefits under workers' compensation have ceased if the worker is
(1) eligible for unemployment compensation by having paid into the 
system while they were employed and (2) are "ready, willing, and 
able" to work but have not been able to find a job. (See 
attachment #2 - copy of Washington State law).

t  r
The Department of Labor has been asked to determine whether this 
addition will require a fiscal note for SB 322 that may result in a 
further referral to the House Finance Committee.

2. Add a new section to repeal and reenact AS 23.30.110(C) so that it 
reads as per attachment #3. The proposed language is in response 
to public testimony that there has been a significant increase in 
the amount of time between filing a case and obtaining a formal 
hearing before the Board. The Division response if that the time 
lag is caused by attorney requests for a continuance after a case 
has been scheduled and comes before the Board. The result is that 
the hearing time is waited because another case cannot be scheduled 
on such short notice. The attorney response to the Divisions' 
response is that they have to -request a hearing when they receive a 
case even if they aren't ready to proceed to hearing because it 
takes so long to get a hearing scheduled. The Divisions response 
to the attorney response if that it wouldn't take so long to get a 
hearing scheduled if they didn't have so many continuances.!

The proposed language in attachment #3 addresses this problem in a 
way that will not unfairly impact the employer or employee and will 
help the Board to manage their hearing schedule in a more 
responsive and efficient manner.



AS 23.33.110(c) is repealed and reenacted to read:

—  (c) Before a hearing is scheduled, the party seeking a hearing 

shall file a request for a hearing together with an iffidavit stating that 

the party has completed all necessary discovery, has obtained all evidence 

it needs for the hearing, and will not seek a continuance or request the 

hearing record remain open at the conclusion of the hearing. Within 10 

days the opposing party must notify the board if it is not ready for a 

hearing. If the opposing party notifies the board that it is not ready for 

hearingj the board or a board designee will conduct a pre-hearing confer­

ence within 30 days, and determine the hearing date. If no opposition is 

filed, a hearing will be scheduled no later than 60 days after the receipt 

of the request and affidavit. The parties shall be given at least 10 days' 

notice of the hearing, either personally or by certified mail. Once a 

hearing has been scheduled, no continuances will be permitted. The boar, 

shall cTose the hearing record at the end of the hearing; any evidence "dr 

arguments filed after the conclusion of the hearing will be excluded from 

the record. The only exception will be in case of surprise as determined 

by the board. The board may then extend the time to file additional 

evidencF or argument. The parties cannot stipulate to 1eave the hearing 

. record ..open. The parties may not stipulate to change the date, cancel, 

postpone, or continue the hearing, except for cases of illness of a party 

or its representative or because of a conflict with a matter scheduled by a 

state or federal court. If the partier reach a settlement agreement less 

than 14. days before the hearing, the parties shall appear at the time of 

the- scheduled hearing to state the terms of the settlement agreement. 

Within.30 days after the hearing record closes, the board shall file its 

decision. If the employer controverts a claim on a board prescribed 

| controversion notice and the emDloyee does not request a hearing within two

years following the filing of the controversion notice, the claim is 

denied.



DRAFT LETTER OF INTENT FOR 
HCS CS SB 322 (L&C) - WORKERS' COMPENSATION LEGISLATION

(EXISTING LETTER OF INTENT ADOPTED BY THE SENATE)
LETTER OF INTENT FOR CS SB 322 (L&C)

With an actuarial analysis concluding that this bill will provide a two
percent savings in hard costs and an unquantifiable amount of soft 
dollar savings, it is the intent of the Alaska State Senate that, upon 
passage of this bill, the Division of Insurance request new rate filing 
reflecting a decution in workers' compensation premiums.

PROPOSED LETTER OF INTENT FOR HCS CS SB 322 (L&C)

The legislature recognizes that the increasing costs of workers' 
compensation insurance is creating a great hardship on Alaska's workers, 
our employers, and the insurance carriers that serve our businesses.

It is the intent of the Legislature in adopting this legislation to 
enable a more efficient, fair, and cost effective delivery of services 
under Alaska's workers compensation system. To accomplish this, SB 322 
demands significant concessions from employees and employers. It is 
the intent of the legislature in adopting this measure that each party 
to the workers' compensation system in Alaska, including workers, 
employers, and workers' compensation insurance carriers, initiate 
actions necessary to reduce the number of work related injuries, to 
assure prompt and fair compensation to injured workers, and to create 
incentives for prompt and fair settlement of disputes regarding workers' 
compensation claims.

With an acturarial analysis that concludes that this legislaton will 
provide at least a two percent savings in hard costs ind with public 
testimony before this body that the measure will bring about significant 
soft dollar savings, it is the intent of the legislature that, upon 
pas'age of this bill, the Division of Insurance request a new rate 
filing reflecting a reduction from current rates in workers' 
compensation premiums of no less than 10 percent as of July 1, 1988 and 
that this rate be maintained through January 1, 1990.
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LETTER OF INTENT FOR CSSB 322 (L&C)

With an actuarial analysis concluding that this bill will 
provide a two percent savings in hard costs and an 
unquantifiable amount of soft dollar savings, it is the intent 
of the Alaska State Senate that, upon passage of this bill, 
the bivision of Insurance request a new rate filing reflecting 
a reduction in workers' compensation premiums.
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H O USE  LA BO R  A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
Chairman - Representative Dave Donley (907) 465-3S92

March 8, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Amendments to March 7 memorandum describing proposed
changes to CS SB 322 (L&C)

Below are listed changes to the proposed HCS CS SB 322 (L&C) described
in the March 7 memorandum in your Committee file.

1. Change language in item #5 so that the amended section (AS
23.30.180) will read: (1) area of residence, (2) area of last
employment, (3) area of employment within the last ten years

2. Change language in item #7 so that AS 23.30.041(c) will read: "The
employee shall request an eligibility evaluation within 90 days 
after the employee new or should have known that they would be 
unable to return to their previous occupation as a result of their 
injury, but in no case more than 180 days after the date of the 
injury, unless the administrator determines the employee has 
unusual and extenuating physical limitations that prevent the 
employee from making a timely request.

3. Change language in item #11 to delete the word "unanimously".

4. Change language in #16 so that the it reads "Benefits related to
the reemployment plan may nor extend past two years from the date 
of plan approval or acceptance, at which time the benefits ".

• <3>
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Hudson
TO: CSSB 322 (L&C)

Page 29, a f t e r  l i n e  25:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :

"* S ec .  39 . The t e rm  " r e h a b i l i t a t i o n  s p e c i a l i s t "  d e f i n e d  i n  AS 2 3 . 3 0 . -  
041 (p) as  r e p e a l e d  and r e e n a c t e d  i n  s e c .  9 o f  t h i s  A c t ,  i n c l u d e s  a p e r s o n  
who, by S ep tembe r  1, 1988, h a s  r e q u e s t e d  t h e  D ep a r tm en t  o f  L abo r  t o  d e t e r ­

m ine t h a t  t h e  p e r s o n  i s  q u a l i f i e d  a s  a r e h a b i l i t a t i o n  s p e c i a l i s t  and  who 
t h e  d e p a r tm e n t  d e t e rm in e s

Jun e  30 , 1988, i n  p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  t o  an i n j u r e d  w o rke r
r e c e i v i n g  b e n e f i t s  u n d e r  AS 23 .3 0 ;  and

(1 ) was a c t i v e l y  employed f rom a t  l e a s t  J u l y  1 , 1987, u n t i l

(2) p o s s e s s e s  t h e  s k i l l s  n e c e s s a r y  t o  mee t t h e  minimum q u a l i ­
f i c a t i o n s  f o r  a r e h a b i l i t a t i o n  s p e c i a l i s t . "

Renumber r em a in i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

- 1 - 3/8/38
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H O U SE  LABOR A N D  COM M ERCE COM M ITTEE
ALASKA STATE LEGISLATURE . P.O. BOX Y, JUNEAU 99811
Chairman • Representative Dave Donley (907) 465-3892

March 15, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed HCS for CS SB 322 (L&C)

Following is a brief synopsis of the changes proposed in the House Labor
and Commerce Committee Substitute for SB 322 - relating to workers’
compensation. The changes include:

1. A mandated rate decrease for workers' compensation premiums of no 
less than 61, effective July 1, 1988 through January 1, 1990. (Page 
33, line 7, Section 44)

2. Additional intent language under section 1 (Page 2, line 4, 
paragraph (d)) regarding workplace safety with two new sections 
(Page 2, beginning on line 7) mandating a 10% rebate for employers 
in an assigned risk pool and a 5% rebate for employers not in an 
assigned risk pool if they have a safety program that meets the 
standards established under the occupational safety code and have 
had no OSHA violations subject to fines during the period covered 
by the annual premium.

3. Raising the mandatory fine for failure to carry workers' 
compensation insurance from $1,000 to $10,000. (Page 13, line 22)

4. Amend language governing contents of insurers annual report to the 
Division of Workers' Compensation to include the number of claims 
filed and the percent of claims controverted during the year for 
which the annual report was submitted. (Page 22, line 16)

Include language to require the Board to notify the Division of 
Insurance when they determine that a carrier's controversions are 
frivolous or unfairly deny employees benefits that are due them. 
Upon receipt of a notice from the Board, the Division of Insurance 
will initiate an investigation of the carrier for violation of the 
unfair claims settlement act. (Page 23, line 15, paragraph (o))

5. Amend language governing the contents of the annual report to break 
out the costs of legal fees to reflect the fees paid to both the 
plaintiff and defense attorney, including all other costs 
associated with litigation. (Page 22, line 17)

6. Amend Section 11 (AS 23.30.095(a) to provide that an employers 
choice of physician for an IME is limited to no more than one



change in choice, as is an employees right of choice under the 
proposed legislation. (Page 16, line 6)

7. Amend Section 41 (effective date) so that this act app.'ies to any
"stress" injury that occurred on or after the date of adoption of 
this bill by the Legislature. (Page 33, line 21, Section 47)

8. Include language requiring that an IME must be in the same
speciality as the treating physician unless the Board agrees, on a
case by case basis, to authorize an IME by a physician who is not
within the same speciality of the employees phvsician. (Page 18, 
line 2)

9. Amend Section 21 (AS 23.30.155(c) (Page 19, line 3) to provide that 
penalties assessed under this subsection (penalties for failing to 
file notification of changes in payment of benefits on time) shall 
be increased to (20) 25̂  percent.

10. PROPOSED AMENDMENT - The attached amendment would increase the 
penalty for late payment of compensation under AS 23.30.155(e) from 
(20) to 25%, to make this subsection consistent with other proposed 
changes in AS 23.30.155.

11. Include new language amending AS 23.30.155 (f) (governing penalties 
for unfair denial of claims) to increase penalties from (20 
percent), under current law, to 25̂  percent. (Page 22, line 7).

12. Amend Section 29 (AS 23.30.190(b) to change "may" to "shall" on 
page 27, line 29.

13. Include a new section requiring that benefits paid to recipients 
residing in Alaska be paid by checks drawn on Alaska banks or other 
method of payment that is accepted as immediately redeemable by a 
bank in this state. ( Page 23, paragraph (p))

14. Amend AS 23.30.041(k) (Page 9, line 14) to read: (k) "Benefits 
related to the reemployment plan may not extend past two years from 
date of plan approval or acceptance at which time the
benefits   . (Page 10, line 3)

15. Amend Section 13 (AS 23.30.095(e) to reinstate the deleted language
and to add new language so that it reads: "AUTHORIZED TO PRACTICE
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician 
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUND)". (Paoe 16, line 
4 1

16. Add a new section to repeal and reenact AS 23.30.110(C) in response 
to public testimony that there has been a significant increase in 
the amount of time between filing a case and obtaining a formal 
hearing before the Board. (Page 19, line 2, paragraph (c))

17. Include a "grandfather" clause (Page 33, Section 45) to authorize 
current rehab specialists who do not have the credentials required 
under the bill to be able to practice for one year after adoption



of this act at which time they have to have gained the required 
credentials or are barred from practicing independently as a rehab 
specialist.
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A M E N D M E N T

O f f e r e d  i n  t h e  HOUSE By Donley
TO: HCS CSSB 322(L&C)

Page 22, a f t e r  l i n e  3:

I n s e r t  a new b i l l  s e c t i o n  t o  r e a d :
"* Sec. 26. AS 2 3 .3 0 .1 5 5 ( e )  i s  amended t o  r e a d :

( e )  I f  any i n s t a l l m e n t  o f  c om p en s a t i o n  p a y a b l e  w i t h o u t  an award 

i s  n o t  p a i d  w i t h i n  s e v en  days a f t e r  i t  becomes due ,  as p r o v i d e d  i n  (b) 
o f  t h i s  s e c t i o n ,  t h e r e  s h a l l  be added  t o  t h e  u n p a i d  i n s t a l lm e n t  an 

amount e q u a l  t o  2 5 _  [20] p e r c e n t  o f  i t .  T h i s  a d d i t i o n a l  amount s h a l l  
be p a i d  a t  t h e  same t im e  a s ,  and i n  a d d i t i o n  t o ,  t h e  i n s t a l lm e n t ,  
u n l e s s  n o t i c e  i s  f i l e d  u n d e r  (d) o f  t h i s  s e c t i o n  o r  u n l e s s  t h e  nonpay­
ment i s  e x c u s e d  by t h e  b o a r d  a f t e r  a show ing by t h e  employer t h a t  
owing t o  c o n d i t i o n s  o v e r  wh ich  t h e  em p lo y e r  had  no c o n t r o l  t h e  i n ­
s t a l lm e n t  c o u l d  n o t  be  p a i d  w i t h i n  t h e  p e r i o d  p r e s c r i b e d  f o r  th e  
p aym en t . 11

Renumber t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

Page 33, l i n e  1:
D e l e t e  "27"

I n s e r t  ”28"

P a g e  3 3 ,  l i n e  1 8 :

- 1 - 3 / 1 5 / 8 8
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D e l e t e  "27 ,  28, 40, and 44" 

I n s e r t  " 2 8 ,  29, 41, and 45"

Page 33, l i n e  2 1 :

D e l e t e  "40"

I n s e r t  "41"

Page 33, l i n e  22:

D e l e t e  "40"
I n s e r t  "41"

Page 33, l i n e  23:

D e l e t e  "40 and 47"

I n s e r t  "41 and 48"

Page 33, l i n e  25:

D e l e t e  "39 , and 41 - 46"
I n s e r t  "40 , and 42 - 47”

- 2 -
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