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REQUEST:________________________________ F I S C A L  N 0 T E ___________________________________________
Revision Date: 5/4/88__________________ Agency Affected: Commerce & Econ. Dev.
Title: An Act relating to civil_______  BRU: Division of Insurance _

1 iabi 1 ity___________________________  ______________________________________

STATE OF ALASKA b ill VERSION HCS CSSB 211 (L&C)
1988 LEGISLATIVE SESSION PUBL.SH DATE._________________

Sponsor: Labor and Commerce________  Components: Public Protection
Requester: Labor and Commerce________ ____________________________________

EXPENDITURES I REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 350.0 300.0 250.0 250.0 250.0 250,0
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
total o p e r a t i n g , 35QJ1 . 300.n 250.0 250.0 2-5ILQ-. 25CLQ...

CAPITAL

REVENUE
FUNDING: (Thousands o f dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

350.0 300.0 250.0 250.0 250.0 250.0

POSITIONS:
FULLTIME 0 0 0 0 0 0
PARTTIME I
TEMPORARY :

ANALYSIS: (Attach a separate page if necessary.)
The analysis required in Section 5 for the Director's Annual Report involves 
a legal and actuarial review of court decisions and an analysis of rate 
changes resulting from those decisions. This requires a review that present
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ANALYSIS - (CONTINUED)

staff does not have the needed expertise to conduct. The scope of the analysis 
is not sufficiently clear to give great precision to the fiscal impact of this 
proposal. We estimate that a review could be done by an independent actuarial 
firm with legal assistance. The depth of review would be subject to negotiation 
and design. We have estimated $250,000 per year for this work. The remaining 
$100,000 in FY 88 and $50,000 in FY 89 is for participation in the effort 
required in Section 6. This section requires a report by the Department of Law, 
which will need the assistance of the Division of Insurance. This participation 
will require a substantial data collection and analysis effort by the division 
which it is not geared to accommodate. We expect also to contract for the 
necessary assistance to develop and implement methods to acquire the data and 
analyze same.
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E OIF I h l M  TTDaH HidOilUTfM POUCH V STATE CAPITOL 

JUNEAU ALASKA'59811 
”507 465 3800

LEGISLATIVE AFFAIRS A GEN CY
M E M O R A N D U M May A, 1988

SUBJECT;
TO:
FROM:

C i v i l  l i a b i l i t y  - HCS CSSB 211(L&C)
R e p r e s e n t a t i v e  Dave Donley
M ich ae l  F. Fo rd  
L e g i s l a t i v e  Counse l

I  w an ted  t o  b r i n g  two i s s u e s  t o  you r  a t t e n t i o n  r e g a r d i n g  HCS 
CSSB 211(L&C). F i r s t ,  AS 0 9 . 1 7 . 0 8 0 ( d ) ( 2 ) (M) i n  s e c t i o n  A o f  
t h e  b i l l  a p p e a r s  t o  r e q u i r e  c e r t a i n  e n v i r o n m e n t a l  damages be 
awarded  u n d e r  a m o d i f i e d  j o i n t  and s e v e r a l  l i a b i l i t y  r u l e .
I n  t h a t  same s e c t i o n ,  t h e s e  damages a p p e a r  t o  f a l l  u n d e r  a 
r u l e  o f  p u r e  j o i n t  and s e v e r a l  l i a b i l i t y  u n d e r  AS 0 9 . 1 7 . -  
0 8 0 ( d ) ( 1 ) .  I t  may be n e c e s s a r y  t o  f u r t h e r  amend ( d ) ( 1 )  t o  
p r o v i d e  an e x c e p t i o n  f o r  (d ) (2 ) (M ) i f  t h a t  i s  t h e  i n t e n t i o n  
o f  t h e  com m i t t e e .  Second , t h e  l an gu ag e  i n  s e c t i o n  5 r e g a r d ­
i n g  i n s u r a n c e  r a t e  changes  v i o l a t e s  t h e  s i n g l e  s u b j e c t  and 
t i t l e  r e q u i r em e n t s  o f  A r t i c l e  I I ,  s e c t i o n  13 o f  t h e  A la s k a  
C o n s t i t u t i o n .  The a n a l y s i s  o f  i n s u r a n c e  r a t e  ch ange s  r e ­
s u l t i n g  f rom change s  i n  s t a t u t e s  i s  c l e a r l y  n o t  w i t h i n  t h e  
t i t l e  o f  t h e  b i l l .  I t  i n c l u d e s  s u b j e c t s  n o t  n e c e s s a r i l y  r e ­
l a t e d  to  c i v i l  l i a b i l i t y ,  wh ich  c r e a t e s  a d oub le  s u b j e c t  
p rob lem .
P l e a s e  c o n t a c t  me i f  you have f u r t h e r  q u e s t i o n s .
MFF:bb 
b 5 / 095
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O r i g i n a l  s p o n s o r s :  F a i k s ,  Abooa,
B e n n e t t ,  e t  a l .

BY THE LABOR AND
ill IN THE SENATE COMMERCE COMMITTEE

:i

2 )  HOUSE CS FOR CS FOR SENATE BILL NO. 211 (L&C)
311 IN THE LEGISLATURE OF THE STATE OF ALASKA
*li FIFTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
S For an Ac t  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  c i v i l  l i a b i l i t y ;  and p r o v i d i n g
' f o r  an  e f f e c t i v e  d a t e . "
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * S e c t i o n  1. AS 09 .1 7 .030  i s  amended t o  r e a d :

’O' Sec . 0 9 .1 7 .0 30 .  DAMAGES RESULTING FROM COMMISSION OF A CRIME. A
p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may n o t  r e c o v e r  damages 
f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d  
w h i l e  t h e  p e r s o n  was engaged  i n  t h e  commiss ion o f  a c r im e  [FELONY] , 
t h e  p e r s o n  h a s  been  c o n v i c t e d  o f  t h e  c r ime  [FELONY], i n c l u d i n g  con ­
v i c t i o n  b a s ed  on a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  ond th e

i
c r im e  [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  Th is

I
17 s i ’.' s e c t i o n  [SECTION] does  n o t  a f f e c t  a r i g h t  o f  a c t i o n  u n d e r  42 U .S .C .

1983. j
19 * Sec . 2. AS 09 .17 .030  i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :
201 (b) The p r o v i s i o n s  o f  (a )  o f  t h i s  s e c t i o n  do n o t  a p p ly  to  a
21 p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  p e r s o n  l i a b l e  f o r
22 t h e  damages
23 (1) was engaged  i n  t h e  commiss ion o f  a c r im e  a t  t h e  t ime
24 ii t h e  p e r s o n a l  i n j u r y  o r  d e a t h  o c c u r r e d ;  and

25i« (2) h a s  b een  c o n v i c t e d  o f  t h e  c r im e ,  i n c l u d i n g  c o n v i c t i o n
26li b a s e d  on a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e .

271; (c )  I f  a p a r t y  r e c o v e r s  damages f o r  p e r s o n a l  i n j u r y  o r  d e a t h  and
28ji p e r s o n  l i a b l e  f o r  t h e  i n j u r i e s  o r  d e a t h  was engaged  i n  t h e  commis-

!i
291, s i o n  o f  a c r ime a t  t h e  t im e  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  o c c u r r e d ,  h a s
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been  c o n v i c t e d  o f  t h e  c r im e ,  i n c l u d i n g  c o n v i c t i o n  b a s e d  on a g u i l t y  
p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  and t h e  a c t s  c o n s t i t u t i n g  t h e  c r ime  
s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a th ,  t h e  c o u r t  s h a l l

(1) t r i p l e  t h e  damages awarded  t o  the  p a r t y ;  and
(2) award a c t u a l  c o s t s  and a t t o r n e y  f e e s .

(d) In  t h i s  s e c t i o n  " c r im e "  h as  t h e  meaning g i v e n  i n  AS 1 1 .8 1 . -  
9 0 0 ( b ) .

*  Sec .  3. AS 09 .1 7 .0 5 0 ( a )  i s  amended t o  r e a d :
(a )  Unless  t h e  a c t  o r  om i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i g e n c e ,  a

p e r s o n  may n o t  r e c o v e r  t o r t  damages f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  
damage t o  p r o p e r t y  f o r  an a c t  o r  om i s s io n  to  a c t  i n  t h e  c o u r s e  and 
scope  o f  o f f i c i a l  d u t i e s ,  f rom [ONE OFj t h e  f o l l ow in g :

(1) a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  a 
n o n p r o f i t  c o r p o r a t i o n ;

(2) a member o f  t h e  b o a rd  o f  d i r e c t o r s  o f  a p u b l i c  o r  :
n o n p r o f i t  h o s p i t a l ,  o r  a member o f  a c i t i z e n ' s  a d v i s o r y  b o a rd  o f  any 
h o s p i t a l ;

(3) a member o f  a s c h o o l  b o a r d  o f  a s choo l  d i s t r i c t ;
(4) a member o f  t h e  g o v e r n i n g  body, a com m is s io n ,  o r  a ;

c i t i z e n ' s  a d v i s o r y  comm i t t e e  o f  a m u n i c i p a l i t y  o f  t h e  s t a t e j _
(5) a member o f  th e  b o a r d  o f  d i r e c t o r s  o r  a n  o f f i c e r  o f  an 

e l e c t r i c  o r  t e l e p h o n e  c o o p e r a t i v e  o r g a n i z e d  unde r AS 1 0 . 2 5 .
* Sec . 4. AS 09 .1 7 .0 80 (d )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

(d) The c o u r t  s h a l l  e n t e r  ju dgm en t  a g a i n s t  each  p a r t y  l i a b l e  on 
t h e  b a s i s  o f

(1) j o i n t  and  s e v e r a l  l i a b i l i t y  i f  th e  a c t i o n  i n v o l v e s  an j
i n t e n t i o n a l  t o r t ,  t o x i c  o r  h a z a r d o u s  w a s t e ,  e n v i r o nm en t a l  p o l l u t i o n  o r
damage, a v i o l a t i o n  o f  s t a t e  o r  f e d e r a l  a n t i t r u s t  s t a t u t e s ,  a p a r t y
who a c t e d  i n  c o n c e r t  o r  c o n s p i r e d  w i t h  a n o th e r  p a r t y ,  o r  where t h e  
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1 p l a i n t i f f  i s  f a u l t - f r e e ;
2!| (2) j o i n t  and s e v e r a l  l i a b i l i t y ,  e x c e p t  t h a t  a p a r t y  who i s
3 li a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  t h e
a p a r t i e s  m a y  n o t  b e j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  t h e  p e r c e n t a g e

= o f  f a u l t  a l l o c a t e d t o  t h a t  p a r t y ,  i f  ( 1 ) o f  t h i s  s u b s e c t i o n  d o e s  n o t

5 a p p l y  a n d  t h e d a m a g e s  r e s u l t  f r o m

7 (A) b r e a c h  o f  a  c o n t r a c t ;

3 (B) t h e  m a n u f a c t u r e  a n d  s a l e  o f  a  d e f e c t i v e  p r o d u c t ;

9 (C) o p e r a t i o n  o f  a n  a i r c r a f t  o r  a  m o t o r  v e h i c l e ;

10 i ( D) a  l a n d  s a l e  p r a c t i c e ;

11 (E) a  t r a n s a c t i o n  i n v o l v i n g  a  s e c u r i t y ;

1 2 j (F) m e d i c a l  m a l p r a c t i c e ;

13 i ( G) m e d i c a l  e x p e n s e s ;

14 . ’ (H) a n  i n j u r y  f o r  w h i c h  t h e  p a r t y  i s  s t r i c t l y  l i a b l e ;

15 I ( I ) v i c a r i o u s  l i a b i l i t y  i m p o s e d  o n  t h e  p a r t y ;

16 i ( J ) a n  a d m i n i s t r a t i v e  h e a r i n g ;

17 (K) a  c o n s t r u c t i o n  p r o j e c t ;

181 (L) i n j u r y  t o  a n  e m p l o y e e  a n d  t h e  p a r t y  i s  n o t  t h e

19 ■ e m p l o y e r ; o r

2 0 : (M) m i t i g a t i o n  a n d  c l e a n - u p  o f  t o x i c  o r  h a z a r d o u s

21 w a s t e  o r  e n v i ro nm en ta l  p o l l u t i o n  b y  p l a n n i n g  and d e s i g n  p r o f e s -
22 s i o n a l s ;

22 (3) s e v e r a l  l i a b i l i t y ,  i f  t h e  p a r t y  i s  n o t  j o i n t l y  a n d

2 4 ij s e v e r a l l y  l i a b l e  u n d e r  ( 1 ) o r  ( 2 ) o f  t h i s  s u b s e c t i o n .

25 *  Sec . 5. AS 21 .06 .110 i s  amended to  r e a d :
26 li Sec . 21 .0 6 .110 .  DIRECTOR'S ANNUAL REPORT. As e a r l y  i n  e ach
2 7 i c a l e n d a r  y e a r  a s  i s  r e a s o n a b l y  p o s s i b l e  t h e  d i r e c t o r  s h a l l  p r e p a r e  a n d

28: d e l i v e r  a n  a n n u a l  r e p o r t  t o  t h e  l e g i s l a t u r e  a n d  t h e  c o m m i s s i o n e r ,

2 9 , s h o w i n g ,  w i t h  r e s p e c t  t o  t h e  p r e c e d i n g  c a l e n d a r  y e a r ,

- 3 -  HCS CSSB 21 1 (L&C)



I!' (1) a l i s t  o f  t h e  a u t h o r i z e d  i n s u r e r s  t r a n s a c t i n g  i n s u r a n c e
21| i n  A l a s k a ,  w i t h  such summary o f  t h e i r  f i n a n c i a l  s t a t em e n t  a s  t h e
2 d i r e c t o r  c o n s i d e r s  a p p r o p r i a t e ;
-li' (2) t h e  name o f  e a c h  i n s u r e r  whose b u s in e s s  was c l o s e d
5 d u r i n g  t h e  y e a r ,  t h e  cause  o f  t h e  c l o s i n g ,  and t h e  amount o f  a s c e r -
5' t a i n a b l e  a s s e t s  and l i a b i l i t i e s  o f  each  c l o s e d  b u s i n e s s ;
i  (3) t h e  name o f  e a c h  i n s u r e r  a g a i n s t  which d e l i n q u e n c y  o r
3 s im i l a r  p r o c e e d i n g s  were i n s t i t u t e d ,  and a c o n c i s e  s t a t em e n t  o f  t h e
9' f a c t s  w i t h  r e s p e c t  to  each p r o c e e d i n g  and i t s  p r e s e n t  s t a t u s ;
»oi (4) a s t a t em en t  i n  r e g a r d  to  e x am in a t i o n  o f  r a t i n g  o r g a n i -
m1 z a t i o n s , a d v i s o r y  o r g a n i z a t i o n s ,  j o i n t  u n d e r w r i t e r s ,  and j o i n t  r e i n -
1 2 ! s u r e r s  as  r e q u i r e d  by AS 2 1 .3 9 .1 2 0 ;
13n (5) t h e  r e c e i p t s  a n d  exp en s e s  o f  t h e  d i v i s i o n  f o r  t h e  y e a r ;
!‘i [ (6) re commenda t ions  o f  t h e  d i r e c t o r  as  to  amendments o rft
15 s u p p l em e n t a t i o n  o f  laws a f f e c t i n g  i n s u r a n c e ,  o r  t h e  o f f i c e  o f  d i r e c -
16' t o r ;

(7) o t h e r  p e r t i n e n t  i n f o rm a t i o n  and m a t t e r s  t h e  d i r e c t o r  
c o n s i d e r s  p r o p e r ^

(8) an a n a l y s i s  o f  r a t e  changes  f o r  commercial and  p r o f e s ­
s i o n a l  l i a b i l i t y  and w o r k e r s '  c ompen sa t io n  i n s u r a n c e  o c c u r r i n g  a s  a 
r e s u l t  o f  any r e c e n t  changes i n  law , i n c l u d i n g  c o u r t  d e c i s i o n s  i n  t h e

17

18

1 9  i'

2 0  lj

21

221 s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y  o r  d e a t h ,  and a c t i o n s  o r  s u g g e s t e d
231| a c t i o n s  t o  m i t i g a t e  such r a t e s .
24' *  Sec . 6. REPORT. The D epa r tm en t  o f  Law, w i t h  t h e  a s s i s t a n c e  o f  t h e

i
25! D ep a r tm en t  o f  Commerce and Economic Development and w i t h  th e  c o o p e r a t i o n  o f

i!
26i! a l l  s t a t e  a g e n c i e s ,  s h a l l  r e p o r t  t o  t h e  l e g i s l a t u r e  by t h e  30th d ay  o f  t h e■
27ij Second  S e s s i o n  o f  t h e  S i x t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  on c l o s e d  i n s u r -  
28i a n c e  c l a im s  and i n s u r a n c e  company f i n a n c e s .  The r e p o r t  must c o n s i s t  o f•'! fi
29 lj (1) a s t u d y  o f  c lo s e d  i n s u r a n c e  c l a im s  t o  i d e n t i f y  
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1 (A) t h e  e x t e n t  t o  which t h e  l e g a l  s y s t em  h a s  a f f e c t e d
2 l i a b i l i t y  i n s u r a n c e  and c o v e r a g e  i n  c r i s i s  l i n e s  i n  t h e  s t a t e ;

3 1 (B) i f  t h e  im p l em e n t a t i o n  o f  t h i s  Act h a s  r e s u l t e d  i n  a
- m e a s u r a b l e  e f f e c t  on i n s u r a n c e  r a t e s  i n  t h e  s t a t e ;
5 (2) a s t u d y  o f  i n s u r a n c e  company f i n a n c e s  t o  d e t e rm in e  t h e
-o e x t e n t  t o  wh ich

7 (A) d r am a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  i n c r e a s e s  and c o v e r -
31 age l i m i t a t i o n s  i n  t h e  s t a t e  a r e ,  o r  a r e  n o t ,  c o s t - j u s t i f i e d  i n  r e -
3 l a t i o n  t o  aw a rd s ,  s e t t l e m e n t s ,  and r e l e v a n t  c o u r t  d e c i s i o n s  i n  t h e
>0li s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  damage b a s e d  on
11 f a u l t ;  and

12 (B) l e g i s l a t i v e  o r  r e g u l a t o r y  a c t i o n s  a f f e c t i n g  t h e  t o r tI
13 sy s t em  i n  t h e  s t a t e  a r e  n e c e s s a r y  t o  r e s o l v e  t h e  s t a t e ' s  l i a b i l i t y
i4i i n s u r a n c e  r a t e  i n c r e a s e s ;

i5'| (3) a s t a t u s  r e p o r t  on any p end ing  c i v i l  c a s e s  f i l e d  by t h e
16ii s t a t e  a g a i n s t  l i a b i l i t y  i n s u r e r s ;  and
!7 (4) recommended change s  t o  s t a t e  o c c u p a t i o n a l  l i c e n s i n g  laws
'3 li t h a t  a r e  i n t e n d e d  t o  r e d u c e  c i v i l  l i t i g a t i o n  b a s e d  on m a l p r a c t i c e .
19 *  Sec .  7. APPLICABILITY. S e c t i o n s  1 -  5 o f  t h i s  Act a p p ly  t o  c a u s e s  o f
20 a c t i o n  a c c r u i n g  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

|[
21 | * Sec . 8. T h i s  Act t a k e s  e f f e c t  im m ed ia t e ly  u n d e r  AS 0 1 .1 0 . 0 7 0 ( c ) .
22 
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BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

HOUSE CS FOL'v CS FOR SENATE BILL NO. 211 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  t o  c i v i l  l i a b i l i t y ;  and p r o v i d i n g
f o r  an e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 09 .1 7 .0 3 0  i s  amended t o  r e a d :
S ec .  0 9 . 1 7 . 0 3 0 .  DAMAGES RESULTING FROM COMMISSION OF A CRIME. A 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  may n o t  r e c o v e r  damages 
f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d  

w h i l e  t h e  p e r s o n  was engaged  i n  t h e  commiss ion  o f  a c r ime  [FELONY], 
t h e  p e r s o n  h a s  b een  c o n v i c t e d  o f  t h e  c r im e  [FELONY], i n c l u d i n g  con ­

v i c t i o n  b a s e d  on a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  and t h e  
c r im e [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  i n j u r y  o r  d e a t h .  T h i s  

s u b s e c t i o n  [SECTION] does n o t  a f f e c t  a r i g h t  o f  a c t i o n  u n d e r  42 U .S .C .  
1983.

* Sec . 2. AS 0 9 .1 7 .0 3 0  i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :
(b) The p r o v i s i o n s  o f  (a )  o f  t h i s  s e c t i o n  do n o t  a p p l y  t o  a 

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  i f  t h e  p e r s o n  l i a b l e  f o r  
t h e  damages

(1) was engaged i n  t h e  commiss ion  o f  a c r im e a t  t h e  t im e  
th e  p e r s o n a l  i n j u r y  o r  d e a t h  o c c u r r e d ;  and

(2) h a s  been  c o n v i c t e d  o f  t h e  c r im e ,  i n c l u d i n g  c o n v i c t i o n  
b a s ed  on a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e .

( c )  I f  a p a r t y  r e c o v e r s  damages f o r  p e r s o n a l  i n j u r y  o r  d e a t h  and 
t h e  p e r s o n  l i a b l e  f o r  t h e  i n j u r i e s  o r  d e a t h  was engaged i n  t h e  commis­
s i o n  o f  a c r im e  a t  t h e  t ime t h e  p e r s o n a l  i n j u r y  o r  d e a t h  o c c u r r e d ,  has
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been  c o n v i c t e d  o f  t h e  c r im e ,  i n c l u d i n g  c o n v i c t i o n  ba sed  on a g u i l t y  

p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  and t h e  a c t s  c o n s t i t u t i n g  t h e  cr ime 
s u b s t a n t i a l l y  c o n t r i b u t e d  to  t h e  i n j u r y  o r  d e a t h ,  t h e  c o u r t  s h a l l

(1) t r i p l e  t h e  damages awarded  t o  th e  p a r t y ;  md
(2) award a c t u a l  c o s t s  and a t t o r n e y  f e e s .

6 |i (d) In  t h i s  s e c t i o n  " c r im e "  h a s  t h e  meaning g i v e n  i n  AS 1 1 .8 1 . -
900(b) .

* Sec . 3 . AS 0 9 .1 7 .0 5 0 ( a )  i s  amended t o  r e a d :
(a )  U n le s s  t h e  a c t  o r  om i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i g e n c e ,  a

p e r s o n  may n o t  r e c o v e r  t o r t  damages f o r  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  
damage to  p r o p e r t y  f o r  an a c t  o r  o m i s s i o n  to  a c t  i n  t h e  c o u r s e  and 
scope  o f  o f f i c i a l  d u t i e s ,  from [ONE OF] t h e  f o l l o w i n g :

(1) a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  a

n o n p r o f i t  c o r p o r a t i o n ;

(2) a member o f  t h e  b o a r d  o f  d i r e c t o r s  o f  a p u b l i c  o r
n o n p r o f i t  h o s p i t a l ,  o r  a member o f  a c i t i z e n ' s  a d v i s o r y  b o a rd  o f  any 

h o s p i t a l ;
(3) a member o f  a s c h o o l  b o a r d  o f  a s c h o o l  d i s t r i c t ;
(4) a member o f  t h e  g o v e r n i n g  body , a comm iss ion ,  o r  a

c i t i z e n ' s  a d v i s o r y  comm it te e  o f  a m u n i c i p a l i t y  o f  t h e  s t a t e j _
(5) a member o f  t h e  b o a r d  o f  d i r e c t o r s  o r  an o f f i c e r  o f  an

i

e l e c t r i c  o r  t e l e p h o n e  c o o p e r a t i v e  o r g a n i z e d  u n d e r  AS 1 0 .2 5 .
* Sec .  4. AS 0 9 .1 7 .0 8 0 ( d )  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

(d) The c o u r t  s h a l l  e n t e r  judgm en t  a g a i n s t  each  p a r t y  l i a b l e  on 
t h e  b a s i s  o f

(1) j o i n t  and s e v e r a l  l i a b i l i t y  i f  t h e  a c t i o n  i n v o l v e s  an 
i n t e n t i o n a l  t o r t ,  t o x i c  o r  h a z a rd o u s  w a s t e ,  e n v i r o n m e n t a l  p o l l u t i o n  o r  

damage, a v i o l a t i o n  o f  s t a t e  o r  f e d e r a l  a n t i t r u s t  s t a t u t e s ,  a p a r t y  
who a c t e d  i n  c o n c e r t  o r  c o n s p i r e d  w i t h  a n o t h e r  p a r t y ,  o r  where th e  

HCS CSSB 211(L&C) - 2 -
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p l a i n t i f f  i s  f a u l t - f r e e ;

(2) j o i n t  and s e v e r a l  l i a b i l i t y ,  e x c e p t  t h a t  a p a r t y  who i s  

a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  f a u l t  a l l o c a t e d  t o  a l l  t h e
p a r t i e s  may n o t  be j o i n t l y  l i a b l e  f o r  more th an  tw ic e  t h e  p e r c e n t a g e

o f  f a u l t  a l l o c a t e d  to  t h a t  p a r t y ,  i f  (1) o f  t h i s  s u b s e c t i o n  does n o t  
a p p ly  and t h e  damages r e s u l t  from

(A) b r e a c h  o f  a c o n t r a c t ;

(B) t h e  m a n u f a c t u r e  and s a l e  o f  a d e f e c t i v e  p r o d u c t ;
(C) o p e r a t i o n  o f  an a i r c r a f t  o r  a mo to r  v e h i c l e ;
(D) a l a n d  s a l e  p r a c t i c e ;

(E) a t r a n s a c t i o n  i n v o l v i n g  a s e c u r i t y ;
(F) m e d i c a l  m a l p r a c t i c e ;

(G) m e d i c a l  e x p e n s e s ;

(H) an i n j u r y  f o r  wh ich  t h e  p a r t y  i s  s t r i c t l y  l i a b l e ;
( I )  v i c a r i o u s  l i a b i l i t y  imposed on t h e  p a r t y ;

( J )  an a d m i n i s t r a t i v e  h e a r i n g ;

(K) a c o n s t r u c t i o n  p r o j e c t ;
i n j u r y  t o  an employee ar.d t h e  p a r t y  i s  n o t  t h e(L)

em p lo y e r ;

(3) s e v e r a l  l i a b i l i t y ,  i f  t h e  p a r t y  i s  n o t  j o i n t l y  and
s e v e r a l l y  l i a b l e  u n d e r  (1) o r  (2) o f  t h i s  s u b s e c t i o n .

* Sec . 5. AS 21 .0 6 .1 10  i s  amended t o  r e a d :
Sec .  2 1 .0 6 .1 1 0 .  DIRECTOR’S ANNUAL REPORT. As e a r l y  i n  each

c a l e n d a r  y e a r  as  i s  r e a s o n a b l y  p o s s i b l e  t h e  d i r e c t o r  s h a l l  p r e p a r e  and 
d e l i v e r  an a n n u a l  r e p o r t  t o  t h e  l e g i s l a t u r e  and t h e  c om m is s io n e r ,
show ing ,  w i t h  r e s p e c t  t o  t h e  p r e c e d i n g  c a l e n d a r  y e a r ,

(1) a l i s t  o f  t h e  a u t h o r i z e d  i n s u r e r s  t r a n s a c t i n g  i n s u r a n c e  

i n  A l a s k a ,  w i t h  s u ch  summary o f  t h e i r  f i n a n c i a l  s t a t em e n t  as  t h e
d i r e c t o r  c o n s i d e r s  a p p r o p r i a t e ;
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1
2

(2) t h e  name o f  e ach  i n s u r e r  whose b u s i n e s s  was c l o s e d
d u r i n g  t h e  y e a r ,  t h e  c a u s e  o f  t h e  c l o s i n g ,  and t h e  amount o f  a s c e r -

3

4

5

6

7 ||

8
9

10
11 Ii

ji
12

I
13 '

14

15

16

17

18 li
li

19 ||

ii20

t a i n a b l e  a s s e t s  and l i a b i l i t i e s  o f  e a ch  c l o s e d  b u s i n e s s ;

(3) t h e  name o f  e a ch  i n s u r e r  a g a i n s t  wh ich  d e l i n q u e n c y  o r  
s i m i l a r  p r o c e e d i n g s  were  i n s t i t u t e d ,  and a c o n c i s e  s t a t e m e n t  o f  the  
f a c t s  w i t h  r e s p e c t  to  e ach  p r o c e e d i n g  and i t s  p r e s e n t  s t a t u s ;

(4) a s t a t em e n t  i n  r e g a r d  to  e x am in a t i o n  o f  r a t i n g  o r g a n i ­
z a t i o n s ,  a d v i s o r y  o r g a n i z a t i o n s ,  j o i n t  u n d e r w r i t e r s ,  and j o i n t  r e i n ­
s u r e r s  as  r e q u i r e d  by AS 2 1 .3 9 .1 2 0 ;

(5) t h e  r e c e i p t s  and ex p en s e s  o f  th e  d i v i s i o n  f o r  t h e  y e a r ;
(6) recommenda t ion s  o f  t h e  d i r e c t o r  a s  t o  amendments or 

s u p p l e m e n t a t i o n  o f  laws a f f e c t i n g  i n s u r a n c e ,  o r  t h e  o f f i c e  o f  d i r e c ­
t o r  ;

(7) o t h e r  p e r t i n e n t  i n f o rm a t i o n  and m a t t e r s  t h e  d i r e c t o r  
c o n s i d e r s  p rope r j_

(8) an analysis of rate changes for commercial and professional 

liability and workers' compensation insurance occuring as a result of 

any recent changes in law, including court decisions in the state 

involving personal injury or death, and actions or suggested actions to

mitigate such rates

21 "

22

23

24

25

26

27

28 

29

i D ep a r tm en t  o f  Commerce and Economic Deve lopment and w i t h  t h e  c o o p e r a t i o n  o f  
a l l  s t a t e  a g e n c i e s ,  s h a l l  r e p o r t  t o  t h e  l e g i s l a t u r e  by t h e  30 th  day o f  th e  

Second S e s s i o n  o f  t h e  S i x t e e n t h  A la sk a  S t a t e  L e g i s l a t u r e  on c l o s e d  i n s u r -
i a n c e  c l a im s  and i n s u r a n c e  company f i n a n c e s .  The r e p o r t  mus t  c o n s i s t  o f

(1) a s t u d y  o f  c l o s e d  i n s u r a n c e  c l a im s  to  i d e n t i f y

(A) t h e  e x t e n t  t o  which t h e  l e g a l  s y s t em  has  a f f e c t e d  
l i a b i l i t y  i n s u r a n c e  and c o v e r a g e  i n  c r i s i s  l i n e s  i n  t h e  s t a t e ;

(B) i f  t h e  im p l em e n t a t i o n  o f  t h i s  Act h a s  r e s u l t e d  i n  a 
m e a s u r a b l e  e f f e c t  on i n s u r a n c e  r a t e s  i n  th e  s t a t e ;

i; HCS CSSB 211 (L&C) - 4 -'i
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(2) a s t u d y  o f  i n s u r a n c e  company f i n a n c e s  to  d e t e rm in e  th e  
e x t e n t  to  wh ich

(A) d r am a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  i n c r e a s e s  and c o v e r ­
age l i m i t a t i o n s  i n  t h e  s t a t e  a r e ,  o r  a r e  n o t ,  c o s t - j u s t i f i e d  i n  r e ­
l a t i o n  t o  a w a r d s , s e t t l e m e n t s ,  and  r e l e v a n t  c o u r t  d e c i s i o n s  i n  th e  

s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y ,  d e a t h ,  o r  p r o p e r t y  damage b a s e d  on 
f a u l t ;  and

(B) l e g i s l a t i v e  o r  r e g u l a t o r y  a c t i o n s  a f f e c t i n g  t h e  t o r t  |
s y s t em  i n  t h e  s t a t e  a r e  n e c e s s a r y  to  r e s o l v e  t h e  s t a t e ' s  l i a b i l i t y

I
i n s u r a n c e  r a t e  i n c r e a s e s ; I

(3) a s t a t u s  r e p o r t  on any p en d in g  c i v i l  c a s e s  f i l e d  by th e
s t a t e  a g a i n s t  l i a b i l i t y  i n s u r e r s ;  and

(A) recommended changes  t o  s t a t e  o c c u p a t i o n a l  l i c e n s i n g  laws
t h a t  a r e  i n t e n d e d  t o  r e d u c e  c i v i l  l i t i g a t i o n  b a s e d  on m a l p r a c t i c e .

* Sec . 7. APPLICABILITY. S e c t i o n s  1 - 5 o f  t h i s  Act a p p ly  t o  c a u s e s  o f  
a c t i o n  a c c r u i n g  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  Act .

* Sec . 8. T h i s  Act t a k e s  e f f e c t  im m ed ia t e l y  unde r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

Chairm an-Representative Dave Don ley  (907) 46>3S92

May 3, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Explanation of proposed CS for SB 211

Before you today is a proposed House Labor and Commerce CS for SB 211, 
drafted in response to public testimony received during the last week of 
public hearings before our Committee and testimony received during the 
interim public hearing and statewide teleconference v/e hosted on 
November 13, 1988.

The changes in the proposed CS from the version of SB 211 that passed 
the Senate are:

1. Deletes Section 1. (lowered the cap on noneconomic damages from
$500,000 under current law to $100,000).

2. Deletes Section 2. (limits the standards for award of punitive
damages to only cases involving fraud, malice, gross negligence, or 
reckless disregard).

3. Leaves Section 3 unchanged - becomes Section 1 of the proposed CS.
(plaintiff cannot receive damages if they were involved in a crime
(FELONY) at the time they were injured and the crime (FELONY) 
substantially contributed to the injury or death).

4. Leaves Section 4 unchanged - becomes Section 2 of the proposed CS.
(allows plaintiff to recover dama-.es if person liable for their
injuries was engaged in the commission of a crime or has been 
convicted of the crime).

5. Deletes Section 5. (allows either party to request periodic
payments rather than only the plaintiff, as under current law).

6. Deletes Section 6. (amends section of law governing payment of
damages by requiring judgement to include any increase's in future 
payments for anticipated inflation).

7. Leaves Section 7 unchanged - becomes Section 3 of the proposed CS. 
(extends immunity from liability to members of the board of 
directors or an officer of an electric or telephone cooperative 
except for gross negligence).



8. Deletes Section 8. (repeals and reenacts collateral benefits 
language in existing statute).

9. Rewrites Section 9 (becomes Section 4 of the proposed CS) to 
establish three tiers of liability:

(1) Strict joint and several liability if action involves an 
intentional tort, toxic or hazardous waste, environmental pollution 
or damage, violation of state or federal antitrust statutes, a 
party who acted in consort or conspired with another party, or 
where the plaintiff is fault free.

(2) Modified joint and several liability if damages result from a 
breach of contract, manufacture and sale of a defective product, 
operation of an aircraft or motor vehicle, a land sale practice, a 
transaction involving a security, medical malpractice, medical 
expenses, an injury for which the party is strictly liable, 
vicarious liability imposed on the party, a construction project, 
an injury to an employee and the party is not the employer, and 
administrative hearings.

(3) Strict several liability, if the party is not jointly and 
severally liable under (1) and (2).

10. Deletes Section 10. (definition of econo.'ic and noneconomic 
losses).

11. Deletes Section 11. (attorney fees mav not be awarded to a partv in 
a civil action (UNLESS THE CIVIL ACTION IS CONTESTED WITHOUT TR'lAL, 
OR FULLY CONTESTED AS DETERMINED BY THE COURT)).

12. Rewrites Section 12. (becomes Section 5 of the proposed CS) 
relating to the Division of Insurance Directors annual report to 
the Legislature to include an analysis of rate changes for 
commercial and professional liability and workers1 compensation 
insurance occuring as a result of any recent changes in law, 
including court decisions in the state involving personal injury or 
death, and actions or suggested actions to mitigate such rates.

13. Deletes Section 13. (repeals AS 09.17.010(c) - limits on 
noneconomic damages do not apply to disfigurement and severe 
physical impairment, and AS 09.17.040(c) - rules governing 
determining computation of future economic damages).

14. Rewrites Section 14. (becomes Section 6 of the proposed CS) 
relating to an annual report to the Legislature from the Department 
of law, with assistance of the Department of Commerce and Economic 
Development in cooperation of all state agencies, to delete 
ambiguous language and to include a report on the status of pending 
civil cases filed by the state against liability insurers and 
recommended changes to state occupational licensing lav/s that are 
intended to reduce civil litigation based on malpractice.



15. Leaves Section 15 unchanged - becomes Section 7 of the proposed 
(applicability).

16. Deletes Section 16. (Severability clause).

17. Leaves Section 17 unchanged - becomes Section 8 of the proposed 
(Effective date).
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FISCAL NOTE ANALYSIS
FOR SB 211

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR 

YEAR OF OCCURRENCE
1988 1989 1990 1991 1992 1993 TOTAL

FY 88 -0-

FY 89 306.0 - 306.0

Y
E
A
R

FY 90 274.0 384.0 658.0

FY 91 360.0 342.0 480.0 1,182.0

o
FY 92 336.0 448.0 428.0 600.0 1,812.0

\ J

F FY 93 252.0 420.0 558.0 534.0 750.0 2,514.0

S
A

FY 94 316.0 526.0 698.0 668.0
n

V
I
N
G

FY 95 394.0 656.0 872.0

FY 96 

FY 97

492.0 820.0

616.0

Future 874.0 1,092.0 1,366.0 1,706.0 2,132.0

TOTAL 2,400.0 3,000.0 3,750.0 4,686.0 5,858.0

These represent estimated future payments pattern over a twelve year payout 
period, i.e., each year.

12 months 12.8%
24 months 11.4%
36 months 14.9%
48 months 14.0%
60 months 10.5%
Balance 36.4%



STATE OF ALASKA 1988 LEGISLATIVE SESSION
FISCAL NOTE

Rev i s i o n  D a te :
T i t l e :  An a c t  r e l a t i n g  t o  c i v i l

l i a b i l i t y . . .
S pon so r :  F a i k s ,  Abood, e t  a l
R e q u e s to r :  J u d i c i a r y

REQUEST:
B i l l  V e r s i o n :  CS SB 211 (F in )
P u b l i s h  D a te :
Agency A f f e c t e d :  A la sk a  C o u r t  Sys tem
BRU: T r i a l  C o u r t s
Componen ts :

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
P e r s o n a l  S e r v i c e s
T r a v e l  ......................................................................................................................................
C o n t r a c t u a l  ......................................................................................................................................
S u p p l i e s .............................. ......................................................................................................................................
Equipment ........................................  . . . .  ............................................................
Land & S t r u c t u r e s  ......................................................................................................................................
G ran t s  & C la im s ...................................................................................................................................................
TOTAL OPERATING 0. 0 0 . 0 o•o o•o o•o o•o

CAPITAL
REVENUE

FUNDING: (Thousands 
G en e r a l  Funds 
F e d e r a l  Funds . , 
O th e r  . . 

TOTAL

o f  D o l l a r s )  
0. 0 0 . 0
• • • • • •
0. 0 0 . 0

0 . 0
• • • •

0. 0

0. 0
• • « 1

0. 0

0. 0

• • • •
0. 0

0 . 0

• • • •
0. 0

POSITIONS:
F u l l - t im e
P a r t - t im e  . . 
Temporary . .

ANALYSIS: (A t t a c h  a s e p a r a t e  page  i f  n e c e s s a r y )

No f i s c a l  im pa c t .

P r e p a r e d  by: 
D i v i s i o n :

___r a n d b e r G e n e r a l  Coun se l  
>ystem/~C o ^ r U f y s t e n ^

H. S^lowdVnf^^I^—.Admini

Phone:
D a te :

Approved b y ^ ^ t t h u r
Agency: / A la sk a  C o u r t  System i ; t .
D i s t r i b u t i o n  (by p r e p a r e r ) :

L e g i s l a t i v e  F in a n c e  
L e g i s l a t i v e  Spon so r  
R eque s to r
O f f i c e  o f  Management & Budge t  • - 
Impac ted A g en cy ( i e s )
S ena te  S e c r e t a r y

s t r a t i v . e  D i r e c t o r  D a te :- \ \

I • i . ,1
S. .

264-8228
03 /05 /88
03 /05 /88

Page 1 of



RE Q UE S T : _________________________

STATE OF ALASKA
1988 LEGISLATIVE SESSION

BELL VERSION : CSSB 211 (Fin )
PUBLISH DATE : <=~zZsr^<x±2- 3  A  q

FISCAL NOTE

Agency Affected: D e p t ,  o f  LawRevision Date:__________________________  _____________
Title: R e l a t i n g  t o  c i v i l  l i a b i l i t y  rrh /  L ega l  S e r v i c e s
a n d  a m e n d i n g  C i v i l  R u l e  82_______
Sponsor: S e n a t e  J u d i c i a r y _______
Requestor: S e n a t e  F i n a n c e

Components : ----- O p e r a t i o n s

EXPEND ITU RES/REV EN U ES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING ________9 ............ JL. , r«____J 0 0 0

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

POSI T I ONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

ANALYSIS : (Attach a separate page if necessary)

Prepared b y : 
Division :

S e n a t e  F i n a n c e  C o m m i t t e e

Approved by Commissioner: 

A gency :_________________

Phone 
D ate: .

Date:

4 6 5 - 4 9 5 8

3 / 2 3 / 8 8

Distribution (by preparer) :  
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page. of



LAW OFFICES OF
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A PROFESSIONAL CORPORATION 
1007 W THIRD AVENUE SUITE 204 
ANCHORAGE ALASKA 99501 
TELEPHONE 1907) 276 5307

A iNt .'.NIMON> RCSS 
NKJVARS G'NGRAS 

A IEN v  BA • tCJL •.’.Nfn 
"PR C IACOEUS

A TTO RN EY AT LAW
.'I Cf Wi

I1 WS I VTLrP
March 31, 1988

Representative Dave Donley 
P.O. Box V 
Juneau, AK 99811

Dear Representative Donley:

On April 21, 1987, this office sent you a letter and
memorandum reviewing Senate Bell 211 and HB 250. We urged 
your defeat of that unjust legislation.

On the last page of our letter we described "tort reform 
(as) a phony issue raised by the insurance companies to 
increase their already substantial profits."

We stated: "We hope you are not misled by the insurance
companies and their well-financed lobbying efforts..."

It appears that our comments about the tort reform
movement may be proven right shortly. On Wednesday, March 23, 
1988, both Anchorage newspapers reported that eight states 
have sued the insurance industry for conspiring to create the 
insurance liability crisis. Those states' Attorneys General 
have alleged that the liability insurance crisis was artifi­
cially created by the insurance companies to drive up rates,
change policies to provide less coverage for higher premiums,
and restructure the civil justice system to obtain more
protection froi.: lawsuit judgments. The Texas Attorney General 
calls the insurance companies conduct "the most insidious
consumer fraud that's taken place by American companies in 
modern times."

Clearly then, it would be irresponsible for you to pass
tort reform legislation until this lawsuit is resolved lest it
appear that, despite our warnings, the Alaskan Legislature was 
misled into reducing victims rights by this "most insidious
consumer fraud."



LAW OFFICES OF

R O S S . G IN G R A S , B A IL E Y  & M IN E R
A PROFESSIONAL CORPORATION

March 31, 1988 
Page 2

We have enclosed some articles from Consumer Reports and 
Business Week, and a script from 60 Minutes further exposing 
this phony issue.

Thank you for your continued attention to this matter. 
We are,

Sincerely,

ROSS, GINGRAS, BAILEY & MINER 
A Prcyfessional Corporation

'THOMAS S. GINGRAS

flutUim, & J L ,
ALLEN^M. BAILEY *

PATRICK G. ROSS

WAR:amf 
Enclosures

1eg1/MARL



S E N A T E  p o . Box v
State Capitol

Office o f the President Juneau , A laska 99811
(907) -165-3755

Alaska State Legislature

i

April 1, 1988
’ 1

MEMORANDUM

TO: Representative Dave Donley, Chairman
House Labor and Cpfitmerce Committee

FROM: Senator Jan Faik
President of the

SUBJECT: CSSB 211 (Fin) am
liability; and pro

"An Act relating to civil 
Lding for an effective date."

CSSB 211 (Fin) am has been referred to the House Labor and 
Commerce Committee for consideration. The purpose of this 
bill is to improve the tort liability system in Alaska.

Specifically, the bill proposes the following:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may 
be awarded for personal injury based on negligence.

The present statute has a limit of $500,000 for such damages; 
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic 
damages, which are defined as subjective, nonpecuniary damages 
including pain, suffering, inconvenience, physical impairment, 
disfigurement, mental anguish, emotional distress, and all 
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17.020 by
requiring clear and convincing evidence of specific conduct by 
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and 
convincing evidence), but does not specify the type of conduct 
which will trigger the award. CSSB 211 (Fin) provides that 
fraud, malice, gross negligence, or reckless disregard by the 
defendant may result in the award of punitive damages.



Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may 
not recover damages for personal injury or death if the 
damages were incurred while the person was engaged in the 
commission of a crime.

The present statute provides that a person may not recover 
damages for injury or death if the damages were incurred while 
the person was engaged in the commission of a felony which 
substantially contributed to the injury or death.

CSSB 211 (Fin) replaces "felony" with "crime". This has the 
additional effect of precluding persons convicted of a misde­
meanor from recovering damages for personal injury or death if 
that crime substantially contributed to the injury or death.

Section 4. LIABILITY OF CRIMINAL DEFENDANTS. Further
amends AS 09.17.030, to provide that a person convicted of a 
crime that substantially contributed to the person's injury or 
death can recover damages from the wrongdoer if the wrongdoer 
has also been convicted of a crime in which he/she was engaged 
at the time of the injury or death.

Section 5. AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not just the injured party, to request the 
court to enter judgment ordering that amounts awarded a 
judgment creditor for future damages be paid to the maximum 
extent feasible by periodic payments rather than by a lump sum 
payment.

The present statute allows only the injured party to make such 
a request.

Section 6. INCREASES IN PERIODIC PAYMENTS. Amends AS
09.17.040(f) to make it clear that if the payment of future 
damages is made periodically rather than in a lump sum, the 
court may order increases in future payments for anticipated 
inflation.

Section 7. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board 
of directors or an officer of an electric or telephone cooper­
ative organized under AS 10.25.

Section 8. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in 
present statute AS 09.55.548(b) relating to collateral sources 
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only 
recover damages that exceed amounts that he/she has already



received from a collateral source, whether it be a private, 
group, or governmental source, either contributory or noncon­
tributory. The only exceptions are where the collateral 
source by law or contract must seek subrogation, or from death 
benefits paid under life insurance.

This section further provides that the trier of fact shall be 
informed of the tax implications of an award of damages. The 
court may also take into account the value of the person's 
right to coverage which may have been exhausted or depleted by 
payment of these collateral benefits, and add a reasonable 
estimate of their probable value to the award.

Section 9. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several 
liability.

Under the present statute, a party can be held liable for all 
of the damages, even if that party has been allocated a 
certain percentage of the fault. The exception under the 
present statute is that where a party has been allocated less 
than 50% of the total fault allocated to all of the parties, 
that party may not be jointly liable for more than twice the 
percentage of fault allocated to that party.

CSSB 211 (F.i") establishes full joint and several liability in 
cases involving hazardous waste, environmental pollution, or 
violation of state or federal antitrust laws.

In all other cases, CSSB 211 (Fin) has the effect of eliminat­
ing joint liability, and making each defendant liable only for 
the share of the damages for which he/she is personally 
responsible.

Section 10. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses" and "noneconomic losses".

Section 11. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action 
is contested without trial, or fully contested as determined 
by the court."

This has the effect of allowing the supreme court to determine 
the costs which may be allowed a prevailing party in a civil 
action. However, unless attorneys fees are authorized by 
statute or by an agreement between the parties, they may not 
be awarded in actions for personal injury, death, or property 
damage relating to fault.

Section 12. DIRECTOR'S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance



to submit an annual report to the legislature. CSSB 211 (Fin) 
requires this report to include an analysis of medical mal­
practice insurance rate changes occurring as a result of court: 
decisions in the state.

Section 13. REPEALERS. 1) AS 09.17.010(c) would be 
repealed, to make the limit on noneconcmic damages in section 
1 applicable to all injuries. Currently, the limit on noneco­
nomic damages does not apply to damages for disfigurement and 
severe physical impairment.

2) CSSB 211 (Fin) also repeals AS 09.17.040(c), which allows 
parties to agree to compute the award of future damages under 
the rule adopted in Beaulieu v. Elliott. 434 P. 2d 665 (Alaska 
1967). That case held that income taxes should be deducted 
from the allowance for past lost wages, but not from the 
allowance for inflation or for future lost wages. It further 
made no allowance for inflation or for future normal wage 
increases and approved the use of a per diem formula in 
computing damages for pain and suffering.

Section 14. REPORT. CSSB 211 (Fin) requires the Depart­
ment of Law, with the assistance of the Department of Commerce 
and Economic Development, to report annually to the legisla­
ture on closed insurance claims and insurance company financ­
es .

Section 15. APPLICABILITY OF ACT. This Act applies to 
all causes of action which accrue after the effective date.

Section 16. SEVERABILITY. If any provision of this Act is
held invalid, the remainder of the Act is not affected.

Section 17. EFFECTIVE DATE. This Act takes effect immedi­
ately.

Please contact my office if you have any questions or com­
ments .

Thank you.



CONSUMER ORGANIZATIONCONSUN
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I n s u r a n c e  I n d u s t r y  P r o f i t a b i l i t y

Nationwide, property/casualty insurance industry 

profitability hit a record high in 1986, and another record 

high in 1987. In fact, in 1987 the industry set at least 

four all-time profitability records:

* Highest net profit, $13.7 billion (See Attachment I);

* Highest operating profit, $13.7 billion (See Chart I);

* Highest year-end surplus, $98 billion (See Chart II);

* Highest premiums written, $192 billion (See Chart III).



P-C Insurers 
Report Dramatic 
Income Gains

By Susan N arod
T h e  p ropcr ty -casua l ty  insu ran ce  

indus try  re c o rd e d  a d ram atic  im ­
p ro v e m e n t  in op e ra t in g  in c o m e  in 
1987.

Insurers  re p o r te d  p re - tax  o p e ra t in g

P r e - T a x  O p e r a t i n g  
I n c o m e  M o r e  T h a n  
D o u b l e d  I n  1 9 8 7

inco m e  of S 1 3 .7  billion last year ,  ac ­
co rd in g  to p re l im ina ry  data  co m p i led  
by  A .M . B est C o .  T h i s  co n tra s te d  
sharp ly  with o p e ra t in g  earn ings  of 
S5.4  billion in 1986 and  o p e ra t in g  
losses of S 4 .0  billion a n d  S 5 .6  billion 
in 1984 and  1985 ,  respec t ive ly .

“T h e  im p ro v e m e n t  in profitabili ty  
re f lec ted  basic  e c o n o m i c s —r e v en u es  
increased  fas te r  than  claim costs ,"  
said D r. S c a n  M o o n e y ,  e c o n o m is t  
and  sen ior v ice  p re s id e n t  of th e  In­
su rance  Inform ation  Ins ti tu te .

In 1987 ,  r e v e n u e s  e a rn e d  from 
p re m iu m s  ro se  13.3 p e rc e n t ,  while 
c laims costs  in c reased  at a s lower 
ra te  o f  8 .6  p e rc e n t .  As a re su l t ,  the  
u n d e rw ri t ing  loss dec l in ed  from 

Corn'd on Page 39

P-C Insurers Report Dramatic Income Gains
Coat’d from Page /
S 15.9 billion in 1986 to  5 9 .8  billion 
in 1987.

In add it ion  to  u nd e rw r i t in g  results ,  
in v es tm en t  in c o m e ,  in te res t  and  divi­
d e n d s  e a rn ed  from asse ts  in 1987 in­
c re ased  7.3 p e rc e n t  to  5 2 3 .5  billion.

N e t  w ri t ten  p re m iu m s  rose  8 .7  
p e rc e n t  in 1987  —less th an  half th e  
22  p e rc e n t  inc reases  r e p o r te d  for 
1985 and  1986 .

T h e  s tock  m a rk e t  p lu n g e  o n  O c t .  
19 d idn 't  resu lt  in large realized  
losses for th e  p-c  ind us try  in 1987 
b ecau se  rea l ized  capital gains or 
losses arc re p o r te d  on ly  w h e n  a s tock  
is sold, acc o rd in g  to  D r .  M o o n e y .

“M os t  in su rance  c o m p a n ie s  hold 
s tock s  for a long  t im e  and  p ro bab ly  
didn 't  sell a large p ro p o r t io n  o f  their 
portfolio  in a w e ak  m ark e t ,"  said D r .  
M o o n ey .

Sales can result in rea lized  capital 
gains as long  as th e  selling  price  is 
ab ov e  th e  p u rc h a s e  p r ice ,  lie n o ted ,  
ad d in g  tha t  m a n y  s to c k s  w e re  p u r ­
ch ased  by in su ra n c e  c o m p a n ie s  years 
ago.

M o re o v e r ,  rea l ized  capital gains or 
losses also o ccu r  w h e n  b o n d s  arc 
so ld . Bonds g enera l ly  c o n s t i tu te  th e  
major po r t io n  o f  an in su ran ce  c o m ­
pan y ’s portfolio  and  have  c o n tr ib u te d  
to capital gains in th e  past few years .

U nrea lized  capital losses  o f  5 6 .0  
billion w ere  re p o r te d  for th e  indus try  
in 1987. S in c e  s to ck s  on  th e  ba lance  
sh ee t  w ere  r e p o r te d  at m a rk e t  value, 
th e  d ro p  in th e  s to c k  m a rk e t  is 
re co rd ed  as an unrea l ized  capital 
loss.

F igures  on  capital values arc  p r e ­

liminary e s t im a te s .  N o  ac tua .  d a ta  
have b ee n  re p o r te d  for th e  fourth  
quarter  of 19 8 7 ,  w h e n  th e  s to c k  m a r ­
ket p lunged .

T h e  unrea l ized  loss was th e  m ajor  
factor exp la in ing  th e  small g ro w th  in 
po licyholder  surp lus  for th e  indus try  
in 1987.

D esp i te  5 1 3 .7  billion re p o r te d  for 
net in co m e  after taxes ,  p o l icyh o lde r  
surplus in c reased  b y  only  5 3 .9  bil­
lion, from S 9 3 .6  billion at th e  e n d  o f

I n v e s t m e n t  I n c o m e  
G r e w  7 . 3  P e r c e n t  
T o  $ 2 3 . 5  B i l l i o n

1986 to  5 9 7 .5  billion at th e  e n d  o f  
1987.

T h e r e  is n o th in g  d isas trous  o n  th e  
p-c financial ho rizon  at th e  m o m e n t ,  
although “th e r e  arc  s o m e  c louds ,"  
obse rv ed  D r .  M o o n e y .

T h e  n ega tive  signs, acco rd in g  to  
D r .  M o o n e y ,  inc lude  s to c k  m a rk e t  
w eak ness ,  p res su re  on  c la im s from 
auto acc id en ts ,  h igh e r  m ed ica l ca re  
costs  and  in c reased  litigation, in a d ­
dition to  r is ing  co m p e t i t io n .

D r .  M o o n e y  e x p e c t s  198 8  to  cu l­
m in a te  w ith  c laims g row in g  faster  
than p re m iu m  g ro w th ,  w ith  th e  resu lt  
that ne t  in c o m e  will p ro b a b ly  d e te r i ­
orate .

N e v e r th e le s s ,  D r .  M o o n e y  said 
tha t ,  “it's a genera l  feeling th a t  th e  in­
d us t ry  is g o in g  th rou gh  a fairly s tab le  
p eriod ,  so th a t  1989 will p ro b ab ly  
look th e  s a m e  as 1988." □
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Note on the Property/Casualty Industry's Record $13.7 Billion 

Profit in 1987

The property/casualty insurance industry earned a record net 

profit of $13.7 billion in 1987, after having earned a then- 

record profit of $12.7 billion in 1986.

The industry has emphasized, however, that its $12.7 billion 

net profit in 1986 is really not as great as it appears, since 

only $5.4 billion of that profit, or 44%, is operating profit —  

profit from its insurance operations. The bulk of its profit, 

the industry has stressed, came from realized gains —  sales of 

stock in an unusually inflated stock market. See Insurance 

Information Institute, The Executive Letter, "Earnings Improve, 

But Asset Sales Remain Primary Income Source," March 23, 1987.

The industry pointed out that its capital gains were 

extraordinarily high in 1986, and that those high capital gains 

could not be expected to continue.

In 1987 those high capital gains did not continue, yet the 

industry made more money than it ever had before —  $13.7 

billion. That $13.7 billion consisted entirely of operating 

profit —  profit from insurance operations —  up 154% from its 

$5.4 billion operating profit in 1986. If the stock market had 

not crashed in October, its net profit would have been even 

higher.
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Anchorage, Alaska 
99501
Tel (907 )338 6917 
Tele* 26-454

ALASKA OFFICE

April 7, 1988

Dave Donelv 
Chairma n
House Labor & Connerce Committee 
P.O. Box V
Juneau, Alaska 99811 ^JSfty

Dear Mr. Chairman:

I enclose the ICC's position paper on tort reform for 
inclusion in the public record and for consideration lav t.Iie 
members of the State House who will be reviewing this piece of 
legislation.

I w i l l  be o u t  of the s t a t e  a n d  u n a b l e  to p r e s e n t  t h i s  
position paper during the hearing scheduled for April 22, 1988.

If you or your staff have any questions regarding the 
enclosed document, please do not hesitate to contact me at the 
ICC Alaska Office, 258-6917, in Anchorage. I will be back from 
vacation beginning the week of April 25.

Thank you for your time and consideration of our views.

S i ncerely,

Da lee Sambo 
Special Assistant

DS/ds

The International Organization of Inuit 
Alaska • Canada * Greenland



INTIT CIRCUMSOLAR CONFERENCE

POSITION PAPER ON PROPOSED TORT REFORM

One of the primary purposes of the Inuit Circumpolar Conference 

(ICC) is to promote the interests of the native people living in 

the world's Arctic region.

Legislation lias been introduced in the Alaska Legislature, which 

would severely limit the rights of native people of Alaska, who 

are injured through the fault or negligence of someone else, to 

seek fair compensation for their injuries.

Some specific measures in the legislation which we feel will 

unfairly impact the native people of Alaska are:

Non-Economic Damages

SB 211 and HB 250 would place a limit on so-called non-economic 

damages available to an injury victim, which is much lower than 

the current limit which was passed by the legislature only two 

y e a r s  ago. U n d e r  t h e  c u r r e n t  law, s e v e r e l y  d i s a b l e d  a n d  

disfigured victims are exempted from this limit, however, the 

proposed legislation will limit non-economic damages for even 

the most severely injured victims.

Native people who live ’bsistence lifestyle will be harmed by

this limit, as will woi children and the elders in particular,

since they have less measurable "economic value" (Le. lost wages

1



and future earnings) for which they can be compensated.

Some people who are in favor of these limits say they are fair 

because non-economic damages for pain and suffering are hard to 

measure, unlike the documented loss of a wage paying job due to 

an injury. They may be more difficult to add up on a balance 

sheet but they are very real nonetheless.

Good physical health is crucial to the ability to live a 

traditional subsistence way of life and a disability or serious 

mjury can easily deprive a native person of their traditional 

way of life. Another aspect of the subsistence tradition :.s to 

provide not only for one's own family, but also for other members 

of the community as whole. An inability to participate with 

friends and neighbors, in providing for the group as a whole 

would create another hardship for the injury victim.

Obviously, the cultural values associated with a subsistence way 

of life, and the ability to pass on those values to future 

generations cannot be measured in strictly economic terms and 

limiting non-economic damages, therefore, discriminates against a 

large number of native people in Alaska.

Another unfair and arbitrary facet of the proposed limits on non­

economic damages is that they mainly impact the injury victims 

who are the most severely disabled and disfigured. These are also 

the people who need compensation for their injuries the most, to 

pay medical bills and provide for their families.



Punitive Damages

These hills will make it more difficult for parties causing 

injuries to be assessed for punitive damages. The level of proof 

needed to punish a knowing wrongdoer would be made higher. The 

ICC opposes these changes proposed for punitive damages. 

Environmental pollution of water resources, subsistence habitats, 

and even school playgrounds is a grave problem in villages 

throughout Alaska. The threat of punitive damages must be 

preserved as an important economic incentive for hazardous waste 

p r o d ucers to d i s p o s e  o f their w a s t e s  safc- 1 y ; and f o r 

manufacturers to produce safe products.

Periodic Payments

Instead of allowing the injury victim to decide on the method of 

payment, whether it be a lump sum payment or periodic payments 

made over decades, these bills would force the injury victim to 

accept periodic payments. This will deprive victims of receiving 

| the full intended value of their compensation by allowing

insurance companies to collect the interest on the bulk of the 

5 victim's money for years. The ICC opposes this blatantly unfair

proposal and finds it particularly unfair to the elders who are 

victims.

Joint and Several Liability

With regard to joint and several liability, we support the 

exemption for hazardous waste and environmental pollutions.



However, we only, in general, support the concept of joint and 

several liability and don't believe it should be repealed or 

limited in other cases.

Who benefits from this legislation? Its proponents have argued 

that this legislation is a necessary answer to the problem of 

rising insurance premium rates and of lack of availability of 

insurance in some areas. Yet the fact is, other states which have 

already passed similar legislation have seen insurance rates 

continue to rise and availability has continued to be a problem.

The ICC is very concerned about the effect of rising medical 

malpractice premiums on the continued availability of adequate 

medical care in rural Alaska. However, we do not believe that 

these anti-victim proposals are the answer to the problem.

W e believe I: h e r e are other measures w h i c h w o u 1 d n u c h m ore 

effectively bring down medical malpractice rates wi t h o u t 

depriving victims of their rights. Some Proposals ICC would like 

to make are:

L. Require insurance companies to experience rate doctors. 

Drivers who have been involved in several serious accidents pay 

more, and drivers who have never had an accident pay less. Yet 

doctors found liable for malpractice several times pay the same 

as doctors who have never been sued. Good doctors should pay 

less, and doctors liable in malpractice cases should pay more.

4



2. Reduce the number of categories of doctors and increase the 

n u m b e r o f doctors in e a c h c a t egory . This is b e 1 1  e r r 1 s k 

management than having doctors spread out through many 

categories.

3. Charge malpractice occuring in doctors' offices to doctors 

and charge malpraetive occuring in hospitals to hospitals. This 

will maximize the incentive to hospitals to police doctors and 

will spread risk more evenly.

4. Require insurance companies to stop subsidizing doctors who 

have larger practices. Under the current system, the doctor who 

delivers a handful of babies in a small city like Nome pays as 

muchas a doctor in Anchorage who delivers hundreds of babies each 

vear.



SPECIAL REPORT: INSURANCE ANTITRUST CASE *>

Three Men Got Lawsuit Rolling
B y M ARK M AQNIER

t* vt"
LA FA YETTE . C a lif -  R ich ­

a rd  Holmes, the m ayor o f L a fa ­
yette. C a li f ,  in 1S8S and 1586. 
says he sm elled a ra t e a r ly  in 
his te rm  when told that 80 insur­
ance com pan ie s had tu rn ed  
down a request fo r  municipal 
liab ility  coverage

*1 got to thinking this s im p ly  
can't be right," the fo rm e r m ay­
o r  and cu rren t c ity  councilman 
says " It  can't be a coincidence. 
F ive  companies maybe. But if 
ove r 80 Insurance companies a re 
not o ffe ring  insurance, what the 
h e ll arc they going to o ffe r  — 
soap ’ "

His ou trage prompted a fie ry  
le t t e r  and s e v e ra l fo llow -u p  
c a lls  to  C a lifo rn ia  Attorney Gen­
e ra l John Van de Kam p Those 
e ffo rts  reported ly  cata lysed an 
investigation into possible insur­
ance indu stry  co llu s ion  sp e a r­
headed by the attorney genera l 
and Thomas Dove, the state's 
assistant atto rney general.

"Dick (H o lm es) is a very p e r­
sistent guy," M r Dove explains

Two weeks ago. seven sta les 
filed  suit in Ca liforn ia and one 
filed  in Texas charging 31 U S  
and British insurance companies 
w ith conspiring to restric t the 
coverage ava ilab le  to cities and 
coun ties under th e ir standa rd  
com m erc ia l liab ility  policies.

R e la ted  S toriaa 
On Page 9A

• A key  p laye r In an an ti­
trust c a se  repo rt! a c o ­
incidence in his auto in­
su ran ce  s ince  the suit 
was Mad.
• Tha liab ility c ris is h as 
a ffec ted  huge a reas o f 
American life .

O ther states could fo llow  the 
lead in what Is being ca lled  the 
la rgest U.S an titrust case in his­
to ry . Some say more than 20 
states in a ll m ight fi le  within a 
m a tte r o f weeks

Robert Vag ley . president of 
the American Insurance Associ­
ation. says the accusations con­
tained in the suit a re p reposter­
ous and motivated by attorneys 
general seeking political atten­
tion and personal in ju ry lawyers 
figh ting  to  p re se rv e  th e ir fee 
structu re

What fo llow s Is a look at the 
ro le  played by three men. Mr. 
Holm es. Mr. Van de Kam p and 
M r Dove, in the filing o f this 
h istoric lawsuit

"They've ca lled  me the punk 
that set o ff the fireworks." Mr. 
Holm es says "Apparently few* 

SEE  THREE. PAGE 9A

HOLMES: T h ree  d ecad es  in the 
o il b u sm e n  m ade him very se n ­
sitive to  e ven  the fa in test sug ­
gestion  o f  coliueiort.

VAN OE KAMP: He au tho rized  
the Investigation  a lte r  read ing 
Mr. H olm as' le tte r and review ing 
tha ev idence .

The Letter That Started It

States Assert Legitimacy 
O f  Insurance Lawsuits
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B y  PAULA L  QREENlOMM' 0* C«W(| i.|H
S la te  law  en fo rc e rs  a rouna 

'.he coun try  say  tbe an titru s t 
law su its  th ey  h ave lodged  
against the insurance industry 
a re  o o l po litica l vendettas, as 
Itu u -t rs  bave c la im ed.

"Anyone would have tc bave 
Ih e lr herd  exam ined to engage 
in thix lengthy , extensive  and 
e xp en s ive  lit ig a t io n  w ithou t 
good reason .' aaid Jfcuies M. 
Shannon the Dem ocratic a tto r­
ney g en e ra l o f M assachusetts. 
"Th is is a suit f i le d  by nine 
a la tes . b ipartisan . Repub licans 
and Dem ocrats , a fte r a long in­
v es tig a tion  o v e r tbe la s t two 
years."

The American Insurance As­
sociation has labeled the law ­
su its a "coo rd in a ted , p o lit ic a l, 
public re lations exercise by a 
few  a lto ro e y s  g en e ra l."  O ther 
industry -supported  g roups say

the lu l ls  a re the lega l communi­
ty's latest assault against insur­
ers' a ttem pts to re fo rm  tbe c iv il 
Justice system

But arm ed with 100.000 pages 
o f docum ents and in te rv iew s 
w llh  nearly  200 people on two 
con tinen ts , law  en fo rc e rs  say 
they a re  confident and ready to 
tackle the m u ltib illton -do lla r in ­
surance industry.

"The case w ill be successfu l 
The com pan ies thought they 
w ere so  w e ll p ro tec ted  under 
the M cCarran-Ferguson Act that 
they did most o f vrhat they did 
In the open " said Texas A ttor­
ney G enera l Jim  Mattox, a lso a 
D emocrat. “ But M cCarran-Fer- 
guson says you may not boycott, 
In tim idate o r coerce. And that's 
exactly wbat they (insu rers ) did 
as an industry."

Two weeks ago, o ffic ia ls In 
nine states took the firs t step in 
a nationwide offensive against

   M
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the ndustry when they accused 
more than 30 m a jo r U.S and 
British insurers and re insu rers 
with con sp iracy , b oycott and 
o the r v io la t io n s  o f a n titru s t 
laws.

McCarran-Ferguson exempts

the insurance industry from  fed ­
e ra l a n titru s t law s excep t in 
cases of boycott, coercion o r  in ­
tim idation. The fed e ra l act a l ­
lo w s  th e  n a t i o n a l  
p r o p e r ty / c a s u a lt y , l i fe  and 

SEE  STATE. PAGE 10A

W here P lo t M ay H ave Been H atch ed
B) EDW IN  UN SW ORTH

Of Cowwu Sun
LONDON -  "A ll the World'* 

a Stage’  is the m otto em b la­
zoned on the a rch itrave  above 
m ost o ' the principa l doorways 
o ( the G a rrick  Club, one o f the 
b and fu l o f  se lect gentlem en's 
c lubs established tn London.

It m ight w e ll bave been no­
ticed by the group that met in 
the club on Ju ly  4. 1984. a lleged ­
ly  to hatch the p lot invo lved in 
the an titrust suits launched two 
weeks ago by eight U S  slates 
against U S . and B ritish  Insur­
e rs

Tbe m ld - !9 lb  cen tu ry  club 
building is tbe most impressive 
on Ibe narrow  street o f tbe same 
nam e as the club It  was built on 
a p a la tia l sca le , with the Ita lian - 
a te  facade lead ing to  an en ­
trance ba ll capped by a la rge  
domed fan light Around the ha ll 
a  w ide oa k  s ta irc a se  whose 
w a lls  a re  lined top -to -bo itom  
w ith paintings o f past theater 
p e rson a lit ie s  leads up to tbe 
c lub 's sm oktog  room , read ing

T h e G arrick  C lub, like the other old and  
estab lished L ondon clubs, is a p lace fo r 
professional m en  to m eet, to d ine, to  
socialize, and to m ake contacts.

room . bar. b illia rd  room  and l i ­
b ra ry .

While the sca le Is gT. id. the 
In te r io r  o f the c lu b  hus the 
well-used and sligh tly downtrod­
den look to which so many of 
the English upper c lasses are 
accustomed in the ir own h istonc 
mansions.

I t  Is unashamedly a mascu­
line club, w ith the la rge  p ropor­
tions of the room s accentuated 
ra th e r  (ban ligh tened by tbe 
d a rk  w a lls  — brown In  the 
smoking room  and burgundy In 
the dining room  — and an abun­
dance o f o v e r-s tu ffe d  lea th e r 
a rm ch a irs  Tbe a tm osphe re  is 
often smoky, a  place fo r  meo 
uninhibited by (be presence of 
women.

L ike tbe otber o ld  and estab­

lished London clubs, it is a p la re  
fo r professional men to meet, to 
dine, to socialize, and to make 
contacts W om en, a lthough  a l ­
lowed In as guests, a re  not ac­
cepted as members.

E veo  i f  i 'i is  ru le  w e re  to  
change it could be som e years 
before a fem a le  were to  jo in tbe 
ranks, because the c lub  bas an 
eight-year wailing list.

Unlike the o ih e r select gen­
tlemen's clubs, the G a rric k  is 
not located in fashionable May­
fa ir o r B e lg ravia but in Covent 
Carden, a location su itab le  to its 
ro le  as a club whose fi rs t  m em ­
bers cam e la rg e ly  f r o m  the 
w orld  of the nearby theaters.

Tbe Duke o f Sussev founded 
the Garrick In 1831 to r actors, 
painters, w rite rs and o th e r a r t ­
is ts . and m em bers o v e r  tbe

years have included the likes o f 
Charles D ickens, W illiam  Thick- 
e ry  and Washington Irv ing

Many o f the club's near-1.000 
m em bers s t i ll do come from  the 
p e r fo rm in g  and the c re a t iv e  
arts  Among them a re  S ir John 
Gielgud and S ir Law rence O liv i­
e r. W rite rs and jou rn a lis ts  also 
fa v o r the club.

I f  re insu rers from  L lo yd ’s of 
London and the com pany m a r­
ket did m ee l Insurance Services 
O ffice s ta ff a t the c lub  to  dis­
cuss means o f restric ting  insur­
ance cover in the U S . m arket, 
they may w e ll have been in the 
p roxim ity o f some o f B rita in 's 
top legal and po litica l figures.

Chancellor o f the Exchequer 
N ig e l Law son . F o re ig n  S ec re ­
ta ry  S ir  G e o ff re y  H owe , the 
country's top lega l adv iser. At­
to rn e y -G en e ra l L o rd  H ave rs , 
and numerous other politicians, 
judges and law yers a re  m em ­
bers Even P rin ce  Charles be­
longs to the G a rrick , and his 
fa th e r. P rince Ph ilip , is  its pa­
tron .
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The Sparks That Lit the 
Antitrust Suit Fires

Three Men Got Lawsuit Rolling
C O N T IN U ED FROM  PAGE 1A
peop le  d id anything but w ring 
th e ir b ands*

L a fa y e t te  u  a typ ica l, a lbeit 
p ro sp e rou s . U S  town 26 m iles 
fr o m  S an  F ranc isco Tbe com ­
m e r c i a l  c e n '. 'r  is c lu s te red  
a rou n d  the on- and o ff-ram ps uf 
the h ig hw ay , and the town's 
23.000 peop le liv e  an tree-lined 
s t re e ts  leading in to the h ills 

M r Holm es became i' city 
coun c ilm an  in lf<Bl shortly  a f la r  
r e t i r in g  The o f f ic ia l says his 
th ree  decades in the o il business, 
m o s t r e c e n t ly  « a b  Chevron  
C o rp . m ade him  ve ry  sensitive 
to e ven  the faintest suggestion 
o f c o llu s ion , and with SJ compa­
nies ac tin g  in concert, ’ it d e a r ­
ly  loo* ed like an titrust ”

T he  gray- and white-haired 
o f f i c ia l  says he wondered fo r  
s e v e ra l months a lte r  sending his 
le t te r  w hether the attorney gen­
e ra l w ou ld  take on the case, giv­
en a l l  p o lit ic a l d isincentives. 
The insu rance companies make 
up one  o f the la rgest and richest 
lo b b y in g  fo rc e s  '.n C a li fo rn ia  
po lit ic s

A fte r  seve ra l months o f te le­
p h o n e  c a l ls ,  h ow eve r, M r. 
Ifo lm e s  said he was told that a 
s ta te  investigation  had begun A 
few  m on ths la te r he was told 
m a t w itnesses w ere being sub­
poenaed  under a court order.

M r Holmes, who comes from  
a fa m i ly  w ith a long history of 
p u b lic  se rv ic e , says he is a 
s tron g  be liever in the system 
W hen he heard that, he says, he 
knew  things were working the 
w ay th ey  were supposed to 

J o h n  V an  de K am p  
Jo h n  Van de Kam p. 62 y e a n  

o ld  an d  C a lifo rn ia 's  a tto rn ey  
g e n e ra l aince 1933 says he au ­
th o riz ed  the investigation a fte r 
re a d in g  Mr Holm es' le tte r and 
re v iew in g  the evidence

M r. Van de Kam p . a fo rm e r 
d is t r ic t  atto rney fo r Los Angeles 
c oun ty , is known in Ca lifo rn ia  as 
an e th ic a l, straight-shooting o f f i ­
c ia l w :th  aspirations to  the gov­
e rn o r 's  o ff ic e  A g raduate  o f 
D a rtm ou th  College and Stanford 
Lave School, he v a s  re-elected 
by a g re a te r than 2 -to -l m argin 
in 1986

M r . Van de K am p . who 
c om es from  a w ealthy fam ily , is 
know n aa a serious and reserved

‘Ii was an am azing developm ent W e w e n t 

ofT to  L ondon as grade schoolers and  ca m e  
back as freshm en in college.'

— Toni Dove. A ititU M  Anomty Gan*r» l, California

person with a record  as a mod­
e ra te  lib e ra l

In 1566 he opposed a to rt re- 
io rm  in itiative supported by (be 
in su ra n c e  in d u s t ry , w hich 
earned him a rcputdtion as an 
insurance-basher. He says this is 
u ndese rved  He knew  »-ttle 
about insurance o r  antitrust be­
fo re  becoming atto rney general, 
he says, and became 'tough ’  on­
ly  a fte r he understood the is ­
sues

M r Van de K am p  says his 
o ffice  became involved  m  the 
insurance antitrust investigation 
in 1966 in p a rt because the 
Reagan adm inistration has done 
lit t le  in the area o f trust busting 
and this le ft tbe responsibility 
with the states

He is quick to point out that 
some o f those most hurt by the 
insurance companies by the a l­
leged collusion w ere the indus­
try  s own agents and b rokers 
’ Companies w ithin the industry 
were victim ized.’  he said 

T hom as Do»e
V»here Mr Van de Kam p ap­

pears reserved by nature , his as­
s istan t a tto rn ey  gene ra l. Tom  
Dove, seems d iam etric a lly  op­
posed ’ This is an industry that 
was dumb enough to insure the 
T itan ic a fte r tt sank." he says, 
w a lk ing  down a ha llw ay . He 
gives tne impression he is com ­
fo rtab le  at the center o f a con­
troversy

M r Dove g radua ted  f rom  
B erke ley Law School in 1971 and 
worked fo r the law firm  of Pau l 
Weiss. Ftifkind. W harton L G a r­
rison tn New Y o rk  where *•• c it  
his teeth doing litigation  and an­
t itru s t w ork In  1973 he was 
drawn back to the West Coast 
where he joined the c rim ina l d i­
v ision o f the atto rney general's 
o ffice

He handled c iv i l ligh ts cases 
and an an ti-m a r iju a n a  c am ­
paign before becom ing head of 
the state's antitrust division lo 
1935 M r Dove says his investi­
gation into the Insurance indus­
try  started -o e a r ly  Feb rua ry  of

1986. although It to o k  until M ay 
to understand som e  o f its com ­
plexity

The ea rly  m on ths w ere spent 
talking to v o lu n ta ry  witnesses, 
he soys He ca lle d  up brokers 
and agents until on e  source to ld  
him cu rtly  he'd ju s t  answered 
the same questions f o r  (he a tto r­
ney genera1 s o f f i c e  in T exas , 
tipping him o ff th a t o th e r s la tes 
were also in terested

H<* sta rted  w o rk in g  c lo se ly  
with Texas and w as joined in 
the fo i l by New Y o rk  and M as­
sachusetts *Wc discussed what 
angle works, com pa red  how to 
phrase questions, c o rre c te d  each 
other's m isapp reh en s ions .*  he 
say:

M r Dove said h is re a l b reak 
came in October 1986 when P e ­
ter North M ille r, th e  chairm an 
of Lloyd's o l London , came to 
San Francisco to  g iv e  a speech 
on. o f a ll things, th e  lia b ility  in­
s u ra n t  c ris is M r D ove  served 
him with a subpoena

’ He was s om e w h a t  s u r ­
prised.* Mr. Dove s a y s  "No one 
had ever done th a t to  the ch a ir­
man o l Lloyd's .’

In exchange fo r  de lay ing  Mr. 
M ille rs  appearance . M r Dove 
was given perm iss ion  to conduct 
voluntary in te rv iew s in London 
over a four-week p e rio d  He lik ­
ens this agreem ent t o  swapping 
a whole tribe o f Ind ian s fo r a 
chief

What fo llowed w a s  170 hours 
of taped in te rv iew s  w ith b ro ­
kers. agents, re p o r te rs , book au ­
thors. accountants, fo rm e r and 
disgruntled L lo y d 's  em p loyees, 
and ’ anyone 1 c o u ld  get my 
hands on." w hich p roduced  a 
wealth of evidence.

’ It was an am az in g  deve lop ­
ment.’  he says ’ W e went o ff lo  
London as grade schoo le rs  and 
came back as fre shm en  in '•a l­
lege*

In the course o f th e  investiga­
tion, Mr Dove sa y s , his a tten ­
tion kept re tu rn ing  to  the re in ­
surance side o f the  business.

He says he soon cam e ;o the 
conclusion th a t L lo y d  s and a

few o th e r re in su re rs  w ie lded  
trem endous in flu en ce  w e ll be ­
yond the actua l vo lum e o f busi­
ness underw ritten and that this 
influence was being used to con­
tro l the m arket

Although L lo y d s  and North 
A n e r ic a n  R e . tw o p a r t ie s  
named in the suit, m ay only un­
derw rite  a sm a ll portion o f (he 
o ve ra ll business, the ir le v e n g e  
ts enormous because o th * ' com ­
panies w ont act w ithout their 
leadership, he says ‘ It's a litt le  
like paying you on ly  se ll 2r« of 
the paint in the w orld  but 'if vou 
want red you'll have to com e to 
m e .'" he sjvs

The attorney, who sports a 
mustache and w ears an n r j j t e  
gold and diamond ring on one 
hand, says the case has le ft him 
2a pounds overw eight He s -y s  
he spent 117 days out o f the 
sta te  last y ea r gathering  e v i­
dence

"It's been incred ib ly tough.’  
he says *1 missed both my c h il­
dren's birthdays and missed my 
a n n iv e rsa ry  At t im es I w on­
dered . a re  you e v e r  going to 
make this come together'''

M r. D ov r declined to e lab o ­
ra te  on the e v id en ce  he has 
amassed but said he believes hts 
o ff ic e  has a v e ry  so lid  case 
•W e’d like to push it to t r ia l as 
fast as we can *

Although some pom : out that 
c o llu d e rs  don't re fu se  to se i l 
their product a t any price, as 
the insurantc industry often did. 
M r D ove says the industry 's 
strategy was to ho ld  o ff se lling 
u n til it cou ld  ra is e  p rem ium s 
sub s tan tia lly  and b ring  about 
m a jo r reductions in the scope o f 
their responsibilities

’ Then the cost is down, the 
r is k  is down, the hand ling  is 
down and p ro fits a re  up What a 
wonderfu l way to go Too bad 
it s illeg a l *

M r. Dove said most o f the 
cases were filed  in Ca lifo rn ia  
because o f the amount nf c i- 
dunce collected in the sla te  and 
the laws ava ilab le  in the 5th C ir ­
cu it *! can assure you if the law  
was superior in Charleston. West 
V a . we d a l l be there ,’  he savs.

He says they have filed suit 
against the most p rovab le cases 
Others fa ll into g ray  areas, he 
said, and it rem ains to  be seen 
how many additional defendants 
m ay be named

C over Inquiry Leads to Peculiar Incident
B y  M ARK M AGNiERCrf Co-v-*'14 V«R

L A F A Y E T T E , C a lif -  Rich- 
a rd  H o lm es , the fo rn  *r L a fa ­
ye tte  m ay o r whose le tte r m ay 
bave p rom pted  the la rgest an ti­
tru st case  to h isto ry , says he 
doesn 't know  what the insurance 
c om pan ie s  feel about him.

B u t he  says he m ay bave re­
ce ived  one sm a ll indication re ­
cen tly .

M r Holm es says his personal 
a u to m o b ilr  insurance was due to 
e x p ire  and he faced a substan­
t ia l in c rease  from  hts insurance 
c om p an y , so he decided to look 
a rou n d  fo r  an a lte rna tive  c a r r i ­
e r .

O v e r  tbe past seve ra l years 
he had  received le tte rs  from  the 
H a r t fo rd  F ire  Insurance Co. so ­
lic it in g  hts business and o ffering 
lo w e r p rem ium s Severa l weeks 
ag o  h e  c a lle d  H a rt fo rd  s to ll-  
fre e  num ber to get m ore in fo r­

m ation . A rep re sen ta tiv e  said 
the o ffe r  was stil! va lid  if the 
policy was completed by March 
29

M r. Holmes a lso  found that 
H a rt fo rd  bad a f i ld  on him from  
an accidem severa l years e a r li­
e r  At that time he had been hit 
broadside by another ca r whose 
d rive r was insured by Hartford , 
and as a result o f paying the 
c la im  to M r. Holmes, the com ­
pany had extensive in form ation 
on him

On the telephone, the H a rt­
fo rd  re p re s e n ta t iv e  v e r if ie d  
much o f the in fo rm a tion  and 
prom ised to send him  the neces­
sa ry  fo rm s so M r Holmes could 
sign up before M arch 29

O ver the next few  weeks. Mr. 
Holmes' ro le  as a ca ta ly st in the 
huge antitrust suit became bet­
te r known, but he n eve r r e ­
ceived the prom ised fo rm s F i­
n a lly  on March 30. M r Holmes

•aid. he called H a r t fo rd  back 
In that second phone c a ll a 

new H a rt fo rd  re p re s e n ta t iv e  
told him the c om pan y  had no 
record of M r H o lm e s  at a ll and 
told him to look  fo r  coverage 
elsewhere

’ Isn't that an  odd  c o in c i­
dence,’  he said ’ N ow  they can't 
find me by name, b y  quotation 
number, by te lephone number o r 
by U S m a il z ip  code . T hey 
didn't o ffe r to send me a new 
(form ), they didn't o i f e r  to check 
with the s u p e rv is o r , they ju st 
tdd  me to do m y business else­
where. It's pure coincidence, o f 
course, and you'd n e v e r be able 
to prove anything, bu t isn't that 
interesting ’

Mr. Holmes sa y s  he has since 
gone back to his o ld  insurance 
company A fam ily  m em ber told 
him it is p robab ly a better idea 
anyway.

A Hartford spokesperson  said

the incident did sound a lit t le  
pecu liar on the su rface but that 
the company would look into the 
m atte r fu rther

H a rt fo rd  cou ld  not p rov id e  
comment by lam  Monday.

Although M r. Holmes' ro le  in 
the antitrust lawsuit m ay not 
have endeared him  to the in su r­
ance Industry, it has won praise 
am ong businessmen and o th e r 
members o l his community, he 
says.

’ 1 would like  to express my 
great thanks to you fo r being the 
cata lyst that precipitated filing  
the c lass action suit against the 
insurance industry.’  w rote ..ne 
businessman in La fayette  "You 
should fee l ve ry  satisfied that 
your tim e investment in sitting 
down to w rite lo  (C a lifo rn ia  At­
torney G enera l) Van de Kam p 
ach ieved you r in te re s t Y ou r 
value to the city  speaks fo r  i t ­
s e l f ’



States Assert Legitimacy 
Of Insurance Lawsuits
CONTINUED FROM PAGE 1A
health Insurance Industries lo  oper­
ate under a system o l state regula­
tion.

Seven states. Alabama. Ca lifo r­
nia. M innesota. M assachusetts, 
New Y o rk , West V irg in ia  and 
Wisconsin, filed suit In U.S. D istrict 
Court in San Francisco on March 
22. Texas filed its own suit in State 
District Court in T ravis County be­
cause state o ff ic ia ls  b e lieve  the 
slate has tougher antitrust and con­
sumer protection laws.

Aritona Joined tbe federa l suit a 
day later. Severa l other states. In­
cluding F lorida , New Jersey , Ohio, 
Maryland, Connecticut and Wash­
ington, are considering filing  sim i­
la r legal actions.

Mr. Mattox, whose second four- 
year term  ends in 1990. sa.d l.e 
expects about 10 other states to 
join the group of attorneys general 
that has closely followed the insur­
ance industry's actions since the 
commercial liab ility  crisis o f the 
mid-1980s.

The civil complaint alleges that 
Insurers used their m arket power 
and coerc ive and m an ipu la tive  
practices during the hard market 
to raise prices and restrict the lim ­
its o f coverage a v a ila b le  to In­
sureds. The suit, which includes 
names, dates and places, outlines 
how offic ia ls from  m a jo r insurance 
and reinsurance companies a lleg ­
edly met during this period to ma­
nipulate the market.

The insurance industry has la ­
beled the charges "m eritless," ■un­
founded" and 'preposterous."

During the insurance crisis, the 
industry launched a massive cam­
paign lo  re form  the c iv il justice 
system State legislatures in more 
than 40 states approved to rt re­
form  measures, which restric t in­
ju red people's a b ility  to recove r 
damages In c ou rt. M ost leg a l 
groups and a ttorneys adam antly  
opposed the industry campaign and 
the tort re form  measures.

Insurers have said the skyrock­
eting awards that accident victims 
receive through the court system 
contributed to the unava ilab ility  
and una ffo rd ab ility  o f Insurance 
during the liab ility crisis.

Stale law enforcers aren't sur- 
piised by the industry's attempt to 
dismiss the antitrust lawsuit as an­
other round in the to rt re fo rm  bat­
tle.

"There's a saying that when tbe 
law and the facts a re  against you, 
you attack the prosecutor," said a 
spokesman fo r Ca lifo rn ia Attorney 
G enera l John Van de K am p , a 
Democrat. "They're (insurers) try ­
ing to exp la in  aw ay the a lle g a ­
tions."

“ I t ’s very shallow to think that 
nine attorneys general In nine d if­
ferent states, most o f whom e re  not 
up for re-election, would fi le  suit 
fo r political reasons." said D a rre ll 
Daniels, a spokesman fo r the West 
Virginia attorney general. “ That's 
like saying anything government 
does is political. You have to con­
sider the context in which it (insur­
ers' rem arks) were given."

The group of nine attorneys gen­
era l that filed suits Include seven 
Democrats and two Republicans. 
Two offic ia ls. Charles "Charlie" G. 
Brown of West V irginia and Hubert 
H. Humphrey o f M innesota, are 
running fo r office. Mr. Brown, a

Democrat who began  his firs t 
four-year term  in January 1985. is 
seeking re-election and Mr. Hum­
phrey, who began his second four- 
year term in Jan u a ry  1987, is run­
ning for U.S. Senate this November.

Mr H um ph rey , a D em ocrat, 
said Minnesota's su it was not m oti­
vated by po litica l interests but by 
the numerous com p la in ts the sta le 
received from  constituen ts who 
couldn't get Insurance coverage be­
tween 1984 and 1986.

"Businesses and municipalities 
couldn't get Insu rance because It 
was up so high. They had to cut out 
activities o r reo rgan ize  their way 
of doing business,* M r. Humphrey 
laid.

He added that Insurers forgot 
where the lines o f M -C arran -Fer- 
guson ended.

"The industry  n a rrow ed  the ir 
risk of coverage w h ile  sustaining 
prices at the sam e le ve l, or higher, 
to preserve their p ro f it  structure." 
Mr. Humphrey said. "People forgot 
the c lea r lin e s  o f  where the 
(M cCarran -Ferguson ) exemptions 
apply, that there a re  things they 
cannot do. and that the law w ill be 
aggressively en fo rced  They have 
to live like every other Industry 
docs in the m arke tp lace ."

Mr. Shannon. Massachusetts’ at­
torney general, ag reed  that insur­
ers thought they w e re  shielded by 
the federal act.

"The arrogance o f  the industry 
Is shown in that they  le ft such a 
paper trail. They thought they were 
protected from  any antitrust scru­
tiny. They made som e arrogant and 
stupid mistakes." M r. Shannon said.

The invetligation je lled  in No­
vember 1986 d u r in g  a re g u la r 
meeting of the an titru s t committee 
of the National Association o f At­
torneys General, sa id  Lloyd Con­
stantine. chief o f the antitrust bu­
reau in the New Y o rk  Department 
of Law. The departm ent is run by 
New York A ttorney Genera l Rob­
ert Abrams, who w ill serve as asso­
ciation president this June.

During that meeting , the repeat­
ed liability ho rro r s to ries  that mu­
nicipalities and businesses were re ­
porting from around the country 
provided the spark fo r  a focused 
investigation.

A core of states, including New 
York, California. T exas and Massa- 
.lusctls, led the Inqu iry , which was 

patterned after p rev ious investiga­
tions conducted under the aegis o f 
the association o f a ttorneys gener­
al. Staff members z e ro  in on prob­
lem areas during the regu la r asso­
ciation meetings. Then a group of 
states that have the financia l and 
staff resources devote the neces­
sary time and m oney to lead an 
Investigation.

“ It's the magnitude o f the case, 
not the process, that's rem arkab le ," 
Mr. Constantine said.

After the In itia l s ta te s  fi le  a 
suit, other states become privy to 
the Information and m ake the ir 
own decisions about jo in ing  the lit i­
gation. he added

O fficia ls b e liev e  the fe d e ra l 
suits will be consolidated. Although 
a timetable is d if ficu lt to predict, 
most officials expect p re tria l pro­
ceedings lo lake up to two years 
before jury selection begins.

"I'm sure there w i ll be some 
Industry heavyw eights and seme 
highly paid legal m inds involved," 
said Mr. Brown, who was West V ir­
ginia's first antitrust d irecto r.
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Four Big Insurers Charged With Scheme 
To Limit Commercial Liability Coverage

By P k tkk  Wai.ii.man 
And B ka tu ick  E . Gaih ia

S t n f f  R e p o r t e r *  o f  T i n :  W . u . i . R  m i i . i :  i J i i i m i n .m .
Seven slate attorneys general, citing 

dozens of alleged secret meetings, dinner 
parties and behind-the-scenes threats, 
charged four of the nation's largest in­
surers wi»h conspiring to manipulate the 
avallabilll> and cost of commercial liab il­
ity coverage.

In separate antitrust lawsuits filed In 
federal court In San Francisco, the top 
prosecutors of Alabama. California. M as­
sachusetts, Minnesota, New York. West
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Those Named in Suit
Jou rna l o l Commerce S t a l l1

T h e U.S. and B ritish  in s u r e r s ,  
r e in s u r e r s ,  t r a d e  a s s o c ia t io n s  
and  in su ra n c e  b ro k e rs  n a m e d  in  
th e  fe d e ra l  a n t itru s t la w s u it  in ­
c lu d e : H a r tfo rd  F ire  I n s u r a n c e  
Co., H a rtfo rd , Conn.; A lls ta te  In ­
s u r a n c e  Co., N o rth b ro o k , i l l . ;  
A e tn a  C a s u a l ty  &  S u r e ty  C o., 
H a r t f o r d ,  C onn.; a n d  C ig n a  
C orp ., P h ila d e lp h ia . T he T e x a s  
s u i t  a ls o  in c lu d e s :  F i r e m a n 's  
F u n d  I n s u r a n c e  Co., N o v a to ,  
C a lif; L ib e r ty  M utual I n s u ra n c e  
Co., B o sto n ; S t. P a u l F i r e  a n d  
M a rin e  In su ra n c e  Co., S t. P a u l ,  • 
M inn.; T r a v e le r s  In su ra n c e  Co., 
H a r t fo r d ,  C onn.; and  U S F & G  
Corp., B a ltim o re .

T h e  I n s u r a n c e  S e r v ic e s  O f ­
f i c e  In c ., a  N ew  Y o r k - b a s e d  . 
r a te -m a k in g  and a d v iso ry  t r a d e  
a sso c ia tio n  w hose re c o m m e n d e d  
p o licy  fo rm s  a r e  used by  a lm o s t  
a l l  U.S. in su re rs , and th e  R e in ­
s u ra n c e  A sso catio n  o f A m e r ic a , 
a  W ash in g to n -ba sed  tra d e  g ro u p  
fo r  re in su re r s ,  w e re  n a m e d  in  
th e  k ’.w suits.

D o m e s t ic  r e in s u r e r s  n a m e d  
in  th e  c o m p la in t include: G e n e r ­
a l  R e  C o rp ., S ta m fo rd , C o n n .; 
C o n stitu tio n  R e in su ra n ce  C o rp ., 
N ew  Y ork ; M e rca n tile  and G e n ­
e r a l  R e in su ra n c e  Co. o f A m e r i ­

ca , M o rristo w n . N.J.; P ru d e n tia l  
R e in su ra n c e  Co., N e w ark , N.J.; 
N o rth  A m e r ic a n  R e in s u r a n c e  
Co., N ew Y ork ; an d  W in te r th u r  
S w iss  In su ra n c e  Co., W in te rth u r, 
S w itz e rla n d .

L lo y d ’s  o f  London sy n d ic a te s  
n a m e d  in  th e  s u i t  in c lu d e : R ob in  
A.G. J a c k s o n ; M e r r e t t  U n d e r ­
w r i t in g  A g e n c ie s  M g t. L td .; 

T h re e  Q uays U n d e rw ritin g  M an ­
a g e m e n t  L td .; J a n s o n , G re e n  
L td.; R A . E d w a rd s  an d  P a y n e  

L td .; C .J . W a r r l lo w -H in e  &  

B u tc h e r  L td.; H a rv e y  B o w rln g  
L td .-M u rra y  L a w re n c e  & P a r t ­
n e rs ; K .F. A ld e r  & O th e rs  L td ;  
D .P. M ann & O th e rs  L td ;  and  
P e te r  N. M ille r , w ho w a s  c h a ir ­
m a n  o f  L lo y d ’s  a t  th e  tim e .

L o n d o n  m a r k e t  r e i n s u r e r s  
n a m e d  in  th e  s u i t  in c lu d e :  
U n lo n a m e r lc a  I n s u r a n c e  Co. 
L td ;  CNA R e L td ;  T e r r a  N ova 
In su ra n c e  Co. L td ;  E x c e s s  In ­
s u ra n c e  G roup Ltd.; K e m p e r  R e ­
in su ra n c e  London L td ;  and  C on­
tin e n ta l R e in su ra n c e  L td .

B ro k e r s  n am ed  in th e  c o m ­
p la in t  in c lu d e :  T h o m a s  A. 
G reen e  &  Co., N ew  Y ork ; B a l -  
la n ty n e ,  M c K e a n  &  S u lliv a D  
L td., London; a n d  R .K . C a rv lil  &  
Co., London.

Virginia and Wisconsin alleged Hint a con­
spiracy of giant Insurance companies 
caused Hie so-called liab ility c r is is  earlier 
this dec ide by colluding to jack  up prices 
and limit the scope of insurance coverage. 
The basic thrust of the accusations is that 
a few of the largest Insurers Jointly pres­
sured Hie rest of the industry to go along 
with certain policy-writing changes that 
made It much tougher for public agencies, 
businesses and nonprofit organizations lo 
buy liability Insurance.

Named as defendants In Hie su its were 
Hartford Fire Insurance Co.. Hartford 
Conn.. a unit of ITT Corp.; Allstate Insur­
ance Co., Northbrook. III., a unit of Sears, 
Roebuck & Co.; Aetna Life & Casually Co., 
also In Hartford, and Cigna Corp.. Ph ila ­
delphia. Also named were the Insurance 
Services Office Inc.. a New York-based 
trade group, and a number of m ajor Lon­
don-based reinsurance companies and 
their U.S. brokers.

In news conlerences across Hie country. 
Hie seven attorneys general denounced the 
alleged conspirators, blaming them for af­
flicting day care centers, recreational fa­
cilities and other public and private serv­
ices with unnecessary anguish and in some 
cases, bankruptcy.

"International conspiracies resulted in 
policies so shrunken in scope, so reduced 
in value to (lie customer, that they can 
hardly be described as insurance at a ll,"  
said New York Attorney General Robert 
Abrams.

California's attorney general. John Van 
do Kamp, said: "It was tbe public and the 
consumer who paid the price for this collu­
sive exercise In corporate greed." 

Companies Respond
A spokesman for Aetna Life called the 

action "another political move by political 
officeholders who bave consistently op­
posed any and all efforts lo address the 
real problems of the nation's liab ility sy s­
tem." The spokesman added that "any 
business decisions made by Aetna execu­
tives are made independently."

A spokesman for Allstate said the com­
pany hadn't seen the sidt but stressed that 
"Allstate Is not now. and never has been. 
Involved in a conspiracy to fix prices or 
constrain the m arket."

A Cigna spokesman said the company 
doesn't comment on litigation, but pointed 
out that Cigna's policy Is to conduct busi­
ness "In conformity with all sta le , federal 
and foreign antitrust law s."

Stephen Martin, vice president for gov­
ernment relations at Hartford, said, 
"These charges are totally without sub­
stance."

In New York, a spokesman for Hie In­
surance Services Office, Hie trade group 
that coordinates industrywide policy stan­
dards and that is alleged In the su its to 
bave been a focal point of the conspiracy, 
called tbe accusations "uniounded and 
n ie iille ss." He added that the group lias 
"conducted its cneralions properly and le­
gally ."
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Fla. Considers Joining 
Antitrust Lawsuit

J ow tu I o f Commorca S 1*H  * • •
T A LL A H A SSEE, F la . -  A tto r ­

n ey G e n e ra l B o b  B u tte rw o rth  and 

In su ra n c e  C o m m iss io n er B i l l  G un­

te r  a r e  e x p lo r in g  F lo r id a 's  o p tio n s 

In lig h t o f  th e  r e c e n t  a n t i t r u s t  la w ­

su it  f ile d  a g a in s t  s e v e r a l  In su ra n c e  

e n titie s .

T h e  la w su it  a lle g e s  th a t  c e r ta in  

I n s u r e r s  a n d  fo r e ig n  r e in s u r e r s  

co n sp ire d  to  n a rro w  th e  ty p e s  o f 

c o v e r a g e  th a t  w e r e  a v a i la b le  to  

b u s in e s s e s  a n d  lo c a l  g o v e r n m e n t  

b y  re v is in g  b a s ic  fo rm s, a lte r in g  

c o v e ra g e  d a te s , e x c lu d in g  p o llu tio n  

l i a b i l i t y  c o v e r a g e  a n d  in c lu d in g  

c o sts  fo r  d e fen d in g  c la im s  in  c o v e r ­

a g e  lim its .

“I f  th e re  Is a n y  e v id e n c e  th a t  

In d ica te s  th a t  th e  l ia b i l i ty  In su r­

a n c e  c r is i s  o f  th e  m id -1980s w a s  

a g g r a v a t e d  to  b e n e f i t  c e r t a i n  

m e m b e rs  o f  th e  in su ra n c e  In d u stry , 

th e  s t a t e  o f  F lo r id a  d e s e r v e s  and  

d e m a n d s re d re s s ,’’ M r. G u n te r  sa id .

A lthough  th e  a tto rn e y  g e n e ra l’s  

o f fic e  is  p ro h ib ited  fro m  d iscu ss in g  

a n t it ru s t  in v e stig a tio n s , M r. B u tte r -

w o r m  s a id  h e  h a s  a s s e m b le d  a  

te a m  o f  l a w y e r s  to  d e t e r m in e  

w h e th e r  F lo r id a  s h o u ld  Jo in  th e  

e ig h t  s t a t e s  th a t  h a v e  f i l e d  s u i t  

a g a in s t  th e  In su re rs .

“W e know  th a t  d u r in g  th e  in su r ­

a n c e  c r i s i s  C o m m iss io n e r G u n ter, 

th ro u g h  th e  e x e r c is e  o f  h is  r e g u la ­

to ry  p o w e rs  a n d  h is  lo b b y in g  e f ­

fo r t s  w ith  th e  F lo r id a  le g is la tu re ,  

m a d e  e v e r y  c 'T o rt to  m in im iz e  th e  

im p a c t  o f  th e  c o v e r a g e  c h a n g e s  

th a t  a r e  a llu d e d  to  in  th e  la w su its . 

T o  th e  e x te n t  th a t  th o s e  e f f o r t s  

w e re  su c c e s s fu l,  F lo r id a  c o n s u m e rs  

m a y  b a v e  s u f fe r e d  lim ite d , i f  any, 

d a m a g e s  a lle g e d  in  th is  l it ig a tio n . 

T h a t is  o n e  o f  th e  a r e a s  w e  h a v e  

been  a n d  w ill  co n tin u e  to  e x a m ­

in e ,“ M r. B u tte rw o r th  sa id .

In  a d d itio n , M r. G u n te r  sa id  tb e  

In su ra n c e  D e p a r tm e n t w ill  b e  co n ­

d u c tin g  an  in v e s t ig a tio n  to  d e te r ­

m in e  to  w h a t e x te n t  F lo r id a  b u s i­

n e s se s  an d  p u b lic  b o d ie s  m a y  h a v e  

been  in ju re d  a s  a  r e s u l t  o f  th e  a l ­

le g e d  co n sp ira c y .

4 More States 
Debate Joinin: 
Antitrust Suit

NEW  Y O R K  — R e p re s e n ta t iv e s  
o f fo u r s ta te s  m e t w ith  N ew  Y o rk  
o f f ic ia ls  T u e sd a y  to  d isc u ss  th e  a n ­
t i t r u s t  la w su its  th a t h a v e  b e e n  file d  
a g a in s t  m a jo r  in s u r a n c e  c o m p a ­
n ies.

T h e s ta te s  a r e  s e r io u s ly  co n sid ­
e r in g  w h eth er to jo in  th e  la w s u its  
a nd  a r e  s e e k in g  a d d itio n a l in fo r ­
m atio n .

T h e N ew  Y o rk  a tto rn e y  g e n e r ­

a l ’s  o f fic e  b r ie fe d  a n t i t ru s t  la w y e rs  
fro m  C o n n ec ticu t, Ohio, M a ry la n d  
and  N ew  J e r s e y  on th e  in v e s t ig a ­

tio n s th a t  led  to  th e  fil in g  o f  th e  
s u i ts  la s t  w e ek , a c c o rd in g  to  C h ris  
B ra ith w a ite , a  sp o k e sm a n  fo r  N ew  
Y o rk  S ta te  A tto rn e y  G e n e ra l R o b ­
e r t  A b ra m s.

N in e  s t a t e s ,  in c lu d in g  N ew  
Y o rk , f ile d  su it  la s t  w e e k  a lle g in g  
th a t  in s u re r s  c o n sp ire d  to  r e s t r i c t  
c o v e ra g e  and  b o o st p r ic e s ,  r e s u l t ­
in g  in  s e v e r e  a f f o r d a b i l i t y  a n d  
a v a i l a b i l i t y  p r o b le m s  fa c e d  b y  
b u s in e sse s , to w n s and  o th e r  p u b lic  
a g e n c ie s  d u r in g  1985 an d  1906.

E ig h t o f th e  s u i ts  w e re  f i le d  in 
U.S. D is tr ic t  C o u rt in S an  F r a n c i s ­
co . T e x a s  f i le d  in  s t a t e  d i s t r i c t  
c o u r t  in A ustin.

“W e c a n ’t s p e a k  fo r  o th e r  s ta te s ,  
b u t th e  d o o r is  c e r ta in ly  o p en  to  
o t h e r s  w h o w a n t  to  f i l e , "  M r. 
B ra ith w a ite  sa id .

“M ost l ik e ly  w e  w ill be  f i l in g ” to  
jo in  th e  o th e r  s t a le s  in  th e  a n t i t ru s t

‘Most likely we will be 
filing. •. . It’s just a 
matter o f putting 
together the necessary 
information for that.’

—  John R. Hagerty 
Spokesman for W . Cary Edwards 

, New Jersey Attorney Gonaral

ch a lle n g e , sa id  Joh n  R . H a g e rty , 

sp o k esm a n  fo r  N ew  J e r s e y  A tto r ­
n ey  G en era l W. C a ry  E d w a rd s. “I t ’s  
Just a  m a t te r  o f p u ttin g  to g e th e r  
th e  n e c e s s a r y  I n fo r m a t io n  fo r  
th a t "

C o n n ec ticu t h as re q u e s te d  and  
r e c e iv e d  in v e s t ig a t io n  m a t e r i a l s  
f ro m  C o n n e c tic u t,  s a id  R o b e r t  
L a n g e r , C o n n e c tic u t a s s i s t a n t  a t ­
to rn e y  g e n e ra l in c h a rg e  o f a n t i ­
t r u s t  and co n su m e r p ro te c tio n .

Ohio w a n ts  to  d e te rm in e  i f  Its 
ow n s ta te  a n t i t ru s t  la w s  w e re  b ro ­
k e n  b y  in s u r e r s ,  s a id  M ic h a e l  
W ebb, sp o k e sm a n  fo r  Ohio A tto r ­
n ey  G e n e ra l A nthony J . C e le b rez z e  
J r .

M a ry la n d  a ls o  is  a s k in g  i t s  
to w ns a b o u t th e ir  in su ra n c e  p ro b ­
le m s  in  th e  m id-1980s, sa id  M ich ae l 
F. B ro c k m e y e r , a s s is ta n t  a tto rn e y  
g e n e ra l and a n t i t ru s t  d iv isio n  ch 'n f. 

(A P)
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Lawmakers weigh joining insurance suit

State must pay some fees to collect any damages
By Robert Laurie ' * •
Haw* Juneau Butmu t

■. JUNEAU — Legislators look 
Ing into tbe possibility o f the 
state joining in a multi-state law­
suit against several insurance 
companies will hear from  the in­
surance industry Monday.

Eight states filed suit late last 
month against four m ajor U.S. 
insurance companies, charging 
them with conspiring with mem­
bers of Lloyd’s of London to ma­
nipulate the availability of cer­
tain kinds of commercial liability 
insurance.

Gov. Steve Cowper and Attor­
ney General Grace Schaible will

decide later this month whether 
the state should Join the lawsuit. 
The House Jo lrt Committee on 
Economic Recovery is preparing 
a legislative resolution with its 
recommendati ans on the subject.

Craig Berrington, general 
counsel for the American Insur­
ance Association, is scheduled to 
testify by phone before the panel.

Berrington, who appeared on 
PBS’s "MacNeil/Lehrer
NewsHour”  following the filing 
of the lawsuit, is expected to tell

the committee th u  the charges 
are without merit. He claims, in 
fact, that the iiisurance compa­
nies were required under state 
laws to get together to develop 
policies.

Berrington says Insurance 
companies a re .-eculred by some 
states, permitted by others, to 
work together to develop com­
mon policy forms in order to cut 
down toe ronfusioo of a plethora 
of varying policies.

Committee chairman Rep.

Majc Gruenberg, D-Anchorage, 
has drafted a resolution asking 
the governor and attorney gen­
era l enter the lawsuit.

A decision whether to intro­
duce the resolution will follow 
Berrington'r. testimony. The
panel hear ni Alaska Depart­
ment o f Law ?nd Division o f In­
surance officials Thursday, along 
with California Assistant Attor­
ney General Tom Dove.

Dove headed California's two- 
y tx r  Investigation into the a lle­

gations. He claims the four Insur­
ance companies; Allstate, Aetna, 
Hartford, and CIGNA, caused re­
duced coverage and availability 
o f Insurance to municipalities, 
non-profit c^anira lions and busi­
nesses through collusion, cooper­
ation and conspiracy.

Dove says the charges were 
developed a fte r Investigators 
sifted through a half-m illion 
pages o f documents and more 
than250Interviews. . .

Because Insurance companies

are exempt from  federal and 
state anti-trust laws, Dove said 
Investigators had to drop about 

.25 charges any other Industry 
would have faced.

Dove says 22 states. Including 
Alaska, have requested informa­
tion about the investigation and 
lawsuit. Alaska Department o l 
Law attorneys are reviewing 
confidential information pro­
vided by California In order to 
make a decision on the state's 
'participation. ,

Alaska Assistant Attorney 
General Richard Monkman said

See Suit, page B-7



Suit: State must pay to play
Continued from page B-l

after a preliminary review of the
• information that,the suit looks 
...promising, '".£■• v- > J -

“ (In) my . personal ^opinion,’ 
this lawsuit has a very sound fac- 

. tual basis,” Monkman told the 
committee. “ I believe legal theo­
ries on which its based are very 
sound. It’s a very complicated 
and . . . very expensive and ti­
me-consuming investigation.” 

California and New York in­
vestigators will brief western 
state attorneys general in 
greater detail April 19. <

If Alaska joins the lawsuits, it 
would be expected to share in the

costs of prosecuting the case. 
Dove estimates that would be 
less than $50,000. 1

Another $50,000 : would be i 
needed for staff and travel ex­
penses next year. . *

„  ; Formally participating In the . 
" lawsuit is not the only optit fac­
ing the state. Alaska could avoid 
most of the cost of the lawsuit 
simply by filing a friend of the 
court brief. i

But if the court rules in favor 
of the states, Alaska would miss 
out on any damaj°.s that might , 
be awarded.

Monkman says as a practical 
matter, the state could win . 
money only for public entities 
like municipalities, school dis-

*ic • I i *

tricts or state agenies that may 
have been harmed. But a suc­
cessful suit could open the door 

-.for businesses.
J “ If the state of Alaska gets a 

judgment against these compa-.,; 
„nies in federal court under our ; 
state act, then any private entity 
that’s been damaged can come 
forward ‘ and say ‘here’s the 
judgement, that establishes lia­
bility’ and have a case,” Monk- 

t man explained.
•“ So, by establishing liability 

, by participating in the first part 
of the lawsuit, we will open the 
doors for injured Alaska busi­
nesses to file their own actions,” 1 
. he continued. * # t



Regulators: States 
Were Pressured 
On ISO Forms

By RUSS BANHAM
Of Cqwra  S'**?

Some fo rm e r and current s la te 
insurance regulators say the insur­
ance industry used pressure tactics 
try ing  to get them to app rove  
changes in the commercia l general 
liab ility  fo rm s used by Insurers.

The changes In the forms, the 
standard liab ility form s used by in­
surance companies, are at the cen­
te r o f a massive antitrust lawsuit 
filed nearly three weeks ago by 
nine s ta te  a tto rn e y s  g en e ra l 
against severa l U.S. and foreign in­
su re rs , re in su re rs , b roke rs  and 
trade associations.

The lawsuits accuse the compa­
nies o f conspiring to restric t the 
cove rage a v a ila b le  under th e ir 
standard commercial liab ility  po li­
cies and using their m arket power 
to guarantee that no com pe tito r 
could se ll b roader coverage.

Pau l A. “ Pete* Synnolt J r., fo r­
mer deputy insurance commission­
e r o f Virginia from  i960 to 1987, 
said the Insurance Services O ffice 
Inc. told bim in 1988 that If the 
sta te  did not app rove  new ISO 
c la im s  made and o ccu rren ce  
form s, the insurance m arket In the 
state would d ry up.

ISO Is the industry’s New York- 
based rale-making bureau that a l­
legedly buckled under a threatened 
Indu stry -led  boycott to  m ake 
changes In Its forms.

"They told us, either you ap­
prove the form s, o r there’s no m ar­
ket ( le ft  In V irg in ia ),* said Mr. 
Synnott, c u rren t ly  an executive 
vice president o f the Society o f 
Chartered P roperty  Casualty Un­
derw riters.

Mr. Synnott added that regula­
tors were "up against the wall* lo  
accept ISO’s changes.

An occurrence fo rm  is a liab ility 
Insurance fo rm  that covers losses 
that occur during the policy period. 
The policy in force when the In jury 
o r loss occurs pays the c laim , even 
If the c la im  Is made a fte r the po li­
cy has expired.

A claims-made form  la a liab ili­
ty insurance fo rm  under which tbe 
In su re r Is lia b le  on ly  fo r  those 
claim s made during the policy pe­
riod. I t  does not cover any c laim  
that Is received a fte r the exp ira ­
tion date o f the policy, even If the 
accident o r event giving rise to the 
c la im  occurred during the affective 
dates o f the policy.

Some inxurera on the ISO com­
mittee examining tbe form s want­
ed the occurrence fo rm  elim inated 
entire ly and suggested changes In 
tbe c la im s-m ade fo rm , Including 
the addition o f a retroactive date 
provision, a pollution liab ility  ex­
clusion and a lega l defense cost 
exclusion.

ISO’s board orig inally rejected 
the changes, but a fte r a threatened 
boycott by U.S. and foreign reinsur­
ers o f the previous forms, ISO In-

‘They lold us, either 
you approve the forms, 
or there’s no market 
(left in Virginia).’

— PautA.SynnoflJr.Deputy Insurance CommiHooer 
For Vhpkua 1 MO to 1987

corpora ted  moat o f the Insu re rs ’ 
changes.

Once fSO approved the new 
form s, s ta ff members traveled to 
various states to in form  regulators 
about the proposed changes. Some 
regulators say that ISO. and tbe 
Industry itse lf, were doing more 
than educating regulators.

"There was tremendous pres­
sure on my s t i f f  to accept tbe 
forms," said New York Insurance 
Superintendent Jam es P . Corcoran. 
"We even bad Insureds writing us 
saying that they can’t get Insurance 
because we won’ t approve tbe 
fo rm s . . . th a t  w riting us saying 
that they can’t get lnsura'tce be­
cause we won ’ t app rove  the 
fo rm s . . .th a t  we were hurting 
them *

New York Is one o f aix states 
that did not app rove  the new 
claims-made form .

Mr. Corcoran added tha l while 
ISO did not threaten him Into ap­
proving the forma, "It was said to 
my s ta ll and innuendoed to m e*

“ They (ISO) took aim at this de­
partment, because o f the huge m r : 
ket that exisla in the slate ," Mr. 
Corcoran said. ‘ But they wouldn’t 
da re  come Into m y o ffice  and 
threaten me. I ’d te ll them, ’ I f  that’s 
the way you want It, then we a ll 
lin k  together.’ *

John G. Richards. South Caro li­
na Director o f Insurance, said that 
be rece ived  a "trem endous" 
amount o f correspondence from  the 
public about tbe proposed ISO fo rm  
changes.

"We had many, many consumers 
saying to us that tbe reason fo r I t s  
unavailab ility and una fiordab ility  
o f liability Insurance coverage w u  
because we did not approve the 
c om m e rc ia l g en e ra l lia b i li ty  
forma,* Mr. Richards said. *1 mean 
they used Uioee words: commercial 
general liab ility form s. Where elat 
would they get language like that 
than from  soroeooe In the insur­
ance industry?*

June Bruce, an LSO spr-keswotn- 
an, aaid, "We don’t sell insurance, 
so we can’t control Insurance m ar­
kets. We were bringing out a new 
product with m ore precise cover­
age descriptions that could be help­
fu l In addressing a v a i la b i lity  
problems.*

•W e weren ’ t tak ing anything 
a rn y , but were offering another 
ne. fo rm  — tbe claims-ma(it,* she 
said.



An Industry 
That’s Far 
Too Cozy

By ROBERT HUNTER

The property/casualty Insurance 
business Is collusive and fa r  from  
com petitive . In  ‘ In v is ib le  Bank­
ers," Andrew Tobias says this in­
dustry ‘ grew up as a massive exer- 
ciae In price-fixing.* Eve ry  tru ly  
Independent study o f insurance has 
found that insurers ate too cozy 
with each o the r and with the ir 
state regulators.

Fo rm er President Gerald Ford's 
Justice Departm ent and fc rm e r 
President Jim m y Carter's Antitrust 
Commission both called fo r repeal 
o f the insurer's antitrust exemp-

•OTVCO

lion. Tbe U.S. General Accounting 
O ffice found lack  o f an ‘ a rm s- 
length relationship' between regu­
la to rs  and Insu rers. M ore o ften 
than not, GAO adds, state insur­
ance com m issioners c om r from , 
and return lo , tbe insurance Indus- 
try.

The last two presidents o f the 
National Association o f Insurance 
Commissioners returned to the In­
dustry as soon as their term s o f 
office ended. Ed Muhl, tbe last as­
sociation president, presided over 
the group's annual meeting last De­
cember a lte r announcing be would 
go to w o rk  fo r  the Roya l Insurance 
Co. Not one o f the other 49 com ­
missioners spoke out against the 
Implications o f this behavior.

The commix.*,loners do litt le  to 
atop collusion. Price-fixing and oth­
e r antl-ccmpeUlive behavior, legal 
o r  illegal, is rampant.

Under the Industry's exemption 
from  the antitrust laws. Insurers 
may meet and set prices. They can 
aL o  resist entry from  Dew compet­
ito r!, split up ma'keta, fix  agents’ 
comm issions and otherw ise keep 
prices above com petitive le ve ls . 
Tbeir television ads look competi­
tive, with slogans Ukr "The Good 
Hands Peop le ’  v». *GU ‘  1 M et Y a .‘  
Behind the scenes, however, they 
collude.

The Industry ! protection from  
an titrust law s assures im pe rfec t 
competition, producing higher con­
sumer prices. The only chink in this 
a rm or is tbe lega l exception a llow ­
ing antitrust prosecution i f insurers 
engage in boycott, intim idation o r 
coercion.

Starting in late 19S4, the insur­
ers crossed even this line, accord­

ing lo  a recent lawsuit brought by 
nine state attorneys general.

The N a tiona l In su rance Con­
sumer Organization was convinced 
insurers were engaged In unlawful 
action in mid-1983 when It wrote to 
the U.S Justice Department:

‘ Spokesmen (o r the reinsurance 
Industry have told s ta le regulators 
that they plan lo  withdraw en mas­
se i f  they — the regulators — do 
not approve new insurance policy 
form s jo in tly  developed by the re­
insurers and tbe Industry price-fix­
ing agency (Insurance Services O f­
fice Inc.). These new policy forms 
severely narrow  the protection pro­
vided to the Insurers' commercial 
customers.

‘ A well-known insurance com ­
pany executive has Justified the 
mass departure o f Insurers from  
medical, toxic waste and directors 
and officers liab ility  tines by th e  
social good' in Tetfting) the pres­
sures build In the courts and state 
leg is la tu res ' to change law s re ­
specting . . . liability .

‘ They have w ithdraw n from  
lines (o r  risk s  with experience 
ranging from  good lo  excellent and 
which even the in su re rs  adm it 
could, and should, Lc written.

‘ P ro p e rty /c a su a lty  insurance 
industry conduct, as explained by 
Industry leaders themselves, may 
be but a prelude lo  a la rg e r cam ­
paign to  fo rc e  m a jo r  Indus 
t r ie s . . .  to bend to the Interests 
and w ill o f insurers. I f  their means 
Include non-exempt Joint antl-com- 
pe lltive action, however, then you 
may hold the key to Important pub­
lic protection. I urge you to investi­
gate, to ascertain whether the fed­
e ra l a n titru s t law s a re  beiog 
violated."

We got no response, so we wrote 
again on March 31, 1986, offering 
cousidarable evidence o f collusion.

On April 22, 1988, Douglas Glns- 
burg, the unsuccessful Supreme 
Court nominee, responded to tbe 
consumer group's appeal on behalf 
o f the Justice Department's Anti­
trust Division. He said the Federa l 
Trade Commission had Investigat­
ed the charges In our letters and 
w st ‘ unable to find any evidence of 
co llusion*

We la te r discovered that FTC 
investigators did not Interview a 
single witness o r subpoena a single 
document. The FTC sta ff said the 
Investigation was m erely a lite ra ­
ture search.

There Is no argument collusion 
has taken place; even the insurers 
adm it that. The on ly  debate Is 
whether It was legal under the an­
titrust exemption. The courts must 
decide that. But Congress should 
end the debate and make anti-com­
petitive collusion illega l by ending 
the antitrust exemption.

In  recent congressional hea r­
ings, the Industry claimed that in­
surance companies a re  fu lly  com ­
petitive aod never, never engage In 
an ti-com pe tltive  behavio r. I f  It 
wants to prove It, a ll insurers have 
to do Is waive their defense that 
their actions were legal under their 
eiemption from  the antitrust laws. 
Any takers?
Robert Hunter is president ot the 
NationsI Insurance Consumer Or­
ganization.



The States Fight Back
Eight sue to beat 
the liability crisis

ich a rd  F. H olm es had a  p roblem , and 
he w ro te  h is s ta te  a tto rn e y  g e n e ra l fo r 
h elp . H o lm es, th e  fo rm er m ayor o f th e  

n o rth e rn  C a lifo rn ia  town o f L a fa ye tte , 
co m p la in ed  th a t  80 co m p an ies had den ied  
h is  tow n l ia b il i ty  in su ra n ce  fo r c la im s o ver
S500.000. "T h is  s tra n g e ly  u n ifo rm  action  
defied ra tio n a l ex p la n a tio n ,"  H olm es says. 
" I t  sm a ck ed  o f co llu sio n .” A n o th er C alifo r­
n ia  tow n, H u ron , a lso  had in su ra n ce  
tro u b le . I t  had to sh u t down its  police de­
p a rtm e n t fo r  s ix  m on th s w h ile  w o rk in g  ou t 
a se lf -in su ra n c e  p lan . C rim e ra te s  ju m p ed  
a s  cro o ks took a d v a n ta g e  o f  th e  poky re ­
spo n se  tim e  o f th e  F resn o  C ounty sh eriffs .

L a fa y e tte  and  H u ron  w ere  n o t a lone: 
h u n d red s o f o th e r  tow ns and  c it ie s  w ere  
co m p la in in g  ab o u t d e c lin in g  coverage. 
L a st w eek  th e  s ta te s  took action . E ig h t a t ­
to rn ey s g e n e ra l filed a m assiv e  a n t i t ru s t  

su it  a g a in s t  se v e ra l o f th e  b ig g es t U.S. in ­
su ra n ce  co m p an ies, a  tra d e  a ssoc ia tion  and 
even  in s u re r s  w ith  L loyd 's o f London. T he 
su it  a lle g e s  " a n  in te rn a tio n a l co n sp iracy  to 
m a n ip u la te  th e  in su ra n ce  m a rk e t,"  say s 
C a lifo rn ia  A tto rn e y  G en era l Jo h n  V a n  de 
K am p. T h e  s ta te s  (A labam a, A rizona, C ali­

fo rn ia, M assa ch u se tts, M inn eso ta , New 
Y ork, W est V irg in ia  and  W isconsin) 
ch a rg e  th e  in su ra n ce  g ia n ts  used illeg a l 
p re ssu re  to fo rce  th e  r e s t  o f  th e  in d u stry  to 
c u rta il l ia b ility  in su ra n ce  to  b u sin ess  and 
local go v ern m en ts. In su ra n c e  S erv ices  Of­
fice (ISO), th e  1 ,400-m em ber tra d e  a ssoc ia ­
tion, ca lled  th e  ch a rg e s  " m e rit le s s ."

W hile  th e  d e ta ils  o f th e  s u i t  a re  com plex, 
th e  basic a lle g a tio n s  a re  s im p le . T h e su it  
a lle g e s  th a t  in s u re rs  u sed  “boycotts, 

th re a ts , in tim id a tio n "  a n d  o th e r  ta c tic s  to 
ch an ge  in d u s try  p ractices. T h e  com panies 
a lle g e d ly  p re ssu red  th e  ISO to sh a rp ly  lim ­
it  " lo n g  ta i l"  c la im s— th o se  th a t  com e to 
lig h t long a f te r  th e  in itia l dam age  is  done, 
a s  in to x ic -w aste  cases. T h e  s ta te s  a lso  
ch a rg e  th a t  in d u s try  lea d ers, in clu d in g

H a rtfo rd  F ire  In su ra n ce  Co., A lls ta te , A et­
na C a su a lty  and S u re ty  and C igna, s tro n g - 
a rm ed  o th e r in su re rs  to e lim in a te  co v er­
age  fo r p o llu tion  lia b ility  and redu ce o th e r  
fo rm s o f coverage. T h e s ta te s  a lle g e  con­
sp ira to rs  th re a te n e d  to c u t o ff co m p an ies’ 
" re in su ra n c e " — p ro tection  fo r th e ir  own 
lia b ility  risk s . P ro v in g  a case  could be 
tough , s in ce  th e  g o v ern m en t h a s  a llow ed a 
d eg ree  o f cooperation  am ong in su re rs  s in ce  
1945, w hen  it  exem p ted  th em  from  fe d e ra l 
a n t i t ru s t  law s. B u t V an  de K am p sa y s  th e  
in d u s try ’s  a c tio n s h ave g o tten  "w ay  over 
th e  lin e ."

T h e  la w su it is only th e  la te s t  g u s t in  th e  
s to rm  o ver l ia b ility  in suran ce. C on sum er 
advoca tes ch a rg e  th a t th e  in d u stry  ra ised  
ra te s  and  canceled  co verage  to  m ake up  for 

losses th a t  w ere  la rg e ly  se lf-in ­
flicted. T h ro ugh  th e  1970s, 
firm s raked  in p ro fits from  in ­
v e stm e n ts  and used th em  to 
subsid ize  c u tth ro a t p rice  com ­
petition . W hen in v e stm e n t in ­
com e drooped in  th e  m id-1980s, 
th e  redu ced  p rem iu m s co u ldn ’t 
m ak e  up fo r th e  losses.

In su re rs  b lam e th e  lia b ility  
c r is is  on a p ro life ra tio n  o f  law ­
su its . T h ey  c ite  s tu d ie s  lik e  a 
M arch  1987 J u s tic e  D ep art­
m en t re p o rt th a t re je c ts  co llu ­
sion  a s a cu lp rit. S ay s B la ir  
C hilds, ex ecu tive  d irec to r  o f 
th e  A m erican  T o rt R eform  A s­
socia tion, " I t  is iro n ic  th a t th e  
a tto rn e y s  g e n e ra l’s  so lu tion  to 
th e  l ia b ility  c r is is  is to file a n ­
o th e r  law su it."  W ith th e  in d u s­
try  d ig g in g  in its  h ee ls, tow ns 
and  c it ie s  across A m erica  m ay 
h ave  to go p a rt ia lly  uncovered  
fo r y e a rs  as th ey  a w ait th e  ou t­
com e o f th e  su it.

J o h n  S c h w a r t z  w ith  
J u d y  H o w a r d  i n  San  .F/rncisro

The Boutique Banks Bag Another Big Star

O
n W all S tre e t ,  b ig  do esn ’t  
seem  so  b e a u tifu l a n y ­

m ore. B a t te re d  by  th e  m a r­
k e t c ra sh  and  b i t te r  in te r ­
n a l d isp u tes , b ig  in v e s tm e n t

NANCY MORAN-OUTUNE

An ’intellect’ hire: Stockman

b a n k s  a re  lo sin g  ta le n te d  
people— o fte n  to sm a lle r , p r i ­
v a te  in v e stm e n t bou tiqu es.
In  e a r ly  M arch  fo rm e r F ed er­
al R ese rve  ch a irm a n  P a u l 

V o lck e r  sn u b b ed  m ajo r firm s 
and  jo in ed  W olfensohn  & Co. 
Now D avid S tockm an , th e  
w u n d erk in d  w ho w e n t to th e  
w oodshed as R onald R ea ­
g a n ’s  b u d ge t d irec to r, h as le f t  
S alom on  B ro th e rs  to  jo in  th e  
B la ck sto n e  G roup. 1. >• ■ 

B lack sto n e , h eaded  by  fo r­
m e r  co m m erce  s e c re ta ry  P e ­
t e r  G. P e te rso n , in v e sts  in  
fr ie n d ly  ta k e o v e rs  an d  co r­
p o ra te  re s tru c tu r in g s . P e ­
te rso n  re c ru ite d  S to ckm an , 
sa y s  one p a rtn e r , f o r . “h is

[y •

in te lle c t."  H e a lso  s h a re s  
th e  f irm ’s w orld view : th a t  
U.S. tra d e  defic its  w ill p e r ­
s is t, d r iv in g  th e  d o lla r  down 
fu r th e r  and  m ak in g  U.S. a s ­
s e ts  even  ch e a p e r fo r  J a p a ­
n ese  in vesto rs. B lack sto n e  
h op es to ca p ita liz e  on th e  
b u y in g  b inge, as i t  did by  
re p re se n t in g  F ire sto n e  T ire  
& R u b b er w hen  J a p a n 's  
B rid g esto n e  bid fo r th e  U.S. 
firm 's  t i r e  o p era tio n s re c e n t­
ly. S to ckm an  sa y s  h e  w ill 
d e lve  in to  " s tra te g ic  issu e s  
th a t  co rpo ra tio n s now  h ave  
to g ra p p le  w ith ."  F or m an y 
U .S. firm s, th a t  m ea n s decid ­
in g  w h en  to se ll o u t to J a ­
pan , and  a t  w h a t p rice. :
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The Surge in 
Self-Insurance
Soaring rates and cancellations made firms and 
cities change their coverage—and improve safety

! ■  young m an w as p la y in g  in  th e
f J A  deep en d  o f  a  "w a v e  pool" a t  a  
I I B  F lo rida  w a te r  p a rk . S u d d en ly  h is  

head dropped  u n d er w ater. H e be- 
t r W m  gan  g asp in g  a n d  d e sp e ra te ly  fla il­
in g  h is a rm s in  th e  a ir . S ev e ra l seconds 
la te r  a lifegu a rd  no ticed  him , ju m p ed  in  
and p u lled  h im  out. B ack  a t  poolside, th e  
young m an looked m uch  b e tte r . In fact, h e  
w as fine. H e w as fak in g .

T h is w as no te e n a g e  p ran k . I t  w as an  
in su ra n ce  aud it. T h e  yo u ng  m an w as a  lo­
ca l co llege  s tu d e n t h ire d  la s t  su m m er to 
te s t  th e  w a te r  p a rk 's  lifegu a rd s. W h at k in d  
o f in su ra n ce  co m pan y w ould s ta g e  a  
d ro w n in g? O ne s e t  up  by  th e  w a te r  p a rk s  
th em se lves, T en  o f th em  form ed th e  com ­
p an y  in 1986 beca u se  th e y  had no choice: 
th e ir  in su ra n ce  h ad  becom e too ex p en sive  
or been  canceled .

S tu n g  by  th e  in su ra n ce  c ris is  o f  th e  p a st 
decade, th o u san d s o f  o th e r com pan ies, c it­
ies and p ro fessio n a ls  h av e  fo llow ed a  s im i­
la r  rou te , op tin g  fo r w h a t is  o ften  ca lled  
se lf-in su ra n ce  (ch art). Som e co m pan ies 
sim p ly  "go  b a re ,” p ay in g  c la im s s t r a ig h t  
ou t o f th e ir  bu dget. O th e rs  h ave  banded 
to g e th e r to form  new  co m p an ies o r  " r is k -  
re te n tio n  g ro u p s"— in su ra n ce  pools fo r 
firm s o r p ro fessio n a ls  th a t  sh a re  s im ila r  
r isk s . B etw een  10,000 a nd  20,000 local gov­
e rn m e n ta l e n t it ie s  a re  now  se lf-in su red , 
tw o -th ird s  o f th e m  h a v in g  sw itch ed  sin ce  
1985. F ou r y e a rs  ago a b o u t 2 0  p e rc e n t o f 
U.S.- in su ra n ce  d o lla rs  w e n t to "n o n tra d i- 
tio n a l"  p lans. Now a n a ly s ts  e s t im a te  th a t 
35 p e rc en t do, a n d  by  1990 h a l f  th e  m a rk e t 
m ay be se lf-in su red . "B y  ja c k in g  up  ra te sso  
m uch, th e  in su ra n ce  co m p an ies re a lly  sh o t 
th e m se lv e s  in  th e  foot,” sa y s  J a y  A ngoff o f 
th e  N ation al In su ra n c e  C on sum er O rga n i­
zation, a  g rou p  co founded by  R alph  N ader.

T ra d itio n a l in su ra n ce co m p a n ie s  sa y  th e  
ra te  h ik e s  and ca n ce lla tio n s  w ere  du e n o t 
to  u n fa irn e ss  o r  in e ffic ien cy  b u t to a  d ra ­
m atic  r ise  in  law su its . W h ile  th ey  concede 
th a t th e  b u sin ess  lo s t to  n o n tra d itio n a l in ­
su ra n ce  m ay n e v e r  be  re ca p tu re d , th e y  a re  
hoping th a t  a re c e n t d ro p  in  ra te s  m ay  stem  
th e  slid e . B u t th e  in su ra n ce  c ru n ch  le f t  
la rg e  g ap s in co verage , and  a lte rn a tiv e

B iL L C it tn reSafety Incentives : The Kemin plant in Iowa 
(above), the Loma Linda day-care center m m
p la n s h ave  been  th e  o n ly  w ay to  fill them . 
C onsider th e  O lym pics. M an y w ho w atch ed  
th e  f re e s ty le  s k ie r s  flip p in g  and  tw is tin g  in 
C algary  la s t  w eek m u st h av e  expected  a 
few  n eck s to  g e t  b roken . T ra d itio n a l in su r ­
ance  co m p an ies h av e  h ad  th e  sam e  re a c ­
tion, re fu s in g  to p rovide  co v era g e  fo r  fre e ­
s ty le  sk iin g  even  th ou gh  th e  sp o rt a c tu a lly  
h as a low a cc id e n t ra te . U n til d ays be fo re  
th e  1986 w orld  ch am p io n sh ip , th e  A m e ri­
can  team  co u ld n 't find in su ra n ce . "D ay and 
n ig h t I w as beggin g , sc ra m b lin g , c a llin g  
anyone o u t th e re ,"  sa y s  H ow ard  P ete rso n , 
se c re ta ry -g e n e ra l o f th e  U.S. S k i A ssocia ­
tion. P e te rso n  e v e n tu a lly  g o t co verage , b u t 
o th e r  sp o rts  decided to avo id  th e  h assle s . In 
A p ril 1986 th e  U.S. O lym pic C om m ittee  
b ro u g h t to g e th e r  35 a th le t ic  a sso c ia tio n s to 
form  an  in su ra n ce  "ca p tiv e ."  In stea d  o f 
sen d in g  p rem iu m s to a n  in su ra n c e  com pa­
ny, th ey  pay th e  su b s id ia ry , w hich  p rovides 
th em  w ith  coverage.

O nce se lf-in su red , co m p an ies  o ften  be ­
com e sa fe ty  zealots. T h e  in cen tiv e : fe a r  o f 
la w su its  th e y  w ill h av e  to a b so rb  d irec tly .

A fte r  U nited  M edical Corp. opted fo r se lf-  
in su ra n ce , i t  in s ta lled  a sa fe ty  fe a tu re  on 
its  T ro tte r  T re a d m ills  to p re v e n t e ld e rly  
u se rs  from  lo sin g  th e ir  foo ting  w hen  i t  a c ­
ce lera ted . L a st y e a r  th e  S even th -d a y  A d­
v e n tis t  C h urch  began  m a k in g  its  W est 
C oast fa c ilitie s  abso rb  th e  f ir s t  $25 ,000 in 
a n y  lia b ility  c laim . I ta lso  in trodu ced  tough  
n ew sa fe ty  s ta n d ard s. C h urch  cam p s began  
fo rbid d in g  sm a ll k ids to rid e  la rg e  horses, 
and b e tte r -tra in e d  a tte n d a n ts  w ere  h ired  
fo r day -ca re  c e n te rs  l ik e  th e  new  fa c ility  in 
Lom a Linda, C alif. T h e  m ea su res  help ed  
c u t c la im s in h alf. A fte r  D allas in su red  
its e lf in M a y  1985, th e c ity  s ta r te d  ch eck in g  
th e  tra ffic  reco rd s o f a ll its  14,000 em p loy­
ees so th e y  could keep  d ru n k  d r iv e rs  from  
d riv in g  on c ity  bu sin ess. I t  rem oved h igh - 
d iv in g  bo ard s from  c ity  pools, began  
m o n th ly  te s tin g  o f fire  s p r in k le r  sy s te m s 
and  rep a ired  c ity  b u ild in g s fa ster . "T h e  
key  to be in g  su ccessfu lly  se lf-in su ro d  is 
ded ication  to p rev e n tin g  loss,” say s M ark  
F erra ro , a fo rm er r isk  m a n a g e r for D allas. 
" I f  yo u ’re  not ded icated  to th is, se lf-in su r-
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Pub precautions: A  N .J . b a r

an ce  w ill be  th e  la rg e s t  n ig h tm a re  a n y  c ity  
e v e r  g o t i t s e lf  in to .” E ven  m in o r ch a n g es 
add up. In  V irg in ia  B each , V a., r is k  m a n a g ­
e r s  d iscovered  th a t  fa irw a y s  a t  a proposed 
m un ic ipa l g o lf  co u rse  w ould m ak e  n ea rb y  
hou ses v u ln e ra b le  to a e r ia l a t ta c k  from  th e  
to w n 's less g ifte d  g o lfers. T h e  c ity  m oved 
th e  holes.

W hen co m p an ies o r c it ie s  jo in  to g e th e r  
to pool risk s , p ee r  p re s su re  is  a  p ow erfu l 
goad to efficiency. A fte r  a ll, i f  one com pany 
in  a pool g e ts  h i t  w ith  a  b ig  law su it, i t  d ra in s  
th e  w hole fu n d  and  ev ery o n e  lcses. M ost o f 
th e  g ro u ps h ire  c o n su lta n ts  to a sse ss  th e  
re lia b ility  o f  c u r re n t  a n d  p o te n tia l p a r t ic i­
pan ts. A r isk -re te n tio n  g ro u p  fo r liqu id - 
p rop an e-gas d is tr ib u to rs  and  d e a le rs  sen d s 
in sp ecto rs  to sco u r co m p an y p a rk in g  lo ts 
fo r c ig a re tte  b u tts . " I  s ta r te d  in  th e  b u si­
n ess in 1950 and  I ’v e  n e v e r  h ad  as th oro ugh  
an  inspection  a s  th e  people from  th e  r isk - 
re ten tio n  g ro u p  d id ,” say s B ill Je liiso n  o f 
A lliance, Ohio. Som e po lice  fo rces h ave  
been  p ressu red  to c u t dow n on ca r  cra sh es. 
"Y ou w on’t  see  th e  H ollyw ood ty p e  o f police

ch ase  a n y m o re ,” say s R ich ard  T u rn lu n d , 
th e  c ity  m a n a g e r o f N ew ark , C alif., w hich  
h a s  jo in ed  a S an  F ran c isco -a rea  pool.

W hy don’t  a ll tra d itio n a l in su ra n ce  com ­
p an ies  go to s im ila r  le n g th s?  In th eo ry , 
th ey  s e t  ra te s  s t r ic t ly  a cco rd in g  to  risk . In 
p ractice , d u rin g  m uch  o f  th e  1980s m an y 
in su ra n ce  co m p an ies su ccu m b ed  to " c a sh ­
flow u n d e rw ritin g .” M a in ta in in g  a  s te a d y  
s tre a m  o f p rem iu m  p a y m e n ts  th a tc o u ld  be 
in v ested  a t  a  h igh  re tu rn  took p rio r ity  o ver 
p rec ise ,case-b y -ca se  m e a su re m e n to f risks. 
A s a  re su lt, in su ra n ce  ra te s  sk y ro ck e ted  
even  fo r co m p an ies o r  c it ie s  th a t  had no 
in cre a se  in  acc id en ts  o r  law su its . T h e in ­
su ra n c e  in d u s try  a d m its  su ch  ca se s  e x is t ­
ed, b u t  c la im s th a t  a  n a tio n w id e  " la w su it  
c r is is” w as to b lam e. W h a te v er th e  cau se, 
th ose  th a t  h av e  sw itch ed  to se lf-in su ra n c e  
be lieve  th e y  a re  now b e t te r  p ro tec ted  
a g a in s t w ild in su ra n ce  cycles. S o m etim es 
i t  a lso  sa v e s  m oney. W hen h u n d red s  o f u n ­
in su red  N ew J e r s e y  b a rs  jo in ed  to g e th e r  in  
F eb ru a ry  1987, th e ir  p rem iu m s w ere  c u t in 
half. S e lf-in su red  co m p an ies sa y  th a t  be­

cau se  th ey  know  th e ir  busi n ess­
es so  w ell, th ey  a re  l ik e ly  to 
fig h t frivo lo u s law su its . T ra d i­
tio n a l in su re rs  w ould "b u n g le  a 
$5,000 c la im  a n d  m ak e  it  a 
$50,000 [c la im ]," sa y s  David 
B ossm an, p re s id en t o f  a g ro u p  
s e t up  by co m p an ies in  th e  feed 
in d u s try  in c lu d in g  Iow a 's  K e- 
m in  In d u strie s, Inc.

S e lf-in su ra n ce  can  a lso  m ean  
se lf-d estru c tio n . C om panies 
th a t  go b a re  w ith o u t tu ck in g  
aw ay m oney can  be w iped ou t 
by a  m am m oth  law su it. Gov­
e rn m e n t re gu la tio n  o f  n o n tra - 
d ition al p la n s is  loose. To g e t 
ta x  b rea ks, m ost ca p tiv es  used 
to be e stab lish ed  in  th e  C aym an 
Is la n d s o r  B erm u da , beyond 
th e  reach  o f  U.S. law s. In 1986 
C ongress m ade fo rm in g  r isk -re ­
ten tio n  g ro u p s e a s ie r  by a llow ­

in g  th em  to re g is te r  in one s ta te  and p rac ­
tice  n a tio n a lly  w ith o u t a d h erin g  to o th e r 
s ta te s ’ ru les . Som e s ta te  in su ra n ce  com ­
m issio n ers  w arn  th a t  g ro u ps m ay be te m p t­

ed to  low er th e ir  p rem iu m s p rem a tu re ly . 
U n lik e  m an y in su ra n ce  com pan ies, i f  th ey  
go b e lly  up  th e  s ta te  w o n 't s te p  in  to pay 
in ju red  p la in tiffs. M u n icipa l pools m ay 
a lso  face  problem s. In v estig a tio n s  by B u si­
n ess In su ra n ce  m agazine and a  m ajo r ac­
co u n tin g  firm  rev ea led  th a t  a  h u ge  M ichi­
gan  in su ra n ce  pool fo r 256 pub lic  e n tit ie s  is 
u n d erfu : led by as m uch  as $21 .5  m illion.

F or a ll  th e  u n ce r ta in tie s , m ost se lf-in - 
su ie d  c it ie s  and firm s say  th e y 'll  s ta y  th a t 
way. T h ey  lik e  th e  freedom  o f c a lc u la tin g  
th e iro w n  risk s. "T h e  in su ra n ce  com panies 
h ave  c a s t u s to th e  w olves m ore th a n  once," 
sa y s  R obert E sen b erg , r isk  m a n a g e r for 
V irg in ia  B each . "W e’ve go t to  g e t  contro l 
o ver o u r own d estin y ."  A s lon g  a s  those 
m em ories rem a in  stro n g , th e  m a rk e t for 
se lf-in su ra n ce  w ill keep  grow ing.

S t e v e n  W a l d m a n  w ith  D a n i e l  S h a p i r o  
in  Houston and  T o m  S c h m i t z  in San  Francisco
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B y  William T. W a r e n

U n h a p p y  w ith  th e  h e a d lin e -m a k in g  r e s u l ts  o f  s ta te  

c o u rt d e c is io n s  in  p ro d u c t  l ia b ili ty  ca se s  o v e r  th e  p a st 

25  y e a rs , m a n y  s ta te  le g is la to r s ,  m e m b e rs  o f  C o n ­

g re s s  a n d  b u s in e ss m e n  a re  a t te m p tin g  to  re fo rm  th e  leg a l 

ru les  th a t d e fin e  th e  l ia b ili ty  o f  m a n u fa c tu re rs  a n d  m e rc h a n ts  

fo r  p ro d u c t -r e la te d  in ju r ie s .

F am ou s p ro d u c t  l ia b il i ty  ca se s  o f  th e  p a s t 2 5  y e a rs  in c lu d e  

th e  su its  a g a in s t  th e  m a n u fa c tu re r  o f  th e  D a ik o n  S h ie ld , a n  

in tra u te r in e  c o n t ra c e p t iv e  d e v ic e ,  a lle g e d  to  h a v e  c a u se d  

in fe c tio n s  a n d  s p o n ta n e o u s  a b o r t io n s  re su ltin g  in  th o u sa n d s  

o f  in ju r ie s  a n d  m a n y  d e a th s .  A n o th e r  fa m o u s  p ro d u c t  

l ia b il i ty  c a se  in v o lv e d  th e  a lle g e d  " e x p lo d in g  g a s  ta n k "  o f  

th e  F ord  P in to . A  ju ry  in  th e  P in to  c a se  le v ie d  a m u ltim illio n  

d o lla r  ju d g m e n t a g a in s t  F o rd  w h e n  it fo u n d  a  d e s ig n  d e fe c t 

re s p o n s ib le  fo r  th e  d e a th  o f  a w o m a n  a n d  s e v e re  b u rn s  

s u f fe re d  b y  a c h ild . O th e r  w e ll -p u b lic iz e d  c a se s  in v o lv e d  

fla m m a b le  b a b y  p a ja m a s , to x ic  s h o c k  s y n d ro m e  r e s u lt in g  

fro m  an  a lleged  d esign  d e fe c t in  ta m p o n s , a n d  in ju rie s  re su lt­

in g  fro m  a lle g e d  d e s ig n  d e fe c ts  in  J a p a n e s e -m a n u fa c tu re d , 

a ll - te r ra in  v e h ic le s .

P e rh a p s  th e  m o st s ig n if ic a n t c la im s  fo r  d e a th s  a n d  in ju rie s  

w e re  ra ise d  b y  p e r s o n s  e x p o se d  to  a s b e s to s .  J u r ie s  s in c e  th e  

e a r ly  1 9 7 0 s h a v e  a w a rd e d  la rg e  ju d g m e n ts  to  s h ip y a rd  

w o rk e rs ,  a s b e s to s  w o r k e r s  a n d  o th e r s  e x p o se d  to  th e  

su b s ta n c e  w h o  s u b s e q u e n t ly  d e v e lo p e d  c a n c e r  a n d  lu n g  

d ise a se s.

A c c o rd in g  to  p ro d u c t  l ia b i l i ty  re fo rm e r s ,  th e se  w e ll-  

p u b lic iz e d  c a se s  a re  o n ly  p a r t  o f  a  w id e s p r e a d  p ro b le m . 

T h e y  a sse r t  th a t th e  s ta te  c o u r t s  o v e r  th e  p a s t  2 5  y e a rs  h a v e  

d e v ia te d  fro m  a s ta n d a rd  o f  lia b ility  b a s e d  o n  th e  d e fe n d a n t 's  

n eg lig e n ce . T h e  r e s u lts  a re  sa id  to  b e  u n fa ir  a n d  e x c e ss iv e  

ju d g m e n ts  a g a in s t c o rp o ra t io n s — ju d g m e n ts  th a t p u sh  sm a ll



Are product liability  
judgm ents excessive? 
A re v ictim s rights 
endangered? Is there 
m iddle ground?

f irm s  to  b a n k r u p tc y ,  re d u c e  th e  c a p a c ity  o f  la rg e  f i rm s  to  

c o m p e te  in te rn a t io n a l ly ,  a n d  d r iv e  u p  th e  c o s t o f  p r o p e r ty  

a n d  c a s u a lty  in s u ra n c e  fo r  e v e r y o n e .

In  re s p o n s e  to  th is  o u tc ry ,  in  1 9 8 7  s e v e ra l  s ta te  le g is la ­

tu re s  e n a c te d  s ta tu te s  to  p r o te c t  m a n u fa c tu re r s  a n d  s e lle r s  

fro m  w h a t  a re  p e rc e iv e d  a s  e x c e s s iv e ly  h a rsh  c o m m o n  la w  

s ta n d a rd s  o f  p ro d u c t  l ia b i l i ty .  F or e x a m p le , th e  C a lifo rn ia  

L e g i 'la tu r e  a c te d  to  p r o h ib i t  r e c o v e ry  b a s e d  o n  " s t r ic t  

l ia b i l i ty "  a s  o p p o s e d  to  th e  m a n u fa c tu re r 's  n e g lig e n c e  fo r  

in ju rie s  a sso c ia te d  w ith  in h e re n tly  u n sa fe  p ro d u c ts  in c lu d in g  

to b a c c o , a lc o h o l,  s u g a r  a n d  b u t te r .  T h e  M iss o u r i  G e n e ra l 

A ss e m b ly  a d o p te d  a c o m p a ra t iv e  n e g lig e n c e  s ta n d a rd  fo r  

u se  in  p r o d u c t  c a se s  a n d  e s ta b lis h e d  a " s ta t e -o f - th e -a r t"  

d e fe n se  fo r  m a n u fa c tu re r s  a n d  se lle r s . N ew  J e rse y  e n a c te d  

a c o m p re h e n s iv e  p ro d u c t  l ia b i l i ty  re fo rm  b ill th a t  s t r e n g th ­

e n s  m a n u fa c tu r e r s ' d e fe n se s  a n d  lim its  p u n it iv e  d a m a g e s , 

a m o n g  o th e r  p ro v is io n s . O h io  a lso  e n a c ted  a c o m p re h e n s iv e  

b ill, l im it in g  jo in t  a n d  se v e ra l l ia b il i ty  a n d  re d u c in g  a w a rd s  

b y  th e  a m o u n t  o f  b e n e f i ts  re c e iv e d  b y  p la in t i f f s  fro m  

c o lla te ra l  s o u rc e s .  G e o rg ia , M o n ta n a , N e v a d a , N o rth  

D a k o ta , O re g o n  a n d  T e x a s  w e re  a lso  a m o n g  th e  s ta te s  

a d o p t in g  p r o d u c t  l ia b i l i ty  le g is la tio n  in  19 87 . N o t a ll o f  th is  

le g is la t io n  e f fe c te d  s w e e p in g  c h a n g e s  in  p ro d u c t  la w , a n d  

m a n y  le g is la tu re s  d e fe a te d  o r  d e c lin e d  to  ta k e  a c t io n  o n  

p ro d u c t  l ia b i l i ty  b i l ls .  B u t, a c c o rd in g  to  D ia n e  S w e n se n , 

le g is la t iv e  d ir e c to r  o f  th e  A m e ric a n  T o r t  R e fo rm  A s s o c ia ­

tio n , " In  1 9 8 8  th e re  w ill  b e  a t le a s t  1 0  s ta te s  w o rk in g  on  

p ro d u c t  l ia b i l i ty  a n d  I th in k  th e re  w ill b e  m o re  a s  th e  b a tt le  

g e ts  g o in g ."

C o n g r e s s  w a s  a ls o  b u s y  in  1 9 8 7 , s e r io u s ly  c o n s id e r in g  

le g is la t io n  th a t w o u ld  p re -e m p t s ta te  p ro d u c t  l ia b i l i ty  la w s . 

A  s u b c o m m itte e  o f  th e  U .S . H o u se  E n e rg y  a n d  C o m m e rc e  

C o m m itte e  re p o r te d  o u t a  b ill, H .R . 1115, m  D e ce m b er 19 8 7  

th a t w o u ld  s e t l im its  o n  th e  l ia b il i ty  o f  m a n u fa c tu re rs  u n d e r  

s ta te  la w . T h e  s u p p o r t  o f  th e  p o w e r fu l  c h a irm a n  o f  th e  

H o u se  C o m m e rc e  C o m m itte e , Jo h n  D in g e ll o f  M ic h ig a n ,
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en su re s  th a t th e  b ill w ill re c e iv e  se r io u s  a tte n tio n  in  C o n g re s s  

in  1988.

O n e  im p o r ta n t  re a so n  fo r  c o n t in u e d  le g is la t iv e  a c t iv i ty  

o n  p ro d u c t  l ia b i l i ty  r e fo rm  is  th e  p e r s u a s iv e  te s t im o n y  

p re se n te d  in  s ta te  le g is la t iv e  a n d  c o n g re s s io n a l h e a r in g  

ro o m s  b y  b u s in e ssm e n  w h o  h a v e  b e e n  su e d . W h a t fo llo w s  

is th e  s to ry  o f  R o b e r t D . R o g e rs, s e n io r  v ic e  p re s id e n t o f  

L u b b o c k  M a n u fa c tu r in g , a s  to ld  to  th e  U .S . S e n a te  C o m ­

m erc e  C o m m itte e  a n d  to  State Legislatures m a g a z in e .

In 19 7 7  a T e x a s  ju r y  re tu rn e d  a  v e rd ic t  a g a in s t  th e  

L u b b o c k  M a n u fa c tu r in g  C o m p a n y , a tru c k - tr a i le r  m a n u fa c ­

tu re r ,  in  a p ro d u c t  l ia b i l i ty  a c t io n . T h e  c a se  a ro s e  w h e n  in  

1 9 7 5  th e  d r iv e r  o f  a t r a c to r - t r a i le r  c a r r y in g  p ro p a n e  g a s  

s w e rv e d  to  a v o id  a c a r .  T h e  t r a i le r  tu rn e d  o n to  its  s id e , 

sm a sh in g  in to  a  b r id g e  a b u tm e n t.  W h en  th e  p o in t  o f  th e  

b r id g e  p ie rc e d  th e  ta n k , th e  p ro p a n e  g a s  e x p lo d e d , k i ll in g  

o r  in ju r in g  s e v e ra l  p e o p le .

T h e  in ju re d  p e rso n s  a n d  th e  fa m ilie s  o f  th e  d e c e a se d  su e d

PRO PERTY A N D  L IA B IL ITY  PREM IUM S 
As a Percent o f G ross N ationa l P .oduc l

1970 197= 1980 1985

Sourer: Consume: ted -a:ion o f Am en..,

L u b b o c k  a lle g in g  th a t i t s  t r a n s p o r t  t r a i le r  w a s  d e fe c t iv e ly  

d e s ig n e d . A c c o rd in g  to  .h e  p la in t i f f s ,  th e  t r a i le r 's  c e n te r  o f  

g r a v i ty  w a s  to o  h ig h . T h e s e  c h a rg e s  w e re  d e n ie d  b y  R o g e rs  

w h o  say s, "L ubbock, tra ile rs  h a v e  th e  lo w e st c e n te r  o f  g ra v ity  

o f  a n y  in  th e  in d u s t r y ."

N o n e th ele ss, R o g ers  te s tifie d  th a t L u b b o c k  M a n u fa c tu r in g  

fa ce d  a $ 2 0  m illio n  ju d g m e n t— th e  lim it in  i t s  l ia b i l i ty  

in su ra n ce  p o lic y . T h e  c o s t o f  l ia b il i ty  in su ra n c e  a n d  la w y e rs ' 

fe e s  a f te r  th e  a c c id e n t, h e  sa id , u lt im a te ly  d r o v e  L u b b o c k  

o u t o f  b u s in e ss .

" M y  fa m ily  a n d  I ,"  R o g e rs  sa id , " h a d  n o th in g  b u t th e  

d e e p e s t h e a r tfe l t  s y m p a th y  fo r  th e  v ic t im s  o f  th is  te r r ib le  

t ra g e d y . Y et th e  c o n s e q u e n c e s  to  m y  fa m i ly  a n d  o u r  b u s i ­

n ess  o n ly  c o m p o u n d e d  th e  tra g e d y . T h e  d e m ise  o f  L u b b o c k  

M a n u fa c tu r in g  C o . d id  n o t b e n e f i t  a n y o n e . In  m y  m in d , it 

w a s  th e  la w y e rs  a n d  o u r  c u r re n t  le g a l s y s te m  th a t  m u s t b e  

h e ld  re s p o n s ib le  fo r  th e  b a n k r u p tc y  o f  th e  b u s in e s s  m y  

fa m ily  s tru g g le d  to  m a in ta in  fo r  o v e r  5 0  y e a r s ."

R o b e r t  R o g e rs ' s to r y  is  n o t  is o la te d , a c c o rd in g  to  th e  

N a tio n a l A ss o c ia t io n  o f  M a n u fa c tu re r s .  N A M  s a y s  th e  

m a ch in e  to o l in d u s try  h a s  s h r u n k  b y  o n e  q u a r te r  o v e r  th e  

p a s t d e ca d e , in  p a r t  b e c a u se  o f  p r o d u c t  l ia b i l i ty  la w s u its .  

T h e  g e n e ra l a v ia t io n  in d u s try  h a s  re d u c e d  e m p lo y m e n t b y

6 6  p e rc e n t,  a n d  N A M  c la im s  p ro d u c t  l ia b i l i ty  s u i ts  a re  a n  

im p o r ta n t  re a s o n  fo r  th e  in d u s t r y 's  d e c lin e , T o d a y ,  th e re  

a re  tw o  m a n u fa c tu re r s  o f  fo o tb a ll  h e lm e ts  in  th e  U n ited  

S ta te s ,  d o w n  fro m  1 8  ju s t  a fe w  y e a r s  a g o . A c c o r d in g  to  

N A M , p ro d u c t  l ia b i l i ty  s u i ts  a re  to  b la m e .

T h e  C h a m b e r  o f  C o m m e rc e  o f  th e  U n ite d  S ta te s  c o n ­

te n d s  th a t p ro d u c t  l ia b i l i ty  s u i ts  a re  a m a jo r  c a u se  

o f  th e  l ia b il i ty  in su ra n c e  c r is is . R e p re se n ta tiv e s  o f  the 

C h a m b e r  h a v e  te s tifie d  th a t th e  a ffo rd a b il i ty  a n d  a v a ila b ili ty  

o f  p ro d u c t  l ia b il i ty  in su ra n c e  a re  " th e  re su lt o f  p ro b le m s  ih a t 

b u s in e sse s  fa c e  w ith  o u r  c u r re n t  to r t  s y s te m ."  W h ile  l ia b il i ty  

in s u ra n c e  r a te s  h a v e  s ta b il iz e d , T h o m a s  A . O 'D a y ,  v ic e  

p re s id e n t  o f  th e  A ll ia n c e  o f  A m e r ic a n  In su re rs , r e p o r ts  th a t 

c o m m e rc ia l  l ia b i l i ty  lo s se s  g re w  621  p e rc e n t f ro m  1 9 6 7  to  

1 9 8 4 .

T h e  a p p r o p r ia te  re s p o n s e  b y  s ta te  le g is la tu re s  a n d  C o n ­

g re s s , a c c o rd in g  to  a s so c ia tio n s  re p re s e n t in g  m a n u fa c tu re rs , 

s m a ll b u s in e s s e s  a n d  in s u re r s ,  is  g e n e ra l to r t  r e fo rm  a n d  

s p e c if ic  r e fo r m s  a im e d  a t th e  p r o d u c t  l ia b i l i ty  s y s te m .

T h e  re c o m m e n d a tio n s  fo r  g e n e ra l to r t  re fo rm  a re  fa m ilia r  

to  m o s t  s ta te  le g is la to r s :  c a p s  o n  d a m a g e  a w a rd s ,  lim its  o n  

p u n it iv e  d a m a g e s ,  lim its  o n  jo in t  a n d  s e v e ra l  l ia b i l i ty ,  

r e d u c t io n  o f  ju d g m e n ts  b y  th e  a m o u n t o f  c o m p e n s a tio n  

r e c e iv e d  b y  p la in t i f f s  fro m  c o lla te ra l  s o u rc e s  a n d  s h o r te r  

s ta tu te s  o f  l im ita t io n .

S o m e  p ro p o s e d  re fo rm s , h o w e v e r ,  a re  a im e d  v e r y  s p e c if ­

ic a l ly  a t p r o d u c t  l ia b i l i ty  a c t io n s .  F o r e x a m p le , s h o r te r  

s ta tu te s  o f  re p o se , w h ic h  a re  b a se d  o n  th e  life  o f  th e  p ro d u c t  

r a th e r  th a n  th e  d a te  o f  in ju ry , w o u ld  lim it s u i ts  w h e r e  a 

p ro d u c t  h a s  re a c h e d  a  c e r ta in  a g e . T h is  re fo rm  is  s u p p o r te d  

b y  th e  r a t io n a le  th a t  a m a n u fa c tu re r  o u g h t n o t  to  b:.- 

r e s p o n s ib le  fo r  th e  fa i lu re  o f  a  1 5 - o r  3 0 -y e a r -o ld  p ro d u c t .  

S im ila r ly ,  r e fo rm s  a im e d  a t  b o ls te r in g  th e  p o te n t ia l  le g a l 

d e fe n se s  a g a in s t su its  m a y  b e  p a r t ic u la r ly  re le v a n t in  p ro d u c t 

c a se s . D e fe n se s  o f  " c o n tr ib u to r y  n e g lig e n c e "  a n d  "m isu se  o r  

a b u s e  o f  th e  p r o d u c t"  m a y  e f fe c t iv e ly  l im it th e  m a n u fa c ­

tu r e r 's  l ia b i l i ty  in  m a n y  c a se s  e v e n  w h e re  a  p r im a  fa c ie  c a se  

h a s  b e e n  m a d e  b y  th e  p la in tiff .  B a rr in g  e v id e n c e  o f  m a n u fa c ­

tu re r s ' " s u b s .  q u e n t re m e d ia l m e a s u re s "  is  s a id  to  b e  p a r ­

t ic u la r ly  a p p r o p r ia te  in  p r o d u c t  c a se s  b e c a u se  a llo w in g  

in tro d u c t io n  o f  su c h  e v id e n c e  m a y  te n d  to  p e n a liz e  f irm s  

m a k in g  g o o d  fa ith  a t te m p ts  to  im p ro v e  th e  s a fe ty  d e s ig n  

o f  th e ir  p ro d u c t s .

T h e  m o s t s ig n if ic a n t  to r t  re fo rm  s p e c if ic a lly  a im e d  a t 

p ro d u c t  c a s e s  is  a  r o l lb a c k  o f  s t r ic t  l ia b i l i ty .  A lth o u g h  

p ro d u c t  l ia b i l i ty  a c t io n s  m a y  b e  b r o u g h t  u n d e r  a n e g lig e n c e  

o r  a  w a r ra n ty  th e o ry , th e  w a v e  o f  su c ce ss fu l p ro d u c t  lia b ility  

a c t io n s  in  a sb e s to s ,  a u to m o b ile  d e s ig n  a n d  to x ic s  c a se s  

c o in c id e d  w ith  th e  d e v e lo p m e n t  b y  s ta te  c o u r t s  o f  a  th ird  

th e o r y  o f  p ro d u c t  l ia b i l i ty ,  s o -c a lle d  s t r ic t  l ia b i l i ty  fo r  

m a n u fa c tu r in g  o r  s e l l in g  a d e fe c t iv e  p r o d u c t  h a t is  u n ­

r e a s o n a b ly  d a n g e ro u s .

S tr ic t  l ia b i l i ty  h a d  its  m o d e rn  o r ig in s  in  a 1 9 6 3  C a lifo rn ia  

ca se , G r e e n m a n  vs. Y u b a  P o w e r  Products. T h e  p la in t i f f  in  

th a t  c a se  w a s  in ju re d  s e v e re ly  w h e n  u s in g  a p c w e r  la th e . 

H e c la m p e d  a  p ie c e  o f  w o o d  in to  th e  la th e , a n d  w h e n  h e 

b e g a n  u s in g  th e  m a c h in e  th e  w o o d  f le w  o u t a n d  s t r u c k  h im  

o n  th e  h e a d . T h e  d e fe n d a n t  fa ile d  to  g iv e  n o tic e  w ith in  th e  

tim e  s p e c if ie d  b y  C a li fo rn ia  la w  fo r  su it  u n d e r  a  w a r r a n ty  

th e o ry . B u t C h ie f  ju s t ic e  R o g e r  T r a y n o r  w ro te  fo r  th e
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C a lifo rn ia  S u p re m e  C o u rt th a t a " m a n u fa c tu re r  is  s t r ic t ly  

lia b le  in  to r t  w h en  an  a r t ic le  h e  p la c e s  o n  th e  m a rk e t ,  

k n o w in g  th a t it is to  b e  u se d  w ith o u t  in s p e c tio n  fo r  d e fe c ts , 

p ro v e s  to  h a v e  a d e fe c t  w h ic h  c a u se s  in ju ry  to  a h u m a n  

b e in g .” T h e  ru le  in  Y u b a  Products  w a s  c o d if ie d  in  S e c tio n  

402A  o f  the S eco n d  R e sta te m en t o f  T o r ts , a h ig h ly  in flu en tia l 

legal re sea rch  a n d  re fe re n c e  p u b lic a t io n  o f  th e  A m e rica n  Law  

In st itu te , a n d  s u b s e q u e n t ly  w a s  w id e ly  a d o p te d  b y  s ta te  

c o u r ts .

S tr ic t  l ia b il i ty  is n o t s u p p o s e d  to  b e  a b s o lu te  l ia b ility , b u t 

th e  s c o p e  o f  l ia b i l i ty  is b r o a d e r  th a n  u n d e r  a n e g lig e n c e  

th e o ry . N eg ligen ce  re q u ire s  so m e  s h o w in g  th a t th e  d e fe n d a n t 

k n e w  o r  sh o u ld  h a v e  k n o w n  a b o u t th e  d a n g e r. S tr ic t  lia b ility  

a v o id s  th is  d if f ic u lt  in q u iry .  It fo c u s e s  o n  th e  p ro d u c t  i ts e lf  

r a th e r  th a n  th e  c o n d u c t  o r  s ta te  o f  m in d  o f  ih e  d e fe n d a n t.  

In m o s t ju r is d ic t io n s ,  th e  p la in t i f f  n e e d  o n ly  e s ta b lis h  th a t 

th e  p ro d u c t  is  b o th  d e fe c t iv e  a n d  u n re a s o n a b ly  d a n g e ro u s .

C r it ic s  o f  s t r ic t  l ia b i l i ty  a lle g e  th a t  a s  a p p lie d  b y  ju d g e s  

a n d  ju r ie s  it o f te n  a m o u n ts  to  n o - fa u l t  o r  a b s o lu te  l ia b i l i ty .  

A la b a m a  s ta te  R e p re se n ta tiv e  P e rry  O . H o o p e r  Jr. sa y s  th a t 

" th e  co u rts  h a v e  a tte m p te d  to  m a k e  m a n u fa c tu re rs , in  e ffe c t, 

th e  in s u re rs  o f  p ro d u c t -r e la te d  in ju r ie s .  T h is  r e s u lts  in  an  

e n t it le m e n t m e n ta lity .  I n d iv id u a ls  s h o u ld  b e  m o re  s e lf -  

re lia n t."  L ia b ility , H o o p e r  s a y s , sh o u ld  b e  fo u n d  o n ly  w ^ r e  

th e re  is  fa u lt  a s  d e fin e d  b y  tra d it io n a l c o n c e p ts  o f  n eg lig e n ce  

in c lu d in g  th e  tra d it io n a l c o n c e p t th a t re q u ire s , a s  a n  e le m en t 

o f c u lp a b i l i ty ,  p r o o f  th a t  th e  d e fe n d a n t  m a d e  a c o n s c io u s  

c h o ic e  r e s u lt in g  in  th e  p la in t i f f 's  in ju ry .

F ru stra te d  b y  th e ir  p e rc e p t io n  th a t  th e  p a c e  o f  s ta te  

p ro d u c t  l ia b il i ty  r e fo rm — o n  s t r ic t  l ia b i l i ty  a n d  o th e r  m a jo r  

r e fo rm s  in  p a r t ic u la r — h a s  b e e n  to o  s lo w , a n d  c o n c e rn e d  

th a t u n ifo rm  s ta n d a rd s  o f  p r o d u c t  l ia b i l i ty  w ill n e v e r  be  

a d o p te d  s ta te -b y - s ta te .  H o o p e r  a n d  m a n y  o th e r s  in  th e  to r t  

re fo rm  m o v e m e n t s u p p o r t p ro p o se d  fe d e ra l p ro d u c t  lia b ility  

le g is la tio n  " so  lo n g  a s  to u g h  to r t  r e fo rm  la w s  in th e  s ta te s  

a re  p r o te c te d ."

T h e  N a tio n a l A ss o c ia t io n  o t  M a n u fa c tu re r s  re p o r te d  to  

C o n g re s s  th a t " th e  im p a c t o f  th e  c u r re n t  5 0  s ta te  p ro d u c t  

l ia b il i ty  la w s  h a s  b e e n  d e v a s ta t in g — p r o d u c t  p r ic e s  h a v e  

in creased , p ro d u c ts  h a v e  b e e n  d isc o n tin u e d , in n o v a t io n  h a s  

been  s lo w e d , p la n ts  h a v e  c lo s e d , a n d  th o u s a n d s  o f  A m e r i­

ca n s  h a v e  lo s t th e ir  jo b s . "

C o n su m e r g ro u p s  d isa g re e  w ith  su c h  c rit ic ism  o f s ta te  law . 

T h e y  a ss e r t  th a t " s ta te  p ro d u c t  l ia b i l i ty  la w  is  th e  b a c k b o n e  

o f  c o n s u m e r  p ro te c t io n  in o u r  m a rk e t  e c o n o m y . P ro d u c t  

l ia b il i ty  d is c ip lin e s  th e  m a rk e tp la c e  b y  fo rc in g  th o se  w h o  

m ak e  d e fe c tiv e  p ro d u c ts  to  p a y  fo r  th e  in ju rie s  th e ir  p ro d u c ts  

c a u se ."  A c c o rd in g  to  P a m e la  G ilb e r t, a  c o n su m e r  a d v o c a te , 

th e  re fo rm s  p ro p o s e d  " w o u ld  u n fa ir ly  a n d  c ru e lly  d e n y  

v i c t i m s . . . th e ir  r ig h t fu l  c o m p e n s a tio n , a n d  it w o u ld  c re a te  

a  m o re  d a n g e ro u s  s o c ie ty  fo r  e v e r y b o d y  b e c a u se  o f  re d u c e d  

in c e n tiv e s  to  fix  o r  re c a ll  d e fe c t iv e  p r o d u c t s ."  T h e se  v ie w s  

a re  s h a re d  b y  o th e r  o p p o n e n ts  o f  p ro d u c t  l ia b i l i ty  re fo rm  

o fte n  in c lu d in g  m e m ' . t s  o f  th e  p la in t i f f s ' b a r ,  la b o r  u n io n s  

a n d  v ic t im s ' g ro u p s .

J u st a s  th e  c a se  fo r  p r o d u c t  l ia b i l i ty  r e fo rm  is  o f te n  

p re s e n te d  in  th e  fo rm  o f  c a se  h is to r ie s  o f  in d iv id u a l 

b u s in e ssm e n  w h o  h a v e  s u f fe r e d  in  p r o d u c t  l i t ig a t io n , so  

the ca se  a g a in s t p ro d u c t  l ia b ili ty  re fo rm  is  o fte n  p re se n te d  

in  th e  fo rm  o f  c a se  h is to r ie s  o f  in d iv id u a l p la in t i f f s .

T a k e  f o r  e x a m p le  G r y c  vs. D a y t o n  Hudson,  th e  c a se  o f  

th e  4 -y e a r -o ld  g ir l  w h o  s u f fe r e d  s e c o n d  a n d  th ird  d e g re e  

b u rn s  th a t,  a c c o rd in g  to  th e  M in n e so ta  S u p re m e  C o u r t,  

p e rm a n e n t ly  s c a r re d  h e r  " a rm s , c h e s t , b r e a s ts ,  s to m a c h , 

b a c k ,  n e c k  a n d  c h in ."  S h e  w a s  w e a r in g  p a ja m a s  m a d e  o f  

a c o t to n  m a te r ia l c a lle d  " f la n n e le t te ."  A s  th e  c o u r t  re p o r te d  

th e  fa c ts , w h e n  th e  l i t t le  g ir l  re a c h e d  o v e r  a n  e le c t r ic  s to v e  

b u r n e r  to  tu rn  o f f  a  r in g in g  t im e r, h e r  f la n n e le t te  p a ja m a  

to p  b u r s t  in to  f la m e s .

T h e  l i t t le  g i r l 's  p a re n ts  b r o u g h t  a p ro d u c t  l ia b i l i ty  a c t io n  

a g a in s t  th e  m a n u fa c tu re r ,  c la im in g  th a t  b e c a u se  th e  p a ja m a  

to p  w a s  m a d e  w ith  f la m m a b le  c o t to n  th a t  h a d  n o t b e e n  

t r e a te d  w ith  f i r e  r e ta rd a n t ,  i t  w a s  a n  u n re a s o n a b ly  d a n g e r ­

o u s , d e fe c t iv e  p ro d u c t .  T h e  m a n u fa c tu re r , th e y  sa id , sh o u ld  

th e re fo re  b e  s t r ic t ly  l ia b le  fo r  c o m p e n s a to ry  a n d  p u n it iv e  

d a m a g e s .

T h e  tr ia l  c o u r t  e n te re d  a  ju d g m e n t o n  a  ju r y  v e r d ic t  o f  

$ 7 5 0 ,0 0 0  c o m p e n s a to ry  d a m a g e s  a n d  $ 1  m illio n  in  p u n it iv e

LOSSES A N D  LOSS AD JUSTM ENT EXPENSES 
Consum er Price Index jn d  G ross N ationa l Product 

vs. Com mercia l Lines

C P I G N P —  A ll C orr.m ercia i L ines C om m erc ia l L ia b i l i t y . . . .  G ene ra l L ia b ility  . .
Source: Insurance Services L'fice; A llunce o f American Insurers

d a m a g e s . In 19 80 , th e  M in n e so ta  S u p re m e  C o u r t  u p h e ld  th e  

ju d g m e n t.  C o n s u m e r  g r o u p s  h a ile d  it a s  a  la n d m a r k  

d e c is io n . A c c o r d in g  to  P u b lic  C itiz e n , a c o n s u m e r  g ro u p  

fo u n d e d  b y  R a lp h  N a d e r : " S u b s e q u e n t  to  G r y c  a n d  s im i la r  

c a se s , f la n n e le t te  w a s  ta k e n  o f f  th e  m a rk e t  a n d  fe d e ra l  la w  

w a s  a m e n d e d  to  p r o v id e  s t r o n g e r  f la m m a b i l i ty  s ta n d a rd s  

fo r  c h ild re n 's  s le e p w e a r ."  S ta te  c o u r t  ca ses  lik e  Gryc,  a c c o rd ­

in g  to  c o n s u m e r  a d v o c a te s ,  h a v e  b e e n  a  m a jo r  f a c to r  in  th e  

re d u c t io n  o f  a c c id e n ta l d e a th s  a n d  in ju r ie s  in  th e  U n ited  

S ta te s  in  re c e n t y e a rs .

O p p o n e n ts  o f  p ro d u c t  l ia b i l i ty  r e fo rm  d is p u te  th e  a lle g a ­

tio n  th a t ju d g m e n ts  a n d  s e tt le m e n ts  in  p ro d u c t  l ia b i l i ty  ca se s  

h a v e  c o n tr ib u te d  s ig n if ic a n tly  to  th e  l ia b ili ty  in su ra n c e  c ris is . 

B o b  H u n te r , p re s id e n t o f  th e  N a t io n a l In su ra n c e  C o n s u m e r  

O rg a n iz a t io n ,  c la im s  th a t  th e  c r is is  in  th e  a v a i la b i l i ty  a n d  

a f fo r d a b i l i ty  o f  l ia b i l i ty  in s u ra n c e  th a t  s t r u c k  in  19 8 4  w a s  

"a  m a n u fa c tu re d  c r is is  in te n d e d  to  b lo a t  in s u re r  p r o f i t s  a n d  

re d u c e  v ic t im s ' r ig h ts ."  H u n te r  b la m e s  th e  1 9 8 4 -8 6  in su ra n c e  

c r is is  o n  th e  f lu c tu a t io n s  in  th e  in s u ra n c e  c y c le , a g g ra v a te d , 

h e  s a y s ,  b y  r e c k le s s  p re m iu m  c u ts  a n d  o v e r re l ia n c e  o n  

in v e s tm e n t  in c o m e  a t  th e  to p  o f  th e  c y c le  in  1 9 8 1 -8 2 . H e 

a ls o  b e l ie v e s  th a t  th e  in d u s t r y 's  m o n o p o ly  p ra c t ic e s  p u sh  

u p  p r o p e r ty  a n d  c a su a lty  in su ra n c e  c o s ts , p a r t ic u la r ly  a t  th e  

b o t to m  o f  th e  c y c le , a n d  h e  c a lls  fo r  C o n g re s s  to  re p e a l  th e
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in d u s t r y 's  e x e m p tio n  f ro m  fe d e ra l  a n t i t ru s t  la w s  th a t 

p ro h ib it  p r ic e -fix in g , m a rk e t  a llo c a tio n s  a n d  s im ila r  c o llu s iv e  

p ra c t ic e s .  T o  H u n te r 's  m in d , " T h e  c r is is  is  w ith in  th e  

in s u ra n c e  in d u s try ,  n o t  th e  c o u r t s ."

M a n y  p ro d u c t  l ia b i l i ty  r e fo rm  p ro p o s a ls  a re  a lle g e d  to  

a r b i t r a r i ly  c u t  o f f  th e  r ig h ts  o f  v ic t im s . S ta te  R e p re s e n ta ­

t iv e  J e f fre y  J. T e itz , c h a irm a n  o f  th e  R h o d e  Is la n d  H o u se  

J u d ic ia ry  C o m m itte e ,  m a in ta in s  th a t  " o f  a ll th e  p ro p o s e d  

to r t  r e fo rm s ,  c a p s  o n  r e c o v e r y  a re  th e  m o s t in v id io u s  

b e c a u se  th e y  ta k e  c o m p e n s a tio n  a w a y  fro m  th e  m o st s e v e re ­

ly  in ju re d  p e r s o n s  w h o  h a v e  a lr e a d y  g o n e  th ro u g h  th e  leg a l 

p ro c e s s  a n d  p r o v e n  th e ir  c a s e ."  O p p o n e n ts  s a y  lim its  o n  

p u n it iv e  d a m a g e s  w o u ld  s t r ip  th e  c o u r t s  o f  a n  im p o r ta n t  

to o l fo r  d e te r r in g  c o r p o r a te  w ro n g d o in g .  A s  fo r  lim its  on  

p a in  a n d  s u f fe r in g  a w a rd s ,  a D a ik o n  S h ie ld  v ic t im  re p lie s  

th a t "u n le ss  y o u  h a v e  a c tu a lly  been  in  th e  s itu a tio n  o f  lo s in g  

y o u r  m o s t v a lu a b le  p o s s e s s io n  a s  a  w o m a n , y o u r  fe r t i l i ty ,  

y o u  c a n n o t u n d e rs ta n d  th a t th e re  is  a g r e a t  d e a l o f  p a in  a n d

IN JU IUES A N D  DEATHS ON -THE-JO I’

Source: Consumer Federation of America

s u f fe r in g  in  a d d it io n  to  th e  p h y s ic a l  in ju ry . T h e  p s y c h o ­

lo g ic a l e f fe c t  is q u ite  s e v e re  a n d  it w a r r a n ts  a t te n t io n ."  

A c c o rd in g  to  T e itz , " to r t  re fo rm  sh o u ld  b e  a im ed  a t rc ’a c in g  

t r a n s a c t io n  c o s ts  w ith in  th e  le g a l p ro c e s s ,  n o t re d u c in g  

c o m p e n s a t io n  to  v ic t im s ."

Jo A n n  D o ro sh o w , a n  a s s o c ia te  o f  R a lp h  N a d e r  a t  th e  

C e n te r  fo r  th e  S tu d y  o f  R e sp o n s iv e  L aw , e x p la in s  th a t  c o n ­

s u m e r  g r o u p s  o p p o s e  lim its  o n  jo in t  a n d  s e v e ra l  l ia b i l i ty .  

S h e  s a y s  th a t  " w h e re  y o u  c a n 't  lo c a te  a ll th e  d e fe n d a n ts ,  it 

is  fa i r e r  fo r  a  d e fe n d a n t  w h o  is  c u lp a b le  to  b e a r  th e  c o s t  o f  

th e  to r t  th a n  to  p la c e  th ? ' b u rd e n  o n  th e  v ic t im ."

A c c o rd in g  to  B o b  L em b o , w h o  re p re se n ts  th e  A sso c ia t io n  

o f  T r ia l  L a w y e rs  o f  A m e r ic a , a d d it io n a l m a n u fa c tu re r  

d e fe n se s  b a s e d  o n  m isu se  o f  th e  p ro d u c t  o r  c o n fo rm ity  w ith  

g o v e rn m e n t  s a fe ty  s ta n d a r d s  w o u ld  b e  e x c e s s iv e ly  r e s t r ic ­

t iv e .  L e m b o  s a y s  th e  c u r re n t  te s t  in s ta te  la w  fo r  m isu se , 

w h e th e r  it is " fo re s e e a b le "  b y  th e  m a n u fa c tu re r , w o rk s  w e ll. 

It m a y  b e  m isu se  o f  a p ro d u c t  fo r  a c h ild , o r  a n  a d u lt  fo r  

th a t m a tte r , to  s t ic k  h is  h a n d  in a  w in d o w  fa n , b u t  m a n u fa c ­

tu r e r s  c a n  fo re s e e  th e  p r o b a b i l i t y  th a t  p e o p le  m ig h t d o  it 

u n le s s  a p r o te c t iv e  c a g e  c o v e r s  th e  fa n . A n d . th e y  sa y , 

m a n u fa c tu re r s  s h o u ld  b e  s t r ic t ly  l ia b le  i f  th e y  fa i l  to  in s ta ll  

su c h  a  s a fe ty  d e v ic e . L e m b o  s a y s  th a t  " ju d g e s  u su a lly  re c o g ­

n iz e  m isu se  a n d  d e a l w ith  it b y  g iv in g  th e  ju ry  a p p r o p r ia te  

in s tru c t io n s ."  S im ila r ly ,  L em bo  m a in ta in s  th a t g o v e rn m e n t

s a fe ty  s ta n d a rd s ,  su c h  a s  F ood a n d  D ru g  A d m in is t ra t io n  

a p p ro v a l,  s h o u ld  n o t d e te rm in e  th e  is su e  o f  p r o d u c t  s a fe ty .  

"R ig h t n o w , e v id e n c e  th a t a  p ro d u c t  m et g o v e rn m e n t  s a fe ty  

s ta n d a rd s  is a d m iss ib le .  It is a  to u g h  b u rd e n  f o r  th e  p la in ­

t i f f 's  a n o r n e y  to  g e t o v e r .  Y ou  h a v e  to  p r o v e  th a t  th e  s ta n ­

d a rd s  w e re  in  id e q u a te  o r  th a t th e  h a z a rd  w a s  o u ts id e  th e  

sco p e  o f  th e  g o v e rn m e n t re g u la to ry  p ro c e s s ."  T h e  fla n n e le tte  

b a b y  p a ja m a s  in  th e  G r y c  ca se , c o n s u m e r  g r o u p s  p o in t o u t, 

m et g o v e rn m e n t  s ta n d a rd s .

A c c o rd in g  to  D o ro sh o w , s h o r te r  s ta tu te s  o f  l im ita t io n  o r  

s ta tu te s  o f  re p o se  c u t o f f  v ic t im s ' r ig h ts ,  e v e n  w h e re  a 

p ro d u c t  su c h  a s  a n  e le v a to r  is d e s ig n e d  o r  w a r r a n te d  to  

o p e ra te  s a fe ly  fo r  lo n g  p e r io d s  o f  tim e , o r  w h e r e  th e  la te n c y  

p e r io d  o f th e  h a rm  is  lo n g , fo r  e x a m p le , w h e re  w o rk e rs  h a v e  

b e e n  e x p o se d  to  a s b e s to s ,  ra d io a c t iv e  m a te r ia l ,  o r  so m e  

o th e r  to x ic  o r  c a rc in o g e n ic  s u b s ta n c e .

In p a r t ic u la r ,  c o n s u m e r  g ro u p s  a n d  tr ia l  la w y e r s  o b je c t  

to  a  ro l lb a c k  o f  s t r ic t  l ia b i l i ty .  In d e fe n se  o f  s t r ic t  l ia b i l i ty ,  

c o n su m e r g ro u p s  a ss e r t  th a t " b e c a u se  th e  v ic t im  m u s t p ro v e  

th a t  th e  p ro d u c t  w a s  d a n g e ro u s ly  d e fe c t iv e  in o r d e r  to  

p re v a i l ,  th e  p ro d u c t  i t s e lf  s ta n d s  a s  a s u r r o g a te  fo r  th e  

d a n g e ro u s  o r  w ro n g fu l  c o n d u c t  th a t led  to  th e  p r o d u c t 's  

d esign , m a n u fa c tu re  a n d  m a rk e tin g ."  S a y s  S e n a to r  E rn est F. 

H o llin g s  o f  S o u th  C a ro lin a , " S tr ic t  l ia b i l i ty  is  n o t  a b s o lu te  

l ia b i l i ty .  T h e  in ju re d  p ro d u c t  u se r  m u s t p r o v e  th a t  th e  

p r o d u c t  w a s  d e fe c t iv e  in  su c h  a  m a n n e r  a s  to  b e  u n re a s o n ­

a b ly  d a n g e ro u s ."  C o n s u m e r  g r o u p s  m a in ta in  th a t  a  tr a d i­

tio n a l n e g lig e n c e  s ta n d a rd  w o u ld  b e  in a d e q u a te  in  p ro d u c t  

c a se s  b e c a u se  o f  th e  d if f ic u lt ie s  in v o lv e d  in  p ro d u c in g  

e v id e n c e  a b o u t  th e  m a n u fa c tu re r 's  c o n d u c t  a n d  s ta te  o f  

m in d .

O p p o s it io n  to  fe d e ra l p re -e m p tio n  o f  s ta te  p ro d u c t  l ia b il ­

i ty  la w s  c o m e s  fro m  a  d if fe r e n t  q u a r te r .  S o m e  o p p o n e n ts  

o f  fe d e ra l p re -e m p tio n  fa v o r  to r t  re fo rm  a t  th e  s ta te  le v e l 

o r  m a y  h a v e  n o  v ie w  o n  its  m e rits . T h e ir  c o n c e rn  is  a b o u t  

th e  e ffe c t  o n  o u r  fe d e ra l s y s te m  i f  th e  n a t io n a l  g o v e rn m e n t  

a s s u m e s  fro m  th e  s ta te s  m a jo r  r e s p o n s ib i li ty  fo r  th e  la w  o f  

to r ts .  C h ie f  J u stice  H a r ry  L. C a r r ic o  o f  th e  S u p re m e  C o u r t  

o f  V irg in ia  te s t if ie d  b e fo re  th e  U .S . H o u se  E n e rg y  a n d  

C o m m e rc e  C o m m itte e , " S ta te  c o u r t s  a n d  le g is la tu re s  a re  

w e ll -s i tu a te d  to  d e te rm in e  th e  so c ia l a n d  e c o n o m ic  im p a c t 

o f  p re s e n t  la w  o n  th e ir  o w n  c o m m u n it ie s , a n d  m a n y  le g is ­

la tu re s  a lre a d y  a re  im m e rse d  in  p ro d u c t  l ia b i l i ty  is s u e s ."

R e g a rd le s s  o f  w h a t h a p p e n s  in  W a s h in g to n , D .C .,  s ta te s  

w ill c o n t in u e  th ro u g h  1 9 8 8  to  c o n s id e r  to r t  r e fo rm  a n d  

p ro d u c t  l ia b i l i ty  re fo rm  le g is la tio n . C a r e fu l ly  w e ig h in g  th e  

a rg u m e n ts  o f  p ro p o n e n ts  a n d  o p p o n e n ts  o f  p r o d u c t  l ia b i l ­

i ty  re fo rm , le g is la tu re s  g e n e ra l ly  h a v e  ta k e n  a n  e x p e r im e n ­

ta l a p p ro a c h , c a u t io u s ly  e n a c t in g  to r t  r e fo rm s  in  th e  h o p e  

o f  h e lp in g  th e  c o m p e t it iv e n e s s  o f  m a n u fa c tu re r s  a n d  

re d u c in g  in su ra n c e  c o s ts ,  w h ile  a t te m p tin g  to  p re s e rv e  th e  

e ss e n tia l r ig h ts  o f  p la in t i f f s .  It is  r e a s o n a b le  to  e x p e c t le g is ­

la tu re s  to  cc  '1. u e  in  th e  sa m e  m o d e  o f  c a re fu l,  s t e p -b y -  

s te p  c o n s id e ra tio n  o f  th e  issu e .

S e n a to r  R o b ert G . F rey  o f  K an sas p e rh a p s  s p o k e  fo r  m a n y  

o f  h is  c o lle a g u e s  a c ro s s  th e  c o u n try  w h e n  h e  n o te d , "T h e  

is su e  is  n o t  o n e  th a t o f fe r s  e a s y  s o lu t io n s . R e sp o n d in g  to  

v a r io u s  c o n s titu e n c ie s  th ro u g h  th o u g h t fu l  e x p e r im e n ta t io n  

a n d  th e n  w a it in g  to  o b s e rv e  th e  r e s u lts  o f  o u r  e f fo r t s  a re  

a ll p a r t  o f  o u r  le g is la t iv e  p ro c e s s ,"
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March 11, 1988

Alaska State Legislature 
P.O. Box V

Juneau, AK 99811

RE: CS For Senate Bill 211 (Judiciary)

Dear Legislator:

I have just had a chance to review the conference substitute 
for Senate Bill 211 passed out of the Senate Judiciary Committee 
and referred to the Senate Finance Committee. Though the Senate 
Judiciary made some changes the conference substitute is still an 
extremely poor piece of legislation which will have devastating 
effects upon any seriously- injured victims of accidents in 
Alaska. It also adversely effects the efficient operation of the 
civil justice system and reduces the amount of money victims 
receive while increasing the amount of money spent administering 
liability claims.

I will attempt to give you. a quick run down point by point 
of what the conference substitute does. Unfortunately, most of 
the comments that I previously made to you in my letter of 
February 17, 1988 sent to all legislators, are equally applicable 
to this conference substitute.

AS 09.17.010(b) of the proposed amendment lowers the cap of 
$500,000 to $250,000 on pain and suffering, inconvenience, loss 
of enjoyment of life and other non-pecuniary damages. The cap 
does not apply to damage awards for physical disfigurement or 
severe physical damages. The basic idea of placing a cap on a 
personal injury damage award is extremely repugnant and artifi­
cial. Why not place a cap on the amount of money a negligent 
person can be forced to repay if he destroys personal property.
Any limitation, even the $500,000 limitation in place under the 
existing law, sends a message from the Legislature to each indivi­
dual Alaskan that their personal damages are not important, or at 
least not as important as damages to pay their doctor bills and 
bank mortgage payments. Who is the Legislature protecting; the 
individual or the economic forces in our society.

A Professional Corporation
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Placirg caps on individual damage awards is simply wrong. 
This wrongness is further exemplified by the total absence of 
evidence such caps are necessary to reduce insurance rates or 
that any insurance rates have been reduced by such caps. Passage 
of this legislation would send a clear message that you believe 
our society must make a few innocent victims who were horribly 
injured suffer further by limiting the compensation they may 
receive, in order to benefit the profit centers within the insur­
ance industry. I strongly believe all caps on damages should be 
abolished, but if that does not occur, at the very least, no 
change in the law should be permitted.

AS 09.17.020. This effort to amend the punitive damage sta­
tute does not concern me because in reality neither the original 
punitive damage statute nor the proposed amendments change the 
law in any significant way from what it was before the statute 
was enacted. This is simply much adieu about nothing. However, 
it is baffling to me why the Legislature would wish to "seeming­
ly" make it more difficult to obtain punitive damages where it 
was already very difficult to obtain punitive damages before 
1986. Punitive damages are only appropriate to punish evil or 
malicious wrongdoers. This should be promoted by the Legisla­
ture, not made more difficult. ♦ It is the fear of punitive damage 
awards that forces responsibility on certain individuals, and 
organizations who, but for this threat, would act with reckless 
disregard for the rights of members of our society. iPurthermore, 
since punitive damages are excluded from insurance coverage 
routinely, the award of punitive damages does not effect insur­
ance rates.

AS 09.17.030 makes no substantive changes between SB 211 and- 
the conference substitute; that any person who was injured while 
technically committing a crime, versus a felony, will be unable 
to recover damages for personal injury or death. It simply makes 
no sense to me that a person who may be violating the law in a 
very minor way cannot recover any damages when he suffers inju­
ries at the hands of a wrongdoer who is much more culpable. 
Obviously I am not sympathetic to a thief who breaks his leg on a 
landowners premises while he is breaking into the landowners 
home. On the other hand I can't imagina a jury awarding such an 
individual very much money for his injuries either. He would 
have a difficult time finding any attorney willing to handle the 
case because of the unlikelihood of recovery. In looking at this 
proposed amendment, one must question why is it necessary. Is 
there really a problem which requires the substitution of crime 
in place of a felony that is in the current law?
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AS 09.17.040(d). I see the conference substitute i '.11 
follows the language in SB 211 which provides that any party, as 
opposed to only the injured party, may request that future dama­
ges be paid on a periodic payment plan rather than as a lump sum 
payment. This provision is silly. A victim who has fought his 
way through the courts to the conclusion of a trial to obtain 
compensation for his.' damages should not be subjected to the arbi­
trary requests of t’'e wrongdoer that he only be paid his judgment 
for future damages on a piece-meal periodic payment basis. This 
provision will tend to draw out litigation into the future, will 
result in continual administration expenses and will result in 
further involvement of the attorneys in a case. It will simply 
make more money for insurance defense attorneys because of the 
time they have to expend supervising and/or arguing about payment 
of future benefits. Of course, the plaintiffs' attorneys will 
also have to figure out some way to obtain payment.

I imagine this legislation would work like divorce judg­
ments which require payment of child support or alimony into the 
future. The parties are always battling about late payments or 
simply non-payment. Simplification of the tort system should be 
one of the goals of any legislation. This defeats that goal.

AS 09.17.050(a). This provision is the same as was set out 
in SB 211. I have no objection to this provision.

AS 09.17.070 - Collateral Benefits. The drafters of this 
statute should be asked what they were attempting to accomplish. 
Attorneys and the courts would find this bill extremely difficult 
to implement. For instance the bill states: "the triers of fact 
shall be informed of the tax implications of an award of 
damages." The tax implications to whom? By whom are the triers 
of fact to be informed of this information? Must every plaintiff 
that goes to trial be required to employ the assistance of an 
expert witness to testify before the jury as to what he thinks 
the tax implications of a damage award are?

The statute goes on to say that the: "The court may take 
into account the value of a persons' right to coverage exhausted 
or depleted by pa) .ients of these collateral benefits by adding 
back a 'reasonable estimate of their probable value'...". Once 
again presumably an expert witness would be required to testify 
as to what the "reasonable estimate of their probable value." is. 
This is simply more expense and more confusion.

It would appear that the underlying principal behind intro­
duction of this collateral benefit before the jury is to allow 
the jury to see what other benefits an individual has received by
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virtue of his injuries. Traditionally jurors have ot been 
allowed to know whether a defendant was insured or not because 
their determination of what damages the plaintiff has suffered as 
a result of the defendants conduct should be based solely upon 
the evidence as to those damages. To disclose information 
regarding the defendants insurance could taint the jury's deter­
mination as to what the plaintiff should receive. This same 
argument applies whether a plaintiff is rich or poor, has health 
Insurance or not. This evidence should not be considered by the 
jury in determining the extent of damages suffered by that plain­
tiff at the hands of the wrongdoer.

If collateral sources such as health insurance are going to 
be introduced, then why not introduce evidence of all sources of 
wealth available to all parties to the litigation. The law has 
not been based upon the concept of "from the defendant according 
to his ability to pay to the plaintiff according to his need".
It has been based upon the goal of compensating the victim for 
the damages which he proves that he suffered at the hands of the 
wrongdoer. Nothing more should be awarded because of ability tc 
pay and nothing less should be-awarded according to the plain­
tiff 's needs.

The 1986 amendment allows the court, after the juries deci­
sion, to take into consideration collateral benefits available to 
the plaintiff in making adjustments to the jury's award. Though 
I vehemently object to that statute, it certainly has more even- 
handedness and fairness to it than the proposed amendment.

AS 09.17.080(d). This provision is a significant improve­
ment over the language in SB 211, which attempts to impose 
several liability in all cases. However, this statute needs 
additional Improvement or significant additional exemptions for 
the public to be adequately protected. For instance, joint and 
several liability should exist in such situations where damages 
arise out of hazardous waste, intentional torts, where defendants 
have acted in concert, where defendants conspired to commit a 
wrongful act, where one defendants' share of the judgment is 
uncollectable, where the plaintiffs are fault free, where the 
damages arise out of land sale practices, in strict liability 
cases, product liability cases or where the defendcits are more 
than 25% at fault. Notwithstanding the frailties of this sta­
tute as draftp1, it is significantly better than what was origi­
nally intro jed.
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AS 09.17.900. I have no objections to the amendment to the 
definition section which appears to be the same or extremely 
similar to SB 211.

AS 09.60.010. This proposed legislati'... seeks to amend an 
already ambiguous piece of legislation. The proposed amendment 
would abolish the award of attorney's fees in the State of 
Alaska. However, the drafters do not seem to have nerve enough 
to just write the bill up that way.

The state of Alaska is one of the few jurisdictions which 
requires the losing party to pay the prevailing party's 
attorney's fees. This provision is a great deterrent to pursuit 
of marginal lawsuits; after all, if the loser will l:ave to pay 
f o r  pursuing litigation is he more or less likely to take the 
risk of being unsuccessful? The Alaska court system is already 
clogged with civil litigation. The abolition of attorney's fees 
awards against the losing party will only increase the amount of 
litigation since there will be no adverse consequences to going 
to trial other than losing. Insurance companies will force 
plaintiffs to try legitimate cases that are currently being set­
tled, and plaintiffs with marginal cases will go to trial on mat­
ters which they would have dropped in order to avoid the signi­
ficant sanctions of an award of attorney's fees.

The SB 211 amendment to this statute is written as gobbledy- 
gook and for the sake of clear and concise thinking on this sub­
ject, should be scratched. The statute should be amended to 
clearly state that attorney's fees may be awarded to the pre­
vailing party in civil litigation, based upon Civil Rule 82. This 
has been the law in the State and Territory of Alaska since the 
turn of the century.

The additional proposed amendments set out in the conference 
substitute to SB 211 are not objectionable in substance. It 
would appear to be appropriate that the Insurance Directors 
annual report not only include an analysis of medical malpractice 
insur .> e rate changes and their reasons, but also an analysis of 
the ratti changes of all liability insurance in Alaska and the 
profits generated by the insurance carriers issuing the coverage. 
After all, if there truly is an insurance crisis, the Legislature 
and the public should be able to know what type of profit is 
being earned by the insurance industry.



Page Six
March 11, 1988

I hope my observations with reference to the changes to SB 
211 are of benefit to ycu, and if I can be of any assistance to 
you in the future, please feel free to contact me.

Yours very truly,



L A W  O F F I C E S
BERNARD P. KELLY & ASSOCIATES
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April 15, 1988

Dave Donley
Alaska Scate Legislature 
P.O. Box V (MS 3100) 
Juneau, AK 99811

Re: Tort Reform Legislation/Insurance Anti-Trust Suit

Dear Mr. Donley:

I am writing to solicit your support in defeating any further 
tort reform legislation and supporting Alaska's involvement in 
the insurance anti-trust litigation, which Governor Cowper and 
Attorney General Schaible are reviewing. I would also urge you 
to support any insurance reform legislation. Enclosed, for your 
information, is an editorial from the April 13, 1983, Anchorage 
Daily News.

For the last three years we have been attempting to educate the 
public and inform our legislators that the "liability crisis" 
was a fraud perpetuated by the insurance industry to line its 
own pockets and victimize the victims from being adequately com­
pensated when they are injured, through no fault of their own. 
It is very refreshing to see that someone out there has been 
listening, and it is not just an issue between the doctors and 
the attorneys which our local medical community along with the 
local tort reform committee has tried to perpetuate. We are all 
victims of the insurance industry, including the doctors, and 
it is time we put a stop to the blood letting by the insurance 
industry at the expense of our tort system.

Insurance bad faith litigation is on the rise, and it is no 
mystery why it is when you have insurance companies categor­
ically refusing to cover claims that are specifically included 
within their policies and therefore forcing companies or 
individuals to litigate for years to right their arbitrary and 
capricious ruling not to defend, indemnify, etc.
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Whatever you can do to assist the people of Alaska in this 
matter will be greatly appreciated.

Sincerely yours

BERNARD P. KELLY & ASSOCIATES

BERNARD P. KELLY

ko
0036o
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The liability crisis: 
Is it fact or fraud?

Remember the liability insurance crisis? Not so long 
ago, many businesses and cities couldn’t buy coverage at 
any price. Those that could paid a small fortune. The 
subsequent uproar provoked w idespread calls to 
overhaul state liability laws. Alaska lawmakers yielded 
to the clamor last year; a statewide tort reform coalition 
demands still more changes.
i But now it turns out that liability laws may not be 

the culprit after all. The real cause may be an antitrust 
conspiracy.

A t least eight states have filed antitrust suits against 
several of the country’s largest liability reinsurance 
companies. (These are the firms that provide back-up 
coverage to smaller insurance companies.) The suits 
allege the reinsurance firms conspired to force smaller 
insurers to restrict or eliminate coverage — all while 
rates were going up.

Gov. Steve Cowper has asked his attorneys to study 
whether Alaska should join  the suits. From what 
they’ve seen so far, the lawyers think the states have a 
strong case. There’s only one drawback: it could be 
costly for Alaska to battle the well-heeled titans of the 
insurance industry. The case will cost at least $50,000 a 
year, plus staff and travel; it could cost much more.

If further research bears out the state’s preliminary 
legal findings, the suit will be worth the price. A  state 
victory would yield large awards for A laska cities 
victimized by vanishing coverage and high rates. It 
would also make it easier for private firms that had 
liability insurance problems to win damage awards.

Pursuing the suit will cost the state money, but that’s 
part of the price it will have to pay for failing to 
regulate the insurance industry. If the state’s insurance 
watchdogs had been awake, they might have howled. 
Given that they didn’t, joining the suit is a way Alaska 
can start to dig out the facts about the liability  
insurance mess.



CITIZENS COALITION FOR TORT REFORM

Representative Dave Donley 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811

Dear Representative Donley:

Please find enclosed a breakdown of the cost of a recent verdict in 
favor of the plaintiff and against Humana Hospital and MICA, The 
Medical Indemnity Corporation of Alaska.

This case is an example of what really happens in our civil courts. 
Many plaintiff's lawyers have told you that there are not judgements in 
the State of Alaska in excess of one million dollars. , before
you, is an example of one. I am certain that many of you „vve heard 
Mr. Roller, from the Division of Insurance, testify that jury verdicts 
are only the tip of the civil litigation iceberg. Below the water 
level on this iceberg, where we cannot see or measure, are the settled 
cases. Nevertheless, jury verdicts serve as bench marks, or "shadow 
verdicts", if you will, and it is against these verdicts that insurance 
companies attempt to settle claims. There are some interesting facts 
which can be read between the lines in an evaluation of this judgement.

For the record, the Los Angeles County settlement was L650.000.00 with 
the provision that the plaintiff would have to return $300,000.00 to 
California if successful in his Alaska lawsuit. The plaintiff was 
clearly far more successful in Alaska than he was in California. 
Please note the difference between the Alaska award of $1,859,518.90 
and the California award of 650,000.00. This seems "clear and 
convincing evidence" of the value of tort reform in California vs. the 
lack thereof in Alaska.

What is of further interest is that the California settlement was 
reduced to present value - by the Alaska Court - when it subtracted the 
amount from the verdict awarded in Alaska. At the same time the Alaska 
court computed the costs for economic and non-ecomonic costs on the 
basis of future economic value - as opposed to again using present 
economic value - when it came to making the award. It seems to me this 
is a clear inconsistency on the part of Judge Gonzales. Either we 
should calculate everything as present value or at future value, but 
not be selective in calculating the deductions at present value and 
awards at future value.

907-561-6250

April 15. 1988
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Please note the cost of pre-judgement interest of $683,53^.00. The
Alaska tort reform action in 1986 mandates pre-judgement interest be 
calculated from the date of filing. Had the 1986 law been in effect in 
1982, there certainly would have been substantially less prejudgement
interest added to the award in this case. It is also very important to 
note there was no action taken on the Alaska case for a period of one 
year while the litigation was pursued in California. The one year lack 
of action in Alaska forced the pre-judgement interest award to increase 
$117,AA6.

Finally I would like to draw your attention to Rule 82 attorney's
fees. Please note in the Alaska case alone, the cost was $171,319.90.
In its history, MICA has paid out nearly half a million dollars in Rule 
82 fees. To its certain knowledge, MICA has never been successful in 
recovering a single dime for Rule 82 fees when io prevailed. I think 
this illustrates clearly our contention that Rule 82 is a ons-way 
street. It is awarded when there is a pocket to pick; when the e is 
not a pocket, there is no award. The net effect is to increase the 
cost of awards by 10£ or so in the State of Alaska, further testament 
is the fact that we, the consumers, pay a premium rider for Rule 82 
fees for every policy written in the State of Alaska.

Obviously the present liability crises is not over. The tort system is 
a clear and major part of the problem. I would urge your action on tho 
Senate Bill 211, which is presently in Representative Donley’s House 
Labor and Commerce Committee.

SJ----

David A. McGuire, M.D.
Chairman, Citizens’ Coalition for Tort Reform

MKD03003/W
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TO: MICA Executive Committee
MICA Claims Committee

FROM: Janet Johnston,
Claims Manager

DATE: March 17, 1988

RE: Judgement in Justice Case

At 2:00 p.m. this afternoon I was informed by Jim Delaney's 
office that Judge Gonzales had entered judgement in the 
Justice case in the amount of $1,859,518.90. That figure is 
inclusive of prejudgement interest and Rule 82 attorney fees 
but does not include plaintiff's costs which have yet to be 
determined at a ’ost hearing. I do not expect that those 
will exceed $100,000.

The judgement of was broken down as follows:

$ 1,449,160.00 Amount of the verdict
144,916.00 10% plaintiff contributory negligence

$ 1,304,244.00 Subtotal
210,201.00 Present value of L.A. County settle-

--------------  ment as of July 1985

$ 1,094,043.00 Subtotal
89,378.00 Collateral medical benefits

$ 1,004,665.00 
+ 683,534.00

$ 1,688,199.00 
171,319.90

Subtotal
Prejudgement interest at 10 1/2% 
from May 30, 1982 - March 16, 1988

Subtotal
Rule 82 attorney fees

$ 1,859,518.90 Final Judgement

To this final judgement figure will be added plaintiff 
attorney costs as they will be determined by the judge at a 
cost hearing to be held in the future.
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Al ASKA T H A P T F R
THE AMERICAN INSTITUTE OF ARCHITECTS

P .O . BOX 10-3TG3 • ANCH O RAGE , ALASKA 995 I0
April 27, 1988

Reference: SB 21 1 - Publ'1*; Hearing/Teleconference

To: state or Aiasna, House of Representatives, Labor and Commerce 
Committee Members:

Rep. Dave Donley 
Rep. Niilo Koponen 
Rep. Red Boucher 
Rep. Cliff Davidson 
Rep. Johnny Ellis 
Rep. Walt Furnace 
Rep. Curt Menard

I waited for an hour and a half yesterday, Tuesday, to testify in 
favor of SB 211. I will be unable to attend the continuation of 
the teleconference this evening, so I an sending this ietter to 
you today.

I am a Registered Architect in the Stats of Alaska and have my 
own business located in Anchorage. I represent the Alaska 
Chapter of the Amerioan Institute of Architects which has 140 
members in Alaska.
As a body, the architects in the AIA have supported tort reform 
legislation for some time. Our members have suffered greatly in 
this crisis of insurance rate increases. Because of the high 
costs for errors and omissions (E & 0) insurance, many architects 
are forced to go without this insurance. This situation has also 
been exacerbated by the recent court ruling on the Statute of 
Limitations in the State of Alaska. These arn.hi tents unable 
T.n r.n  m p e t e  f o r  S t a t e  a n d  l o c a l ,  p u b l i c a l l , y  f u n d e d  , projects Wfiicn 
reauiro the architect* end engineers to nave & 0 insurance.
This limits the design expertice available to the State and local 
governments.
We feel this legislation (SB 211) ins a step in the right 
direction to help remedy this situation.
The Alaska Chapter, ATA, Executive Board met on April 19, 1880, 
and unanimously passed the following resolution:

The Alaska Chapter, American Institute of Architects, 
supports SB 211 and urges the Alaska House of
Reprosontati-v-c-c to case bhi-o—bill in order to actfleve
meaningfuil tort reform measures during the eunr--*vit 
(rifteentn) legislative session.

For more details, Rich Ritter AIA of Minch, Ritter, Forrest in 
Juneau (586 1371) is available to this committee,

Sincerely,

John F. Ross AIA 
President
Alaska Chapter, American Institute of Architects
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Testimony of James H. Wellman 

Senate Bill NO. 211 (Finance) Amended

I am president of R & M Engineering Consultants, an engineering firm that has 
done business in the Fairbanks area for nearly 20 years. As such, I have 
seme concerns with regard to the proposed bill as it relates tc the needs of 
design professionals.

Professional liability insurance constitutes the single largest individual 
cost for doing business of our firm, exclusive of payroll. -Ihis is the case, 
despite the fact that in nearly 20 years I have never filed a claim with our 
insurance company.

Insurance companies have the image of Alaska as being a high risk state. At 
the present time, I am aware of eleven licensed insurance carriers writing 
liability insurance policies for design professionals in the United States. 
Of these eleven, only five will write insurance in Alaska. Of these five, 
four exclude coverage for work involving geoteehnical engineering (evaluation 
of soils conditions and requirements for structure founcbtions). Since our 
firm provides geoteehnical services, only one licensed insurer remains who is 
willing to provide coverage. is it no wonder that the cost for this 
insurance is astronomical?

T believe that the proposed bill, if suitcbly modified, could effectively 
erase the adverse impression that the insurance companies have of Alaska. 
Although I support the proposed bill, I recommend that deficiencies in the 
following two areas be addressed by amendment.

1) The bill should go further in discouraging frivolous lawsuits. 
Typically, over 50 percent of the lawsuits filed against architects 
and engineers are dismissed, with only about 3 percent ending with a 
court or jury verdict. I recommend that the proposed bill be 
amended to discourage suits that are totally without merit 
including:

a) Putting the plantiffs attorney at risk when he files a case 
without first establishing that there is reasonable cause 
for filing the suit, as is provided in the Federal courts.



Testimony of James H. Welman 
Page two

b) Providing for a review board or for review by an irrpartial 
design professional or university professor, licensed in the 
same discipline as the defendent, to review all cases 
against architects and engineers, prior to the filing of the 
case, to determine if there is reasonable and justifiable 
caise for filing the action. California, Colorado, Hawaii, 
and Kansas have such laws, and according to my 
understanding, they have been effective in these states in 
reducing overall litigation and the number jf jury trials.

2) The bill should protect design professionals from third party claims 
resulting from the death or injury of construction workers. The 
needed protection should apply where the architect or engineer has 
no responsibility for safef:* or control over the portion of the 
premises where the accic ucurred and where the injury did not 
result from the negligent preparation of plans and specifications. 
Nationally, over one-fourth of all claims against architect, and 
engineers are the results of such suits. The requested amendment 
would allcw Alaska to join at least seven other states that prohibit 
such suits.

In summary, T support the bill but would like to see it strengthened to 
reduce frivolous lawsuits and third party suits against architects and 
engineers by injured construction workers. I believe that these two changes 
would eventually result in a significantly lower cost of doing business in 
Alaska.

M U M



26 April 1988

To the House Labor and Commerce Committee 
Chairman Donley, Members

I am Vincent S Haneman, Jr. a Professional Engineer and past 
president of the Alaska Society of Professional Engineers.

The profession of Engineering recognizes the primary rights of 
the individual for redress and compensation for wrongs committed 
by other parties, but the use of this concept to unfairly attach 
the assets of another is a miscarriage of justice. The systems 
which have evolved have provided a gross ever support for those 
members of our society that have found a new method of obtaining 
financial security.

Primary among the problems is the question of jo;nt and several. 
This has led to the "deep pocket" concept and the consideration 
of tying all causes to a source of funding far beyond that which 
either the individual defendant or the provable economic loss can 
sustain. The newspapers are full of the reports of this 
application of the law. A cap on the noneconomic awards is 
necessary to provide a FAIR and JULT compensation for both 
parties.

The rights of the criminal have been promulgated at the expense 
of the average citizen, not involved in crime. The situation has 
developed that "crime does pay". If the Criminal can not succeed 
one way he/she can by going to court, claiming the over use of 
force or restraint caused a hardship that must be redressed.

Punitive damages are an indication that an illegal act was 
committed, that there was intent to do harm. This falls from the 
tort area into the criminal area and therefore should be handled 
in that section of the law. The use of civil justice to deal with 
these crimes is another miscarriage of justice.

The practice of engineering requires the professional to provide 
services that push the frontiers of knowledge to bring the best 
possible product to the client at the least cost with the 
requisite safety and public protection. For this country and for 
Alaska to be competitive, FAIR and JUST application of the laws 
to the designer-builder as well as the client as well as the lay 
public must occur. This does not happen and therefore, the cost 
is increased to cover the potential excessive awards being 
delivered. Outside firms, and outside countries are not faced 
with the problem. The net result is that either our firms are 
going bare or they are loosing to outside competition. This loss 
is a further drain on our economy. The second alternative is just 
as bad, don't use any new concepts, use only time honored methods 
at increased cost to the client and reduced performance. Alaska 
must provide its citizens with the best, with the dollars and 
safety desired.

Please consider the bill under consideration as a must piece of

1



legislation for the citizens of Alaska.

2



Fairbanks 
Memorial Hospital
1650 Cowles Street 
Fairbanks, Alaska 99701 
907-452-8181

STATEMENT TO BE READ BY RUSS COX AT THE
SENATE BILL 211 HEARING BEFORE THE HOUSE, LABOR
COMHERCE COMMITTEE
CHAIRED BY DAVE DONLEY
2:00 PM - APRIL 26, 1988

STATEMENT:

It is clearly the position of Fairbanks Memorial Hospital that we support 

the tort reform bill that is before the House, Labor and Commerce Committee. 

Senate Bill 211 is of paramount importance to this community hospital as we 

face the issues for years to come.

Fairbanks Memorial Hospital is and always has been in favor of several 

liability where we pay for any fault that is, in fact, our fault. We take 

the position where we are willing to pay for what we have caused and no more.

We, representing the hospital and nursing home industry, support this type of 

tort reform and feel it is of paramount importance that liability issues 

offer fair and reasonable cost to the consuming public. In order to keep 

insurance premiums at reasonable costs, it is simply imperative that we 

eliminate the "double-dip" recovery system currently in place. This occurs 

when a plaintiff receives money from multiple sources for the same damages. 

This has happened and is in the process of recurring in court cases related 

to medical malpractice issues at Fairbarks Memorial Hospital.

In all good conscience it is very clearly the position of the Fairbanks 

medical community and the Fairbanks Memorial Hospital that Senate Bill 211 be 

supported as step number 1 in addressing tort reform. We urge your serious 

consideration of this bill.

Operated by Lutheran Hospitals & Homes Society



Key Bank o f A laska
O r

A KeyCorp Bank BANK
PostO llice Box 1230 
Fairbanks, Alaska 99707 -1230  
(9 0 7 )452 -2146

April  26 ,  1988

House Labor and Commerce Committee 
Rep re sen ta t i v e  Dave Donley ,  Cha i rp e r son  
P .O. Box V 
Juneau ,  AK 99811

RE: CS for Senate  Bil l No. 211 ( F in an ce )
Leg i s l a tu re  of the  S ta te  of A lasx .
Fi fteenth L e g i s l a tu r e  -  Second Se s s ion

Dear Rep re sen ta t i v e  Don 'ey:

Key Bank  of A la sk a ,  In te r io r  Reg ion ,  w i sh e s  to e x p r e s s  i t s  s u ppo r t  for 
the above re fe renced  bil l r e l a t in g  to to r t  reform.

The bank  r e p r e s e n t s  many cu s tomer s  and  b u s i n e s s  p e r so n s  in the 
Fa i rb ank s  a rea .  L i k ew i s e ,  we a re  aware  of p r e v io u s  c a s e s  invo lv ing  
e xagge ra ted  c iv i l  pena l t ie s  wh ich  have  been v e ry  harmfu l  to b u s i n e s s e s .

Broad implicat ions o f  th e se  c iv i l  pena l t ie s  have been r i s i n g  in su r an c e  
r a t e s .  In some c a s e s  r i s i n g  premiums have  been e x t r em e ly  detr imenta l 
+° A laskan b u s i n e s s e s .  The cost  of doing b u s i n e s s  in the s t a te  of 
r ^ j s k a  is  a l r e ady  g en e r a l l y  h i g h e r  than in many o the r  p la ce s .  
The re fo re ,  h igh  and r i s i n g  in su r an c e  r a te s  may not be  to le rab le ,  
contr ibu te  to a h i g h e r  ra te  o f b u s i n e s s  f a i l u r e s ,  and may p reven t  new 
b u s i n e s s e s  from forming or e n t e r in g  the s t a te .

Key Bank  of A laska be l i e ve s  that  p a s s a g e  of th i s  Act will r e s u l t  in a 
measurab le  dec rea se  in i n su r an c e  r a t e s  in the s t a te .

S in ce re ly ,
/

Alan W. Fulp 
A s s i s t a n t  Vice P re s id en t

cc: Niilo Koponen, Vice Cha i rpe r son

ALN2/33/1 Invol/ed. Innovative. Professional.
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FEAR. Many people react to discussions of Tort Reform with expres­

sions cf fear. Fear that reform will block legitimate cases. Fear 

that lack of reform will allow liability fees to escalate and busi­

nesses to close.

The current system is not working. Businesses and government entities 

find it harder to find insurance and then to pay for it. The A m e r i c a n  

Bar Association appointed a commission of various lawyers, judges 

and law professors to investigate the matter. They presented 22 

recommendations at the national meeting February 1987. 17 of those

22 items comprised the original tort bill introduced in 1986 to the 

Alaska Legislature. Less than 70C of every dollar won in a Malprac­

tice suit goes to the victim. Our current system is inefficient 

and ineffective in getting a greater share of the money to the 

victim. We also need to understand that there is only a FINITE 

amount of money. Some insurance companies have been bankrupted 

by several large awards— What of the other legitimate victims 

who filed suits but will never receive their fair share????

Americans have lost goods and services as a result of problems 

with access or affordability of insurance. Women in Fairbanks 

have lost the CU-7 IUD and services of an Obstetrician. Pnysicians 

in the Bush can not afford insurance , so they no longer deliver 

babies. Fairbanks has suffered the loss of goods and services.

One Obstetrician in Fairbanks has quit OB. Two Family Practicioners 

in town raised rates 42% in order to continue to do OB— yet 

Lutheran Hospitals say they need a greater level of Insurance. Women 

in Fairbanks buy CU 7 IUDs in Canada.

How much more do we need to lose???? How many more phone Calls 

and letters do you need to receive from us ?? Over 28,000 people 

signed a petition for a referendum ballot to cover one aspect of 

Tort Reform. When do we get help —  for all of us?? The issue is 

here to stay.

Mary C. Wing, MD 

Vice-President

Fairbanks Medical Association
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National Federation 
of Independent Business

The Guaniian o f  SmaJl Business.
April 27, 1988

TO: HOUSE LABOR & COMMERCE COMMITTEE

FROM: GARY L. JENKINS, DIRECTOR, GOVERNMENTAL RELATIONS

SUBJECT: POSITION ON CSSB 211 (Finance) am

This legislation deals with an issue which is of grave concern to 
small business across Alaska. The issue is the unavailability or 
extremely high cost of liability insurance for routine business 
operations. In response to the question on this issue on our 1988 
ballot, NFIB/Alaska members voted 89% in favor, 4% opposed and 7% no 
opinion.

NFIB recognizes the difficulty you have making a reasoned decision on 
the various tort reform issues included in because of the widely
diverse testimony which you have and will receive on the issue. One
conclusion, however, can be reached solely on logic alone. That is 
if there are reasonable limits placed on the potential liability of 
the company writing the insurance, the market will stabilize and
rates will eventually be reduced. It may require a suit against the
insurance industry to bring rates down, however, that is a separate 
issue. The limits on liability must be in place first.

NFIB members across Alaska are confronted with the problems arising 
from the high cost or unavailability of: liability insurance on a 
daily basis. In many cases businesses have been forced to close 
because they could not obtain necessary liability insurance. Since 
small business creates the majority of new jobs created in Alaska, 
this problem adds to the existing serious ebonomic conditions across 
the State of Alaska. The NFIB members in your district urge you to
pass out SB 211 retaining the existing provisions.

If any members of the committee have questions regarding our position
on SB 211, feel free to contact me at 586-4100.

NFIB/ALASKA 
Legislative Office 
P.O. Box 210194 
Auke Bav, AK 99821 
907/586-4100



P R O F E S S I O N A L  ENQ/NjgJr/fS IN P R I V A T E  PftACTfCC

- Alaska Chapter -

27 April, 1988

Legislative Information Office

To: Representative Donley, Chairman-Labor & Commerce Committee 

Re: SB 211

Dear M r, Donley and committee members:

M y  name : e  W illem  Van Hemert and I represent the Alaska section o f Professional 
Engineers in Frivaie Practice (ASPE/PEPP)'1̂  pasrehairnranmd'S tate ' d e te p r e io -  
the national PEPP Board o f Governors. ASPE/PEPP includes over 100 engineers 
statewide, practicing in all engineering disciplines. As an organization we have 
maintained involvement in important state-wide issues. SB 211 is very important to 
us and we strongly urge your support. Tort reform  is not an issue o f who is at fault 
but rather one of common sense. As professionals we are all responsible for our 
actions as engineers, however, we do not believe we must pay the cost o f mistakes 
caused by others. For this reason we urge your support of SB 211.

A P ra c t ic e  Section  of the A la sk a  So c ie ty  of P ro fe s s io n a l E n g in e e rs  
3 8 0 0  A rctic B lvd . S u ite  2 0 3  A nchoragu , A la sk a  9 8 6 0 3
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Ketchikan General Hospital
3100 TONGASS AVE.
KETChiKAN, ALASKA yyyui 
907-225-5171

April 27, 1988

Representative David Donley. Chairman 
Labor § Commerce Committee 
Box V
Juneau, AK 99811

RE: Committee Substitute for Senate 3ill 211

Representative Donley 8 Members of the Committee:

Thank you for the opportunity to testify. I urge passage of 
Committee Substitute for Senate Bill 211:

Section I
The cap limit is important on non-economic damages at the 
$100,000 level. I understand that this does not limit economic 
or punitive damages.

Section II
Clarification in this section is very important in that 
punitive damages should be paid for "clear and convincing 
evidence of "fraud, malice, gross negligence or reckless 
misconduct by the defendant.

Section V
It makes sense to allow either the plaintiff or the defendant 
to choose periodic payments rather than one huge payment, For 
many of our smaller businesses this amendment could be vital.
It does not concern me that the trial attorneys may have a 
complicated payment schedule rather than one huge contingency 
fee. I think this amendment is in the public's interest.

Section VII
This section seems to be the heart of the Bill. One should be 
liable for damages to the extent of one's negligence. To allow 
the "deep pocket theory of justice" to continue to exist is 
costing millions. It seems logical that the defendant pay for 
his or her degree of fault and not 200% of their fault if it is 
less than 50% as the law now requires.

Section XII
I urge that by the elimination of Rule 82 you allow the market 
to set the hourly and contingency fee, without the influence of 
a State civil rule agreed to by attorneys. It is my 
understanding that no other State in the Union has anything 
like Rule 82.

KCH Q
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Representative David Donley 
Page 2

In conclusion, I know the trial lawyers have spent a great deal 
of money to defeat this Bill and others like it. Most of us do 
not have that kind of money. I believe this Bill protects the 
rights and interests of the victim while providing some relief 
for the business community as well as local governments, school 
districts and the State of Alaska.

Passage of this bill wouih be in the public's interest. I urge 
your passage of it and support for passage on the floor of the 
House. Thank you again for the opportunity to testify.

Sister Barbara Haase 
Administrator



Ketchikan General Hospital
3100 TONGASS AVE.
KETCHIKAN, ALASKA 99901 
907-225-5171

April 27, 198*
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Representative David Donley,Chairperson 
Labor $ commerce committee 
Box V
Juneau, Alaska 99811

RE: Committee Substitute for Senate Bill 461

Representative Donley § Members of the Committee:

You have heard much testimony regarding emergency services in 
hospitals and the effect of the Supreme Court's recent decision on 
Jackson vs. Powers which "legislates" deep pocket responsibilities 
to hospitals, I found their decision now being applied to
u l o l e l i i u n  a s  w e l l .  The  h u s p i l a l  I s ,  h e l d  l i u b l v  f u i  a l l  u £  t h e
actions and medical judgments of members of its medical staff 
without requiring the plaintiff to prove negligence on the part of 
the hospital or to prove the hospital has violated any specific 
regulatory requirement.

In ca^s*^ln*(*dy, heard in this state, the effect has been that the 
plaintiffs dropped the suit against th’P' phy^cia|^»nd held only the 
hospital responsible (See Justice vs. Humana HosPTOl). The affect 
is that the hospital would be forced to sue the physic .ans involved 
to recover at least some damages. I find this position untenable 
for any kind of continued team effort to care for patients - and'1' 
good patient care is what we all want. However, not every patient 
outcome will be perfect, nor can every procedure produce a miracle.

SR 461 c^rcrts t.he Supreme Court ruling by clarifying that 
hospitals are not liable for acts or omissions of non-employed 
physicians or other health professionals soley for the reason that 
they must provide those services under Alaska Statute anH~ 
Regulations. The Bill returns the law to where it was prior to the 
Court's decision, with the hospital liable for its own negligence or 
intentional misconduct. We also understand that we still have the 
responsibility of properly credentialing, referencing and reviewing 
the actions of the members of the medical staff. We also must see 
that peer review is properly conducted within the medical staff jf 
aach hospital. Therefore, we feel we are not allowing negligent 
physicians to operate within our hospitals. Rather, we are trying 
to make certain that they are human beings and that we can help one 
another as much as possible to see that high quality medical care is 
available to all Alaskans.

I urge your committee to pasj Committee Substitute for Senate Bill 
461 and also to support it on the floor of the House. The State of 
Alaska's health facilities need this legislation.

|\/~4f|ter 3arbara Haase 
V_Administrator
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Dave Donley, Representative 
House Labor & Commerce Committee
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Donley:

I am enclosing a recent memorandum from the staff at Providence Hospital.
As you may know, the Supreme Court recently, in its Jackson vs Powers de­
cision, allocated to the Hospital a non-delegable duty relative to care 
provided within the Emergency Room. This, in the view of the Sisters 
of Providence, has substantially increased their liability relative to 
malpractice actions against the Hospital. In their opinion, they already 
have an unacceptably highk exposure, and the Supreme Court decision makes 
their continued operations untenable without enjoining physicians in the 
lawsuits provided.

Please note the second motion enacted by the Executive Committee of the 
staff of Providence Hospital, April 13, 1988. The unhappy fact of the 
matter is that continued escalation of liability exposure has brought 
the staff of Providence Hospital and the Administration of Providence 
Hospital, to very bitter loggerheads. There is more than a possibility 
that medical services are going to be curtailed as a result of this Sup­
reme Court interpretation and as a result of the attendant liability.

Clearly there are at least two factors operating in this arena. The first 
is the magnitude of the liability, and the second is the distribution of 
the liability. Many may not quarrel that the distribution of the liability 
is appropriate relative to the Supreme Court's decision in Jackson vs Powers 
Nevertheless, .if that's the case, then the magnitude of the liability must 
be reduced or^simply not tenable for the hospital to continue with the kind 
of loss exposure that it's had.

I am also enclosing correspondence between our Clinic, Anchorage Orthopedic 
Associates, and the other large orthopedic clinic in Anchorage, namely the 
Anchorage Fracture & Orthopedic Clinic. Again, I think the correspondence 
is self-explanatory. Nevertheless it's worth pointing out that from our 
point of view,(that is Anchorage Orthopedic Association), we cannot take 
the risk of interpreting films that are copies because they may miss some 
important detail. Anchorage Fracture & Orthopedic Clinic does not feel
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they can release the films because they've had instances in which the 
films have been stolen, misplace, lost, etc. If litigation ensues and 
the films are not available, it's the physician's word against the patient 
and the plaintiff attorney. Clearly an untenable situation for "risk man­
agement". The immediate consequence to the citizens of the State of Alaska 
is that when I see a patient for a second opinion, I'm compelled to order 
new X-rays. These X-rays are an approximate cost of $150.00. Given that 
I see an average of five to ten patients in any given week for second op­
inions, the arithmetic becomes important.

Representative Donley, this is an important problem, and we cannot afford 
to continue to ignore it. I understand that the Attorney General is con­
templating action against the insurance companies for anti-trust, etc. To 
the extent that such activities are responsible for the present state of 
affairs, we support that investigation. To say that that alone -is suffic­
ient is clearly short-sighted if not self-serving. I'm certain that you 
are well aware that the Medical Mutual Insurance Companies in the State of 
Alaska have nothing whatever to do with Aetna, SIGNA, or any of the other 
ma.icr insurance companies that are being part of this action. To say that 
the action on the part of those insurance companies has anything whatever 
to do with the current state of affairs so far as medical liability insur­
ance is concerned is to obscure the issue.

In 1976 and '76, the liability crisis became acute within the State of Alaska. 
There was a period of time in which medical care was provided only on an em­
ergency basis. There were patients who were denied care because of their 
affiliation with identifiable subsets of the community. This is an unhappy 
state of affairs and should not be allowed to occur again. I do not feel 
that we can afford to ignore any longer that 20 to 40% of the physicians 
in the State of Alaska are uninsured, and not by choice. The insurance is 
available, it's simply not affordable. Recent verdicts and settlements in 
Malpractice actions illustrate the point. It's not clear to me that we can 
afford a system that allocates one individual $1 . 8  million dollars when he's 
already received $650 thousand from a settlement in California. The parents 
of a baby born in Ketchikan recently received $2.2 million dollars and the 
lawsuit continues. It doesn't take a genius to do the arithmetic to divide 
these kind of costs amongst the citizens of a state of 500,000 people. I 
urge your expeditious action to hold a hearing on Senate Bill 211 and the 
related issue of defining hospital liability.

DAM:1i
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GOOD AFTERNOON, MY NAME IS ART JACOBS, AND I HAVE RECENTLY 

RETIRED FROM A POSITION AS A PRINCIPAL IN AN ENGINEERING FIRM HERE IN 

ANCHORAGE. 1 WILL ADDRESS THREE OF THE ITEMS CONTAINED IN CSSB 211.

THE FIRST ITEM IS THE PROPOSED CAP ON NON-ECONOMIC DAMAGES.

THESE ARE DAMAGES WHICH CANNOT RATIONALLY BE ASSESSED IN TERMS OF DOLLARS,

AND WHICH ARE TYPICALLY DETERMINED BY JURIES AS A RESULT OF THE EMOTIONAL 

PLEAS OF THE ATTORNEY REPRESENTING THE PLAINTIFF. THE TRUE MOTIVATOR WHICH 

DETERMINES^AMOUNT CLAIMED IN MOST OF THESE CASES IS THE RESULTANT INCREASE 

IN THE FEE COLLECTED BY THE PLAINTIFF'S ATTORNEY, RATHER THAN HIS CONCERN 

FOR THE WELFARE OF HIS CLIENT. WE NEED NOT ONLY A CAP ON AWARDS IN THIS 

CATEGORY OF DAMAGES, BUT ALSO A REASONABLE SCHEDULE OF ATTORNEY'S FEES.

THE SECOND ITEM I WISH TO ADDRESS IS THE PUNITIVE DAMAGES SECTION. 

THESE DAMAGES ARE SUPPOSEDLY IMPOSED BECAUSE OF ILLEGAL ACTIONS BY THE DEFENDANT 

WHICH RESULTED IN THE CLAIMED INJURIES. If THAT IS THEIR TRUE BASIS, ANY 

PENALTY, OR FINE, WHICH IS WHAT IT WOULD AMOUNT,TO SHOULD BE IMPOSED,

AND COLLECTED, BY THE STATE, WITHOUT ALLOWING A ̂ PERCENTAGE OF THE AMOUNT 

TO FURTHER ENRICH THE PLAINTIFF'S ATTORNEY.

THE LAST ITEM IS PURE SEVERAL LIABILITY. I BELIEVE THIS SHOULD 

BE APPLIED IN ALL CASES, WITHOUT THE EXCEPTIONS WRITTEN INTO THE SENATE 

BILL. EACH DEFENDANT SHOULD BE MADE RESPONSIBLE FOR ONLY HIS OWN ACTIONS,

NOT FOR THE ACTIONS OF OTHERS WHO MAY NOT BE ABLE TO PAY, OR WHO MAY BE 

MORE SUCCESSFUL THAN HE IN HIDING OR DISGUISINC jSETS.

IN CLOSING, ijwOULD LIKE TO SAY THIS BILL, WHICH IS A WELCOME 

ADDITION TO EXISTING LAW, STILL FALLS SHORT OF COVERING THE AIMS OF THE 

TORT REFORM MOVEMENT.



M E M O R A N D U M

TO: ALL MEMBERS OF THE PROVIDENCE HOSPITAL MEDICAL STAFF

FROM: GEORGE RHYNEER, M.D., PRESIDENT, MEDICAL STAFF

DATE:

SUBJECT: ACTIONS OF THE EXECUTIVE COMMITTEE MEETING OF APRIL 12, 1988 

APRIL 13, 1988

The following motion was passed at the Executive Committee meeting on April 

12, 1988.

Thomas Vasileff, M.D. moved that the Executive Committee representing 
Providence Hospital Medical Staff, believes that a major error in policy 
and/or judgment has occurred (perhaps secondary to poor legal advice), 
reflected by recent actual and threatened legal actions by the Sisters of 
Providence resulting in the unwilling embroilment of staff physicians in 
malpractice suits.

We believe such actions, taken without the acquiescence of the Medical Staff, 
are harmful, both to the affected physicians and to the staff in general. 
These actions are furthermore harmful to Providence Hospital and to the 
Mission of the Sisters of Providence.

We are aware of the potential grave consequences faced by all hospitals in 
Alaska because of the Jackson/Powers Supreme Court Decision. It is our firm 
belief that solutions are best achieved through meaningful dialogue between 
physicians and hospitals and are willing to participate in dialogue among all 
affected parties, including hospital administrators and representatives of the 
legal and insurance industries.

Additionally, we request reasoned investigation of the above actions which 
have been taken by the Siste*s' employees and representatives, and request 
participation of the Executive Committee in this analysis and in subsequent 
corrective actions by the Sisters. We further request Mr. Camosso to commit 
tonight that there will be no further legal actions against physicians.

Finally, we ask that all completed legal actions such as outlined in paragraph 
one be immediately dropped.

The motion was seconded by James Lanier, M.D. and the motion carried with 2 
voting against and one abstention.

A second motion was also passed which is as follows:

Mohammed Sarwar, M.D. moved that if the action is turned down by the Governing 
Board, it is recommended that a meeting of the General Staff be called within 

ten days. The motion was seconded by Thomas Vasileff, M.D. and approved by 
the Executive Committee.

MOTION AS AMENDED

MOTION

1137m



A N C H O R A G E  B R A N C H

AMERICAN SOC IETY OF C IV I L  ENGINEER

A RESOLUTION 

SUPPORTING ALASKAN TORT REFORM LEGISLATION

WHEREAS: Alaskan communities, businesses, school districts and
private citizens continue to suffer undue economic hardships 
due to the problems of limited availability and premium 
escalation of insurance coverage, and

WHEREAS: A fundamental cause of Alaska's continuing liability crisis
is the increasing and unpredictable size of damage awards 
and settlements, and

WHEREAS: Backlogged courts, windfall verdicts, high transaction costs
of our legal system and escalating liability insurance 
prices are symptoms of the need for clear and decisive 
reforms, and

WHEREAS: There exists a widespread awareness of the need for change
and some legislative reforms have been enacted, the need for 
comprehensive, fair and reasonable reforms has not been 
satisfied.

NOW, THEREFORE BE IT RESOLVED THAT:

The Anchorage Branch of the American Society of Civil 
Engineers supports HB250 and CSSB211 (Finance) and urges the 
Alaska House of Representatives to act on these Bills in 
order to achieve meaningful reform measures during the 
current (fifteenth) legislative sessions.

Signed: w b i A
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CITIZENS COALITION FOR TORT REFORM

Senator Jalmar (Jay) M. Kerttula 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811

Dear Senator Kerttula:

Please find enclosed a breakdown of the cost of a recent verdict in 
favor of the plaintiff and against Humana Hospital and MICA, The 
Medical Indemnity Corporation of Alaska.

This case is an example of what really happens in our civil courts. 
Many plaintiff’s lawyers have told you that there are not judgements in 
the State of Alaska in excess of one million dollars. Here, before 
you, is an example of one. I am certain that many of you have heard
Mr. Roller, from the Division of Insurance, testify that jury verdicts
are only the tip of the civil litigation iceberg. Below the water 
level on this iceberg, where we cannot see or measure, are the settled 
cases. Nevertheless, jury verdicts serve as bench marks, or "shadow 
verdicts", if you will, and it is against these verdicts that insurance 
companies attempt to settle claims. There are some interesting facts 
which can be read between the lines in an evaluation of this judgement.

For the record, the Los Angeles County settlement was $650,000.00 with 
the provision that the plaintiff would have to return $300,000.00 to 
California if successful in his Alaska lawsuit. The plaintiff was 
clearly far more successful in Alaska than he was in California.
Please note the difference between the Alaska award of $1,859,518.90
and the California award of 650,000.00. This seems "clear and 
convincing evidence" of the value of tort reform in California vs. the 
lack thereof in Alaska.

What _s of further interest is that the California settlement was 
reduced to present value - by the Alaska Court - when it subtracted the 
amount from the verdict awarded in Alaska. At the same time the Alaska 
court computed the costs for economic and non-ecomonic costs on the
basis of future economic value - as opposed to again using present
economic value - when it came to making the award. It seems to me this 
is a clear inconsistency on the part of Judge Gonzales. Either we
should calculate everything as present value or at future value, but 
not be selective in calculating the deductions at present value and 
awards at future value.

907-561-6250

April 15. 1988

P.O. Box 201668 •  Anchorage, Alaska 99520
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Please note the cost of pre-judgement interest of $683,534.00. The
Alaska tort reform action in 1986 mandates pre-judgement Interest be 
calculated from the date of filing. Had the 1986 law been in effect in 
1982, there certainly would have been substantially less prejudgement
interest added to the award in this case. It is also very important to 
note there was no action taken on the Alaska case for a period of one 

year while the litigation was pursued in California. The one year lack 
of action in Alaska forced the pre-judgement interest award to increase 
$117,446.

Finally I would like to draw your attention to Rule 82 attorney’s
fees. Please note in the Alaska case alone, the cost was $171,319.90.
In its history, MICA has paid out nearly half a million dollars in Rule 
82 fees. To its certain knowledge, MICA has never been successful in 
recovering a single dime for Rule 82 fees when it prevailed. I think 
this illustrates clearly our contention that Rule 82 is a one-way 
street. It is awarded when there is a pocket to pick; when there is 
not a pocket, there is no award. The net effect is to increase the 
cost of awards by 10£ or so in the State of Alaska. Further testament 
is the fact that we, the consumers, pay a premium rider for Rule 82 
fees for every policy written in the State of Alaska.

Obviously the present liability c-1s<*3 is not over. The tort system is 
a clear and major part of the problem. I would urge your action on the 

Senate Bill 211, which is presently in Representative Donley’s House 
Labor and Commerce Committee.

Chairman, Citizens' Coalition for Tort Reform

MKD03003/vv
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TO: MICA Executive Committee
MICA Claims Committee

FROM: Janet Johnston,
Claims Manager

DATE: March 17, 1908

RE: Judgement in Justice Case

At 2:00 p.m. this afternoon I was informed by Jim Delaney's 
office that Judge Gonzales had entered judgement in the 
Justice case in the amount of $1,859,518.90. That figure is 
inclusive of prejudgement interest and Rule 82 attorney fees 
but does not include plaintiff's costs which have yet to be 
determined at a cost hearing. I do not expect that those 
will exceed $ 1 0 0 ,0 0 0 .

The judgement of was broken down as follows:

Amount of the verdict 
1 0% plaintiff contributory negligence

Subtotal
Present value of L.A. County settle­
ment as of July 1985

Subtotal
Collateral medical benefits

$ <,449,160.00
— 144,916.00

$ 1,304,244.00
- 2 1 0 , 2 0 1  . 0 0

$ 1,094,043.00
— 89,378.00

$ 1,004,665,00
+ 683, 534 .00

$ 1,6 8 8 , 199.00
+ 171,319.90

Subtotal
Prejudgement interest at 10 1/2% 
from May 30, 1982 - March 16, 1988

Subtotal
Rule 82 attorney fees

$ 1,859,518.90 Final Judgement

To this final judgement figure will be added plaintiff 
attorney costs as they will be determined by the judge at a 
cost hearing to be held in the future.



Mr. C h a i r m a n ,  and m e m b e r s  of the Co mmittee ;

T h a n k  y o u  for the o p p o r t u n i t y  to testify. I am Dr. 

A n n e t t e  T h o r n ,  a b o a r d  c e r t i f i e d  s p e c i a l i s t  in 

i n t e r n a l  m e d i c i n e .  I am also a s p e c i a l i s t  in p u b l i c  

h e a l t h ,  o c c u p a t i o n a l  m e d i c i n e ,  and t ox ic ol ogy. I do 

w o r k  for the state, but to da y I am not t e s t i f y i n g  as 

a r e p r e s e n t a t i v e  of t h e  s t a t e ,  but i n s t e a d  as a 

p r i v a t e  c it i z e n .  The a d m i n i s t r a t i o n  has not t a k e n . a  

p o s i t i o n  on this l e g i s l a t i o n  so it is very i m p o r t a n t  

t h a t  y o u  u n d e r s t a n d  t h a t  n o n e  of my v i e w s  r e f l e c t  

the p o s i t i o n  of the a d m i n i s t r a t i o n .

H o w e v e r ,  as a m e m be r of the p u b l i c  h e a l t h  c o m m u n i t y ,  

I am v e r y  c o n c e r n e d  a b o u t  the p u b li c h e a l t h  p o l i c y  

i m p l i c a t i o n s  of the b i l l  b e f o r e  you, S e n a t e  B i l l  

2 1 1 . I a m  a l s o  c o n c e r n e d  a b o u t  t h e  b i l l  as a 

p h y s i c i a n  who needs m a l p r a c t i c e  in order to be able 

to p r a c t i c e .  I m a y  n e v e r  b e a b l e  to m a k e  m y  

o c c u p a t i o n a l  h e a l t h  s k i l l s  a v a i l a b l e  in p r i v a t e  

p r a c t i c e  in A l a s k a  due to the cost of m a l p r a c t i c e .  I 

am v e r y  c o n c e r n e d  a b o u t  b o t h  i m p l i c a t i o n s  of th e 

bill.

C u r r e n t l y  th e t o r t e  s y s t e m  is the o n l y  e f f e c t i v e  

d e t e r r e n t  a g a i n s t  i r r e s p o n s i b l e  d i s r e g a r d  for the



h e a l t h  a n d  s a f e t y  of i n d i v i d u a l s  e x p o s e d  to to xi c 

c h e m i c a l s  in t h e i r  h o m e s ,  in t h e  p r o c e s s  of 

p r o d u c t i o n ,  or while e n j o y i n g  hobbies.

T h e  t o r t e  s y s t e m  a c t s  as t h e  o n l y  r e a l  s a n c t i o n  

w h i c h  is e f f e c t i v e l y  m a k i n g  p r o d u c e r s  w arn p o t e n t i a l  

u s e r s  of t h e  t r u e  h e a l t h  h a z a r d s  of a c h e m i c a l  

p r o d u c  t .

S i n c e  the  t o x i c  t o r t e  c a s e  la w has d e v e l o p e d  (in 

s u c h  i n s t a n c e s  as t h e  J o h n s  M a n s v i l l e  A s b e s t o s  

c a s e ) , I have n o t e d  a p r o g r e s s i v e  i m p r o v e m e n t  in the 

q u a l i t y  of the i n s t r u c t i o n s ,  i n f o r m a t i o n  a nd  the 

w a r n i n g s  m ade a v a i l a b l e  to the p u b l i c  and the us er s 

of p r o d u c t s .

H o w e v e r ,  t h e r e  are m a n y  p r o d u c e r s  who still r e f u s e  

to a p p r o p r i a t e l y  w a r n  c o n s u m e r s  of the p o t e n t i a l  

d a n g e r s  of p r o d u c t s  for fear of l o o s in g sales. O nl y  

w h e n  t h e  m o n e t a r y  c o n s e q u e n c e s  of c o n c e a l i n g  

i n f o r m a t i o n  o u t w e i g h  p o t e n t i a l  p r o f i t s ,  w i l l  

p r o d u c e r s  t a k e  n o t e  a n d  ac t r e s p o n s i b l y  e i t h e r  by 

r e m o v i n g  d e f e c t i v e  or d a n g e r o u s  p r o d u c t s  f r o m  the 

m a r k e t  or by a p p r o p r i a t e  e f f e c t i v e  w arning s.

I U D s  p r o v i d e  an e x a m p l e  of this. W hen I was a 

m e d i c a l  s t u d e n t  in 19 74, the l i t e r a t u r e  w a s



3

r e p l e t e  w i t h  s t u d i e s  s h o w i n g  that IUDs could 

c a u s e  i n f e r t i l i t y ,  s e p t i c  s h o c k  a n d d e a t h .  

Y e t  p r o d u c e r s  d i d  n o t  p r o v i d e  w a r n i n g s  or 

g u i d e l i n e s  for u s e  in y o u n g  w o m e n  who m i g h t  

w a n t  to h a v e  c h i l d r e n .  In fact they c o n t i n u e d  

to r e a s s u r e  p h y s i c i a n s  of t h e i r  s a f e t y .  

P h y s i c i a n s ,  c o n t i n u e d  to insert IUDs in young 

w o m e n  d e s p i t e  t h e  f i n d i n g s  i n  t h e i r  

liter at ur e . F i n a l l y  m u l t i p l e  suits br ou gh t by 

i n j u r e d  w o m e n  h a s  r e s u l t e d  i n  b e t t e r  

i n f o r m a t i o n  p r o v i d e d  to p h y s i c i a n s  about the 

r i s k s  by the p r o d u c e r s  and the r e m o va l of the 

D a l c o n  S h i e l d  f r o m  t h e m a r k e t .  I p e r s o n a l l y  

p r e s e n t e d  t h e  d a t a  to t h e  d e p a r t m e n t  of 

O b s t e t r i c s  a n d  G y n e c o l o g y  but c o u l d  get no 

c h a n g e  in the p r a c t i c e  of i n s e r t i n g  IUDs in 

y ou ng  w o m e n  by m e m b e r s  of the d e p a r t m e n t .

W h e n  y o u  l i m i t  the p u n i t i v e  d a m a g e s  by r e q u i r i n g  

s u c h  a h i g h  b u r d e n  of p r o o f ,  l i m i t  n o n e c o n o m i c  

d a m a g e s  due to p a i n  a n d  s u f f e r i n g  to $ 1 0 0 , 0 0 0  and 

a l l o w  t h e  e s c a p e  f r o m  j o i n t  a n d  s e v e r a l  

r e s p o n s i b i l i t y  in s u c h  c i r c u m s t a n c e s ,  y o u  d e t o o t h  

the o n l y  e f f e c t i v e  p u b l i c  h e a l t h  s a n c t i o n s  s o c i e t y  

has a g a i n s t  the p o i s o n i n g  or i n j u r y  of c o n s u m e r s  in 

the c om munity, in the w o r k p l a c e  or at home.



I h a v e  seen this time and time a g a i n  in A l as ka  w it h 

e m p l o y e e s  i n j u r e d  by a c h e m i c a l  w h i c h  the e m p l o y e r  

a n d  the e m p l o y e e  h a d  no i d e a  w a s h a r m f u l .  I have 

c a l l e d  t h e  p r o d u c e r  w h o  c l a i m s  t h a t  s u c h  w e l l  

d o c u m e n t e d  d a m a g e  is i m p o s s i b l e .  Onl y  a ft er  c i ti ng  

a r t i c l e  a f t e r  a r t i c l e  a b o u t  an e f fe ct  that is well 

k n o w n  to o c c u r  as a c o n s e q u e n c e  of the c h e m i c a l ,  

d o e s  the m a n u f a c t u r e r  a c k n o w l e d g e  the problem, and 

p r o m i s e  that t hey will put w a r n i n g s  on the product. 

H o w e v e r  in f o l l o w  u p  of s u c h  p r o d u c t s  t h e  

i m p r o v e m e n t  i n  w a r n i n g  d i d  n o t  o c c u r .  In m y  

e x p e r i e n c e  this has o c c u r r e d  for e x a m p l e  w ith foam- 

i n - p l a c e  i s o c y a n a t e  p r o d u c t s  w h i c h  are k n o w n  to 

cause s u d d e n  d e a t h  from a n a p h y l a x i s ,  and s ol ve nt s in 

p a i n t s  c o n t a i n i n g  m e t h y l e n e  c h l o r i d e  a c t s  l i k e  

c a r b o n  m o n o x i d e  in t h e  b l o o d ,  a n d c a n  c a u s e  d e a t h  

from a heart a ttack.

It w o u l d  be c h e a p e r  f o r  t h e s e  p r o d u c e r s  to p a y  

$ 1 0 0 , 0 0 0  in n o n e c o n o m i c  d a m a g e s ,  a n d  p a y  e c o n o m i c  

d a m a g e s  f o r  s e v e r a l  c a s e s ,  t h a n  s u f f e r  t h e  

c o n s e q u e n c e s  of l o s s  of p r o f i t  d u e  to a p p r o p r i a t e  

w a r n i n g s  to u n s u s p e c t i n g  consumers.

In t h e w o r k p l a c e ,  the r i g h t  to k n o w  law d o e s  not



have the teet h n e c e s s a r y  to e n s u r e  a d e q u a t e  w a r n i n g s  

i n  m a t e r i a l  s a f e t y  d a t a  s h e e t s  u s e d  to w a r n  

e m p l o y e e s  and e m p l o y e r s  of d a n g e r s  u n l e s s  the torte 

s y s t e m  backs the law up. The p o t e n t i a l  of a s iz e ab le  

a w a r d  f r o m  a t o x i c  t o r t e  a c t i o n  is the o n l y  real 

g u a r a n t e e  t h a t  t h e  MS D S c o n t a i n s  a p p r o p r i a t e  

w a r n i n g s  of s e r i o u s  ha zards. A l o n e , t h e  Right to K now 

L a w  p r o v i d e s  for o n l y  a m a x i m u m  fine of $10,000 for 

a g r i e v o u s  m i s r e p r e s e n t a t i o n  of a d a n g e r  on a 

m a t e r i a l  s a f e t y  data sheet, but most p r o b a b l y  would 

c o s t  t h e  m a n u f a c t u r e r  $ 1 , 0 0 0  for an o m i s s i o n  if 

c a u g h t  by O S H A .  T h e  p r o p o s e d  c h a n g e s  to the torte 

s y s t e m  w i l l  h a v e  u n a n t i c i p a t e d  r e p e r c u s s i o n s  on 

p r e v e n t i v e  m e c h a n i s m s  u p o n  w h i c h  the s o c i e t y  has 

c o m e  to r e l y .  I b e l i e v e  t ha t  m a n y  m e m b e r s  of the 

p u b l i c  w i l l  be d i s m a y e d  by the loss of p r o t e c t i o n s  

w h i c h  they now take for granted, and upo n which they 

rely, when they a c t u a l l y  e x p e r i e n c e  the c o n s e q u e n c e s  

of this kind of c h a n g e  to the torte system.

W h e n  e m p l o y e e s  a r e  h a r m e d  by toxic che micals, they 

o f t e n  h a v e  to t u r n  to the to rt e  s y s t e m  because the 

w o r k e r ' s  c o m p e n s a t i o n  s y s t e m  is e n t i r e l y  inade qu at e 

to c o m p e n s a t e  t h e  e m p l o y e e ' s  h e a l t h  p r o b l e m s .  By 

m a k i n g  t h e s e  k i n d s  of c h a n g e s  to the torte law you 

m a y  be c r e a t i n g  th e s a m e  p r o b l e m s  w i t h  the t o r t e

5
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s y s t e m  t h a t  y o u  n o w  h a v e  w i t h  t h e  w o r k e r ' s  

c o m p e n s a t i o n  system.

T h e w o r k e r ' s  c o m p e n s a t i o n  system, in fact acts as a 

d i s i n c e n t i v e  to e f f e c t i v e  p r e v e n t i v e  of h e a l t h  and 

s a f e t y  in t h e  w o r k p l a c e  b e c a u s e  t h e  c o s t s  of 

i n j u r i n g  a n e m p l o y e e  is n o t  r e a l l y  b o r n e  by the 

p e r p e t r a t i n g  e m p l o y e r .  It is a m o r t i z e d  out o v e r  

m a n y  e m p l o y e r s  and can be c a l c u l a t e d  in as a cost of 

d o i n g  b u s i n e s s .  T h i s  is p r o b a b l y  w h y  e f f e c t i v e  

p r e v e n t i o n  of i l l n e s s  and i n j u r y  in the w o r k p l a c e  is 

the l as t  f r o n t i e r  of p u b l i c  h e a l t h  in why it is so 

d i f f i c u l t  to e l i m i n a t e  u n n e c e s s a r y  i n j u r y  a n d  

i l l n e s s  in the w o r k p l a c e .  We are d o i n g  a b y s m a l l y  on 

a s t a t e  and n a t i o n a l  l e v e l .  A l a s k a  has the h i g h es t 

r a t e  of years of p o t e n t i a l  life lost in the c o u n t r y  

a n d  the s e c o n d  h i g h e s t  i n j u r y  a n d  i l l n e s s  r ate in 

t h e  c o u n t r y .  T h e r e  is no e f f e c t i v e  d e t e r r e n t  to 

t a k i n g  s i g n i f i c a n t  r i s k s  w i t h  e m p l o y e e  h e a l t h  when 

p r o f i t  d u e  to p r o d u c t i o n  is c o m p a r e d  w i t h  the cost 

of an i n j u r y  or i l l n e s s  w h i c h  now can be p r e d i c t e d  

a n d  f i g u r e d  i n t o  the c o s t  of doing b usi ne ss . There 

is a s i g n i f i c a n t  r isk that you will c r ea te  the same 

type of s i t u a t i o n  w i t h  this torte r e f o r m  bill. It is 

a v e r y  bad p u b l i c  h e a l t h  p o l i c y  change.
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T h e r e  is a l s o  a s i g n i f i c a n t  risk that c o m p e n s a t i o n  

w i l l  be i n a d e q u a t e .  By p l a c i n g  caps on n o n e c o n o m i c  

a w a r d s  a nd  r e l y i n g  on the r e p l a c e m e n t  of e c o n o m i c  

l o s s ,  y o u  c r e a t e  a s y s t e m  w i t h  the s a m e  t y p e s  of 

i n h e r e n t  f l a w s  t h a t  y o u  h a v e  in t h e  w o r k e r ' s  

c o m p e n s a t i o n  s y s t e m .  T h e  w o r k e r ' s  c o m p e n s a t i o n  

s y s t e m  is e x p e d i t i o u s  in c o m p e n s a t i n g  i n j u r i e s  due 

to p h y s i c a l  t r a u m a  s u c h  as loss of a f i n g e r  or a 

h a n d  or an e y e  or s o m e t h i n g  w h i c h  is o b v i o u s .  

H o w e v e r  the a w a r d s  a re  o f t e n  t o t a l l y  i n a d e q u a t e  to 

c o m p e n s a t e  the i n d i v i d u a l  for the pai n and s u f f e r i n g  

a n d  the i m p a c t  of t h a t  i n j u r y  on the p e r s o n s  life. 

As an examp le ,  an e m p l o y e e  who looses an arm due to 

n e g l i g e n c e  will at a m a x i m u m  be c o m p e n s a t e d  $59,000. 

An e m p l o y e e  made t o t a l l y  deaf will be c o m p e n s a t e d  at
0

a m a x i m u m  $37,800. By c h a n g i n g  the torte s y s t e m  you 

are l i k el y  to crea te  these kinds of i n e q u i t i e s .

H o w e v e r  the g r e a t e s t  p r o b l e m  is t h a t  m a n y  of the 

c a s e s  a r e  nev er  c o m p e n s a t e d .  The i n s u r a n c e  c o m p a n y  

a u t o m a t i c a l l y  c o n t r o v e r t s  most o c c u p a t i o n a l  d i s e a s e  

c l a i m s  and e m p l o y s  well t r a i n ed  law ye rs  to fight the 

c l a i m .  P r o o f  of i l l n e s s  du e to a c h e m i c a l  e x p o s u r e  

o r  r e p e t i t i v e  m o t i o n  e x p o s u r e  is o f t e n  v e r y  

d i f f i c u l t ,  c o m p l e x ,  a n d  r e q u i r e s  an i m m e n s e  a mount  

of resear ch . Very few p l a i n t i f f s  a t t o r n e y s  have the



e x p e r t i s e  a n d  r e s o u r c e s  to f i g h t  the  i n s u r a n c e  

c o m p a n y  r e s o u r c e s ,  e s p e c i a l l y  w h e n  you c o n s i d e r  the 

l i m i t a t i o n s  p l a c e d  o n  c o m p e n s a t i o n  o f  t h e  

p l a i n t i f f ' s  a t t o r n e y s  by the w o r k e r ' s  c o m p e n s a t i o n  

s y s t e m .  I have found v er y  few a t t o r n e y s  w i l l i n g  to 

t a k e  t h e  t i m e  a n d r e s o u r c e s  n e c e s s a r y  to w i n  the 

e m p l o y e e s  r i g h t f u l  c o m p e n s a t i o n  in o c c u p a t i o n a l  

d i s e a s e  c a se s gi ve n their level of c o m p e n s a t i o n .  The 

a w a r d s  a r e  too s m a l l .  Y o u  r u n  the r i s k  of s i m i l a r  

r e s u l t s  in c i v i l  l i t i g a t i o n  if you make these kind 

of c h a n g e s .  In f ac t, g i v e n  the c o m p l e x i t y  of the 

p r o o f  in o c c u p a t i o n a l  d i s e a s e  cases, the e m p l o y e e s  

w o u l d  be m u c h  more f a i r l y  s e r v e d  and c o m p e n s a t e d  by 

b e i n g  r e m o v e d  e n t i r e l y  f r o m  t h e  W o r k m a n ' s  

C o m p e n s a t i o n  s y s t e m  a n d  a l l o w e d  to t a k e  a c t i o n  in 

c i v i l  c o u r t .  By m a k i n f  t h e  a n t i c i p a t e d  c h a n g e s  

p r o p o s e d  in this bill, you will be r e m o v i n g  m uc h of 

t h e  a l t e r n a t i v e  t h a t  t h e  t o r t e  s y s t e m  o f f e r s  to 

e m p l o y e e s  i n j u r e d  by toxic exp os ur e.

T h e  o n l y  r e a l  r e m e d y  m a n y  i n d i v i d u a l  e m p l o y e e s  or 

c o n s u m e r s  h a v e  at t h i s  p o i n t  is c i v i l  l i t i g a t i o n .  

F o r  m o s t  e m p l o y e e s  d a m a g e d  by a c he mi cal, or toxic 

a g e n t  such as a sb es tos, torte l i t i g a t i o n  is the only 

r e m e d y  w h i c h  can truly c o m p e n s a t e  their loss.

8



Is $ 1 0 0 , 0 0 0  an a d e q u a t e  c o m p e n s a t i o n  for a p e r s o n  

w i t h  the d e g r e e  of p a i n  a n d  s u f f e r i n g  s u ff e r e d  for 

1 2  y e a r s  w h i l e  dying a s l o w  and l a b o r i o u s  de at h di*e 

to a s b e s t o s i s ?  Is $ 1 0 0 , 0 0 0  a d e q u a t e  to c o m p e n s a t e  an 

i n d i v i d u a l  w h o  w a s  k n o w i n g l y  e x p o s e d  to a l u n g  

c a r c i n o g e n ,  and who s p e n d s  two years in seve re  p ai n  

d u e  to l u n g  c a n c e r ;  s u f f o c a t i n g  to d e a t h  w i t h  

r e c u r r e n t  inf ec t io ns , and lack of oxyg e n ? Will it 

be e n o u g h  of a d i s i n c e n t i v e  for a p r o d u c e r  who is 

m a k i n g  m i l l i o n s  off of the p r o d u c t  world wide to not 

c o n c e a l  i n f o r m a t i o n ?  I w o u l d  a s k  y o u  to s e r i o u s l y  

c o n s i d e r  n o t  t a k i n g  a w a y  t h i s  m o s t  i m p o r t a n t  

d e t e r r e n t ,  w h i c h  is p r o t e c t i n g  the h e a l t h  and s a f e t y  

of e m p l o y e e s ,  c on su me rs , and the community.

T h o u g h  t h i s  b i l l  e x e m p t s  h a z a r d o u s  w a s t e ,  

e n v i r o n m e n t a l  p o l l u t i o n  a n d  v i o l a t i o n s  of state or 

f ederal a n t i t r u s t  s t a t u t e s  f rom  s e v e r al  l i a b i l i t y  in 

a c c o r d a n c e  w it h  that p a r t y ' s  p e r c e n t a g e  of fault, it 

d o e s  not e x e m p t  those h a r m e d  by d e f e c t i v e  p roduc ts , 

c h e m i c a l s  o r  to x i c a g e n t s ,  o r  e m p l o y e e s  

i n t e n t i o n a l l y  h a r m e d  by e m p l o y e r s .  These sho uld be 

e x e m p t e d .  W h a t  is m o r e  i m p o r t a n t  is the fact that 

$ 1 0 0 , 0 0 0  in n o n e c o n o m i c  d a m a g e s  is far too little to 

a c t  as  a d e t e r r e n t  in t h i s  d a y  a n d  a g e  w h e r e  

p o t e n t i a l  p r o f i t s  fe\r o u t w e i g h  t h e s e  k i n d  of



c o n s e q u e n c e s  .

I am s y m p a t h e t i c  to t h o s e  w h o  m u s t  s p e n d  y e a r s  in 

c o u r t  d e f e n d i n g  t h e m s e l v e s  a g a i n s t  a s p u r i o u s  

c h a r g e .  I a m a l s o  j u s t  as c o n c e r n e d  as the n e x t  

. n y s i c i a n  as to what I am g o i n g  to have to spend in 

t h e  f u t u r e  in m a l p r a c t i c e  p a y m e n t s .  H o w e v e r  t h i s  

b i l l  d o e s  n o t h i n g  to r e m e d y  t h e s e  s i t u a t i o n s  a n d 

r e m o v e s  the s a n c t i o n s  w h i c h  are vital to p r o t e c t i o n  

of the h e a l t h  of t h o s e  w h o  I went into m e d i c i n e  to 

help. This Bill does n o t h i n g  to r e q u i r e  the l ow er in g  

of p r e m i u m s  or to r e m e d y  the lack of a v a i l a b i l i t y  

o f  i n s u r a n c e  f o r  e n t i t i e s  t h a t  c a n  n o t  g e t  

i n s u r a n c e .  A s t u d y  of the l i n k  b e t w e e n  i n s u r a n c e  

r ates and the am ou n t and f r e q u e n c y  of awa rd s in this 

s t a t e  is a g o o d  idea; but if d o n e ,  w o u l d  p r o b a b l y  

e m b a r r a s s  t h o s e  p h y s i c i a n s  a n d  o t h e r s  ( e x c e p t  for 

t h e  i n s u r a n c e  c o m p a n i e s )  w h o  h a v e  b e e n  c o n v i n c e d  

that this bill is a goo d idea.

I a m  h o w e v e r  c o n c e r n e d  a b o u t  t h e  l a c k  of 

a v a i l a b i l i t y  of a f f o r d a b l e  i n s u r a n c e  in A l a s k a .  I 

b e l i e v e  that f or m u l a s  used by i n s u r a n c e  c o m p a n i e s  to 

p r o j e c t  the p r o b a b i l i t y  of f u t u r e  claims can be u se d  

t o f a l s e l y  e l e v a t e  p r o j e c t e d  c l a i m  c o s t s .  

L e g i s l a t i o n  s h o u l d  be c o n s i d e r e d  w h ic h would crea te
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t w o  i n s u r a n c e  c a t e g o r i e s  f o r  p r o f e s s i o n a l s .  

L e g i s l a t i o n  s h o u l d  r e q u i r e  l o w e r  i n s u r a n c e  r a t e s  

b a s e d  o n a c t u a l  a w a r d s  f o r  a g r o u p  of c o m p e t e n t  

p h y s i c i a n s  and d e s i g n  p r o f e s s i o n a l s  who receive good 

r a t i n g s  fro m t he ir  peers. The State needs c o m p e t e n t  

p r o f e s s i o n a l s  who can p r o v i d e  s e r v i c e s  to all areas 

of t h e  s t a t e .  I b e l i e v e  if l e g i s l a t i o n  c r e a t e d  a 

m e c h a n i s m  of m a n d a t o r y  c o n f i d e n t i a l  peer review as a 

c o n d i t i o n  of l i c e n c e  r e n e w a l ,  i n s u r a n c e  c o m p a n i e s  

a r e  l i k e l y  to be m o r e  t h a n  w i l l i n g  to o f f e r  

i n s u r a n c e  to the g r o u p  w i t h  a d e q u a t e  ratings, even 

w i t h  a c a p  on the i n s u r a n c e .  It is a b o u t  time we 

s t a r t  t a l k i n g  a b o u t  m a n d a t o r y  c a p s  on i n s u r a n c e  

r a t e s  r a t h e r  t h a n  a w a r d  r a t e s .  T h e n  the i n s u r a n c e  

c o m p a n i e s  a n d  the p r o f e s s i o n a l s  are likely to have 

t he  n e e d e d  m o t i v a t i o n  to c o o p e r a t e  in r e a l i s t i c  

r a t i n g s .  O n l y  t h e  n e g l i g e n t  a n d  i n c o m p e t e n t  

p h y s i c i a n s ,  and d e s i g n  p r o f e s s i o n a l s  s h ou ld have to 

p a y  t h e  h i g h e r  r a t e s  b a s e d  u p o n  t h e i r  p e e r ' s  

o p i n i o n s  of them and their own l i t i g a t i o n  history.

I b e l i e v e  the m a j o r i t y  of A l a s k a ' s  p h y s i c i a n s  and 

d e s i g n  p r o f e s s i o n a l s  a r e  c o m p e t e n t  a nd w il l not 

e x p e r i e n c e  the l i a b i l i t y  w h i c h  is being p r o j e c t e d  by 

i n s u r a n c e  f o r m u l a s .  T h e r e  d o e s  not a p p e a r  to be a 

real c r i s i s  in i n c r e a s i n g  ra te s of l i t i g a t i o n  filed,
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or a w a r d s  b a s e d  on a v a i l a b l e  n u m b e r s  q u o te d  d u r i n g  

t h e s e  m e e t i n g s .  T h e  c r i s i s  a p p e a r s  to be due to 

i n t e r n a l  f i n a n c i a l  p r o b l e m s  in t h e  i n s u r a n c e  

i n d u s t r y .

P e r h a p s  t h e  r a t e  of r i s e  of i n s u r a n c e  c a n  be 

c u r t a i l e d  by a t h o r o u g h  i n v e s t i g a t i o n  of i n s u r a n c e  

p r a c t i c e s  u se d  to p r o j e c t  fut ur e awards.

In o r d e r  to a s s u r e  r e l i e f  in m e d i c a l  m a l p r a c t i c e  

rates, I w o u l d  s u g g e s t  the f o l l o w i n g  measures;

1. R e m o v e  a n y  c a p  on a w a r d s  f o r  n o n e c o n o m i c  

d a m a g e s  for p r o d u c t  l i a b i l i t y ,  t o x i c  t o r t e ,  

c o m m u n i t y  p o l l u t i o n  and h a z a r d o u s  waste.

2. P a s s  l e g i s l a t i o n  w h i c h  a d d r e s s e s  the m e d i c a l  

a n d  h o s p i t a l  m a l p r a c t i c e  cris is  s p e c i f i c a l l y ;  

as w e l l  as d e s i g n  p r o f e s s i o n a l  s p e c i f i c a l l y ,  

w h i l e  l e a v i n g  the r e s t  of the t o r t e  s y s t e m  

i n t a c t  so that it may f u n c t i o n  to pro t ec t the 

h e a l t h  and s a f e t y  of the public, the c o m m u n i t y  

and e m p l o y e e s .

3. In o r d e r  to s p e c i f i c a l l y  r e m e d y  the m e d i c a l  

m a l p r a c t i c e  c r i s i s  I w o u l d  s u g g e s t  t h e
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f o 1 1 ow i n g :

a. a l l o w  e x e m p t i o n  f o r  j o i n t  and s e v e r a l

l i a b i l i t y  o n l y  f o r  p h y s i c i a n s  a n d  

h o s p i t a l s .

b. c h a n g e  the l a w to r e m o v e  all d e t e r r e n t s  

a n d  i n t e r f e r e n c e s  in s a n c t i o n i n g  and the 

p o t e n t i a l  r e m o v a l  f r o m  p r a c t i c e  of 

i n c o m p e t e n t  p h y s i c i a n s ,  or p h y s i c i a n s  

u s i n g  m e d i c a l l y  d a n g e r o u s ,  u s e l e s s ,  or 

o t h e r w i s e  u n a c c e p t a b l e  t h e r a p y .  T h e  

c u r r e n t  l e g a l  p r o t e c t i o n s  of p h y s i c i a n s  

in this st at e m a k e s  it v e r y  u n l i k e l y  that 

u n a c c e p t a b l e  p r a c t i c e s  or i n c o m p e t e n t  

p r a c t i t i o n e r s  can be s t o p p e d  through the 

l i c e n s u r e  p ro ce ss.

c. m a k e  i t  n e c e s s a r y  t h a t  a m e d i c a l

m a l p r a c t i c e  p l a i n t i f f  p r i o r  to filing a

c l a i m ,  s h o w  t h a t  s u f f i c i e n t  e v i d e n c e  

e x i s t s  to p u r s u e  a c l a i m  a g a i n s t  an

i n d i v i d u a l  as is r e q u i r e d  for c l a i m s  

r e q u e s t i n g  p u n i t i v e  d a m a g e s .  T hi s w i l l  

cut d own on the u n n e c e s s a r y  d e f e ns e  costs 

in legal fees as well as u n n e c e s s a r y  time
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e x p e n d i t u r e  and stress for p h y s i c i a n s  .

d. b a n  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  w h i c h  

r e q u i r e s  a tail, and i n s t e ad  r e q u i r e  that 

all m a l p r a c t i c e  i n s u r a n c e  be c laims made.

e. c h a n g e  t h e  w a y  f u t u r e  l i t i g a t i o n  

l i a b i l i t i e s  are p r o j ec te d.  If the n u mb e r 

o f  p h y s i c i a n s  is t o o  s m a l l  to m a k e  

r e l i a b l e  p r o j e c t i o n s  of risk for Alaska, 

do not use f o rm u l a s  based on a l i t i g a t i o n  

e n v i r o n m e n t  w h i c h  is e n t i r e l y  d i f f e r e n t  

t h a n  o u r  o w n .  C h o o s e  m o r e  r e a l i s t i c  

p r o j e c t i o n s  b a s e d  on t h e  a c t u a l  s t a t e  

e x p e r i e n c e  e v e n  if t h e  s t a t i s t i c a l  

r e l i a b i l i t y  is i n a d e q u a t e  r a t h e r  t h a n  

r e l y i n g  on o u t s i d e  n u m b e r s  and formulas. 

E v e r y  a c t i o n  f e a s i b l e  n e e d s  to be taken 

to a s s u r e  that p h y s i c i a n s  in the State of 

A l a s k a  are not s u b s i d i z i n g  B r i t i s h  rates.

f. In e x c h a n g e ,  r e q u i re  that the p h y s i c i a n s  

in the s t a t e  d e v e l o p  a set of o b j e c t i v e  

c r i t e r i a  of c o m p e t e n t  a n d  i n c o m p e t e n t  

a c t i o n  a n d  u s e  t h i s  c r i t e r i a  to h a v e  

p h y s i c i a n s  a u d i t  p e e r s .  A m e c h a n i s m  of
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p e e r  r e v i e w  s h o u l d  res ul t in w a r n i n g s  to 

the p h y s i c i a n s  f o u n d  to be d e f i c i e n t .  A 

s u f f i c i e n t  p e r i o d  of time s h ou ld  be g iven

to d e f i c i e n t  p h y s i c i a n s  to give them an 

o p p o r t u n i t y  to d e m o n s t r a t e  t h a t  th e 

d e f i c i e n c i e s  have been r e m e d i e d  and they 

h a v e  c o m e  in l i n e  w i t h  the c r i t e r i a  of 

p e r f o r m a n c e .  T h i s  s h o u l d  p r e c e d e  the 

au di t .result b e i n g  used to i nf l u e n c e  that 

i n d i v i d u a l ' s  m a l p r a c t i c e  r a t e s .  If the 

i n d i v i d u a l  r e f u s e s  to c h a n g e  h a r m f u l  

p r a c t i c e s  or d e f i c i e n c i e s ,  o n l y  t h e n  

w o u l d  the i n d i v i d u a l  l o o s e  the right to 

buy m a l p r a c t i c e  at a lower rate.

As m u c h  as I w o u l d  li ke, for my o w n  p u r p o s e s  to 

n e v e r  h a v e  to f a c e  a m a l p r a c t i c e  claim, I b elieve 

t h e  p e o p l e  of the s t a t e  s h o u l d  c o n t i n u e  to h a v e  

a c c e s s  to f a i r  c o m p e n s a t i o n  f o r  o b j e c t i v e l y  

v e r i f i a b l e  p a i n  and s u f f e r i n g  such as that wh ic h we 

k n o w  o c c u r s  w i t h  c e r t a i n  d i a g n o s e s  such as cancer. 

E c o n o m i c  los se s do not i n c l u d e  the i n c r e a s e d  income 

a nd  h i g h e r  q u a l i t y  of life the i n d i v i d u a l  may have

o b t a i n e d  had the i n d i v i d u a l  not been harmed.
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c o n s i d e r  c h a n g i n g  the law to g u a r a n t e e  that m e d i c a l  

a n d  d e s i g n  p r o f e s s i o n a l s  c a n  g e t  a f f o r d a b l e  

i n s u r a n c e  a n d  n o t  g u t  t h e  e f f e c t i v e n e s s  of t h e  

e n t i r e  tort e system.
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Ketchikan General Hospital
3100 TONGASS AVE 
KETCHIKAN, ALASKA yyyuI 
907-225-5171

April 27, 1988

Representative David Donley, Chairman 
Labor 8 Commerce Committee 
3ox V
Juneau, AK 99811

RE: Committee Substitute for Senate Bill 211

Representative Donley 8 Members of the Committee:

Thank you for the opportunity to testify. I urge passage of 
Committee Substitute*for Senate Bill 211:

Section I
The cap limit is important on p.on-economic damages at the 
$100.000 level. I understand that this does not limit economic 
or "punitive damages.

Section II
Clarification in this section is very important in that 
punitive damages should be paid for "clear and convincing 
evidence of "fraud, malice, gross negligence or reckless 
misconduct by the defendant.

Section V
It makes sense to allow either the plaintiff or the defendant 
to choose periodic payments rather than one huge payment. For 
many of our smaller businesses this amendment could be vital.
It does not concern me that the trial attorneys may have a 
complicated payment schedule rather than one huge contingency 
fee. I think this amendment is in the public's interest,

Section VII
This section seems to be the he«rt of the Bill. One should be 
liable for damages to the extent of one's negligence. To allow 
the "deep pocket theory of justice" to continue to exist is 
costing millions. It seems logical that the defendant pay for 
his or her degree of fault and not 200% of their fault if it is 
less than 50% as the law now requires.

Section XII
I urge that by the elimination of Rule 82 you allow the market 
to set the hourly and contingency fee, without the influence of 
a State civil rule agreed to by attorneys. It is my 
understanding that no other State in the Union has anything 
like Rule 82.

K g H  ( I)
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In conclusion, I know the trial lawyers have spent a great deal 
of money to defeat this Bill and others like it. Most of us do 
not have that kind of money. I believe this Bill protects the 
rights and interests of the victim while providing some relief 
for the business comm.'.* ty as well as local governments, school 
districts and the State of Alaska.

Passage of this bill would be in the public's interest. I urge 
your passage of it and support for passage on the floor of the 
House. Thank you again for the opportunity to testify.

Sister Barbara Haase 
Administrator
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Representative David Donley,Chairperson 
Labor $ commerce committee 
Box V
Juneau, Alaska 99811

RE: Committee Substitute for Senate Bill 461

Representative Donley § Members of the Committee:

You have heard much testimony regarding emergency services in 
hospitals and the effect of the Supreme Court's recent decision on 
Jackson vs. Powers which "legislates" deep pocket responsibilities 
to hospitals. I round their decision now being applied to
ubDleliica as well. The huspiial Is held liable fux all v l  '.lie
actions and medical judgments of members of its medical staff 
without requiring the plaintiff to prove negligence on the part of 
the hospital or to prove the hospital has violated any specific 
regulatory requirement.

in ca^s*airn*idy» heard in this state, the effect has been that the 
plaintiffs dropped the suit against thV physfciaa^and held only the 
hospital responsible (See Justice vs. Humana Hos^^Sl), The affect 
is that the hospital would be forced to sue the physicians involved 
to recover at least some damages, I find this position untenable 
for any kind of continued team effort to care for patients - and 
good patient care is what we all want. However, not every patient 
outcome will be perfect, nor can every procedure produce a miracle.

SB 461 corrects the Supreme Court ruling by clarifying that 
hospitals are not liable for acts or omissions of non-employed 
physicians or other health professionals soley for the reason that 
they must provide Those services under Alaska Statute ancl 
Regulations. The Sill returns the law to where it was prior to the 
Court's decision, with the hospital liable for its own negligence or 
intentional misconduct. We also understand that we still have the 
responsibility of properly credentialing, referencing and reviewing 
the actions of the members of the medical staff. We also must see 
that peer review is properly conducted within the medical staff of 
each hospital, Therefore, we feel we are not allowing negligent 
physicians to operate within our hospitals. Rather, we are trying 
to make certain that they are human beings and that we can help one
another as much as possible to see that high quality medical care is
available to all Alaskans.

I urge your committee to pass Committee Substitute for Senate Bill 
461 and also to support it on the floor of the House. The State of 
Alaska's health facilities need this legislation.

* - -L- ^
*

|\/^31-|ter 3arbara Haase
v-Administrator ___________ _
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A c c o m p a n y i n g  t h i s  m o n t h ' 3  n e w s l e t t e r  i 3  a n  u p d a t e d  b i b l i o g r a p h y  l i s t i n g  
r e c e n t  p u b l i c a t i o n s  o n  p r o f e s s i o n a l  l i a b i l i t y  t h a t  a r e  o f  p a r t i c u l a r  i n t e r ­
e s t .  I n d i v i d u a l  c o p i e s  o f  a r t i c l e s  a r e  a v a i l a b l e  f o r  a  d u p l i c a t i o n  c h a r g e  o f  
$ . 3 0  p e r  p a g e  p l u s  a  $ 3 . 0 0  p e r  o r d e r  h a n d l i n g  a n d  m a i l i n g  c h a r g e .

NEW RESEARCH

T h e  a v e r a g e  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m  f o r  o b s t e t r i ­
c i a n s  h a s  i n c r e a s e d  a l m o s t  2 4 0 %  i n  t h e  l a s t  f i v e  y e a r s ,  f r o m  $ 1 0 , 9 4 6  i n  1 9 8 2  
t o  $ 3 7 , 0 1 5  i n  1 9 8 7 .  T h e s e  r e s u l t s  a r e  c o n t a i n e d  i n  a  r e c e n t l y  r e l e a s e d  s t u d y  
b y  t h e  A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s  ( A C 0 G ) .  T h e  s t u d y ,  
a  s u r v e y  o f  a l m o s t  2 , 0 0 3  o b s t e t r i c i a n s  a n d  g y n e c o l o g i s t s ,  i s  t h e  t h i r d  i n  a  
s e r i e s  o f  b i e n n i a l  r e p o r t s  e x a m i n i n g  t h e  i m p a c t  o f  m e d i c a l  p r o f e s s i o n a l  l i a ­
b i l i t y .

C o n c u r r e n t  w i t h  i n c r e a s i n g  p r e m i u m s ,  a n  i n c r e a s i n g  n u m b e r  o f  o b s t e t r i c i a n s  a n d  
g y n e c o l o g i s t s  r e p o r t  m a k i n g  c h a n g e s  i n  t h e  w a y  t h e y  p r a c t i c e  m e d i c i n e .  A s  t h e  
t a b l e  b e l o w  i n d i c a t e s ,  t h e  p e r c e n t a g e  o f  p h y s i c i a n s  l i m i t i n g  t h e i r  c a r e  o f  
h i g h  r i s k  p r e g n a n c i e s  h a s  i n c r e a s e d  s h a r p l y .  I n  1 9 8 3 ,  t h a t  p e r c e n t a g e  w a s  
1 7 v 7 % .  B y  1 9 8 5 ,  i t  h a d  r i s e n  t o  2 3 . 0 % ;  i n  1 9 8 7 ,  i t  w a s  2 7 . 1 % .  S i m i l a r l y ,  t h e  
p e r c e n t a g e  o f  p h y s i c i a n s  l i m i t i n g  g y n e c o l o g i c a l  s u r g i c a l  p r o c e d u r e s  h a s  i n ­
c r e a s e d  s i g n i f i c a n t l y .  I n  1 9 8 3 ,  t h a t  p e r c e n t a g e  w a s  5 . 7 % ;  i n  s u c c e e d i n g  s u r ­
v e y s ,  i t  w a s  6 . 9 %  a n d  9 . 0 % .  T h e  o t h e r  c a t e g o r i e s  o f  p h y s i c i a n  r e s p o n s e  —  
d e c r e a s e d  n u m b e r  o f  d e l i v e r i e s ,  n o  l o n g e r  p r a c t i c e  o b s t e t r i c s ,  a n d  n o  l o n g e r  
d o  m a j o r  g y n e c o l o g i c a l  s u r g e r y  —  e x p e r i e n c e d  n o  s i g n i f i c a n t  g r o w t h  o r  
d e c l i n e d  s l i g h t l y  o v e r  t h e  p a s t  t w o  y e a r s .  S t i l l ,  t h e  p e r c e n t a g e s  i n  a l l  
t h r e e  c a t e g o r i e s  f o r  1 9 8 7  a r e  u p  o v e r  t h e  f i g u r e s  r e p o r t e d  i n  t h e  o r i g i n a l  
1 9 8 3  s u r v e y .

C h a n g e s  i n  P r a c t i c e s  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s  
a s  a  R e s u l t  o f  P r o f e s s i o n a l  L i a b i l i t y  R i s k s ,  

1 9 8 3 - 1 9 8 7

P h v s i c i a n  R e s D o n s e 1 9 8 3 1 9 8 5 1 9 8 7

D e c r e a s e d L e v e l  o f  H i g h  R i s k  0 B  C a r e 1 7 . 7  % 2 3 . 0 % 2 7 . 1 %
D e c r e a s e d N u m b e r  o f  D e l i v e r i e s 1 0 . 1 1 3 . 7 1 2 . 9
N o  L o n g e r P r a c t i c e  O b s t e t r i c s 9 . 1 1 2 . 3 1 2 . 4
D e c r e a s e d  G y n e c o l o g i c a l  S u r g i c a l  P r o c e d u r e s 5 . 7 6 . 9 9 . 0
N o  L o n g e r  D o  M a j o r  G y n e c o l o g i c a l  S u r g e r y 2 . 5 3 . 3 3 . 3

S o u r c e :  A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s .

Professional L iab ility  C learinghouse , A m erican M edical A ssoc ia tion , C en te r fo r H ea lth  Policy Research . 
515 N . Dearborn S tree t. Ch icnen . Illin o is  60610 . (3 1 2 ) 6 4 5 -5 3 8 0 .



W h i l e  t h e  p e r c e n t a g e  o f  p h y s i c i a n s  w h o  n o  l o n g e r  p r a c t i c e  o b s t e t r i c s  h a s  
l e v e l e d  o f f  o v e r  t h e  p a s t  t w o  y e a r s ,  t h e  c u r r e n t  d a t a  s u g g e s t  t h a t  s u c h  
p h y s i c i a n s  a r e  m a k i n g  t h i s  d e c i s i o n  a t  a n  e a r l i e r  a g e .  I n  t h e  1 9 8 5  s u r v e y ,  
5 4 . 2 %  o f  t h o s e  n o t  p r a c t i c i n g  o b s t e t r i c s  r e p o r t e d  t h a t  t h e ; ,  s t o p p e d  p r i o r  t o  
a g e  5 5 ;  i n  1 9 8 7 ,  t h a t  p e r c e n t a g e  w a s  6 6 . 8 % .  I n  1 9 8 5 ,  2 5 . 3 %  r e p o r t e d  t h a t  t h e y  
s t o p p e d  p r i o r  t o  a g e  4 5 ;  i n  1 9 8 7 ,  t h a t  p e r c e n t a g e  w a s  2 9 . 3 % .  I n  1 9 8 5 ,  2 . 8 %  
r e p o r t e d  t h a t  t h e y  s t o p p e d  b e f o r e  a g e  3 5 ;  i n  1 9 8 7 ,  t h a t  f i g u r e  w a s  6 . 1 % .

T h e  c u r r e n t  s t u d y  i n d i c a t e s  t h a t  o b s t e t r i c i a n s  a n d  g y n e c o l o g i s t s  r e m a i n  t a r ­
g e t s  o f  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  c l a i m s .  O v e r  7 0 %  o f  t h o s e  s u r v e y e d  
r e p o r t e d  t h a t  t h e y  h a d  a t  l e , v ? t  o n e  c l a i m  f i  l e d  _ a g a i n s t  j ™
r f - s r a , .  R e s p o n d e n t s  l i s t e d  a  t o t a l  o f  3 , 0 1 1  c l a i m s .  A p p r o x i m a t e l y  5 2 %  
i n v o l v e d  o b s t e t r i c a l  i s s u e s  a n d  4 8 %  i n v o l v e d  g y n e c o l o g i c a l  c o n c e r n s .  R e s p o n ­
d e n t s  r e p o r t e d  t h a t  a n  a v e r a g e  o f  3 . 5  y e a r s  p a s s e d  b e t w e e n  t h e  t i m e  o f  t h e  
i n j u r y ' s  o c c u r r e n c e  a n d  t h e  c l o s i n g  o f  t h e  c l a i m .

T h e  f u l l  r e p o r t  p r o v i d e s  a  d e t a i l e d  e x p l a n a t i o n  o f  t h e  r e s u l t s  p r e s e n t e d  
a b o v e ,  a s  w e l l  a s  s e c t i o n s  d e a l i n g  w i t h  s u r v e y  d e s i g n ,  p h y s i c i a n  d e m o g r a p h i c s ,  
c o s t s  o f  i n s u r a n c e ,  a n d  t a b l e s  c o m p a r i n g  n a t i o n a l  d a t a  w i t h  t h o s e  g r o u p e d  b y  
g e o g r a p h i c a l  a r e a s .  C o p i e s  o f  t h e  f u l l  r e p o r t ,  e n t i t l e d  " P r o f e s s i o n a l  L i a b i l ­
i t y  a n d  i t s  E f f e c t s :  R e p o r t  o f  a  1 9 8 7  S u r v e y  o f  A C O G ' s  M e m b e r s h i p , "  m a y  b e
o b t a i n e d  f r o m  t h e  D e p a r t m e n t  o f  P r o f e s s i o n a l  L i a b i l i t y ,  T h e  A m e r i c a n  C o l l e g e  
o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  6 0 0  M a r y l a n d  A v e n u e  S . W . ,  W a s h i n g t o n ,  D C ,  
2 0 0 2 4 .  R e p o r t  s u m m a r i e s  a r e  a l s o  a v a i l a b l e  t h r o u g h  t h e  s a m e  a d d r e s s .

FEDERAL DEVELOPMENTS

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  S e r v i c e s  h a s  i s s u e d  p r o p o s e d  r e g u l a t i o n s  
f o r  t h e  n a t i o n a l  d a t a  b a n k  o f  p h y s i c i a n  i n f o r m a t i o n  c r e a t e d  b y  t h e  H e a l t h  C a r e  
Q u a l i t y  I m p r o v e m e n t  A c t .  P L  9 9 — 6 6 0 .  T i t l e  I V .  T h e  d a t a  b a n k  w i n  s e r v e  a s  a  
s o u r c e  o f  i n f o r m a t i o n  o n  a d v e r s e  l i c e n s u r e  a c t i o n s  t a k e n  b y  s t a t e  b o a r d s ,  
p a y m e n t s  o n  m a l p r a c t i c e  c l a i m s ,  a n d  a d v e r s e  a c t i o n s  o n  c l i n i c a l  p r i v i l e g e s .  
T h e  p r i m a r y  p u r p o s e  o f  t h e  d a t a  b a n k  i s  t o  m a k e  i n f o r m a t i o n  a v a i l a b l e  t o  
h o s p i t a l s  a n d  s t a t e  l i c e n s i n g  b o a r d s  f o r  t h e i r  c r e d e n t i a l i n g  a n d  l i c e n s i n g  
a c t i v i t i e s .

T h e  p r o p o s e d  r e g u l a t i o n s  a p p e a r  i n  t h e  M a r c h  2 1 ,  1 9 8 8  F e d e r a l  R e g i s t e r .  C o m ­
m e n t s  m a y  b e  f i l e d  w i t h  H H S  b y  M a y  2 0 ,  1 9 8 8 .  B e c a u s e  n o  m o n e y  w a s  a p p r o p r i ­
a t e d  f o r  t h e  d a t a  b a n k  i n  F Y 8 8 ,  t h i s  a c t i v i t y  i s  n o t  e x p e c t e d  t c  b e  o p e r a t i o n ­
a l  b e f o r e  n e x t  y e a r .

STATE LEGISLATIVE HIGHLIGHTS

T h e  A M A  D e p a r t m e n t  o f  S t a t e  L e g i s l a t i o n  r e p o r t s  t h a t  t h e  O r e g o n  A t t o r n e y  
G e n e r a l  h a s  i s s u e d  a n  o p i n i o n  n e g a t i n g  a  p r o v i s i o n  o f  O r e g o n ' s  1 9 8 7  t o r t  
r e f o r m  l e g i s l a t i o n .  T h e  p r o v i s i o n  w o u l d  h a v e  m a d e  i t  i l l e g a l  f o r  t h e  O r e g o n  
M e d i c a l  A s s o c i a t i o n  t o  r e q u i r e  0 M A  m e m b e r s h i p  b e f o r e  a  p h y s i c i a n  c o u l d  p u r ­
c h a s e  0 M A  g r o u p  m e d i c a l  l i a b i l i t y  i n s u r a n c e .  T h e  a t t o r n e y  g e n e r a l  r u l e d  t h a t  
t h e  p r o v i s i o n  w a s  u n e n f o r c e a b l e  a s  l o n g  a s  0 M A  w a s  c o n s i d e r e d  a  " p u r c h a s i n g  
g r o u p "  u n d e r  t h e  p r o v i s i o n s  o f  t h e  f e d e r a l  l i a b i l i t y  R i s k  R e t e n t i o n  A c t  o f  
1 9 8 6 .

* * *
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April 26, 1.988

Rep. Dave Donley, Chair
House Labor & Commerce Committee
Pouch V
Juneau, AK 99669

Subject* SB 211 - Tort Reform

Representative Donley:
Committee Members:

I am a licensed professional engineer and have been in business 
for over 10 years. Tort reform is essential to the economic 
well-belny of our estate. I am testifying in favor of SB 211.
This legislation is a good start on correcting our tort system, 
and I urge you to move it out of committee (with minor 
modification as noted below) and pass it into law thie session.

I circulated the petition on elimination of joint liability and 
obtained nearly 200 signatures in about a month. The response was 
nvorvh^lmlnaW favorable.

The liability situation has become significantly more difficult 
since I began in business. I have watched my professional 
liability insurance virtually double every year, and then become 
unavailable when my underwriter pulled out of the Alaska market, 
leaving me "bare" for quite a while.

I strongly recommend an amendment to Section 9 (pg 4, line 7)
AS 09.17.080 (d) to delete joint liability for hazardous waste and 
environmental pollution. This will penalize firms working on 
pollution cleanup that had no part in the original pollution*

For example, an engineer involved in the abatement of an existing 
pollution problem, using current technology and accepted practice, 
could be held liable for a mess created by someone else. No 
professional liability insurance is currently available for 
hazardous waste or pollution work. Therefore joint liability 
really leaves us hanging out and discourages engineers from 
involvement in proper environmental cleanup.

1 respectfully encourage passage of SB 211 with Section 9 amended 
to delete joint liability for hazardous waste and environmental 
pollution.

rMike T a u r ia in e n

c :  R ep. Mike N avarre  
R ep . J o h n  S u n d
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