


(4
F You F fo K or,

1 £
- Ws Is SV flu.-l
DENNIS R. BOWDEN
INVESTIGATOR 1l SG >,

LICENSING ENFORCEMENT UNIT

675 SEVENTH AVENUE. STATION J
STATE OF ALASKA Fairbanks. Alaska 99701
DEPARTMENT OF LABOR PHONE (907) 451-8756
LABOR STANDARDS a SAFETY DIVISION RECORDER PH. (907) 452-1388



63 SUPREME ﬁpyhﬂ REPORTER

*.» u.a.
«U v. UNITED STATES «t it.

No. 889.

Argued May 10.1SH3.
Decided May 24, 1941

1. United States «=3

The act providing for acquisition by
United States of land, and of juiisdiction
exclusive or partial, thereover, was aimed
at giving broad discretion to the various
federal agencies in order that they night
obtain only the necessary jurisdiction. 40
U.S.CA. § 255.

2. United States <£=3

The act providing for acquisition by
United States of land, and of jurisdiction
exclusive or partial, thereover, created a
definite method of acceptance of jurisdic-
tion so that all persons could know whether
the government had obtained no jurisdic-
tion at all or partial jurisdiction or ex-
clusive jurisdiction. 40 U.S.CA. § 255.

1 Statutes ®=219 "

W here the Army and the Department
of Agriculture had co-operated in develop-
ing the act providing for acquisition by
United States of land and of jurisdiction
exclusive or partial thereover, their views
on meaning of the act were entitled to
great weight. 40 U.S.CA. § 255.

AOAMS «t

4. United States C=3
Under act providing for acquisition by
United States of lands and of “jurisdiction,
exclusive or partial," thereover by filing
of notice with Governor, notice is required
in order to give United States any jurisdic-
tion, whether exclusive, partial or con-
current over such land. 40 U.S.CA. § 255.
See Words and Phrases, Permanent
Edition, for all other definitions of
“Jurisdiction, Exclusive or Partial”.

5. Criminal law <S=97(4)

W here federal government had
given notice of acceptance of jurisdiction
over land acquired by it in Louisiana, and
used as military camp at time rape was al-
legedly committed at such camp by soldiers,
the federal district court was without juris-
diction of prosecution for alleged crime
though Louisiana statute had authorized
United States to take jurisdiction. Cr.
Code §§ 272, 278, 18 U.S.CA. 8§ 451, 457;

not

40 U.S.C.A. § 255; Act La. No.12 of 1892,
j 2, as amended by Act No. 31 of 1942, §

L

the United States
for the Fifth

On Certificate irom
Grcuit Court of Appeals
Grcuit.

Richard Philip Adams, John W alter
Brodenave, and Lawrence Mitchell were
convicted of rape of a civilian woman at
Camp Claiborne, La., a government
military camp, and they appealed to the
Circuit Court of Appeals for the Fifth
Circuit, which certified two questions of
law for answer by the Supreme Court
pursuant to Jud.Code § 239, 28 U.S.CA.
§ 346.

Questions answered.

Mr. Thurgood Marshall, of New York
City, for Adams et aL

Mr. Robert L. Stern, of Washington, D.
C, for the United States et xl.

Mr. Justice BLACK delivered the opin-
ion of the Court.

The Circuit Court of Appeals for the
Fifth Circuit has certified to us two ques-
tions of law pursuant to § 239 of the Ju-
dicial Code, 28 U.S.CA. § 346. The certif-
icate shows .that the three defendants were
soldiers and were convicted under 18 U.
S.C. §8 451, 457, IS U.S.CA. 8§ 451. 457, in
the federal District Court for the Western
District of Louisiana, for the rape of a
civilian woman. The alleged offense oc-
curred within the confines of Camp G ai-
bome, Louisiana, a government military
camp, on land to which the government had
acquired title at the time of the crime.
The ultimate question is
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whether the camp
was, at the time of the crime, within the
federal criminal jurisdiction.

The Act of October 9, 1940, 40 U.S.C
§ 255, 40 U.S.CA. § 255, passed prior to
the acquisition of the land on which Camp
Claiborne is located, provides that United
States agencies and authorities may accept
exclusive or partial jurisdiction over lands
acquired by the United States by filing a
notice with the Governor of the state on
which the land is located or by taking other
similar appropriate action. The Act pro-
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rides further: "Unless and until the Unit-
ed States has accepted jurisdiction over
lands hereafter to be acquired as aforesaid,
it shall be conclusively presumed that no
such jurisdiction has been accepted." The
government had not g;vr.n notice of ac-
ceptance of jurisdiction at the time of the
alleged offense.l

The questions certified are as follows:

“1. Is the effect of the Act of Oct 9,
1940, above quoted, to provide that, as to
lands within a State thereafter acquired by
ihc United States, no jurisdiction exists
in the United States to enforce the criminal
laws embraced in United States Code, Title
18, Chapter 11, and especially Section 457
relating to rape, by virtue of Section 451,
Third, as amended June 11, 1940, unless
and until a consent to accept jurisdiction
over such lands is filed in b half of the
United States as provided in said Act?

“2. Had the District Court of the W est-
ern District of Louisiana jurisdiction, on
the facts above set out, to try and sentence
the appellants for the offense of rape com-
mitted within the bounds of Camp Clai-
borne on May 10, 1942?"

Since the government had not given the
notice required by the 1940 Act, it clearly
did not have cither “exclusive or partial”

jurisdiction over the camp area. The only
possible - _
314

reason suggested as to why the

1940 Act is inapplicable is that it does not
require the government to give notice of
acceptance of "concurrent jurisdiction.”
This suggestion rests on the assumption
that the term "partial jurisdiction” as used
in the Act does not include "concurrent
jurisdiction.”

The
in James v.
134, S3 S.Ct.

[1.2]
decisions
Co., 302 U.S.

legislation  followed our
Dravo Contracting
20S, 82 LEa.

1 Exclusive jurisdiction orer the lands
on which the Camp is located was ac-
cepted for the federal government by the
Secretary of 1Var in a letter to the
Governor of Louisiana, effective Janu-
ary 15. 1043.

*In the words of a sponsor of the
bill, the object of the act was flexibility',
so "that L:e bead of the acquiriog agen-
cy or department of the Government
could at auy lime designate what type of
jurisdiction is necessary; that is, cither

ADAMS r. UNITED STATES
318 Cw
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155, 114 A.LFL J13; Mason Co. v. Tax
Commission, 302 U.S. 136. 58 S.Ct. 233. 32
Led. 137; and Collins v. Yosetmte Park
Co.. 504 U.S. 518, SS S.Ct. 1009. 32 LEd.
1502. Ti.cse cases arose from controversies
concerning the relation of federal and state
powers over government property and had
pointed the way to practical adjustments.
The bill resulted from a cooperative study
by government officials, and was aimed at
giving broad discretion to the various
agencies in order that they might obtain
only the necessary jurisdiction.1 The Act
created a definite method of acceptance of
jurisdiction so that all persons could know
whether the government had obtained “no
jurisdiction at all, or partial jurisdiction,
or exclusive jurisdiction.”1

[3,4] Both the Judge Advocate Gen-
eral of the Army4 and the Solicitor of the
Department of Agriculturel have construed
the 1940 Act as requiring that notice of
acceptance be filed if the government is to
obtain concurrent jurisdiction. The De-
partment of Justice has abandoned the view
of jurisdiction which prompted the insti-
tution of this proceeding,
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and now advises
us of its view that concurrent jurisdiction
can be acquired only by the formal accept-
ance prescribed in the act. These agencies
co-opcraied in developing the act, and their
views are entitled to great weight in its
interpretation. Cf. Bowen v. Johnston, 306
U.S. 19, 29, 30, 59 S.Ct. 442, 83 LEd. 455.
Besides, we can think of no other rational
meaning for the phrase “jurisdiction, ex-
clusive or partial” than that which the ad-
ministrative construction gives it.

[5] Since the government had not ac-
cepted jurisdiction in the manner required
by the Act, the federal court had no juris-
diction of this proceeding. In this view
it is immaterial that Louisiana statutes au-

exclu«ivo or pnrtial. lo other worHs it
definitely contemplates leaving the ques-
tion of extent of jurisdiction necessary
to the head of the land-acquiring agen-
cy." Hearings. House Committee on
Euildiugs mid Grounds, H.It, 731)3, 7C;h
Con?.. 1st Sess., p. 5.

31bid,, 7.

<Ops.J.A.G. GS0.2.

3 Opinion No. 4311, Solicitor, Depart-
ment of Agriculture.
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thorized 'ae government to take jurisdic-
tion, sinr: at the critical time the jurisdic-
tion had not been taken.*

Our answer to certified question No. 1
is Yes and to question No. 2 is No.

It i so ordered.

310 U.S. 433
TOYOSABURO KOREMATSU v. UNITED
STATES.

No. 912.
Argued May 11, 1013.

Decided June 1, 1943.

L. Criminal law <£=982

A "probation” order is an authorized
mode of mild and ambulatory "punishment”,
the probation being intended as a reforming

discipline. 18 U.S.CA. 5§ 724, 725, 727.
See Words and Phrases, Permanent
Edition, for all other definition* of

"Probation" and “Punishment",

2. Criminal law C=982

“Probation”, like "parole”, is intended
to be a means of restoring offenders who
arc good social risks to society; to afford
the wunfortunate another opportunity by
clemency. 18 U.S.CA. 8§ 724, 725, 727.

See Words and Phrases, Permanent

Edition, for all other definitions of
"Parole".

3. Criminal law <S=1023{2)

The judgment is “final” for purpose o*
appea' when it terminates the litigation on
the merits and leaves nothing to be done
but to enforce by execution what has been
determined.

See Worda and Phrases, Permanent

Edition, for all other definitions of
“Final Judgment".
e Dart's Louisiana Stat (Sapp.) }

2S9S. Act La. No. 12 of 1S92, j 2, as
amended by Act No. 31 of 1942, J 1.
In view of the general applicability of
the 1940 Act it is unnecessary to con-
sider the eJeci of the Weeks Forestry

0 SUPHEME l(f»OHﬁT EEPOHTEH

4, Criminal law €=1023(9)

An order of the district court
pending the imposition of sentence,
placing on probation a defendant convicted
of remaining in a military zone in violation
of statute and orders issued thereunder,
was "final" and appealable. 18 U.S.CA. §§
97a. 724. 725, 727; JutLCode § 12S, 23 U.S.
C A § 225; Executive Order Feb. 19, 1942,

sus-

No. 9006.
Sea Wordu and Phrases. Permanent
Edition, for all other definitions of
“Final Order".

the United States
for the Ninth

On Certificate from
Circuit Court of Appeals
Circuit

Fred Toyosaburo Korematsu was con-
victed in the District Court of remaining
in the City of San Leandro, California, in
violation of 18 U.S.CA. 8§ 97a, and the
orders issued thereunder. The District
Court placed him on probation and ordered
that pronouncing of judgment should be
suspended and the defendant appealed to
the Circuit Court of Appeals for the Ninth
Circuit, which certified to the Supreme
Court the question whether the District
Court's order was a final decision review-
able on appeal.

Certified question answered in the af-

firmative.

Mr. A L. Wirin, of Los Angeles, Cal., for
Korematsu.

Mr. John L. Burling, of New York City,
for the United States.

Mr. Justice BLACK delivered the

opinion of the Court.

Korematsu was found guilty by the Dis-
trict Court for the Northern District of
California of remaining in the City of San
Leandro, California, in violation of IS U.S.
C § 97a, 18 U.S.CA. § 97a, and the orders

Act. 1C U.S.C. 54S0. IC r.S.CA. § 4S0.
and the Louisiana statute dealing with
jurisdiction in natinual forests. Dart's
Louisiana Stat. i X!2!); Act La. No. 90
of 1922. § 10, as amended by Act No.
71 of 1924, | 1, even though the land
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Chapter 19. SLA 1975. oot violative
0f Alaska Constitution. —Once emigres-
sion.il consent was secured, the Alaska
legislature, in agreeing to the disposition
of the land and mineral rights by eh. 19.
SLA 1976. was not violating any SpECIfIC
provision ofthe Alaska Constitution. State

CongreM cannot limit aspnme
court’s power to discipline Alaskan
lawyers either directly or by continuing
in force the provision airs territorial stat*
ute claimed to have that effect. In re
Hackay. Sup. CL Op. No. 279 iFila No.
ASA 8). 416 P.2d 823 >1966). rehearing

v. Lewuv, Sup. CL Op. No. 1364 'File No. denied. 385 U.S. 890 ' 1966).

3039). 559 P.2d 630. appeal dismissed. 432
US. 901.97 S. CL 2943. 53 L Ed. 2d 1073
+1977).

(HOUSE OF REPRESENTATIVES MEMBERSHIP |

sec.. 9. The State of Alaska upon its admission into the Union shall
be entitled to one Representative until the taking effect of the next
reapportionment, and such representative shall be in addition to the
membersh+p of the House of Representatives as now prescribed by law:
Provided, That such temporarg increase in the membership shall not
operate to either increase or decrease the permanent membersh|8 of
the House of Representatives as prescribed in the Act of August 8,1911
(37 Stat. 13) nor shall such temporary increase affect the basis of
ag[l)ornonment established by the Act of November 15,1941 (55 Stat.
761; 2 U. S. C., sec. 2a), for the Eighty-third Congress and each Con-
gress thereafter.

[NATIONAL DEFENSE WITHDRAWALS; JURISDICTION!

Sec. 10. (8) The President of the United States is hereby authorized
to establish, by Executive order orproclamation, one or more.special
national defense withdrawals within the exterior boundaries of
Alaska, which withdrawal or withdrawals may thereafter be termi-
nated in whole or in part by the President _

_ Special national defense withdrawals established under subsec-
tion (a) of this section shall be confined to those portions of Alaska that
are situated to the north or west ofthe following line: Beginning at the
gomt where the Porcupine River crosses the international boundary

etween Alaska and Canada; thence along a line parallel to, and five
miles from, the right, bank of the main channel of the Porcupine River
to its conflyence with the Yukon River; thence alone a line parallel to,
and five miles from, the right bank of the majn channel of the Yukon
River to its most southerl¥ point of intersection with the meridian of
longitude, 160 de_g_rees west of Greenwich; thence south to the intersec-
tion of said meridian with the Kuskokwim River; thence along a Jine
parallel to, and five miles from the n{qht bank of the Kuskokwirn River
to the mouth of said river: thence afong the shoreline of Kuskokwim
Bay to its intersection with the meridian of longtitude 162 degrees 30
minutes west of Greenwich: thence south to the intersection” of said
meridian with the parallel of latitude 57 derqrees_ 30 minutes north:
thence east to the Intersection of said parallel with the meridian of
longitude 156 degrees west of Greenwich; thence south to the intersec-
tion of said meridian with the parallel of latitude so degrees north.

o4
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ic) Effective upon the _issuance of such Executive order or
proclamation, exclusive jurisdiction over all special national defense
withdrawals established under this section. is hereby reserved to the
United States, which shall have sole legislative, judicial, and executive
power within such withdrawals, except as provided hereinafter. The
exclusivejurisdiction so established shall extend toall lands within the
exterior boundaries ofeach such withdrawal, and shall remain in effect
with respect to am{ particular tract or parcel of land only so long as
such tract or parcel remains within the exterior boundaries of such a
withdrawal. The laws of the State of Alaska shall not apply to areas
within anh/_spemal national defense withdrawal established under this
section while such areas remain subject to the exclusive jurisdiction
hereby authorized: Provided, however. That such exclusive]urisdiction
shall not prevent the ex-'cution of any process, civil or criminal, of the
State of Alaska, upon any person found within said withdrawals; And
growdedfurther, hat such exclusivejurisdiction shall not prohibit the

tate of Alaska from enacting and “enforcing all laws necessary to
establish voting districts, and the qualificafion and procedures for
voting in all_ elections. . _ S

_&d) During the continuance in effect of any special national defense
withdrawal established under this section, or until the Congress
otherwise provides, such exclusive jurisdiction shall be exercised
vvlthmfelach such withdrawal in accordance with the following provi-
sions of Jaw: -

(1) All laws enacted by the Congress that are of general application
to areas under the exclusive jurisdiction of the United States, includ-
ing, but without limiting the generahtY of the fore(ipmg those provi-
sions of title 18, United Statés Code, that are app icable within the
special maritime and territorial jurisdiction of the United States as
defined in section 7 of said title, 'shall apply to all areas within such
withdrawals, . . _

(2& In addition, any areas within the withdrawals that are reserved
by Act of Congress or. by Executive action for a particular military or
civilian use of'the United States shall be subject to all laws enacted by
the Congress that have application.to lands withdrawn for that partic-
ular use; anu' any other areas within the withdrawals shall be subject
to all laws enacted by the Congress that are of general application to
lands withdrawn for defense Purposes of the United States.

(3) To the extent consistent with the laws described in paragraphs
ﬂand (2) ofthis subsection and with requlations i ,ade or other actions
taken under their authority, all laws inforce within such withdrawals
immediately prior to the creation thereof by Executive order or
proclamation shall apPIK within the withdrawals and, for this purpose,
are adopted as laws otthe United States: Provided, however, That the
laws ofthe State or Territory relating to the organization or powers of
municipalities or local political subdivisions, and the laws or
ordinances of such municipalities or political subdivisions shall not be
adopted as laws of the United States.

95
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4" Ail functions vested in the United States commissioners by the
|aws described in this subsection shall continue to be performed within
the withdrawals by such commissiongrs. _ o

5> All functions vested in any municipal corporation, school district,
or other local political subdivision by the laws described in this subsec-
tion shall continye to be performed within the withdrawals by such
corporation, district, or other subdivision, and the laws of the state or
the. laws or ordinances of such municipalities or local political subdi-
vision shall remain in full force and effect notwithstanding any with-
drawal made under this section. _

F_6> Ail other functions vested in the government of Alaska or in any
officer or agency thereof, excePt judicial functions over which the
United States District Court for the District ofAlaska is givenjurisdic-
tion by this Act or other provisions of law, shall be_P_er ormed within
the withdrawals by such civilian individuals or civilian agencies and
insuch manner as the President shall from time to time, by Executive
order, direct or authorize. o

(7) The United States District Court for the District of Alaska shall
have original lurlsdlctlon, without regard to the sum or value of any
matter in controversy, over all civil actions arising within such with-
drawals under the laws made apPhcab_Ie thereto by this subsection, as
well as over all offenses committed within the withdrawals.

(e)  Nothing contained in subsection (dg_ of this section shall be
construed as limiting the exclusive, jurisdiction established in the
United States b)r subSection (c) of this_ section or. the authority of the
Congress to implement such exclusive jurisdiction by appropriate leg-
islation, or as denying to persons now or-hereafter residing within any
Pornon of the areds described in subsection (b) of this section the righit
0 vote at all elections held within the political subdivisions as pre-
scribed b% the State of Alaska where they respectively reside, or as
limiting thejurisdiction conferred on the United States District Court
forthe District of Alaska by any other provision oflaw, or as continuing
in effect laws relating to the Legislature of the Territory of Alaska.
Nothing contained in"this section shall be construed as [imiting any
authority otherwise vested in the Congress or the President

[MOUNT McKINLEY NATIONAL PARK; MILITARY, NAVAL. ETC.. LANDS:
CIVIL AND CRIMINAL JURISDICTION]

sec. 11. ta) Nothing in this Act shall affect the establishment, or
the right, ownership, and authority of the United States in Mount
McKinley National Park, as now of hereafter constituted; but exclu-
Sive H]unsdlctlon, in all cases, shall be exercised by the United States
for the national Fark, as now or hereafter constituted; saving, however,
to the State of Alaska the right toserve civil or criminal process within
the limits of the aforesaid ?_ark In suits or prosecutions for or on account
of rights acquired, obligations incurred, or crimes committed in said

9
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State, but outdide or'idid park, and iaving further to the said State the
right to tax persons and, corporations, théir franchises and property on
the lands included.in said park; and savmgi also to the Persons_ re&dmg
now or hereafter in such area the right 1o vote at all elections hel
within the respective political subdiviSions of their residence in which
the park is situated, o _
> Notwithstanding the admission, of the State of Alaska into the
Union, authority is reserved in the United States, subject to the proviso
hereinafter set forth, for the exercise by the Congréss of the United
States of the power of exclusive legislation, as provided by article |
section 8, clause 17, of the Constitution of the United States, in all
cases whatsoever over such tracts or parcels or land as, immediately
Rnorto the admission of said State, are owned by the United States and
eld for military, naval. Air Force, or Coast Guard purposes, including
naval petroleum reserve numbered 4, whether such lands were
acquired by cession and transfer to the United States by Russia and set
aside by Act of Congress or by Executive order or proclamation of the
President or the Governor of Alaska for the use ot the United States,
or were acquired by the United States by purchase, condemnation,
donation, exchange, or otherwise: Provided, (i) That the State of Alaska
shall always have the rlgiht to.serve civil or criminal process within the
said tracts or parcels of Tand in suits or prosecutions for or on account
of rights acquired, obl_lgatlons incurred, or crimes committed within
the said Statl_te but outsicle of the said tracts or parcels of land; (i) thafc”
reservation.. s
CongreVSwtne Unjted STates of the power orexclusive Ieglslanofer_Jrr/
ads aforesaid shaP not-operate to prevent such lands from being
wa part of the State of Alaska, or to prevent the said State from
Mexercising over or upon such lands. concurrently with the United
States, any|urisdiction whatsoever which it would have in the absence
of such reservation of authority and which is consistent with the laws
thereafter enacted by the Conigress pursuant to such reservation of
authority; and %u) that such power of exclusive legislation shall rest?
and remain in the United States only so long as the particular tract or
parcel of land involved Is owned by the United States and used for
mghtar%/, naval, Air Force, or Coast Guard purposes. The provisions of f
this subsection shall not apply to lands within such special national
defense withdrawal or withdrawals as may be established pursuant to
section 10 of this Act until such lands ceaSe to he subject t0 the exclu-
sive jurisdiction reserved to the United States by that section.

Opinions of attorney general. —  reservation mustbe in accord with Alaska
Alaska's fish and game laws are applicable  law3 regulating seasons, bag limits,
as federal law on military reservations, methods of taking, etc.. even though mili-
except for the licensing of military tary personnel are not required to comply
personnel who hunt on military with Alaska's licensing requirements
reservations. 1964 Op. Att'y Gen.. No. 2. while on the reservation. 1964 Op. Attly

Any hunting or fishing at a military  Gen., No. 2.

o7
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Alaska and the federal government
liave ooncurrent junsdicxion >ver federal
military reservations by the terms of u»of
thia subsection. 1964 Op. Ally Gen.. No. 2.

Subsection tbl iii> grand to Alaska and
the federal government concurrent juris-
diction to enforce Alaska’s fish and game
law* and regulations on federal military
reservations. 1964 Op. Atty Gen.. No. 2.

Only oa a military reservation under
the exclusive legislative jurisdiction of the
federal government oouid enforcement rf

Alaska Statutes 4 12

game and tlsh laws be in ihe hands 0f the
federal government exclusively. 1964 Op.
Att’'y Gen.. No. 1.

The state has subject matter jurisdiction
over sewage disposal in Petroleum
Reserve No. 4. June 28. 1977. Op. Atty
Gen.

Until Congress expressly exercises its
latent power of exclusive jurisdiction, the
state has concurrent jurisdiction over
Petroleum Reserve No. 4. June 28. 1977.
Op. Atty Gen.

[JUDICIAL AND CRIMINAL PROVISIONSI

sec. 12. Effective Uﬁon the admission of Alaska into the Union —

(a) The analysisofc

apter 5 oftitle 28, United States Code, immedi-

ately preceding section 81 of such title, is amended by inserting imme-
diately after and underneath item 81 of such analysis, a newitem to
be designated as item 81A and to read as follows:

"81A. Alaska”:

(b) Title 28, United States Code, is amended by inserting immedi-
ately after section 81 thereofa new section, to be designatedas section

81A" and to read as follows:
"8 81A. Alaska

"Alaska constitutes one judicial district.

"Court shall be held at Anchorage, Fairbanks, Juneau, and Nome.”;
~(c) Section 133 of title 28, United States Code, is amended by

inserting in the_table of districts and judges in such section immedi-
ately above the item: "Arizona *** 2", a new item as follows: "Alaska

(d) The first paragraph of section 373 oftitle 28, United States Code,
as heretofore amended, is futher amended b;{(Stnkmg out the words:
“the District Court for the Territory of Alaska,”: Provided, That the
amendment made by this subsection shall not affect the rights of any
judge who may have retired before it takes effect;

(e) The words "the District Court for the Terrltorg of Alaska,” are
stricken out wherever they apgear in sections 333,460,610, 753,1252,
1291, 1292, and 1346 of title 28, United States Code,

(f) The first paragraph of section 1252 of title 28, United States
Code, is further amended by striking out the word "Alaska,” from the
clause relating to courts of record; = _ _

0) Subsection (2) of section 1294 of title 28, United States Code, is
gggg%egg?nd the' [ater subsections of such section are renumbered

Ingly,

(h) Subsection (a) of section 2410 of title 28, United States Code, is
amended by striking out t™ words: “including the District Court for
the Territory of Alaska,”;

9



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.0.ROX V, JUNEAU 9981)

(907) 465-3892

HOUSE LABOR AND COMMERCE COMMITTEE
REVISED

May 11-16, 1987
(* indicates first public hearing)

Capitol Rm. 17 465-3892 T-Th. 1:30 p.m.

Tuesday, May 12, 1987 1:30 - 4:30

*HB 283 "An Act prohibiting certain employers from
testing employees for drugs or other substances

consumed by employees."”

SB 187 "An Act relating to minimum electrical
stav ards; and providing for an effective date."

*HB 304 "An Act relating to group disability

insurance.”™ (PENDING REFERRAL)

SB 21 "An Act relating to construction contractors."

SJR 23 "Endorsing the application of the Department of

Commerce and Economic Development for a rural
development assistance demonstration grant.”
REFERRAL)
Proposed committee legislation.

Thursday, May 14, 1987

SCR 20 "Relating to National Tourism Week.™

(PENDING

HB 195 ™"An Act excluding services provided by certain
taxicab operators from the definition of employment for
unemployment compensation coverage; and providing for

an effective date."

*HB 305 "An Act relating to transportation of pupils;
and providing for an effective date.” (PENDING

REFERRAL)

CVsP-

«ceu]) C



House Labor and Commerce
May 11-16, 1987
SB 36 "An Act relating to Amaueur Radio Week."

SB 93 "An Act relating to investments by financial
institutions.

SB 113 "An Act relating to the Artie Winter Games;
and providing for an effective date."

SB 15 "An Act relating to trade secrets."

SB 39 "An Act relating to the Real Estate Commission
and providing for an effective date."

Bills previously heard on Tuesday, May 12.

Proposed committee legislation.
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Page 3
Senator John Coghill
September 18, 1986

p" gf* AS 08.18.161(7)
As written

"This chapter does not apply to: (7) construction, alteration or repair
carried on within the boundaries of a site :nder the legal jurisdiction
of the Federal Government;

Dele te
Discussion:

Research by the Attorney General’s office indicates the assumption of site is
under the "legal jurisdiction™ of the Federal Government because of identifying
features, i1.e. a military post or national park is false. For the Federal
Government to have '"legal juridiction™ over a site, an "assumption of jurisdiction"
must be filed with the OFfice of the Governor for each site the Federal Government
desires to exercise jurisdiciton. In the absence of an Assumption of Jurisdiction
and without a conflicting Federal statute, State law prevails. A limited investi-
gation of the Staff Judge Advocates office at Ft. Wainwright and Eielson AFB

and at the Office of the Governor in Juneau disclosed no one Ffamiliar with the
concept of "an assumption of jurisdiction”. This indicates that the process is

a rare occurance. The language of bid packets from the Federal Contracting

Office require "_..._will be responsible for and will obtain, prior to building
operations..licenses and other permits...in compliance with applicable laws,

codes and regulations,”™ 'comply with the provisions of all Federal, State and
local statutes...,” and "...shall comply with provisions of all applicable
federal, state and local laws, ordinances, rules, and regulations and particularly
those pertaining to the protection of the environment, construction, sanitation,
and licenses or permits to do business.” (emphasis added) Converstion with
contracting officers at the Bases indicate as long as the guidlines "of right

to work™ laws are not infringed upon, State requirements in the contractor
registration area could be enforced on the Bases.

AS 908 .180 71X2) ,



i m Committee Substitute for

Dill No. Senate Bill 2l (Finance) Date March 3, 1987
Title "An Act relating to construction Contact: Eileen Plate
contractors." 465-2700

Tom Stuart, Jr.
465-4870

Committee Substitute for Senate Bill 21 seeks to strengthen and clarify the
contractor licensing law which is enforced by the Department of Labor and the

Department of Commerce.
Specifically, this bill:

1. Extends the prohibition against contracting with unlicensed persons to
speciality contractors. Under present law, only a general contractor is
prohibited from contracting with an unlicensed person.

2. Provides that a specialty contractor may work only in those areas of
contracting for which he/she is specifically licensed, as evidenced by
the specialities listed on the certificate of registration.

3. Makes it unlawful for a contractor who 1is not properly registered to
advertise as a contractor.

4. Requires that the Department of Commerce Ulist on the certificate of
registration issued to a specialty contractor each specialty area of
contracting that is covered by the certificate; and

5. Clarifies the information that 1is required on a contractor"s business
documents and advertising.

Each of these amendments to the contractor licensing law has merit. However,
of particular significance is the amendment to AS 08.18.011(b) which makes it
unlawful for all contractors to contract with unlicensed persons. Presently
only a general contractor is subject to remedial action for contracting with
an unlicensed person. It will therefore preclude the use of the speciality
contractor licensing classification as a means of circumventing the law. The
amendment will also render the contracting licensing law more equitable, with
both general and specialty contractors sharing the responsibility for assuring
that the persons who contract with them are properly licensed.

The Department of Labor supports Committee Substitute for Senate Bill 21. it
will not have a fiscal iImpact on the Department.

POSITION PAPEM/Department of Laor
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BY THE LABOR AND

IN THE SENATE COMMERCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 21 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

AV,
A BILL

For an Act entitled: "An Act relating to construction contractors.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.18.011(b) 1is amended to read:

(b) A [GENERAL] contractor may not allow a person required to be
registered under this chapter to work for the [GENERAL] contractor as
a [SPECIALTY] contractor unless the person is registered under this
chapter.

* Sec. 2. AS 08.18.011 is amended by adding new subsections to read:

(©) A specialty contractor may not submit a bid or work as a
contractor in an area of contracting specialty unless the specialty is
listed on the contractor®s certificate of registration.

(d A person may not advertise as a contractor 1iIn the state

without being registered under this section.

* Sec. 3. AS 08.18.031 is amended by adding a new subsection to read:

© The commissioner shall list on the certificate of registi

tion issued to a specialty contractor each area of contracting spe-

cialty that is covered by the certificate.

* Sec. 4. AS 08.18.051(b) 1is amended to read:

(b) All advertising, contracts, correspondence, cards, sign:

posters, papers and documents prepared by a contractor for the con-
tracting business shall show the contractor®s name, business mailing
address or [, AND] address of the contractor®s principal place of
business i1n Alaska, and |[. ADVERTISING AND CONTRACTS SHALL ALSO

INCLUDE THE CONTRACTOR®"S] registration number.

- HCS CSSB 21 (L&C)
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* Sec. 5. AS 08.18.161(7) 1is repealed.
* Sec. 6. This Act does not apply to contracts that are entered into

t before the effective date of this Act.
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Senator Jfofin p. (Jack) Cogfjtu
Slatfka’ &tate e |slature

box V
Juneau. Alaska 99611
(907) 465-4/97

box 55026
North Pole. Alaska 99705
(907) 4660662

TO: HOUSE LABOR AND COMMERCE COMMITTEE

FROM: SENATOR JACK COGHILL

DATE: MAY 12, 1987

RE: SB 21 "An Act relating to construction contractors"

SPONSOR®"S STATEMENT

I believe that this bill would do much to benefit local

hire in Alaska. It would accomplish this by making it
harder for out of state contractors to do business in
Alaska. Out of state contractors are muchmore prone to not

only hire out of state residents, they arealso more apt to
perform substandard work and pay substandard wages.

This bill has the support of both theDepartment of
Labor and various associations of contractors. | urge you
to support its passage.

The following 1is a brief sectional analysis of SB 21.

Section 1 (b) - This 1is one of the main points of the bill,
and basically extends the prohibition against contracting
with unlicensed persons to specialty or subcontractors.
Under present law only a general contractor is prohibited
from contracting with unlicensed persons. Often,
illegitimate subcontractors hire non-resident, unlicensed
additional subcontractors, who, due to the present law"s
language, become the responsibility of the general
contractor for any bad debts or illegal activities.

Section 2 (c¢) - This provides that a specialty contractor
may work only 1in those areas of contracting for which he/she
is specifically licensed, as evidenced by the specialties
listed on the certificate of registration.
@ - Makes it unlawful for a contractor who 1is
not properly registered to advertise as a contractor.

Section 3 (c¢) - Requires that the Department :f Commerce
list on the certificate of registration issued to a
specialty contractor each specialty area of contracting that
is covered by the certificate.

Section 4 (b) - Clarifies the information that 1is required
on a contractor®"s business documents and advertising.
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April 1,

Apa S
Dear Mike, % e

I have highlighted the operable portions of the. enclosed refer-
ences. These were the basis of both the AG and DA reasoning
that contractor registration could be enforced on the Tfederal
enclaves within the state.

They have both since reversed their positions based on the ex-
emption //7 contained in AS 08.18.161. The rational being the
exemption made the above references vague and ambiguous and
since we are dealing with criminal offences the benefit of the
doubt had to go to the defendant.

Deleting exemption #7 would allow statewide enforcement of
contractor registration.

As the majority of "new construction"™ forecast 1is to be done
federally, enforcement of contractor registration would impact
on local hire iIn two ways. First, an established Alaskan con-
tractor would have an inside track on federal projects within
the state since it is just as unlawful to bid unregistered as
it is to work unregistered. Therefore, speculation bidding by
non-resident contractors would be virtually eliminated, givin
the cost of registration, bonding, and insurance required by
the contractor registration statutes. Alaskan contractors

in the main have a local labor force. The more contracts they
are awarded, obviously, the more their local Ulabor Tforce will
be employed. Secondly, with exemption #7 1in the book, any
fly-by-night can buy a Alaskan business license, declare him-
self a contractor that restricted his work to those covered by
exempt ion //7 and proceed to the federal enclaves to go to work.
Without the overhead the Alaskan contractor has to include in
his bids, the fly-by-night has an unfair edge in the bid com-
petition, and eliminates T<he resident contractor®s opportunities.

In my original correspondence with Senator Coghill,, 1 recom-
mended we delete exemption #7. However, at that time 1 felt
it was the least compelling change. The current economical
forecasts have changed my priorities. If we don"t get this
thru this year we will be way behind the power curve on en-
forcement 1in this area. At the time exemption /7 (197 6) was
passed, the violation of contractor registration was not a crim-
inal offence. This did not take place until 1985. Once the
offence became criminal, exemption /7 should have been elimin-
ated to allow enforcement concurrently as 1is spelled out in
the attached references.

Thank you for taking the time to address this. Anything you
can do to force the Issue will be greatly appreciated by every
one concerned. I hope at the May AGC luncheon 1 can describe

how we were able to get this measure thru at the last minute.

Denny,



Bill NO. senate si1r 20 (rinancey Date  March 3. 1987

Tltle "An Act relating to construction ContaCt Eileen plate
contractors." 465-2700

Tom Stuart, Jr.
465-4870

Committee Substitute for Senate Bill 21 seeks to strengthen and clarify the
contractor licensing law which is enforced by the Department of Labor and the

Department of Commerce.
Specifically, this bill:

1. Extends the prohibition against contracting with unlicensed persons to
speciality contractors. Under present law, only a general contractor is
prohibited from contracting with an unlicensed person.

2. Provides that a specialty contractor may work only in those areas of
contracting for which he/she is specifically licensed, as evidenced by
the specialities listed on the certificate of registration.

3. Makes it unlawful for a contractor who 1is not properly registered to
advertise as a contractor.

4. Requires that the Department of Commerce list on the certificate of
registration issued to a specialty contractor each specialty area of
contracting that is covered by the certificate; and

5. Clarifies the information that 1is required on a contractor®"s business
documents and advertising.

Each of these amendments to the contracr.or licensing law has merit. However,
of particular significance is the amendment to AS 08.18.011(b) which makes it
unlawful for all contractors to contract with unlicensed persons. Presently
only a general contractor is subject to remedial action for contracting with
an unlicensed person. It will therefore preclude the use of the speciality
contractor licensing classification as a means of circumventing the law. The
amendment will also render the contracting licensing law more equitable, with
both general and specialty contractors sharing the responsibility for assuring
that the persons who contract with them are properly licensed.

The Department of Labor supports Committee Substitute for Senate Bill 21. It
will not have a fiscal impact on the Department.

APPROVED:

POSITION PAPE-HDeartot df
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April 7, 1907

Representative Dave Donley
Capitol, Room 13

House of Representatives
P. 0. Box V

Juneau, Ak 99811

Dear Representative Donley:

I am writing to urge you to support Senate Bill //21 which has passed the
Senate end is now in the House.

As a general contractor, we do not feel we should be responsible when a
subcontractor who does work for us leaves the State without paying his bills.

In addition, the paperwork involved in monitoring their payments is a heavy
burden and cost for us.

Senator Jack Coghill has recognized this hardship in introducing this bill
and 1 strongly urge you to support it with an affirmative vote.

Thank you.
Sincerely,

FRONTIER CONSTRUCTION, INC.

Edward J. e"Neuser
President

EJN sk

8001 Petershurg Street, Anchorage, Alaska 99507-3130 Telephone (907) 522-1161



1964 Opinions of the
Attorney General No. 2

July 22, 1964

Honorable Walter Kirkness
Commissioner

Department of Fish and Game
Subport Building

Juneau,

Dear Mr.

Alaska

Re: Enforcement of State Fish and Game

Laws on Military Reservations

KIlrkness:

You have asked whether the state has authority to

enforce its fish and game laws on military reservations in

Alaska.

In our opinion the state does have such authority.

The Alaska Statehood Act (Pub. L. 85-503, 72 Stat.

339) i1n section 11(b) provides that Congress has tne power
of exclusive legislation over land owned by the federal
government as of the date of admission which iIs used for
military purposes. Section 11(b)(Il) provides, however, that:

the reservation of authority in the United
States for the exercise by the Congress of
the United States of the power of exclusive
legislation over the lands aforesaid shall
not operate to preveint such land3 from
being a part of the State of Alaska, or to
prevent the said State from exercising

over or upon such lands, concurrently with
the United States, any jurisdiction whatso-
ever which 1z would have in the absence of
such reservation of authority and which 1is
consistent with the laws hereafter enacted
by the Congress pursuant uo such reservation
of authority.

By the terms of the Statehood Act, Alaska and the federal
government have concurrent jurisdiction over federal mili-
tary reservations,

A
/-



Honorable Walter Kirkneso July 22, 1g&i
Commissioner .2 .

A fTederal iInterdepartmental committee Btud’ed the
problems arising out of the jurisdictional Gtatuc of federally
owned areas within the states and In 1956 submitteu its report
and recommendations. The committee explained the concept of
concurrent legislative Jurisdiction, such as exists between
the federal government and Alaska over federally owned lands
in Alaska, In this manner:

U™ er concurrent jurisdiction the two
sovereigns, the Federal Government and a
State, occupy an area, each having all the
rights accorded a sovereign with the broad
qualification that such rights run con-
currently with those of the other sovereign. , . .

State law, including any amendments

which may be made by the State from time

to time, 1is applicable In a concurrent
jurisdiction area. . . . State or local
agencies and administrative processes

needed to carry out various State laws,

such as laws relating to notaries, various

licensing boards, etc., can be made available
- by the State or local government In accordance
-.with normal procedures. State criminal® lavw/s
are, of course, applicable in the area for
enforcement by the State. _. . . Most crimes
fall under both Federal and State sanction,
and either the Federal or State lovernment,
or both, may take jurisdiction over a given

offense. 1/

Of course, there are limits to the state"s power. "The regu-
latory powers of the States may be exercised iIn the area but,
again, not directly on the Federal Government or i1ts instru-

mentalities, and not so as to Interfere with Government

activities.T 2/

1/ Interdepartmental Committee for the Study of Jurisdiction
over Federal Areas within the States, Jurisdiction over
Federal Areas within the States, Part 1, p. 2U, ugS,
Government Printing Office, 1556.

2/ Ibid



Honorable Walter Klrkness July 22, 1964
Conunlssioner -7 "%

We conclude, therefore, that the Statehood Act
grants to Alaska and the federal government concurrent Juris-
diction to enforce Alaska®s fish and game laws and regulations
on federal military reservations. This conclusion iIs sup-
ported by a recent opinion of the Attorney General of Utah
that State Fish and Game Department officers and federal
officers could properly exercise Jurisdiction in enforcing
fish and game laws upon military reservations in Utah. The
Attorney General stated:

The right of the state to enforce state
game laws on military reservations on which
there exists concurrent Jurisdiction iIs un-
disputed. The penal laws of the state relative
to fish and game are operative not only as
federal law under the above cited [Assimilative
Crimes] Act, but are enforceable as state laws
as well. It follows then that both the United
States and the state may actively enforce
these laws. 3/

The states " Jurisdiction over fish and game resources
on federally owned military lands is more specifically set out
Ir. 10 U.S.C. section 2671. Because of 1ts importance in
answering your question this section is quoted in full:

(@). The Secretary of Defense shall, with
respect to each military installation or
facility under the Jurisdiction of any mili-
tary department In a State or Territory—

(1) require that all hunting, fishing,
and trapping at that installation or
facility be In accordance with the fish
and game laws of the State or Territory
in which 1t is located;

(2) require that an appropriate license
for hunting, Tfishing, or trapping on that
installation or facility be obtained,
except thao with respect to members of
the Armed Forces, such a license may be
required- only if the State or Territory

3/ Opinions of the Attorney General of Utah, No. 54-06", 1954.



Honorable Walter Kirknes3 July 22, 1964
Commissioner -4 -

authorizes the issuance of a license to

a member on active duty for a period of
more than thirty days at an installation

or facility within that State or Territory,
without regard to residence requirements,
and upon terms otherwise not less favorable
than the terms upon which su.ch a license 1is
issued to residents of that State or
Territory; and

©)) develop, subject to safety require-
ments and military security, and in cooDera-
tion with the Governor (or his designee) of
the State or Territory in which the Installa-
tion or facility is located, procedures
under which designated fish and game or
conservation officials of that State or
Territory may, at such time arid under
such conditions as may be agreed upon,
have full access to that installation or
facility to effect measures for the
management, conservation, and harvesting
of fish and game resources.

(b) The Secretary of Defense shall prescribe
regulations to carry out this section. _ =

(c) Whoever is guilty of an. act or omission
which violates a requirement prescribed under
subsection (a)(1) or (2), which act or omission
would be punishable If committed or omitted
within the jurisdiction of the State or Terri-
tory 1n which the installation or facility is
located, by the laws thereof iIn effect at the
time of that act or omission; is guilty of a
like offense and iIs subject to a like punishment.

(d) This section does not modify any rights
franted by treaty or otherwise to any Indian
ribe or to the members thereof.

The purpose of this statute i1s to make violations
of state fish and game laws applicable to military installa-
tions and facilities violations of federal law, and subject
tg like punishment as though committed within the state

jurisdiction. 4/

4/ See 1958 U.S. Code Cong, and Adm. News, pp- 2230-2231.



Honorable Waltor Kirknecs July 22, 1964
Commissioner - -

Section 2671(a)(2) requires that military personnel
obtain state licenses before hunting or fishing on military
reservations but only i1If the state issues licenses to such
personnel without regard to residence requirements and on
the same terms as those upon which a license iIs issued to
residents, Alaska does not grant such special privileges
to military personnel: AS 1b.05.940(14) provides that a
member of the military service becomes a ''residentll for
licensing purposes only after fulfilling the normal twelve
months residence requirement. Thus Alaska cannot require a
license of millcary personnel who hunt or fish on a military
reservation. 5/ However, any hunting or fishing at a military
reservation must be in accord with Alaska laws regulating
seasons, bag limits, methods of taking, etc., even though
military personnel arc not required to comply with Alaska®s
licensing requirements while hunting on the reservation. 6/

Except for the licensing of military personnel who
hunt on military reservations, Alaska"s fish and game laws
are applicable as federal law on military reservations. One
question remains: To what extent may state officers enter
military reservations and enforce Alaska®s fish and game
laws? Section 2671(a)(3) requires the Secretary of Defense,
in cooperation with state governors and subject to safety
and military security requirements, to develop procedures
by which state fish and game“officials may have "full access"*"
to military reservations '"to effect measures for the manage-
ment, conservation, and harvesting of fish and game resources."
The subsection does not state that state officials must be
given access to enforce state fish and game laws. However,
Congress apparently anticipated that, at least where the
military does not assign sufficient personnel to enforce
fish and game laws, state game officials as well might
enforce them. 7/ This might be done by deputizing state
game officials as federal marshals, since subsection ()
makes violation of state fish and game laws a federal

offense. But this would not seem to be necessary since
state fish and game laws operate on a federal military

5/ The state may, of course, require a license of military
personnel who hunt outside military reservations.

6/ 1958 U.S. Code Cong, and Adm. News, p. 2242

*7/ Id. at p. 2243



Honorable Walter Kirknecs JUly 22, 1964
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reservation not only as federal law but also as state law.
Thus both the federal and state officers may enforce thcce
laws. Only on a military reservation under the exclusive
legislative Jurisdiction of the federal government could
enforcement be iIn the hands of the federal government
exclusively. Our information is that at present no mili-
tary reservations in Alaska are under exclusive federal

Jurisdiction.

One other federal statute d«*als with this matter.
16 U.S.C. section 670a allows, but does not require, the
Secretary of Defense to agree with the Secretary of Interior
and appropriate state agencies to cooperate in the develop-
ment and conservation of fish and game on military reserva-
tions. Since section 670e provides that this statute does
not modify or repeal any provision of 10 U.S.C. section
2671, 1t Is of no importance iIn interpreting the latter.
It does Indicate, however, that Congress intends that the
states maintain their authority.to manage fish and game
resources and enforce their laws on military reservations.

In brief the answer to your question is: Alaska’s
fish and g" ke ."lass are applicable as state and federal law
on mi-iilary reservations in Alaska. State officers should
have "full access'™ to such reservations i1n Alaska, subject
to safety and military security requirements, to enforce
these laws and manage and harvest fish and game resources.
Federal law requires that the Secretary of Defense develop
procedures by which tills "full access'™ may be provided to

state officials.

Very truly yours,

Attorney General

WCCrrw

cc: Honorable William A. Egan
Governor of the State of Alaska

Honorable Floyd L. Guertin
Commissioner of Administration
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The matter of the validity of federal iInpositions on illepl activities B
discussed elsenhere In this work.™

8§11. — Work on federal projects and federal lad.

Legislation purporting to impose lice=e restrictios or charges against
instruretalities of tiic Federal Government has frequently been described
as "wid.”’5 And particular legislation attempting to impose such require-
ments or charges has often been found t le ingpplicable t the particular
federal project inwolved. Accordingly, it has been said that a contractor
whose bid for the construction of federal fedilities in a particular state has
bem accepted by the United States and who has begun work on the project
may not be convicted by a court of that state for working as a contractor
in the state without dbtaining the contractors license required by the states
lans, where the effect of imposing the states licensing restrictios would give
state authorities a virttal power of review over the federal determination
of whether an award of a particular contract to a particular contractor was
consonant with federal policy as set out in express federal legislatiion.* It hes,
honever, been declared that a state may extend a privilege tax to comtractors
with the Federal Government, where the loaus in quo s within the territorial
limits of the state and exclusive jurigdiction over the same has not been ceded
t the Federal Government, and wilere”there k no discrimination against
such comtractors and no unlawful Interference with inmterstate commerce.™
Thus, it has been held that a state statute imposing a licease tax for the
privilege of transacting business in the state as a contractor i gpplicable to
a ocontractor whose sole busiress in the state s the erection of a building on
land of the Federal Government, where the work makes it necessary for (he
comtractor to occupy the sidewalks on the adjacent strests to the exclusion
of pedestrias.*

It has been held that a state has territorial jurisdiction to enforce an oc-
cupation tax as gpplied to gross income received by contractors with the
United States for the construction of lods and dams in navigable streams,7
and that a state’s jurisdiction t impose an occupation tax upon a cortractor
with the United States also extends to activities of the contractor on lands
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