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BRIEFING PAPER ON ALASKAN 
INVOLVEMENT IN EEZ ISSUES

Provided by the Alaska Division of Governmental Coordination

0 The State of Alaska is actively working to obtain a more
equitable federal-state partnership in the Exclusive Econom­
ic Zone (EEZ). On the national level Governor Cowper is 
working with both the Coastal States Organization and the 
National Governor's Association to achieve recognition of 
this goal.

° Approximately 7 bills or resolutions have been introduced in
the Alaska Legislature this session that address the EEZ.
This indicates a growing recognition of EEZ issues in the 
state. Many of these bills are in development and the 
Governor does not have a position on each bill. The bills 
fall into two groups: first, a bill calling for a resource
inventory and establishing an EEZ management program (SB 
334) and second, resolutions calling for the federal govern­
ment and private sector to recognize that Alaskans are
entitled to a larger share of the resources and revenues 
generated in the EEZ off Alaska's coast (HJR 45, HJR 63,
HJR 64, SJR 51, SJR 57, SJR 67).

Alaska has recently met with the Minerals Management Service 
to initiate a state-federal taskforce effort on offshore 
mining in the EEZ. The taskforce will initially focus on 
developing an Environmental Impact Statement for an offshore 
mining lease sale in outer continental shelf waters immedi­
ately adjacent to state waters off Nome.

This lease sale is anticipated to occur in late 1988 or 
early 1989. It would be authorized under the Outer Conti­
nental Shelf Lands Act (OCSLA) Section 8K. While the state 
believes that tne OCSLA is not the appropriate enabling 
legislation for offshore mining in the long term, we are 
willing to work within the existing regime so as not to 
delay the development of research and the expansion of the 
existing offshore mining industry in the state. The state 
believes the project and lease sale off Nome would 
essentially be a continuation of a successful offshore 
mining venture in state territorial waters. This is an 
unique circumstance for the offshore mining industry in that 
there is a great deal of information known about the exact 
nature of the deposit, mining methods and environmental 
impacts.

The State of Alaska has a lease sale for offshore mining in 
state waters approximately every 18 months. The state has 
an established regulatory scheme and procedures for such 
lease sales. The Department of Natural Resources 
administers the state program and must find proposed 
offshore mining projects to be in the state's best interest 
and to be consistent with the Alaska Coastal Management Pro­
gram. 
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COASTAL STATES
A N D

THE U.S EXCLUSIVE ECONOMIC ZONE

Coastal  Sta .es Organizat ion  
Washing ton ,  D .C .

APRIL 1987

This pro jec t was funded in part by a grant f r om  the
W i l l i am  H .  Donne r  Foundat ion



The C o a s ta l  S tates O rgan iza t ion ,  a n o n p ro f i t ,  n o n p a r t i san  
assoc ia t ion ,  represents the collective views a n d  interests  o f  35 
coasta l S ta te  an d  Terr i to r ia l  governo rs  in U .S . ocean  and  
coas ta l  a f fa ir s .  E s tab lished  in 1970, C S O  en c o u rag es  
c oo p e ra t io n  am o n g  its m em ber  States in the  reso lu t ion  o f  
national ocean and  coastal issues which affec t the G ulf ,  oceans 
and  G re a t  Lakes o f  the U .S . an d  also serves as a fo ru m  for 
d eb a te ,  review an d  assessm ent o f  o cean  a n d  coas ta l  
m a n ag e m en t  practices, p rob lem s and  progress .
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PREFACE
Over the last several decades,  events have recast the  sta tus o f  ocean resources with in  200 miles o f  the w orld 's  coastline. 

In terna t ional  law now  clearly acknow ledges  the au th o r i ty  o f  coastal na t ions  to  m anage  ocean resources, living and  nonliving, 
within two h u n d red  naut ica l miies o f  their  shorelines. These 200-mile exclusive econom ic  zones encom pass roughly $Or o o f  
the world’s fisheries resources, most o f  the o ffshore  hydrocarbon deposits, an d  many potentially valuable hard mineral resources.

O n M arch  10, 19S3, P re s iden t R eagan  es tablished by '  x l a m a t i o n  an  Exclusive Econom ic Z one  (EEZ) for the United  
States and  thereby  jo ined  58 o th e r  coasta l na t ions  declaring jurisd ic t ion  over the ocean resources ad jacen t to their land masses. 
The coasta l S tates have a s t ro n g  interest in the p ro tec tion ,  conservation  an d  deve lopm ent o f  the coasta l and  ocean resources 
border ing  their shorelines since they a r r 'e t b s c s t  to  oo th  the p rob lem s and  the opportun it ies  inherent in their  use. 
Hence, in Ja n u a ry  1985 the C oasta l  S tates O rganization  (CSO), a non-profit  representative organization o f  the 35 coastal States. 
Territor ies  and  Possess ions o f  the U nited  States, u n d e r to o k  a s tudy  o f  the  implications o f  the new U.S. EEZ  and  the role 
that the  States sh o u ld  play  in its deve lopm ent.

T he  U .S . E E Z  is the largest, an d  p ro b ab ly  m ost valuable, in the world .  T h e  p ro tec tion ,  conservation  and  developm ent 
o f  the resources o f  this new zone  are  o f  g rea t  im p o r ta n ce  to bo th  the N ation  an d  the  coasta l S tates.  Coasta l  States are  a lready  
actively involved in m anag ing  the 90,000-mile U .S . shoreline an d  coasta- zone which together  consti tu te  an  essential par t  o f  
the ocean resources dev e lo p m e n t  equ a t io n .  W i th o u t  efficient access to  an d  in terconnec tions  with ports  and  harbors ,  shoreside 
logistical suppo r t ,  land-based  processing an d  s torage facilities, m arkets ,  an d  the countless o ther  needs tha t accom pany offshore  
developm ent,  the exp lo ita t ion  o f  ocean  resources w ou ld  be impossible.

T he  ra t ional  m a n ag e m en t  o f  ocean  resources is a  d ifficu lt  m a tte r  fo r  tw o fu n d a m e n ta l  reasons: o u r  present com ple  . system 
o f  ocean g o v ernm en ta l  ju r isd ic t ions ,  an d  the  n a tu re  o f  the  ocean itself. T h e  challenge, therefore ,  is to design an d  im plem ent 
an  equ i tab le  an d  eff icient o cean  resource  m a n ag e m en t  system in the face o f  the n a t io n ’s ju risd ic t iona l  complexities and  the 
o ce an ’s com plex  na tu re .

This  repor t ,  m a d e  possib le th ro u g h  a  g ran t  f rom  the W illiam H. D o n n e r  F o u n d a t io n ,  presents the C oas ta l  States 
O rg a n iz a t io n ’s f indings a n d  conc lus ions  regard ing  the role o f  the coasta l  S ta tes  in par tne rsh ip  with the federal governm ent 
in m anag ing  the resources o f  A m e r ic a 's  Exclusive E conom ic  Zone.  C S O  has  em bod ied  its conclusion  in a p roc lam at ion  and  
policy s ta tem ent,  developed d u r in g  the  course  o f  the s tudy  and  based on the cons iderat ions  an d  findings discussed in this report.  
The p roc lam at ion  is a  clear asser t ion  o f  the rights and  responsibilities tha t the coasta l S tates have in the protection , conservation 
and  developm ent o f  the U .S .  E E Z  resources. T he  policy s ta tem en t is in tended  to  guide CSO  an d  its individual m em ber  
governm ents  in fo rm u la t ing  an  equ i tab le  a n d  efficient m an ag e m en t  system for  A m er ic a ’s Exclusive Econom ic Zone.
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PROCLAMATION OF THE COASTAL STATES

A N  A S S E R T IO N  O F  R IG H T S  A N D  R E S P O N S IB IL IT IE S  P E R T A IN IN G  
T O  T H E  P R O T E C T IO N ,  C O N S E R V A T IO N  A N D  D E V E L O P M E N T  O F  R E S O U R C E S  

O F  T H E  U N IT E D  S TA T E S  E X C L U S IV E  E C O N O M IC  Z O N E

W H E R E A S  the Presidential P roc lam ation  o f  M arch  10, 1983 established sovereign rights over living and  nonliving resources 
within a  200-mile U .S . Exclusive E conom ic  Z one; and

W H E R E A S  these m arine  resources, bo th  know n and  yet to  be d iscovered, are  o f  vital im p o r ta n ce  to  the United States; and

W H E R E A S  full realization  o f  the benefits o f  the Exclusive Econom ic  Z one  for present an d  fu tu re  generations o f  A m ericans 
depends u p o n  an  enhanced  capab i l i ty  to  protec t,  conserve and  develop these m arine  resources; and

W H E R E A S  the im pacts  o f  the  deve lopm en t o f  the Exclusive Econom ic  Z o n e  fall d isp ropo r t iona te ly  on  the coasta l States, 
affecting  the  general w elfa re  o f  their  citizens; and

W H E R E A S  the m arine, coasta l and  terrestrial environm ents are an  interdependent system tha t  m us t  be managed in a  m anner 
th a t  transcends existing Federa l-S ta te  boundaries ;  and

W H E R E A S  recognized principles o f  in te rna tiona l  law distinguish this N a t io n ’s defense a n d  fore ign policy interests from  
its dom estic  resource  m a n a g e m e n t  regime within the  U.S. Exclusive E conom ic  Z one; and

W H E R E A S  the C o a s ta l  S ta tes  have substan tia l  expertise an d  experience in protec ting ,  conserv ing  and  developing ocean 
an d  coas ta l  resources;

T H E R E F O R E ,  T H E  C O A S T A L  S T A T E S  do  hereby  assert and  p rocla im , on  b eha lf  o f  their  citizens, direct and  inheren t 
rights an d  responsibilit ies pe r ta in ing  to  the  p ro tec tion ,  conservation  a n d  deve lopm ent o f  the  living a n d  nonliving resources 
now under  dom estic  ju r isd ic t ion  w ith in  the  U .S .  Exclusive E conom ic  Z one .  In recognition  o f  these rights and  responsibilities, 
the coastal States d o  hereby resolve tha t they m ust be full partners in the m anagem ent o f  U.S. Exclusive Econom ic Zone resources 
and  share  in an  equ i tab le  division o f  benefits  derived f ro m  their  developm ent.



“As general pur- 
pose governments 
with existing 
resource manage­
ment competence, 
the coastal States 
are directly 
responsible for ac­
ting on behalf of 
the ocean interests 
of their citizens, 
and the citizens of 
the country as a 
whole. ”

POLICY STATEMENT 
OF THE COASTAL STATES

I  he U .S .  Exclusive E, -nomic Z one  
was established in 1983. W ith  this 

ac tion  the U nited  S ta tes  acqu ired  
in te rna tiona lly  recognized “ sovereign 
rights fo r  the pu rp o se  o f  exploring, 
exploiting, conserving and  m anag ing  
n a tu ra l  resources, b o th  living and  
nonliving, o f  the seabed  and  subsoil and  
the supe rjacen t w a te r s .”  The Exclusive 
E co n o m ic  Z o n e  (EE Z ) extends 200 
nau t ica l  miles seaw ard  o f  the N a t io n ’s 
coas ts ,  bringing an  area  m ore  th a n  one 
a n d  a  h a l f  times larger th a n  the land 
m ass o f  the U nited  States u r d e r  exclusive 
U .S .  resource m an ag e m en t  a u th o r i ty .

Vast reserves o f  know n  resources, and  
the  prom ise  o f  trem endous  reserves yet to  
be d iscovered,  exist within the E E Z .  All 
A m er ican s  s ta n d  to  benefit f rom  the 
p ro p e r  m a n a g e m e n t  o f  these m arine  
resources. Ear ly  na t ional a t ten t io n  should  
be  given to  the  c rea tion  o f  a n  
a p p ro p r ia te  m a n ag e m en t  regim e fo r  this 
im p o r ta n t  new o cean  area.  T h e re  are  
existing regu la to ry  regimes th a t  m a n a g e  
oil, gas, a n d  fishery resources. H ow ever ,  
full econom ic  an d  social benefits  o f  o the r  
E E Z  resources will be realized on ly  if  an  
order ly  an d  s tab le  regula tory  f ram ew ork  
is in place —  o ne  in which all affec ted  
parties a re  effectively represen ted  in the 
dec is ion-m aking  process.

in te rn a t io n a l  law recognizes a  
200-mile zone  ( the EE Z ) with in  which 
coas ta l  na t io n s  have sovereign an d  
exclusive rights over  living a n d  nonliving 
resources. E xp lo ra t ion  and  explo ita t ion  
o f  these resources a re  thus se p a ra te  and  
d ist inct f rom  o th e r  ocean uses, such as 
nav igation  an d  overflight,  within 
in te rn a t io n a l  ju risd ic tion .  Resource 
m a n ag e m en t  in the U.S. E E Z  is now  a 
dom estic  issue. As such, it is the jo in t  
concern  o f  the coasta l  S ta te  a n d  federal 
governm en ts .  T herefo re ,  the legitimate 
roles o f  the federal an d  S tate 
governm en ts  in the  m a n agem en t  o f  these 
resources m ust now be re-examined.

G iven their  prox im ity  to, an d  reliance 
o n ,  the sea, an d  the extent that 
d eve lopm en t  o f  these m arine  resources 
will a ffec t  their econom y  and  
en v iro n m en t ,  the coasta l S tates have 
direct a n d  inherent

interests perta in ing to the pro tec tion ,  
conserva tion  and  developm ent o f  the liv­
ing an d  nonliving resources o f  the EEZ. 
It is neither feasible nor  desirable for  the 
nat ional  governm ent to a t tem p t  to  rep re­
sent all o f  the public interests in ocean 
activities beyond  the terr itor ia l sea. As 
general pu rpose  governm ents  with ex­
isting resource m anagem en t  com petence ,  
the coasta l  S tates are directly responsible 
for ac ting  on beha lf  o f  the ocean  in- 
c r e s t s  o f  their  citizens, an d  the citizens 
o f  the co u n try  as a whole. The present 
s ta tu to r i ly  crea ted  dividing line between 
S ta te  a n d  federal jur isd ic tion  in the 
ocean  —  the seaw ard  limit o f  the  te r­
ritorial sea —  m easures  only  the  cu rren t  
division in the  m a n agem en t  au th o r i ty  
over the  ocean  resources. T he  coasta l 
r '>tates’ interests ,  rights a n d  re sp o n ­
sibilities extend well beyond this 
s ta tu to r i ly  c reated ,  yet a rb i t ra ry ,  limit.

Because the  m arine ,  coasta l an d  te r­
restrial env ironm ents  a re  one  in te rd ep en ­
den t ecological system, the  E E Z  resource 
m a n ag e m en t  regime m ust  be an  in ­
tegrated  one.  O cean  m a nagem en t  is a 
logical extension o f  coas ta l  m anagem ent ,  
fo rm ing  a  unified whole. The m a n ag e ­
m ent regime m u s t  have the  capac ity  to 
accoun t  for  the use and  deve lopm en t o f  
var ious  resources. T he  sing le-purpose  ap ­
p roach  to  ocean  m anagem en t  now  in use 
has  generated  conflicts  ra th e r  th a n  resolv­
ing them , an d  will becom e increasingly 
ineffective in handling  multip le  uses in 
the E E Z .



The diversity o f  the resources o f  the 
EEZ and  their  vital im p o r ta n ce  to p re­
sent and  fu ture  genera tions  o f  Americans 
requires th a t  careful a t ten t io n  be paid  to 
m ain ta in ing  a p ro p e r  balance  between 
pro tec tion ,  conservation  and  developm ent 
in the EE Z . A p r im ary  goal o f  EEZ  
resource m a n agem en t  shou ld  be to m a in ­
tain  the hea lth  and  viability o f  the ocean 
ecosystems in order  to ensure  sustained 
long-term benefits to  the people o f  the 
Nation.

The extension o f  sovereign rights over 
the resources o f  the  E E Z  carries with it a 
public trus t  du ty  to  conserve an d  ensure 
the availabili ty o f  these resources for p re ­
sent and  fu tu re  genera tions .  Since the 
citizens o f  the  coasta l S tates will be 
directly a ffec ted  by the  d ischarge o f  this 
du ty  (or a failure to  do so), coasta l S tate  
governm ents  have a  special responsibility 
to  ensure th a t  this du ty  is fully inco r­
po ra ted  in to  EEZ m an ag e m en t  decisions.

Because o f  this responsibility ,  there 
m ust  be shared  dec is ion-m aking  with the 
federal governm en t o n  all ocean  activities 
affecting  the interests o f  citizens o f  
coasta l S tates.  Long-term  com m itm en ts  
o f  fixed ocean  and  shoreside  space and  
potentia l long-term  im pacts  to  coasta l 
and  ocean  resources o f ten  require the 
m u tua l  consen t o f  the federal governm ent 
and  the affected  coasta l S ta te  
governm ents .

C oasta l S tates also  have a respon­
sibility to  assure  tha t S tate  and  local p a r ­
ticipants in any  oceai. activ ity  receive an  
equitable sha re  o f  responsibility , better 
advance in fo rm ation  on value and 
d is tribu tion  o f  ocean resources m ust be 
in the S ta te  go v e rn m e n t 's  hands  before 
decisions a re  made. This will ensure  that 
the public receives a fair re tu rn  for the 
use o r  sale o f  their resources.

T he  es tab l ishm ent o f  the U.S. EEZ 
brings great new opp o r tu n i t ie s  and  
challenges to  the coasta l  S tates.  The 
coasta l S ta tes  have a legitimate right in 
the m anagem en t  o f  the  resources o f  the 
E E Z  in concer t  w ith  the federa l govern ­
m ent.  C e r ta in  fu n d am e n ta l  principles 
have guided the coas ta l  S tares  in arriving 
at the ir  P ro c lam a tio n  o f  rights and  
responsibilit ies perta in ing  to  the  m anage­
m ent o f  the resources w ith in  the EEZ. 
These principles include: shared  decision­
m aking  on all ocean  activities affec ting  
the interests  o f  the citizens o f  the  coastal 
States; a n  equi tab le  division o f  the costs 
an d  benefits  o f  the  dev e lo p m e n t  o f  these 
ocean  resources; full recogn it ion  o f  the 
du ty  to fu tu re  genera tions  to  pro tec t  
their interests; an d  an  ap p rec ia t ion  tha t  
effective ocean m a n ag e m en t  m us t  be bas ­
ed  up o n  solid  research  an d  env ironm enta l  
p ro tec tion .

T h e  coasta l S ta tes  a re  co m m itted  to 
shap ing  na t iona l  policy fo r  the  p ro tec ­
tion ,  conserva tion  an d  deve lopm en t o f  
U .S .  E E Z  resources in acco rd an ce  with 
this P ro c la m a t io n  a n d  Policy  S ta tem en t .

“The single- 
purpose approach 
to ocean manage­
ment now in use 
has generated con­
flicts rather than 
resolving them, 
and will become 
increasingly inef­
fective in handling 
multiple uses in 
the EEZ. ”



“The adversarial 
relationship that 
has develooed bet-s.
ween the federal 
government and 
v oastal States in 
certain ocean mat- 
ters is seen as un­
fortunate\ un­
necessary, and not 
in the public 
interest. ”

SECTION I
IN T R O D U C T IO N

I he coasta l States have a great 
interest in the ocean resources lying 

beyond S tate  waters, an  interest th a t  
s ta r ted  long before  the P res iden t’s 1983 
proc lam at ion  establishing a U.S.
Exclusive Econom ic Z one  (EEZ).  Since 
rhe late 1960s several S tates have been 
involved with the deve lopm ent o f  
o f fsh o re  oil and  gas. For  the  past ten 
years the coasta l States have acted  with 
the federal governm ent and  the private  
sector in m anaging  the fisheries resources 
o f  the 200-mile fishery conserva tion  zone 
created  by the  M agnuson  Fishery 
C onserva tion  and  M anagem en t  Act.  
Several federal ocean resource laws 
perm it coasta l S tates to par t ic ipa te  to 
varying, bu t  o f ten  limited, degrees in 
certa in  types o f  ocean  dec is ion-m aking  
beyond the te rr ito r ia l s e a .1

A lth o u g h  limited oppor tun i t ie s  exist 
for S ta te  partic ipa tion  in ocean resource 
m anagem en t ,  certa in  recent deve lopm ents  
have s tra ined  Federa l-S ta te  relations. 
D ep a r tm en t  o f  the  In ter io r  p lans to lease 
large a reas  o f  the ou te r  con t inen ta l  shelf  
(OCS) for  oil an d  gas exp lo ra tion  
beginning in 1981 was o f  significant 
interest to  a n u m b e r  o f  S tates.  F a ilure  o f  
the D e p a r tm en t  o f  C o m m erce  (N O A A ) 
to p rom ulga te  federal consistency 
regula tions clearly defin ing  coasta l  S tate 
interests in federal decisions beyond  S ta te  
waters also  concerned  coasta l S tates. 
Aggressive moves by the Federal 
governm en t  to begin leasing the 
poten tia lly  rich ocean  m ineral deposits  
o f f  C a liforn ia ,  O regon , and  H aw aii  also 
called a t ten t io n  to  the  weak role o f  the 
coasta l States.

W hen the Presiden t issued the EEZ 
proc lam at ion  in M arch , 1983, and  called 
for increased developm ent o f  EEZ  
resources, the coasta l States were quick 
to  initiate a reexam ination o f  the roles o f  
the federal and  S tate  governm ents  in 
ocean  resource m a n ag e m en t . ’ F rom  the 
onset o f  this study, the o r ien ta t ion  o f  the 
coas ta l  S tates has been positive and  
forw ard- look ing .  T he  adversarial 
re la tionsh ip  tha t  has developed between 
the federal governm ent an d  coastal States 
in certa in  ocean  m atte rs  is seen as 
u n fo r tu n a te ,  mnecessary, and  not in the 
public  interest. In em bark ing  on this 
s tudy, the coasta l S tates sough t new and 
m ore  effective ways o f  preserving, 
conserv ing  an d  developing A m e r ic a ’s 
newest a n d  largest resource zone —  the 
E E Z .



SECTION II
T H E  IM P O R T A N C E  O F  T H E  U .S .  E E Z

A  m erica’s Exclusive E conom ic Z one  
covers a vast a rea  o f  ocean.  
G enerally  speaking , it extends 200 

nauticai miles from  the coastline, having 
a b read th  o f  197 naut ica l miles beyond 
the three-mile U.S. te rr ito r ia l sea (see 
Figure 1). The U .S . E E Z  is nearly  4 
billion acres, or ab o u t  1.7 times the  land 
area  o f  the United S tates. Except for 
highly m igra to ry  species o f  tuna ,  the 
United S ta tes  now possesses exclusive 
au thori ty  over all resources, living and  
nonliving, within this very large a r e a .3

A m e r ic a ’s EEZ  is the largest, and  
p robab ly  m os t  valuable , in the world .
The fisheries in the G u lf  o f  Mexico, o f f  
New E ng land ,  the W est C oas t  and  
A laska are  am o n g  the  richest in the 
world. Oil an d  gas deposits  o f  
considerab le  m agn itude  exist in the G ulf  
o f  Mexico, o f f  C a l i fo rn ia  and  n o r the rn  
A laska.  New discoveries are  likely 
elsewhere a long  the U .S . coastline. 
P rom ising  areas for  ocean  m inerals  are 
present o f fsh o re  N o rth  C aro l ina ,
G eorgia ,  F lorida ,  C a l i fo rn ia ,  O regon , 
A laska and  Hawaii,  and  in the vicinity o f  
som e o f  o u r  Pacific Is land  territories.  
Econom ica lly  im p o r ta n t  m arine  sand  and 
gravel deposits  exist o f f  m uch  o f  the 
Eastern  seaboard ,  and  the  G u l f  an d  
A laska.  Recently, cobalt-r ich  crusts  have 
been discovered near the  H aw aiian  
archipelago and  in the vicinity o f  
Jo h n s to n  Island in the Pacific.  These 
resources, and  others, a re  o f  great 
national interest.  A closer look shows 
why.

• F IS H E R IE S  -  T h e  U nited  States 
leads all o the r  nations bo th  in abun d a n ce  
and diversity o f  fish and  shellfish o f f  its 
coasts. It is es tim ated th a t  15 to  20%  o f  
the w o r ld ’s living resources are  within the 
U.S. EEZ. Nonetheless, the U nited States 
ranks only fourth  (af ter  J a p a n ,  the 
U .S .S .R .,  and  Ch ina)  a m o n g  the fishing 
nations o f  the world .  In fact, less than 
ha l f  the potential yield f rom  U.S. 
fisheries is harvested and  processed in 
this country .  The rem a in d e r  is either 
caught by U.S. f ishermen but sold to 
foreign processors, o r  caugh t by fishing

fleets o f  m ore th a n  a dozen  o the r  c o u n ­
tries, o r  left u n u se d .4

C learly ,  the potentia l exists for fu r ­
ther g row th  o f  o u r  dom estic  fishing in­
dustry .  T o  the extent th a t  the  United 
States moves to w ard  the goal  o f  se lf  su f ­
ficiency in fishery p roducts ,  an  im por tan t  
c o m p o n e n t  in the present t rad e  im balance 
will be reduced o r  el im inated .

Fish an d  shellfish a re  an  im p o r ta n t  
source o f  nu tr i t ion  and  recrea tion ,  co n ­
tr ibu ting  to  the ec o n o m y  an d  health  o f  
the coas ta l  S tates a n d  the N a tio n .  In 
gross te rm s, U .S. f isherm en p roduce  10 
billion p o u n d s  o f  food  annua lly ,  o r  n e a r ­
ly 50 p o u n d s  for  each  person  in the 
United  S ta tes .  A n o th e r  750 million 
p o u n d s  a re  ca u g h t  each year by recrea­
t ional f isherm en C o u n t in g  all subsid iary  
effects ,  U .S .  coasta l  fisheries con tr ibu te  
over S23 billion to  the  ec o n o m y  each 
year, p rov id ing  em p lo y m e n t  fo r  over a 
million p eop le .5

• O F F S H O R E  O IL  & G A S  
R E S O U R C E S  — P e tro le u m  p ro d u c ts  are 
the  single m os t econom ica l ly  significant 
resource  in the U .S . E E Z , an d  m ost  like­
ly will con t inue  to  be fo r  the  foreseeable 
fu ture .  T h e  p ro d u c t  value a lo n e  o f  oil 
an d  gas f rom  bo th  S ta te  a n d  federal 
waters is nearly  S26 bill ion annua l ly .  In 
ad d i t ion ,  the  federal g o v e rn m e n t  receives 
over $7 billion per  y ea r  in revenue ‘ro m  
federal leases on  the  o u te r  con t inen ta l  
shelf  (O C S).6 In 1984, o f fsh o re  .veils 
p ro d u ce d  12% o f  the  N a t io n ’s to ta i  oil 
a n d  25%  o f  the to ta l  n a tu ra l  gas. T h e  
U nited  States Geologica l Survey es tim ates 
tha t  up  to  4 1 %  o f  the oil an d  30 %  o f  
the na tu ra l  gas yet to  be  d iscovered  in 
the United  S ta tes  lies in the E E Z .7 These 
o f fsh o re  supplies o f  oil an d  gas will be 
o f  vital na t iona l  im p o r ta n ce  as the p re ­
sent on sh o re  sources  becom e depleted .



• H A R D  M IN E R A L S  -  A lthough  
com m ercia l  recovery o f  hard  m inerals  is 
still in its infancy, the U.S. E E Z  is likely 
to hold  bright prospec ts  for a n u m b e r  o f  
h a rd  m ineral resources. Six types o f  
poten tia lly  econom ic  h ard  mineral 
resources have bee r  ‘J.. ' “ ied: 1) sand  
and  gravel, 2) heavy-m ineral placer 
deposits  (conta in ing  tin, t i tan ium , gold, 
p la tinum ),  3) phosphorites ,  4) m anganese  
nodules, 5) cobalt-r ich  m anganese  crusts , 
and  6) polymetallic sulfides. Several o f  
these resources con ta in  critical and  
strategic minerals  as referred  to in the 
S tra teg ic  and  Critical M ateria ls  S tock  P il­
ing A c t .8 T h e  U .S . presently im ports  
over 60 strategic and  critical m inerals  (see 
F igure 2). This is an  im p o r ta n t  cons idera ­
tion in the deve lopm ent o f  these m arine  
minerals.

O cean  m ining o f  coba lt  crusts  is only  
in the p re lim inary  p lann ing  stages. 
C oba lt- r ich  m anganese  crusts  occur  on 
the flank areas  o f  n u m erous  U .S . Pacific 
Islands an d  on  the tops o f  m any  central 
Pacific  seam oun ts  with in  the  U .S . EEZ . 
A n env ironm en ta l  im pac t s ta tem en t  (EIS) 
for  ocean  mining o f f  H aw aii  and  
Jo h n s to n  Island is in p rep a ra t io n  by a 
jo in t  M inerals  M a n ag e m en t  Service 
(M M S) —  S ta te  o f  H aw aii  task force. 
C om m erc ia l  mining opera tions ,  however, 
are n o t  likely to  begin until the 
m id-to-la te  1990’s. T h e  strategic 
im p o r tan ce  o f  the  coba lt  co m p o n e n t  in 
these crusts  and  the fact th a t  a single 
s e am o u n t  cou ld  provide the U nited  States 
with a  three-year  supply ,  could  m ake 
mining o f  these crusts  a na t ional  priority.

Polym etall ic  sulfides, an o th e r  
im p o r ta n t  po ten tia l  EE.'^ resource , have 
been d iscovered in m a n y  par ts  o f  the 
Eastern  Pacific O cean . Polymetallic 
sulfides exist a t several seafloor  spreading 
centers,  som e with active hydro therm a l 
vents, including the G o rd a  Ridge 125 
miles o f f  n o r the rn  C a lifo rn ia  and  
sou the rn  O regon . O th e r  p rom ising  areas 
for h y d ro th e rm a l  activity within the EEZ 
include the A leu tian  arc  in A laska  and 
the M arianas  Islands in the  C en tra l  
P acific .4

• O C E A N  E N E R G Y  —  A lthough  not 
yet tested on a com m ercia l scale, the 
feasibility o f  p roducing  electrical energy 
from  the te m pera tu re  differences between 
w arm  surface  w ate r  and  much colder  
deep w ater  has been dem onstra ted .
Ocean  the rm al energy conversion (O T E C ) 
technology is ideally suited to  islands or 
coasta l a reas  with therm al g rad ien ts  o f  20 
degrees cen tig rade o r  m ore between the 
surface w aters and  depths o f  1000 
meters. N u m erous  potentially a t tractive 
locations for  O T E C  facilities exist in the 
coasta l zones and  EEZ  o f  P uer to  Rico, 
Virgin Islands, Hawaii,  G u am , an d  the 
o th e r  U .S . territories in the  tropical 
P ac i f ic .10 S hou ld  oil prices
again  rise, the w ork  rem aining to  be 
d o n e  to  p rove the com m ercia l viability o f  
O T E C  shou ld  be com ple ted  to  open  the 
way fo r  the app lica tion  o f  this prom ising  
technology in the U .S . EEZ .

• W A S T E  D IS P O S A L  IN T H E  
O C E A N  —  T h e  use o f  the ocean  for 
waste d isposal is likely to cont inue,  and  
perhaps  increase. A lth o u g h  the ocean  
does have som e assimilative capacity  for 
som e wastes, ocean  waste d isposal shou ld  
no t be a  first choice op tion .  In the case 
o f  non-tox ic  substances,  ocean  disposal 
m ay be judged  less dange rous  to  the 
env ironm en t  th a n  al ternative  land 
d isposal op tions .  O n  the o th e r  han d ,  the 
tendency o f  som e organ ism s to 
concen tra te  toxic substances 
(b io-accum ula tion),  po ten tia l loss o f  
h ab i ta t ,  and  the possibility o f  toxics 
m ak ing  their way back th ro u g h  the  food  
chain  to hu m a n s  m ust be taken  into 
accoun t  in such decision m aking . Before 
ocean disposal is utilized, all o ther  
feasible op tions  m ust be eva lua ted .  Site 
specific in fo rm ation  must also be 
collected to ensure  that adverse impacts 
to w ate r  quality  an d  aqua tic  hab i ta t  are 
minimized.



A t p resen t,  tw o issues —  at-sea  in ­
cinera tion  o f  toxic wastes a n d  ocean 
disposal o f  rad ioac tive  wastes  — seem to 
be increasingly p ro m in e n t .  T h e  safe 
disposal o f  highly toxic liquid wastes 
such as po lych lo r ina ted  b iphenyls  (PC Bs) 
and high and  low level nuc lea r  wastes are  
vexing na t iona l  p rob lem s. S a tis fac to ry  
solutions m ust be fo u n d  since s ignificant 
quant i t ies  o f  these d an g e ro u s  m ateria ls  
con t inue  to  accum ula te .  W i th o u t  doub t ,  
em ergency con t ingency  p lans ,  s to rage  and  
transsh ipm en t  w ith in  coas ta l  areas, and  
the possible use o f  th e  EF.Z (and  perhaps 
the m ore  rem o te  d eep  seabed  •■) for 
waste d isposal will be s tud ied  and  
debated  in the  com ing  y e a r s .12

* Q U A L IT Y  O F  T H E  M A R I N E  E N ­
V IR O N M E N T  —  T h e  rich life and  
relatively pris t ine  m arine  en v iro n m en t  
within the  E E Z  is p e rh ap s  its m os t  
valuab le  resource .  T h e  a f fec ts  o f  po llu ­
tion in the  nea r -sho re  w ate rs  d ue  to  
r u n o f f  f ro m  land are  less p ro n o u n c e d  in 
the E E Z ,  a l th o u g h  o cean  d isposa l  o f  
m unicipal sewage a n d  industr ia l  wastes 
places a d d e d  s tra ins  on  m arine  e n ­
v ironm enta l  qual i ty .  O n ly  by m ain ta in ing  
and  im prov ing  the e n v iro n m en ta l  qual i ty  
o f  the E E Z  is it possib le to  m ax im ize  the 
value o f  its o th e r  resources ,  such  as 
fisheries, m arine  wildlife, oxygen p ro d u c ­
tion, pharm aceu t ica ls ,  recrea tion ,  a n d  the 
basic security  o f  a  hea lthy ,  rich c o m ­
m unity  o f  m arine  life.

T h e  U .S . E E Z  is hom e to a rich 
variety o f  m arine  life, inhabiting  a  range 
o f  arc tic  to  tropical m arine  ecosystems. 
A b u n d a n t  fisheries, m arine  m am m als ,  
reptiles, sea birds, cora l reefs, chem osyn- 
thetic com m unities  o f  h y d ro therm a l  vents 
a n d  cold w ater  seeps, kelp forests, and  
o th e r  p lan t and  an im al life a re  am ong  
the  great diversity  o f  life w ith in  the  U.S. 
EE Z . T here  is an  obvious s trong  coastal 
S ta te  interest in m a in ta in ing  this 
resource.

•  A D D I T IO N A L  USES O F  T H E  
E E Z  — T he  U .S . E E Z  has m any  o ther  
uses beyond the m a jo r  ones listed above. 
S p o r t  f ishing, diving, an d  boat ing  m ake 
the  o f fsho re  areas a t trac t ive  to  growing 
num bers  o f  recreationists .  O cean -bo rne  
com m erce  is a regular  use o f  the U.S. 
E E Z , including the  specialized traff ic  
lanes th a t  ex tend  in to  the  E E Z  th a t  in­
creasingly guide passage to  an d  from  
U .S . coas ta l  ports .  Finally, m ilita ry  “ ex­
clusion zo n es”  represen t yet an o th e r  use 
o f  ocean  space th a t  is o f  na t ional  im p o r ­
tance an d  which som etim es com petes  
with resource-re la ted  activities.
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Tablo 2-6.- -Sources of U.S. Chromium Imports Table 2-10.— Sources of U.S. Mar>ganese Imports

Country
1979-82

(percent)
1982

(percent)
Chrom lla4
Soutn A fr ic a ................. 48 59
Soviet U n ion ................. 17 6
P h ilip p in e s ................... 13 11
T u rke y ............................ 7 6
A lb a n ia .......................... . . P 1
F in la n d .......................... f 7
M adagascar.................. . . . . * 9
Ferrochrom lum :
South A fr ic a .................. 61 35
Z im babwe ...................... 12 25
Y ugo s la v ia .................... 12 12
B ra z il.............................. . . . . 4 11
Sweden .......................... 4 4
T u rkey ............................ 2 4
West G erm any ............. 2 3
Japan.............................. ___  1 —
C h ina .............................. 1 4
O th e r .............................. 1 2
tChromit* - cf'romiu'n cres
NOTE M a jor wo«d p roduco ri o f cn rom ite and their con tribu tion to w orld suo- 

O lias in 1982 wore Soviet un ion  f l 4  Darconti; South A tnca (22 ocrcont); 
A lban ia (12 oe rcen t); Brazil (10 o« rc an t): Zimbabwe. P h ilio o in as Tuntay. 
and F in land (4 oa rcon t aachi Ind ia (3 oercent) See tao ia  5-4 o f cn 5 fo r 
m o re cataii. and fo r in fo rm ation on  rese rves 

SOURCE U S O eoanm en i o f me in tenor. Bu reau o f Mmes. Minerals Yearbook, 
1980. 1981. 1982. and 1981

Country
1979-82

(Oercent)
1982

(percent)
Manganese ora:
South A fr ic a .................... 30 52
Gaoon .............................. 27 21
A u s tra lia .......................... 22 17
B ra z il................................. 13 3
Mexico ............................ 4 1
M o ro c c o .......................... 4 4
Other ................................. 2
Ferromanganese:
South A fr ic a ................... 43 49
France1 ............................ 26 21
Mexico ............................ 6 7
B ra z il................................. 3 6
A u s tra lia .......................... 2 1
Other1 .............................. 20 16
a ° 'o c e s s a s  m anganese ore o r ig in . .n g  from  om e r countries.
NOTE M aior woria p roduce rs  o f onm ary m anganese ores and tne ir con tnou tion  

io  w orld supp lie s m 1982 were Soviet U n i o u i  oe rcen ii Soutn Af'-ca 
123 c e r ;e n t t  G aoon  (7 oercenti. C h ina i7 oercent). B razil 16 o e rc e -t ) a u s- 
trad * i5 percent). Me«ico t2 percent) See taoie 5-22 o f cn 5 'o r *«'!r e f 
d e ta ils  and fo r in fo rm ation  on rese rves

SOURCE l  S Departm ent o f tne in te rior. Bureau o f M -^ s  M inera lj  Ye i'ooo* 
1900 198V 1982. and 1983

Table 2-8.—-Sources o f U.S. Cobalt Imports
1979-82 1982

Country (percent) (percent)
Zaire ..................................... 37 39
Zambia ................................. 13 9
Canada ................................. 8 12
Belgium-Luxembdurg1 . . . 8 5
Finland ................................. 7 6
Japan1 ................................... 7 8
Norway1 ............................... 7 7
B o tsw an a ............................ 3 3
France1 ................................. 3 3
O th e r...................................... 7 8
Jo 'o c e s s e s  cooa it o re  o rig ination  Ir*,m o th e r countries 
NOTE M aior w ond p roducer* j i  primary cooa it and their c o n tn ou lio n  to w orld 

supp lie s  m  1902 w v e  Zaire (45 percent). Zamoia (13 oercenti: Austra lia 
(9 oercen ti. S o v .it  U n ion  |9  oercenti. and Canada (6 oercent) See taoie 
5 - i6  o f cn  5 'o r m o rs  de ta il, and fo r in fo rm ation  on  rese rves

SOURCE U S D eoarim ent o f the in te rior. Bu reau o f M ines Minerals Yearoook 
’ 980. 1931 1982. and 1983

Table 2-12.—Sources of U.S. Platinum 
Group Metal Imports

Country
1979-82

(percent)
1982

(percent)
South A fr ic a ................. 56 48
U.S.S.R............................ 16
United K ingddm ........... 111 13
O th e r ............................... 17 23
aPGM oroduction from  the United Kingdom is from  o re s orig inating in South Afn.
ca and C anada and from  secondary m ateria ls

NOTE. M aior w ond o roduce rs  o f PGM and the ir con tribu tion to w ond suooi>es 
m 1982 wem Sov ie t Un ion 154 oercent). South A frica i40 oercenti ar-c 
C anaoa (4 percent). See tao ie 5-33 o f ch 5 fo r fu rm er o e tan s jn o  *0' 
fo rm ation  on rese rves 

SO URCE U S Oeoartm ent o f tne in te rio r Bureau o f Mi«es Minerals Cpw'—j j r -  
ly  Summaries 1983 ano 1984

Figure 2 .— Sources o f Strategic Metals fo r the United States

Source: Strategic Materials: Technologies to Reduce U.S. Import Vulnerability
(Washington, D .C . : U .S . Congress, O ffice o f  Technology Assessment. OTA -ITE -24S , 
May 1985).



“Because major 
segments o f  their 
coastal populations 
can be affected, 
coastal State 
governments have 
strong interests in 
how these govern­
mental roles are 
performed in the 
EEZ. ”

SECT ION  III
F E D E R A L  & S T A T E  IN T E R E S T S  IN T H E  E E Z

F ederal and coastal State interests in 
the EEZ rest in part on the 
legitimate and necessary functions of 

g< ̂ eminent in the offshore area. The 
manner of administration of these func­
tions affects national and coastal State 
interests. Table 1 lists six broad purposes 
which government serves in the ocean. 
The top two are clearly “national” in 
nature and must be carried out by the 
federal government. However, to assure 
citizens that the duties and respon­
sibilities of State governments are carried 
out, the remaining roles require coastal 
State involvement.

Important sectors of coastal State 
economies depend directly on the EEZ 
and its resources. In Louisiana, for ex­
ample, the oil and gas, and commercial 
fishing, industries depend heavily on the 
EEZ. Coastal States md their local 
governments —  the planners and 
managers of the Nation’s coastal zones 
—  oversee the ports, harbors, and shore 
space that are essential to ocean develop­
ment. Physical linkage inextricably 
couples the shoreland to the sea.

Through the bonds of common air 
basins, the actions of waves and currents 
on the shoreline, and the effects of rivers 
and run-off on ocean water quality, the 
land and the sea are joined together in 
an inseparable relationship. Thus, an 
equitable governance scheme for the EEZ 
must acknowledge the quality of interests 
—  national and State —  that exist in the 
U.S. EEZ.

Because major segments of their 
coastal populations can be affected, 
coastal State governments have strong in­
terests in how these governmental roles 
are performed in the EEZ. Coastal States 
are “home” to most users of the LEZ. 
Their citizens have major economic in­
terests in the conservation and rational 
development of the EEZ. Coastal States 
have important public trust respon­
sibilities within their jurisdictions. They 
are concerned with “spillovers” and 
other adverse environmental effects 
emanating from poorly regulated uses in 
the adjacent EEZ that could damage 
State resources. New EEZ-related ac­
tivities compete with other ocean ac-

TABLE 1
GOVERNMENTAL ROLES 

IN THE EXCLUSIVE ECONOMIC ZONE

Role
1. INTERNATIONAL RELATIONS
2. NATIONAL SECURITY
3. INTERSTATE £ FOREIGN

COMMERCE
4. PROPRIETARY

5. PUBLIC TRUST

6. REGULATORY

Function
— Insure consistency with foreign policy goals 
— Maintain the national defense 
— Regulate commerce between the 
States and other countries 

— Secure maximum earnings for 
the public 

— Conserve resources for present 
and future generations 

—  Protect the public welfare, 
prevent and solve conflicts



tivities of economic interest to the coastal 
States. For example, access to valuable 
and limited coastal space for necessary 
shoreside facilities (ports, processing 
plants, etc.), is often at the expense of 
the traditional users. Coastal States are 
proprietors of the ocean resources in 
their State waters, and are concerned 
with possible reductions in the value of 
State resources, such as the drainage of 
State oil and gas fields or overfishing in 
the EEZ of fish stocks that also exist in 
State waters.

Given these interests, the coastal 
States are naturally concerned with the 
actions of federal agencies taken in con­
nection with the governmental purposes 
set out in Table 1. The degree of coastal 
State interest depends upon the nature of 
the demands placed upon State and local 
resources as well as on EEZ resources. 
Some of the possible effects (positive and 
negative) of the development of EEZ 
resources are listed in Table 2 below.

TABLE 2
POSSIBLE EFF OTS OF OFFSHORE (EEZ) DEVELOPMENT

National Benefits
— improved domestic supply of strategic 
and critical resources 

— reduced trade deficit 
— improved food supply 
— increased national security 
— enhanced economic growth 
— increased federal revenues

Regional/Local Benefits 
(some public, some private) 

— increased jobs 
— increased investment earnings 
— increased tax revenue

Offshore Environmental Impacts
— deterioration of marine water quality 
— deterioration of air quality 
— addition of toxins to the environment, 
and possibly the food chain 

— visual disturbance 
— potential accidents

Onshore Environmental Impacts
— increased risk of accidents 
— degradation of coastal esthetics 
— reduction in quality of coastal 
recreation experience 

— reduction in tourism

Offshore Displacement Impacts 
— prevention or disruption of usual 
fishing patterns 

— interference with commercial and 
recreational navigation

Onshore Displacement Impacts
— competition for limited commercial 
and recreational port and harbor space 

— competition for sites for processing, 
storage and transportation facilities 

— competition for limited recreational 
beach space

Onshore Socio-economic Impacts 
— increased population 
— public facilities and infrastructure 
— public services 
— housing, water supplies 
— additional requirements on local 
government planning processes

“Without effective 
local participation 
in the decision­
making process, 
no amount o f ‘na­
tional interest’ 
justification is like­
ly to overcome 
local opposition.”



For any particular activity in the 
EEZ, one would have to evaluate each of 
the possible effects listed in Table 2 to 
obtain the cumulative impact. Generally, 
the impact will be greater from EEZ ac­
tivities closer to the coastal zone, when 
activities of greater importance to the 
State are displac.'d, and when significant, 
yet uncompensated, demands are placed 
on local public infrastructure due to in­
creases in population. Perhaps, in the 
long run, the economic benefits 
associated with a new EEZ activity could 
partially or even totally offset these 
social, i.e. non-economic, cons. But this 
fails to address the importance of the 
non-economic aspects of local decision­
making, i.e., the need for “self- 
determination.”

A community, or State, will be the 
recipient of the costs and benefits, both 
economic and non-economic, of develop­
ment in the EEZ off of its shores. 
Without effective local participation in 
the decision-making process, no amount 
of “national interest” justification is 
likely to overcome local opposition. Nor 
would the best interest of the communi­
ty, State or nation be served by the 
resulting delay in the orderly develop­
ment of these resources due to the

forseeable political obstacles or, worse, 
protracted litigation. Thus, a true 
Federal/State partnership in the decision­
making process is clearly necessary for 
the management of the living and nonliv­
ing resources in America’s EEZ.

The establishment of a true 
1 ederal/State partnership, founded on 
cooperation and mutual benefit, requires 
an equitable sharing of both the benefits 
and costs derived from the development 
of EEZ resources. The sharing of 
benefits, including revenues, from EEZ 
resource development is a natural exten­
sion of shared decision-making. It is both 
realistic and just to recognize the in­
terests of the federal government and the 
States in the EEZ while bearing in mind 
the possible effects of EEZ development.



SECT ION  IV
RECENT DEVELOPMENTS IN INTERNATIONAL LAW AFFECTING 
THE ROLE OF STATES IN EEZ RESOURCE MANAGEMENT 

Prior to World War II:

I nternational ocean law has undergone 
significant change in the past four 
decades. Prior to World War II the 

ocean waters beyond a nation’s territorial 
cea were nearly universally regarded as 
“high seas." Within these waters any na­
tion was free to do whatever it chose, in­
cluding navigate, fish, conduct research, 
drill for oil, perform military maneuvers 
or any of the other high seas freedoms, 
unless it agreed otherwise by interna­
tional agreement or treaty. But in waters 
that were once pure high seas that are 
now EEZs, there has been a fundamental 
change.

Overlapping the last decade of this 
period the nations of the world 
negotiated the United Nations Law of the 
Sea Convention (LOS Convention), 
culminating in 130 nations signing the 
treaty in 1982. The LOS Convention is 
the sole internationally recognized text 
defining the legal parameters of exclusive 
economic zones. Although the United 
States announced that it would not sign 
the LOS Convention, the President’s 
EEZ Proclamation conforms closely to 
the LOS articles on exclusive economic 
zones.14 In addition, the President an­
nounced that the United States would act 
in accordance with the provisions of the 
LOS Convention relating to “traditional 
uses of the oceans —  such as navigation 
and overflight.”15

1945-1983:

‘'Prior to World 
War I I  the ocean 
waters beyond a 
nation’s territonal 
sea were nearly 
universally regard­
ed as ‘high seas. ' 
B ut in waters that 
are now EEZs, 
there has been a 
fundamental 
change. ”

I n 1945 President Truman proclaimeu 
U.S. jurisdiction and control over the 

resources of the continental shelf 
adjoining the United States.13 Other 
nations quickly followed suit, asserting 
various forms of national control over 
ocean resources off their coasts. Mexico, 
also in 1945, asserted similar jurisdiction 
over its continental shelf. Argentina in 
1946, and Peru and Chile in 1947 
asserted jurisdiction over not only the sea 
bottom of the continental shelf, but also 
the water above it. Honduras, in 1951, 
established a 200-mile “resource 
protection zone," the first such zone that 
would later be referred to as an exclusive 
economic zone. In the next 30 years over 
50 nations claimed varying degrees of 
jurisdictional authority over ocean 
resources out to 200 miles from their 
shores. As a result, the international 
recognition of the “high-seas" character 
in these 200-mile zones became less and 
less pronounced.

After the 1983 U.S. EEZ Proclamation:

The EEZ Proclamation fundamentally 
altered the legal character of the 200 
mile zone around the United States.

Prior to the Proclamation, the body of 
U.S. law pertaining to this zone, while 
asserting U 3. jurisdiction in piecemeal 
fashion r/er select resources, nonetheless 
continued to apply in the internationally 
recognized regime of “high seas.” . ..

“The E E Z  Pro­
clamation fu n ­
damentally altered 
the legal character 
o f the 200 mile 
zone around the 
United States. ”

-  13 -



“Unless another 
country's recogniz­
ed rights are imp­
inged upon, no 
other nation can 
question the 
management deci­
sions o f the United 
States concerning ' 
its E E Z
resources. ff

Although the pure concept of the “high 
seas" was eroding within 200 miles of 
this country and athers, the status of 
oĉ an resources in this zone did not une- 
qu.vocably change from high seas 
resources to U.S. domestic resources until 
•the U.S. EEZ Proclamation. At the same 
time, in accordance with international 
taw, the high seas rights of non-resource 
related activities, such as navigation and 
overflight, among others, are expressly 
recognized and preserved in the Presi­
dent’s Proclamation.

The United States now has sovereign 
rights over the living and nonliving 
resources within its EEZ. How to exer­
cise these rights is an internationally 
recognized sovereign, i.e. domestic, ques­
tion. That is, unless another country's 
recognized rights are impinged upon, no 
other nation can question the manage­
ment decisions of the United States con­
cerning its EEZ resources. In terms of 
U.S. federal law, this is a fundamental 
change with potentially profound 
domestic consequences.

“For decades the 
U.S. Supreme 
Court has con­
sistently ruled that 
only the federal 
government 
possessed fu ll and 
paramount authori­
ty to manage the 
natural resources 
outside the ter­
ritorial sea. 
However, the legal 
basis upon which 
these cases rest no 
longer applies. ”

Supreme Court Rulings, International Law 
and EEZ Resource Management

F or decades the U.S. Supreme Court 
has consistently ruled that only the 
federal government possessed full and 

paramount authority to manage the 
natural resources outside the territorial 
sea. In fact, until Congress passed the 
Submerged Lands Act in 1953, the Court 
ruled that even within the three mile 
“marginal sea” the federal government 
had full and paramount natural resource 
r -ment authority. However, the legal 
basis upon which these cases rest no 
longer applies.

In the landmark case United States v. 
C a lifo rn ia>6, the court ruled against 
California’s assertion of “dominion” 
over the submerged lands within its three 
nautical mile zone of State ocean waters. 
The court based its decision on the ra­
tionale that:

"But whatever any nation does in 
the open sea, which detracts from 
its common usefulness to the 
nations, or which another nation 
may charge detracts from it, is a 
question for consideration among 
nations as such, and not their 
separate governmental units."1'

As a result, the Court ruled that because 
marine resource management could affect 
international relations, the “Federal 
Government rather than the state has 
paramount rights in and power over that 
belt, an incident to which is full domi­
nion over the resources of the soil under 
that water area.”18

This rationale is the basis for a series 
of Supreme Court rulings that followed. 
In 195C, in United States v, Louis iana,19 
the Court rejected Louisiana’s claim of 
rights over the resources in, and beyond, 
the tnree mile zone, holding that "The 
ocean seaward of the [three mile zone) is 
perhaps even more directly related to the 
national defense, the conduct of foreign 
affairs, and world commerce than is the 
marginal sea. Certainly it is not less 
so."-0 The same year, in United States v. 
Texas,the Court also rejected Texas’ 
claim to the resources in its three mile 
zone of ocean waters. Texas argued that 
because it was an indr ndent Republic 
prior to admission to the Union it thus 
held full authority over these resources. 
The Court, however, ruled that upon 
entering the Union Texas was placed on 
an “equal footing" wiih all other States.

—  14 -



and that "The United Slates then took 
her place as respects foreign commerce, 
the waging of war, the making of 
treaties, defense of the shores, and the 
like. In external affairs the United States 
became the sole and exclusive spokesman 
for the Nation.

Congress reacted to these Supreme 
Court cases by passing the Submerged 
Lands Act of 1953,-3 signed into law by 
President Eisenhower, that vested in the 
States title to the seabed of their ocean 
waters. Later the same year Congress 
passed a companion act, the Outer 
Continental Shelf Lands Act (OCSLA).-4 
The OCSLA provided that the waters 
above the continental shelf are recognized 
as high seas--, while establishing 
exclusive federal jurisdiction over the 
continental shelf seaward of the 
territorial limit of the States.

Nonetheless, in 1969, in United 

States v. M aine,-* 13 Atlantic States 
challenged the federal government’s 
paramount rights over the submerged 
lands beyond State waters, claiming that 
as successors to the Crown of England 
(or Holland in the case of New York) 
they possessed full authority over the 
seabed beyond the three mile State 
waters. The Supreme Court, rejecting this 
argument, reaffirmed the rulings C alifo r­

nia, Lousiana and Texas, and ruled that 
the international character of these 
waters required the federal government to 
retain full dominion over the seabed of 
the continental shelf beyond the three 
mile line.

These rulings, both before and after 
the Submerged Lands Act or the OCSLA 
were implemented, were based on the 
Supreme Court’s determination that the 
ocean area beyond State territory was 
international in character, and thus the 
management of these resources could 
affect relations with foreign nations. 
Because the U.S. Cons'itution expressly 
grants to the federal government all 
powers to conduct foreign affairs, the 
States had no role to play in marine 
resource management beyond their ocean 
waters.-’ This has changed.

A Sea Change with 
the EEZ Proclamation

With the EEZ Proclamation, 
resource management within 'he 
EEZ is no longer international in 

character, but rather is a purely domestic 
matter. The basis upon which the above 
Supreme Court cases rest no longer ap­
plies. The EEZ i no longer an "open 
sea.” No other nation can charge that a 
resource management decision by the 
United States detracts from the "com­
mon usefulness” of this zone. The 
resources of the U.S. EEZ are not to be 
managed for their international “com­
mon usefulness,” but rather for the 
usefulness of the United States. Thus, 
domestic management of U.S. EEZ 
resources has become a question for con­
sideration by the “separate governmental 
units,” i.e. the federal government and 
the coastal States. This does not mean 
that the coastal States automatically ac­
quired resource management authority in 
the EEZ w:th the issuance of the 
presidential EEZ Proclamation. It simply 
means that p.c constitutional barrier now 
exists to deny States their proper role in 
sharing the responsibilities and benefits 
of resource-management authority with 
the federal government.

Thus, to the extent that management 
of the resources of the U.S. EEZ does 
not directly affect the righ»s of other na­
tions, this management is now purely a 
domestic question, a question that can be 
answered only with full participation by 
both the coastal States and the federal 
government.

“  With the E E Z  
Proclamation, the 
E E Z  is no longer 
an ‘open sea. ’ The 
resources o f the 
U.S. EE Z are not 
to be managed fo r  
their international 
‘common 
usefulness, ’ but 
rather fo r  the 
usefulness o f  the 
United States.
Thus, domestic 
management o f  
U.S. E E Z  
resources has 
become a question 
fo r  consideration 
by the ‘separate 
governmental 
units, ' i.e. the 
federal government 
and the coastal 
States. ”
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“The orderly 
development o f  
EEZ resources 
would be Impossi­
ble without effi­
cient access to, 
and interconnec­
tions with, ports, 
harbors, shoreside 
support, process­
ing and storage 
facilities, markets, 
transportation 
routes and the 
countless other 
needs that accom­
pany offshore 
development. ”

SECT IO N  V
THE OCEAN GOVERNANCE CHALLENGE 

JURISDICTIONAL COMPLEXITIES

T
he human side of the equation 
governing America’s ocean resources 
can be stated in five parts: local 
authorities, State governments, the 

federal government, the private 
(commercial) sector. ?.r' ’.he general 
public. Local authorities control the 
location and operations of facilities, such 
as ports and harbors. State governments 
control environmental aspects, such as air 
and water quality, as well as protection, 
conservation and development of 
resources in State ocean waters. The 
federal government has authority over 
the international aspects of the EEZ, 
such as law enforcement and national 
security, as well as, currently, dominant 
authority in the management of the living 
and nonliving resources. The private 
sector is often the prime mover in 
offshore development. What does, or 
does not, happen offshore, and at what 
pace, usually depends on market 
conditions and the judgment of corporate 
officials. And finally, the general public 
has an important role in the 
decision-making process. Public hearing 
are a legal requirement in many 
resource-use decisions, at both the federal 
and State levels.

Because the orderly development of 
EEZ resources would be impossible 
without efficient access to, and 
interconnections with, ports, harbors, 
shoreside support, processing and storage 
facilities, markets, transportation routes 
and the countless other needs that 
accompany offshore development, it is 
clear that all five parts of the ocean 
governance equation must participate in 
the decision-making process.

The jurisdictional division between 
levels of government —  Three separate 
bands of jurisdiction divide the coastal 
and ocean area —  local and State 
governments g e n e ra lly  control shoreline 
use: in most cases State government has 
jurisdiction in the belt of ocean from the 
tidemark out to the three-mile limit; and 
the federal government has general 
jurisdiction from three out to two hun­
dred miles.-8 The problems thus created 
for the planning and management of 
these activities are:

— most important ocean activities 
involve all three jurisdictions, a 
major complexity; and 
— the benefits and costs of ocean 
resource exploitation frequently 
fall on different, or multiple, 
jurisdictions.

The jurisdictional division in the 
management of different ocean 
resources/uses —  Within the two 
offshore jurisdictions (federal and State), 
each resource/ use is typically under the 
jurisdiction of a different agency 
operating under a different legislative 
framework. For example, a specific 
federal agency manages offshore oil 
development, while another agency 
handles water quality and related 
matters. The problems created by this 
single purpose approach include:

— difficulty in advance planning for 
heavily used ocean areas;
— lack of early identification and 
resolution of conflicts among users; 
— few opportunities for accom­
modating alternative or competing 
uses; and
— difficulty for general purpose 
local governments to relate to single 
purpose offshore agencies.

-  16 -



Ocean Complexly

In addition to these human factors, 
the nature of the ocean itself must be 
considered. The ocean’s fluid and 

dynamic properties mean that effects 
from activitieŝ .,one offshore location 
can spread quickly to other locations, in­
cluding the shoreline. Further, the com­
plex relationship of ocean and coastal 
ecosystems —  between interdependent 
organisms and their habitats and the 
larger dynamic environment upon which 
they depend —  together with our in­
complete knowledge of these systems, vir­
tually guarantees that any ocean develop­
ment activity will produce unexpected ef­
fects well removed from the project 
itself. As a result, predicting the impacts 
of an ocean use is exceptionally difficult. 
The management problems that arise 
include:

— unintended, unforeseeable conse­
quences of ocean exploitation: 
— uncertainty over the fate and ef­
fects of discharges; and 
— uncertainty about the geographic 
extent and duration of impacts.
Congress has wrestled with the 

jurisdictional and natural complexities of 
ocean and coastal resource governance.
In October of 1972, recognizing the fun­
damental importance of the coastal zone 
of the United States, the Congress 
enacted the Coastal Zone Management 
Act of 1972 (CZMA). This legislation 
authorized the coastal States to develop 
and implement coastal zone management 
programs for the shorelines of the United 
Slates, including the State ocean waters. 
Building on significant coastal manage­
ment efforts already underway in Califor­
nia, Oregon, Delaware, Washington,
Rhode Island, North Carolina, Michigan, 
Wisconsin, and Minnesota, most coastal

States took the federal legislative 
challenge seriously, completing and ob­
taining federal government approval of 
their coastal zone management programs. 
At present, 29 States and territories have 
federally approved programs, covering 
more than 90°7o of the U.S. shoreline.

A major objective of these State 
coastal zone management programs is to 
provide a coordinated decision-making 
mechanism to reconcile conflicting uses 
of the coastal zone. Congress intended 
that through this mechanism, coastal 
areas and resources requiring protection 
would receive that protection while 
water-dependent activities that must exist 
in the coastal zone would receive priority 
consideration. At the same time, the 
mechanism fosters public participation 
and streamlines the decision process.

Central to the entire process is the re­
quirement of “consistency” with a 
federally approved State coastal zone 
management program. Generally, any 
federal agency, or any person operating 
under a federal permit or license, that 
conducts an activity that affects a State’s 
coastal zone must do so in a manner

“The ocean's fluid  
and dynamic pro­
perties mean that 
effects from ac­
tivities at one off­
shore location cun 
spread quickly to 
other locations, in­
cluding the 
shoreline. ”
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consistent with a State’s approved 
management plan. While the CZMA has 
only been in effect for 15 years, it is 
generally accepted that State coastal zone 
management programs are performing 
rather well and program improvements 
are occurring on a regular basis.-9

The coastal zone management process 
has been very effective in reconciling the 
multiple interests associated with most 
coastal uses. Yet from the coastal State 
perspective, even beyond recent efforts to 
reduce or terminate federal coastal zone 
management fu ding assistance, there are 
some serious shortcomings with the 
present system, especially when viewed 
against the new challenges posed by 
America’s new Exclusive Economic Zone.

Up to 1982, tensions between the 
coastal States and the federal government 
had largely focused on offshore oil. The

prospect of ocean incineration of toxic 
wastes, seabed disposal of 
decommissioned nuclear submarines, anJ 
plans for ocean mining have also 
provoked additional coastal State 
concern. In each of these instances, the 
concern is fueled by two factors: I) 
uncertainty as to the effects of the 
proposed activity on the marine and 
coastal environments, and 2) the feeling 
of coastal States and communities that 
they lacked the legal authority needed to 
participate in the formal decision-making 
processes. In light of increasing pressure 
to develop and use the resources of the 
EEZ, the coastal States view these 
concerns as harbingers of potential 
conflict unless some important changes 
are made in present ocean governance 
arrangements.

^SoLnzonc.
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SECT ION  VI
F O R G IN G  T H E  P A R T N E R S H I P

The geographic range of State and 
national interests in the oceans bears 
relatively little resemblance to the extent 

of formal State and federal jurisdiction. 
Strong national interests (e.g., security 
and inter state commerce) exist 
throughout the entire ocean area. 
Similarly, as discussed in the previous 
section, strong State-local interests exist 
well beyond the limit or State waters. In 
State ocean waters, ihe State government 
has jurisdiction and ownership of 
resources; hence State agencies have been 
delegated management authority over 
those resources. This authority, however, 
must be carried out in manner that 
acknowledges and protects co-existing na­
tional interests in these same waters. 
Similarly, federai agencies that are 
delegated authority to manage resources 
in the EEZ, must, we believe, take ac­
count of State and local interests that, in 
many cases, co-exist with national in­
terests beyond the three-mile limit. There 
is nothing in the concept of legal 
jurisdiction over resources in a given area 
that leads to the non-recognition of valid 
“outside” interests that also exist in the 
management of those resources.

It is implicit, therefore, that a set of 
duties and responsibilities accompanies 
the benefits of ownership and exploita­
tion of publicly held ocean resources.
One important element of the govern­
mental presence in the oceans, therefore, 
is made up of both the management of 
the benefits that flow from sovereign 
rights and the discharge of the duties and 
responsibilities associated with the exer­
cise of those rights.

In the Exclusive Economic Zone, 
three different duties fall to federal 
resoi'-f’e managers:

Duties to the Nation: includes max­
imizing the financial benefits that flow 
from control of the resources, while 
minimizing the impacts from such ex­
ploitation to other ocean users, resources 
and the environment.

Duties to the international communi­
ty: maintaining navigational and other
high seas freedoms for the world 
community in compliance with 
international law. Also, a duty exists to 
prevent pollution in the U.S. EEZ from 
spilling over to the high seas or into the 
EEZs of adjacent nations.

Duties to adjacent coastal States: to 
prevent, reduce or compensate for 
pollution and other effects shown in 
Table 2 that affect resources under State 
ownership or control.

A similar set of duties falls on the 
coastal State ocean resource manager, 
including:

Duties on behalf of the State's 
citizens: to maximize earnings while 
minimizing environmental impacts.

Duties to the Nation: Prevention of 
pollution entering the EEZ; protection of 
endangered species and marine mammals; 
facilitation of interstate commerce and 
safe nr.vigationi acting consistent with 
national security interests.

“There is nothing 
in the concept o f  
legal jurisdiction 
over resources in a 
given area that 
leads to the non­
recognition o f  
valid ‘outside ’ in­
terests that also 
exist in the 
management o f  
those resources. ”
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“ /// the past, the 
interests o f  the 
States and local 
communities have 
usually been pro­
jected from  the 
shoreland seaward. 
A more 
appropriate 
approach is to 
start from  the 
location o f  the 
activities in the 
E E Z  and project 
the effects and im­
pacts shoreward. ”

Duties to the coastal local govern­
ments: Prevention of air and water
pollution that would affect them, 
assistance in dealing with planning and 
socio-economic impacts.

Of course, federal and State resource 
management agencies operate under the 
terms of ocean resources management 
law. How'ever, two additional norms 
generally guide public decision-makers: 
agency policy and public duties. But, 
only a portion of these are ever formally 
written into law.

The law: a framework of procedures 
and processes duly adopted by a 
legislative body guiding decision-making 
in a given area, not necessarily 
predetermining every outcome, usually 
not exhaustive, usually not eliminating all 
discretion in decision-making.

Agency policy: the objectives that a 
particular governmental agency wishes to 
achieve during its tenure, working within 
the broad limits established by the law. 
Usually not so comprehensive or all in­
clusive as to eliminate discretion in deal­
ing with matters not directly in conflict 
with agency objectives.

Public duties: an inherent part of 
the execution of public tasks, related to 
norms of fairness and justice, that flow 
from considerations of equity. On a par 
with the law, sometimes spelled out in 
the law, sometimes not.

Much of the difficulty associated ■.vim 
the operation of the present OCS oil . r.d 
gas leasing program, for example, cen ers 
around the different weights that vari >ua 
interests tend to give :o these three 
norms.

In the past, the interests of the States 
and local communities ha'-* u«,,a!ls "—*? 
projected from the shoreland seaward, 
and terminated arbitrarily at the 
boundary of State ocean waters. A more 
appropriate approach, howeser, is to 
start from the location of the activities in 
the EEZ and project the effects and 
impacts shoreward to the State coastal 
zone and shorelands. This lends a more 
accurate view of the range and extent of 
the State interests that need to be 
protected in State-Federal arrangements 
governing the EEZ.

Furthermore, the concept of ‘‘shore- 
linked" impacts of ocean development is 
useful in gauging the roles of the State 
and federal governments in ocean 
development. Long-term commitments 
for the exclusive use of ocean space, and 
the resultant long-term commitment of 
the shoreside support facilities, require 
the concurrent approval of both the 
federal government and the involved 
coastal States. The Deepwater Ports Act 
and the Ocean Thermal Energy Act set a 
precedent for shared decision-making in 
the case of ocean developments of this 
type.
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An efficient EEZ management process 
will also have to address the uncertainty 
due to 'he complexity of ocean processes. 
Given our incomplete understanding of 
ocean dynamics, accurate predictions of 
effects of a given ocean activity are 
usually not possible. Nonetheless,'new 
ocean developments will not be held back'-. 
until all of the necessary knowledge 
about ocean processes is known. Improv­
ed ways are clearly needed to deal with 
these uncertainties.

To minimize uncertainty, 
operationally-linked monitoring programs 
should be used. Prior to the start-up of a 
new ocean activity, baseline studies 
should be performed. Then, agreement 
should be reached among the potentially 
affected interests, on levels (thresholds) 
of key parameters that, if reached, would 
trigger pre-agreed changes in the

operation of the activity (or full 
shut-down, in the worst case situation). 
Too often there is no mandated 
connection between monitoring and the 
operation of the program. Operational 
rules and procedures are established at 
the onset of a new ocean program, based 
orv the best information available at that 
time. The tendency is for these 
procedures to remain fixed throughout 
the operation despite the fact that a 
properly designed monitoring effort could 
be providing highly relevant and useful 
information to the ongoing program.

In some ocean situations, we know 
too little to design an 
operationally-linked monitoring program. 
If the gaps in our understanding are of 
that magnitude, an even more 
conservative approach should be adopted 
(e.g., a scaled-down project) until the 
needed basic research has been completed 
and a proper monitoring program can be 
designed. Too little effort has been put 
into this aspect of the ocean management 
problem. The result has been 
unprofitable debates over the likely 
consequences of a proposed ocean 
development activity and final decisions 
that are often largely political rather than 
technical in nature. Even our current 
understanding of ocean science should 
permit us to do better than that.
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“Whether i.^  
words are ‘con­
sultation, ’ yo//zr 
participation, ’ or 
‘concurrent 
authority, ’ the 
message is the 
same — the pro­
cess o f managing 
Am erica’s E E Z  
resources must in­
volve all who are 
affected

“ 0///* go#/ & to 
establish an effec­
tive, jo in t par­
ticipatory process 
with the federal 
government that 
recognizes the 
legitimate interests 
o f the coastal 
States and their 
citizens, and best 
serves the interests 
o f the Nation. ”

SECT ION  VII
C O N C L U S IO N

Whether the words ar 
“consultation,” “joint 
participation," or 

“concurrent authority," the message is 
the same —  the process of managing 
America’s EEZ resources must involve all 
who are affected.

The coastal zone w ill continue to be 
‘home" for land-based facilities —  ports, 
piers, warehouses, docks, and processing 
plants —  so integral to EEZ activities.
As these activities expand and intensify 
in the future, the need for coastal 
support facilities will also increase and 
with it, the growth cf associated and 
necessary local “infrastructure’—  roads 
and related municipal and county 
services. The construction and operation 
of these facilities and urban 
infrastructure will place financial, social 
and environmental demands on coastal 
governments and their citizens. Likewise, 
the environmental impacts offshore from 
ocean resource development are of direct 
interest and concern to the citizens of the 
coastal States. These citizens therefore 
must be part of the EEZ resource 
management process.

There is some statutory precedence 
for involving coastal States in ocean 
resource management. For example, 
consultation authority is available to 
coastal State governors aid local 
governments under the Outer Continental 
Shelf Lands Act. A joint participation 
mechanism is available under the 
Fisheries Conservation and Management 
Act, where the federal government, 
coastal States, commercial and 
recreational fishing interests are all 
involved. Coastal State concurrent 
authority is available under the 
Deepwater Ports Act. But all too often 
the degree of involvement of coastal 
State governments in the EEZ resource 
decision-rnaking process does not match 
the impacts of the EEZ resource activity 
on the coastal States.

Our proclamation, asserting the rights 
and responsibilities pertaining to the pro­
tection, conservation and development of 
resources of the United States Exclusive 
Economic Zone, and the accompanying 
policy statement speak to this process 
and partnership. The coastal S es’ Pro­
clamation does not, however, call for an 
extension of State boundaries, or more 
water or submerged land “ownership." 
An extension of the State waters 
boundary to 12 miles, while it may have 
specific benefits, would not address the 
larger issue of effectively managing this 
vast interdependent ecological system.

Rather, our goal is to establish an 
effective, joint participatory process with 
the federal government that recognizes 
the legitimate interests of the coastal 
States and their citizens, and best serves 
the interests of the Nation. The elements 
of this joint participatory process 
include: an equitable division of EEZ 
resource development costs and benefits, 
full recognition of the duty to future 
generations, the need for ocean research
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and environmental protection, and shared 
decision-making for all ocean activities 
affecting the interests of the citizens of 
coastal States. These elements will be our 
guide as we actively seek to improve the 
existing piecemeal, and all too often con­
frontational, approach to EEZ resource 
management. An effective intergovern­
mental process must, and can be achiev­
ed if this nation is to reap the full 
benefit of its EEZ resources.

The coastal States have already been 
active in pursuing this EEZ partnership 
with the federal government through pro­

posed EEZ hard mineral mining legisla­
tion and national oil spill liability and 
compensation legislation. Other proposals 
being considered include: completion of 
comprehensive State Coastal Zone 
Management programs for the territorial 
sea, coordination of State ocean manage­
ment agencies and policies, greater ocean 
awareness through Coastweeks and other 
public education programs, examination 
of an equitable EEZ revenue sharing for­
mula, development of legal agreements 
between the coastal States and the federal 
government regarding the exchange of 
ocean research data and information, 
strengthening of State concurrence 
authority over federal ocean activities 
having direct effects on coastal States, 
and enactment of legislation establishing 
a national ocean policy commission.

The coastal States are committed to 
taking their rightful place as full partners 
with the federal government in managing 
the resources of the U.S. EEZ. Together, 
our nation will move forward to meet the 
challenges and develop the potential of 
its ocean heritage.

"An effective in­
tergovernmental 
process mast, and 
can be achieved i f  
this nation is to 
reap the fu ll 
benefit o f  its E E Z  
resources. ”



Footnotes
1. For example, the Coastal Zone Management Act grant-* States ‘he authority to require federal ec:;v:tie> at are 

in a State’s coastal zone, and activities that are t'> .erallv licenced or permitted that directly affect a StatoN coaxial 
zone, to be ‘‘consistent ' to "the maximum extent practicable" with that State’s coastal manaeement procram.
16 U.S.C.$1456 (c).

The Outer Continental Shelf Lands Act provides for limited input by a State Governor regarding the sice, timmc 
or location of a proposed lease sale. A Governor "may submit recommendations to the Secretary" of the Interior 
Department, and the Secretary must “communicate to the Governor, in writing, the reasons for his determination to 
accept or reject" the Governor’s recommendations.
43 U.S.C.SI345.

The Deepwater Ports Act requires the approval of a Governor of an ‘‘adjacent coastal State" before the 
Secretary of Transportation can issue a license for a Deepwater Port. Further, the Secretary is required to condition 
a Deepwater Port license, upon such notification by the Governor, "so as to make [the license) consistent with" 
State programs "relating to environmental protection, land and water use, and coastal zone management.”
33 U.S.C.M503.

2. On behalf of the coastai States. Michael Fischer, then Executive Director of the California Coastal Commission, 
drafted a proposal outlining the parameters of such a study and approached the William H. Donner Foundation of 
New York City regarding funding. After a period of negotiation, the Donner Foundation provided a grant to the 
CSO to undertake the EEZ study.

3. The Magnuson Fishery Conservation and Management Act provides that the exclusive management authority of
the U.S. “shall not include, nor shall it be construed to extend to" species of tuna. 16 U.S.C.§I313. The 
Proclamation likewise expressly provides that “highly migratory species of tuna ... are not subject to United States 
jurisdiction and require international agreements for effective management."

4. Gordon, W.G., and R.E. Gutting, Jr.. Winter 1984/85. “The Coastal Fishing Industry and the EEZ," Ocear.us,
Vol. 27, No. 4.

5. Id.
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7. Curlin, J.W., 1984. "Technology and Oil and Gas Development in the Exclusive Economic Zone,” in Exclusive

Econom ic Zone Papers, reprinted from Proceedings o f  Oceans '84, 'Washington, D.C., Sept. 1984.
8. 50 U.S.C. Sec.§98-98h.
9. See Ballard. R.D., and J.S. Bischoff, 1984, "Assessment and Scientific Understanding of Hard Mineral Resources in 

the EEZ,” in Symposium Proceedings, .4 N ationa l Program  fo r  the Assessment and Development o f the M inera l 
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83-1387, Albuquerque, New Mexico.
12. See Booz-Allen, 1980. "Hazardous Waste Generation and Commercial Hazardous Waste Management Capacity: An 

Assessment.” U.S. GPO No. SW894.
13. Presidential Proclamation 2 6 6 7  of September 8, 1945.
14. Compare Part V, United Nations Convention on the Law of the Sea, with the March 10, 1983 U.S. EEZ 

Proclamation.
15. Statement by the President on the Executive Economic Zone of the United States (March 10. 1983).
16. 332 U.S. 19 (1947).
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26. 420 U.S. 515.

-  24 —



F O O T N O T E S , umtinucd

27. Note that Florida and Texas have federally recognized boundaries in their Gulf of Mexico waters out to 3 marine 
leagues, or roughly 10 miles.

8. Id.
9. “A review conducted by NOAA’s Office of Ocean and Coastal Resource Management (OCRM) of Federal con­

sistency actions during 1982 indicated that the states reviewed approximately 300 direct Federal activities under Sec­
tion 307(c) (1) with non-concurrences in about 3 percent of the cases. Approximately 7500 Federally licensed and 
permitted activities were reviewed under Section 307(c)(3)(A) and the states objected in about 2 percent of the cases. 
Approximately 500 Federally licensed activities described in detail in OCS plans under Section 307(c)(3)(B) were 
reviewed by the states with nonconcurrences in about 0.5 percent of the cases. Finally, the states reviewed approx­
imately 600 Federal assistance proposals to state and local governments under Section 307(d) and objected in about 
0.5 percent of the cases. These numbers are approximate since precise data was unavailable in a few cases; but they 
also reflect a tremendous level of success under existing mechanisms.

“the litigation history of the consistency provisions provides further evidence that the Federal consistency system 
works. N O A A ’s research indicates that in the twelve years since the passage of the CZMA 23 lawsuits ha\e been 
brought against Federal agencies on consistency grounds. Of these. 9 of the cases involved OCS leasing, 2 involved 
fishery management plans, 5 involved activities on Federal enclaves within the coastal zcne, and 7 involved activities, 
including permits located within the coastal zone.” CZM Federal Consistency, H.R. Rep. No. 98-52, 98th Cong. 2d 
Sess., 59, March 27 and June 26, 1984.
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APPEND IX  A

History of the 
Coastal States Organization's 

Exclusive Economic Zone Project

The two year course of the work, commencing in January 1985, can be divided into six segments:

January to May 1985 —  Preparation of a draft report for use at the EEZ Symposium
The 300-page report included a description of current and projected EEZ activities, a discussion of national and 

State interests in the EEZ, an analysis of the fundamental problems of ocean resources management, ur.d m amass­
ment of the presently available legal tools for protecting coastal State interests.

June 24 to 26. 1985 —  The CSO-Sponsored EEZ Symposium. Orcas Island. Washington.
The Symposium involved about 60 participants representing a range of ocean users, levels of government, and 

academic specialties. The meeting focused on the significance of the EEZ proclamation, resources and use- of the 
EEZ. current and emerging problems in the management of ocean resources, present tensions between State and 
federal levels of government, and options for improved management.

July to August 1985 —  Formulation of a Set of EEZ Policy Options for the Coastal Slates
Five sets of options were formulated: strengthening the fundamentals of the existing CZM system: strengthening 

the financial base of State coastal programs; improving the effectiveness of Federal-State working relations: changing 
the basic ground rules through legislative amendment; and developing an enhanced ocean education, awareness, and 
planning effort. These were complied in a report prepared for a CSO meeting in Bar Harbor, Maine, in August 
1985.

September to December 1985 —  Consideration of a Tentative CSO Plan of Action Based on the Policy Options 
Discussed at the Bar Harbor Meeting.

The tentative plan included general recommendations in four areas: strengthening of the existing CZM program: 
developing an ocean awareness piogram; legislative action to better define the coastal State role in major EEZ 
development activities; and seeking support for a legislatively-created national ocean policy commission.

March to August 1986 —  Development of a Modified Approach: Emphasis to be on a Proclamation of States’ 
Rights and Responsibilities in the EEZ and an Accompanying Policy Statement.

Based on discussions at CSO meetings in Corpus Cristi. Texas (December 1985), Washington, D.C. (January 
1986), and Seattle, Washington, (March 1986), a coastal State proclamation and a supporting policy statement were 
prepared as the more appropriate way of expressing the present policy positions of the coastal States with regard to 
the EEZ.

September to December 1986 —  Completion of a Final Report, Including Final Versions of the Proposed Coastal 
State Proclamation and the Accompanying EEZ Policy Statement.

Preparation of the present report and submission to the annual meeting of the CSO membership in Florida in 
December 1986.

Much of the work of the study was accomplished in x series of meetings between the Consultant, the EEZ Steer­
ing Committee, and the Executive Committee of CSO. These meetings were held every two to three months during 
the course of 1985 and 1986.

The Consultant's final report was submitted to CSO in late October 1986. After consideration by :he Steering 
and Executive Committees, the report was presented to the CSO Governing Board during its annual meeting in 
December.

December 1986 —  April 1987 —  Adoption of Final Report.
The Proclamation and Policy Statement, as revised, were adopted by the CSO Governing Board at the loth \n- 

nual CSO meeting, with the understanding that the Executive Committee give final approval on the balance of the 
report at its March 1987 meeting. The CSO Executive Committee approved the full final report, giving direction for 
its publication by early April 1987.
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