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HB 70 - 2 -

Funding for the State Medical Board is currently budgeted in the 
department's operating budget and, therefore, new funds are not 
required for the remainder of FY 87.

Section 9 of the bill grants the board authority to order a
licensee to submit to a medical or psychiatric examination by an 
appointee of the board. The bill also states that the exami­
nation shall be made at the board's expense. Information
obtained by a representative of the board has indicated that the 
bbard anticipates the need for two to four examinations per year. 
At approximately $350.00 for two medical exams ($175.00 each) 
and $1,000.00 for two psychiatric exams (an average of $500.00 
per exam), it is estimated that the board will be responsible 
for $1,400.00 in examination costs. Since the department has 
the authority to establish fees to cover the costs of the 
function with concurrence of the respective board, general funds 
will be needed in FY 88 while allowing the department the oppor­
tunity to adjust licensing fees to cover the costs by program 
receipts beginning in FY 89.
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g?:HB 70: “An Act relating to the State Medical Board; and amending
Rule 504(d) of the Alaska Rules of Evidence."

Section 1: proposes amending AS 08.01.065 by requiring the depart­
ment to allocate an amount equal to the fees collected during the 
previous year to be used on behalf of the State Medical Board by the 
Division of Occupational Licensing.

Currently, all licensing fees collected are deposited directly into 
the general fund. By law, medical licenses are renewed on a quad­
rennial basis, therefore, generating large sums of revenue every 
fourth year. While the average annual revenue generated through 
licensing fees exceeds the board's budget in a given fiscal year, 
licensing fees generated each fiscal year other than the renewal 
year account only for 20% of the average revenues. The department 
would not support this proposal since an allocation to the State 
Medical Board based on the amount equal to the fees collected in the 
previous year would need to be supplemented by general funds or 
licensing fees generated by other licensed occupations.

Instead, the department would recommend amending AS 08.01.065 by 
adding the new subsection to read:

"(e) The Division of Occupational Licensing shall allocate 
funding for licensed occupations under AS 08.01 based to the 
extent possible upon the average amount of fees collected for 
applications, licenses and permits in the previous two fiscal 
years."

In addition, Section 5 of AS 08.01.100 should be amended to_xead:

"(a) [EXCEPT AS OTHERWISE PROVIDED IN THIS TITLE] licenses 
* must [SHALL] be renewed biennially on the dates set by the 

department with the approval of the respective board."

These two statutory changes would enable the division to renew all 
licenses every two years and budget for all occupations based on the 
amount of fees collected by the division. Fees could be more easily 
adjusted to ensure operating costs of the licensing boards were 
covered in accordance with AS 08.01.065(c).

♦Section 2: proposes amending AS 08.64.210(b) by changing the
number of days which an application must be submitted prior to the 
examination date from 40 to 120.

A ,
I /The examination administered to medical applicants is a national 

exam for which filing dates are set on a national level. Because 
the filing date can be changed by the national federation of state 
licensing board, the department recommends that the filing date be 

I established in regulations instead of statutes. This will allow the
/ I board to amend the application filing deadline according to national
y ‘ requirements. The. department offers the following change:

n
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/*Xb) The application for examination shall be submitted to the' 
: board in accordance with the application date established by 
regulation LAT LEAST 40 DAYS BEFORE THE EXAMINATION PATEJ."

Section 3: proposes amending AS 08.64.220(a) to eliminate the oral
examination requirement. The depar ^nt supports this proposal 
since oral examinations are more si' jective in nature and more 
difficult to defend when examination results are appealed.

Section 4: clarifies that any licensee who practices medicine in 
the State of Alaska must possess an active license. The department 
supports this proposed clarification.

♦Section 5: grants the board the authority to impose a civil fine
of not more than $10,000.

♦Section 6: adds reporting requirements for physicians and hos­
pitals when a hospital places a consultation requirement on, 
revokes, suspends or conditions the privileges of a licensee.

♦Section 7: authorizes the board to summarily suspend a license if
the board has reason to believe that the licensee poses a danger to 
the health or welfare of the public or the licensee's patients.

♦Section 8: grants immunity from civil liability for a physician,
hospital or hospital committee who complies with reporting require­
ments of the State Medical Board.

♦Section 9: grants the board subpoena powers to secure books,
papers and records of a person who the board believes has informa­
tion relevant to an investigation. The section also grants the 
board authority to order a licensee to submit to a medical or psy­
chiatric examination at the expense of the board.

The department supports Sections 5, 6, 7, 8 and 9 since these pro­
posals would increase the medical board's power to enforce their 
licensing statutes.

In summary, the department supports all sections of HB 70 except 
Section 1 which we would support if amended as proposed by the 
department.

/Anti Tony Smith, Commissioner 
leparfment of Commerce & Economic 
Development

3653M
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transferred, nor shall the public credit be used, ex­
cept for a public purpose.

Dedicated SECTION 7. The proceeds of any state tax or
Funds license shall not be dedicated to any special pur­

pose, except as provided in section 15 of this 
article or when required by the federal government 
for state participation in federal programs. This 
provision shall not prohibit the continuance of any 
dedication for special purposes existing upon the 
date of ratification of this section by the people 
of Alaska.(The amendment to thU section was approved by the voters of the state November 2, 1976 and became effective February 21, 1977. This amendment Inserted "as provided in section 15 of this article or" In the first sentence.)

S ta te  D e b t  SEC T IO N  8. No state debt shall be contracted unless
authorized by law for capital improvements or unless 
authorized by law for housing loans for veterans, and 
ratified by a majority o f  the qualified voters o f  the State 
who vote on the question. The State may, as provided 
by law and without ratification, contract debt for the 
purpose o f  repelling invasion, suppressing insurrection, 
defending the State in war, meeting natural disasters, or 
redeeming indebtedness outstanding at the time this 
constitution becomes effective. (Amendment approved 
November 2, 1982]

Effect o f amendments. - The amendment approved November 2, 
1982, inserted "or unless authorized by law for housing loans for 
veterans” in the first sentence.

Local Debts SECTION 9. No debt shall be contracted by any
political subdivision of the State, unless authorized 
for capital improvements by its governing body 
and ratified by a majority vote of those qualified 
to vote and voting on the question.

Interim SECTION 10. The State and its political subdivi-
Borrowing sions may borrow money to meet appropriations 

for any fiscal year in anticipation of the collection 
of the revenues for that year, but all debt so con­
tracted shall be paid before the end of the next 
fiscal year.
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Exceptions

Budget

Expenditures

Legislative
Post-Audit

Alaska
Permanent
Fund

SECTION 11. The restrictions on contracting 
debt do not apply to debt incurred through the 
issuance of revenue bonds by a public enterprise or 
public corporation of the State or a political sub­
division, when the only security is the revenues of 
the enterprise or corporation. The restrictions do 
not apply to indebtedness to be paid from special 
assessments on the benefited property, nor do they 
apply to refunding indebtedness of the State or its 
political subdivisions.

SECTION 12. The governor shall submit to the 
legislature, at a time fixed by law, a budget for the 
next fiscal year setting forth all proposed expendi­
tures and anticipated income of all departments, 
offices, and agencies of the State. The governor, at 
the same time, shall submit a general appropriation 
bill to authorize the proposed expenditures, and a 
bill or bills covering recommendations in the bud­
get for new or additional revenues.

SECTION 13. No money shall be withdrawn 
from the treasury except in accordance with appro­
priations made by law. No obligation for the pay­
ment of money shall be incurred except as autho­
rized by law. Unobligated appropriations outstand­
ing at the end of the period of time specified by 
law shall be void.

SECTION 14. The legislature shall appoint an 
auditor to serve at its pleasure. He shall be a certifi­
ed public accountant. The auditor shall conduct 
post-audits as prescribed by law and shall report 
to the legislature and to the governor.

SECTION 15. At least twenty-five per cent of 
all mineral lease rentals, royalties, royalty sale 
proceeds, federal mineral revenue sharing pay­
ments and bonuses received by the State shall be 
placed in a permanent fund, the principal of which 
shall be used only for those income-producing 
investments specifically designated by law as 
eligible for permanent fund investments. All

33



A N T I T R U S T  IM M U N IT Y  
F O R  H O S P I T A L S  A N D  

P H Y S I C I A N  P E E R  
R E V I E W E R S

H O S P I T A L  LA W  
^  C H A P T E R :  A ID S

The Health Care Quality 
Improvement Act of 1986

3igny
£ JOHN HORTY 1987

A major new federal law known as 
the Health Care Quality Improve­
ment Act of 1986 can radically change 
— for the better — the credentialling 
and quality management programs 
of every hospital in this country.

The Act, which was signed into law 
on November 14, 1986, provides sig­
nificant legal protection to both the 
hospital and physicians involved in 
the peer review process. It also re­
quires health care entities and in­
surance companies to report practi- 
tioners who have been subject to 
proDssional disciplinary action or 
malpractice verdicts and settlements 
to a national clearinghouse- )

All things considered, the Act is 
unquestionably the most important 
piece of legislation to date affecting 
hospital-medical staff quality man­
agement operations. Hospitals and 
their medical staffs must therefore 
take immediate steps to reap the full 
benefits of this law and to position 
themselves to fulfill the responsibili­
ties that it imposes.

I M M U N I T Y  

P R O V I S I O N S

There are two different immuni­
ties provided by the Act. One is for 
individuals who provide information 
to entities, including hospitals, con­
ducting professional review activities. 
The other is for individuals and enti­
ties who take professional review ac­
tions against physicians.

The immunity for those providing 
information to professional review 
bodies is very broad. A "professional 
review body" is defined as a health 
care entity or the governing body or 
any committee (including medical

staff committee) of a health care en­
tity which conducts professional re­
view activity. "Health care entities" 
include hospitals, other entities that 
provide health care services (includ­
ing HMOs or group medical practices), 
and professional societies.

"Professional review activity" 
means an activity of a health care 
entity with respect to an individual 
physician that either: (a) determines 
whether the physician may have 
medical staff appointment or clinical 
privileges, (b) determines the scope 
or conditions of such privileges or ap­
pointment, or (c) changes or modifies 
such privileges or appointment.

The Act provides that any person 
who provides information to a proles-

To gain the full benefit of the 
immunity provisions of the Health 
Care Quality Improvement Act, hos­
pitals will have to make sure that 
their medical staff hearing and ap­
peals procedures meet the standards 
set forth in the Act.

In order to protect his antitrust 
claim and its potential for large dam­
ages. the attorney for the physician 
will altvays contend that the hearing 
and appeals procedures did not meet 
the requirements of the Act. Hospi­
tals must be meticulous in seeing 
that they do Counsel should be in­
volved in hearing and appeals mat­
ters at the very beginning and 
throughout.

sional review body regarding thecom- 
petence or professional conduct of a 
physician snail be immune from lia­
bility in damages under any federal 
or state law unless the information 
provided is false and the person pro­
viding it knew that it was false.

Professional review bodies and 
other persons who assist them in pro­
fessional review activities are also 
protected from damage suits so long 
as the professional review action was 
taken:

(D in the reasonable belief that the 
action was in the furtherance of qual­
ity health care;

(2) after a reasonable effort to ob­
tain the facts of the matter;

(3) after adequate notice and hear­
ing procedures are afforded to the 
physician involved; and

(4) in the reasonable belief that the 
action was warranted by the facts 
known. aw**.

The standards require notice to the 
physician of the proposed action and 
a hearing prior to the action becom­
ing final. The initial notice to the 
physician must state: (1) that a pro­
fessional review action has been pro­
posed to be taken against the physi­
cian; (2) the reasons for the proposed 
action: (3) that the physician has the 
right to request the hearing on the 
proposed action; (4) any time limit 
which shall not be less than thirty 
days within which to request a hear­
ing; and (5i a summary of the physi­
cian's rights in the hearing.

If the physician requests the hoar- 
ing, then he must be given notice if 
the time, place and date of the hear-

r u e  P r o c e s s  H e a r i n g s  —  

N e w  C a r e  N e e d e d



L i a b l e  F o r  R a d i a t i o n  

T h e r a p y  S e r v i c e

F Y om . t i m e  t o  t i m e  w e  h a v e  
d i s c u s s e d  c a s e s  in  w h ic h  i t  s e e m s  t h e  
h o s p i t a l  w a s  h e l d  l i a b l e  j u s t  b e c a u s e  
t h e  h a r m f u l  o c c u r r e n c e  t o o k  p la c e  
w it h in  t h e  h o s p i t a l ’s  w a l l s .  T h a t  s e e m s  
u n f a ir ,  b u t  i t  i s  t h e  f a c t  t h a t  u n d e r  
c e r t a in  c i r c u m s t a n c e s  c o u r t s  w i l l  i m ­
p o s e  l i a b i l i t y  o n  t h e  h o s p i t a l ,  e v e n  
t h o u g h  n o  h o s p i t a l  e m p l o y e e  a c t e d  
in  a  w a y  t o  c a u s e  h a r m  t o  t h e  p a t i e n t .

O n e  o f  t h e  l e g a l  t h e o r i e s  t h a t  s u p ­
p o r t s  t h i s  l i a b i l i t y  i s  t h e  d o c t r in e  o f  
’’o s t e n s ib le "  o r  " a p p a t e n t "  a u t h o r i t y .  
A  r e c e n t  a p p e l l a t e  d e c i s i o n  in  I l l i n o i s  
h i g h l i g h t s  in  d r a m a t i c  f a s h io n  t h e  a p -  
p l i c a t io n  o f  t h e  th e o r y .

In  S z t o r c  v .  N o r t h w e s t  H o s p i t a l ,  
4 9 6  N .E .2 d  1 2 0 0  (III . A p p .  C t .  1 9 8 6 ) ,  
t h e  p a t i e n t  h a d  u n d e r g o n e  3 1  r a d i a ­
t io n  t r e a t m e n t s  a l t e r  a  r i g h t  r a d ic a l  
m a s t e c t o m y  i n  1 9 7 5  a t  t h e  d e f e n d a n t  
h o s p i t a l .  B e t w e e n  1 9 7 5  a n d  1 9 7 8  f o l ­
l o w i n g  t h e  r a d i a t io n  t r e a t m e n t s ,  s h e  
n o t ic e d  a  g r a d u a l  l o s s  o f  f u n c t i o n  in  
h e r  r ig h t  a r m .

In  J u l y  a n d  A u g u s t  o f  1 9 7 9  p l a i n ­
t i f f  u n d e r w e n t  s u r g e r y  o n  h e r  r ig h t  
b r a c h ia l  p l e x u s a t t h e O s c h n e r C l i n i c  
i n  N e w  O r l e a n s .  T h e  p e r f o r m i n g  s u r ­
g e o n  t o ld  h e r  t h a t  i t  w o u ld  t a k e  a t  
l e a s t  a  y e a r  t o  t e l l  w h e t h e r  t h e  d e ­
s i r e d  n e r v e  r e g e n e r a t i o n  w o u ld  o c c u r  
a n d  r e c o m m e n d e d  a  c o u r s e  o f  p h y s i ­
c a l  t h e r a p y  fo r  t h e  p l a i n t i f f ,  w h ic h  
s h e  c o n t i n u e d  a t  t h e  d e f e n d a n t  h o s p i ­
t a l  u p o n  h e r  r e t u r n  h o m e .  S h e  r e ­
m a in e d  u n d e r  t h e  c a r e  o f  h e r  f a m i ly  
p h y s i c i a n .  I n  1 9 8 1 ,  s h e  r e t u r n e d  t o  
N e w  O r l e a n s  a n d  w a s  i n f o r m e d  t h a t  
h e r  r ig h t  b r a c h ia l  p l e x u s  h a d  b e e n  
p e r m a n e n t l y  d a m a g e d  a s  a  r e s u l t  o f  
t h e o v e r e x p o s u r e t o r a d i a t i o n i n  1 9 7 5 .

S h e  f i l e d  s u i t  a g a i n s t  t h e  h o s p i t a l ,  
h e r  f a m i ly  p h y s i c i a n  a n d  t h e  s u r g e o n  
w h o  p e r f o r /n e d  t h e  m a s t e c t o m y .  T h e  
d e f e n d a n t  h o s p i t a l  m o v e d  fo r  s u m ­
m a r y  j u d g m e n t  c l a i m i n g  t h a t  t h e r e  
w a s  n o  r e l a t i o n s h i p  b e t w e e n  t h e  s t a f f  
o f  t h e  X - r a y  d e p a r t m e i  a n d  t h e  h o s ­
p i t a l  a n d .  c o n s e q u e n t ly ,  n o  l i a b i l i t y  
s h o u ld  b e  im p o s e d  o n  t h e  h o s p i t n l .

T h e  f o l lo w in g  f a c t s  w i t h  r e s p e c t  t o  
t h e  X - r a y  d e p a r t m e n t  w e r e  u n d i s ­
p u te d :  T h e  d e p a r t m e n t  w a s  c o m p r is e d  
o f  a  g r o u p  o f  a s s o c i a t e d  p h y s i c i a n s  
o p e r a t in g  u n d e r  t h e  n a m e  o f " I G  R a ­
d io lo g y "  a n d  w a s  o w n e d ,  o p e r a t e d  
a n d  s t a f f e d  b y  D r. I r v i n g  G r e e n b e r g .  
O n e  o f  t h e  p h y s i c i a n s  in  t h e  g r o u p

w a \ i n c h a r g e o f a d m i n i s t c r i n g  r a d i a ­
t io n  t h e r a p y  to  p la in t i f f .  T h o s e  p h y s i ­
c ia n s  h a d  s t a f f  p r i v i l e g e s  a t  t h e  d e ­
f e n d a n t  h o s p i t a l ;  h o w e v e r ,  n o n e  o f  
t h e m w e r e e m p l o y e d b y t h c d c f e n d a n t  
h o s p i t a l .

A l l  o f  t h e  r a d ia t io n  t h e r a p y  e q u i p ­
m e n t ,  in c lu d in g  t h a t  u s e d  in  t r e a t i n g  
p l a in t i f f ,  w a s  o w n e d  b y  D r . G r e e n ­
b e r g ,  w h o  w a s  s o l e l y  r e s p o n s ib le  fo r  
i t s  m a i n t e n a n c e ,  r e p a ir  a n d  c a l i b r a ­
t io n .  T h e  d e f e n d a n t  h o s p i t a l  d id  n o t  
r e c e iv e  a n y  r e v e n u e s  f r o m  r a d ia t io n  
t r e a t m e n t  p r o v id e d  b y  D r. G r e e n ­
b e r g 's  g r o u p  to  p l a i n t i f f  o r  t o  a n y  
o t h e r  p a t i e n t  in  1 9 7 5 .  In  t h a t  y e a r .  
D r. G r e e n b e r g  r e c e iv e d  p a y m e n t  fo r  
o u t p a t i e n t  r a d ia t io n  s e r v i c e s  d i r e c t ­
ly  fr o m  h i s  p a t i e n t s .  A  t e c h n i c i a n  e m ­
p lo y e d  b y  D r. G r e e n b e r g  a d v i s e d  p a ­
t i e n t s  o f  t h e  f e e  a n d  i s s u e d  r e c e ip t s  
b e a r in g  D r. G r e e n b e r g ’s  n a m e .

T h e  r e c o r d  a l s o  s h o w e d  t h a t  t h e  
X -r a y  d e p a r t m e n t  w a s  lo c a t e d  o n  t h e  
m a in  f fo o r  o f  t h e  d e f e n d a n t  h o s p i t a l .  
In  o r d e r  t o  r e a c h  i t ,  p l a i n t i f f  a n d  
o t h e r  o u t p a t i e n t s  h ^ d  t o  e n t e r  
t h r o u g h  t h e  h o s p i t a l ’s  m -  i n e n t r a n c e ,  
p r o c e e d  t h r o u g h  i t s  lo b b y , t u r n  r ig h t  
d o w n  a  m a in  c o rr id o r  a n d  p a s s  th r o u g h  
a  s e t  o f  s w in g in g  d o o r s  l a b e le d  " X -r a y  
D e p a r t m e n t ."  T h e s e  d o o r s  a l s o  b o r e

I m p r o v e m e n t  

A c t  o f  1 9 8 6  « .
T h e  A c t  g o e s  o n  t o  s e t  f o r th  s p e c i f ic  

c o n d i t io n s  w h ic h ,  i f  m e t .  w i l l  b e  d e e m ­
e d  t o  p r o v id e  " a d e q u a t e  n o t i c e  a n d  
h e a r in g "  t o  t h e  p h y s i c ia n  w h o  i s  t h e  
s u b j e c t  o f  t h e  p r o f e s s io n a l  r e v ie w  
a c t io n .  ( S e c  D u e  P r o c e s s  H e a r i n g s - I

T h e  A c t  a l s o  p r o v id e s  a d d i t io n a l  
p r o t e c t io n  b y  a l lo w in g  d e f e n d a n t s  in  
s u i t s c h a l l e n g i n g p r o f c s s i o n a l  r e v ie w  
a c t io n s  t o  r e c o v e r  a t t o m e y a '  f e e s  a n d  
c o s t s  o f  d e f e n s e  in  t h e  e v e n t  t h a t  t h e y  
s u b s t a n t i a l l y  p r e v a i l  in  t h e  a c t io n .

It  s h o u ld  b e  n o t e d  t h a t  t h e  i m m u ­
n i t y  p r o v id e d  fo r  p r o f e s s io n a l  r e v ie w  
a c t i v i t i e s  i s  n o t  a b s o lu t e .  T h e  i m m u ­
n i t y  d o e s  n o t  a p p ly  t o  a c t io n s  b r o u g h t  
u n d e r  t h e  f e d e r a l  c i v i l  r ig h t s  la w s ,  
in j u n c t io n  o r  d e c la r a t o r y  j i  I g in e n l  
a c t io n s ,  a c t io n s  b y  g o v e r n m e n t a l  
a g e n c ie s  s u c h  a s  t h e  F e d e r a l  T V ade

t h e  n a m e s  o f  D r . G r e e n b e r g  a n d  h i s  
a s s o c i a t e s  a n d  t h e  d e s i g n a t i o n  " D e ­
p a r t m e n t  o f  R a d ia t io n  T h e r a p y .”

T h e  s a m e  X - r a y  d e p a r t m e n t  s e r v e d  
b o th  i n p a t i e n t s  a n d  o u t p a t i e n t s ,  a n d  
a p p o i n t m e n t s  fo r  r a d ia t io n  t h e r a p y  
fo r  b o t h  t y p e s  o f  p a t i e n t s  w e r e  u l t i ­
m a t e l y  s c h e d u le d  b y  t h e  s a m e  t e c h n i ­
c ia n  w h o  w a s  e m p lo y e d  b y  D r . G r e e n ­
b e r g . T h e r e  w a s  n o  d r e s s  c o d e  o r  
o t h e r  m a n n e r  b y  w h ic h  p a t i e n t s  o r  
t h e  g e n e r a l  p u b l i c  c o u ld  d i f f e r e n t i a t e  
e m p lo y e e s  o f  D r . G r e e n b e r g ' s  g r o u p  
fr o m  o t h e r  e m p l o y e e s  i n t h e  h o s p i t a l .

T h e  t r ia l  c o u r t  g r a n i e d  t h e  d e f e n ­
d a n t  h o s p i t a l ' s  m o t io n  fo r  s u m m a r y  
j u d g m e n t .  T h e  p l a i n t i f f  a p p e a le d  
t h a t  d e c i s io n .

T h e  I l l i n o i s  a p p e l l a t e  c o u r t  r u le d  
t h a t  e v e n  w h e r e  t h e r e  i s  n o t  a n  a c ­
t u a l  a g e n c y  r e l a t io n s h ip ,  h o s p i t a l s  
m a y  b e  h e ld  l i a b l e  fo r  t h e  a c t s  o f  i n d e ­
p e n d e n t  p h y s i c i a n s  p r a c t ic in g  o n  t h e  
p r e m is e s .  T h e  c o u r t  t h e n  n o t e d  t h a t  
s e v e r a l  o t h e r  s t a t e s  h a v e  a d o p t e d  t h e  
" a p p a r e n t  a g e n c y "  d o c t r in e  t o  p r e ­
c lu d e  t h e  e n t r y  o f  s u m m a r y  j u d g ­
m e n t  u n d e r  c i r c u m s t a n c e s  w h e t e  a  
p e r s o n ,  l i k e  t h e  p la in t i f f ,  g o e s  t o  a  
h o s p i t a l ,  w h ic h  h o ld s  i t s e l f  o u t  a s  a  
f u l l  s e r v i c e  i n s t i t u t i o n  o f f e r in g  a  
r a n g e  a n d  v a r i e t y  o f  s e r v i c e s  s u c h  a s  
r a d ia t io n  t r e a t m e n t ,  u n d e r  t h e  a s ­
s u m p t io n  t h a t  s u c h  s e r v ic e s  a r e .  in  
f a c t ,  b e i n g  p r o v id e d  b y  t h e  h o s p i t a l .  
T h e s e  d e c i s io n s ,  s a i d  t h e  c o u r t ,  " h a v e  
b e e n  b a s e d  u p o n  t h e  p r e s u n  p t io n  t h a t  
w h e n  a  p e r s o n  g o e s  t o  a  f u l l  s e r v i c e

C o m m i s s io n  ( F T C ) ,  o r  c r i m in a l  p r o ­
c e e d in g s .  T h e  i m m u n i t y  a l s o  d o e s  n o t  
a p p ly  t o  a c t i o n s  b r o u g h t  b y  n o n - p h y ­
s i c ia n  p r a c t i t i o n e r s ,  s u c h  a s  p o d ia ­
t r i s t s  o r  c h ir o p r a c t o r s .

E v e n  w h e r e  t h e  i m m u n i t y  w o u ld  
o t h e r w i s e  a p p ly ,  t h e  i m m u n i t y  c a n  
b e  lo s t  i f  t h e  a c t io n  w a s  b a s e d  o n  c e r ­
t a i n  im p r o p e r  m o t i v e s .  F o r  e x a m p l e ,  
p r o f e s s io n a l  r e v i e w  a c t io n s  n o t  b a s e d  
o n  t h e  c o m p e t e n c e  o r  p r o f e s s i o n a l  
b e h a v io r  o f  t h e  p h y s i c i a n ,  ."uch a s  
a c t io n s  b a s e d  o n  t h e  p h y s i c i a n ’s  a f ­
f i l i a t i o n  t o r  l a c k  t h e r e o f )  w i t h  a n v  
p r o f e s s io n a l  a s s o c i a t i o n ,  h i s  f e e s ,  a d ­
v e r t i s i n g ,  o r  b u s i n e s s  s o l i c i t a t i o n  
m e t h o d s ,  h i s  a f f i l i a t i o n  w i t h  H M O s .  
o r  t h e  f a c t  t h a t  h e  i s  p a id  a  s a l a r y  
a r e  n o t  p r o t e c t e d  b y  t h e  A c t .  N o r  a r t  
a n y  a c t i o n s  t a k e n  b y  p r o f e s s i o n a l  
s o c i e t i e s  u n d e r  i n v e s t i g a t i o n  b y  t h e  
F T C  fo r  a n t i - c o m p e t i t i v e  p r a c t ic e s .

T h e  i m m u n i t i e s  p r o v id e d  u n d e r  t h e  
A c t  a r e  e f f e c t iv e  fo r  s u i t s  b r o u g h t  u n -



d o r  ( M o r a l  la w  b a o e d  o n  p r o f e s s io n a l  
r e v i e w  a c t io n *  t a k e n  a u b e c a u c n t  t o  
N o v e m b e r  1 4 ,  1 9 6 6  —  t h e  d a t e  t h e  
I c g i a la t i o n  w a a  s i g n e d  i n t o  la w . T h e y  
w i l l  a l s o  a p p ly  t o  a c t io n s  b r o u g h t  u n -  
d e r  s t a t e  la w  in  m o s t  c a s e s  a f t e r  O c t o ­
b e r  1 4 , 1 9 8 9 .  H o w e v e r ,  t h e  i m m u n i t y  
c a n  b e  a p p l i c a b l e  t o  s t a t e  c o u r t  s u i t s  
b e f o r e  1 9 8 9  i^ t h e  s t a t e  ,•optJ^^n,, to  
t h e  n e w  la w . T h e  a t a t c  c a n  a l s o  " o p t  
o u t  b y  r e j e c t in g  im m u n i t y  p r o v is io n s ,  
b u t  i f  i t  t a k e s  n o  a c t io n  b e f o r e  1 9 8 9 .J  
t h e  i m m u n i t y  p r o v i s io n *  a u t o m a t i ­
c a l l y  a p p l y  to  s t a t e  l a w  s u i t s  a s  w e l l .

R E P O R T I N G  

R E Q U I R E M E N T S

I n  a d d i t i o n  t o  p f y v i d i n g  i m m u n i t y  
fo r  p r o f e s s io n a l  r e v i e w  a c t io n s ,  t h e  
A c t  a l s o  r e q u i r e s  r e p o r t i n g  o f  c e r t a in  
a c t i o n s  t o  t h e  S e c r e t a r y  o f  H e a l t h  
a n d  H u m a n  S e r v i c e s  ( H H S ) ,  a n d  t o  
s t a t e  b o a r d s  o f  m e d i c a l  e x a m in e r s .  
S p e c i f i c a l ly ,  h e a l t h  c a r e  f a c i l i t i e s  a r e  
r e q u ir e d  t o  r e p o r t  t o  t h e  m e d ic a l  l i ­
c e n s i n g  b o a r d s  in  t h e i r  s t a t e ,  a n y  p r o ­
f e s s i o n a l  r e v i e w  a c t io n  t h a t  a d v e r s e ­
l y  a f r e e t s  t h e  c l i n i c a l  p r i v i l e g e s  o f  t h e  
p h y s i c i a n  fo r  l o n g e r  t h a n  3 0  d a y s ,  o r  
t h e  s u r r e n d e r  o f c l i n i c a l  p r i v i l e g e s  b y  
a  p h y s i c i a n  w h i l e  a n  i n v e s t i g a t i o n  r e ­
l a t e d  t o  p o s s i b l e  i n c o m p e t e n c e  o r  i m ­
p r o p e r  p r o f e s s i o n a l  c o n d u c t  i s  u n d e r ­
w a y . S i m i l a r  r e p o r t s  a r e  p e r m it t e d ,  
b u t  n o t  r e q u ir e d ,  in  t h e  c a s e  o f  a c ­
t i o n s  t a k e n  w i t h  r e s p e c t  t o  n o n - p h y s i -  
c i o n  p r a c t i t i o n e r s .  T h e  s t a t e  l i c e n s ­
i n g  b o a r d s  a r e .  in  t u r n ,  r e q u ir e d  t o  
r e p o r t  t h i s  i n f o r m a t io n  t o  t h e  S e c r e ­
t a r y  o f  H e a l t h  a n d  H u m a n  S e r v i c e s

T h e  f a i l u r e  o f  a  h e a l t h  c a r e  f a c i l i t y  
t o  r e p o r t  a n  a c t io n  t h a t  w o u ld  o t h e r ­
w i s e  b e  r e q u ir e d  t o  b e  r e p o r t e d ,  m u s t  
a l s o  b e  r e p o r t e d  b y  t h e  s t a t e  b o a r d  t o  
H H S .  I f  t h e  h e a l t h  c a r e  f a c i l i t y  f a i l s  
t o  r e p o r t  w h e n  r e q u ir e d ,  i t  w i l l  l o s e  
t h e  i m m u n i t y  p r o t e c t io n  p r o v id e d  in  
t h e  o t h e r  p o r t i o n s  o f  t h e  A c t

T h e  r e q u ir e d  in f o r m a t io n  m u s t  b e  
r e p o r t e d  a t  l e a s t  m o n t h ly .  T h e  r e p o r t -  
m g  r e q u i r e m e n t s  w i l l  g o  in t o  e f f e c t  
b y  N o v e m b e r  1 4 . 1 9 8 7 .

I n s u r a n c e  c o m p a n i e s ,  a s  w e l l  a s  
h e a l t h  c a r e  f a c i l i t i e a .  a r e  a l s o  r e q u ir e d  
t o  r e p o r t  a n y  p a y m e n t s  m a d e ,  p u r s u ­
a n t  t o  i n s u r a n c e  p o l i c i e s  o r  o t h e r w i s e ,  
in  s e t  t l c m e n t  o r  in  s a t i s f a c t i o n  o f j u d g -  
m e n t a  in  m e d ic a l  m a lp r a c t i c e  a c t io n s .  
T h e s e  r e p o r t s  m u s t  i n c lu d e  n o t  o n l y  
t h e  a m o u n t  o f  t h e  p a y m e n t ,  b u t  a l s o  
t h e  n a m e  o f  t h e  p r a d i t i o n e r  in v o lv e d ,  
t h e  n a m e  o f  a n y  h o s p i t a l  w i t h  w h ic h  
t h e  p r a c t i t i o n e r  i s  a s s o c i a t e d ,  a n d  a  
d e s c r ip t io n  o f  t h e  a c t a  o r  o m i s s i o n s .

a n d  I n ju r ie s  o r  i l l n e s s e s ,  u p o n  w h ic h  
t h e  o r ig i n a l  m a lp r a c t i c e  c l a i m  w a a  
b a s e d .

A n y  p e r s o n  m a k i n g  a  r e q u ir e d  r e ­
p o r t  i s  i m m u n e  fr o m  a n y  l i a b i l i t y  in  
a j iy  c iv i l  a c t io n  u n l e s s  t h e  i n f o r m a ­
t io n  r e p o r te d  w a s  f a l s e  a n d  t h e y  h a d  
k n o w le d g e  o f  t h e  f a l s i t y  o f  t h e  in f o r ­
m a t io n .  T h e  in f o r m a t io n  r e p o r t e d  i s  
a l s o  t o  b e  m a i n t a i n e d  in  a  c o n f i d e n ­
t i a l  m a n n e r  a n d  c a n  o : i ly  b e  d i s c lo s e d  
in  c a s e s  r e l a t in g  t o  p r o f e s s io n a l  r e ­
v i e w  a c t iv i t y .

N o t o n l y c a n  h o s p i t a l s  r e c e iv e  in fo r ­
m a t io n  fr o m  t h e  n a t i o n a l  d a t a  b a n k  
c o n t a i n i n g  t h e  r e p o r te d  in f o r m a t io n  
t h a t  w i l l  b e  e s t a b l i s h e d  b y  H H S ,  t h e y  
w i l l  b e  r e q u ir e d  t o  d o  s o  w h e n e v e r  a  
p h y s ic ia n  o r  o t h e r  l i c e n s e d  h e a l t h  
c a r e  p r a c t i t i o n e r  a p p l ie s  t o  b e  o n  t h e

H o w  T o  T a k e  

A d v a n t a g e  O f  

T h e  A c t
S in c e  t h e  Q u a l i t y  I m p r o v e m e n t  A c t  

s o  f u n d a m e n t a l ly  c h a n g e s  t h e  r u l e s  
w i t h  r e s p e c t  t o  c r e d e n t i a l l i n g  a n d  
q u a l i t y  a s s u r a n c e ,  h o s p i t a l s  s h o u l d  
t a k e  a c t io n  n o v  to  b e  r e a d y  t o  t a k e  
a d v a n t a g e  o f  t h e  i m m u n i t i e s  in  t h e  
A c t ,  a s  w e l l  a s  t o  b e  p r o t e c t e d  f r o m  
p o t e n t ia l  l ia b i l i t y .  T h i s  A c t  p r o t e c t s  
a g a i n s t  t h e  t i m e . e x p e n s e  a n d  t r a u m a  
in v o lv e d  in  a  lo n g ,  d r a w n - o u t  a n t i ­
t r u s t  s u i t .  It i s  w o r th  c h a n g i n g  a l l  
b y la w s  a n d  p r o c e d u r e s  a s  n e c e s s a r y  
D o  t l  n o w , fo r  t h e  p r o t e c t io n s  o f  t h e  
A c t  a r e  a v a i l a b l e  n o w . A m o n g  t h e  
s t e p s  t h a t  s h o u ld  b e  p u l  in t o  p la c e  a s  
s o o n  a s  p o s s ib l e  a r e :
♦ T h e ,  c r e d e n t i a l l i n g  p r o  .* to n s
t h e  h o y n m l j  m e d ic a l  » t s f r b y T a w >  
s h o u ld  b e  r e v ie w e d  in  d e t a i l  a n d  re-  
v iv -d  *■> n e c r v w y  to  n -M irr  c o m p l i ­
a n c e  w it h  t h r  A ct In p t m ir u ln r  iTiV 
h e i t r in f  a m i a i»p c .ii p r o v m o n - i  in  t h e  
b y  la w s  s h o u ld  b e  a m e n d e d  to  c o n f o r m  
w it h  t h e  d u e  p m o n  p r o v is io n *  in  t h e  
A c t  I S e e  D u e  P r o c e s s  H e a r i n g s — I
•  T h e  p r o c e s s  b y  w h ic h  a p p l i c a n t s  
for  s t a f f  a p p o i n t m e n t  n n d  tc a P D O in t-  
m c n t  a r e  e v a lu a t e d  s h o u l d  b e  a q u f l -  
■ i r r d T o  m a k r  sv i t r  t h a t  it w i l l  no t  
fo r fe i t  t h e  i m m u n i t y  p r o v i d e d  w  i h r  
A c C It, p a r t ic u la r ,  Uve c o m p o s i t io n  o f  
c o m m i t t e e s  e n g a g e d  in  p e e r  r e v i e w  
a n d  c r e d e n t i a l l i n g  s h o u ld  b e  r e v i e w ­
e d  c a r e f u l ly  t o  e n s u r e  t h a t  t h e  c o m ­
m i t t e e s  a r e  n o t  s t r u c t u r e d  t o  I n c lu d e

m e d ic a l  a ta fT  o r  o t h e r w i s e  r e q u e s t s  
c l i n i c a l  p r i v i l e g e s ,  I n f o r m a t io n  m u s t  
a l s o  b e  r e q u e s t e d  b y  t h e  h o s p i t a l  o n c e  
e v e r y  t w o  y e a r s  fo r  p h y s ic in a ' i  • >d 
o t h e r  p r a c t i t i o n e r s  a l r e a d y  m i  h e  
m e d ic a l  s t a f f  o r  w h o  a l r e a d y  c u i s e  
c l i n i c a l  p r i v i l e g e s  a t  t h e  h o s p i t a l .  
T h e  i n t e n t  i s  t o  m a k e  t h i s  r e q u e s t  a n  
in t e g r a l  p a r t  o f  t h e  r e a p p o in t m e n t  
p r o c e s s .

I f  t h e  h o s p i t a l  s u b s e q u e n t l y  r e l i e s  
o n  in f o r m a t io n  p r o v id e d  t o  it  b y  H H S .  
i t  w i l l  n o t  b e  h e ld  l i a b le  fo r  s o  r e t y ­
in g  o n  i t  u n l e s s  i t  h a s  n c t u n l  k n o w l ­
e d g e  t h a t  t h e  in f o r m a t io n  w a s  f a b e .  
M o r e o v e r , i f  t h e  h o s p i t a l  f a i l s  t o  o b ­
t a i n  in f o r m a t io n  a s  r e q u ir e d ,  i t  w i l l  
b e  p r e s u m e d  t o  h a v e  k n o w le d g e  o f  
t h i s  in f o r m a t io n  in  t h e  e v e n t  i t  i t  s u e d  
fo r  m a lp r a c t i c e .  ■

p r a c t i t i o n e r s  w h o  a r e  l i k e l y  to  b e  a l ­
le g e d  t o  b e  in  d i r e c t  e c o n o m ic  c o m p e ­
t i t i o n  w i t h  t h c s u b j e c U o f p r o f c i s i o n o l  
r e v ie w  a c t iv i t y .

T h i s  m e a n s  t h n t  m o d ic .i l  s t a f f  c o m  
m i t t e c s  m a k i n g  r e c o m m c n d n t i o i u t o  
t h e  h o s p i t a l  b o a r d  o n  c r e d e n t i a l l i n g  
m a t t e r s  s h o u ld  n o t  h e  c o m p o s e d  o f  
" r e p r e s e n t a t i v e s "  o f  p a r t i c u l a r  d e ­
p a r t m e n t s .  K a t h e r  th e _  -v d i v i d u a l s o n  
t h e s e  c o m m i t t e e s  n h o t ’rf v  c h o s e n  
fo r  t h e i r  a b i l i t y  t o  m a k e  t h o r o u g h ,  
r e a s o h e d  r e c o m m e n d a t i o n s  c o n c e r n - 
m g  a p p l i c a n t s  fo r  a p p o in t m e n t  a n d  
c l i n ic a l  p r i v i l e g e s  l A ls o .  t h e r e  s h o u ld  
b e  c le a r  c o n f l ic t  o f  i n t e r e s t  p r o v i s io n s  
t h a t  r e q u ir e  a  p h y s i c i a n  in v o lv e d  in  
t h e  c r e d e n t i a l l i n g  p r o c e s s  n o t  to  t a k e  
p a r t  in  a n y  a c t io n  d e a l i n g  w i t h  a n  
in d iv id u a l  w i t h  w h o m  h e  m ig h t  b e  in  
d ir e c t  e c o n o m ic  c o m p e t i t i o n
♦ P r o v i s io n s  in  m e d ic a l  s t a f f  b v -  
la w s  t h a t  r e q u ir e  t h e  a p p r o v a l  o f  t h e  
e n t i r e  s t a f f  p r io r  t o  s e n d in g  a  c r e d e n ­
t i a l l i n g  r e c o m m e n d a t io n  t o  t h e  b o a r d  
s h o u ld  b e  r e p e a le d  i m m e d ia t e ly  T h e  
d e f i n i t io n  o f  p r o f e s s io n a l  r e v i e w  b o d y  
o n ly  in c lu d e s  i  u m m i i t r r »  o f  t h e  n i e d i • 
c a l  s t a f f  —  n o t  t h e  m e d ic a l  s la f T a s  a  
w h o le  T h e  i m m u n i t y  p r o v id e d  b y  t h e  
A c t  w i l l  n o t  e x t e n d  t o  a n y  p i o u x  
w h e r e  t h e  e n t i r e  m e d ic a l  s t a f f  m a k e *  
a  r e c o m m e n d a t io n  o n  a p p o in t m e n t  
t o  t h e  b o a r d

♦  C r e d e n t i a l l i n g  fo r m s ,  s u c h  a *  
a p p o in t m e n t  a n d  r e a p p o in t m e n t  a p ­
p l i c a t io n  fo r m s ,  s h o u ld  b e  t h o r o u g h  I v 
s c r u l in ir e d  t o  e n s u r e  t h a t  i h r v  r l i n l  
a l l  o f  t h e  in f o r m a t io n  t h a t  w i l l  h r  
n e e d e d  fo r  t h e  r r r d r n t i a l t c o m m i t t i  * 
a n d  b o a r d  t o  m a k e a  r r a w m s b l e d e t e r  
m t n s t io n  m o r d e n t  t a i l i n g  r a « r *  T h e
__________________  S IM < V  *
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in g  a t  le a n t  3 0  d a y a  in  a d v a n c e  o f  t h e  
h e a r in g .  H e  m u a t  a U o  b e  p r o v id e d  
w i t h  a  l ia t  o f  w i t n e s s e s  e x p e c t e d  to  
t e s t i f y  o n  b e h a l f  o f  t h e  p r o f e s s io n a l  
r e v ie w  b o d y .

T h e  h e a r i n g  c a n  b e  h e ld  b e fo r e  a 
p a n e l  o f  i n d i v i d u a l s  w h o  a r e  n o t  in  
d ir e c t  e c o n o m ic  c o m p e t i t i o n  w i t h  t h e  
p h y s i c i a n ,  a  m u t u a l l y  a c c e p t a b le  a r b ­
i t r a t o r .  o r  a  h e a r i n g  o f f i c e r  a p p o in t e d  
b y  t h e  h o s p i t a l  w h o  i s  n o t  i n  d ir e c t  
e c o n o m ic  c o m p e t i t i o n  w i t h  t h e  p h y s i ­
c ia n .  T h i s  l a s t  o p t i o n a l  o n e  n o t  o f t e n  
u s e d  b y  h o s p i t a l s  u p  t o  n o w , b u t  i t  h a s  
a  n u m b e r  o f  a d v a n t a g e s  f r o m  t h e  
s t a n d p o in t  o f  p r o v id in g  a  m< r e  t h o r ­
o u g h  r e v i e w  o f  t h e  fa c ta  o f  t h e  s i t u a ­
t io n ,  a s  w e l l  a s  p r o t e c t i n g  p h y s i c i a n s  
o n  t h e  m e d i c a l  s t a f f  w h o  w o u ld  o t h e r ­
w i s e  h a v e  b e e n  o n  t h e  h e a r i n g  p a n e l  
fr o m  a l l e g a l i o n a  t h a t  t h e y  w e r e  e n ­
g a g e d  i n  a  c o n s p i  r a c y  a g a  i n « t  t h e  p h y  • 
s i d a n  i n  q u e s t io n .

I f  t h e  p h y s i c i a n  f a i l s  t o  a p p e a r  a t  
t h e  h e a r in g ,  h i s  r i g h t  t o  t h e  h e a r in g  
c a n  b e  f o r f e i t e d .  A l s o ,  a  p h y s i c i a n  c a n  
w a iv e  h ia  d u e  p r o c e s s  r ig h t s ,  h u t  a n y  
s u c h  w a i v e r  m u s t  b e  i n  w r i t in g .  A  
s p e c i f ic  w a i v e r  a s  p a r t  o f  a  c o n t r a c t  
b e t w e e n  t h e  p h y s i c i a n  a n d  h o s p i t a l  
w o u ld  a l s o  s u f f ic e .

A t  t h e  h e a r in g  t h e  p h y s i c i a n  h a s  
t h e  r ig h t  t o  b e  r e p r e s e n t e d  b y  a n  a t ­
t o r n e y  o r  o t h e r  p e r s o n  o f  h ia  c h o ic e ,  t o  
h a v e  a  r e c o r d  m a d e  o f  t h e  h e a r in g  
p r o c e e d in g s ,  t o  c a l l ,  e x a m i n e  a n d  
c r o s s - e x a m i n e  w i t n e s s e s ,  t o  p r e s e n t  
e v id e n c e  d e e m e d  t o  b e  r e l e v a n t  b y  
t h e  h e a r i n g  o f f i c e r  r e g a r d l e s s  o f  i t s  
a d m i s s i b i l i t y  i n  a  c o u r t  o f  la w . a n d  to  
s u b m i t  a  w r i t t e n  s t a t e m e n t  a t  t h e  
c lo s e  o f  t h e  h e a r i n g

C o p ie s  o f  t h e  h e a r i n g  r e c o r d  c a n  b e  
o b t a in e d  b y  t h e  p h y s i c i a n  u p o n  p a y ­
i n g  a  r e a s o n a b l e  f e e .  A f t e r  t h e  h e a r ­
i n g  la  o v e r ,  t h e  p h y s i c i a n  m u s t  a l s o  
h a v e  t h e  r ig h t  t o  r e c e i v e  t h e  w r i t t e n  
r e c o m m e n d a t io n  o f  t h e  p a n e l  w h ic h  
m u a t  i n c lu d e  a  s t a t e m e n t  o f  t h e  b a s i s  
fo r  i t s  r e c o m m e n d a t i o n s  a n d  t o  r e ­
c e i v e  t h e  u l t i m a * ,  w r i t t e n  d e c i s io n  o f  
t h e  h e a l t h  c a r e  e n t i t y .

T h e  A c t  p e r m i t s  s u m m a r y  s u s p e n ­
s io n  o f  c l i n i c a l  p r i v i l e g e s  d u r in g  t h e  
c o u r s e  o f a n  i n v e s t i g a t i o n  I w h ic h  c a n ­

n o t  b e  lo n g e r  t h a n  1 4  d a y s  in  l e n g t h )  
o r  t h e  im m e d ia t e  s u s p e n s i o n  o r  r e ­
s t r ic t io n  o f  p r i v i l e g e s  " w h e r e  t h e  f a i l ­
u r e  t o  t a k e  a u c h  a c t io n  m a y  r e s u l t  In  
im m in e n t  d a n g e r  t o  t h e  h e a l t h  o f  a n y  
in d iv id u a l."  In  t h e  l a t t e r  c a s e ,  t h e  
s u s p e n s io n  h a s  to  b e  f o l lo w e d  u p  b y  a  
s u b s e q u e n t  n o t ic e  a n d  h e a r i n g  o r  
o t h e r  a d e q u a t e  p r o c e d u r e s .

H o s p i t a l s  s h o u ld  t a k e  s t e p s  n o w  to  
m a k e  s u r e  t h a t  t h e i r  c r e d e n t i a l l i n g  
a n d  h e a r in g  a n d  a p p e a l  p r o c e d u r e s  
m e e t  t h e s e  r e q u ir e m e n t s .  I t  m a y  b e  
a d v a n t a g e o u s  fr o m  a  p r o c e d u r a l  a n d  
l e g a l  s t a n d p o in t  fo r  t h e s e  p r o c e d u r e s  
to  b e  p la c e d  n o t  in  t h e  m e d ic a l  s t a f f  
b y la w s ,  a s  h a s  t r a d i t io n a l l y  b e e n  t h e

T h e r a p y  

S e r v i c e  «
h o s p i t a l  fo r  c a r e  a n d  t r e a t m e n t ,  h e  o r  
s h e  d o e s  s o  in  r e l i a n c e  o n  t h e  r e p u t a ­
t io n  o f  t h e  i n s t i t u t i o n  a n d  t h e  s k i l l  
a n d  e x p e r t i s e  o f  i t s  p e r s o n n e l ."

T h e  a p p e P a t e  c o u r t  t h e r e f o r e  r e ­
v e r s e d  t h e  ju  l a m e n t  o f  t h e  t r ia l  c o u r t  
a n d  r e m a n d e d  t h e  c o s e  fo r  t r i a l .

T h i s  c o m d e m o n s t r a t e s  d r a m a t i c a l ­
ly  t h a t  t h e  h o s p i t a l  i s  a t  r i s k  fo r  a l l  
b e h a v io r  w h ic h  o c c u r s  o n  i t s  p r e m ­
i s e s  n o  m a t t e r  w h o  t h e  a c t o r  i s .  I t  i s  
a n  i l l u s t r a t i o n  o f  h o w  c r i t i c a l  i t  la  lo r  
h o s p i t a l s  t o  h a v e  in  p la c e  e f f e c t iv e  
e v a lu a t io n  p r o g r a m s  s o  t h a t  a l l  
h e a l t h  c a r e  s e r v ic e s  a r e  m o n i t o r e d  
a n d  m a in t a in e d  a t  h ig h  l e v e l a o f q u a l i -

c a s e ,  b u t  i n  a  s e p a r a t a  b e a r i n g  a n d  
a p p e a l s  p o l ic y  a d o p t e d  b y  t h e  b o a r d  
o f  t h e  hoop-' t a l . T h e s e  p r o c e d u r e s  w o u ld  
b e  e m p lo y e d  i n  a l l  c a s e s  w h e r e  n e g a ­
t iv e  r e c o m m e n d a t io n s  a r e  m a d e  c o n ­
c e r n i n g  s t a f f  a p p o i n t m e n t  a n d  c l i n i ­
c a l  p r i v i l e g e s .

W h i l e  t h e  A c t  d o e s  n o t  s t a t e  t h a t  
t h e s e  p r o c e d u r e s  a r e  t h e  e x c l u s i v e  
m e a n s  o f  p r o v id in g  d u e  p r o c e s s ,  t h e y  
a r e  d e e m e d  a s  a d e q u a t e  d u e  p r o c e s s  
b y  t h e  A c t .  T h e y  w i l l  t h e r e f o r e  fo r m  
t h e  s t a n d a r d  fo r  m e d i c a l  s t a f f  d u e  
p r o c e s s  a c t i o n s  in  t h e  y e a r s  t o  c o m e .  
H o s p i t a l s  w o u ld  d o  w e l l  t o  c o n f o r m  
t h e i r  o w n  p r o c e d u r e s  t o  t h e m  a s  s o o n  
a s  p o s s ib l e  ■

ty . E v e n  in  t h e  c a s e  o f  a n  e x c l u s i v e  
c o n t r a c t u a l  a r r a n g e m e n t  fo r  t h e  p r o ­
v i s i o n  o f  s e r v i c e s  t h e r e  i s  a  n e e d  fo r  
a l l  p r a c t i t i o n e r s  t o  m a i n t a i n  t h e  h i g h ­
e s t  s t a n d a r d s  o f  c a r e  w h e n  t h e y  p e r ­
fo r m  in  t h e  i n s t i t u t i o n .

F r o m  a  m o r e  p r a c t ic a l  s t a n d p o in t  
t h e  c a s e  h i g h l i g h t s  t h e  i m p o r t a n c e  o f  
" t e l l i n g  i t  l i k e  i t  i t ."  I t  w o u ld  h a v e  
b e e n  m o s t  h e l p f u l  i f  t h e  e n t r a n c e  t o  
t h e  X -r a y  d e p a r t m e n t  h a d  c l e a r l y  i n ­
d ic a t e d  t h e  f a c t  t h a t  t h e  X - r a y  g r o u p  
w a a  n o t  a  d i r e c t  h o s p i t a l  o p e r a t io n .

T h e  c a s e  d o e s  n o t  in fo r m  u s  w h e t h e r  
t h e  h o s p i t a l  w a s  in d e m n i f i e d  b y  t h e  
p h y s i c ia n  g r o u p .  O n e  w o u ld  h o p e  s o .  
In  a n y  e v e n t ,  t h e s e  k in d s  o f  c a s e s  a r e  
n o  l o n g e r  " r a r e  b ir d s  " I t  w o u ld  b e  
in  e v e r y o n e 's  i n t e r e s t  t o  r e v i e w  t h e s e  
k in d s  o f  r e l a t io n s h ip *  t o  a s a c s a  p o ­
t e n t i a l  l i a b i l i t y .  a

A d v a n t a g e  O f  T h e  A c t

in f o r m a t io n  r e q u e s t e d  b y  t h e  f o r m s  
s h o u ld  b e  a s  t h o r o u g h  a n d  c o m p l e t e  
o s  p o s s ib le  a n d  s t a f f  b y l a w s  s h o u ld  
n o t  p e r m it  a n y  a c t io n  bo b e  t a k e n  u n ­
t i l  t h e  a p p l ic a t io n  i s  c o m p l e t e  a n d  
u n t i l  a l l  o u t s t a n d in g  q u e s t i o n s  w i t h  
r e s p e c t  t o  t h e  a p p l ic a t io n  h a v e  b e e n  
r e s o lv e d  T k k in g  a c t io n  e i t h e r  a f f i r m ­
a t i v e l y  o r  n e g a t i v e l y  w i t h o u t  h a v i n g  
a l l  o f  t h e  fa c ta  n e c e s s a r y  t o  s u p p o r t  
t h o  a c t io n  I e s p e c ia l l y  in f o r m a t io n  
t h a t  w i l l  b e  a v a i la b le  f r o m  H H S )  i s  
n o w  e x t r e m e l y  d a n g e r o u s  f r o m  a  le  
g a l  p e r s p e c t iv e .
ft T h o  c r e d e n t i a l l i n g  a n d  q u a l i t y  
m a n a g e m e n t  p r o v t s to n a  o f  a n y  h o s p i ­

t a l  a f f i l i a t e d  H M O  o r  1*1*0 s h o u ld  b e  
s u b j e c t e d  t o  t h e  a s  m e  t y p e  o f  s c r u t i n y  
H M O s  ( c e r t a i n l y )  a n d  *P O a ( p r o b a ­
b ly )  a r e  c o n s id e r e d  h e a  ( h  c a r e  e n t i ­
t i e s  w h ic h  c a n  a v a i l  t h e m s e l v e s  o f  
t h e  i m m u n i t i e s  p r o v id e d  in  t h i s  A c t .

T h e  H e a l t h  C a r e  Q u a l i t y  I m p r o v e ­
m e n t  A c t  o f  19 6 6  s h o u ld  p r o v o  t o  b *  a  
p o s i t i v e  fo r c e  in  p r o m o t in g  q u a l i t y  
h e a l t h  c a r e .  H o w e v e r , i t  w i l l  o n l y  
p r o v e  t o  b e  s o  I f  h o s p i t a l s  a n d  p h y s i ­
c i a n s  m a k e  i t  w o r k  T h o  f a i lu r e  o n  
t h e  p a r t  o f  h o s p i t a l s  a n d  t h e i r  m e d i ­
c a l  s t a f f s  t o  q u i c k ly  r e s p o n d  t o  t h e  
r e a u ir e m e n t a  o f  t h i s  A c t  w i l l  r e s u l t  
In  l e g a l  d i s a s t e r  fo r  t h e m  ■
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D e p a r tm e n t  o f  C o m m e r c e  &  E c o n o m ic  D e v e lo p m e n t  

D i v i s i o n  o f  O c c u p a t io n  L i c e n s in g  

P o u c h  D  

J u n e a u ,  A l a s k a  9 9 8 1 1

A L A S K A  S T A T E  M E D I C A L  B O A R D

November 3, 1986

D e a r  A la s k a  P h y s i c ia n :

G r e e t in g ^  f r o m  a  g r o u p  y o u  p r o b a b ly  n e v e r  w a n t e d  to  h e a r  f r o m  a g a in  a f t e r  y o u  g o t  y o u r  l i c e n s e .  

W e  a r e  s t i l l  h e r e  a n d  w e  n e e d  y o u r  a t t e n t io n ,  y o u r  in p u t ,  a n d  u n f o r t u n a t e ly  s o m e  o f  y o u r  h a r d  e a r n e d  

m o n e y .

T h e  M e d i c a l  B o a r d ,  y o u r  w a t c h d o g  o n  m e d ic a l  p r a c t i c e ,  i s  in  r a t h e r  s e r i o u s  t o u b lc .  A s  w i t h  o t h e r  

s t a t e  f u n c t io n s  w e  h a v e  b e e n  s e r io u s l y  im p a c t e d  b y  th e  r e c e n t  s t a t e  f u n d in g  p r o b le m s .  U n l i k e  o t h e r  

s t a t e  p r o g r a m s  w e  h a v e  b e e n  in  s e r i o u s  d e c l i n e  f o r  a  n u m b e r  o f  y e a r s  p r o c e e d in g  t h e s e  c u t s  a n d  t h u s  

w i t h  th e  r e c e n t  a d d i t io n a l  f u n d in g  c u t s  f i n d  o u r s e l v e s  r e n d e r e d  c l o s e  to  b e c o m in g  f u n c t io n l e s s .  T h e  

p r o b le m  i s  b o th  o n e  o f  a c t u a l  f u n d in g  a n d  th e  m e th o d  b y  w h ic h  th e  s t a t e  a l lo c a t e s  f u n d s .

A t p r e s e n t  l i c e n s i n g  f e e s  ( t h e  $ 6 0 0 / 4  y e a r s  y o u  p a y  f o r  a  l i c e n s e )  g o  in t o  th e  g e n e r a l  f u n d .  F r o m  

t h e s e  a n d  o t h e r  f u n d s  th e  s t a t e  a l l o c a t e s  a  b u d g e t  to  th e  D i v i s i o n  o f  O c c u p a t io n a l  L i c e n s i n g  w h i c h  

h i r e s  th e  p o o l  o f  i d n r a i s t r a t i v c  p e r s o n n e l  a n d  in v e s t i g a t o r s  th a t  r u n  i l l  2 8  l i c e n s i n g  b o a r d s  a u t h o r i z e d  

b y  s t a t e  l a w  ( t h e s e  r . n g e  f r o m  th e  S t a t e  B o a r d s  o f  C u r s in g ,  M e d ic in e ,  P h a r m a c y  a n d  D e n t i s t r y  to  th e  

B o a r d  o f  T a r b c r s  &n 1 H a i r d r e s s e r s ) .  N o  b o a r d  i s  a l lo c a t e d  a  s p e c i f i c  b u d g e t  a n d  i t  i s  c l e a r  t h a t  o n  

b a la n c e  c c i ' a i n  b e a n  s  w h i c h  g e n e r a t e  s i g n i f i c a n t  in c o m e  ( s u c h  a s  M e d i c i n e )  c a r r y  b o a r d s  w h i c h  d o  

n o t .

T h e  s i t u a t i o n  i s  a  c o m p l i c a t e d  o n e  b u t  th e  u p s h o t  o f  th e  w h o le  a r r a n g e m e n t  f o r  th e  S t a t e  M e d i c a l  

B o a r d  i s  t h a t  w e  h a v e  b e e n  r e d u c e d  to  t h r e e  m e e t in g s  a  y e a r ,  h a v e  th e  u s e  o f  a  h a l f - t im e  to  t h r e e  

q u a r t e r  t im e  in v e s t i g a t o r  a n d  s h a r e  a  l i c e n s i n g  s e c r e t a r y  w i t h  s e v e r a l  o t h e r  b o a r d s .  I n v e s t ig a t i o n s  a r c  

l a n g u i s h i n g ,  l i c e n s i n g  in  d e la y e d ,  l i t i g a t i o n s  i n v o l v i n g  d e m o n s t r a t e d  m a lp r a c t ic e  a r e  o n  h o ld ,  e t c .  

R e c e n t ly  t h e  i n v e s t i g a t o r ,  s t a t io n e d  in  A n c h o r a g e ,  w a s  u n a b le  to  t r a v e l  to  th e  K c n a i  P e n i n s u l a  to  

in v e s t i g a t e  a  v e r y  s c n o u s  c h a r g e  o f  im p a i r m e n t  d u e  to  l a c k  o f  f u n d s .  T h e  l i s t  g o e s  o n .

In  m e e t i n g s  r e c e n t ly  w i t h  th e  A l a s k a  S t a t e  M e d ic a l  A s s o c i a t io n  i t  w a s  d e c id e d  to  try  to  c o n f r o n t  th e  

p r o b le m  J i r e c t l y .  I t  w a s  p o in t e d  o u t  t h a t  i n  a d d i t io n  to  th e  m o r a l  im p e r a t iv e  to  e n s u r e  a d e q u a t e  

l i c e n s i n g  s u p e r v i s i o n  th a t  th e  p r e s e n t  f a i l u r e  t o  d o  s o  w a s  a d v e r s e l y  im p a c t in g  th e  m a lp r a c t ic e  c r i s i s .  

T h o s e  o p p o s in g  to r t  r e fo r m  c o n s i s t e n t l y  p o in t  to  a  f a i lu r e  to  a d e q u a t e ly  s u p e r v i s e  m e d ic in e  a n d  r e in  in  

p o o r  a n d  im p a ir e d  p r a c t ic e  a s  a  c a u s e  o f  th e  p r e s e n t  p r o b le m .  S a d l y  o n e  h a s  to  c o n c e d e  th a t  in  A la s k a  

t h e y  h a v e  a  s t r o n g  c a s e ,  n o t  b e c a u s e  th e  w i l l  i s  n o t  t h e r e ,  n o r  b e c a u s e  th e  m e a n s  a r e  n o t  in  p l a c e  in  

t h e o r y ,  b u t  b e c a u s e  th e  f u n c t io n  i s  n o t  b e in g  fu n d e d .

W it h  a  n e w  a d m in i s t r a t io n  a n d  a  n e w  l e g i s l a t u r e  c o m in g  in  n o w  s e e m s  a n  id e a l  t im e  to  s o l v e  th e  

p r o b le m .  T h e  S t a t e  M e d i c a l  B o a r d  w i t h  t h e  s u p p o r t  a n d  c o n c u r r e n c e  o f  th e  A l a s k a  S t a t e  M e d ic a l  

A s s o c i a t io n  i s  p r o p o s in g  t h a t  t h e  S t a t e  M e d i c a l  B o a r d  b e  a c c o r d e d  a  d e d ic a t e d  b u d g e t  d e r iv e d  f r o m  

l i c e n s i n g  f e e  r e c e ip t s .  T h i s  b u d g e t  w o u ld  n e e d  to  b e  a d e q u a t e  to  p r o v id e  a  f u l l  t im e  i n v e s t i g a t o r ,  a  

f u l l  t im e  l i c e n s i n g  s e c r e t a r y  a n d  a  f u l l  l im e  e x e c u t i v e  d i r e c t o r  t o  s u p e r v i s e  d a y  t o  d a y  f u n c t io n in g  o f  

th e  b o a r d .  I n c lu d e d  a l s o  w o u ld  b e  a d e q u a t e  s u p p o r t  s e r v i c e s ,  f u n d s  f o r  t r a v e l  f o r  th e  i n v e s t i g a t o r ,  

a d e q u a t e  f u n d in g  f o r  t h e  b o a r d  to  m e e t  q u a r t e r l y  a s  r e q u i r e )  b y  l a w  ( s o m e t h in g  n o t  p r e s e n t l y  

o c c u r r i n g ) ,  e t c .
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We feel this can only be sold to the government if it is budgeted on a zero-based basis, i.e. that the 
whole program be carried on generated fees. It will cost about $400,000 per annum which for an 
adequate licensing function is not in anyway excessive but due to lack of economy of scale in a small 
state (in terms of population) will necessarily cost the state's physicians significantly more than 
would be the case in a larger jurisdiction. For the First year we would propose using the "fund 
balance" remaining from the last $600/4 year renewal [the amount is $600 X 934 (active licenses) 
plus $200 X 305 (inactive licenses) minus 50% for being two years into the four year cycle. The 
total is approximately $300,000.] Needless to say we would be out of funds before the end of the 
first year and thus your license, scheduled to expire 31 December 1988 would have to be renewed at 
the end of the first year of the new program (i.e. on 31 December 1987). Subsequently licensing 
would be annual and would be based on actual costs distributed on a capitation basis. It won't be 
cheap; our best estimates (given added income from locum tenans licenses, physicians assistants, 
etc.) suggest, that it will run $250-$300/year.

We feel we need to take the high ground on this and inform the state that we will do an adequate job, 
at no cost to the rest of the state, from our own resources. The quid pro quo will be that we will be 
accorded a dedicated budget that can't be siphoned off by other activities. Additionally with 
assurance of financial independence we can deal with special cases of need such as licensing of 
physicians in mission stations in the interior at nominal fee levels.

The State Medical Board is cognizant of the fact that there may be some difficulty with the proposal 
given Section 7, Article IX of the Alaska State Constitution which prohibits the dedication of public 
funds to specific purposes. One might argue that given the financial problems the state is facing 
modification of this provision seems in order. It is likely to be more palatable to the public than 
raising taxes for all. ' '

Moreover precedent exists de facto if not de jure for such an approach in the case of the State Bar 
Association which funds itself completely from fees assessed on the state's lawyers. The 
organization is a curious one as it seems to be extra-legal in ways that would never be permitted to 
any other group of professionals supervised by the state. The State Bar Association administers the 
required "licensing" exam, investigates infractions and rules on disciplinary matters, but since it 
doesn't act directly on such matters but rather through the judiciary it escapes legislative control and 
public scrutiny. The State Bar Association also acts as the voice of the states' lawyers in professional 
matters in contrast to the situation in medicine and other professional areas where the professional 
organization and the licensing board are completely separate, the former private and the latter public 
and under state control. The situation almost begs that we reask Juvenal's question "Sed quis 
custodiet ipsos custodes?"

One recognizes the argument for this curious system is the separation of powers argument. Despite 
it's extra-legal existence however the State Bar is recognized as having a statutoiy existence in quite a 
number of places in the state's codes and even in the constitution in Article IV. One could thus 
advance the precedent argument that if the State Bar, a legally recognized organization, can raise 
dedicated funds other legally constituted boards should have similar consideration.

It is noted that the Bar Assoiciation is considered an "instrumentality of the state" under AS 
08.08.010 [as apposed to the State Medical Board's designation as a state agenc y]. As such it is 
empowered under AS 08.08.080 (c)(2) to "establish, collect, deposit, invest, and disburse 
membership and admission fees, penalties and other funds;..." This is all statuatory language and 
thus under legislative perview. Perhaps then the answer is to redefine the State Medical Board as an 
instrumentality of the state [an executive instrumentality subject to legislative control rather than in the 
case of the State Ear Association a judicial instrumentality] by statute and accord it similar powers. It 
is clear that the Bar Association has substantial authority to impose discipline; given that ethical and 
competent conduct is at least as important in medicine as it is in law the State Medical Board should 
be accorded similar authority.
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Practitioners should also be aware of board plans to institute a monitored treatment program in

impaired by drug and alcohol use. Good studies show that up to 90% of at least alcohol impaired 
physicians can achieve control over their disease and return to active practice with proper help.
The program envisioned would be biphasic with ASM A running the treatment phase and accepting 
both voluntary referrals and mandatory referrals of physicians under board supervision. The 
mandatory referrals would be offered to impaired physicians in lieu of prolonged, disputations and 
expensive licensing actions with the full panoply of hearings, lawyers, court appearances, etc.

During supervision the license would of course be .itioned - usually in terms of temporary 
suspension from practice during initial inpatient therapy followed by licensing conditions during 
several years of monitored outpatient therapy (the physician would be able to practice during the 
period if-compliant with the treatment program). Both voluntary and involuntary programs would be 
monitored treatment programs as this has been clearly demonstrated to be the only effective route.

The board attended a seminar this summer presented by John Ulwelling, Executive Secretary of the 
Oregon State Board of Medical Examiners which has an effective and dynamic program in operation. 
Ours would be similarly based allowing for local differences. It is clear we have the necessary 
authority to cover such a program. However as things now stand, even though it will in the long run 
save the state money, it would appear we do not have the staff or funds to ensure effectiveness. This 
despite the fact that the state's role in this is the easier and less expensive aspect of the program. 
Moreover experience has shown that the very existence of such a program drives people into it 
voluntarily (and thus anonymously) before they come to the board's attention (which of course we 
think is just great).

Your input into all this is urgently requested. We will be presenting it to the Governor and 
Legislature in the near future and requesting necessary legislation to cement it in place. You may 
contact me with yc ur input or contact any of the state board members (names and address below.) 
Please let us know what you think.

conjunction with the Alaska State Medical Association. This would be directeu at physicians

S i n c e r e l y ,

Chairperson \
Alaska State Medicaljloard

T L C : t s
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STATE MEDICAL BOARD MEMBERS

George R. Brenneman, M.D. 
AIL-CDC 
225 Eagle Street 
Anchorage, Alaska 99501 
272-5384 (home)
271-4011 (work)

Thomas L. Conley, (Chairman) 
3612 Tongass Avenue 
Ketchikan, Alaska 99901 
225-4483 (home)
224-5146 (office)

Bonnie Coghlan (Public Member) 
741 8th Avenue 
Fairbanks, Alaska 99701-4401 
456-1609 (home)
452-1165 (work)

Abigalc Hensley (Public Member) 
P.O. Box 710 
Kotzebue, Alaska 99752 
442-3669 (home)

George S. Rhyneer, M.D.
3340 Providence Drive, Suite 552 
Anchorage, Alaska 99508 
561-3211 (work)

Jeffrey A. Partnow, M.D. 
SR 3, Box 31473 
Fairbanks, Alaska 99701 
456-4724 (home) 
452-4769 (work)

Dolores B. White (Secretary) 
3250 Hospital Drive 
Juneau, Alaska 99801 
780-4893 (home)
586-9508 (work)



M EM O

TO : Representative John Sund
F R O M :  T.L. Conley, Chairperson, State Medical Board
D A T E :  December 03,1986
S U B J :  Revisions to AS 08.64

The Problem:
1) The State Medical Board is failing to carry out its statutory assigned functions and
thus failing in part to detect and weed out incompetent and impaired practice due to
inadequate funding to cany out investigations, perform day to day administrative
functions, meet with statutory required regularity, cooperate effectively with national
regulatory groups, etc.
*

2) The State Medical Board further lacks sufficiently strong statutory powers vis a vis 
access to information from hospitals and authority over its own membership to carry out 
supervision effectively (in terms of assuring competence and the detection of impairment 
and illegal or unethical practice).

3) The need for minor housekeeping changes.

Proposed Remedy:
1) Revisions #1,2,3, 7,9, and 10 to AS 08.64 address this deficiency and set the State 
Medical Board up as a state instrumentality capable of setting and collecting fees at 
whatever level is necessary to accomplish the statutory task. Thus will permit the board 
to hire the necessary investigative and administrative personnel to car .y out its functions, 
hold regular meetings, investigate infractions, etc. By requiring the board to contract for 
these services through the Division of Occupational Licensing, efficiency and economy 
is maintained. It is stressed that the entire economic burden for this will be carried by the 
regulated group and not become a burden on the general population.

2) Revisions 11, 12,13, and 14 expand the powers of the board to require cooperation 
from hospitals and hospital committees, block loopholes in the existing statute and 
provide the board with expanded investigative tools by affording it the right to command 
appearance and order examinations. Note that to ease compliance in the case of 
hospitals, immunity from civil liability is offered.

3) Revisions 4,5, 6, and 8 are of a housekeeping nature.

Note: This is presented as an outline only. Doubtless careful scrutiny of the whole chapter
would yield other sections in need of revision to comply with these general guidelines. 
Additionally the impact on other statutory cognates would require evaluation. I would 
mention one of concern, namely the need to consider imposition of a penalty on hospitals 
failing to comply with 08.64.336.



R e v is e  0 8 . 6 4 . 0 1 0  to  r e a d :  C rea t io n  a nd  m em be rsh ip  o f  S ta te  M ed ica l B o a rd .  
T h e re  is c r e a te d  a n  e xecu t iv e  instrumenta lity  o f  the  s ta te  know n  a s  th e  A la s k a  
S ta te  M ed ica l L icens ing  B o a rd , r e fe r re d  to in this c h ap te r  a s  the  S ta te  Med ica l 
B o a rd . T h e  S ta te  M ed ica l B o a rd  sh a l l  h a v e  a  c om m on  s e a l :  sh a l l ,  a f te r  scru tiny 
o f qu a li f ic a t ion s . ,  i s s u e  l ic e n se s  to  phy s ic ian s , o s te o p a th s  and  pod ia tr is ts , and  
p e rm its  to p a ram ed ic s  and  phys ic ian  a s s is ta n ts :  sh a l l  in ves t iga te  in frac t ion s  o f 
ru le s  and  s ta tu e s , particu la r ly  a s  they  re la te  to m a lp ractice bv an y  m em be rs ,  new  
app lic an ts  o r  th o s e  a l r e a d y  l ic e n s e d .o r  perm itted o f the regu la ted  g ro u p s  and  on 
f in d ings  o f  d e f ic ie n c ie s  t a k e  c o r re c t iv e  act ion  up to a n d  inc lud ing r e fu s a l  o f  
l ic e n s e s  o r  p e rm its  to  app lic an ts  o r  revoca t ion  o f p rev iou s ly  is su ed  l ic e n s e s  o r  
pe rm its . .  F u r th e r  the  S ta te  Medica l B o a rd  sha l l  rev iew  existing reg u la t io n s  and  
sha l l  p r o p o s e  a n d  a d op t  su ch  new  regu la t ion s  a s  sha l l  be  n e c e s s a r y  f rom  tim e to 
t ime to e n s u re  that qua lity  m ed ica l c a re  be read ily  and  effic iently a v a i la b le  to the 
p .o au . la t io n ._  T h e  S ta te  M ed ica l . B o a rd  sh a l l  a ls o  a d v is e  th e  L e g is la tu re  on 
n e c e s s a ry  c h a n g e  o f  s ta tu te s  to e n su re  th e se  ends .

As_.aD_instrumentalitv o f  the sta te , the  S ta te  med ica l B o a rd  sha l l  be  em p ow e re d  to 
se t  a n d  co l lec t  f e e s ,  d isb u rs e  funds , e n te r  into con trac ts , hire adm in istra t ive  and  
in ves t ig a t ive  p e r s o n n e l  an d  ho ld , e n c u m b e r  and  d isp o s e  o f  re a l  and  p e r s o n a l  
p ro p e r ty .  As. a n  e x e cu t iv e  in s t rum en ta l i ty . .u n d e r  leg is la t ive  o ve rs ig h t ,  it sh a l l  
e n te r  into a  con trac t with the  D iv is ion o f  O ccupa t ion a l L icen su re . D epa r tm en t  o f  
C o m m e rc e  and  E c o n om ic  D e v e lo pm en t  f o r  adm in istra t ive  suppo rt ,  the co l lec t ion  
a n d d i s b u r s e m e n t . o f  f e e s ,  p e r s o n n e l .m a n a g e m e n t  o f  b o a rd  e m p lo y e e s ,  the  
p r e p a ra t io n  o f b u d a e t s _ a n d  a n n u a l  rep o r t s ,  a nd  o th e r  d a v  to  d a v  m a t te rs  
suppo r t iv e  o f  b o a rd  function .

T h e  S ta te  Med ica l B o a rd  sha l l  c on s is t  o f  five phys ic ian s  l icen sed  in the s ta te  and  
re s id ing  in a s  m an y  s e p a ra t e  g e og rap h ic a l  a r e a s  o f  the s ta te  a s  p o s s ib le ,  and  
two p e rs on s -W ith -n o  d irec t f inanc ia l in te rest in the hea lth  c a re  industry . T h e s e  
m em b e r s  sh a l l  b e  appo in ted  the g o v e rn o r  with leg is la tive con firm ation .

C om m en t :  Th is  is the  p ivota l rev is ion from  which most o f the rest fo l low s . It is an 
id e a  d e r iv ed  f rom  A S  0 8 . 0 8  the  A la s k a  In teg ra ted  B a r  Act an d  a r i s e s  f r om  the 
o b s e r v a t i o n  that th e  S ta te  B a r  is  e f fe c t iv e  in im pos ing  d isc ip line  am o n g  its 
m em b e rs  a s  it h a s  a c c e s s  to  the n e c e s s a ry  fund s  an d  is in ves ted  with su ff ic ien t 
a u th o r i ty  t o  c a r r y  ou t  its t a s k s  a lb e it  ind irec t ly  th rough  th e  au th o r i ty  o f  the  
S u p r e m e  C ou r t .

T h e r e  a r e  s o m e  d i f f e r e n c e s  o f  c o u r s e .  In the  c a s e  o f  th e  S ta te  B a r  the  
adm in is t ra t iv e  m ac h in e ry  re s id e s  with the  B a r  A sso c ia t io n  wh ile  the  p o w e r  to 
im p o se  s a n c t io n s  v e s t s  (o ff ic ia lly ) with the  S u p rem e  Court . It is c le a r  o f  c o u r s e  
that th e  C ou r t  g e n e r a l ly  ju s t a d d s  an  imprimatur to that which is d e c id ed  by the 
S ta te  B a r .  In the  c a s e  o f  the  S ta te  Medica l B o a rd  the  adm in istra t ive  m ach ine ry  
w ou ld  o ffic ia lly  re s id e  with the  b oa rd  but wou ld  e ffec t ive ly  (b y  con trac t ) be  run by 
the  D iv is ion  o f  O c c u p a t io n  L icen s ing , while th e  au tho r ity  to im p o se  d isc ip line  
w ou ld  both o ffic ia lly  a n d  in actuality rem a in  with the b o a rd  a s  it d o e s  now .

A s  th ings  n ow  s ta n d  th e  S ta te  M ed ica l B o a rd  is langu ish ing  in in e f fe c t iv e n e s s  
with in a d e q u a t e  fu n d s  to  c a r r y  ou t  its s ta tu to ry  fu n c t io n s .  It is c le a r ,  in 
con su lta t ion  with th e  S ta te  Medica l A ssoc ia t ion , that the will ex ists  with th e  sta te 's 
p h y s ic ian s  to m ak e  the  m ed ica l b o a rd  an e ffect ive  instrument a n d  to p ay  in fe e s  
w h a te v e r  it t a k e s  to  a ccom p lish  this end .



T h e  s tum b ling  b lo c k  is C h a p te r  IX, S e c t ion  7  o f  the  S ta te  C ons t itu t ion  which 
proh ib its the  ded ica t ion  o f  public fund s  to  spec ific  p u rp o s e s .  It w ou ld  a p p e a r  the 
S ta te  B a r  h a s  found  an  e ffect ive  w ay  a rou nd  the difficulty by its d e s igna t ion  a s  an 
instrumenta lity  o f  the  s ta te . Acknow ledg ing the  lead  o f  the  S ta te  B a r  in th is a re a ,  
the  S ta te  Medica l B o a rd  in the p ro p o s e d  rev is ion o f  A S  0 8 . 6 4 . 0 1 0  s e e k s  to  fo l low  
suit.

T h e  S ta te  Medica l B o a rd  w ou ld  o f  c ou rs e  h ave  no ob jec t ion  to deriv ing its budget 
f r om  the  g e n e ra l  fu nd  if su ch  cou ld  be  re lied on  fo r  s u s te n a n c e .  It is h ow e v e r  
c le a r  tha t such  is not p o s s ib le .  S e v e ra l  y e a r s  a g o  in return fo r  a  v e rb a l g u a ra n te e  
to p ro v id e  a d e q u a te  fu nd s  fo r  b o a rd  func tion  the  b o a rd  g a v e  its s u p p o r t  to  a  
s ign if ican t in c re a s e  in l icensing fe e s  on ly  to h ave  the  a g re em en t  a b ro g a te d  by 
botf] the  leg is la tu re  a n d  the gove rn o r .

R e c o g n i z i n g  its f o rm e r  n a iv e te e  in re ly in g  o n  v e r b a l  a g r e e m e n t s  a n d  
unde rs tand ing  that a c c e s s  to  m on ie s  f rom  the  g e n e ra l  fu nd  will v a ry  f r om  y e a r  to 
y e a r  d e p end ing  on  politica l a n d  financ ia l fo rc e s  b eyond  its ( o r  p e rh a p s  a n y o n e s )  
c on t ro l  th e  b o a rd  s e e k s  by this c h a n g e  to e n s u re  its con t inu ing  e f fe c t iv e n e s s  
while  not bu rden ing the  ta xp ay e r  with the  cos t  o f  its m a in tenance .

2 . R e v is e  0 8 . 6 4 .1 0 1  Duties .
3 )  S u bm it  an  a n n u a l  repo rt  o f  its p ro c eed in g s  to  th e  g o v e rn o r ,  [ inc lud ing a  
s ta tem en t  o f  m on e y  rece ived  and  d isbu rsed ] - add  6 ) Subm it an  annua l budge t to 
the  g o v e rn o r  deta i ling adm in ist ra t ive , t ra ve l ,  p e r  d iem , inves t iga tive , c on t ra c tu a l
f lD d J s g a l - e x p e n s e s - a p d -a c lv is inq -wbat f e e  le v e J s ja s sg s se .d -a g a in sL l icense .c l.and
pe rm it ted  m em b e r s  reg u la te d  bv the S ta te  Med ica l B o a rd  will b e  req u ire d  to 
c o v e r  e x p e n s e s  and  ach ieve  a  b a la n ced  budget.

C om m en t .  An o b v io u s  c o ro l la ry  o f  A S  0 8 . 6 4 . 0 1 0 .

3 . R e v i s e  r  3 . 6 4 .1 1 0  P e r  d iem  and  e x p e n s e s .  T h e  m e m b e r s  o f  th e  b o a rd  a re  
entit led to  p e r  d iem  a n d  e x p e n s e s  [au th o r ized  by law] a t  p reva i l ing  s ta te  ra te s . 
T h e s e  e x p e n s e s  sha l l  be d rawn from  the  S ta te  Medica l B oa rd 's  a nnua l ope ra t ing
M q e l

C om m en t :  N ec e s s i ta te d  by c h a n g e s  a b o v e  a s  p e r  d iem  and  e x p e n s e s  will be  
d rawn from  the budge t not f rom  gen e ra l funds .

4 . R e v is e  0 8 . 6 4 . 2 1 0 ( b )  T h e  app lica t ion  f o r  e xam ina t ion  s h a l l  b e  subm itted  to  the 
b o a rd  at le a s t  [4 0 ]  12jQ, d a y s  b e fo re  the  exam ina t ion  da te .

C om m en t :  4 0  d a y s  is insu ffic ient le ad  t ime f o r  o rd e r ing  e x a m s .  C u r ren t ly  an 
app lic a t ion  d e a d l in e  o f  1 2 0  d a y s  p r io r  to  e x am  is s e t  by  reg u la t io n  [ 1 2A A C  
4 0 . 0 1 5 (b ) ]  s o ,  a t p re sen t , sta tu te  and  regu la tion a re  in conflict.

5 . R e v is e  0 8 . 6 4 . 2 2 0  C on ten ts  o f  exam ina t ion  a n d  grad ing (a )  the  b o a rd  s h a l l  m ak e  
the  exam ina t ion  written and  [o ra l ] . . .  - d e le te  o ra l .
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C o m m e n t :  W e  d o  no t requ ire  o ra l e xam in a t io n  a t  p re s e n t  a s  it c a n  e a s i ly  be 
c o n s id e re d  a rb itra ry  and  cap r ic iou s  and  ha s  b e e n  s o  c o n s id e r e d  in c a s e  law. It 
is no t a  n e c e s s a r y  p ro tec t ion  a n d  its re q u i rem en t  c o u ld  o p e n  th e  s ta te  to 
u n n e c e s s a r y  civil litigation and  liability.

6 . D e le te  0 8 . 6 4 . 2 6 0 ( b ) ,  (c ) a nd  (d) 0 8 . 6 4 . 2 6 0 ( a )  sh ou ld  rem a in  un ch ang ed .

C o m m e n t :  T h e  e x a m  now  o f fe re d  is the  F L E X  [E e d e ra t io n  o f  S t a t e  M ed ica l 
B o a rd s  L ic e n su re  JE^cam], a  s tan d a rd ized  nationa l e x am , tha t a s  o f  1 9 8 5  is a  two 
pa rt ra th e r  th an  a  th re e  part e xam . D e ta i ls  o f  the  c om p a r is o n  a n d  app lica tion  o f  
th e  two e x a m s  a re  ted io u s .  A fte r  p ro lo n g e d  c on s id e ra t io n  th e  S ta te  Med ica l 
B o a r d  p r o m u lg a t e d  re g u la t io n s  1 2A A C  4 0 . 0 2 0 ( a - h )  t o  c o v e r  th e  su b je c t .  
0 8 . 6 4 . 2 6 0 ( b ) ( c )  a n d  (d )  a r e  in con f l ic t  with t h e s e  a s  th e y  r e f e r  to  th e  o ld  
e x am in a t io n . T h e y  a r e  app lied  in connec t ion  with the  p r io r  reg u la t io n s  u n d e r  
1 2A A C  4 0 . 0 2 0  w hen  cons ide r ing e x am in e e s  w ho  t o o k  the  F L E X  pr io r to  M ay 18 , 
1 9 8 5 .  T h e  th re e  pa rt F L EX  is no lo n g e r  a v a i la b le  f rom  the  F e d e ra t io n  o f  S ta te  
M ed ica l B o a rd s .

7. R e v is e  A S  0 8 . 6 4 .3 1 1  to read : "L ic e n se s  and  pe rm its  will be  r e n ew ed  annua l ly :  
r e n ew a l d a te s  m ay  be  s tagge red  depend ing  on  the  time o f  first is su an ce .

C om m en t :  A nnua l ren ew a l will be requ ired  at le a s t  in the  initial s t a g e s  o f  the  new 
p ro g ram  till th e  b o a rd  can  de te rm ine  ac tu a l c o s t s .  It m a y  la t e r  b e  p o s s ib le  to 
e x tend  the  l ic e n se s  a n d  perm its  to two o r  th re e  y e a r s  a s  the  b o a rd  g a in s  m o re  
e xp e r ie n c e  with ac tu a l c o s ts . S tagge r in g  ren ew a l d a te s  will d is t r ibu te  the  w o rk  
lo a d  an d  h a s  p re c ed en t  in the Division o f  M oto r V eh ic le s ,  etc.

8 . R e v i s e  0 8 . 6 4 . 3 1 3 :  Inac t ive  l icen se . A l ic e n see  [ res id ing  ou ts id e  A la s k a ]  m ay 
re n ew  a  l ic en se  is s u e d  unde r  th is c h a p te r  a s  inactive . If th e  l ic e n s e e  p rac tices 
[intermittently] no_matte r how  in frequent ly  in A la sk a , the l ic e n see  m ay  no t ho ld  an 
inactive l icen se .

C om m en t :  P r e s e n t  s ta tu te  s e e m s  to d isc r im ina te  a g a in s t  s ta te  re s id en ts . The  
p re sum p tion  o f  the  p re sen t  sta tute is un de rs to od  but it w ou ld  s e e m  the res t  o f  the 
s ta te  c o d e s  w o rk  on  the  p re sum p t io n  o f  g o o d  fa ith  u n le s s  th e  fa c t s  p ro v e  
o the rw ise  s o  this s ta tu te  shou ld  w o rk  in like fa sh ion .

9. R e v is e  0 8 . 6 4 . 3 1 5  F e e s .  Eees-W iH .be im p o se d  on a  y e a r  to  y e a r ,  b a s is  in such 
m an n e r  a s  to  ra ise  su ff ic ient re v enu e  to  permit a  b a la n c ed  budget. T h e  fe e s  will 
b e  d is t r ibu ted  o n  a  cap ita t ion  b a s is  with the  e xcep t io n  tha t th e  b o a rd  sh a l l  be 
.g iven .authority  to  red u ce  o r  fo rg ive  the fe e s  o f  no m o re  than  3 %  o f  its regu la ted  
m em be rsh ip  on the  b a s is  o f  d em on s t ra ted  financ ia l h a rd sh ip.

C om m en t :  T h e  new  p rog ram  to func tion  on a  z e r o - b a s e d  b u dg e ta ry  b a s is  will 
ob v iou s ly  h ave  to  ad ju s t  f e e s  to c o v e r  e x p e n s e s .  T h e  p ow e r  to  fo rg iv e  o r  reduce  
f e e s  in a  lim ited n u m b e r  o f  c a s e s  will pe rm it the  b o a rd  to  d e a l  with leg it imate 
c a s e s  o f  h a rd sh ip  - th e  ph ys ic ian  o r  o th e r  h e a lth  c a r e  p ro v id e r s  m ed ic a l ly  
in cap ac ita ted  f o r  a  sub s tan t ia l po rtion o f  the y e a r ,  p ro v id e r  w o rk in g  f o r  limited 
s a la r y  at a  m iss ion  s ta t ion , etc. It a d d s  a  g ra c e  no te  o f  h u m an e  c o n c e rn  to  the 
p ro c e s s .
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1 0 . R e v is e  0 8 . 6 4 . 3 2 0  D ispos it ion  o f  fe e s .  F e e s  co l le c ted  sha l l  be  d ep os ite d  with the 
S ta te  Med ica l B oa rd .

C om m en t :  An o b v io u s  c o r re l la ry  o t th e  fo re g o in g . O th e r  a c c e p ta b le  la n gu ag e  
w ou ld  b e  " . . .d e p o s i te d  with th e  D iv is ion  o f  O c cu p a t io n a l L icen s ing , S ta te  o f  
A la s k a ,  f o r  the  s o le  u se  o f  th e  S ta te  Medica l B oa rd ."  But the p r o p o s e d  lan gu ag e  
is c le a n e r .

1 1 . R e v i s e  0 8 . 6 4 . 3 3 1 ( a )  - d e le t e  p r e s e n t  ( 7 )  a n d  r e p la c e  with n ew  (7 ) ,  t o  wit: 
0 8 . 6 4 . 3 3 1 ( a ) ( 7 )  im po se  a  fine not to  e x c e e d  $ 1 0 . 0 0 0 :  o r  (n ew  8 ) im po se  o n e  o r  
more_of_the sanc t ion s  se t out in ( 1 ) - ( 7 )  o f  this subsec t ion .

C om m en t :  T h ough  likely to  be  u s e d  by the b o a rd  in frequent ly  it is a  u se fu l to o l to 
h a v e  a v a i la b le  e sp ec ia l ly  in dea l ing  with so c io p a th s . In such  c a s e s  a rrang ing  fo r  
the m a le fa c to r  to in e ffec t p a y  fo r  b o a rd  e x p e n s e s  incu rred in pu rsu ing the  matte r 
s e e m s  bo th  ju s t  a n d  s e n s ib le .  C o l le c t in g  su c h  f in e s  in s e le c te d  c a s e s  a ls o  
r e d u c e s  the  bu rden  on  the  v a s t  m a jo r ity  o f  l i c e n s e e s  an d  pe rm it tee s  w ho  w ou ld  
con t inue  to  p rac tice  c om pe ten t ly  an d  within the  law  e v e n  if the b oa rd  w e re  not to  
exist.

1 2 .  R e v is e  0 8 . 6 4 . 3 3 6 ( b )  to  re ad : A hosp ita l that p la c e s  a  c on su lta t ;o n  requ irem en t 
u p o n ,  r e v o k e s ,  s u s p e n d s ,  res t r ic ts , c o n d i t io n s ,  o r  r e fu s e s  to g ra n t  ho sp ita l 
p r iv i leg e s  to a  p e r s o n  l ic en sed  to p rac t ice  m ed ic ine  o r  su rg e ry  o r  o s te o p a th y  in 
th is s ta te  (b e c a u s e  that p e rs o n  p o s e s  a  d a n g e r  to  the  public ) sh a l l  repo rt  to  the 
b o a rd  th e  n a m e  a n d  a d d r e s s  o f  th e  p e r s o n  a n d  th e  r e a s o n  f o r  res tr ic t ing , 
revok ing , s u sp en d in g ,  cond it ion ing o r  re fu s ing  to  g ran t hosp ita l p r iv i leges  o r  fo r  
p la c ing  up on  the  p rac t it ione r a  con su lta t ion  re ou irem en t . Th is sh a l l  o c c u r  in all 
c a s e s  excep t  th o s e  in s tance s  w he re  the  s o le  a n d  on ly  c a u s e  fo r  tak ing ad ve rs iv e  
ac t ion  w a s  fa i lu re  o f  the  p ra c t i t ione r  to  c om p le te  hosp ita l r e c o rd s  in a  t im e ly  
m a n n e r  o r  fa i lu re  to  a ttend  s ta f f  o r  c om m it te e  m ee t ing s . It s h a l l  a l s o  o c c u r  
w h e lh e r . th e  action taken  w a s  a g re e d  to  vo luntari ly  bv the practit ioner o r  not.

R e v i s e  0 8 . 6 4 . 3 3 6 ( c )  to re a d :  U p o n  rece ip t o f  a  rep o rt  u n de r  (a )  o r  (b ) o f  this 
se c t io n , th e  b o a rd  s h a l l  inves t iga te  th e  m atte r  a n d  up on  (a  finding o f  r e a s o n a b le  
c a u s e )  a - f in d ing  t h a L r e a s o n a b le  c a u s e  e x is ts  to  b e l ie ve  th e  p rac t it ione r m av  
constitu te  a  d a n g e r  to  the hea lth  and  w e lfa re  o f  h is/her own patients o r  the public. 
m a y  appo in t  a  com m itte e  o f  th re e  qua li f ied  ph ys ic ian s  to  e x am .n e  the  l ic e n see  
a n d  repo rt  the ir find ings to  the  boa rd .

Add  0 8 . 6 4 . 3 3 6 ( e )  to re ad : Noth ing in th is s ec t ion  sh a l l  p re c lu de  the b o a rd  f rom  
invok ing the  p rov is ion s  o f  0 8 . 6 4 . 3 3 1 ( c )  if d e em ed  n ec e s sa ry .

Add 0 8 . 6 4 . 3 3 6 ( f )  to re ad : Immunity . A phys ic ian , hosp ita l o r  hosp ita l com m ittee  
(w h o ) wh ich , in g o o d  faith, m a k e s  a  repo rt to  the  S ta te  Medica l B o a rd  u n d e r  this 
s e c t io n  o r  (w h o )  w h ich  p a r t i c ip a te s  in b o a r d  in v e s t ig a t i o n s  o r  jud ic ia l 
p m c a e d in g s  re la ted  to  the  su bm is s io n  o f  rep o rts  u n d e r  this sec t ion , is im m une  
from  any  civil o r  crim inal liability which might o the rw ise  be  incu rred o r  im posed .



Add 08.64.336 (g) to read: Evidence not privileged. Neither the ohvsician - 
patient privilege nor the exclusion of a hospital staff, governing body or hospital 
.committee ftom-compliance with Administrative Procedures Act Public Meetings 
Section f44.62.310(d)(4&5)] shall be grounds for excusing the failure to submit a 
required reooiLunder this section or_for excluding evidence presented to the 
hoard or in a judicial proceeding arising wholly or partly out of the submission of 
such a report.

Comment: We are finding that hospital administrators, staffs, and committees and 
individual practitioners, fearful that a reported physician will initiate civil suit, have 
tended to adopt a very narrow interpretation of what they are required to report. 
They argue that either the action taken isn't restriction or refusal to grant 
privileges (but rather a conditioning, consultation requirement, suspension or 
revocation) or that the practitioner involved could be said (usually by liberal 
interpretation) not to be endangering his/her patients or the public.

To obviate the problem we propose requiring all actions be reported except for 
minor actions involving delinquent medical records or failure to attend meetings 
(these actions tend to be automatic and a minor tool used by hospital staffs to 
prod members into carrying out day to day functions). It creates more work for us 
but give greater assurance that we will hear of problems. In general physicians 
and hospital staffs suspect incipient problems before they come to public notice 
so we need an effective way of tapping into the resource. To do so we need to 
remove discretion from hospital staffs and thus insulate them from torts. The 
additional protection offered by 08.64.336 (f & g) should further insulate those 
who report and hopefully make them more willing to come forward - the idea is 
drawn from the Child Protection Statute AS 47.17.

Given sovereign immunity (which should clearly apply in this situation), the state 
does not take on the liability shed by the individual physician or hospital staff. AS 
08.64.336(e) is added to block a potential loophole...if egregious misconduct is 
involved , we don't wish to be esstopped by a requirement to filter the matter 
through an appointed committee, etc., with resultant delays, if the matter may 
result in serious harm or death.

Add a new section 08.64.337 Power of the Board to Command Appearance. The 
board shall have the authority to reouire a licensee or permittee under its 
jurisdiction-to appear before the board to answer Questions about his/her 
licensure status, prohibited acts, allegations or impairment or incompetence or 
other matters at the board's discretion. The reouirement to appear shall be in 
writing with assured service. The reason for the appearance shall be stated in 
wiiiing and shall be a part of the permanent record. Where possible, the decision 
to reouire appearance will be voted on bv the whole board: between board
meetings, it shall, be the r£spmsibility-Qi-lb.e-cliaimeisQnJji-CQi]sultation..w ith.the 
Assistant Attorney General assigned to this function and with the concurrence in 
writing of two other board members, to determine that sufficient cause exists to 
command appearance of a licensee or permittee.

Failure of a licensee or permittee to appear before the board when commanded 
to do so shall constitute grounds to impose disciplinary sanctions under 
.Q8J?4-326(g)(8 ).and 08-64.,3.31.,



Comment: We may use this once in five to ten years, but it should obviously be 
available if someone decides to thumb his or her nose to the board. Curiously, 
we have no authority to require anyone to appear at present or so the Attorney 
General's office informs the board. Obviously, we aren't barbarians and we will, 
of course, ask first, then try to persuade and only as a final recourse command.

Add a new section 08.64.338 Power of the Board to Command an Examination. 
The board shall have the_authoritv to require a licensee or permittee under its 
jurisdiction.to submit to a medical and/or psychiatric examination by a physician 
or other practitioner of the healing arts appointed bv the board to make such an 
examination at board expense and submit his/her findings to the board. 
Submission of biological specimens advised bv the appointed examiner shall be 
considered an intreoal part of the reou ed examination.

Ihelreguirement to submit to an examination shall be in writing with assured 
service. The decision to require such an examination shall be bv vote of the 
whole board_in._official session and shall be taken after consultation with the 
Assistant Attorney General assigned to the function to .determine that sufficient 
cause exists to command an examination.

Failure of a licensee or permittee to submit to an examination, in whole or in part, 
when commanded to do so shall constitute grounds to impose disciplinary 
sanctions-under 08.64.326(a)(8) and 08,64.331.

Comment: From time to time in various ways the board becomes aware of 
practitioners who are medically or psychiatricaily impaired or suffering from 
substance abuse problems [or the board has strong reason to believe such is the 
case on medical grounds]. Unless these practitioners are reported to the board 
under 08.64.335 or come to public attention by harming someone we are 
apparently (under present rules as interpreted by the AG's office) prevented from 
effectively investigating the matter much less trying to intervene. The board, at its 
last meeting, heard of three such cases and was effectively prevented from taking 
any action. The power to order an examination, though less than an assurance 
that we will be successful in these situations, may go a long way to either solving 
individual problems or inducing "voluntary cooperation."
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R e p r e s e n t a t i v e  John Sund Feb ?., 1987
J u d i c i a r y  C o m m ittee , A la s k a  S t a t e  House 
PO Box V
Ju n e a u ,  A la s k a  99811

R e p r e s e n t a t i v e  Sund ,

On b e h a l f  o f  th e  C o a l i t i o n  f o r  T o r t  Reform  I  would l i k e  to  a d v i s e  
you o f  our v e r y  s t r o n g  su p p o r t  o f  HB70, An A c t  r e l a t i n g  to  th e  
S t a t e  M e d ica l R o a rd ; and amending R u le  5*10 (d )  o f  th e  A la s k a  R u le s  
o f  E v id e n c e .  We r e s p e c t f u l l y  r e q u e s t  y o u r  a s s i s t a n c e  in  moving 
t h i s  im p o r ta n t  l e g i s l a t i o n  th ro u g h  th e  s y s te m  as  r a p i d l y  a s  
p o s s i b l e .  We b e l i e v e  t h i s  w i l l  do much in  e s t a b l i s h i n g  im p o r ta n t  
consum er t r u s t  in  th e  m e d ic a l  p r o f e s s i o n .

We have re v ie w e d  t h i s  l e g i s l a t i o n  v e r y  c a r e f u l l y  and f i n d  t h a t  i t  
d i r e c t l y  a d d r e s s e s  many o f  th e  c o n c e rn s  o f  th e  C o a l i t i o n .  As you 
know we a r e  a b ro a d ly  based c o a l i t i o n  o f  s t a t e w id e  a s s o c i a t i o n s  
and consum er g ro u ps  co n ce rn ed  w i t h  th e  c o n t in u in g  l i a b i l i t y  
in s u r a n c e  c r i s i s .  L a s t  y e a r  we fo c u se d  on re fo rm  o f  the  s t a t e  
t o r t  l a w s .  Our agenda i s  f a r  b r o a d e r .  We a re  v e r y  s u p p o r t i v e  o f  
e f f o r t s ,  such  a s  i 1B70 b ecau se  i t  a d d r e s s e s  r e l a t e d  com ponents o f  
t h i s  s e r i o u s  s o c i o - p o l i t i c a l  p ro b le m .

We lo o k  fo rw a rd  to  l i s t e n i n g  in  on yo u r  co m m ittee  h e a r in g s  t h i s  
week and hope you w i l l  a l lo w  th e  C o a l i t i o n  an o p p o r t u n i t y  to  
t e s t i f y  on in s u r a n c e  re fo rm  as  w e l l  a s  o t h e r  i s s u e s  t h i s  y e a r .

I  b e l i e v e  you have  met our new E x e c u t i v e  D i r e c t o r ,  R i c  D a v id g e . 
We w is h  to  em p h as ize  o u r d e s i r e  to  work c l o s e l y  w i t h  you d u r in g  
t h i s  l e g i s l a t u r e .

B e s t  w i s h e s ,

7 3 8  H  S i r c c i ,  S u i i c  1 0 0  •  A n c h o r a g e ,  A l a s k a  9 9 5 0 1  ° ( 9 0 7 )  2 7 6 - 1 1 3 5



JOHN SUND, REPRESENTATIVE
2505 2nd Avenue 

Ketchikan, Alaska 99901 
(907) 225-5552

January 30, 1987

MEMORANDUM

TO: Representative Dave Donley

FROM: Representative John Sundj!

RE: HB70 "An Act relating to the State Medical Board; and
amending Rule 504(d) of the Alaska Rules of Evidence."

While in Juneau 
P. O. Box V 

Juneau, Alaska 99811 
(907) 465-4919

I would appreciate it if you would schedule HB70 at your 
earliest convenience.

The State Medical Board is failing to carry out its statutory 
assigned functions and thus failing in part to detect and weed 
out incompetent and impaired practice due to inadequate 
funding to carry out investigations, perform day to day 
administrative functions, meet with statutory required 
regularity, cooperate effectively with national regulatory 
groups, etc.

The Board further lacks sufficiently strong statutory powers 
vis a vis access to information from hospitals and authority 
over its non membership to carry out supervision effectively 
(in terms of eissuring competence and the detection of 
impairment and illegal or unethical practice).

HB70 addresses these issues and makes a few minor housekeeping 
changes as requested by the State Medical Board.




