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5-1437L

Original spor^or: Ulmer

EY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 517 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil liability of certain v o l u n­

teers ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.098. CIVIL LIABILITY OF CERTAIN VOLUNTEERS. (a) A 

person working as a volunteer for the state, for a municipality, or 

for a nonprofit entity is not liable for civil damages as a result of 

an act or omission while acting in good faith and within the person's 

official functions and duties.

(b) This section aoes not preclude liability for civil damages 

as a result of

(1) gross negligence, recklessness, or intentional m i s c o n­

duct; or :

(2) negligence, to the extent that the negligent person is

insured against liability for the negligence.

(c) This section does not affect

(1) a civil action brought by the state, a municipality, or j 

a nonprofit entity against, respectively, a volunteer of the state,
!

the municipality, or the entity;

(2) the liability of the state, a municipality, or a n o n­

profit entity with respect to injury caused to a person.

(d) In this section,

(1) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by a municipality;

-1- CSHB 5 1 7 (L&C)



(2) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or

(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954);

(3) "volunteer" means a person who receives financial

consideration of not more than $500 a year, not including reimburse­

ment for expenses actually incurred, for services performed for the

state, a municipality, or a nonprofit entity.

CSHB 5 1 7 (L&C) - 2 -
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M E M O R A N D U M  April 5, 1988

P O U C H Y  S I  A f t  C A P IIO l 

J U N tA U . A lA S K A W H I  I 

7 0 /  - 1 6 b  3 8 0 0

SUBJECT:

TO:

FROM:

Constitutionality of CSHB 517 (L&C)

Representative Dave Donley, Chairman 
House Labor & Commerce Committee

Edward H. Hein 
Legislative Counsel

Enclosed is the committee substitute for HB 517 passed out 
by the House Labor & Commerce Committee last Thursday. As 
requested by your assistant, Ginger Bairn, I have enclosed 
this memorandum addressing the unconstitutionality of the 
bill, which she anticipates will be corrected in the House 
Judiciary Committee, the next committee of referral.

The bill provides immunity from civil liability for damages 
resulting from the negligence of volunteers of the state, a 
municipality, or a nonprofit entity. The immunity does not 
extend to gross negligence, recklessness, or intentional 
misconduct, or as amended by the committee, to simple negli­
gence if and to the extent that the defendant is insured.
It is this last feature that makes the bill unconstitutional 
as a violation of equal protection and due process.

Under Article I, section 1, of the Alaska Constitution, "all 
persons are equal and entitled to equal rights, oppor­
tunities, and protection under the law." The test of 
constitutionality under this section is whether the means 
chosen by the legislature substantially furthers a legiti­
mate state interest, which the court then weighs against the 
interest of the person or group discriminated against.
State v. E r i c k s o n , 574 P.2d 1, 12 (Alaska 1978).

It is not clear that the amendment to the bill adopted by 
the Labor & Commerce Committee furthers any legitimate state 
interest. The bill amendment discriminates between similar­
ly situated negligent volunteers on the basis of whether 
they are insured. If the state's interest is to encourage



R e p r e s e n t a t i v e  D a v e  D o n l e y
P a g e  2
A p r i l  5 ,  1 9 8 8

persons to perform volunteer work for state, municipal, or 
nonprofit entities, by immunizing them from some civil 
liability, the amendment works to defeat, rather than fur­
ther, that interest. More important, predicating liability 
on the existence of insurance is an irrational basis for 
discrimination. It is not rationally related to a legiti­
mate state interest, and therefore fails even the lowest 
level Oj. constitutional scrutiny. See also Turner Con- 
struction Company, Inc. v. Scales and Clappen, file 
No. 5-1429. (Alaska, April 1, 1988).

Likewise, because the discrimination w o u l d  deprive a defen­
dant of property in an arbitrary, irrational manner, the 
bill also violates Article I, section 7, of the Alaska Con­
stitution, which requires due process.

Finally, it is a long established rule that liability insur­
ance is not to be considered in determining whether anyone 
is liable in the first instance. See Prosser, Law of Torts 
(1971), p. 553; McCormick on Evidence, (1972), p p . 479 - 
483.

Enclosure

EHHrgc 
W K G 2 :095



NOTICE: This opinion is  subject to formal correction before
publication in the P a c if ic  Reporter. Readers are requested 
to bring typographical or other formal errors to the atten­
tion of the Clerk of the Appellate Courts, 303 K Street, An­
chorage, Alaska 99501, in order that corrections may be made 
prior to permanent publication.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A  

T U R N E R  C O N S T R U C T I O N  C O M P A N Y ,  INC.,

P e t i t i o n e r ,

v.

R O B E R T  S C A L E S  a n d  K I P  C L A P P E R ,

R e s p o n d e n t s .

P H I L L I P  I V E R S O N  d / b / a  I V E R S O N  
C O N S T R U C T I O N  C O M P A N Y ,

P e t i t i o n e r ,

v.

D e W A Y N E  B. C A R S O N  a n d  R O B E R T  J. 
K O T T R E  d / b / a  K • W  D O O R S ,

R e s p o n d e n t s .

F i l e  No. S - 1 4 2 9  

O P I N I O N

F i l e  No. S - 1 6 0 0

[No. 3290 - A p r i l  1, 1988]

P e t i t i o n s  for R e v i e w  f r o m  t h e  S u p e r i o r  C o u r t  
o f  the S t a t e  o f  A l a s k a ,  T h i r d  J u d i c i a l  
D i s t r i c t ,  A n c h o r a g e ,  D o u g l a s  J. S e r d a h e l y ,  
(S-1429) a n d  J o a n  M. K a t z  (S-1600), J u d g e s .

A p p e a r a n c e s :  P a u l a  W i l l i a m s  and D a n  Ca d r a ,
L a w  O f f i c e s  o f  R o y  W. M a t t h e w s  III, A n c h o r­
age, f o r  P e t i t i o n e r  T u r n e r  C o n s t r u c t i o n  
C o m p a n y .  K e n n e t h  P. J a c o b u s ,  H u g h e s ,  
T h o r s n e s s ,  G a n t z , P o w e l l  & B r u n d i n ,  A n c h o r­
age, for P e t i t i o n e r  P h i l i p  I v e r s o n .  J o s e p h  
A. K a l a m a r i d e s ,  K a l a m a r i d e s  & M a c M i l l a n ,  
A n c h o r a g e ,  for R e s p o n d e n t  R o b e r t  S c a l e s .  
J e f f r e y  M. F e l d m a n  a n d  S t u a r t  A. O l l a n i k ,  
G i l m o r e  & F e l d m a n ,  A n c h o r a g e ,  and J e f f r e y  D.



J e f f e r s o n ,  N o r d s t r o m ,  S t e e l e  & J e f f e r s o n ,
Kenai, for R e s p o n d e n t  D e W a y n e  B. C a r s o n .

Be f ore: R a b i n o w i t z , C h i e f  J u s t i c e ,  Burke,
M a t t h e w s ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s .

BURKE, J u s t i c e .

T h e  q u e s t i o n  in t h e s e  c o n s o l i d a t e d  c a s e s  is w h e t h e r  AS 

0 9 . 1 0 . 0 5 5 ,  the s i x - y e a r  s t a t u t e  o f  r e p o s e  o n  s u i t s  a g a i n s t  design, 

p r o f e s s i o n a l s ,  v i o l a t e s  the A l a s k a  C o n s t i t u t i o n .  T h e  s u p e r i o r  

c o u r t  r u l e d  the s t a t u t e  u n c o n s t i t u t i o n a l .  W e  affirm.

I. F A C T S  A N D  P R O C E E D I N G S

T u r n e r  C o n s t r u c t i o n  v. S c a l e s , F i l e  No. S-1429. R o b e r t  

S c a l e s  s u f f e r e d  p r o p e r t y  d a m a g e  w h e n  a f i r e  o c c u r r e d  in the 

W i n t e r b r o o k  A p a r t m e n t s  in 19 8 4 . *  T u r n e r  C o n s t r u c t i o n  C o m p a n y  

b u i l t  the a p a r t m e n t s  in 1978. S c a l e s  s u e d  T u r n e r  C o n s t r u c t i o n  

a n d  o t h e r s  for h i s  loss, a l l e g i n g  in p a r t  t h a t  the fire w a s  

c a u s e d  by T u r n e r  C o n s t r u c t i o n ' s  n e g l i g e n t  c o n s t r u c t i o n  and 

i n s t a l l a t i o n  of a f i r e p l a c e .

T u r n e r  C o n s t r u c t i o n  a s s e r t e d  t h a t  S c a les' c a u s e  of ac-

2
t i o n  w a s  b a r r e d  b y  A S  0 9 . 1 0 . 0 5 5 ,  t h e  s i x - y e a r  s t a t u t e  o f  r e p o s e

1. G i v e n  t h e  p r o c e d u r a l  p o s t u r e  o f  t h e s e  cases, we 
m u s t  a s s u m e  the a l l e g a t i o n s  in the p l a i n t i f f s '  c o m p l a i n t s  are true. 
F r e e z e r  S t o r a g e  v. A r m s t r o n g  C o r k , 382 A . 2d 715, 717 (Pa. 1978).

2. A  s t a t u t e  o f  r e p o s e  d i f f e r s  f r o m  a s t a t u t e  of 
l i m i t a t i o n  in t h a t  t h e  f o r m e r  m a y  b a r  a c a u s e  o f  a c t i o n  b e f o r e  it 
a c c r u e s ,  b e c a u s e  t h e  s t a t u t e  b e g i n s  to r u n  f r o m  a s p e c i f i c  d a t e  
u n r e l a t e d  to t h e  d a t e  o f  i n j u r y .  A  c a u s e  o f  a c t i o n  th u s

( Foot n o t e  C o n t i n u e d )

-2- 3290



g o v e r n i n g  a c t i o n s  a g a i n s t  d e s i g n  p r o f e s s i o n a l s  s u c h  as a r c h i­

tec t s ,  e n g i n e e r s  a n d  c o n t r a c t o r s ,  and m o v e d  for j u d g m e n t  on the 

p l e a d i n g s .  S c a l e s  m o v e d  to s t r i k e  the d e f e n s e  o n  t h e  g r o u n d  th a t  

th e  s t a t u t e  is u n c o n s t i t u t i o n a l .  S u p e r i o r  C o urt J u d g e  D o u g l a s  J.

S e r d a h e l y  g r a n t e d  S c a l e s '  m o t i o n ,  c o n c l u d i n g  t h a t  AS  09...0.055

3 4
v i o l a t e s  t h e  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  c l a u s e s  of the

A l a s k a  C o n s t i t u t i o n .

I v e r s o n  v. C a r s o n , F i l e  No. S-1600. D e W a y n e  B. C a r s o n  

w a s  i n j u r e d  in 1985, w h i l e  a t t e m p t i n g  to i n s t a l l  an a u t o m a t i c  g a­

ra g e  d o o r  o p e n e r  in h i s  h ome. P h i l l i p  I v e r s o n  b u i l t  the h o m e  in 

1978; t h e  g a r a g e  d o o r  w a s  o r i g i n a l l y  i n s t a l l e d  b y  a s u b c o n t r a c­

tor.

S e v e n  m o n t h s  a f t e r  his injury, C a r s o n  s u e d  I v e r s o n  and 

the s u b c o n t r a c t o r .  I v e r s o n  m o v e d  for s u m m a r y  j u d g m e n t ,  b a s e d  on 

the s i x - y e a r  s t a t u t e  o f  r e p o s e ,  b e c a u s e  C a r s o n  w a s  i n j u r e d  six- 

a n d - a - h a l f  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  of the i m p r o v e m e n t .  

S u p e r i o r  C o u r t  J u d g e  J o a n  M. K a t z  d e n i e d  I v e r s o n ' s  m o t ion,

( F o o t n o t e  C o n t i n u e d )

p r e c l u d e d  is d a m n u m  a b s q u e  i n j u r i a , a loss w i t h o u t  a remedy.

In c o n t r a s t ,  a s t a t u t e  of l i m i t a t i o n  b e g i n s  to ran w h e n  
t h e  p l a i n t i f f ' s  c a u s e  of  a c t i o n  a c c r u e s  or is d i s c o v e r e d .  It 
o p e r a t e s  to p r e v e n t  a p l a i n t i f f  f r o m  s l e e p i n g  on his or h e r  
r i g h t s .

3. A l a s k a  C o n s t ,  art. I, § 7.

4. A l a s k a  C o n s t ,  art. I, § 1.

-3-
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c o n c l u d i n g  th a t  AS 0 9 . 1 0 . 0 5 5  v i o l a t e s  the equal p r o t e c t i o n  

clause"5 of the Ala s k a  C o n s t i t u t i o n .

II. T H E  S T A T U T E  

T h e  s t a t u t e  i n  q u e s t i o n  w a s  e n a c t e d  in 1967. It 

p r o v i d e s  in part:

(a) N o  a c t i o n ,  w h e t h e r  in c o ntract 
. . ., in t o r t  o r  o t h e r w i s e ,  to recover 
d a m a g e s  (1) f o r  a d e f i c i e n c y  in t h e  design, 
p l a n n i n g ,  s u p e r v i s i o n  or o b s e r v a t i o n  of 
c o n s t r u c t i o n  o r  c o n s t r u c t i o n  o f  an i m p r o v e­
m e n t  to real p r o p e r t y ;  (2) for injury to 
p r o p e r t y ,  r e a l  o r  p e r s o n a l ,  a r i s i n g  out of a 
d e f i c i e n c y ;  o r  (3) for i n j u r y  to the person 
o r  for w r o n g f u l  d e a t h  a r i s i n g  o u t  of such 
d e f i c i e n c y ,  m a y  b e  b r o u g h t  a g a i n s t  a person 
p e r f o r m i n g  o r  f u r n i s h i n g  t h e  design, 
p l a n n i n g ,  s u p e r v i s i o n  or o b s e r v a t i o n  of 
c o n s t r u c t i o n ,  o r  c o n s t r u c t i o n  of  an 
i m p r o v e m e n t  m o r e  t h a n  six y e a r s  after 
s u b s t a n t i a l  c o m p l e t i o n  o f  an i m p r o v e m e n t .

(b) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  of 
(a) of  this s e c t i o n ,  in the c a s e  o f  an injury 
to p r o p e r t y  o r  t h e  p e r s o n  o r  an injury 
c a u s i n g  w r o n g f u l  de a t h ,  w h i c h  i n j u r y  occurred 
d u r i n g  the s i x t h  y e a r  a f t e r  s u b s t a n t i a l  
c o m p l e t i o n ,  a n  a c t i o n  in t o r t  to recover 
d a m a g e s  for t h e  i n j u r y  m a y  be  b r o u g h t  wi t h i n  
t w o  y e a r s  a f t e r  t h e  d a t e  o n  w h i c h  t h e injury 
o c c u r r e d . In n o  e v e n t  m a y  a c t i o n  be b r o ught 
m o r e  t h a n  e i g h t  y e a r s  a f t e r  the s u b s t a n t i a l  
c o m p l e t i o n  of  c o n s t r u c t i o n  o f  an improvement.

(c) N o t h i n g  in t h i s  s e c t i o n  shall be 
c o n s t r u e d  as e x t e n d i n g  t h e  p e r i o d  p r e s c r i b e d  
b y  the laws o f  t h e  s t a t e  for the b r i n g i n g  of 
a n y  action.

(d) T h e  l i m i t a t i o n  p r e s c r i b e d  by  this 
s e c t i o n  shall n o t  be  a s s e r t e d  b y  way of

5. Id.

3 2 9 0



d e f e n s e  by a p e r s o n  in a c t u a l  p o s s e s s i o n  or
c o n t r o l ,  as owner, t e n a n t ,  or o t h e r w i s e  of an 
i m p r o v e m e n t  at the t i m e  a d e f i c i e n c y  in an 
i m p r o v e m e n t  c o n s t i t u t e s  the p r o x i m a t e  cause 
o f  the injury or d e a t h  for w h i c h  it is 
p r o p o s e d  to bring a n  action.

AS  0 9 . 1 0 . 0 5 5  (Emphasis added).

T h e  H o u s e  J u d i c i a r y  R e p o r t  n o t e s  t h a t  this s e c t i o n

" p l a c e s  a . . . s t a t u t e  of l i m i t a t i o n  o n  l a w s u i t s  against a r c h i ­

tects, d e s i g n e r s  and b u i l d e r s . "  1967 H o u s e  J o u r n a l  261. I t  is 

c l e a r ,  h o w e v e r ,  t h a t  the H o u s e  i n t e n d e d  t o  e n a c t  a s t a tute of 

r e p o s e .  A n  e x p l a n a t o r y  r e p o r t  b y  the J u d i c i a r y  C o m m i t t e e  s t a t e d  

in part:

[T]he t i m e  begins r u n n i n g  u p o n  ' s u b s t a n t i a l  
c o m p l e t i o n '  of the i m p r o v e m e n t ;  c o n s e q u e n t l y  
t h i s  b i l l  limits n o t  o n l y  the b r i n g i n g  o f  the 
c a u s e  o f  action, b u t  in e f f e c t  p r e v e n t s  the 
c a u s e  o f  action f r o m  a r i s i n g  w h e n  an i n j u r y  
o c c u r s  a f t e r  the t i m e  l i m i t a t i o n  h a s  exp i r e d .
A n  a c t i o n  based on a d e f e c t  n o t  d i s c o v e r e d  
u n t i l  a f t e r  the t i m e  l i m i t a t i o n  h a s  e x p i r e d  
w o u l d  l i k e w i s e  be p r e c l u d e d .

I d . at 365.^

III. E Q U A L  P R O T E C T I O N  

S c a l e s  a n d  Carson a r g u e  t h a t  A S  09 . 1 0 . 0 5 5  violates t h e

e q u a l  p r o t e c t i o n  c l a u s e s  of t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s

6. AS 09.10.055 is o n e  o f  m a n y  s t a t e  s t a t u t e s  e n a c t e d  
a s  a r e s u l t  o f  a c o n c e r t e d  n a t i o n a l  l o b b y i n g  e f f o r t  by d e s i g n  
p r o f e s s i o n a l s  s p a r k e d  by an i n c r e a s e  in t h e i r  p o t e n t i a l  l i a b i l i t y  
f o r  d e s i g n  a n d  c o n s t r u c t i o n  d e f e c t s .  S e e , e . g ., C o l l i n s ,
L i m i t a t i o n  of  A c t i o n  Statutes f o r  A r c h i t e c t s  a n d  B u i l d e r s  —  A n  
E x a m i n a t i o n  o f  C o n s t i t u t i o n a l i t y ,  29 F e d ' n  o f  Ins. Couns. Q. 41, 
4 4 - 4 5  (1978).
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b e c a u s e  (1) it d o e s  not p r o t e c t  all d e f e n d a n t s  s i m i l a r l y  s i t u a t e d  

a n d  (2) the t w o - y e a r  s a v i n g s  p e r i o d  in s u b s e c t i o n  (b) u n f a i r l y  

d i s c r i m i n a t e s  a g a i n s t  p l a i n t i f f s  i n j u r e d  in the s e v e n t h  and 

e i g h t h  y e a r s  a f t e r  c o n s t r u c t i o n .  T h e  d e s i g n  p r o f e s s i o n a l s  c o n­

te n d  t h a t  t h e  i n j u r e d  p l a i n t i f f s  l a c k  s t a n d i n g  to  c h a l l e n g e  the 

s t a t u t e  o n  the f i r s t  of  t h e s e  g r o u n d s ,  b e c a u s e  the p l a i n t i f f s  are 

n o t  m e m b e r s  o f  t h e  c l a s s  o f  u n p r o t e c t e d  d e f e n d a n t s .  T h e  d e s i g n  

p r o f e s s i o n a l s  f u r t h e r  c o n t e n d  t h a t  the s t a t u t e  is c o n s t i t u t i o n a l .

S t a n d i n g . T h e  i n j u r e d  p l a i n t i f f s '  f.^rst c o n s t i t u t i o n a l  

c l a i m  is b a s e d  o n  the r i g h t s  o f  t h i r d  p a r t i e s  —  p o t e n t i a l  

d e f e n d a n t s ,  s u c h  as o w n e r s  a n d  t e n a n t s ,  w h o  a r e  n o t  p r o t e c t e d  by 

th e  statute."^ E v e r y  c o u r t  w h i c h  h a s  a d d r e s s e d  the i s s u e  has 

c o n c l u d e d  t h a t  p e r s o n s  s u c h  as the p l a i n t i f f s  a r e  p r o p e r  p a r t i e s  

to a s s e r t  t h i s  c l a i m ,  b e c a u s e  t h e y  a r e  p r e c l u d e d  f r o m  a s s e r t i n g  

t h e i r  o w n  r i g h t s  a g a i n s t  d e f e n d a n t s  w h o  m i g h t  o t h e r w i s e  be l i a­

ble; t h e  s t a t u t e  n a r r o w s  t h e  g r o u p  a g a i n s t  w h i c h  r e c o v e r y  is 

a v a i l a b l e .  M c C l a n a h a n  v. A m e r i c a n  G i l s o n i t e , 494 F. Supp. 1334, 

1 3 4 2 - 4 4  (D. C o lo. 1980); S h i b u y a  v. A r c h i t e c t s  H a w a i i , 647 P . 2d 

276, 282 (Haw. 1982). T h e  i n j u r e d  p l a i n t i f f s '  i n t e r e s t  in i n v a l­

i d a t i n g  t h e  s t a t u t e  is as g r e a t  as t h a t  o f  t h e  m a t e r i a l m a n  or the 

d e f e n d a n t  in p o s s e s s i o n .  K l e i n  v. C a t a l a n o ,  437 N . E . 2 d  514, 523

7. T h e  s t a t u t e  e x p r e s s l y  e x c l u d e s  f r o m  its p r o t e c t i o n  
o w n e r s ,  t e n a n t s  a n d  o t h e r s  in p o s s e s s i o n .  A S  0 9 . 1 0 . 0 5 5 ( d ) .  M o s t  
c o u r t s  c o n s t r u e  t h e  s t a t u t e  to e x c l u d e  m a t e r i a l m e n  and 
m a n u f a c t u r e r s  o f  c o m p o n e n t  p a r t s  as w e l l .
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(Mass. 1982). W e  find this r e a s o n i n g  p e r s u a s i v e ,  t h e r e f o r e ,  w e  

c o n c l u d e  t h a t  the i n j u r e d  p l a i n t i f f s  h a v e  s t a n d i n g  to a s s e r t  the 

e q u a l  p r o t e c t i o n  c h a l l e n g e .

E q u a l  p r o t e c t i o n . W h e n  a p l a i n t i f f  c h a l l e n g e s  a 

s t a t u t e  on s t a t e  and f e d e r a l  e q u a l  p r o t e c t i o n  g r o u n d s ,  the f i r s t  

q u e s t i o n  w e  m u s t  c o n s i d e r  is w h e t h e r  the c o n s t i t u t i o n a l  c l a i m a n t  

a s s e r t s  a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t  o r  t h e  s t a t u t e  u s e s  a 

s u s p e c t  c l a s s i f i c a t i o n .  S t a t e  v. E r i c k s o n , 574 P . 2d 1, 12

(Alaska 1978). If the a n s w e r  to e i t h e r  q u e s t i o n  is "yes," then 

the s t a t u t e  is u n c o n s t i t u t i o n a l  u n d e r  the f e d e r a l  s t a n d a r d  a b s e n t  

a c o m p e l l i n g  s t a t e  i n t e r e s t .  Id.

T h i s  s t a t u t e  c l a s s i f i e s  d e f e n d a n t s  b a s e d  o n  t h e i r  o c c u­

p a t i o n  o r  t h e  n a t u r e  o f  t h e  w o r k  t h e y  p e r f o r m ;  it c l a s s i f i e s  

p l a i n t i f f s  b a s e d  o n  the t i m e  o f  t h e i r  i n j ury. N e i t h e r  is a s u s­

p e c t  c l a s s .  T h e  r i g h t  a s s e r t e d  is t h e  i n t e r e s t  in s u i n g  a p a r­

t i c u l a r  p a r t y ,  w h i c h  is n o t  a f u n d a m e n t a l  c o n s t i t u t i o n a l  right; 

n o n e t h e l e s s ,  t h e  i n t e r e s t  in r e d r e s s i n g  w r o n g s  t h r o u g h  the 

j u d i c i a l  p r o c e s s  is a s i g n i f i c a n t  one. W i l s o n  v. M u n i c i p a l i t y  of 

A n c h o r a g e , 669 P . 2d 569, 572 (Alaska 1983). We, t h e r e f o r e ,

c o n c l u d e  t h a t  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t  s t a n d a r d  d o e s  not
%

a p p l y  a n d  w e  m a y  a n a l y z e  t h e  s i g n i f i c a n t  c o n s t i t u t i o n a l  c l a i m s  

a s s e r t e d  u n d e r  t h e  fa i r  a n d  s u b s t a n t i a l  r e l a t i o n s h i p  t e s t  of  the 

s t a t e  c o n s t i t u t i o n .  E r i c k s o n ,  574 P . 2d a t  12.



Id. T h e  p u r p o s e  of the s t a t u t e  is to e n c o u r a g e  c o n s t r u c t i o n  and 

a v o i d  s t a l e  c l a i m s  b y  s h i e l d i n g  c e r t a i n  d e f e n d a n t s  from p o t e n t i a l  

f u t u r e  l i a b i l i t y .  S e e  Y a r b r o  v. H i l t o n  H o t e l s , 655 P . 2d 822, 

8 2 5 - 2 7  (Colo. 19°2). W e  b e l i e v e  t h a t  t h e s e  a r e  l e g i t i m a t e  g o v­

e r n m e n t  p u r p o s e s .

T h e  f i n a l  s t e p  is to e x a m i n e  t h e  m e a n s  to d e t e r m i n e  

w h e t h e r  t h e y  s u b s t a n t i a l l y  f u r t h e r  t h e  s t a t u t o r y  p u r p o s e .  

E r i c k s o n , 574 P. 2d at  12. I n  d o i n g  so, w e  d o  n o t  h y p o t h e s i z e  

f a c t s  w h i c h  w o u l d  s u s t a i n  o t h e r w i s e  q u e s t i o n a b l e  l e g i s l a t i o n .  

I s a k s o n  v. R i c k e y , 550 P . 2d 359, 362 ( A l aska 1976).

S t i l e s  a r g u e s  t h a t  A S  0 9 . 1 0 . 0 5 5  is u n c o n s t i t u t i o n a l  

b e c a u s e  it f a i l s  to p r o t e c t  o w n e r s ,  t e n a n t s ,  a n d  m a t e r i a l m e n ,  

w h i l e  p r o t e c t i n g  o t h e r s  w h o  a r e  similar]./ s i t u a t e d ,  s u c h  as 

a r c h i t e c t s ,  p l a n n e r s ,  e n g i n e e r s ,  a n d  c o n s t r u c t i o n  c o n t r a c t o r s .  

T u r n e r  C o n s t r u c t i o n  c o n t e n d s  t h a t  t h e r e  a r e  s u b s t a n t i a l  d i f f e r­

e n c e s  b e t w e e n  t h e s e  g r o u p s  j u s t i f y i n g  the s t a t u t o r y  d i s t i n c t i o n .

M a n y  c o u r t s  h a v e  s u g g e s t e d  d i s t i n c t i o n s  to j u s t i f y  the 

c h a l l e n g e d  c l a s s i f i c a t i o n .  T h e  e x c l u s i o n  of  o w n e r s ,  tenants, and 

o t h e r s  in p o s s e s s i o n  is m o s t  o f t e n  r a t i o n a l i z e d  b y  the fa c t  that 

s u c h  p e r s o n s  h a v e  c o n t i n u i n g  c o n t r o l  o v e r  a c c e s s  to and 

m a i n t e n a n c e  o f  t h e  p r o p e r t y .  K l e i n , 437 N . E . 2 d  at 522-25; 

F r e e z e r  S t o r a g e , 3 8 2  A . 2d a t  718. S o m e  c o u r t s  a l s o  p o i n t  t o  the 

d i f f e r e n t  t r e a t m e n t  o f  o w n e r s  a n d  t e n a n t s  at c o m m o n  law, su c h  as 

the l a r g e r  c l a s s  o f  p o t e n t i a l  p l a i n t i f f s  w h i c h  m a y  sue d e s i g n  

p r o f e s s i o n a l s ,  t h e  l e g a l  t h e o r i e s  a v a i l a b l e  to t h o s e  p l a i n t i f f s ,
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a n d  the c o m m o n  law d e f e n s e s  a v a i l a b l e  o n l y  to l a n d l o r d s  and

t e n a n t s .  F r e e z e r  S t o r a g e , 382 A . 2d at 718-20. O t h e r s  c i t e  the

p o s s i b i l i t y  o f  d e f e c t i v e  m a i n t e n a n c e  and a l t e r a t i o n s .  Y a r b r o , 

655 P . 2d at 327-28.

V a r i o u s  j u s t i f i c a t i o n s  are a l s o  f o u n d  to s u p p o r t  the 

d i s t i n c t i o n  b e t w e e n  m a t e r i a l m e n  a n d  d e s i g n  p r o f e s s i o n a l s . 8 O n e  

a r g u m e n t  is that, b e c a u s e  m a t e r i a l m e n  p r o v i d e  s t a n d a r d  g o o d s  m a n­

u f a c t u r e d  b y  s t a n d a r d  p r o c e s s e s ,  t h e y  m a y  be h e l d  to h i g h e r  q u a l­

ity c o n t r o l  s t a n d a r d s  t h a n  the d e s i g n  p r o f e s s i o n a l ,  w h o s e  w o r k  is 

o f t e n  u n i q u e  a n d  c a n n o t  b e  c o m p l e t e l y  t e s ted. K l e i n , 437 N . E . 2 d  

at 524; F r e e z e r  S t o r a g e , 382 A. 2d at 719. In o t h e r  wo r d s ,

b u i l d i n g s  a r e  m o r e  c o m p l e x  t h a n  t h e i r  c o m p o n e n t  parts. F r e e z e r  

S t o r a g e , 382 A . 2d at 719. F u r t h e r m o r e ,  d e s i g n  p r o f e s s i o n a l s  ha v e  

s p e c i a l  e x p e r t i s e ;  t h e y  s h o u l d  b e  e n c o u r a g e d  to e x p e r i m e n t  and 

t h ? i r  c r e a t i v i t y  s h o u l d  n o t  b e  s tifled. K l e i n , 437 N . E . 2  at 

524; O ' B r i e n  v. H a z e l e t  & E r d a l , 299 N . W . 2 d  336, 342 (Mich.

1980) .

W e  a r e  n o t  p e r s u a d e d  b y  a n y  o f  t h e s e  d i v e r s e  

r a t i o n a l e s .  O n e  e f f e c t  o f  the s t a t u t e  o f  r e p o s e  is to e l i m i n a t e  

t h e  s t a t u t o r y  r i g h t  o f  c o n t r i b u t i o n  a m o n g  t o r t f e a s o r s .  In A r c t i c  

S t r u c t u r e s  v. W e d m o r e ,  605 P . 2d 426, 435 (Alaska 1979), w e  r u l e d

8. F o r  p u r p o s e s  o f  a r g u m e n t ,  w e  a s s u m e  w i t h o u t
d e c i d i n g  t h a t  AS 0 9 . 1 0 . 0 5 5  d o e s  n o t  p r o t e c t  m a t e r i a l m e n  or 
m a n u f a c t u r e r s .
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t h a t  t h e  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  Act, AS 

0 9 . 1 6 . 0 1 0 - . 060, d i d  not a b o l i s h  the c o m m o n  law r u l e  o f  j oint a n d  

s e v e r a l  l i a b i l i t y ;  t h e r e f o r e ,  e a c h  t o r t f e a s o r  w h o s e  n e g l i g e n c e  is 

a p r o x i m a t e  c a u s e  of  an i n d i v i s i b l e  i n j u r y  r e m a i n s  i n d i v i d u a l l y  

l i a b l e  for a l l  c o m p e n s a b l e  d a m a g e s  a t t r i b u t a b l e  to t h a t  i n j ury. 

It f o l l o w s  t h a t  w h e n e v e r  an u n p r o t e c t e d  o w n e r  is 50% at  f a ult a n d  

a p r o t e c t e d  c o n t r a c t o r  is 50% at fault, t h e  u n p r o t e c t e d  o w n e r  

w o u l d  b e  100% l i a b l e  for a l l  d a m a g e s ,  w i t h o u t  a r e m e d y  for 

c o n t r i b u t i o n .  T h e  s t a t u t e  o f  r e p ose, t h e r e f o r e ,  d o e s  n o t  

e n t i r e l y  a b r o g a t e  l i a b i l i t y  for d e f e c t i v e  d e s i g n  w ork, b u t  s h i f t s  

it. T h u s ,  t h e  p o t e n t i a l  i n t e r e s t  o f  j o i n t  t o r t f e a s o r s  in 

o b t a i n i n g  c o n t r i b u t i o n ,  in a d d i t i o n  to the c l a i m a n t ' s  i n t e r e s t  in 

s u i n g  a p a r t i c u l a r  par t y ,  m u s t  be c o n s i d e r e d .

In  o u r  view, t h e r e  is no  s u b s t a n t i a l  r e l a t i o n s h i p  

b e t w e e n  e x e m p t i n g  d e s i g n  p r o f e s s i o n a l s  f r o m  l i a b i l i t y ,  s h i f t i n g  

l i a b i l i t y  for d e f e c t i v e  d e s i g n  a n d  c o n s t r u c t i o n  to o w n e r s  and 

m a t e r i a l  s u p p l i e r s ,  a n d  the g o a l  o f  e n c o u r a g i n g  c o n s t r u c t i o n .  

T h e  s h i f t  o f  l i a b i l i t y  to u n p r o t e c t e d  p a r t i e s  d e c r e a s e s  t h e i r  

i n c e n t i v e  to b u i l d  in c o r r e s p o n d i n g  m e a s u r e  to the i n c r e a s e d  

i n c e n t i v e s  o f  p r o t e c t e d  p a r t i e s .  If a n y t h i n g ,  t h e  d i s i n c e n t i v e  

o n  t h e  p a r t  o f  o w n e r s  m a y  b e  g r e a t e r  t h a n  t h e i r  p r o p o r t i o n a l  

m e a s u r e  o f  l i a b i l i t y  shift, b e c a u s e  t h e y  m a y  b e  l i a b l e  for a 

p r o d u c t  o v e r  w h i c h  t h e y  h a v e  no c o n t r o l .  M o r e o v e r ,  d e s i g n  

d e f e c t s  m a y  b e  c a t a s t r o p h i c ,  and e x p e r i m e n t a l  d e s i g n s  s h i f t  

c o r r e s p o n d i n g l y  g r e a t e r  u n k n o w n  r i s k s  to owne r s ,  g i v i n g  t h e m  e v e n
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m o r e  r e a s o n  not to f i n a n c e  c o n s t r u c t i o n .  T h us, w e  b e l i e v e  that 

the s t a t u t o r y  m e a n s  are n o t  s u b s t a n t i a l l y  or r a t i o n a l l y  r e l a t e d  

to the ends. W e  c o n c l u d e  th a t  A S  0 9 . 1 0 . 0 5 5  v i o l a t e s  the e q u a l  

p r o t e c t i o n  c l a u s e  o f  the A l a s k a  C o n s t i t u t i o n .

The d e c i s i o n s  o f  the s u p e r i o r  c o u r t  in F i l e  Nos. S- 1 4 2 9  

a n d  S - 1 6 0 0  are A F F I R M E D .
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HOUSE BILL NO. 517
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"An Act relating to civil liability of certain volunteers."

EFFECT OF BILL
HB517 would protect volunteers working for State or local government or 
nonprofit entities from civil liability except in cases of gross 
negligence, recklessness, or intentional misconduct.

DISCUSSION
Volunteers are commonly used in human service agencies. They are a 
valuable adjunct to paid staff, and in many cases they provide services 
which are not otherwise available. It is in the State's best interest 
to encourage the use of volunteers at State agencies and in grantee 
nonorofit or local government organizations. Passage of this bill would 
provide a measure of security for volunteers. It assures that, as long 
as they perform their official duties in good faith and without gross 
negligence, recklessness, or intentional misconduct, they are immune 
from liability for civil damages. Thus, the public is afforded adequate 
protection while volunteers also are protected.

RECOMMENDATION
The Deoartment of Health and Social Services supports passage of HB517.
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R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

M a r c h  29, 1988

TO: R e p r e s e n t a t i v e  D a v e  D o n ley, C h a i r
a n d  M e m b e r s  of  t h e  H o u s ^  L a b o r  & C o m m e r c e  C o m m i t t e eI \

FROM: R e p r e s e n t a t i v e  Frar
V

S U B J E C T :  H o u s e  B i l l  517

T h a n k  y o u  f o r  s c h e d u l i n g  a c o m m i t t e e  h e a r i n g  o n  H o u s e  Bill 
517, a n  a c t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  of  c e r t a i n  v o l u n t e e r s .

H B  517 w o u l d  p r o t e c t  v o l u n t e e r s  w o r k i n g  f o r  t h e  State, l o c a l  
g o v e r n m e n t s  o r  n o n p r o f i t s  f r o m  c i v i l  l i a b i l i t y  e x c e p t  in c a s e s  of 
g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  i n t e n t i o n a l  m i s c o n d u c t .

V o l u n t e e r s  p l a y  a v i t a l  r o l e  in A l a s k a  b y  d o n a t i n g  t h e i r  
t i m e  t o  s u p p o r t  m a n y  o r g a n i z a t i o n s  a n d  s e r v i c e s .  F r o m  L i t t l e  
L e a g u e  t o  P i o n e e r  H o m e s ,  f r o m  s k i  r e s c u e s  t o  p a r k  v o l u n t e e r s  a n d  
m u s e u m  g u i d e s . . . ,  A l a s k a n  v o l u n t e e r s  m a k e  a d i f f e r e n c e  i n  t h e  
q u a l i t y  o f  l i f e  t h a t  w e  a l l  enjoy. F o r  t h e s e  r e a s o n s ,  I h a v e  
i n t r o d u c e d  H o u s e  B i l l  517.

T h i s  b i l  is m o d e l e d  a f t e r  f e d e r a l  l e g i s l a t i o n ,  c i t e d  as t h e  
V o l u n t e e r  P r o t e c t i o n  Act, w h i c h  is m a k i n g  its w a y  t h r o u g h  
C o n g r e s s .  T h e  b i l l  is s u p p o r t e d  b y  s t a t e  a g e n c i e s ,  
m u n i c i p a l i t i e s ,  r e c r e a t i o n  g r o u p s  a n d  t h e  A m e r i c a n  A s s o c i a t i o n  of 
R e t i r e d  P e r s o n s .

T h e  P l a n t i f f ' s  B a r  h a s  p r o v i d e d  a n  a m e n d m e n t  t o  t h e  b i l l  for 
w h i c h  I h a v e  n o  o b j e c t i o n .

T h a n k  y o u  f o r  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  H o u s e  Bi l l
5 1 7 .

D i s t r i c t  4 B  — J u n e a u
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100t h  c o n g r e s s

1st Session H . R .9 1 1
To encourage the States to enact legislation to grant immunity from personal civil 

liability, under certain circumstances, to volunteers working on behalf of 

nonprofit organizations and governmental entities.

I N  T H E  H O U S E  O F  R E P R E S E N T A T I V E S

F e b r u a r y  2, 1987

Mr. P o b t e e  (for himself, Mr. P u r s e l l , Mr. E d w a r d s  of Oklahoma, Mr. D e n n y  

S m i t h , Mr. L a g o m a r s i n o , Mr. T o w n s , Mr. M u r p h y , Mr. F e i g h a n , Mr. 

W o r t l e y , Mr. M r a z e k , Mr. P e n n y , Mr. E c k a r t , Mr. S u n i a, Mrs. 

Jo h n s o n  of Connecticut, Mr. P a c k a r d , Mrs. B e n t l e y , Mrs. V u c a n o - 

v i c h, Mr. A t k i n s, Mrs. C ollins, Mr. E s p y, Mr. R o b i n s o n, Mr. P a s h - 

a y a n , Mr. D a r d e n , Mr. M y e r s of Indiana, Mr. B evill, Mr. W e l d o n , and 

Mr. D a n i e l) introduced the following bill; which was referred jointly to the 

Committees on the Judiciary and Ways and Means

M a y  27, 1987

Additional sponsors: Mr. H e n r y , Mr. M a r t i n e z, Mr. Q u i l l e n, Mr. E v a n s , Mr. 

B ilirakis, Mr. G r e e n , Mr. B iaggi, Mr. D avis of Illinois, Mr. Sa x t o n , 

Mr. K i l d e e, Mr. H i l e e, Mr. Sh u m w a y , Mr. In h o f e , Mrs. R o u k e m a , Mr. 

C r a n e , Mr. R i c h a r d s o n , Mr. G o o d l i n g, Mr. M a r l e n e e , Mr. D avis of 

Michigan, Mr. B a r t l e t t , Mr. C h a n d l e r , Mr. H o l l o w a y , Mr. St u m p , 

Mrs. M o r e l l a , Mr. C l i n g e r, Mr. G a l l o , Mr. L u j a n , Mr. P e p p e r , Mr. 

C a r p e r , Mr. Se n s e n b r e n n e b , Mr. K o l b e , Mr. Sm i t h  of New Jersey, 
Mr. Y a t r o n , Mr. B o e h l e r t , Mr. H y d e , Mr. U p t o n , Mr. Sc h u l z e , Mr. 

M cC l o s k e y , Mr. L a t t a , Mr. B liley, Mr. B a d  h a m , Mr. R a v e n e l , Mr. 

M cK i n n e y, Mr. St a l l i n g s , Mr. Ja c o b s , Mr. E m e r s o n , Mr. B o u l t e r , 

Mr. G r a y  of Illinois, Mr. B u r t o n  of Indiana, Mr. F u s t e r , Mrs. M a r t i n of 

Illinois, Mr. S u n d q u i s t , Mr. H a s t e r t , Mr. R o e , Mr. P etri, Mr. R o w ­

l a n d  of Connecticut, Mr. H o r t o n , Mr. L o w e r y  of California, Mr. So l a b z , 

Mr. G r a n d  y , Mr. F a  w e l l , Mr. C l a r k e , Mr. M iller of Washington, Mr. 
R e g u l a , Mr. B u n m n g , Mr. M cC o l l u m , Mrs. M e y e r s of Kansas, Mr. Li- 

pinski, Mr. K o l t e r , Mr. M a c K a y , Mr. Sc h u e t t e , Mr. B u e c h n e r , Mr. 
D o n n e l l y , Mr. L e w i s  of Georgia, Mr. Y a t e s , and Mrs. Sm i t h  of 
Nebraska



m  T H E  S E N A T E  O F  T H E  U N I T E D  S T A T E S

A pril 7 (legislative day, M a r c h  30), 1987

Mr. M e l c h e r  introduced the following bill; which was read twice and referred to

the Committee on the Judiciary

A  BILL
E n t i t l e d  t h e  “ V o l u n t e e r  P r o t e c t i o n  A c t  o f 1 9 8 7 ” .

1 Be it enacted by the Senate and House o f Representa-
2  lives o f the United States of America in Congress assembled,
3 SECTION 1. S H O R T  TITLE.

4  T h i s  A c t  m a y  b e  c i t e d  a s  t h e  “ V o l u n t e e r  P r o t e c t i o n  A c t

5  o f 1 9 8 7 ” .

6 SEC. 2. FINDINGS A N D  PURPOSE.

7 (a ) Findings.—T h e  C o n g r e s s  f in d s  a n d  d e c l a r e s  t h a t—

8 (1 ) w i t h i n  c e r t a in  S t a t e s ,  th e  w i l l i n g n e s s  o f v o lu n -

9 t e e r s  to  o f f e r  t h e i r  s e r v i c e s  h a s  b e e n  i n c r e a s i n g l y  d e -

1 0  t e r r e d  b y  a  p e r c e p t i o n  t h a t  t h e y  t h e r e b y  p u t  p e r s o n a l

11 a s s e t s  a t  r i s k  in  t h e  e v e n t  o f l i a b i l i t y  a c t io n s  a g a in s t

12 t h e  o r g a n i z a t i o n  t h e y  s e r v e ;



(2 ) a s  a  r e s u l t  o f t h i s  p e r c e p t io n , m a n y  n o n p r o f i t  

p u b l i c  a n d  p r i v a t e  o r g a n i z a t i o n s  a n d  g o v e r n m e n t a l e n ­

t i t i e s ,  i n c l u d i n g  v o lu n t a r y  a s s o c ia t io n s ,  s o c ia l s e n d e e  

a g e n c i e s ,  e d u c a t i o n a l in s t i t u t io n s ,  l o c a l  g o v e r n m e n t s ,  

f o u n d a t i o n s ,  a n d  o t h e r  c i v i c  p r o g r a m s , h a v e  b e e n  a d ­

v e r s e l y  a f f e c t e d  t h r o u g h  t h e  w i t h d r a w a l o f v o lu n t e e r s  

f r o m  b o a r d s  o f  d i r e c t o r s  a n d  s e r v i c e  in  o t h e r  c a p a c i t i e s ;

( 3 ) - t h e  c o n t r ib u t io n  o f t h e s e  p r o g r a m s  to  t h e i r  

c o m m u n i t i e s  i s  t h e r e b y  d im in i s h e d , r e s u l t i n g  in  f e w e r  

a n d  h i g h e r  c o s t  p r o g r a m s  t h a n  w o u ld  b e  o b t a in a b le  i f  

v o l u n t e e r s  w e r e  p a r t i c i p a t i n g ;

(4 ) t h e  u n p r e d i c t a b i l i t y  o f  l i a b i l i t y  a w a r d s  a n d  d o c ­

t r i n e s  h a s  a d d e d  to  t h e  h i g h  c o s t  o f l i a b i l i t y  in s u r a n c e  

b y  m a k i n g  i t  d i f f i c u l t  f o r  in s u r e r s  a n d  s e l f - i n s u r e r s  to  

p r o j e c t  t h e i r  l i a b i l i t y  w i t h  a n y  d e g r e e  o f  c o n f id e n c e  a n d  

h a s  a d v e r s e l y  a f f e c t e d  t h e  a b i l i t y  o f n o n p r o f i t  o r g a n i z a ­

t io n s  to  o b t a in  l i a b i l i t y  in s u r a n c e  c o v e r a g e  f o r  v o lu n ­

t e e r  d i r e c t o r s  a n d  o f f i c e r s  w i t h  r e s p e c t  to  t h e i r  p e r s o n a l 

c a p a c i t i e s ;  a n d

(5 ) b e c a u s e  F e d e r a l  f u n d s  a r e  e x p e n d e d  o n  u s e f u l 

a n d  c o s t - e f f e c t i v e  s o c ia l s e r v i c e  p r o g r a m s  w h i c h  

d e p e n d  h e a v i l y  o n  v o lu n t e e r  p a r t i c ip a t io n , p r o t e c t i o n  o f 

v o l u n t a r i s m  t h r o u g h  c la r i f i c a t i o n  a n d  l im i t a t i o n  o f th e  

p e r s o n a l  l i a b i l i t y  r i s k s  a s s u m e d  b y  t h e  v o lu n t e e r  in

2

S 029 is



1 c o n n e c t i o n  w i t h  s u c h  p a r t i c ip a t io n  is  a n  a p p r o p r ia t e

2 s u b j e c t  f o r  F e d e r a l  e n c o u r a g e m e n t  o f  S t a t e  r e f o rm .

3 (b) P u r p o s e .—I t i s  t h e  p u r p o s e  o f t h is  A c t  to  p r o m o t e

4  th e  in t e r e s t s  o f  s o c i a l  s e r v i c e  p r o g r a m  b e n e f i c i a r i e s  a n d  t a x -

5 p a y e r s  a n d  to  s u s t a i n  t h e  a v a i l a b i l i t y  o f p r o g r a m s  a n d  n o n -

6 p r o f i t  o r g a n i z a t i o n s  a n d  g o v e r n m e n t a l e n t i t ie s  w h i c h  d e p e n d

7 o n  v o lu n t e e r  c o n t r i b u t i o n s  b y  e n c o u r a g in g  r e a s o n a b le  r e f o r m

8  o f S t a t e  l a w s  to  p r o v i d e  im m u n i t y  f r o m  c i v i l  l i a b i l i t y  to  v o l -

9  u n t e e r s  s e r v i n g  w i t h  n o n p r o f i t  o r g a n i z a t io n s  a n d  g o v e m m e n -

1 0  t a l e n t i t i e s  f o r  a c t i o n s  u n d e r t a k e n  in  g o o d  fa i t h  o n  b e h a l f  o f

1 1  s u c h  o r g a n i z a t i o n s .

1 2  SEC. 3. N O  P R E E M P T I O N  O F  S TATE T O R T  LAW.

13 N o t h i n g  in  t h i s  A c t  s h a l l b e  c o n s t r u e d  to  p r e e m p t  th e

1 4  l a w s  o f a n y  S t a t e  g o v e r n i n g  t o r t  l i a b i l i t y  a c t io n s .

D SEC. 4. LIMITATION O N  LIABILITY F O R  V O L U N T E E R S !  ~

1 6  (a ) Im m u n ity  f o r  V o l u n t e e r s .—E x c e p t  a s  p r o v id e d

1 7  in  s u b s e c t io n  (b ), a n y  v o lu n t e e r  o f  a  n o n p r o f i t  o r g a n i z a t io n  o r

1 8  g o v e r n m e n t a l e n t i t y  s h a l l  b e  im m u n e  f r o m  c i v i l  l i a b i l i t y  in

19  a n y  a c t io n  b r o u g h t  in  a n y  c o u r t  o n  th e  b a s i s  o f a n y  a c t  o r

2 0  o m is s io n  r e s u l t i n g  in  d a m a g e  o r  i n ju r y  to  a n y  p e r s o n  i f—

21  (1 ) s u c h  in d i v i d u a l w a s  a c t i n g  in  g o o d  fa i t h  a n d

2 2  w i t h i n  t h e  s c o p e  o f  s u c h  in d i v i d u a l ’ s  o f f i c ia l f u n c t io n s

2 3  a n d  d u t ie s  w i t h  t h e  o r g a n i z a t i o n  o r  e n t i t y ; a n d

2 4  (2 ) s u c h  d a m a g e  o r i n ju r y  w a s  n o t  c a u s e d  b y  w i l l -

2 5  fu l a n d  w a n t o n  m i s c o n d u c t  b y  s u c h  in d iv id u a l .

3

S 929 is



1 (b ) C o n c e r n i n g  R e s p o n s i b i l i t y  o f  V o l u n t e e r s

2 W i t h  R e s p e c t  t o  O r g a n i z a t i o n s .—N o t h in g  in  t h i s  s e c -

3 t io n  s h a l l  b e  c o n s t r u e d  to  a f f e c t  a n y  c i v i l  a c t io n  b r o u g h t  b y

4  a n y  n o n p r o f i t  o r g a n i z a t i o n  o r  a n y  g o v e r n m e n t a l e n t i t y

5  a g a i n s t  a n y  v o lu n t e e r  o f s u c h  o r g a n i z a t i o n  o r  e n t i t y .

6  (c ) N o  E f f e c t  o n  L i a b i l i t y  o f  O r g a n i z a t i o n .—

7 N o t h i n g  in  t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  to  a f f e c t  t h e

8  l i a b i l i t y  o f  a n y  n o n p r o f i t  o r g a n i z a t i o n  o r  g o v e r n m e n t a l e n t i t y

9  w i t h  r e s p e c t  to  i n j u r y  c a u s e d  to  a n y  p e r s o n .

1 0  SEC. 5. CERTIFICATION R E Q U I R E M E N T  A N D  R E D U C T I O N  O F

11 SOC I A L  S E R V I C E S  B L O C K  G R A N T  A L L O T M E N T S .

12 (a ) C e r t i f i c a t i o n .— ( 1) S u b j e c t  to  p a r a g r a p h  (2 ),

1 3  b e fo r e  t h e  b e g i n n i n g  o f e a c h  f i s c a l  y e a r ,  c o m m e n c in g  w i t h

1 4  f i s c a l  y e a r  1 9  'a c h  S t a t e  s h a l l  c e r t i f y  to th e  S e c r e t a r y  o f

1 5  H e a l t h  a n d  H u 1 ,ia n  S e r v i c e s  t h a t  i t  h a s  e n a c t e d , a d o p t e d , o r

1 6  o t h e r w i s e  h a s  in  e f f e c t  S t a t e  l a w  w h i c h  s u b s t a n t i a l l v  c o m -

17  p l i e s  w i t h  s e c t i o n  4 (a ) .

1 8  (2 ) I n  t h e  c a s e  o f  a  S t a t e  w h o s e  l e g i s l a t u r e  d o e s  n o t

19 m e e t  in  r e g u l a r  s e s s i o n  b e t w e e n  t h e  d a t e  o f t h e  e n a c tm e n t  o f

2 0  t h i s  A c t  a n d  b e fo r e  t h e  b e g i n n i n g  o f f i s c a l  y e a r  1 9 8 9 , s u c h

2 1  S t a t e  s h a l l  p r o v id e  th e  c e r t i f i c a t i o n  r e f e r r e d  to  in  p a r a g r a p h

2 2  (1 ) b e fo r e  t h e  b e g in n in g  o f e a c h  f i s c a l  y e a r  c o m m e n c in g  a f t e r

2 3  f i s c a l  y e a r  1 9 8 9 .
4

2 4  (b ) R e d u c t i o n  o f  A l l o t m e n t .—I f  a  S t a t e  f a i l s  to

2 5  p r o v id e  c e r t i f i c a t i o n  a s  r e q u i r e d  u n d e r  s u b s e c t i o n  (a ) , th e

4



1 S e c r e t a r y  s h a l l  r e d u c e  b y  1 p e r c e n t  t h e  f i s c a l  y e a r  a l lo tm e n t

2 w h i c h  w o u l d  o t h e r w i s e  b e  m a d e  to  s u c h  S t a t e  to  c a r r v  o u t

3 th e  S o c i a l  S e r v i c e s  B l o c k  G r a n t  P r o g r a m  u n d e r  t i t le  X X  o f

4  th e  S o c i a l  S e c u r i t y  A c t .

5  (c ) R e a l l o t m e n t  t o  C e r t i f y i n g  S t a t e s .—W ith

6 r e s p e c t  to  a n y  r e d u c t i o n  m a d e  u n d e r  s u b s e c t i o n  (a ) , th e  S e c -

7 r e t a r y  s h a l l  a l l o t  s u c h  fu n d s  a m o n g  S t a t e s  w h i c h  p r o v id e  c e r -

8  t i f i c a t i o n  r e f e r r e d  to  in  s u b s e c t i o n  (a ) in  p r o p o r t i o n  to  th e

9 a m o u n t  o t h e r w i s e  a l lo t t e d  to  s u c h  S t a t e s .

1 0  SEC. 6. DEFINITIONS.

11  ^ < F o r  p u r p o s e s  o f t h i s  A c t —

(1 ) t h e  t e rm  “ v o l u n t e e r ”  m e a n s  a n  in d i v id u a l p e r ­

f o r m i n g  s e r v i c e s  f o r  a  n o n p r o f i t  o r g a n i z a t i o n  o r  a  g o v ­

e r n m e n t a l  e n t i t y  w h o  d o e s  n o t  r e c e i v e  c o m p e n s a t io n ,
1—  . —
^or a n y  o t h e r  t h i n g  o f v a l u e  in  l i e u  o f c o m p e n s a t io n , f o r

s u c h  s e r v i c e s  ( o t h e r  t h a n  r e im b u r s e m e n t  f o r  e x p e n s e s

a c t u a l l y  i n c u r r e d  o r  h o n o r a r i a  n o t  to  e x c e e d  $ 3 0 0  p e r

y e a r  f o r  g o v e r n m e n t  s e r v i c e ) ,  a n d  s u c h  t e rm  in c lu d e s  a

v o l u n t e e r  s e r v i n g  a s  a  d i r e c t o r ,  o f f i c e r ,  t r u s t e e , o r

d i r e c t  s e r v i c e  v o lu n t e e r ;

(2 ) t h e  t e rm  “ n o n p r o f i t  o r g a n i z a t i o n ”  m e a n s  a n y  

o r g a n i z a t i o n  e x e m p t  f r o m  t a x a t i o n  u n d e r  s e c t i o n  5 0 1 ( c )  

o f  t h e  I n t e r n a l  R e v e n u e  C o d e  o f  1 9 5 4 ;

2^  (3 ) t h e  t e rm  “ d a m a g e  o r  i n j u r y ”  i n c lu d e s  p h y s i c a l ,

n o n p h y s i c a l ,  e c o n o m ic , a n d  n o n e c o n o m ic  d a m a g e ;
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1 (4 ) t h e  t e rm  “ S t a t e ”  m e a n s  e a c h  o f t h e  s e v e r a l

2 S t a t e s ,  t h e  D i s t r i c t  o f C o lu m b i a ,  t h e  C o m m o n w e a l t h  o(
3 P u e r t o  " R ico , t h e  V i r g i n  I s l a n d s ,  G u a m ,  A m e r i c a n

4  S a m o a ,  t h e  N o r t h e r n  M a r i a n a  I s l a n d s ,  a n v  o t h e r  t e r r i -

5 t o r y  o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s ,  o r  a n y  p o l i t i c a l

6 s u b d i v i s i o n  o f  a n y  s u c h  S t a t e ,  t e r r i t o r y ,  c . : p o s s e s s i o n .

O
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Committees:
Ghair-Slcite Affairs 
V. Chair-Judiciai y 

Telecommunications 
Special Ethics 

legislative Council 
Finance Sulxrommiltee 

lor the I 'niveisity o( Alaska
Joint Committee 

on Economic Recovery

Alaska State Legislature

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

PO. BOX V 
Juneau. Alaska 99811 

(907) •'■65-4947

March 15, 1988

TO: Representative Dave Donley, Chair 
House Labor and Commerce Committee

FROM: Representativ

SUBJECT: House Bill 517

I sincerely would appreciate if you would hold a hearing on 
House Bill 517, "An Act relating to civil liability of certain 
volunteers," which is currently in House Labor and Commerce. I 
have attached a letter from the Association of Retired Persons 
indicating their support for this bill. In addition, It is 
supported by municipalities and volunteer organizations who feel 
strongly that this kind of protection is essential. I am hopeful 
that you will be able to calendar it next week so that it has an 
opportunity to proceed and, hopefully, be adopted this 
legislative session.

Thank you very much for your assistance.

Attachment
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Mrs . Marian  R .  Tr iggs  
475  Pa nor am a Drive 
Fa ir banks ,  A K 5 9 7 i 2  
(907)  4 57-4 3 3 6

3/22/88

The Honorable Dave Donley, Chairman 
House Labor and Commerce Committee 
PO Box V
Juneau, AK 99811

Dear Representative Donley:

We urge that the House Labor and Commerce Committee approve HB 517,
"An Act relating to civil liability of certain volunteers."

Alaska has a strong volunteer tradition. In these days of tight 
economic situations, Alaska's volunteers have been especially 
important in keeping many vital services operating.

It seems especially important to recognize their services and 
encourage the continuation of the volunteer tradition by offering 
volunteers the protection of this legislation as soon as possible -

Alaska non-profit organizations and organizations covered by IRS 
501(c)(3) status are doing great work for Alaska. In many cases, 
t \ey are providing essential services to low-income and to frail elderly 
citizens.

We feel that protection from civil liabilitv is important to all 
volunteers and urge that your committee approve this legislation as 
soon as possible.

Miss Patricia Oakes, Chairman 
AARP/Alaska State Legislative Committee

American Association oi Retired Persons 1909 K Street. N .W .. W ashington. D .C . 10049 i2()2i *72-4700

John T. Denning President Jack Carlson Executive Director
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3/8/88

The Honorable Fran Ulmer 
House of Representatives 
PO Box V
Juneau, AK 99811

Dear Representative Ulmer:

The State Legislative Committee of AARP/Alaoka is pleased to see 
HB 517 and hopes that it will be passed this session.We feel that 
HB 517 and CSHE 340 recognize the importance of granting immunity 
from civil liability to the manv volunteers of all ages who provide 
countless hours of time and expertise across Alaska.

I am enclosing some materials on volunteer protection legislation 
from AARP's Public Policy Institute which mav be of interest to 
you and to committees considering this legislation. If extra 
copies should be directed to other key legislators, please let me 
know and I will see that copies are sent.

Sincerely yours,

Patricia Oakes 
chairman
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An Analysis of Volunteer  Protect ion Legislat ion

In troduction

This paper was produced in September 1987 to provide an overview and analysis cf 
state and federal efforts to protect volunteers from suit through the enactment of 
protective legislation. The paper examines the efforts of 36 states that passed 
legislation in 1986 and 1987 and examines proposed legislation at the federal level. 
Of necessity, this work must be regarded as a preliminary effort, since activity in this 
area is still on-going, and some of the factual material in this paper will become 
swiftly out-dated as new legislation is drafted and as existing legislation is 
interpreted.

The content of the paper is divided into tl\ 26 basic pads:

!. Background regarding the movement to enact legisl'. ' in
2 . Analysis of enacted legislation
3 . Implications of the legis lation

In addition, a series of Appendices provide related factual materials and references to 
other sources of information on this topic.

Background/Overv iew
Volunteering in America
Volunteen'ng has long been a pervasive pad of American life. Studies conducted by the 
Gallup Poll organization for the Independent Sector during the :980's indicate that 
approximately 50% of the American population regularly involves itself in volunteer 
activity during the year, during 1985 an estimated 90 million people volunteered 
almost 16.1 billion hours to non-profit groups and to governmental entities.

A significant propodion of these volunteers are seniors. Studies indicate that in 1985 
43%  of those between ages 65 and 74 engaged in volunteer v.ork, and 25% of those 
over age 75. Seniors are increasingly becoming a prime target for volunteer 
recruitment effods directed at both service and board volunteers. Seniors are sought 
for direct service work because of their ability as retirees to provide time during the 
usual working hours of the day, and are sought as board members due to their previous 
work experiences and contacts which are valuable to the agency.

In addition, seniors are one of the primary recipients for services delivered by 

voluntary agencies through volunteers. Examples of such programs include delivery 

of meals, congregate centers, home visitation programs, medical emergency cail-ln 
programs, etc.

The L iab ility  Crisis
Lawsuits involving volunteers have always been extremely rare. The suits that nave 
been filed tend to fall into 4 categories:

I . Suit against a direct service volunteer for negligence leading to in:urv 
of another (usually involving an automobile accident).



2. Suit against a direct service volunteer tor criminal action (usually 
involving child abuse or molestation).

3. Suit against a board member for mismanagment of the agency 
on which the volunteer serves.

4. Suit against a board member related to the programs or activities 
of the agency on which the volunteer serves.

(Appendix 1 provides examDles and citations of some of the lawsuits wnich have been 
filed regarding both direct service and board volunteers.)

Beginning in approximately 1983 the explosion of lawsuits began to significantly 
affect the volunteer community. At that time over 13 million lawsuits were being 
filed each year, primarily involving claims of negligence. Although few of these 
lawsuits involved the social services community, and even fewer involved personal 
suits against volunteers, a tremor of fear struck the volunteer community.

This reaction was based upon two factors:

First, since previous experience had been that there was no reason to worry about 
lawsuits, the realization of exposure to risk of suit came as a massive and unpleasant 
shock to the volunteers. Despite the relative improbability of suit, the perception of 
risk was such that even one suit in a community could serve to damage or paralyze 
volunteer recruitment efforts. As public attention was focused upon the liability 
crisis, and as volunteer groups began to be cited as a possible target, the fear grew 
even in communities where no lawsuit had previously been filed.

Second, volunteer organizations began to receive tangible reminder of the potential of 
suit from the insurance industry. Many volunteer organizations either had been 
covering or sought to cover board volunteers with insurance that would provide 
protection in the event of suit. The premiums for this coverage began to escalate 

tremendously, with increases of 300% annually not being uncommon.1 In addition, 
many volunteer-utilizing programs were simply denied insurance coverage and were 
told that they were too much of a risk to receive protection. This served both to 
reinforce the perception of risk and at the same time to instill a feeling of 
hopelessness and desperation among volunteers and volunteer organizations.

The Move to Legislative Prott ;tlon
Legislative relief from suit has been provided in some other areas of social services. 
Parks and recreation programs in some states have been granted limited immunity 

from suits involving negligence,3 and immunity has been sought for individuals 

working in child welfare3- Louisiana has had a provision since 1972 that limits suits 
against non-profit board members by recipients of the agency's services.

The move to exempt volunteers from suit began in New Jersey and in Pennsylvania 
with an attempt to provide protection for volunteers working in sports programs. 
Volunteer coaches and workers in programs such as Little League were one of the 
central .ocuses of fear of suits arising from an injury to a child through misuse of 
equipment or through improper coaching techniques. During legislative consideration, 
the original bills were expanded to include protection for board volunteers as well.

When news of the enacted legislation in Pennsylvania and New Jersey spread, other 
states began to rapidly follow suit. By the end of the 1986 legislative sessions. 2C 
states had enacted some form of protective legislation. By mid-1987 ‘.he numcer cr



states with some form of protection had risen to 36. and proposed national legislation 
had been introduced. (See Appendix 6 for an analysis of the federal legislation.)

Analysis of Protective Legislation

The scope of the legislative attempts to protect volunteers has varied widely from state 
to state. (See Appendix 3 for a state-by-state breakdown of enacted legislation.) There 
are three major areas of consideration which must be examined in determining the 
extent of protection provided:

Extent of Organ' .<su«. /al Coverage
Not all volunteers of all organizations receive coverage. One must volunteer for a 
’qualified’ organization under each state's definitions. Originally this meant a 
charitable organization, but as more bills were enacted this grew to include other 
types of agencies. The primary options now being considered include:

1. Non-profit organizations, with choices as to whether the group must be 
have some other tax-exempt status; and whether certain organizations 
such as hospitals or education institutions) ought to be excluded
from coverage. (To see how complex this may be, see Appendix 2 
for a listing of the possible variations in selection possible just 
among the tax-exempt groups.)

2. Government entities, with choices as to the extension of coverage 
among state and local levels of government, and to quasi-governmental 
entities.

3 . Individuals, including both the volunteer who acts totally alone as 
the ’Good Samaritan' or with others in an unincorporated association.

4. For-profit corporations, such as those companies who engage in group 
projects involving volunteer employees.

The movement in legislation is clearly toward providing protection for governmental 
volunteers and for at least some types of volunteers for non-profit agencies.

Types of Volunteers Covered
There are three basic types of volunteers who are being covered under current 
legislation. These are:

1. Non-profit board volunteers;
2 . Volunteers on advisory boards and committees; and
3 . Direct service volunteers.

Only two states who have enacted legislation have failed to cover non-profit board 
volunteers, and both of these states have introduced legislation to attempt to do so. 
Sixteen states hr re covered direct service volunteers. Advisory board volunteers nave 
primarily been covered into those states which provide protection to volunteers n 
governmental entities.

A more complicated question regarding volunteer coverage has arisen regarding the 
definition of what a 'volunteer'’ is and is not. Most states define 'volunteer' as one wno 
does not receive compensation, or one who serves of their own free wiil. ~his 
definition leaves in limbo some of the current types ov "quasi-volunteers', inducing:

I. Individuals performing work as part of a community service 
restitution program or alternative sentencing program.



2. Individuals who receive a stipend, such as volunteers under the
Foster Grandparents program of the ACTION agency.

3 . Student interns who are receiving educational credits.
4 . Corporate employees who receive a salary, but who are

'loaned' to a non-profit agency.
5. Board members who serve as official delegates to a board as a

part of their work duties.

The creativity of the volunteer community in obtaining unpaid workers has apparently 
progressed beyond the creativity of legislative drafters.

Extent of Protection
The protection being provided in the legislation does not totally render a volunteer 
immune from suit. The legislation is limited to civil cases (with the exception of 
Wisconsin), and mostly restricted to cases involving negligence. Underlying almost 
all of the legislation is the explicit or implicit requirement that the volunteer be 
operating in good faith and within the scope of their volunteer duties in order to 
qualify for protection.

In addition, the protection provided to the volunteer may be limited in three areas:

A. Extent of wrong-doing allowed
Most legislation does not exempt a volunteer from all and any mis-conduct. Usually a 
limit is set beyond which the volunteer does not receive protection. The common 
limits are as follows:

1. "Knowledge/participation": the volunteer is liable if they were a direct
participant in the wrong-doing.

2. "Wanton/gross misconduct": the volunteer is liable if their conduct is
sufficiently grievous as to be seriously flawed, or such a level of mistake 
as to constitute much more than an inadvertent error on the part of the 
volunteer.

3 . "Willful/intentional misconduct": the volunteer is liable if the
misconduct is of a deliberate nature.

In essence, most legislation provides protection by raising the burden of proof on the 
plaintiff to demonstration of a higher level of wrong-doing.

3. Exempted plaintiffs
Some potential plaintiffs are exempted from the protections granted by the new laws. 
Examples of those are:

1. The agency itself, which could still file suit against one of its own
volunteers for misconduct. This exemption is aimed at protecting agencies
from wrongful actions of members of their boards.

2. The Attorney General of the state, who is commonly charged with
supervision over non-profit agencies.

3. Third parties wno do not receive services from the agency, in wnat is 
essentially a variation that has existed for years in the old charitacle 
immunity aoctrine.



Under these provisions, the exempted plaintiffs would presumably only have to show 
simple negligence as a burden of proof.

C. Variations/Exceptions
A wide range of variations have been enacted as well. Among some of the common 
variations that have arisen are:

1. Either requiring insurance as a prerequisite of protection or else only
2. Eliminating protection in cases involving a vehicle.
3. Excluding volunteers who are rendering professional services.
4. Excluding coverage of suits involving contractual obligations.
5. Excluding incidents which involve alcohol or drugs.

Some of the variations could have unusual consequences. A number of states, for 
example, in determining the extent of organizational coverage have defined a 'qualified' 
organization by referring to those organizations either receiving a charter under some 
section of the state corporation code or receiving a tax-exempt status under some 
section of the state taxation code. This would presumably exclude from coverage any 
organization incorporated in another state but operating across state boundaries or 
else with sub-units that were operating within the umbrella group’s tax exempt status 
in another state. (See Appendix 4 for a listing of state variations.)

Summary of Coverage
What began as a simple attempt to protect volunteers has emerged as an increasingly 
complicated task. It is likely that the original initiators of the legislation had no idea 
how complex the volunteer community has become. Those states which quickly enacted 
'simple' versions of legislation are already beginning the amendment process, either 
to correct drafting errors or to widen coverage. Minnesota, tor example, quickly 
enacted a '25-words-or-less' version of protection for non-profit board members in 
1986 and in 1987 enacted a replacement bill which gave somewhat better guidance of 
legislative intent after no one was able to decipher the original legislation.

Implications and Impact

The implications of the this legislation must be evaluated in six major areas:

I . Impact on Lawsuits
Quantitative information on lawsuits involving volunteers has always been sparse. 
Kahn, in a 1984 survey of volunteer programs determined that 45 out of 343 

respondents reported some previous involvement in a legal action or lawsuit,4 but 
how many of these involved suits against a volunteer is unknown. Qualitative data on 
the causes of action involved is equally rare, so it is impossible to accurately prec.ct 
the impact of this protection legislation in any sort of numerical fashion.

In the short run, there will be an extensive period of testing and defining the new 
legislation in the courts. Many of the elemerts and situations covered by the .new 
legislation have little or no previous legal history, and will only be established as 
individual cases are decided. How, for example, will the wording in Pennsylvania s 
legislation that volunteers operate according to "generally practiced standards' be 
interpreted? What determinations will be made about the coverage extended to :ne 
"quasi-volunteers" discussed above?



What is obvious is that the legislation does provide some additional proteclion to 
volunteers. While the protection is not universal, at least in the area of negligence 
suits it will clearly be more difficult for plaintiffs to meet the heightened burned of 
proof required under most of the new legislation. This should ultimately reduce the 
incidence of suit through discouraging potential plaintiffs.

In addition, some types of lawsuits will be more significantly affected. One type ct 
suit, for example, which caused consideraDle unrest among non-profit board 
members, was the suit which arose over a program or activity conducted by the non­
profit, during which someone was injured. In addition to suing the non-profit agency, 
many plaintiffs were also filing against individual board members (many of whom had 
considerably more assets than the non-profit agency). The' requirements in the new 
legislation for demonstration of active participation or involvement in the actual 
wrong-doing should substantially reduce this type of suit.

2 . Impact on Insurance
Impact of the legislation on insurance is much harder to predict, and depends on 
whether one thinks that the pricing of insurance premiums is directly related to 
risks. The period since enactment of the new legislation has been too short for 
empirical demonstration of any reduction in rates. On an inferential basis, a few more 
companies are now advertising the availability of Directors and Officers insurance 
coverage for board volunteers.

One negative result in the area of insurance has been a tendency toward over-reaction 
in the volunteer community in estimating the amount of protection provided in the new 
legislation. This has led to some agencies deciding that they could safely cancel or fail 
to renew insurance policies. Such an action is clearly not justifiable solely as a result 
of the legislation, both because of its lack of universal coverage and because of the 
benefit of insurance in providing assistance in defending against even frivolous suits.

3 . Impact on Volunteering
Quantitative statistics are also tacking on the potential impact of the legislation on 
volunteering. Since no data exists on any present deterrent effect that litigation has 
had on volu :eer involvement, it is difficult to predict to what extent this remedy may 
alleviate fear among potential volunteers. Inferential data exists concerning non­
profit board volunteers: a study conducted in 1986 by the National Association of
Corporate Directors found that only 36%  of those responding said they would serve on 

not-for-profit boards that did not have insurance protection.5 A study by the Opinion 
Research Center for Peat, MarA/ick found that 6 %  of the survey respondents reported 
having a person resign from their board because of concern over potential liability and 

8 %  reported having had a potential board member refuse to join the board.5

The most significant quantitative impact that the legislation may have on volunteering 
may well occur on a sectoral basis. Under current patterns of state legislation there is 
wide diversity in which organizations are covered, and within a given state large 
areas o' the volunteer community are often outside the protection offered by the 
legislation. This opens a potential scenario in which those organizations that are 
within the protective purview of the new legislation may utilize that protection to gain 
a competitive advantage in recruiting both service volunteers and board memcers. 
While the actual increase in safety generated by the new legislation may be small ,n 
terms of absolute probabilities, a targeted marketing campaign could certainly ma*e 
use of the new legislation tc remind volunteers that they do not need to face even a



slight risk of suit. Particularly among more affluent board volunteers, this additional 
safeguard could make a substantial difference.

4 . Impact on Volunteer Management
A final area in which the new legislation should have an immediate impact is on 
organizational practices regarding volunteer management. These should be 
significantly influenced by two requirements within the legislation.

One primary ^rea of legal concern in the new legislation lies in the determination of 
when the protection given by the statutes will vest. The question to be decided here is 
how one determines what lies within the 'scope of employment' and "duties" of each 
volunteer.

The second area of concern will be the establishment of indicators that in the 
performance of Jhose duties a volunteer demonstrated sufficient care to avoid a 
labeling of "wanton' or 'willful."

The combination of these two factors will make it extremely important that the 
organization establish a system of volunteer management and administration that 
ensures that these two concerns are met. Key elements of this system would include:

1. A clear volunteer tracking system that establishes when volunteering 
starts and stops. This will be especially important in those instances 
where collaborative programs are being undertaken (such as a joint 
project between a government program and a non-profit agency) in 
which one o,' the participating agencies is not covered by the protective 
legislation. In this instance, to whom does the volunteer "belong"?
:f an agency loans or refers its membership to other groups for snort­
time volunteer jobs, for whom is the volunteering taking place? This 
will be of particular significance to the new corporate volunteer 
programs that have been established in the 1980s. Memos of 
agreement and record-keeping systems will prove essential 
in quick.y establishing organizational connection.

2 . Clear and up-to-date volunteer job descriptions. One method for helping 
in the above situation and in clearly defining a volunteer's 'scope of 
employment' will lie in mantaining job descriptions that accurately 
match and describe the functions that the volunteer is undertaking
for the agency.

3. Better training for volunteers and staff. ■ Efforts to demonstrate that
the behavior of the volunteers was not too extreme to warrant protection 
will be enhanced by a training program that establishes 'proper 
procedures' and prepares volunteers for anticipated tasks.

4 . Rewards to Agencies that Practice Risk Management. Equally important 
to agencies will be upgrading of risk management practices designea to 
identify those areas of potential danger in the provision of volunteer 
services and to create management and training systems to prepare 
volunteers for anticipated dangers.

”he most long-standing impact of the new legislation may well lie in the fact that m an 
indirect manner it will significantly reward those groups with the best management 
oractices. Those groups who operate volunteer programs without an organized system 
are the most likely to meet difficulties in defending against suit under the new 
egislation. Some states have attempted to encourage volunteer-utilizing agencies n a 
more direct fashion. Early drafts of the Arkansas liability protection legislation



contained requirements on agencies for the provision of written volunteer job 
descriptions, training programs, and personnel to manage and supervise volunteers. 
This language was removec in the legislative deliberations, but the intent of the 
language will certainly be re-created as court cases outline the need for good volunteer 
management.

5 . Impact on Service Recipients
Two potential areas of impact on service recipients may be affected by the new 
legislation. The first involves the additional possibility that some types of volunteer 
work will continue to be done. The areas of volunteering most affected by fear of 
litigation have been those involving volunteer driving and those involving primarily 
physical activity (home repair, coaching, etc.). The new protective legislation may 
make it much easier to continue to recruit volunteers for programs in these areas. 
The exception, of course, will lie in those states which have exempted from protection 
suits involving vehicles, as 8 states have already done (see Appendix 3).

The second area of pov»- i mpac t  on service recipients lies in the claim voiced 
during legislative deli'c• -..urt of the legislation that removal of the fear of lawsuit 
will diminish the quality of service provided to clients becau .a it removes an incentive 
for the volunteers tc perform at high standards. Several states have attempted to deal 
with this problem by enacting legislation that still allows for the volunteer-utilizing 
organization itself to bring suit against the volunteer, an act which presumably could 
be initiated in the event that the volunteer was involved in unsatisfactory performance 
of his duties.

6 .  Impact on Social Service Agencies
Overall, given the factors discussed above, the liability protection legislation should 
have a small, but significant, impact on social service agencies. If nothing else, the 
legislation counter-balances the hysteria over lawsuits that has stifled the 
development of volunteer programs in some agencies. It removes a disincentive for 
volunteering that has been growing steadily, particularly among board volunteers. 
And it opens the door for re-negotiation over insurance rates and coverage. The only 
'negative* impacts of the legislation lie in the imposition of requirements of better 
management of volunteers, something which the agencies probably should have been 
doing already and which the agencies will certainly benefit from in more ways that 
simply acquiring liability protection.

Conclusion

Three final conclusions can be made about the new protective legislation:

1. It is probably here to stay and will probably spread to all states 
within a short period of time. The degree of legislative enthusiasm 
which resulted in 36 states enacting legislation in 16 months without 
any coordinated national campaign (and occasionally no organized 
local campaign) is not likely to quickly diminish.

2. It cannot be ignored. Ultimately the legislation could have a major 
impact on the volunteer management practices of almost all 
organizations.

3. It's final impact will probably be positive. The legislation will 
probably result in benefits lo volunteer-utilizing organizations in 
the areas of insurance, volunteer recruitment, improved retention 
of volunteers, and ability to better provide assistance to service 
reciDients.



What is equally clear, however, is that in the next five years the overall situation 
created by the new legislation will be extremely confusing as each state faces a period 
of legislative amendment and interpretation of the legislation within the courts, and as 
each organization faces a re-consideration of its volunteer management techniques. In 
a very real way, despite the fact that 36 states have already acted, the true effort for 
gaining protection from suit for volunteers is just beginning.



Footnotes

1. Opinion Research Corporation. Directors and Officers Liability: A Crisis in the 
Making (Washington: Peat Marwick) 1987. p. 6.
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Child Today (September/October 1986).

4. Kahn, "Legal Issues in Volunteerism: Preliminary Survey Results," Journal of
Volunteer Administration (Winter 1984-86).

5. Opinion Research Corporation, p. 12.

6. Opinion Research Corporation, p. 7.



Appendix 1 
Case Citations

Direct Service Volunteers

!. Scottsdale Jaycees v. Superior Court i < Ariz. App. 571. 499 P.2d 185 (1972)
(volunteer involved in automobile accident en route to convention)

2. Sokolcw v. City of Hodg 41 Cal. 2d 668, 262 P. 2d 841 (1953)
(hospital auxilian in accident at fundraiser)

3. Malloy v. Fong 37 Cal. 2d 356, 231 P. 2d 241 (1951)

(volunteer divinity student causes automobile accident)

4. Leno v. YMCA 17 Cal. App. 3d 651, 95 Cai. Rptr 96 (1971)
(volunteer scuba instrutor involved in drowning of student)

5. Triniiy Lutheran Church v. Miller 451 NE 2d 1099 (1983)

(volunteer driver injures motorcyclist while delivering holiday gifts)

S. Garcia v. Herald Tribune Fresh Air Fund 51 A.D. 2d 897, 380 N.Y.S. 2d 676 (1976)

(volunteer host family involved in drowning of child)

7. Davis v. Shelton 33 A.D. 2d 707, 304 N.Y.S. 2d 722 (1969), appeal dismissed 26 N.Y. 2d 829, 
257 N.E. 2d 902(1970)

(Boy Scout volunteer involved in accident where scout falls out of tree)

8. Ricker v. Boy Scouts of America 8 A.D. 2d 565, 183 N.Y.S. 2d 484 (1959)

I njury caused by volunteer scout master at scouting event)

9. I iaxler v. Momingside 10 Wash. App. 893, 521. P. 2d 946 (1974) 

i /olunteer driver involved in accident while delivering package)

10. Manor v. Hanson 120 Wis. 2d 582, 356 N.W. 2d 925, (Ct. App. 1984)
(volunteer driver for senior transportation program involved in accident)

Board Volunteers

1. Mountain Top Youth Camp Inc v. Lyon 20 N.C. App. 694, 202 S.E. 2d 498 (1974)
(corporate director sued for self-dealing and waste)

2. Stern v. Lucy Wobb Hayes National Training School for Deaconesses and Missionaries,
381 F. Supp. 1003(1974)

(hospital board sued for breach of fiduciary duty - 'Sibley* hospital case)

3. Jackson v. Statler Founaation 496 F. 2d 623 (1974), cert, denied, 420 U.S. 927 (19751

(founcation board charged with Discrimination in granting of funding)

4. Goicing v. Salter 107 So. 2d 348 (1958)

(hospital board sued for failure to Drotect property by not having adequate insurance ana 

not collecting debts to organizat.on)

5. Warren v. Reid 331 S.W. 2d 847 (1960)

-.board suea regarding conflict of interest in granting of laundry services contract)

5. F'anzolau v. Monardo 166 Cal. Rotr. 610 (1980)

board memoer sued 'or conflict cf interest througn service on muitiole nosoitai ooarcsi



Harris at al v. Attorney General 31 Conn. Supp. 93. 324 A 2d 279 (1974) 

(board sued regarding maintenance of prudent level of insurance)

8. Newman v. Forward Lands, Inc 430 F. Supp. 1320 (1977) 
(board sued for improper placement of funds)

9. Tiliman v. Wheaton-Haven Recreation Association, Inc 517 F. 2d 1141 (1975) 

(directors held liable for violation of Civil Rights Act)

10. Lefkowuz v. Museum of the American Indian (Heye Foundation) No. 41461 - 75 (Sup. Ct., 

N .'\ Co. 1975)

(board sued for mismanagement, granting false tax evaluations of donations)



*
IRC Classification of Tax Exempt Organizations

IRC Section Type of Organization

401 (a) Qualified pension and/or profit sharing plans

501 (c)(1) Corporations organized under Act of Congress

501 (c)(2) Title holding corporation for uxempt organizations

501 (c)(3) Religious, educational, charitable, scientific, literary, testing for public safety,
or prevention of cruelty to children or animals organization

501 (c)(4) Civic leagues, social welfare organizations, locaJ associations of employees

501 (c)(5) Labor, agricultural and horticultural organizations

501 (c)(6) Business leagues, Chambers of Commerce, real estate boards

501 (c)(7) Social and recraation clubs

501 (c)(8) Fraternal beneficiary societies and associations

501 (c)(9) Voluntary Employee's Beneficiary Associations

501 (c)(10) Domestic fraternal societies and associations

501 (c)(11) Teachers' retirement fund associations

501 (c)(12) ■ Benevolent life insurance associations, mutual ditch or irrigation companies, mutual
or cooperative telephone companies

501 (c)(13) Oemetary companies

501 (c)(14) State chartered credit unions, mutual reserve funds

501 (c)(15) Mutual insurance companies or associations

501 (c)(16) Cooperative organizations to finance crop operations

501 (c)(17) Supplemental employment benefit trusts

501 (c)(1p) Employee funded pension trust

501 (c)(19) Post or organization of war veterans

501 (c)(20) Group legal sen/ices plan organization

501 (c)(21) Black lung benefits trust

501 (c}(22) Withdrawal liability payment fund

501(0(23) Veterans Organization

501(0 Religious and apostolic associations

501 (e) Cooperative nospual service organizations

501 (!) Coooerative service organizations of educational organizations
521 (a) Farmer's cooperative associations
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Appendix 4 
State Legislation: Variations In Coverage

1. Must carry insurance to qualify 
Kansas. Maryland

2. Liable only to extent of Insurance

Arkansas. Indiana, Kansas. South Dakota. North Dakota. Texas
3. Uable If Incident Involves motor vehicle

Arkansas. Nebraska. North Carolina, North Dakota, South Dakota. Texas, Wisconsin
4. Liable if professional services

Arkansas, Maryland. North Carolina, Wisconsin
5. Uable if healthcare or hospital related 

Kansas, Maryland, Michigan, Ohio, Texas

S. Uable If based on contractua obligations

Minnesota

7. Uable If alcohol related 

Nebraska
8. Liable If based on federal cause of action

Minnesota

9. Umlt placed on amount permissible for reimbursement of expenses
Nonh Dakota

10. Recovery limited to amount of compensation

Virginia

11. Ueblllty remains to 3rd parties 
Arkansas, Lousiana

12. Liable In action brought by governmental entity
Minnesota

13. Liable If trustee In action brought by beneficiary of trust 
New York

14. Immunity granted for some criminal violations

Wisconsin
15. Uable If below generally practiced standards

Pennsylvania

16. Mu3t participate In training program 

NorthDakota, New Jersey

17. Coverage If "Nonprofit Corporation"

Arizona, California, Colorado, Florida, Hawaii, Indiana, Louisiana, Minnesota, Nevada, 
Ohio, Washington, Wyoming

18. Coverage If 501(c)

Connecticut, Delaware, Illinois, Kansas, South Dakota, Tennessee, Virginia

19. Coverage If 501 (c)(3)

Alaska. Arizona, Arkansas, Maryland, New York, North Carolina, Pennsylvania, Texas, 

Vermont
20. Coverage If 501 (c)(4)

Alaska, Texas

21. Coverage If 501(c)(6)

Indiana, Tennessee

22. Coverage If 501(c)(assorted other categories)
Missouri. North Dakota. Oklahoma

23. Coverage if "Member"

Louisiana, Minnesota



Appendix 5 
State Legislation Citations

16

Alaska 09.17.050 1986
Arizona Ch 129 §10-1017 1987
Arkansas Act 390 1987
Colorado CRS 13-21-116 1986
Connecticut PL86-338(10) 1986
Delaware Ch 81, Title 10, §8133 1986
Florida FS 607.1645 1987
Georgia 14-3-113.1 1987
Hawaii HRS 416 1986
Illinois PL84-1431 Arts 1 & 7 1986
Indiana IC 34-4-11.5-1 1986
Iowa 25A.24 1987

613A.2 1987
613.19 1987

Kansas SB 28 1987
Louisiana LRS 9.2792 1972
Maryland Ch 643 §5-312 1986
Massachusetts Ch156B §13 1986
Michigan MCL 691.1401 1986
Minnesota Ch 455 §317.201 1987
Nebraska LB 67 1987
Nevada NRS 411.480 1987
New Hampshire RSA 508.16 1986
New Jersey S3 678 1986
New York NYL 375 §11-13 1986
North Carolina Art 43-B §1-539.10 1987
North Dakota §10-24-05 1987

HB 1080 1987
Ohio ORC 2305.38 1986
Oklahoma Title 18 §865 1986
Pennsylvania Title 42 §832.2 1986
South Dakota SB 1317 1987
Tennessee 28-3-301 1986

29-20-201 1986
Texas Title 4, Ch 84, §84.001 1987
Vermont S 37 1987
Virginia §13.2-870.1 1987
Washington RCW 4.24 1986
Wisconsin Act 13 1987
Wyoming WS 1-23-107 1986



Appendix 8 
Faderal Leglalstlon: Analysis of HR911

B a c k g ro u n d :

HR911, the Volunteer Protection Act of 1987, was introduced on Feb. 2, I987 by Reo. Jonn Porter 

(R • IL). Identical legislation has been introduced in the Senate (S.929, Melcher, D - M7), An earner 
version of the legislation had been introduced by Rep Porter during the 99th Congress.

In the House the legislation has been referred to the Judiciary Committee, and has approximately *-5 

co-sponsors.

C o v e ra g e :

The essential elements of the Porter bill are as follows:

1. Organizational Coverage: Protection is extended to non-profit 
organizations and governmental entities. A non-profit is described 
as a 501(c) tax exempt organization.

2 . Volunteer Coverage: Board and direct service volunteers, with 

a $300 limit on compensation received.
3 . Limits on Protection: The volunteer must act in good faith and within 

the scope of duty, and must not have demonstrated wilful or wanton 
misconduct. The volunteer is still liable to the volunteer organization 
and to any governmental entity. Protection is extended as immunity 
in civil liability for 'damage or injury".

Overall, the Porter bill is a quite standard version of much or the current state legislation.

L e g is la t iv e  P rospects :

The Porter bill is intended to provide a 'model' for state legislation and to encourage states to enact 

some type of legislation. To encourage states, the bill has an ‘incentive’ clause througn which states 

which fail to enact legislation would lose 1 %  of their Title XX Social Services Block Grant allotment 

during each year in which they lacked legislation. To meet the requirements of the bill, a state must 
certify to the Secretary of Health and Human Services that it has enacted legislation wmcn 

"substantially complies" with the types of protection in the Porter bill. The bill is being supported Oy a 
variety of national voluntary organizations and coalitions.

Resistance to the bill comes on two grounds:

1. Defr'ence to state legislative perogative. Few Congressman are enthusiastic 

about pressuring their State legislatures to enact legislation. They aro 
particularly not enthusiastic regarding legislation which would force their 

state legislatures to re-draft bills which they have already passed. On 

balance, although 34 states have passed some type of volunteer legislation, 

the vast majority probably could not demonstrate "substantial compliance* 

with the Porter bill. The major areas of obvious differences would lie in 

extension of protection to direct service volunteers (which only 15 states 
currently do) and extension of protection to governmental entities (done in 
only 7 states).

2. Resistance to the enforcement mechanism. Those states not comDlying 
with the Porter bill are penalized by loss of Social Service Block Grant 
funding. There is opposition both among the Congress and among many 

social service voluntary organizations to this approach. The opposition 

finds it quite inappropriate to encourage protection by threatening 

funding to the very programs for which the volunteers are serving.

it s m fact likely that the Porter bill could pass much more quickly if it were simolv mtrccucec as an 

notional model for protective legislation that was receiving the endorsement ana suoacrt : •  •~e - S 

Congress. Such an alteration in approacn would still be of assistance to state eifons :o orai: sens c e 
egislation and would avoid both areas of opposition cited above.
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STATE REFERENCE ORG COVERAGE VOL COVERAGE PROTECTION

Bold = Enacted X = Exceotion

AK

AZ

§09.17.050 86 NP corp; public or NP hospital; 
school Bd; municipal Bds 

(NPcorp = 501c3orc4)

ARS 10-005 86 Profit & NP Corp

Board, commission

Board

Xgross negligence 
Xto corporation

None, can indemnify, 

self-insure

§36-919 86 Ch & NP Corp involved in

food distribution

Ch129 §10-1017 NP Corp 
87

Officer; Volunteer; 
Organization

Board

Xgross, reckless, 
intent

Xwillful, gross: Org 

must amend Articles 

of Incorporation to 

qualify; Xto corporation 

and members

AR Act 390 of 87

CA

CO

HB1077 87

Ch 720, 
§5231.5 86

CRS13-21-116
8G

St/local govt; com vol org, 

or 501 (c)(3)

Govt entity; NP corp 

w/IRS tax exemption

NP public benefit corp

NP corp

"any person who 

provides goods or 

services w/o finan­

cial compensation"

Board, commission

Board

Board

Not vicariously liable; 

Not liable acts/omission 

Xto extent of insurance 

for ordinary neg; Xbad 

faith, gross negligence; 

Xoperation of motor 

vehicle, boat, etc;

Xprof licensed services; 
Protection limited to 

beneficiary of vol's 
services

Xordinary, gross 

negligence; intent

Act in good faith, best 

interests, pruoent care

Xwanton or willful act

CRSl 3-21-116 

l2)(aj 86
Ind; corp; assoc; partnership All acting for benefit 

of another or to pro­

tect health or safety

Act :n ccca faith

CT ?L86-33S(10)
86

501(c) Board Act in gooo ‘aith. witnin 

sccoe: Xwmful. wanton

DE Ch81, title 10 

§8133 86

501(c) “trustee, ciroctor, 
officer, agent, 

worker"

No civii damages for 

any negligence 
Xmotcr ven.;c:e to 

extent of insurance



Sports vols 

Org, stall. Board

H41186 NP

Ch68, title 16 501(c)
pari IV. subchap 

VI 87

No liability in con­

struction or main­

tenance o( parKlana

FL HB1096 87 

FS607.1645
501(c) (3.4.5,6) Board Xbreacn of duties; 

Xviolation of criminal 

law; Xderive improper 
benefit; XrecKlessr.ess. 

bad faith, willful, 

wanton

GA

HA

IA

IL

H209 87 

14-3-113.1

HRS416 86 

25A.24 87

NP corp Board

613A.2 87

SF471 87 

§613.19

HF630 87 

232.13

PL84-1431 

Art 1 86

PL84-1431 

Art 7 86

NP corp

State Govt

Municipality

NP Corp; unincorporated 
association

State govt

Local public entity 

501(c)

Boara

Commission,

volunteer

Jommission,
volunteer

Board, Volunteer

Com Service Vol

Bd. commission, 

volunteer

Board

Act in good faith, like 

ordinarily prudent 

person (No aaditionai 
liability protection)

Xgross negligence

Xintential misconduct, 

knowing violation of 

law, or transaction in 

which ierives improper 

benefit

Xintentional misccrcuct, 
knowing violation cf 

law, or transaction in 

which derives improper 

benefit

Xintentional misconcuct, 

knowing violation of 

law, or transaction in 

which derives improper 
benefit

State accepts liability 
for child given 

community work 

assignment

xwillful, wanton

Xwillful, wanton

IN

Ch 32 §103.70 501(c)(3)

87

IC34-4-11.5-1 

36

St/local Govt; NP coro; 
Business trade assoc

Eoard, Vols

uoaro, commission

X'viilful, wamon; 

Xto corporation

Liacuity limitea to .~s 

coverage; f "o 

coverage, tren im pure



Good faith, within 

scope, Xwilfull, reck­

less, Xto govt entity,

Xto org, Xcause based 
on federal law, Xbased 

on contractual obliga­

tion (amen.es §317.201)

HF141 87 ‘Director, officer, 

trustee, member or 

agent'

NP org exempt 

MS240.05
under

87bil! HF278/ 

SF230

NP org Sports vols; corp

HF467/SF404 

87 (in HF141)
NP corp Vol fire chief Not liable to firefighters 

or others for oerfor- 

mance of firefighting or 

related activities

MO

NB

NC

RSMo537.037
86

LB 67 of 87

87bill LB 123

HB152 87 

Art43-B §1- 

539.10

Any person

501 (c)(2.3,4,5,7,8,11 

or 19)

NP sports program 

501(c)(3)

Emergency care

Board

Sports vol 

Direct service vol

If trained in first aid. 

Xgross negiigence, 

wiilful, wanton acts

Act within sccoe:

Xwillful, wanton:

Xto corporation;

Xvenicle cr alcohol 

reiateo

Xreckless

good faith & reasonable; 

Xgross, wanton, intent; 

Xmotor vehicle; Xprof 

services above extent 

of insurance

87 biH,'HB713 Clean-up vols

ND §10-24-05 

subsection 87

HB1080 87

NH RSA216-A; 
3-h 86

501(c) (3,4,5,6,7,10,19) Board

NP orgs 

NP orgs

Govt

Volunteer 

Sports vols

Parks volunteers 
jncar suoervision

Act in good faith, scope; 

Xwillful, gross; Xreim- 
bursement of expenses 

above S2COO; Xreceipt 
of compensation

Act in sccoe; Xwillful, 

gross; Xvenicle 

Act within sccoe; 

participated in training 

ana safety program; 

Xwuiful, gross:

Xvehicle: Xexercis.ng 

supervision; Xoart o: 

•scucanor.a " S t . t u t  o n

Ccverec ov state ton 

c.a.ms protect.on

RSA 508.16 86 Ch ergs 8 societies Scare

.var.fen



VIUUt> , AVUIUIIIUUI

who delivers health 
care services in 

medical facility

willful.w'anton, intont; 

Xon'y to oxtont of 

insurance

LA

MA

RS9:2792 72

Ch1568 §13 
06

Public, charitable or NP 

hospital, or organization

NP Corporation

Board; •member’

Director, officer

Not liable to any who 

receive benefits

Articles of organization 
may eliminate cr limit 

liability to ccro cr 

memDershio Xbreach 

of loyalty, baa faith, 

intent. cc..f!ict of int. 

Xonly to sharenolriers 

or members

ME

? 87

87 bill, Subst 
HB6134

N33

501(c)(3)

Board

Board

Xgross negligence, 
intent; Xrelated to 

ccmmerciai activities, 
including FR; Xvenicle

Xgrcss negligence, 

recklessness, .n.tent

MD

Ml

Ch643 §5-312 501(c)(3)

86

Board; vol employee

87 bill HB1178 501(c)(3)

87 bill HB1425 501 (c)(3), Xhospitals

87 bill SB165 501(c)(3)

MCL691.1401 St/local agency,

86 pol. sub-division

MCL450.1561 Corporation, including

86 M3

"Officer, trustee, or 

other person"

Vols who render 
health care services

Dup of HB1178

Bd; commission, 

volunteer - must be 

"specifically 

designatea"

3oard

Org must carry Ins; 

Xmalice, gross 

negligence. Xto Att Gen 

Xhealth care mal­

practice

Xauthorizes. approves 
or actively partici­

pates; Xratifies;
Xwillful, wanton;

Xto Att Gen

Xwiilful, wanton, 

gross, intentional

Xgrcss negligence 

Xhospital cr med care 

facilities

Right to incemnfica; cr 
Corp can eliminate 

liability to Ccro or to 

sharenoiders Xbresc:: 

of dutv. Xbac raitn cr 
intent or cor1.lot of 

interest

MN Ch455 §317. NP ccro Bcarc

201 36 cv 'enscn c*

:-n o cr carte cat.cn'

na



membership or partici- 
cation"

Nol liable lo those 
in sponsored soorts 

event; if minor, must 

nave carental waiver

Corporation Ollicors, agonts. 

emDloyees

SD §23A-28-11 Any recipient Organizations

86 of community service defendants

§47-22-65

86

Ch 47-23 87

NP corp 

501(c); hosp

Board

Board

Xgross negligence, 

willful, wanton; h-o 
only to extent o- 

■nsurance

None, can incemmfy 

Xwillful, wanton

HB131787 501(a), 501(c), hospita1, 
govt entity

Board, service vol. 

Commission

TN

TX

28-3-301 86

29-20-201 86 

87bill HB24

87bill HB201

87bill HB202

87bill S3201

87bill SB237/ 
HB554

501(C)(3), (c)(6), 

electric cooperatives

Govt boards, commissions

NP corp

87bill HB104 NP corp

Any person 

--1 (a),(c)(3)

NonhospNP

State govt; Bd of higher 
education institution

NI: Corns

Board

Board

Board

Volunteer

Court-aDptd
volunteer

Bd; volunteer

Organization

Bd; volunteer; 

ccurt-orcra service

Scare

Act in gcca faith 3> 

within sccoe. Xw: fui. 
wanton. Xmotor 

vemcle. Xto extent c: 

.nsurance (Xfor Scare)

Xwillful,wanton, grcss

Xwillful, wanton, cross

Xgrcss negligence; 

Xcorporaticn, share­

holders

Must be unaer super­
vision of director cr 

raid emplovee

Xwiilful, grcss

Must act in coca far." 

ana within sccoe c; 

duties: Xwillful, war.:; 

intentional; Xto ccro 
Limit clacec on 

monetary damages

Not cersona.V ■ ao.e 
f within sccoe o: 

duties

Xintert: Xto Coro.



87bill HB237 Good faith, acting in 

scooe; Xwillful, wanton, • 
gross: Xto corp

food distribution

501(c) "Any Voluntoer*

Xgross, reckless

NJ NJSA 2A: NP org Sports volunteer
62A-6 86

2A:53A-7 87 N° corp, society, Board, volunteer

association; NP federation

NY NY Laws 375 
§§11-13 86

501(c) Board

NV NRS411.480 
87

NP corp, assoc, org 

formed under laws of state
Board

OH ORC2305.38
86

Non-hospital, charitable 

NP corporation under 

ORC1702

Bd; volunteer

OK Title 18, 501(c) Board
§865 86

Title 18, §867 501(c) Board
87

PA Title 42 NP assoc Sports volunteer
§8332.1 86

Title 42. 501(c)(3) Board
§8332.2 86

Rl 37billLeg init NP Org Board
S6A

37bill S85 501 (c); govt entity Boara; Direct

service volunteer

37b:!l S4C 501(c) =cnra

Not liable to player or 

particioant if trained, 

acting w/suoervison;

Xin educational inst; 

Xmotor vehicle; Xwillful 
wanton

Xreci'.less disregard; 

Xwillful, wanton;

Xmotor vehicle

Xgross negligence, 

intent; Xto corporation

Xintent, fraud or 

knowing violation o: law

Xpricr knowledge ana 

approval, cr ratification 

Xwiiiful, wanton, cr 

intentional

Not responsible for acts 

of employees or other 
directors Xown 

negligence or intent

Xbreach of duty to 
Corp; Xbaa faith, intent; 

XimDroper personal 
benefit

Xbelow generally 

practiced standards; 

Xtransportation;

Xrelate to care of 
playing area

Xbelcw generally 

practiced stancarcs

Xbad faith, intent, 

derive rrorccer oen.e:-:

Act in gccc taith an.c 
.vitnin sccce; Xwc 

wanton; Xto agency

Act n oocc :n ana ••

sccoe. .vantcn



UT SB214 86 NP corp

(Gov veto)

Board

XBd member liability 
lo o rgan iza t io n  and Us 
members

VA §13.2 870.1 87 Corp Board Liable only to amount 

of compensation: Xwni 

ful, knowing violation

VT S37 87 501(c)(3) Boara Good faith. Xwillful. 

wanton

WA RCW4.24 sec NP corp 
86

Board Xgross negiigence, 

Xto corporatioi.

WV

RCW7.70 Public or private hospital
86

Board

Wl Act 13 of 87

87bill SB65

87biH it?

NP corp; credit un.on; 

fraternal benefit insurance

NP org

State +local ciovt; NP 

corp; other similar corps; 

cosiness trade assocs

Board; vols

Organization

Board

Not responsible for care 

by health care provicer 

Xgross negligence in 

granting privilege

Bd; Xcontnct of 
interest; criminal viola­

tion Xreascn to believe 

conduct unlawful: Wilful 

misconduct.

Vol: criminal violation 

Xreason to believe 

conduct unlawful; 

Xvehicle related; 

Xprofessional services

Limits liability of org 
assigned chiidren under 

supVised work program 
to 525,000

Xto extent of insurance: 

if no insurance, then 

immune

WY W S t-23-107 

86
NP corp; government Boa.d, commission Xintentional tort cr 

lileaal acts

Draft: Do Not Reproduce without Permission 
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100 th  CONGRESS T  T  T H  -« -*!
1s t  S e s s io n  H. K. 911

To encourage the S ta te s  to enact legislation to g ran t immunity from persona l civil 
liability, under c e r ta in  circum stances, to vo lun teers working on b ehaif of 
nonprofit o rgan iza tion s and governm ental en tities.

IN T H E  H O U SE  OF R E P R E S E N T A T IV E S
February  2, 1987

Mr. P o b t e b  (for h im self. Mr. P u b s e l l , Mr. E d w a r d s  of Oklahoma. Mr. D e n n y  
S m i t h , Mr. La g o m a b s i n o , Mr. T o w n s , Mr. M u b p h y , Mr. Fe i g h a n , Mr. 
W o b t l e y , Mr. M b a z e k , Mr. P e n n y , Mr. E c k a b t , Mr. S u m  a . Mrs. 
J o h n s o n  of C onnec ticu t. Mr. P a c k a b d , Mrs. B e n t l e y , Mrs. V u c a n o - 
v ic h , Mr. A t k i n s , Mrs. C o l l i n s , Mr. E s p y , Mr. R o b in s o n , Mr. P a s h - 
a y a n , Mr. D a b d e n , Mr. M t e b s  of In d ian a , Mr. B e v i l l , Mr. W e l d o n , and 
Mr. D a n ie l ) in tro du ced  the following bill; which was referred join tly to  ine 
Committees on the  Ju d ic ia ry  and W ays and M eans

May  27. 1987

Additional sponsors: M r. K e n b y ,  Mr. M a r t i n e z ,  Mr. Q u i l l e n ,  Mr. E v a n s .  Mr. 
B i l i b a k i s ,  Mr. G r e e n ,  Mr. B i a q g i ,  Mr. D a v i s  of Illinois. Mr. S a x t o n ,  
Mr. K i l d e e ,  Mr. H i l e b ,  Mr. S h u m w a y ,  Mr. I n h o f e ,  Mrs. R o u k e m a ,  Mr. 
C b a n e ,  Mr. R i c h a b d 80N, Mr. G o o d l i n o ,  Mr. M a b l e n e e ,  Mr D a v i s  of 
M ichigan, Mr. B a b t l e t t ,  Mr. C h a n d l e b ,  Mr. H o l l o w a y .  Mr. S t u m p ,  
Mrs. M o b e l l a ,  Mr. C l i n o e b ,  Mr. G a l l o ,  Mr. L u j a n ,  Mr. P e p p e b ,  Mr. 
C a b p e b ,  Mr. S e n s e n b b e n n e b .  Mr. K o l b e ,  Mr. S m i t h  of New J e r s e y . 
Mr. Y a t b o n ,  Mr. B o e h l e b t ,  Mr. H y d e ,  Mr. U p t o n ,  Mr. S c h u l z e .  Mr.
M c C l o s k e y , Mr. La t t a , Mr. B l i l e y , Mr. B a d h a m , Mr. R a v e n e l , Mr.
M c K i n n e y , Mr. S t a l l l n g s , Mr. J a c o b s , Mr. E m e r s o n , Mr. B o u l t e e , 
Mr. G ra y  of E linois, M r. B u b t o n  of Ind iana , Mr. F u s t e b , Mrs. M a r t i n  of 
Illinois, Mr. S u n d q u i s t , Mr. H a s t e b t , Mr. R o e , Mr. P e t b i , Mr. R o w - 
l a n d  of Connecticut, M r. H o b t o n . Mr. Lo w e r y  of California, Mr. S o l a k z . 
Mr. G b a n d y , Mr. F a s v e l l . Mr. C l a b k e , Mr. Mi l l e b  of W ashington. Mr.
R e g u l a , Mr. B u n m n o . Mr. M c C o l l u m , Mrs. Me y e b s  of Kansas. Mr. L i-
PiNSKi, Mr. K o l t e b . Mr. Ma c Ka y , Mr. S c i t u e t t e . Mr. B u e c h n e h . .Mr. 
D o n n e l l y , Mr. L e w i s  of Georgia, Mr. Ya t e s , and Mrs. S m i t h  of 
N ebraska



A BILL
To encourage the St *o enact legislation to g ian t immunity 

from personal ci\il liability, under certain circumstances, to 
volunteers working on behalf of nonprofit organizations and 
governmental entities.

1 Be it enacted by the S ena te  and  House of Representa-

2 tives of the United S ta les of America in  Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Volunteer Protection Act

5 of 1987“

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) F in d in g s .— T he Congress finds and declares th a t—

8 (1) w ithin certain S ta tes, the willingness of volun-

9 teers to offer their services has been increasingly de-

10 terred by a perception th a t they thereby put personal

11 assets at risk in the event of liability actions against

12 the organization they serve;

13 (2) as a  result of this perception, many nonprofit

14 public and private organizations and governmental en-

15 titles, including voluntary associations, social service

16 agencies, educational institutions, local governments,

17 foundations, and other civic programs, have been ad-

18 verseiy affected through the withdrawal of volunteers

19 from boards of directors and service in other capacities:

20 (3) the contribution of these programs to their

21 communities is thereby diminished, resulting in fewer 

• int an sc
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1 and higher cost programs than wooJd be obuinablr u

2 volunteers were participating;
J ir  -V.3 (4) the unpredictability t .  ..auility awards and doc-

4 trines has added to the high cost of liability insurance

5 by making it difficult for insurers and self-insurers to

6 project their liability with any degree of confidence and

7 has adversely affected the ability of nonprofit organiza-

S tions to obtain liability insurance coverage for volun-

9 teer directors and officers with respect to their personal

10 capacities; and

11 (5) because Federal funds are expended on useful

12 and cost-effective social sendee programs which

13 depend heavily on volunteer participation, protection of

14 voluntarism through clarification and limitation of the

15 personal liability risks assumed by the volunteer in

16 connection with such participation is an appropriate

17 subject for Federal encouragement of S ta te  reform.

18 (b) P u e p o s e .— It is the purpose of this Act to promote

19 the interests of social sendee program beneficiaries and tax-

20 payers and to sustain the availability of programs and non-

21 profit organizations and governmental entities which depend

22 on volunteer contributions by encouraging reasonable reform

23 of State laws to provide immunity from civil liability to vol-

24 unteers s e n in g  with nonprofit organizations and govemmen-



1 tal entities for actions undertaken in good faith on behalf of

2 such organizations.

3 SEC. 3 NO PREEMPTION OF STATE TORT LAW.

4 Nothing in this Act shall be construed to preempt the

5 law’s of any State governing to rt liability actions.

6 SEC. i. LIMITATION ON LIABILITY FOR VOLUNTEERS.

7 (a) Im m u n i t y  f o e  V o l u n t e e r s .— Excep t as provided

8 in subsection (b), any volunteer of a nonprofit organization or

9 governmental entity shall be immune from civil liability in

10 any action brought in any court on the basis of any act or

11 omission resulting in damsge or injury to any person if—

12 (1) such individual was acting in good faith and

13 within the scope of such individual’s official functions

14 and duties with the organization or entity; and

15 (2) such damage or injury' was not caused by will-

16 fill and wanton misconduct by such individual.

17 (b) C o n c e r n in g  R e s p o n s ib i l i t y  o f  V o l u n t e e r s

18 W i t h  R e s p e c t  t o  O r g a n i z a t i o n s .— Nothing in this sec-

19 tion shall be construed to affect any civil action brought by

20 any nonprofit organization or any governmental entity

21 against any volunteer of such organization or entity.

22 (c) No E f f e c t  o n  L i a b i l i t y  o f  O r g a n i z a t i o n .—

23 Nothing in this section shall be construed to affect the liabil-

24 ity of any nonprofit organization or governmental entity with

25 respect to in jur/ caused to any person.

4
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1 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

2 SOCI.iL SERVICES BLOCK GRANT ALLOTMENTS.

3 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

4 before the beginning of each fiscal year, commencing with

5 fiscal year 1989, each S ta te  shall certify to the Secretary of

6 Health  and Human Services that it has enacted, adopted, or

7 otherwise has in effect S ta te  law which substantially com-

8 plies with section 4(a).

9 (2) In the case of a S ta te whose legislature does not

10 meet in regular session between the date of the enactment of

11 this Act and before the beginning of fiscal year 1989, such

12 Sta te shall provide the certification referred to in paragraph

13 (1) before the beginning of each fiscal year commencing after

14 fiscal year 1989.

15 (b) R e d u c t i o n  o f  A l lo t m e n t .— I f  a S ta te  fails to

16 provide certification as required under subsection (a), the

17 Secretary shall reduce by 1 percent the fiscal year allotment

18 which would otherwise be made to such State to earn- out

19 the Social Services Block G rant Program  under title XX of

20 the Social Security Act.

21 (c) R e a l l o t m e n t  t o  C e r t if y in g  S t a t e s . — W ith

22 respect to any reduction made under subsection (a), the Sec-

23 retar}’ shall allot such funds among States which provide cer-

24 tification referred to in subsection (a) in proportion to the

25 emount otherwise allotted to such States.

5

•  HR 91: sc



1 SEC. 6. DEFINITIONS.

2 For purposes of this Act—

3 (1) the term “volunteer” means an individual per-

4 forming services for a nonprofit organization or a gov-

5 eramental entity who does not receive compensation,

6 or any other thing of value in lieu of compensation, for

7 such services (other than reimbursement for expenses

8 actually incurred or honoraria not to exceed $300 per

9 year for government service), and such term includes a

10 volunteer serving as a director, officer, trustee, or

11. direct service volunteer;

12 (2) the term “nonprofit o rgan iza tion” means any

13 organization exempt from taxation under section 501(c)

14 of the Internal Revenue Code of 1954;

15 (3) the term “damage or in ju ry” includes physical,

16 nonphysical, •conomic, and noneconomic damage; and

17 (4) the term “S ta te” means each of the several

18 States, the District of Columbia, the Commonwealth of

19 Puerto Rico, the Virgin Islands, Guam , American

20 Samoa, the Northern Mariana Islands, any other terri-

21 ton* or possession of the United S ta tes , or any political

22 subdivision of any such State, territo ry , or possession.

O
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Alaska State Legislature
Committees:

Chair-State Affairs 
v. chair-Judiciary 

Iblecommunications 
Special Ethics 

Legislative Council
Einance Subcommittee 

lor the L'niveisity of Alaska
Joint Committee 

ort Economic Recovery R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

February 22, 1988

TO:

FROM:

Representative Dave Donley, Chair 
House Labor & Commerce Committee

llmer

P.O. B O X  v  

Juneau. Alaska uosit 
(907) 465-4947

X \ ' P *<

%
Representative Î raW|J/ltne

SUBJECT: House Bill 517, Act relating to civil liability of 
certain volunteers"'

I would very much appreciate if you would review HB 517 and 
consider either waiving or holding a prompt hearing on the bill. 
It has support from municipalities, recreation groups, and the 
legislative committee of the American Association of Retired 
Persons.

If you would like additional information, please let me
know.

D is t r ic t  4 B  — J u n e a u



TITLE: »/\n /\c^ reiating to civil CONTACT: Col Robert E. Jent
liability of certain 269-5641
volunteers."

BILL NO: HB 517 DATE: 3/2/88
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Search and rescue missions in Alaska are the responsibility of the Alaska State 
Troopers, U.S. Air Force, and U.S. Coast Guard. All three agencies use 
volunteers to aid in the search activities. Probably 70% of all Trooper 
searches are conducted by volunteers acting under the direction of the 
Troopers. The organized volunteers are trained, equipped, and ready on a 
moment's notice. All search and rescue agencies depend on the volunteers. 
Without volunteers our job would be more difficult and time consuming. This 
bill provides the volunteers with a degree of civil protection if someone is 
inadvertently injured during the rescue.

Uncompensated volunteers are often reluctant to assist state agencies dealing 
with emergency services because of a fear of civil liability. Others are 
unwilling to become volunteers for the same reason.

The Department of Public Safety supports this legislation.



STATE OF ALASKA 
1988 LEGISLATIVE SESSION

REQUEST
FISCAL NOTE

BILL VERSION: 
PUBLISH DATE:

HB 517

Revision Date: ____________________
Title: "An Act relating to civil
liability of certain volunteers." 

Sponsor: Representative Ulmer
Requestor: House Labor & Commerce

Agency Affected: Public Safety
BRU: Alaska State Troopers

Components: Detachments

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

rUNDING: (Thousands of Dollars)
GENERAL FUNDS
FEDERAL FUNDS
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No increase or decrease in the level of expenditures is anticipated as a 
result of the passage of this legislation.

by: Diana Page, Administrative Assistant
Commissioners

Prepared 
Division:

Approved by Commissione 
Agency: Public Safety

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone:
Date:

S^cfr€Lte:

465-4322
3/2/88

page 1 of 1



P.O. Box 102664 
Anchorage, Alaska 99510-2064

February 26, 1988

Representative Dave Donley 
House Labor & Commerce Carmittee 
Captial Rocm 13 
Juneau, AK 99801

Dear Representative Donley:

The Alaska Recreation and Park Association (ARPA) was formed in 1975.
It was the fiftieth State Recreation and Park Association to be formed 
as a branch of the National Recreation and Park Association. A.R.P.A. 
is a member of the Alaska Municipal League. The purpose of our associ­
ation is to assist in organizing all levels of park and recreation per­
sonnel for the purpose of promoting, broadening and improving park and 
recreation services in our state.

We are sending you this Resolution to urge you to support House Bill No. 
448 entitled "An Act Relating to Civil Liability of Certain Volunteers".

While volunteerism is a deeply rooted American tradition, current Alaska 
State Statutes dis< rage volunteerism through a lack of protection under 
the law. Volunteers who are acting in an official capacity in good faith, 
while helping to oversee recreational programs which have certain inherent 
risk - such as playground activities are currently putting their assets 
at risk by doing so. Passage of this bill would do a great deal to alevi- 
ate same of the liability burden from our volunteers.

Sincerely, .
Jurafie Mazeika, Pifgsident 
Alaska Recreation and Park Assoc.
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