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M EMORANTDUM
To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Workersl Compensation Hearing

The House Labor and Commerce Committee will host a public

hearing on Workers® Compensation on Thursday, November 12 from

1:30 to 5:00 p.m. in tne ground floor conference room at the
Anchorage LI0, 3111 C Street.

Your committee file contains copies of a House research report

on workers®" compensation attorney fee provisions, correspon—
dence about workers®™ compensation 1issues, a House Labor and
Commerce Committee report on legislative recommendations of
the ad hoc Labor/Managemenc workers compensation working
group, and copies of testimony by Don Koch, Division of
Insurance, regarding the recent rate increase for workers*®
compensation premiums approved by the Division.

Thursday®™s hearing will not be a teleconference although there

will be a listen-only hookup with the Fairbanks LIO. On
Friday, November 13, from 1:30 to 4:30, we will be taking
testimony via teleconference on insurance and civil justice
reform issues, including testimony on workers®™ compensation.
Communities linked to the teleconference include: Anchorage,
Fairbanks, Juneau, Soldotna, Wrangell, and Ketchikan.

Please call me or Ginger Baim at 561-7629 if you have any
guestions or need additional information.

* f
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House Labor and Commerce Coinmittee Report
Informal Workshop on Workersl Compensation
Friday, October 30, 1987
Anchorage, Alaska

On Friday, October 30, the House Labor and Commerce Committee
met in an informal workshop with the ad hoc Labor/Management
Workers' Compensation Committee to receive their initial
recommendations for legislation to address the soaring costs
of the workers' compensation system.

House Labor and Commerce Committee members present were
Representative Dave Donley, Chair, and Representatives EIlIlis
and Furnace.

The ad hoc committee
*

. . consists or five represen-
tatives frolft management/employers and five from labor organ-

izations. Members are:
LABOR
Bob Anders - Operating Engineers, member of the
Workersl Compensation Board

Ken Weist - Business Agent/Roofers
Ralph Mingo - Teamsters/Local 959
Kevin Dougherty - AFLCIO
Joe Thomas - Business Agent/Laborers Union
MANAGEMENT

"* Dick. Cattanach -Associated General Contractors
Mary Pierce -Executive Director of MICA and member

of Workers' Compensation Board
David Gottstein -Carr/ Gottstein Inc.
Steve Rehnberg -Tanagusuk Corporation
Ralph Lewis -Ketchikan Pulp & Paper

The Labor/Management working group gave a brief history of the
efforts by WCCA and others to address workers' compensation

issues. Mr. Cattanach said that the management arm of WCCA
had gotten legislation adopted in 1982 that primarily made
changes in the way benefits were calculated. He said the

legislation was biased toward management/employer interests.



WCCA was relatively quiet until last October when the Division
of Insurance approved a request for a sixteen percent increase
in workers' compensation premiums. As a result, the La-
bor/Management Committee was formed to make recommendations
for legislation that fairly weighed the interests of both
employees and employers.

The ad hoc committee has oeen meeting regularly in the last
year. At this time, they have reached a tentative agreement
on several issues aimed at reducing the cost of the system.
The committee is currently drafting legislation and both the
Senate and House Labor and Commerce Committees have expressed
willingness to introduce the legislation next session as a
committee bill

The recommendations of the committee fall into three catego-
ries. They are:

REHABILITATIVE SERVICES

The ad hoc committee recommends that an initial interview with
an injured worker be conducted by a rehabilitative service
specialist taken from a rotating roster that is not determined
by either the employee or the insurance carrier.

Testimony indicated that there are about twenty qualified CIRS
(Certified Insurance Rehabilitative Specialists) in Alaska and
that they are in agreement with the committee's recommenda-
tion.

Under the committee's recommendation, an employee may choose
to use the initial interviewer as their rehabilitative service

provider if they choose. Otherwise they may choose from the
next provider on the roster.

MEDICAL COSTS

Testimony indicated that thirty eight percent of the dollars

in the workers' compensation system go to medical costs. The
committee felt that changes to reduce costs in this area would
have a significant impact on cutting overall costs of the
system.

The committee recommends that legislation be adopted to
require physicians and other primary health care providers to
charge "usual, customary, and reasonable rates"™, as they are
required to do under statutes governing other medical insur-
ance programs such as medicare.

The committee also recommended that an IME (Independent
Medical Exam) be conducted after every fifteen visits to the
primary physician in order to cut down on what could be
unnecessary visits. If the IME determines that the client has
reached medical stability, and the personal physician



disagrees, the client will be referred to a third IME. The
Board will make their determination in each case after weigh-
ing the opinions of the three medical providers.

Throughout this discussion, the committee members expressed
concern that medical treatment not be impaired by any attempts
to reduce costs and that injured employees are not coerced
into accepting medical providers they do not want

Committee members testified that medical costs tripled in the
last three-year period even though the number of workers in
the labor force decreased. Therefore the costs are distribut-
ed among fewer workers.

Discussion followed about whether the third IME physician
should be exempt from malpractice claims in order to assure an

unbiased opinion. The third IME will not be a treating
physician, their purpose is to judge whether the patient is
medical stable (i.e. whether further treatment will improve

the workers condition).

The committee said that no consensus had been reached among
their members on the malpractice exemption provision. Repre-
sentative Donley suggested that they consider setting a very
high legal standard as opposed to absolute immunity from
liability.

The committee recommended that back and neck injuries be
scheduled in the same way other injury/disabilities are

The committee recommended that Temporary Disability (TD)
payments be limited to two years.

DETERMINING BENEFITS/AVERAGE WEEKLY WAGE

The committee recommended that when an injured worker has
moved out of Alaska, their monthly workers' compensation
payments be adjusted by the cost of living index of the area
they reside in.

The committee agreed that vested rights to pension and other
benefit packages be included for determining a workers' wage

rate, in keeping with the Supreme Court decision in Ragland v.
M-K Inc... The trade-off was that workers' compensation
benefits will be offset by retirement benefits.

The committee discussed the current method for determining the
average weekly wage for the purpose of establishing benefit
levels. They made the following recommendations:

Establish a new method for determining exceptions (when
the average weekly wage cannot be fairly determined under
the "regular" system) because twenty-five percent of the



litigation results from disputes over determining an
accurate and fair average weekly wage.

Adjust the minimum/maximum average weekly wage to in-

crease the minimum and decrease the maximum. The commit-
tee felt that the current system rewards lesser injuries
while limiting rewards for more severe injuries. Since

the greatest percentage of cases are in the lower spec-
trum, the committee felt this change would help workers
by more fairly distributing benefits, encourage business,
and help reduce overall costs.

The committee recommended that a "payment under reservation of
rights™ method be used in "last injurious exposure"™ cases
whereby the last employer provides benefits while claims are
being controverted and the employer who is ultimately deter-
mined to be liable is responsible for reimbursement

OTHER ISSUES AND RECOMMENDATIONS

The committee discussed several issues that they were not able
to reach a consensus on except to agree that the issues should
be addressed.

The committee discussed the question of whether independent
contractors who are sole proprietorships and not obligated to
carry workers' compensation coverage on themselves, are
eligible for workers' compensation benefits under a prime
contractors policy.

There is considerable confusion over the definition used to
determine whether a person is an independent contractor or an
employee. Several local business have been billed retroac-
tively for coverage on workers they hired as independent
contractors because their carrier argued that these workers
would have been found to be employees if they had been injured
and went to court.

Testimony indicated that, as a result, contractors want proof
that sub or specialty contractors carry workers' compensation
insurance before they will enter into a contractual arrange-
ment with them. The cost for a sole proprietorship to pur-
chase workers' compensation coverage is a minimum of $1,000
and could be as much as $6,000, depending on the trade and
type of work.

The committee felt the definition for determining whether a
person was an employee or contractor should be adjusted but
did not feel they would be able to reach a consensus on how to
go about it.

The committee discussed problems with the current system of
assigned risk pools (with surcharges up to 33 percent) saying



that small employers don't benefit from this system and that
it can have a tendency to encourage a callous attitude toward
safety.

The committee felt that questions about occupational illnesses
such as heart attacks and stress related injuries should be
addressed in a manner that is fair to both employees and
employers.

The committee felt that the administration of claims in
dispute took far too long and that the length of time greatly
increased costs and that definite timelines should be set to
expedite the claims settlement process.

* * * * *

The House Labor and Commerce Committee will host a public
hearing on workers' compensation issues on Thursday, November
12, from 1:30 to 5:00 p.m. in the Anchorage Legislative
Information ground floor conference room at 3111 C Street.

The ad 'eic Labor/Management committee recommendations will be
discusst.a along with public comment on a whole range of issues
affecting the Alaska Workers' Compensation system.
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October 30, 1987

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Notes for Friday's Workers' Compensation workshop

On Friday, October 30, 1987, the House Labor and Commerce

1 Committee will host an informal workshop on workersl compensa-
tion issues at the Anchorage LIO building, 3111 C street,
ground floor conference room at 1:30 p.m.

The purpose of the workshop is two fold:

1. To discuss the workers' compensation system in Alaska
and to bring committee members up to speed on current
issues and terminology.

2. To receive a preliminary report from the ad hoc
Labor/Management Workers' Compensation committee
about the issues they have been working on and about
any proposed legislation.

This is an informal worksession and members of the ad hoc
committee have been specifically invited. They are: Bob
Anders, Ralph Mingo, Kevin Dougherty and Ken Weist on the
Labor side of the team, and Mary Pierce, Dick Gattanach, Steve
Rehnberg, and David Gottstein, on the management side.
Senator Tim Kelly, Chairman of the Senate Labor and Commerce
Committee will also attend.

Members of the public or any other interested party are

welcome to attend althouah we would like to keep the group
down to a manageable size in order to have a productive
discussion. The House Labor and Commerce Committee will host

a formal public hearing on workers' compensation issuer, on
Thursday, November 12, again at the Anchorage LIO conference
room.

Your Committee file includes news articles about workers'

compensation, a statement from Don Koke from the Division of
Insurance about the recent rise in premium rates, and a copy
of a law article by Chancy Croft on rehabilitative services.

~ A3



STATE OF ALASKA
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF INSURANCE
P. 0. BOX D
JUNEAU, ALASKA 99811

Opening Comments for Public Meeting Concerning Revised
Workers' Compensation Insurance Rates to be Effective
January [, 1988.

Good afternoon. My name is Don Koch. | am a special Deputy for the Alaska
Division of Insurance. This is not a hearing in the usual sense. This is a
public informational meeting or forum designed to give you an opportunity
to hear how the worker's compensation rate filing effective on January 1,
1988 was constructed. Hopefully an insight and understanding as to how
that process developed.

With me today are two representatives of the National Council on
Compensation Insurance, Mr. Stan Sparks and Mr. Mark Mulvanney.

My opening remarks borrow freely from an Order | wrote last December
concerning arate filing that was under consideration at that time. Much is
unchanged from that time to this.

The the National Council on Compensation Insurance is a national rating
organization licensed by the State of Alaska. The members and subscribers
of the the National Council on Compensation Insurance are insurance
companies writing worker's compensation insurance in the various states.
The the National Council on Compensation Insurance does statistical
compilation of data, including premium, payroll, loss and expense data, on
behalf of its member and subscriber insurance companies. It makes rate and
policy form filings with the State of Alaska on behalf of its member and
subscriber insurers.
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On October 16, 1987. the the National Council on Compensation Insurance
filed a rate change for worker's compensation insurance on behalf of its
member and subscriber companies to be effective January 1, 1988 on new
and renewal policies. The overall statewide premium level increase
resulting from mplementation of that filing is 25.1%. The components of
the increase are:

O increase due t0 eXPErENCE. ... iiiiie et +22.1%
0O increase due to change in trending......cccccoeviiiieenennns +01.3%
0O reduction to reflect anticipated decrease in the state
average WeeklyWage.......ccccoeveiiiiiiiiiiiiiieiee e -00.01 %
O  increase for tax to reflect Guaranty Fund Assessments.. -01.1%

The overall average of 25.1% is further broken down into four (4) major
industry groupings, each with a different impact from the filing reflecting
that groups’ contribution to the less level. The industry groups are
manufacturing, contracting, oil & gas. and all other. Within the groups,
individual classifications can move an additional +25% from the group
overall indication, further reflecting the particular experience of the
individual classification. The four groups, the indicated rate change by
group, and the range of rate movement for classifications in each group are:

GROUP IMPACT RANGE of IMPACT

Manufacturing +10.5% -14.0% to +36.0%
Contracting +29.0% +4.0% to +54.0%
Oil & Gas +43.0% +18.0% to +68.0%
All Other +17.6% -7.0% to +43.0%

These impacts are distributed to individual classifications. There are a
total of 546 classifications wused in the the National Council on
Compensation Insurance classification manual. Of the 546 classifications,
434 classifications had some payroll for the period used to determine
classification relativity in Alaska. Of that 434 classifications, about 116
classifications had more than $10 million of payroll over a three year period
in Alaska. The total numbers of classifications in the manual by industry
group are:
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TOTAL SOME +10 MILLION
M3 ALASKA ALASKA
GROUP CLASSES PAYROLL PAYPCLL
Manufacturing 294, 102. 7
Contracting 67. 63. 27
Oil & Gas 11 11 7
All Other 174. 158. |5

The current filing is not unusual in terms of the review process that led to
its filing with the Division of Insurance. Much cf the methodology utilized
tracks with filing methods that have been used in the past in this state and
found to be acceptable in past reviews. It is, in a sense, routine, though its
impact is not.

Since 1974, Market Surveillance Section of the Division of Insurance, has
closely monitored workers’ compensation insurance experience of insurers
writing that line of insurance in Alaska. The purpose was to measure
competition and to develop an independent base with which to gauge the
proposals of the National Council on Compensation Insurance. By applying
Division of Insurance devised formulas and tests to this base information,
which is limited in its sophistication, the Division of Insurance has
generally been able to predict rate changes within two or five percent of the
actual proposal and to do so about six months before afiling is proposed. In
other words, it gets us in the ball park concerning what to expect. Since
this approach does lack sophistication and is not accurate to the degree
desirable for ratemaking purposes, the resuits of these tests have not been
widely publicized. One concern is that the tests done by the Division of
Insurance should not be available for potential use by insurers as part of the
support for rate change proposals.

Utilizing this process, | noted in June 1985 that there was a likelihood of a
significant filing to be effective on January 1, 198% At that time the
Market Surveillance Section concluded that a 21.5% overall premium level
increase would be needed and that due to data anomalies the true need was
probably closer to 30%. The data anomalies referred to, are the impacts of
reserve strengthening attributable to prior years.
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Using 3 similar process this gear, | concluded that a filing in the range of
33® wouid be needed for 1936. i also noted that certain tests applied by
insurance commissioners across the country suggested that the majority of
insurance companies writing worker's compensation insurance have
substantial reserve deficiencies based on the latest filings of annual
reports. This, if anything tends to suggest that the need is even greater
than our tests indicate that it is. Again there are data anomalies that, given
an adequate data base and sufficient sophistication, are subject to fine
tuning and development of a believable rate indication, albeit unpopular.

Typically, the Division of Insurance looks at losses in relation to the
premium accompanying the losses. Recently, | had occassion to look at
losses isolated from the premium and | had a bit of a shock. In 1983
worker's compensation 'osses were $70,673,000; in 1964, they were
$69,769,000; in 1965 they were $124,447,000; and in 1936 they were
$150,294,000. That is more than doubled in a four year period and with a
decreasing payroll base to boot.

When the Division of Insurance receives an insurance rate filing irom an
insurance company or a rating organization such as the National Council on
Compensation Insurance, it does so under standards found in AS 21.39.030
which provide that the rates shall not be excessive, shall not be inadequate,
and shall not be unfairly discriminatory.

The documentation provided with the filing supports the contention that the
current rate structure is inadequate. Independent data developed by the
Division of Insurance suggests that the proposed level requested does meet
the statutory tests.

The standards set forth in the rate law (AS 21.39) do not provide, nor should
it provide, for the application of political or economic considerations when
reviewing a rate filing. The law was specifically designed to avoid just
that occurrence. Viewing it from these considerations, this filing could not
have come at a worse time. The economy has been devastated by factors
with which you are all familiar. These place pressures on such a filing
which while recognized, can not be considered under the law.
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The Division of Insurance does not influence the benefits available under the
Alaska Workers’ Compensation Act. Those are established by the legislature
and administered by the Alaska Workers’ Compensation Board. The Alaska
Worker's Compensation Board generally becomes involved only with %he
specific request of the claimant, but the Division of Insurance can not.
There is one additional party regularly appearing on the scene, again via the
claimant, and that is the court system.

The Division of Insurance does not deal with individual consumer complaints
involving workers’ compensation insurance. These are the jurisdiction of
the Alaska Worker's Compensation Board.

When the Legislature addresses an issue relating to workers’ compensation
insurance, the role of the Division of Insurance is to attempt, through the
National Council on Compensation Insurance, to determine the price impact
of the proposed legislation. The Division of Insurance does riot and should
not take an advocacy posture as respects changes to the benefit structure in
the Alaska Workers’ Compensation Act.

The Division of Insurance does have a strong role in the efficiency of
operation of the rating systems utilized by insurers writing workers'
compensation insurance. It has a strong interest in factors that affect the
data base from which rates are derived. It is concerned with issues that
can influence the accuracy of the data base underlying the rate structure.
Because of these interests and concerns, the Division of Insurance wants to:

O  assure the proper reporting and gathering of payroll data;

O assure the proper and equitable application of the filed classification
system; and,

O  assure the proper conduct of persons writing coverage for an employers
workers' compensation liability.

During the public hearing held last year, witnesses testified to some of the
frustrations experienced. In many cases, the Division of Insurance does not
have jurisdiction to address the kinds of problem described. .Numerous
issues were discussed in the hearing and more in correspondence and in
telephonic communications. Many times, the extent of recognition of these
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problems is the stereotypical comment, "it's not my job." While to a great
extent that may be true of the issues withesses have brought to us in the
hearing iast year, we did commit to at least describe the issues for the
benefit of those who may be in a position to address them or to dismiss
them. This was done via the Order issued last Decemoer. The issues brought
to our attention include:

O questions of jurisdiction;

O  trying to determine whether an individual is an independent contractor
or will be held to be an employee;

trying to have something done about a claimant who is known to the
employer to be malingering or abusing the system;

dramatic change in cost with short notice;

dealing with fraud;

rate disparity between Alaska and other jurisdictions;

subsidy within classifications;

overpopulation of the assigned risk plan;

the perception that board or court decisions are too liberal;

the increasing cost of medical;

the growth of the legal expenses in the system;

the problems with the rehabilitation portion of the act;

perception that the act is not enforced; and

more.

O

OOo0Ooooooooogon

When a rate increase such as this goes into effect, it applies to new and
renewal business as has already been noted. This fact itself offers both
pain for some and relief for others depending On when the particular
employers' policy expires and whether the change is an increase or a
decrease. It impacts the cost effectiveness of an employer depending at
what point he is bidding a job and whether his workers' compensation
insurance costs for the period bid are known when bidding. With that in
mind, this proceeding today is the most notice that has ever oeen seen for a
January | rate filing. In the future, this procedure will be used for
experience based filings. You will have 60 days advance notice that a
change is eminent. That is not a lot, but it is a significant advance over
past practice.
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Reform Alaska’s workers’ compensation system

By STEVE HAAQ
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Many other factors have
driven up the cost of coverage
Including runaway medical
costs, the failure of occupa-
tional rehabilitation legisla-
tion passed In 1962, a lack of,
limits on benefits and a lack;
of fraud investigation.

Alaskan employees are be-
ing excluded from Alaskan
Jobs because Outside compa-
nies can bid on those jobs
using an all-states endorse-
ment, which allows payment®
of workers®™ compensation!
based on tbe home-state rate,
even though the Job Is In
Alaska. As a result. Alaska
companies pacing premiums
based on Alaskan experience
cannot compete for those Jobs.

To remedy these and doz-
ens of other faults with the
system, tbe Workers® Compeo-
satlon Committee of Alaska,
a statewide organization, Iis
reviewing every aspect of the
lav. WCCA hopes to present d
legislative package negotiated
by labor and management to
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Relief for businesses

. THERE IS hope on the ho-

rizon on the workmen’s com-
pensation front, we are
pleased toreport.

This past Monday, in com-
ments in. these columns, we
took alarmed note of the fact
that workmen's comp insur-
ance rates assessed against
employers in Alaska are
scheduled to skyrocket an
a_vera?e of 25 percent the
firstof January.

And nothing, we said, was
being done about it — and
the “cerfain prospect that
such an increase would drive
any number of’.businesses
info bankruptcy and throw
more Alaskans out of work.

But that's not the case,
says Senate President Jan

aiks.
Thank heavens.

IN AN address Tuesday
before_the Anchorage Ro-
tary Club, the Republican
Senate leader disclosed that
behind-the-scenes. work  in-
deed has_been going on and
that she felt corfident one of
the early acts of the 1988 Ie?-
islative "session would .be {0
address  the  workmen’s
compPr_obIem. L

In" this case, addressin
the issue means, she said,
rolling back the enormous
rate Increases In order to
save jobs and save busi-
NesSes. L.

What changes will Dbe

magde—or proposed, at least
— in the workmen’s’com- w
ens?tl(?n program were nof *
etailed, L

] But Sen. Faiks said both
management and labor were
w_orkmﬁ in_tandem to deal
with the frlghten_ln(T; pros-
Pect_ of financial ruinthat po-
entially could put thousands
of Alaskans out of work." 1

| MEANWHILE, in the

yate sector,' 1? numberTSE-~!
major . Alaska employers™
have V{/omed to%ether o form
die Workers’ CompensationIM
(ommittee of Alaska, Inc.,
an Qrganization campaign- _
lhg for a reduction In the
soarlnﬂ]_lnsurance_ rates. \\e
trust this group is working
with legislators to achieve @
reasonable solution to.,the—
problem.”

The proposed increases™
resulting from the state’s ex-
tremely” liberal rules and
requlations under ‘work-"
mén’s comp, are simply
outrageous. .

A ‘commitment by the .
members_of both the House”
and the Senate to take cor-
rective action early in Jan-,
uary 1s essential to stem-
mirig an even further preci-
pitols plunge In Alaska’s
economic recession. -

< LS KG - .

Sen. Faiks’ comments this
week were encouraging for.
all concerned.



AH ACT

Relating to worker*" couponnation.

* Section 1. AS 23.30.210 la vepealed and reenacted to read:

Sec. 23.30.230. PERSONS NOT COVERED, (a) The following persona
ore not covered by thla chapter:
(11 part-time baby-elttersi
(2) cleaning peraonaj

@A) harvest help and similar part-time or transient helpi

K) persona employed as entertainers on a contractual
baa la.

(b) The exclusion of certain persona under (a) of thla aertlon,
may not be construed to require Inclusion of other persons as employ—
ees for purpuoes of compensation under this chaptir.

Sec. 2. AS 23.30 Is amended by adding a new section to read:

Sec. 21.30.23V. SOI.E PROPRIETORS AND [I°ARTNt.1 S AS f_MPI.OYEES. (u)
A percon who 1Is a sole proprietor, or neither of a partnership, may
elect coverage as an employee wunder thH chapter by making written
application to an lInsurer. The Insurer m.iy accept the application snd
fix .in .iNKumcd monthly w.igc .it which [h* pi rnnn ihall be carried on
the p.iyioll for purposes of thla chapter.

a.) Iler the appl li.itlon la accepted, the person is subject Co
the pro-/latuns and entirled to the hiruflts of this chapter. The

person sloill promptly notify the Insurer whenever there Is a change In

-1- CSSE 25A(L&C) am H



Hom'e Office

; ttNQ
4341 B Street

Anchorage. Alaska 9950
Mailing Address: P.O. Bo* .
Anchorage. Alaska 99510
(907)561-6000

May 11, 1987

Tim Lamb
Bangs & Lamb, Inc.

n..
2825 Rose St., Suite 202 HSIVUVEDINIl 13 131
Anchorage, Alaska 99508

RE: Pac West Laminate
TY 881-7513

Dear Tim:

The Alaska Supreme Court has established six criteria to wuse in
determining whether a worker is an employee or an independent
contractor. Il will outline these six factors and describe how
Pac West's installers fit into the picture.

1. The degree of skill involved in the claimant's work.
There are some skills required to install the cabinets,
flooring and countertops which the insured sells. This

tends to support the independent contractor status.

2. The degree to which the vork is a seperate calling or
business. I was unable to locate any of the insured’'s
installers in the yellow pages so they do not advertise
their services,, which indicates an employee status.
However, since most are insured (general liability
only), this would support the independent contractor
status.

3. The extent to which the <claimant can be expected to
carry his own accident burden. | would expect that

installers could be expected to carry their own Workers
Compensation insurance coverage, however, the cost may

prevent them from doing so. This v/ould be difficult to
call but I would say that this indicates employee
status.

4. The extent to which the <claimant's work is a regular
part of the employer's work. This test supports the
employee status since Pac West is in the business of
selling (installed) furnishings. The insured sells the
complete package. If the installation were inadequate,

the customer would go to Pac West not the installer.

5. Whether the claimant's work is continuous or intermit-
tant. Several of the installers worked throughout the
policy period, one had annual earnings from Pac West of
$40,000, supporting the employee status.



May 11, 1987

Page 2
6. Whether the duration of the work is sufficient to
amount to the hiring of continuous services as opposed
to contracting for the completion of a particular job.
Installation is an ongoing part of the insured’'s
operations, with many of the ‘installers being paid
regularly for their services. Again, the employee
status is apparent.
Overall, the ‘installers meet the test of jeing employees. We
would end up with claims on the ‘installers and, therefore, we
bill premiums to cover that exposure. | disagree with che

contention that insuring these exposures (without the benefit of
any premium) is considered "a cost of doing business"

| hope this explains the factors involved in the employee vs.

independent contractor issue. If you have further questions,
please call or stop by the office and we can discuss this
further.

Sincerely,

Edwin R. Grove, 111
Premium Audit Manager

ERG:njm

cc: Don Koch



Bill
8240

JOHN C. PHARR
COUNSELLOR AT LAW
3900 ARCTIC BLVD.

SUITE 202 A
ANCHORAGE. ALASKA 99503

19071 3021993

May 21, 1987

and Peg8y Westhusing
Hartzell Road, 12

Anchorage, AK 99507

Dear

CI'AlU-'
Bill and [peljgy:
| looked wup the list of factors in independent

versus employee and found that there are actually 10.
as follow s:

(1) A servant [employee] is a person employed to
perform services in the affairs of another and
who with respect to the physical conduct in the
performance of the services is subject to the
other's control or right to control.

(2) In determining whether one acting for anoth-
er is a servant or an independent <contractor,
the following matters of fact, among others, are
considered:

(a) the extent of <control which, by the
agreement, the master may exercise over the de-
tails of the work;

(b) whether or not the one employed is en-
gaged in a distinct occupational business;

(c) the kind of occupation, with reference
to whether, in the Jlocality, the work is usually
done wunder the direction of the employer or by a
specialist without supervision;

(d) the skill required in the particular
occupation;

contractor

They

are



Mr. & Mrs. Westhusing

May 21/ 1987
Page Two

(e) whether the employer or the workman
supplies the instrumen talities/ tools/ and the
place of work for the person doing the work;

(f) the length of time for which the person
is employed;

(g) the method of payment/ whether by the
time or by the job;

(h) whether or not the work is a part of
the regular business of the employer;

(i) whether or not the parties believe they
are creating the relation of master and servant;

and

(j) whether the principal is or is not in
business.
As | mentioned/ | would also look at the policy

see how it defines "employee."

If you want to draft a letter/ I will be happy

Very truly yours,

LAW OFFICES OF
JOHN C. PHARR

ICP/js

itself

to



Pac West, INc.

Industrial Indemnity . 31,1987
4341 B St.
Anchorage, AK 99503

Re: Pac-West Workmen’'s Corap
TTY 881-7513

Attn: Edwin R. Grove

Dear Mr. Grove

In referencing your letter to Tim Lamb dated May 11,1987, we would like to
take the opportunity to contest and evaluate each of the criteria outlined
in establishing status as an independent contractor

Enclosed is a copy of a letter from our attorney who outlined ten criteria
established by the Alaska Supreme Court. We will be addressing these ten
issues in our evaluation.

First of all, the subcontractors in question are listed on pages 6 end 7

on your workmen's comper.sation audit under "Casual Labor". In actuality,
only $1,042.00 of the $85,330.00 total is casual labor. The remainder of
the so-called "casual labor"” are bonafide independent subcontractors, whose
services are contracted for cabinet and floorcovering installations.

The following nine contractors are acting as independent contractors and
workmen's compensation coverage was inappropriately charged

Lee Weise, Jr. dba Interior Woodworks
F. Michael Singer dba Wooden Joint Mfg
Walter Liedke dba Anchorage Joinery

Jon Mousel dba Falcon Cabinetry

Gary Fidino dba GF Builders

Frank Stevens dha Stevens Custom Floors
Bernie Ruzicka dbha Debco Trim

Paul Smith dha None Finer Flooring
Scott McPherson dba McPherson Floors

O O —~u O U1 B W

8240 Hartzell Road, Suil»2, Anchorage, Alaska 99507 * (907) 349-1681



The extent of control which, by the agreement, the master may exercise over
the details of work:

Pac-West does not supervise on site any work performed by the second tier
subcontractors. They are solely responsible for the quality and standards
expected of any legitimate installer or manufacturer.

At job completion, Bill does a walk-through and notes any flaws in work-
manship that he feels may be picked up by the architect and "punch-listed".
At that time, we make the second tier sub aware of the potential problem
and he would make the effort to correct his shortcomings if he wished to
continue contracting from Pac-West.

We always expect premium quality workmanship from our subs as the general
expects from us. Sub-standard work is not accepted by anyone in the trade.

Whether or not the one employed i3 engaged in a distinct occupational
husiness:

Pac-West, Inc. is an architectural supply. Our primary function is to buy
and sell products, such as Monitor casework, floorcovering, ceramic tile

and accoustical ceilings. As a service, we include in our bids the instal-
lation of these products.

For these installations, we hired the subcontractors in question who spe-
cialize in these fields.

The kind of occupation, with reference to whether, in the locality, the

work is usually done under the direction of the employer or by a specialist
without supervision: mm

As noted in "a", no representative of Pac-West is on site or supervising and
instructing second tier subs.

The skills required in the particular occupation:

All skills of each subcontractor are specialized and most require at least
a five-year apprenticeship. In addition, we rely on the expertise of the sub-
contractors in the installation of products of which we are not capable of

performing. Qur primary function is to coordinate the project and see that
there is an acceptable finished product.

Whether the employer or the workman supplies the instrumentalities, tools,
and the place of work for the person doing the work:

The majority of all work performed by the nine subcontractors was done in the

field, where they would supply all tools necessary to complete the installation.



The length of time for which the person is employed:

AIll Independent contractors worked under written contract. Each contract had
a definite start-up date and approximate completion date.

The method of payment, whether by the time or by the job;

All payment is by the job.

Whether or not the work is a part of the regular.r business of the employer:
As noted in "b", we are an architectural supply and manufacture custom mill
work to complete our architectural package. Installation of these products

is standard in conventional contract bidding.

Whether or not the parties believe they are creating the relation of master
and servant;

We, at no time, expect any subcontractor to drop their current contracts
with any other shops to start up one of our projects. AIl work and con-

tracts are pre-scheduled and based on the finish schedules provided by the
general contractors.

We do expect the subs to act responsibly in completing their contract as the
general contractor requires the same of all subs.

Whether the principal is or is not in business:

All of the subcontractors in question are sole proprieters and principal
owners of the businesses. They have no workmen's comp policies in force
because they have no employees and perform all work themselves.



In summarizing these ten issues there is no question in establishing the status

of the nine subcontractors in question as independent contiectors. We feel very

Btrongly that your company has made a gross error in classifying them as casual
labor.

If you are basing that classification solely on the fact that there were no
workmen's comp policies in force, you are blindly overlooking the strong points
which prove them to be independent contractors.

Hone of the contractors in question have workmen’'s comp policies because they
have no employees. As | understand workmen's compensation was Just recently
made available to sole proprieters as an option, the middle of last year. Why
then if they did not optionally elect to cover themselves with workmen's
comp, are we being charged when we have not optionally agreed to it.

In checking with the other four insurance companies in the pool,INA,
vidence-Washington, Alaska National, and Employees of Wausau, all of
down the line, that subcontractors with current certificates of
no workmen's comp coverage, would not be charged for

Pro-

them stated
insurance but
workmen's comp coverage.

On the quarterly payroll reports, only names of employees were ever listed.

We never expected Industrial Indemnity to cover private subcontractors with
workmen's compensation.'

Following is an adjustment to our final audit as we most firmly

see it.

CLASS DESCRIPTION OF WORK DONE TOTAL EARNINGS RATE PREMIUM

2812 Cabinet Works-Power 21,535.00 §.04 1,731.01

9521 House Furni®h-Inst. #14,401.00 5.64 812.0
Sub-total 2,543.0
Increased Limits .0100 25.0
Expense Constant 85-T
Standard Premium 2,653.
Plus Assigned Risk Surcharge 10 265,
Total Premium 2,918.
Less Previously Invoiced Including Deposit <3,334.
Less Premium Discount .031 <228.
Credit Due cixaddds

& Adjustment to this figure. Your audit stated total for this category

$98,689.00. Total amount paid to Bubcontracters was $84,288.00 leaving

balance at $14,401.00



Tills is only an evaluation of our policy from 11/26/85 thru 11/26/86 and

does not include our pre-paid estimate for workmen’'s comp coverage for pay-
roll in 1987,

If you cancel our policy 6-7-87, we will at that time total our payroll to
date and compare it with our annual estimate. We will take legal action to
recoup our estimate credit and also our credit due from our '86 audit as we
feel most adamantly that we have been wrongfully and unfairly charged.

Please review this letter. We await your response as we wisli to clear up this
matter,

iSincerely,
v

Paula M. Westhusing
Vice-President

cc: John Pharr
Tim Lamb

Enclosure



Anchorage. Alaska 99503
Mailing Address® P 0. Box 307
Anchorage. Alaska 99510
(907)561-6000

June 25, 1987

Paula M. Westhusing

Pac West Laminate Design
8246 Hartzell Road, Suite 2
Anchorage, Alaska 99507

RE: Workers Compensation Policy Number TY 881-7513

Dear Mrs. Westhusing:

| have further researched the subcontractors which we included in

our audit of January 14, 1987 . I found that we carried the
workers compensation coverage on two of the subcontractors, Gary
Fidino and Frank Stevens. Your final billing invoice will be
amended to delete the premium chargesfor those individuals

As far as the other contractors are concerned, we require that
they provide you with certificates of insurance showing proof of
workers compensation coverage. These certificates are required
since they and their employees would be considered employees in
the event of injury.

| would be happy to meet with you to discuss this further if you
wish.

Sincerely,

Edwin R. Grove, |11
Premium Audit Manager

ERG:dms

cc: Tim Lamb, Bangs & Lamb



IndustriaJIndemnity, ,
a Crum and Forster organization

Anchorage Division

4341 B Slrccl

Anchorage. Alaska 99503
Mailing address P.O. Box 307
Anchorage. Alaska 99510
(907) 561-6000

October 6, 1987

Helen Workman

ACC I

620 S.W. 5th Ave., Suite 1110

Portland, Oregon 99204-1496

RE: Pac West Laminate Design or Pac West, Inc
TY 881-7513 11-26-85 to 11-26-86
TY 882-7780 11-26-86 to 6-7-87

Dear Helen:
Industrial Indemnity Co. of Alaska is now petitioning <che Alaska
Assigned Risk Insurance Pool to cancel or suspend the current
workers compensation coverage of Pac West, Inc. due to uncollect-
able monies owed to Industrial Indemnity as follows:
L. TY 881-7513 11-26-85 to 11-26-86 Amount Due $3,720
2. TY 882-7780 11-26-86 to 6-7-87 Amount Due 1,860

Total Due as of 10-2-87 s $5,5680
Industrial Indemnity has attempted to resolve these overdue
balances through negotiation, without success. We, therefore,
have no <choice but tc ask that Pac West's current coverage be
cancelled wuntil all prior policies are paid in full. In the
meantime, we have referred this matter to our collection

department.

Please call if there are
information.

Best regards,

iJay Hite

Workers Compensation Underwriter

JH:njm

cc: Pac"Westlnc. e
Bangs & Lamb, Inc

any questions or if

you need

additional



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA ETATE LEGISLATURE P.O. BOX V. JUNEAU 99811

(07 myV @
PRESS RELEASE NOVEMBER 3, 1987
TO: Mary Pat Murphy FOR IMMEDIATE RELEASE
The Anchorage Times
ANCHORAGE,AK—A hearing on Workers' Compensation will be held

by the House Labor and Commerce Committee on Thursday,
November 12, 1987. Meeting time is 1:30 p, m. until 5:00 p.m.
in the Anchorage Legislative Information O0ffice, ground floor

conference room at 3111 C Street.

The hearing is being hosted by Representative Dave Donley and
Senator Tim Kelly, chairmen of the House and Senate Labor and

Commerce Committees.

Senator Kelly and Representative Donley have joined in a
bipartisan effort to address the current problem of soaring
workers' compensation insurance premiums. Workers'
Compensation has recently received attention because of the
dramatic increase in rates. Public testimony will be taken on
this issue, as well as on; workers' compensation complaints,
employee problems, the insurance industry's perspective and
employers problems. Other issues to discuss include; workers'
compensation liability and who is covered, alternatives to
workers' compensation and cost saving proposals. A
presentation of legislative suggestions will be made by the

ad hoc labor-management committee on workers' compensation.

For further information contact Ginger Jaim at 561-7629, or

Ruth Packard at 561-7612.

— 30—

For more information call Ginger Bairn 561-7629.



PACIFIC

October 29, 1987

Representative Dave Doneley
Chairman of House Labor and
Commerce Committee

3111 "C" Street

Anchorage, AK 99503

Attn: Ginger Re: Workmen's Compensation
Insurance Rates

Dear Ginger:

Pacific Construction Systems of Alaska, Inc. strongly supports
placing the revisions of the state Workmen's Compensation Laws
hefore the 1988 legislative session. This is very important
to us as a small business in Alaska. We have suffered over
a 42% increase in 1987 and are looking at an additional 25%
increase in 1988. We must roll back these enormous rate increases
in order to save jobs and businesses. These increases appear
to be a result of entirely too liberal action by the Workmen's
Compensation Review Board. The current laws encourage the wuse
of Workmen's Compensation Versus other avenues available in
many cases. This is all at the expense of work force and ultim -
ately all of us. Corrective action must be taken to stem an

even further precipitous plunge in Alaska's economy.

Pacific Construction Systems has bid jobs well in advance of
these rate increases, with no way to know what would be charged.
The result now is that any hope of a "bottom line" is a risk
(if not an overall loss i and to date there appears to be nothing
we can do about it. We need your help!

Please roll back rates and tighten wup on benefits!

If you have any questions regarding this matter, please feel
free to contact me at (907) 563-4188

Thank you,

John Berggren
President

JB/ab
Pacific Construction Systems < Po.>t Office Box 4-1268 < Anchorage, Alaska 99509 < (907)563-4188



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES

RESEARCH AGENCY

P.0. Box Y, Stale Capitol
Juneau, Alaska 99811-3100

Mail

Stop 3100

(907) 465-3991

September 2, 1987

MEMORANDUM
T0: Representative Dave Donley

FROM: Karen Oakley
Legislative Analyst

RE: Workers® Compensation: Attorney Fees Provisions and Time Taken to
Settle Controverted Claims
Research Request 88.022

You raised several questions concerning workers® compensation programs in
Alaska and other states, specifically:

What limits do Alaska and other states place on the amount that can
be paid to attorneys that represent injured workers?

Why are no limits placed on the amount that 1insurance companies pay
attorneys 1in defending themselves, and does this lack of limits give
the 1insurer an advantage over the injured worker in the adjudication
process? and,

How long does it take, on average, to settle controverted claims?

Background

Workers®™ compensation 1is a mandatory program that requires employers to pay
medical costs and part of lost wages to employees who are injured or become
ill because of work conditions. Workers® compensation also pays benefits
to the dependents of workers that are killed on the job. In turn, the law
relieves employers of liability from common law suits 1involving negligence.

Prior to the advent of workers®™ compensation, disputes over workplace
injuries were settled through tort adjudication--an often lengthy process
that could result in extremely large settlements or no settlement at all.
Workers® compensation laws were enacted to take the concept of fault out of
on-the-job injury claims and thereby meet the following objectives:



Representative Donley
September 2, 1987

Page 2
1 provide sure, prompt and reasonable income and medical benefits;
2) reduce personal injury litigation;
3) relieve public and private charities of pressure to servo uncompen—

sated claims;
4) maximize employer interest in safety and rehabilitation;
5) promote the frank study of causes of accidents; and,

6) eliminate attorney and witness payments.*

Attorney Fees Provisions

When workplace injuries were treated as torts and settled through the
courts, attorney fees could take a large portion of any settlement. Thus,
the workers®™ compensation process was created and structured to avoid the
need for attorneys; in its most idealized form, compensation administration
would provide automatic relief to the injured worker. However, the modern
actuality is that most claimants employ an attorney.

Because the system was designed to avoid the need for attorneys, there 1is a
lack of agreement over the role that attorneys should play in compensation
administration. Opponents of attorney involvement argue that claimants can
do just as well without an attorney and that having an attorney just re—
duces the net award. Attorneys argue that compensation practice 1is rife
with complex 1issues of evidence and proof and that claimants will receive
higher awards and have greater success if they hire an attorney. The
limits placed on attorney fees in workers®™ compensation cases reflect an
attempt to ensure that 1injured workers vretain the bulk of their awards.

Ideally, the limits are set high enough to attract competent counsel to the
field but low enough to forestall frivolous cases.

All states have provisions for subjecting the claimant"s attorney fees to
the supervision of the commission or court handling compensation adminis—

tration. In 21 states, the maximum amount that a claimant attorney can
receive is specified in statute (see Attachment A). Generally, the maximum
amount 1is expressed as a percentage of the amount awarded--the range is 10
to 25 percent. Often, the percentage will vary depending upon the amount
awarded; for example, the attorney may receive 25 percent of the the first
$1,000 and 10 percent of any additional amount awarded. In several states,

*United States Chamber of Commerce, Analysis of Workers®™ Compensation
Laws: 1987. p. vili.
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the maximum fee 1is a specified dollar amount. Four states, including
Alaska, allow "reasonable fees."

An important feature of the attorney fees provisions 1is whether the fees
are paid by the employer 1in addition to the compensation awarded or are
paid by the 1insurer from the compensation. In 35 states and in the Dis—
trict of Columbia, claimant attorney fees are added on to the award and
paid by the employer if the claimant prevails.

No state supervises or sets limits on the amount that the employer or 1its
insurance company can spend on attorneys, presumably because the market—
place will act to keep the fees down. Larson, in his workers®™ compensa—
tion treatise, states:

"The fees of the employer®s or insurer®s counsel, since they have no
immediate impact on net benefits, are not ordinarily supervised or
limited. The only 1limitation--which 1is more effective than many
people realize--is the insurance attorney"s ever-present concern
that, if his charges get out of line, his big insurance client will
take away his business altogether, which in some cases would be
disastrous to a law office."2

Attorney Fees in Alaska

Statutory Provisions. Alaska Statute 23.30.145 specifies how claimant
attorney fees are to be handled (Attachment B). This statute contains the
following key provisions:

All fees must be approved by the Workers®™ Compensation Board;

The fees may not be less than 25 percent of the first $1,000 of
compensation and 10 percent of all sums in excess of $1,000 of
compensation; and

If the 1insurer controverts the claim, the board may direct that the
insurer pay the attorney fees of the claimant in addition to any
compensation awarded.

In specifying a minimum amount for claimant attorney fees, Alaska is
unique; most states specify a maximum. This section of the statute
2Larson, Arthur, "The Law of Wor<men®s Compensation,”™ Matthew Bender.

Volume 3, pp. 15 - 684, 1983.
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reflects the intent that attorneys 1in compensation proceedings be reason—
ably compensated for their services and thereby ensures that claimants can
find counsel to argue their claims.

Judicial Interpretations. In several cases before the Alaska Supreme
Court, 1insurer®s counsel have argued that the minimum fees provided for in
the AS 23.30.145 are much too high; the court has ruled that the minimum
fees have been set by the legislature, and it is up to the legislature to
change them if they are too high. In one case, the court noted that:

" . . It is debatable whether a percentage attorney fee of

essentially 10 percent 1is generally too high. Our Civil Rule 82
grants virtually the same fee to the successful litigant in a
contested court case. The 10 percent fee 1in workers® compensation
cases is contingent. The most common contingent fee in court
actions is 33 1/3 percent.

However, in a later case, the court noted that the legislature might wish
to examine whether the minimum fee resulted in excessive fees:

"Alaska Statute 23.30.145 seeks to insure that attorney"s fee awards
in compensation cases are sufficient to compensate counsel for work
performed. Otherwise, workers will have difficulty finding counsel
willing to argue their claims. Also, highawards for successful
claims may be necessary for an adequate overall rate of compen—
sation, when counsel®s work on unsuccessful claims 1is considered.
Taking 1into account these factors, however, we are still concerned
that, in some cases, application of AS 23.30.145(a) results in a fee
award that 1is "out of all proportion to the services performed."”

Haile . Pan American World Airways. Inc.. 505 P. 2d 838, 840
(Alaska 1973). The remedy for this 1is statutory change by the legis—
lature, not "interpretation by the courts."The legislature may

wish to examine whether the formula 1in AS 23.30.145(a) sometimes
results in excessive fee awards, awards higher than are necessary to
attract counsel 1into the compensation area."4

In Hhalev v. Alaska Workers®™ Compensation Board, the Alaska Supreme Court

ruled on a workers® compensation case 1in which the lower court had granted
attorneys®™ fees to the insurer under Appellate Rule 508(e). This rule

"Alaska Interstate v. Houston. 586 P. 2d 618 (1978).
4Wein Air Alaska v. Arant. 592 P. 2d 353 (Alaska 1979).

5648 P. 2d 955 (Alaska 1982).
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grants a reviewing court the discretion to award attorneys®™ fees to a suc-—
cessful party, and it applies to appeals to the Superior Court by adminis—
trative agencies such as the Workers®™ Compensation Board. However, the
court ruled that to allow an appellate court to routinely grant attorneys”
fees to the prevailing employer would undermine the purposes of the
workers®™ compensation act. They noted that:

"The statute 1is designed to provide the most efficient, dignified
and certain means of determining benefits for workers sustaining
work-connected injuries, and 1is tobe liberally construed in favor

of the employee. In particular, AS 23.30.145 is wunique 1in its

generosity to claimants and their counsel. . . A routine grant of
attorneys® fees to employer-defendants would undermine the purposes
of the statute and severely limit a claimant®s ability to seek
appellate relief."

Thus, the court concluded that to grant attorneys®™ fees to an employer-
defendant under Rule 508(e), a finding that the claimant®s appeal was friv—
olous, wunreasonable, or brought in bad faith must be made. The Pennsyl —
vania Supreme Court ruled similarly in a similar case.

Actual Fees Paid. Alaska Statute 23.30.155(m) requires 1insurers to
report to the board several kinds of benefits paid, including fees paid to
claimant attorneys and to their own attorneys. Jan Hansen, Chief of Adju-—

dications for the Workers®™ Compensation Board, analyzed reports of
attorneys fees made by insurer for injuries that occurred on or after
January 1, 1982 through October 10, 1985. She found 118 cases during this
period where the insurers reported the fees they paid to both the insurer
and claimant attorneys. On average, the claimant®s attorneys were paid
$4,549 per case, and the 1insurer"s attorneys were paid $5,162 per case.
Ms. Hansen indicated that these data must be viewed with some skepticism,

however, because of under-reporting, particularly of fees paid to
employer/insurer attorneys. She notes that insurers must pay and report
payment of claimant attorney fees soon after the case is settled, but that
fees paid to their own attorneys may be paid much later. Thus, it 1is

lixely that the actual fees paid to employers attorneys are somewhat higher
than the data for the 1982 - 1985 period show.

Discussion. Relative to other states, Alaska statutes are generous to
attorneys representing claimants in workers®™ compensation cases. Attorneys
for successful claimants ate assured of receiving reasonable compensation
for their work. Except 1in rare cases, the general vrule that the losing

~AUnited States Steel v. Workmen®s Compensation Appeal Board. 457 A. 2d
(PA Commonwealth, 1983).



Representative Donley
September 2, 1987
Page 6

side pays the attorney fees of the winner does not apply to claimants.

Thus, 1insurers must pay their own attorneys, win or lose, and they must pay
the attorney fees of successful claimants. These conditions should force
insurers to be prudent in deciding whether to controvert a claim and should

act to balance the strength of parties in the adjudication process. While
it appears that insurers pay more to attorneys than claimants do, the dis—
parity 1is slight, suggesting that claimants are being adequately

represented.

Time Required to Settle Controverted Claims

Within 21 days of learning of an 1injury, the employer/insurer 1in Alaska
must begin compensation payments or deny the claim by filing a notice of
controversion. If a claim is controverted, the case will be scheduled for
a hearing before the workers®™ compensation board. In Alaska, the average
time between the filing of a notice of controversion and settlement of the
case by the board has typically been 60 to 70 days.7 In comparison to

other jurisdictions, Alaska is one of the speediest: The average amount of
time taken to adjudicate controverted cases (n=40,244 cases) 1in 15 western
states and provinces, including Alaska, in1984 was 330 days. Thus,

controverted cases in Alaska are currently handled much faster than else—
where.

Although controverted ~?ses are handled promptly 1in Alaska, the workers®
compensation board has noted an 1increase in the number of appealed cases
within the last year, ar = the docket has become increasingly crowded.
Cases controverted now (ir. September) could not be scheduled for a hearing
before the board until December or January, thus, the average time to
settlecases will likely increase.

I hope this information is useful. If you need any additional information,
please let me know.

Attachments

7Jan Hansen, Chief of Adjudications, Alaska Workers®™ Compensation Board,
Personal communication.

8 Ibid.



ATTACHMENT A
Attorney Fees in Workers®™ Compensation



State

Alaska

Alabaaa

Arizona

California
Colorado

Connectlcut

District of
Coluab la

Florlda

Georgia

Hawaii

Idaho
Illinois

Indlane

lowa

Kansas

Kentucky

Louisiana

Ha Ine

Maryland

Michigan

ATTORNEY FEES

statute, rule, operating policy
or on Individual cast basis

2)X alnlaua on first $1,000;
101 on balance, statute

1)1, atatute

257, statute

301 first S1,000; 201 neat

13Z rule

todlvlJual ease basis
Individual case basis

Table 18B

IN WORKERS'"COMPENSATIONI

Det trained
by

Agency

Court
Agency

Agency

Agency
Agency
Agency

Agency

Agency

Agency

Agency

Agency

Agency
Agency

Agency

Agency

Agency

Agency

Court

Agency

Agency

Agency

Agency

301 or $2,2)0, whichever |Is
saaller. statute

Individual case basis

2)1 first $3,000: 20Z second
$3,000; 13Z on balance, statute
23Z to 33 1/3Z, rule
Individual case basis

20Z, statute

20z flrat $3,000; 13Z next
$5,000i 10Z balance, rule
Individual case basis

23Z, statute

20z first $23,000; 13Z ness
$10,000; 3Z balance, $6,300
aaxlaun, statute

20z first $10,000; 10Z on
balance, statute

Individual case basis

20z first $7,000; 1SZ oext
$18,000; 10Z balance, policy
individual caso basis, statute
30Z, rule; up to tine of trial;
plus 13Z on redenption settle*
ments

23Z first 14,000; 201 neat

127,300,

statute

Agency

S5eatulory
provla loa
whereby
at torncy
fees arc
added to
award In
certain
eases

Yes
Tes

Yes

None

None

None

Statutory
provision
ask 1ng
unlawful Laypersons
accept ante Peralllcd
of to
unapproved represent
fees clalnant s
Yes Yes
None No
None No
None Yes
None Yes
None NO
None Yes
None No
Yes Yes
Yes Ho
Yes NO
Yes Yes
None Yaa
None No
None No
None No
None No
No No
Yes No
Yes No
None No
None No
Hone No
Yaa No

fees,
approv
bccoec
liens
agat ns
awards

LTliis table refers only to attorney fees for claimants. Attorney fees of employers and insurance carriers
not requlated by State statutes or regulations.

are



Source:

Table 188— Con

Attorney fees
statute,
Scats or on

tinued

catabllahed by
rule, operating policy
individual caea baela

Mississippi 232 before Connlesloni 33 1/3Z
In Court, statute

Missouri 232, policy

Montinj 232 - 402, policy

Nebraska 202 - 232, policy

Nevada No provision

New Hampshire 202 - 232, policy

New Jersey 202, statute

Hew Mexico 102, If no proceedings are
filed Invoking the Jurisdic—
tion of the Court, statute;
Individual case basis |If Court"s
Jurisdiction is Invoked

New Tork Indi dual csss basis

North Carolina Individual cate basis

North Dakota 330 per hour, aulsui, rule

Ohio Individual case baaia

Ok lahoua 102 TTO0; 202 oc
statute

Oregon 232 not to exceed 33,000, rule

Fennsyl van la 202, statute

Puerto Rico Individual caac basis

Rhode Island Individual case basis

South Carolina Individual case basis

South Dakota Individual case basis

Tennessee 202, statute

Texas 232, statute

Utah 202 first 313,000; 132 next
313,000; 102 balance, naxlnun
39.031, rule
202 naxlnun 33,000, policy

Virginia Individual case kesla
)0 X, Statute

Watt Virgi 202, 201 week Halt, statute

Vlacsoala 202 in dispute cases, statute

Vyoulng Individual case baala

Larsen, Arthur, "The Law of Workers"

by

Agency

Agency
Agency

Court

Agency
Agcncy

Court

Agency
Agency
Agency
Agency

Court

Agency
Agency
Agency
Ageocy
Agency
Agency
Court

Agency

Agency

Agency

Aganc y

Ageccy
Ageeey

Court

Compensation,’

Statutory
provlelon
whereby
attorney
feee are
added to
award In
certain

None

None

None

None

None

Yea

Yee~

loos

Rooc

Statutory
provl alon
nsk Ing
Unt awful Laypersons
acceptance pernltted
of
unapproved represent
fees claimants
Tea No
None No
None Yea
None No
Yea
None No
Tes No
Yes No
Tes Yea
tea No
Nona No
Nona No
Nona No
None Yea
None No
None Tat
None No
Yes No
None Yea
Yes No
None Yea
None Yes
None Ho
None No
Tee Tee
Yea Mo
Yea \@B
Tea Tea

Matthew Bender,

Attorney
fcea, upor
approval,
bccoue
Ilena
against

No

o

1983.



Section 1
Section 2
Section 3
i
Section 4

SECTIONAL ANALYSIS OF WORKERS" COMPENSATION
TASK FORCE SB 322 AND HB 352

Parts A and B:

This intent language is meant to giv/e a clear
message to the courts that they are not to construe
workers' compensation laws in favor of any party but
to be fair and to decide cases wupon their merit and
always within, the confines of the written statute.

|t is also intended that the 3oard possess the
weight of fact-finding authority and that
decision, if supported by evidence, is conclusive.
Part C:

Further, it is the legislature's intent to address

the Alaska Pacific Assurance Co. v. Brown, 687 P .2d

264 (Alaska 1984), decision and constitutionality

the cost of living between claimants receiving
benefits in Alaska and living elsewhere in the

United States.

This section gives the Department the authority

establish and maintain a roster of rehabilitation
specialists or physicians that are needed for
dispute resolutions under two other sections:
AS 23.30.041 (vocational rehabilitation) and

AS 23.30.095 (medical benefits).

This section mandates the department to adopt new
regulations if one is declared invalid by the

supreme court.

It is our intention to insure that any new regula-

tions adopted under this section have retroactive
well as prospective application, so that everyone

treated equally. We question whether the legisla-
and

tive drafter's language fulfills this intent,
request that a definitive answer be obtained.

This section provides the employer with protection
against an employee who falsely represents his/Zher
physical condition, and the employer relies upon

knowledge of his/Zher physical condition for
placement, and the employee is then injured.

AWCB No. 870210 (September 4, 1987), and is
contract of hire issue.

The
intent of this section is to uphold the Board's
decision in Robinett v. Enserch Alaska Construction,



Section

Section

5.

6.

This section is a minor change made by the admin-
istration to provide more timely payments to the
Second Injury Fund.

I'n this section we have completely revised the
vocational rehabilitation statute.

Parts A and 3:

This subsection defines a reemployment services
administrator, and his duties. This reemployment
services administrator is selected by the Board and
serves to perform several functions, some of which
include enforcing regulations, recommending reg-
ulations, establishing performance and reporting
criteria to be adopted by the Board, enforcing the
reemployment benefits provided wunder AS 23.30.041,
and reviewing on an annual basis the performance of
the rehabilitation specialists. The reemployment
services administrator is also charged with submit-
ting to the Department a variety of reports relating
to vocational rehabilitation statistics.

Part C:

This is a guide to the employee's opportunity to

enter into a voluntary rehabilitation program. This
sets forward an eligibility evaluation to establish
the employee's eligibility for future vocational
rehabilitation services. It is important to note
here that either an employee or an employer may
request the eligibility evaluation. The rehabilita-
tion specialist that is chosen to do the eligibility
evaluation <comes from a roster maintained by che
reemployment services administrator. This system

should provide for a fair evaluation to each employ-
ee without any bias toward a specific rehabilitation
specialist. Unfortunately the dispute resolution
process for eligibility disputes was omitted during
the drafting of the Dbill.

Part D:

If found weligible for rehabilitation benefits the

employee i s responsible to request in writing
his/her desire to enter into a vocational reha-
bilitation program. Part D also sets out the
criteria under which an employee will be found

eligible for such a program.



Part E:

This section specifically speaks to an employee's
ineligibility for reemployment benefits. | f the
employer offers employment that i s within the
employee's physical capacities at a wage equivalent
to 60% of the worker's gross hourly wages at the
time of the injury and that new employment allows
the employee to be employable in other jobs that
exist in the labor market, then the employee is not
eligible for reemployment benefits. I[f the employee
has been previously rehabilitated in a former
workersl compensation <claim and then proceeded to
return to work in the same or similar occupation,
the new employer is not responsible for further

rehabilitation. This criteria shouid be an incen-
tive for employers to return to work an injured
employee, if possible.

Part F:

This part outlines the choice of reemployment
specialist and the employee's and employer:s in-
volvement in that choice. It also outlines the
goals of the reemployment plan and the criteria that
must be met.

Part G:

This part lists the various outcomes of a reemploy-
ment program. These muse be achieved in the short-
est possible time and insure remunerative employ-
ability but not remunerative employment, This s

meant to discourage elaborate rehabilitation plans
and encourage an injured worker to return to the
work force.

Part H:

This discusses who are parties to this contract.
Part |I:

This part addresses non-ccoperation by the injured
worker. Not included here, although it should be,

is the resolution process we propose in a situation
where there is non-cooperation.

Part J.
This part outlines time limits in the reemployment
benefits process. Time limits are: (1) benefits may



Sectional Analysis of SB 322 and HB 352

not extend past two years from the date of oplan

acceptance at the discretion of the employer; (2)
the employee, if electing reemployment benefits,
must do so within 60 days of the employers notice of
injury. (If the employee is in fact unable to make
this selection because of an unusual physical injury

perhaps in a coma or in the hospital with severe
injuries, then there is an exception to this 60-day
limitation); (3) the <chosen rehabilitation special-
ist has 30 days to determine the employee's eii-
j-bility for ereemployment benefits (if "here are
unusual or extenuating circumstances the reemploy-
ment services administrator may grant additional
time); (4) the employee and employer have 10 days to

select a renabilroatirn specialist; (3) the plan
must be developed and submitted within 90 days of
the determination of eligibility; (6) is to caution

against employees that would not be physically able
to engage in the plan and allow them to do so wupon

their physician's approval,. All of these time lines
are intended to assist the employee in a speedy
rehabilitation plan and not to prolong an employee's
entrance back into the work force. This section

also sets forth various disputes and resolution
processes with final decision-making power by the
Board.
Part K,

This discusses costs of the plan and compensation to

the employee while in the plan. The total cost of
the plan shall not exceed $10,000.00. In order to
encourage the employee to complete the plan, the
employee's temporary total disability benefits cease

after he/she reaches medical stability. But if these
benefits cease before the plan is complete, we have
established a mechanism whereby the permanent

impairment benefits will then be paid at the tempo-
rary total disability rate. In order to further
protect the employee if the permanent impairment
benefits are exhausted, the employee will continue

to be paid at a rata of wages equal to 605 of the
employee’'s spendable weekly wages not exceeding

$525.00. Any remaining permanent impairment bene-
fits after the employee has completed the plan will
be paid in a single lump sum. The purpose of this

section is to provide the employee with the neces-
sary money to enable for self-support during the
rehabilitation program.
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Part L:

In this part of the vocational rer.abilitaticn
statute we are trying to establish some professional
standards regarding who is allow ed to complete
eligibility evaluations.

Part M:

In this part we have included several I, cions

specific to vocational rehabilitation.

(1) Employability is defined to mean an employee
has the ability to engage in employment: but he/she
hasn't necessarily achieved employment, (2) Labor

markets have been expanded to include geographical
areas outside of the State or in a difierent part of

the State. (3) Further, there are definitions of
physical capacity ana physical demands. (4) A
rehabilitation specialist is defined as a Certified
Insurance Rehabilitation Specialist. (5) Remunera-

tive employability is defined in this section also.
Note on Section 6:

As part of the legislative process we moved quickly from a work

draft to a bill. There are certain sections of the wvocational
rehabilitation statute, AS 23.30.041, that are erroneous, and
items not included in the bill. [t is our intent to request the
opportunity to Jlook at this section and recommend some changes
consistent with our intern:. This i s acoiicabie only to

AS 23.30.041.

Section .7. This section was amended ,to add the additional
protection' for an employer whose employee's claim is
barred under AS 23.30.020(b) (false representation
as to physical condition) from being sued in a court

action. (See Section 4.)
Sections 8, 9, 10, 11, 12, and 13 all speak to medical benefits
as provided under the Workers' Compensation Act. Our intent was
first to try and curb abuses that have occurred under this system
and the <cost of those abuses. Currently Alaska, with medical

costs at 33°;, has the highest medical costs of any state in the
nation (percentage of total costs of workers' compensation).

Section 3. The employee in this section still has the oppor-
tunity to choose a physician but is limited to -a
single change of a treating physician. An addition -
al change can be made only with written consent of
the employer. We are not intending to hamper an

employee's attending physician from referring that
employee to a specialist when necessary.



Section

Section

Section

Section

Section

lection

9.

10

11

12

13

14.

This section clarifies that, at reasonable times
throughout disability, the employee must submit to
an examination by a physician or surcecr. of the
employer's choice and establishes a presumption of
reasonableness.

This section allows the employer to <check on the
reasonableness of treatment without discontinuing
the employee's medical treatment by controversion.
This section also sets forth a process of dispute
resolution by. providing the employer with the right
to a separate evaluation.

This section adds Jlanguage establishing a medical
fee standard as wusual, customary, and vreasonable.
The intent was for fees to be paid using HIAA
(Health Insurance Association of America) as a
standard for what is wusual, customary and reason-
able. We allow the Board to determine what is wused
as the standard because in subsequent years HIAA may
not be considered to be the best choice of a stan-

dard. (HIAA  is a national service which provides
medical fees by sip cede). Physicians are familiar
with this standard as it i s normal for usual,
customary, and reasonable fees to be paid in non-
occupational benefits. Also, our intent is that in
no case would an employee be charged for any medical
services. The physician will be paid at 1005 of the
HIAA's usual, customary and reasonable fee.

This section is repealed and reenacted authorising
the board to appoint or contract with a medical
services review committee to assist and advise on
the appropriateness, necessity and cost of medical
and related services.

This new subsection gives the Board the opportunity
to select a physician to resolve a medical dispute
from a list established and maintained by the Board.
It is presumed that greater weight be given to the
opinion of that independent medical examiner, and he

will be presumed to Dbe correct unless chare i s
absolutely <clear and convincing objective evidence
to the contrary. Also, this section provides some
protection to the selected physician in the render-
ing of his opinion. We felt it was very important
to provide a dispute resolution process in the new
statute to resolve medical issues by medical ex-
torts

This section codifies the board's interpretation of
the meaning of compensation for statute of iimita-



Section

Section

Section

Section

Section

Section

15

16,

17

IS

19

20

tion purposes under AS 23.30.105. It aiso complies
with the Supreme Court's directive 14 years ago in
Williams v. Safeway Stores, 525 2.2d 1037, 1083 n.u

(Alaska i974), that the legislature arifv when
compensation includes medical and other benefits and
when it means time loss benefits only, .e0r the
purposes of filing a claim for additional disability
compensation, the board nas consistent] concluded
that when compensation payme been made
without an award, the claim -mest within two
vears after the ! ~
benefits and cannot be extended the oavment of

medical benefits onlv.

This section shifts the burden of crcof to the
employee for establishing a compensable claim for
mental injury resulting from work-related stress,
consistent with the amendment to AS 23.20.155(17)
found m section a.

This new subsection enforces final: gs sy r.ne ooarn
to be conclusive if supported by arc evidence. This
is a message to the higher courts.

This section codifies the board's interpretation of
the meaning of compensation for statute of Ilimita-
tions purposes under AS 23.30.130, which provides
that a request for modification of a compensation
award must be made within one vyear after the last
payment of disability or death benefits. This is
consistent with the amendment to AS 23.30.105 found
in section 14.

This section reflects <changes consistent with the
repeal and reenactment of .AS 23.30. 155 (m) found in
section 20, concerning the reduction of reporting
penalties.

This section was amended to assure that an employee
continues to receive benefits if his/Zher claim s
controverted solely on the grounds that one or more
employer is liable. We were concerned about cases
where an employee had a legitimate ciaim but was not
receiving benefits because two insurers were fight-
ing over who should pay. We have added a penalty in
the form of attorney's fees and costs and interest
as a further disincentive.

This section repeals inn reonacts employer/Zinsurer
reporting provisions requiring that an annual,
insread of an annivor be filed with the

board bv March 1 of MEeNn year showing the total
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Section

21
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amount of all compensation by type, medical anc
related benefits, vocational rehabiiitatio:
expenses, legal fees, and penalties paid on ai.
claims during the preceding calendar year. Cur-
rently, data is collected on a per claim basi.
through interim and claim anniversary

However, there is no data collected showing
employers/Zinsurers have paid for claims on an annua.

makinc it impossible to meanir.cfui analvn-
insurance rates or 0 make erractive c.eances m
workers ' compensation svstem

Also, it is the purpose of this section to encourage
compliance with the reporting system by assessing
full penalties against employers/Zinsurers who
repeatedly fail to comply with reporting vrequire-
ments, but forgiving the occasional reoortinecr
oversight fo: insurers sncwmcr sucstantial ten
ance.

Because of the insurersl oast reucrtina record, we
v/ill also be recommencing changes that will include
a penalty provision .for failure to file an annual
reoort.

The intent here is to limit the weekly compensation
rate for recipients residino inside or outside the
state to a maximum o 5700. 1]-The bill unfortunataiv
doesn't address the maximum ZYjiC. me stat: anc
needs to be corrected. also allow s for an

employee who can document wages to receive a minimum
of the lesser of his spendable weekly wage or S154
per week. An employee who does not document his
wages will receive no less than 3110 per ‘'week.

In Part 3 of Section 21 the weekly rate of com-

pensation is adjusted based wupon the cost of living
of the locality in which the recipient resides
compared to the <cost of iiving of the State of
Alaska. This section addresses the constitu -
tionality under Alaska Pacific Assurance Co
Brown, hads ?.2d 1C {nias;;a ) it ailews the
Board the opportunity to pict™ what shall be Seéa as
the standard for cost of living indexes.

Pour corrections that need to be made in this
section are deletion of oha statement "for a secic-
iest residing in the state"™ at line 29, and insert
"average" before cost of Iliving in lines 20 mb 21
on page 19,iar_1d line 3 on page 20. Substitute the
term groSo"™ tor average anti "earnings" tor ‘wage in
line 25 met ‘are' dor is in lin.



Section

Section

Section

Section

Section

22,

23.

24,

25.

25.

This section was amended to conform AS 23 .30.041"'s
definition of a labor market and to broaden t'r.e
market for the employee's service in iaterminino
permanent total disability.

This is a new section that further ;i

failure to satisfy the remunerative

definition as a wage goal as defined

does not mean that an employee .S uro..;atira-i/
permanently totally disabled.

This section defines when permanent impairment
henefits Dbegin. In no case viil temporary total
disability benefits be paid beyond the inte or
medical stability, and temporary cotai  disability
henefits may not be paid for .tore than two years
regardless of the continuance 1f  the iicability.

Our intent here was to disallow the eontinuar.ee cf
temporary total disability benefits as at is tr.der
the current system and also to eon form with the
limitation as provided in A2 23.30.u41 Wr.-sre a
reemployment plan may not exceed two years.

This section was repealed and reenacted. In  tr.is
section permanent partial impairment payments are
based upon the "whole man" concept is set out in the
American Medical Association's duidas to the Eval-
uation of Permanent Impairment. compensation =
to claimants under this section is based upon to
disability of $240,000 multiplied by the claimant's
percentage of net permanent impairment. Impairment
levels below 302 are further adjusted by a factor
less than one, but in no case is the impairment
compensation less than 3250 . The intent of this
section was to redistribute benefits so that those
employees who have a greater percentage of injuryv
receive awards commensurate with their injuries
whereas those with minor injuries receive a propor-
tionately less amount of compensation.

This section provides for payment of tamtorar”
partial disability benefits sr.ly wup to the time of
medical stability, consistent wish the amendment to
AS 23.30.135 four.d in section 21 It aiso reduces
the maximum period for paying temporary partial
disability benefits from five to two veers.

in the last sentence of this section the statement
"unless otherwise provided under A3 23 .20.041"
should be teletod.
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Section 27 This is a new subsection intended to further define
what the wage-earning capacity of an injured employ-
gee is. It aiso allows the Board to fix the vace-

earning capacity based wudox reasonable recard

the nature of the injury, degree of physical

ment, usual em.oioymer.t, and other fact: and
circumstances.

Section 23 This section was amended to define what will be ;s €,
to compute the spendable weekly eeage of an em.pifi
Specifically, we were addressing several Supra
Court decisions which fixed spendable weekly wage
future earnings. These ~cases, suer, as Johnson
RCA-QMS, oSl P.2d 905 (Alaska 1934), and its or
genv, have made the determination of sper.dab

weekly wage impossible because Lt as based on a
predictability of what someone might be making at
some future point in time. k'e intend to olear
base the determination of sper.cabie weekly e.oage
the employees' past earnings history exeatt unci

some very scecific oases listed in AS 22.3
220 (a) (2) * and" (3). oe1l: sms cnance
markedly decrease the amount of litigation

determination of soendable week!™ wage.

Section 29. This section is an offset fc: a future section,
section =21, which defines what gross earnings are.
This section allows the employer to offset those
contributions made to a qualified pension or profit
sharing plan that have in fact been paid or are
payable to an injured worker under the plan for any
weel: or weeks during which compensation benefits are
aiso available.

Section 30 This section addresses and prohibits discriminati ON
by an employer in hiring, promoting, or firing an
employee just because they have filed a worker3"'

compensation claim. This does not prevent an
employer from basing his hiri.nc, firing, or ?r

motion practices or policies on the consideration of
safety and safe practices. Zt also allow s the

employer to require a prospective employee to fi

out a pre-employment questionnaire and to wuse thaqt
cuestiennuire is documentation for the Second Ir.gqu *?
fund or to determine if the tmrpLoyee has the ph\ fi—

leal or m.edicai cacao tty tc eet the documented
Physical or medical demands carsloular jo:

-0 ttion u;ovi<izion a2 v . -mployee M SS
earninns to Include total consributions ojf*
imolover to a rualifijd oonnin :r profit 2:
alrm i egars multiplied b

-10-
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32.

33

34

35

36.
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percentage of vested interest .at "he time of angury.
This change is consistent with the ooar.f'.t mtertre-
tation of the Supreme Sourt's ruling an haglend v.
Morrison-Knudser. Co.. Inc.. '2) 2 \_us.-ca
1986).

This section amends the definition
providing specific language ;pnsern_n
caused by mental stress. rhio .-.-=csio
address the ever increasm." .c.ccar.li
related workers' eomoensntion .

is Wade v. Anchoracie Schoo.

(Alaska 1987) . In the ".a-ne case th*. jrr.c..
perceived that work stress caused him Vin
mental injury and therefore he Jin angered. Infer
this amendment wed: stress eoer vet cause a mental
injur*/ unless the work atress /as :::trncrdinary end
unusual in the profession end pi'adominant reuse.

The burden, unlike other Ingurieo, an :Laced or. the
employee to prove the mental a n g an Jor: connect-
ed.

This section adds a new paregratn to refine '/hat is

meant by medical stability. This .3 consistent with
changes made in Sections 3, 24, ana 26. This as in
direct opposition to current legislation where
temporary disability benefits nr; paid until employ-

ment or release for employment regardless of mecicai
stability.

This section repeals provisions treat are unnecessary
or inconsistent with the repeal and reenactment of
AS 23.30.200(b) found in section 2".

This section is an administrative section amended to
require employers to file a annual rather than an
anniversary report. The purpose of this section was
to allow us to have future opportunity to have
correct and complete reporting information which we
have not had in the past.

This section specificaiiv mandates :hac cniv

Injuries sustained after <Tuir -/ill some
under the jurisdiction proposed legu_nsicn.
This legislation will not e considered retrosceo-
civ-e In any way ¢éd%cept for one ;r .noes an terccrtina
racruiraments. (See dectuna: 3, nai 23).

rhis section provides chat :h

1, 1280.

may 2 RS 0 can: e C Ot
come section in:



Jjnuarv 14, ].g':y’?

Senator Tim Kelly, Chairman
Senate Labor and Commerce Committee
Representative Dave Donley, Chairman

House Labor and Commerce Committee
Alaska State Legislature

Pouch V

Juneau, laska 99811

Dear Senator Kelly, Representative Donley and members of vour
cormrnittees:

As Co-chairmen of the Management. /Labor ad hoc committee we are
pleased to present our proposal for changes to the current

eworkers®™ compensation act. Our proposals represent the
culmination of more than a years effort by hundreds of
professionals from many different v/aiks of life. It is not
intended to be a final solution to the hinh cost of workers*®
compensation in Alaska, but represents 1instead our most recent

step in our ongoing effort to improve the benefit Ilevels for
injured Workers while at the same time reducing the cost that
must be borne by Alaskan employers.

BACKGROUND
PP.E AD HOC COMMITTEE

In j[958,. the Alaska weekly maximum -workers®™ compensation benefit
ewas" 5113. By 1974, +the maximum weekly compensation rate rose to
5175. During this period of time, Congress established the
National Commission of State Worker®s Compensation Laws to
"undertake a comprehensive study and evaluation of State
workmen®s compensation lavis, in order to determine if such laws
provide an adequate, prompt and equitable system of
compensalion.™

In a pro-labor atmosphere and 1in reaction to some of +the National
Commission®s findings, the Alaska legislature in 1975 amended the
Alaska Workers®™ Compensation Act (Act) by providing a gradual
phase-in of the 200 of state iveraqgo weekly wane maximunm,
doubling the scheduled permanent >art: tl disability maximum :n
the Act, and eliminating the 10,000 limit on unscheduled
permanent par till dis+bill tv



Management bitterly contested the 1975 1labor-aDonaornnd

amendments. As a result, little thought was tir-"*n by tabor
management or the legislature to workers®™ <compensation >5  ui
effective delivery system. Only a portion of the 1972

Comrni ssion"s recommendations were enacted, but due to tr.e rhanges

that were adopted, workers®™ compensation 1insurance premiums
increased 35.2% in 1975, 13.0% in 1975, and 5% :tn 197"

In 1977, management successfully sponsored 1legislation roimcosino

a limit on "unscheduled"™ permanent partial dissbilitv -- -_his
time at 560,000. Other meaningful <changes re emooCSir1 m
achieve and in 1979, a pro-management group, the .Mask?*
Conference of Employers (ACE), was established "0 study -.he
problems and recommend Jlegislative changes necessary to reduce
the high cost of workers®™ compensation 1in Alaska. The emolovers
also created another group, the Workers®™ Compensation Committee
of Alaska (WCCA) and charged that group with the task of si ac:no
the recommendations of the ACE study 1into legislation. The

pressure of these two management groups led to the creation of
the 1980 Legislative task force to study the Alaska workers

compensation system and recommend chancres. The committee, ro-
chaired by Senator Terry Stimson and Representative 3r;-.n Rogers,
included representatives from labor, management, tnd the
insurance industry. Ultimately the joint effort failed at the

close; of the 1931 legislative session and no corrective
legislation was recommended.

At that time, WCCA commissioned a study by D-r.ryi Codv and
Associates on the problems with workers®™ compensation in Alaska
and their recommendations for chancres. This studv was presented
to Representative Terry Martin in January, 1932 with th?
recommendation that the stiogested changes be 1incorporated into
legislation.

With the Cody study, the opportunity for the classic management

vs labor confrontation on workers® compensation presented 1itself.
This time however, logic prevailed. Labor, represented by the

AFL-CI0, and management, represented by WCCA, <called for a joint
public meeting for the purpose of selecting representatives to

sit on an "ad hoc committee™ to recommend changes to the Alaska
vo rkc-rs " compensation statutes.

THE LABOR/MAMAGEMEMT AD HOC COMMITTEE
Phe first order of btrsiness for tilV aow ae hoc :ommlttee >as t->
formul ite the objectives ;i he <r «m "he fol lowing rm

ijopted 4t >he fir -t me>t:na

1. Provide m effective «ystem :or the el iverv mf
Jjen":iits ind iit™m e s,

2 Discourige sruidul en. alllms .nd triudulent -titements
to M. ai,) ZI' ‘tienv worke<l*" acmoensat:cn benefits,



3. Provide an effective deterrent for those employers
failing to provide reguired workers®™ compensation
insurance;

4. Increase incentives and decrease disincentives for
returning to work ifter an inp.tryv;

5. Encourage safety;

5. Provide for effective vrehabilitation if injured
worker ;

7. Redistribute dollars from those workers not severel®*
injured to those seriously injured workers who have
lost the ability to be gainfully employed as a resit
of their injury;

8. Reduce or minimise the impact of workers” nomaen.at:
premiums on the employer;

9. Continue to study the Alaska workers®"™ compensation
system to identify problems and recommend solutions,
and ,

10.Stabilise the atmosphere for discussing proposed chsr
to the Alaska Workers®™ <Compensation Act

Due to time problems, the Ad Hoc corami *tee agreet to iiniit it
initial efforts to:

1. Providing for the early 1identification o; mi"/red
workers who potentially need rehabilitation;

2. Providing for the early return to direct employment;

3. Providing incentives to return to work ana reduce
disincentives to return to work:;

. Providing for appropriate criminal penalties for
willful misrepresentation of facts for th ourQOose <«
ob taining or denyi ng bonsi its; and,

5. Frovi dirn( i mechtni sra for cease iIndl*si/t 0 rders tc
be issued 1idainst unlnsur*d vraplayers

The Ad Hoc ccrarai ttee was success:uiia hi* lno its ie/B 1| ;t:on

acten$a passed :n 1022 »nd 10 3.

T i-,c<; >533, the Ad Hoc <amm ltte« has 9on ti;iucd to meet to e-m/ik
problems that became apparent jr problems -hit wv.-et. croit->d byv
the cour t ;y9stem in the ir :wterur-=t/.tiph f t » stmt N For

on



the most part, however, the committee dealt irimarily on
relatively minor problems and had not wunder taken an :n-dc>th
review of system and its evolution since the legislation

he
passed in f582 and 1933,

CURRENT EFFORTS OF THE AD HOC COMMITTEE

The <cost increase for workers cor.iDens atien annotin:e-a :n Hot"emb "r

of 1936 caused the ad hoc committee to reexamine ry :-robleras
with the system ana the neec! for changes. it as ao»arent t .t
the system had deteriorated significantly since the list :ii>Wr
modifications in 1983. The ouslity of service to the inmrod
worked had decreased and the cost to the “?mclover had increased
In fact, from 1933 to 1935, the 1incurred cos* r: workers-
compensation increased from 570.2 million to 5ii.) . ..nil ion .wuii>
emp loyment in the state decreased. jjnco the jJ*eid nee .ate oi
injuries rerained relatively constant during "h = o=®=rict!, it is
apparent that the cost per claim had more than ‘"outilsd

In this setting, the ad hoc committee decided that .he best

approach was a complete examin: t:or. of the current statute. in

order to establish priorities, both management and Jlabor met with
their respective constituents and do"oionod 1 list of 1issues that
needed attention. These 1lists were then :ommr ed, merged and a

plan of action developed. Since “he problems were *amp je::;, twas
decided to concentrate on the 1issues of vocations!

rehabilitation, medical services, compensation ind bene fits in

1937 and defer other 1items until 1333.

The current members of the ad hoc comnnttee are-
| Robert Anders Co-chair and labor member o: the Workers”
)

Compensation "Doard ; bus Iness agent - Dper 2*anc
Engineers

Mary Fierce - Co-chair and management rienther o1 the
Workers®™ Compensation 3oard; Executive Director,
Medical Indemnity Corporation of Alaska

Richard Cattanach - Vies 2?residert, ?2in ancy, 7nit 2criizanl
a DoU riee*v - Arn-c10

Da¥i Arjttjtein - Dl recaor m i ntrihut n.it r

Tottsteln, nr

Ralcll Lewi : -ttt » ' ' ;: :ent - titikan ?2ula .ml ‘'a.-er
ifi pit linri) - "..lie*,y Hit t.i*1*r. Te -113t >r j hoc i ")
2-ephen itehnberg, *MA - .. .= Jr« ifent, Finance

T nldMuSit 200 «l1t: e



Joseph Thomas - Business Agent, Laborers Union

Kenneth We ist - Business Agent, Roofers
During the past year, the ad hoc. nor;,mi ttee met weekly :n sr.
attempt to define the various problems and explore potential
solutions. The advice and suggestions of hundreds of
professionals v;ere sought. Medical doctors, chiropractors,
voca tional rehab ilitation proe iders, 'awe rs, and others
knowledgeable in workers®™ <compensation were consulted end
provided 1input to either the ad hoc committee or = V/CC.-. stud
committee. During the entire process, the corami ttee sought

advice and counsel of the Division of Workers®™ Comoensa*ion
at least one member of the division was in astendance at all
commi t*ee meetings.

Briefly, the proposed legislative changes for 1y < rin be
outlined as follows:

Vocational Rehabilitation

1. Change the current system from being mandatory to
voluntary;

2. Limit the prograta to those 1injured workers prevent
from performing the duties of their profession,

3. Limit rehabilitation programs to two years;
4. Limit rehabilitation plan costs to 510,000;
5. Fay a permanent partial disability or a total
s permanent disability at the to.tal temporary
disability rate until plan completion or terrain-, ti

The remainder, if any, is to be paid m a lump sura

6. Establish employability, not employment, -as the go
rehabi litation;

™edical

1. Subject medical payments ta the usual, ®stemarv a
reasonable fees charged 1in in >re a,

2. Allow the injured worker to aiake o,vi n;nee en -.re
physician be tore ereeking Me ecnsent if the -mul-sv

3. Il,.:ait treatraent aims to no mofle than 20 "liu: n
60 iays,

4 In 1h% case ai i i!u te, .11 w “he boar! < 0;.0:
Independent medic.al examiner whose opinion shall,
the altsence ai c1 r ..id diviinoin- abllet:e> e

to tlie con trary, be pr-dstme & <o e eorr ct.



Compens atlon

1. Chance the maximum week] v benefit frcm :1!17"GC
and increase the mini it.w;n from 3110 .0 3 &Ree

2. Allow an employees vested pension ".on".ri zui". ::
considered in det 2r:.unirg :he weexly >\ a»

3. [limit the controversy in “he e*-rmenae:CIs r:
earnings bv clarifying the Jjroc»s s ;.ir ae h
determinations,

4 . Adjust the week3y coimensation h>ne::e<¢ :or i

in the cost of living for ;1 niaants e ;id: so
AlasiCa,

1. Schedule al!l injuries and base 1ls;>i.
the "Whole nan" <concept;

2. Increase the permanent part .ai A: >\ - -.%
the more severely miured or ker,

3. Limit temporary total discbil;ev a>n->r.*a <o

0ther

1. Provide legislative intent l:in*IV?cie ; r :.he o
future legislatures;

2. Bar workers " compensationci aims ;- Zhe -r.mio
falsified his application ind the fal;: o;i»tecn
contributed to a subseottent injury:

3. Establish criteria for stress claims.

4. Prohibit discrimination of an rmalsy*es who fII
eworkers compens ation claim,

5. L.Assurs the ua intanance ofv;orgers cmien .at:0N
<eayinent s to mnloyaes /hen au t: -\% 1ili

sillimate r BMpons ibii:i inse= i; h;

ft :s the bel iei o: the idhsc ommi t’ -e chit he -ninu

r&comniende« * hauid lead "0 .n apro" seitei;v rv a

workers” e:ompen sation it i lower :ost ec Al m Muotcv
l; ev» =111 elie=v imi = vn 11 erne -;-aa rsle fr-m ir““~i

*N1 irtuiiuntot 'itixXition, i r‘ditet. >n : eh ¢« nurnbe r

- ok i

eer" ere enter ir« vonatiinaireh \%Xi! atiin 2 * | ra, an
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Worker's Compensation Committee of Alaska, Inc., 11401 Olive, Anchorage, AK 99515

Rep. Dave Donley and Sen. Tim Kelly
House and Senate Labor and Commerce Committee Chairs
Juneau, AKk.

Gentlemen:

| want to take this opportunity to thank you both for the tremendous
support you two have shown in the recent months and reiterate our support
for the task force. | have been asked many times whether the WCCA would
have a separate agenda for the session. The answer is emphatically, no.

The efforts of the very best people we could find in Alaska from the ranks
of management and organized labor have contributed to our effort. The
WCCA believes that effort has produced an impressively thorough, first
look at the major cost components of the Alaska worker's compensation
system .

In our legislation you will find answers to the problems of soaring
unregulated medical costs, unrealistic Alaska benefits and the failure of
private vocational rehabilitation. It attempts to look at the history and
the future of worker's compensation in Alaska in addressing the intent of
the law and the new frontier of claims — stress. Underlying all of the
features of this bill is the effort to reduce the needless dispute and
litigation that seems to haunt the system. But perhaps its most redeeming
qguality is that it represents the thoughts, hard work and aspirations of
the two most important parties in the system: those who pay and those who
hbenefit.

We were warned we should not leave the bill at the doorstep of State
agencies. We took that message to heart and produced a piece of
legislation without a single fiscal note attached that will significantly
reduce the cost of worker's compensation insurance for all Alaska

employers.

My constituency anxiously awaits the outcome of your efforts in Juneau and
trusts you will help us honor the agreement between labor and management
that produced this extraordinary document.



THE ALASKA CHAPTER’

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, INC.

SKILL 50X 92500 ANCHORAGE. ALASKA 99509 3201 SIENARO ROAD

RESPONSIBILITY TELEPHONE (307) 561-5254 ANCHORAGE
INTEGRITY WILLIAM £ SCHNEIDER
"XECLITIVE DIRECTOR

January 15, 1983

Representative Dave Donley

Chairman, House Labor & Commerce Committee
Alaska State Legislature

P.O. Box V (M.S. 3100)

Juneau, AK 99811

Dear Representative Donley:
On behalf of the membership of the Associated General Contractors
of Alaska, we strongly support the recommendations of the

Management/Labor ADHOC Committee For Workers' Compensation Reform.

Your efforts in this critical area are appreciatea by all of those
individuals who make their living in the construction industry.

We encourage you and your fellow representatives to expeditiously
pass this legislation.

Sincerely,

ASSOCIATED GENERAL
LASKA

Wil/Zliam E. Schneider
Executive Director

« AN AWAfO WINNING CHAPTrA-
. M 1 * _ * 3 pe
-l r-.iipfirj vofcrr* - ~v *.ir rec -0t



THE ALASKA CHAPTER1

ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, INC.

SKILL 00X 92500 ¢+ -NCHORAGE. ALASKA 99509 1 -ENARO =CO
ESPONSIBILITY TELEPHON E 1907) 561-5354 ~OriaGE
INTEGRITY

January 15, 1988

Senator Tim Kelly

Chairman, Senate Labor S Commerce Committee
Alaska State Legislature

P.O. Box V (M.S. 3100)

Juneau, AK 998]1

Dear Senator Kelly:
On behalf of the membership of the Associated General Contractors
of Alaska, we strongly support the recommendations c: the

Management/Labor ADHOC Committee For Workers'" Compensation Reform.

Your efforts in this critical area are appreciated by all of those
individuals who make their living in the construction incustry.

We encourage you and your fellow senators to expeditiously pass
this legislation.

Sincerely,

ASSOCIATED GENERAL
CONTRACTORS QF ALASKA

kecutive Director

= AN AWAfO .VINM.NG CHAPTER
Lol - -



MANO FREY
Executive President

TO. ALL HOUSE AND SENATE MEMBERS /?
FROM. MANO FREY, EXECUTIVE PRESIDENT *
RE: WORKER'S COMPENSATION "

The Joint. Labor-Management Task Force nas worked for more than a year
negotiating changes to the current Worker's Compensation Law that would
result in premium reductions to the employer; and, at. the same time,
maintain fairness in compensating the injured worker.

The legislation now oeing cc*i. idered is aresult of the task forces'
efforts, it certainly does not attempt to address every complaint or
concern regarding the current worker's compensation statute, but it does
accomplish the stated goal of providing some necessary relief to the
employer while providing benefit safeguards for the employee, in
addition, reforms are included to several areas of the law that caused
abuse and hardship to the employees in the past.

| strongly urge your support for this Pill.
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WESTERN ALASKA. BUILDING and CONSTRUCTION TRADES COUNCIL

AFFILIATED WITH

A.FL-C.10.

BUILDING AND CONSTRUCTION TRADES DEPARTMENT

Phillip A. Thingstad

pnesioCMT SECnCTARY

407 Denali Street -107 Denali Street
aoorcss AOORCSC
ANCHORAGE. aLACAX S9S01 AfACHOHACCt ALASKA &9S01

January Id, 1932

Alaska State Legislators
Dear Ladies and Gentlemen.

This Jletter accompanies a proposed piece of legislation, one in
which alot of time and effort was put into by both Labor and
Management in an attempt to help close the loopholes and solve
raany of the problems of the Woikers Compensation Law.

The Bi-partisan work put into this proposal was extensive and a

very good product was the result, one in wnlch all appear to be

happy with as it will help the workers as well as the employers
The only people who oppose such 1legislation are the "Out of
State"” insurance companies and the Jlawyers, both of whom make a
great deal of money off the curient ambiguous law.

The Western Alaska Building and Construction Trades supports,
witfi great enth siasm, ,this possible revamping of the Workers
Compens ation La

Sincerely,

Phil Things tad

Pres ident

V/eslern Alaska 2uildi:hj
and Construction Trades

PT/ 1k
Altacliment



GUIDE TO
INSURANCE REHABILITATION SPECIALISTS
CERTIFICATION

CERTIFICATION OF INSURANCE REHABILITATION SPECIALISTS COMMISSION

A DIVISION OF

JOARD FOR REHABILITATION CERTIFICATION

1156 SHURE DRIVE. SUITE 350
ARLINGTON HEIGHTS. ILLINOIS 0004

€ Copyrignt 1984 Board For Rehaoiliiation Certihcation



SECTION 3. CRITERIA FOR ELIGIBILITY:

To be eligible to sit for the CIRS examination, an applicant must meet ALL re-
quirements In ONE of the categories listed below. Education and employment exper-
ience requirements must have been fully satisfied by the application deadline date
(JANUARY 1, OR JULY 1). Applications not meeting the eligibility criteria of one
of the following categories at the application deadline date will be referred o
the Credentials Committee for review to determine eligibility. Please be remind-
ed, the application processing fee Is non-refundable. Read categories carefully,
CIRSC wiill charge a $20*00 handling fee for any check returned for non-snff-'ciont
funds.

CATEGORY ONE

Degree or Certlfl- Current Registered Nurse (RN)
cation or License: Valid Certified Rehabilitation Counselor (CSC)
or

Master's degree or Doctorate degree 1In:

Rehabilitation Counseling, Rehabilitation Adminis-
tratlon, Work Adjustment, Vocational Rehabilitation,
Job Placement, or Psychology.

Acceptable Employment A minimum of two years full-time (or the equivalent)
Experience Required: employment providing direct or Indirect rehabilita-
(See definition Sectln 4) tion services to a disabled population receiving

benefits from a disability compensation system.

CATEGORY TUO

Degree Required: Bachelor's, Master's, or Doctorate In any other
di sci pi Ine .

Acceptable Employment A minimum of four years of full-time (or the equiv-

(See definition Section 4) alent) employment providing direct or indirect ser-

vices to a disabled population receiving benefits
from a disability compensation system.



JOHN H. LEWIS
Post Office Box 330556
Coconut Grove, Florida 33233
(305) 443-8111

Education: .S.B.A., University of Florida, 1963
D

3
J.D., Duke University School of Law, 196"

Experience: Assistant to Dr. Arthur Larson
Larson"s The Lav; of Workmen®"s Componention
1965-1974

Instructor In Law
University of Miami School of Law
1973

Chief Counsel and Associate Executive
Director, National Commission on State ".rcrkr.an"s
Compensation Laws, 1971-1972

Florida Governor®"s Task Force on Workmen®s
Compensation, Vice-Chairman, 1972-1973

Florida Workmen®s Compensation Advisory
Council, Chairman, 1974-1977, Vice-Chairman,
1977-19S0

Legal Advisor, Florida Self-Insurance Rules
Advisory Committee, 1976-1977

Research Analyst, Interdepartmental Workers”
Compensation Task Force, 1975-1976

Consultant: U.S. Senate, U.S. Department of
Labor, Alaska State Legislature,

Pennsylvania State Legislature, Alaska
Workers® Compensation 3oard, Rhode Island
Department of Business Regulation, Delaware
State Chamber of Commerce, Louisiana
Association of Business and Industry, Alaska
State A.F.L.-C.1.0, California Workers™
Compensation Institute, Office of the



Governor-State of Rhode Island,

Massachusetts House of Representatives,
Kentucky Legislative Research Commission,
Maryland State Chamber of Commerce, California
State Senate, National Conference of State
Legislatures, The Government of the Territory
of American Samoa, Oregon Workers®" Compensation
Department, Michigan Department of Labor-
Department of Commerce, Office of Inspector
General-U.S. Department of Labor, Minnesota
Department of Labor and Industry, Maine Bureau
of Insurance, United States General Accounting
Office, Office of the Governor-State of
Illinois.

Practice of law, 1967-80, with emphasis on civil
litigation and workers compensation matters.

Reports and Articles:

A Workmen"s Restoration System, Supplemental
Studies for the National Commission on State
Workmen®"s Compensation Laws, 1972.

An Analysis of State Workers®™ Compensation
Agency Activities. Report for the
Interdepartmental Workers®™ Compensation Task
Force, 1977.

An Analysis of the Alaska Workers®™ Compensation
System. Report for the Alaska State Legislature,
1982.

Cost Implications of the Hawaii Workers”
Compensation System: An Analysis of Cases, Costs
and Law® 1984.

The Alaska Workers® Compensation Lav;:
Fact-Finding. Appellate Review, and the
Presumption of Compensability, Alaska Lav/
Review, Volume 2, June 1935, Number 1 (With
Arthur Larson).

Permanent Partial Disability Benefit Recipients
In The Kentucky Workers®™ Compensation System.
Report for the Kentucky Legislative Research
Commission, 1985.

Major Issues In The Oregon Workers®™ Compensation
System. Report for the Oregon Workers*
Compensation Department, 1987.



WCCA CONTRIBUTORS

A&B Tool

Acme Fence

Alaska Airlines

Alaska Business Insurance
Alaska Cleaners

Alaska National Insurance
Alaska Oil Marketers Association
Alaska Pulp

Alaska Sales and Service

Alaska State Medical Association
Alaska Timber Insurance Exchange
Alyeska Air Service

Anchorage Refuse

Anglo Alaska Petroleum

ARCO

Arctic Foundations

Arctic Slope Region, Inc,

ARECA Insurance Management
Associated General Contractors - Alaska Chap
Bailey's Rent All

Carr Gottstein

Collins cc Associates

Central Plumbing and Heating
Cimarron Holdings
Comprehensive Rehabilitation Services
D.J.'S Alaska Rentals

Doyon Drilling

Er.ssrch

Enstar

CG

Hicksi  Investment

Hoiland America

X si L Distributors



Xenai Pennisula Borough
Klukwan

Lynden

Marathon Oil

Mark Air

Mechanical Contractors cf Fairbanks
Midas Muffler

Municipality of Anchoraga
National Bank of Alaska
Newberry Alaska

Northern Adjustors
Northern Air Cargo

Pacific Movers

Professional Trust Administrators
X G & 3 Contractors

Rain Proof Roofing

Reeve Aleutian

Rental Association of Alaska
Saupe Enterprises

Smyth  Moving

Spenard Building Supply
Standard Alaska Production
Steel Fabricators

TOTE

Udelhoven

Universal Motors, Inc.
UNOCAL

Usibelli Ccal

7Z2CO0
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TESTIFYING BEFORE COMMITTEE

State your name and company name.
Plan to keep your comments to 5 minutes.

If you have written testimony, provide copies for legislators if
possible. 12 copies.

Topics to cover in testimony:
The type of business your in.

How workers ” comp rates affect your company.
How much do "you pay
How do the 1998 rates increase your costs.
How do the rates effect your business.... is the cost passed
on to the customer, have you laid off employees, will
rates cause you to possibly shutdown.

Urge the committee to pass the LABOR/MANAGEMENT TASK FORCE BILL
with few amendments. You might note that passage of the bill
would be one of the best things the Legislature could do for
business.

If you are not intimately familiar with the bill simply state
that you support the legislation based on the fact it has been
agreed to by both employers and employee groups.

You may be asked some questions which would relate to your
business. Most likely the committee will not ask questions. In
general you need to convey that this legislation is important to
your business and that it should pass quickly. You could also
mention that you support the general concept of workers ” comp
but that the current system in Alaska is not beneficial to
either the injured worker or the employer.

Workers’ Compensation Committee of Alaska, Inc., 11401 Olive, Anchorage, .AK 99515
(907) 344-1577



President

HOWARD P. CUTTER

1835 South Bragaw, MS 512
Anchorage, Alaska 93512
(907) 265-3172

Vice President

MIKE KLAWITTER
Risk Manager

North Slope Borough
P.O. Box 69

Barrow. Alaska 99723
(907)852-2611

Secretary

GAILJ. JONES

Sr. Insurance Specialist
Alyeska Pipeline Service Co.
1835 South Bragaw, MS 512
Anchorage, Alaska 99512
(907) 265-8798

Treasurer

IKE CHARLTON

R'sk Manager

University of Alaska

Bunnell Building

Fairbanks, Alaska 99775-5580
(907) 474-7428

Society Director

VICTORIA RATCHYE

Risk Manager

T star Natural Gar Co.

P.O. Box 190288

Anchorage, Alaska 99519-02..8
(907) 264-3753

Risk and
o gﬂéﬁﬁg/érﬁent
0CIERY; InC.

Alaska Chapter

January 26, 1988

T0: Senator Tim Kelly

SUBJECT: Comments on Workers®™ Compensation

Dear Sir:

Thank you for giving me a few minutes of your time. My name is Howard
Cutter and 1 am President of the Alaska Chapter of Risk and Insurance
Management Society. Our organization represents about twenty of the
largest employers in the State of Alaska, such as State of Alaska,
Municipality of Anchorage, Alascom, Enstar, North Slope Borough,
Sealaska, and Alyeska Pipeline Service Company. Employers who arc

members of RIMS employ more than 32,000 people in the state.
Workers™®
significantly
it be private or public entity.

compensation rate increases during the past three years have
impacted the cost of doing business in the state, whether
A couple of examples are that oil and

gas pipeline operations have jumped from $3.09 to $10.83 in 1988. t,~

2.51%. Drilling operations have gone from $11.93 to $30.26, or 153/

will not dwell on this as you are well aware of the insurance costs.

I co-chaired the Rehabilitation Subcommittee for the W.C.C.A. during "“he

past year. Therefore, |1 would like to address that subject.

1. Due to the lack of regulations for the past five years, everyone
seems to have their own idea on what Section 041 really means and
how it should be functioning.

2. Vocational vrehabilitation has become an "add on benefit™ that
duplicates the purposes of permanent disability payments.

3. Delays in referral of the injured employee to rehabilitation makes

the benefit less immediate.

4. Increased involvement of attorneys have introduced an adversary
aspect into what is - or should be - an agreed, cooperative
process.

5. The delivery of the vocational rehabilitation benefit is too often

dominated by paper and not services.



January 26, 1988

Page Two

6. Last, but not least, che cost/benefit ratio is almost nil. On the
attached sheet | have listed ten claims from various members with
the costs and end result. You will observe the results have been
anything but satisfactory. I will not take your time to review

each one but submit them for your review.
In summary, the Board of Directors of the Alaska Chapter of RIMS highly
endorses the work of the W.C.C.A. and the Labor/Management ADHOC
Committee. We recommend passages of SB-322 and HB352 without major
changes.

Thank you for your time.

Very truly yours,

H. P. Cutter, President
Alaska Chapter of RIMS



Case No.

10.

Total

Attachment 1

$

Rehab Costs

6,264

23,586

21,180

15,680

4,860

9,060

19,643

15,233

33,207

8,849

$157,540

Results
Employee refused further rehab and retired.

Employee returned to work for a short perfod,
then decided to stay home.

Employee refused job that 3he was trained for
and went to work with her family.

Employee refused further rehab as "a waste of
time and money."

Employee returned to previous job.

Changed vocational plans and now going to college

Changed goals in rehab - accepted C&R settlement

Retrained as para legal, didn"t like work; 1is
on T.T.D.

Trained as PBX installer, no work available,
settled Cé&R.

Employee settled Cé&R.

Results: Nil

now



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE RO. EOX V, JUNEAU 99811
(907) 465-3892

HB 352/SB 322 - Relating to Workers®™ Compensation

WHAT*S IN IT FOR WORKERS?

THE BIG THREE:

1. Significant raise 1in payments for permanent, -partial
disability with a system that assures substantial
payments to workers with the most serious injuries.

2. Raise in weekly benefits for workers at the bottom end of
the scale and lowering the maximum benefit. This statute
change will raise benefits for the majority of injured
workers since less than five percent are near the maximum
benefit level.

3. Requires that pension and benefits be included in
calculating a workers average weekly wage for the
purposes of determining workers®™ <compensation benefit
levels (this 1is in response to the Hagland case).

AND A FEW MORE

4. Assures that an injured worker will immediately receive
benefits when there 1is argument about which carrier is
obligated to pay. Currently an 1injured worker may go

months with no benefits because of a technical squabble
among carriers.

5* Prohibits discrimination against a workers who has filed
a workers®™ compensation claim.

6. Makes rehabilitation services voluntary instead of
mandatory so that workers aren®"t forced to participate in
a program they don"t want and probably can"t benefit from
as a condition of receiving benefits.

Prepared by Representative Dave Donley, Chair
House Labor and Commerce Committee
January 20, 1988



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.0. BOX'Y, JUNEAU 99811

Chairman -

March

MEM

To:

From:

Re:

Representative Dave Donley ©07) 466-382

7, 1988

ORANDUM:
Members, House Labor and Commerce Committee

Representative Dave Donley, Chair
House Labor and Commerce Committee

Proposed CS for CS SB 322 (L&) - Workers®
Compensation Legislation

In response to testimony offered during the numerous public hearings we

have
work
asked
consi

hosted on workers®™ compensation legislation and on the basis of the
of the House Labor and Commerce subcommittee on HB 352/SB322, 1%ve

legal services to prepare a proposed committee substitute for your
deration with the following changes from the version of the measure

thatpassed the Senate:

1. Include a mandated rate decrease for workers®™ compensation premiums

of no less thin 10%, effective July 1, 1988 through January 1,
1990. (Attachment #1)

Add intent language under Section 1 recognizing that prevention of
on-the-job injuries is a primarygoal of the Legislature and that
the workers®™ compensation should include incentives for improving
workplace safety.

Add a new Section mandating that insurers shall offer a rebate of
not less than 5% of the annual premium costs to any employer that
had no safety violations during the year covered by the premium.

Amend penalties under AS 23.30.075 (b) to require a mandatory fine
of $10,000 for failure to carry workers® compensation insurance, in
addition to any other fines, penalties or liabilities authorized

under law.

Amend language governing the contents of the annual report to the
Division of Workers® Compensation by insurers to include the number
of claims filed and the percent of claims controverted during the
year for which the annual report was submitted.

Include language to require the Board (in addition to assessing any
penalties under AS 23.30.155 (f), to notify the Division of
Insurance when they determine that a carrier"s controversions are
excessive, frivolous, or designed to unfairly deny employees
benefits that are due them. Upon receipt of a notice from the
Board, the Division of Insurance will initiate an investigation of
the carrier for violation of the unfair claims settlement act.



10.

11.

12.

13.

14.

15.

Amend (AS 23.30.180) to delete (3) and (4) sc that in determining
PTD, the labor market is defined as within a workers area of
residence or last area of employment.

Amend language governing the contents of the annual report to break
out the costs of legal fees to reflect the fees paid to both the
plaintiff and defense attorney, including all other costs
associated with litigation.

Amend Section 9 (AS 23.30.040(c) to read: "The employee shall
request an eligibility evaluation within 90 days after the employee
gives the employer notice of injury unless the administrator
determines the employee has unusual and extenuating physical
limitations, including when an employee suffered an injury in which
the employee does not know or could not have reasonably known that
they would be unable to return to their previous occupation as a
result of cheir injury that prevent the employee from making a
timely request.”

Amend Section li (AS "23.30.095(a) to provide that an employers
choice of physician for an IME is limited to no more than one
change in choice, as is an employees right of choice under the
proposed legislation.

Amend Section 32 (AS 23.30.220(a) (@) to delete the word
"voluntary” and to change the 18 months standard on page 26, line
12 to 12 months.

Amend Section 41 (effective date) so that this act applies to any
"'stress' iInjury that occurred on or after the date of adoption of
this bill by the Legislature.

Include language requiring that an IME must be in the same
speciality as che treating physician unless the Board unanimously
agrees, on a case by case basis, to authorize an IME by a physician
who 1s not within the same speciality of the employees physician.

Amend Section 21 (AS 23.30.155(c) (page 19, line 3) to provide that
penalties assessed under this subsection shall be increased by (20)
30 percent.

Include new language amending AS 23.30.155 () (governing penalties
for unfair denial of claims) to increase penalties from 20 percent,
under current law, to 25 percent.

Amend Section 29 (AS 23.30.190(b) to change "may' to "shall' on
page 24, line 27.

Include a new section requiring that benefits paid to recipients
residing in Alaska be paid by checks d™awn on Alaska banks or other
method of payment that is accepted as immediately redeemable by a
bank iIn this state.



16.

17.

Amend AS 23.30.041(k) (Page 9, line 14) to read: (K) "Benefits
related to the reemployment plan may not extend past two years Trom
date of plan approval (ACCEPTANCE), at which time the

benefits "7\

Amend Section 13 (AS 23.30.095(e) to reinstate thr deleted language
and to add new language so that it reads: "AUTHORIZED TO PRACTICE
MEDICINE UNDER THE LAWS OF THE jurisdiction in which the physician
resides (STATE IN WHICH THE EMPLOYEE MAY BE FOUND]"

In addition to the changes in the proposed CS listed above, following
are proposed amendments that the Committee may wish to consider for
inclusion in the final committee substitute.

1.

Include a new section to allow the time period for determining the
base period for unemployment compensation to begin after temporary
benefits under workers® compensation have ceased if the worker is
(1) eligible for unemployment compensation by having paid into the
system while they were employed and (2) are 'ready, willing, and
able™ to work but have not been able to find a job. (See
attachment #2 - copy of Washington State law).

The Department of Labor has been asked to determine whether this
addition will require a fiscal note for SB 322 that may result in a
further referral to the House Finance Committee.

Add a new section to repeal and reenact AS 23.30.110(C) so that it
reads as per attachment #3. The proposed language is iIn response
to public testimony that there has been a significant iIncrease in
the amount of time between Ffiling a case and obtaining a formal
hearing before the Board. The Division response if that the time
lag is caused by attorney requests for a continuance after a case
has been scheduled and comes before the Board. The result is that
the hearing time iIs wasted because another case cannot be scheduled
on such short notice. The attorney response to the Divisions”
response is that they have to request a hearing when they receive a
case even if they aren™t ready to proceed to hearing because it
takes so long to get a hearing scheduled. The Divisions response
to the attorney response if that it wouldn"t take so long to get a
hearing scheduled if they didn"t have so many continuances.!

The proposed language in attachment #3 addresses this problem in a
way that will not unfairly impact the employer or employee and will
help the Board to manage their hearing schedule in a more
responsive and efficient manner.



Offered in the HOUSE By Donley

TO: HB 352

Page 27, after line 3:
Insert a new bill section to read:
"* Sec. 36. Notwithstanding AS 21.39.030, an insurer providing workers"
compensation 1insurance 1in the state shall provide at least a 10 percent
reduction in the premium rate charged within the state for workers®™ compen—

sation insurance, for the period beginning July 1, 1988, and ending

January 1, 1990."

Renumber Zemaining bill sections accordingly.
Page 27, lin» 4:

Delete "1 \is Act applies only"

Insert "Sections 1 - 35 of this Act apply"”

1- 1/27/88



“for any payment) on account of death, provided the in-
dividual irt"its employ . o N

(1) has not the option to receive instead of provisions
o SUCh death benefits, any part of such payment, or, if
such death benefit is insured, any part of fnc premium
(or_tcon(tjrlbutlons to premiums) paid by his employing
unit; an

(2) has rgot the right under the provisions of the plan
or system or policy of insurance providing for such death
benefits to assign such benefits or to receive a cash con-
sideration in lieu of such benefits, either upon his with-
drawal from the plan or system providing for such
benefits or upon termination ‘of such plan or syc,-m or
policy of insurance or of his services with such”employ-
mgq unit. [1951 ¢ 265 8 5; 1949 ¢ 214 §6; 1945 ¢ 35°§
35, Rem. Su&a. 1949 § 9993-173. Prior; 1943 ¢ 127 §
13, 1941 ¢ 253 § 14]

Severability 1951 e 245; See note following RCW 50.98.C70.

50.04.350 Wages, remuneration  Excepted pay-
»e«ts. The term 'wa,(t;es”_shall not include the pa?;ment
by an employln% unit _(without deduction from the re-
muneration of the individual in its employ) of the tax
|m805ed upon an individual in employment under section
1400 of the federal internal revenué code, as amended,
or any amount paid to a person in the military service
for any pay period during which he performs no service
for thé employer: provided, however. That prior to Jan-
uary 1, 1952 the term "wages" shall not include dis-
missal payments which an emplo mg unit is not legally
required to make, 41951 € 265 § Z; 1945 ¢ 35 § 36; Rem.
gg p§. %24115 § 9998-174. Prior: 1943 ¢ 127 § 13; 1941 ¢

SeveraMity 1951 ¢ 265: See note following RCW 50.98.070.

50.04.355 Wages, remuneration ~ Average annual
wage  Average weekly wage  Average annual wage
for” contributions purposes. On or before the fifteen
day of June of each year an “average annual Wa?e", an
"average weekly wage", and an "average annual wage
for contributions purposes” shall be computed from in-
formation for the preceding calendar year including cor-
rections thereof reported within three months after the
close of that year by all employers as defined in RCW
50.04.080. The {'avera?e annual wage" is the quotient
derived by dividing tofal remuneration reEorted by all
employers b% the average number of workers reported
for all' months and if the result is not a multiple of one
dollar, rounding the result to the next lower multiple of
one dollar, The "average annual wage" thus ohtfined
shall be divided by fifty-two and if the result is not a
multiple of one dollar, ‘rounding the result to the next
lower multiple of one dollar to determine the “average
weekly wage". The "average annual wage" for contribu-
tion purposes is the quotient derived by dI\/IdIﬂ? total
remuneration reported by all employers subject to con-
tributions by the average number of workers reported for
all months Y these same employers and if the result is
not a multiple of one dollar, rounding the result to the
next lower multiple of one dollar. [1977 ex.s. ¢ 33 § 2

re PWI
%975 Ist exs. ¢ 228 § 1. 1973
)

Effective dates-—----Cooinuctk*—
lowing RCW J0.04.030.

Effective date 1975 lit exu. t
amendatory act are necessary for tl
public peace, health, and safely, the
and its existing publr. institutions, ;
S,i‘é”day following signature by the g _

Effective date— 1973 ¢ 7Ut See note toiiowtng ixi_ W ju.uv.uju.
5Oli)fé{eocztg)ve date 1970 exj. ¢ 2: See note following RCW

50.04.360 Week. "Week" means any period of seven
consecutive calendar days ending at midnight as the
commissioner may bg requlation Erescnbe. [1945 ¢ 35 §
37; Rem. Sug)f. 1945 §79998-175. Prior. 1943 ¢ 127 §
13; 1941 ¢ 253 § 14; 1939 ¢ 214 § 16; 1937 ¢ 162 § 19,

Chapter 50.06
TEMPORARY TOTAL DISABILITY

Sections

50.06.010 Purpose. o
50.06.020 Allowable beneficiaries. o o
50.06.030 Application for initial determination of disability--—-

pecial base yecr
ear.
50.06.040 Lagys and regulations governing amounts payable and
right to benefits.

Special individual benefit

50.06.050 Usgﬁgf\{vages and time worked for prior  claimg-—
ect,
50.06.900 Chapter progpective.
50.06.910 Partial invalidity of chapter.
50.06.000 - Purpose. This_ chapter is enacted for the

purpose of providing the protection of the unemployment
compensation system to workers who have suffered a
temporary total disability compensable under industrial
insurance and is a recognition bK this legislature of the
economic hardship confirm*' gtt 0se workers who have
not been promptIY recmploycd after a prolonged period
of temporary total disability. [1775 st ex.s. ¢ 228 §7.J

Effective dab ~ -1975 1st exj» ¢ 228: See note following RCW
50.04.355.

50.06.020  Allowable beneficiaries. Qnly individuals
who_have suffered a temporary total disability ana have
received compensation under” the industrial’ insurance
laws of this state, any other state or the United States
for a period of not less than thirteen consecutive calen-
dar weeks by reason of such temporary total disability
shall be allowed the benefits of this chapter. [1975 18
exs. ¢ 228 §8)

Effective date
50.04.355.

1975 1st exj. ¢ 228: See note following RCW
150.06.030 Application for initial determination of
disability ~ Special base year  Special individual
benefit year. An application for initial determination
made pursuant to this chapter, to be considered tlmellk/,
must De filed in writing with the employment secun?(/
department within twenty-six weeks following the wee

[Title 50 RCW (1979 Ed.V—p 9|



(N Wnien me_pciuw ji Wipurut) . “IVUVIIU; .
menced. Notice from the department of labor and in-
dustries shall satisfy this requirement. The records of'.he
agency supervising” the award of compensation shall be
conclusive evidence of the fact of tem_PorarK disability
and the be%mmng date of such disability. The employ-
ment security department shall process and issue an ini-
tial determination of entitlement cr nonentiticment as
the case may be. _ _ _

For the purpose of this chapter, a special base year is
established for an individual consisting of the first four
of the last five completed calendar quarters immediately
prior to the first day of the calendar week in which the
Individual's temporary total disability commenced, and a
special individual benefit ,¥,ear IS estahlished consrstln%_of
the entire period of disability and a fifty-two consecutive
week period com_mencmq with the first day of the calen-
dar week immediately following the week or part thereof
with respect to which the individual received his final
temporary total disability compensation under the appli-
cable industrial insurance laws except that no special
benefit year shall have a duration In excess of three
hundredtwelve calendar weeks: provided however, That
such s,E)eclal benefit year will not be/rst*blished unless
the criteria containec _ S, _
except that an individual meeting the disability and fil-
ing requirements of this chapter and who has an unex-
pired benefltlgrar established which would overlap the
sPemal benefit year provided by this chapter, notwith-
standing the provisions in RCW 50.04.030 relating to
the establishment of a subsequent benefit year ‘and
AW 50.40.010 relating to waiver of rights, maz elect
to establish a”special benefit year under this chapter:
Provided further, that the unexpired benefit year shall
be terminated with the beginning of the special benefit
ear if the individual elects to” establish such special
enefit year. [1975 1st ex.s. ¢ 228 § 9]

Effecth* — 1975 it ex.*. ¢ 228: See note following RCW
50.04.355.
50.06.040  Laws and regulations governing amounts

Bayab_le and right to benefits. The tulvidual's weekly
enefit amount and maximum amount payable during
the special benefit year shall be governed by the provi-
sion contained in RCW 50.20.120. The individual's basic
and continuing right to benefits shall be governed by the
general laws ard “regulations relating to the paYment of
unemployment compensation benefits to the extent that
they urc not in contlict with the provisions of this chap-
ter” [1975 Ist ex.s. ¢ 228 § 10.]

Effective dale 1975 1ft «u. e 220: see note following RCW
50.04.355.

50.06.050 _Use of wages and time worked for prior
claims  ElTect. The fact that wages, hours or weeks
worked durm? the special base year may have been used
in the computation of a prior valid claim_for unempIQY-
ment compensation shall not affect a claim for benefits
made pursuint to the provisions of this chapter; how-
ever, wages, hours and weeks worked used in comﬁutlng
entitement on a claim filed pursuant to this chapter
shall not be available or used for establishing entitlement

(Title 50 RCW (1979 Ed.} f 10]

Q975 Istexs. c228 § 1]

EffecUve din  -1975 lit ex*. ¢ 228: See note following RCW
50.04.355.

50.06.900 Chapter prospective. This chapter shall be
available only to individuals who suffer a temporary to-
tal dlsabl|lt¥, compensable by an industrial insurance
program, after the effective date of this chapter. [1975
Ist ex.s. ¢ 228 § 12)

Effective dite 1975 lit exj. ¢ 228: See note following RCW
50.04.355.

50.06.910 Partial invalidity of chapter. Should any
Fart of this chapter be declared unconstitutional by the
inal decision of anY court or declared out of conformity
by the United States secretary of labor, the commis-
sioner shall immediately discontinue the payment of
benefits based on this chapter, declare it inoperative and
regort that fact to the governor and the legislature.
[1975 1stexs. ¢ 228 § 133

Effective dite 1975 lit ex]j. ¢ 228: see note following RCW

in RCW 50£C03jghas been metra+Kdij-"L

50.04.355.
Chapter 50.08
ESTABLISHMENT OF DEPARTMENT
Sections
50.08.010 Employment se_curig department established.
50.08.020 Divisions established. -

Displaced homemaker act, departmental participation: RCW
28B.04.080.

- 50.08.010 ~ Employment security department estab-
lished. There is established the employment securltg de-
partment for the state, to be administered a
commissioner. The commissioner shall be appointe bﬁ
the governor with the consent of the senate, and sha
holdoffice at the pleasure of. and receive such compen-
sation for his services as may be fixed by, the governor.
k1953 exs. ¢ 8 §3 1947 ¢ 215 § 8; 1945 ¢ 35 § 38;
em. Su&). 1947 § 9998-176. Prior: 1939 ¢ 19§ 1
1937 ¢ 162 § 12]

50.08.020  Divisions established. There are hereby
established in the employment securltﬁ department two
coordinate_divisions to be known as the unemployment
compensation division, and the Washington state em-
ployment service division, each of which Shall be admin-
Istéred by a full time salaried supervisor who shall be an
assistant "to the commissioner and shall be aﬂpomted by
him. Each division shall be responsible to the commis-
sioner for the dispatch of its distinctive functions. Each
division shall be a separate administrative unit with re-
5ﬁect to personnel, budget, and duties, except insofar as
the commissioner may find that such separation is
|mFractlcabIe. . o

It is_hereby further provided that the governor in_his
discretion may delegate any or ail of the organization,
administration and “functions of the said Washington
state employment service division to any federal agency.



BBBB. iihbmi , hih
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50.04,310 _ Vi

50,04.320 Wagei, remuneraiion. ,

50.04,323 Wages, remuneration-—-Government or private re-.
tirement pension plan payments  Effect upon eli-
gibility ~ Reduction in"benefits  Exceptions.

50.04.330 Wages, ‘remuneration--—Retirement and disability
payments excepted. .

50.04.340 Wages, remuneration——Death benefits excepted.

50.04.350 Wages, remuneration--—Excepted payments.

50.04.355 Wages, remuneraiion-—-Average annual wage-—---
Average weekly wage  Average annual wage for
contributions purposes.

50.04.360 eek.

'Application for initial determination’ defined: RCW 50.20.140.
" Claim for benefits' defined: RCW 50.20.140.
'Claim for waiting period’ defined: RCW 50.20,140.

11004020 Base Year. "Base year" with respect to
each individual, shall mean the first four of the [ast five
completed calendar quarters immediately preceding the
first day of the individual's benefit %/ear. [1970 exs. ¢ 2
§ 1 1945 ¢ 35 § 3: Rem, Supg. 1945 § 9998-142, Prior:
1943°c 127 § 13; 1939 ¢ 214§ 19: 1937 ¢ 162 § 19]

Effective date 1970 exa. ¢ 2: 'This act is necessary for the im-
mediate Rreservanon of the Publlc peace, health, and safety, the sup-
port of the state government and its existing public institutions, and
shall take effect April 5, 1970: provided, That sections 3 and 8 of this
1970 amendatory act shall not take effect until January I, 1971
(1970 Istexs.c2 § 258 This act is codified in RCW 50.04.020. 50-
04.030. 50.04.320. 50.20.010. 50.20.120, 50.04.355. 50.20.150, 50.24-
010. 50.29.010 through 50.29.080 and 50.29.140. 50.04.323.
50.20.030. 50.20.050. 50.20.060 and 50.20.127; sections 3 and 8 are
codified in RCW 50.04.320 and 50.24.010.

[ 50.047030"Benefit year. "Benefit year" with respect
to each individual, means the fifty-two consecutive week
period be(t;lnnlmg_wlth the first day of the calendar week
In which the individual files an application for an initial
determination and thereafter the fifty-two consecutive
week period beginning with the first day of the calendar
week In which the individual next files an application for
an initial determination after the expiration of the indi-
vidual's last preceding benefit year. provided, however.
That the foregom? imitation ‘shall not be deemed to
Preclude the establishment of a new benefit year under
he laws of another state pursuant to any ‘agreement
providing for ihc interstate’ combining of emplqz/ment
and wages and the interstate payment of benefits nor
shall this limitation be deemed to" preclude the commis-
sioner from backdating an initial application at the re-
guest of the claimant either for the convenience of the
epartment of employment security or for any other
reason deemed by the commissioner 'to be good cause.
~An individual's benefit year shall be extended to be
fifty-three weeks when af the expiration of fifty-two
wegks the establishment of a new benefit year would re-
sult in the use of a quarter of wages in the new base gear
that had been included in the “individual's prior base
year. . : : .
No_benefit year will be established unless it is deter-
mined that the individual earned vages in "employ-
ment" in not less than six hundred eighty hours of the
individual's base year: provided, however. That a benefit

[Title 50 RCW (1979 Ed)—p 7

lit year unless the individual earned wages in '+
ment" durln% the last two quarters of the new h''54*
of not less than six times the weekly benefit «« ~
computed for the iir,,vidual's new benéfit year'

~If the wages of an individual arc not "based

fixed duration of time or if the individual's w ,2%** *
paid at |rreg1u|ar intervals or in such manner ~
extend regularly over the period of emplos-IOnt *
wa%es for any week shall be determined in such man*!
as the commissioner may by r_e([lulatlon presc;:< Sort
re?ulatlon shall, so far a$ passible, secure rcsui.,' ream?*,
ably similar to those which would prevail if the !-.do”
ual_were paid his or her wages at reqular interval*
H1977 exs. ¢33 81 1973 ¢ 738§ L 1970 exs ¢

949 ¢ 214 § I, 1945 ¢ 35 § 4; Rem. Supp .949
9998-143. Prior; 1943 ¢ 127 § 13, 1939 ¢ -4 t ¥
1937 ¢ 162 § 19))

Effective deles  Coostnvctioo 1977 ex0.¢33:'The;  m .
of this 1977 amendatory act are necessary for the immedia:tVvrwo*,
tion of the public peace, health and sa.et{, the support ol Is*
government and its existing public institutions and shall Liie
ninety days after adjournment sine die of the 1977 Extriordiiun im-
sion {forty-flfth legislature) of the Washington Stale LegtUalerr ft*
vided. That the first paragraph o section 1 of this 1977
act shall take effect immediately and the remaining portion of
Lof this 1977 amendatory act and all of section 2°of this 1977 -
datory act shall take effect commencmg with benefit years g-
on and after October I. 1978; section 7 of this 1977 ametvlatorv «**—
shall take effect commencing with benefit years beginning on isd fur =
July 3. 1977." (1977 ex.s. ¢33 4 Il

Reviser's aote; The various sections of this 1977 amendatory m *
’1977 ex.s. ¢ 33] referred to in the above section are codified U & m-:
ows: Section 1as RCW 50.04.030, section 2 as RCW 50.04JS5; mm. 7
tion 3as RCW 50.12.070; section 4 as RCW 50.20.050; seax* 1 mm*s
RCW 50.20.060; section 6 as RCW 50.20.100; section 7-as RCW it, .1
.20.120; section § as RCW 50.20.095.

Effective dates 1973 ¢ 73: "Sections 7, 8, 10, Il, and 12 of tks
1973 amendatory act are necessary for the immediate preserviuoa d --
the Publlc_peace, health and safet}/,, the support of the state Jorcry -
ment and ifs eX|st|n% public institutions, and shall take effect itnraad*
ately. Sections 1, 2,3, 4.5, 6, and 9 of this 1973 amendatory set Um4 -=*
take effect on July J, 1973." [1973 c73813)

Reviser's note: The effective date of sections 7, 8, 10. 11.and 12 »aa -
March 8. 1973. The effective date of sections I. 2. 3, 4, 6 fcfid 9
July I, 1973. Section 5 referred to above was vetoed.

O%Eeocztg)ve dete 1970 exs. c 2 See note following RCW

l

N

- 50.04.040  Benefits, "Benefits" means the compensa-
tion payable to an individual, as provided in this title,
with resgect to_his unemployment. [31945 ¢ 35 § 5 Rem.
Sugp. 1945 §9998-144, Prlior. 1943 ¢ 127 § 13; 194! ¢
253 § 14, 1939 ¢ 219 § 19; 1937 ¢ 162 § 19

50.04.050  Calendar quarter. "Calendar quarter
means the period of three consecutive calendar months
ending on March 31st, June 30th. September 30th. or
December 3Ist. [1945 ¢ 35_§ 6; Rem. Supp. 1% d
9998-145, Prior; 1943 ¢ 127 § 13; 1939 ¢ 214 § 19
1937 ¢ 162 § 19,

50.04.060 Commissioner. "Commissioner" means the
administrative head of the slate_employment securty
department referred to in this title. ?1947 C22 5%
1945 ¢ 35 § 7, Rem. Supp. 1947 §9998-146. P



AS 23.30.110(c) is repealed and reenacted to read:

— (©) Before a hearing 1is scheduled, the party seeking a hearing
shall file a request for a hearing together with an affidavit stating that
the party has completed all necessary discovery, has obtained all evidence
it needs for the hearing, and will not seek a continuance or request the
hearing record remain open at the conclusion of the hearing. Within 10
days the opposing party must notify the ooard if it is not ready for a
hearing. IT the opposing party notifies the board that it is not ready for
hearing, the board or a board designee will conduct a pre-hearing confer-
ence within 30 days, and determine the hearing date. IT no opposition is
filed, a hearing will be scheduled no later than 60 days after the receipt
of the request arid affidavit. The parties shall be given at least 10 days-®
notice of the hearing, either personally or by certified mail. Once a
hearing has been scheduled, no continuances will be permitted. The board
shall cTose the hearing record at the end of the hearing; any evidence’or
arguments TFiled after the conclusion of the hearing will be excluded from
the record. The only exception will be in case of surprise as determined
by the board. The board may then extend the time to Tfile additional
evidence"™ or argument. The parties cannot stipulate to leave the hearing
record open. The parties may not stipulate to change the date, cancel,
postpone, or continue the hearing, except for cases of illness of a party
or its representative or because of a conflict with a matter scheduled by a
state or federal -court. If the parties reach a settlement agreement less
than 14. days before the hearing, the parties shall appear at the time of
the. scheduled hearing to state the terms of the settlement agreement.
Within 30 days after the hearing record closes, the board shall Tfile its
decision. If the employer controverts a claim on a board prescribed
controversion notice and the employee does not request a hearing within two
years following the Ffiling of the controversion notice, the claim is

denied.



DRAFT LETTER OF INTENT FOR
HCS CS SB 322 (L&) - WORKERS1 COMPENSATION LEGISLATION

(EXISTING LETTER OF INTENT ADOPTED BY THE SENATE)
LETTER OF INTENT FOR CS SB 322 TT&CI

With an actuarial analysisconcluding that this bill will provide a two
percent savings iIn hard costs and an unquantifiable amount of soft
dollar savings, it is the intent of the Alaska State Senate that, upon
passage of this bill, the Division of Insurance request new rate filing
reflecting a decution in workers®™ compensation premi‘'r.s.

PROPOSED LETTER OF INTENT FOR HCS CS SB 322 (L&C)

The legislature recognizes that the iIncreasing costs "Tr workersl
compensation insurance 1is creating a great hardship on /.laska"s workers,
our employers, and the insurance carriers that serve our businesses.

It is the intent of the Legislature in adopting this legislation to
enable a more efficient, fair, and cost effective delivery of services
under Alaska®s workers compensation system. To accomplish this, SB 322
demands significant concessions from employees and employers. It is
the intent of the legislature in adopting "this measure that each party
to the workers®™ compensation system in Alaska, including workers,
employers, and workers®™ compensation iInsurance carriers, Iinitiate
actions necessary to reduce the number of work related injuries, to
assure prompt and fair compensation to injured workers, and to create
incentives for prompt and fair settlement of disputes regarding workers*
compensation claims.

With an acturarial analysis that concludes that this legislaton will
provide at least a two percent savings in hard costs and with public
testimony before this body that the measure will bring about significant
soft dollar savings, it is the intent of the legislature that, upon
passage of this bill, the Division of Insurance request a new rate
filing reflecting a reduction from current rates in workers”
compensation premiums of no less than 10 percent as of July 1, 1988 and
that this rate be maintained through January 1, 1990.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 12, 1988
SUBJECT: Workers® Compensation - SB 322
TO: Senator Tim Kelly

Chairman

Senate Labor and Commerce Committee

FROM: Michael F. Ford J1*
Legislative Counsel

The following is a sectional analysis of the above
referenced bill:

Section 1 - Establishes the legislative intent of tue bill.

Section 2 - Creates additional departmental authority
regarding rehabilitation specialists and physicians who are
involved in rehabilitation.

Section 3 - Requires the department to adopt new regulations
if an existing regulation is held invalid by the state
supreme court.

Section 4 - Precludes certain employees who knowingly make a
false statement on an employment application from receiving
compensation benefits.

Section 5 - Alters the time for an employer to make required
contributions to the second injury fund.

Section 6 - Establishes the responsibility and authority of
the department regarding rehabilitation of injured workers.
Establishes specific eligibility criteria requirements for
rehabilitation plans, specifies reemployment benefits, and
duties of the employee while receiving reemployment
benefits. Provides time limits for reemployment plans,
limits the cost to the employer of the plan, and provides
that only a rehabilitation specialist may perform certain
casework. Also includes a definitions subsection.



Senator Tim Kelly
Page 2
January 12, 1988

Section 7 - Establishes that the liability of the employer
is limited to workers compensation even if the employee 1is
barred from receiving compensation because the employee
knowingly made a false employment application.

Section 8 - Limits the employee"s designation of a physician
to the state where the employee resides. Provides the
employee may make only one change of physician without
consent of the employer and requires notice of the change.

Section 9 - Establishes that a written plan is required for
contiiiuing medical treatment. Specifies the contents of the
treatment plan and requires certain documentation.

Section 10 - Provides that the employee shall submit to
examination by a physician chosen by the employer, and
establishes a presumption of reasonableness for certain
examinations.

Section 11 - Establishes a fee standard for medical
treatment.

Section 12 - Authorizes the board to appoint a medical
services review committee to assist the board in issues
regarding the cost of medical services.

Section 13 - Establishes procedures in the event of
conflicting medical opinions. Provides for independent
medical examination and creates a presumption that this
opinion is correct.

Section 14 - Specifies that a claim may be filed within two
years of the last payment of certain benefits.

Section 15 - Provides that the presumption of compensability
does not apply to a mental 1injury resulting from work
related stress.

Section 16 - Establishes that a finding of fact made by the
board in a compensation order and supported by any evidence,
is conclusive if the employer and employee have also met
their proof requirements.

Section 17 - Specifies that the board may review a
compensation case brought within one year after the last
payment of certain benefits.



Section 18 - Provides that certain employer penalties may be
reduced as provided under AS 23.30.155(m).

Section 19 - Requires the most recent employer to make
temporary disability payment” when there 1is a dispute as to
which employer 1is responsible for compensation.

Section 20 - Requires the employer to submit a report
regarding total compensation paid and provides for a
reduction in certain late report penalties.

Section 21 - Establishes the weekly rate of compensation for
disability or death for in-state and out-of-state
recipients. Requires the board to establish regulations for
determining living costs.

Section 22 - Establishes a market for an employee®s services
in determining permanent total disability.

Section 23 - Provides that failure to achieve remunerative
employment as defined in AS 23.30.041(m)(7) does not by
itself constitute permanent total disability.

Section 24 - Establishes limits on payment of temporary
total disability.

Section 25 - Provides compensation for permanent partial
impairment and establishes guidelines for determining the
existence and degree of impairment.

a

Section 26 - Limits payment of temporary partial disability
compensation to two years or the date of medical stability,
except as provided in AS 23.30.041.

Section 27 - Provides for determination of an employee®s
wage earning capacity, for purposes of temporary partial
disability compensation.

Section 28 - Provides for calculation of an employee®"s
spendable weekly wage. Limits the compensation due an
employee who had no earnings during the two calendar years
preceding injury, or was voluntarily absent for 18 months or
more of the previous two years.

Section 29 - Establishes a reduction in weekly compensation
benefits when an employer makes a contribution to a pension
or profit sharing plan of the employee.



Senator Tim Kelly
Page 4
January 12, 1988

Section 30 - Prohibits discrimination against an employee
who files a good faith claim for compensation benefits.

Section 31 - Redefines "gross earnings” to include certain
pension and profit sharing contributions.

Section 32 - Redefines "injury"™ to exclude certain mental
injuries.

Section 33 -Definition of medicalstability.

Section 34 - Repeals existing wage earning determination for
partial disability compensation.

Section 35 - Transitional provision for contributions to the
second injury fund.

Section 36 -Applicability section.
Section 37 -Effective date.
MFF :bb

WKB1/041



STEVE COWPER, GOVERNOR

Pn:
DESPAKTMEI\T OF LABOII ééli i’ZE;TQTH' RM 305
JUNEAU, ALASKA 99802-0700
DIVISION OF WORKERS COMPENSATION PHONE: (907) 465-2790

May 21, 1937

Chancy Croft, Attorney
613 Cushman Street, Suite 210
Fairbanks, AK 99701

Dear Chancy:
Re: Board Regulations
This is iIn response to your April 7 letter in which you object to the Board"s

"new" regulation dealing with evidence procedures, specifically 8 AAC 45.-
120(F)-(m).

Please forgive me for responding so late, but prior to doing so 1 wanted to
refresh my memory on the history of the changes the Board made to this partic-
ular section. It was rather a shock to see the latest regulations referred to
as "new" since they hadbeen on the drawing board since early 1985.

As you will recall, theBoard completely rewrote its regulations in1983, the
first rewrite since 1959. This particular section was substantially changed
to deal with Smallwood objections. I note from our records thatyou gave
public testimony on the 1983 regulations iIn February 1982, and although 1 do
not have a transcript from those proceedings, | am aware that you and Randall
Weddle had discussed a possible revision to remedy the problem you both had
with 3.120. I don"t believe we vreceived any proposals for revision from
either of you on that particular section; however, 1 am sure you will remember
that §.120 was one of the most controversial subjects discussed at the Fall
1983 public meeting we held to explain the Board®"s new regulations at the
Anchorage Laborer®s Hall. The main complaint at that time with the Notice of
Intent language, similar to the objections you are currently raising, was that
the regulation was too technical and that it created an unfair burden on the
unrepresented claimant.

The most recent change to 8.120 was adopted, therefore, in response to what
the Board felt were well-founded complaints, mostly from a’torneys, to the
regulatory language you now want to resurrect. The Board"s whole purpose in
the last revision was to 1) simplify procedures for unrepresented claimants
since they would not have to prepare Notices of Intent required by the 1983
regulations, 2) reduce paperwork by eliminating duplicate filing and serving
of papers, and 3) put the burden on excluding evidence on the party who wants
to keep it out, rather than putting the burden on the party who wants to get

07G6LH



Chancy Croft -2- May 21, 1987

evidence into the record. As an administrative system, it has our intent to
make things as simple as possible, despite the obstacles in Smallwood.

Obviously, it is your position and that of Randy Weddle"s that we missed the

mark. Even though we have only, so far, received complaints from you and
Randy, the Board is certainly supportive of any revision that would discourage
delays, sabotage, and unnecessary costs iIn the adjudicatory process. 1 do

take exception to your statement that there was considerable concern and
surprise when the new regulations came out, and particularly your statement
that many of you did not feel the new regulations would work at that time. My
records show that you, along with all attorneys in the workers® compensation
system, were notified by the Board of the regulation hearings and, as
required, proper notice was posted in the newspapers. Hearings on the regula-
tions were held on July 29, 1985 in Fairbanks - no one appeared; on July 30,
1985 iIn Anchorage - one insurance adjuster testified and three adjusters
observed; and on July 31, 1985 in Juneau - no one appeared. We timely re-
ceived one letter of regulation comment, and a letter from Randy Weddle which
was received after the comment deadline. If you and others had concerns with
the proposed regulations, why wasn®"t written or oral testimony presented for
the Board"s consideration? That is supposedly the whole purpose behind the
regulatory process.

Based on the problems you and Randy state are arising with this regulation, it
appears that the new system may very well be in need of further revision.
However, considering the fact that the old system raised much more adverse
comment, 1 question that we should simply revert back to that rather than
revising the regulation so as to rectify the problems inherent in both the old
and new language. In Randy Weddle®s June 22, 1982 regulation comment letter
to the Board, he stated:

I have considered this problem at length, and |1 have
spoken with Chancy Croft regarding some means of revising

the regulation so as to remedy this problem. I am hoping
that Mr. Croft will be able to come up with a good so-
lution.

Given the fact that you and Randy are t™w/o of the State"s leading workers*
compensation attorneys in your respective Tfields, 1| can think of no better
solution to this dilemma than for the two of you to propose regulatory lan-
guage correcting the problems in 8 AAC 45.120 and present it to the Board at
its next annual meeting In Anchorage, to be held in September or October.

Thank you for bringing your concerns to the Board, Chancy.

Director



Chancy Croft

cc: Governor Steve Cowper

Senator Tim Kelly, Chairman
Labor & Commerce Committee

/Representative Dave Donley, Chairman
Labor & Commerce Committee

Commissioner Jim Sampson

Attorney Randall Weddle
Faulkner. Banfield, Doogari & Holmes
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Analysis of Fiscal Note
For HB 352

This bill would require the Department of Labor to keep track of certain
Workers® Compensation information it is not currently tracking, and would
also require an annual cost of living survey of the 50 states. Details of
these two additional costs are as follows:

1. Additional Information Requirements

As a result of this bill, additional detail on information items for each
workers® compensation claim would have to be reported by employers/ insurers
on a by claim and annual basis. This additional information would be input
into our computer database which would require a change in the computer
programs associated with that system. Estimated costs are $49,500 to modify
the programs, and an additional $12,500 in CPU time to test and verify the
modifications. The total one-time data processing cost would therefore be

$62,000.
2. Annual Cost of Living Survey

An annual cost of living survey would be required to adjust the compensation
to those porkers compensation recipients who move from Alaska. We estimate
that 250 locations (an average of 5 per state) would have to be surveyed
each year. At $200 per site* the total cost the first vyear would be
$50,000. The cost of the survey in future years would decrease slightly to
an estimated $46,700 a year.

f?gumptions:

1. An effective date of July 1, 1988.



MANAGEMENT/LABOR AD HOC COMMITTEE
RESPONSES TO

MEMORANDUM FOR POINTS OF DISCUSSION
DATED FEBRUAEV. 5, 1983

We have examined the concerns raised 1in the above reierenced
momor and vcn. For ease of comparison, our replies follow the same
sequence as that used 1in the memorandum.

1. We are also concerned about the "any wevidence"™ standard and
have asked that John Lewi*; provide some direction as to the
standard wused 1in other jurisdictions. The concern of both
management and labor 1is with the overly broad interpretation the
courts have applied to the "substantial wevidence" standard
currently in effect. We will hopefully have a r«commendstian by

February 12

I| Out language was drafted and reviewed byattorneys
knowledgeable in the constraints imposed bythe courts. It is
their opinion that the Jlanguage will withstand a constitutional
cdiall enge

3. For the system to operate as designed, it must be Ffair to both
the injured worker and the employer. Therefore, providers to the
system must provide services free of bias for or against either
party. It is our desire that the regulations should allow for a
bias free system and providers that exhibit bias will not be
allowed to provide IME"s or rehabilitation services. Health care
provi dtr f cculri still continue to operate in the system if c-hosen

by the employee or employer even 1if they were not on the list of
IME providers

4 We think that vhe standard for knowingly making a false
statement is sufficiently strict that it will be difficult to
abuse by an employer. If an employee withholds 1information fronm
an employer for any reason, he could be endangering himself or
others since he does not know what duties might he called for on
a given job We think that this section is important to the bill.

5 We have recommended to the board that the lists be maintained
on a geographical basis to remove a certain amount of the

unnecessary expenditures. We are concerned however that if we
d~al with ehe concerns expressed, we are losing sight of the
needs of the injured worker, and 1instead plaoe the travel <costs

cf the rehabilitation specialist above the needs of the worker.



6. Under the present systenm, it is estimated that approximately
90% of those that have been rehabilitated have gone back to their

prior occupation. It is our belief that when this occurs, it is
not necessary to rehabilitate someone lor yet another job should
they receive a subsequent injury They have already received the

training necessary to compete in a new occupation and we would
encourage thorn to enter that Jlabor market.

The concerns about the minimum threshold of 60% of pre-injury
wages fail to recognize that this 1is the minimum threshold and it
would represent an entry level wage As skills improve, it would
be anticipated that salary levels would increase

7 Dispute resolution Jlanguage was emitted by legislative
drafting. We have included a rewrite af Section 041 which deals
with 1i1hat and other problems.

8. Vie have modified the time lor the eligibility de t«rmina lioi*
from 60 diya to 90 days. The time frames are now consistent with
the current statute

9 Vie have attempted to remove the rehabilitation section fronm

the litigation process To accomplish this we have put the
injured worker incontrol of his plan, and we have given the
adminlstiator the authority to quickly resolve disputes. Since
the adminlstrator reports to the board, the board can review.his

performance an an ongoing basis and accordingly modify the
general approach to the job when it does not conform to the
guidelines of the board We believe that this approach 1is in the

best interests of the worker and the system..
10 Employment in this economy 1is a difficultstandard to
achieve Employability 1is better 1in that it defines the time

when the person is available and prepared to work, and it
additionally puts some of the responsibility for the acquisition

of a Jjob on the worker

11 The opposition to the Jlabor market definition 1is based an
misunderstandings We have established a priority which starts
with the area Cf residence, then the area of last employment,
then the State of Alaska, and finally other states. We do not
understand the concerns

12 We have modified this section to include Certified

Ephaiftl jtit ion Counselors, It is the desire of the committee
that these specialists be professionals 1in the area of vocational
rehabilitation That 1is not the case currently and as a result,

both the employee and the employer suffer.

13. See number 6 above
14 It is the desire of the committee to see that the employee is
provided good quality medical care in a timely, efficient manner.

Abuses currently exist in the system and we believe that our



language will remedy many of the problems Wf think that the
suggestion that we allow no mare than one change within each
speciality does not eliminate the problem. The treating physician
can still refer the patient to specialists as necessary

The concerns regarding the definition of treating physician are
inappropriate as the concept 1is part of the current Jlaw and does
not cause a problem.

15. See 14 above and 16 below.

16 This section of the bill requires that a treatment plan be
submitted if continuing and multiple treatments are prescribed
It seems reasonable that both the employee and employer should
know what the physician 1is 1intending to do and what he

anticipates will happen The limits on the number of visits was
based on the r*commendat lons of experts, but we provided a
exception when needed. All the , ,ysician would need to do is
document the need for additional services Again we were

attempting to deal with abuses to the system.

17 The current statute has no limits at all, thereforo w® have
restricted the frequency of the employer [IME. W® have modified
our recommendation to every 60 days thereafter. It should be
acknowledged that the employer is restrained by the costs of such
IME"s which roust be borne fcy the employer. In should also be
remembered that 1in the case of a dispute, the boards IME will

determine the outcome.

tfl While no one on the committee was awarj of any problenms in
this area, we have added language which should deal with the
concerns expressed We suggest that when medically appropriate,
the IME physician should use already existing diagnostic data tc*
make his determination

19. Our proposal suggests the adoption of a usual and customary
fee schedule Such schedules are normal in health car® plan* and
under the Social Security Systenm. It does not envision a
separate schedule for an employee®s physician and n employer”®s
physician.

20 This Jlanguage merely gives the board the authority to

administer the act by hiring experts, be they Alaskans or not
21 We were concerned about the supreme court giving the
presumption to the treating physician 1in cases where ev dence
clearly suggests that thev were 1in error Since the board
selected IME will be independent, we believe that giving his

opinions greater weight is appropriate.

22 We have added gross incompetence to the Jlanguage. We do not
believe that mispresentation 1is an appropriate standard and its
inclusion will lead to litigation.



23. We do net wund <>rsl and the constilutionality guest ion an this
issue We believe that this standard 1is legal.

24 . See #1.
25. See *2.
26. See #11.

27. It is our belief that it a person has skills whi chcan be
used in the job market, they are not a permanent total
disability.

26 V? have added language which will clarify our intent. We
axe suggesting that after two years, s person be tested to
determine their degree of impairment and given a lump sum
settlemen i

29 It is our desire topay moremoney forsevereinjuries and
less money for lesssevereinjuries. We have attempted to do so
without increasing the overall costs of this section.

30 Medical stability 1in this section 1is essential to determine
the timing and the degree of permanent 1impairment Medical
benefits are not Ilimited and will continue for the duration of
the injury.

31 7hi s secion currently exists ss Section 210 of the Statute.
We merely moved it to section 200 since it now only applies to
that section-

32. We did not receive Attachment 3, so we are unclear as to
their Concerns.

33. Vested benefits v/ere used to make this section manageable end
to recognii-s that » worker have no legal right to “Unvested**

benefits. Vesting has nothing tc do with wunion vs nonunion.
24 . Workers® compensation was created to deal with work related
injuries and should not be seen as the vehicle to addrers other
social goals. The items outlined represent issues that are

adequately addressed in other State and Federal statutes

35. See *30 above



OTHES ITEMS

I. Our agenda for 1988 includes a review of the Division of
Workers Compensation. We are particularly interested 1in the
timely resolution of a workers®™ <compensition claim and will
examine both the delays caused by the system and those caused by
the employers or employees attorneys.

2 We believe thai our proposal will include system modiflcations
which will result in cost savings of at least 15%. We hope the
insurance community will concur 3rd ask for a rate reduction
effective July 1.

< Issues regarding the 1insurance industry were not addressed :r.
this bill because of the complexity of the problem. We will be
addressing these 1issues in 1988.

4 This problem 1is particularly difficult since the courts have
held that the contractors insurance carrier is Jliable when the
sale-proprietar has a work related 1injury. The ‘insurance company

takes the position that they need to collect premiums tc cover
the risk and accordingly charge the contractor

S. Final billing after audit 1is necessary to make sure that
adequate premiums are collected for the actual wage exposure.
Quotes given at the initiation of the policy are based on the
employers estimates of wages by classification, and 1if accurate
will result in no additional premiums. Unless insurance
companies are given the ability to audit payroll records,
everyone will underestimate payroll and the system will become
even r.tcre chaotic.

a. We v/ill examine this when we examine the 1insurance company,
but an "all states rider"”™ does not eliminate the Alaska rates

They will be charged durmg the audit on the policy. We believe
that the problem coraes from misrepresenting and misclassi fing

payroll and the ‘insurance carrier not catching the problem at

audit

7 We would have no problem with such an amendment to the
unemp loyraen |l law.
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* Sec. 3. AS 23.30.005 is amended by adding a new subsection to read:

(m) IT a regulation adopted by the department and approved by a
majority of the full board 1is determined to be 1invalid by the state
supreme court, the Hepartment may adopt new regulations that conform
to the department®"s statutory authority as interpreted by the court.
These new regulations shall apply both retrospectively and

prospectivelv.

* Sec. 5. AS 23.30.041 is repealed and reenacted to read:

Sec. 23.30.041. REHABILITATION OF INJURED WORKERS. (@) The
board shall select and employ a reemployment services administrator.
The board may authorize the reemployment services administrator to
select and employ additional staff. The reemployment services admin-—
istrator is in the partially exempt service under AS 39.25.120.

(b) Thereemployment services administrator shall perform the
following functions:

€D enforce regulations adopted by the board to implement
this section;

) recommend regulations for adoption by the board tnat
establish performance and reporting criteria for rehabilitation
specialists;

€)) enforce the quality and effectiveness of reemployment
preparation benefits provided for under this section;

(€)) review on an annual basis the performance of reha—
bilitation specialists to determine continued eligibility for delivery
of rehabilitation services;

©) submit to the Department of Labor on or before January

1 of each year, a report of reemployment benefits provided under this



section for the previous fiscal year; the report must include a
statistical summary of all rehabilitation cases, including
(A) the estimated and actual cost of each active
rehabilitation plan;
|® the estimated and actual time of each rehabilita—
tion plan;
© a status report on all individuals completing or
terminating a reemployment services program including a return to
work date;
() the cost of reemployment preparation services;

(6) maintain a list of rehabilitation specialists meeting
the qualifications established in this section;

(7) promote awareness among physicians, adjusters, injured
workers, employer, employees, attorneys, training providers, and
rehabilitation specialists of the reemployment program established 1in
this subsection.

(©) IT an employee suffers a compensable 1injury that may perme
nently preclude an employee®s return to the employee®s occupation at
the time of injury, the employee or employer may request an eligibil—
ity evaluation for reemployment benefits. The employee must request
an eligibility evaluation within 90 days after the employee gives the
employer a notice of injury unless the reemployment services adminis—
trator determines the employee has wunusual and extenuating physical
limitations that prevent the employee from making a timely request.
The reemployment services administrator shall, on a rotating and
geographic basis, select a rehabilitation specialist from the list
maintained under (b) (6) of this section to perform the eligibility

evaluation.



(d) Within thirty days after the referral by the administrator,
the rehabilitation specialist shall perform the eligibility evaluation
and issue a report of findings. The reemployment services administra—
tor may grant up to an additional 30 days for performance of the
eligibility evaluation wupon notif"cacion of unusual and extenuating
circumstances and the rehabilitation specialist®s request. Within 14
days after receipt of the report from the rehabilitation specialist,
the reemployment services administrator will notify the parties of the
employee®s eligibility for reemployment preparation services. Within
10 days after the decision, either party may seek review of the
decision by requesting a hearing under AS 23.30.110. The hearing
shall be held within 30 days after it 1is requested. The board shall
uphold the decision of the administrator except for abuse of dis—
cretion on the administrator®s part.

(e) An employee shall be eligible for benefits under this
section upon the employee®s written request and by having a physician
predict that the employee has permanent physical capacities that are
less than the physical demands of the employee®s job as described 1in
the United States Department of Labor®"s "Selected Characteristics of
Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee®s job at the time of injury; and

@) other jobs that exist in the Jlabor market that the
employee has held or received training for within 10 years before the
injury or that the employee has held following the injury for a pcricd
long enough to obtain the skills to compete 1in the Jlabor market,
according to specific vocational preparation codes as described in the
dictionary of occupational titles.

() An employee is not eligible for reemployment benefits if



(€D the employer offers employment within the employee®s
predicted post-injury physical capacities at a wage equivalent to at
least 60% of the employee®s gross hourly wages at the time of injury
and the employment prepares the employee to be employable in other
jobs that exist in the labor marker;

@) the employee has been previously rehabilitated 1in a
former workers®™ compensation claim and returned to work in the same or
similar occupation, 1in terms of physical demands, as the employee held
at the time of the prior injury; or

(©) atthe time of medical stability no permanent
impairment 1is identified or expected.

(g Within 10 days after the employee receives the reemployment
services administrator®s notification of eligibility for services, the
employee shall notify the employer in writing of his selection of a
rehabilitation specialist who shall provide a complete reemployment
services plan. If the employer disagrees with the employee®s choice
of rehabilitation specialist to develop the plan and the disagreement
cannot be resolved, then the reemployment services administrator shall
assign a rehabilitation specialist. The employer and employee each
have one right of refusal of a rehabilitation specialist.

(h) Within 90 days- after the vrehabilitation specialist®s se—
lection in (g of this section, a reemployment plan must be formulated
and approved. The reemployment plan must contain at least the follow—
ing:

(1) an occupational goal in the labor market;

(2) a plan to acquire the occupational skills to be employ—

able;



(€)) the cost estimate of the reemployment plan, 1including
provider fees; the ar”unt of tuition, books, tools, and supplies;
transportation; temporary lodging; or job modification devices;

(4) the estimated length of time that the plan will take;

(5) the date the plan will commence; and

(6) the estimated time of medical stability aspredicted by

the physician.

(i) Reemployment benefits shall be selected from the followi

in a manner that ensures remunerative employability in the shortest
possible time:

(1) on the job training;

(2) vocational training;

(3) academic training;

(4) self-employment; or

(5 a combination of (1) - (4) of this subsection.

a) The employee, rehabilitation specialist, and the employer
shall sign the reemployment services plan. If the employer and
employee fail to agree on a reemployment plan, either party may submit
a reemployment plan for approval to the reemployment services adminis—
trator; the reemployment services administrator shall approve or deny
a plan within 14 days after the plan 1is submitted. Within 10 days
after the administrator files the decision, either party may seek
review of the decision bv requesting a hearing under AS 23.30.110.
The standards and time periods allowed for review are the same as
those in (d) of this section.

() Benefits related to the reemployment plan may not extend
beyond two years from the date of plan acceptance or approval, at
which time benefits expire. If an employee reaches medical stability

before completion of the plan, temporary total disability benefits



shall cease and permanent impairment benefits shall then be paid at
the employee®s temporary total disability rate. If the employee's
permanent impairment benefits are exhausted before the completion or
termination of the reemployment plan, the employer shall provide wages
equc.l to 60% of the employee®s spendable weekly wages but not to
exceed $525, wuntil the <completion or termination of the plan. A
permanent impairment benefit remaining unpaid upon the completion or
termination of the plan shall be paid to the employee in a single lump
sum. The fees of the vrehabilitation specialist or rehabilitation
professional shall be paid by the employer and may not be included in
determining the cost of the reemployment plan.

(1) The cost of the reemployment plan, not including the fees of
the rehabilitation specialist or the benefits provided in (1) of this
section, shall be the responsibility of the employer, but may not
exceed $10,000.

(M) Only a rehabilitation specialist may accept case assignments
as a case manager and sign eligibility determinations and reemployment
plans. A person who 1is not a rehabilitation specialist may perform
rehabilitation casework if the work is performed under the direct
supervision of a rehabilitation specialist employed in the same firm
and location.

@) After the employee has elected to participate in reemploy—
ment benefits, noncooperation by the employee shall vresult: 1in the
termination of reemployment benefits on the date of noncooperation.
Noncooperation means but shall not be limited to, failure to

(1) keep appointments;
(2) maintain at least average grades;
(3€ attend designated programs;

(4) maintain contact with the rehabilitation specialist;



©) cooperate with the rehabilitation specialist in devel—
oping a reemployment plan and participating 1in activities relating to
reemployment of a full-time basis;
(6) comply with the employee®s responsibilities outlined in
the reemployment plan; or
a participate in any planned reemployment activity as
determined by the reemployment services administrator.
IfT the employer believes the employee has not cooperated, it may
terminate reemployment services and wages under (1) of this section.
However, upon the request of either party, the reemployment services
administrator shall decide whether the employee cooperated. A hearing
before the administrator shall be held within 30 days after it 1is
requested. The administrator shall 1issue a decision within 14 days
after the hearing. Within 10 days after the administrator files the
decision, either party may seek review of the decision by requesting a
hearing under AS 23.30.110. The standards and time periods allowed
for review are the same as those in (d) of this section.
(0) In this section
(D) "employability” means possessing the ability but not
necessarily the opportunity to engage in employment that 1is consistent
with the employee”s physical limitations resulting from the
compensable injury.
) "labor market™ means a geographical area that offers
employment opportunities in the following priority:
)) area of residence;
D) area of last employment;
(©) the state;

(D) other states.



(3 "physical capacities”™ means objective and measurable
physical traits such as ability to lift and carry, walk, stand or sit,
push, pull, climb, balance, stoop, kneel, crouch, crawl, reach,
handle, finger, feel, talk, hear, or see.

(@) "physical demands"™ means the physical requirements of
the job such as strength, including positions such as standing,
walking, sitting, and movement of objects such a lifting, carrying,
pushing, pulling, climbing, balancing, stooping, kneeling, crouching,
crawling, reaching, handling, fingering, feeling, talking, hearing, or
seeing.

©) "rehabilitation specialist” means a person who is a
certified insurance rehabilitation specialist, a certified
rehabilitation counselor or a person who has equivalent or better
gualifications as determined under regulations adopted by the
department.

(6) "remunerative employability” means having the skills
that allows a worker to be compensated with wages or other earnings
equivalent to at least 60 percent of the employee®"s gross hourly wages
at the time of injury, 1if the employment 1is outside the state, the
stated 60 percent shall be adjusted to account for the difference
between the applicable state average weekly wage and the Alaska

average weekly wage.

*Section 18. AS 23.30.155(c) 1is amended to read:

©) The carrier or independent adjuster [EMPLOYER] shall notify
the board and the employee on a form prescribed by the board that the
payment of compensation has begun or has been increased, decreased,
suspended, terminated, resumed, or changed in type. An initial report

shall be filed with the board and sent to the employee within 28 days



after the date of 1issuing the first payment of compensation. If at
any time 21 days or more pass and no compensation payment is issued, a
report notifying the board and the employee of the termination or
suspension of compensation shall be filed with the board and sent to
the employee within 28 days after the date the last compensation
payment was issued. A report shall also be filed with the board and
sent to the employee within 28 days after the date of issuing a
payment increasing, decreasing, resuming, or changing the type of
compensation paid. If the [EMPLOYER FAILS TO NOTIFY THE] board and
the employee are r.ot notified with the 28 days prescribed bv this
subsection for reporting, the carrier or independent adjuster
[EMPLOYER] shall pay a civil penalty of $100 for the first day plus
$10 for each day thereafter that [THE EMPLOYER FAILED TO GIVE] notice
was not given. Total penalties under this subsection [SECTION] may
not exceed $1,000 for a failure to Tfile a required report. Penalties
assessed under this subsection are due and payable and eligible for

reduction under (m) of this section.

*Section 20. AS 23.30.155(m) is repealed and reenacted to read:

(1) On or before March 1 of each year the carrier or independent
adjuster shall file a verified annual report on a form prescribed by
the board stating the total amount of all compensation by type,
medical and vrelated benefits, vocational rehabilitation expenses,
legal fees and penalties paid on all claims during the preceding
calendar year.

) If the annual report is timely and complete when received by
the board and provides accurate information about each category of
payments, the commissioner or his designee shall review the timeliness

of the carrier or independent adjuster®s reports filed during the



preceding year as required by (¢) of this section. IfT the carrier or
independent adjuster timely filed at least 99% of the reports for the
preceding year, the penalties assessed under (¢) of this section shall
be waive. If the carrier or independent adjuster timely Tfiled at
least 97%, of the reports for the preceding year, 75% of the penalties
assessed under (¢) of this section shall be waived. If the carrier or
independent adjuster timely filed 95% of the reports for the preceding
year, 50% of the penalties assessed under (c) of this section shall be
waived. IfT the carrier or independent adjuster"s reports for the
preceding year were not timely filed at least 95% of the time, none of
the penalties assessed under (¢) of this section shall be waived. The
penalties that are not waived shall be due and payable within 28 days
after the Commissioner of Labor mails the notice of the penalties due.

(€)) If the annual report is not filed by March 1 of each year,
the carrier or independent adjuster shall pay a civil penalty of $100
for the first day plus $10 for each day thereafter.

(@) Ifthe payment under (2) of this subsection 1is not paid
timely, the carrier or independent adjuster shall pay a civil penalty
of 20% of the penalties due plus interest at the rate prescribed by AS

45.45.010.
*Section 21. AS 23.30.155 is amended by adding a new subsection to
read:

@) Ifthe employer does not have a carrier or independent

adjuster, (c)and (m) of this section apply to the employer.

NOTE: ALL SUBSEQUENT SECTIONS SHOULD BE RENUMBERED.

-10-
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ROGER*

MY PARTICIPANTS® STATE THEY CANNOT HEAR THE QUESTIONS ASKED. THEY
SAY IT SEEMS LIKE THE PERSONS ASKING THE QUESTIONS ARE NOT CLOSE
ENOUGH TO THEIR MIKES OR THE MIKES ARNIT WORKING. WHAT DO YOU
THINK?

VESTA IN SOLDOTNA
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