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F e b r u a r y  17, 1988 

M e m o  t o  File: W F R

CS f or H o u s e  Bill 310

A n a l y s i s  and c o m m e n t  by A s s o c i a t e d  G e n e ra l C o n t r a c t o r s  of Alaska. 

A N A L Y S I S

CS H B  310 m o d i f i e s  several p r o v i s i o n s  in T it le  36 r e l a t i n g  to 
c o n s t r u c t i o n  a nd p u b l i c  w or ks  cortracts.

S e c t i o n  1 of t he p r o p o s e d  l e g i s l a t i o n  amends AS 3 6 .2 5 . 0 2 0 ( b )  by 
a t t e m p t i n g  to b r o a d e n  t h e  c o v e r a g e  of the "Litt le  M i l l e r  A ct's" 
b o n d i n g  r e q u i r e m e n t s  b y  d e f in in g "s u bc ontractor" t o  i n c l u d e  a 
s u b c o n t r a c t o r  of a subcontractor.
S e c t i o n s  2 t h r o u g h  4 r el at e to a n e w  c o n t r a c t o r  p r o v i d e d  s w o r n  
s t a t e m e n t  that: "all of t he s u b c o n t r a c t o r s  on t h e  p r o j e c t  ha ve 
b e e n  p a i d  for t he services, materials, and e q u i p m e n t  f u r n i s h e d  by 
t h e  s u b c o n t r a c t o r s  for t h e  p r o j e c t  and the w o r k  p e r f o r m e d  b y  the 
c o n t r a c t o r  u n d e r  the c o n t r a c t  has b e a n  in sp ec te d  a n d  i m p r o v e d  for 
c o m p l i a n c e  w i t h  the contract". Ad di ti o na ll y,  " s u b c o n t r a c t o r "  
w o u l d  incl ud e any p e r s o n  wit h  an express or i m p l i e d  c o n t r a c t u a l  
r e l a t i o n s h i p  w i t h  a c o n t r a c t o r  w i t h  a s u b c o n t r a c t o r  t o  furni sh  
s er vices, m a t e r i a l s  or e q u i p m e n t  for the p r o j e c t  b u t  it d o e s  n o t  
i n c l u d e  an employee.

S e c t i o n  5 r e q u i r e s  t h a t  a ny p e r s o n  w ho c o n t ra ct s t o  f u r n i s h  
services, ma te r ia ls , or e q u i p m e n t  for a p u b l i c  c o n s t r u c t i o n  or 
p u b l i c  w o r k s  p r o j e c t  m u s t  give the p r i m e  c o n t r a c t o r  o f  t h e  p r o j e c t  
w r i t t e n  n o t i c e  of t h e  c o n t r a c t  w i t h i n  10 days of e n t e r i n g  into the 
c o n t r a c t .

COMMENT

A. I n c r e a s i n g  the S c o p e  of L ittle M i l l e r  A ct P r o t e c t i o n .

P r e s e n t l y  t h e  S ta t e of A l a s k a ' s  "Little M i l l e r  Act" is m o d e l e d  
a f t e r  t h e  f e de ra l " M i ll er  Act:". The  p u r p o s e  is to p r o v i d e  
p r o t e c t i o n  to subcontractors, m a t e r i a l m e n  and l a b o r e r s  e n g a g e d  in 
w o r k  o n  p u b l i c  p r o j e c t s  e x c e e d i n g  $100,000. A n y  c o n t r a c t o r  
b i d d i n g  m o r e  t h a n  $ 1 0 0, 0 00  on a p r o j e c t  m u s t  s u p p l y  a p e r f o r m a n c e  
a n d  p a y m e n t  b o n d  w h i c h  a s su re s t h a t  all p e r so n s w i t h i n  th e 
p r o t e c t i o n  of t he " M il l er  Act" will be paid.



A b s e n t  "Mi l le r Act" p r o t e c t i o n ,  a n  individual w i t h o u t  a d i r e c t  
c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  a p r i m e  c on t r a c t o r  is u n a b l e  to 
recover, in the p r i v a t e  sector, lien laws n o r m a l l y  a l l o w  c e r t a i n  
s u p p l i e r s  or i n d i v i d u a l s  to p l a c e  a lien on p r o p e r t y  p e n d i n g  a 
r e s o l u t i o n  of their c l a i m  f o r  payment, The "Mil le r  A c t "  was 
d e v e l o p e d  as a s u b s t i t u t e  f or a lien. The "Miller A c t "  al lows 
c l a i m s  b y  p e r so ns  w i t h  d i r e c t  c o n t r a c t s  w i t h  the p r i m e  c o n t r a c t o r  
o r  w i t h  a first t i e r  s u b c o n t r a c t o r .  T h o s e  w ho do n o t  h a v e  d i r e c t  
c o n t r a c t s  w i t h  e i t h e r  of t h e s e  t w o  are not covered. In o t h e r  
w o r d  m a t e r i a l m e n  t o  m a t e r i a l m e n  are n ot c o ve r ed  n o r  a r e  sub- 
s u b c o n t r a c t o r s  s u b - s u b c o n t r a c t o r s  n o r  anyone else c o n t r a c t i n g  w i t h  
a su b- su bcontractor. T h e  a t t a c h e d  e x h ib i t shows in d i a g r a m  
f a s h i o n  t h o s e  who c a n  m a k e  a c l a i m  on the general c o n t r a c t o r ' s  
p a y m e n t  b o n d  and th o se  w h o  cannot. T h o s e  Inside t h e  b o x  c an m a k e  
a c l a i m  a g a i n s t  the b o n d  a n d  t h o s e  outside the b o x  c a n  not.

Presen t ly , t he re  a re m a n y  i n s t a n c e s  w h e r e  general c o n t r a c t o r s  who  
h a v e  a l r e a d y  paid a s u b c o n t r a c t o r  su bs eq u e n t l y  end u p  p a y i n g  
a d d i t i o n a l  claims b y  s u b - s u b c o n t r a c t o r s  or m a t e ri al  s u p p l i e r s  to a 
s ub co nt ra ct o r,  in o t h e r  w or ds , t h e y  p a y  twice for t h e  same work. 
T h e  e f f e c t  of i n c r e a s i n g  t h e  s c o p e  of "Miller Act" c o v e r a g e  will 
b e  m o r e  and m or e i n s t a n c e s  of d o u b l e  p a y m e n t  by t h e  g e n e r a l  
contractor.

B. R e q u i r e d  Sworn S t a t e m e n t

T h e r e  are t wo aspects t o  t h e  s w o r n  s ta tement that m u s t  be p r o v i d e d  
u n d e r  the pro po se d l e g i s l a t i o n .

1. A l l  the s u b c o n t r a c t o r s  o n  the p r o j e c t  hav e b e e n  p a i d  for 
t h e i r  services, m a t e r i a l s  and equipment.

2. T h e  work p e r f o r m e d  b y  t h e  c o n t r a c t o r  un de r t h e  c o n t r a c t  
has been i n s p e c t e d  a n d  a p p r o v e d  for c o m p l i a n c e  w i t h  the 
contract.

I d o  n o t  u n d e r s t a n d  IQ ti w h a t  is in te nd ed  b y  t he l a n g u a g e  "the w o r k  
p e r f o r m e d  b y  the c o n t r a c t o r  u n d e r  the  c o n t ra ct  h a s  b e e n  i n s p e c te d 
a n d  a p p r o v e d  for c o m p l i a n c e  w i t h  t h e  contract". T h e  c o n t r a c t s  
r e f e r r e d  to are p u b l i c  c o n s t r u c t i o n  c on t ra ct s w h i c h  a r e  u s u a l l y  
b e t w e e n  a st at e or a p o l i t i c a l  s u b d i v i s i o n  of the S t a t e  a n d  a 
co ntractor. N o r m a l l y  t h e s e  c o n t r a c t s  are v e r y  t h i c k  d o c u m e n t s  
s p e l l i n g  out the r i g h t s  a n d  r e s p o n s i b i l i t i e s  of b o t h  of the 
parties. N o r m a l l y , ' t h e  o w n e r - a g e n c i e s  h a v e  n u m e r o u s  i n s p e c t o r s  o n  
t he j o b  a n d  prior to p a y i n g  a c o n t r a c t o r  n o r ma ll y  i n s p e c t  t he w o r k  
d o n e  on t h e  contract.

T h e  p r o p o s e d  r e q u i r e m e n t  t h a t  a g e n e ra l c o n t r a c t o r  p r o v i d e  a 
s w o r n  s t a t e m e n t  that a l l  t h e  s u b c o n t r a c t o r s  o n  the p r o j e c t  h a v e  
b e e n  p a i d  for the s e r v i c e s  a n d  e q u i p m e n t  fu rnished b y  
s u b c o n t r a c t o r s  for t h e  p r o j e c t  as a p r e r e q u i s i t e  for  o b t a i n i n g  a 
s e c o n d  o r  s u bs eq ue nt  p r o g r e s s  p a y m e n t  u n d e r  a c o n s t r u c t i o n
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c o n t r a c t  is not a w o r k a b l e  s t r u c t u r e  for the c o n s t r u c t i o n  
industry.
First, t h e  language d o e s  n o t  s p e c i f y  that the a t t e s t e d  s u b­
co n t r a c t o r  p ayments a r e  t h o s e  a r i s i n g  o ut of the p r e v i o u s  p a y  
e st imate.

Second, eve n assuming t h i s  s t r u c t u r a l  d e f i c i e n c y  is c o r r e o t e d ,  a 
g e n e r a l  c o n t r a c t o r  m a y  n o t  be able t o  d e t e r m i n e  w h e t h e r  l o w e r  
t i e r e d  s u b c o nt ra ct or s  h a v e  b e e n  paid. T h e  g e n e r a l  c o n t r a c t o r  h a s  
a d i r e c t  contractual r e l a t i o n s h i p  o n l y  w i t h  h is s u b c o n t r a c t o r s .

Third, t h i s  structure d o e s  n o t  p r o v i d e  for d i s p u t e s  w h i c h  o f t e n  
o c c u r  in c on s tr u c t i o n  p r o j e c t s  or se t- of fs  w h i c h  m a y  b e  t a k e n  b y  a 
g e n e r a l  c o n t r a c t o r  a g a i n s t  a s u b c o n t r a c t o r  w h o  m a y  n o t  h a v e  
p e r f o r m e d  a p o rt i on  of t h e  subcontract.

Fourth, th is  p ro c ed ur e w o u l d  hav e t h e  e f fe c t of p l a c i n g  t h e  o w n e r -  
c o n t r a c t i n g  agency ar» a a r b i t r a t o r  of c o n t ra ct  d i s p u t e s  t h a t  
a r i s e  on a c o n st ru ct io n  project.

Fifth, thi s  proposed l e g i s l a t i o n  w i l l  h a v e  t he e f f e c t  o f  s t o p p i n g  
all m o n e y  to a c o n s t r u c t i o n  p r o j e c t  a n y t i m e  a c o n t r a c t u a l  d i s p u t e  
arises. Thus, the s m a l l e s t  and m o s t  p i c a y u n e  d i s p u t e  b e t w e e n  the 
l o w e s t  t i e r e d  s u b c o n t r a c t o r  on a j ob c ou ld  sto p the e n t i r e  f l o w  of 
m o n e y  on a project.

T h e  q u e s t i o n  that m u s t  b e  a s k e d  is w h y  is this n e e d e d  in a d d i t i o n  
to t h e - "Mill er  Act"? T h e  " M i l l e r  Act" p r o v i d e s  a p e r f o r m a n c e  
p a y m e n t  b o n d  by the g e n e r a l  contractor. T h i s  b o n d  a s s u r e s  p a y m e n t  
in t h e  e v e n t  a dispute a r i s e s  b e t w e e n  a g e n e r a l  c o n t r a c t o r  and a 
s u b c o n t r a c t o r  and the s u b c o n t r a c t o r  u l t i m a t e l y  p r e v ai l s.  U n d e r  
t h e  p r o p o s e d  l e g is la ti o n t h e  c a p a b i l i t y  to sto p all of t h e  
p r o g r e s s  pa yments on a p r o j e c t  is g i v e n  to lo we r  t i e r e d  
s u b c o n t r a c t o r s  wh o do not h a v e  p e r f o r m a n c e  and p a y m e n t  b o nd s . If 
t h e  s u b c o n t r a c t o r  is u l t i m a t e l y  w r o n g  ir. its c o n t e n t i o n s  t h e r e  is 
n o  p e r f o r m a n c e  and p a y m e n t  b o n d  a g a i n s t  w h i c h  the g e n e r a l  
c o n t r a c t o r  can proceed. In a d i s p u t e  situation, the g e n e r a l  
c o n t r a c t o r  m us t pay out  the m o n e y  and then s e e k  a r e f u n d  f r o m  th e 
s u bc on t r a c t o r .  This is c o n t r a r y  to t h e  p h i l o s o p h i c a l  
u n d e r p i n n i n g s  of the " M i l l e r  Act".

C. N o t i c e  b y  S u b c o n t r a c t o r s

T h e  r e q u i r e d  notice t h a t  a n y  s u b c o n t r a c t o r  on a p u b l i c  w o r k s  
p r o j e c t  n o t i f y  the p r i m e  c o n t r a c t o r  w i t h i n  10 days of e n t e r i n g  
into a c o n t r a c t  is a g o o d  one. I s u g ge st  t h a t  l a n g u a g e  be 
b r o a d e n e d  to include f u r n i s h i n g  s e r v i c e s  o r  p r o v i d i n g  s u p p l i e s  and 
t h a t  s o m e  s anction be s t r u c t u r e d  in the event a s u b c o n t r a c t o r  or 
s u p p l i e r  fails to p r o v i d e  t h e  n o t i c e  r e q ui re d b y  th i s s e ct i o n .
T h e  m o s t  obvi ou s s a n c t i o n  is p r e c l u d i n g  the s u b c o n t r a c t o r  f r o m  
f i l i n g  a "Mill er  Act" claim. In th is  w a y  the g e n e ra l c o n t r a c t o r  
w i l l  b e  inf or me d  of the n a m e s  of all p o t e n t ia l " M il le r A c t "
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c l a i m a n t s  p r i o r  to p a y m e n t  of any money. T h e  g e n e r a l  c o n t r a c t o r  
c a n  t h e n  insure that t h os e p e r s o n s  a re p a i d  p r i o r  to c l o s i n g  t he 
jo b out. A n y  s u b c o n t r a c t o r s  n o t  p r o v i d i n g  t h i s  n o t i c e  r e q u i r e m e n t  
s hould ■'precluded from f i l in g a " M il le r Act" claim. It w i l l  a v o i d  
the c u r r e n t  s i t u a t i o n  w h e r e  m a n y  g e n e r a l  c o n t r a c t o r s  p a y  t w i c e  for 
h a v i n g  the s a m e  w o r k  performed.

In summary, w e  are o p p o s e d  to this l e g i s l a t i o n  a n d  t h i n k  the 
s t r u c t u r e  s u g g e s t e d  is n o t  workable. M o r e  i m p o r t a n t  p e r h a p s  is 
the focus o r  intent of t h e  legislation. It se em s a p p a r e n t  the 
l e g i s l a t i o n  is a im ed  at p r o t e c t i n g  l o w e r  t i e r e d  s u b c o n t r a c t o r s  in 
s i t u a t i o n s  w h e r e  the y are not g e t t i n g  p a i d  o n  p u b l i c  c o n s t r u c t i o n  
projects.

First, w e  w a n t  to b e  c l e a r  th at  A G C  c l e a r l y  s u p p o r t s  the p r o m p t  
p a y m e n t  of all s ub co n t r a c t o r s  on a n y  t y p e  of c o n s t r u c t i o n  
project. F or example, A G C  mo de l c o n t r a c t s  c l e a r l y  p r o v i d e  t h a t  
s u b c o n t r a c t o r s  will be p r o m p t l y  p a i d  (usually w i t h i n  7 d a y s  of 
r e c e i p t  of t h e  m o n e y  by t h e  gene ra l c o n t r a c t o r ) . W h a t  w e  o p p o s e  
is a s y s t e m  w h e r e  the o w n e r - a g e n c y  c o me s b e t w e e n  the d i r e c t  
c o n t r a c t u a l  r e la ti o ns hi p of t he g e n e r a l  c o n t r a c t o r  and h i s  
s u b c o n t r a c t o r s  or b e t w e e n  th e o t h e r  t i e r s  o f  s u b c o n t r a c t o r s  o n  a 
c o n s t r u c t i o n  project.

I
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5.2 P R O G R E SS PAYM ENTS

5.2.1 APPLICATION. The Subcontractor’s progress pay­
ment application for work performed in the preceding 
payment period shall be submitted to the Contractor per 
the .terms o f  this Agreement and specifically Articles 

5 .1 .1 , 5 .2 .2 , 5 .2 .3 , and 5 .2 .4  for approval o f the Con­
tractor and -   _

Th e C ontractor shall forward, w ithout delay, the 
approved value to the Owner for payment.

5.2.2 RETAINAGE/SECURITY. The rate o f retainage shall 
not exceed the pcrcehtagc retained from the Contractor's 

payment by the Owner for the Subcontractor’s W ork 
provided the Subcontractor furnishes a bond or other 
security to the satisfaction o f  the Contractor.

I f  the Subcontractor has furnished such bond or secu­

rity; its work is satisfactory and the Contract Documents 

provide for reduction o f retainage at a specified percentage 

o f com pletion, the Subcontractor’s retainage shall also be 
reduced when the Subcontractor’s W ork has attained the 

same percentage o f completion and the Contractor’s 

retainage for the Subcontractor’s W ork has been so reduced 
by the Owner.

However, i f  the Subcontractor does not provide such 
bond or security, the rate o f  retainage shall b e  %.

5.2.3 TIM E OF APPLICATION. The Subcontractor shall 

s u b m it p ro g re ss p a y m e n t a p p lic a tio n s  to  th e  
Contractor no later than the - day o f each pay­

ment period for work performed up to and including the 
------------ day o f  the payment period indicating work com-

, pletcd and, to  the extent allowed under Article 5 .2 .4 , 
materials suitably stored during the preceding payment 
period.

5.2.4 STO RED  M ATERIALS. Unless otherwise provided 

in the Contract Documents, and i f  approved in advance 
by the O w ner, applications for payment may include 

materials and equipment not incorporated in the Subcon­
tractor's W o rk  but delivered and suitably stored a t the 

site or ac some other location agreed upon in writing. 

Approval o f payment application for such stored items 
on or o f f  the Site shall be conditioned upon submission 

by the Subcontractor o f  bills o f sale and applicable insur­

ance or such other procedures satisfactory to the Owner 

and Contractor to establish the Owner's title  to such 

materials and equipment or otherwise protect the O wner’s 
and Contractor’s interests therein, including transporta­
tion to  the site.

, ( * 2} ?  TIM E OF PAYMENT. Progress payments to the 
Subcontractor for satisfactory performance o f the Subcon-, 
tractor’s W ork  shall be made no later than seven (7) days 

after receipt by the Contractor o f payment from the Owner 
for such Subcontractor's W ork.

5.2.6 PAYM ENT DELAY. I f  for any reason not the fault 

o f the Subcontractor, the Subcontractor docs not receive 

a progress payment from the Contractor w ithin seven (7) 
days after the date such payment is due, as defined in 
Article 5 .2 .5 , then the Subcontractor, upon giving an 

additional seven (7) days written notice to the Contrac­
tor, and w itho ut prejudice to and in addition to any other 
legal remedies, may stop work u n til payment o f the full 

am ount owing to the Subcontractor has been received. 

T o  the extent obtained by the Contractor under the Con­
tract Docum ents, the contract price shall be increased by 

the am ount o f the Subcontractor’s reasonable costs o f 
shut-dow n, delay, and start-up, which shall be effected 

by appropriate Change Order.
I f  the Subcontractor’s W ork has been stopped for thirty 

(30) days because the Subcontractor has not received prog­
ress payments as required hereunder, the Subcontractor 
may terminate this Agreement upon giving the Contrac­

tor an additional seven (7) days written notice.

5.3 FINAL PAVMENT

5.3.1 APPLICATION. U pon acceptance o f the Subcon­
tractor's W ork by the Owner, the Contractor, and i f  

necessary, the Architect, and upon the Subcontractor 
furnishing evidence o f fulfillm ent o f the Subcontractor's 

obligations in accordance w ith  the Contract Documents 
and A rticle 5 .3 .2 , the Contractor shall forward the Sub­
contractor’s application for final payment w itho ut delay.

5.3.2 REQUIREM ENTS. Before the Contractor shall be 

required to forward the Subcontractor’s application for 

final payment to the Owner, the Subcontractor shall sub­

m it to the Contractor:
(a) an affidavit that all payrolls, bills for materials and 

equipment, and other indebtedness connected with 
the Subcontractor's W ork for which the Owner or 

his property or the Contractor or the Contractor's 

surety m ight in any way be liable, have been paid 

or otherwise satisfied;
(b) consent o f surety to final payment, i f  required;

(c) satisfaction o f required closeout procedures; end

(d) other data i f  required by the Contractor or Owner, 
such as receipts, releases, and waivers o f liens to 

the extent and in such form as may be designated 

by the Contractor or Owner.
Final payment shall constitute a waiver o f all claims by 
the Subcontractor relating to the Subcontractor's W ork, 
but.shall in no way relieve the Subcontractor o f liability 
for the obligations assumed under Article 9 .1 0  hereof, or 
for faulty  or defective work appearing after final payment.

6.3.3 TIME OF PAYMENT. Final payment o f  the balance 

due o f the contract price shall be made to the Subcon­

tractor:

AGC DOCUMENT NO. 600 •  SUBCONTRACT FOR BUHOING CONSTRUCTION * August 1904 8
•Associated General Connector* of America
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION 
REQUEST:

B ILL  VERSION: HB310 
PUBLISH DATE: 5/12/87

FISCAL NOTE
Revision Date: 
Title:
Sponsor: 
Requestor

An Act relating to payment under public 
construction contracts.
Grussendorf

Agency Affected: 
BRU:

Components:

DOT&PF 
Engineering & 
Operations

E X P E N D IT U R E S /R E V E N U E S : (THOUSANDS OF dollar:
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTURAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
L A N D  &  STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T I N G 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

F U N D IN G : ( th o u s a n d s  o f  d o l l a r s :
GENERAL FUND 0 0 0 0 0 0
FEDERALFUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

P O S IT IO N S :
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
Current construction contract language used by DOT&PF requires payment by the (prime) contractor to all 
subcontractors within 7 days following receipt o f payment. As this bill is currently written no additional fiscal 
impacts during construction administration are anticipated except where a fraudulent statement is made under paragraph 
(0 - Should the department be involved in litigation surrounding fraudulent statements that may be made, litigation and 
damage costs may arise. As these costs are both speculative and not subject to accurate estimation no fiscal impact is 
portrayed.
Prepared by: Rod Wilson, Design Manager II 
Division: Engineering and Operations jiJL<indar<Js
Approved by Commissioner  ___________________
Agency: Department o f Transportation and Public Facilities
Distribution (by prepaxer):

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)

Phone: 465-2951 
Date: February 16,1988
Dale: z j l ~ t
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Prepared by DOT&PF 
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The department recommends that paragraph (0  be reworded as follows: "...until the contractor provides a sworn 
statement that the subcontractors o f the contractor have been paid for the subcontractors' work under the contract and 
that work performed by the contractor under the contract has been inspected and approved ■foreoroplianee completed in 
accordance with the contract."

The rational for this change is that in nearly every instance the responsibility fo r inspection and approval lies with the 
Contracting Agency and not with die contractor. We believe it is in the best interest o f the state that the sworn 
statement include acknowledgement that the work for which payment is requested is in conformity with the contract.
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MEMORANDUM

To:

From :

Date:

Subject:

Rep. Dave Donley 
C hairm an
House Labor & Commerce Committee

Reja-^Ben Grussendorf 
Speaker of the House

February 17, 1988

House Bill 310

The purpose of House Bill 310 is to make it easier for subcontractors 
to collect money owed them for work on public construction projects. 
A number of subcontractors around the state have had great 
difficulty in this area, either receiving payments in an untimely 
manner or having payments wrongfully withheld. House Bill 310 
would simply require that, prior to the receipt of a second or 
subsequent progress payment on a public construction project, the 
prime contractor submit a sworn statement that all subcontractors on 
the project have been paid what was due them from the previous 
progress paym ent.

Although House Bill 310 in its present form does take a step toward 
solving the problem, I believe the bill can be strengthened. Attached 
to this memorandum is a proposed substitute for House Bill 310 
which I hope will be given consideration for adoption by the Labor & 
Commerce Committee. The proposed substitute does basically three 
th ings:



1 . Section 1 amends the "Little M iller Act", the law which 
allows those who have contributed labor and materials to a 
public construction project and who have not been paid to sue 
against the payment bond posted by the prime contractor. The 
amendment would make clear that anv person who furnishes 
such labor or materials may sue against the bond. All that is 
required is that the person have a direct contractual 
relationship with anv subcontractor on the project.

2 . Sections 2, 3 and 4 amend certain parts of the 
"Miscellaneous Provisions" section of Title 36 (Public Contracts). 
These amendments relate to sworn statements which must be 
furnished before prime contractors may receive progress 
payments on a public construction project, and are more 
particularly described in the first paragraph of this 
memorandum. Sections 2, 3 and 4 are basically the same as 
sections 1, 2 and 3 of HB 310 as introduced.

3 .  Section 5 requires that any subcontractor on a public 
construction or public works project give written notice to the 
prime contractor that the subcontractor has been so engaged. 
This requirement will make the prime contractor aware of any 
potential "Little Miller Act" claimants and should help the 
prime contractor comply with the requirem ent that he submit
sworn statements of payment to subcontractors prior to the
receipt of the prime contractor's second or subsequent progress 
p ay m en t.

One of the reasons I introduced House Bill 310 was to put the subject 
of payments to subcontractors "on the table" for discussion and 
debate. I am not claiming that the bill or its proposed substitute are 
the perfect solution, and I expect amendments to be proposed as this
bill makes its way through the committee. I will not oppose such
amendments if  they serve the main purposes of the legislation: the 
prompt payment of subcontractors for work perform ed on public 
construction projects.
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Original sponsor: Grussendorf

IN THE HOUSE

CS FOR HOUSE BILL NO. 310 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to public construction and public

works contracts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships 

with a subcontractor but no contractual relationship express or im­

plied with the contractor furnishing the payment bond has a right of 

action on the payment bond upon giving w r i tten notice to the contrac­

tor within 90 days from the last date on which the person performed 

labor or furnished material for w h i c h  the claim is made. The notice 

must state with substantial accuracy the amount claimed and the name 

of the person to w h o m  the material was furnished or for w h o m  the labor 

was performed. The notice shall be served by mailing it by registered 

mail, postage prepaid, in an envelope addressed to the contractor at a 

[ANY] place where the contractor maintains an office or conducts 

business, or the contractor's residence, or in a [ANY] manner in which 

a peace officer is authorized to serve summons. In this subsection, 

"subcontractor" includes a subcontractor of a subcontractor.

* Sec. 2. AS 36.90.010(a) is amended to read:

(a) The state shall initiate procedures to pay the contractor 

under a public construction or public works [WORK] contract within 15 

days after the contractor submits to the state a bill for materials 

provided or services performed^ [AND] a sworn statement that all 

employees employed on the project by the contractor and all

-1- CSHB 310( )



subcontractors have been paid not less than the established prevailing 

rate of pay as determined and published by the Department of Laborx  

and, if applicable, the sworn statement required under (f) of this 

s e c t i o n .

Sec. 3. AS 36.90.010(b) is amended to read:

(b) If the state fails to make a payment due the contractor 

under this section within 30 days after receiving a contractor's 

billing and after satisfaction, if applicable, of (f) of this section, 

the state shall pay interest to the contractor under AS 45.45.010(a) 

on the amount due.

Sec. 4. AS 36.90.010 is amended by adding a n e w  subsection to read:

(f) The state or a political subdivision of the state may not 

make a second or subsequent progress payment under a construction con­

tract until the contractor provides a sworn statement that all of the 

subcontractors on the project have been paid for the services, m a t e­

rials, and equipment furnished by the subcontractors for the project 

and that the work performed by the contractor under the contract has 

been inspected and approved for compliance with the contract. In this 

subsection, "subcontractor" means a person who has an express or 

implied direct contractual relationship w i t h  the contractor or with a 

subcontractor on the project to furnish services, materials, or 

equipment for the project, but does not include an employee.

Sec. 5. AS 36.90 is amended by adding a n e w  section to read:

Sec. 36.90.020. NOTICE BY SUBCONTRACTOR. A  person who contracts 

other than as an employee to furnish services, materials, or equipment 

for a public construction or public works project shall give the prime 

contractor on the project written notice of the contract within 10 

days of entering into the contract. In this section, "prime contrac­

tor" means the person who has contracted w i t h  the state to perform the
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project.

* Sec. 6. T h i s  A c t  app li e s to contracts tha t  are e n t e r e d  into on or 

a f t e r  the ef fe ctive date of this Act.

-3- CSHB 310( )
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Original sponsor: Grussendorf

IN THE HOUSE

CS F O R  HOUSE BILL NO. 310 ( )

IN THE LEGISLATURE OF THE STATE OF A L A S K A  

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to public construction and public

w o r k s  contracts."

BE IT ENACTED BY THE L E G ISLATURE OF THE STATE OF ALASKA:

* Section 1. kS 36.25.020(b) is amended to read:

(b) However, a person having direct contractual relationships 

with a subcontractor but no contractual relationship express or im­

plied with the contractor furnishing the payment b o n d  has a right of 

action on the payment bond upon giving written n o t i c e  to the c o n trac­

tor within 90 days from the last date on which t h e  person performed ’ 

labor or furnished mater i a l  for whi c h  the claim is made. The notice 

must state with substantial accuracy the amount c l a i m e d  and the name 

of the person to w h o m  the material was furnished or for w h o m  the labor 

was performed. The not i c e  shall be served by ma i l i n g  it by registered 

mail, postage prepaid, in an envelope addressed to the contractor at a 

[ANY] place where the contractor maintains an offi c e  or conducts 

business, or the contractor's residence, or in a [ANY] manner in which 

a peace officer is authorized to serve summons. In this subsection, 

"subcontractor" includes a subcontractor of a n o ther subcontractor, 

whether or not the other subcontractor has a direct contractual rela- \ 

tionship with the contractor.

Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.020. NOTICE BY SUBCONTRACTOR. A p e r s o n  who contracts 

other than as an e m p l o y e e  to furnish services, materials, or equipment 

for a public construction or public works project shall give the prime

-1- CSHB 310( )
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contractor on the project written notice of the contract within 10 

days of entering into the contract. In this section, "prime contrac-

tor" means the person w h o  has contracted w i t h  the state to perform the 

project. !
i

* Sec. 3. This Act applies to contracts that are e n t ered into on or
|

after the effective date of this Act. !

I
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