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MEMORANDUM
DATE: F e b ru a ry  9 ,  1987

Members o f  t h e  House L ab o r and Commerce C om m ittee  
Max F. G ru e n b e rg , J r .

rO:
FROM:
RE: HB 3, "An A c t  R e la t e d  t o  t h e  S a le  and C onsignm ent 

o f  A r t . "

HB 3 was ad ap ted  fro m  two New Y o rk  s t a t u t e s  t h a t  w e re  passed  
i n  19 6 6 . T h is  b i l l  i s  in te n d e d  t o  p r o t e c t  A la s k a n  a r t i s t s .
I t  p r o v id e s  t h a t  a r t  w ork  d e l i v e r e d  t o  an a r t  d e a l e r  f o r  s a le  
c o n s t i t u t e s  a t r u s t  i n  t h e  l e g a l  se n se . T h is  p r o t e c t s  t h e  
p ro ceed s  o f  th e  s a le  fro m  t h e  a r t  d e a l e r ' s  c r e d i t o r s .  The 
b i l l  a ls o  g u a ra n te e s  t h a t  t h e  r i g h t  o f  r e p r o d u c t io n  i s  n o t  
t r a n s f e r r e d  w i t h  t h e  a r t i s t ' s  t r a n s f e r  o f  t h e  w ork  o f  a r t  
i t s e l f ,  u n le s s  t h e r e ' s  a s p e c i f i c  ag reem ent t o  t h a t  e f f e c t .
T h is  b i l l  removes t h e  f i l i n g  re q u ire m e n ts  o f  t h e  U .C .C .  i n  
re g a r d s  t o  consignm ent s a le s  o f  a r tw o r k s .  I t  s h i f t s  t h e  

^burden t o  n o t i f y  p o t e n t i a l  c r e d i t o r s  t h a t  works o f  a r t  a r e  
s o ld  on consignm ent from  th e  a r t i s t  t o  t h e  d e a le r s  th e m s e lv e s .
T h is  i s  e s p e c i a l l y  im p o r t a n t  f o r  A la s k a n  a r t i s t s  who o f t e n  
s h ip  t h e i r  a r t  from  t h e  r u r a l  a r e a s ,  w here th e y  l i v e ,  t o  
p o p u la t io n  c e n t e r s ,  w here  a r t  d e a le r s  do t h e i r  b u s in e s s .  I t  
i s  t h e r e f o r e  more e q u i t a b l e  and p r a c t i c a b l e  t o  p la c e  t h e  
b u rd en  o f  s e c u r in g  c r e d i t  t o  a r t  d e a le r s  on th e  a r t  d e a le r s  
th e m s e lv e s  and on c r e d i t o r s  who a r e  i n  a b e t t e r  p o s i t i o n  t o  
s e c u re  t h e i r  lo a n s  and m o n ito r  t h e  a r t  d e a l e r ' s  s o lv e n c y .
T h is  b i l l  i s  e s e n t i a l l y  t h e  same as HB 517 w hich  p asse d  t h e  
House l a s t  s e s s io n ,  b u t  d ie d  i n  t h e  S e n a te  R u les  C o m m itte e .  I  
have  made some t e c h n i c a l  changes w h ich  c l a r i f y  t h e  la n g u a g e  i n  
re g a r d s  t o  an a r t i s t ' s  w a iv e r  o f  t h e  p r o v is io n s  o f  t h e  b i l l .



COMMITTEES
House Majority Leader

HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES HOUSE JUDICIARY HOUSE RULES

State of Alaska
P.O. BOX V JUNEAU. ALASKA 09811 (907) 465-3718 465-4968/4986

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

914 CLAY COURT ANCHORAGE, ALASKA 99503 (907) 276-6844

MEMORANDUM
DATE: F e b ru a ry  6 ,  1987

House Labor and Commerce C om m itteeTO:
FROM:
RE:

Max F . G ruenb erg , J r .
HB3, "An A c t  R e l a t i n g  t o  t h e  P r i v a t e  S a le  and 
Consignment o f  Works o f  A r t . "

S e c t io n a l  A n a ly s is  
Sec. 1
AS 4 5 .0 2 . 3 2 6 ( e )  The p r e s e n t  la w  p r o t e c t s  works o f  a r t  from  
t h e  c la im s  o f  an a r t  d e a l e r ' s  c r e d i t o r s .  T h is  s e c t io n  adds 
la n g u a g e  w h ich  r e q u i r e s  t h a t  a r t  d e a le r s  p o s t  n o t i c e  t h a t  
w orks o f  a r t  a r e  b e in g  s o ld  on cons ignm ent so t h a t  p o t e n t i a l  
c r e d i t o r s  w i l l  be on n o t i c e  t h a t  t h e  works o f  a r t  w i l l  n o t  be 
s u b je c t  t o  t h e i r  c la im s  a g a in s t  t h e  a r t  d e a l e r .
Sec . 2
AS 4 5 .6 7 .0 1 0  P ro v id e s  t h a t  w orks o f  a r t  s o ld  on cons ignm ent  
and t h e  p ro ceed s  from  such a s a le  a r e  t r u s t  p r o p e r t y  and  
re m a in  t r u s t  p r o p e r ty  u n t i l  t h e  a r t  d e a l e r  t r a n s m i t s  t h e  
p ro ceed s  o f  t h e  s a le  t o  t h e  a r t  d e a l e r .  I t  a ls o  r e q u i r e s  t h a t  
t h e  a r t  d e a l e r  t r a n s m i t  th e  p ro ceed s  t o  t h e  a r t i s t  w i t h i n  30 
days o f  t h e  s a le .
Sec. 3
AS 4 5 .6 7 0 .2 0  P ro v id e s  t h a t  t h e  o n ly  v a l i d  w a iv e r  o f  t h e  above  
p r o v is io n s  i s  a w a iv e r  o f  t h e  30 day r e q u ir e m e n t  w h ich  i s  
c l e a r ,  co n sp icuo u s , and ag ree d  t o  i n  w r i t i n g  by  t h e  a r t i s t ,  
and t h a t  such a w a iv e r  w i l l  n o t  make t h e  p ro c e e d s  s u b je c t  t o  
t h e  c la im s  o f  th e  d e a l e r ' s  c r e d i t o r s .
Sec. 4
AS 4 5 .6 7 .0 3 0  P ro v id e s  t h a t  an a r t  d e a l e r  w i l l  r e t u r n  an  
u n s o ld  w ork  o f  a r t  t o  t h e  a r t i s t  on demand u n le s s  o th e r w is e  
a g re e d  t o  i n  w r i t i n g .



S ec. 5
AS 4 5 .6 7 . 0 4 0  P ro v id e s  t h a t  t h e  p r o v is io n s  o f  4 5 .6 7 . 0 1 0 ,  020 
and 030 do n o t  have  an e f f e c t  on c o n t r a c t s  o r  a rran g e m e n ts  in  
e x is t e n c e  b e f o r e  t h e  e f f e c t i v e  d a te  o f  th e  b i l l  u n le s s  ag reed  
t o  i n  w r i t i n g ,  and t h a t  th e s e  p r o v is io n s  g o v ern  i n  t h e  e v e n t  
o f  a c o n f l i c t  w i t h  o th e r  s t a t e  la w s .
S ec . 6
As 4 5 .6 7 . 0 5 0  P ro v id e s  t h a t  when a w ork o f  a r t  i s  t r a n s f e r r e d  
by an a r t i s t ,  t h e  r i g h t  t o  re p ro d u c e  th e  a r tw o r k  rem a ins  th e  
p r o p e r t y  o f  t h e  a r t i s t  u n le s s  t h e  r i g h t  i s  s p e c i f i c a l l y  
t r a n s f e r r e d  by a w r i t t e n  in s t r u m e n t  and t h a t  c o n v e r s e ly  when a 
r i g h t  t o  re p ro d u c e  a work o f  a r t  i s  t r a n s f e r r e d  by an a r t i s t  
t h e  w o rk  o f  a r t  rem a ins  th e  p r o p e r t y  o f  t h e  a r t i s t  u n le s s  
s p e c i f i c a l l y  t r a n s f e r r e d  i n  a w r i t t e n  in s t r u m e n t .
S ec . 7
AS 4 5 .6 7 .1 0 0  D e f in e s  f o r  t h e  purposes o f  t h e  b i l l  t h e  te rm s  
a r t i s t ,  a r t  d e a l e r ,  cons ignm ent, c r e d i t o r ,  r i g h t  o f  
r e p r o d u c t io n  and w ork o f  a r t .
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BY THE LABOR AND
1 IN THE H OUSE COMMERCE COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BILL NO. 517 (L&C)

3 IN THE LEGISLATURE OF THE STATE OF A L A S K A

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the private sale and consignment

7 of works of art."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 45.02.326(e) is repealed and reenacted to read:

10 (e) W h e n  an artist delivers a w o r k  of art to an art de al e r  as

1L described in AS 45.67.010, the art de a l e r shall pr o m i n e n tl y  display a

12 sign stating substantially, "Works of art for sale are on consign-

13 ment." Works of art on consignment are not subject to the claims of

14 the art dealer's creditors.

15 * Sec. 2. AS 45 is amended by adding a ne w chapter to read:

16 CHAPTER 67. ARTISTS A N D  WORKS OF ART.

17 Sec. 45.67.010. ARTISTS AND A R T  DEALER RELATIONSHIPS. (a) When

18 an artist delivers or causes to be delivered . w o r k  of art of the

19 artist's own creation to an art dealer for the purpose of sale, or

20 exhibition and sale, on a commission, fee, or other basis of compen-

21 sation, the acceptance of the work of art by the art dealer is a

22 consignment, and

23 (1) the art dealer is, w i t h  respect to the w o r k  of art, the

24 agent of the artist;

25 (2) the work of art is trust property in the hands of the

26 art dealer for the benefit of the artist; and

27 (3) proceeds from the sale of the w o r k  of art are trust

28 funds in the hands of the art dealer for the benefit of the artist,

29 r.nd the dealer shall transmit the proceeds to the artist w i t h i n  30
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1 days of the sale of the wor k  of art.

2 (b) A  work of art initially received as a consignment remains

3 trust property notwithstanding the subsequent purchase of the artwork

4 by the art dealer directly or indirectly for the art dealer's own

5 account until the consignment price due to the artist is paid in full.

6 If the w o r k  of art is resold to a bona fide third party before the

7 artist has been paid in full, the proceeds of the resale are trust

8 funds in the hands of the art dealer for the benefit of the artist to

9 the extent necessary to pay any balance still due to the artist. The

10 trusteeship continues until the fiduciary obligation of the art dealer

11 w i t h  respect to the transaction is discharged in full.

12 Sec. 45.67.020. WAIVER. (a) A  p rovision of a contract or

13 agreement whereby the artist waives a provision of AS 45.67.010 is

14 v oi d  except as provided in this subsection. An  artist may waive the

15 p r ovisions of AS 45.67.010(a)(3) if the waiver is clear, conspicuous,

16 and agreed to in writing by the artist. A  waiver under this subsec-

17 tion is not valid with respect to the proceeds of a w o r k  of art ini-

18 tially received as a consignment but subsequently purchased by the art

19 dea le r  directly or indirectly for the art dealer's own account.

20 (b) A waiver under (a) of this section may not inure to the

21 . benefit of the art dealer's creditors in a manner that is inconsis-

22 tent w i t h  the artist's rights under AS 45.67.010.

23 Sec. 45.67.030. RETURN TO ARTIST. Unless the artist and art

24 d e a l e r  have otherwise agreed in writing, the art dealer shall return

25 an u n s o l d  work of art on demand of the artist.

26 Sec. 45.67.040. APPLICABILITY. (a) The provisions of AS 45.-

27 67.010, 45.67.020, and 45.67.030 may not be construed to have an

28 effect u pon a written or oral contract or arrangement in existence on

29 the effective date of this section, except by the mutual w r i t t e n
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1 consent of the parties.

2 (b) The provisions of AS 45.67.010 and 45.67.020 apply notwith-

3 standing the absence of, or a conflict with, a w r i t te n  agreement

4 between the artist and the art dealer concerning any ma t t e r  covered by

5 AS 45.o7.010 and 45.67.020. In the event of a conflict b et w e e n

6 AS 45.67.010, 45.67.020, or 45.67.030 and AS 45.01 - AS 45.09 (Uniform

7 Commercial Code) or other provision of law, the provisions of AS 45.-

8 67.010, 45.67.020, and 45.67.030 govern.

9 Sec. 45.67.050. RIGHT TO REPRODUCE WORKS OF ART. (a) W h e n  a

10 work of art is sold or otherwise transferred by or on behalf of the

11 artist who created it, or the heirs or personal representatives of the

12 artist, the right of reproduction is reserved to the grantor u n t i l it

13 passes into the public domain by act or operation of law, unless the

14 right is sooner expressly transferred by an instrument, note, or

15 m e mo r a n d u m  in writing signed by the owner of the right or an author-

16 ized agent of the owner.

17 (b) Whe n  an exclusive or nonexclusive conveyance of a right of

18 reproduction is made by the holder of the right, or the holder's

19 authorized agent, ownership of the physical art work is p re s u m e d  to

20 remain w ith and be reserved to the grantor unless expressly trans-

21 ferred in writing signed by the grantor or the grantor's authorized

22 agent.

23 (c) This section may not be construed to prohibit the fair use

24 of a w o r k  of art or to conflict with federal copyright law.

25 Sec. 45.67.100. DEFINITIONS. In this chapter, unless the con-

26 text otherwise requires,

27 (1) "artist" means the creator of a work of art or, if

28 deceased, the heirs or personal representatives of the creator;

29 (2) "art dealer" means a person engaged in the b u s iness of
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1
2
3

4

5

6
7

8
9

10
11
12
13

selling works of art, other than a person exclusively engaged in the 

business of selling goods at public auction;

(3) "consignment" means that no title to or estate in the 

goods or right to possession superior to that of the consignor vests 

in the consignee, notwithstanding the consignee's p ower or authority 

to trans fe r  and convey, to third person, all of the right, title and 

interest of the consignor, in and to the goods;

(4) "creditor" has the meaning g iven in AS 45.01.201;

(5) "right of reproduction" means a right to reproduce, 

p r e p a r e  derivative works of, distribute copies of, or publicly display 

a w o r k  of art;

(6) "work of art" means a painting, sculpture, drawing, 

w o r k  of graphic art, photograph, or craft work, in any medium.
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