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I N T R O D U C T I O N
A N D

E X E C U T I V E  S U M M A R Y

In F e b r u a r y  o f  1986 t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  i s s u e d  a 
r e p o r t  e n t i t l e d  " R e p o r t  o f  t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  o n  the 
Caus e s ,  E x t e n t  and P o l i c y  I m p l i c a t i o n s  o f  t h e  C u r r e n t  C r i s i s  in 
I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y . " 1 A s  its t i t l e  
i n d i c a t e s ,  t h e  R e p o r t  n o t  o n l y  d o c u m e n t e d  t h e  e x i s t e n c e  o f  the 
c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y ,  b u t  a n a l y z e d  
its v a r i o u s  c a u s e s  a n d  m a d e  a n u m b e r  of a p p r o p r i a t e  p o l i c y  
r e c o m m e n d a t i o n s .

T h e  f o l l o w i n g  is an u p d a t e  o n  t h a t  R e p o r t .  It n o t  o n l y  
u p d a t e s  t h e  W o r k i n g  G r o u p ' s  p r i o r  R e p o r t  in t h e  s e n s e  of 
r e v i e w i n g  t h e  p a s t  y e a r ' s  d e v e l o p m e n t s  as t o  b o t h  t h e  i n s u r a n c e  
c r i s i s  a n d  t o r t  l a w  (and, m o s t  i m p o r t a n t l y ,  t o r t  r e f o r m ) , b u t  it 
a l s o  s u m m a r i z e s  a n d  a n a l y z e s  r e c e n t l y  p u b l i s h e d  e m p i r i c a l  d a t a  0.1 
o u r  N a t i o n ' s  t o r t  system. In a d d i t i o n ,  it d i s c u s s e s  n e w  i s s u e s  
a n d  q u e s t i o n s  r e l a t i n g  t o  the l i a b i l i t y  c r i s i s  w h i c h  h a v e  e m e r g e d  
in t h e  c o u r s e  of t h e  n a t i o n a l  d e b a t e  d u r i n g  19 8 6  o v e r  t h e  
p r o b l e m s  a n d  t h e  f u t u r e  o f  o u r  c i v i l  j u s t i c e  system.

C h a p t e r  1 of t h e  R e p o r t  (An U p d a t e  O n  t h e  A v a i l a b i l i t y  a n d  
A f f o r d a b i l i t y  o f  L i a b i l i t y  I n s urance) s u m m a r i z e s  t h e  c u r r e n t  
s t a t e  o f  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  in t h e  U n i t e d  
S t a tes. It i n d i c a t e s  t h a t  w h i l e  a v a i l a b i l i t y  p r o b l e m s  h a v e  
s u b s t a n t i a l l y  a m e l i o r a t e d  s i n c e  a y e a r  ago, t h e y  c o n t i n u e  to 
e x i s t  in c e r t a i n  l i n e s  o r  t y p e s  o f  c o v e r a g e ,  w h e r e  t h e y  r e m a i n  
ser i o u s .  A f f o r d a b i l i t y  p r o b l e m s  a l s o  h a v e  a m e l i o r a t e d ,  b u t  o n l y  
in t h e  s e n s e  t h a t  p r e m i u m s  a p p e a r  to  h a v e  s t a b i l i z e d  at m u c h  
h i g h e r  l e v els. T h i s  i n c r e a s e d  a v a i l a b i l i t y  a n d  p r i c e  s t a b i l i t y  
has b e e n  a c c o m p a n i e d  by, a n d  in no s m a l l  p a r t  is a r e s u l t  of, t h e  
u s e  o f  h i g h e r  d e d u c t i b l e s ,  l o w e r  c o v e r a g e  l i m i t s  a n d  a d d i t i o n a l  
p o l i c y  e x c l u s i o n s  a n d  l i m i t a t i o n s .  M o r e o v e r ,  t h e  p a s t  y e a r  has 
w i t n e s s e d  a n  i n c r e a s i n g  r e l i a n c e  on b o t h  s e l f - i n s u r a n c e  a n d  
c a p t i v e  i n s u r e r  p r o g r a m s ,  t h o u g h  it r e m a i n s  t o  b e  s e e n  w h e t h e r  
s u c h  a r r a n g e m e n t s  p r o v i d e  r e l i a b l e  l o n g - t e r m  i n s u r a n c e  c o v e r a g e .  
M o s t  i m p o r t a n t l y ,  t h e  C h a p t e r  s h o w s  that, d e s p i t e  s o m e  a s s e r t i o n s  
t o  t h e  c o n t r a r y ,  t h e  i m p a c t  of t h e  c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  c o n t i n u e s  to b e  f e l t  —  o f t e n  
a c u t e l y  —  t h r o u g h o u t  m u c h  of t h e  A m e r i c a n  e c o n o m y .

1 T h e  T o r t  P o l i c y  W o r k i n g  G r o u p  c o n s i s t s  of  s e n i o r  
A d m i n i s t r a t i o n  o f f i c i a l s  of e l e v e n  f e d e r a l  a g e n c i e s ,  s e v e n  of 
w h o m  s e r v e  as the c h i e f  legal o f f i c e r  of t h e i r  agency.



C h a p t e r  2 of the R e p o r t  (The i n s u r a n c e  I n d u s t r y ' s  E c o n o m i c  
P e r f o r m a n c e )  u p d a t e s  t h e  W o r k i n g  G r o u p ' s  p r i o r  a n a l y s i s  of the 
e c o n o m i c  s t a t e  of t h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y .  It 
i n d i c a t e s  t h a t  t h e  i n d u s t r y ' s  p r o f i t a b i l i t y  in 1986 i m p r o v e d  
m a r k e d l y  f r o m  1984 and 1985, a l t h o u g h  its 1986 r a t e  of r e t u r n  was 
r o u g h l y  e q u i v a l e n t  to its t e n - y e a r  a v e r a g e ,  and w a s  s l i g h t l y  less 
t h a n  t h e  t e n - y e a r  r a t e  o f  r e t u r n  for F o r t u n e  500 i n d u s t r i a l  
c o r p o r a t i o n s .  T h e  C h a p t e r  a l s o  s h o w s  t h a t  t h e  t w o  k e y  l i n e s  t h a t  
h a v e  b e e n  c e n t r a l  to  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  
p r o b l e m s  —  C o m m e r c i a l  G e n e r a l  L i a b i l i t y  a n d  M e d i c a l  M a l p r a c t i c e  
—  c o n t i n u e  to g e n e r a t e  d i s p r o p o r t i o n a t e l y  h i g h  u n d e r w r i t i n g  
l o s ses. T h e s e  t w o  l i n e s  p r o d u c e d  13% of t h e  i n d u s t r y ' s  w r i t t e n  
p r e m i u m s  in 1986, b u t  a c c o u n t e d  f o r  33% o f  t h e  i n d u s t r y ' s  t o t a l  
u n d e r w r i t i n g  loss. T h e  C h a p t e r  a l s o  b r i e f l y  d i s c u s s e s  t h e  f a c t  
t h a t  w h i l e  t h e  i n d u s t r y ' s  p r o f i t a b i l i t y  h a s  v a r i e d  c y c l i c a l l y ,  
t h e  i n d u s t r y ;,s e c o n o m i c  d o w n t u r n  in t h e  m i d - 1 9 8 0 ' s  w a s  f a r  m o r e  
s e r i o u s  t h a n  its d o w n t u r n  in t h e  m i d - 1 9 7 0 ' s .

C h a p t e r  3 (The C o n t r i b u t i o n  o f  T o r t  L a w  to t h e  C r i s i s  in 
I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  a d d r e s s e s  a n u m b e r  of
d i f f e r e n t  i s s u e s  r e l a t i n g  to  o u r  t o r t  s y s tem. P a r t  I o f  t h e
C h a p t e r  (Jury A w a r d s )  a n a l y z e s  d a t a  r e c e n t l y  p u b l i s h e d  by  t h e  
R a n d  C o r p o r a t i o n ' s  I n s t i t u t e  for C i v i l  J u s t i c e  o n  j u r y  a w a r d  
t r e n d s  in C o o k  C o u n t y ,  I l l i n o i s  a n d  S a n  F r a n c i s c o  f r o m  1960 
t h r o u g h  1984. T h e  I n s t i t u t e ' s  data, w h i c h  a r e  i n f l a t i o n -  
a d j u s t e d ,  s h o w  t h a t  d u r i n g  t h i s  p e r i o d  t h e  a v e r a g e  j u r y  
m a l p r a c t i c e  a w a r d  i n c r e a s e d  b y  2 , 1 6 7 %  (from $ 5 2 , 0 0 0  to 
$ 1 , 1 7 9 , 0 0 0 )  in C o o k  C o u n t y  a n d  830% (from $ 1 2 5 , 0 0 0  t o  $ 1 , 1 6 2 , 0 0 0 )  
in S a n  F r a n c i s c o .  T h e  c o m p a r a b l e  i n c r e a s e  in a v e r a g e  j u r y  
p r o d u c t  l i a b i l i t y  a w a r d s  w a s  21 2 %  (from $ 2 6 5 , 0 0 0  to  $828, 0 0 0 )  in
C o o k  C o u n t y  a n d  1 , 0 1 6 %  (from $ 9 9 , 0 0 0  t o  $ 1 , 1 0 5 , 0 0 0 )  in S a n
F r a n c i s c o .

E v e n  m o r e  a s t o u n d i n g  is t h e  i n c r e a s e  in t h e  " e x p e c t e d  j u r y  
a w a r d "  —  t h e  a v e r a g e  j u r y  a w a r d  m u l t i p l i e d  b y  p l a i n t i f f ' s  
l i k e l i h o o d  o f  s u c c e s s .  F r o m  1960 t o  1984, t h e  e x p e c t e d  j u r y  
m a l p r a c t i c e  a w a r d  (also i n f l a t i o n - a d j u s t e d )  i n c r e a s e d  b y  4 , 2 5 4 %  
(from $ 1 3 , 0 0 0  t o  $566,000) in C o o k  C o u n t y  a n d  1 , 1 7 2 %  (from 
$ 3 4 , 0 0 0  t o  $ 6 1 6 , 0 0 0 )  in S a n  F r a n c i s c o .  T h e  c o m p a r a b l e  i n c r e a s e  
in e x p e c t e d  j u r y  p r o d u c t  l i a b i l i t y  a w a r d s  w a s  4 4 5 %  (from $76,00' 
t o  $ 4 1 4 , 0 0 0 )  in C o o k  C o u n t y  a n d  927% (from $ 5 6 , 0 0 0  t o  $575,000) 
in S a n  F r a n c i s c o .

I t  is i n t e r e s t i n g  t o  n o t e  t h a t  b o t h  t h e  a v e r a g e  j u r y  a w a r d  
a n d  e x p e c t e d  j u r y  a w a r d  d a t a  s h o w  t h a t  m o s t  o f  t h e  i n c r e a s e  *.n 
j u r y  v e r d i c t s  f r o m  1960 t o  1984 o c c u r r e d  d u r i n g  t h e  19 8 0  t o  1984 
p e r i o d .  F o r  e x a m p l e ,  in m a n y  o f  t h e  e x p e c t e d  j u r y  a w a r d  
c a t e g o r i e s ,  t h e  i n c r e a s e  in a w a r d s  f r o m  1 9 8 0  to 1984 w a s  d o u b l e  
o r  t r i p l e  t h e  e n t i r e  i n c r e a s e  in j u r y  a w a r d s  f r o m  1 9 6 0  t o  1980.

T h e  I n s t i t u t e ' s  d a t a  a l s o  s h o w  a v e r y  s u b s t a n t i a l  i n c r e a s e  
in i n f l a t i o n - a d j u s t e d  m i l l i o n - d o l l a r  j u r y  a w a r d s .  O f  p a r t i c u l a r
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i n t e r e s t  is t h e  f a c t  t h a t  m i l l i o n - d o l l a r  a w a r d s  a c c o u n t e d  for 85% 
of t h e  t o t a l  d a m a g e s  a w a r d e d  b y  C o o k  C o u n t y  j u r i e s  in 19 8 0  to
1984 (as c o m p a r e d  t o  4% in 1960 t o  1964) a n d  58% o f  t h e  t o t a l  
d a m a g e s  a w a r d e d  b y  S a n  F r a n c i s c o  j u r i e s  d u r i n g  t h e  s a m e  p e r i o d  
(as c o m p a r e d  t o  14% in 1960 t o  1964). Thus, a s m a l l  p e r c e n t a g e  
o f  a l l  t o r t  c a s e s  a p p e a r s  t o  a c c o u n t  f o r  a v e r y  l a r g e  p e r c e n t a g e  
of  t h e  t o t a l  t o r t  d a m a g e s  a w a r d e d  b y  juri e s .

P a r t  II o f  t h e  C h a p t e r  (Case Fil i n g s )  a d d r e s s e s  a n u m b e r  of 
a r g u m e n t s  t h a t  h a v e  b e e n  r a i s e d  r e g a r d i n g  t h e  W o r k i n g  G r o u p ' s  
e v i d e n c e  o f  s u b s t a n t i a l  g r o w t h  in p r o d u c t  l i a b i l i t y  a n d  m e d i c a l  
m a l p r a c t i c e  c a s e s  f i l e d  in f e d e r a l  court. T h e  C h a p t e r  d i s c u s s e s  
t h e  r e c e n t  s t u d y  o f  t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s ,  w h i c h  
h a s  b e e n  w i d e l y  c i t e d  for t h e  p r o p o s i t i o n  t h a t  t h e r e  is n o  
" l i t i g a t i o n  e x p l o s i o n "  in t h e  U n i t e d  S t a tes. P a r t  II n o t  o n l y  
i d e n t i f i e s  a n u m b e r  o f  s e r i o u s  m e t h o d o l o g i c a l  d e f i c i e n c i e s  in the 
C e n t e r ' s  st u d y ,  b u t  n o t e s  t h a t  b e c a u s e  t h e  C e n t e r ' s  s t u d y  
a g g r e g a t e s  all t o r t  f i l i n g s  —  i n c l u d i n g  a u t o m o b i l e  a c c i d e n t  
c a s e s  —  it c a n n o t  a n d  d o e s  n o t  p r o v i d e  a n y  m e a n i n g f u l  i n s i g h t s  
as t o  t h e  g r o w t h  in t h e  t y p e  o f  c o m p l e x  t o r t  l i t i g a t i o n ,  s u c h  as 
p r o d u c t  l i a b i l i t y ,  m e d i c a l  m a l p r a c t i c e  a n d  m a n y  m u n i c i p a l  
i i a b i l i t y  cases, t h a t  h a v e  b e e n  a t  t h e  c e n t e r  o f  t h e  d e b a t e  o v e r  
t o r t  r e f orm.

P a r t  II a l s o  a n s w e r s  a n u m b e r  o f  a s s e r t i o n s  t h a t  h a v e  b e e n  
m a d e  r e g a r d i n g  t h e  m e t h o d o l o g y  a n d  m e a n i n g  of  t h e  f e d e r a l  
d i s t r i c t  c o u r t  c a s e l o a d  d a t a  c o m p i l e d  b y  t h e  A d m i n i s t r a t i v e  
O f f i c e  o f  t h e  U n i t e d  S t a t e s  C o u rts.

P a r t  III of  t h e  C h a p t e r  ( P u n i t i v e  Da m a g e s )  d i s c u s s e s  t h e  
m o s t  r e c e n t  d a t a  c o l l e c t e d  b y  t h e  I n s t i t u t e  f o r  C i v i l  J u s t i c e  o n  
p u n i t i v e  d a m a g e  awards. It a l s o  n o t e s  t h e  g r o w i n g  c o n s e n s u s  
w i t h i n  t h e  l e g a l  c o m m u n i t y  t h a t  p u n i t i v e  d a m a g e s  h a v e  b e c o m e  a 
s o u r c e  of  s u b s t a n t i a l  l i t i g a t i o n  abuse, a n d  d i s c u s s e s  a n u m b e r  of 
r e a s o n s  w h y  p u n i t i v e  d a m a g e s  n e e d  t o  b e  r e f o r m e d .  Of  p a r t i c u l a r  
i m p o r t a n c e  is t h e  f a c t  t h a t  p u n i t i v e  d a m a g e s  n o t  o n l y  e x a c e r b a t e  
i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  p r o b l e m s ,  b u t  t h a t  t h e y  
o f t e n  s e r v e  a s  a s i g n i f i c a n t  o b s t a c l e  t o  s e t t l e m e n t ,  e v e n  w h e r e  
t h e  l i k e l i h o o d  o f  a p u n i t i v e  d a m a g e  a w a r d  is r e l a t i v e l y  small.

P a r t  I V  ( T r a n s a c t i o n  Costs) d i s c u s s e s  d a t a  r e c e n t l y  
p u b l i s h e d  b y  t h e  I n s t i t u t e  f o r  C i v i l  J u s t i c e  o n  t h e  o v e r a l l  
t r a n s a c t i o n  cosl j o f  t h e  t o r t  l i t i g a t i o n  s y s t e m .  T h e  d a t a  show, 
f o r  e x a m p l e ,  t h : t  o u t  of a t o t a l  t o r t  l i t i g a t i o n  e x p e n d i t u r e  in
1 9 8 5  o f  $29 to  $36 b i l l i o n ,  p l a i n t i f f s  r e c e i v e d  a t  m o s t  $14 to  
$16 b i l l i o n .  If o n l y  n o n - a u t o m o b i l e  t o r t  c a s e s  a r e  c o n s i d e r e d ,  
t h e  n e t  c o m p e n s a t i o n  p a i d  p l a i n t i f f s  a m o u n t e d  t o  o n l y  43% of  t h e  
s y s t e m ' s  t o t a l  e x p e n d i t u r e s .

P a r t  V  o f  t h e  C h a p t e r  ( D o c t r i n a l  C h a n g e s  in T o r t  Law) 
d i s c u s s e s  t h e  f a c t  t h a t  m a n y  of t h e  c u r r e n t  p r o b l e m s  o f  t h e  t o r t  
s y s t e m  c a n  b e  t r a c e d  t o  t h e  s w e e p i n g  d o c t r i n a l  c h a n g e s  in t o r t
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law e m b r a c e d  b y  t h e  c o u r t s  o v e r  t h e  p a s t  t w o  d e c a d e s .  T h e s e  
d o c t r i n a l  c h a n g e s  a l m o s t  u n i v e r s a l l y  s e e m  to h a v e  s h a r e d  one 
c o m m o n  o b j e c t i v e  —  t o  i n c r e a s e  p l a i n t i f f ' s  l i k e l i h o o d  of 
o b t a i n i n g  c o m p e n s a t i o n .  As  n o t e d  in P a r t  V, t h i s  h a s  l e d  t o  a 
s y s t e m a t i c  u n d e r m i n i n g  of t h e  m o s t  f u n d a m e n t a l  p r i n c i p l e s  of t o r t  
l i a b i l i t y  —  m o s t  i m p o r t a n t l y ,  t h e  r o l e s  of f a u l t  a n d  c a u s a t i o n .  
P a r t  V  n o t e s  t h a t  t h i s  j u d i c i a l  a t t a c k  o n  t h e  t r a d i t i o n a l  
l i m i t a t i o n s  a n d  c o n d i t i o n s  p l a c e d  o n  t o r t  l i a b i l i t y  h a s  n o t  o n l y  
h a d  t h e  e f f e c t  o f  i n c r e a s i n g  t h e  a m o u n t  o f  t o r t  l i a b i l i t y ,  b u t  
h a s  i n t r o d u c e d  c o n s i d e r a b l e  u n c e r t a i n t y  a n d  u n p r e d i c t a b i l i t y  i n t o  
t o r t  law. T h i s  u n c e r t a i n t y  a n d  u n p r e d i c t a b i l i t y  g r e a t l y  
e x a c e r b a t e s  t h e  a l r e a d y  s e r i o u s  p r o b l e m s  of t h e  t o r t  system, a n d  
s u b s t a n t i a l l y  i n c r e a s e s  t h e  c o s t  of l i a b i l i t y  i n s u r a n c e .  And, as 
i m p o r t a n t l y ,  t h e  l a c k  of p r e d i c t a b i l i t y  h a s  u n d e r m i n e d  a n d  
p e r v e r t e d  t h e  d e t e r r e n t  r o l e  of  t o r t  law.

C h a p t e r  4 (Pub l i c  a n d  S t a t e  S u p p o r t  f o r  T o r t  R e f orm) 
s u m m a r i z e s  t h e  r e m a r k a b l e  s u c c e s s  of t o r t  r e f o r m  in 1986. It 
d e s c r i b e s  t h e  w i d e - s p r e a d  p o p u l a r  s u p p o r t  f o r  t o r t  r e f orm, as 
i n d i c a t e d  b y  o p i n i o n  polls, b a l l o t  i n i t i a t i v e s ,  t h e  b r e a d t h  of 
m a n y  of t h e  c o a l i t i o n s  f o r m e d  t o  a d v o c a t e  t o r t  r e f o r m ,  a n d  e v e n  
t h e  s u p p o r t  for t o r t  r e f o r m  f r o m  m u c h  of t h e  l e g a l  p r o f e s s i o n .
T h e  C h a p t e r  a l s o  d e s c r i b e s  t h e  N a t i o n a l  G o v e r n o r s  A s s o c i a t i o n ' s  
r e c e n t  u n a n i m o u s  e n d o r s e m e n t  o f  p r o d u c t  l i a b i l i t y  r e f o r m ,  as w e l l  
as t h e  s u p p o r t  f o r  t o r t  r e f o r m  of a n u m b e r  of S t a t e  C o m m i s s i o n s  
a n d  T a s k  F o r c e s  w h i c h  w e r e  d i r e c t e d  t o  a n a l y z e  t h e  i n s u r a n c e  and 
l i a b i l i t y  c r i s i s  a n d  m a k e  a p p r o p r i a t e  r e c o m m e n d a t i o n s .  In 
a d d i t i o n ,  t h e  C h a p t e r  s u m m a r i z e s  t h e  e x t r a o r d i n a r y  r e c o r d  of t o r t  
r e f o r m  i n i t i a t i v e s  in t h e  S t a t e  l e g i s l a t u r e s  in 1986, a y e a r  in 
w h i c h  o v e r  t w o - t h i r d s  of t h e  S t a t e s  e n a c t e d  t o r t  r e f o r m  
l e g i s l a t i o n  o f  o n e  s o r t  o r  ano t h e r .  Fin a l l y ,  t h e  C h a p t e r  b r i e f l y  
s u m m a r i z e s  t h e  S t a t e  l e g i s l a t i v e  a c t i v i t y  l a s t  y e a r  r e l a t i n g  to 
i n s u r a n c e  r e g u l a t i o n .

C h a p t e r  5 of  t h e  R e p o r t  (An A n a l y s i s  of V a r i o u s  T o r t  R e f o r m  
P r o v i s i o n s )  a n a l y z e s  s i x  a r e a s  of t o r t  r e f o r m  w h i c h  w e r e  t h e  
s u b j e c t  of c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  in S t a t e  
l e g i s l a t u r e s  in 1986. T h e  a n a l y s i s  r e v i e w s  t h e  s t r e n g t h s  a n d  
w e a k n e s s e s  o f  s o m e  )f t h e  d i f f e r e n t  l e g i s l a t i v e  r e f o r m  
f o r m u l a t i o n s  e n a c t e d  b y  t h e  States. W h e r e  a p p r o p r i a t e ,  t h e  
C h a p t e r  a l s o  s e t s  o u t  t h e  l e g i s l a t i v e  p r o v i s i o n s  d r a f t e d  b y  t h e  
W o r k i n g  G r o u p  w h i c h  w e r e  p a r t  of  t h e  A d m i n i s t r a t i o n ' s  c i v i l  
j u s t i c e  r e f o r m  p a c k a g e  s u b m i t t e d  b o t h  l a s t  y e a r  a n d  t h i s  y e a r  to 
t h e  C o n g r e s s ,  a n d  e x p l a i n s  t h e  r e a s o n s  f o r  t h e  s p e c i f i c  
l e g i s l a t i v e  l a n g u a g e  a d o p t e d  b y  t h e  W o r k i n g  Group.
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C h a p t e r  6 (The R e l a t i o n s h i p  o f  T o r t  R e f o r m  t o  I n s u r a n c e  
A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  a d d r e s s e s  a n  i s s u e  w h i c h  h a s  b e e n  
c e n t r a l  to  t h e  d e b a t e  o v e r  t o r t  r e f o r m  —  w h e t h e r  s u c h  r e f o r m s  in 
fa c t  h a v e  a s i g n i f i c a n t  e f f e c t  on  i n s u r a n c e  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y .  T h e  C h a p t e r  e x p l a i n s  t h e  r e a s o n s  w h y  t o r t  r e f o r m s  
t a k e  s o m e  t i m e  t o  a f f e c t  t h e  i n s u r a n c e  m a r k e t .  B u t  it a l s o  n o t e s  
t h a t  t h e r e  is p e r s u a s i v e  e v i d e n c e  t h a t  o v e r  t h e  l o n g - t e r m  t o r t  
r e f o r m s  c a n  h a v e  a v e r y  s u b s t a n t i a l  i m p a c t  o n  i n s u r a n c e .  
S p e c i f i c a l l y ,  t h e  C h a p t e r  c o m p a r e s  t h e  e x p e r i e n c e  of  C a l i f o r n i a  
p h y s i c i a n s ,  w h o  h a v e  t h e  b e n e f i t  o f  a r i g o r o u s  m e d i c a l  
m a l p r a c t i c e  r e f o r m  s t a t u t e  e n a c t e d  in 1975, w i t h  t h a t  of N e w  Y o r k  
a n d  F l o r i d a  p h y s i c i a n s ,  w h o  p r a c t i c e  in S t a t e s  w i t h  far w e a k e r  
m e d i c a l  m a l p r a c t i c e  r e f o r m s .  T h e  d i f f e r e n c e  in t h e  e x p e r i e n c e  of 
C a l i f o r n i a  p h y s i c i a n s  t o  t h a t  of t h e i r  N e w  Y o r k  a n d  F l o r i d a  
c o l l e a g u e s  is i n s t r u c t i v e ,  t o  s a y  t h e  least. T h e  r a t e  of 
i n c r e a s e  of  m e d i c a l  m a l p r a c t i c e  p r e m i u m s  p a i d  b y  N e w  Y o r k  a n d  
F l o r i d a  p h y s i c i a n s  f r o m  1980 t o  1 9 8 5  w a s  s u b s t a n t i a l l y  h i g h e r  
t h a n  f o r  C a l i f o r n i a  p h y s i c i a n s ;  indeed, f o r  h i g h  r i s k  s p e c i a l t i e s  
s u c h  as o b s t e t r i c s / g y n e c o l o g y  a n d  n e u r o s u r g e r y ,  t h e  r a t e  of 
i n c r e a s e  w a s  t w o  to  t h r e e  t i m e s  l a r g e r  in N e w  Y o r k  a n d  F l o r i d a  
t h a n  in C a l i f o r n i a .  A n d  t h e  p r e m i u m s  p a i d  b y  o b s t e t r i c i a n s /  
g y n e c o l o g i s t s  in 19 8 5  w a s  s u b s t a n t i a l l y  l e s s  in C a l i f o r n i a  t h a n  
in N e w  Y o r k  o r  F l o r i d a  f o r  s i m i l a r  c o v e r a g e ,  b o t h  in a b s o l u t e  
d o l l a r  t e r m s  as w e l l  as in t h e  p e r c e n t a g e  o f  p h y s i c i a n  n e t  i n c o m e  
a n d  p h y s i c i a n  g r o s s  r e v e n u e .  A c c o r d i n g l y ,  it s e e m s  e v i d e n t  t h a t  
s t r o n g  t o r t  r e f o r m  m e a s u r e s ,  if g i v e n  s u f f i c i e n t  time, c a n  h a v e  a 
v e r y  s u b s t a n t i a l  i m p a c t  o n  t h e  i n s u r a n c e  m a r k e t .

T h e  A p p e n d i x  t o  t h e  R e p o r t  p r o v i d e s  t h e  r e s u l t s  o f  an 
e c o n o m i c  a n a l y s i s  b y  t h e  A n t i t r u s t  D i v i s i o n  o f  t h e  D e p a r t m e n t  of 
J u s t i c e ,  p r e p a r e d  at t h e  r e q u e s t  o f  t h e  W o r k i n g  Group, of the 
c a u s e s  o f  t h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .  
T h e  a n a l y s i s  r e v i e w s  t h e  m e r i t s  o f  t h e  f o u r  m o s t  c o m m o n l y  a l l e g e d  
c a u s e s  o f  t h e  c r i s i s  —  i n s u r e r  c o l l u s i o n ,  i m p r u d e n t  i n s u r e r  
b u s i n e s s  p r a c t i c e s  a n d  d e c l i n e s  in i n v e s t m e n t  i n c ome, S t a t e  
i n s u r a n c e  r e g u l a t i o n ,  a n d  c h a n g e s  in t o r t  l i a b i l i t y .  It f inds 
t h a t  it is u n l i k e l y  t h a t  a n y  of  t h e  f i r s t  t h r e e  o f  t h e s e  a l l e g e d  
c a u s e s  in f a c t  c a u s e d  t h a  c r i s i s .  T h e  a n a l y s i s  c o n c l u d e s  t h a t  
o n J y  t h e  l a s t  a l l e g e d  c a u s e  —  c h a n g e s  in t o r t  l i a b i l i t y  —  can 
b e  d i r e c t l y  r e s p o n s i b l e  Cor t h e  r e c e n t  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y  p r o b l e m s  in p r o p e r t y / c a s u a l t y  i n s u r a n c e .  B a s e d  on 
its r e v i e w  o f  t h e  p r o p e r t y / c a s u a l t y  i n d u s t r y ' s  financial, 
p e r f o r m a n c e ,  t h e  A n t i t r u s t  D i v i s i o n ' s  a n a l y s i s  c o n c l u d e s  t h a t  two 
s p e c i f i c  a s p e c t s  o f  t h e  t o r t  s y s t e m  —  c h a n g e s  in t h e  a v e r a g e  
a w a r d s ,  a n d  i n c r e a s e d  u n c e r t a i n t y  -- h a v e  c o n t r i b u t e d  g r e a t l y  to 
t h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .
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T h e  C o n c l u s i o n  t o  t h e  R e p o r t  l i s t s  e i g h t  c o n c l u s i o n s  of the 
W o r k i n g  G r o u p  r e g a r d i n g  t h e  i n s u r a n c e  a n d  l i a b i l i t y  c r i s i s  and 
t h e  a p p r o p r i a t e  r e s p o n s e  of t h e  f e d e r a l  g o v e r n m e n t  to  t h a t  
cris i s .

R i c h a r d  K. W i l l a r d  
C h a i r m a n
T o r t  P o l i c y  W o r k i n g  G r o u p

R o b e r t  L. W i l l m o r e  
C h a i r m a n
T a s k  F o r c e  on  L i a b i l i t y  
I n s u r a n c e  A v a i l a b i l i t y

M a r c h ,  1987
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F E D E R A L  T O R T  P O L I C Y  R E P O R T  U P D A T E

In Ma rch , the A t t o r n e y  G e n e r a l  of the U n i t e d  S t a t e s  r e l e a s e d  a 
r e p o r t  of the f e d e r a l  i n t e r a g e n c y  T o r t  P o l i c y  W o r k i n g  Gr o up . T h i s  
140  p a g e  r e p o r t  is e n c l o s e d  for y o u r  a t t e n t i o n .  T h e  E x e c u t i v e
S u m m a r y  is o n l y  5 p a g es  lo n g if y o u  ar e  s h o r t  on time. Bu t  h a v e
y o u r  s t a f f  re a d  the full te xt  - its w o r t h  it.

B e l o w  a r e  a few  e x c e r p t s  fr om  the re po r t:

C h a p t e r  1 i n d i c a t e s  that w h i l e  a v a i l a b i l i t y  p r o b l e m s  h a v e
s u b s t a n t i a l l y  a m e l i o r a t e d  s i n c e  a y e a r  ago, t h e y  c o n t i n u e  to e x i s t  
in c e r t a i n  l i n e s  or t y p es  of c o v e r a g e ,  w h e r e  t h e y  r e m a i n  s e r i o u s .  
T h e  p r o b l e m  of a f f o r d a b i l i t y  has s t a b i l i z e d  w i t h  r a t e s  a t a m u c h  
h i g h e r  le vel . T h i s  i n c r e a s e d  a v a i l a b i l i t y  and h i g h  p r i c e  s t a b i l i t y  
a r e  a c c o m p a n i e d  by, and in no s m a l l  p a r t  ar e a r e s u l t  of, the use  
o f h i g h e r  d e d u c t i b l e s ,  lo wer  c o v e r a g e  l i m i t s  and  a d d i t i o n a l  p o l i c y  
e x c l u s i o n s  and l i m i t a t i o n s .  Th e p a s t  y e a r  ha s  a l s o  w i t n e s s e d  an 
i n c r e a s i n g  r e l i a n c e  on both  s e l f - i n s u r a n c e  and c a p t i v e  i n s u r e r  
p r o g r a m s ,  t h o u g h  it r e m a i n s  to be se en  w h e t h e r  s u c h  a r r a n g e m e n t s  
p r o v i d e  r e l i a b l e  l o n g - t e r m  i n s u r a n c e  c o v e r a g e .  D e s p i t e  s o m e
a s s e r t i o n s  to the  con tr a ry , the i m p a c t  of the c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  an d  a f f o r d a b i l i t y  c o n t i n u e s  to be f e l t  - o f t e n  a c u t e l y  
- t h r o u g h o u t  m u c h  of the  A m e r i c a n  e c o n om y.

C h a p t e r  2 i n d i c a t e s  that th e i n d u s t r y ' s  p r o f i t a b i l i t y  in 1986  
i m p r o v e d  m a r k e d l y  fr o m 1984 and  1985, a l t h o u g h  its 198 6 r a t e  of 
r e t u r n  w a s  r o u g h l y  e q u i v a l e n t  to its 1 0 - y e a r  a v e r ag e,  and  was  
s l i g h t l y  less  t h a n  the 1 0 - y e a r  r a t e  of r e t u r n  for F o r t u n e  500 
i n d u s t r i a l  c o r p o r a t i o n s .  It a l s o  s h o w s  t h a t  the two k e y  l i n e s  t h a t  
h a v e  b e e n  c e n t r a l  to i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  
p r o b l e m s  - C o m m e r c i a l  G e n e r a l  L i a b i l i t y  and  M e d i c a l  M a l p r a c t i c e  - 
c o n t i n u e  to g e n e r a t e  d i s p r o p o r t i o n a t e l y  h i g h  u n d e r w r i t i n g  lo ss es . 
T h e s e  t w o  l i n e s  p r o d u c e d  13% of the i n d u s t r y ' s  w r i t t e n  p r e m i u m s  in 
1986, but  a c c o u n t e d  for 33% of th e i n d u s t r y ' s  t ot al u n d e r w r i t i n g  
l o s s .

C h a p t e r  3 a d d r e s s e s  a n u m b e r  of d i f f e r e n t  i s s u e s  r e l a t i n g  to our  
t o r t  sy s t e m .  Pa rt  I (Jury A wa rd s)  a n a l y z e s  da t a r e c e n t l y  p u b l i s h e d  
by th e R a n d  C o r p o r a t i o n ' s  I n s t i t u t e  for C i v i l  J u s t i c e  on ju ry  a w a r d  
t r e n d s  in C o o k  County, Ill in o is , an d in Sa n F r a n c i s c o  f r o m  I 9 6 0  - 
1984. T h e I n s t i t u t e ' s  data, w h i c h  are i n f l a t i o n  a d j u s t e d ,  s h o w  
t h a t  d u r i n g  th is  period, the a v e r a g e  jury m a l p r a c t i c e  a w a r d  
i n c r e a s e d  by 2 , 1 6 7 %  (from $ 5 2 , 0 0 0  to $ 1 , 1 7 9 , 0 0 0 )  in Co o k C o u n t y  and 
8 3 0 %  (f rom $ 1 2 5 , 0 0 0  to .$1 ,1 6 2, 00 0)  in Sa n F r a n c i s c o .  The 
c o m p a r a b l e  i n c r e a s e  in a v e r a g e  jury  p r o d u c t  l i a b i l i t y  a w a r d s  w a s  
2 1 2 %  ( fr om $ 2 6 5 , 0 0 0  to $82 8, 0 00 ) in C o o k  C o u n t y  and 1 , 0 1 6 $  (from 
$ 9 9 , 0 0 0  to $ 1 , 1 0 5 , 0 0 0 )  in S a n  F r a n c i s c o .
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E v e n  m o r e  a s t o u n d i n g  is the i n c r e a s e  in the " e x p e c t e d  jury a w a r d "  - 
t h e  a v e r a g e  j u r y  a w a r d  m u l t i p l i e d  by the p l a i n t i f f ' s  l i k e l i h o o d  of 
s u c c e s s .  It is i n t e r e s t i n g  to note th a t  both the a v e r a g e  jury 
a w a r d  and e x p e c t e d  jury a w a r d  da t a  s h o w  t h a t  m o s t  of the i n c r e a s e  
in jury v e r d i c t s  from 1 9 6 0 - 8 4  o c c u r r e d  d u r i n g  the 1 9 8 0 - 8 4  period.

i
Th e  I n s t i t u t e ' s  d a t a  also sh o w  a v e r y  s u b s t a n t i a l  i n c r e a s e  in 
i n f l a t i o n  a d j u s t e d  m i l l i o n - d o l l a r  jury a w a r d s .  Of p a r t i c u l a r  
i n t e r e s t  is the fact that m i l l i o n - d o l l a r  a w a r d s  a c c o u n t e d  for 85% 
o f  the t o t a l  d a m a g e s  a w a r d e d  by Co o k  C o u n t y  j u r i e s  in 1 9 8 0 - 8 4  (as 
c o m p a r e d  to 4% in 1960- 6 4 ) .  Thus, a s m a l l  p e r c e n t a g e  of  a l l  tort 
c a s e s  a p p e a r  to a c c o u n t  for a v e r y  l a r g e  p e r c e n t a g e  of the t o tal
t o r t  d a m a g e s  a w a r d e u  by juries.

P a r t  II of the C h a p t e r  d i s c u s s e s  the r e c e n t  s t u d y  of the N a t i o n a l  
C e n t e r  for S t a t e  Courts, w h i c h  has be e n  w i d e l y  c i t e d  for the 
p r o p o s i t i o n  t h a t  t h e r e  is no " l i t i g a t i o n  e x p l o s i o n " .  P a r t  II 
i d e n t i f i e s  a n u m b e r  of s e r i o u s  m e t h o d o l o g i c a l  d e f i c i e n c i e s  in the 
C e n t e r ' s  stu d y .  It al s o  a n s w e r s  a n u m b e r  of a s s e r t i o n s  t h a t  h a v e
b e e n  m a d e  r e g a r d i n g  the m e t h o d o l o g y  and m e a n i n g  of the f e d e r a l  
d i s t r i c t  c o u r t  c a s e l o a d  d a t a  c o m p l i e d  by the A d m i n i s t r a t i v e  O f f i c e  
o f  the U.S. Courts.

P a r t  III d i s c u s s e s  the m o s t  r e c e n t  da t a  c o l l e c t e d  by the I n s t i t u t e  
fo r  C i v i l  J u s t i c e  on p u n i t i v e  d a m a g e  a w a rds. It a l s o  n o t e s  the 
g r o w i n g  c o n s e n s u s  w i t h i n  the l e g a l  c o m m u n i t y  t h a t  p u n i t i v e  d a m a g e s  
h a v e  b e c o m e  a s o u r c e  of s u b s t a n t i a l  l i t i g a t i o n  abuse, and d i s c u s s e s  
a n u m b e r  of r e a s o n s  w h y  p u n i t i v e  d a m a g e s  n e e d  to be r e f o r m e d .

P a r t  IV d i s c u s s e s  d a t a  r e c e n t l y  p u b l i s h e d  by the I n s t i t u t e  for 
C i v i l  J u s t i c e  on  the o v e r a l l  t r a n s a c t i o n  c o s t s  of the tort 
l i t i g a t i o n  s y s t e m .  The d a t a  show, for e x ample, th a t  out of the 
t o t a l  t o r t  l i t i g a t i o n  e x p e n d i t u r e  in 1985 of $29 to $36 b i llion,
p l a i n t i f f s  r e c e i v e d  at m o s t  $14 to $16 b illion. If on l y
n o n - a u t o m o b i l e  t o r t  c ases are c o n s i d e r e d ,  the net c o m p e n s a t i o n  paid 
p l a i n t i f f s  a m o u n t e d  on l y  to 43% of the s y s t e m ' s  t o t a l  e x p e n d i t u r e .

P a r t  V d i s c u s s e s  the fact th a t  m a n y  of the c u r r e n t  o b l e m s  of the
t o r t  s y s t e m  can be t r a c e d  to the s w e e p i n g  d o c t r i n a l  c h a n g e s  in tort
l a w  e m b r a c e d  by the c o u r t s  o v e r  the p a s t  two d e c a d e s .  T h e s e  
d o c t r i n a l  c h a n g e s  a l m o s t  u n i v e r s a l l y  s e e m  to have s h a r e d  on c o m m o n  
o b j e c t i v e  - to i n c r e a s e  p l a i n t i f f ' s  l i k e l i h o o d  of o b t a i n i n g  
c o m p e n s a t i o n . . .  A d d e d  u n c e r t a i n t y  and u n p r e d i c t a b i l i t y  g r e a t l y  
e x a c e r b a t e d  the a l r e a d y  s e r i o u s  p r o b l e m s  of the t o r t  system, and 
s u b s t a n t i a l l y  i n c r e a s e  the co s t  of l i a b i l i t y  i n s u r a n c e .  And, just
as i m p o r t a n t l y ,  the lack of p r e d i c t a b i l i t y  has u n d e r m i n e d  and
p e r v e r t e d  the d e t e r r e n t  role of to r t  law.

C h a p t e r  4 d e s c r i b e s  the w i d e s p r e a d  p o p u l a r  s u p p o r t  for tort refo r m ,  
a s  i n d i c a t e d  by o p i n i o n  polls, b a l l o t  i n i t i a t i v e s ,  the b r e a d t h  of 
m a n y  of the c o a l i t i o n s  fo r m e d  to a d v o c a t e  t o r t  reform, and ev e n  the 
s u p p o r t  for to r t  r e f o r m  f r o m  m u c h  of the l e gal p r o f e s s i o n .  In 
a d d i t i o n ,  the C h a p t e r  s u m m a r i z e s  the e x t r a o r d i n a r y  r e c o r d  of t o r t  
r e f o r m  i n i t i a t i v e s  in the S t a t e  l e g i s l a t u r e s  in 1986. Fin a l l y ,  the 
C h a p t e r  b r i e f l y  s u m m a r i z e s  the S t a t e  l e g i s l a t i v e  a c t i v i t y  la s t  y e a r  
r e l a t i n g  to i n s u r a n c e  r e g u l a t i o n .



C h a p t e r  5 a n a l y z e s  six areas of to r t  r e f o r m  w h i c h  w e r e  the s u b j e c t  
o f  c o n s i d e r a b l e  l e g i s l a t i v e  a c t i v i t y  in s t a t e  l e g i s l a t u r e s  in 1986. 
The a n a l y s i s  r e v i e w s  the s t r e n g t h s  and w e a k n e s s e s  of some of the 
d i f f e r e n t  l e g i s l a t i v e  r e f o r m  f o r m u l a t i o n s  e n a c t e d  by the States.

C h a p t e r  6 a d d r e s s e s  an issue w h i c h  has been c e n t r a l  to the d e b a t e  
o v e r  t o r t  r e f o r m  - w h e t h e r  such r e f o r m s  in f a c t  h a v e  a s i g n i f i c a n t  
e f f e c t  on i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  The C h a p t e r  
e x p l a i n s  the r e a s o n s  w h y  tort r e f o r m s  ta k e  s o m e  ti m e  to a f f e c t  the 
i n s u r a n c e  m a r k e t .  But it a l s o  n o t e s  t h a t  t h e r e  is p e r s u a s i v e  
e v i d e n c e  t h a t  ov e r  the l o n g - t e r m  tort r e f o r m s  c a n  have a v e r y  
s u b s t a n t i a l  i m p a c t  on insurance.

i
T h e  A p p e n d i x  to the R e p o r t  p r o v i d e s  the r e s u l t s  of an e c o n o m i c
a n a l y s i s  by the A n t i t r u s t  D i v i s i o n  of the D e p a r t m e n t  of t h e
D e p a r t m e n t  of J u s t i c e  of the c a u s e s  of the c r i s i s  in i n s u r a n c e  
a v a i l a b i l i t y  and a f f o r d a b i l i t y ,  the a n a l y s i s  r e v i e w s  the m e r i t s  of 
t h e  f o u r  m o s t  c o m m o n l y  a l l e g e d  c a u s e s  of the c r i s i s  - i n s u r e r  
c o l l u s i o n ,  i m p r u d e n t  i n s u r e r  b u s i n e s s  p r a c t i c e s  a n d  d e c l i n e s  in 
i n v e s c m e n t  income, S t a t e  i n s u r a n c e  r e g u l a t i o n ,  and c h a n g e s  in t o r t  
l i a b i l i t y .

I t  find., that it is u n l i k e l y  t h a t  a n y  of the f i r s t  t h r e e  of t h e s e  
a l l e g e d  c a u s e s  in fa c t  ca u s e d  t h e  crisis. T h e  a n a l y s i s  c o n c l u d e s  
t h a t  o n l y  the l a s t  a l l e g e d  c a use - c h a n g e s  in t o r t  l i a b i l i t y  - c a n  
b e  d i r e c t l y  r e s p o n s i b l e  for the r e c e n t  a v a i l a b i l i t y  a n d  
a f f o r d a b i l i t y  p r o b l e m s  in p r o p e r t y / c a s u a l t y  i n s u r a n c e .  B a s e d  on 
i t s  r e v i e w  of the p r o p e r t y / c a s u a l t y  i n d u s t r y ' s  f i n a n c i a l
p e r f o r m a n c e ,  t h e  A n t i t r u s t  D i v i s i o n ' s  a n a l y s i s  c o n c l u d e s  that t w o  1
s p e c i f i c  a s p e c t s  of the tort s y s t e m  - c h a n g e s  in the a v e r a g e  
a w a r d s ,  and i n c r e a s e d  u n c e r t a i n t y  - h a v e  c o n t r i b u t e d  g r e a t l y  to the 
c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .

i

i C O N C L U S I O N S
I !

T h e  p r i m a r y  c o n c l u s i o n s  r e g a r d i n g  the i n s u r a n c e  a n d  l i a b i l i t y  
c r i s i s  a n d  the a p p r o p r i a t e  r e s p o n s e  of the f e d e r a l  g o v e r n m e n t  to 
t h a t  c r i s i s  are:

1. T h e  c r i s i s  in i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l‘ty, w h i l e  
s u b s t a n t i a l l y  a m e l i o r a t e d ,  c o n t i n u e s  to i m p o s e  s i g n i f i c a n t  c o sts on 
m u c h  of the A m e r i c a n  economy. T h e  e f f e c t s  of the c r i s i s  l i k e l y  
w i l l  be fe l t  t h r o u g h o u t  the e c o n o m y  - p a r t i c u l a r l y  in c e r t a i n  
s e c t o r s  - for s o m e  ti m e  to come.

i
2. T o r t  l i a b i l i t y  is a key u n d e r l y i n g  r e a s o n  for the cr i s i s  in 
i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  Its c o n t r i b u t i o n  to t h e  
c r i s i s  is t w o - f o l d :  r a p i d l y  e x p a n d i n g  l i a b i l i t y ,  i n c l u d i n g  ; 
d r a m a t i c a l l y  h i g h e r  d a m a g e  a w a r d s ,  h a v e  s u b s t a n t i a l l y  i n c r e a s e d  t h e  
c o s t  of the tort l i a b i l i t y  s y s t e m ;  and, c h a n g i n g  d o c t r i n a l  
s t a n d a r d s  h a v e  s i g n i f i c a n t l y  h e i g h t e n e d  the u n c e r t a i n t y  a n d  
u n p r e d i c t a b i l i t y  of the tort s y s t e m ,  and t h e r e b y  h a v e  e x a c e r b a t e d  
t h e  a l r e a d y  s e r i o u s  p r o b l e m s  of t h e  system.

3. L e g i s l a t i v e  t o r t  r e f o r m s  a r e  a r e a s o n a b l e ,  l e g i t i m a t e  a n d  
e f f e c t i v e  r e s p o n s e  to m a n y  of t h e  d e f i c i e n c i e s  of t o r t  law. S u c h



l e g i s l a t i o n ,  however,- is by no m e a n s  t h e  o n l y  a n s w e r  to the 
p r o b l e m s  of the to r t  system; m u c h  of the r e s p o n s i b i l i t y  f o r  ,
i m p r o v e m e n t  r e m a i n s  w i t h  the c o u rts.

4. R i g o r o u s  and m e a n i n g f u l  tort r e f o r m s  c a n  h a v e  a re a l  i m p a c t  on 
i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  if g i v e n  the o p p o r t u n i t y  j 
a n d  s u f f i c i e n t  t i m e  to work.

j

5. The W o r k i n g  G r o u p  c o n t i n u e s  to b e l i e v e  t h a t  t h e r e  is no 
j u s t i f i c a t i o n  or ne e d  for f e d e r a l  i n s u r a n c e  r e g u l a t i o n  or the 
c r e a t i o n  of f e d e r a l  i n s u r a n c e  or i n d e m n i f i c a t i o n  p r o g r a m s .

6. T h e r e  is an a p p r o p r i a t e  r o l e  for f e d e r a l  t o r t  r e f o r m  
l e g i s l a t i o n  in t h o s e  a r e a s  w h e r e  t h e r e  is a c o m p e l l i n g  f e d e r a l  
i n t e r e s t .  S u c h  a r e a s  i n c l u d e  p r o d u c t  l i a b i l i t y ,  the l i a b i l i t y  of 
f e d e r a l  g o v e r n m e n t  c o n t r a c t o r s ,  and the t o r t  l i a b i l i t y  of the 
f e d e r a l  g o v e r n m e n t  and its e m p l o y e e s .

7. T h e  A d m i n i s t r a t i o n  s h o u l d  c o n t i n u e  to s u p p o r t  and w o r k  a c t i v e l y  
w i t h  G o v e r n o r s  a n d  S t a t e  l e g i s l a t o r s  to a c h i e v e  r e a s o n a b l e  and 
w o r k a b l e  t o r t  r e f o r m s  at the S t a t e  level.

8. The W o r k i n g  G r o u p  c o n t i n u e s  to b e l i e v e  t h a t  the e i g h t  t o r t  
r e f o r m s  r e c o m m e n d e d  in its p r i o r  R e p o r t  r e p r e s e n t  the m o s t  s e n s i b l e  
a n d  e f f e c t i v e  p o t e n t i a l  r e f o r m s  of the A m e r i c a n  c i v i l  j u s t i c e  

s y s t e m .

T h e  C i t i z e n s  C o a l i t i o n  for To r t  R e f o r m  is p l e a s e d  to p r o v i d e  y o u  
w i t h  a c o p y  of t h i s  i m p o r t a n t  n a t i o n a l  r e p o r t .  W e  are in g e n e r a l  
a g r e e m e n t  w i t h  the c o n c l u s i o n s  of the r e p o r t .  If y o u  ha v e  a n y  i
q u e s t i o n s  on the r e p o r t  or o t h e r  n a t i o n a l  r e p o r t s  on the l a w s u ' 
c r i s i s  p l e a s e  g i v e  us a call.
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T h i s  l e g i s l a t i o n  i s  p r o p o s e d  i n  a n  e f f o r t  t o  c o r r e c t  
t e c h n i c a l  p r o b le m s  w i t h  t o r t  r e f o r m  . L e g i s l a t i o n  p a s s e d  l a s t  
y e a r  ( C h a p te r  139 S L A  1986) an d  t o  c l a r i f y  and s t r e n g t h e n  t h e  
new l a w .

S e c t i o n  1: N o n e c o n o m i c  D a m a g e s

T h i s  s e c t i o n  a m e n d s  AS  0 9 . 1 7 . 0 1 0 ( c )  t o  r e d u c e  t h e  cap 
o n  n o n e c o n o m i c  d a m a g e s  f r o m  $ 5 0 0 , 0 0 0  t o  $ 1 0 0 , 0 0 0 .  T h i s  is 
o n l y  a c a p  o n  n o n e c o n o m i c  d a m a g e s ;  it d o e s  n o t  l i m i t  
e c o n o m i c  o r  p u n i t i v e  d a m a g e s .  N o n e c o n o m i c  d a m a g e s  are 
d e f i n e d  a s  " s u b j e c t i v e ,  n o n p e c u n i a r y  d a m a g e s  i n c l u d i n g  pain, 
s u f f e r i n g ,  i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  
d i s f i g u r e m e n t ,  m e n t a l  a n g u i s h ,  e m o t i o n a l  d i s t r e s s ,  a n d  all 
o t h e r  n o n p e c u n i a r y  d a m a g e s . "

S e c t i o n  2: P u n i t i v e  D a m a g e s

T h i s  s e c t i o n  a m e n d s  AS 0 9 . 1 7 . 0 2 0  b y  c l a r i f y i n g  t h e  
t e r m s  " c l e a r  a n d  c o n v i n c i n g  e v i d e n c e "  as " e v i d e n c e  o f  fraud,, 
m a l i c e ,  g r o s s  n e g l i g e n c e ,  o r  r e c k l e s s  m i s c o n d u c t  o f  t h e  
d e f e n d a n t . "  C u r r e n t  s t a t u t e  h a s  t h e  s a m e  b u r d e n  o f  p r o o f  
b u t  d o e s  n o t  s p e c i f y  t h e  t y p e  o f  c o n d u c t  t h a t  w i l l  t r i g g e r  
a n  award.

S e c t i o n  3: D a m a g e s  R e s u l t i n g  f r o m  C o m m i s s i o n  o f  a C r i m e

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 3 0  b y  e x p a n d i n g  t h e  c l a s s  
o f  p e r s o n s  w h o  m a y  n o t  r e c o v e r  d a m a g e s  f o r  p e r s o n a l  i n j u r y  
o r  d e a t h  if  i n c u r r e d  w h i l e  t h e  p e r s o n  w a s  e n g a g e d  in t h e  
c o m m i s s i o n  of  crime. C u r r e n t  s t a t u t e  is l i m i t e d  t o  t h o s e  
p e r s o n s  w h o  c o m m i t  a n d  a r e  c o n v i c t e d  o f  a f e l o n y  w h i c h  
s u b s t a n t i a l l y  c o n t r i b u t e s  t o  t h e  i n j u r y  o r  death. H B  250
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r e p l a c e s  " f e l o n y "  w i t h  " c r i m e , "  a n d  e l i m i n a t e s  t h e  
r e q u i r e m e n t  o f  s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  i n j u r y  or 
de a t h .

S e c t i o n  4: R e c o v e r y  o f  D a m a g e s

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 4 0 ( d )  b y  a l l o w i n g  e i t h e r  
t h e  p l a i n t i f f  o r  d e f e n d a n t  t o  c h o o s e  p e r i o d i c  p a y m e n t s  
r a t h e r  t h a n  l a r g e  o n e  t i m e  c a s h  awards. C u r r e n t  s t a t u t e  
a l l o w s  o n l y  t h e  i n j u r e d  p a r t y  t o  m a k e  s u c h  a req u e s t .

S e c t i o n  5: L i m i t e d  L i a b i l i t y  o f  C e r t a i n  D i r e c t o r s  a n d
O f f i c e r s

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 1 7 . 0 5 0  t o  a d d  t h e  m e m b e r  of 
t h e  B o a r d  o f  D i r e c t o r s  or  a n  o f f i c e r  of a n  e l e c t r i c  o r  
t e l e p h o n e  c o o p e r a t i v e  t o  t h e  l i s t  o f  p e r s o n s  n o t  l i a b l e  for 
d a m a g e s  f o r  p e r s o n a l  injury, death, o r  d a m a g e  t o  p r o p e r t y  in 
t h e  c o u r s e  a n d  s c o p e  o f  o f f i c i a l  duti e s .

S e c t i o n  6: C o l l a t e r a l  B e n e f i t s

T h i s  s e c t i o n  r e p e a l s  a n d  r e e n a c t s  A S  0 9 . 1 7 . 0 7 0  to 
r e q u i r e  t h a t  a j u d g e  o r  j u r y  b e  i n f o r m e d  of  a n y  s e t t l e m e n t s  
b y  p a r t i e s  in t h e  case, c a s h  a w a r d s  a g r e e d  to  b y  t h e  
d e f e n d a n t  a n d  t h e  p l a i n t i f f ,  o r  i n s u r a n c e  p a y m e n t s  g r a n t e d .  
T h e  n e w  l a n g u a g e  p r o v i d e s  t h a t  a p e r s o n  m a y  o n l y  r e c o v e r  
d a m a g e s  t h a t  e x c e e d  a m o u n t s  t h a t  h e  o r  s h e  h a s  a l r e a d y  
r e c e i v e d  f r o m  a c o l l a t e r a l  source, w h e t h e r  it b e  a pri v a t e ,  
gr o u p ,  o r  g o v e r n m e n t  s o u rce, e i t h e r  c o n t r i b u t o r y  or  
n o n c o n t r i b u t o r y .  T h e  o n l y  e x c e p t i o n s  are w h e r e  t h e  
c o l l a t e r a l  s o u r c e  is f r o m  a f e d e r a l  p r o g r a m  t h a t  b y  l a w  m u s t  
s e e k  s u b r o g a t i o n ,  o r  f r o m  d e a t h  b e n e f i t s  p a i d  u n d e r  l i f e  
i n s u r a n c e .  T h e  l a n g u a g e  a l s o  r e q u i r e s  t h e  j u d g e  o r  j u r y  be  
a d v i s e d  o f  t a x  i m p l i c a t i o n s  of  a w a rds. ( D e p e n d i n g  on  h o w  an 
a w a r d  is s t r u c t u r e d ,  a v i c t i m  c a n  l o o s e  a s i g n i f i c a n t  
p o r t i o n  o f  t h e  a w a r d  t o  taxes.)

S e c t i o n  7: S e v e r a l  L i a b i l i t y

T h i s  s e c t i o n  a m e n d s  AS 0 9 . 1 7 . 0 8 0 ( d )  b y  e l i m i n a t i n g  the 
t h e o r y  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a n d  r e p l a c i n g  it w i t h  
s e v e r a l  l i a b i l i t y .  I n  a n y  c a s e  i n v o l v i n g  a c l a i m  of 
n e g l i g e n c e ,  t h e  j u d g e  o r  j u r y  w i l l  a p p o r t i o n  t o  e a c h  p e r s o n  
o r  e n t i t y ,  w h e t h e r  o r  n o t  a p a r t y  t o  t h e  a c t ion, the 
p e r c e n t a g e  f o r  w h i c h  h e / s h e / i t  is r e s p o n s i b l e  f o r  t h e  
d a m a g e s  a w a r d e d .  E a c h  p a r t y  t o  t h e  s u i t  w i l l  b e  l i a b l e  o n l y  
f o r  t h e  p o r t i o n  of  d a m a g e s  a s s e s s e d  t o  them. U n d e r  c u r r e n t
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s t a t u t e ,  a p a r t y  c a n  b e  h e l d  l i a b l e  f o r  all of t h e  damages, 
e v e n  if  t h a t  p a r t y  h a s  b e e n  a l l o c a t e d  a c e r t a i n  p e r c e n t a g e  
o f  t h e  fault. T h e  o n l y  e x c e p t i o n  u n d e r  t h e  p r e s e n t  s t a t u t e  
is t h a t  a p a r t y  a l l o c a t e d  l e s s  t h a n  50 p e r c e n t  o f  t h e  t o t a l  
f a u l t  m a y  b e  l i a b l e  u p  to  t w i c e  h i s  o r  h e r  d e g r e e  of fault.

S e c t i o n  8: D e f i n i t i o n s

T h i s  s e c t i o n  c l a r i f i e s  t h e  d e f i n i t i o n s  of e c o n o m i c  and 
n o n e c o n o m i c  losses.

S e c t i o n s  9: E l i m i n a t i o n  of  C i v i l  R u l e  82

T h i s  s e c t i o n  a m e n d s  A S  0 9 . 6 0 . 0 1 0  b y  e l i m i n a t i n g  t h e  
l a n g u a g e  " u n l e s s  t h e  c i v i l  a c t i o n  is c o n t e s t e d  w i t h o u t  
t r i a l ,  o r  f u l l y  c o n t e s t e d  as d e t e r m i n e d  b y  t h e  c o u r t . "  T h e  
a m e n d m e n t  h a s  t h e  e f f e c t  o f  a l l o w i n g  t h e  s u p r e m e  c o u r t  to 
d e t e r m i n e  t h e  c o s t s  w h i c h  m a y  b e  a l l o w e d  a p r e v a i l i n g  p a r t y  
in a c i v i l  a c t i o n .  U n l e s s  a t t o r n e y  f e e s  a r e  a u t h o r i z e d  by  
s t a t u t e  o r  b y  w h e r e  a n  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s ,  t h e y  
m a y  n o t  b e  a w a r d e d  in a c t i o n s  f o r  p e r s o n a l  injury, death, or 
p r o p e r t y  d a m a g e  r e l a t i n g  t o  fault.

S e c t i o n  10: S e c t i o n s  R e p e a l e d  b v  t h i s  Bi l l

T h i s  s e c t i o n :  (1) r e p e a l s  AS  09.16, t h e  " j o i n t  
l i a b i l i t y "  s t a t u t e ,  c o n s i s t e n t  w i t h  S e c t i o n  7 of t h i s  bill;
(2) r e p e a l s  A S  0 9 . 1 7 . 0 1 0 ( c )  t o  r e m o v e  e x c e p t i o n s  to t h e  cap 
o n  n o n e c o n o m i c  d a m a g e s  ( d i s f i g u r e m e n t  a n d  s e v e r e  p h y s i c a l  
i m p a i r m e n t ) ,  c o n s i s t e n t  w i t h  S e c t i o n  1 of  t h i s  bill;
(3) r e p e a l s  A S  0 9 . 1 7 . 0 4 0 ( c ) ,  w h i c h  a l l o w s  p a r t i e s  to a g r e e  
t o  c o m p u t e  t h e  a w a r d  o f  f u t u r e  d a m a g e s  u n d e r  t h e  r u l e  
a d o p t e d  in  t h e  c a s e  o f  B e a u l i e u  v. E l l i o t , a n d  t h e r e f o r e  
r e q u i r e s  d a m a g e  a w a r d s  t o  f o l l o w  t h e  p r o v i s i o n s  s e t  o u t  in 
S e c t i o n  4 of  t h i s  b i l l ;  (4) r e p e a l s  A S  0 9 . 5 5 . 5 4 8 ( b )  to 
e l i m i n a t e  r e p e t i t i o n  w i t h  S e c t i o n  6 o f  t h i s  bill.

S e c t i o n  11: A t t o r n e y  F e e s

T h i s  s e c t i o n  a m e n d s  AS  0 9 . 6 0 . 0 1 0 ,  h a v i n g  t h e  e f f e c t  of, 
a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  82 b y  p r o h i b i t i n g  
t h e  a w a r d  o f  a t t o r n e y  fees t o  t h e  p r e v a i l i n g  p a r t y  in 
c e r t a i n  c i v i l  a c t i o n s  b a s e d  o n  fault, u n l e s s  a l l o w e d  b y  
s t a t u t e  o r  b y  a g r e e m e n t  of t h e  p a r t i e s .

S e c t i o n s  12 a n d  13: E f f e c t i v e  D a t e

T h e s e  t w o  s e c t i o n s  s e t  a n  e f f e c t i v e  date.
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Americans have been suing each

other in recent years with such vengeance and fre­

quency that a 1986 national survey found that 

nearly two o f  every three people admit that “ suing 

has become part o f  the American way o f  life. ” 1 

But while Americans are aware o f the tremen­

dous increase in liability suits, they certainly don’t 

like it. A  number o f  national studies from recog­

nized opinion experts clearly show that the Amer­

ican people favor major changes in the laws gov­

erning civil liability suits.

One study found that a full 69 percent are con­

vinced that it is too easy “ for people to sue for dam­

ages when they have been injured or some wrong 

has been done to them .” 2 The vast majority 

believe that our system o f  rectifying wrongs 

through the courts has gotten totally out o f control.

The cost o f  liability lawsuits in federal and state 

courts was between $27 and $34 billion last year. 

More than h a lf o f  that money in non-auto cases 

went for the costs o f litigation, including legal fees, 

related expenses, court costs and the value o f 

litigants’ time, according to a Rand Corporation 

study.3 -

Who or w hat’s to blame? M ost people point to 

lawyers in search o f  big fees, plaintiffs seeking 

unreasonably large financial awards, and laws that 

encourage people to sue;

This brochure highlights the key results o f  these 

recent studies, all showing widespread support for 

tort reform.

1. National representative study o fo v e r 1 .0 0 0  respondents con­
ducted lo r ,'he American Tort Reform Association by Burson- 
Marsteller. 1986.

2. Harris Survey telephone po ll o f  1.243 adults nationwide. 
May 1986

3. Rand Corporation Study. A p n l 1986.

Who Really Benefits from Today’s 
Tort System?

Defendant’ s legal fe e : \
&  expenses '  \ > y  C la im s processing

Cou rt expenses

SOURCE: Rand Corporation, A pril 1986: costs and compensation paid 
for Average Non-Auto Lawsuits in 1985.

Product Liability Cases in 
Federal District Court
Increase in Lawsuits Filed in Federal Courts

Cases in Thousands

1 4 ---------------------------------------------------------------
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,OURCE: A dm in istra tive O ffice  o f the United States C ourt*
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Average Product Liability 
Jury Verdict
Dollars in Thousands -

52000 ------------------------

0 -------------------

’75 ’80

SOURCE: Jury Verdict Research. Inc.
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What is Causing the Liability Crisis?
TOTAL MALE FEMALE

Suing has become part 
o f the American way 
o f life
Many frivolous lawsuits 
are being brought 
to court
Lawyers are trying to 
get rich from lawsuits
Courts and juries are 
too generous with the 
lawsuits awards
Many companies make 
dangerous products and 
deserve to be sued

1002 504
(100%) (100%)

62% : 61%

54

48

40

24

53

53-

46

23

498 *
(100%) :

«■ *1

63% {■

56

42

34

24

Harris Survey: It’s Too Easy to Sue, 
and Settlements Too High
Too Easy to Sue for Damages?

Too easy  ̂ 1 % Neither
Not sure

Not too easy
f

J Cash Settlements Size Excessive?

Excessive
About right • 

Not cnoueh

Not sure
SOURCE: Harris Survey, May 1986

Factors Cited as “Very” or 
“Somewhat” Responsible for 
Increase in Lawsuits
100% -------------------------------------------------

SOURCE: American Tort Reform Association. June 1986

Lawyers People who Laws that 
who look expect to allow
for high, get large

fees awards
settlements

Laws that 
make it too 

excessive easy to sue 
cash

SOURCE: Harris Survey. M ay 1986
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Limit lawyers’ Put 3-year Hold pretrial
fees on personal statute o f limita- screenings to

injury cases tions on damage weed out 
■claims frivolous suits

SOURCE: Northwest Strategies. Seattle, Washington March 1986; 
a survey o f Washington state residents.

Percentage of Americans Who 
Agree with Proposals To. ..

TOTAL MALE FEMALE

Change how lawyers 
are paid so that they 
don’t automatically get 
a share o f the awards 
given by a jury
Limit amount people 
collect for pain and 
suffering to $250,000
Make the person who 
files and loses a lawsuit 
pay the legal fees o f the 
defendant

1002 504
(100%) (100%)

74 77
i

66 : 67

498 j 
(100%) |

72

Make defen- Tell juries o f Pay damages in Put ceiling on
dants equally other payments installments, not non-economic 

liable for plaintiff has one lump sum damages 
damages received

Voters Say Yes to Reform
In 1986. California voters overwhelmingly 

approved a ballot proposal to modify the doctrine 

o f  joint and several liability for non-economic 

damages. By a nearly 2-1 majority, the voters 

agreed that the liability o f  each party in a lawsuit 

should be limited only to the share o f  damages for 

which they were found responsible. The California 

Attorney General estimated that state and local 

governments will save as much as several million 

dollars a year because the voters adopted Proposi­

tion 51.

58 65

66

52

SOURCE: American Ton Reform Association. June 1986

J
In California, referendum to modify joint and several 
liability passed by 62% o f the voters.
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P U B L I S H E D  W H E N E V E R  T H E  S P I R I T  M O V E S  US

A  S u r v e y  o f  R e c e n t  C a s e s  A f f e c t i n g  t h e  I n s u r a n c e  
C o m m u n i t y  D o i n g  B u s i n e s s  I n  A l a s k a

R E F O R M  S C H O O L

W e l l ,  w e  h a v e  b e e n  t o r t  r e f o r m e d !  A  c o p y  of- t h e  b i l l  is
a t t a c h e d .  Y o u  m a y  w a n t  to d e t a c h  it a n d  r e a d  a l o n g  as w e  t a k e  a
t o u r  t h r o u g h  t h e  b r a v e  n e w  w o r l d  w h i c h  t h o s e  fun l o v i n g  f o l k s  in 
J u n e a u  h a v e  b r o u g h t  us:

1. N o n - e c j n o m i c  d a m a g e s :  T h e  c a p  t h a t  i s n ' t . The m u c h
h e r a l d e d  c a p  o n  n o n - e c o n o m i c  loss i s n ' t  m u c h  of  a c a p  at all. W e
s u s p e c t  it  w i l l  b e  t h e  r a r e  c a s e  in  w h i c h  i t  w i l l  b e  a p p l i e d .

F i r s t  o f  al l ,  it o n l y  a p p l i e s  to a c t i o n s  " f o r  p e r s o n a l  
i n j u r y  b a s e d  o n  n e g l i g e n c e . "  D o e s  t h a t  m e a n  it  d o e s  n o t  a p p l y  in
p r o d u c t s  l i a b i l i t y  c a s e s ?  I t  sure l o o k s  l i k e  it.

•Also,, t h e  c a p  d o e s  n o t  a p p l y  to " d a m a g e s  f o r  d i s f i g u r e m e n t
or s e v e r e  p h y s i c a l  i m p a i r m e n t . "  W h a t  does, t h a t  m e a n ?  W h o  k n o w s !  
M a y b e  it  m e a n s  t h a t  the c a p  o n l y  a p p l i e s  to  b a c k  ca s e s .  W e  d o n ' t  
know.

2. P u n i t i v e  d a m a g e s . T h e  A c t  r a i s e s  t h e  s t a n d a r d  o f  p r o o f  
f r o m  p r e p o n d e r a n c e  of t h e - e v i d e n c e  to c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ,  w h a t e v e r  t h a t  is, for p u n i t i v e  d a m a g e s .  W e  s u s p e c t
t h a t  o n e  h a s  a l w a y s  n e e d e d  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  to  g e t  "
p u n i t i v e  d a m a g e s  anyh o w .  *

* **

3. D a m a g e s  r e s u l t i n g  f r o m  c o m m i s s i o n  o f  a c r i m e . Y o u  d o n ' t  C£p
h a v e  t o  p a y  c o n v i c t e d  f e l o n s  if t h e y  g e t  i n j u r e d  i n  t h e  c o u r s e  of*-^J
t h e i r  c r i m e .  * Q)

*N •
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4. A w a r d  o f  d a m a g e s :  b a c k  to the f u t u r e .,

(a) G e n e r a l  v e r d i c t s  are out. V e r d i c t  f o r m s  w i l l  
a p p a r e n t l y  be  i t e m i z e d  a c c o r d i n g  to t h e  s t a t u t e ,  a l t h o u g h  w e  
w o u l d  n o t e  t h a t  t h e  i t e m i z a t i o n  says n o t h i n g  a o o u t  d i s f i g u r e m e n t  
o r  s e v e r e  p h y s i c a l  i m p a i r m e n t .

A l s o ,  the A c t  r e f e r s  t o  f u t u r e  w a g e s  w h i c h  t h e  p l a i n t i f f  
" c o u l d  h a v e  b e e n  e x p e c t e d  to  ea r n . "  D o e s  t h i s  m e a n  h o u s e w i v e s  . 
h a v e  n o  c l a i m  f o r  l o s s  o f  e a r n i n g  c a p a c i t y ?  W e  d o n ' t  know.

(b) B e a u l i e u  is out. W e  are n o w  a r e d u c t i o n  to p r e s e n t  
v a l u e  s t a t e  a l t h o u g h ,  i n t e r e s t i n g l y  e n o u g h ,  t h e  s t a t u t e  d o e s  n o t  
s a y  t h a t  n o n - e c o n o m i c  l o s s  g e t s  r e d u c e d .  M o r e  s l o p p y  d r a f t i n g ,  
m o r e  w o r k  for l a w y e r s .

(c) Y o u  c a n  s t i l l  h a v e  B e a u l i e u  i f  y o u  s t i p u l a t e  to  it. 
T h i s  m a y  b e  a g o o d  i d e a  f o r  s m a l l  c a s e s  b u t  w e  d o n ' t  e x p e c t  to
see i t  i n  m a n y  b i g  ones.

■*» •

(d) T h e  p l a i n t i f f  c a n  m a k e  an i n t e r e s t  fr e e  l o a n  to the 
i n s u r a n c e  c o m p a n y  if  h e  w a n t s  to. D o n ' t  e x p e c t  m a n y  p l a i n t i f f s  
to g o  t h i s  ro u t e .

(e) If y o u  f i n d  o n e  d u m b  e n o u g h  to m a k e  y o u  a n  i n t e r e s t
free loan, y o u  d o n ' t  h a v e  t o  p o s t  .secu r i t y  if y o u  are an
a u t h o r i z e d  c a r r i e r .

(f) P a y m e n t s  g o  o n  e v e n  i f  t h e  p l a i n t i f f  d i e s .  Y-,

. (g) F a i l u r e  t o  p a y  c a n  l e a d  to a n e w  l a w s u i t .

5. L i m i t e d  l i a b i l i t y  o f  c e r t a i n  d i r e c t o r s  a n d  o f f i c e r s . 
E x c e p t  f o r  g r o s s  n e g l i g e n c e ,  d i r e c t o r s  of n o n - p r o f i t  c o r p o r a t i o n s  
or  v a r i o u s  o t h e r  c i v i c  g r o u p s  a r e  n o t  l i a b l e .

6. E f f e c t i v e  c o n t r i b u t o r y  fault: H a r n e d  o v e r t u r n e d ? In an
a c t i o n  b a s e d  o n  f a u l t ,  w h i c h  t h e  d e f i n i t i o n s  s a y  i n c l u d e s  s t r i c t  
l i a b i l i t y ,  p u r e  c o m p a r a t i v e  n e g l i g e n c e  w i l l  b e  a p p l i e d .  T h i s  w a s  
n o t  t h e  r u l e  i n  p r o d u c t s  l i a b i l i t y  c a s e s  b e f o r e .  A p p a r e n t l y  it 
w i l l  b e  now. • <

7. C o l l a t e r a l  b e n e f i t s . T h e  c o l l a t e r a l  s o u r c e  r u l e  d o e s
n o t  a p p l y  if t h e  c o l l a t e r a l  s o u r c e s  d o  n o t  h a v e  a r i g h t  o f
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s u b r o g a t i o n  and t h e y  e x c e e d  a t t o r n e y  fees, less Rule 82, in the 
c a s e  p l u s  p r e m i u m s  p a i d  for the b e n e f i t .  S i n c e  t h a t  s h o u l d  be 
s o m e t h i n g  a r o u n d  o n e - t h i r d  o f  the t o t a l  r e c o v e r y ,  this w i l l  b e  a 
s e l d o m  i n v o k e d  s e c t i o n  o f  the law, e s p e c i a l l y  s i nce it d o e s  n o t  
i n c l u d e  S o c i a l . S e c u r i t y  o r  l i f e  i n s u r a n c e .

8. A p p o r t i o n m e n t  o f damages:' a r e a l  d i f f e r e n c e . T h i s  
s h o u l d  be a v e r y  i n t e r e s t i n g  c h a n g e  in the law. As we r e a d  it:

A. O r d i n a r y  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  as w e  k n o w  it, 
is o u t  the window.

B. E a c h  d e f e n d a n t  o r  t h i r d  p a r t y  d e f e n d a n t ,  i n c l u d i n g  
d e f e n d a n t s  w h o  h a v e  s e t t l e d ,  is a s s i g n e d  a p e r c e n t a g e  o f  fa u l t .  
T h i s  s h o u l d  be v e r y  i n t e r e s t i n g  s i n c e  d e f e n d a n t s  w i l l  b e  a r g u i n g  
t h a t  o t h e r  d e f e n d a n t s  w h o  s e t t l e d  w e r e  at f a u l t  a n d  the 
p l a i n t i f f ,  w h o  s u e d  t h o s e  s e t t l e d  d e f e n d a n t s ,  w i l l  be a r g u i n g  
t h a t  t h e y  w e r e  not. The s e t t l e d  d e f e n d a n t ,  o f  course, w i l l  n o t  
be  there. T h a t  s h o u l d  m a k e  f o r  i n t e r e s t i n g  t r i als. -

C. C o m p a r a t i v e  n e g l i g e n c e  is d i s r e g a r d e d . i n  t h i s  
c a l c u l a t i o n .

D. A  p a r t y  w h o  is a l l o c a t e d  less t h a n  50% of  t h e  t o t a l  
f a u l t  m a y  n o t  b e  j o i n t l y  l i a b l e  f o r  m o r e  t h a n  t w i c e  the 
p e r c e n t a g e  o f  f a u l t  a l l o c a t e d  to t h a t  p a r t y .  T h i s  s h o u l d  m a k e  it 
p o s s i b l e  f o r  m u n i c i p a l i t i e s  a n d  o t h e r  d e e p  p o c k e t s  to be 
i n s u r a b l e  again.

P l a i n t i f f s  n o w  h a v e  a d i s i n c e n t i v e  to s h o t g u n  b u t  d e f e n d a n t s  
h a v e  e v e r y  r e a s o n  to a d d  m o r e  d e f e n d a n t s .

9. E f f e c t  of r e l e a s e . W e  h a v e  to c o n f e s s .  T h e y  h a v e  
r e a l l y  g o t  us s t u m p e d  on  t h i s  one. T h e  c u r r e n t  s t a t u t e  g o v e r n i n g  
the e f f e c t  o f  a r e l e a s e  a p p e a r s  a t  A.S. 0 9 . 1 6 . 0 4 0 .  T h i s  one, 
w h i c h  d o e s  n o t  p u r p o r t  to  r e p e a l  t h e  o t h e r  one, w i l l  a p p e a r  a t
A . S .  0 9 . 1 7 . 0 9 0 .  W h a t ’s m o r e ,  t h e y  a r e  i d e n t i c a l .  A p p a r e n t l y  w e  
n o w  h a v e  t w o  s t a t u t e s  t h a t  s a y  t h e  s a m e  thing.

10. D e f i n i t i o n . F a u l t  i n c l u d e s  n e g l i g e n c e  o r  r e c k l e s s n e s s .  
A p p a r e n t l y  t h a t  m e a n s  t h a t  c o m p a r a t i v e  n e g l i g e n c e  w i l l  d i m i n i s h  
an  a w a r d  o f  p u n i t i v e  d a m a g e s  b a s e d  u p o n  r e c k l e s s  c o n d u c t .  I t  
a l s o  m e a n s  s t r i c t  l i a b i l i t y ,  b r e a c h  o f  w a r r a n t y  a n d  s e v e r a l  o t h e r  
t h i n g s  t h a t  w e  d o n ' t  u n d e r s t a n d .
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1 1 . O f f e r s  o f  J u d g m e n t :  m o r e  t e e t h  h e r e . F o r  t h e  p a s t
v e r a l  years t h e  s t a t u t e  g o v e r n i n g  o f f e r s  of. j u d g m e n t  by  t h e  
_intiff has b e e n  h o p e l e s s l y  g a r b l e d .  It h a s  n o w  b e e n  

__ansformed i n t o  s y m e t r y  w i t h  the r u l e  g o v e r n i n g  o f f e r s  b y  a 
defendant. A  p l a i n t i f f  c a n  m a k e  a n  o f f e r  a n y t i m e  u p  to 10 d a y s  
before the s t a r t  o f  t h e  t r i a l  j u s t  l i k e  a d e f e n d a n t  may.

If a d e f e n d a n t  m a k e s  an o f f e r  a n d  the p l a i n t i f f  d o e s n ' t  b e a t  
p r e - j u d g m e n t  i n t e r e s t  g o e s  d o w n  5% a year. I f  t h e  p l a i n t i f f -  

m a k e s  an o f f e r  a n d  d o e s  b e a t  it, p r e - j u d g m e n t  i n t e r e s t  g o e s  u p  5% 
year. Th i s  c o i I d  m e a n  15 1/ 2 %  o n  so m e  c l a i m s *  O uchl

12. P r e - j u d g m e n t  i n t e r e s t ,  n o  l o n g e r  a p r e m i u m  for t h e  
l a z y , P r e - j u d g m e n t  i n t e r e s t  n o w  r u n s  f r o m  the d a y  p r o c e s s  is 
s e r v e d  o r  the d a y  d e f e n d a n t  r e c e i v e s  w r i t t e n .n o t i f i c a t i o n .  N o  
l o n g e r  can a p l a i n t i f f  c a m p  o n  h i s  c l a i m  for t w o  y e a r s  a n d  h a v e  
it g r o w  20%.

. 13. C o s t s  a n d  a t t o r n e y  fees a l l o w e d  p r e v a i l i n g  p a r t y :  a
r e a l  c h a n g e . T h e r e  a r e  a p p a r e n t l y  n o  lo n g e r  u n c o n t e s t e d  R u l e  82 
a t t o r n e y  fees'. A s  w e  r e a d  th i s  s t a t u t e ,  it m e a n s  t h a t  y o u  c a n  
c o m e  in and p a y  y o u r  l i m i t s  on a b a d  c l a i m  w i t h o u t  p a y i n g  
a n y t h i n g  for R u l e  82 u n l e s s  y o u  h a v e  c o n t e s t e d  t h e  c l a i m .  T h i s '  
s h o u l d  e l i m i n a t e  a m a j o r  c a u s e  o f  u n c e r t a i n t y .

14. A p p l i c a b i l i t y . T h e  A c t  o n l y  a p p l i e s  to  a c c i d e n t s  t h a t  
h a v e n ' t  h a p p e n e d  y e t .  T h a t ' s  w h a t  " c a u s e s  of a c t i o n  a c c r u i n g  
a f t e r  the e f f e c t i v e  d a t e "  m e a n s .  F o r  the n e x t  s e v e r a l  y e a r s ,  w e  
w i l l  h a v e  m o s t  c a s e s  p r o c e e d i n g  u n d e r  the old r u l e s .

C O N C L U S I O N

C
W e l l ,  t h a t ' s  it. T h e  l e g i s l a t u r e  l a b o r e d  m i g h t i l y  b u t  g a v e  
b i r t h  to  an u n d e r s i z e d  p r o g e n y .  I t  is a m a s t e r p i e c e  o f  p o o r  
d r a f t i n g  and a m b i g u i t y .  A b o u t  the o n l y  t h i n g  w h i c h  a p p e a r s  t o  be  
c e r t a i n  is t h a t  n o  o n e  w h o  k n e w  a n y t h i n g  a b o u t  t o r t  l a w  h a d  

a n y t h i n g  to do  w i t h  d r a f t i n g  it. W h e t h e r  one i s  f o r  t o r t  r e f o r m  
o r  a g a i n s t  it, t h i s  is a l o u s y  b i l l .

v .
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Unaffordable
and
Unavailable: 
The Crisis in 
Liability 
Insurance

an law, tort means wrongful doing — and for the past few years there has 

been an expiosion in the number and cost o f  tort cases. The first $1 million 

tort verdict was awarded in 1961. In 1983, there were 360 awards for $1 

million or more. Just for medical malpractice suits, the number o f court claims 

doubled over the past six years. Nationally, the average jury award for medical 

malpractice cases jumped from S94.947 in 1975 to 5338,463 in 1984.

Tort law is intended to resolve the disputes that arise when one person harms 

another. I f  it works properly, the tort law system not only compensates those 

who are wrongfully injured, but also provides incentives that encourage proper 

conduct.

Today, however, the tort law system has broken down. New theories have 

created uncertainty about what conduct w ill result in liability. And —  ex­

ploiting these expansive theories o f Liability' —  people are filing suit in record 

numbers and reaping huge windfalls. A  lottery mentality now infects the tort 

system.

Because o f  these developments, insurance underwriters have no way to 

predict the kinds or amounts o f claims they m ay have to pay. The result: broad 

classes o f liability insurance are now unavailable or unaffordable.

Everyone Is Affected M any businesses and even state and

local governments have been forced to operate without insurance — 

sometimes in violation o f  the law. Medical practitioners are avoiding some 

areas o f  practice; companies are deciding not to develop some high-risk pro­

ducts (including life-saving medicines) and are faking established products 

o ff  the market; and state an-. local governments are cutting back vital services.

Consumers also are hurt by the liability crisis. They are being denied essen­

tial services, such as health care, recreational and day care services. They 

also have been forced to pay the higher insurance premiums and taxes re­

quired to cover the surge in the number and size o f  tort awards.

Unless physicians have suddenly becomeCause of the Crisis
more careless, or contractors are building more faulty structures, or people 

are harming each other more frequently, there must be other causes o f  the 

tort law crisis. And there are several:

•  There is a growing tendency to eliminate personal responsibility and risk 

from daily life, and to pass the buck to the m ost obvious and wealthy targets 

— government and business. Many people now  believe they should be com­

pensated for any adversity, ‘whatever the cause.

•  This shift from personal to collective responsibility has been encouraged 

by a fundamental change in the law. Tort law was once based on fault.
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but it now primarily seeks to compensate in jured parties — even i f  respon­

sibility is shifted from die person most at fault (including the plaintiff) to 

the party with the greatest ability to pay.

0 The huge court awards based on these new dieories o f  liability have enticed 

thousands o f  new “ victims”  to buy a ticket (file suit) to enter the “ lawsuit 

lottery.”  And the courts are clogged.

Recommendations for Reform mo™ onhc ,<,«
system must balance the right o f  individuals to be compensated for wrongful

acts with the need to set reasonable limits on liability and provide more predict­

ability in the law. Following are key reforms enacted by some state legislatures

and under consideration in many others:

• Limit Non-Economic Damages: Uncertainty about the damages awarded 

for ‘ ‘emotional distress”, and “ pain and suffering” has created a “ hit-the- 

jackpot’ ’ mentality and prevented insurance companies from setting afford­

able rates. States should provide guidance to juries by establishing limits 

on the amount o f  money that can be awarded as non-economic damages.

• Lim it Piuiitive Damages: Punitive damages should be reserved for cases 

where a defendant displays conscious and flagrant indifference to the safety 

o f others. Lim its also should be placed on the amount that can be assessed 

for punitive damages, with the awards set by a judge in a separate pro­

ceeding after compensatory damages have been established.

•  Elim inate Joint and Several Liab ility: The doctrine o f  joint and several 

liability allows a plaintiff to require one o f several defendants to pay the 

fitll amount o f the award, even i f  only slightly at fault. Joint and several 

liability should be replaced with “ comparative negligence,”  under which 

each defendant —  and plaintiff — is liable only for the share o f  damages 

the party actually causes.

•  Make Government Standards a Defense: Some products, such as new 

pharmaceuticals, cannot be marketed until approved by an expert govern­

ment agency. The approval process is so comprehensive that government 

approval should provide a defense in a tort case, as long as all govern­

ment regulations are followed and no material information is withheld.

•  Set Guidelines for Expert Testimony: To prevent lawsuits from being decided 

on the basis o f  which party can afford to hire the most “ experts,”  expert 

testimony should be admitted only when an expert possesses sufficient 

credentials and the testimony is corroborated by other objective evidence 

—  such as a scientific study —  that is consistent with generally accepted 

scientific principles.

•  Ban Frivolous Suits: “ Frivolous suits”  — those with little legal merit or 

chance o f  success —  often are filed to pressure a defendant to settle a case. 

Penalties should be assessed against plaintiffs who file such suits in order 

to discourage frivolous cases.

•  Lim it Contingency Fees: In some cases, especially those involving large 

amounts, contingency fees provide windfalls to lawyers. Contingency fees 

also may encourage frivolous suits to be filed, and can discourage reason­

able settlements. Contingency fees should be subject to specific limits to 

control these abuses.



• Enact Statutes o f Lim itation: Lawsuits should be brought prompdy — while 

witnesses’ memories are fresh — and at some point a business must be 

able to “close its books” on a particular area o f  activity. Statutes o f limitation 

should require a plaintiff to initiate a suit within a year or two after an injury. 

In addition, statutes o f  repose should be enacted to prohibit the filing o f  

claims after a specified period o f  time from the date o f  manufacture o f  a 

product or the provision o f  a service, regardless o f when the injury occurred.

• Permit Damage Payments in Instalbvents: In cases o f  permanent disability, 

large amounts are awarded immediately to cover future medical and other 

costs. To make the use as well as the payment o f the award both more 

equitable and manageable, awards for future damages should be paid on 

an installment basis.

• Prevent'‘Double Dipping ’ ’:  Legislation should prevent ‘ ‘double dipping”  

by eliminating a rule that'allows plaintiffs to receive payment — for the 

same expenses —  from both a defendant and from their insurance com­

pany or employer.

•  Return to Fault-Based Liability: Recendy, some courts have held defendants 

liable for any injury related to their activity —  regardless o f  whether the 

injury was foreseeable or could have been prevented, and regardless o f 

whether the plaintiff might have avoided the injury. Liability should be 

based on a standard o f fault, so a defendant is liable only for the harm caused 

by his or her negligence, and only for injuries that could have been fore­

seen and prevented.

More than 30 states considered tort reform legislation in these areas during 

the 1986 legislative sessions. This level o f activity alone gives impressive 

evidence o f  the need for reform. According to the National Conference o f 

State Legislatures, over 25 states enacted some form o f  tort reform in 1986. 

While five states adopted comprehensive reforms which addressed most major 

elements o f  the tort system, most states acted only in limited areas o f  tort 

law. The issue o f  tort reform promises to be high on the agendas o f  most 

state legislatures across the nation in 1987.
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Limits on 
Non-
Economic
Damages

The Problem Economic damages awarded in a liability case are

based on tangible or out-of-pocket expenses, while non-economic damages 

are awarded for intangible injuries such as “ pain and suffering" and 

“ emotional distress." So, unlike economic damages that are based on objec­

tive evidence (hospital bills'/lost wages), damages for “ pain and suffering" 

are based on subjective judgments.

Awards for non-economic damages vary widely from case to case, with 

plaintiffs who suffer similar injuries receiving vastly different amounts. This 

has led to a “ hit-the-jackpot" mentality among plaintiffs and their legal 

counsel. And the huge awards that result have driven up the costs o f litiga­

tion and liability insurance, so that many local governments and organiza­

tions as well as companies can no longer afford such insurance.

Why Reform is Needed
•  Juries can — and do — award any amount they want for non-economic 

damages. Judges can reduce these awards only i f  they "shock the judicial 

conscience.”  This system makes it difficult to achieve reasonable 

settlements.

•  It is unfair for plaintiffs suffering similar injuries to receive vastly different 

amounts for non-economic damages.

•  Our society does not have unlimited financial resources. Juries must receive 

reasonable guidance in determining non-economic damages. And it's im­

portant to remember that taxpayers and insurance policy-holders ultimately 

pay the costs o f huge, unreasonable awards.

•  When legislatures establish a limit on non-economic damages, companies 

then have a basis for managing their business risks. And insurance com­

panies are provided with a much-needed sense o f certainty and predictability 

that permits them to determine rates and structure coverage.

What Should be Done The legislature should provide
guidance to juries by establishing limits on the amount that can be award­
ed as non-economic damages.
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Limits on
Punitive
Damages

The Problem Punitive damages originally were awarded to punish 

a party for committing a malicious or deliberately harmful act. The theory 

was that, by making an example o f  a defendant through the assessment o f 

punitive damages, the defendant and others would presumably be deterred 

from engaging in such conduct in the future. Evidence was required to prove 

that the defendant acted with a willful disregard for the safety or interests 

o f  the injured party.

Today, the situation is totally different. The basic standards for awarding 

punitive damages have been eroded. M any juries are awarding punitive 

damages where there is little or no evidence o f malicious behavior by a defen­

dant. Punitive damages now are used to intimidate defendants and increase 

the size o f awards, and meritless claims are often filed solely to coerce 

"nuisance value” settlements. A  recent study by the Institute for Civil Justice 

found that punitive damages in Chicago increased from an average o f $ 15.000 

during 1960-64 to an average o f  53.65 million during 1975-79.

Why Refomt is Needed
•  The application o f punitive damage awards is widely misinterpreted and 

abused. Defendants who cause an injury — but not in a malicious or pur­

poseful manner — are increasingly being required to pay millions o f dollars 

in “ punitive damages.”

•  Amerca’s legal system has a wide range o f  laws and penalties to deter 

criminal acts and punish criminal behavior. So today the key objectives 

o f  punitive damages, punishment and deterrence are now achieved through 

numerous other laws.

•  Today’s multimillion dollar punitive damage awards place a heavy burden 

on all U .S . citizens. Everyone bears the bulk o f  these payments through 

higher insurance premiums, tax increases and higher priced products.

•  Generally, there is no limitation on either the amount awarded in punitive 

damages or on the number o f  times a defendan. may be assessed such 

penalties. A  manufacturer o f  a defective product may be "punished" by 

every judge and jury before whom a product liability suit is tried.

What Should be Done There should be a limit on the
amount o f punitive damages that can be assessed against a defendant, 
and such damages should be set by a judge in a  separate proceeding, 
after compensatory damages are awarded by a ju ry .

#
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Periodic 
Payments of 
Large 
Awards

The Problem In cases where an injury causes permanent disability, 

the court may award large amounts to a plaintiff for lost wages, continuing 

pain and suffering and future medical costs. These damages are ordinarily 

based on the plaintiff s life expectancy. In many states, the defendant is now 

required to pay the entire award at once, in a lump sum. This imposes an 

enormous financial burden on many defendants, particularly individuals and 

small businesses.

Such lump sum awards also pose potential problems for the plaintiffs who 

receive them. According to a 1980 American Bar Association (A B A ) study, 

the great majority o f  plaintiffs have problems managing large lump sum 

awards. The A B A  study found that 90 percent o f the persons who had received 

lump sum awards o f  more than $100,000 had nothing left after five years.

Why Reform is Needed
•  Both plaintiffs and defendants could be helped by the periodic payment 

o f large awards, because such awards would be more equitable and manage­

able for both parties.

•  Plaintiffs benefit from structured award payments. While some argue that 

an award is a p lain tiffs  to use as he or she pleases, the money in fact is 

awarded by a court to pay for specific costs. Lump sum payments, in all 

too many cases, are poorly managed, leaving an injured party unable to 

make house payments or pay medical bills.

•  M ost defendants fully cooperate in compensating injured parties. A t the 

same time, periodic payments are a reasonable way to help defendants pay 

the award in a manner that does not destroy a defendant’s life or business.

•  And structured payments also help taxpayers, since plaintiffs who pre­

maturely use up lump sum payments often turn to state and local agencies 

for relief.

What Should be Done Large awards for lost wages, con­
tinuing pain and suffering and future medical costs should be paid on 
an installment basis.

0
0



Eliminate 
Joint and 
Several 
liability

The Problem In most states, injured persons who sue two or more 

defendants can collect the entire award from the defendant with the most 

money — the one with the “ deep-pockets.” This is the doctrine o f joint and 

several liability.

For example, a defendant found to be only 20 percent responsible for an 

injury can be made to pay 100 percent o f the award i f  the other responsible 

parties do not have sufficient funds. In many cases, "w ealthy”  defendants 

are included in lawsuits solely in the hope that the jury will find these defen­

dants at least slightly responsible — thereby guaranteeing that someone will 

pay the judgment, no matter how large it may be.

Juries, in turn, often award huge judgments thinking that little harm is done 

to the wealthy parties. But this is not the case. Tremendous harm is caused 

to the individuals, businesses and governments that are drawn in as the "deep- 

pockets”  defendants, and to the taxpayers and consumers who ultimately 

pay die costs through higher taxes, more expensive goods and services and 

reduced government services.

Why Reform is Needed
Nothing is more unfair dian forcing someone — a city, county, state, school, 

business or individual — to pay for damages caused by another party.

•  The repeal o f  joint and several liability would result in substantial savings 

for state and local governments and others who now are often required 

to pay for damages that are caused by someone else. In California, where 

in 1986joint and several liability was repealed for non-economic damages, 

die state Attorney General estimated that savings for the state could amount 

to several million dollars annually.

•  Joint and several liability contributes to the overload on our court system 

by encouraging lawsuits that would probably not be brought but for the 

potential o f  a “ deep-pocket”  defendant paying a large award.

•  Private citizens as well as governments and businesses ultimately pay for 

unreasonably high awards through higher insurance premiums and taxes 

— and cancelled or reduced services.

What Should be Done Fairness and an overburdened court

system require that joint and several liability be replaced by the principle

o f “ comparauve negligence,”  under which defendants are held liable only
for the share o f damages for which they are responsible — and no more.

t



Collateral 
Source Rule

The Problem Under the collateral source rule, juries cannot be 

informed o f any payments that plaintiffs may have already received as com­

pensation for their injuries or illnesses. These payments can come from many 

different sources, including federal and state disability' plans, employee wage 

continuation plans and federal, state and private health insurance programs.

Since a jury cannot be told about the previous payments, and thus cannot 

consider other compensation in computing damages, its award may be the 

second or third payment a plaintiff receives for the same injury. This “ double 

dipping” raises the costs o f employer and government insurance and disability 

plans.

Why Reform is Needed
•  According to studies by the American Bar Association and the Rand Cor­

poration, eliminating the collateral source rule would reduce court awards 

between 18 and 20 percent. This, in turn, would lead to lower insurance 

rates.

•  When the collateral source rule was established, plaintiffs found even par­

tially at fault for their injuries could not receive any compensation. Today, 

just the opposite is true: even if  plaintiffs are found largely at fault for their 

injuries, in many states they can still receive more than one payment for 

those injuries.

•  Some argue that the wrongdoers should not benefit from the fact that a 

plaintiff obtained insurance. Many o f  the people held “ liable." however, 

are only slightly responsible for the injury. And the plaintiff may even be 

largely responsible for his own injury.

•  In most cases, eliminating the collateral source rule would not take money 

away from prudent insurance owners; it will save the money o f  taxpayers 

and employees who contribute to group insurance plans.

What Should be Done To cut costs to taxpayers and insur­

ance holders and still make ;ure that an injured party is fairly compensated, 

the court should reduce its final judgment by the sum o f the payments 
that a plaintiff is entitled to receive from  other sources.
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