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PRIV A TE EM PLOYER WORKERS’ COMPENSATION GROUP 
SELF-INSURANCE MODEL ACT

T ab le  o f C on ten ts

Section 1. Scope
Section 2. Definitions
Section 3. Authority
Section 4. Qualification for Approval
Section 5. Certificate of Approval; Termination
Section 6. Examinations
Section 7. Board of Trustees: Membership, Powers. Duties, 

Prohibitions
Section 8. Group Membership; Termination; Liability
Section 9. Service Companies
Section 10. Licensing of Agents
Section 11. Financial Statements and Other Reports
Section 12. Taxes
Section 13. Fees and Assessments
Section 14. Misrepresentation Prohibited
Section 15. Investments
Section 16. Rates and Reporting of Rates
Section 17. Refunds
Section 18. . Premium Payment; Reserves
Section 19. Deficits and Insolvencies
Section 20. Guaranty Mechanism
Section 21. Monetary Penalties
Section 22. Cease and Des: st Orders
Section 23. Revocation of Certificate of Approval
Section 24. Notice and Hearings
Section 25. Rules and Regulations
Section 26. Severability Clause

Section  1. Scope. -

The provisions of this Act shall apply to workers’ compensation self-insurance groups. This Act 
shall not apply to public employees or governmental entities. Groups which are issued a certificate 
of approval by the commissioner shall not be deemed to be insurers or insurance companies and 
shall not be subject to the provisions of the insurance laws and regulations except as otherwise 
provided herein.

Section  2. D efinitions,

A. “Adm inistrator” means an individual, partnership or corporation engaged by a workers’ 
compensation self-insurance group’s board of trustees to carry out the policies established 
by the group’s board of trustees and to provide day to day management of the group.

B. “Commissioner" means the Commissioner of Insurance.

D rafting Note: See Discussion on the regulation o f  groups by either the insurance depart­
m ent or u/Orkers’ compensation agency on pp. 72-75 in IheN'AIC S tudy  Committee report.

C. “Insolvent" or “Insolvency” means the inability of a workers’ compensation self-insurance 
group to pay its outstanding lawful obligations as they mature in the regular course of 
business, as may be shown either by an excess of its required reserves and other liabilities 
over its assets or by its not having sufficient assets to reinsure all of its outstanding liabilities 
after paying all accrued claims owed by it.

Jopynght N AlC J 8f&.% 425-1
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D. “Net premium’’ means premium derived from standard premium adjusted by any advance 
premium discounts.

E. “Service company” means a person or entity which provides services not provided by the 
adm inistrator, including but not limited to, (a) claims adjustment, lb) safety engineering, 
(c) compilation of statistics and the preparation of premium, loss and tax repr.rta, fri) prep­
aration of other required self-insurance reports, (e) development of members’ assessments 
and fees, and ft) administration of a claim fund.

F. “Standard premium” means the premium derived from the manual rates adjusted by expe­
rience modification factors but before advance premium discounts.

G. “Workers’ compensation," when used as a modifier of "benefits,” “liabilities,” or “obligations,” 
means both workers’ compensation and employers’ liability.

O ra/ling N oil-  In  those stales where workers' compensation does not include employers' 
liability, "employers' liability" should be elim inated from the definition.

H. “Workers’ compensation self-insurance group” or “group” means a not-for-profit unincor­
porated association consisting of five or more employers who are engaged in the same or 
sim ilar type of business, who are members of the same bona fide trade or professional 
association which has been in existence for not less than five years, and who enter into 
agreements to pool their liabilities for workers’ compensation benefits and employers’ lia­
bility in this state.

O ra/ting Note: States may wish to use other terminology tn descrihe groups, e g. associ­
ations. funds, or pools.

Before a state chooses to delete the language “who are engaged in the same or similar type of
kuoincflfl" it ia ridAJttMCttdid that thd drifter carefully review the dio<:ussion of the isaucn involved.
See pp. 22-25 of the NAIC Study Committee report.

S ection  3. A uthority  to Act as a W orkers’ C om pensation Self-Insurance G roup.

No person, association or other entity shall act as a workers’ compensation self-insurance group 
unless i t  has been issued a certificate of approval by the commissioner.

S ection  4. Q ualifications for Initial A pproval an d  C ontinued A uthority  to A ct 
As A W orker’s Com pensation S elf-Insurance G roup.

A. A proposed workers’ compensation self-insurance group shall file with the commissioner its 
application for a certificate of approval accompanied by a non-refundable filing fee in the
amount of $____________ The application shall include the group’s name, location of its
principal office, date of organization, name and address of each member, and such other 
information as the commissioner may reasonably require, together with the following:

1. Proof of compliance with the provisions of Subsection B of this Section.

2. A copy of the articles of association, if any.

3. A copy of agreements with the adm inistrator and with any service company.

4. A copy of th e  bylaw s of the proposed group.

425-2



5. A copy of the agreement between the group and each member securing the payment of 
workers’ compensation benefits, which shall include provision for payment of assess­
ments as provided for in Section 19.

6. Designation of the initial board of trustees and administrator.

7. The address in this state where the books and records of the group will be maintained 
a t all times.

H. A pro forma financial statem ent on a form acceptable to the commissioner showing the 
financial ability of the group to pay the workers' compensation obligations of its members.

9. Proof of payment to the group by each member of not less than 25'/<r of tha t member's 
first year estimated annual net premium on a date prescribed by the commissioner. Each 
payment shall be considered to be part of the first year premium payment of each member, 
if the proposed group is granted a certificate of approval.

B. To obtain and to maintain its certificate of approval a workers' compensation self-insurance
group shall comply with the following requirements as well as any other requirements
established by law or regulation:

I. A combined net worth of all members of a group of private employers of at least 
SI,000,000.

2. Security in a form and amount prescribed by the commissioner which shall be provided 
by either a surety bond, security deposit or financial security endorsement or any com­
bination thereof. If a surety bond is used to meet the security requirement, it shall be 
issued by a corporate surety company authorized to transact business in this state. If a 
security deposit is used to meet the security requirement, securities shall be limited to 
bonds or other evidences of indebtedness issued, assumed, or guaranteed by the United 
States of America, or by an agency or instrum entality thereof; certificates of deposit in 
a federally insured bank; shares or savings deposits in a federally insured savings and 
loan association or credit union; or any bond or security issued by a State of the United 
Stales of America and backed by the lull faith and credit of the State. Any such securities 
shall be deposited with the (state treasurer) and assigned to and made negotiable by 
the (chairman of the workers' compensation agency) pursuant to a trust document accept­
able to the commissioner. Interest accruing on a negotiable security so deposited shall 
be collected and transm itted to the depositor provided the depositor is not in default. A 
financial security endorsement, issued as part of an acceptable excess insurance contract, 
may be used to meet all or part of the security requirement. The bond, security deposit, 
or financial security endorsement shall be (a) for the benefit of the state solely to pay 
claims and associated expenses and <b) payable upon the failure of the group to pay 
workers’ compensation benefits it is legally obligated to pay.

The commissioner may establish and adjust from time to time, requirements for the 
amount of security based on differences among groups in their size, types of employment, 
years in existence, and other relevant factors.

3. Specific and aggregate excess insurance in a form, in an amount, and by an insurance 
company acceptable to the commissioner. The commissioner may establish minimum 
requirements for the amount of specific and aggregate excess insurance based on dif­
ferences among groups in their si"e, tyoes of employment, years in existence and other 
relevant factors, and may permit a group to meet this requirement by placing in a 
designated depository securities of the type referred to in Paragraph 2 of this Subsec tir n.
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4. An estimated annual standard premium nf at l*a«t $950,000 during a BToup’e firct yoor 
of operation. Thereafter, the annual standard premium shall be a t least $500,000.

5. An indemnity agreement jointly and severally binding the group and each member 
thereof to meet the workers’ compensation obligations of each member. The indemnity 
agreement shall be in  a form prescribed by the commissioner and shall include minimum 
uniform substantive provisions prescribed by the commissioner. Subject to the commis­
sioner's approval, a group may add other provisions reeded because of its p 'rticu lar 
circumstances.

6. A fidelity bond for the administrator in a form and amount prescribed by the commis­
sioner.

7. A fidelity bond for the service company in a form and amount prescribed by the com­
missioner. The commissioner may also require the service company providing claim 
services to furnish a performance bond in a form and amount prescribed by the com­
missioner.

C. A group shall notify the commissioner of any change in the information required to be filed 
under Subsection A of thi6 Section or in the manner of its compliance with Subsection B of 
this Section no la ter than 30 days after such change.

D. The commissioner shall evaluate the information provided by the application required to be 
filed under Subsection A of this Section to assure that no gaps in funding exist and th a t 
funds necessary to pay workers’ compensation benefits will be available on a  timely basis.

£. The commissioner shall act upon a completed application for a certificate of approval within 
60 days. If, because of the number of applications, the commissioner is unable to act upon 
an application within this period, the commissioner shall have an additional 60 days to so 
act.

F. Thr commissioner shall issue to the group a certificate of approval upon finding that the 
proposed group has met all requirements or the commissioner shall issue an order refusing 
such certificate setting forth reasons for such refusal upon finding that the proposed group 
does not meet all requirements.

G. Each workers’ compensation self-insurance group shall be deemed to have appointed the 
commissioner as its attorney to receive service of legal process issued against it in this state. 
The appointment shall be irrevocable, shall bind any successor in interest, and shall rem ain 
in effect as long as there is in this state any obligation or liability of the group for workers’ 
compensation benefits.

Section 5. C ertificate o f A pproval; T erm ination.

A. The certificate of approval issued by the commissioner to a workers’ compensation self- 
insurance group authorizes the group to provide workers’ compensation benefits. The cer­
tificate of approval remains in effect until terminated a t the request of the group or revoked 
by the commissioner, pursuant to provisions of Section 23 of this Act.

B. The commissioner shall not grant the request of any group to term inate its certificate of 
approval unless the group has insured or reinsured all incurred workers’ compensation 
obligations with an authorized insurer under an agreement filed with and approved in 
writing by the commissioner. Such obligations shall include both known claims and expenses 
associated therewith and claims incurred but not reported and expenses associated therewith.
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Subject lo the approval of the commissioner, a group may merge with another group engaged 
in the same or sim ilar type of business only if the resulting group assumes in full all 
obligations of the merging groups. The commissioner may hold a hearing on the merger and 
shall do so if any party, including u member of either group, so requests.

Drafting Mole: Before a slute chooses lo delete lib- langimce "engaged in the same ur 
similar type u/ business." H is recommended that the druller carefully renew  the discussion  
o f the issues involw il. See pp. 'J'J-'Jh o f the N A IC  S tudy Committee- report.

Section  6. E xam inations.

The commissioner may examine the affairs, transactions, accounts, records and assets and lia­
bilities of each group as often as the commissioner deems advisable. The expense of such exam­
inations shall be assessed against the group in the same manner that insurers are assessed for 
examinations.

Drafting Note: I t is recu 'nm tndid  that this examination requirement he consistent ivith 
the existing requirement for exam ining insurance companies, e.g. not less often than once 
ecery three < tie d  years.

S ection  7. Board o f T rustees: M em bership , Pow ers, Duties, and  P ro h ib itio n s .

Each group shall be operated by a board of trustees which shall consist of not less than five
persons whom the members of a  group elect for siated terms of office. A t least two-thirds of the
trustees shall be employees, officers, or directors of members of the group. The group’s adm in­
istrator, service company, or any owner, officer, employee of, or any other person affiliated with, 
such administrator or service company shall not serve on the board of trustees of the group. All 
trustees shall be residents of this state or officers of corporations authorized to do business in 
this state. The board of trustees of each group shall ensure that all claims are paid promptly 
and take all necessary precautions to safeguard the asseis of the group, including all of the 
following:

A. The board of trustees shall:

1. Maintain responsibility for all monies collected or disbursed from the group and seg­
regate all monies into a claims fund account and an adm inistrative fund account. At
least 70% of the net premium shall be placed into a designated depository for the sole
purpose of paying claims, allocated claims expenses, reinsurance or excess insurance, 
and special fund contributions, including second injury and other loss-related funds. This 
shall be called the claims fund account. The remaining net premium shall be placed 
into a designated depository for the payment of taxes, general regulatory fees and assess­
ments, and adm inistrative costs. This shall be called the adm inistrative fund account. 
The commissioner may approve an administrative fund account of more than  30% and 
a claims fund account of less than 70% only if the group shows to the commissioner’s 
satisfaction tha t fa) more than 30% is needed for an effective safety and loss control 
program or <b) the group’s aggregate excess insurance attaches a t less than  70%.

Drafting Mote: A dm inistra tive costs include guaranty fund  assessments.

2. Maintain minutes of its meetings and make such minutes available to the commissioner.

3. Designate an adm inistrator to carry out the policies established by the  board of trustees 
and to provide day to day management of the group, and delineate in the w ritten minutes 
of its meetings the areas of authority it delegates to the administrator.

4. Retain an independent certified public accountant to prepare the statem ent of financial 
condition required by Subsection A of Section 11,

Copyru&iN’AlC ;9SS 425-5
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B The board of trustees shall not:

1. Extend credit to  individual members for payment of a prem ium , except pursuant to 
payment plans approved by the commissioner.

2. Borrow any monies from the group or in the name of the group except in the ordinary 
course of business, without first advising the commissioner of th e  nature and purpose 
of the loan and obtaining prior approval from the commissioner

Section 8. Group m em b ersh ip ; T erm ination ; Liability.

A. An employer joining a workers' compensation self-insurance group a f te r  the group has been 
issued a certificate o f approval shall (1) submit an application for m em bership to the board 
of trustees or its adm inistrator and (2) enter into the indemnity agreem ent required by 
Subsection B.5 of Section 4. Membership takes effect no earlier than  each member’s date of 
approval. The application for membership and its approval shall be m ain tained  as permanent 
records of the board of trustees.

B. Individual members o f a group shall be subject to cancellation by the group pursuant to the. 
bylaws of the group. In  addition, individual members may elect to te rm inate  their partici­
pation in the group. The group shall notify the commissioner and the w orkers’ compensation 
agency of the term ination or cancellation of a member within 10 days and shall m aintain 
coverage of each cancelled or term inated member for 30 days a fte r such notice, at the 
terminating member’s expense, unless the group is notified sooner by th e  workers’ compen­
sation agency tha t th e  cancelled or term inated member has procured w orkers’ compensation 
insurance, has become an approved self-insurer, or has become a m em ber of another group.

C. The group shall pay a ll workers’ compensation benefits for which each member incurs lia ­
bility during its period of membership. A member who elects to te rm inate  its membership 
or is cancelled by a group remains jointly and severally liable for w orkers’ compensa.ion 
obligations of the group and its members which were incurred du ring  the cancelled or 
terminated member’s period of membership.

D. A group member is no t relieved of its workers’ compensation liabilities incurred during its 
period of membership except through paym ent by the group or the m em ber of required 
workers’ compensation benefits.

E. The insolvency or bankruptcy of a member does not relieve the group o r any other member 
of liability for the paym ent of any workers’ compensation benefits incurred during the insol­
vent or bankrupt m em ber’s period of membership.

Drafting Note: T h in  language should  not be interpreted as negating any other sta tu te  or 
case law lim iting  defenses.

Section 9. Service C om panies.

A. No service company or its employees, officers or directors shall be an employee, officer or 
director of, or have e ither a direct or indirect financial interest in, an  adm inistrator. No 
administrator or its employees, officers or directors shall be an employee, officer or director 
of, or have either a d irect or indirect financial interest in, a service company.

B. The service contract shall state that unless the commissioner permits otherw ise the service 
company shall handle, to  their conclusion, all claims and other obligations incurred during 
the contract period.

425-fi
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Except for a salaried employee of a group, its administrator or its service company, any person 
soliciting membership in a workers’ compensation self-insurance group must be licensed as 
provided (in Section ......_of the insurance code).

Section  11. F inanc ia l S tatem ents an d  O ther R eports.

A Each group shall submit *o the commissioner a statem ent of financial condition audited by
an independent certified public accountant on or before the last day of the sixth month 
following the end of the group's fiscal year. The financial statement shall be on a form 
prescribed by the commissioner and shall include, but not be limited to. actuarially appro­
priate reserves for (li known claims and expenses associated therewith. (2) claims incurred 
but nui r e p o r t e d  a n d  expenses associated i t i c i e w i t h ,  >.i5> u n e a r n e d  p i e n u u n i a  a n d  (-1/ b a d  
debts, which reserves shall be shown as liabilities. An actuarial opinion regarding reserves 
for (1) known claims and expenses associated therewith and (2) claims incurred but not 
reported and expense associated therewith shall be included in the audited financial state-

T l» v  U V tU U i lex.I U^llulWAI • J l lU l l  U c  1̂ 1 * 0 1 1  Kjj  u  t t i v a i X v i  v /  yl*w lwi*k« J w . I . J  WI*

Actuaries or other quulifitd loss reserve specialist as defined in tho annual statem ent adopted 
by the National Association of Insurance Commissioners.

B. No person shall make any un true  statement of a material fact,-or omit to state a m aterial 
fact necessary in order to m ake the statement made, in light of the circumstances under 
which it is made, not misleading, in connection with the solicitation of membership of a 
group.

C. The commissioner may prescribe the format and frequency of other reports which may 
include, but shall not be limited to, payroll audit reports, summary loss reports, and quarterly 
financial statements.

Section  12. Taxes.

'Drafting Note: A state that impose* a premium tax or other tux on.uiurkvrs‘ compensation 
insurers will have to decide whether .inch tax should he imposed on groups. However, a 
slate that dedicates a prem ium  tax or other tax un workers' compensation insurance 
principally for workers' compensation purposes, eg ., adm inistration or o special fund, 
should  impose such tax on groups. See pg •15-17 o f the N A IC  S tu d y  Committee report.

Section  13. Fees and  A ssessm ents.

D rafting Note: Fees and assessm ents for second injury funds or other special funds nr 
for administrative fund* associated u ith  the insurance department or the workers coir.' 
pensatioii agency should he im posed on groups in the same m anner that they (ire imposed 
on insurance companies or self-insurers See pp. -15 "17 o f the N A IC  Study Committee 
report.

Section  14. M isrepresentation P ro h ib ited ,

No person shall make a material misrepresentation or omission of a material fact in connection 
with the solicitation of membership of a group.

Section  15. Investm ents.

Funds not needed for current obligations may be invested by the board of trustees in accordance 
with (Section____ of the insurance code regardinginvestments of property and casualty insurers).

Section 10. Licensing of Agent.

Copy ri*rbt NAIC 1985 425-7
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A. Every workers’ compensation self-insurance group shall adhere to the uniform classification 
system, uniform experience rating  plan, and manual rules filed with the commissioner by 
an advisory organization designated by the commissioner.

B. Premium contributions to the group shall be determined by applying the manual rates and 
rules to the appropriate classification of each member which shall be adjusted by each 
member’s experience credit or debit. Subject to approval by the commissioner, premium 
contributions may also bo reduced by an advance premium discount reflecting the group’s 
expense levels and loss experience.

C. Notwithstanding Subsection B of this Section, a group may apply to the commissioner for 
permission to make its own rates. Such rates shall be based on a t least five years of the 
group’s experience.

Drafting Note: States that have adopted the Alternative Model Workers' Compensation 
Competitive R ating Act should  use the following provision in  place o f Subsections B and  
C above:

Every group shall use the pure premium rates filed with the commissioner by the designated 
advisory organization plus an additional amount representing the member’s portion of esti­
mated expenses. A group may contract with an advisory organization approved by the 
commissioner for assistance in developing appropriate rates.

D. Each group shall be audited a t least annually by an auditor acceptable to the commissioner 
to verify proper classifications, experience rating, payroll and rates. A report of the audit 
shall be filed with the commissioner in a form acceptable to the commissioner. A group or 
any member thereof may request a hearing on any objections to the classifications. If the 
commissioner determines tha t as a result of an improper classification a membei'’s premium 
contribution is insufficient, he shall order the group to assess tha t member an amount equal 
to the deficiency. If the commissiont r determines that as a result of an improper classification 
a member’s premium is excessive, he shall order the group to refund to the member the 
excess collected. The audit shall be at the expense of the group.

Section 17. R efunds.

A. Any moni?§ for a fund .Yfiar in eYCMSi nf tho amount ncu & b u ry  to fund all obligations for 
that fund year may be declared to be refundable by the board of trustees not less than 12 
months after the  end of the fund year.

D rafting Note: In those states where dividends may be paid earlier than 12 months, the 
time limit should he rhnngvil to conform it M le pnMtit*.

B. Each member shall be given a written description of the refund plan at the time of application 
for membership. A refund for any fund year shall be paid only to .nose employers who remain 
participants in the group for tbo ontiro fund yeai>. Payment of a  refund based on a previous 
fund year shall not be contingent on continued membership in the group after that fund 
year.

Section 18. P rem ium  Paym ent; R eserves.

A. Each group shall establish tO the fiflti'ifartion nf tho nonrmijuiin/w a prcmiu.il yajriueuL plcUl 
which shall include (1) an initial paym ent by each member of a t least 25% of th a t member’s 
annual premium before the s ta rt of the group’s fund year and (2) payment of the balance 

ett9h member’s annuel premium in monthly w  vJAi-torly h«l«lltiic»iu..

Section 16. Rates and Rep 1 ng of Rates.



B. Each group shall establish and maintain actuarially appropriate loss reserves which shall 
include reserves for (1) known claims and oxpenscs associated therewith and (2) claims 
incurred but not reported and expenses associated therewith.

C. Each group shall establish and maintain bad debt reserves based on the historical experience 
of the group or other groups

S ection  19. D eficits and  Insolvencies.

A. If  the assets of a group are at any time insufficient to enable the group to discharge its legal 
liabilities and other obligations and to maintain the reserves required of it under th is Act, 
it shall forthwith make up the deficiency or levy an assessment upon its members for the 
amount needed to m,L" the deficiency.

B. In the event of a deficiency in any fund year, such deficiency shall be made up immediately, 
either from (a) surplus from a fund year other than the current, fund year, (b) adm inistrative 
funds, (c) assessment of the membership, if ordered by the group or, (d) such alternate method 
as the commissioner may approve or direct. The commissioner shall be notified prior to any 
transfer of surplus funds from one fund year to another.

C. If the group fails to assess its members or to otherwise makeup such deficit withm 30 days, 
the commissioner shall order it to do so.

D. If the group fails to make the requirement assessment of its members within 30 days after 
the commissioner orders it to do so, or if the deficiency is not fully made up within 60 days 
after the date on which such assessment is made, or within such longer period of time as 
may be specified by the commissioner, the group shall be deemed to be insolvent.

E. The commissioner shall proceed against an insolvent group in the same manner as the 
commissioner would proceed against an insolvent domestic insurer in thio state as prescribed 
in (Section of the insurance code regarding liquidation, conservation, etc.i. The com­
missioner shall have the same powers and limitations in such proceedings as are pr uvided 
under those laws, except as otherwise provided in this Act.

F. In the event of the liquidation of a group, the commissioner shall levy an assessment upon 
its members for such an amount as the commissioner determines to be necessary to discharge 
all liabilities of the group, including the reasonable cost of liquidation.

Section 20. G uaran ty  M echanism . (OPTIONAL)

In the event of a liquidation pursuant to Section 19, after exhausting the security required 
pursuant to Section 4.B.2., the commissioner shall levy an assessment against all groups to 
assure prompt payment of such benefits. The assessment on each group shall be based on the 
proportion that the premium of each group bears to the total premium of all groups. The com­
missioner may exempt a group from assessment upon finding that the payment of the assessment 
would render the group insolvent. Such assessment shall not relieve any member of an insolvent 
group of its joint and several liability. After any member of an insolvent group of its joint and 
several liability. After any such assessment is made, the commissioner shall take action to enforce 
the joint and several liability provisions of the insolvent group's indemnity agreement, and shall 
recoup (1) all costs incurred by the commissioner in enforcing such joint and several liability 
provisions, (2) amounts tha t the commissioner assessed any other groups pursuant to this Section, 
and (3) any obligations included within Subsection F of Section 19.

D rafting Note: Each slate should evaluate carefully the financial security requirements 
it imposes on workers' compensation groups and. in keeping with its regulatory philosophy 
regarding workers' compensation benefit guarantees. Should make its own decision on 
whether a guaranty mechanism is needed for groups I f  (I State decides to establish ti 
guaranty mechanism for groups, the guaranty mechanism  should not 111 take the place 
o f any financial security requirements, <2/ relieue the members o f an insolvent group o f  
their jo in t and several liabilities, or I Hi be refunded except for m inim um  udininislnituC  
expenses-

Copy/itjr.lN'AlClj*'. 425-9



Alter notice and opportunity lor a hearing, the commissioner may impose a monetary penalty 
on any person or group found to be in violation of any provision of this Act or of any rules or 
regulations promulgated thereunder. Such monetary penalty shall not exceed SI,000 for each 
act or violation and shall not exceed $10,000 in the aggregate. The amount of any such monetary 
penalty shall be paid to the commissioner for the use of the state.

D a fling Note: The disposition of monetary penalties will have to be set forth by each State 
accurdmg to its own practices.

Section 22. Cease and Desist Orders.

A. Alter notice and opportunity for a hearing, the commissioner may issue an order requiring 
a person or group to cease and desist from engaging in an act or practice found to be in 
violation of any provision of this Act or of any rules or regulations promulgated thereunder.

B Upon a finding, after notice and opportunity for a hearing, that any person or group has 
violated any cease and desist order, the commissioner may do either or both of the following: 
(a; impose a monetary’ penalty of not more than 510,000 for each and every act or violation 
of such order not to exceed an aggregate monetary penalty of $100,000 or (b) revoke the 
group's certificate of approval or any insurance license held by the person.

Section 23. Revocation of Certificate of Approval.

After notice and opportunity for a hearing, the commissioner may revoke a group’s certificate 
of approval if it (1) is found to be insolvent, (2) fails to pay any premium tax, vegulatory fee or 
assessment, or special fund contribution imposed upon it, or (3) fails to comply with any of the 
provisions of this Act, with any rules promulgated thereunder, or with any lawful order of the 
commissioner within the time prescribed. In addition, the commissioner may revoke a group’s 
certificate of approval if, after notice and opportunity for hearing, the commissioner finds that 
(a) any certificate of approval tha t was issued to the group was obtained by fraud; (b) there was 
a material misrepresentation in the application for the certificate of approval; or (c; the group 
or its adm inistrator has misappropriated, converted, illegally withheld, or refused to pay over 
upon proper demand any monies that belong to a member, an employee of a member, or a person 
otherwise entitled thereto and that have been entrusted to the group or its adm inistrator in its 
fiduciary capacities.

Section 24. Notice and Hearings.

Dm fling YnOr This vsrlinn thnnlrl conform to thu ctnlo'c nilnnnictmtino /irnpodiiw not 
and insurance code for notices and hearings resulting in orders of suspension, revocation. 
cease and desist and monetary penalties.

Section 25. Rules and Regulations.

The commissioner shall have power to make rules and regulations in order to implement this 
Act.

Section 21. Monetary Penalties.



Section 26. Severability Clause.

If any provision of this Act, or the application thereof to any person or circumstance, is subse­
quently held to be invalid, such invalidity shall not affect other provisions or applications of this 
Act

Legislative H istory (a ll references are to the Proceedings o f the N A IC ).

1984 Proc. /  6 ,2 3 , 662, 70S. 706-718 (adopted).
1984 Proc. I I 10, 20, 715, 808, 809-811 (amended).
1985 Proc. 119 , 38-39, 767, 792, 804-805 (corrected).

C o p y r ig h t  1988  N A I C
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Model Regulation Service - October 1987

PRIVATE EMPLOYER WORKERS’ COMPENSATION GROUP 
SELF-INSURANCE MODEL ACT

The data in parentheses is the effective date of the legislation or regulation, with latest

RELATED LEGISJREGS.

amendments.

NAIC MEMBER MODEL/SIMILAR LEGIS.

Alabama NO ACTION TO DATE

Alaska NO ACTION TO DATE

Arizona NO ACTION TO DATE

Arkansas NO ACTION TO DATE

California NO ACTION TO DATE

Colorado NO ACTION TO DATE

Connecticut NO ACTION TO DATE

Oelaware NO ACTION TO DATE

D.C. NO ACTION TO DATE

Fiorida NO ACTION TO DATE

Georgia

Guam NO ACTION TO DATE

Hawaii NO ACTION TO DATE

Idaho NO ACTION TO DATE

Illinois

Indiana NO ACTION TO DATE

Iowa

GA. COOE ANN. §§ 34-9-150 
to 34-9-188 (1982); GA. ADMIN. 
COMP. ch. 120-2-34 (1982).

ILL. ADMIN. REG. tit. 50 
§§ 2901.10 to 2901.50 
(1981/1986).

IOWA ADMIN. CODE §§ 
191-56.1 to 191-56.22 
(1984/1986).
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NAIC MEMBER

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nftuarla

New Hampshire 

New Jersey 

New Mexico

Model Regulation Service - October 1987

PRIVATE EMPLOYER WORKERS’ COMPENSATION GROUP 
SELF-INSURANCE MODEL ACT

MOOEL/SIMILAR LEGIS. 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE

NO ACTION TO DATE

NO ACTION TO DATE

NO ACTION TO DATE 

NO ACTION TO DATE

NO ACTION TO DATE 

NO ACTION TC DATE

N.M. STAT. ANN. 
52-6-1 to 52-6-25 
(l0iS.i1QQ7).

RELATED LEGISJREGS.

ME. REV. STAT. ANN. tit.
39 § 23 (1981-1987); ME.
INS. .REG. ch. 250 § 1 (1981).

MD. ANN. CODE art. 48A 
§§ 598 to 599 (1986).

MASS. GEN. LAWS ch 152 § 2SA 
(1943/1972).

MINN. STAT. § 176.181 
(1953/1984); MINN. INS. 
REG. §§ 2780.2100 to 
2780.3400 (1984).

MO. ADMIN. CODE tit 4 
§ 190-18.030 (1982).

J

NEV. ADMIN. CODE §§ 010.100 to 010.204 
(1980/1984).

N.M. REGS. ch. 52 Rule 2 
(1986) [SCC-86-2]; Rule 4 
(1000) IGOO-flfl-3].

425-13 NAIC Copyright 1987



NAIC MEMBER

New York 

worm Carolina 

North Dakota 

Ohio

Oklahoma 

Oregon 

Pennsylvania 

Puerto Rico 

Rhode Island 

South Carolina 

South Dakota 

Tennessee

Texas 

Utah 

Vermont 

Virgin Islands 

Virginia

Wasnington 

West Virginia 

Wisconsin 

Wyoming

PRIVATE EMPLOYER WORKERS’ COMPENSATION GROUP 
SELF-INSURANCE MODEL ACT

MODEL/SIMILAR LEGIS. RELATED LEGISVREGS.

MO ACTION TO DATE 

nO aCtiO n TO dati=

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE

R.I. INS. REG. XXXIII (1983).

NO ACTION TO DATE 

NO ACTION TO DATE

TENN. ADMIN. COMP.
Ch. 0780-1-54 (1986).

NO ACTION TO DATE

NO ACTION TO DATE

NO ACTION TO DATE

NO ACTION TO DATE

VA. INS. REG. 16 (Case 
20194) (1980/1985).

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE

Modal Regulation Service - October 1987
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M E M O R A N D U M March 15, 1988

SUBJECT: Joint insurance arrangements
CSHB 227(C&RA)

TO: Representative Heinrich Springer
FROM: Michael F. Ford fL  ~

Legislative Counsel

I wanted to point out two concerns with CSHB 227(C&RA) as 
passed out of the committee. On page 2, line 16, the word 
"authorized" should be "unauthorized", in order to allow the 
board additional authority to purchase insurance. Also, the 
new language in section 5, is redundant when compared with 
the last sentence of that section. The last sentence should 
be deleted.
Please contact me if you have further questions.

MFF:gc 
WKG2:54
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A m o r

sumYIARY O'
IHER AGENCIES AFFECTED BY WU.

Not Known

CONSTITUENT OROUR8) AFFECTED BY BHJ.
Insurance purchasers in Alaska

XUMIZAPORAL SUPPORT FOR BILL
Not Known

OROAHUATWNAL OfWBfTICK TO ULL
Not Known

SCAL IMPACT: 0  HOKE □  FISCAL NOTE ATTACHED
ICKOROUNOLEOISLATIVEI HUNT

The bill removes from state regulation insurance by groups of persons who form mutual 
or cooperative insurers or purchasing arrangements. Under this legislation, a wide 
variety of groups would be able to opt out of insurance regulation.

-IALYSIS OF BILUPflOQRAM EFFECTS

This legislation expands legislation adopted in 1.T6 to allow groups other than 
government groups to create their own insurers which are outside the regulation of the 
the Division of Insurance. This generally will mean underfunded insurance companies. 
Presently, the Federal Risk Retention Act permits the purchase of liability insurance 
only;with no regulation applied to the group. It is inappropriate to apply this 
approach to other forms of insurance for a variety of reasons, not the least of which 
is consideration of the level of protection afforded the injured party. A small 
insurer of the size that would generally be seen under these provisions would not 
begin to measure up to the financial standards established by the Legislature for 
other insurers and likely to be hazardous to its participants.

AENOMENTS PROPOSED

In its present form, there are a few technical changes needed in the bill. These are 
b discussed on the attached page. These changes do not address the basic concerns with 

or philosophy of the bill.

x*(*•». 12m
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On Page 1, Lines 20-21.

Delete. This inclusion is in conflict with Federal Law cited. That law provides that 
regulation should be limited to the state of formation, which in this case would be 
Alaska. This legislation provides that no regulation will occur.

On Page 2, Lines 6-8 .

Following the word "arrangement" on line 6 , insert the words, "formed by a qroup 
described in AS 21.76.010(a)(1)-(3).

This revision recognizes that the type of accounting is not appropriate for groups 
other than municipalities, school districts and regional educational attendance areas.

On Page 2, Lines 16.

Change the word "authorized" to read "unauthorized".

A licensed surplus lines broker cannot accept business under his license from an 
authorized insurer.

DK/dg10236K
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HB 227: "An Act relating to joint insurance arrangements.
FEB 19 1988

The Department of Commerce and Economic Development is not in favor of 
this legislation.

The Alaska Insurance Code defines "insurance," in AS 21.90.900(15), to 
mean "a contract whereby one undertakes to indemnify another or pay or 
provide a specified or determinable amount or benefit upon determinable 
contingencies." The pooling of contributions, as provided for in this 
bill, is classic insurance. The bill involves the same concepts as the 
very first insurer in the United States, called a contributorship, estab­
lished by Ben ^anklin in the 1700's. More than 100 years ago, the 
states uniform „ determined that insurance was in need of state oversight.

Insurance is interstate commerce; however, it is regulated by the various 
states pursuant to the McCarran-Ferguson Act. The Act provides that, to 
the degree that the states regulate insurance, the federal government 
will not, with the exception of cases of boycott, coercion and intimida­
tion, regulate the business of insurance. If the State of Alaska 
abrogates regulation of insurance as this legislation proposes, it 
invites federal regulation.

Insurance uses the concept of the "law of larre numbers" and "spreading 
of risk." If there is a risk of loss and one can spread that risk to a 
large number of people, the cost of loss on an individual basis can be 
greatly reduced. Alaska has suffered a lack of large numbers to make 
this principal work properly.

In 1986, the Legislature adopted AS 21.76 which created joint insurance 
arrangements. Since the governmental entities referenced in the legis­
lation coulu draw on an ongoing tax base to deal with any fiscal problems 
that might arise, it was not necessary to provide for the level of 
regulation set forth in the Insurance Code. Therefore, a lower level of 
regulation was deemed acceptable.

This proposal provides that a wide variety of groups can form a joint 
insurance arrangement to retain risk (ac' as an insurance company) or to 
buy insurance. It also goes on to remove totally the insurance product 
of those groups from insurance regulation.

It is one thing to promote small insurers for Alaska property type risks 
where amounts of potential loss are somewhat controllable and fixed, 
subject to adequate numbers of participants. If such an enterprise 
fails, then the only ones hurt are those who are a part of and partici­
pants of the joint insurance arrangement. This mechanism is currently in 
place in the Insurance Code (AS 21.75.300-340). These sections of law 
have not been used since they were placed on the books in 1y78.

It is quite another issue, however, to extend this concept to a line of 
insurance, such as workers' compensation where liability is not subject 
to limit, or to liability insurance which is highly unpredictable, par­
ticularly in a small population state like Alaska. Currently, workers'

HI



Position Paper 
HB 227 
Page 2

compensation insurance can only be purchased from an admitted insurer and 
all policies issued are protected by the Alaska Guaranty Association Act, 
without limitation on the loss. This provides a considerable degree of 
protection to injured claimants who have no voice in how the employer 
provides the coverages required by law. If such an enterprise fails, not 
only those who are a part of and participants of the joint insurance 
arrangement are hurt but also those entitled to a benefit or a recovery 
from the participant.

The principal barrier to formation of small insurers in the past has been 
the financial stability of the proposals. An underfinanced insurer is 
hazardous to the financial health of its insureds. Insurance regulation 
is designed to provide public protection for purchasers and those entitled 
to a benefit from the insurance. It does this through financial standards 
established by the Legislature through trade practice regulation, through 
limitations on activities of the insurer, and, generally, through the 
structure of insurance regulation that has been established by past 
Legislatures. We believe this structure should continue to apply to 
insurers for the protection of all Alaskans.

^ n i  i 1*1 iv-mjr oiiii u 11 5 wuiiuii yao i uiici
Department of Commerce & Economic 

Development

Date:

ohn L. George, Director of Ins urance

Date: I  I tflif
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TO:

FROM:

DATE:

Representative Henry Springer, Chair
Members of the House Community and Regional Affairs Committee 

Scott A. Burgess, Executive Direct,

February 17, 1988

SUBJECT: HB 227 - Joint Insurance Arrangements

As the beneficiary and the main proponent of HB 506 (Chapter 136, SLA 
1986) also sponsored by Representative Taylor, and the main statute HB 
277 proposes to amend, the Alaska Municipal League supports the concept 
of HB 227. Granting entities the ability to "pool" their risk 
management needs and costs in the face of the failures of the 
traditional insurance industry to provide reasonable, available and 
affordable coverage, should be supported. However, there are certain 
aspects of the bill that the AML cannot support because it may not 
provide needed protection for the potential valid claimant or the bill 
would, as proposed, diminish the current statute provisions. I am sire 
neither of these possibilities were intended by the sponsor.

The 1986 legislation, HB 506, was a result of a lot of compromise 
between the sponsor, the AML, the State Director of Insurance and the 
insurance industry, embodied in one individual. The bill was often 
held hostage, unfairly and inappropriately, in the tort reform deLate 
which was occurring at the same time in the Legislature. This bill is 
an attempt to expand the beneficiaries of joint insurance arrangements 
and to "win back" some of the concessions made by the sponsor.

The AML is currently in the second year of the process of forming a 
joint insurance arrangement on behalf of public entities 
municipalities and school districts. Because it has not been formed 
and because it has not been reviewed by the Director of Insurance, the 
AML is not sure the current law, as a result of the compromises, is 
unnecessarily restrictive.

The law, in particular AS 21.76.020, is more restrictive than we wanted 
and more restrictive than similar legislation in other states; however, 
the major concern of the Director was that the program be financially 
secure in order to pay potential, valid claims. The AML cannot not 
argue with that goal, and, at this time, we are unsure if the 
provisions in the statute to insure financial security are unreasonable 
or too restrictive to make the JIA feasible. If they are, we will seek 
changes in the statutes ourselves.

We agree with the testimony of the Division of Insurance that public 
entities do have better collateral, e.g. the ability to tax, than some 
of the other organizations the bill would authorize to form a JIA. A 
case for minimum oversight or regulation by the State to insure the 
ability of a JIA without such "collateral" to pay claims has merit 
which the Committee should consider. The AML is sure that if our JIA

M E M E L  P. O F  T H E  N A T IO N A L  L E A G U E  O F  C IT I E S  A N D  T H E  N A T IO N A L  A S S O C IA T I O N  O F  C O U N T I E S



House C&RA Committee Re: HB 227 
February 17, 1988 
Page 2

is feasible, and if municipalities and school districts participate, 
and if they control their losses, it will provide stable and available 
risk protection for the members with long-term savings.

We would request two specific changes to the proposed legislation. In 
Section 5 on page 2, lines 17 through 26 should not be deleted. This 
is a provision AML asked for as part of the "compromise" to allow us to 
participate in a "super-pool" set up by municipal leagues through the 
National League of Cities for excess insurance coverage.

Secondly, in Section 8 , page 3, line 17, AS 21.76.010 (d) should not be 
repealed. This subsection allows JIA’s to provide worker’s 
compensation coverage which is a critical line of coverage.

Again, the AML supports the concept of HB 227, and I look forward to 
working with the Committee and the sponsor on this legislation. Thank 
you.

cc: Representative Robin Taylor
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MEMORANDUM

TO: All Legislators

FROM: Senator Tim Kelly ,
Chairman, Senate Labor & Commerce Committee

DATE: January 25, 1988

RE: Update on Municipal Insurance Pooling Program

Enclosed is a summary of the presentation from the 
Municipal League. I thought you would find this of 
interest.

Phil Younker, Chairman, Board of Trustees of the Alaska 
Municipal League Joint Insurance Arrangement, gave a brief 
presentation regarding pooling insurance. Mr. Younker was 
joined in the committee meeting by several of the Board of 
Trustees. Mr. Younker explained that the program came 
about after legislation was passed by the Legislature 
permitting the Municipal League to create the joint 
insurance arrangement. Mr. Younker went on to say that a 
fev; years ago, the League attempted to put together an 
insurance pool. The insurance market had gotten very hard 
and the ̂ availability to the municipalities in Alaska was 
almost impossible. The price was totally prohibitive in 
some cases. The League backed off and left it alone for 
about five years. About four years ago, the market hit one 
of its all time hard spots. Mr. Younker stated that the 
municipality he served had a half a million dollar rate 
increase in one year. Many municipalities in Alaska were 
forced to give up carrying insurance. The Municipal League 
again began its efforts to start a joint insurance 
arrangement. It worked through the staff of the Municipal 
League and the Board of Directors to promote the 
legislation and allow the pools to be created in Alaska. 
After the legislation was adopted, the Municipal League 
immediately went through the Frank B. Hall Company and 
began to develop the joint insurance drrangement. In the 
interim there were municipalities who could not buy 
insurance, especially some of the rural municipalities, so 
a joint purchase agreement was formed through the broker at

P. O. B O X  V. J U N E A U .  A K  9 9 8 1 1  (9 0 7 ) 4 6 5 -3 8 2 2 P  O. B O X  2 10 0 01 . A N C H O R A G E .  A K  9 9 5 2 1  (9 0 7 )  2 7 8 -3 2 8 4
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the Old Republican Insurance Company in Pennsylvania. They 
were able to place 109 municipalities and rural school 
districts in that program for two years.

Mr. Younker stated that last year the goal was to begin to 
write insurance July 1, 1987. In the early spring of 1987, 
the Trustees met and reviewed the program. There was a 
problem because there were no excess carriers available and 
there wasn’t a way to set up financial reserves. The Board 
of Trustees decided to delay the pool one year. In less 
than two weeks after that decision was made, they got a 
letter from the Old Republican Insurance Company cancelling 
109 communities in the state. The League hustled to get 
the Old Republican Insurance Company to come back into the 
market in Alaska for at least another year until the pool 
could be put together. They agree to do that. The League 
was then able to provide coverage for 52 communities in the 
state.

Mr. Younker further stated that as of July 1, 1988, the 
Municipal League will issue its first policies. A solution 
was found in the excess markets for the financial reserves. 
The markets are available at reasonable costs. They can 
reinsure themselves through those excess companies so that 
they can control their liability. Mr. Younker stated that 
they can do this at a rate that will save the municipalities 
money or at least be competitive in the market place.

Mr. Younker stated that the pools throughout the nation 
have proven that the availability of insurance through the 
pools have been very stable. He further stated that fifty 
percent of all public entities in the United States are now 
under some form of pool. While the availability looks very 
stable to the municipalities and school districts, the 
price begins to stable out too. The pool is nonprofit and 
the money will not be shipped outside. The reserves will 
be kept in Alaska. As the reserves grow, they will buy 
less excess coverage and have more total self-control.

Mr. Younker explained that he felt they would be up and 
operating July 1, 1988.
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M i n i

O rig in a l  sponsori  Taylor

BT THE COMMUNITY AND REGIONAL
IK THE HOUSE REPAIRS COMMITTEE

CS FOR HOUSE BILL HO. 227 (CSRA)

IH THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION 

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to  J o in t  Insurance arrangem ents ."

BE IT ENACTED BT THE LEGI SUTURE OF THE STATE OF ALASKA:

* S ection  1. AS 21.76.010(a) la  rep ea led  and reen ec ted  to  reed :

(a )  The following groups may e n te r  in to  co o p e ra t iv e  agreements 

w ith  each o th e r  fo r  the purpose o f  e s t a b l i s h in g ,  o p e r a t in g ,  o r  p a r t i c ­

ip a t i n g  in  J o in t  Insurance arrangements through which the  p a r t i c i p a t ­

ing members agree to  pool c o n t r ib u t io n s  in  o rd e r  t o  e i t h e r  assume 

r i s k s  from lo s s e s  on a group b a s i s  o r  purchase eo :rage  on a group 

b a s i s :

(1) m u n ic ip a l i t i e s !

(2) school d i s t r i c t s i

(3) reg io n a l  educational  a t tendance  a r e a s :

(A) inco rpora ted  or u n in co rp o ra ted  a s s o c ia t io n s !

(5) reg io n a l  e l e c t r i c a l  a s s o c ia t io n s i

(6) e n t i t i e s  q u a l i f i e d  to  do bus iness  under 15 U.S.C. 

3901 - 3906 (Product L i a b i l i t y  R isk R eten tion  A c t) i

(7) groups t h a t  wuuld be considered  v a l i d  under t h i s  t i t l e  

fo r  th e  type o f  insurance fo r  which th e  J o in t  Insurance arrangement i r  

e s t a b l i s h e d .

* Sec. 2 . AS 21.76.010(b) i s  amended to  re ad :

(b) A J o in t  insurance arrangement may be f o r  any k in d  o f  in s u r ­

ance d ef in ed  by t h i s  t i t l e  except f o r  rDTSABILITT INSURANCE, HEALTH

INSURANCE,! l i f e  insurance [ , )  and t i t l e  in su ran ce .

* Sec. 3 . AS 21.76.020 i s  repea led  and reenac ted  to  read :

-1 -  CSHB 227(C£RA)
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Sec. 21 .76 .020 . RKCULATIOH BT DIVISION 07 INSDHANCE. A j o i n t  

Insurance arrangement mey not b* cons idered  insurance fo r  the purpose 

o f  any o th e r  lee' o f  the  e t e t e  end 1* n o t  su b jec t  to  r e g u la t io n s  ©f the 

d i r e c t o r  except as ex p re s s ly  provided In  t h i s  ch ap te r .

* Sec. 4 . AS 21. . .  *40 Le amended by adding a new aubsectlor. to  re ad :

(c> A J o in t  Insurance  arrangeisent a h a l l  use  a method o f  accoun t­

ing t h a t  conforms w ith  g en e ra l ly  accep ted  povernaent accounting p r i n ­

c i p l e s .

* Sec. 5 . AS 21.76.070 la  attended to  r e a d ;

Sec. 21 .76 .070. EXCESS IKS07ANCE. A co opera t ive  agreement m t  

a u th o r iz e  the board  o f  d l r e c to ra  to  p r i re h n e  arc*** o r  e a ta a t ro p h ic  

Insurance on b e h a l f  o f  the  J o in t  lnan rance  arrangement. The co a t  o f  

the in ru reo ee  a h a l l  be apportioned i n  the  manner s p e c i f ie d  in  th e  

j o i n t  in su rance  agreement. The board  may purchase inaurance under 

t h le  s e c t io n  only frem an in au re r  a u th o r l t a d  to  do bualneae I n  the  

c t a t e  or from an a u th o r is e d  Insure!1 i f  th e  inaurance la  p laced  through 

a l ic e n s e d  su rp lus  llr.eg b ro k e r , excep t t h a t  an arrangement formed by 

m u n ic ip a l i t i e s  o r  school d i s t r i c t s  tsar purchase insurance under t h i s  

s e c t io n  frcw a r i s k -  sharing  pool e s t a b l i s h e d  by a n e t io n e l  a s s o c ia ­

t io n  o f  s i t t l l a r  e n t i t i e s  i f  the r i s k - s h a r in g  pool meets the  q u a l i f i c a ­

t io n s  fo r  an unau tho rized  in su re r  u n d er  AS 21.34.040(b) and (d) and 

21.34.220 and h ar  c a p i t a l  and p o l icy h o ld e rs  aurp lus  in  ac amount a t  

l e a s t  as g re a t  as would be requ ired  i f  the a s s o c ia t io n  were a domestic 

m u l t ip le  l in e  i n s u r e r .  An arrangement may purchase insurance under 

t h i s  s e c t io n  fo r  p ro p e r ty  and l i a b i l i t y  rislcs from uneu thorized  i n ­

s u re r s  allowed f c r  use  by l icensed  Alaska su rp lus  l in e s  b ro k e rs .

* Sec. 6 . AS 21 .76 .080(e) i s  amended to  read ;

(*) Within 60 days o f  the end o f  the f i s c a l  y ea r ,  the a d a in i s -  

t r a t o r  s h a l l  fu rn is h  a d e ta i le d  r e p o r t  o f  the opera tion  and c o n d i t io n  

CSHB 227(C6EA) -2 -



o f  the  fund to  the board  o f  d i r e c to r s  and the d i r e c t o r  o f  in su ran ce .  

The r e p o r t  fu rn ish e d  to  the d i r e c to r  o f  in su rance  s h e l l  be

r (1) FILED IN THE GENERAL FOR* AND CONTEXT ACCEPTABLE TO 

THF DIRECTOR|

(2) IN ACCORDANCE VITH ACCOUNTING PRINCIPLES ESTABLISHED 

UNDER THIS TITLEj AND

(3)1 a v a i l a b le  f o r  p u b l ic  in s p e c t io n .

Sec .  7. AS 21.76.110 i s  re p ea led  and reen ac ted  to  read :

See. 21 .76.110. SUBROGATION. .4 J o in t  insurance arrangement has 

a cause of a c t io n  f o r  reimbursement o f  money p a id  to  a p a r t i c ip a t i n g  

meiaber f o r  a lo s s  o r  in ju ry  i f  the p a r t i c ip a t i n g  member reco v ers  money 

f o r  th e  lo s s  or i n ju r y  f ro *  a t h i r d  p a r ty .  The J o in t  in ru ra n ee  a r ­

rangement a l s o  has a d i r e c t  cause o f  a c t io n  f o r  reimbursement ag a in s t  

a t h i r d  p a r ty  re sp o n s ib le  f o r  lo s s  or  i n j u r i e s  su s ta in ed  by a p a r t i c ­

i p a t i n g  meaber i f  th e  J o i n t  arrangement has  p a id  money to  the p a r t i c ­

i p a t i n g  member f o r  the  lo s s  or i n j u r i e s .

-3 - CSHB 227(CIRA)
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Alaska i»tate megtslature ©  ^^7
House o f  Representatives

Committee on 
Community & Regional A/fairs

Pouch V 
Slate Capitol 

Juneau, Alaska 99811 
(907) 465-4833

M E M O R A N D U M  

To:

From:

Date:

Rep. Henry Springer, Chairman 
HCRA

HCRA Staff - Harrison t e &  

February 8, 1988

Subject: Bill Review
HB 227 - "An Act relating to joint insurance 
arrangements."

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

*Section 1. AS 21.76.010(a) is repealed and reenacted to 
read...

Comment: This section allows not only municipalities, school
districts and Regional Educational Attendance Areas (REAAs) to 
pool contributions, inter into cooperative insurance 
agreements, etc., but now includes associations, entities 
qualified to do business under 15 U.S.C. 3901-3904 (Product 
Liability Retention Act) (see attached); and groups that would 
be considered valid under this title for the type of insurance 
for which this joint insurance arrangement is established.
The assumption is that the insurance would be more readily 
available and costs might be less.

*Sec. 2. AS 21.76.010(b) is amended to read...

Comment: This section indicates joint cooperative insurance
arrangements may be made for types of insurance defined in 
this title except life insurance and title insurance.

*Sec. 3. AS 21.76.020 is repealed and reenacted to read: 
 REGULATION BY DIVISION OF INSURANCE....

Comment: Repealed parts of the law concerning joint insurance
approval by the director and conditions pertaining to the 
usual joint insurance arrangements. Please see attached 1986 
SLA CH 136, page 2, Lines 4-24.

*Sec. 4. AS 21.76.040.... (c) A joint insurance
arrangement shall use a method of accounting that



HB 227 - Bill Review - 2 - February 8, 1988

conforms with generally accepted government accounting 
principles.

Comment: It is possible that the inclusion of this (c) can 
take care of some particulars under Sec. 3 AS 21.76.020.

*Sec. 5. AS 21.76.070....
Authorizes that a board of directors can do business from an 
authorized insurer if the insurance is placed through a 
licensed surplus lines broker.

Comment: The deleted section relates to the deletion of
exceptions that municipalities or school districts may 
purchase insurance under this section as stated. The addition 
of language in Line 16 probably precludes the rest of the 
conditions spelled out in this section; therefore deleted.

*Sec. 6. AS 21.76.080(e) is amended to read....

Comment: Deletions are deleted to conform to previous amended
sections of this section of the law.

*Sec. 7. AS 21.76.110 is repealed and reenacted to 
read....

Comment: Attempts to address financial arrangements and cause
for actions interrelated with joint insurance arrangements.

*Sec. 8. AS 21.76.010(d) repealed.

Comment: Refers to a joint insurance arrangement being
considered to be an association duly authorized to transact 
workers' compensation insurance in the state. If this is 
repealed this may leave workmen's compensation in 
uncertainties as to issues under joint insurance arrangements. 
Renews responsibilities of parties involved with workmen's 
compensation— is there sufficient insurance or protection 
where required for workmen's compensation.

HB227.rev 
2/7/88
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Chapter 136

AN ACT

d e la t in g  to  J o in t  in a u ra n c t  arrangem ents i and p rov id ing  

fo r  an a f f e c t iv e  d a ta .

*  S e c tio n  1 . AS 21 la  amended by adding a new ch ap ter to  read i 

CHAPTER 76. JO INT INSURANCE ARRANGEMENTS.

S e c . 2 1 .7 6 .0 1 0 . AUTHORITY TO ESTABLISH JOINT INSURANCE ARRANGE­

MENTS. ( a )  M u n ic ip a l i t le a , c i t y  and borough achool d ia t r l c t a ,  and 

re g io n a l e d u c a t io n a l a tten dan ce  a reaa may e n te r In to  co o p erative  

agreementa v l t h  each o th e r f o r  the purpoee o f  e s ta b lis h in g , o p e ra tin g , 

o r p a r t ic ip a t in g  in  J o in t  in eu ran ce  arrangementa through vh lc h  the  

p a r t ic ip a t in g  membere agree to  pool c o n tr ib u t io n a  In  o rd er to  e it h e r

aaaume r la k a  from loaaea to  the p a r t ic ip a n t s  on a group b a t le  o r

purchase coverage fo r  th e  p a r t ic ip a n t s  on a group b a s la .

(b )  A J o in t  Ineu ran ce  arrangem ent may be fo r  any k in d  o f In s u r ­

ance d e fin e d  by t h is  t i t l e  excep t fo r  d i s a b i l i t y  In su ra n ce , h e a lth

In e u ra n ce , l i f e  In e u ran ce , and t i t l e  in e u ra n ce .

( c )  A J o in t  In su ran ce  arrangem ent s h a l l  be considered  an a l t e r ­

n a t iv e  o r  supplement to  any o th e r p o lic y  o r  c o n tra c t o f  in su ran ce  

au th o rize d  o r re q .a re d  by la v ,  In c lu d in g  In su ran ce  under AS 2 1 .7 5 .

(d ) Fo r purposes o f  AS 2 3 .3 0 .0 7 5 , a J o in t  Insu rance  arrangement 

la  co n sid e re d  to  be an a s s o c ia t io n  d u ly  a u th o rize d  to  tra n a ac t w ork­

e r s '  com pensation in su ran ce  in  the s t a t e .

S e c . 2 1 .7 6 .0 2 0 . REGULATION BY DIVISION OF INSURANCE. (a )  A 

J o in t  In su ra n c e  arrangem ent may not be co n sid ered  In su ran ce  f o r  the

-1 -  SCS CSSSHB 506(Jud)
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Chapter 136

purpose o f  any o th e r law  o f  the a ta ta  and la  n o t s u b je c t  to  ra g u la -  

t lo n a  o f  Che d ir e c to r  excep t aa e x p re s s ly  p ro v ided  In  (b ) -  (d ) o f  

t h la  a e c t lo n  and ocher p ro v la lo n a  o f  tb la  c h a p te r .

(b ) A J o in t  ineu rance  a rrang eaent la  a u b je c t to  exam in atio n  by 

the d lv ia lo n  under AS 2 1 .0 6 .1 4 0  • 2 1 .0 6 .2 3 0 .

( c )  A jo in t  ln au ran ce  arrang eaen t la  a u b je c t to  ap p ro va l by the 

d ir e c t o r .  Aa a cor d lt lc n  o f  ap p rova l by the d ir e c t o r ,  a J o in t  ln a u r ­

ance a rrang eaen t aL '.1 have and m a in ta in , aa to  the coverage p ro v id e d ,

(1 )  a c e r t i f i c a t e  o f  exceaa ln au ran ce  o r  re ln au ra n ce

(A ) fo r  p ro p e rty  ln a u ra n ce , to  the v a lu e  o f  Che a ln g le  

ao a t v a lu a b le  p ro p e rty  covered i

<B) fo r  l i a b i l i t y  ln a u ra n ce , to  th e  h lg h e a t p o l ic y  

l im i t  p rov ided  by the arrangem enti

(C ) fo r  w o rk e rs ' com penaatlon, • to  the e x ta n t  o f  a l l  

b e n e f lta  a llow ed  by law  above re te n t lo n i

(2 )  a c e r t i f i c a t e  o f  ln au ran ce  l im it in g  the a rrang em ent'a

t o t a l  expoaure fo r  l i a b i l i t y  and v o rk e ra ' compenaatlon to  the

arrang em ent'a  aggregate re te n t lo n i

(3 )  aaaeta  a llo w a b le  under AS 2 1 .2 1 .0 2 0  - 2 1 .2 1 .1 6 0 , 2 1 .-

2 1 .2 2 5 , o r  2 1 .2 1 .2 3 0  In  an amount no le a a  than Che a rrang em ent's

eggregace re te n t io n  p lua  an amount conaldared adequate by th e  d ir e c t o r  

to  co ve r a d m in is t r a t iv e  and ad justm ent cxpenaes.

(d ) The v a lu e  o f  aaaeta  and l i a b i l i t i e s  under ( c )  o f  t h is  s e c ­

t io n  s h a l l  be determ ined in  accordance w ith  AS 2 1 .1 8 .

S e c . 21 .7 6 .0 3 0 . GENERAL PROVISIONS OF COOPERATIVE ACREEHENTS. A 

co o p e ra t ive  agreement s h a l l  p ro v id e  f o r  the proper o p e ra tio n  o f  cha 

J o in t  in su ra n ce  arrangem ent, and In c lu d e  p ro v is io n s  fo r

(1 )  a d m in is t ra t io n  o f  the arrangement by a board o f  d ir e c ­

t o r s ,  s p e c ify in g  the number o f  members o f  the board and o th e r

SCS CSSSHB 506(Ju d ) -2 -
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Chapter 136

requ irem ents n ece ssa ry  fo r  Che proper fu n c t io n in g  o f  Che board i

(2 )  appointment o f  an ad a ln la c ra C o r and ocher persons aa 

n ecesaary  fo r  Che p roper fu n c t io n in g  o f  Che arrangem enti

(3 )  o rg e n lra d o n  o f  Che arrangem ent, In c lu d in g  a xo ace r o f  

p a rc ld p a c in g  members and Che names o f Che members o f  Che board o f  

d lre c c o ra i

(6 )  procedurea to  e s ta b lis h  and promote an ag greaa lve  r la k  

management and program among Che membera o f  Che arrangem enc, in c lu d in g  

procedurea fo r  ld e n c lfy in g  and red uc ing  che r i a k t  choc can be reduced 

Chrough implementing b e t te r  aa fe cy  techno log lea  and lmprovea work 

cechnlquee and p ro ced u resi

(5 )  e n fo rc in g  Che c o l le c t io n  o f  c o n tr ib u tlo n a  o r paymenta 

In  d e fa u lt  from members o f  Che arrangem enti

(6 )  che a d d it io n  o f  new members to  che arrangtmenC o r  the 

w ith d raw a l o f members from  Che arrangem enci

(7 )  Che method o f  ap p o rtio n in g  co sta  and d is p o s it io n  o f

excess c o n tr ib u t lo n a i

(8 ) tran sm iss io n  o f  f in a n c ia l  statem ents and a u d it  re p o rts  

o f  Che arrangemenc to  p a r t ic ip a t in g  membersi

(9 )  te rm in a tin g  che arrangement and d isp o s in g  o f  I t s  a s ­

se ts  i and

(1 0 ) e s ta b lis h in g  and a d m in is te r in g  a Jo in c  in su ran ce  fund .

S e c . 2 1 .7 6 .0 (0 . FINANCIAL PROVISIONS OF AGREEMENTS. (a )  A

co o p era tive  agreement must In c lu d e  a p ro v is io n  re q u ir in g  an annual 

d ete rm in atio n  by a c a s u a lty  a c tu a ry  who la  a member o f  the Am erican 

Academy o f  A c tu a r ie s  th a t  procedures fo r  e s ta b lis h in g  re se rv e s  fo r  

lo s se s  o f  the J o in t  in su ran ce  arrangem ent a re  a c t u a - t a l ly  sound.

(b ) A J o in t  In su ran ce  arrangem ent s h a l l  be su b je c t  to  an annual 

independent a u d it . The a u d it  s h a l l  be conducted in  accordance w ith
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g e n e ra lly  accepted a u d it in g  standarda and must In c lu d e  a re v ie w  o f  the 

a c t u a r ia l  aaaumptlona uaed fo r  e a ta b lls h ln g  the re se rv e e  under (a )  o f 

th ia  a e c t lo n . The a u d it  re p o rc  must in c lu d e  c e r t i f i c a t io n  f ro o  a 

c a e u a lty  a c tu a ry  who la  a member o f  the  Am erican Academy o f  A c tu a rle a  

th a t  the  a c t u a r ia l  aaaumptlona co n tin u e  to  be aound and the le v e l  o f 

the reae rve a  a re  adequate .

S e c . 2 1 .7 6 .0 5 0 . CONTRACTING WITH PRIVATE ADMINISTRATORS. A 

co o p e ra tive  agreement may a u th o r iz e  th e  board o f  d lre c to ra  to  e n te r 

In to  c o n tra c ta  fo r  a e rv ic e e  n eceaaa ry  to  perfo rm  the fu n c t io n i o f  a 

J o in t  ln au ran ce  arrangem ent. The peraon c o n tra c t in g  to  perform  the 

fu n c t io n s  must be a p p ro p r ia te ly  llc e n a e d  under th ia  t i t l e  i f  th la  

t i t l e  ao re q u lre a .

S e c . 2 1 .7 6 .0 6 0 . DELEGATION OF FOWER TO SETTLE CLAIMS. A cooper­

a t iv e  agreement may d e leg a te  to  the  board o f  d lr e c t o r a , o r a u th o rize  

d e le g a tio n  by the board to  an o th er peraon o r  group , the power to 

compromlae, a r b i t r a t e ,  o r o th c rw la e  n e t t le  c la im a  on b e h a lf  o f  the 

arrangem ent.

S e c . 2 1 .7 6 .0 7 0 . EXCESS INSURANCE. A c o o p e ra tive  agreement may 

a u th o rize  the  board o f  d lre c to ra  to  purchaae e xcess o r c a ta a tro p h lc  

ln au ran ce  on b e h a lf  o f  the j o in t  ln au ran ce  arrangem ent. The co at o f 

the ln au ran ce  a h a l l  be ap portioned  In  the  manner a p e c lf le d  in  the 

J o in t  ln au ran ce  agreem ent. The board may purchaae ln au ran ce  under 

th la  ae c tlo n  o n ly  from  an ln a u re r  au th o rize d  to  do bualneaa In  the 

a t a t e , except th a t  an arrangem ent formed by m u n lc lp a ll t ie a  o r  achool 

d ia t r l c t a  may purchaae in su ra n ce  under th la  a e c t lo n  from  a r la k - a h a r-  

lng  pool e a ta b lle h e d  by a n a t io n a l a a a o c la t lo n  o f  s im i la r  e n t i t l e s  I f  

the r is k - s h a r in g  pool meets th e  q u a l i f ic a t io n s  fo r  an unau tho rized  

in s u re r  under AS 2 1 .3 4 .0 6 0 (b ) and (d ) and 2 1 .3 6 .2 2 0  and has c a p it a l  

and p o lic y h o ld e rs  su rp lu s  in  an amount a t  le a s t  aa g re a t  as would be 
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re q u ire d  i f  the a s s o c ia t io n  were s dom estic m u lt ip le  l in e  in s u r e r .  An 

arrangem ent may purchase Insu ran ce  under t h i s  s e c t io n  f o r  p ro p e rty  and 

l i a b i l i t y  r i s k s  xrom unau tho rired  in s u re rs  a llo w e d  fo r  use by lic e n se d  

A la sk a  su rp lu s  l in e s  b ro k e rs .

S e c . 2 1 .7 6 .0 8 0 . JOINT INSURANCE FUND. (a )  A J o in t  in su ran ce  

1 arrangem ent s h a l l  e s t a b l is h  a J o in t  in su ra n ce  fu n d . The fund c o n s is t s  

o f  money

(1 ) c o n tr ib u te d  by members o f  th e  J o in t  in su ran ce  a rran g e ­

ment through budgetary a p p ro p ria tio n s  o r  t r a n s f e r s  from a s e l f - in s u r ­

ance re s e rv e !

(2 )  c o n tr ib u te d  by o f f ic e r s  and em ployees o f  members o f  the 

J o in t  in su ran ce  arrangem ent under an employee b e n e f it  p la n j and

(3 )  c o lle c te d  by the J o in t  in s u ra n c e  arrangement through 

sub ro gation  o f  a c la im  pa id  from the fund to  a member o f  the a rran g e ­

m ent.

(b ) An exp en d itu re  may be made from a J o in t  in su ran ce  fund o n ly  

to  pay c la im s , lo s s e s , o r b e n e f it s , in c lu d in g  in t e r e s t  on them, and 

the a d m in is t ra t iv e  and ad justm ent expenses in c u r re d  in  connection  w ith  

them, in v o lv in g  the types o f  p ro te c t io n  f o r  w h ich  '.he fund p ro v id es 

coverage as s p e c if ie d  in  the  Jo in t  in su ra n ce  agreem ent.

( c )  The a d m in is tra to r  s h a l l  keep th e  fund sep ara te  from o ther 

funds o f a member o f  a J o in t  in su rance  arrang em ent.

(d ) Fo r each type o f  p ro te c tio n  o f fe re d  by th e  J o in t  In su ran ce

arrangem ent, the method o f  accounting m ust show the o rd e r , so u rce ,

d a te , and amount o f  each payment from th e  fu n d .

(e )  W ith in  60 days o f the end o f th e  f i s c a l  y e a r , the ad m in is­

t r a t o r  s h a l l  f u rn is h  a d e ta ile d  re p o rt o f  th e  o p e ra tio n  and co n d it io n  

o f  the fund to  the  board o f  d ire c to r s  and th e  d ir e c t o r  o f in su ra n c e . 

The re p o rt fu rn ish e d  to  the d ire c to r  o f in s u ra n c e  s h a l l  be
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I



1986 SLA CH. 136

C hapter 136

1 (1 )  f i l e d  In  the g e n e ra l fo r a  and co n te x t a cce p ta b le  to  the

2 d l r e c t o r i

3 (2 )  in  accordance w ith  a cco u n tin g  p r ln c ip le a  e a ta b lith e d

4 | under t h ia  t i t l e  i and

6 (3 )  a v a ila b le  fo r  p u b l ic  in a p e c t lo n .

a I ( f )  Honey he ld  by a fund aa re a a rv e a  and money not needed f o r

1 d a i l y  o p e ra tlo n a  may be Invested  by che board  o f  d ir e c t o r s ,

a I (g ) A fund may not be te rm in a te d  u n le s s  the a d m in is t ra to r  c e r t i -

P|j f le a  th a t  an amount o f money s u f f i c i e n t  to  pay accrued  and co n tin g en t

lolj e xp e n d itu re s  has been placed in  a f u l l y  c o l la t e r a l i z e d  e sc ro v  acco u n t.

I l f  S e c . 2 1 .7 6 .0 9 0 . FILING OF AGREEMENT. The board o f  d ire c to r s

'7 ! s h a l l  f i l e  a copy o f the c o o p e ra t iv e  agreement w ith  the d ir e c t o r  o f

12 | in su ra n ce  a t  le a s t  60 days b e io ra  th e  e f f e c t i v e  date o f  the agreem ent.

14 The agreement s h a l l  be a v a ila b le  f o r  p u b lic  In s p e c t io n .

151 S e c . 2 1 .7 6 .1 0 0 . REGULATIONS.  A  c o o p e ra tive  agreement may au-

16 I ch o rin e  th e  boerd o f d ire c to rs  to  adopt r u le s  noc in c o n s is te n t  w ith

17 | ln v  fo r  the f a i r  ond eq u itab le  a d m in is t r a t io n  o f  the jo in t  in su ran ce

18j arrangem ent and the Jo in t  In su ran ce  fun d .

18 j S e c . 2 1 .7 6 .1 1 0 . SUBROGATION. A  J o in t  In su ra n ce  arrangem ent has

S a r ig h t  o f  subrogation  v l t h  r e s p e c t  to  i t s  p a r t ic ip a n t s  to  the  same

e x te n t  th a t  an in s u re r  has a r ig h t  o f  su b ro gation  v l t h  re sp e c t Co one

12j| o f  i t s  in s u re d s .

Mil S e c . 21 .7 6 .9 0 0 . DEFINITIONS. In  t h is  ch ap te r

24j' <’ ) "adjustm ent e xp e n se s"  means expenses f o r  in v e s t ig a t iv e ,

js jj p ro c e s s in g , le g a l ,  a c t u a r ia l ,  a r b i t r a t io n ,  end se tt le m e n t s e rv ic e s

j«|| in c u rre d  in  the rd ju r.tr ,ent o f l o s s e s ,  c la im s , or b e n e f it s i

S»ji (2 )  "a d m in is tra to r"  means a person  o r group appointed  bv

jBjl Che board o f  d ire c to r s  to a d m in is te r  u jo in t  In su ra n ce  arrcngem ent o r

jj|-  a jo in t  in su ra n ce  tundi

li SCS CSSSKB 506f Jud)
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(3 ) "board" o r "board o f  d lre c to ra "  Beam  the  board  o f

d lr e c t o r a  provided  fo r  In  a co o p era tive  agreem enti

(6 )  "co o p e ra tive  agreem ent" means a v r l t t e n  agreement

e n te re d  In to  by tuo o r more e n t lt ie a  d escrib ed  In  AS 21 .7 6 .0 1 0  f o r  the 

purpose o f  e p ta b lia h ln g , o p e ra t in g , o r p a r t ic ip a t in g  In  a J o in t  in s u r ­

ance arrangem enti

(5 )  "fun d " o r " Jo in t  in su ra n ce  fund" means a fund  e s ta b ­

l i s h e d  under AS 2 1 .7 6 .0 8 0 i

(6 )  " J o in t  In su ran ce  arrangem ent" means a J o in t  ln au ran ce  

arrangem ent au tho rized  under AS 2 1 .7 6 .0 1 0 .

*  S e c . 2 . AS 2 1 .3 6 .1 9 0  i s  amended by adding a new subsection  to  re a d :

(e )  T h ia  se c t io n  does not ap p ly  to  Insurance coverage under a 

j o i n t  in su ra n ce  arrangement au th o rize d  by AS 21 .76 .

*  S e c . 3 . AS 2 1 .3 9 .1 5 5 (a ) i s  amended to  re a d :

(a )  The d ire c to r  may re q u ire  c a r r i e r s ,  except a r e c ip r o c a l

in e u re r  formed by and in su r in g  o n ly  a group o f m u n ic ip a l i t ie s  o r 

n o n p ro f it  p u b lic  u t i l i t i e s  under AS 2 1 .75  or a jo in t  In s u ra n c e  a r ­

rangem ent formed under AS 2 1 .7 6 . as a c o n d it io n  o f - r l t ln g  a l i n e  o f  

in su ra n c e  d e a lin g  w ith  w o rke rs ' com pensation, to p a r t ic ip a t e  in  an 

a ss ig n e d  r i s k  pool I f  the d ire c to r  f in d s  th a t  mandatory c a r r i e r  p a r t ­

ic ip a t io n  i s  In  the p u b lic  in t e r e s t .

*  S e c . 6 .  AS 2 1 .8 0 .1 8 0 (5 ) i s  amended to  re a d :

(5 )  " in s o lv e n t  In s u re r "  means an In su re r

(A ) au tho rized  to  t ra n s a c t  insu rance in  t h i s  s t a t e ,  

e xcep t an a sse ssab le  re c ip ro c a l In s u re r  formed by and in s u r in g  

o n ly  m u n ic ip a li t ie s  o r n o n p ro f it  p u b lic  u t i l i t i e s ,  a lo ln t  In s u r ­

ance arrangement formed under AS 2 1 .7 6 . the K e d lca l Ind em nity  

C o rp o ratio n  o f A la s k a , and the H ea lth  Care P ro v id e rs  J o in t  Under­

w r i t in g  A sso c ia t io n  e s ta b lish e d  under AS 2 1 .B8, e i t h e r  a t  the 
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2 1 .8 0 .1 8 0 (6 )

Z f f .  6 /1 0 /8 6  '8
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Cine the p o l ic y  was issued  o r when the In su re d  event o c c u rre d , 

and

(S ) determ ined to  be In s o lv e n t  by a co u rt o f  competent 

J u r i s d i c t io n i

*  S e c . S .  AS 2 1 .8 0 .1 8 0 (6 ) I s  amended to  re a d i

(6 )  "member In s u re r "  means a person , except an a s se s sa b le  

re c ip ro c a l In s u re r  formed by and In su r in g  o n ly  m u n ic ip a li t ie s  o r 

n o n p ro f it  p u b lic  u t i l i t i e s ,  a lo ln t  in su ran ce  arrangem ent formed under 

AS 2 1 .7 6 . the  H e d lc a l Indem nity C o rpo ratio n  o f A la s k a , and the H e a lth  

Care P ro v id e rs  J o in t  U n d erw ritin g  A s s o c ia t io n  e s ta b lis h e d  under 

AS 2 1 .8 8 , who

(A ) w r it e s  any k in d  o f  In su ran ce  to which t h is  ch ap te r 

a p p lie s  under AS 2 1 .8 0 .0 2 0  In c lu d in g  the exchange o f r e c ip ro c a l 

o r ln te r ln s u ra n c c  c o n t ra c t s , and

(B ) i s  lic e n se d  to  t ra n s a c t  In su ran ce  in  t h is  s t a t e ■

* S e c . 6 . T h is  A ct tak e s  e f f e c t  im m ediate ly In  accordance w ith  AS 0 1 .-  

1 0 .0 7 0 (c ) .

SCS CSSSHB i( i6 U u d )
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1 5  § 3 7 1 3  COMMERCE AND TRADE 142

§ 3713. Authorization of appropriations
[See m ain  volume fo r  text o f  section]

(P u b .L  90-480, { 17, fo rm e rly  5 14. O ct. 21 , 1980, 94 S U L  2320 , ren u m b ered  } 18 by  P u b .L  
9S-602, 1 2, O ct. 20, 1988, 100 S taL  1786, ren u m b ered  } 17 b y  P ub .L . 99-602, { 9(eK l), O c t  20, 

1 9 8 6 ,1 0 0  S t a t  1797.)

5 3714. Spending authority 
No payments shall be made or contracts shall be entered into pursuant to the provisions of this chapter (other than sections 3710a, 3710b and 3710c of this title) except to such extent or in such amounts aa are provided in advance in appropriation

Acta.
(P u b .L  96-480, § 18, fo rm e rly  } 16, O c t  2 1 ,1 9 8 0 , 94 S t a t  2320, ren u m b ered  § 19 and  am ended  
b y  P u b .L  99-602, }{ 2, 9(bX13), O c t  20, 1986, 100 S t a t  1786, 1796, ren u m b ered  § 18 and  
am ended  by  P u b .L  99-602 , }{ 9<eXl), (4), O c t  20, 1986, 100 S ta t .  1797.)

Codification. A m endm ent by Jcclion 9(eX4) o f  1986 Amendment. Pub.L. 99-502, 5 5^X 13), 
P u b .L  99-502, directing tha t "sections 1», 12, added exception relating to  lections 3710a, 3710b
and 13” be substituted for "sections 12, 13, and  and 3 7 IC; o f  thia title.
14" w ai not executed In view o f  renum bering o f  P u b L  99-502, { 9(eX4), substituted reference*
aectloni 12. 13, and 14 o f  P u b .L  96-480 as to  M ctions I I ,  12 and 13 o f P u b .L  96-480 for
tec tiom  I I ,  12 and 13, reroectively, o f  P u b .L  references to  sections 12, 13 and 14 o f  P u b .L
96-480 by lection 9{eX 0 o r  P u b .L  99-502. 9C .80. See Codification note «et out under thia

Since both references translate as "sections 3710a, section.
3710b, and 3710: o f  this title", am endm ent by L eg lila tire  H istory , F o r legislative history and
section 9(e)(4) o f  P u b .L  99-502 resulted In no  purpose o f  Pub.L. 99-502, see 1986 U .S. Code
change in text. Cong, and Adm. News, p. 3442.

CHAPTER 64—METHANE TRANSPORTATION RESEARCH, 
DEVELOPMENT, AND DEMONSTRATION

L ibrary  References 
W ar and  N ational Em ergency «=*36, 40.
C J .S . W ar and N ational defense 44, 48.

§ 3803. Dutle* of Secretary of Energy
[See m ain  volume fo r  text o f  (a) and (I) J

(c) Assurance respecting scope of program activities 
In assuring the effective management of thia program, the Secretary shall have 

specific responsibility to ascertain that the program includes activities to—
[See m ain volume fo r  text o f  (1) to (7)]

(8) ascertain any changes in fuel supply patterns, Lax policies, and standards 
governing the manufacture of vehicles which are needed to facilitate the 
manufacture and use of methane-fueled vehicles.

[See m ain  volume fo r  text o f  (d)J

(As amended Pub.L 97-376, Title I, { 106(c), Dec. 21, 1982, 96 S U L  1820.)
1912 Amendment. Subscc. (c )(8 ). P u b .L

97-375 struck o u t "end  report to the Congreii 
on" after " is e c r 'iln " .

Legtslatiio H istory . F or legislative history snd 
purpose o f  Pub.L . 97-375, see 1982 U.S. Code 
Cong, and  A dm . N ew t, p. 3435.

Code o f Federal Regulations 
Review and certification o f agreements, tee 10 

C F R  478.1.

143 COMMERCE AND TRADE 15 § 3901

CHAPTER 65-LIABILITY RISK RETENTION

Sec.
3902. R l' m lion groups-

(r ,c) (See main volume for text].
(a , ,  jcum ents for subm inion to  S tate 

insurance com m inioners.
(e) Power o f  courts lo enjoin conduct.
(0  State pow en  to  enforce S tate laws.
(ft) S tates' au thority  to sue.
(h) State au thority  lo regulate o r  prohibit 

ow nership interests in risk retention 
groups.

3903. Purchasing groups.
(a) lo  (c) [See main volume for text).
(d) N o li::  to Stale insurance com mission­

ers o f  intent lo do business.
(e) Designation o f  agent for service o f

docum ents and process.

Sec.
(I) Purchases o f Insurance through li­

censed agents o r b ro k en  acting pu r­
suant lo  surplus lines laws.

(g) S tate pow en  to enforce State laws.
(hi States' authority to site.

3905. I. .rificatkm  concerning permissible State
authority .

(a) State m otor vehicle no-fault and m o­
to r vehicle financial responsibility 
laws.

(b) Applicability o f  exemptions.
(c) Prohibited insurance policy coverage.
(d) Stale au thority  to  specify scccyLible

m eans o f  establishing financial re­
sponsibility.

3906. Injunctive o rd c n  issued by U nited States
district courts.

L ibrary References 
Insurance 4*31.1.

"  Insurance } 91 et seq.

§ 3901. Definitions
(a) As used in this.chapter—

(1) "insurar.ee" means primary insurance, excess insurance, reinsurance, sur­plus lines insurance, and any other arrangement for shifting and distributing risk which is determined to Le insurance under applicable State or Federal Uw;
(2) "liability"—

(A) means legal liability for damages (including costs of defense, legal costs and fees, and other claims expenses) because of injuries to other persons, damage to their property, or other damage or loss to such other persons resulting from or arising out of—
(I) any business (whether profit or nonprofit), trade, product, servic­es (induing professional services), premises, or operations, or
(II) any activity of any State or local government, or any agency or political subdivision thereof; and

(B) docs not include personal risk liability and an employer’s liability with respect to ita employees other than legal liability ui.der the Federal Employ­ers' Lialv • Act (45 U.S.C. 51 ct seq.);
(3) "pen,,.„v; risk liability" meanB liability for damagec because of injury to any person, damage to property, or other loss or damage resulting from any personal, familial, or household responsibilities or activities, rather than from responsibilities or activities referred to in paragraphs (2XA) and (2)(B);
(4) "risk retention group" means any corporation or other limited liability association—

(A) whose primary activity consists of assuming and spreading all, or any portion, of the liability exposure of its group members;
(B) which is organized for the primary purpose of conducting the activity described under subparagraph (A);
(C) which—

(I) is chartered or licensed as a liability insurance company under the laws of a State and authorized to engage in the business of insurance under the laws of such State; or
(II) before January 1,1985, was chartered or licensed and authorized to engage in the business of Insurance under the laws of Bermuda or Cayman Islands and, before such date, had certified to the insurance commissioner of at least one State that it satisfied the capitalization requirements of such State, except that any such group shall be considered to be a risk retention group only if It has been engaged In business continuously since such date and only for the purpose of
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continuing to provide insurance to cover product liability or completed 
operations liability (as such terms were defined in this section before 
the date of the enactment of the Risk Retention Act of 1986);

(D) which does not exclude any person from membership In the group 
solely to provide for members of such a group a competitive advantage over 
such a person;
(E) which—

(I) has as its owners only persons who comprise the membership of the risk retention group and who are provided insurance by such group; 
or
(M) has as Its sole owner an orgnnir.ation which has as—

(I) its members only persons who comprise the membership of the risk retention group; and
(II) its owners only persons who cmtprise the membership of the risk retention group and who are provided insurance by such 

group;(F) whose members are engaged in businesses or activities similar or related with respect to the liability to which such members are exposed by virtue of any related, similar, or common business, trade, product, services, 
premises, or operations;
(3) whose activities do not include the provision of insurance other 

than—
(I) liability insurance for assuming and spreading all or any portion 

of the similar or related liability exposure of its group members; and
(II) reinsurance with respect to the similar or related liability expo­

sure of any other risk retention gnup (or any member of such other group) which is engaged in businesses or activities so that such group (or member) meets the requirement described in subparagraph (F) for membership in the risk retention group which provides such reinsur­
ance; and

(H) the name of whuS includes the phrase "Risk Retention Group". 
(&) "purchasing group" means any group which—

(A) has as one of its purposes the purchase of liability insurance on a 
group basis;
(B) purchases such insurance only for its group members and only to cover their similar or related liability exposure, as described in subpara­

graph (C);
(C)' is composed of members whose businesses or activities are similar or related with respect to the liability to which members are exposed by virtue of any related, similar, or common business, trade, product, services, 

premises, or operations; and
(D) is domiciled in any State;

(6) "State" means any State of the United States or the District of Columbia; 
fid
(7) "hazardous financial condition" means that, based on its present or reasonably anticipated financial condition, a risk retention group is unlikely to 

be able—
(A) to meet obligations to policyholders with respect to known claims and 

reasonably anticipated claims; or
(B) to pay other obligations in the normal course of business,

(b) Nothing in this chapter shall be construed to affect either the tort law or the law governing the interpretation of insurance contracts of any State, and the 
definitions of liability, personal risk liability, and insurance under any State law shall not be applied for the purposes of this chapter, including recognition or qualification 
of risk retention groups or purchasing groups,
(Aa  am ended  P u b .L  98-193, Dec. 1, 1983, 97 S U L  1344; P u b .L  9 9 -M 3 , J§ 3, 4, 12(b), O c t  27, 
1986, 100 S U L  3170-3172, 3177.)

1983 Amendment. Sub*ee. (b). Pub.L. 98-193 the law governing the Interpretation o f Insurance
■ubatltuted provlilon tha t nothing In th li chapter cnn lrac ti o f any S tair, and tha t the dednltlona of
would be conatm ed to  affect either the tort law or product liability ami product liability Iniuranoe

under any Stale law would not be applied hr the 
purpo te i o f thie chapter, Including recognition or 
qualification of Hilt, retention group* o r purchas- 
ing group* for proviilon tha t the definition o f 
product liability in th ii aeclion would not be 
conilrued to  affect either the tort law o r the law 
governing the in terprela 'ton  o f  Im urance contract* 
of any State.

Reference! In T eat. T he date o f  the enactm ent 
of the Risk Retention A ct o f  1986, referred '.o In 
lubiec. (a)(4KC)(il), probably refer* to  the dele o f 
the enactm ent n f  the Risk Retention A ,r„ HnrnM  
of I98<> (Pub.L. 99-363) which waa approv. O ",
27, 1986.

Effective Date o f 1986 Amendment. Section 
11(a), (b) or P u b .L  99-363 provided that:

"(a) General rule.— Subject to subsection (b),
Ibis Act [enacting see tons 3903 and 3906 o f  this 
title, am ending this aeclion and sections 3902 and 
3903 o f  this title and sections 9671-9675 o f  Title 
42, T he Public H ealth and Welfare, and enacting 
provisions sel out as notes under this lectio-, and 
sections 9671 o f T itle 42) shall lake effect on the 
date o f its enactm ent [Oct. 27, 1986).

"(b) Special rule regarding feasibility study. 
—The provisions o r  section 3(d) o f  the Liability 
Risk Retention A ct o f  1986 [section 3902(d) of 
this title] (as added by section 5(b) o f  this Act), 
relating to  the submission o f  a  feasibility study, 
shall not apply w ith respect to  any line o r classifi­
cation o f  liability insurance which—

'W  was defined in the P roduct Liability 
Risk Retention A ct o f  1981 [this chapter] be­
fore the dale o f Ihe enactm ent o f  this A ct [Oct.
27, 1986); and 

"(2) was offered before such date o f  enact­
ment by any risk retention group which has 
been chartered and - crating for not less than 3 
years before such d .te  o f enactm ent (Oct. 27, 
’986]."
Short T itle o f 1986 Amendment. Section I o f 

P ub .L  99-563 provided that: "This A ct [enacting 
sections 3905 and 3906 o f  this title, amcndir.g this 
section, sections 3902 and 3903 o f this title, the 
short title note under this section, and sections 
9671 to 9675 o f  T itle 42, T he Public Health and 
Welfare, and enacting provisions set out as notes 
under this section and section 9671 o f  T itle 42] 
mav be cited a t Ihe ’Risk Reter .Ion A m endm ents 
ol : y86V‘

Short T itle . Section I ol P u b .L  97-45, as 
amended P u b .L  99-563, 5 11(a), O ct. 27, 1986,
ICO Stat. 3177, provided that: "T his A ct [this 
chapter] may be cited as the ‘Liability Risk Reten­
tion Act o f 1986’."

Oversight o f Implem entation o f R isk Retention 
Amendments o f  1956; Reports to Congress. Sec­
tion 10 o f P u b .L  99-363 provided that:

"(a) In  general.—(1) N ot la ter than September 
I, 1987, and not later than Septem ber I, 1989, the 
Secretary o f  Commerce shall subm it reports to the 
Congress concerning im plem entation o f  this Act 
[sec Short T itle o f  1986 A m endm ent note under 
this section].

"(2) Such reporl shall be based on—
“(A) the Secretary1* consultation with State 

Insurance com mltsloners, risk retention groups, 
p u rchu lng  group*, and o ther interested parties; 
and
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“ (II) the Secretary’s analysis o f o ther Infot- 
m etlon available to the Secretary.
“ (b) Contents o f the report.—T he report shall 

describe the Secretary's views concerning—
“(1) ihe contribution o f this A ct [see Short 

Title of 1986 A m endm ent note under this sec­
tion] toward resolution o f problem* r 'a llng to 
Ihe unavailability and unaffordabillty o f  liability 
Insurance;

"(2) the eatenl to  which Ihe structure of 
regulation and preem ption established by this 
A ct [see Short T itle o f 1986 A m endm ent note 
under this section] Is satisfactory;

"(3) the extent to  w hich, In the Implementa­
tion o f this Act [see Short T itle o f  1986 A m end­
m ent note under this section], the public Is 
protected from unsound financial practices and 
o ther com mercial abuse* involving risk reten­
tion groups and purchasing group*;

“(4) the causes o f  any financial difficulties of 
risk retention groups and purchasing group*;

"(5) the eatenl to  which risk retention group* 
and purchasing group* have been discriminated 
against under S tate laws, practices, and proce­
dures contrary  to the provisions and,underiying 
policy o f  this Act [see Short T itle o f  1986 
A m endm ent note under this section] and the 
Product Liability Risk Retention A ct [see Short 
T itle note under this section] (as am ended by 
this Act); and 

“ (6) such o ther com ments and conclusions a* 
Ihe Secretary deems relevant to  assessment o f 
the Implementation o f this Act [sec Short T itle 
o f  1986 Amendm ent note under this section]." 
S ta le  Powers and A uthorities under P u b .L  

99-563 Additional to  Powers and A uthorities un­
der CERCLA . Powers and  authorities o f States 
under am endm ents to  this chapter by P u b .L  
99-563 additional to powers and authorities under 
Comprehensive Environmental Response, Com ­
pensation, and Liability Act o f 1980, see section 
210(b) o r  Pub.L. 99-499, as added by section 
11(c)(1) o f  Pub.L. 99-363, set out as a note under 
section 9671 o f  T itle 42, The Public H ealth  and 
Welfare.

O ther Federal Environmental Law*. Section 
11(cX2) o f  P u b .L  99-563 provided tha t: "N o th ­
ing In th is Act [see Short Title o f  1986 A m end­
ment note under this section] shall be construed, 
interpreted o r  applied to  dim inish the obligations 
o f  any person to establish o r  m aintain evidence o f 
financial responsibility o r otherwise com ply with 
any o f  the requirements o f  Federal environmental 
laws, including but not limited to  the Com prehen­
sive Environm ental Response, Compensation and 
Liability A ct o f  I960 [42 U .S .C A . { 9601 et seq.] 
nnd the Solid W aste Disposal Act [42 U .S .C A .
} 6901 et seq.]."

Legislative H istory . F or legislative history and 
purpose o r  P u b .L  98-193, see 1983 U.S. Code 
Cong, and  Adm. News, p. 2075. See, also, P u b .L  
99-363, 1986 U.S. Code Cong, and A dm . News, 
p. 3303.
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N otes of D td r lo m  
1. Product liability c o v tra f t  

Subject m atter o f Insurance provided to num ber 
home h u lld rn  to  rtlm burs* them tor lot*** arising 
out of structural d tfaets and builder default under
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home w arranty  « u  product liability coverage 
within icope o r  the Product Liability R lik  Reten­
tion Act o f 1981, { 2 et icq , •> em ended. 15 
U.S.C.A. (  3901 el jeq., even though entity  pro- 
vldlng luclt Iniurance undertook to provide cover­
age applicable only to  risk, dam age to  or lo u  of

product, which would not generally be recognized 
as products liability ritk. H om e W arranty Corp. 
v. Caldwell, C .A .I I (On.) 1985, 777 P.2d 1455, 
rehearing denied 794 P.2d 687, certiorari denied 
107 S.Ct. 183.
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§ 3902. Rtak retention groups
( a )  E x e m p tio n !  f ro m  S ta te  Inwa, ru le a , r e g u l a t i o n ,  o r  o rd e r !

Except na provided In thl, section, a rink retention group la oxnntpt from ttny State Inw, rule, regulation, or order to the extent thnt such law, rule, regulation, or order 
would—(J) make unlawful, or regulate, directly or Indirectly, the operation of n risk retention group except that the jurisdiction in which it is chartered may regulate the formation and operation of such a group and any State may require such a 

group to—
[Sec m ain volume fo r  text o f  (A) and (II)]

(C) participate, on a nondiscriminatory basis, in any mechanism estab­
lished or authorized under the law of the State for the equitable apportion­ment among insurers of liability insurance Iobscb and expenses Incurred on 
policies written through such mechanism;
(D) register with and designate the State-insurance commissioner as its 

agent solely for the purpose of receiving service of legal documents or 
process;
(E) submit to an examination by the State insurance commissioner in any State in which the group is doing business to determine the group's 

financial condition, if—
' (1) the commissioner of the jurisdiction in which the group is char­tered has not begun or has refused to initiate nn examination of the 
group; and
(II) any such examination shall be coordinated to avoid unjustified 

duplication and unjustified repetition;
(F) comply with a lawful order Issued—

(ij in a delinquency proceeding commenced by the State Insurance commissioner if there has been a finding of financial impairment under 
subparagraph (E); or
(11) in a voluntary dissolution proceeding;

(G) comply with any State law regarding deceptive, false, or fraudulent 
acta or practices, except that if the State seeks an injunction regarding the conduct described in this subparagraph, such injunction mu3t be obtained 
from a court of competent jurisdiction;
(H) comply with nn injunction issued by a court of competent jurisdiction, 

upon a petition by the Stale Insurance commissioner alleging that the group is in hazardous financial condition or is financially impaired; and
(I) provide the following notice, in lO-p-’nt type, in nny Insurance policy 

issued by such group:
"NOTICE

"This policy is issued by your risk retention group. Your risk retention group may not be subject to all of the insurance laws and regulations of your State. State insurance insolvency guaranty funds are not available fnr your risk retention 
group."
(b ) S cope o f  e x e m p tio n !

The ex- iptions specified in subsection (a) of this section apply to laws governing 
the insu .;<.e business pertaining to­

ll i linbility insurance coverage provided by a risk retention group for—
(A) such group; or
(B) any person who is a member of such group;

(2) the snle of linbility insurance coverage for a risk retention group; and
(3) the provision of—
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(A) insurance related services;
(B) management, operations, and investment activities; or
(C) loss control and clnims administration (including loss control and claims administration services for uninsured risks retained by any member of such group);

for a risk retention group or any member of such group with respect to liability for which the group provides Insurance.
[See main volume fo r  text o f  (e)]

(d )  D o c u m e n t!  f o r  lu b m la i ln n  to  S ta te  In s u ra n c e  c o m m is s io n e r !

Each risk retention group shall submit-—
(1) to the insurance commissioner of the State in which It is chartered—

(A) before it may offer insurance in any State, a ptan of operation or a feasibility study which includes the coverages, deductibles, coverage limits, rntes, and rating classification systems for each line of insurance the group intends to offer; and 
(13) revisions of such plan or study if the group intends to offer nny additional lines of liability insurance;

12) to the insurance commissioner of each State in which it intends to do business, before it may offer insurance in such State—
(A) a copy of such plan or study (which shall include the nnme of the State in which it is chartered and its principal place of business); and
(B) a copy of any revisions to Buch plan or study, as provided in 

paragraph (1KB) (which shall include any change in the designation of the State in which it is chartered); and
(3) to the insurance commissioner of each State in which it is doing business, a copy of the group’s annual financial statement submitted to the State in which the group is chartered as an insurance company, which statement shall be certified by an independent public accountant and contain a statement of opinion on loss and loss adjustment expense reserves mnde by—

(A) a member of the American Academy of Actuaries, or
(B) a qualified loss reserve specialist.

(e )  P o w e r  o f  c o u r ts  to  e n jo in  c o n d u c t

Nothing in this section shall bt construed to affect the authority of any Federal or State court to enjoin—
(1) the solicitation or sale of insurance by a risk retention group to any person who is not eligible for membership in such group; or
(2) the solicitation or snle of insurance by, or operation of, a risk retention group thnt is in hazardous financial condition or is financially impaired.

(O  S ta te  p o w ers  to  e n fo rc e  S ta te  law«

(1) Subject to the provisions of subsection (aXIKG) of this section (relating to injunctions) and paragraph (2), nothing in this chapter shall be construed to affect the authority of c ;y State to make use of any of its powers to enforce the laws of such State with respect to which a risk retention group is not exempt under this chapter.
(2) If a State seeks an injunction regarding the conduct described in paragraphs(1) and (2) of subsection (e) of this section, such injunction must be obtained from a Federal or State court of competent jurisdiction.

(g) S t a t c i '  a u th o r i ty  to  au e

Nothing in this chapter shall affect the authority of any State to bring an action in any Federal or State court.
(h )  S ta te  a u th o r i ty  to  re g u la te  o r  p ro h ib i t  o w n e rs h ip  In te re s t !  In  r i s k  r e te n t io n  g ro u p s  

Nothing in this chapter shall be construed to affect the authority of nny State toregulate or prohibit the ownership interest in a risk retention group by an insurance company In that State, other than in the case of ownership interest in a risk retention group whose mcmbors are Insurance companh’s.
(Ai amended Pub.U 09-M3, || 6,7, R(a), 12(f), Oct. 27,1936,100 Stat. 3172,3178,8178.)
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L tflx la tlr i H istory , F o r legislative history tn d  
purpose o f P u b .L  99-563, see 1986 U.S. Code 
Cong. >nd A dm . N ew i, p . 3303.

N o tts  of D ccliloni 

exem ption from l is t s  control 2 
Homo b u lld tn  Inxursnce 1

1, Horns builders Insurance 
In action brought sg tln s l Stste Insurance C om ­

missioner seeking Injunctive relief tn d  s  declarato­
ry Judgment thx t entity providing Insurance to  
member hom e builden  to  reimburse them  for 
losses (ris ing  out o f structural defects during  first 
ten years after sale o f house sod  coverage for 
builder default under home w arranty w u  s  risk 
retention group under th is chapter, issue o f  fact 
was n ise d  os to whether entity, which could rely 
upon coverage for major structural defects but not 
coverage for builder default under hom e w arranty

to  dem onstrate tha t it was ■ risk retention gtoup, 
wits •  llrm  w bosr prim ary activity corslsted  of 
M ium lng and spreading product liability risk ex­
posure o f  its group members, thereby precluding 
sum m ary Judgment. H om e W arranty Corp. v. 
Elliott, D .C .D el.l')83. 572 F.Supp, 1059.

2. Exemption from .lata control 
W hen s risk retention group form ulate! a pro­

gram  for purpose o f  spreading the  product liabili­
ty risks o f  Its members, Inclusion o f  a n d lliry  
provisions necessnry to  the viability o f  the pro­
gram  does not rrrn ler the program  o r  any segment 
thereof subject to regulations by the slate; thus, 
program  for insuring new homes against product 
liability risks was exempt from xtate regulation 
even though It contained a provision allowing 
insurer to  seek reimbursement from the builder if 
bu ilder defaulted on his obligations under its w ar­
ranty Issued for the first two years o f the program . 
H om e W arranty Corp. v. Eiliotl, D.C.Del.1984, 
585 F.Supp. 443.

§ 3903. Purchasing group*
(a )  E x e m p tio n !  fro m  S ta te  Inwa, ru le s , r e g u la tio n s , o r  o rd e ta

Except as provided in this section and section 3905 of this title, a purchasing group is exempt from any State law, rule, regulation, or order to the extent that such law, 
rule, regulation, or order would—

[See m ain volume fo r  ‘ext o f  (1) to (8)]

(b) S co p e  o f  ex e m p tio n !

The exemptions specified in subsection (a) of this section apply to—
(1) liability Insurance, provided to—

(A) a purchasing group; or
(B) any person who is a member of a purchasing group; and

(2) the provision of—
(A) liability coverage;
(B) insurance related services; or
(C) management services;

to a purchasing group or member of the group.
[See m ain  volum e fo r  text o f  (c) ]

(d ) N o tic e  to  S ta te  In s u ra n c e  c o m m iss io n e r*  o f  I n te n t to  d o  b u s in e ss

(1) A purchasing group which intends to do business in any State shall furnish notice of such intention to the insurance commissioner of such State. Such notice—
(A) shall identify the State in which such group is domiciled;
(B) shall specify the lines and classifications of liability insurance which the

purchasing group intends to purchase;
(C) shall identify the Insurance company from which the group intends to purchase insurance and the domicile of Buch company; and
(D) shall identify the principal place of business of the group.

(2) Such purchasing group shall notify the commissioner of any such State as toany subsequent changes in any of the items provided in such notice.
(e )  D e s ig n a tio n  o f  a g e n t f o r  se rv ic e  o f  d o c u m e n t*  a n d  procenx

A purchasing group shall register with and designate the State insurance commis­
sioner of each State in which it does business as ita agent solely for the purpose of receiving service of legal documents or process, except that such requirement shall 
not apply in the case of a purchasing " oup—

(1) which—
(A) was domiciled before April 1, 1080; and
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(B) Is domiciled on nnd after September 25,1981;
In nny State of tho United States;
(2) which—

(A) before September 25, 1981, purchased insurance from an insurance carrier licensed in any State; and
(B) since September 25, 1981, purchases its insurance from an insurance carrier licensed in nny Stale;

(3) which was n purchasing grcip under the requirements of this chapter be­fore October 27,1985; and
(4) as long as such group docs not 'nsurance that was not autho­

rized for purposes of an exemption under this chapter in effect before October 27,198G.
(O  P u rc h a s e *  o f  I n tu r r .n c e  th ro u g h  llcen aed  ag e n t*  o r  b ro k e r*  a c t in g  p u r s u a n t  t o  s u rp lu s  

line*  law*

A purchasing group may not purchase insurance from s risk retention group that is not chartered in a State or from an insurer not admitted in the State in which the purchasing group is located, unless the purchase is effected through a licensed agent or broker acting pursuant to the surplus lines laws and regulations of such State.
(g) State power* to enforce State lawx
Nothing in this chapter shall be construed to affect the authority of any State to make use of any of its powers to enforce the laws of such State with respect to which a purchasing group is not exempt under this chapter.

(h) State*' authority to *ue
Nothing in this chapter shall affect the authority of any State to bring an action in any Federal or State court

(As amended Pub.L 99-563, 55 6, 8(b), 12(d), Oct 27, 1986, 100 Stat 3174, 3175, 3178.)
LegUIitlve H lito ry . For legislxlive history *nd 

purpose o f P u b .L  99-563, s «  1986 U.S. Code 
Cong, and A dm . Newx, p. 3303.

} 3905. Clarification concerning permissible State authority
(s) State motor vehicle no-fault and motor vehicle financial reaponiiblllty laws
Nothing in this chapter shall be construed to exempt a risk retention group or purchasing group authorized under this chapter from the policy form or coverage 

requirements of any State motor vehicle no-fault or motor vehicle financial responsi­bility insurance law.
(b) Applicability of exemption*
The exemptions provided under this chapter shall apply only to the provision of liability insurance by a risk retention group or the purchase of liability insurance by a purchasing group, and nothing in this chapter shall be construed to permit the provision or purchase of any other line of insurance by any such group.

(e) Prohibited Insurance policy coverage
The terms of nny inRurnnce policy provided by a risk retention group or purchased by a purchasing group shall not provide or be construed to provide insurance policy coverage prohibited generally by State statute or declared unlawful by the highest ccurt of the State whose law applies to such policy.

(d) State nuthorlty to specify acceptable mean* of establishing financial responsibility
Subject to the provisions of section 3902(a)(4) of this title relating to discrimina­tion, nothing in this chapter Rhall be construed to preempt the authority of a State to specify acceptable means of demonstrating financial responsibility where the State has required a demonstration of financial responsibility as a condition for obtaining a license or permit to undertake specified activities. Such means may include or exclude Insurance coverage obtained from an admitted insurance company, an excess 

linns compnny, a risk retention group, nr »ny other source regarding* of whsth,*!/
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CHAPTER 6S—PRODUCT LIABILITY RISK RETENTION

Sec. '?*■'
3901. Definitions,
3902. Risk retention groups.

(a) Exemptions from State laws, rules, regulations, or orders
(b) Scope of exemptions.
(c) Licensing of agents or brokers for risk retention groups.

3903. Purchasing groups. ^
(a) Exemptions from State laws, rules, regulations, or orders!
(b) Scope of exemptions. • £*
(c) Licensing of agents or brokers for purchasing groups.

3904. Securities laws.
(a) Ownership interest of members in risk retention
(b) Investment companies.
(c) State blue sky laws.

§ 3901. Definitions
(a) As used in this chapter—

(1) “completed operations liability" means liability arising out 
installation-, maintenance, or repair of any product at a site which is 
owned or controlled by—

(A) any person who performs that work; or
(B) any person who hires an independent contractor to 

that work;
but shall include liability for activities whicL are completed or 
doned before the date of the occurrence giving rise to the liability;

(2) “insurance” means primary insurance, excess insurance, 
ance, surplus lines insurance, and any other arrangement for 
and distributing risk which is determined to be insurance under 
cable State or Federal law;

(3) “product liability” means liability for damages because of 
personal injury, death, emotional harm, consequential economic 
age, or property damage (including damages resulting from the loss 
use of property) arising out of the manufacture, design, 
distribution, packaging, labeling, lease, or sale of a product, but 
not include the liability of any person for those damages if the 
involved was in the possession of such a person when the incident 
ing rise to the claim occurred;

(4) “risk retention group" means any corporation or other 
liability association taxable as a corporation, or as an insurance 
ny, formed under the laws of any >7tate, Bermuda, or the Cayman 
lands—
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(A) whose primary activity consists of assuming and spreading 

all, or any portion, of the product liability or completed operations 
liability risk exposure of its group members;

(B) which is organized for the primary purpose of conducting 
the activity described under subparagraph (A);

(C) which is chartered or i'censed as an insurance company and 
authorized to engage in the business of insurance under the laws of 
any State, or which is so chartered or licensed and authorized be­
fore January 1, 1985, under the laws of Bermuda or the Cayman 
Islands, except that any group so chartered or licensed and author­
ized under the laws of Bermuda or the Cayman Islands shall be 
considered to be a risk retention group only after it has certified to 
the insurance commissioner of at least one State that it satisfies the 
capitalization requirements of such State;

(D) which does not exclude any person from membership in the 
group solely to provide for members of such a group a competitive 
advantage over such a person; and

(E) which is composed of members each of whose principal ac­
tivity consists of the manufacture, design, importation, distribu­
tion, packaging, labeling, lease, or sale of a product or products;

(5) “purchasing group” means any group of persons which has as 
one of its purposes the purchase of product liability or completed oper­
ations liability insurance on a group basis; and

(6) “State” means any State of the United States or the District of 
Columbia.

(b) The definition of “product liability” in paragraph (4) of subsection (a) 
of this section shall not be construed to affect either the tort law or the law 
governing the interpretation of insurance contracts of any State.
(Pub.L. 97-45, § 2, Sept. 25, 1981, 95 Stat. 949.)

Historical Note
Short Title. Section 1 of Pub.L. 97-45 Legislative History. For legislative history 

provided that: "This Act [this Aapter] may and purpose of Pub.L 97-45, see 1981 U.S. 
be cited as the ‘Product Liability Risk Reten- Code Cong, and Adm.News, p. 1432. 
lion Act of 19817'

§ 3902. Risk retention groups

Exem ptions from State law s, ru les, regulations, or orders

(a) Except as provided in this section, a risk retention group is exempt 
from any State law, rule, regulation, or order to the extent that such law, 
rule, regulation, or order would—

(1) make unlawful, or regulate, directly or indirectly, the operation 
of a risk retention group except that the jurisdiction in which it is 
chartered may regulate the formation and operation of such a group 
and any State may require such a group to—
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it-comply with the unfair claim settlement practices law of the 1

(B) pay, on a nondiscriminatory basis, applicable premium and 
other taxes which are levied on admitted insurers and surplus lines 
insurers, brokers, or policyholders under the laws of the State;

(C) participate, on a nondiscriminatory basis, in any mechanism 
established or authorized under the law of the State for the equita­
ble apportionment among insurers of product liability or complet­
ed operations liability insurance losses and expenses incurred on . 
policies written through such mechanism;

(D) submit to the appropriate authority reports and other infor- 5 
mation required of licensed insurers under the laws of a State relat-'i. 
ing solely to product liability or completed operations liability in- •; 
surance losses and expenses;

(E) register with and designate the State insurance commission- 
er as its agent solely for the purpose of receiving service of legal v 
documents or process, and, upon request, furnish such commis- 
sioner a copy of any financial report submitted by the risk reten- ;y£ 
tion group to the commissioner of the chartering or licensing juris- ^  
diction; "V

(F) submit to an examination by the State insurance commis;1'#  
sioner in any State in which the group is doing business to deter/%  
mine the group’s financial condition, if— ;

(i) the commissioner has reason to believe the risk retention, 
group is in a financially impaired condition; and

(ii) the commissioner of the jurisdiction in which the group 
is chartered has not begun or has refused to initiate an exami- S  
nation of the group; and '' •#

(G) comply with a lawful order issued in a delinquency proceed- ‘ T 
ing commenced by the State insurance commissioner if the com- •>/ 
missioner of the jurisdiction in which die group is chartered has i  
failed to initiate such a proceeding after notice of a finding of fi- fi­
nancial impairment under subparagraph (F) of this paragraph; 3

(2) require or permit a risk retention group to participate in any in- 
surance insolvency guaranty association to which an insurer licensed in - 
the State is required to belong; (i

(3) require any insurance policy issued to a risk retention group or 
any member of the group to be countersigned by an insurance agent or 
broker residing in that State; or

(4) otherwise discriminate against a risk retention group or any of its 
members, except that nothing in this section shall be construed to affect 
the applicability of State laws generally applicable to persons or corpo­
rations.
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Sco p e  of exemption*

(b) The exemptions specified in subsection (a) of this section apply to—
(1) product liability or completed operations liability insurance cov­

erage provided by a risk retention group for—
(A) such group; or
(B) any person who is a member of such group;

(2) the sale of product liability or completed operations liability in­
surance coverage for a risk retention group; and

(3) the provision of insurance related services or management ser­
vices for a risk retention group oir any member of such group.

L icensing  of agents or brokers for risk retention groups

(c) A State may require that a person acting, or offering to act, as an 
agent or broker for a risk retention group obtain a license from that State, 
except that a State may not impose any qualification or requirement which 
discriminates against a nonresident agent or broker.
(Pub.L. 97-45, § 3, Sept. 25, 1981, 95 Stat. 950.)

Historical Note
Legislstire History. For legislative history 

and purpose of Pub.L. 97-45, see 1981 U.S.
Code Cong, and Adm.News, p. 1432.

§ 3903. Purchasing groups

Exem ptions from State lawa, rules, regulations, or orders

(n) Except as provided in this section, a purchasing group is exempt from 
any State law, rule, regulation, or order to the extent that such law, rule, 
regulation, or order would—

(1) prohibit the establishment of a purchasing group;
(2) make it unlawful for an insurer to provide or ofTer to provide 

insurance on a basis providing, to a purchasing group or its members, 
advantages, based on their loss and expense experience, not afforded to 
other persons with respect to rates, policy forms, coverages, or other 
matters;

(3) prohibit a purchasing group or its members from purchasing in­
surance on the group basis described in paragraph (2) of this subsec­
tion;

(4) prohibit a purchasing group from obtaining insurance on a group 
basis because the group has not been in existence for a minimum period 
of time or because any member has not belonged to the group for a 
minimum period of time;

(5) require that a purchasing group must have a minimum number 
of members, common ownership or affiliation, or a certain legal furm;
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(6) require that a certain percentage of a purchasing group must ob­
tain insurance on a group basis;

(7) require that any insurance policy issued to a purchasing group or 
any members of the group be countersigned by an insurance agent or 
broker residing in that State; or

(8) otherwise discriminate against a purchasing group or any of its 
members.

Sco p e  of exemptions

(b) The exemptions specified in subsection (a) of this section apply to—
(1) product liability or completed operations liability insurance, and 

comprehensive general liability insurance which includes either of these 
coverages, provided to—

(A) a purchasing group; or
(B) any person who is a member of a purchasing group; and

(2) the provision of—
(A) product liability or completed operations insurance, and 

comprehensive general liability coverage;
(B) insurance related services; or 
(O  management services;

to a purchasing group or member of the group.

Licensing of agents or brokers for purchasing groups

(c) A State may require that a person acting, or offering to act, as an 
agent or broker for a purchasing group obtain a license from that State, 
except that a State may not impose any qualification or requirement which 
discriminates against a nonresident agent or broker.
(Pub.L. 97-45, § 4, Sept. 25, 1981, 95 Stat. 951.)

Historical Note
Legislative History. For legislative history 

and purpose of Pub.L. 97-45, see 1981 U.S.
Code Cong, and Adm.News, p. 1432.

(b) A risk retenti 
company for purpcw 
80a-1 ct seq.).

(c) The ownershi) 
be considered securi 
(Pub.L. 97-45, § 5. S

References in Text- 1
pany A ct ofl940, reject
title I of Act Aug• ~  1 789, which is classified I 
80a-l et seq. of this tit*

T I T L E  11

§ 3904. Securities laws

Ownership Interests of m em bers In risk retention groups

(a) The ownership interests of members in a risk retention group shall 
be—

(1) considered to be exempted securities for purposes of section l i e  
of this title and for purposes of section 78/ of this title; and

(2) considered to be securities for purposes of the provisions of sec­
tion 77q of this title and the provisions of section 78j of this title.
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Investment com panies

(b) A risk retention group shall not be considered to be an investment 
company for purposes of the Investment Company Act of 1940 (15 U.S.C. 
8 0 a-1 et seq.).

State blue sky  laws

(c) The ownership interests of members in a risk retention group shall not 
be considered securities for purposes of any State blue sky law.
(Pub.L. 97-45, § 5, Sept. 25, 1981, 95 Slat. 952.)

Historical Note
References In Text. The Investment Com­

pany Act of 1940, referred to in subsec. (b), is 
title I of Act Aug. 22, 1940, c. 686, 54 Stat. 
789, which is classified principally to section 
80a-1 et seq. of this title.

Legislative History. For legislative history 
and purpose of Pub.L. 97-45, see 1981 U.S. 
Code Cong, and Adm.News, p. 1432.
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The Association of Trial law yers of 
America w as founded a s  the Na­
tional Association of C laim ants' 
Com pensation Attorneys in 1945. 
The objectives and goals of the A s ­
sociation are to uphold and defend 
•he pnnciplcs of the Constitution of 
,.e United States; to advance the 

science of lunsprudence; to tram in 
all fields and  pha se s  of advocacy; 
to prom ote the administration of 
justice for the public good; to up ­
hold the honor and dignity of the 
profession of law; and especially to 
advance the cau se  of those whi 
r e  dam aged in person  or proper- 
y and who m ust seek redress there- 

for; to encourage  mutual support 
and cooperation am ong  m em bers 
o f the bar; and to uphold and im­
prove the aoversary system  and 
trial by jury.

Voting m em bersh ip in the A s ­
sociation is open only to those who 
represent plaintiffs in civil tnals and 
defendants in cnmmal tnals. Voting 
m em bers m ust be  "com mitted and 
devoted to the concept of a fair 
tnal. the adversary system , and a 
just result for the injured, the ac­
cused, and those w hose  rights are 
jeopardized."

Justice is the end of 
government. It is the 
end ol civil society. It 
ever has been, and 

ever will be pursued, 
until it be obtained, or 
until liberty be lost in 

the pursuit.
J r s m «  M s d i io n  

T h e  F e d e r a l is t  N o . 51  (1 7 8 8 )

The Insurance 
Industry Hides in 
a  Fog ol Statistics
In  1 9 8 5 ,  in su re r s ' n e t  in com e , a c ­
c o rd in g  to  th e  U n ited  S ta te s  G e n e r­

al A c c o u n t in g  O ffice, s o a re d  to  an  
a s t o n is h in g  $ 1 9  billion. T h is  w a s  

d u r in g  the  pe riod  w h e n  the  industry 

w a s  b e m o a n in g  d ie  'f a c t "  that it 
w a s  s u ffe r in g  re c o rd  lo s s e s .

In su re r s  pu t m o n e y  into a  lo s s  re­

se rv e  n o t  o n ly  to  p a y  c la im s  liled 
tha t m a y  n e v e r  b e  pa id  b u t  a lso  to 
p ay  c la im s  that might b e  filed—  >nd 
d e d u c t  th e  lo s s  re se rve s, w h ich  are 

ava ilab le  fo r  in ve stm en t, a s  a  b u s i­
n e s s  e x p e n se . Then , the  in su re r s  

a re  a llow ed  to  c la im — a s  ind iv idual 

In ve sto rs  c a n n o t  d o — that the m o n ­

e y  they  m a k e  o n  in v e s tm e n ts  is  no t  

rea lly in com e .
The details are on 

pages 8 and 9.

Juries Help Make Lile 
Safer for All of Us
D o c to r s  d o n 't  d isc ip line  the ir c o l­

le a g u e s  w h o  d o  h a rm  to  patients, 

m a n u fa c tu re rs  sa c r if ic e  s a fe t y  to  

profit, e m p lo y e r s  h ire  p e o p le  w h o  
a re  a  m e n a c e  to  the  p ub lic— a n d  ju­

r ie s  tell all o f  th e m  tha t th is  ju st 

w o n ’t do.
Ju ro rs, se e k in g  n o th in g  for th e m ­

se lve s. s e e k  on ly  to  e n s u re  that all 

c it ize n s  a re  treated  fairly a n d  that 
w ro n g d o e r s  a re  he ld  to  a cc o u n t.

T h e  jury h a s  b e e n  r igh t ly  ca lled  

the c o n sc ie n c e  o f the  co m m u n ity . 

Ju ro rs  e n su re  that c o m m u n ity  s ta n ­

d a rd s  o f  ju st ice  a re  m a in ta ined .

The story begins on 
pages 10 and 11.

The Jury Speaks for 
> the American People
: J u r ie s  e m b ra c e  c o m m u n ity  va lues, 

g iv e  o rd in a ry  c it iz e n s  a  vita l rota in  
■t go ve rn m e n t, a n d  ap p ly  their co lle c­

tive w isd o m  to  the  fair re so lu tion  o f 

ha rd  c a se s. T h e y  d o  a  g o o d  job, too. 

A  s tu d y  b y  th e  In stitu te  o f  C ivil J u s ­

tice  o f  the  R a n d  C o rp o ra t io n  sa y s,  
"O u r  re se a rc h  s h o w s  that juries a re  

u su a lly  s e n s ib le  a n d  tha t the ir d e c i­
s io n s  h a v e  b e e n  re m a rka b ly  stab le  

o ve r 2 0  y e a rs.” T h e  jury, s a y s  C hief 

J u st ice  R e h n q u is t ,  " r e p re se n t s  the  

la y m a n ’s  c o m m o n  se n se . "
You'll find the facts 
on pages 4 and 5.

Equal and  exact 
justice to all men, 
of whatever state 

or persuasion, religious 
or political.
T h o m a s  J e f f e r s o n  

F i r s t  In a u s u r a l  A d d r e s s ,  M a r c h  4 ,1 8 0 1

Court Filings 
Keep Pace With 
Population Growth
T h e  N a t io n a l C e n te r  fo r  S t a te  

C o u r t s  in  a  re c e n t  s tu d y  fo u n d  " n o  

e v id e n ce  to  su p p o r t  th e  e x is te n ce  

o f  a  nationa l 'lit ig at ion  e x p lo s io n ' in 

s ta te  c o u r t s . "  T h e  N a t iona l A s s o c i ­

a tion  o f  A tto rn e y s  G e n e ra l reports. 
' 'T h e  fa c t s  d o  n o t  b e a r  o u t  the  alle­

g a t io n s  o f  a n  'e x p lo s io n ' in  litiga­

t ion ." R e se a rc h e rs  a t the  Un iversity 

o f  W is c o n s in  p o in t  o u t  that A m e r i­

c a n s  d o  n o t  litigate  a n y  m o re  than  
p e o p le  in  E n g la n d  o r  D e n m a rk  o r  

N e w  Z e a la n d — a n d  th e y  s u e  e ve n  

le s s  o ften  than  Y u go s la v ia n s. A m e r­

ic a n s  g o  to  c o u rt  w h e n  they  n e e d  

to, b e c a u se  th e y  b e lie ve  In the  
sy ste m .

There are more facts 
on pages 6 and  7.

Manufacturers Listen 
When Juries Speak 
Out on Safety
Hum id ifie rs d o n 't s c a ld  ch ild ren  an y  

m ore, dra irvcleaner c a n s  d o n 't  b low  

ou t p e o p le 's  e y e s  a n y  m o re , trac­
to rs  d o n 't  g e y s e r  b u rn in g  g a s  o n to  
fa rm e rs  a n y  m ore, a n d  c h ild re n 's  

c lo the s d o n  t ca tch  fire the  w ay  they 

u se d  to. E a c h  tim e, a  jury sp o ke —  
a n d  e a cn  t im e  a  m a n u fa c tu re r  g o t  

the  m e s sa g e .

Oil c o m p a n ie s  have  heard, too: oil 
sp ills a re  d o w n  dramatically, a n d  the 

th e o ry  is  tha t d a m a g e  av/ards fo r 

the  h a rm  d o n e  to th e  e n v iro n m e n t  
h a v e  m a d e  the  c o m p a n ie s  m o re  
careful. Is  th is  b a d ?

Pages 12 and 13 will 
help you decide.

Insurance Reform 
Legislation Would 
Improve the System
l o n g  a go . a  lo n e  p e r s o n  hurt b y  a  

co rp o ra t io n  c o u ld  d o  n o th in g  b u t 

lick h is  w o u n d s — a n d  th e  c o rp o ra ­
t io n s  liked it that w ay. S o  d id  the ir 

in surers. T h e y  like to  k e e p  the  m o n ­
ey  they take  in.

N o w  a  D a v id  w h o 's  w ro n g e d  c a n  

take o n  a  Goliath w ith s o m e  h o p e  o f  

w in n in g — a n d  the  c o 'p o 'a t i o n s  a n d  
the ir in su re r s  d o n ’t -,k<. if a  bit. 

T h e y 're  f igh tin g  be t. r  m e a n s

a n d  too  o fte n  foul. un like  o t h ­
er trades, in su re r s  a re n 't  re gu la te d  

b y  federal a n titru st law s. T h e y  c a n  

g a n g  u p  o n  c o n su m e r s  w ithou t 

fear. M a y b e  the re  o u g h t  to  be  a  I ?  v  
a g a in s t  it.

Some arguments are found 
on pages 14 and 15.

The Press Has 
Commented on 
the Insurance Crisis

Read all about it on 
page 16.



THE JURY SPEAKS FOR 
THE AMERICAN PEOPLE.

Would You Pay This Price For 
A Ticket To The "Lottery"?

Anti-Jury Fun 
with Numbers
T h e  in su ra n ce  in d u stry  a n d  the  J u s ­

tice  D e p a rtm e n t  h a v ?  re lied h e a v i­
ly  In  the ir a tta ck  o n  th e  law  o n  

re p o rts  p ro d u c e d  b y  Ju ry  V e rd ic t  

R e se a rc h , Inc. (JVR). U nfortunately, 
a c c o rd in g  to  Ph ilip  J. H e rm an n , 
c h a irm a n  o f  th e  b o a rd  a n d  fo u n d e r  

o f  JV R , h is  c o m p a n y 's  w o rk  d o e s  

n o t  s u p p o r t  tha t re liance. "A  n u m ­

ber o f  h ig h ly  p ub lic ized  n e w s  a rti­
c le s  q u o t in g  o u r  s ta t ist ic s  h a v e  

g r o s s ly  m iss ta te d  them ,’ h e  sa id  in 
te st im o n y  b e fo re  th e  S u b c o m m it ­

tee o n  E c o n o m ic  Stab ilization o f  the  

H o u se  C o m m itte e  o n  8 rn k in g ,  Fi­

n a n ce . a n d  U rb a n  A ffa irs.
“J V R , "  h e  w e n t  on, " h a s  ne ithe r 

a sse r te d  n o r  p u b lish e d  a n y  c o n c lu ­

s io n s  tha t the  a v e ra g e  s ize  o f  ju ry  
ve rd ic ts  h a s  recently  sk y ro c k e te d ." 
H is  c o n c lu s io n s  a re  that ve rd ic ts  for 
the  plaintiff h a v e  in c re a se d  a t  a n  

a v e ra g e  ra te  o f  1 5 . 2 3 %  o v e r  the  

p a s t  1 0  y e a rs, a n d  that the  la rg e s t  
in c re a se s  in ve rd ic ts  co in c id e d  with 
the  h ig h e s t  in c re a se s  in the  C o n ­

s u m e r  P r ic e  In d e x  a n d  w ith s tu d ie s  

b y  the  U .S. H ea lth  C a re  F in a n c in g  

Adm in istra tion  o f  the  a ve ra ge  a n n u ­

a l g ro w th  rate  fo r  hea lth  c a re  b e ­
tw een  1 9 7 8  a n d  1 9 8 4 .

M r. H e rm a n n  e m p h a s iz e d  that 

J V R  re p o r ts  d o  n o t  co v e r  v e rd ic ts  
fo r  th e  d e fen se , w h ich  w ou ld , o f  

co u rse , m e a n  ze ro  for the  plaintiff. 

In  m e d ica l m a lp rac tice  c a s e s  that 
g o  to  trial, fo r e xam p le , p la intiffs re ­

co ve r in  far le s s  than  half the  c a se s.
A s  fo r m illion-dollar ve rd ic ts, h e  

to ld  the  su b co m m itte e , "T h e  in­

c re a se  in the  n u m b e r  o f  m illion-

The Chief Justice 
and  Trial by Jury
C h ie f  J u st ic e  W illiam  R e h n q u is t  

h a s  s p o k e n  to  th e  im p o rta n c e  o f  

the  jury  s y s te m .  In  a  1 9 7 9  c a s e  
he  sa id , " T h e  fo u n d e r s  o f  o u r  N a ­

tion  c o n s id e re d  the  r igh t  o f  trial 

b y  jury in  civil c a s e s  a n  im p o rta n t  

b u lw ark  a g a in s t  t y ran n y  a n d  c o r ­

ruption , a  s a fe g u a rd  to o  p r e c io u s  

to  be  left to  the  s o v e re ig n ,  or, it 
m ig h t  b e  a d d ed , to  the  ju d ic ia ry ."

do lla r v e rd ic ts  m a y  b e  the  re su lt  o f  
the  in flation  fa c to r  a n d  n o t  n e c e s ­

sa rily  b e c a u se  ju ro rs  h a ve  s im p ly  

d e c id e d  to  aw a rd  la rg e r  a m o u n t s . "
J V R  sta t ist ic s. M r. H e rm a n n  sa id , 

a re  b a se d  o n  w hat th e  juries s a y  the  

a w a rd s  sh o u ld  be— n o t  o n  w hat the  
p la in tiffs  re ce ive  a fte r  appe;,l, s e t ­

t lem ent, o r  rem ittitur.

M r. H e rm a n n  h a d  c ritic ism s o f  in ­

s u ra n c e  c o m p a n ie s  that w e n t  b e ­
y o n d  the ir  m isu s e  o f  J V R  s ta t ist ic s. 

"T h e  n u m b e r  o f  in su ra n c e  c o m p a ­

n ie s ."  h e  sta ted , "th a t  d e p e n d  o n  
the  partia lly  e d u c a te d  g u e s s  ’n  

e va lu a t in g  their c la im s  is  sta rtlin g."

One unusually large 
verdict can  skew the 

numbers. The JVR statis­
tics took in the first Pinto 
verdict—more than $127 
million—in 1978, but it 
was later reduced to 

$6.7 million.
Consumer Reports,August 1986

O f  juries, o n  the  o th e r  hand , he  

sa id , " I m u s t  c o n fe s s  that I h a v e  

b e e n  im p re sse d , w ith  fe w  e x c e p ­

t ions. b y  th e  ability o f  the  ju rie s to  

re so lve  p e rso n a l injury d isp u te s  in  a  
fair a n d  e ve n h a n d e d  m anner. Ju rie s  

re flect th e  c o m m u n it y 's  p re va ilin g  
s o c ia l a n d  cu ltu ra l c o n c e rn s  a n d  
s ta n d a rd s  in their app lication  o f  the  

law  to  the  c ir c u m s ta n c e s  o f  e a c h  
litigant in  e a c h  Ind iv idua l c a se . "

"T r ia l b y  a  jury o f  la ym e n  ra th e r 

th a n  b y  the  s o v e r e ig n 's  j u d g e s , "  

h e  s a id  further, "w a s  im portant to  

th e  f o u n d e r s  b e c a u s e  ju r ie s  
re p re se n t  the  la y m e n 's  c o m m o n  

s e n se ,  the  'p a s s io n a l e le m e n ts  in  
o u r  n a tu re .’ a n d  th u s  ke e p  the a d ­

m in is tra t io n  o f  law  in  a c c o rd  w ith  

th e  w is h e s  a n d  fe e lin g s  o f th e  

c o m m u n it y . "

O f  1 .6 4 2  m illion-dollar v e rd ic ts  b e ­
tw e e n  1 9 6 2  a n d  1 9 8 5 :

Perm anent paralysis 3 6 2
Perm anent brain dam age 3 3 8  
W rongfu l death 3 6 2
Am putations 161

1,223

C o o l a n a ly s is  is  d isc re d it in g  la st  

y e a r 's  h o rro r  s to r ie s  a b o u t  a n  e p i­

d e m ic  o f  m ultim illion-dollar jury 

a w a rd s  for re lative ly little c a u se .  In 
a  sa m p le  o f  3 5 9  c a s e s  in  the  
1 9 8 2 - 1 9 8 5  period, m o stly  invo lv ing 

p ro d u c t  liability, pun itive  d a m a g e s  

w e re  in s ign if ic an t." a c c o rd in g  to  a  
s t u d y  p u b lish e d  b y  the  A m e r ic a n  

En te rp rise  Institute. " T h e  civil litiga­

t ion  s y s t e m  is  s ta b le , "  s a y s  M a rk  

P e te r so n  o f  th e  R a n d  In st itu te  for 
C iv il Ju stice .

•T h e  O m  h  O v e r— B u t In su ran ce  
W Jl N e ve r B e  tn e  Sonne * 

O u n n c a  iv e e * . M a y  2 5 . 1 9 8 7

It is  im p o rtan t to  re c o g n iz e  that the  

c o s t s  o f  injury a n d  i l ln e s s  a re  no t  

c re a te d  b y  sc ien tific  k n o w le d g e  but 

a re  • e vea led  b y  it. T h e se  c o s t s  a l­

w a y s  ex isted ; they  s im p ly  w e re  h id ­

d e n  b y  ig n o ra n c e .
C oo p er. " T re n o s  n  u a f r k iy  A w a r a i* ' 1 9 8 6

T h e  m o s t  tro u b lin g  a sp e c t  o f  the 

cu rre n t deb ate  is  the  w a y  all re sp ect 

fo r  th e  s y s t e m — a n d  e sp e c ia lly  for 

j u r ie s — s e e m s  to  h a v e  e v a p o ­

ra te d  in  fa vo r  o f  f in d in g  w a y s  to  in­

te rve n e  o n  b e h a lf  o f  d e fe n d a n t s  

a n d  the ir in s u ra n c e  c o m p a n ie s ,  a s  

if t h e re 's  a  ly n ch  m o b  o u t  to  ge t  
them .

A s  re p o rte rs  w h o  o fte n  s tu d y  jury 

d e libe ra t ion s, w e  f ind  the  ju ry  p ro c ­
e s s  m o re  o fte n  th a n  n o t  to  b e  an 

a w e -in sp ir in g , d o w n r ig h t  throat- 

lu m p in g  te st im o n y  to  th e  c o m m o n  

m a n 's  d e vo t io n  to  the  v a lu e  o f  law 

in  a  d e m o c ra c y .  M o s t  |uries w e 'v e  

s tu d ie d  a c t  n o t  infallib ly b u t  ra­
tionally.

A m e n c a n  L t w y r r . M ay 1 9 5 6

N o t  su rp r is in g ly ,  a  jury o f  p e e rs  

t e n d s  to  in c re a se  a w a rd s  o v e r  tim e 

b y  n o  m o re  th a n  the  r ise  in  m ed ica l 

c o s t s ,  g e n e ra l inflation, a n d  the  vat- 

u e  o f  lo s t  w ork. R e c e n t  c h a n g e s  in 

a v e ra g e  jury a w a rd s  a n d  n u m b e rs  
o f  la w su it s  filed m irro r  in c re a se s  in 

a v e ra g e  w a g e s ,  m e d ica l co s t s ,  

life e x p e c ta n c y , a n d  pop u la t ion  
g row th .

C o o p e r . “ T re n d s U a O *ty  A * a ra v ~  1 9 6 6
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What Juries Can Do

Why There Are More 
Million-Dollar Suits
T h e  m illion-do llar v e rd ic t  is  still a  

fre ak  o c c u rre n c e ,  b u t  it is  true  that 

the re  a re  m o re  o f  th e m  th e se  days. 

H e re  a re  s o m e  o f  the  r e a s o n s  why:

• Inflation: In  th e  p a s t  2 0  yea rs, 
th e  a m o u n t  a  do lla r will b u y  h a s  

d ro p p e d  b y  a b o u t  tw o-th irds: it 
ta k e s  $ 3  n o w  to  b u y  w h a t  $  1 w ou ld  
b u y  in  1 9 6 5 .

• E a rn in g  Pow er: T h e  a v e ra g e  

A m e r ic a n  c a n  n o w  e a rn  3 0 %  m o re  
a  y e a r  than  h e  w a s  ab le  to  e a rn  2 0  

y e a r s  ago .

• L ife E x p e c ta n c y :  P e o p le  n o w  

live lo n g e r  th a n  p e o p le  u s e d  to  2 0  

o r  e ve n  1 0  y e a r s  a go .

• In c re a se d  M e d ic a l C o s t s :  In 
the  p a st  ten  y e a r s  th e  c o s t  o f  h o sp i­
tal c a re  a lo n e  h a s  in c re a se d  5 6 %  

fa ste r  than  the  C o n s u m e r  P r ic e  In ­

d e x  has.
-  • M e d ic a l B re a k th ro u g h s :  P e o ­

p le  w ith  c a ta st ro p h ic  In juries c a n  
n o w  b e  saved , a n d  s o m e t im e s  e ven  

partia lly rehab ilitated, b u t  the  te ch ­
n o lo g ic a l c o s t s  o f  h e lp in g  th e m  to 

a  v iab le  life a re  h igh .

The Insurance Cns/x Real Solutions for Peal 
Pro&ems—A Consumer Perspective, p. 14

.^Insurance Claims Have Not Increased
"As Much As Medical Expenses
•Although the am ounts paid out for Insurance cla im s ■ - 
Increased, they held steady a s a percentage o l the g ro s s  

V  national product, and  they certainty did not increase a s  - 1  < 3 0 7 '  
i .  m uch  a s  medical costs. ■ ■ ; -
^ S o u rc e :  C on su m er Federation o f America, 1986.

-vb Batons citxto ^ ^S ^% V ; $355

Cm  KUiuug

Have Juries 
Run Wild?
T h a t  w a s  th e  q u e s t io n  the  C o n ­

s u m e r  F e d e ra t io n  o f  A m e r ic a  
(CFA) a sk e d  itself. It w a s  a n sw e re d  

in  a  C F A  s tu d y  o f  " T r e n d s  in  L iabil­
ity A w a rd s "  d ire c te d  b y  Dr. M a rk  

C o o p e r  a n d  re le a se d  in M a y  1 9 8 6 .  
T h e  a n sw e r  su m m a r ize d :

Far from  runn ing wild, juries 
have adjusted their awards to re­
flect the basic  social and eco ­
nom ic ch ange s that have taken 
place in the past decade. They 
are m aking aw ards to their peers 
that are consistent with the in­
creasing econom ic output of s o ­
ciety and the value placed on life.

Dr. C o o p e r  p o in ts  o u t  further in 
the  se c t io n  "H o w  Ju r ie s  S h o u ld  

B e h a v e ' that 'j u r ie s  c a n  b e  e x ­

p ec ted  to d ec id e  the  m agn itu d e  o f 

a w a rd s  a c c o rd in g  to  the ir e x ­

p e r ie n c e  w ith  in flation  a n d  the ir 

k n o w le d g e  that in c o m e  a n d  p ro ­
ductiv ity  g r o w  o v e r  t im e  a n d  that

m e d ic a l c o s t s  h a v e  in c re a se d  

s h a rp ly  ir. re ce n t  d e c a d e s. T he  

n u m b e r  o f  c a s e s  b ro u g h t  c a n  be  

e xp e c te d  to  reflect th e  n u m b e r  of 

p eop le  in  so c ie ty  a n d  t h e . . .  r isk s  
to  w h ic h  th e y  a re  e x p o s e d . "

T h e  s tu d y  s h o w s  tha t be tw een  

1 9 7 5  a n d  1 9 8 4  rea l in c o m e  in ­
c re a se d  1 7 % ,  life e x p e c ta n c y  3 % ,  

a n d  e lde rly  in c o m e  1 0 %  c o m ­

p a re d  to  a v e ra g e  in co m e . A s  a  re ­
sult. the re  is  a n  e xp e c te d  in c rease  
in  lifetim e m c o m e after inflation o f 

2 5 %  to  3 0 % .  A t the  s a m e  time, 

hea lth  c a re  c o s t s  in c re a se d  by 

2 3 %  m o re  than  inflation, a n d  
h o sp ita l c o s t s  in c re a se d  a lm o st  

5 6 %  m o re  than  inflation, a n d  

t h e se  fa c to rs  m u s t  b e  c o n s id e re d  

in r e d re s s in g  w ro n g s  tha t  requ ire  

e x te n s iv e  m e d ica l ca re .

C h a n g e s  in  m e d ia n  a w a rd s  a re  

ge n e ra lly  sm a lle r  th a n  c h a n g e s  in 

a v e ra g e  aw ard s. C o o p e r ’s  report 

s a y s .  A v e ra g e  a w a rd s  c o u n t  m o n ­

ey; m e d ia n  a w a rd s  c o u n t  people.

M e d ia n s  th u s  re p re se n t  typ ica l 

aw ards. T h e y  s h o w  w hat juries a r t  

likely to  d o — w hat they d o  m o s t  o f­

ten. A v e r a g e s  ind ica te  that ju rie s 
o c c a s io n a lly  m a k e  m u c h  la rge r 

a w a rd s  than  th e y  u su a lly  do.

W h a t  d o  ju r ie s  fac to r  in to  a- 

w a rd s ?  H e re  a re  s o m e  fa c t s  from  

the  C o n su m e r  Fed e ra tion  su rve y :

• P rod u ct iv ity  o f  w o rk e r s  h a s  

in c re a se d  d ram a tica lly  o v e r  the  

p a s t  2 0  y e a rs, a n d  in c o m e s  h a ve  
in c re a se d  in  re sp o n se .

• T he re fo re , the  lo s s  o f  in ­

c o m e  s u ffe re d  b y  a n  m te u p t io n  
o f  w o rk  in  1 9 8 5  is  la rg e r  o t  o n ly  

b e c a u se  o f  inflation, b u t  L e c a u s c  

o f in c re a se s  in  rea l p roductiv ity.

• P e o p le  a re  liv ing  lon ge r, s o  
the  lifetim e lo s s  w ill b e  h ighe r.

• W h ile  p o p u la t io n  h a s  in ­

c re a s e d  b y  2 3 %  o v e r  the  la st  2 0  

years, w o rk  fo rce  participation h a s  
in c re a se d  b y  5 2 % — w h ich  m e a n s  

that m a n y  m o re  p e o p le  a re  e x ­

p o se d  to h a za rd s  in the  w orkplace.

Ju rie s  fairly c h o se n  f ro m  d ifferent 
w a lk s  o f  life b r in g  in to  the  jurv  b o x  

a  variety  o f  d iffe rent e x p e r ie n ce s , 
feelings, intuitions, a n d  habits. S u c h  

ju rie s m a y  re a c h  c o m p le te ly  d iffe r­

ent c o n c lu s io n s  th a n  w o u ld  b e  
re a ch e d  b y  sp e c ia l is t s  in  a n y  s in g le  

field, in c lud ing  sp e c ia lis ts  in the  mili­

tary field. O n  m a n y  o c c a s io n s ,  fully 

kn ow n  b y  the  F o u n d e rs  o f  th is  c o u n ­

try. ju r o r s — p la in  p e o p le — h a v e  
m an fu lly  s t o o d  u p  in  d e fe n se  o f  lib­

erty a g a in s t  th e  im p o rtu n it ie s  o f  
j u d g e s  a n d  d e sp ite  p re va il in g  h y s ­

teria a n d  pre jud ice s. T h e  acqu itta l 

o f  W illiam  P e n n  is  a n  illu s tr io u s  e x ­

am ple. U n fo rtu nate ly , in s t a n c e s  
c o u ld  b e  c ite d  w he re  ju ro rs  h a ve  
th e m se lv e s  b e tray e d  the  c a u s e  o f  

ju st ice  b y  v e rd ic ts  b a s e d  o n  p re ju ­
d ice  o r  p re s su re .  In  s u c h  c ir c u m ­
s ta n c e s  in d e p e n d e n t  trial |udge s 

a n d  in d e p e n d e n t  ap p e lla te  ju d g e s  

h a ve  a  m o s t  im p o rtan t p la ce  u n d e r  
o u r  con st itu tion a l p la n  s in c e  they  

h a v e  p o w e r  to  s e t  a s id e  c o n ­

v ic tion s. Xjstice Hue*) I- Black
r o t n v  3 5 0 U S  I I .  18-19119551

In  T e n n e s se e ,  b e tw e e n  1 9 8 0  a n d  
1 9 8 5 :  'T h e  a v e ra g e  p la intiff a w a rd  
p e r  y e a r  riuctuated. p e a k in p  ir, 
1 9 8 4  at 5 6 1 , 7 6 5  a n d  d e c re a s in g  

to  $ 2 1 , 3 8 4  in  1 9 8 5 .  In  co n tra st, 

the  m e d ia n  plaintiff a w a rd  p e r y e a r  

re m a in e d  fairly s ta b le  b e tw e e n  
1 9 8 0  a n d  1 9 8 5 .  n o t  e x c e e d in g  

5 9 , 0 0 0  in  a n y  y e a r  e x c e p t  1 9 8 4 ,  

w h e n  it w a s  5 2 0 . 6 1 7 .  M e d ia n  

aw ard  f ig u re s  tend  to  g iv e  a  m o re  

a ccu rate  p ictu re  than  a v e ra g e s ,  b e ­

c a u se  th e y  ig n o re  th e  e ffe c t  o f  e x ­
t rem e  v a lu e s . '

Tennessee instance Deoartment 
Performance *uO l 1987

What Happens 
After the Verdict
R em ittitu r— T h e  tnal ju d g e  reduce ; 

the  jury verd ict. T h e  first  m u lti 
m illion-dollar verd ict, w o n  b y  acto i 

Jo h n  H e n ry  Fau lk  for b e in g  blacklist 

ed, w a s  $ 3 . 5  m illion  do lla rs: it w as 

r e d u c e d  b y  the  trial ju d g e  tc 
5 4 5 0 , 0 0 0 .

A p p e a l— T h e  a p p e a ls  c o u rt  m a y  r e  
d u c e  the  aw ard , o r  o v e rtu rn  ii 
totally.

S e t t le m e n t— T o  a v o id  th e  u n c e r  
tainty a n d  a d d e d  e x p e n s e  o f  a n  at> 

peal, s o m e  p la in tiffs  a n d  d e fe n d  

a n t s  a g re e  to  a n  im m e d ia te  post- 
trial se ttlem en t, w h ic h  c a n  b e  s i g ­

n ificantly  lo w e r than  w h a t  the  iury 
aw arded .

S



COURT FILINGS KEEP PACE WITH POPULATION GROWTH
Some States Think 
Before They Act 
. . . Some After
W hile som e s ta te  legis la tures 
rushed to  recreate their legal sys­
tems in response to insurance com­
pany needs, others took the time to 
study the problem first, and some 
tha t had passed new laws had sec­
ond thoughts.

In 1986, the Connecticut legisla­
ture enacted one o f the most sweep­
ing "to rt re form " statutes in the en­
tire United States.

In May 1987, the Connecticut leg­
islature repealed major portions o f 
that 1986 bill. The repeal restored 
jo int and several liability and did 
away with mandatory structuring of 
awards made by juries.

* 'agislature decided to recon­
sider the law because insurance af­
fordability and availability did not 
Improve significantly.

In April o f 1987, the State o f Ten­
nessee issued a report o f the per­
formance audit o f its own Depart-

"W e ’re Not a  
Litigious Society"
"The facts do not support the rhet­
oric surrounding the litigation explo­
sion," said Stephen Daniels in the 
Judge's Journal (Spring 1985).

"The message provided by the 
past," he said, "is that trial courts in 
d ;fferent locales, even within a 
state, may show different patterns 
over time but probably not the sim 
pie, upward trend line implied by the 
litigation explosion idea.

"W e must be prepared for the 
possibility that research into pat­
terns and changes in court activity 
over time may well show that there 
is little factual basis for all o f those 
dire predictions."

Similarly, quoting a breakdown of 
the 1984 claims against Southern 
California Physicians Insurance Ex­
change (SCPIE), California Assistant 
Commissioner of Insurance Roth 
said that o f 1.180 claims, 72 per­
cent were closed without indemni­
ty. The 324 claims paid averaged 
about $80,000, and ot ar two-thirds 
were for S50.000 or less (California 
Lawyer. March 1986, p. 41).
6

m ent o f Commerce and Insurance. 
Interestingly, g i\en  the size and 
sophistication o f the insurance in­
dustry, the Tenressee Audit Divi­
sion said: ‘ Although audit work 
showed fluctuations in the number 
o f civil suits and the size o f jury 
awards, available data do not sup­
port contentions that the crisis is 
the d irect result o f a substantial in­
crease in litigation and could, thus, 
be solved by enacting tort reforms."

M ichigan did enact substantial 
restrictions on individual rights, but 
then the Michigan House o f Repre­
sentatives asked Casualty Actu­
aries. Inc. to  study the profitability 
o f commercial liability insurance. 
The study report was released on 
November 10. 1986, and made 
some unexpected statements: "In­
surers often do not follow the ad­
vice o f the ir own actuaries, and re ­
serving and pricing policies are o f­
ten instead established at the ex­
ecutive level o f the company"—  
and executives have their own ideas 
o f what the tra ffic will bear.

Startling new evidence suggests 
that the "lawsuit crisis' may not 
even exist:

"The insurance industry has fos­
tered these misperceptions with a 
phenomenally successful campaign 
that blames the 'lawsuit crisis' for 
shocking premium increases and a 
paralyzing insurance shortage. The 
rate h'kes, however, result largely 
from the insurance industry's own 
mismanagement."

The often-cited litigation explosion 
thus appears to be exaggerated 
with respect to the total number of 
civil filings. The source of the per­
ception that there is a litigation ex­
plosion may be founded in a chang­
ing mix o f civil cases, increased 
complexity of the cases being filed, 
and widespread media reports of 
enormous awards in relatively few 
civil cases.

National Cantef tor State Courts.
A Prevrwwy £*jn*n,ir>on o f 

Av&ta&e Crml and Cr.m ie* Trend 0.1 M 
m State Tnal C oum  Apnl 1986

Among its conclusions, the Michi­
gan study says clearly: "The effect 
o f to rt reform  legislation, if there is 
to be any effect, has yet to emerge
in the d a ta  It is doubtful that
such legislation will eliminate or 
soften comnetition. and hence elim­
inate or soften the insurance cycle."

Other states were thinking first. In 
the spring of 1987. the Wyoming 
House Rules Committee killed a 
proposal to  place on the ballot a 
constitu tiona l am endm ent that 
would allow the legislature to  limit 
non economic damages for per­
sonal injury or death.

And a South Dakota legislative 
committee reiected most of the tort 
"reform" proposals it was created to 
consider, because, as a legislative 
staffer said, none of the experts the 
com mittee called upon could prove 
tha t to rt "re form " measures would 
have a quantifiable impact in sta­
bilizing insurance rates.

State bar associations (which in­
clude insurance and corporate law­
yers as well as trial lawyers) in South

To the extent that there 
is an  increase in certain 
types of litigation, one 

has to wonder why 
that's a  bad thing. 
I"nagine having a  

"crisis in confidence” 
in a  branch oi government in which 

the crisis was that 
people have too much 
coniidence. How many 
other societies wouldn't 

relish that kind of problem, in which 
people reduce their arguments to paper 

and bring the papers to 
a  courthouse precisely 

because they believe in 
the system.

American Lawyer,
May 1986

Carolina and North Dakota stude 
ju ry  trials and verdicts in their stat- 
courts. The bar association in Sout) 
Carolina found that when award- 
were discounted for inflation then 
had been no increase in dollars 
awarded during the 10 years frorr 
1976 through 1986. It also report 
ed that although there were more 
and larger punitive damage awards, 
the median amount for verdicts has 
remained constant.

The State Bar Association of 
North Dakota in a similar 10-year 
study found that about half the ver­
dicts were ur. Jer S 15.000. and only 
six verdicts were above a million 
dollars. The immediate past presi­
dent o f the state bar, David Peter­
son, said, "This tells me that North 
Dakota juries, contrary to  common 
thinking, are no t out of con tro l.'

"We think the report had a signi­
ficant impact on the legislature," he 
went on.

"The insurance industry," he 
said, “ used vague generalities, and 
we presented specifics."

The facts do not bear out the alle­
gations o f an "explosion" in litiga­
tion or in claim s iz e . . .  Instead, the 
available data indicate that the 
causes of. and therefore the solu­
tions to, the current crisis lie with 
the insurance industry itself. Thus, 
to the extent that civil justice reform 
may be desirable, it would be for 
reasons entirely separate from  the 
liability insurance "cris is." The rush 
to put such civil justice changes in 
place is therefore uncalled-for and 
potentially quite harmful, since 
these changes would remain in 
place, while providing little relief 
from any cyclical "cris is" period the 
insurance industry m igh t pass 
through in the future. In particular, 
implementation of s rch  damages at 
the federal level wot d create inflex­
ibility and would c .minate states' 
abilities to make their own judg­
ments. . . .
National Association o l Attorneys General 

Reoon May 1986



W hy Fede ra l Court 
Filings Rise
If we break down the overall in ­
crease we notice that the increase 
in filings over t'c  -  ne years 
(1975-84) is heavi. jncentra ted 
In a few  a re a s .. . .

Half the  to ta l increase is ac­
counted fo r by tw o giant increas­
es—recovery cases and social sec­
urity cases. Each is the result of 
deliberate and calculated official 
policy—to recover overpayment o f 
veterans' benefits by I gation and 
to  curtail disability benefits by sum­
marily removing beneficiaries from 
the rolls. Is the 412%  increase in

social security cases to  be under­
stood as an outbreak o f litigious­
ness among social security claim­
ants’  Does it  make sense to take 
the 668%  increase in recovery 
cases as evidence of an outbreak of 
litigiousness among federal o ffi­
cials? bke social security recipients 
whose disability payments were ter­
minated. federal officials were con­
fronted with a problem and turned 
to  the courts to  solve it  because 
nothing better was at hand.

P to 'n v x  More C ente r.
"The Oiy Aftef the Ut-gaaon Dooson

Statistics from  State Courts
In Colorado, the population in­
creased 37.9%  between 19?.' 
and 1985, but personal In ju r 
suits increased by less than 2 1 V.

In Connecticut in 1984-c‘j, 
there were only 3 awaids of
51 ,000 ,000 or more. Of the 12 
product liability cases, the plaintiff 
won iri 7; of 23 medical negli­
gence cases, only 5 plaintiffs won.

The Delawara Superior Court in 
New Castle County found only 3 
jury awards o f $1 ,000 ,000  or 
more between 1980 and 1985, 
and two o f these were in libel 
cases. The Annual Report o f the 
Delaware Judiciary states that to­
tal damage claims from  1984-85 
were down by 4% , and 1985 had 
421 fewer claims thr 1980.

;.i Florida, defendants won a l­
m ost half o f all torts verdicts, and 
more than 85%  o f the awards for 
plaintiffs were less than 550,000. 
The number o f medical negli­
gence cases dropped from 6% of 
total filings in 1983 to  1.8% in 
1984 and 1985.

In Georgia, defendants won a 
majority o f cases; the highest 
award to  a pla stiff in 1985 was 
$78,500.

In Indiana, the Supreme Court 
upheld omy 4 awards o f punitive 
damages in the 35 years between 
1950 and 1985.

In Iowa, to rt filings decreased 
by 12% from 1981 to 1985. Med­

ical negligence and product liabili­
ty cases accounted for only 3% of 
total to rt awards.

The Maine 1986 Judicial De- 
oartment Report revealed that 

'nee 1980, civil filings have stead- 
decreased. with a total de- 

.  tase o f 17.4%.
\ Minnesota, statewide data in­

die 'e that less than 20%  o f all 
civi lings  are personal injury ac­
tion1 jury verdicts remained rela­
tively constant in Hennepin Coun­
ty  (Minneapolis-St. Paul) and were 
lower in 1985 than in 1981.

A study in New Jersey of jury 
ve rd ic ts  from  January 1980 
through February 1984 showed 
th=»* .erdicts of over $300,000 
were awarded in only 43 cases.

The South Carolina Jury Verdict 
Research Project has concluded 
that in that slate product liability 
cases accounted for only 2% to 
5%  of all verdicts.

InTexas, there were only 16 
medical negligence jury verdicts in 
1984; and in 1985 there were 
only 15; in 1984 there were 24 
jury verdicts in product liability 
cases, and in 1985 only 12.

In Washington State, tort filings 
per 10,000 persons have neld 
steady since 1976.

The Supreme Court of Vermont 
reported a 2.3%  increase from 
June 3 0 ,1 9 8 5  to  June 3 0 .1 9 8 6  
in all civil suits.

Legislature Reaches 
End o f Its Rope
New Mexico enacted a number o f 
laws some tim. ago that it sup­
posed would solve the problem of 
availability and affordability of insur­
ance. In January 1987, an interim 
legislative committee reported to 
the 38th Legislature. That report 
was eloquent in its frustration.

The committee was charged with 
examining whether changes in the 
laws governing the civil-justice sys­
tem solve the problem of increased 
insurance premiums in all aspects 
o f our society. Among the com mit­
tee's findings;

•  There is an insurance premi­
um crisis in New Mexico evidenced 
by massive increases in premiums 
in all areas of tort liability insurance.

As early as 1976 New Mexico 
had enacted changes which the 
advocates o f to rt reform  designat­
ed as the most important require­
ments to stem the tide o f insurance 
premium increases.

In 1976, governmental liability 
was capped at $300 ,000  per per­
son and S 500.000 per accident— 
among the most restrictive in the 
nation. Similar caps were placed on 
non-medical damages in medical 
negligence awards, and both kinds 
o f cases were given new. shorter 
statutes of limitation. In 1986 New 
Mexico I'mued dram shop liability; 
the New Mexico courts had earlier 
abolished joint and several liability 
and institu.ed a system o f propor­
tioned negligence.

• Despite all these "to rt reform"

changes. New Mexico was exper­
iencing skyrocketing insurance 
premiums (insurance for the city o f 
Roswell lumped from $87,000 per 
year to S677.000 per year).

• There has been no demon­
strable evidence that enacting to rt 
reforms results in rate relief.

• New Mexico's to rt reforms 
have not reduced insurance rates 
for general liability insurance.

• The committee found no evi­
dence of a litigation explosion in 
New Mexico, nor was there any evi­
dence of excessive judgments in 
to rt cases.

•  New Mexico is the eighth most 
profitable state in the nation for in­
surance carriers as expressed in 
the ratio of insurance premiums 
earned by general liability earners to  
claims paid by those carriers. New 
Mexico premium payers, therefore, 
are in the unenviable position of sub­
sidizing claimants in other states.

•  Thus, what the insurance in­
dustry appears to  be doing is a t­
tempting to keep us economic port- 
folic current by raising rates not in 
response to  casualty losses, but 
rather in response to the downtrend 
in investment profitability.

The New Mexico committee con­
cluded:

1. There is no litigation crisis or 
"to rt reform" crisis in New Mexico.

2. There is an insurance premium 
crisis in New Mexico that is unrelat­
ed to the amount or quality o f to rt 
litigation in this state.



THE INSURANCE INDUSTRY 
HIDES IN A FOG OF STATISTICS.
W hy Insurers Love 
the Tax Code
When a policyholder files a claim, 
the Insurance company estimates 
what its ultimate payment will be 
and sets that money aside into a 
•loss reserve.* The money may not 
actually be paid out for years, espe­
cially if  damage disputes are 
dragged though the courts. More­
over, insurers may also reserve for 
claims that have not yet been 
made— and may never be made. 
But for tax purposes that money is 
deducted as an expense. Using this 
privilege, companies salt away bil­
lions o f dollars.

Meanwhile, the insurance com­
pany invests the loss reserve in 
bonds, real estate, or the stock mar­
ket, and garners a profit.

Consumer Reports. August 19B6

Losses claimed for tax purposes by 
f  Insurers become credits against past and 

-1 — ^future taxes or are used to generate re- 
"  *.'7funds. Source: A. M. Best -- .
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The debate has been hindered by an unwillingness on 'he part o f the 
nation's insurance companies to open their books fo r icrutiny.

Houston Business Joums Aonl 27. 1?87

How Insurance Companies 
Prosper. . .
They Pay Out Less 
Than They Take in
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Since 1967 it appears that insurers 
have been paying out less and less 
ol what they take in.
Source: A. M. Best
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Premiums Skyrocket  ̂
While Claims Drop V

Source: Kansas City Times S/13/86 ._£
Responses from 576 Missouri . 
public ensiles (cities, . . j j® i t t ’r n r -  
counties, • -,-
school and water ’} £ ? &
districts)

...i-r c . 'i . /  • ■•,J - .'nT .X^

In Missouri, it seems, the less trou­
ble you cause the insurers, the more 
they'll charge you: Claims in 1985 
were lower than they had been in 
1983, but the premiums munid- •■
palities paid shot through the roof 
into the stratosphere. ^  '

liability Claims Paid'

Premiums Paid

'IndudM lut^mamj A 
out-of-cccrt w o w w n u

8 t r  . l y r x a v f a
C M  Kenmg

Child  Care a  
Risky Business? 
Not lo r the Insurers
In 1985, the highest claim paid out 
for a child care program was
515.000. In a survey by the Nation­
al Association for the Education of 
“Young Children (NAEYC) reported 
early in 1 9 8 6 ,9 0  percent o f those 
rurveyed had never had a claim. Of 
the few that did, 8 out of 10 had to­
tal c la im ' o f less than S500.

And v .h jt  did the child care busi­
ness get as a reward for such good 
behavior? In 1985. insurers can­
celled insurance for two-thirds of 
the small fam ily day care homes 
and one-third o f the child care cen­
ters. because they were 'unprof­
itable.*

Child care, according to the re­
port. was included among the in­
dustry's list of unprofitable busi­
nesses on the basis of statistics 
that merged child care with foster 
care, nursing home care and a 
number o f other businesses.

In 1985, the NAEYC was getting 
200 phone calls a week about rate 
hikes, coverage cutbacks, and can­
cellations. The NAEYC decided to 
document the problem. To its sur­

prise. a random, national sample o f 
child care providers proved there 
was no problem, from a risk point of 
view. 'The cause of the cnsis in lia­
bility lies primarily within the insur­
ance industry.* the report says 
flatly. According to  Marilyn Smith, 
executive director of N 1EYC. "We've 
asked the insurance industry for 
evidence o f large child care claims 
and they haven't produced it. Con­
gressional hearings, convened ro 
examine the evidence, came up 
empty-handed.*

The report revealed that in 1985, 
claims paid out amounted to only 6 
percent of total premiums. As Smith 
says, 'Child care is a sound insur­
ance risk— the CIGNA insurance 
company, which is one of the few 
that is still writing child care policies, 
has made S5 million in the last 9  
months on child care. It looks to me 
as if we have paid for their ad 
campaign.

' I t  is tragic that pa ents will need 
to pay more for child care and qual­
ity may deteriorate in some pro­
grams because dollars that could 
serve children are instead going to ­
ward exorbitant and unjustified in­
surance premiums.

'T o rt reform  will not help much 
where there are no torts.*

-How Missouri Nursing Home.Insurance J  
^Premium Dollars Were S p e n t ^ ^ ^ ^ S  
1981-1985
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'premiums/rates went up'" 
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If the insurance industry has been profitable, what is the justification lor the huge 
increases of the last two years?

If current insurance supervision is inadequate, 
why is American business being crushed 

under huge rate increases that have questionable justification?
The Hon. James J. Florio, Chairman, House Subcommittee on 

Commerce, Consumer Protection 
and Competitiveness

How Bad Is It 
For Insurers?
The National Association of A ttor­
neys General, after extensive study, 
came to  the following conclusions 
in its 1986 report. "An Analysis of 
theCauses o f the Current Crisis of 
Unavailability and Unaffordability of 
Liability Insurance":

Conclusion 41: The property/cas­
ualty industry is in adequate and in­
deed improving financial condition.

Conclusion 42: There have not

been vast or explosive increases in 
claims and payments to  vitum s.

Conclusion 43: The cyclical na­
ture o f the industry itself, and not 
any change in to rt claims, is largely 
responsible for the current 'c ris is .'

Conclusion 44: Changes in the 
civil justice system are not likely to 
solve the current or future problems 
in availability and affordability of lia­
bility insurance.

Co* ttenrog



JURIES HELP MAKE LIFE SAFER FOR ALL OF US.
Civil justice is one of the great triumphs of the American system. . . .It forces wrongdoers to change their products and practices or risk further liability.It forces public disclosure of defective products and dangerous practices. The civil justice system must be preserved and the rights of consumers protected. The public interest demands no less.

Joan Claybrook 
President, Public Citizen 

May 21,1986

The victim should be protected, not the ones who contributed to the injury. 
News-Press, Ft. Myers, Florida 

January 21,1986

The amount of oil lost 
worldwide in accidents 
fe ll dramatically during 

the past two years, 
a  research organization 

says. The decline 
m ay be the result 
of tighter industry 

operating procedures, 
stimulated by liability 

concerns . . . .  
Richard Golob, director 

of Ihe Cambridge-based 
Center for Short-Lived 
Phenomena and World 
Information Systems, 
said, "The improved 

record may result from 
the threat of high liability 

damage awards, 
particularly lor harm 
caused to beaches, 
wildlife, and other 
natural resources." 

Washin3 ton  Post, 
Novem ber 28,1986
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A jury, however humanly fa llib le , is our final repository for the expression of a  personal sense of what is just and right.
Murray Kempton 

Los A n3 eles Times 
July 22, 1986

DES, Pinto, and asbestos 
aren't code words for 
the system destroying 

society; they're 
examples of 

the system making 
life safer for a ll 

of us.
‘ The Not-So-Simple Crisis’  

American Lawyer, May 1986

W hen Is a  Loss 
Not a  Loss?
In 1985, the property-casualty in­
surance industry somehow man­
aged to announce a $5.5 billion loss 
while still posting a $5 billion profit.

Charging the industry with fraud, 
J. Roben Hunter, president o f the 
National Insurance Consumer Or­
ganization. explained how insurers 
do arithmetic—not like you and I do. 
believe me. Hunter described what 
insurers consider losses:

• $2.1 billion was dispersed as

M ak ing  Good on  
a  Prediction
•We'H see this one again." began a 
September 1 ,1 986  editorial in the 
Journal o f  Commerce: it went on: 
“Consumer advocates opposed to 
the insurance industry have been 
fond o f accusing some of the indus­
try  leaders of collusion by quoting 
them—ou t o f context, we think—

Where product liability 
has had a  notable 

impact—where it has 
most significantly affect­

ed management decision-making—has 
been in the quality of 

the products them­
selves. Managers say 

products hove become safer, manufacturing 
procedures have been 
improved, and labels 
and use instructions 
have become more explicit.

Nathan W eber, “P rodu ct Liability: 
Th e  Co rp o ra te  Response- 

(C o n fe re n ce  Board, 1987), a 
survey o f th e  risk managers 
o f  932 m aior corpora tions

optional dividends to stockholders.
•  $1.9 billion was in taxes, but 

the industry forgot to mention that 
these were rebated.

•  $6.5 billion was in realized and 
unrealized capital gains.

The U.S. Government Accounting 
Office in April 1987 makes this 
straightforward statement:

“ The property/casualtv industry 
had a $19  billion after-tax profit for 
1986 and an $81 billion p rofit over 
the ten-year period 1976 through 
1985.’

Don't you vrish you had losses 
like these?

for pronouncements they’ve made 
at insurance meetings about how 
the industry must move to recover.’ 
It then quoted James T. Lynn, chair­
man o f Aetna Life & Casualty, an­
nouncing very strong results o f the 
second quarter o f 1986: ’ However, 
casualty/property earnings must 
continue t mprove to compensate 
for the looses and inadequate re­
turns of recent years."

Your Assumptions 
o r M ine?
No one can predict precisely what 
the impact of tort reform  would be 
on premiums. But w ith the proper 
assumptions, variables such as 
claims settlements and underwrit­
ing experience can be worked into 
the necessary formulas to make 
projections.

JimciK Cojme. 
Eiecutivt (Vector.

Amencan Tort Reform Auocuoon 
(a Duw*i* irouo)

Justice in  B lack 
an d  White
On March 21 .1981. the beaten and 
slashed body of a black 19-year-old 
named Michael Donald was found 
hanging from a tree in a Mobile, Al­
abama surburb.

That day Donald's mother ran 
into Michael Figures, a state sena­
tor who lives in the neighborhood 
and who is a lawyer in Mobile. He 
has been working on the case pro 
bono ever since, in close coopera­
tion with the lawyers of the South­
ern Poverty Law Center.

The two people who actually 
lynched Michael Donald were con­
victed on criminal charges—one 
was sentenced to a life term and 
one to death. But it was a civil 
lawsuit— a wrongful death action 
brought against the United Klar.s of 
Amenca—that achieved true justice 
for the family o f Michael Donald.

The lawyers w ho represent Mrs. 
Donald stressed to  the iury that, 
although no am ount o f money 
would bring her son back to her. 
only a large verdict would bring 
strong enough massage to the Klan 
that their philosophy o f hatred and 
violence will no longer be tolerated. 
The all-white jury agreed. On Febru­
ary 12, 1987, Mrs. Donald >’ias 
awarded $7 m illion in damages.

Lynn's statement is worth re­
membering, so here it is again. Be­
cause, as the Journal o t Commerce 
wisely pointed out. ’ It certainly does 
nothing to quiet the allegations that 
the insurance industry, with dramat­
ic premium rises, is making its cus­
tomers pay for its management mis­
takes during the cash flow under­
writing years.’  Just what we've 
been saying right along.



What Some Doctors 
Have to Say
The greatest cause o f malpractice 
is malpractice. You m ust under­
stand that some o f the malpractice 
ou t there is so grievous, offensive, 
and implausible as to  beggar the 
imagination. W ithout real malprac­
tice, we would not have this prob­
lem.

Barry S Scftfnm. M D.
CVector of Watemaifetai Meocme 

Pasadena s Hunongton Memorial Howxtal 
AMA Mow. X * *  21. 1985

I used to go ou t and talk to all the 
hospitals around here. I told them if 
you have premature babies, you 
should send them to a center that 
can take care o f them. Then I ap­
peared... one case. All o f a sudden, 
all the babies started getting sent 
where they should be.

Davx) Abramson. M D 
Wasnm*ton. OC

The utter disregard lor 
basic principles 
of ethical and 
sale practices is appalling.

John Adriana, M.D.,
New Orleans anesthesiologist

States are doing a  terrible 
job in disciplining doctors. There are a  lew 

notable exceptions. 
Things are getting bettei. 
but not fast enough to 

save a  lot ol patients from being 
injured or killed by 

doctors who are on the 
loose because they 

haven't been disciplined.
Sidney W olfe, M.D.

The Prob lem s of 
F lo rid a  Doctors
In the spring o f 1986. the Orlando 
Ser.. '' ’/published an authoritative 
six-part series on medical negli­
gence and malpractice litigation in 
Floii^a. w ith national commentary.

This, is one revelation:
Five obstetricians at the Universi­

ty o f Minnesota analyzed 220  mal­
practice claims nationwide involving 
childbirth. The claims had been paid 
by the St. Paul Fire and Marine In­
surance Co. between 1980 and 
1982. The researchers found that 
the doctors in those cases had mis­
handled 68 percent of the risks as­
sociated with delivery.

The Sentinel also reported on the 
work of Bonnie Berry, a former 
University of Miami sociologist who 
had reviewed every case of dis­
cipline against Florida doctors be­
tween 1980 and m id-1984, when

insurance companies paid malprac­
tice claims on behalf o f 2 .239 Hon­
da doctors. During that period, 
Professor Berry's research rev­
ealed. the Department o f Profes­
sional Registration had filed mal­
practice charges against only 45 
doctors and only 21 were disciplin­
ed. "My non-scientific and gut feel­
ing." she said, "is  that the patients 
are not seen as important pans of 
this e n tire . .  .process."

Among the cases discussed in 
the series was the following: 'B y the 
time state officials were told about 
a problem doctor at Fish Memorial 
Hospital in New Smyrna Beach five 
years ago. records show d that the 
physician had been seen under the 
influence o f alcohol in the hospital 
many times by 14 doctors, nurses
and adm inistra tors Yet the
hospital reported the doctor to state 
officials only after hptng sued for 
not doing so."

Not Every Hospital 
In ju ry  Is C aused b y  
M a lp rac tice—Some 
Are Caused b y  Bad 
Products
Only once has the Supreme Court 
o f Arkansas allowed a jury award o f 
punitive damages to  stand in a 
product liability case. The product 
was an artificial breathing machine 
widely used by anesthesiologists 
during surgery. The case was Airco. 
Inc. v. Simmons First National Bank. 
The breathing machine had an un­
necessary valve that increased the 
likelihood o f operator error that 
would cause death or serious brain 
injury. Only when the punitive dam­
age award as upheld at the Su­
preme Court level did the company 
stop selling the valves and tell users 
to disable all valves in place.

In May 1980. Georgia Huching- 
son, a woman in her mid-sixties, had 
surgery at a hospital in Little Rock, 
Arkansas, for suspected brain can­
cer. It turned out that she did nut 
have a malignancy and. had things 
not gone awry during surgery, she 
would have had an excellent chance 
for recovery.

At limes during surgery, it is 
necessary to aoply pressure so that 
the lungs expand and contract as

they do in natural breathing. In the 
course o f a typical operation, the 
pressure is provided sometime j  by 
a flexible bag, which the anesthetist 
squeezes and releases by hand, 
and a t other times by the artificial 
breatning machine, a ventilator that 
also creates alternating pressure. It 
is usually necessary to switch Lack 
and forth between bag and ven­
tilator.

The Airco ventilator used on Mrs. 
Huchingson had two ways to make 
the switch: One was by manually 
connecting the hose—a method 
that takes about 10 seconds and 
involves no hazard to the patient. 
The other relied on an optional ac­
cessory called a selector valve, a 
device attached to the ventilator, it 
had three ports, all the same size, 
placed very close together.

Before Mrs. Huchmgson's sur­
gery. hoses had been attached to 
the right-hand port on the selector 
valve, and. incorrectly, on the m id­
dle port, where only a bag should 
have been connected. Because the 
ports looked alike, were so close to­
gether, and lacked adequate warn­
ing labels and signs, a nurse-anes- 
thetist mistakenly attached the 
hose hanging from the middle port 
instead of a bag during the opera­
tion. The im proper connection 
pumped air into the lungs of Mrs.

Huchingson. with no way for it to  es­
cape. The build up of pressure and 
lack o f oxygen severely damaged 
her lungs and brain.

Mrs. Huchingson lived in a coma 
for 16 months after the surgery and 
required round-the-clock nursing at 
a cost o f more than 5300,000.

At trial, expert testimony, includ­
ing that o f th? Airco engineer who 
had designed the ventilator and the 
selector valve, showed that the 
company designed, manufactured, 
sold, and persisted in selling the 
valve even though it should have 
known the device was inherently 
dangerous. As the appeal court 
said, "The manufacturer knew from 
the outset, by its own testing, that 
an unnecessary component o f the 
product was so deadly that it should 
never have been made available to 
the public."

Before marketing the machine. 
Airco had field-tested the ventilator 
and selector at 30  sites throughout 
the country. Although reports were 
generally unfavorc.jie. the compa­
ny manufactured and sold the prod­
uct anyway.

Two members o f the medical 
partnership that was a defendant in 
the case testified that they did not 
learn until after the Huchingson in­
jury that the ventilator could be 
used w ithout the selector valve.

One o f the doctors said directly that 
the valve "is absolutely a time 
bomb, and anybody tha t sits there 
and connects it a few thousand 
tim e s . . .  (is) going to  misconnect 
it sooner or later."

The jury awarded compensatory 
damages o f S 1.070.000 and puni­
tive  dam ages o f S 3 .0 0 0 .0 0 0  
against Airco. whose net worth ex­
ceeded S607,000.000.

Airco had argued tha t it took a 
combination of nine separate acts 
of negligence (most of which were 
attributed to  the nurse-anesthetist) 
to bring about Mrs. Huchmgson's 
injuries, but as Justice Smith said 
for the Arkansas Supreme Court, 
"That possibility o f miury could have 
been eliminated had Airco simply 
put the ventilator on the market 
without the optional but lethal se­
lector." When the court upheld the 
punitive damage award in 1982. 
two years after Georgia Huchingson 
was miured, that is exactly what 
Airco did.

Of the 19 million operations per­
formed annually while Airco sold the 
defective ventilator, about 25.000 
deaths on the operating table were 
listed as "cause o f death unknown," 
and it is impossible to determine 
how many of these were brought 
about by mistakes re lating to  the 
selector valve.
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MANUFACTURERS LISTEN WHEN 
JURIES SPEAK OUT ON SAFETY.
Consumer-in itiated p roduct safety lawsuits h a v e  b e en  effective in 
m od ify ing  o r p u llin g  from  the m arke t the fo llow ing  products:
Asbestos
In a landmark case In Texas in 
1973, the court found that Johns 
Manville and other companies that 
manufactured asbestos had failed 
to  warn their employees o f the 
Itnown hazards o f working with as­
bestos. The manufacturers o f as­
bestos had failed to  test their 
products and le ft the products on 
the market for 50  years knowing 
full well that they could cause as- 
bestosis (a cancerous bronchial 
disease). Twenty-one million Ameri­
cans have fcjen exposed to  as­
bestos in the workplace. Twenty 
thousand Americans die each year 
from  cancer caused by asbestos. 
Federal legislation now requires 
that asbestos be removed from 
public  bu ild ings, and removal 
projects are currently underway 
throughout the country.

Blenders
Tim Little was helping his mother 
make brow ses, when the blender 
unexpectedly cam e unscrewed 
from  its base. Tim reached for the 
blender and his hand struck the 
whirling blades. Tim needed sur­
gery to  repair several tendons and 
a nerve in his hand. One tendon had 
been so badly shredded that it 
could not be repaired. Tim will 
never regain complete motion In all 
his fingers.

The design o f the blender caused 
the container to detach from the 
base when suffic ient torque was 
created inside the container. This 
tended to  happen often when thick 
substances, like batter, were blend­
ed. The company knew this but 
failed to  caution customers in the 
handbook for the blender.

If Tim had not been able to  sue 
the manufacturer, his family would 
have had to absorb the costs o f all 
his medical bills.

Chainsaws
Chainsaws have been redesigned 
as a result of product liability 
lawsuits. A woodcutter's family was 
awarded $345,000 in compensato­
ry damages after the court deter­
mined that his death was caused by 
a defect in the saw. Safety devices 
including chain brakes and hand 
shields are now standard on most 
brands o f chainsaws.

DES
DES was prescribed in the 1950s 
for women prone to  miscarriage. It 
was marketed w ithout testing by 
several hundred pharmaceutical 
firms, making it difficult, if not im ­
possible. to  identify the specific 
manufacturer when filing suit. The 
daughters o f these women are 
prone to vaginal and cervical can­
cer, and many suffer steriH; -a n  
estimated 3 million women. In a 
leading case involving DES it was 
found that proper testing would 
have revealed the cancer problem 
in female offspring.

Diano Containers 
Drano drain cleaner's packagingwas 
modified after a woman lost her 
sight from the explosion o f a Drano 
container with an unsafe screw top. 
The housewife (48) was awarded 
$910,000 in compensatory and pu­
nitive damages in 1970.

Flammable Children's Clothing
Lawsuits involving flammable fab­
rics used in making childrens' cloth­
ing have led to the strengthening of 
federal flammability standards. The 
courts exposed the fact that the 
manufacturers had known their 
dangerous products could not pass 
the federal safety test.

Ford Pintos
Ford testing revealed design prob­
lems in the Pinto gas tank; when the 
Pinto was hit from the rear at 21 
mph, fuel leakage exceeded feder­
al standards. This information was 
forwarded to the highest level o f 
Ford's management, who decided 
to go ahead with production despite 
the d e fe c t The necessary design 
changes would have cost Ford less 
than $15 a car. The decision was 
repeated with the Mustang II. which 
had similar defects. Only after suc­
cessful lawsuits on behalf of injured 
victims were the Pinto and the Mus­
tang II recalled and m cjified .

Formaldehyde 
Formaldehyde is still used in wood 
products such as paneling and the 
particle board used to  build mobile 
homes. The fumes can cause can­
cer and other illnesses.

One woman and her two children 
experienced health problems a few 
months after moving into their new 
mobile home. One child was hos­
pitalized for chemical hepatitis. The 
jurors found that the home was un­
fit for human habitation. They also 
found that the manufacturer had 
knowingly violated the Texas De­
ceptive Trade Practices Act and 
was neg'igent in failing to  warn 
o f the formaldehyde content in the 
home. The victims were awarded 
$178, 904 in compensatory and 
$21,105 in punitive damages.

Intemalional Harvestor Tractors
The gas tanks on International Har­
vestor tractors had a defective vent 
hole which caused burning gasoline 
to  geyser onto drivers. Even after 
receiving notice of severe injuries to 
a number of farmers, the manufac­
turer continued to market farm trac­
tors with the defective fuel caps and 
fuel tanks. Only a fter juries began 
awarding compensatory and puni­
tive damages did the manufac­
turers change the defective design.

Kissing Dolls
The kissing doll contained stuffing 
that had been treated with a pesti­
cide which had chlordane in it. One 
doll had been left outside overnight 
and the morning dew activated the 
pesticide. An ei**"' ear-old girl was 
injured when : exposed to
the pesticide when she kissed and 
held the doll.

The m anufacturer pui'ed the toy 
from the market when it was noti­
fied by the family's lawyer that suit 
would be filed for compensation for 
the injuries to  the i ttle  girl.

Pickup Tiucks 
Most pickup trucks used to have 
their gas tanks behind the seat. In 
rear-end ■ id side collisions and 
roll-overs, ne tank often ruptured, 
spilling gas into the passenger com­
partment. If rnyone was smoking or 
a spark ignited the fuel, the oc­
cupants were often killed o r badly 
burned. Consumers began com ­
plaining about miuries soon after 
the introduction o f these tanks in 
1956. but they were not removed 
from the market until 1973, after 
plaintiffs were successful :n a series 
o f cases.

Zenith TVs
Zenith, starting in 1972. received 
over 3 0 0  complaints about fires 
caused by a defective resistor in the 
back of Zenith color TVs. This type 
of TV caused a fire in the Lieutenant 
Governor's apartm en ta ttheT  exas 
State Capitol, which killed one per­
son and seriously damaged the 
building. The state sued the man­
ufacturer. thi wholesa'er. and the 
retailer undei the doctrine o f joint 
and several liability and for treble 
damages under the deceptive trade 
practices act. The state invested 
$100 ,000  in expenses (not includ­
ing attorney's fees) and settled for 
$1.3 million in damages, or 80%  of 
the cost o f repairing the Capitol 
building.

f  A O  SHKT
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What is Your Life Worth? 1871 C o tU

Figures us td  by Ford 
lo calculate the value 
ot s  human hie

Miscellaneous Accident Cost—1200 
Funeral—S900 

Employer Losses— S1.000 
Insurance Administration—84,700 

Oth.or—S425„  ., , „  utr.or—v iits
Medical Costs: Hospital—$ 7 0 0 ^ ^ ^

Ford knew thB Pinto was likely to 
explode if hit from behind. The man­
agement did a cost benefit analysis, 
estimating that 180 people would 
die and 1B0 be injured, and decided 
it would be cheaper to sacnlice 
those people than to fix the car.

Property Damage— S1.500 
Legal and Court—13.000 

Victim's Pain and Suffering— $10,000 
Assels (Lost Consumption)— $5,000

Tota l pe r Fa ta lity : 5200,725
Table Irom "Pinto Madness." by Mark Dowie in 
Mother Jones Sept./Oct. 1977. page 18. Based on 
National Highway Traffic Safety Administration study 
used by Ford In Cost-Bencfit, ysis.

Dm  Haarug

Funitive D am ages— 
When the Corporation 
Doesn't C are
As the American Lawyer said, "A 
large company that deliberately de­
cides, at the cost o f several lives, to 
evade a safety regulation or market 
a product that its own people fear 
is unsafe needs to have millions as­
sessed against it fo r the punish- 

"  ment to h u r t"
Punitive damages are just that: 

punishment o f a corporation that 
knows its product will hurt or kill 
people, and markets it anyway.

Are punitive damages actually 
battering corporations too much? 
Should they be lim ited by legisla­
tion? Only the U.S. Justice Depart­
ment seems to think so, and in 
response the National Association 
of Attorney;' General said unequivo­
cally: "The figures presented by the 
Justice Department Report are 
merningless."

T l. '  Rand Corporation's Institute 
for Civ,; lustice, whose board is 
dominated by insurance industry 
figures, in 1987 released a sum­
mary o f its research results on "Pu­
nitive Damages. . .  How Much and 
To Whom." Among the findings:

•  The few large awards have 
skewed the totals.

• In 25 years the frequency of 
punitive awards in personal injury 
cases has changed little.

• Punitive damages were rarely 
gran, t in personal injury cases in 
any jurisdiction—they are far more 
frequent in business contract liti­
gation.

•  In about half the trials, punitive 
awards were reduced, and the re­
ductions were greatest in personal 
injury trials. As a result of post-trial 
action, plaintiffs actually received 
only about half the money awarded 
by juries.

The Courts C lam p 
Down on  Construction
In May 1982. Clyde McWilliams, a 
construction carpenter, was work­
ing on a 30-story condominium in 
Seattle. The core of the building— 
its concrete skeleton—was being 
constructed. During this stage, con­
crete is poured one floor at a time. 
Steel and lumber forms are used as 
molds and then removed when the 
concrete has set. Each form  is 
about 4 0  feet from end to end. 
McWilliams’s job was to unfasten 
the forms after the concerte hard­
ened. As he stood on the edge of 
the concrete core, a tower crane, 
which the construction company 
had leased from  the Mobile Crane 
Company, hooked on to  the form 
and nursed it out o f the core.

The tower crane had been in 
operation on the site daily for about 
two months. The deadend of the lift 
line that ran around the pulley at the 
end o f the crane was secured with 
U-bolt clamps. With use. the lift line 
cable stretches like taffy. As it 
stretches, it defeats the clamping 
e ffect o f the  U-bolts.

Suddently the ' ft line attaching 
the spreader bar to the crane gave 
way. The bar dropped on McWil­
liams. first striking his right shoulder 
and then his right foot. The blow 
severed the nerve to McWilliams'

deltoid, the main shoulder muscle, 
and crushed the br-nes in his foot. 
He spent three weeks in the hospi­
tal and a year in rehabilitation.

His injuries are permanent. Mc­
Williams cannot lift his arm above 
his shoulder and walks with a limp 
He has lost his ability to balance and 
canno; climb. A single parent w ith 
three children, McWilliams was 36 
at the time of the accident, earned 
$33 ,000  a year, and was looking 
forward to a bright future in Seat­
tle's booming construction industry.

The crane company claimed the 
accident was due to operator error: 
The bolts holding the mold had not 
been properly released, the cement 
had not cured, and the crane oper­
ator had overloaded the crane.

McWilliams's lawyer studied the 
engineering theory involved and 
was able to show that the crane was 
not overloaded. He set out to prove 
that securing the cable with U-boltr 
was inherently unsafe because of 
the known stretching properties o f 
steel cable wound around hemp. He 
even climbed up 180 feet onto the 
topmost part o f the crane above the 
cab—the rooster tail. "I've never 
been so scared in my life." he says. 
At the boom end of the crane, he 
saw a simple fastening device 
known as a becket and thimble, 
which tightens the connection as 

cable stretches. The cable pulls

the thimble against tops inside the 
becket. and the more pull exerted 
on the cable, the tighter the con­
nection becomes.

When the lawyer asked the crane 
company owner why U-bolts were 
not used to  secure the boom, the 
answer was that if they were, "the 
whole boom would come aown"—  
a damaging admission.

The becket and thimble was ef­
fective. economical, and well-known 
as a fail safe fastening device. If the 
becket and thimble had been used 
to secure the lifttine, the only way 
a load could be dropped would be 
because o l cable failure.

For the two-and-a-half years the 
case was pending, the defendant 
continued to secure the deadend of 
the lift line on all its tower cranes 
with U-bolts. One week before trial, 
the parties agreed to settle the case 
for $675,000.

Within a few weeks o f the settle ­
ment the Mobile Crane Company 
and all other lessors of cranes in the 
Seattle area replaced U-bolts on all 
their tower cranes with becket-and- 
thimble attachments. The cost per 
modification was less than $40.

As the lawyer for Clyde McWil­
liams made clear, "While the in flic ­
tion o f an injury on a human being 
often does ro t  inspire subsequent 
safety measures, a successful law­
suit almost invariably does."
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INSURANCE REFORM LEGISLATION 
WOULD IMPROVE THE SYSTEM.
Should There be 
F ede ra l Legislation?
In May and June 1986, the House 
Energy and Commerce Subcommit­
tee on Commerce, Transportation 
and Tourism held seven days of 
hearings. The subcommittee iden­
tified seven critical problems: wide­
spread and substantial rate in­
creases; insurer withdrawal from 
entire areas, including pollution 
control and child care; the sudden 
rash o f arbitrary cancellations: re­
striction o f coverage; inability o f 
states to identify financially troubled 
Insurance companies because of 
unreliable data: state regulation o f 
reinsurance: and capability of states 
to  supervise the liability insurance 
m arke t ,

The subcom m ittee chairman, 
James J. Florio (D-NJ).said, * lt is not 
appropriate at th is moment for the 
federal government to assume pri­
mary responsibility. But the public's 
patience is not unlimited. The states 
must act." The information was to 
have been supplied by January 15, 
1987.

Florio said that there were pro­
posals during the hearings to 
change the civil justice system, but 
• it  is apparent from  our hearings 
that no evidence is available to 
demonstrate tha t drastic restric­
tions on the rights of injured parties 
will solve the insurance crisis. The 
data on claims have not been forth­
com ing The jury verdict statis­
tics are riddled w ith holes."

At the same time the Subcommit­
tee on Monopolies and Commercial 
Law of the House Judicic • Commit­
tee was also investigating the insur­
ance crisis. The chairman of the

Judiciary Committee, Peter W. Rodi- 
no, Jr. (D-NJ), had this to say:

The companies say they are 
losing money on underwriting.
But the (acts reveal that, over the 
past dt-ade, they have paid out 
only 29 cents to 57 cents in 
claims and allocated loss adjust­
ment cmenses. such as defense 
costs. ... every premium dollar 
they have taken in. Actually, the 
cash picture is much more 
favorable to the industry than this 
because investment income has 
not been added in. Moreover, the 
payout to policyholders is lower 
than these figures indicate be­
cause the loss figures include 
some loss adiustment expenses.
The so-called "losses' are really 
paper losses, calculated by 
deducting reserve amounts that 
the companies retain and invest. 
Even in the troubled lines, such as 
day care, the companies are tak­
ing in twice as much as they are 
paying out in claims. At a mini­
mum. what this shows is that the 
claims of losses are almost wholly 
speculative.

Rodino pointed out that for prod­
uct liability, of the premium dollars 
taken in over the past ten years, 
less than half had been paid back 
out. and the line had produced a 
positive cash flow of S2.6 billion, 
not including investment income. 
"In view of figures like these," Rodi­
no said, "I question how the compa­
nies can claim they are losing 
money.

"Insurance companies have yet 
to justify their actions by producing 
actual payments and claims infor­
mation." he said.

I consider tried by jury 
as the only anchor ever 

yet imagined 
by man, by which 

a  government can be 
held to the principles 

of its constitution.
Thomas Jefferson, Letters to  Thomas Paine (17E9)
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The M ore Things 
C h a n g e . . .
Ten years ago, during the last regu­
larly scheduled insurance crisis, the 
Small Business Subcommittee in 
the U.S. House of Representatives 
was receiving complaints of un­
believably high premium increases 
and decided to initiate hearings. In 
1986, the chairman of that commit­
tee. John LaFalce (D-NY), spoke 
about what he had learned in 1975.

I quickly found out that in the in­
surance industry appearances 
can often be deceiving. I quickly 
found out that the vocabulary ot 
the insurance industry differs 
markedly from the vocabulary 
that you and I ordinanly use. Their 
definition or use of a word would 
often differ from our definition of 
that same word.

'■of example, the word "losses."
Yo j and I might think that we 
knew what a loss is: It means 
something that has been tost, 
rather simple. Well, not so within 
the insurance industry.

In the insurance industry . . .  if
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Today, the only recourse for the vic­
tim o f malpractice is the legal sys­
tem: suing the doctor or the
hospital___

It is the failure o f the state to  e f­
fectively discipline bad doctors and 
o f hospitals to  effectively curb mal­
practice through more rigorous 
oversight procedures that's forced 
more injured patients to  turn to the 
courts for help.

nervy*) Threw rid 
XBC New* Ciosevo. 
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you use the word "loss" in con- 
necoon with ratemakmg. it means 
something quite different. Thus, 
when the insurance industry for 
purposes of State financial report­
ing uses the word "loss." it means
that which it paid o u t But the
industry also means that which it 
has set aside as reserves for 
those claims that have been 
reported to i t  In other words, 
"loss" in this context includes not 
just what is actually paid out. but 
estimates of future payouts as 
well.

. . .  The insurance industry also 
includes within its definition of 
"loss." reserves that have been 
set aside for claims that it says 
probably have occurred, but of 
which it has absolutely no knowl­
edge whatsoever. It calls these 
losses IBNR {incurred but not re­
ported). However, when it uses 
the word "loss' within the context 
of ratemakmg. it does not include 
IBNR because it is deemed statis­
tically unreliable—and that's put­
ting it mildly.

The malpractice crisis is real, but its 
causes have been misunderstood 
and the solutions have failed. The 
medical profession must be more 
conscientious about adm itting its 
mistakes. The states must be more 
diligent about stopping those who 
are persistently guilty o f them. And 
if the insurance companies can 't 
give a better accounting o f why 
their malpractice rates for doctors 
are so alarmingly high, then the fed­
eral and state governments will 
have to  do it for them, and find a 
means to  guarantee that those 
rates are reasonable. Even the; i the 
malpractice crisis will threaten a llo t 
us until the government, the hospi­
tals. and the doctors themselves 
find the will to  remedy the fun­
damental cause of it: malpractice 
itself.

ABC N«W1 Comud.
Ctcemtxr 27, 1986
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W hy I Vetoed 
Tort Reform
Bruce Babbitt.
former Governor o f Arizona

. . .  As a nation, we have tradition­
ally chosen two ways to  deter un­
safe corporate behavior: regulation 
and the threat o f litigation. The ad­
vantage the jury system has over 
the bureaucratic approach is. first, 
its thoroughness. No number of 
federal or state safety inspectors 
can hope to  provide the same level 
o f deterrence that our Amencan 
jury system provides. In fact, our 
notions of free enterprise probably 
would prohibit the levels o f bureau­
cratic intrusion that would be nec­
essary to provide the same level of 
safety that the legal system docs.

Second, our judicial system has 
an advantage of flexibility. In this

age of constant development of 
new products and, therefore, of 
new hazards to both consumer and 
environment, the body o f law that 
has been carefully erafteo over the 
last two centuries to protect Ameri­
cans from those corporate hazards 
has consistently proven more flexi­
ble. more adaptable to the changing 
times. This legal system has also 
proven to be more deliberative and 
more cautious in its adaptation of 
the law to changing concepts of jus­
tice and social responsibility.

In light o f the undeniable social 
value of an effective civil justice sys­
tem. the burden of proof must rest 
with those who would radically alter

this carefully balanced legal system. 
In the 1986 legislative session. I 
was presented with five bills to  en­
act such drastic changes, changes 
that would have severely reduced 
the ability o f injured people to  gain 
full compensation for their injuries. 
Of broader import, these bills would 
have eroded the system of checks 
and balances that keeps corpora­
tions and bureaucracies conscious 
o f their social obligation to  protect 
the members of the public from 
needless harm. All five bills would 
have drastically upped the scales of 
justice in favor o f the wrongdoer 
and his insurer and away from the 
injured victim. In so doing, these

bills would have led to  more unsafe 
workplaces, more toxic hazards, 
and more bureaucratic irresponsi­
bility.

Yet. despite the radical nature o f 
these bills, their advocates never 
demonstrated that they would bnng 
relief from rising insurance costs to  
the businesses and municipalities in 
my state. Actually, what little evu 
dence was presented indicated that 
the legislative changes would bring 
absolutely no relief to  these victims 
of the insurance crisis.

I vetoed all five of these anticorv 
sumer bills. The advocates of re­
strictions on consumer's rights 
simply did not prove their case . . . .
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The Key to Hotel Safety
In King v. Trans-Sterling. the effects 
o f the verdict were greater than the 

X  monetary award. Not only did the 
defendants take significant action 
to prevent future harm, but the ver­
dict sent a message that was heed­
ed by other potential defendants— 
in this instance the hotel industry.

On August 21. 1982, a Chicago 
woman. Julia King, and her mother- 
in-law. Dorothy Williams, were vaca­
tioning at the Stardust hotel and 
Casino in Las Vegas. That night they 
had been in the casino, and at about 
10:30 Julia King went up to her 
room to  pick up tickets for a show. 
Mrs. King used her room key to 
open the door. As she moved to 
turn on the light, she was grabbed 
by a man who held a knife to her 
throat and threatened to  kill her if 
she screamed. She begged him not 
to hurt her. He used the knife to cut 
her dress and pantyhose from her 
body, and lied her hands behind her 
back with a curtain cord. He then 
took a washcloth, stuffed it in her 
mouth, and used her pantyhose to 
wrap the gag in place. He proceed­
ed to rape her vagmally and rectal- 
ly. tied her feet with more cord, 
rummaged through her purse (tak­
ing about S60 in cash), and finally 
le ft the room.

At 11 o'clock Mrs. King’s mother- 
in-law asked a security guard to 
come with her to  check the room, 
where they found Mrs. King naked:

she was still bound and gagged.
At the Las Vegas hospital where 

Mrs. King was treated, she required 
more sedation, according to the 
emergency room nurse, than had 
been administered to any o f the 
more than 130 rape victims she 
had treated. When Julia King re­
turned home to Chicago, she began 
treatment w ith a psychologist and 
continued in treatment for several 
years. An expert witness testified at 
the trial that Mrs. King suffered per­
manent and chronic post-traumatic 
stress disorder as a result of the 
rape at the Stardust. She also devel­
oped a skin disorder diagnosed as 
a combination of lupus v ,-ythmato- 
sis and vitigilo. both diseases of the 
immune system, the onset o f which 
was found to  have been precipitat­
ed by the trauma of the rape.

During the trial, a great deal of 
evidence proved that the security 
system at the Stardust was a farce. 
Patrols of the building were sporad­
ic at best, despite the fact that key- 
clock stations supposedly insured a 
regular foot patrol. The stations 
were unused on the day o f the as­
sault. had not been in use for 
months, and perhaps had never 
been used. Although more than 
125 closed-circuit video cameras 
were in operation at the hotel, the 
wing containing Mrs. King's room 
was totally unprotected. Guests 
were given a false sense of secun-

ty by the strategic placement of 
•dumm y" video cameras.

It also appeared that the Stardust 
lost an average o f 500  guest room 
keys per week, and that the rooms 
in Mrs. King's building had not been 
rekeyed since construction in 1957. 
Management was also aware of at 
least 101 master keys in circulation. 
No records were kept o f lost mas­
te r keys. To make matters worse, 
these master keys were of a type 
which can override the mgnt latch, 
even if a guest is in the room. Ex­
pert witnesses testified that no 
operation should have more than 
one or two emergency master keys 
and that these should be locked up, 
logged in and out. and kept under 
s tric t management control. There 
was no question that the lack o f a 
key control system and the lax 
security policies a t the Stardust was 
gross criminal negligence.

The lawsuit resulted on July 17. 
1985. in a plaintiff's verdict in the 
amount o f S 750.000 compensato­
ry and $2 ,500,000 punitive dam­
ages. Mrs. King was finally awarded 
$821 ,000  (including interest), al­
though the punitive damage award 
remained at issue for some time. 
The question was argued before the 
Nevada Supreme Court in January. 
1978 (Nevada has no intermediate 
Court of Appeals): but the parties 
decided to settle.

From the time of Mrs. King's rape

in 1982 to  the verdict—almost 
three years—there was virtually no 
change m key-control policy at the 
Stardust. But as soon as the verdict 
was handed down, tha Las Vegas 
hotel managers got the message. 
The Schlage Lock Company was 
deluged w ith requests fo r bids. By 
the spring o f 1986, between 
15,000 and 20,000 Las Vegas ho­
tel rooms had been rekeyed with 
systems meeting national industry 
standards. At the Stardust, the en­
tire 1,000 room Mercury building, 
where Mrs. King's room was locat­
ed. had brand-new hardware of the 
latest design installed on the doors. 
Says Mrs. King's lawyer. "The im ­
mediate and salutory effect on con­
sumer safety in Las Vegas remains 
a source o f considerable pride to 
me."

Some months later, Mrs. King's 
lawyer was in Chicago, checking a 
friend into the Palmer House. He 
noticed a state-of-the-art lock set 
prominently displayed at the regis­
tration desk to show guests how 
their locks worked. He asked the 
desk clerk why the hotel used such 
a technologically advanced mecha­
nism. "The word around here." the 
clerk said, "is  t^a t there was some 
case in Las Vegas where a huge 
award was made."
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THE PRESS HAS COMMENTED 
ON THE INSURANCE CRISIS.
THE KANSAS CITY STAR 
M A Y  8. 1986

Insurance Fog Is 
Hard to Penetrate
Statistics can be twisted in many 
different ways, and some statistics 
that would be relevant to tbe insur­
ance debate simply haven't been 
gathered. But looking at the figures 
available and perhaps seeking some 
that aren't represents a better alter­
native than simply assuming, as At­
torney General Ed Meese did recent­
ly, that there has been an explosion 
In certain types of lawsuits at the 
state level. Legislative proposals 
should be based on something 
more than statistical assumptions 
and horror stories.

CONSUMER REPORTS 
AUGUST 1986

The M anufactu red 
Crisis
Uability-insurance companies have 
created a crisis and dumped it on 
you___

The industry's version of to rt re­
form  means placing limits on the 
rights o f injured people to  sue fo r 
and recover dam ages.. . .

The lawsuit crisis may be phony, 
but the insurance crisis is real. 
Towns, doctors, day-care centers 
and others face urgent problems of 
insurance availability and affordabil­
ity. What is needed to  alleviate the 
problem is not to rt reform but bet­
te r regulation o f the insurance in­
dustry.

ANNISTON STAR 
APRIL 13, 1987

Tort Reform  in 4C 
States Has Fa iled  to 
Cut Premiums
"Not in one state has it  been 
demonstrated that tort reform has 
resulted in lower insurance premi­
ums.’  said Robert Hunter, president 
o f the National Insurance Consumer 
Organization.

Industry spokesmen counter that 
the reforms were passed too re­
cently to have produced results. 
And the effect o f tort reform  on 
rates is at best speculative, they 
say. ’ There is no tie-in between tort 
reform and insurance rates—we've 
claimed that from  day one,’  said 
James Purcell, regional manager for 
the American Alliance of Insurers in 
Atlanta.

JOURNAL OF COMMERCE 
OCTOBER 24, 1986

Industry Bites 
Customer
The insurance industry is showing 
signs of being its own worst enemy. 
How can an industry that spends 
millions on advertising and contrib­
utes heavily to  state and federal 
campaigns to  reform to rt law not 
recognize the public relations deba­
cle associated v/ith telling a state, 
which reformed its to rt law. that the 
reforms are worth ie ro  in the pric­
ing of insurance products?

C H IC AG O  S UN-TIMES 
AUGUST 30, 1986

W hat L iab ility Crisis?
The profits o f the property and lia­
bility insurance industry in the first 
half o f this year were six times
higher than they were last year___
The facts underscore the major 
point: Don’t undertake major ’ re­
fo rm s ' that entail the loss of impor­
tant individual rights until it  is 
demonstrated that the changes are 
absolutely necessary. They w eren 't

BUSINESS WEEK 
APRIL 21, 1986

The Explosion in  
L iab ility Lawsuits Is 
Nothing But a  Myth
Startling new evidence suggests 
that the ’ lawsuit cris is ' may not 
even e x is t . . .  The insurance indus­
try has fostered those mispercep­
tions with a phenomenally success­
ful campaign tha t blames the ’ law­
suit crisis’  for shocking premium in­
creases and a paralyzing insurance 
shortage. The rate hikes, however, 
result largely from the insurance in­
dustry's own mismanagement.

The Association o l Trial Lawyers oi America 
1050 31st Street. N.W. 

Washington, D.C. 20007-4499 
202/965-3500

HOUSTON BUSINESS JOURNAL 
APRIL 27. 1987

A Very P ro fitab le 
Insurance Crisis
In the m idst o f what most business 
and political leaders are calling 
a nationwide insurance crisis, along 
comes a study showing that the na­
tion's insurance companies are ex­
periencing record profits The
debate (about tort reform) has been 
hindered by an unwillingness on the 
part of the nation's insurance com ­
panies to open their books for scru­
tiny—  If insurance companies are 
hurting to  the extent they claim, 
they should prove i t

THE RECORD 
JULY 22, 1986

Stay Out of 
the Ju ry Box
The problem is complicated and 
multidimensional. Yes, there are 
more lawyers and more lawsuits: 
what consumers or workers want to 
return to the days when they could 
be maimed or poisoned w ith no re­
course?
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