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Expansion of Statutory Protection
For Public-Sector Whistleblowers

DEVELOPMENT: Statutory protection for government-employ-
ee whistleblowers continues to grow, according to a report present-
ed at a midwinter meeting of the American Bar Association,
January 16 and 17.

The report, which forms the basis for this Analysis, was pre-
pared by Nancy J. Sedmak, co-chairman of the ABA Slate and
Local Government Bargaining Committee’s Subcommittee on Spe-
cial Problems.

Whistleblower Statutes

The newest state whistleblower law was signed in Pennsylvania
in December. Michigan passed the first stale whistleblower law in
1981; by 1985, there were 19 such laws, and there are now 25
states with some sort of whistleblower law on the books.

In addition to passing ne.r laws, several states have amended
ones already on the books. In 1986, New York expand'd its 1984
whistleblower iaw by granting additional protections to public
employees.

Most of the state laws cover only state employees. Several,
including the new Pennsylvania law, cover state and local employ-
ees. Arizona’s law covers state and county employees. Connecticut,
Louisiana, Maine, Michigan, New Jersey, New York, and Rhode
Island protect state, local, and privatc-sector employees. Califor-
nia’s law covers only private-sector employees.

Many of the state whistleblower laws specify that employees wiil
be protected if they report violations of federal, state, or municipal
laws, rules, and regulations. Most such laws also protect employees
who disclose information regarding waste, mismanagement, or
abuse of authority. But Louisiana restricts protected disclosure to
violations of state, federal, or local “environmental” laws.

Some states specify that reports must be submitted to a particu-
lar individual or agency, e.g. state auditor (Delaware, Oregon,
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Utah, and Washington). Others protect disclosure to any agency or
federal entity having authority to investigate, police, manage, or
otherwise remedy the violation or act in question (Florida), or
disclosure to any appropriate body or authority (Kentucky. Maine,
New York, Rhode Island, Texas).

Whistleblowing employees may be required first to submit a
report, usually in writing, to their supervisor and give the employer
sufficient time to correct the problem (Indiana, Maine, New
Jersey, New York, Utah). This requirement does not apply when
the employee has specific reason to believe that reports to the
employer will not result in prompt remedying of the violation
(Maine), or if the employee is reasonably certain that the activity,
policy, or practice is known to one or more supervisors, or where an
emergency is invclved and the employee reasonably fears physical
harm as a result of the disclosure (New Jersey). Pennsylvania and
Wisconsin provide that employees may report either to a supervisor
or an appropriate authority. Kansas and Kentucky specifically
state that employees are not required to give prior notice.

Whistleblowing employees may be required to make their disclo-
sures in good faith (Pennsylvania, Texas), to have reasonable cause
to believe a violation has or is about to occur (California, lowa,
Maryland, Maine, New Jersey, New York, Rhode Island, Wiscon-
sin). to make reasonable attempts to ascertain the correctness of
their information (Ind.ana), and not to knowingly make false
charges (Connecticut, Delaware, Michigan, Utah). Employees who
knowingly make false charges may be disciplined (Connecticut).

Remedies and Procedure

Most slates provide for civil-suit enforcement, but a few require
the employee to exhaust administrative remedies first. A few states
have special procedures to handle complaints. Connecticut stipu-
lates that the employee may file an appeal with a review board, or
pursue remedies under a collective bargaining contract; Florida’s
law requires employees to exhaust administrative remedies; Indi-
ana’s states that those dismissed may process an administrative
appeal, but the law does not impair other legal remedies the
employee may have; Maryland provides remedies supplemental to
the ordinary state-employee grievance procedure; Oregon’s law
requires establishment of an administrative appeals procedure; and
Wisconsin provides th3t the employee may file a complaint with a
commission. Maine provides for a jury trial.

Some states provide for injunctive relief (Delaware, Florida.,
Kentucky, Maine, Michigan, New Jersey, New York, Rhode
Island,” Texas).

Most states provide that reinstatement, back pay, fringe bene-
fits, and seniority mav be awarded. Louisiana provides for triple
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damages, losl wages, and lost anticipated wages. Kentucky and
Texas provide for punitive or exemplary damages. Attorney’s fees
and costs to the employee arc available in Kentucky, Louisiana,
Michigan, Rhode Island, Texas. Utah, and Washington, while
aitorney’s fees and costs may be awarded to the prevailing party in
Florida, Maine, New Jersey, and New York.

Some states specify civil or criminal penalties for violations of
the whistleblower law. Any person who. willfully violates the
Kentucky law is guilty of a Class A misdemeanor. Maine provides
for a civil fine of $10 for each day of willful violation. Michigan
and Utah provide for a civil fine, of not more than $500. New
Jersey provides for a civil fine of not more than $1,000 for the first
violation, and not more than $5,000 for each subsequent violation,
in Pennsylvania, employers who violate the act may be fined up to
S500 and suspended up to six months, except for elected officials.
Supervisors in Texas are subject to a civil penalty up to. $1,000.

The posting of notices informing employees of their rights is
required in several states. New Jersey requires that the notices
name the person designated to receive written reports.

.

In the absence of slate laws protecting whistleblowers, or if the
laws that do exist do not cover all employees, other protections are
sometimes available. Employees may invoke their First Amend-
ment guarantees, or possibly bring wrongful-discharge suits.

The First Amendment protects a government employee from
discharge for speech on matters cf public concern. (Connick v.
Myers, US SupCt, 1983, 1 1ER Cases 178) To ascertain whether
such matters are involved, the court must focus on the content,
form, and context of statements for which-protection is sought.

In Wulfv. City of Wichita (DC Kan, 1986, 1 IER Cases 895), a
city police officer was terminated after he wrote to the state
Attorney General expressing allegations ranging from interference
by the police nief with the constitutionally protected right of
membership in a union to improper use of public funds, and
requesting an official investigation into these matters. The officer
sued and was found to have engaged in speech on matters of public
concern protected by the First Amendment. His letter, which was
submitted through proper channels to appropriate authorities, did
not affect the officer’s ability to perform his duties; his working
relationship with the police chief did not require personal loyalty
and confidence; and there was no evidence of any disruption of
police-department activities or morale as result of the letter. The
court found that even if the police chief- had legitimate fears of
disruption, the First Amendment balance can hardly be controlled
by this factor. Quoting Porter v. Califano (CA 5, 1979, 592 F.2d
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770). the court stated: "An employee who accurately exposes
rampart corruption in her oflice no doubt may disrupt and demor-
alize much of the office. But it would be absurd to hold that the
First Amendment generally authorizes corrupt officials to punish
subordinates who blow the whistle simply because the speech
somewhat disrupted the oflice.”

Officer Wulf was terminated by the City of Wichita in April
1981. Wulfs award from his lawsuit under 42 U.S.C. 1983 totalled
$242,465 for back pay, $389,806 for front pay, $250,000 for
mental anquish and emotional distress, and $50,000 in punitive
damages against the police chief, plus reasonable attorney’s fees
and expenses.

Kansas enacted a whistleblower law to protect state employees
in 1984. Wulf and similarly situated employees would not have
been covered, because the law docs not cover city employees.

Public-Policy Exceptions

In Wagner v. City of Globe (Ariz SupCt, 1985, 1 IER Cases
501), a probationary city police officer was discharged for what the
court characterized as whistleblowing — he had taken affirmative
steps to investigate and rectify the illegal detention of an individual
and called it to the attention of the police chief and city magistrate.
The police officer asserted that he had been wrongfully discharged
in violation of the city's personnel rules and therefore in breach of
contract.

The court considered whether the public-policy exception to the
employment-at-will doctrine applied. The court stated: “The em-
ployee who chooses to report illegal or unsafe conduct by his
employer differs significantly from the employee forced to choose
between his job and actual participation in illegal behavior. The
latter is the paradigmatic case of a public policy violation; in
contrast the whistleblower faces the arguably less onerous choice of
either ignoring the known or suspected illegality or becoming an
instrument of law enforcement .... We believe that whistleblow-
ing activity which serves a public purpose should be protected. So
long as employees’ actions are not merely private or proprietary,
but instead seek to further the public good, the decision to expose
illegal or unsafe practices should be encouraged.”

Further, the court noted, the legislature had recognized in 1985
that whistleblowing is worthy of protection by enacting a law
protecting stale and county employees. Though this law was not
applicable here, it "evinces a legislative expression of public policy
fullv consonant with our decision,” the court said. It summarized
by stating: “As we have endeavored to show, all employees who
attempt to correct problems of public interest fall within the ambit
of the public policy exception to the at-will doctrine.”
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: HB 168
REQUEST : Publish Date:

R.evisicfln Date: . _ Agency Affected: Department of Law
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INQUIRY LINE

Q. What are lifeline rates and
how many states have theml

A. Lifeline rates give eligible
consumers, usually the elderly
and others with low incomes, a
price discount on a basic
amount of electricity or other
utilities. The goal of lifeline
rates is to enable low-income
consumers to purchase a basic
amount ofelectricity necessary
for sustaining a decent standard
of living. According to the
National Association of Regula-
tory Utility Commissioners
(NARUC), states which have
lifeline rates are: Alabama,
California, Georgia, Massachu-
setts, Minnesota, Montana, Ne-
vada, New Hampshire. New
Jersey, Oklahoma. Wisconsin,
and the District of Columbia.
States which are considering
lifeline proposals or have test
programs are: North Carolina.
New York. Maine. Delaware
and Arizona, according to

NARUC.
Q. Hate many states have
called for a constitutional

amendment for a bedaneed fed-
eral budgetf

A. Thirty-two states, two shy
of the 34 needed, have called for
a constitutional convention to
require a .danced federal bud-
get. There is no constitutional
or statutory deadline for the re-
maining two states to call for a
convention. However, a state
may revoke its call at any time
until 34 states have passed reso-
lutions. Most recently, the Mon-
tana and California supreme
courts have struck ballot initia-
tives calling for a convention <a
the basis the measures in-
tringed on legislative powers.
' he 32 states which have called
for constitutional conventions

AN >iddie (ioverniiii-n: \i ws April IUS'i

and the dates of action for each
are: Alaska (1982), Arizona
(1979, 1977), Arkansas (1979),
Colorado (1978), Delaware
(1975), Florida (1976), Georgia
(1976), ldaho (1979), Indiana
(1979), lowa (1079), Kansas
(1978), Louisiana (1979, 1978,
1975), Maryland (1975), Missis-
sippi (1975), Missouri (1983),
Nebraska (1976), Nevada (1979,
1977), New Hampshire (1979),
New Mexico (1976), North Caro-
lina (1979), North Dakota
(1975), Oklahoma (1976),
Oregon (1977), Pennsylvania
(1976), South Carolina (1978,
1976), South Dakota (1979),
Tennessee (1977), Texas (1978),
Utah (1979), Virginia (1976),
Wyoming (1977).

Q. Which states have passed
whistleblower laws?

A. Whistleblower laws protect
employees who “blow the whis-
tle” on improper practices by
their employers. California.

Ncalendar
E vents

April 24-26—Southern Region State
Treasurers Annual Meeting. Ashe-
ville. X.C.. Grove Park Inn. Pohlmann.
Lexington.

April 21)-Mav |—NCI.G Spring Meet-
ing. Washington. D.C.. Feigenhaum.
Lexington.

May 8-10—N'CSL State-Federal As-
sembly. Washington. D.C.. Hyatt Re-
gency Capitol Hill. Carden. D.C.
May 8-10—western Region Stale Trea-
surers Meeting. Seattle. Wash.. Seattle
Sheraton Hotel and Towers. Pohl-
matin. Lexington.

May 8-11—Southern Conference of Al-
tnrneys General. Louisville. Ky .
Brown Hotel. Williams. Atlanta.
Mav ID—NASIS I-'inann- and Kxeea

R I. Treaiiv.ax Inn. Parish. Lexington

Connecticut. Illinois, Kansas,
Louisiana, Michigan. Ohio,
Oregon, Maine, Michigan, New
York, and Rhode Island have
some form of whistleblower
laws. Courts in California, Con-
necticut, Indiana. Massachu-
setts. Michigan, New Hamp-
shire, New Jersey, Oregon,
Pennsylvania, and West Vir-
ginia have banned retaliatory
firings. A mode! whistleblower
law was published in CSG's
Suggested State Legislation
1982, pp. 155-157.

The States Information Cen-
ter (SIC) inquiry service can
help you locate relevant infor-
mation quickly and will respond
to requests by phone or letter.
The SIC maintains statistical
information and program docu-
ments, as well as lists of re-
sources, on issues of concern to
state governments. The service
is confidential and free to state
officials and staff. Write or call
Debbie C. Tillett or Shery
Kearney: The Council of State
Governments. States Informa-
tion Center, Iron Works Pike,
P.O. Box 11910, Lexington, KY
40578. (606) 252-2291.

May 20-21—NASIS Eastern Regional
Meeting, Newport. R.l.. Treadway Inn.
Parish. Lexington.

June 5-7—Conference of Western At-
torneys General Annual Meeting.
Juneau. Alaska. Stockholm. San Fran-
cisco.

June (5-8—NCSL Executive Go unit
tee Meeting. Pittsburgh. Pa.. Lake.
Denver.

June 0-12—Eastern Region State
Treasurers Meeting. Vergennes. Vt..
Busin Harbor Club. Hebard, Mont-
pelier.

«June 10-12—National Stale Auditors
Association Annual Meeting, Phoenix.
Ariz.. Pointe Resort. Pohlmann, Schu-
macher. Lexington.

June 1(5-20—Leaders’ Advanced Man-

agcmeni  Program, Boston. Mass..
Boston I'mvei-sity. l.akis, Bo<uuiUil7>
2(57-8120.

June 17-21—Western Governors' As-
sociation Annual Meeting, Waikiki.
Hawaii. Sheinton Waikiki. M.ulde.
<'olnr.llio
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Controlled Substances

ntaining such substance, shall be
in opium or heroin” and if the
nixturc involved:

in 14 grams, such person shall be
1to a term of at least 14 years in
:ss than S50.000.

n 28 grams, such person shall be
1to a term of at least 18 years in
Ass than S100,000.

shall be punished as a felon and
ears in the state's prison and shall

: through 6 is not eligible for early
-need as a committed youthful of-
suspend the sentence or place the
the sentencing judge may reduce
n the applicable minimum prison
suspend the prison term imposcJ
tch person has, to the best of his
e in the identification, arrest, or
co-conspirators, or principals it
; a finding that the person to be
issistance.
through 6 shall run consecutive!*
;i of any sentence being served k>

provided in Sections 2 through d
icied of conspiracy to commit any

bility clause.j
susc.)

fceiive date.)

Protection of Public Employees Act

This draft act provides protection to employees who report a violation or

suspected violation of state, local or federal law. It also protects employees who
participate in hearings, investigations, legislative inquiries and court actions.
Penalties and remedies are specified.

This draft legislation is based on a Michigan statute.

Suggested Legislation

(Title, enacting clause, etc.)

N

BN A WN Rl

Section 1. [Short Title.) This act may be cited as the [siatel Protection of
Public Employees Act.

Section 2. fDefinitions.] As used in this act:

(1) “Employee” means a person who performs a service for wage., or
other remuneration under a contract of hire, written or oral, express or im-
plied. Employee includes a person employed by the stale or a political sub-
division of the state except state classified civil service.

(2) “Employer” means a person who has one or more employees.
Employer includes an agent of an employer and the state or a political sub-
division of the state.

(3) “Person” means an individual, sole proprietorship, partnership,

corporation, association, or any other legal entity.
(4) “Public body” means all of the following:

(i) A state officer, employee, agency, department, division, bureau,
board, commission, council, authority, or other body in the executive
branch of state government.

(ii) A.i agency, board, commission, council, member, or employee
of thelegislative branch of state government,

(iii) A county, city, township, village, intercouniy, intercity, or
regional governing body, a council, school district, special district, or
municipal corporation, or a board, department, commission, council, agen-
cy, orany member or employee thereof.

(iv) Any other body which is created by state or local authority or
which is primarily funded by or through state or local authority, or any
member or employee or that body.

(v) A law enforcement agency or any member or employee id" a law
enforcement agency.

(\i) The judiciary and any member or employee of the judiciary.

.Section 3. \I'rt>hrrii>r:.] An employee 'hall not discharge, threaten, or
otherwise discriminate against an employee icgarding the employee's coin-
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Protection of Public Employco

pcnsation, terms, conditions, location, or privileges of employment because
the employee, or a person acting on behalf of the employee, reports or is
about to report, verbally or in writing, a violation or a suspected violation
of a law or regulation or rule promulgated under the law of this state, a
political subdivision of this state, or the United Slates to a public body,
unless the employee knows that the report is false, or because an employee
is requested by a public body to participate in an investigation, hearing, ot
inquiry held by that public body, or a court action.

Section 4. [Reliefand Damages.]

(a) A person who alleges a violation of this act may bring a civil action
for appropriate injunctive relief, or actual damages, or both within 90 days
after the occurrence of the alleged violation of this act.

(b) An action commenced pursuant to Section 4 (a) may be brought in
the circuit court for the county where the alleged violation ocurrcd, the
county where the complainant resides, or the county where the person
against whom the civil complaint is filed resides or has their principal place
of business.

(c) As used in Section 4 (a), “damages” means damages for injury ot
loss caused by each violation of this act, including reasonable attorney fees.

(d) Employees shall show by clear and convincing evidence that they or
a person acting on their behalf were about to report, verbally or in writing,
a violation or a suspected violation !of a law of this state, a political subdivi-
sion of this state, or the United States to a public body.

Section 5. [Reinstatement.] A court, in rendering ajudgment in an action

brought under this act, shall order, as the court considers appropriate,
reinstatement of the employer, the payment of back wages, full rcinstate-
mcnt of fringe benefits and seniority rights, actual damages, or any com-
bination of these remedies. A court may also award the complainant all or a
portion of the costs of litigation, including reasonable attorney fees and
witness fees, if the court determines that the award is appropriate.

Section 6. [lines. |
(@) A person who violates this act shall be liable for a civil fine of not

more than [amount]|.
(b) A civil fine which is ordered under this act shall be submitted to the
state treasurer for deposit in the general fund.

Section 7. {Collective /latvitinina.] This act shall not be construed to
diminish or impair the tight>of a person under a,.y collective bargaining
agreement.

Section S. («.MlI>l«lll| 1liiv act shall not be construed to require an
employer to compensate an employee for participation m an investigation.

j-:election of Pul

; hearingor it
a act.

| Section 9.
appropriate

s lions and ol

| Section I'

| Section 1

| Section 1
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3 hearing or inquiry held by a public body in accordance with Section 3 of this

4 act.

Bection 9. [Notices Posted.] An employer shall post notices and use other

2  appropriate means to keep his or her employees informedof their protec-

3 tions and obligations under this act.
| Section 10. [Severability.] [Insert severability clause.)
| Section 11. [Repeal.] [Insert repealer clause.)

| Section 12. [Effective Date.] [Insert effective date.)
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A laska State Legislature

Representative Niilo Koponen

Pouch V 542 4th Avenue, Suite C
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8161

TO:

RE:

DATE:

The Senate Rules Committee is row in possession of HB 237.
This bill, knoann as the "whistleblownwer” bill, was modeled
on Michigan statute and nodel legislation proposed by the
Council of State Goverrments in 1982.

I am convinced of the need for such legislation after
witnessing the retribution dealt by a public enployer to an
enployeewo testified in the House HESS Committee last year
regarding asbestos in public Ffacilities Iin Fairbanks. The
public nust be free to give us, the Legislature, the
information we seek i we are to act in a fully informed
manner-.

I would like you to schedule this bill for the Senate Tloor
at your earliest opportunity. Doug Yates, of nmy staff, can
provide you or your staff wvith any back-up, should you
require it.

Thank you for your assistance on this matter.



CDEN CHRONOLOGY

JANUARY 25, 1985

Mike Oden testified to the House HESS Committee about the need
for state-certification of asbestos workers. He described to the
cormittee gross mishandling of asbestos removal projects in the
Fairbanks North Star Borough School District. (A verbatim transcript
is in the packets.)

JANUARY 28, 1985
FNSB School officials denied what. Oden said. School officials

claimed there was no asbestos .in 0ld Main School.

FEBRUARY 11, 1985

Both Mike Oden and his supervisor Barney Mulligan were fired by
Fairbanks North Star Borough® Director of Administration, Myrt
Chamey. Official statements said Oden "had destroyed the relation—
ship he had with the school district,” and Mulligan v/as "not provid—
ing the direction necessary for Oden"”. There was same question about
the possibility of Mulligan®s altering Oden"s safety reports. It
appeared possible that Mulligan had deleted Oden"s descriptions of
the mishandling of asbestos in the school removal projects.

FEBRUARY 15, 1985
Representative Koponen responded with his concern and began to
investigate the need for "whistleblower legislation” for Alaska.

FEBRUARY 18. 1985

In an APRN radio interview, Fairbanks North Star Borough Mayor
Bill Allen made it clear that Oden®"s testimony before the House HESS
Committee was a factor in hi:? firing.

EARLY MARCH, 1985
A sample taken from the O0ld Main School furnace rocm proved to

contain asbestos.

MID MARCH, 1985

Michael Oden arranged for Fairbanks labor attorney Will Schendei
to represent him. The Fairbanks North Star Borough Assembly voted to
give Myrt Chamey $6000 for legal fees.

MARCH 24, 1985
Mike Oden was reinstated in his job. The out of court settle—

ment provided that

1) Oden be reinstated with back pay

2) The Borough acknowledge that Oden"s safety reports were
substantially correct as written

3) Oden agree to testify in any dispute over the firing of
his supervisor, Mulligan

AT PRESENT
Mike Oden is back at work as Fairbanks North Star Borough safety

inspector. Mulligan has not been reinstated.



By SUSAN FISHER
Staff Writer

A borough safety coordinator is
back on the job today, but his for-
mer supervisor has not been rein-
stated and that position, risk man-
agement, could be revamped in the
future.

James Michael Oden returned to
work as safety coordinator today,

J/JHMJCIO UU

without loss of pay and with all leg-
al costs paid. Oden sued the
borough after he and Risk Manager
Barney Mulligan were fired Feb. 8.
On Friday, Oden’s attorney, Wil-
liam Schendel, negotiated a settle-
ment with borough attorneys.

Mulligan has not not filed suit nor
has he been reinstated.

In a related matter, a sample

JE,M

Safety coordinator back at work (Stallphoto by Eric Muchling)

Oden claimed contained friable
(airborne) asbestos from Main
Building has proved to contain no
asbestos following analysis by a
private Anchorage laboratory.

Oden’s firing revolved around
several issues, including con-
troversial testimony he gave to a
legislative committee earlier this
year. Oden said then that asbestos
removal from local schools had
been mismanaged. He later cor-
rected some of his statements, but
stood firm on Main Bui'ding,
saying it contained asbestos mate-
rial dangerous to workers.

School officials have conceded
that an abandoned boiler room in
Main does have friable asbestos,
but is not a hazard and did not re-
quire special precautions to encase
the insulating material.

Oden in late January took a sam-
ple in the boiler room and sent it to
Chemical and Geological Labor-
atories of Alaska Inc. An analysis
showed no asbestos in that sample.

Oden’s only comment about that
finding today was, “After they
admitted there was asbestos there,
that proved my point."

Main is one of 11 school buildings
where removal of all asbestos is
scheduled by late 1986. Officials say
in all cases, identified asbestos has
been checked for encasing, if
necessary, to prevent fibers from

becoming airborner

Minute asbhestos fibers, if in-
haled, can years later lead to lung'
damage or cancer.

This morning, Myrt Charney,
borough director of administrative
services, said Oden will continue
reporting to him in the immediate
future. Charney fired Oden and
Mulligan with the support of Mayor
Bill Allen.

Allen is in Juneau today, and his
chief executive director, Greg
Strong, is attending a seminar in
Anchorage.

Charney said Oden’s duties will
remain the same. Those principal-;
ly are to conduct fire and safety in-j
spections of local public schools. )

As for the risk management posi-
tion, Charney s?id he’s had discus-
sions with Cnrroon and Black Inc.,
the borough’s insurance broker, on
possibly restructuring that job.
“We're getting some advice from
other people,” Charney said. “It
may be | will downgrade that posi-
tion,” he said, but no decision has
been made.

The risk manager, who super-
vised the safety coordinator, was
responsible for overseeing insur-
ance claims, lawsuits, workers
compensation and taking correc-
tive or p eventive measures to re-
duce costs.



Borough

By TODD PAH1S
Correspondent

Less than six weeks after being
fired for what borough officials cal-
led his "poor job performance” and
“unauthorized testimony” before a
House subcommittee, James Oden
has been rehired as a borough safe-
ty inspector.

On Friday, attorneys for the
borough and Oden agreed to an out-
of-court settlement in a lawsuit
filed by Oden. The agreement calls
for Oden’s reinstatement with no
loss in pay or benefits and also for a
letter tobe placed in Oden’s person-
nel file stating that his safety in-
spection reports contained “sub-
stantially accurate"” information.

Those reports were cited by-'

Borough Executive of Administra-
tive Services Myrt Charney as one
of the reasons Oden was fired.

A Fairbanks attorney who repre-

c_'/'coAf
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reinstates inspector

sented Oden in the case, said the
firing violated Oden’s rights to
freedom of speech and to petition
the government.

The testimony, before a House
Health and Social Services Sub-
committee, dealt with the need for
a training program for employees
involved with the removal of ashcs-

« tos from area schools.

The agreement makes no judge-
ment of liability in the case, but
Oden’s lawyer said the safety in-
spector got virtually everything he
wanted from the lawsuit.

On Saturday, Odensaid he hadn’t
seen a copy of the agreement, and
was puzzled by its rapid settle-
ment.

"1’m glad they reconsidered
their decision to fire me,"” Oden
said. “But I don’t understand why
they did it so soon. Maybe they
found out that what | was saying

was true. Anyway, |’'m just glad to
be going back to work."

Oden’s testimony charged that
personnel working in theschoo! dis-
trict’s asbestos removal and abate-
ment program didn’t know what
they were doing and as a result had
created more of a health hazard
than had previously existed.

Charney, whowas named as a de-
fendant in the suit, said he too is
pleased with the settlement and
thinks it’s inthe bestinterests of the
borough. When asked if he felt the
agreement was a defeat for the
borough, he had no comment.

Also included in the settlement
agreement is the recognition by
both parties of the need for a safply
inspector to “maintain harmonious
relations with the School District"
and to “reduce the risk to those who

(See ODEN, page 3)

O DEN .

(Continued from page 1)
use both school district and
borough facilities."”

Oden was primarily responsible
forZ* ™ccting area schools on com-
plia. <thstate building and fire
codes, j. uring the removal of
asbestos from a number of schools
during the past year, Oden re-
ported that some sprinkler systems
and fire alarms had been damaged.
That prompted him to investigate
safety procedures followed by
those removing the hazardous in-
sulating material, and led to his
testimony.

The borough agreed.to pay for
court costs and Oden’s legal fees.

Meanwhile in Juneau, Fairbanks
Democrat Niilo Kopenon said
Oden'’s firing led him to introduce a
"whistleblower bill" in the Legisla-
ture last week. Kopenon said that
piece of legislation is intended to
protect public employees from
possible punitive action resulting
from potentially damaging testi-
mony.

Oden will report for work to the

Borough’s Chief Executive Direc-
tor Greg Strong on Tuesday.

«
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Borough™Mirings concern

Ncws-Mincr Bureau

JUNEAU—Rep. Niilo Koponen
says he’s "deeply concerned" about
the firing of Fairbanks North Star
Borough safety officer Mike Oden and
his supervisor, Barney Mulligan, af-
ter Oden testified to Koponcn’s com-
mittee on asbestos removal legisla-
tion. »

Koponen! D-Fairbanks, co-chairs
the the House Health, Education and
Social Services Committee with Hep.
Max Gruenberg, D-Anchoragc. He
said he has asked the Legislature’
attorney to explore remedies avail-

/fflble to Oden:andthfe:«>mnuttee;v
iJvAAlthough MyrCCharn'ey provided!” But', to'protect the right of citizens to
i-me with information to the contrary,

press accounts indicate that Oden and
Mulligan were fired in part because of
Oden’s testimony before our commit-
tee,” Koponen said.

Charney is the borough’s director of.
administration.

Oden testified Jan. 250n a bill estab-
lishing an asbestos health hazard
abatement program. In part, it re-
quires workers who remove asbestos,
from schools to be certified by-the
state,

Oden told the committee that dur-!
ing one of the school district asbestos)
removal jobs, workers had dragged,;

£ asbestos material through the halls,
' making the problem worse than if itJ
1lhed not been removed at all. |

Oden told the committee that tiie
borough was liable'for children being
exposed to asbestos, and identified
the school where the shoddy work was
performed as Joy Elementary. A few
days later, he corrected himself and
said he had heard the reports about
the Main Building.

“Isincerely hope Mr. Oden was not,
in fact, fired because of his state-
ments to our committee,” Koponen

said,,"Thatwill require investigation.

testify publically before the Legisla
ture and to protect the legislative pro
cess itself, |1 have asked the Legisla
tive Counsel to examine what re
medics may be available to the com
mittcc and to Mr. Oden.”

He said such acHons coulr, result in
secret meetings ot the committee.

“The public rightfully objects to
closed meetings, but if people are to
suffer for offering their Insights and
opinions, woulJ we not be duty bound
to close meetings to protect those who
wish to testify?” Koponen said.

“Free government depends on free
speech,"” he said.



Al len

two firings.'|[]$

de f
J 1T

(Continued from page 1) 1 |
mmaking mistakes in his testiminy; |
[but maintained that school wortcrs!.!
Iwere exposed to asbestos and tint fi-£
bers had been released inside Waind

the risk manager and safety officer;!

are important positions.

"The priority is the health, safety ’
and welfare of our students," he said. ]

Inspections must be done regularly \

Building. Asbestos exposure car be
deadly or cause permanent lung
; damage.
School district officials stronglyde-
' nyed most of Oden's assertions. La-
ter, Oden identified an area in Rlain
where asbestos insulation was noten-
cascd. Thatwas in an abandoned boil-

By SUSAN FISHER
Staff Writer

Borough Mayor Bill Allen says he <4
supports department head Myrt)
Charncy's firing Thursday of the risk j *
manager and a safety officer, and'ip
that the assembly was informed that'.g
action would be taken. 1 er room, and school officials say the

The mayor said he was briefed by';." lenclosed room poses no hazards to
Charney on recent controversies inl, < ’fi. building users.
volving Safely Officer Michael Odcn,;j1 h  Oden’s strained relations vith
and he had talked with Charney and.’ v.'»$school officials began shortly aftei his
Schools Superintendent Kennethi hiring in October, when he wroc a
Burnley before Charney made his de?.j ;i  report critical of safety deficiencies
cisian. % "jj at North Pole Middle School.

Also fired was Oden’s supervisor | Allen said today that Mulligan had
Risk Manager Barney Mulligan;!- ?£ changed some of Oden’s written re-
Neither could be reached this morn--i; ports. That, the mayor said, wasun-
ing for comment. Charney did notre-.j ft acccptable action.
turn a phone call for comment. fg Mulligan and Oden had visited

Oden’s recent controversial testi-'i separately with Burnley and Phon
mony to a legislative committee wasl- «§ regarding strained relations on the
a large part, but not all, of the reason:] :S handling of school safety inspectons
for his dismissal, officials indicated. \f ‘g and Oden's written reports beforethe

According to comments by Alien.-] jj legislative testimony.

Burnley and school district physical ¢ “Our understanding was that
plant Director Michael Pinon, Oden’s |~ Mike's (Oden's) job was suppose! to
work on inspecting schools and writ--;] k be to assist us with any deficiencies

« ing up safety deficiencies also played i that were known, so that we c<uld
a part. » v n mtake care of them before an outside

Oden, a strong supporter of a bill to »  @gency came in. Kind of like brd-
I require workers removing asbestosto j « 9099ing problems, if we had aty,
J be certified, testified to a legislative « said Pinon. Instead, he said, com-

ittee. lat itted t munications d!sintegrated. -
committee. Ocen [ater admitted to Oden has said that school officials
(See FIRING, page 3) *° B

ignored the reports he’s done, withthe
exception of the publicized North Pole
school. Pinon denies that.

Burnley this morning declined to
comment on the firings, but did say

O e:

f.That’s what | want.
{-..There can be no exceptions to that.”, r.

and fairly, Burnley said, to assure the
district's "meeting regulations and

maintaining a safe environment; '

| demand it.

t Burnley noted that the school district

hpays for the safety officer’s position, v

r. Allen said legislators hearing
Oden’s testimony would conclude that
the borough and school district were
handling asbestos materials hapha-

zardly. “ldon’tthink that’sthccase,":

he said.

;No*'.,g public sensitivity over

asbestos, Allen said, "There's a writ-
ten policy in this borough that we do
not espouse the borough's position on
anything unless we have llie authority

to do it. I've even self-imposed a rule *
on myself with the assembly, before 1 S

make any public announcement, to in-

form the assembly, just as a cour- i

tcsy.”

“We don't have a gag order here.
All l'insist on is people use reasonable
intelligence and good judgment when
they talk to the media or anyone else,
as far as that’s concerned, about
borough business. On routine stan-
dard business, | do. 't have any prob-
lem with that. But if there’s a prob-
lem, if there's a controversial posi-

tion, | want to provide the position o f'

the borough, not borough employees.
I’'m the guy that takes the heat," said
Allen.

Oden also had taken a public posi-
tion that the city of Fairbanks should
not allow cement asbestos boards to
installed in the new South Fairbanks
Community Center.

1



ti

tun

lires two

after asbestos flap

By MARGARET NELSON
Staff Writer

Two members of the borough’s risk
management department have been
fired as the result of testimony one of
them gave last month to legislators
regarding asbestos in borough
schools.

Borough Chief Executive Director
Greg Strong said today that Mike
Oden, who held the position of safety
coordinator/inspector, and his super-
visor, Barney Mulligan, the director
of the risk management department,
were discharged last week. Their last
day >>@a Thursday.

The risk management office, which
handles safety inspections of borough

buildings, has been under fire recent-'

ly for its position on the removal of
asbestos in borough schools and faci-
lities.

Neither Mulligan or Oden could be
reached today for comment.

Oden, who had been with the
borough since October, was fired be-
cause "he had destroyed the rela-

- tionship he had with the school dis-
trict.” Strong said. “Itwasn’ta work-
able relationship." "

-u Strong said Mulligan was fired be-
cause he was "not providing the
direction necessary for the safety in-
spector (Oden).”

The action leaves the borough’s risk
management office without any in-
spectors. The office is responsible for
insurance, health care benefits and
safety throughout the borough, in-
cluding the school district.

Strong said the borough has hired

University of Alaska-Fairbanks Fire
Chief Bill Shechter on a temporary
basis to review nine reports of safety
inspections of borough schools com-
pleted by the risk management office.
Oden’s dismissal stemmed from
testimony last month to the Legisla-
tive Health and Social Services Com-
mission regarding asbestos in Fair-’
banks schools. He said asbestos vul
prevalent in Joy Elementary School.
Later, he corrected his testimony to
say he meant asbestos in.the Main
Building, notat Joy. He was testifying
on House Bill 5, which would require
any worker removing asbestos to
have minimum formal training.

Local school district officials said
Oden was wrong in his testimony re-
garding exposure to asbestos. They
said the district has far exceeded
federal requirements on protective
measure for handling asbestos as well
as in its intention to remove all asbcs-.
tos from schools by the fall of 1986.

According to district officials,
ashestos was removed at Joy School
in December 1983, and all federal re-
quirements for removal were fol-
lowed.

Les Ricdlingcr, school facilities
planner; said Main Building is one of
Tolder buildings in the district where
asbestos insulation has been "en-
capsulated” or encased until it can be
removed. All 11 school district build-
ings are to be rid of ashestos by late
1986 at a cost cf more than S3 million,
in addition to the $1.26 million that has
already been spent.
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IS asbestog. new or old?

By SUSAN FISHER
Staff Writer

A sample taken at Main Building
Monday may be asbestos, but school
district officials say the asbestos was
in an old boiler room and left alone at
a consultant’s recommendation.

That response came after Borough
Safety Officer Mike Oden took a sam-
ple from an abandoned boiler room
Monday.

The rift between Oden and school
administrative staff has become
more pronounced in this latest debate
over safety hazards and job author-
ities. The opening round came after
Oden joined the borough staff in Octo-
ber, and issued an exhaustive study
citing of safety deficiencies at North
Pole Middle School.

In this latest round, Oden's testi-
mony to a legislative committee Fri-
day drew fire from school officials
irate over his implications of poor
worksmanship and asbestos exposure
in schools. They say the district has
gone beyond federal requirements in
taking precautions, and plans are to
remove all asbestos from local
schools by 198G

Oden has corrected some of his
testimony, but not all of his conten-

tions. Monday morning he went to
Main Building to take a sample of
what he believes to be friable asbes-
tos. Friable means easily crumbled
or reduced to powder. Such asbestos
can be become airborne and enter hu-
man lungs, where it may cause can-
cer and other diseases.

That same morning, school Facili-
ties Planner Les Ricdlingcr said Oden
would not find friable asbestos. But
Ricdlingcr was assuming Oden was
talking about areas where friable
asbestos was encased at Main last
summer. An Eielson work crew
painted on five coats of a protective
covering.

Old asbestos insulation was identi-
fied by an Anchorage consultant, said
Michael Pinon, district physical plant
director. The consultant did not re-
commend encasing insulation in the
old boiler room, because the room is
not used, it is enclosed, old ducts arc
closed off and it poses no dangers,
Pinon and Ricdlingcr said.

By afternoon, Ricdlingcr learned
Oden had been in the boiler room in
the basement and may have taken a
friable asbestos sample. Still, Ried-
lingcr says that muslin coverings are
intact and that asbestos there should
pose no dangers.

Oden insists the area should have a
posted warning. Ricdlingcr said to-
day that has been done.

The boiler room was abandoned six
or more years ago when Main Build-
ing converted to city steam heat. It
contains an emergency generator.

Ricdlingcr says air samples taken
at Main before and after the encasing
work shows such negligible readings
that experts could not identify if fi-
bers were asbestos or not. He also
says air samples weren't taken in the
boiler room.

Pinon says Oden has never discus-
sed the consultant’s seeport or the dis-
trict's work in encasing or removing
asbestos. Ricdlingcr is even more
rankled, saying Oden hasn’t been
working with the district.

Oden says school officials have
ignored his school inspection safety
reports.

"The whole point is | was testifying
to try to get people certified” Oden
said of Friday's hearing, on requiring
worker training for asbestos remov-
al. “It looks like I'm Irving to put the
district or the borough in a bad spot,
and really I'm not," he said.
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allegations

By SUSAN FISHER
Staff Writer \
A borough safety official whose i
testimony on asbestos in Fairbanks J
schools startled legislators Friday ft
has corrected parts of his testimony, t
but contends workers at Main Build- j
ing may have been exposed to air- *
borne asbestos.
Local school district officials are fu-'ij
rious over Safety Officer Mike Oden’s f
testimony Friday to the House',
Health, Education and Social Ser-v?
vices Committee as well as Oden’s,.ij
continued assertions. |\j
Oden told legislators that workersVJ
had swept up crumbled insulation'®
material and dust and carried it in
open containers through hallways at*
Joy Elementary School. He now says
he meant to refer in his testimony to
MaiNBuilding, not Joy Elementary, #
but he still maintains that debris con-%
tained asbestos. ft)
School officials say Oden is wrong,>p
and the district has far exceededi
federal requirements on protective;'
measures as well as intentions ofL
totally removing all asbestos inf;
‘schools by fall 1986. if
Oden, though, has not backed down,
and this morning said he took samples «
iat Main Building where insulationJ
jmaterial has crumbled. He believes it;?]

may contain asbestos and says he will
-have it examined. e

Les Riedlinger, school facilities'll
planner, said Odenwill not find asbes- m
tos. “This school (Main) has a$
tremendous amount of Fiberglas and
calcite insulation” in areas where ft
asbestos was not installed, Ricdlingcr
saidv Il

The furor erupted over the weekend {
when schools Superintendent Ken-'f-'
nclh Burnley and Ricdlingcr heard of
Oden’s testimony to HESS as legisla- v
tors considered House Bill 5, to re-«
quire any worker removing asbestos\
to have minimum formal training, t
His testimony implied Joy school. \

Oden, who strongly supports that
bill, says he was called 15 minutes be-n
fore the teleconference hearing began m
and walked into the Fairbanks Leg--)
islative Information Office as the 5
hearing was in progress. He had little \
preparation time before giving testi- r
mony and answering legislators’
questions without much preparation f.
time. fu

Asbestos was removed at Joy'..
School in December 1983, and Riedlin-;i)
gcr says procedures were in strictif
accordance with federal require-;".',
mcnts. Main Building is one of 1Lold-$:
er buildings in the district where;,<
asbestos insulation has been "en-li.;
capsulated,” orencased, until remov- /
al can be accomplished. All 11 build-
ings are to be rid of asbestos by late
1986 at a cost of $3,017,000, in addition ;y
to $1.26 million already spent on re-
moval. NEj

The incident at Main that Oden re -<d
fers to occurred last summer after,!:
pipes were encased.

Oden joined the borough staff in-/;:
October. On the strength of inter-ji
views with a school worker, Oder be- fi,
lieves the work crew doing the encap-j1
sulating left the area with dust andjj

(See ASBESTOS, page 3) = £
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(Continued from page 1) ‘2

f crumbled insulating debris.

]
|

Ricdlingcr denies that. He said he
personally inspected that area and
found it to be clean. The crew came',
from Eielson Air Force Base and was. |
experienced in encapsulating pipes, J
says Ricdlingcr.

Ricdlingcrsaysanr crt firm took ;
samples at schools prior to beginning
any encapsulation or removal. All pf m
the results showed fiber levels so neg-
ligible that experts could not disting-1
uish asbestos from non-asbestos fi-
bers. Nonetheless, the district adml-:
nislration is moving ahead to have all m
asbestos removed, even though fedcr- j
al regulation would not require it, he]
said.

Asbestos fibers, ifinhaled, can lead;,
to permanent lung damage or cancer
many years after exposure. WV

Oden concedes that it won’t bej
proven that asbestos is in the dust at:
Main Building until lab results are!
known, but he isadamant in pursuing
- L. J

During Friday’s hearing, referring
to school workers al Main Building,ia
Oden told legislators that the workers,
were not told ashestos was present in
the building, and might be in the dust,
and debris they were sweeping'.
"They were told to carry the material
out of the building and put it into &
barrel. They did, and at one time they,
were outside playing with it, throwing
it up in the air," Oden said.

"When this type of shoddy work-1

w vmiu will I'AJJL
osurc. What the workers did was inex-i
cusablc. We must now advise our cliiK

j drcn they have been exposed toasbcs:J

v tos," he testified.

G Main Building is occupied by school
administrative offices and Fairbanks
Alternative High School. j

the district has followed federal reg-
ulations notonly to the letter, but gone
beyond some of the requirements to
 assure safety to workers and total
protection at school buildings.

Firms here have had to "prequal- ’
ify" by offering 20 hours of training to (
their workers in order to even bid the
work, Ricdlingcr said. "They arej
absolutely required to make avail-!j
able medical examinations of eachft'
worker at the conclusion of the jobs,”;
he added.

f Both Ricdlingcr and Burnley said
v
|

n
¢
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Legislators turn to asbestosremoval

ByDANJOLING
Ncws-Miner Bureau '

JUNEAU—Legislation to remove
asbestos from schools died in the
House Health, Education and Social
Services Committee last session. This
year, after it became a campaign
issue in Anchorage, it’s one of the first
orders of business.

In a joint hearing with the House
Labor and Commerce Committee
Tuesday, and with several senators
sitting in, the HESS Committee took
testimony from Fairbanks, Anchor-
age and Ketchikan on HB 5, a bill
establishing an asbestos health
hazard abatement program in state
schools.

The committees also considered
HB 57, which would appropriate $26
million to the Department of Educa-
tion for removing or negating asbes-
tos hazards in schools, plus $300,000
for the Department of Labor to admi-
nister the abatement program.

According to the National Cancer
Institute, between 1.6 and 2.1 million
American workers will die from expo-
sure’to cancer-causing asbestos.
Another 3 million may suffer non-
cancerous, but fatal, s"bcstosis.

Gov. Bill Sheffield has included $11
million for asbestos removal in
schools in his proposed budget. That
amount, however, could be used by
schools in Anchorage alone, said Sen.

Joe Josephson, D-Anchorage, the
sponsor of similar legislation last
year.

The bill drew general support from
speakers in Anchorage and Fair-
banks except for one provision: a re-
quirement for the Department of
Labor to certify that workers who re-
move or seal asbestos are adequately
trained, and that contractors submit
a plan forremoval to the department.

Freshman Rep. Max Gruenberg, D-
Anchorage, co-chairman of the HESS
Committee, is prime sponsor of both
bills. Gruenberg defeated incumbent
Mae Tischer in November. The cam-
paign focused in part on Tischer's
chairing of the HESS Committee, the
graveyard for a similar asbestos bill.

The Legislature approved $11 mil-
lion for asbhestos removal at Bartlett
High School in Anchorage last ses-
sion, reportedly the largest asbestos
removal project in the country. The
federal government approved
another $6 million.

Fairbanks received $1.4 million for
school asbestos identification and re-
moval last year and the work is 20
percent complete, according to the
borough’s capital improvement pro-
ject booklet. No money has been re-
quested for Fairbanks this session.

William Schneider, a spokesman
for Alaska’s Associated General Con-
tractors, said he agrees with the in-

tent of the bills but that certification
unnecessarily duplicates existing
safety regulations.

He said the law already has provi-
sions for dealing with numerous
hazardous substances. “Asbestos
should not be treated any differently
than those substances,’” he said.

He said part of the AGC’s objection
was because of uncertainties in the
bill. Schneider said the state may be
liable if its certification is inadequate
and a hazard remains. He also ques-
tioned whether $300,000 was enough to
run the certification and training
programs for two years.

Adding up the true costs of running
a program, he said, would lead to the
question of whether the expense
would provide something that's not
being done now.

"The answer is nothing," Schneider
said.

But most other speakers favored in-
cluding the certification process, not
only because of the danger involved
but because of hazards that may re-
main if asbestos is removed improp-
erly.

Josephson said lie was confident of
the ability of Anchorage contractors
removing asbestos because of the
availability of competing contractors
and the Anchorage school district’s
sophistication in contract manage-
ment.

"I am not equally confident about
other areas of the state," Josephson
said. “Last year, your committee
heard eyewitness testimony that
Alaska workers handling asbestos on
the job site have been observed using
careless methods reflecting a want Of
training. We are concerned for the
safe working place. We are also con-
cerned about the thoroughness and
completeness of the ashbestos removal
job itself."

Fairbanksan Mick Hotrum, safety
representative for the Alaska District
Council of Laborers, echoed Joscph-
son, as did representatives for the

. Alaska Environmental Lobby, the

Anchorage School District, the
Anchorage Education Association,
and the Alaska Health Project, a
group of occupational health activ-
ists.

The bill requires the state Depart-
ment of Labor to inspect schools that
have notrequired federal regulations
regarding school inspections.

The bill also permits schools to
meet for 150days rather than 180 if the
shorter term is necessary for abating
the asbestos hazard. The attorney
general has already rendered an opin-
ion that the Education Department
can waive the 180-day requirement
for Bartlett High School in Anchorage
so contractors can get a jump on re-
moving asbestos.



TO I Ths Alaska State

April 10, 1905

Z would like to take this tins to address the committee
concerning the bill before you nov, Houee Bill #327. |
whole-heartedly support this bill, because 1 recently becaae an
example of this exact same problem.

On Jan. 26, 1985, | testified before a teleconference concerning
H.B. #5, which sons of you night remember, My testimony was
given after work hours and was the beginning of a nightmare. My
testimony became headlines and a subject for the Fairbanks Horth
Star Borough Administration, On Feb 7, 1965, | was terminated,
because of my testimony. Several of the top Borough officials,
including the Mayor, gave public statements to the prees and
newe media, stating these facto. This type of retaliation was
very stressful. My profeseionsal career and reputation was
permanently damaged, not only by the publia termination, but
also by the Adsinstration making public statements about me.

I was told on three separate occasions, that I was not to talk
to any legislator! or representatives. My termination and
testieony was on the front page of the local newspapers at least
four times. This caused a great personal embarrassment to me,
and to my family. My family suffered financial losses and
pressures. The Adminstration kept the looal newspapers
minformed* about their concern of my testieony to the
legislators, and the media printed every story, of theirs.

It finally came to the point that | could not support ey family,
I filed for un-employaent, but was refused because | had been
terminated and was penalized a six week penalty. I then decided
to file a civil law suit.
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.0n March 26, 1985, | returned to work. My returning to work,
vith back wages, still does not heal the voundB or repair the
damage to my career, or punish the actual persons responsible
for my embarrassments. Returning to work does not pay for all
the late bills, late charges or my childrens embarrassment
because of their father in the paper.

A person has the right to talk with you, however,-, they must be
somehow protected. Since my termination and re-inBtatement, |
have been contacted by other persons that are in the same
position. Something must be done to protect them, soon,

X am sorry | can not be here in person to give this to you.
Again am fearful that I might lose my position, even at the
writing of this letter. Please, 1 ask you as a citizen,
presently employed, puBh this legislation through,

Respectfully

HSI'AW
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DOT worker

By SAM BISHOP
Staff Writer

Atransportation department em-
ployee in Fairbanks who pointed
out that his supervisors and co-
workers were improperly using
state vehicles and state time re-
ceived a severely critical job eva-
luation shortly afterward, and he
now fears he may be fired.

Burle Beard, an 18-year em-
ployee in the right-of-way section of
the Department of Transportation
and Public Facilities, said he first
began writing down accounts of in-
cidents and collecting evidence of
improper use of state time in Octo-
ber 1984.

Beard’s information eventually
led to an investigation by the DOT’s
Division of Internal Review, which
cleared the supervisors Of almost
ill the charges.

But Beard said the investigator’s
report, completed on Aug. 21 and
meleased on Sept. 18, dismissed
several of the problems without
eiving them a thorough review.

Beard said that as a result of his
ole in starting the investigation,
lissupervisors have become critic-

al ofhis job performance inorder to
justify firing him. He was recently
placed on leave until mid-
November.

Beard has brought his problem to
Reps. Niilo Koponen and Mike
Davis. Koponen has introduced a
bill designed to protect “whistle-
blowers” in government positions
and so was interested in Beard’s
situation. However, he said he was
not familiar enough with Beard’s
case to make a judgment on it.

Bill McMullen, director of design
and construction for DOT. said
Beard’s rating—a “low accept-
able”—accurately reflects his
value to the department.

Because Beard failed to stop agi-
tating even after the internal inves-
tigation cleared the supervisors, he
is now in danger of being fired,
McMullen said. McMullen said he
cannot criticize Beard for bringing
up the problems, but now that they
have been addressed, the matter
should be dropped.

“Burle won’t let go of this,”
McMullen said. “He's become
obsessed by it."”

Beard called the internal inves-

“"blows w histle”’

may be fired

tigation a “whitewash.”

Beard said he first became
aware ofimproper actions in his de-
partment while reading DOT’Sper-
sonnel rules. In his reading, he
came to a section thatdirected em-
ployees to report any violations of
such rules to their supervisors.

He felt his immediate super-
visors were part of the problem, so
he began talking to attorneys and
other people outside his depart-
ment to obtain some perspective.

He was told by one attorney that
charging time improperly and us-
ing state vehicles for personal
tasks could be considered fraud,
felony deception and embezzle-
ment.

Eventually, news of the troubles
reached McMullen through the
state Division of Personnel and the
Federal Highway Administration.

““I took it very seriously,”
McMullen said.

A three-week investigation was
conducted by the DOT’s Division of
Internal Review.

“It showed that the allegations
were primarily a bunch of smoke,”
McMullen said.

Beard disagrees. His evidence
was primarily against one super-
visor, now retired, who Beard said
regularly used a state vehicle for
personal tasks and went home a
half hour early each day.

Beard admits the issue is not
terribly significant but said it
bothers him that the man’s super-
visors, who still work in the divi-
sion, refuse to acknowledge that it
occurred. He said he suspects they
will not admit to the improprieties
because it would mean they had
knowingly falsified information on
the man’s timesheets for many
years. That, if proven, could endan-
ger or reduce both the present and
retired employees’ retirement be-
nefits, he says.

McMullen is not Beard’s immedi-
ate supervisor, was not responsible
for developing the evaluations and
is not among the supervisors Beard
charges with improper actions.

Beard also said he continues to
pursue the issue because he is
angered by the poor evaluation he
received this summer. He said he
feels his supervisors arc trying to
force him to shut up or get out.

Forthe pastseveral years, Beard
has received short, moderately

BURLE BEARD
“Opened my eyes””

luating and the people who pay the
bill,” he said.

Still, Beard’s refusal to let the'
issue die is disrupting work in the
right-of-way section, he said. )

The section is currently the bot-
tleneck for most DOT projects,
McMullen said. With more than
$100 million in contracts to write
each year, the DOT cannot afford to
let personal squabbles slow the pro-
cess, he said.

In response to Beard’s informa-
tion, investigators found that a
DOT employee was charging time
spent on the Fairbanks North Star
Borough Platting Board to specific
mof) nrniools.



Whistle-blowing9ex-worker sues over firing

ANCHORAGE (AP)—A former Courtsuitfiled Monday thathewas ‘riefits. ARCO officials declined itandpoint,” Sicks' contends.1
ARCO Alaska employee Is suing fired after he told ARCO.auditorsof comment on the suit, Sicks alleges he was told by
the oil company, claiming he was possible illegal activity involving X Sicks contended he performed a ARCO officials to change the study
fired illegally after raising ques- the multi-million dollar Kuparuk” study on the rates that would the to lower the costs. He said he be-
tions about the finacial feasibility . Industrial Center at Prudhoe Bay.borough would need to charge to came concerned that his superiors

of a work camp being built by theThe structure, completed in De- - cover the $68 million cost of the or co-workers were "involved in
North Slope Borough for lease by mcember, was built by the North work camp. illegal activities, or if not illegal
ARCO. % Slope Borough and leased to ARCO. Aftercompleting thestudy '‘itbe- activities, activities that were

David Sicks, a former ARCO cost Sicks is asking to be reinstated, came clear” the projectwas “total-  clearly ofviolation ofgood business

analyst, claimed in a Superior and also is seeking lost pay and be- ly unfeasible from an economic  practices.”





