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BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 91
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act limiting liability for activities of the
Alaska National Guard."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 26.05 is amended by adding a new section to read:

Sec. 26.05.145. IMMUNITY FROM TORT LIABILITY. The state, its
pmplnvpps and representatives, anddndivirdual members of thg. -Alasjca
National Guard, acting in ImZgffTcial capacjjt®, are nijf* civilJx liable
in-tort actions for injuries(*£0”) persons or property arising— from
National Guard activities occurring during training or duty under 32
U.S.C. secj"T 3162/50  50: '150", o"50T7

SB0GI1a SB 91
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on the operating budget of the Alaska National Guard BRU. The fiscal benefit
expected due to the passage of this bill will be the reduced exposure of the
state to future liabilities, future claims, and future claims defense costs ir
the risk managemment program of the “Department of Administration.
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STATE OF ALASKA Bill Version: sb 91

1988 LEGISLATIVE SESSION Publish Date: 1729787
FISCAL NOTE

REQUEST:

Revision Date: Agency Affected: Dept, of Military & Veterans Affairs

Title : act limiting liabilities for BRU: Alaska National Guard ‘

activities of the Alaska National Guard

Sponsor: R°les Committee Components:

Requestor: Governor Cowper

EXPENDITURES/REVENUES: (Thousands of Dollars)
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The fiscal benefit is difficult to project because the State insurance
deductible has varied, also this bill will only affect future claims.
There could, however, be substantial savings in claims defense costs.
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Proposed HCS for SB91, for consideration by the House Judiciary
Committee:

1. Delete section 1 of SB9l.
2. Add a new section 1 and 2, to read as followns:

*Section 1. PURPOSE. The legislature recognizes that Congress iIn
1981 amended the federal tort claims act to permit persons injured
or damaged as a result of national guard training activiti.es to sue
the United States, and recognizes that Congress has established
comprehensive administrative programs to compensate members of the
military forces for injuries they may incur while performing
training for national defense.

The legislature finds that Congress has recognized that the
nation as a whole derives benefit fitan the training conducted by
the Alaska National Guard, and that the training is conducted iIn
accordance with the federal military directives and programs.

In view of this congressional action, i1t is the intent of the
legislature that the State of Alaska and i1ts officers, employees,
and agents have no risk of legal liability for injuries or damages
arising fran Alaska National Guard training or duty when that
training or duty is done iIn furtherance of the national defense.

*Section 2. AS 26.05 i1s amended by adding a new section to read:
Section 26.05.145. IMMUNITY IRCM TORT LIABILITY. Neither the
State of Alaska, it officers, employees, or agents, nor any
member of the militia may be held liable in any civil action
for damages arising out of any of the activities of the
military forces of the State of Alaska while engaged in
activities during which the officers, employees, agents, or
members are considered employees of the federal government
under the federal tort claims act, 26 U.S.C. Sec 2671 et seq.



DEPARTMENTS OF THE ARMY AND THE AIR FORCE

HEADQUARTERS, ALASKA NATIONAL GUARD
OFFICE OP THE STAFF JUDGE ADVOCATE

ANCHORAGE, ALASKA 99503-5989
(9QT) 249-1375 m(AV) 317-626-1375

18 March 1988

John Sund

House of Representatives
Post O ffice Box V
Juneau, Alaska 98111

Subject: Senate B ill 91
Dear Representative Sund:

On behalf of the Adjutant General, the Alaska National Guard, and the
Department of Military and Veterans Affairs | write to express interest

in  seeing Senate B ill 91 positively endorsed by the House Judiciary
Committee. The b ill is the product of the cumulative experience of many
states. Alaska is one of the few states that to date has not enacted

protective legislation to insure that the state is not held liable in
tort for federally mandated training of the National Guard.

In order to appreciace the National Guard perspective on this matter,
some background may be in order. In the early 1970s the President and
Congress of the United States determined that the National Guard should
become a more integral and functioning part of our national defense
forces.Therefore, in the last decade, Alaska National Guard units have
intensified the ~complexity and frequency of their military training with
active duty wunits of the Army, the Air Force, as well as the other
services.

Then in 1981 <Congress amended the Federal Tort Claims Act to permit
suits against the United States for injuries or damage resulting from
National Guard training. Until that time, persons who were injured
because of National Guard activities had no recourse against the federal
government and could seek redress only against the state military
department concerned or against the individual Guardsperson. Congress so
acted because nearly all of the training conducted by National Guard
units  today is done in accordance with procedures, programs, and
direction issued Dby the United States Department of Defense through both
Army and Air Force operational commands. Since the United States funds
approximately 95% of all National Guard activities, it is appropriate
that the United States should assume financial responsibility for this
often hazardous training.

After the 1981 amendment to the Federal Tort Claims Act, a number of
states amended their laws to provide that the state would not be liable
for National Guard training accidents when the training or duty is being
conducted pursuant to federal statutory requirements or authorization.
As noted above, Alaska has not responded to this change in federal law.



Often the impetus for such remedial legislation is not provided until a
law suit demonstrates the need to respond. A case in point is the recent
experience of the State of Washington.

In 1983, while conducting weekend training at Fort Lewis, a
Washington National Guard unit was involved in an accident which resulted
in  the death of 2 soldiers, and the injury of 4 others who were assigned
at Fort Lewis. 'hose individuals or their estates sued the state of
Washington alleging negligence.  The state moved to dismiss the suit on
grounds that the state of Washington ought not to bear the cost and
trauma of defending suits arising out of national defense training
(Emsley v. State, 106Wn.2d 474).

Ultimately, the Washington Supreme Court rejected the appeal and held
there was no bar in Washington to the suit. The concurring judges noted
that  this legislative omission "should be ~corrected by the
Legislature." The Washington legislature at the urging of the Washington
National Guard and with the ~consent of the Washington Trial Lawyers
Association followed thejudicial suggestion and adopted thefollowing
statutory language:

"Neither the state of Washington, its officers,
employ es, or agents nor any member of the m ilitia may
be held liable inany civil action for damages arising
out of any of theactivities of the military forces of
the state of Washington while engaged in activities
during  which the officers, employees, agents, or
members are  considered employees of * 2 federal
government wunder the federal tort claims act, 26
U.S.C. Sec. 2671 et seqg."

California has also recently addresses this issue. Section 816 of the
California Government Code states:

"A public entity is not liable for injury arising out

of any activity conducted by a member of the

California National Guard pursuant to Section 316,

502, 503, 504, or 505 of Title 32 of the United States

Code and compensated pursuant to the Federal Tort

Claims Act.

It is the intent of the Legislature, in enacting this
section, to conform state law regarding lia bility for
activities of the National Guard to federal law as
expressed in Pub'ic Law 97-124.

(Added by Stats.1982, c¢.616,p. 2600, s 1.)"

ldaho has recently adopted a statute similar in language to Senate B ill
91. Although worded somewhat differently, these statutory enactments
from sister states reflect their public policy, to wit, to immunize the
State in cases where the federal government has agreed to be responsive
in damages under the Federal Tort Claims Act (FTCA). By adopting Senate
Bill 91 Alaska would be following the lead of other western/northwestern
states in asserting immunity from fede:ally mandated training of the
National Guard.



The National Guard operates in one of three duty statuses. It may be
called to active federal service by the President in which case the Guard
IS mergedw ith the active forces. The torts committed by active duty
soldiers incident to their employment as soldiers of the United States is
compensated wunder the FTCA. Another status is that of state active duty
where the Governor calls members of the National Guard to state active
duty under AS 26.05.070. Torts which occur -ncident to this duty status
subject the state to tort liability. SB 91 would not affect the
lia bility of the State of Alaska during periods of state active duty. AS
26.05.140 immunizes officers and enlisted members of the m ilitia for acts
done in an o fficial capacity. AS 26.05.150 immunizes commander of the
m ilitia for exercises in judgement. The most common status of the
National Guard is that in which the National Guard participates in
reserve component training under Title 32 United States Code (USC).
Although this is a federally paid and federally mandated training
function, it is often referred to as "state status". The stace status
refers to the fact that the Adjutant General who is appointed by the
Governor, is in command of the National Guard during training under Title

32 USC. It is this concept of state status that potentially exposes the
Stateof  Alaska to lia b ility for training mandated by federal
authorities. Under the Federal Constitutional scheme the discretionary

power to determine the training necessary for the militias of the various
states is vested in the Congress. The operational authority has been
vested in the states. Article 1, Section 8 of the U.S. Constitution
provides that the Congress shall have power...

To provide for organizing, arming, and disciplining
the m ilitia and for governingsuch part of them as may
be employed in the service of the United States,
reserving to the states respectively the appointment
of the officers and the authority of training the
m ilitia according to the discipline prescribed by
Congress...

Congress has  mandated that the discipline, including training of the
National Guard conform to that of the active components of the Army and
Air Force. 32 USC 501 (a). Although the Governor is the commanderand
chief during these periods of training, the failure to conduct the
training as prescribed by federal authorities could result in the loss of
federal recognition and the federalfunding which goes with that
recognition. Since it is unlikely that the Governor would ever refuse to
conduct the federally mandated National Guard training during service
under Title 32 USC, the potential for exposure is great notwithstanding
that the Governor has virtually no discretion over the type and manner of
training. Under these circumstancesit seems inappropriate that the
State of Alaska should be responsible for any personal injury or property
damage which occurs incident to this training.

In the 1981 Amendments to the FTCA Congress determined that federal
government responsibility for personal injury or property damage incident
to National Guard training should be coextensive with that for the Army
and the Air Force Reserve. Since there is no state responsibility for
Army or Air Force Reserve training, it seems appropriate that the state
should assert immunity. The United States has waived sovereign immunity
under the FTCA and has consented to be responsible in damages just as



though it were a private citizen. The law to be applied is the law of
the situs of the injury. In other words, anAlaskan injured incidentto
National Guard training would have a remedy against the United States and
the applicable tort law is that of Alaska. | understand that there is
some apprehension in the House Jidiciary Committee that Senate B ill 91
would leave Alaskans without a remedy in the event of personal injury or
property damage which incurred incident to National Guard training. This
is not so. Alaskans injured incident to National Guard training do have
a remedy and that remedy is against the federal authority who has
directed the training.

One final matter which should be mentioned. The question has been
raised concerning why someone would sue the State of Alaska if the
federal government w ill respond in damages. The answer may be found in
Alaska's collateral source rule. As an attorney you understand that the
collateral source rule means that settlement by one tort feasor is not a
set off against other tort feasors. Therefore, assuming that someone
were to obtain a settlement from the United States under FTCA or even

achieve  judgement, there would Dbe no prohibition against then
re-litigating those issues vis a vis the State of Alaska. Without
passage of Senate B ill 91 it would be possible for anyone injured by

National Guard Training to pursue both a federal and state remedy and
achieve a double recovery!

Alaska Air National Guard deployments outside the State of Alaska are
not unusual. Often these deployments are overseas. As this letter was
being composed, elements of the Alaska Air National Guard were in Panama.
Personal injury and property damage incident to military operation
overseas (outside the United States) are subject to the M ilitary Claims
Act. Damage incident to military operationsinside the United Statesor
its ' territories are subject to the FTCA.

Notwithstanding these federal remedies, without Senate B ill 91,
claims could be prosecuted against the U.S. under the FTCA and against
the State of Alaska. It is not clear that the public policy of Alaska

should be that the whole world has a cause of action against the state
for damages occurring incident to training ordered by federal
authorities.

| hope the foregoing explains why the National Guard and the
Department of M ilitary ana Veterans Affairs believes that this b ill is in
the best interest of the state and in the best interest of the whole body
politic of the State of Alaska. The b ill would not leave residents of
the State of Alaska remediless in the event of torts perpetrated by the
Alaska National Guard. The FTCA give them a remedy under the laws of the
State of Alaska.

[f this letter raises additional questions or if you would like
further explanation about the matters contained herein, please do not
hesitate to ask. | would be happy to arrange a meeting with National
Guard attorn ys if such would be of assistance to you. Additionally, I
can arrange for a meeting with the active Army and Air Force Judge
Advocates who can explain how the FTCA works to remedy personal injury or



property damage incident to training and operation of the armed forces of
the United States. On behalf of the Department of M ilitary and Veterans
A ffairs | earnestly solicit your support for this b ill and request that
it be favorably endorsed by the House Judiciary Committee.

FOR THE ADJUTANT GENERAL
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PUBLIC LAW 97-124 [H.R. 3799]; December 29, 1981

FEDERAL TORT CLAIMS-
NATIONAL GUARD

For Legislative History of Act, tee p. 2092
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Be it enacted by the Senate and House of Representativesof the
United Statee o fAmerica in Congress assembled, That section 2671 of
title 28, United Statee Code, is amended—

(1) in the second paragraph, by inserting "members of the
National Guard while enga?ed in training or duty under section
816, 502. 508, 504, or 505 of title 82," after "naval forces of the
United States,”;and

(2) in the third paragraph, by inserting "or a memher of the
National Guard as defined in section 101%8) of title 82" immedi-
ately after "United States”.

Sac. 2. Section 1089(a) oftitle 10, United States Code, is amended by
inserting “the National Guard while engaged in training or duty
under section 816, 502, 508, 504, or 505 of title 82,” after "armed

forc6t/™
Sac. 8. Section 884 of title 32, United States Code, and the item

relating to such section in the section analysis of chapter 8 of such

title, are repealed. )
Sac. 4. The amendments made by this Act and the repeal made by

section 8 ofthis Act shall apply only with respect to claims arising on
or after the date ofthe enactment ofthis Act

Approved December 29,1981.

LEGISLATIVE HISTORY—H Jt 8799 (S. 267Y
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95 STAT. 1666



LEGISLATIVE HISTORY
P.L. 8124

FEDERAL TORT CLAIMS-NATIONAL GUARD
P.L. 97-124, tee page 9S Stat. 1966

House Report (Judiciary Committee) No. 97-384.
Dec. 10, 1981 [To accompany H.R. 3799]

Cong. Record Vol. 127 (1981)

DATES OF CONSIDERATION AND PASSAGE
House December 15, 1981
Senate December 16, 1931
No Senate Report was submitted with this legislation.
HOUSE REPORT NO. 97-384

Ip*l« 1]

The Commission on the Judiciary, to whom was referred the bill
(H.R. 3789) to amend title 28, United States Code, to provide that
the Federal tort claims provisions of that title are the exclusive
remedy in medical malpractice actions and proceedings resulting from
federally authorized National Guard training activities, and for other
purposes, having considered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.

(Pege 2
i Statement

The National Guard is a reserve component of the Armed Forces.

As such it has been assigned important responsibilities as a reserve
force in the event it is called upon in an emergency. To assure our
national defense it must continuously engage in federally prescribed
training and demonstrate a high degree of readiness. To assure this,
the Federal Government provides the funds to pay for training of
Guard personnel and the equipment necessary for Guard operation
and training. Except when federalized, the Guard is under the direct
order of State Governments. For this reason, its activities have not
been covered by the Tort Claims Act even though the Armv and Air
National Guard have similar roles in Defense {Hanning and training
as do the Army Reserve and the Air Force Reserve. This bill amends
the tort claims provisions of title 28 to provide the National Guard
the same coverage under the Tort Claims Act as now exists for the
Armed Forces and its other reserve components.
N The bill, with the subcommittee amendments, provides for the nec-
essary amendments to title 28 to accomplish this purpose and makes
the necessary amendments to the provisions concerning medical per-
sonnel in title 10. This includes tne repeal of section 334 of title 32
which presently indemnifies National Guard medical personnel for
liability incident to federal training activity.

2692



FEDERAL TORT CLAIMS
P.L 971X

HITORT

In the 88th Congress, the committee considered the bill H.R. 5435
which would have similarly amended the Federal tort claims provi-
sions of title 28 to include the acts or omissions of National Guard
personnel. Ultimately however, the committee adopted an amendment
suggested by the Department 0f the Army which established adminis-
trative authority in the Department of the Armv and the Air Force
for the payment of claims against the National Guard arising out
Federal training. That amendment became Public Law 86-740 and is
popularly known as the National Guard Claims Act. 32 U.S.C. 715.
The National Guard Claims Act satisfied the major concerns raised
at the time. It authorized the Federal government to assume liability
for damages caused by modem military weapons in use by National
Guard during federal training, and avoided treating National Guard
employees as Federal employees for purposes of Federal liability.
As the Committee noted, “a member of the National Guard perform-
ing training or duty authorized by title 32, United States Code, who
allegedly commits a tort, is not. as a matter of law, under the command
of Federal military authorities”, Seeé H.R. Report No. 1928. 86th Con-
gress 2d Session at 4 (National Guard Claims Act, H.R. 5435).

In the 08th Congress, the Senate held hearings on S. 1858. a bill to
extend the Federal tort claims provisions to the acts or omissions of
National Guard personnel, ter. Senate .Tudiciary Committee Hearings

0. 96-6", 06th Congress 2d Soss:jn. The Senate subsequently passed

. 1858 on May 30. 1980. Mr. Kastenmeier introduced a bill identical
to S. 1858 in the 96th Congress. That bill, H.R. 7475, was not considered
by the Committee.

*In the 97th Congress, the Senate Armed Services Committee adopted
an amendment to S. 815, the Department of Defense Authorization for

[page 3]

Fiscal 1982. which established Federal liability for damages arising
out of the acts or omissions of National Guard personnel during Fed-
eral training in the same manner and to the same extent that te United
States would be liable in any other action brought against t' ' United
States under the Federal tort claims provisions of title 28. Ine Senate,
passed S. 815 as amended on May 14,1981. See, Senate Report 97-58,
97th Congress, 1st Session at 181 and 182 (Department of Defense
Authorization for Fiscal Year 1982, S. 815). The House passed bill
(H.R. 3519) did not include similar provisions, and the Senate receded
to the House on the issue in conference, See. House Conference Report
No. 97-311, 97th Congress. 1st Session at 132 (Department of Defense
Authorization for Fiscal Year 1982. S. 815). On July 23, 1981 the
Senate Judiciary Subcommittee on Agency Administration held hear-
ings on the National Guard tort provisions of S. 815, and on S. 267, a
bill identical to S. 1858.

On June 4,1981, Mr. Kastenmeier introduced H.R. 3799 for himself
and Mr. Montgomery. The bill was referred iointly to the Committees
on the Judiciary and Armed Services. On October 13, 1981 and Oc-
tober 29. 2981 the Subcommittee on Administrative Law and Govern-
mental Relations of tho House Judiciary Committee held hearings on
H.R. 3799. On October 29, the. ibcommittee considered and adopted an

2693
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amendment in the nature of a subatitute for H.R. 3799, and favorably
recommended the bill, as amended to thg Full Ju dcrarcv Committee,
The Judiciar Commrttee reported H.R. §799 aa amended to the House
byunanrmou voice vote on December 8,1981.

By letter dated November 8, 1931 0 Honorable Pete]r W, Itodrno

Chairman _of the House udiciary Committee, the Honorahle
Melvrn Prrce Charrman of the H(?use Armed Servjces ommrttee m
drcate th esu%)ort oT_the Armed Seyvices Committee for the a?trﬂ

f the subcommittee. Tv* letter furth r expressed the intent 0 tg
Armed Servrces ommrttee n(“o earrn s on the subject, an
fo support the hill as reporte the Judicjary Commrttee on the
floor. "The complete text, of the Igtter is reprmted in the appendix.

Findings and Conclusions

Testimony and materials supplied to the subcommittee in the course
of the hearmds Indicate éhat here Js substantial risk of personal lia-
bility % Natona Guara personnel engaged in Federal training ac-
tivity atrona Guard representatives trom ever state excegt At-
kansas and West Virginia eported to the Nationa| Guard Association
on |t|1gatron against National Guard personnel In their states smce
he Information supplied to the subcommittee by the Natlona
Guard Association mdrcates that there are 956 kir>wn mst?nce
carmsa%arnstNatrona Guard personnel since 1960. O f those, less than
Irieroe tor 94 claims were acitronable against the Fed eral Govern-
me tunder the current Federa tort carmsaprovrsrons of title 28,
?P 9, 0r 35 eroﬁnto the Cases, were claimants reoorted 10 ave
acarm under the Nations! Guard Claims Act. A total of 859 or
w0 percent of reporﬁed claims involved motor vehicles, While in-
formation is not complete for the entire reportm period, all 48 re-
ortmd states included data for 1975 totr% 3ent ur dthat period
60 claims were reported to have been settled for tn aggregate sum of

[page 4]

$914,536.02. Avarlable mformatgon from, those stages reportrnq indi-
cates that since 1 §1 gr 8 431 claims have been settled Tor an
glgregated amounto 1 6

nformation sdu% v the Armgl CIarms Servrce indicates that
etween 1977 an cto er 1981. apﬁa xrmatev 1689 armsrnvolvmq
tronal Guard erso nel ave e? ed under the Nationa
arms ct, and eens tte or the approximate aggre-
gate amountof 2,807, Motorve icle claim dsg ounted for89 er-
ent.of Army Natronal uard carms regorte y the Army Claims
Service from 19]78 to Octo er 198l The Alr Force Obim Servrce
reports a total of 651 claims |nvo vm% National Guard personnel
from 1973 to October 1981, Qf those 262 have be]en settled for an aog
%retqate $3,397,555. The Alr Force does not have a category for

rvehrceclarms

o
g mcomtplete the statrstrcal mformatron before the commit-
tee m | ftes that a substantial number of claims arise everv[)(]ear as
aresulto Federal rescrrbed National Guard training and
Preponderance of t ese claims mvolv? motor vehicles. M IeQVer, as
he_information from the Natiopal Gf.ard Association indi aﬁes %
J‘ ividual N»tiw.cl Guarg ember IS mrgectto personal liability for
amages arising out of Federal training activity
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The subcommittee also received testimony on the organizational
structure and the role of the National Guard.*The Department of Jus-
tice pointed out in its testimony in opposition to H.R. 3799 that Ar-
ticle 1, Section 8, Clause 16 of the Constitution reserves to states the
power to appoint officers of the militia and the authority to train the
militia according to the discipline prescribed by Congre/s Because
the Federal government does not command the National Guard dur-
ing Federal training, the Department of Justice points out that there
is no basis for the vicarious liability of the Federal Government for
the acts or omissions of National Guard personnel during that train-
ing. However, as was pointed out in testimony before the Subcom-
mittee, the primary role of the modem Netional Guard is to provide
a well trained and’integral reserve force for our nation's defense, and
the Federal Government does exercise a great deal of control over
the Federal training activities of the National Guard.

The same Department of Defense regulations that govern Army and
Air Force Reserve training activities govern the Federal training
activities of the National Guard. Army and Air Force officers are
assigned to each state National Guard organization. They conduct in-
spections, monitor and assist in training activities and approve pro-
motion of National Guard personnel. In addition, they coordinate
National Guard training with the needs of the Army and Air Force.
The Federal government not only prescribes the duration and type of
National Guard trainingr-it-paya-National-Gluwd-personnel for Fed-
eral training, it'provides workman’s compensationjtq National Guard
personnel for injuries sustaineOurlfl*'Fed'eral training and it pro-
vides the equipment used by National Guard personnel during train-
ing. Thus, while actual command during Federal training activities
is maintained by the states as a matter of law, as a matter of policy,
it is appropriate that the Federal liability for damages arising out of
the acts or omissions of National Guard pcreonnel during Federal

[page 9]

training be equivalent to Federal liability for the acts or omissions of
Air Force and Army Reserve personnel which arise out of their
identical training.

1 The bill, as amended by the subcommittee, merely amends the defini-
ion of the phrases “employee of the government” and “acting within
the scope of his office or employment” as they are used in the tort
claims provisions of title 28 to include National Guard personnel en-
gaged in Federal training. It is the interest of the committee that cover-
age under these provisions be the same for National Guard person-
nel as it is for members of the Army and Air Force Reserves, Seg, 43
Comp. Gen. 412, B-148324 (1963) (inactive duty training extends
from the time of first muster until the end of scheduled inactive duty
training for the day and does not include travel to and from home and
headquarters). This decision of the Comptroller General is reprinted
in the appendix below. It is well settled that claims for injuries to
servicemen that “arise ovt of or are in the course of activity incident
to service” may not be b.lougﬁlt under the Federal Tort Claims provi-
sion of title 28, see. Feres v. United States, 340 U.S. 135, 71 S.Ct. 153,
95 L.Ed. 152 (1950). It is the intent of the Committee that the rule of
the Feres case ipply to the acts or omissions of National Guard per-

sonnel.
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The amendment®* made by this bill to the Tort claims provisions of
title 28. and specifically to the definitions contained in section 2671 of
that title, only concern the application of the Federal tort claims
provisions of that title. They do not change or modify the applica-
tion of any other lairs governing federal employees such as the Ethics
in Government Act of 1978, as amended.1

Section-Bt-Section Analysis

Section 1 amends the definition of “Employees of the Government”
and the definition of “Acting within the scope of his office or employ-
ment” in section 2671 of title 28, United States Code, to extend the
scope of the Federt tort claims provisions of that title to members of
the National Guard while engaged in Federal training or duty.

Section 2 amends section 1089 of title 10, United States Code, which
creates an exclusive remedy against the United States in civil actions
arising out of medical malpractice by certain federal employees to
include actions arising out of medical malpractice by National Guard
medical personnel while engaged in Federal training.

Section 3 repeals section 334 of title 32, United Staten Code, re-
lating to payment of malpractice liability of National Guard medical
personnel.

Section 4 provides that the amendments and the repeal made by

the bill shall apply prospectively.
Conclusion

In light of the consideration and circumstances discussed in this re-
port, it is recommended that the bill, as amended, be considered

favorably.

RMN%%&M%N 1824, m aatBditd by Public Law#4-19, #8 Stat 87-44 aed

» . . * .

[page 9]

Statements Under Clause 2(1) (3) (A), Cirause 2(1)(3) (B),
Clause 2(1) (2) (B), Crause 2(1) (3) (D), Crause ?.(1) (4), and
Crause 2(1) (3) (C) o1Rule XI and Clause 7(a' ’1) or Rule
X1l op the House of Representatives

QCsT (RULE Xl (71(a)(1))

The Congressional Budget Office in its letter of December 10,1981
advised the Committee that it is expected that passage of this legis-
lation will result in additional outlays of $681,000 in Fiscal Year 82,
$721,000 in Fiscal Year 83. $757,000 in Fiscal Year 84. $792,000 in
Fiscal Year 85, and $823,000 in Fiscal Year 86. This estimate is based
on figures provided bv the United States Army and Air Force claims
service as well as information from the states of New York and

California.
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OVERSIGHT [TATEMENT (RULE ZI 2(1) (3) (A))

The Subcommittee on Administrative Law and Governmental Rela-
tions of this committee exercises the commitee’s oversight responsi-
bility in accordance with rule VI(b) of the Rules of the Committee
on the Judiciary with reference to the subject of tort claims. That
subcommittee has recommended the amendments provided in this bill,
and the Committee joins in recommending the changes made.

KAZ X 2D (3) B))

Enactment of the bill would not create any additional cost for the
Government pursuant to rule X 111(7) (a) (1). The bill does not in-
volve new budget authority nor does it require new or increased tax
expenditures as contemplated by clause 2(1) (3) (B) of rule XL

COMMITTEE VOTE (RULE XI 2(1) (2) (B))

On December 8,1981, the full Commillee op. the Judiciary approved
the bill, H.R. 3799, by voice vote.

OVERSIGHT FINDINGS AMD RECOMMENDATIONS 0T THE COMMITTEE ON
OOVERNMEXT OPERATIONS (RULE XI 2(1) (3) (D))

No findings or recommendations of the Committee on Government
Operations were received as referred to in subdivision (D) of clause
2(1) (3) of House Rule XL

[page i0Q]
INTLATIOKART IMPACT (itULE XI 2(1) (4))

In compliance with clause 2(1) (4) of. House rule X1, it is stated
that this legislation will have no inflationary impact on prices and
co”a on the operation of the national economy.

E stimate op the Congressional Budget Optice

US Congress,
Congressional Budget Office,
Washington, D.C., December 10, 1981.
Hon. Peter W. Rooino, J:.,

Chairman, Committee on the Judiciary, UJS. House of Representa-
tives, Washington, D.C.

Dear Mr. Chairman : Pursuantto Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared
the attached cost estimate for H.R. 3799, a Dill to amend title 28,
United States Code, to provide that the Federal tort claims provisions
of that title are the exclusive remedy in medical malpractice actions
and proceedings resulting from federally authorized National Guard
training activities, and for other purpc ses, as ordered reported on
Decembers, 1981.

Should the Committee so desire, we would be pleased to provide
further detail on the attached cost estimate.

Sincerely,
Ratmond C. Scheppach,
(For Alice M. Rivlin, Director).
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Conoumional Budget Oinci—Corr Eittmatt

P EMBER 10, 1981.

1. Bill number: H.R. 8799.

2. Bill title: A bill to amend title 28, United S' &6 Code, to provide
that the Federal tort claims provisions of that  .e are the exclusive
remedy in medical malpractice actions and prtxx<wings resulting from
federally authorized hational Guard training activities, and for other
purposes.

8. Bill status: As ordered reported! by the Senate Committee on
the Judiciary on December 8,1981.

4. Bill purpose: The bill establishes that the United States shall
have exclusive jurisdiction on claims resulting from National Guard
training activities including injury or loss of property, or personal
injury or death.

The United States shall also be exclusive in providing remedy to
claims for damages for personal injury and death caused by ‘any
medical personnel of the armed forces and the National Guard while
acting within the scope of his duties or employment.

5. Cost estimate:

[pege 1]

Ettimmtad authorisation lavals:
Fiscal year:

Eitlmated outlays:
Fiscal year:

L B

The coats of this bill fall within function 050.

6. Basis (f estimate: Neither the Department of Defense, the Na-
tional Guard Bureau, nor the states themselves have extensive data
on National Guard related claims which would be affected by this
bill. The major contributing factors to this problem are the various
state r?medies and procedures available to investigate and process
National Guard claims. Because of these limitations, CBO is basing
this estimate on the weighted average of total claims paid for three
years to National Guard personnel in data provided by California and
New York, two states with large National Guard forces.

Four states currently have an arrangement with the United States
Army to share the amounts of claims paid equally. Approximately
11.7 percent of all National Guardsmen live in states with such an ar-
rangement. For these states it is assumed that one half of the claims
to be paid wo'dd be an additional cost to the U.S. government.

The remaining 88.3 percent of National Guardsmen live in states
whore the federal government has no liability for National Guard
claims. For these states the adoption of this bill would shift the costs
of all awarded claims applicable under the Federal tort claims provi-
sion f-om the states to the federal government.
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7. Estimate comparison: None.

8. Previous CBO estimate: CBO provided an estimate on S. 267,
ordered reported on December 8,1981. H.R. 3799 is similar to S. 267,
and the coet estimates are identical.

9. Estimate prepared bv: Thomas D. Phillips.

10. Estimate approved by:

Jaicm L. Blux,
Aieiitant Director for Budget Analytii.

[page 13]
Amirvxx |

U.S. Housx or Rxranarn tattvtsi,
CoKurmx ok Auocd Sbhvicu,
Washington, D.C.) November J, 1981.
Hod. Pxra W. Rooiko, Jr.,
Chairman, Committee on the Judiciary)
UJS. Uoute of Representative*)
Washington, D.C.

Dkak Mi. Cbahkak: Reference is made to H.R. 3799, a bill to
amend title 28, United States Code, to provide that the Federal tort
claims provisions of that title an the exclusive remedy in medical
malpractice actions and proceedings resulting from federally author-
ised National Guard training activities. | understand that the Sub-
committee on Administrative Law and Governmental Relations,
chaired by Mr. Danielson, has favorably reported that bill to the full
committee, and | wish to offer my support and that of the committee
for its enactment.

Asyou will recall, the provisions of HIR. 3799 were included in S.
815, the Senate version or the fiscal year 1982 Defense authorization
legislation, but not in the House amendment We recognized im-
mediately the jurisdictions! problem involved and were successful in
having the Senate recede to the House during the conference on S.
815. In that conference we noted that your committee would take early
action on H.R. 3799 as indicated by Chairman Danielson, and we sin-
oerely appreciate your leadership and that of Mr. Danielson in bring-
ing the bul before the Judiciary Committee.

Because of the obviouslv thorough manner in which the Subcom-
mittee on Administrative Law and Governmental Relations has acted
on H.R 3799, we do not plan to hold hearings on the subject although
the bill was referred to this committee as well. Accordingly, | would
appreciate it if you would include this letter in your record as an
endorsement of tne legislation and an indication of our support when
the bill reaches the floor.

Mr. Chairman, may we again express our appreciation to you and
Chairman Danielson for the expeditious handling of H.R. 3799 and
for your cooperation with us in our successful efforts concerning the
tort claims provisions in the conference on S. 815.

With best regards,

Sincerely,
MxIvxk Paicx, Chairman.
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[P«ge 14]
AmxDn 11

48 Comp. Gen. 412 (1963)
[B-1488243

Military Personnel—Retervisti—Death or Inquiry—Inac-
tive Duty Training—Injury Within Scope of Duties

In view of the fact that the court refrained from formulat-
ing a rule for general application in Mtitter v. United States,
Ct. Cl. No. 54-452, decided Julv 12,1963, in which it held that a
reservist ordered to perform inactive duty at a training center
who while proceeding to the drill hall to report for inspec-
tion and duty slipped and fractured his ankle was “within
the scope of his assigned duties when he slipped” and, there-
fore, within the purview of 10 U.S.C. 6148(a), and entitled
to the disability benefits prescribed by that section, the Meis-
ter case should not be used as a precedent for favorable ad-
ministrative action in similar cases, and any claim involving
facts which might be viewed as coining within the purview
of the Meister case should be forwarded to the United States
General Accounting Office for direct settlement.

Military Personnel—Reservists—Death or Injury—Inactive
Duty Training—Injury Within Scope of Duties

When a reservist ordered to inactive duty training suffers
a physical injury during a scheduled lunch break, or while
during a lull in his duties lie engages in some independent
activity, he is deemed to have received the injury wnile en-
gaged in the inactive duty training drill within tlie purview
of 10 U.S.C. 6146(a). and therefore, is entitled to the dis-
ability benefits prescribed by that section, the i*eservist hav-
ing been ordered to perform inactive duty training is em-
ployed from the time he first musters in for that duty until
the end of the ordered period of such duty for that day.

Military Personnel—Reservists—Death or Injury—Inac-
tive Duty Training—Injured While Traveling

Where for the mutual convenience of a naval reservist and
the Government, he is permitted to utilize Government trans-
portation as a permissive traveler to and from a training cen-
ter before or after a period of inactive duty training, the re-
servist while so traveling is not “employed ’ in inactive duty
training within the meaning of 10 U.S.C. 6148(a), prescrib-
ing disability and death benefits, the travel pursuant to para-
graph 6002(2) of the Joint Travel Regulations, whether ac-
complished by private or Government conveyance, not being
part of the inactive duty training is outside the contempla-

[page 15]
tion of 10 U.S.C. 6148, and the reservist, therefore, is not en-
titled to the disability benefits provided by section 6148(a),
and permission to travel by Government transportation to
the drill station during a part of the period assigned lor the
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performance of me drill would not increase the rights of the
reservist.

To the Secretary of the A avy, October£5,1963:

By letter dated September 4, 1963, the Under Secretary of the
Navy requested decision on various questions concern ,ig the effect
of the decision of the Court of Claims In the case of Meister v. United
States. Ot. Cl. No. 54-62. decided July 12. 1963, on the application
of 10 U.S.C. 6148(a) to certain cases involving injuries suffered by
members of the United States Naval Reserve who nave been ordered
to perform inactree duty training. The request for decision was as-
signed No. SS-N-; -10 by the Military Pay and Allowance Committee,
Department of Dt >nse.

Meister had bee ,i ordered by his executive officer to be at the train-
ing center no It'r than 7£0 p.m., on March 8, 1961. After he had
parked his car s ; the curb, entered the training center compound and
while proceeding toward the drill hall to report for inspect'i and
duty, he slipped and fractured his ankle. The court held that t'  plain-
tiff was “within the scope of his » isigned duties when he si. i”and
therefore he was held to be within the purview of 10 U.S.C. v :48(a).
Doubt is expressed as to the scope of the rule announced in the Meister
case and it is stated that guidelines as to the authorized application
of the Meister rule would be extremely helpful. The following facts of
two cases are recited, as illustrative of the tyoes of cases in which ques-
tion has ariser  to the applicability of 10 "U.S.C. 6148(a).

In the first Joseph Patrick Volpe, SA, USNR-R. was ordered
to perform inactive duty training at the United States Naval Reserve
Training Center, McKeesport, Pennsylvania, during the week end of
April 20-21.1963. On April 21.1963. he participated in the scheduled
morning drill which was from 8 am. to 12 noon. A lunch break was
scheduled from 12 to 1:15 p.m.. and the afternoon drill session was
scheduled to extend from 1:15 p.m., until 4:30 p.m. At approxi-
mately 12:50 p.m., during the scheduled lunch break, he 2ell while
playing basketball on the grounds of the training center and sprained
hinhand.

In the second case. Charles A- Scott. AME3. USNR-R, was ordered
to perform 2 days of inactive duiy training on February 16 and 17,
1963. at the United States Nnval Air Station, Alameda, California.
On February 18, 1963, he reported for training at 8 am. From ap-
proximately 1:80 p.m.. until 2 p.m.. he participated with his squadron
in launching a scheduled anti-submarine warfare helicopter flight.
Upon completion of the launching. Scott and three other men from
hir squadron proceeded to the station’s gymnasium to play handball
while awaiting the return of the flight squadron. At approximately
2:30 p.m.. while playing handball, Scott sustained a fracture of his
ri''ht thumb.

The submission poses for decision the following questions:

(@) May a reservist who has been ordered to perform in-
active duty training and who sustains an injury after he has
reached his training center but before he has actually

[page 16]

mustered for duty, as illustrated by the Meister case, be
deemed to have received his injury while engaged in an in-
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active dutv training drill within the purview of 10 USC
6148(iW

(b) May a reservist who has reported to hir training center
for inactive duty (and has actually mustered) nnd incurs an
injury during a scheduled break in training drills, as illus-
trated by the Volpe case, be deemed to have received his injury
WMHLE engaged in an inactive duty training drill within the
purview of 10 USC 6148(a) ?

(c) May a reservist who has reported to his training center
for inactive duty and sustains nn injury during the period of
a scheduled training drill but as the direct result of some
independent activity that is not port of his training duties, as
illustrated by the Scott case, be deemed to have received his
injury while engaged in an Active duty training drill within
purview of 10 USC6148(a) ?

(d) If the answer to question (a), above, is in the affirma-
tive, would the answer be the 6ame in a case containing factual
elements such as those in the case of the U.S. Marine Corps
Sergeant discussed in 88 Comp. Gen. 841 f

(e) May a reservist who suffers a disabling injury while be-
ing transported (no reimbursement involved) by Government
air, land or water transportation incident to the performance
of ordered or authorized inactive duty training, to or from
such duty, prior to muster or following the termination of
such period of duty, be deemed to have received his injury
while engaged in an inactive duty training drill within the
purview of 10 USC 6148(a) ?

(f) If the answer to question (e), above, is in the negative,
would the answer be the same if the travel was authorized to
be performed and was performed during the period of time
assigned for the performance of the drill ?

(g) If the answer to question (e), above, is in the affirma-
tive, would the answer be the same if the reservist were to
incur a disabling injury while performing travel to or from
the place of performance of inactive duty training by a means
other than Government air, land or water transportation,
with the express authorization of his commanding officer?

Before answering the specific questions, we consider it necessary to
say that we do not agree with the court’s conclusion in the Meister
case. The decision in that case is inconsistent with our view of section
1 of the act of June 20. 1949, Ch. 225, J3 Stat. 201 (now 10 U.S.C.
6148(a)) as expressed in 38 Comp. Gen. 841, that Congress intended
to provide coverage for injuries suffered by inactive duty trainees only
while actually performing inactive duty training. The court stated
that it would'not attempt to “lav down a rule of general application”
and it is clear that the court limited its decision to the particular facts
involved in that case. The court did not indicate the degree of phys-
ical proximity “between the employee and employer” required in such
cases and it is not clear from the court’s opinion what action it might
take in a similar case in which some of the facts present in the Meister

[page 17]

case are missing. While wc did not recommend further action in the
Meister case to the Department of Justice since, as a practical matter,
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we doubted that any useful purpose would be served by further pro-
ceedings, it is our view that a similar case based on facts a little more
favorable to the Government should be vigorously defended.

In view of the fact that the court refrained from formulating a rule
for general application in tho Meieter case, it should not be used as
a precedent for favorable administrative action in any similar case.
Any claim involving facts which might be viewed as coming within
the purview of that case should be forwarded to this Office for direct
settlement. Question (a) is answered accordingly and question (d)
requires no answer.

When a reservist ia ordered to inactive duty training in situations
similar to the Volpe and Scott cases, the period of training extends
from the time the man is first mustered in until the end of his sched-
uled inactive duty training on that day. It cannot be said that
during a scheduled lunch break (Volpe case) or a time when no actual
duty is being performed during a drill (SCott case) the man reverts
to his normal civilian status so as to be outside the protection of 10
U.S.C. 6140(a) during those times. In neither of the cases described
had the men been released from military control at the time the in-
juries were sustained. While it may not be concluded that a reservist
is employe'*, on inactive duty for the entire day on which a drill or
drills are ~rformed, it is our view that, when a reservist is ordered
to perform inactive training, he is so employed from the time he
first musters in for that duty until the end of the ordered period of
such duty for that day. Questions (b) and (c) are answered in the
affirmative.

It is assumed that questions (e) through (g) are limited to situa-
tions which may raise in connection with drills or other scheduled
inactive duty training at the member’s P/serve component unit head-
guarters. Paragraph 6002(2) of the J~nt Travel Regulations pro-
vides that a member is not entitled to travel or transportation allow-
ances for any inactive duty training at the city or town in which the
headquarters of his Reserve component unit is located, including
travel betweeen his home and the headquarters of his Reserve unit.
Tours of inactive duty training are for scheduled periods of time and,
where such duty is to be performed at the headquarters of the mem-
ber’s Reesrve unit, do not include travel to and from his home and
headquarters. Such travel, no matter whether it is accomplished by
private or Government conveyance, is not a part of the inactive duty
training and is outside the contemplation of 10 U.S.C. 6148. See in
this connection 38 U.S.C. 106(d). It is our view that if Congress had
intended to extend the benefits of 10 U.S.C. 6148 to cover a reservist
while traveling in connection with inactive duty training at the loca-
tion of his Reserve component unit headquarters, it doubtless would
have used appropriate language to make that intention clear. Thus,
where a reservist was injured while proceeding to his home 65 miles
away as the driver of a Government truck after completion of a period
of inactive duty training, we concluded that in the absence of a show-
ing that such truck driving activity was a prescribed part of his in-
active duty training as a reservist, he was not entitled to the benefits

(page 18]
of 10 U.S.C. 3687 and 3721 which contain language similar to that
foimd in 10 U.S.C. 6148. Accordingly, where for the mutual con-
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venience of tho member and the Government, a member it permitted
to utilize Government transportation as a permissive passenger in
traveling to or from his training center before or after a period of
inactive duty training, he is not “employed” in inactive duty training
within the medining of 10 U.S.C. 6148(a) while eo traveling. Ques-
tion (e) is answered in the negative ana question (g) requires no
answer.

It is our view that the granting of permission to travel by Govern-
ment transportation to the drill station during a part of the period
assigned for the performance of such drill woula not increase the
rights of the reservist in question (e) in any way. See 82 Comp. Gen.
554, answer to question 1. Accordingly, question (f) is answered in
the affirmative.



Staxe of Ala sita
CFFICE OF THE GOVERNOR

Juneau
The Honorable Jan Faiks
President of the Senate
Alaska State Legislature
P.0. Box V
Juneau, AK 99811
Dear Senator Faiks:
Under the authority of art. 1I1lI, sec. 18, of the Alaska

Constitution, | am transmitting a bill relating to liability
immunity of the state, its employees and agents, and members
of the Alaska National Guard.

While training or on duty under federal mandate, vhe state
national guards are performing a United States Government
activity. Nevertheless, there have been occasions in
which states, rather than the United States, have been
exposed to tort liability for injuries or damage resulting
from federally mandated guard activities.

In 1981, Congress amended 28U.S.C. sec. 2671 by adding to
the definition of "employees of thegovernment” members of
the National Guard training or on duty pursuant to federal

order under 32 U.S.C. The effect of this amendment was to
clarify that the United States <considers the Guard as a
federal function during 32U.S.C. activities and that

claims for injuries resulting from such activities could
be pursued under the Federal Tort Claims Act, 28 U.S.C.

sec. 267J- - -seq’. In spite of this change 1in the law,

there afee rare opcasitm-s®when the state remedy 1is pre—
ferred by an Injured- _£hirlj party who consequently will

hr#+e a~~-cuLaim for damages in state court on the basis of
state--iaw.p This bill will prevent suits of this nature,

and assure that persons injured or property damaged as a
result of federally mandated and controlled Guard activities

will be required to seek damages from the United States

Government. Existing worker’s <compensation coverage of
guardsmen will not be affected Jem this bill.
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Date referred: 4/3/87 FURTHER RiISFERRAISs Judiciary
DATE:. V-/ r-r?

The State Affairs .Coimittee has considered SB 91

"An Act limiting liability for activities of the Alaska National Guard."

EECGSK0Q23:
[ 1 replace with
[ ] attached amendment(s)
[A) do pass

[ ]do not pass

[ ] the same title
[ 1 a new title

[ ] no recommendation
[ 1 individual recommendations
[ ] additional referral to the Committee

ADOPTS: [ 3 letter of intent

ATTACHES HEW FISCAL NOTE(S) :

[ ] fiscal impact ] same ns previous fiscal note
C 3 zero fiscal note published I- 2-9- &/
C 3 zero \fith analysis i [ ] same as previous zero fiscal
. - note published
SIOINKS do pass: SIGHTEG OTHER RETDMMEHDATIOMS:
m

7 Chairman®s signature



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: sb 9l
REQUEST Publish Date: 1/29/87
Revision Date: Agency Affected: Dept, of Military & Veterans Affairs
Title: Anact Hr.il Ino Habilities for BRU: Alaska National Guard
activities of the Aiaska National Guard
Sponsor.* Rules Committee lomponents;_

Requestor: Governor Cowoer
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ANALYSIS: Attach a separate page if necessary

The fiscal benefit is difficult to project because the State insurance
deductible varies, also this bill will only affect future claims. There will,
however, be savings in claims defense costs.

Prepared By: Donald j. mtchcoc Phone: 465-21so0
Division: Risk Management ‘ate:  February 26, 1987
Approved by Commissioner: Garrey Peska Date:

Agency: Department of Administration

Distribution (by preparer): MQR05 1987

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget LEGISLATIVE fmAHCE
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REQUEST <71 FISCAL DETAIL
Bill/ResolutionNo . : LLFf773-87-0016 Agency Affected: Military & Veterans Affairs
Title: Civil Liabi lity for National bru. Alaska National Guard

Guard activities.

Sponsor: Rules Committee Components *
Requestor; Governor M

Date ofRequest:

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 87 FYC8 FY 89 FY 90 FY91 FY 92

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES t
EQUIPMENT

LAND* STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

| CAPITAL | -0- -0- -0- 0- -0- -0-
REVENUE -0- -0- -0- -0- -0- -0-

FUNDING : (Thousands of Dollars)

GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page ifnecessary

This bill would have no known fiscal impact.

Preparedby : Phone: 465-4600
Division: Administrative & Support Services Division Date: 10/07/86,
Approved by CommissionerKr MG Edward G. Pagano Date: 10/07/86
Agency: Dept, of Military & Veterans Affairs

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office ofManagement and Budget
Impacted Agency(ies) page _ __of__ - 9/16/86



Claims Report

United States Army Claims Service

Tort Claims Arising from Federally Supported National Guard Training

Joseph H. Rouse
Chief, General Claims Division

. A recent federal court ruling in Hawaii has highlighted
issues surrounding claims arising from the performance of
duties by members of the National Guard under title 32,
United States Code, sections 316, 502, 503, 504 and 505,
herein referred to as * training duty claims.”

For a state National Guard unit to_ receive federal sup-
port, all members of the unit must enlist in or be members
of both the State National Guard and the National Guard
of the United States (NGUS), i.e., be “Federally" recog-
nized. Unless such a member is on active duty under
federal orders, however, he or she remains under state con-
trol. Thus, members on training duty that is merely
federally supported remain under State control and are not
employées of the United States in the absence of federal leg-
islation that expressly provides that the government is

1Levin v. United States, 381 U.S. 41 (1965).

2Florida v, Crawford, Case No. 81-694 (Fla. 5th Dist. Ct. App.) ju

3Act of Sept. 13, 1960, 74 Slat. 878, 32 US.C. § 715,
428 USC. 5§ 1346(t); 2671-2680 (1982)

risdictl
N.W.2d 439 %owa 1970); Berk v. Ohio Ngtmna? Guard, Civil e,P7)7!0287 (C

responsible for the torts of su*h members.1 Where the state
has waived its_sovereign immunr.y in a manner that in-
cludes the National Guard on trainin duéy, state courts
have ruled that suits for National Guard torts can lie
against the state.2

In 1960, the National Guard Claims Act3 was passed to
ensure that potential claimants who lacked a remedy under
the Federal Tort Claims Act (FTCA,&4 when harmed by a
National Guardsman would be provided a federal remedy.
The catalyst for this Act was explosions at NIKE sites
manned by state National Guard units.5 One major omis-
sion of the Act was that it did not provide am( individual
immunity for National Guard drivers while on training du-
éy, e.g., While on weekend drill6 or at two-week trammq

uty;gi the Federal Drivers Act8 applied only to Federa

(iie,dined bg Fla Sup. Ct., Case No. 62,097 (1982); Morrison v. State, 17
ams Ohi

1978)

5The impetus for passage arose following an explosion at Middletown. New Jersey NIKE site in 1959 which coincidentally was manned by active Army

units. At that time, however, one-half of all NIKE sites, a purely federal activity, Were maintained,

by units of the Active Army and one-half by personnél

from various State National Guard units (not activated into federal service), nominally called "National Guard technicians.”

632 US.C. § 502 (1982).
732 USC. §503 (1982).
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emji'royees and extended only to Guardsmen in the activet

federal service.

To resolve this problem, the FTCA'was amended in 1981
to inc! ade members of the National Guard while on train-
ing duty for claims arising on or after 29 December 1981.9
The National Guard Claims Act was not repealed, howev-
er, and its Bresent, use is largely limited to claims arising out
of noncombat activities, inasmuch as the FTCA is the pre-
emptive negrllgence remedy in the United States. Finally,
when the FTCA was amended, there was no effort to im-
munize states from suits arising from the training activities
listed above. D

The case of Lee v. Yee" was an individi i suit ag_amst
Sergeant Yee, a supply technician for the Hawaii National
Guard engaﬁed in recruiting duties under 32 U.S.C. §503.
On 21 April" 1982, while driving a National Guard jeep, he
rear-ended the Lee vehicle. The state suit against Yee was
removed and dismissed pursuant to the Federal Driver's
Act. The complaint was then amended to include the state
and the United States, but Lee later agreed to dismiss the
state. He also had filed an administrative claim under the
FTCA that was not settled. In June 1984, the United States
answered the complaint and also filed a third partr,com-
plaint against the state. In Augiust 1986, a settlement in the
sum of $40.000 to be paid by the United States was agreed
upon in exchange for the réleases of all parties, including
the state, but preserved the right of the United States to
seek contribution from the state.

In this final phase of the suit, Judge Fong ruled that the
United States could sue a state in federal court under a val-
id cause of action even if a state attempts to limit the cause
of action to suits in a state court.22 In this case, the state
waiver of sovereign immunity statute expressly included
members of the Hawaii National Guard as empquees of the
state. Additionally, Hawaii has adoRted the Unitorm Con-
tribution Among Tortfeasors Act. The state argued that the
1981 amendments to the FTCA mandated that Yee could
not have been a state emploxee pursuing his duties at the
time of the accident; Judge Fong saw no reason why Yee
could not have been an emploz/ee of both the United States
and the state. He based his determination. of state employee
status on a detailed analysis of Yee's duties as an adminis-
trative supp,lg technician and the fact that the Governor,
not the President, was in control. He pointed out that noth-
mg, in the 1981 amendment and its legislative history
indicated that Congress intended to immunize a state, but
rather that the purpose was to immunize National Guard
drivers. Because Yee was under the control of the Governor

828 U.S.C. § 2679(b) (Ir a2).

and, according to Jud%e Fong, not performing a *ederal
function, he awarded the United States contribution in the
amount of $36,000, or ninety percent of the settlement.l

Prior to the 1981 amendment to the FTCA, the United
States ArmK Claims Service (USARCS) had an arrange-
ment with the State of Hawaii whereunder the payments in
"training duty claims” would be shared equally. Such shar-
ing arrangements had been and still are authorized by
Afmy regulations.4

It has been the pollcg of USARCS to not actively seek
contribution, however, but to ensure that equitable claims
are paid without the delay that attempts to obtain state
contribution would entail.5 Sharing costs of administrative
claims is practical only when a staté has an existing, funded
mechanism for paying claims generated by National Guard
personnel on training duty.

Sh,arlnﬁ arrangements still continue with several states
despite the 198" amendments and are still encouraged by
USARCS as being in the best interests of both parties. The
legislative history of the National Guard Claims Act re-
flects that such sharing was originally considered and then
abandoned b}/ the Administration. While Jud%e Fong
awarded ninety percent contribution in Lee. a Share an
share alike arranqement IS more equitable in most cases.
Exceptions more Tikely would be in the opposite manner,
that 1S, where actual control is vested in the United States,
as in the case with National Guard fighter planes.

_The use of federally titled but state controlled vehicles or
aircraft for state purposes is not considered to be training
duties and has created problems in the past. In Rhodes V.
United States, @ National Guard officer was permitted to
use a federally titled National Guard vehicle to leave sum-
mer camp to reglster for civilian college courses; this was
not considered {o arise from duty under 32 U.S.C. §503,
While this determination was made under the National
Guard Claims Act, a similar decision could be made under
FTCA. “Official use” of a National Guard vehicle is con-
trolled by state, not federal regulations, and such use for
recreational activities or community action projects is fre-
quently more liberal under state regulation ang serves no
tramln? Purpose, Not infrequently, d trip is made in a Fed-
erally titled vehicle or plane ostensibly for both federal and
state purﬁoses,. In such cases, the ‘determination as to
whether the claim is cognizable under the FTCA or the Na-
tional Guatd Claims Act turns on whether the destination
of the vehicle or plane at the time of the incident was for
the federal purpose. The status of the operator is not the
key determining factor.

9Pub. Law No, 97-124, Such claims are now routinely processed under the FTCA. See Dep't of Army, Reg. No. 27-20, Legal Senvices—Claims, chap. 4

(18 Sept. 1970 (hereinafter AR 27-20]).

DIt is doubtful that such an amendment is constitutionally valid as National Guardsmen remain employees of the state while on training duty. Inother
words, it is up to a state to provide such immunity to its National Guard while on training duty.

11643 F. Supp. 593 (D. Haw. 1986)

2ld. at 596 (citing United States v. California, 655 F.2d 914 (9th Cir, 1980); Lee v. Brooks, 315 F. Supp. 729 (D. Haw. 1970)).
13Because g Ie?islative appropriation is necessary in order for the state to pay its share, an extension until 3L July 1987 was granted before interest would be

charged against the state.
BSee AR 27-20, para. 4-7d and 6-14.

BIt has also been the poliecg,of USARCS to not enter asharinﬂ arrangement "after the fact” unless such an arrangement will apply to all future cases. Thus,
|

if a state is successfully su
case at hand, but to future cases as well.

16760 F.2d 1180 (11th Cir. 1985).

n amatter that could properly fall under the FTCA or the NGCA. any arrangement'to share costs would apply not only to the
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Sharing arrangements may be considered even though a
‘ate has waived immunity only to the extent, of purchasing
sisurance. For example, wherea state insures all its vehicles
under a fleet policy, the premium costs are usually prorated
among state agencies possessing vehicles. The” National
Guard must bear its share of such costs for both state titled
vehicles (usually few in number?\ and federally titled vehi-
cles when used on state duty. The additional costs, if any
of Insuring the use of such vehicles on training duty should
be balanced against the risk of a successful suit a(?alnst the
state when FTCA coverage is ruled inapplicable. 1f a shar-
ing arrangement is entered into, the premium increase
would be reduced to the extent of the contribution made
under the arrangement.

This article has addressed the FTCA remedy for training
duty claims which immunizes the Natirn;.d Guard driver.

f

The FTCA, however, provides no immunity for states and
in certain instances may provide no coverage. A sharing ar-
rangement will not broaden FTCA coverage to cases for
which a state maY be responsible; coverage under FTCA is
based on scope of employment while insurance coverage is
based on use of a vehicle, which can be broader than scope
of employment. Claims officers deahnq directly with State
National Guard agencies should develop a close working
relationship with the designated state office to insure the ex-
peditious disposition of claims. Utilization of a sharing
arrangement in aPproprlate cases may expedite such dispo-
sition” as the state may process the claim where agreed
upon. The actual payment of the Army’s share must be to
the claimant, however, and not to the State. Questions con-
cerning the ,fore%)lng should be directed to the General
Claims Division, USARCS.
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106 Wn.2d 474

(No. 51821-1. En Banc. July 31, 1986.)

Thomas L. Emsley, Sr., as Personal Representative,
et al, Respondents, v. The Army National
Guard, Petitioner.

(1] Armed Services — Nutional Guard — Training — Slate or
Federal Service. The National Guard is in the service of the
State during training exercises unless it has heen called into active
federal service pursuantto 10 U.S.C. 8§ 3495, 3500.

(2) Government — Torts — Sovereign Immunity — Discre-
tionary Acts — What Constitutes. A governmental body is not
immune from tort liability for the act of one of its employees unless
the act ib discretionary, i.e., unless the act results from an exercise

July 1986 EMSLEY v. ARMY NATIONAL GUARD
106 Wh.2d 474

of discretion at an executive and policymaking, rather than an oper-
ational, level.

Callow, Dore, Anderscn, and Durham, JJ., concur by separate opinion.

N ature of Action: United States Army soldiers injured
and killed by artillery negligently fired by members of the
Washington National Guard sought damages from the
Srtate.

Superior Court: The Superior Court for Pierce County,
No. 83-2-04016-2, Thomas A. Swayze, Jr., J., on May 31,
1985, refused to dismiss the action.

Supreme Court: Holding that the members of the
National Guard were in state service when the artillery wan
fired and that the shelling did not constitute a discretion-
ary act for which the State was immune from tort liability,
the court affirms the trial court.

Ke~neth O. Eihenberry, Attorney General, and Virginia
O. Bi ms and Jon P. Ferguson, Assistants, for petitioner.

Edwards & Barbieri, by Malcolm L. Edwards and Cath-
erine W. Smith; Douglas B. Ehlke and James Beard (Fred
G. Scott, Jr., of counsel), for respondents.

Gene S. Anderson, United States Attorney, amicus
curiae for petitioner.

Brachtenbach, J.—This case presents the question
whether the State of Washington may be sued for torts
committed against United States Army personnel by mem-
bers of the Washington National Guard. We hold that the:"'
State is not immune from suit, and in so holding, we affirm
the trial court denial of the State's motion for dismissal.

On August 20, 1983, five United States Army soldiers on
active duty were marching along a public road at Fort
Lewis. A howitzer shell, fired moments earlier by members
of the Washington National Guard as part of a training
exercise exploded next to the road. The explosion severely
injured three and killed two of the Unite ' States Army sol-
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diers. The record contains substantial evidence that the
National Guard gunnery team was negligent. It is alleged
that the point of impact was three-fourths of a mile olf
target.

The three injured servicemen and representatives of the
estate of the two deceased soldiers filed separate- actions
against the National Guard and the State of Washington.
After the actions were consolidated by the trial court, the
State moved for dismissal under CR 12(b)(6), or, in the
alternative, CR 56. The trial court denied the. State's
motion and set a trial date. In the interim, tin's court
granted the State's motion for discretionary review of the
trial court's denial of dismissal.

Despite lack of clarity in the motion for dismissal and
subsequent order, we treat the trial court order denying the
State's motion for dismissal as one based on summary
judgment. The trial judge, in reaching his decision, consid-
ered numerous affidavits and depositions offered by both
parties.- Consideration of these materials was necessary,
because they presented the factual question whether the
National Guard was in state or federal status at the time of
the incident. Such status is crucial to a determination of
the presence or absence of state immunity, with which this
appeal is solely concerned. Thus, the trial court properly
treated the State’s motion as one for summary judgment.

The State maintains that it is immune to suit on either
of two theories: (1) the National Guard was in active fed-
eral service at the time of the firing incident; thus, the
State is immune through application of the Feres doctrine
(see Feres u. United States, 340 U.S. 135, 95 L. Ed. 152, 71
S. Ct. 153 (1950)); or (2) the National Guard was in state
status at the time of the incident, but, notwithstanding the
blanket waiver of tort immunity of RCW 4.92.090, the State
is immune through fulfillment of the criteria announced in
Evangelical United Brethren Church v. State, 67 Wn.2d
246, 407 P.2d 440 (1965). We hold that the State cannot
prevail under either theory.

The State first contends that it is immune to suit under

July 19BG KMSILKY v. AHMY NATIONAL (iUAItl) 4717
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the rule announced in Feres u. United States, supra. The
Feres doctrine prevents service personnel injured in activi-
ties incident to military service from bringing suit against
the federal government or fellow members of the federal
armed services. Thus, for Feres to be applicable to this
case, the National Guard must have been in active federal
service rather than state service when the gunnery team
fired the howitzer. Whether the National Guard is in fed-
eral or state status at a given time is determined by the
United States Constitution, the Washington Constitution,
and federal iaws.

The foundation of each state's militia, forerunner of the
modern National Guard, is U.S. Const, art. 1, § 8, cl. 16.
Clause 16 empowers the United States Congress to orga-
nize, arm and discipline the militia, but it specifically
reserves to the states the responsibility for training the
militia.

[1] The Washington Constitution also provides for
maintenance of a militia. Const, art. 10, § 2 dictates that
Washington shall maintain a state militia in a manner not
incompatible with the United States Constitution and
United States laws. Since the United States Constitution
specifically reserves training of the National Guard to the
states, and the Washington Constitution mandates compat-
ibility with the United States Constitution and with federal
laws, the Washington Constitution impliedly vests respon-
sibility for National Guard training in the state. Moreover,
we have specifically recognized this training responsibility.
In Hupe v. Coates, 95 Wn.2d 56, 60, 621 P.2d 726 (1980),
we said: "the Governor, as commander-in-chief, is in direct
control of and responsible for the training, condition and
performance of the Washington National Guard."

The incident in this case occurred during a National
Guard training exercise. National Guard training, under
both the United States and Washington Constitutions, is a
state function. Thus, the National Guard was in state
status during the subject training maneuvers unless federal
law dictated otherwise. Federal law regulating states'
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National Guard units is included in Titles 32 and 10 of the
United States Code. Of these laws, 10 U.S.C. § 3495 and 10
U.S.C. & 3500 are relevant for purposes of establishing
whether a National Guard unit is in federal or state status
at a given time. Section 3495 sintes:

Members of the Army National Guard of the United
States are not in active Federal service except when
ordered thereto under law.

The National Guard may be ordered into active federal
service pursuant to 10 U.S.C. § 3500, which establishes the
grounds and procedures for such an order. This section
provides, in pertinent part:

[TJhe President may call into Federal service members

and units of the Army National Guard of any State . . .

in such numbers as he considers necessary to repeal fszc]

the invasion (of a foreign nation], suppress . . : rebellion,
or execute those laws (which the President is unable with
the regular forces to execute].

10 U.S.C. § 3500.

The record in this case is clear that no state of emergency
existed at Fort Lewis on August 20, 1983 such as that con-
templated by 10 U.S.C. § 3500, and no "call" by the Presi-
dent had placed the National Guard in active federal
service on that date. The National Guard was therefore in
state status on the day in question. The case law i3 in
accord: Maryland ex rel. Leuin u. United States, 381 U.S.
41, 14 L. Ed. 2d 205, 85 S. Ct. 1293 (1965) (the state gover-
nor is in charge of the National Guard in each state except
when the Guard is called into active federal service);
Greenwood v. Department of Military Affairs, 78 Pa.
Commw. 480, 468 A.2d 866 (1983) (National Guard is in
state status unless called into active federal service pursu-
ant to 10 U.S.C. 8§ 3495 and 3500). Because we have deter-
mined that the National Guard was in state status, rather
than federal service, at the time of the training incident, we
find the Feres doctrine inapplicable to this case.

The State next contends that it cannot be sued, notwith-
standing state status of the National Guard, because it

July 1986 EMSLBY v. AHMY NATIONAL (5UAHI) 479
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meets the criteria announced in Evangelical United Breth-
ren Church u. State, supra, for reinstating tort immunity
which'would otherwise be waived by RCW 4.92.090. This
contention also foils.

The State, through its National Guard, is accused of tor-
jtious conduct. Based on concepts of sovereign immunity,
“the State cannot be sued for such conduct unless it has
waived its immunity to suit. O'Donoghue u. State, 66
Wn.2d 787, 789, 405 P.2d 258 (1965).

This State ha9 waived such immunity. In 1961 the Legis-
lature adopted RCW 4.92.090, whi- provides (os amended
in 1963):

The state of Washington, whether acting in its govern-
mental or proprietary capacity, shall be liable for dam-
ages arising out of its tortious conduct to the same extent
as if it were a private person or corporation.

RCW 4.92.090.

[2] Although the Legislature, through RCW 4.92.090,
created a blanket waiver of sovereign immunity for tortious
conduct, we have carved out a narrow exception to the
waiver. In Evangelical United Brethren Church v. State,
supra, we recognized governmental immunity from tort lia-
bility for discretionary acts. We reasoned that organized
society requires room for basic governmental policy deci-
sions and implementation of those decisions, without threat
of sovereign tort liability. Evangelical, at 254.

In order that a decision of a governmental official or
agency qualify for immunity under the Evangelical excep-
tion, four questions must be affirmatively answered:

(1) Does the challenged act . . . necessarily involve a

basic governmental policy, program, or objective? (2) Is

the questioned act. . . essential to the realization ... of
that policy, program, or objective as opposed to one
which would not change the course or direction of the

policy, program, or objective? (3) Does the act .

require the exercise of basic policy evaluation, judgment,

and expertise on the part of the governmental agency
involved? (4) Does the governmental agency involved

possess the requisite . . . authority and duty to to . . .
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the challenged act. . .?
Evangelical, at 255.

The Evangelical inquiry focuses on the nature of the acts
of a governmental agency. The governmental agency in this
case is the National Guard gunnery team, which was
directed to lire artillery on training maneuvers, pursuant to
order of the Governor of Washington as commander-in-
chief of the National Guard. Unless the actions of this gun-
nery team satisfy all four Evangelical criteria, the Evangel-
ical exception will not immunize the State from suit.for the
torts of the gunnery team.

The first, second, and fourth prongs of Evangelical are
met. The challenged act (firing the howitzer) involved the
basic governmental objective of training the National
Guard. Furthermore, firing artillery is essential to realiza-
tion of the goal of a National Guard which is trained to fire
artillery. Finally, there has been no challenge to the gun-
nery team's authority to engage in this firing as part of its
training maneuvers.

It is the third question of the Evangelical test which
cannot be answered affirmatively. That question asks
whether the act performed by the government agency
required a policy evaluation. As we stated most recently in
Miothe v. Spokane, 101 Wn.2d 307, 678 P.2d 803 (1984),
the discretionary activity protected by the Evangelical
exception includes only basic policy discretion. Miotke, at
336 (citing Mason v. Bilton, 85 Wn.2d 321, 534 P.2d 1360
(1975)). The act performed by the gunnery team in this
case required no policy evaluation. The team's job was to
safely and effectively fire a piece of artillery. Such a job
required that the gunnery team make decisions; however,
the decisions were of the type requiring experience, care,
and knowledge of proper procedures. As such, any decisions
to be made by the team were operational, not policy deci-
sions.

The gunnery team's operational decisions are closely
analogous to those of the city and state police officers in

July IS KMSLKY v. ARMY NATIONAL (IUARI) 4Q1
106 Wh.2d 474

Mason v. Bitton, supra. In Mason, we distinguished the
type of discretion "exercised at a truly executive level, to
which immunity was granted, from that discretion exercised
at an operational level, which, if done in n negligent fash-
ion, would subject the government to liability." Mason, at
328. In making such a distinction, we held that the decision
o/ state and city police officers to engage in a high speed
chase which resulted in two deaths involved discretion at
an operational, rather than executive level. Such opera-
tional decision could not immunize the city and state gov-
ernments from suit. Similarly, the decision of the gunnery
team in this case regarding setting, safety-checking, and
firing the howitzer involved an operational rather than
executive level decision. Thus, under Mason, the Slate of
Washington is not immune from suit for the torts of its
National Guard gunnery team.

Since the National Guard was acting in its state capacity
at the time of the deaths and injuries suffered by United
States Army personnel, and the State is not entitled to
immunity under Evangelical and its progany, the State of
Washington is not immune to suit in this instance. Accord-
ingly, the trial court refusal to grant dismissal in favor of
the State is affirmed.

Dolliver, C.J., and Utter, Pearson, and Goodloe, JJ.,
concur.

Callow, J.—I concur in the result. The plaintiffs seek
$14,575,000 from the State of Washington in addition to
their federal benefits.

First: If an active member of the armed services of tiie
United States is injured or killed by another active member
of the armed services of the United States while both are
on duty, recovery for that injury or death is limited by
Feres v. United States, 340 U.S. 135, 95 L. Ed. 152, 71 S.
Ct. 153 (1950). The Feres doctrine provides that United
States Army personnel may recover against the United
States for injuries suffered in the service only through the
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federal compensation system defined by statute.

As stated sui Feres on page 146:

We conclude that the Government is not liable under
the Federal 'Fort Claims Act for injuries to servicemen
where the injuries arise out of or are in the course of
activity incident to service. Without exception, the rela-
tionship of military personnel to the Government has
been governed exclusively by federal law.

Second: If a member of the Washington State National
Guard is injured or killed while on duty by another member
of the Washington State National Guar.! also on duty, the
recovery for injury or death is limited by Work u. Wash-
ington Nat'l Guard, 87 Wn.2d 864, 865, 557 P.2d 844

(1976), which held:

RCW 38.40.030 . . . provides the exclusive remedy for
militiamen injured in the course of duty. T hat‘section
provides that any officer or enlisted man of the organized
militia, who is wounded or otherwise disabled (or his
dependents if he dies) while in active service, shall
receive from the State "just and reasonable relief" in an
amount to conform as nearly as possible to the general
schedule of payments and awards provided under the
workmen's compensation law in effect in the state at the

time of the disability or death.

This formula for recovery may be expanded by 32 U.S.C.
§ 318 if federal funds supported the activity. Chapman v.
Belden Corp., 414 So. 2d 1283 (La. Ct. App. 1982).

Third: If a member of the Washington State National
Guard, while on active or training duty, is injured or killed
by an active duty member of the armed services of the
United States, recovery for the death or injury is also lim-
ited by Work v. Washington Nat'l Guard, supra; RCW
38.40.030. See also Layne v. United States, 295 F.2d 433
(7th Cir. 1961), cert, denied, 368 U.S. 990 (1962). Edgar u.
State, 92 Wn.2d 217, 595 P.2d 534 (1979), cert, denied, 444
U.S. 1077 (1980), states at page 223:

In Warh, we held that RCW 38.40.010-.030 provides
the exclusive remedy for National Guardsmen wounded,
killed or disabled in the line of duty. In interpreting our
statutes, we noted the similarity of RCW 4.92.090 to the

July 19HD KIVBLKY v. AHVIY NATIONAL CHARI)
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federal tori claims procedure net, 28 U.S.C. 88 2671-2(580

(1970), and the fact that the federal government provides

a compensation system for members of the militnry simi-

lar to that which is provided in this state for guardsmen.

We cited Feres u. United States, supra, wherein the

United States Supreme Court had held that it was not

the intent of Congress to provide nn additional remedy

for those whose claims were already expressly provided
for in another statute.

The high court in Feres had also said that the military
activities of government are so unique that there is no
comparable function in the private sector and thus no
common-law action in which a private person would he
liable under similar circumstances.

(But see 10 U.S.C. § 2733 permitting limited claims against
the United States for personal injuries or death caused by a
member of the armed services incident to noncombat acti-
vities.)

Under the foregoing three illustrations (1) Army injures#
Army, (2) Guardsman injures Guardsman, and (3\ Arpy%
injures Guardsman, the general rule is limited recovery”
under a statutory scheme of compensation.

The narrow opening through which this action is allqwedL£
to pass is the absence of statutory directive and the chink *
in governmental immunity discussed in Evangelical United
Brethren Church u. State, 67 Wn.2d 246, 407 P.2d 440
(1965). In that case a 14-yenr-old boy in the juvenile cor-
rectional facility at Green Hill escaped and set fire to a
church. The plaintiffs alleged that the State was negligent
and that the school had applied only minimal security
measures to the boy when it knew, or should have known,
that he had a propensity for setting fires. The opinion sets
forth the four questions which must be answered in the
affirmative if the challenged act is to be classified as a dis-
cretionary governmental action for which the State is
immune from liability. The opinion states in part:

(1) Does the challenged act, omission, or decision neces-

sarily involve a basic governmental policy, program, or

objective? (2) Is the questioned act, omission, or decision
essential to the realization or accomplishment of that
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policy, program, or objective as opposed to one which

would not change the a>.rse or direction of the policy,

program, or objective? \D) Does the act, omission, or
decision require the exercise of basic policy evaluation,
judgment, and expertise on the part of the governmental
agency involved? (4) Does the governmental agency
involved possess the requisite constitutional, statutory, or
lawful authority and duty to do or make the challenged
act, omission, or decision?

Evangelical Church, at 255. The opinion found that each of

the four questions was to be answered in the affirmative

and that there was no State liability.

The decision of the majority holds that the State does
not have immunity from suit in the case before us since the
act of firing the 155 mm. howitzer did not require the exei-
cise of a basic policy judgment (interrogatory 3 of Evangel-
ical Church), but was merely a negligent operational action
by the Guardsmen who fired the piece. See Barnum u.
Slate, 72 Wn.2d 928, 435 P.2d 678 (1967). 1 acknowledge
that the negligent aiming of the artillery and its firing did
not involve a high level discretionary act exercised at a
truly executive level. Chambers-Castanes v. King Cy., 100
Wn.2d 275, 669 P.2d 451 (1983). | agree that when RCW
4.92 090 opened the door to suits against the State, the
Stale Legislature restricted recovery by the militia as
noled, but did not preclude actions for injury to United
States military personnel caused by National Guardsmen.

In any event, in the situation before us where members
of the armed services of the United States have been
injured or killed by the negligence of a member of the
Washington State National Guard while on training duty,
the limitations do not apply and the Stale of Washington is
held liable under a direct civil suit against the State. There
is no logical justification for treating this fourth circum-
stance, Guardsman injures Army, differently th$n the
injured service person in the other three situations.

The injured Army personnel involved in the case before
us have full military death, treatment, disability and
dependent benefits available for their injuries through

July 1980 KIVBLKY v. ARMY NATIONAL (iUAIt]) 435
100 Wh2d 474

Titles 10 and 38 of the United States Code, the statutory
military and veterans' administration entitlements which'
have been and are being provided. There is no question buf
that the plaintiffs in this action are entitled to compensa-
tion as well as sympathy and compassion for their Ics$’
However, the circumstances in this case apparently weFIf
not contemplated by the Legislature of the State of Wash?"
ington or by the Congress of the United States. WherflE
under the three circumstances recited a person injured In?
the service of his country would be entitled only to a sumj
set by statute, in this situation, simply by virtue of tifsf
status or insignia on his blouse, the State is required to”
pay, in addition to the federhl benefits, as if the injure®
party had been a civilian. Two compensations will result.”
Compare Lundeen u. Department of Labor & Indus., 78
Wn.2d 66, 469 P.2d 886 (1970).

A soldier in the field serves his country at great risk. He
can never be fully compensated for the risks to life r.nd
limb that he undertakes. Nor can his country or state fully
compensate him other than by honors and gratitude. The
risks a soldier takes in the field are part of the price he
must pay for living in a free society.

It would be a perfect world if the plaintiffs in this case |
could be properly compensated. However, it is not proper*’
to compensate them on a different basis or more generously”
than others who are serving in a different status would be*<
compensated in a like situation. I concur with the majority#
because the law does not preclude the recovery it allows”
and makes this recovery possible. However, it appears that?
this is a matter which has dropped between the cracks andf
should be corrected by the Legislature.

Dore, Andersen, and Durham, JJ., concur with Callow,
J.





