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Tot R e p r e s e n t a t i v e  John Sund, Chairman 
House J u d i c i a r y  Committee

From: Gordon S c h a d t , E sq ,
Bruce Chertkow , Commercial Banker

D a te *  May 6 ,  1900

Sub J t  Senate B i l l  516
Amondlng AS 3 4 . 2 0 . 0 7 0 ( a )

Sena te  b i l l  515 a d d re s s e s  le n d e r s  o p t io n s  under the non- 
J u d i c i a l  (summary) f o r e c l o s u r e  s e c t i o n  of the A la s k a  
S t a t u t e s .  I t  appea rs  the a u t h o r ' s  i n t e n t  may be to  p re ve n t  
l e n d e r s  from c i r c u m v e n t in g  the J u d i c i a l  f o r e c lo s u r e  p r o c e s s .  
The b i l l  as  p r e s e n te d ,  however ,  p re c lu d e s  both the 
b o r ro w e r s '  and l e n d e r s '  a b i l i t y  to  ne g o t ia te  out of 
1i t l g a t i o n .

The d r a f t  SB 515 re v ie w e d  s t a t e s  ( I n  p a r t ) :

" I f  the deed of t r u s t  I s  f o r e c lo s e d  J u d i c i a l l y  or  the note 
s e c u r e d  by the deed o f  t r u s t  1© aued on and, I f  a Judgement 
i s  o b ta in ed  by the b e n e f i c i a r y ,  the  b e n e f i c i a r y  may not 
e x e r c i s e  the rem ed ies  under t h i s  s e c t i o n " .

In  e f f e c t ,  t h i s  type  o f  w o rd ing  f o r c e s  the lender  to 
commence a j u d i c i a l  a c t i o n  f o l l o w i n g  s u i t  on the note even 
I f  both the borrower and le n d e r  a re  In agreement to 
f o r e c lo s e  the p ro p e r t y  by a n o n - j u d i c i a l  a c t i o n .

S e n a r lo :

The borrower has  a mortgage ba lance  of *150 ,000 .00  secu red  
by p ro p e r ty  worth $ 1 0 0 ,0 0 0 .0 0 .  The le n d e r ' s  a n a l y s i s  
d i s c l o s e s  the borrower  has  e i t h e r  the a b i l i t y  to  pay or 
a s s e t s  s u f f i c i e n t  to  r e c o v e r  funrin w i tho u t  taHncr  t i t l e  to  
the  p r o p e r t y ,  and d e c id e s  to  sue on the note r a t h e r  than to  
i n i t i a t e  J u d i c i a l  f o r e c l o s u r e .  When judgment I s  o b ta in e d ,  
the  judgment I s  re co rded  a g a in s t  o the r  a s s e t s  owned by the 
bo r row er .
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The borrower  now r e a l i z e s  t h a t  he cannot l i q u i d a t e  or 
encumber h i s  r em a in in g  a s s e t s  to  In su re  l i q u i d i t y  fo r  any 
purpose whether  i t  be emergency, medical or to  keep h i s  
b u s i n e s s  a l i v e .  The borrower approaches the lender  w i th  the 
f o l l o w i n g :  Borrower o f f e r s  to  pay the lende r  *50 ,000
p r o v id i n g  the lende r  t a k e s  t i t l e  to the p ro p e r t y  worth 
*1 0 0 ,00 0  by summary f o r e c lo s u r e .  T h i s  a c t i o n  w i l l  ta ke  
a p p r o x im a te ly  90 to 120 d ay s .  The lender  r e c o v e r s  I t s  funds 
and the borrower i s  r e l e a s e d  from the o b l i g a t i o n .

Under SB 515 , the above I s  not p o s s i b l e .  The lender has 
been p re c lu d e d  from summary f o r e c lo s u r e ,  To e f f e c t  the 
s e t t l e m e n t ,  the len d e r  must fo r e c lo s e  J u d i c i a l l y  which I s  
more c o s t l y  than a summary a c t i o n .  A d d i t i o n a l l y ,  r a th e r  
than 90 to  120 d a y s ,  both p a r t i e s  must now fa ce  In e x c e s s  of 
6 months to  conc lude  the m a t te r .  Ho ld ing  c o s t s  and a 1 
y e a r  redemption p e r io d  have decreased the v a lu e  of the 
p r o p e r t y  and In c re a se d  the b o r r o w e r ' s  deb t .

To p re c lu d e  the le n d e r s  from "hav ing  t h e i r  cake and e a t in g  
i t  t o o , "  the s t a t u t e  shou ld  in c lu de  word ing to  the e f f e c t :

" I f  s u i t  I s  brought on a note secured by r e a l  p rope r ty  and, 
i f  Judgment I s  o b ta in e d ,  t h i s  s e c t io n  may be e x e r c i s e d .
Upon I s s u a n c e  of a deed by the t r u s t e e ,  however, the note 
s e c u r i n g  the  o b l i g a t i o n  must be u n c o n d i t i o n a l l y  cance led  and 
the Judgment marked s a t i s f i e d . "

The above word ln- j does not h in d e r  e i t h e r  p a r t y ' s  a b i l i t y  to  
s e t t l e .  I t  e n t i t l e s  both p a r t i e s  to s e t t l e  l i t i g a t i o n  a t  a 
minimum of coa t  and a l l o w s  the lender  to  l i q u i d a t e  the 
s e c u r i t y  w i th o u t  a redemption p e r io d .

Shou ld  a len d e r  d e s i r e  to f o r e c lo s e  the p ro p e r ty  a f t e r  
Judgment i s  o b ta in ed  on the note w h i l e  a t  the same time 
p r o t e c t  a d e f i c i e n c y  b a la n c e ,  the lender  shou ld  look towards 
the J u d i c i a l  f o r e c lo s u r e  a c t io n  as  s e t  f o r t h  in A .S .  
9 , 4 5 . 1 7 0 .

P r i o r  to  e n a c t in g  new l e g i s l a t i o n ,  i t  may be h e lp fu l  to 
a l l o w  p u b l i c  h e a r in g s  re g a rd in g  both le g a l  and economic 
i s s u e s  r e l a t e d  to  a change of t h i s  n a tu re .
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Your c o n s id e r a t io n  a f  t h i s  l e t t e r  i e  a p p r e c i a t e d .  Shou ld  
you have any q u e s t i o n s ,  or d e s i r e  to d i s c u s s  the c o n t e n t s ,  
p l e a s e  f e e l  f r e e  to  c o n ta c t  the unde rs igned .

atsq .
B ledsoe  and S c h a d t ,  P .C .  
2525 B lu e b e r r y ,  S u i t e  206 
Anchorage, AK 99503 
<907) 276-8003

Bruce  Chertkow 
7033 Henderson Loop 
Anchorage, AK 99507 
(9 0 7 )  274-1651

co p y j  Rep. Robin T a y lo r  
f i l e
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M a r c h  ? ,  1 9 8 8

R e p r e s e n t a t i v e  Kay Brown 
3111 HC" S t r e e t  
A ncho rage ,  A la s k a  99503

Dear Mb . Brown?

T h i s  l e t t e r  I s  add re ssed  to you as  c o - c h a l r p e r s o n  o f  the .
H ous ing  and B an k in g  subcommittee o f  th e  L e g i s l a t u r e  J o i n t  
Economic Recove ry  Committee and, In re sp o n se  to the f r o n t  
page a r t i c l e  in  the  March 5 ,  1988 D a l l y  News e n t i t l e d  "C ou r t  
B o o s t s  Loan R i s k  in  Rea l  E s t a t e , "

I  have no doubt t h a t  the L e g i s l a t u r e  w i l l  be r e v i e w in g  
t .  I s t l n g  law s  p e r t a i n i n g  to f o r e c l o s u r e  and l i t i g a t i o n  due 
t c  the  r e c e n t  Supreme Court d e c i s i o n s  a f f i r m i n g  le n d e r s  
a b i l i t y  to  sue d i r e c t l y  on the p r o m is so r y  note r a t h e r  than 
f i r s t  l o o k in g  towards  the r e a l  e s t a t e  s e c u r in g  the 
o b l i g a t i o n .  In  r e v i e w in g  such p r o p o s a l s  and i f  new 
l e g i s l a t i o n  I s  d r a f t e d ,  p l e a s e ,  a t  a l l  t im e s ,  keep In mind 
the word " c o m m e rc ia l . "

There  I s  a v a s t  d i f f e r e n c e  between Mom and Dad b u y in g  a home 
and the  i n v e s t o r  f i n a n c i n g  commercial r e a l  e s t a t e  f o r  
s p e c u l a t i o n  or a s  an In ve s tm e n t ,  I f  new l e g i s l a t i o n  i s  
d r a f t e d ,  the  two sh o u ld  be addressed  s e p e r a t e l y ,  i . e . ,  
comm erc ia l  v e r s u s  r e s i d e n t i a l  or p r im a r y  r e s id e n c e .  F a i r ?
Laws a l r e a d y  a l l o w  the le n d e r s  to p u r su e  a money Judgment, 
a g a i n s t  oonsummer debfc-ra’th e r  than r e p o s s e s s i o n ,  The f a c t  
I s ,  in  many c a s e s  l e n d e r s  r e p o s se s s  f i r s t  then o b ta in  a 
judgment on the d e f i c i e n c y  b a la n c e .  Ano the r  d l f f e r e n c l a t I o n  
in  c o n t r a c t s  i s  t h e " I n  home s a l e "  or  " second  deed of t r u s t . . .  . 

c> i.nai y i-esruenue" ootn or w h ich ,  e xcep t  fo r  commerc ia l 
pi-ov iue * th ree -o a y  r e s c i s s i o n  p e r io d ,

S p e a k in g  o f  Mom, Dad and be ing  f a i r ,  what happens to Mem and 
Dad when they  s e l l  t h e i r  p ro p e r ty  to an I n v e s t o r ,  t a k i n g  
back a second dei*d o f  t r u s t  f o r  t h o J r  r e t i r e m e n t  in c om e?
The I n v e s t o r  ha s  taken  the ta x  d e p re c i a t i o n  b e n e f i t ,  a l lo w e d ___________
t h e  p r o p e r t y  d e t e r i o r a t e  t o  th e  p o in t  “ UTT«I TE I s  not worth  
what I s  owed to the bank ,  has made the d e c i s i o n  not to 
" f e e d "  the p r o p e r t y  and now d e f a u l t s  the  lo an .  I f  Mom and 
D ad 's  o n l y  r e c o u r s e  i s  to J u d i c i a l l y  f o r e c l o s e  <1 yea r  p l u s  
t ime f ra m e )  and the bank does a summary f o r e c lo s u r e  f i r s t  <4 
t c  6 month t ime f r a m e ) ,  Mom and Dad lo s e  t h e i r  a b i l i t y  to 
c o l l e c t  even though the I n v e s t o r  can w e l l  a f f o r d  to pay 
them,

t
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When a bonker makes a d e c i s i o n  to lend many f a c t o r s  a re  
taken 1 n to- -consi d e ra t  hjrr:— P l r 3 t ~ l s  the a b i l i t y  to  p a y .
That i n c l u d e s  a r e v i e w  of the ba lance  sh e e t  -and an ana-1 y s - i s -  ut the b o r r o w e r ' s  net  w o r th .  Second l a  the  c o l l a t e r a l .  I f  
i n s t i t u t i o n *  U e s i r e a  to own r e a l  e s t a t e  they  wou ld  pu rcha se  
l t - - n o t  make a ’loan and then f o r e c lo s e .

J u d i c i a l  v e r s u s  Non-. iudIc  1 a 1 f o r e c lo s u r e .  T r u e ,  law s  a l l o w  
f o r  d e f i c i e n c y  b a l a n c e s ;  the J u d i c i a l  f o r e c l o s u r e .  A f t e r  
spend ing  thousands  of d o l l a r s  and s e v e r a l  months in  c o u r t  
t a t  t im e s ,  in  e x c e s s  o f  one y e a r ) ,  the l e n d e r  h a s  a 
d e f i c i e n c y  Judgment, The lende r  a l s o  ha s  r e a l  e s t a t e  to  
l i q u i d a t e  but now w i t h  a one-year  redempt ion p e r io d  and 
in c re a se d  h o ld in g  c o s t s .  W i th in  tha t  t ime p e r io d  the 
borrower has  been a b le  to  co n ve r t  or l i q u i d a t e  a s s e t s ,  
f o r c i n g  the o n ly  r e c o v e r y  to be the r e a l  e s t a t e ,

Are not the peop le  r e q u e s t i n g  t ig h te n e d  l e g i s l a t i o n  the  same 
who want to  know how we can keep rea l  e s t a t e  in  the hands o f  
the peop le?  W ith  a b i l i t y  to  pursue the no te  r a t h e r  than  the 
p r o p e r t y ,  the peop le  r e t a i n  the r e a l  e s t a t e  and c o n t r o l  the 
m a r k e t .

W i l l i a m  McNall i s  quoted In p a r t  by s a y in g  " P r i c e s  a re  s e t  
in  the m a rk e tp la c e  by su p p ly  and demand,11 I  wou ld  l i k e  to 
add one more c o n d i t i o n  to " p r i c e  s e t t i n g . "  Tha t  I s ,  the 
l e n d e r ' s  w i l l i n g n e s s  to  lend .  We are a l r e a d y  e x p e r i e n c i n g  
l a r g e r  down payment r e q u i r e m e n t s  and s t r i c t e r  le n d in g  
g u i d e l i n e s ,  By l i m i t i n g  the le n d e r s  a b i l i t y  to  r e c a p t u r e  
fu n d s ,  l o s s e s  a re  h ig h e r  o au s lng  I n t e r e s t  r a t e s  to  c l im b  and 
i n c r e a s i n g  loan r e s t r i c t i o n s ,

 ̂ One of the q u e s t i o n s  we must ask  I s  who i s  the i n v e s t o r ?
A l l  the bank d e s i r e s  i s  to r e c o v e r  funds loaned o u t ,  The 
lender  i n v e s t s  In  p e o p le ,  Peop le  In v e s t  In  r e a l  e s t a t e .
Why sh ou ld  the bank ta ke  a l o s s  I f  t h e i r  In ve s tm e n t  ha s  the 
a o l 1i t y  to pay?

The D a l l y  News r e p o r t s  th a t  lawyer  Ralph Cushman has  
conce rns  over  I n c r e a s e d  b a n k r u p t c i e s .  "You s t a r t  
g a rn i s h e e in g  t h e i r  wages and p i c k i n g  up t h e i r  t o y s - - t h e  
a i r p l a n e s  and the boa ts - -an r t  money and t h i n g s ,  and t h e y ' r e  
go ing to look fo r  a way to  beat you ."  What I s  f a i l e d  to  be 
r e a l i z e  he re  i s  t h a t  the  borrower has a s s e t s  w h ich  c o u ld  be 
used to pay h i s  d e b t s ,  The b o a t s ,  a i r p l a n e s  and o th e r  
p l e a s u r e s  o f  l i f e  were taken in t o  c o n s id e r a t i o n  a t  the t ime 
of loan a p p r o v a l .  The " t o y s "  cou ld  be c o n v e r te d  to  ca sh  and 
the cash used to  rep ay  the le n d e r .

I do not e n v i s i o n  l e n d e r s  abus ing  the power of l i t i g a t i o n ,
C o s t s  v e r s u s  r e c o v e r y  i s  a n a ly zed  p r i o r  to  l i t i g a t i o n :  ( 1 )
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I t  I s  unprof 1 t a b l e  to  l i t i g a t e  p r i n c i p a l  and (2> I t  does not 
b e n e f i t  the bank to  th row  good money a f t e r  bad- I f  th e re  I s  
no a b i l i t y  to  pay o r  no a s s e t s  to p u rsue ,  the lende r  would 
look to w a rd s  the r e a l  e s t a t e  ■f i r s t .

Banks  have a lw a y s  had the o p p e r t u n i t y  to l i t i g a t e  t h e i r  
c o n t r a c t  N o te s .  B o r ro w e r s  r i g h t s  and o p p e r tu n i t y  t c  be 
heard  in  c o u r t  rema in  th e  same. The r e a f ' e r m a t lo n  o f  law 
o n ly  makes the  fo rm at  c l e a r .  The b o a t s ,  a i r p l a i n s  and o th e r  
a s s e t s  never were exempt from from due p ro ce s s  and t h i s  
c l e a r i t y  o f  law does no t  change t h a t .

A l l  f i n a n c i a l  i n s t i t u t i o n s  a re  r e q u e s t i n g  i s  the a b i l i t y  to  
pursue  re co ve ry  a t  the l e a s t  expense p o s s i b l e .  To enab le  
r e c o v e r y  enhances the a b i l i t y  to  lend .

Ms. Brown, i f  I  sound l i k e  a banker  i t ' s  because I am. I 
have been In, the b u s i n e s s  o f  c r e d i t  and c o l l e c t i o n s  in 
e x c e s s  of s i x t e e n  y e a r s .  I  am a l s o  a husband and f a m i l y  
man. We banke rs  a re  no d i f f e r e n t  than anyone e l s e  on the 
s t r e e t .  I f  we lo s e  our J o b s ,  we too face  f i n a n c i a l  
h a r d s h ip s  and the same la w s  a s  the  non-banker ,

I f  you d e s i r e  to  d i s c u s s  the  c o n te n t s  o f  t h i s  l e t t e r ,  p l e a s e  
f e e l  f r e e  to c o n t a c t  me.

S I n c e r e 1y ,

  -
Bruce  Chertkow 
7033 Henderson Loop 
Anchorage ,  AK 99507

copy :  V i r g i n i a  Col 1 i n s
Red Boucher 
Ramona Ba rnos  
Jan  F a l k s  
Wal t  Fu rnace  
Max Cruenberg 
R i c k  Hal f o r d



F o r  t h e  good o f  A la s k a ,  p le a s e  t a k e  t im e  t o  read  t h i s ,  g iv e  i t  
h o n e s t  c o n s id o r a t io n  and v o te  t o  save  th e  p e o p le  who b e l ie v e d  in  
A la s k a  enough to  invest, t h e i r  l i f e  and economic w e ll  b e in g  in  
o u r  b e a u t i f u l  s t a t e .
U nder e x is t in g  la w ,  i f  you owe monev on a p ie c e  o f  r e a l  e s t a t e  
and g e t  in t o  t r o u b le  t o  th e  p o in t  o f  becoming d e l i n q u e n t ,  th o  
l e n d e r  docs n o t have to  f c ^ e c l o s e .  L en d er sues f o r  f a c e  v a lu e  o f  
t h e  n o t e .  When he w ins th e  ju dg em en t he d o e s n ' t  have t o  t a k e  th e  
s u b je c t  p r o p e r t y .  He can ta k e  a n y th in g  y o u 'v e  g o t .
Exam ples You, a b orrow er has a f o u r  pi ex o r  3 ix  pi a x .  S a id  
b u i l d i n g  has a n o te  a g a in s t  i t  f o r  * 2 5 0 , 0 0 0 . 0 0 .  Payments a r e  
* 2 , 5 4 1 . 0 0  p r .  mD., Income * 4 , 5 0 0 . 0 0  p r .  m o ..  Costs a r e  * 1 , 7 5 0 . 0 0  
p r . m o . .  Because o f d e c l in in g  m a r k e t ,  b o rro w e r  su d den ly  f i n d s  
h im s e l f  making o n ly  * 2 , 2 5 0 . 0 0  p r .m o .  g ro ss  incom e. C osts  a r e  
s t i l l  * 1 , 7 5 0 . 0 0 ,  P & I is  s t i l l  * 2 , 5 4 1 , 0 0  e q u a l in g  * 4 , 2 9 1 . 0 0 .  
F o r t y  two n i n e t y  one le s s  income o f  tw e n ty  two f i f t y  e q u a is  two  
th o u san d  f o r t y  one in  cash c a l l .  You, th e  b o r ro w e r ,  s t r u g g le s  
a lo n g  making cash c a l l s  f o r  e ig h te e n  months t o  two y e a rs  and 
f i n a l l y  become d e l in q u e n t .
L e n d e r  d o e s n 't  f o r e c lo s e  -  he sues on n o t e .  He w in s .  He t a k e s  
you,, th e  b o r ro w e r 's  house and r e a l i s e s  * 7 5 , 0 0 0 . 0 0  on t h a t  a f t e r  
p a y in g  th e  f i r s t .  He ta k e s  y o u , t h e  b o r r o w e r 's  v a c a t io n  house 
and r e a l i z e s  * 4 0 ,0 0 0 . 0 0  a f t e r  e x p e n s e s . You th e  b o rro w er has some 
la n d  t h a t  you a r e n ' t  a b le  t o  s e l l  o r  you w o u ld n ' t  have g o t te n  
d e l in q u e n t  y e t .  The le n d e r  t a k e s  i t  f o r  * 3 0 , 0 0 0 . 0 0  Now th e  
l e n d e r  has g o t te n  * 1 6 5 ,0 0 0 .0 0  a g a in s t  th e  * 2 3 0 , 0 0 0 , 0 0 .  A l l  yo u , 
t h e  b o rro w e r  have lo s t  is  your home, your c a b in ,  some b a re  la r d  
and t h e  * 4 8 , 9 8 4 . 0 0  ( t h a t ' s  th e  2 , 0 4 1 , 0 0  cash c a l l  you made f o r  
two y e a rs  t r y i n g  to  1 iv e  up t o  y o u r  o b i i g a t i o n )
Now t h e  Lender f o r e c lo s e s ,  S t r a i g h t  f o r e c lo s u r e  -  he goes t o  th e  
c o u r t  house s te p s  arid b id s  * 9 0 , 0 0 0 . 0 0 .  H e 's  j u s t  p iekB d up a
* 2 5 0 ,0 0 0 . 0 0  m u l t i - u n i t  f o r  * 9 0 , 0 0 0 . 0 0  t h a t  i s  o n ly  *  p a p e r
t r a n s a c t i o n .  R enta l income i s  s t i l l  * 2 , 2 5 0 . 0 0  and q a in q  to  go up 
e v e n t u a l l y ,  b u i ld in g  expenses a r e  s t i l l  * 1 , 7 5 0 . 0 0 ,  Lender i s  
m aking * 5 0 0 .0 0  a month and a l l  he had t o  do was d e s t ro y  you , th e  
b o r r o w e r .  Oh yeah , by now y o u 'v e  l o s t  yo u r b u s in e s s  and , in  a l l  
p r o b a b i l i t y ,  y o u r h e a l th  and y o u r  m a rr ia g e  and te n  to  tw e n ty  
p e o p le  you used t o  employ a re  ou t o f  a J o b .
I f  t h e  le n d e r  must fo r e c lo s e  a g a in s t  t h e  m u l t i - u n i t  f i r s t ,  i t  i s
s t a t e d  c o l l a t e r a l  a f t e r  a l l ,  he m ig h t have g o t te n  * 1 3 0 ,0 0 0 .0 0  f o r  
i t .  Then th e  ca b in  f a r  * 4 0 , 0 0 0 . 0 0  and th e  la n d  f o r  * 5 0 , 0 0 0 .0 0  
and b o rro w er lias to  come up w ith  * 1 0 , 0 0 0 . 0 0  t o  save h is  house. 
The le n d e r  has g o tte n  f u l l  v a lu e .  The b o rro w e r  has ta k e n  a 
b e a t in g  but riot anywhere n ear as t r a u m a t ic  as t h e  f i r s t  s c e n a r io .  
H ( 5  may even s u r v iv e  w ith  h is  h e a l t h ,  h is  m a rr ia g e  and h is  
b u s in e s s .
Two o th e r  q u ick  exam ples: y o u r son o r  d a u g h te r  has J u s t  g rad u a te d

D e a r  M e m b e r s  o f  t h e  H o u s e  J u d i c i a l  C o m m i t t e e :



•from c o l l e g e .  As a g ra d u a t io n  p re s e n t  you h e lp  w ith  th e  p u rch a se  
o f a sm all condo, You h e lp e d  w ith  th e  down pavment and c o -s ig n e d  
t h e  n o t e .  A l l  of a sudden condos a r e  u n s e l l a b l e .  Your o f f s p r i n g  
i s  s e r i o u s ly  in ju r e d  in  an a u to  a c c i d e n t .  You are  faced  w ith  
h orren do u s  medical b i l l s .  The condo lo an  becomes d e l in q u e n t .  I s  
th e  le n d e r  going to  ta k e  t h e  condo back? H a i l  no! Your house is  
g oing  t o  do him a l o t  more? good. Hope you can be happy in  th e  
co n d o .
You and some of vour f r i e n d s  form  a p a r t n e r s h ip  and pu t up an 
o f f i c e  b u i l d i n g .  The b u i l d i n g  is  h a l f  f u l l .  F i n a l l y  i t ' s  
d e l in q u e n t .  Lender sues each p a r t n e r  one a t  a t im e .  E<y th e  t im e  
L en d er has d es tro yed  each o f  y o u , th e  d e f i c ie n c y  on th e  o r i g i n a l  
n o te  is  10 to  15/i of th e  o r i g i n a l  fa c e  v a lu e .  Lender goe3 t o  
c o u r t  house s te p s .  Nobody i s  l e f t  t o  b id  a g a in s t  him and h e 's  
g o t te n  away w ith  d e s t ro y in g  some damned f i n e  people  and s t e a l i n g  
a b u i ld in g  f o r  10 -  15/i o f  i t s  v a lu e .
You a s k ,  why would a le n d e r  sue on a n o te  when i t  is  going  t o  do 
so much damage to  th e  com m unity . Well , n o te  buyers a re  supposed 
t o  g e t  th e  l a r g e s t ,  f a s t e s t  r e t u r n  on t h e  d o l l a r  in v e s te d .  That
i s  t h e i r  r e s p o n s i b i l i t y  to  t h e  s to ck  h o ld e r s .  As a r e a s o n a l l y  
p ru d en t employee of a 1 a r g e  b ro k e ra g e  house o r  bank in Now York 
o r  Tokyo he had b e t t e r  sue an t h a t  n o t e .  And as FDIC is  g e t t i n g  
re a d y  t o  s e l l  $ 3 0 0 ,0 0 0 ,0 0 0 ,0 0  w orth  o f n o te s  in  June of 38 in  New 
York C i t y  in  b lo cks  of $ 5 0 , 0 0 0 , 0 0 0 . 0 0  guess who is  going t o  buy 
them .
Anybody who th in k s  th e  e x i s t i n g  law i s  f a i r  o r  good f o r  A la s k a
h a s n ' t  th o u g h t  i t  th ro u g h .  Len ders  c a n ' t  s u rv iv e  w ith o u t
b o r ro w e rs .  Where a re  le n d e r s  g o ing  t o  f i n d  borrow ers w i l l i n g  t o  
f a c e  a 2 0 0 /  a t  r i s k  in even a h e a l t h y  economy. Pass S -515  o r  s i t  
back and watch A laska become th e  " A p p a la c h ia  o f th e  N o r th " .
S -5 1 5  m e re ly  says t h a t  le n d in g  i n s t i t u t i o n s  w i l l  l i v e  bv th e
r u l e s  t h a t  t h e y 'v e  alw ays l i v e d  w ith  in  t h e  p a s t .
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The fa c e  v a lu e  o-f our n o te  i s  # 2 .3 7 7 .0 0 0 .0 0  I t  is  worth ab o u t  
■.£600.000.00 on th e  open m a rk e t .  I t  w i l l  p ro b ab lv  siel 1 o u t s id e  
f o r  2 5 0 , 0 0 0 . 0 0 .  An o u ts id e  bank w i l l  -finance 2 2 5 ,0 0 0 .0 0 .  L o ca l 
banks w i l l  gee to  f in a n c e  z i l c h . .  FDIC has a lre a d y  sched u led  to  
a u c t io n  3 0 0 ,0 0 0 ,0 0 0 .0 0  in n o te s .  H i s t o r i c a l  1v , th e v  s e l l  p r im a r ­
i l y  to  o r o i n i s a t  ions from o u ts id e  th e  community in vo lved  f o r  10 
t o  20  c e n ts  on th e  d o l l a r .  This- i s  bad f o r  a number of re a s o n s :  
i t  le a d s  t o  f u r t h e r  d e p ress io n  o f a lo c a l  economy through lo w e re d  
ta x  b a s e , ab sen tee  ownership  and , i n d i r e c t l y ,  lo s s  of employment 
p o s i t i o n s .

Exam ples o f  th e  above a re  as f o l l o w s :  A p ie c e  of p ro p e r ty  i s
d e v e lo p e d  w ith  an a n t ic ip a t e d  v a lu e  of Two and a h a l f  m i l l i o n  
dol 1 a rs  b.s5ed upon a r e n t a l  r a t e  o f  Two d o l l a r s  p r .  sq , f t . .  
A c tu a l  income is  N in e ty  Cents or.  because o f  economic d o w n tu rn . 
A f t e r  a l l  th e  expenses o f  ru n n in g  t h e  b u i l d i n g ,  t h e r e 's  8500 p r ,  
mo. f o r  debt s e r v ic e .  Using a b an kers  r u l e  o f 1152. t h e r e 's  7400  
p r ,  mo. f o r  payments which w i l l  co ver a l i t t l e  le s s  th a n
8 0 0 .0 0 0 .0 0  a t  to d a y 's  i n t e r e s t  r a t e .  A f t e r  t a k in g  out fe e s  and 
p o i n t s ,  th e  best on owner can o f f e r  i s  7 2 5 ,0 0 0 ,0 0  a g a in s t  a
2 . 5 0 0 . 0 0 0 .  .0 0  n o te .  T h a t 's  0 .2 5  on th e  d o l la r , ,  T h a t 's  a ls o
8 0 0 .0 0 0 .0 0  borrowed l o c a l l y  t h a t  w i l l  h e lc  feed  th e  lo c a l
economy. Assuming th e  owner i s  a lo c a l  businessman t h i s  w i l l  a l 3 0  
sa ve  th e  .jobs of however many p e o p le  he em plovs.
FD.IC w i l l  no t a l lo w  the above p o s s ib i l i t y  t c  happen. T h e ir  p o ic v
i s  t o  s e l l  th e  note  to  someone e l s e ,  most o ro b a b lv  from a n o th e r  
s t a t e  f o r  • .t250-$300.0 0 0 .0 0  . F i r s t  however FDIC w i l l  su cker th e  
o w n e r ,  w ith  promises c f  c o n s id e r a t io n ,  in t o  g iv in g  them a l l  h is  
p e rs o n a l  in fo rm a t io n  to  pump th e  p r i c e  from  some one e ls e  up as 
much as p o s s ib le .

□ k*y, so now FDIC has l o s t  4 0 0 - 5 0 0 ,0 0 0 .0 0  by s e l l i n g  ou t o f  
s t a t e .  The lo c a l  banks have l o s t  th e  chance to  loan ou t
8 0 0 ,0 0 0 .0 0  on a good r i s k  lo a n .  T h e re 's  a n o th e r  p ie c e  o f  
p r o p e r t v  owned by someone from  o u ts id e  and some number of Jobs 
w i l l  s u r e ly  d is a p e a r .  The o u s id e  buyer w i l l  come in and sue on 
t h e  n o te  f o r  fa c e  v a lu e  and th e  guy whose l o s t  i t  a l l  w i l l  have  
t o  f i l e  bankruptcy, to  p r o te c t  h im s e l f  from th e  r a i d e r .  Dh w e l l  , 
a t  l e a s t  th e  a t to u r n ie s  w i l l  make money.

Based upon th e  above s c e n a r io ,  our case a lo n e  is  going to  w ipe  
o u t  a t  l e a s t  8 f a m i l ie s  e c o n o m ic a l ly ,  in c lu d in g  our r e t i r e m e n t s .  
I t  w i l l  a ls o  wipe out a t  l e a s t  22 Jobs in  th e  lo c a l ©economy. 
M easure  our l i t t l e  problem a g a in s t  th e  $ 3 0 0 ,0 0 0 ,0 0 0 .0 0  th a t  FDIC  
i s  about t o  a u c t io n  and th e  scope o f  what i s  about to  happen to  
t h e  cash f lo w  in  A laska is  on a p a r  w ith  a hand grenade going o f f  
in  a c lo s e d  room -  a small room.

i
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SUBJECT: I n t e r p r e t a t i o n  o f  CSSB 515 ( J u d ic i a r y )
TO: S e n a to r  Jay  K e r t t u l a

C h a i r ,  S e n a te  J u d i c ia r y  Committee
FROM: T h e re s a  L .  B a n n is te r

L e g i s l a t i v e  Counsel

I  w is h  to  b r in g  to  yo u r a t t e n t i o n  an i n t e r p r e t a t i v e  q u e s t io n  
i n  CSSB 515 ( J u d i c i a r y )  t h a t  you may w is h  to  address  w h i le  
th e  b i l l  i s  i n  th e  House. U n t i l  now I  have i n t e r p r e t e d  
se c . 1 o f  th e  b i l l  t c  p r e v e n t  o n ly  th e  use o f  n o n j u d i c i a l  
f o r e c l o s u r e  a f t e r  a judgm ent has been o b ta in e d  i n  c e r t a i n  
c irc u m s ta n c e s .  H ow ever, a f t e r  s tu d y in g  th e  b i l l  f u r t h e r ,  I  
have d e te rm in e d  t h a t  i t  i s  v e r y  p o s s ib le  t h a t  th e  s e c t io n  
w ould  be i n t e r p r e t e d  to  p re v e n t  th e  use o f  b o th  n o n j u d i c i a l  
and j u d i c i a l  f o r e c l o s u r e  i n  tho se  c irc u m s ta n c e s .  T h is  con­
c lu s io n  i s  based on th e  use o f  th e  words "rem ed ies  under 
t h i s  s e c t io n "  on l i n e  23 , page 1 o f  th e  b i l l .  AS 3 4 . 2 0 . -  
0 7 0 (a )  d is c u s s e s  b o th  th e  remedy o f  o r d in a r y  " f o r e c lo s u r e  
and s a le "  and n o n j u d i c i a l  f o r e c lo s u r e .  The use o f  
" re m e d ie s "  r a t h e r  th a n  "remedy" i n  th e  b i l l  suggests  t h a t
th e  j u d i c i a l  f o r e c l o s u r e  remedy is  p r o h i b i t e d  as w e l l  as th e
n o n j u d i c i a l  f o r e c l o s u r e  remedy.
To l i m i t  th e  b i l l ' s  p r o h i b i t i o n  to  n o n j u d i c i a l  f o r e c lo s u r e ,  
th e  lan g uag e  on page 1, l i n e  23 sh o uld  re a d  som eth ing  l i k e  
"remedy o f  n o n j u d i c i a l  f o r e c lo s u r e  a u th o r iz e d  u n d er  t h is  
s e c t i o n " .  To p r o h i b i t  b o th  typ es  o f  f o r e c lo s u r e ,  th e  b i l l  
sh o u ld  be amended to  r e a d  som ething l i k e  "remedy o f  j u d i c i a l  
f o r e c lo s u r e  o r  th e  remedy o f  n o n j u d i c i a l  f o r e c lo s u r e " .  I  
su g ges t t h a t  one o r  th e  o th e r  o f  th e  two changes be made in  
o r d e r  to  make th e  b i l l ' s  a p p l i c a t i o n  c l e a r .
P le a s e  c o n ta c t  me i f  you w ish  to  have any amendments d r a f t e d  
to  ad d ress  th e  is s u e s  m en tio n ed  i n  t h i s  memo.
I f  I  may be o f  f u r t h e r  a s s is t a n c e ,  p le a s e  a d v is e .
TLB:bb 
b 5 /0 8 5
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CSSB-515 (JUDICIARY)

TO: SENATOR KERTTULA
FROM: BETH

MOVE THE JUDICIARY CS

SB-515 DEALS WITH THE JU D IC IA L  FORECLOSURE OF PROPERTY AND 
SLIGHTLY CHANGES THE LAW IN  THIS AREA.

IN  VERY S IM P LIS T IC  TERMS, JB -515  WILL A ID  DEBTORS SO THAT I F  A 
CREDITOR CHOOSES TO U T IL IZ E  JU D IC IAL FORECLOSURE AGAINST THEM 
AND THE CREDITOR OBTAINS A JUDGMENT, THEN THE CREDITOR WILL BE 
PRECLUDED FROM USING NON-JUDICIAL FORECLOSURE TO RECOVER THE 
SECURITY ON THE DEBT.

THIS WILL A ID  IN  ADDING MORE CERTAINTY TO THE PROCEEDINGS AND 
WILL RE-STATE WHAT MANY BELIEVED THE LAW TO BE BEFORE A RECENT 
SUPREME COURT CASE, MOENING V̂ _ ALASKA MUTUAL BANK. DECIDED IN  

FEBRUARY OF THIS YEAR.

MOENING HELD THAT EVEN THOUGH THE ALASKAN ANTI-DEFIC IENCY  

PAYMENT STATUTE PROHIBITS A DEFICIENCY JUDGMENT FOLLOWING 
EXERCISE OF A POWER OF SALE I T  DOES NOT PRECLUDE THE EXERCISE 

OF A POWER OF SALE FOLLOWING A JUDGMENT ON THE NOTE. UNDER 
COMMON LOW, A PRIOR SUIT ON THE NOTE DOES NOT PRECLUDE



SUBSEQUENT JU D IC IA L  OR NONJUDICIAL FORECLOSURE OF THE 

SECURITY. SB -515 CLARIFIES THAT I F  A JU&1ENT IS  OBTAINED THEN 
AS A PRACTICAL MATTER THE DEED OF TRUST, OR THE NOTE SECURED 
BY THE DEED OF TRUST, WILL BE EXTINGUISHED AND THE CREDITOR
WILL BE BARRED FROM TAKING I T  I F  THE CREDITOR HAS ELECTED TO
PURSUE THE REMEDY OF JU D IC IA L  FORECLOSURE AND HAS HIS

THE CREDITOR W ILL, HOWEVER, F.STAIN H IS  RIGHTS IN  A
PROCEEDING^.

SENATE JUDICIARY HELD MANY HEARINGS ON SB-515 AND A SIMILAR  
B IL L , S B -3 0 5 .  THE ENTIRE COMMITTEE WANTED TO TRY TO GIVE SOME 
RELIEF TO THOSE DEBTORS WHO ARE CAUGHT IN  OUR CURRENT ECONOMIC 
CRUNCH. IN  DOING SO WE TACKLED ONE OF THE THORNIEST AREAS OF 
LAW IMAGINABLE. SB-515 IS  THE RESULT OF SENATE JUD IC IAR Y'S  
EFFORT TO MAKE AT LEAST ONE SMALL CHANGE IN  HOPES OF SOME 
CERTAINTY ON BEHALF OF DEBTORS WHO ARE BEING FORECLOSED UPON 

AND WHO STAND TO LOSE EVERYTHING.



A p r i l  20, 1988 S E N A T E  J O U R N A L ?. 31 1 5

SB 515
SENATE B ILL  NO. 515 by t h e  J u d i c i a r y  C om m ittee , e n t i t l e d :

"An A c t  r e l a t i n g  t o  f o r e c lo s u r e  o f  a deed o f  
t r u s t  o r  a s u i t  on a deed o f  t r u s t  note? and 
p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

was re a d  th e  f i r s t  t im e  and r e f e r r e d  t o  t h e  J u d ic i a r y  
C om m ittee .

A p r i l  2 1 ,  1988 SENATE JOURNAL p .  3148
SB 515

S e n a to r  K e r t t u l a ,  C ha irm an, moved and asked unanimous 
c o n s e n t  t h a t  t h e  f i v e - d a y  n o t i c e  and p u b l i c a t i o n  
re q u ire m e n ts  be w a iv e d  on SENATE B IL L  NO. 515 "An A c t  
r e l a t i n g  t o  f o r e c lo s u r e  o f  a deed o f  t r u s t  o r  a s u i t  on a 
deed o f  t r u s t  note?  and p r o v id in g  f o r  an e f f e c t i v e  d a te "  f o r  
t h e  J u d i c i a r y  C om m ittee  m e e t in g  on A p r i l  2 2 .  W ith o u t  
o b j e c t i o n ,  i t  was so o rd e re d .

A p r i l  3 0 ,  1988 SENATE JOURNAL p .  3317
SB 515

The J u d i c i a r y  C om m ittee  c o n s id e re d  SENATE B ILL  NO. 515 "An 
A c t  r e l a t i n g  t o  f o r e c l o s u r e  o f  a deed o f  t r u s t  o r  a s u i t  on 
a deed o f  t r u s t  n o te?  and p r o v id in g  f o r  an e f f e c t i v e  d a te "  
and recommended i t  be  r e p la c e d  w i t h

CS FOR SENATE B IL L  NO. 5 1 5 ( J u d ic i a r y )

and do p a s s . The r e p o r t  was s ig n e d  by S e n a to r  K e r t t u l a ,  
Chairm an and c o n c u r re d  i n  by S e n a to rs  Josephson, Rodey, 
S tu r g u le w s k i  and F a ik s .

Z ero  f i s c a l  n o te  p u b l is h e d  to d a y  from  S ena te  J u d i c i a r y  
C om m ittee .

SENATE B ILL  NO. 515 was r e f e r r e d  t o  t h e  R u les  C om m ittee .



NOTICE: This opinion is  subject to formal correction before
publication in  the Pacific  Reporter. Readers are requested 
to  bring typographical or other formal errors to the 
a tten t io n  o f the C lerk o f  the Appellate Courts, 303 K Stree t, 
Anchorage, Alaska 99501, in  order th a t  corrections may be 
made p r io r  to permanent publication.
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T h is  a p p e a l p re s e n ts  two q u e s t io n s .  The f i r s t  q u e s t io n  
i s  w h e th e r  secured  c r e d i t o r s  agreed  to  l i m i t  t h e i r  remedy to  

n o n j u d i c i a l  f o r e c lo s u r e  o f  t h e i r  s e c u r i t y .  The second is  w h e th er  
th e  c r e d i t o r s '  subsequent c la im  f o r  j u d i c i a l  fo r e c lo s u r e  o f  t h a t  
s e c u r i t y  i s  p re c lu d e d  by th e  judgment in  a p r i o r  s u i t  on th e  
n o te .

I .  FACTUAL AND PROCEDURAL BACKGROUND
C o u n s e l lo rs  In v e s tm e n t  Co. ( C o u n s e l lo r s ) 1, purchased  

co m m e rc ia l p r o p e r t y  i n  F a irb a n k s  from M a r s h a l l  Lee Conrad and 
C o l le e n  M. C on rad . I n  p a r t i a l  payment f o r  th e  p r o p e r t y ,  
C o u n s e l lo rs  gave th e  Conrads a n o te  secured  by a second deed o f  
t r u s t .

C o u n s e l lo rs  e v e n t u a l l y  stopped  making payments on th e  

n o te  ’ and o f f e r e d  to  re c o n v e y  th e  p r o p e r ty  to  th e  Conrads in  
s a t i s f a c t i o n  o f  th e  d e b t .  The Conrads d e c l in e d  th e  o f f e r  and 
sued C o u n s e l lo rs  and i t s  p a r t n e r s  f o r  a p e rs o n a l  judgment on th e  

n o te  (Conrad I ) .
The s u p e r io r  c o u r t  e n te re d  summary judgment f o r  Coun­

s e l l o r s  on th e  ground t h a t  th e  C onrads ' "remedy under t h e i r  note  
and deed o f  t r u s t  i s  t h a t  p ro v id e d  in  P arag rap h  B6 o f  th e  deed o f  
t r u s t  and i n  AS 3 4 . 2 0 . 0 7 0 - .  135 , and t h a t  [ th e  Conrads] may no t

1 .  C o u n s e l lo rs  i s  a g e n e r a l  p a r t n e r s h ip .  The
p a r t n e r s  a r e  B r ia n  B ru n d in ,  B i l l  Law rence, Marcus C la p p , J e r r y  
M e lc h e r  and James P o w e l l .
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m a in t a in  a s u i t  on th e  p ro m is so ry  n o te  a lo n e ;"  in  o th e r  w ords, 
th e  C o n ra d s ' remedy was l i m i t e d  to  n o n j u d i c i a l  r o r e c lo s u r e  o f  th e  

s e c u r i t y .  S in c e  th e  judgm ent form s u b m itte d  by C o u n s e l lo rs  was 
n o t  c o n s is t e n t  w i t h  some o f  the  c o u r t ’ s o r a l  c o n c lu s io n s ,  th e  
C onrads moved to  amend th e  judgment to  c l a r i f y  w h e th e r  th e y  had 
th e  r i g h t  t o  f o r e c lo s e  j u d i c i a l l y .  The c o u r t  d e n ie d  th e  m otion  
and e n te r e d  an o rd e r  p r o h i b i t i n g  th e  Conrads from  e x e r c is in g  "any 
remedy in c o n s i s t e n t  w i t h  th e  deed o f  t r u s t . "  However, th e  c o u r t  
s t r u c k  la n g u a g e  i n  th e  proposed o rd e r  w hich  e x p r e s s ly  p re c lu d e d  
an a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e .

The Conrads a p p e a le d  th e  judgm ent in  Conrad I  and f i l e d  
a c o m p la in t  f o r  j u d i c i a l  f o r e c lo s u r e  and a d e f i c i e n c y  judgm ent 
(Conrad I I ) . C o u n s e l lo rs  moved to  d is m is s  th e  c o m p la in t ,  a rg u in g  

t h a t  th e  C o n ra d s ' c la im  f o r  j u d i c i a l  f o r e c lo s u r e  was b a r re d  by 
th e  judgm ent i n  Conrad I . The s u p e r io r  c o u r t  d e n ie d  th e  m otion  
t o  d is m is s  because " th e  q u e s t io n  o f  j u d i c i a l  f o r e c lo s u r e  was n o t  
b e f o r e  th e  c o u r t  i n  th e  [ p r i o r ]  a c t io n "  and " th e  r i g h t  o f  the  
Conrads t o  m a in t a in  t h i s  a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e  o f  a 
deed o f  t r u s t  i s  g ra n te d  by AS 0 9 .4 5 . 1 7 0 . "  C o u n s e l lo rs  

p e t i t i o n e d - f o r  r e v ie w .  We g ra n te d  r e v ie w  and c o n s o l id a te d  the  
cases  f o r  a p p e a l .

I I .  CONRAD I :  DID THE CREDITORS AGREE TO L IM IT  THEIR REMEDY TO
NONJUDICIAL FORECLOSURE OF THE SECURITY?

The Conrads a rgu e  t h a t  th e y  have th e  r i g h t  i n i t i a l l y  to  
ig n o re  t h e i r  s e c u r i t y  and sue on th e  n o te ,  o r  t o  f i l e  a c o m p la in t



s e c u re d  c r e d i t o r  g e n e r a l l y  has t h a t  o p t io n ;  how ever, i t  contends
t h a t  th e  deed o f  t r u s t  e x p re s s ly  l i m i t s  th e  C onrads ' remedy to
n o n j u d i c i a l  f o r e c l o s u r e .

I n  Moeninq v .  A laska  M u tu a l  B ank , __  P . 2d __ , Op. No.
3274 a t  6 (A la s k a ,  F e b ru a ry  2 6 , 1 9 8 8 ) ,  we h e ld  t h a t  absent an
a g re e m e n t to  th e  c o n t r a r y ,  a. s e c u re d  c r e d i t o r  has th e  option
w h e th e r  to  sue on th e  n o te  or f o r e c lo s e  th e  s e c u r i t y .  I f  the
c r e d i t o r  sues on th e  n o te  and o b t a in s  a p e rs o n a l  judgm ent which
i s  r e tu r n e d  u n s a t i s f i e d ,  the c r e d i t o r  may th e n  fo re c lo s e  the

2s e c u r i t y .  I d . ;  AS 0 9 .4 5 . 2 0 0 .  In  d e te r m in in g  w h e th e r  th e  p a r t ie s  
a g re e d  t o  l i m i t  th e  c r e d i t o r ' s  re m e d ie s ,  th e  n o te  and t r u s t  deed 
a r e  c o n s tru e d  t o g e t h e r  and i n t e r p r e t e d  to  c a r r y  o u t the
r e a s o n a b le  e x p e c ta t io n s  o f  the  p a r t i e s .  __  P . 2d a t   , Op. No.
3274 a t  7 .

The deed o f  t r u s t  n o te  h e re  i n  is s u e  s t a t e s  th a t  
C o u n s e l lo r s  " p ro m is e (s )  t o  pay" th e  Conrads th e  lo a n  amount. In  
th e  e v e n t  o f  d e f a u l t ,  th e  Conrads may a t  once d e c la r e  th e  e n t i r e  
d e b t  due and p a y a b le .  The n o te  does n o t in d ic a t e  th a t

f o r  j u d i c i a l  f o r e c l o s u r e .  C o u n s e l l o r s  does  n o t  d i s p u t e  t h a t  a

2 .  AS 0 9 .4 5 .2 0 0  p ro v id e s :
D u r in g  o r  a f t e r  t h e  pendency o f  an 

a c t io n  f o r  th e  re c o v e ry  o f  a d e b t  secured  by 
a l i e n  m en tio n ed  in  AS 0 9 . 4 5 . 1 7 0 ,  an a c t io n  
c a n n o t be m a in ta in e d  f o r  th e  f o r e c lo s u r e  o f  
th e  l i e n  u n le s s  judgment i s  g iv e n  i n  t h a t  
a c t io n  t h a t  th e  p l a i n t i f f  r e c o v e r  th e  d e b t  o r  
a p a r t  o f  i t ,  and an e x e c u t io n  is s u e d  i n  th e  
a c t io n  a g a in s t  th e  p r o p e r t y  o f  th e  d e fe n d a n t  
i s  r e tu r n e d  u n s a t i s f i e d  i n  w hole  o r  in  p a r t .
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C o u n s e l l o r s  i s  n o t  l i a b l e  f o r  p a y m e n t ;  t h e r e f o r e ,  t h e  C o n r a d s  a r e

e n t i t l e d  t o  sue on th e  n o te  o r  f o r e c lo s e  j u d i c i a l l y  u n le s s  the 
deed o f  t r u s t  p ro v id e s  o th e r w is e .

C o u n s e l lo r s  a rg u e  th a t  P a ra g ra p h  B6 o f  th e  deed o f  
t r u s t  l i m i t s  th e  C o n ra d s ' remedy to  n o n j u d i c i a l  f o r e c lo s u r e ;

Upon d e f a u l t  by T r u s t o r  i n  payment o f  
any in d e b te d n e s s  secured h ereb y  o r  in
p e r fo rm a n c e  o f  any agreement h e re u n d e r ,  a l l  
sums s e c u re d  h e re b y  s h a l l  im m e d ia te ly  become 
due and p a y a b le  a t  th e  o p t io n  o f  th e
B e n e f i c i a r y .  I n  the e v e n t  o f  d e f a u l t
B e n e f i c i a r y  s h a l l  execute  o r  cause th e  
T r u s te e  to  e x e c u te  a w r i t t e n  n o t ic e  o f  such 
d e f a u l t  and o f  h is  e le c t io n  t o  cause to  be 
s o ld  th e  h e r e i n  d escr ib e d  p r o p e r t y  to  s a t i s f y  
t h e  o b l i g a t i o n  h e r e o f ,  and s h a l l  cause such 
n o t i c e  t o  be re c o rd e d  in  t h e  o f f i c e  o f  th e  
r e c o r d e r  o f  each  re c o rd in g  p r e c i n c t  w h e re in  
s a id  r e a l  p r o p e r t y  o f  [s ic ]  some p a r t  t h e r e o f  
i s  s i t u a t e d .

(Em phasis a d d e d ) . C o u n s e l lo rs  re a s o n s  t h a t  th e  language  
" B e n e f i c i a r y  s h a l l  e x e c u te "  must be c o n s tr u e d  as a l i m i t a t i o n  on 
the C o n ra d s '  r i g h t  t o  do an yth in g  e l s e .  However, we b e l ie v e  
t h a t  t h e  o n ly  l o g i c a l  i n t e r p r e t a t i o n  o f  t h i s  language  re q u ire s  
the C o n ra d s  t o  e x e c u te  t h e  n o t ic e  o n ly  a f t e r  th e y  have " e le c te d "  
the rem edy o f  n o n j u d i c i a l  fo r e c lo s u r e .  The Conrads a re  e n t i t l e d  

to  e x e r c i s e  any o t h e r  re m e d ie s  p e r m i t t e d  by la w .
We c o n c lu d e  t h a t  th e  deed o f  t r u s t  does n o t  l i m i t  the  

Conrads t o  t h e  remedy o f  n o n ju d ic ia l  f o r e c l o s u r e .  The t r u s t  deed

3 .  See F o w le r  v .  C i ty  o f  A n c h o ra g e , 583 P . 2d 817 , 320 
(A laska  1978) ( "U n le s s  t h e  c o n te x t  o t h e r w is e  i n d i c a t e s ,  th e  use
o f  th e  w o rd  ' s h a l l '  d e n o te s  a m andatory i n t e n t . " )



does not e x p r e s s ly  p r e c lu d e  a s u i t  on th e  n o t e .  The f a c t  t h a t  a
c r e d i t o r  may f o r e c lo s e  n o n j u d i c i a l l y  does n o t  im p ly  t h a t  i t  may

4n o t  f o r e c lo s e  j u d i c i a l l y .  Because th e  C o n ra d s ' rem edies  were 
n o t e x p r e s s ly  w a ived  i n  th e  n o te  o r  deed o f  t r u s t ,  th e y  had th e  
r i g h t  to  sue on th e  n o te  o r  fo re c lo s e  th e  s e c u r i t y .  T h e r e f o r e ,  
th e  s u p e r io r  c o u r t  e r r e d  as a m a t te r  o f  law  when i t  e n te re d  
summary ju d g m e n t a g a in s t  th e  Conrads on t h e i r  r i g h t  to  sue on th e  
note."*

4 .  AS 3 4 .2 0 . 0 7 0 ( a )  p ro v id e s  i n  p a r t :
I f  a deed o f  t r u s t  i s  e x e c u te d  co n vey in g  

r e a l  p r o p e r t y  lo c a t e d  in  th e  s t a t e  t o  a 
t r u s t e e  as s e c u r i t y  f o r  th e  paym ent o f  an 
in d e b te d n e s s  and th e  deed p r o v id e s  t h a t  in  
c a s e  o f  d e f a u l t  o r  noncom pliance w i t h  th e  
te rm s  o f  th e  t r u s t ,  th e  t r u s t e e  may s e l l  th e  
p r o p e r t y  f o r  c o n d i t io n  b ro k e n , th e  t r u s t e e ,  
i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e c l o s u r e  and 
s a l e , may e x e c u te  th e  t r u s t  by s a le  o f  th e  
p r o p e r t y ,  upon th e  c o n d i t io n s  and i n  th e  
m anner s e t  f o r t h  i n  th e  deed o f  t r u s t ,  
w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  
f o r e c lo s u r e  and o r d e r  o f  s a le  f ro m  th e  c o u r t ,

(Emphasis a d d e d ) .
5 .  The s u p e r io r  c o u r t  ap p eare d  con cern ed  t h a t  th e  

Conrads f i l e d  s u i t  on th e  n o te  w ith o u t  p r o v id i n g  C o u n s e l lo rs  any 
n o t ic e  o f  d e f a u l t .  P a ra g ra p h  B6 o f  th e  deed o f  t r u s t  r e q u i r e s  
th e  Conrad3 t o  re c o r d  a n o t i c e  o f  d e f a u l t  as one o f  th e  s tep s  
le a d in g  t o  n o n j u d i c i a l  f o r e c lo s u r e .  H ow ever, no n o t ic e  i 3  
re q u ire d  i f  th e  Conrads pursue one o f  th e  o th e r  rem edies  
a v a i l a b l e  t o  them as s e c u re d  c r e d i t o r s .  See Sm ith  v .  C e r t i f i e d  
R e a l t y ,  585 P . 2d 2 9 3 ,  294 (C o lo .  App. 1 9 7 8 ) ,  a f f ' d , 575 P . 2d 1043 
(C o lo . 1979 ) (d e b to r  has no e q u i t a b le  r i g h t  to  cu re  d e f a u l t  in  an 
a c t io n  b r o u g h t  s o l e l y  on a p ro m is so ry  n o te )  .
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I I I .  CONRAD I I :  IS  THE CREDITORS' CLAIM FOR JUDICIAL FORECLOSURE
PRECLUDED BY  THE PRIOR SUIT ON THE NOTE?

C o u n s e l lo rs  argues  t h a t  th e  C onrads ' c la im  f o r  j u d i c i a l  
f o r e c l o s u r e  i s  p re c lu d e d  by th e  judgm ent on th e  n o te .  The 
Conrads c o n ten d  t h a t  j u d i c i a l  f o r e c lo s u r e  was n o t  addressed in  
Conrad I .

We d e s c r ib e d  th e  c la im  p r e c l u s i v e  e f f e c t  o f  a p r i o r
• *

judgm ent i n  S t a t e  v .  S m i t h , 720 P . 2d 4 0 ,  41 (A la s k a  1 9 8 6 ) ,  as
f o l l o w s :

Under th e  d o c t r in e  o f  re s  j u d i c a t a
(c la im  p r e c l u s i o n ) , a judgm ent on th e  m e r i t s  

o f  a c o n tr o v e r s y  b a rs  subsequent s u i t s
betv/een th e  same p a r t i e s  a s s e r t i n g  th e  same 
c la im  f o r  r e l i e f  when th e  m a t t e r  r a is e d  was 
o r  c o u ld  have been d e c id e d  i n  th e  f i r s t  s u i t .
P a n k ra tz  v .  S t a t e ,  D ep artm en t o f  H ighw ays ,
652 P . 2d 68 , 74 (A la s k a  1 9 8 2 ) ;  Calhoun v .
G r e e n in g , 636 P . 2d 6 9 ,  7 1 -7 2  (A la s k a  1981) .
The R e s ta te m e n t  (Second) o f  Judgments § 2 4 (a )
(1982 ) s t a t e s  t h a t  th e  c la im  e x t in g u is h e d , by 
th e  f i r s t  ju dg m en t:

in c lu d e s  a l l  r i g h t s  o f  th e  p l a i n t i f f  to  
rem ed ies  a g a in s t  th e  d e fe n d a n t  w i t h  
r e s p e c t  t o  a l l  o r  any p a r t  o f  th e
t r a n s a c t i o n ,  o r  s e r i e s  o f  connected  
t r a n s a c t i o n s ,  o u t  o f  w h ich  th e  a c t io n  
a r o s e .

A mere change i n  th e  l e g a l  th e o r y  a s s e r te d  
• w i l l  n o t  a v o id  th e  p r e c l u s i v e  e f f e c t  o f  th e  

f i r s t  ju d g m e n t.  P a n k r a tz ,  652 P . 2d a t  74 .
A r g u a b ly ,  Conrad I I  i s  b a r r e d  u nd er t h i s  re a s o n in g .  Conrad I
in v o lv e d  t h e  same p a r t i e s  and r e s u l t e d  in  a judgm ent on th e  mer­
i t s .  The Conrads c o u ld  have io ir .e d  a c la im  f o r  j u d i c i a l
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f o r e c lo s u r e  w i t h  t h e i r  c la im  f o r  judgm ent on th e  n o te .  Thus, i t  
i s  i r r e l e v a n t  w h e th e r  th e  Conrad I  c o u r t  r u le d  on t h i s  i s s u e . 6

On th e  o th e r  hand, th e  common law  p e rm its  a c r e d i t o r  to  
j u d i c i a l l y  f o r e c lo s e  a s e c u r i t y  f o l lo w in g  an a c t i o n  on th e  n o te .
E . g . , F o o t h i l l s  H o ld in g  C o rp . v .  T u ls a  R ig ,  R e e l & M f g . , 393 P . 2d 
749 , 751 (C o lo .  1 9 6 4 ) ;  Berg v .  L i b e r t y  Fed . S av . & Loan A s s ’ u ,
428 A . 2d 3 4 7 ,  3 4 8 -4 9  (D e l .  .1 9 8 1 ) ;  K lo n d ik e ,  I n c .  v .  B l a i r , 211
So. 2d 4 1 ,  4 2 -4 3  ( F l a .  App. 1 9 6 3 ) .  M o re o v e r ,  AS 0 9 .4 5 .2 0 0
p e r m its  an a c t io n  f o r  j u d i c i a l  f o r e c lo s u r e  " a f t e r  th e  pendency o f  
an a c t i o n  f o r  th e  r e c o v e r y  o f  a [s e c u re d ]  d e b t , "  p ro v id e d  t h a t  
th e  c r e d i t o r  p r e v a i l s  i n  th e  p r i o r  a c t io n  and i t s  judgm ent

7re m a in s  u n s a t i s f i e d  i n  w ho le  o r  m  p a r t .
We b e l i e v e  t h a t  t h i s  s i t u a t i o n  i s  b e s t  v iew ed  as an 

e x p re s s  s t a t u t o r y  e x c e p t io n  to  g e n e r a l  p r i n c i p l e s  o f  res  
j u d i c a t a .  A c r e d i t o r  need n o t j o i n  i t s  c la im  f o r  j u d i c i a l  
f o r e c lo s u r e  i n  th e  s u i t  f o r  re c o v e ry  on th e  n o te  a t  th e  r i s k  o f  
l o s in g  i t s  s e c u r i t y .  I n  one sense , th e  subsequent f o r e c lo s u r e  

may be c o n s id e re d  a s p e c ia l  form  o f  e x e c u t io n  on th e  p r i o r

6 .  To th e  e x t e n t  t h a t  C o u n s e l lo rs  a rgu es  t h a t  t h i s  
is s u e  i s  p re c lu d e d  by  Conrad I , i t  i s  r e l e v a n t  w h e th e r  th e  f i r s t  
c o u r t  r u l e d  on th e  j u d i c i a l  fo r e c lo s u r e  q u e s t io n .  We ag re e  w i t h  
th e  Conrads t h a t  th e  s u p e r io r  c o u r t  d id  n o t  r u l e  t h a t  th e  Conrads 
a r e  l i m i t e d  to  n o n j u d i c i a l  f o r e c lo s u r e ;  d e s p i te  C o u n s e l lo r s '  b e s t  
e f f o r t s  t o  o b t a in  a d e c is io n  on t h i s  q u e s t io n ,  th e  c o u r t  l e f t  i t  
u n r e s o lv e d .

7 .  See AS 0 9 . 4 5 . 2 0 0 ,  supra n o te  2 .
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judgm ent f o r  th e  c r e d i t o r .  Under AS 0 9 . 4 5 . 2 0 0 ,  th e  c r e d i t o r  may
gb r in g  th e s e  c la im s  c o n s e c u t iv e ly .

The d e c is io n  o f  th e  s u p e r io r  c o u r t  i n  F i l e  No. S -1996  
i s  REVERSED; th e  d e c is io n  i n  F i l e  No. S -210 2  i s  AFFIRMED. The 
cases a r e  REMANDED to  th e  s u p e r io r  c o u r t  f o r  f u r t h e r  p ro c e e d in g s . 
The Conrads may e l e c t  w h e th e r  to  p ro ceed  w i t h  th e  s u i t  on th e  
n o te  o r  th e  f o r e c lo s u r e .

8 .  However, when th e  c r e d i t o r  r e s o r t s  f i r s t  to  
j u d i c i a l  f o r e c l o s u r e ,  f a i l u r e  to  j o i n  i t s  c la im  f o r  a d e f ic ie n c y  
judgm ent may r e s u l t  i n  c la im  p r e c lu s io n .  See AS 0 9 .4 5 .1 7 0 ;  see 
a ls o  D a r n e l l  v .  D en to n , 669 P . 2d 9 8 1 , 983 ( A r i z .  App. 1 9 8 3 ) ;  b u t  
see P e r p e t u a l  B ld g .  & Loan A s s ‘ n v .  B rau n , 242 S .E .2 d  407 (S .C . 
1 9 7 8 ) .



NOTICE: This opinion is  subject to formal correction before
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T h is  a p p e a l  p re s e n ts  th r e e  q u e s t io n s .  The f i r s t  ques­
t i o n  i s  w h e th e r  a se cu red  c r e d i t o r  i n i t i a l l y  may ig n o re  th e  secu­
r i t y  and sue f o r  a p e r s o n a l  judgment on th e  u n d e r ly in g  d e b t ,  ab­
s e n t  an agreem ent to  th e  c o n t r a r y .  The second i s  w h e th er  the
c r e d i t o r  ag ree d  to  l i m i t  i t s  remedy to  f o r e c lo s u r e  o f  th e  s e c u r i ­
t y .  The t h i r d  i s  w h e th e r  th e  s u i t  on th e  d e b t e x t in g u is h e s  the  
s e c u r i t y  as a m a t te r  o f  l a w . #fc

I .  FACTUAL AND PROCEDURAL BACKGROUND ®
H a ro ld  Moening and Ronald  R iv a r d  became b u s in es s  asso­

c i a t e s  i n  1 9 8 3 . P r i o r  t o  t h e i r  a s s o c ia t io n ,  R iv a r d  was th e  s o le  
s h a re h o ld e r  o f  Q uest E n t e r p r i s e s ,  I n c .  (Q u e s t ) .  Moening agreed
t c  g u a ra n te e  Q u e s t 's  d e b ts  ' t o  A la s k a  M u tu a l  Bank (AMB) in  e x -

1change f o r  a 40% i n t e r e s t  i n  th e  b u s in e s s .
To e f f e c t u a t e  th e  g u a ra n te e , '  Moening e x e c u te d  a

2$ 7 0 0 ,0 0 0  deed o f  t r u s t  n o te  i n  f a v o r  o f  AMB. The n o te  was se­
cu red  by a deed o f  t r u s t  on M o e n in g 's  home, and on th e  p ro p e r ty
w hich  o r i g i n a l l y  s e c u re d  th e  Quest o b l i g a t i o n s  e x t in g u is h e d  by
th e  c o n s o l i d a t i o n .  M oen ing  d e f a u l t e d .  L a t e r  M oening execu ted  a 
se cu red  p ro m is s o ry  n o te  f o r  $ 3 3 ,0 0 0  to  g u a ra n te e  th e  d e b t  fo r

1 .  C o l le e n  Moening i s  a named d e fe n d a n t  because she 
c o -s ig n e d  many o f  t h e  o b l ig a t io n s  w i t h  h e r  husband H aro ld  
M o en in g .

2 .  The p r i n c i p a l  was p a y a b le  on demand i n  a s in g le  
i n s t a l l m e n t .  A bsent a demand, th e  n o te  was due on May 7 ,  1985 .
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p r o p e r ty  p urchased  by Q uest i n  P e te r s  C re e k .^  Moening d e f a u l t e d  

on t h i s  n o te  as w e l l .
AMB f i l e d  a c o m p la in t  a g a in s t  Moening s e e k in g  a p e rs o n ­

a l  judgm ent on th e  n o t e s .  I t  d id  n o t  f o r e c lo s e  th e  deeds o f  
t r u s t  n or a t te m p t  to  e x e r c i s e  th e  power o f  s a le .  The s u p e r io r  
c o u r t  e n te r e d  summary ju dg m en t f o r  AMB, c o n c lu d in g  t h a t  AMB had 
th e  r i g h t  i n i t i a l l y  to  ig n o r e  i t s  s e c u r i t y  and sue on th e  n o te .  
The c o u r t  e n te r e d  a money judgm ent f o r  $ 7 3 3 ,0 0 0  in  p r i n c i p a l  due 
on th e  n o t e s ,  p lu s  a c c ru e d  i n t e r e s t ,  c o s t s ,  and a t t o r n e y 's  f e e s .  
I n  a d d i t i o n ,  th e  c o u r t  o r d e r e d  t h a t  th e  notes  should  be f i l e d  
w it h  th e  c o u r t ,  m arked " C o n d i t i o n a l l y  C a n c e l le d "  and , " i f  

subsequent e x e c u t io n  on th e  judgm ent does n o t  s a t i s f y  i t ,  the  
amount by w h ich  i t  i s  n o t  s a t i s f i e d  may form th e  b a s is  o f  
j u d i c i a l  o r  n o n - j u d i c i a l  f o r e c l o s u r e  o f  th e  c o l l a t e r a l  s e c u r in g  
th e  p ro m is s o ry  n o te s ."

Moening a p p e a ls  on th e  grounds t h a t  (1) as a m a t te r  o f  
la w ,  AMB must e x h a u s t  th e  s e c u r i t y  f i r s t ;  (2) AMB ag reed  to  
e x h a u s t  t h e  s e c u r i t y  f i r s t ;  and (3) AMB w aived  i t s  s e c u r i t y  by

4s u in g  on th e  n o te s .  F o r  th e  re aso n s  h e r e i n a f t e r  s e t  f o r t h ,  we 
a f f i r m  th e  judgm ent o f  t h e  s u p e r io r  c o u r t .

3 .  The n o te  was se c u re d  by a deed o f  t r u s t  i d e n t i c a l  
to  t h a t  s e c u r in g  th e  $700 , 00A n o t e .  The t r u s t  deed i s  n o t  p a r t  
o f  th e  r e c o r d .

4 .  Moening a ls o  a rgu es  t h a t  AMB f a i l e d  to  jo i n  
in d is p e n s a b le  p a r t i e s  ( R iv a r d  and Q u e s t ) .  A la s k a  R. C iv .  P. 
1 9 ( b ) .  T h is  i s  an a c t i o n  to  c o l l e c t  a d e b t .  N e i t h e r  R iv a rd  nor
(F o o tn o te  C o n t in u e d )
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Moening a rg u e s  t h a t  a se cu red  c r e d i t o r  may n o t  ig n o re  
th e  s e c u r i t y  and sue on th e  u n d e r ly in g  o b l i g a t i o n ;  i t  must f i r s t  
e x h a u s t  th e  s e c u r i t y .  AMB contends t h a t  a secured  c r e d i t o r  has 
th e  o p t io n  to  f o r e c lo s e  o r  sue on th e  n o t e ,  and t h a t  i t  may p u r ­
sue th e s e  rem ed ies  c o n c u r r e n t l y  o r  c o n s e c u t iv e ly .

S t a t u t e s  p ro v id e  a . .secured c r e d i t o r  w i t h  a v a r i e t y  o f  
re m ed ies  when th e  d e b to r  d e f a u l t s .  F o r  exam p le , th e  c r e d i t o r  may 
b r in g  an a c t io n  f o r  j u d i c i a l  f o r e c l o s u r e .  AS 0 9 . 4 5 . 1 7 0 . 5 The 
c r e d i t o r  i s  th e n  e n t i t l e d  to  a d e f i c i e n c y  judgm ent a g a in s t  th e  
d e b t o r .  I d . ;  Sm ith  v ,  S h o r t a l l , 732 P . 2d 5 4 8 ,  549 (A la s k a  1 9 8 7 ) ;  
Suber v .  A la s k a  S t a t e  Bond Comm., 414 P . 2d 5 4 6 ,  5 5 5 -5 6  (A la s k a

I I .  T H E  R I G H T S  OF A S E C U R E D  C R E D I T O R

(F o o tn o te  C o n t in u e d )
Q uest was a p a r t y  t o  th e  n o te  arid n e i t h e r  has an i n t e r e s t  in  t h i s  
l a w s u i t .  C i v i l  R u le  1 9 ( a ) ( 2 ) .  M o re o v e r ,  t h e i r  absence does n o t  
p re c lu d e  g r a n t in g  c o m p le te  r e l i e f  be tw een  Moening and AMB. C i v i l  
R ule 1 9 (a )  ( 1 ) .  The f a c t  t h a t  Moening may have c la im s  a g a in s t  
R iv a r d  a r i s i n g  from  o t h e r  a g re e m e n ts ,  o r  t h a t  R iv a rd  and Quest 
may have i n t e r e s t s  o f  r e c o r d  i n  th e  s e c u r i t y ,  does n o t  re n d e r  
them in d is p e n s a b le  t o  AMB's s u i t  on th e  n o te .

5 .  AS 0 9 .4 5 . 1 7 0  p r o v id e s :
A p e rs o n  h a v in g  a l i e n  upon r e a l  

p r o p e r t y ,  o t h e r  th a n  t h a t  o f  a judgm ent, 
w h e th e r  c r e a t e d  by m ortgage o r  o th e r w is e ,  to  
se cu re  a d e b t  o r  o t h e r  o b l i g a t i o n  may b r in g  
an a c t i o n  t o  f o r e c lo s e  th e  l i e n .  In  th e  
a c t i o n ,  th e  c o u r t  may d i r e c t  th e  s a le  o f  th e  
encumbered p r o p e r t y  o r  a p o r t i o n  o f  i t  and 
th e  a p p l i c a t i o n  o f  th e  p ro ceed s  o f  th e  s a le  
to  th e  paym ent o f  c o s t s ,  expenses o f  s a le ,  
and th e  amount due th e  p l a i n t i f f .  The 
judgm ent s h a l l  a ls o  d e te rm in e  th e  p e rs o n a l  
l i a b i l i t y  f o r  th e  payment o f
t f te ~ d e b t  secu re d  bv th e  l i en and be e n te re d  
a c c o r d i n g l y .
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1966) . The d e b to r  has a s t a t u t o r y  r i g h t  o f  re d e m p tio n  f o r  tw e lv e  
m onths a f t e r  th e  s a le  i s  c o n f irm e d .  AS 0 9 . 4 5 . 1 9 0 ,  0 9 .3 5 .2 5 0 .

The c r e d i t o r  may e l e c t  to  co n d u c t  a n o n j u d i c i a l  f o r e ­
c lo s u r e  s a le  i f  th e  deed o f  t r u s t  p r o v id e s  f o r  t h i s  remedy. 
S u b e r , 414 P . 2d a t  5 5 5 -5 6 ;  AS 3 4 . 2 0 . 0 7 0 ( a ) .  ̂ The c r e d i t o r  i s  not 
e n t i t l e d  to  a d e f i c i e n c y  judgm ent f o l l o w i n g  a n o n j u d i c i a l  f o r e ­
c l o s u r e .  S m i t h , 732 P . 2d a t^ 5 4 9 ;  AS 3 4 . 2 0 . 1 0 0 . 7 The d e b to r  is  
n o t  e n t i t l e d  to  redeem th e  p r o p e r t y ,  u n le s s  th e  deed o f  t r u s t  
p r o v id e s  o t h e r w is e .  AS 3 4 . 2 0 . 0 9 0 ( a ) .

6 .  AS 3 4 .2 0 .0 7 0 ( a )  p ro v id e s  i n  p a r t ;
I f  a deed o f  t r u s t  i s  e x e c u te d  c o n v e y in g  

r e a l  p r o p e r ty  lo c a t e d  i n  th e  s t a t e  to  a 
t r u s t e e  as s e c u r i t y  f o r  th e  paym ent o f  an 
in d e b te d n e s s  and th e  deed p r o v id e s  t h a t  i n  
ca se  o f  d e f a u l t  o r  noncom pliance  w i t h  th e  
te rm s  o f  th e  t r u s t ,  th e  t r u s t e e  may s e l l  th e  
p r o p e r t y  f o r  c o n d i t io n  b ro k e n ,  t h e  t r u s t e e ,  
i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e c l o s u r e  and 
s a l e , may e x e c u te  th e  t r u s t  by s a le  o f  th e  
p r o p e r t y ,  upon th e  c o n d i t io n s  and i n  th e  
m anner s e t  f o r t h  i n  th e  deed o f  t r u s t ,  
w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  
f o r e c lo s u r e  and o r d e r  o f  s a le  fro m  th e  c o u r t

(Em phasis a d d e d ) .
7 .  AS 3 4 .2 0 .1 0 0  p ro v id e s ;

When a s a le  i s  made by a t r u s t e e  u nd er a 
deed o f  t r u s t ,  as a u th o r iz e d  by AS 3 4 .2 0 .0 7 0  
—  3 4 .2 0 .1 3 0 ,  no o th e r  o r  f u r t h e r  a c t i o n  o r  
p ro c e e d in g  may be ta k e n  n o r  judgm ent e n te r e d  
a g a i n s t  th e  maker o r  th e  s u r e t y  o r  g u a r a n to r  
o f  th e  m aker, on th e  o b l i g a t i o n  se cu red  by 
t h e  deed o f  t r u s t  f o r  a d e f i c i e n c y .

•
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S t a t u t e s  a ls o  r e f e r  to  an a c t io n  on th e  u n d e r ly in g  ob­
l i g a t i o n .  A la s k a  S t a t u t e  0 9 .4 5 .2 0 0  p r o v id e s :

jgh

D u r in g  o r  a f t e r  th e  penSency o f  an 
a c t io n  f o r  th e  re c o v e ry  o f  a d e b t  secured  by 
a l i e n  m en tio n ed  i n  AS 0 9 .4 5 . 1 7 0 ,  an a c t io n  
c a n n o t  be m a in ta in e d  f o r  th e  f o r e c lo s u r e  o f  
t h e  l i e n  u n le s s  judgm ent i s  g iv e n  i n  t h a t  
a c t io n  t h a t  th e  p l a i n t i f f  r e c o v e r  th e  d e b t  o r  
a p a r t  o f  i t ,  and an e x e c u t io n  is s u e d  in  th e  
a c t i o n  a g a in s t  th e  p r o p e r ty  o f  th e  d e fe n d a n t  
i s  r e tu r n e d  u n s a t i s f i e d  i n  w ho le  o r  i n  p a r t .

The c l e a r  i m p l i c a t i o n  o f  t h i s  s e c t io n  i s  t h a t  th e  c r e d i t o r  may 
sue d i r e c t l y  on th e  n o te  w i t h o u t  f i r s t  f o r e c lo s in g  th e  p r o p e r ty .  
M o re o v e r ,  i f  th e  c r e d i t o r  p r e v a i l s  i n  t h e  l e g a l  a c t io n  and cannot  
s a t i s f y  t h e  judgm ent a g a in s t  th e  d e b t o r 's  p e rs o n a l  p r o p e r t y ,  i t  
may th e n  m a in t a in  an a c t i o n  f o r  j u d i c i a l  f o r e c lo s u r e  o f  th e  secu­
r i t y .

The s u p e r io r  c o u r t  o r d e r  a ls o  p e r m its  AMB t o  fo r e c lo s e  
n o n j u d i c i a l l y  i f  th e  judgm ent on th e  n o te  i s  r e tu r n e d  u n s a t is ­
f i e d .  M oening  argu es  t h a t ,  even i f  AMB i n i t i a l l y  may ig n o re  th e  
s e c u r i t y ,  i t  may n o t  f o r e c lo s e  n o n j u d i c i a l l y  a f t e r  o b t a in in g  a 

ju dg m en t on th e  n o te .
The a n t i - d e f i c i e n c y  s t a t u t e  p r o h i b i t s  a d e f ic ie n c y  

ju dg m en t f o l l o w i n g  e x e r c i s e  o f  a power o f  s a le ;  how ever, i t  does 
n o t  p r e c lu d e  th e  e x e r c is e  o f  a power o f  s a le  f o l lo w in g  a judgment 
on t h e  n o t e .  AS 3 4 . 2 0 . 1 0 0 ,  supra  n o te  7 .  Under th e  common la w ,
a p r i o r  s u i t  on th e  n o te  does n o t  p re c lu d e  subsequent j u d i c i a l  o r
^  . \ ~ n o n j u d i c i a l  f o r e c lo s u r e  o f  th e  s e c u r i t y .  F o o t h i l l s  H o ld in g  Corp.

L  V .  T u ls a  R ig ,  R e e l & M f g . , 393 P . 2d 7 4 9 ,  751 (C o lo . 1 9 6 4 ) ;  Berg
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v .  L i b e r t y  Fed. S av in as  & Loan , 428 A . 2d 34 7 , 348 -4 9  (D e l .  1 9 8 1 ) ;  
K lo n d ik e .  I n c .  v .  B l a i r , 211 So. 2d 4 1 ,  42 -43  ( F l a .  App. 1 9 6 8 ) .  
The d o c t r i n e  o f  e l e c t i o n  o f  rem edies does no t a p p ly ,  because 

f o r e c l o s u r e  and a s u i t  on th e  n o te  a re  n o t  in c o n s is t e n t  re m e d ie s . 
K lo n d ik e ,  211 So. 2d a t  42; Norwood R e a l ty  v .  F i r s t  Fed. Sav ings  
& L o a n , 109 S .E .  2d 844 (Ga. App. 1 9 5 4 ) ;  Skach v .  Lyd on , 306 N .E .  
2d 4 8 2 ,  485 (1 1 1 .  App. 1 9 7 3 )  ̂ See a ls o  55 Am. J u r .  2d M ortgages  
§ 543 , a t  523 (1971) .

We co n c lu d e  t h a t  th e  s t a t u t e s  p e r m it  a secured  c r e d i t o r  
i n i t i a l l y  t o  ig n o re  th e  s e c u r i t y  and sue on th e  n o te .  Once th e  
c r e d i t o r  o b t a in s  a p e rs o n a l  judgm ent w hich  i s  r e tu r n e d  u n s a t i s ­
f i e d  i n  w ho le  o r  i n  p a r t ,  th e  c r e d i t o r  may j u d i c i a l l y  o r

Qn o n j u d i c i a l l y  f o r e c lo s e  t h e ' s e c u r i t y .

8 .  In  Sm ith  v .  S h o r t a l l , 732 P . 2d a t  5 4 9 ,  we h e ld  
t h a t  a spouse who n o n j u d i c i a l l y  fo re c lo s e d  a deed o f  t r u s t  
s e c u r in g  h e r  fo rm e r  h u s b an d 's  p r o p e r t y  d i v i s i o n  o b l i g a t i o n  was 
n o t  e n t i t l e d  t o  a d e f i c i e n c y  judgm ent under AS 3 4 .2 0 .1 0 0 .  In  
d i c t a  we s t a t e d :

The o b l i g a t i o n  was e v id e n c e d  by a p ro m is so ry  
n o te  and se cu red  by a deed o f  t r u s t .  When 
[D e b to r ]  d e f a u l t e d  on th e  o b l i g a t i o n ,  [ C r e d i -

• t o r ]  had s e v e r a l  o p t io n s .  She c o u ld  have 
w a iv e d  rhe s e c u r i t y  o f  th e  deed o f  t r u s t  and 
sued on th e  n o te .  O r ,  she c o u ld  have b ro u g h t  
an a c t io n  to  j u d i c i a l l y  fo r e c lo s e  th e  deed o f  
t r u s t ,  r e t a i n i n g  th e  r i g h t  to  re c o v e r  a 
d e f i c i e n c y  ju d g m en t. AS 0 9 .4 5 .1 7 0 ;  Suber v .
A la s k a  S t a t e  Bond C o m m itte e , 414 P . 2d 5 4 6 ,
555 (A la s k a  1966) . In s te a d ,  [ C r e d i t o r ]  
e le c t e d  th e  remedy o f  n o n - j u d i c i a l  f o r e c l o ­
s u r e .  By e l e c t i n g  t h i s  remedy, [ C r e d i t o r ]  
l o s t  h e r  r i g h t  to  re c o v e r  a d e f ic ie n c y  
judgm ent a g a in s t  [ D e b t o r ] .

(F o o tn o te  C o n t in u e d )

-7-



When a n o te  i s  execu ted  and se cu red  by a deed o f  t r u s t ,  
th e  documents a re  re a d  and co n s tru e d  t o g e t h e r  as one c o n t r a c t  to  
a s c e r t a i n  th e  p a r t i e s '  i n t e n t .  I n  re  S u t to n  I n v . , 266 S .E .2 d
686 , 689 (N .C .  App. 1 9 8 0 ) ,  r e v ,  d e n ie d , 301 N .C .  90 (1 9 8 0 ) ;
H e r r in g to n  v .  M urphy, 446 P . 2d 5 9 5 ,  597 (O k la .  1 9 6 8 ) .  The con­
t r a c t  i s  i n t e r p r e t e d  t o  g iv e K e f f e c t  to  th e  re a s o n a b le  e x p e c ta ­
t io n s  o f  th e  p a r t i e s ,  lo o k in g  to  th e  la n g u a g e  o f  th e  c o n t r a c t ,  
th e  c irc u m s ta n c e s  s u rro u n d in g  i t s  a d o p t io n ,  and case law  i n t e r ­
p r e t i n g  s i m i l a r  ag ree m e n ts . C r a ig  T a y l o r  E q u ip ,  v .  P e t t ib o n e  
C o rp . , 659 P . 2d 594 , 597 (A la ska  1 9 8 3 ) .  A m b ig u i t ie s  a re  con­
s t r u e d  i n  f a v o r  o f  th e  d e b to r .  P a t to n  v .  F i r s t  F ed . Sav. & Loan 

A s s ' n , 578 P . 2d 1 5 2 , 156 ( A r i z .  1 9 7 8 ) .
Any ag reem ent betw een th e  p a r t i e s  t h a t  th e  c r e d i t o r  

w i l l  r io t seek  a d e f i c i e n c y  judgm ent and w i l l  lo o k  o n ly  to  th e  se­
c u r i t y  i s  e n f o r c e a b le .  S te rn  v .  I t k i n  B r o s . , 385 N .Y .S .2 d  753,

Q754 (N .Y .  Sup. 1 9 7 5 ) .  Such an ag ree m e n t i s  e n fo rc e d  even when
th e  s e c u r i t y  i s  d e s t ro y e d  by f o r e c lo s u r e  o f  a s u p e r io r  l i e n .  The

I I I .  T H E  P A R T I E S '  A G R E E M E N T

(F o o tn o te  C o n t in u e d )

I d . We d is a p p ro v e  o f  t h i s  d i c t a  i n s o f a r  as i t  suggests  t h a t  a 
s u i t  on th e  n o te  c o n s t i t u t e s  a l e g a l  w a iv e r  o f  t h e  s e c u r i t y .

9 .  A r i d e r  to  th e  S te rn  m ortg ag e  p ro v id e d  i n  p a r t :
On d e f a u l t  h e re u n d e r ,  no d e f i c i e n c y  judgm ent 
s h a l l  be so u g h t,  re n d e re d  o r  e n te r e d  a g a in s t  
t h e  m o rtg a g o r  and m ortgagees w i l l  lo o k  o n ly  
t o  th e  m ortgaged p re m is e s .

3 8 5  N . Y . S . 2 d  a t  7 5 4 .
- 8 -
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f o r m e r ly  secu red  i n f e r i o r  c r e d i t o r  i s  n o t  e n t i t l e d  to  sue on the  
n o t e .  L a c le d e  In v .  C o rp . v .  K a i s e r , 596 S .W .2d 36 , 39 (Mo. App. 
1 9 8 0 ) . 10

The $ 7 0 0 ,0 0 0  o b l i g a t i o n  was ev id en ce d  by a "deed o f
t r u s t  n o t e . "  By i t s  te rm s ,  Moening e x p r e s s ly  prom ised to  pay
p r i n c i p a l  and i n t e r e s t .  The n o te  a ls o  s t a t e d :

[E ]v e r y  p a r t y  s ig n in g  . . . t h i s  n o te  hereby  
. .  . b in d s  h im s e l f  th e re o n  as a p r i n c i p a l ,  .
. . and p ro m is e s ,  i f  t h i s  n o te  i s  n o t  t im e ly  
p a id  and i s  p la c e d  i r .  th e  hands o f  an a t t o r ­
ney f o r  c o l l e c t i o n ,  o r  s u i t  i s  b ro u g h t  
h e r e o n , to  pay a l l  c o s ts  o f  c o l l e c t i o n ,  
in c lu d in g  re a s o n a b le  a t t o r n e y 's  fe e s .

(Emphasis a d d e d ) . The n o te  c o n s t i t u t e s  a p e rs o n a l  o b l i g a t i o n  o f
M o en ing . I t  does n o t  p r e c lu d e  AMB from  s u in g  d i r e c t l y  on th e
n o t e .

The $ 3 3 ,0 0 0  d e b t  i s  e v id e n c e d  by a " s in g le  payment 
p ro m is s o ry  n o te "  i n  w h ich  Moening e x p r e s s ly  prom ised to  pay p r i n ­
c i p a l  and i n t e r e s t .  I n  case o f  d e f a u l t ,  Moening agreed  to  pay 
AMB's c o l l e c t i o n  c o s ts  and a t t o r n e y 's  f e e s .  I t  does n o t l i m i t  
AMB's a b i l i t y  t o  sue M o en in g .

1 0 .  The K a is e r  n o te  c o n ta in e d  th e  f o l lo w in g  p r o v is io n :
No p e r s o n a l  l i a b i l i t y  s h a l l  be a s s e r te d  

o r  be e n fo r c e a b le  a g a in s t  th e  m aker, i t  b e in g  
in te n d e d  t h a t  th e  s o le  remedy o f  th e  h o ld e r  
h e r e o f  be by th e  f o r e c lo s u r e  o f  th e  Deed o f  
T r u s t  and S e c u r i t y  Agreem ent . . . .

5 9 6  S , W . 2 d  a t  39 n. l .

- 9 -
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The deeds o f  ' . r u s t  s e c u r in g  th e  lo an s  c o n ta in  a power 
o f  s a le  p r o v is io n  p e r m i t t in g  n o n j u d ic i a l  f o r e c l o s u r e .  The t r u s t  
deeds a ls o  e x p re s s ly  a l lo w  j u d i c i a l  f o r e c l o s u r e . * *  They do not 
l i m i t  th e  c r e d i t o r ' s  r i g h t  to  ig n o re  th e  s e c u r i t y  and sue on th e  
n o te .

I V .  CANCELLING THE NOTES AND^TRUST DEEDS
When AMB s u b m itte d  a proposed judgm ent on th e  n o te s ,

Moening o b je c te d  because th e  judgm ent d id  n o t  in c lu d e  an o rd e r
12c a n c e l l i n g  th e  notes  and deeds o f  t r u s t  u n d er  C i v i l  R u le  7 8 ( d ) . 

AMB s u b m it te d  th e  o r i g i n a l  n o tes  to  th e  c o u r t ,  b u t  d id  n o t  subm it 
th e  t r u s t  d eed s . AMB re q u e s te d  t h a t  th e  n o te s  n o t  be c a n c e l le d  
i n  case t h e  p e rs o n a l  judgm ent was r e tu r n e d  u n s a t i s f i e d .  The su­
p e r i o r  c o u r t  o rd e re d  t h a t  th e  n o tes  be marked " C o n d i t i o n a l l y

1 1 .  The t r u s t  deed s t a t e s  in  p a r t :
In  th e  e v e n t  t h a t  t h i s  Deed o f  T r u s t  i s  

fo r e c lo s e d  as a m ortgage and s a id  p r o p e r t y  
s o ld  as a fo r e c lo s u r e  s a le  [ th e  p u rc h a s e rs  
may make n e c e s s a ry  r e p a i r s  o r  a l t e r a t i o n s ]  .

1 2 .  A la s k a  R. C iv .  P. 7 8 (d )  p r o v id e s :
In  a l l  cases in  w hich  a judgm ent upon a 

w r i t t e n  in s tru m e n t  i s  e n t e r e d ,  such 
in s t ru m e n t  s h a l l  be f i l e d  w i t h  th e  c o u r t ,  and 
u n le s s  th e  c o u r t  o th e rw is e  o r d e r s ,  i t  s h a l l  
be c a n c e l le d  by marks and w r i t i n g  upon i t s  
f a c e .  The c l e r k  s h a l l  r e t a i n  th e  same i n  th e  
f i l e s  u n le s s  o th e rw is e  d i r e c t e d  by th e  c o u r t .



C a n c e l le d . "  Moening a rg u es  t h a t  th e  s u p e r io r  c o u r t  e r r e d  by
f a i l i n g  t o  u n c o n d i t i o n a l l y  c a n c e l  th e  notes and t r u s t  d eeds,
e n t e r in g  t h e  o r d e r  w i t h o u t  adequate  b r i e f i n g ,  and e n t e r in g  th e
o r d e r  a f t e r  th e  n o t i c e  o f  a p p e a l  was f i l e d .

When judgm ent i s  e n te re d  on a w r i t t e n  in s t r u m e n t ,  th e
in s t r u m e n t  s h a l l  be f i l e d  w i t h  th e  c o u r t  and c a n c e l le d  on i t s
f a c e ,  u n le s s  th e  c o u r t  o r d e r s  o th e r w is e .  C i v i l  R u le  7 8 ( d ) .  We. *
p e r c e iv e  no re a s o n  why a se cu red  n o te  should  no t be s u b je c t  to  
t h i s  g e n e r a l  r u l e .  The n o te  merges w i t h  th e  ju dg m en t, and any 
f u r t h e r  p ro c e e d in g s  w i l l  be t o  e n fo rc e  th e  judgm ent r a t h e r  th a n  
th e  n o te .

I n  c o n t r a s t ,  t h e  deeds o f  t r u s t  should  n e i t h e r  be f i l e d  
w i t h  th e  c o u r t  n o r  c a n c e l l e d :

[A] judgm ent r e c o v e re d  upon a d e b t secured by 
a m o rtg ag e  does n o t  merge th e  mortgage n or  
o p e r a t e  as a d is c h a r g e ,  abandonment, o r  
r e l e a s e  o f  th e  m ortg ag e  s e c u r i t y .

. . . The m ortgage c o n t in u e s  to  secure  
such d e b t  and i s  n o t  r e le a s e d ,  d is c h a rg e d ,  o r  
s a t i s f i e d  by  a judgm ent on th e  d e b t ,  n o te ,  o r  
b on d . Such ju dg m en t s tan ds  s u b o rd in a te  to
th e  m o rtg ag e  l i e n .

S i l v e r  v .  W i l l i a m s , 175 A . 2d 67 3 , 676 (N .J .  Super. C t .  Ch. D iv .
1961) (em phasis  i n  o r i g i n a l ) , r e v 'd  on o th e r  g ro u n d s , 178 A . 2d
649 ( N .J .  S u p e r .  C t .  App. D iv .  1 9 6 2 ) .  In  essence, th e  c r e d i t o r
ends up w i t h  a s e c u re d  ju d g m e n t.

A lth o u g h  t h e  s u p e r i o r  c o u r t  c o u ld  have s im p ly  c a n c e l le d
th e  n o te s ,  i t  had d i s c r e t i o n  u nd er th e  r u l e  to  o r d e r  o th e r w is e .

- 1 1 -
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The c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  does n o t  c o n s t i t u t e  an abuse 
o f  t h a t  d i s c r e t i o n . ^

AFFIRMED.

I

1 3 . The re c o r d  does n o t  s u p p o r t  M o e n in g 's  a s s e r t io n  
t h a t  th e  c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  was e n te r e d  a f t e r  Moening 
f i l e d  a n o t i c e  o f  a p p e a l .  The o r d e r  was e n te r e d  on Janu ary  7 . 
The n o t i c e  o f  a p p e a l  c o n ta in s  an i n i t i a l  f i l i n g  stamp o f  December 
19; h o w eve r , t h a t  stamp was c a n c e l le d  and th e  n o t ic e  shows a 
second stamped f i l i n g  d a te  o f  J a n u a ry  7 .

- 1 2 -



A L A S K A  S T A T E  S E N A T E

JOE P. JOSEPHSON
DISTRICT H ANCHORAGE 

3111 C STREET. SUITE 330 
ANCHORAGE. ALASKA 99303 

(907)361-761 I ! fr ~ r~  ' ■ ■ 
V'v m j '

WHILE IN JUNEAU 
P.O. BOX V 

JUNEAU, ALASKA 996 
(907)463-4323

A p r i l

The Honorable Jalmar K e r t tu la  ChairSenate Jud ic ia ry  Committee Alaska State Senate P.O. Box VJuneau, Alaska 99801 
Dear Senator K e r t tu la :

I  am enclosing f o r  your cons ide ra tion  a d r a f t  b i l l  e n t i t le d  "an Act r e la t in g  to ju d i c i a l  and n o n ju d ic ia l f o r e c lo s u r e s " .
The Senate Committee on Economic Recovery adopted the concepts contained in  the d ra f t  and has recommended tha t the b i l l  be r e fe r re d  to your Ju d ic ia ry  Committee f o r  in t roduc t io n , and, in  add it io n , tha t a Ju d ic ia ry  Committee b i l l ,  i f  in troduced, should incorpora te  the concepts / g  contained in HB 549, e n t i t le d  "an Act r e la t in g  to no tice  ^requirements on the use o f  a deed o f  t r u s t " .  — *

QJiQThe enclosure i s  an e f f o r t  to reve rse  recent decisions o f  the Supreme Court o f  Alaska regarding c re d i t o r ' s  r ig h ts  in fo re c lo su re  s i tu a t io n s .  As a member o f  the Jud ic ia ry  Committee and as a member o f  the Committee on Economic Recovery, I  would recommend that le g i s la t i o n  be sponsored through the Jud ic ia ry  Committee f o r  cons ide ra tion  o f  the Senate..
P lease l e t  me know i f  you des ire  a d d it io n a l in fo rm ation  o r background.
With best wishes, I  am

Dt "  

U W -n U

w
' i y v U  •

S in ce re ly , ,

Joe P. Josephson State Senator
JP J : rak Enclosure
cc: Senator A r l i s s  Sturgulewski Senator L loyd Jones
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IK  THE SENATE

SENATE B IL L  NO.

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION 

A B IL L

F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  j u d i c i a l  and  n o n ju d i c a l  f o r e c lo

s u r e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t io n  1 . AS 0 9 .4 5 .1 7 0  i s  am ended to  r e a d :

S e c . 0 9 .4 5 .1 7 0 .  JUDGMENT ON FORECLOSURE OF L IE N . A p e rs o i

h a v in g  a l i e n  upon  r e a l  p r o p e r t y ,  o t h e r  th a n  t h a t  o f  a ju d g m e n t o r  ■ 

deed  o f  t r u s t , w h e th e r  c r e a te d  b y  m o r tg a g e  o r  o t h e r w is e ,  t o  s e c u re  . 

d e b t  o r  o t h e r  o b l i g a t i o n  may b r i n g  an  a c t i o n  t o  f o r e c lo s e  th e  l i e n

I n  th e  a c t i o n ,  th e  c o u r t  may d i r e c t  th e  s a le  o f  th e  encum be red  p ro p ­

e r t y  o r  a p o r t i o n  o f  i t  and th e  a p p l i c a t i o n  o f  th e  p ro c e e d s  o f  th i

s a le  t o  th e  p a ym en t o f  c o s t s ,  e xp e n se s  o f  s a le ,  a nd  th e  am oun t due th i

p l a i n t i f f .  The ju d g m e n t s h a l l  a ls o  d e te rm in e  th e  p e r s o n a l  l i a b i l i t ;  

o f  a d e fe n d a n t  f o r  th e  p a ym e n t o f  th e  d e b t  s e c u re d  b y  th e  l i e n  and b i 

e n te r e d  a c c o r d in g ly .

*  S e c . 2 . AS 0 9 .4 5 .1 7 0  i s  am ended b y  a d d in g  a new  s u b s e c t io n  to  re a d :

( b )  A deed  o f  t r u s t  may be  f o r e c lo s e d  o n ly  u n d e r  AS 3 4 .2 0 .0 7 0  • 

3 4 .2 0 .1 3 5 .

*  S e c . 3 . AS 3 4 .2 0  0 7 0 (a )  i s  am ended to  r e a d :

( a )  I f  a d ee d  o f  c r u s t  i s  e x e c u te d  c o n v e y in g  r e a l  p r o p e r t y

lo c a t e d  i n  th e  s t a t e  t o  a t r u s t e e  as s e c u r i t y  f o r  th e  paym en t o f  an 

in d e b te d n e s s  and th e  deed  p r o v id e s  t h a t  i n  c a s e  o f  d e f a u l t  o r  noncom ­

p l i a n c e  w i t h  th e  te rm s  o f  th e  c r u s t ,  th e  t r u s t e e  may s e l l  th e  p r o p e r t y  

f o r  c o n d i t i o n  b ro k e n ,  th e  t r u s t e e ,  i n  a d d i t i o n  t o  th e  r i g h t  o f  f o r e -
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th e  c o n d i t i o n s  and  i n  th e  c a n n e r  s e t  f o r t h  i n  th e  deed  o f  t r u s t ,  

w i t h o u t  f i r s t  s e c u r in g  a d e c re e  o f  f o r e c lo s u r e  and o r d e r  o f  s a le  fro m  

th e  c o u r t ,  i f  th e  t r u s t e e  has c o m p l ie d  w i t h  th e  n o t i c e  r e q u ir e m e n ts  o f  

Cb) o f  t h i s  s e c t io n .  I f  th e  t r u s t  i s  e x e c u te d  b v  a s u i t  on th e  n o te  

and  f o r e c lo s u r e  and s a le  b v  th e  c o u r t ,  th e  f o r e c lo s u r e  and  s a le  e x t i n ­

g u is h e s  th e  deed  o f  t r u s t .

*  S e c . 4 . AS 3 4 .2 0 .1 0 0  i s  amended to  r e a d :

S e c . 3 4 .2 0 .1 0 0 .  DEFIC IENCY JUDGMENT PROH IB ITED . When a s a le  

a u t h o r i z e d  u n d e r  AS 3 4 .2 0 .0 7 0  -  3 4 .2 0 .1 3 5  i s  made b y  a t r u s t e e  u n d e r  a 

deed  o f  t r u s t ,  [AS AUTHORIZED BY AS 3 4 .2 0 .0 7 0  -  3 4 . 2 0 . 1 3 0 , ]  no o th e r  

o r  f u r t h e r  a c t i o n  o r  p r o c e e d in g  may be  ta k e n  n o r  ju d g m e n t e n te re d  

a g a in s t  th e  m ake r o r  th e  s u r e t y  o r  g u a r a n t o r  o f  th e  m a ke r [ , ]  on  th e  

o b l i g a t i o n  s e c u re d  b y  t h e  deed  o f  t r u s t  f o r  a d e f i c i e n c y .

*  S e c . 5 .  T h is  A c t  ta k e s  e f f e c t  im m e d ia te ly  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .




