


WHAT'S IN IT FOR WORKERS?

RELATIONSHIP COMPENSATION 

AND DEGREE OF INJURY

Substantial Payment For 

Serious Injury

ITEM

Significant Compensation For 

Permanent Partial Disability

Payment For Medical Impairment

WEEKLY BENEFITS 

Medium and High Income Workers

Lower Income Workers

Employers Right To Unilaterally 

Reduce Compensation Rate For 

Lower Paid Workers

PRESENT LAW

'Temporary total disability paid 

until medically recovered

Temporary total disability paid 

during vocational rehab.

Yes

Yes, for scheduled injuries 

only

Based on actual earnings or 

earning capacity of employee but 

maximum of 200% of the State's 

weekly wage

Right to establish likely future 

earning capacity

No

PROPOSED BILL

Temporary total disability 

limited to 2 years and 

eliminated after medical 

stability. No provision for 

payment of TTD during rehab, 

after 2 years or after medical 

stability.

Totally Eliminated

Yes, for all injuries. Complete 

information isn't available but 

often will be less than what 

is now treated as scheduled 

injuries due to the adjustment 

factor.

Based on past earnings to 

maximum of $700 per week. 

Right to compensation rate 

adjustment restricted.

Right to compensation rate 

adjustment restricted.

Yes



FRINGE BENEFITS 

All Fringe Renefits Included 

All Members Included

Pre-1984 Post-1984

Yes No

Yes, under Supreme No

Court Decision; No 

under Board Decision

No, only pension benefits 

included

No, only vested members 

included

No Only if worker is not

receiving pension benefits

Ragland Decision Entitles 

Worker To Increased Compensation

PROVIDES PAYMENT TO INJURED 

WORKER PENDING DISPUTE BETWEEN 

MULTIPLE EMPLOYERS

DISCRIMINATION AGAINST 

, .INJURED WORKERS PROHIBITED

REHABILITATION

Yes

No, but could be done by 

administrative regulation

No

Yes, this is a very desirable 

provision

Yes, this is a very desirable 

provision

Voluntary Yes Yes

Goal Is To Return to Earning 

Capacity At Time Of Injury

Right To Rehabilitation Can Be 

Lost If Immediate Election Is 

Not Made By Injured Worker

Injured Worker Required To Pay 

For Own Rehabilitation Two Years 

After Injury or After Medical 

Stability

Yes

No

No, only to 60% of pre-injury 

earning capacity

Yes

No Yes
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I N  T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L  N O .  3 2 2  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n ;  a n d  p r o ­

v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. L E G I S L A T I V E  I N T E N T .  (a) I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a ­

t u r e  t h a t  A S  2 3 . 3 0  b e  i n t e r p r e t e d  s o  a s  t o  e n s u r e  t h e  q u i c k ,  e f f i c i e n t ,  

f a i r ,  a n d  p r e d i c t a b l e  d e l i v e r y  o f  i n d e m n i t y  a n d  m e d i c a l  b e n e f i t s  t o  i n j u r e d  

w o r k e r s  a t  a  r e a s o n a b l e  c o s t  t o  t h e  e m p l o y e r s  w h o  a r e  s u b j e c t  t o  t h e  p r o ­

v i s i o n s  o f  A S  2 3 . 3 0 .

(b) T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '  c o m p e n s a t i o n  l a w s  m u s t  

n o t  b e  c o n s t r u e d  b y  t h e  c o u r t s  i n  f a v o r  o f  a n y  p a r t y .  I t  i s  t h e  s p e c i f i c  

i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  w o r k e r s '  c o m p e n s a t i o n  c a s e s  b e  d e c i d e d  o n  

t h e i r  m e r i t s ,  e x c e p t  w h e n  o t h e r w i s e  p r o v i d e d  b y  s t a t u t e .  I t  i s  a l s o  t h e  

i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  t h e  b o a r d  p o s s e s s  t h e  g r e a t e s t  p o s s i b l e  

a u t h o r i t y  i n  t h e  e x e r c i s e  o f  i t s  f a c t  f i n d i n g  r e s p o n s i b i l i t i e s  a n d  t h a t  t h e

b o a r d ' s  d e c i s i o n s  b e  c o n c l u s i v e  u n l e s s  t h e  c o u r t  f i n d s  t h a t  a r e a s o n a b l e

p e r s o n  c o u l d  n o t  h a v e  r e a c h e d  t h e  c o n c l u s i o n  m a d e  b y  t h e  b o a r d .

(c) I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  i n  a m e n d i n g  A S  2 3 . 3 0 .  175 

r e g a r d i n g  b e n e f i t s  p a y a b l e  t o  r e c i p i e n t s  n o t  r e s i d i n g  i n  t h e  s t a t e  t o

(1) r e c o g n i z e  t h e  l e v e l s  o f  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  

b r o u g h t  a b o u t  b y  t h e  h i g h  c o s t  o f  l i v i n g  t h a t  e x i s t s  i n  t h e  s t a t e  a s  c o m ­

p a r e d  t o  o t h e r  l o c a l i t i e s ;

(2) i n c r e a s e  t h e  i n c e n t i v e s  t o  r e t u r n  t o  w o r k ;  a n d

(3) r e m o v e  o b s t a c l e s  t o  t h e  u t i l i z a t i o n  o f  v o c a t i o n a l  r e h a b i l i ­

t a t i o n  t h a t  m a y  b e  b r o u g h t  a b o u t  b y  t h e  p a y m e n t  o f  w o r k e r s '  c o m p e n s a t i o n
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b e n e f i t s  a t  t h e  h i g h  l e v e l s  p r o v i d e d  b y  t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  

l a w  t o  i n d i v i d u a l s  r e s i d i n g  i n  l o c a l i t i e s  w i t h  l i v i n g  c o s t s  l o w e r  t h a n  

t h o s e  i n  A l a s k a .

(d) I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  e n c o u r a g e  e m p l o y e r s  to 

i m p r o v e  s a f e t y  p r a c t i c e s  i n  t h e  w o r k p l a c e  a n d  t o  u s e  i m p r o v e d  s a f e t y  p r a c ­

t i c e s  t o  r e d u c e  w o r k  r e l a t e d  i n j u r i e s .

(e) I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  i n  a m e n d i n g  A S  2 3 . 3 0 . 0 7 5 ( b )  

a n d  2 3 . 3 0 . 1 5 5  t h a t  t h e  d i v i s i o n  o f  w o r k e r s '  c o m p e n s a t i o n ,  d i v i s i o n  o f  

i n s u r a n c e ,  a n d  D e p a r t m e n t  o f  L a w  s t r i c t l y  e n f o r c e  t h e  p u n i s h m e n t  a u t h o r i z e d  

u n d e r  A S  2 3 . 3 0 . 0 7 5 ( b )  a n d  t h e  r e p o r t i n g  r e q u i r e m e n t s  a n d  p e n a l t i e s  f o r  

n o n c o m p l i a n c e  u n d e r  A S  2 3 . 3 0 . 1 5 5 .  S t r i c t  e n f o r c e m e n t  i s  n e c e s s a r y  b e c a u s e

(1) t h e  s t a t e  h a s  f a i l e d  t o  i m p o s e  t h e  p u n i s h m e n t  a u t h o r i z e d

u n d e r  A S  2 3 . 3 0 . 0 7 5 ( b )  a g a i n s t  t h o s e  e m p l o y e r s  w h o  f a i l  t o  o b t a i n  w o r k e r s '  

c o m p e n s a t i o n  i n s u r a n c e  o r  t o  q u a l i f y  a s  a s e l f - i n s u r e r ;  a n d

(2) t h e r e  i s  a l a c k  o f  s p e c i f i c  d a t a  f r o m  t h e  d i v i s i o n  o f  w o r k ­

e r s '  c o m p e n s a t i o n  a n d  d i v i s i o n  o f  i n s u r a n c e  t o  a d e q u a t e l y  a s s e s s  t h e  e f f i ­

c i e n c y  a n d  c o s t s  o f  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .

*  S e c .  2. A S  2 1 . 3 9 . 1 5 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

(c) A n  i n s u r e r  m a y  n o t  i m p o s e  a  s u r c h a r g e  f o r  a s s i g n e d  r i s k  p o o l  

i n s u r a n c e  u n l e s s  t h e  i n s u r e d  h a s  r e c e i v e d  a n  e x p e r i e n c e  m o d i f i c a t i o n  

d e b i t .  A f t e r  t h e  i n s u r e d  h a s  r e c e i v e d  a n  e x p e r i e n c e  m o d i f i c a t i o n

d e b i t ,  t h e  i n s u r e r  m a y  i m p o s e  a  s u r c h a r g e  i f  t h e  p e r c e n t a g e  o f  t h e  

s u r c h a r g e  d o e s  n o t  e x c e e d  t h e  p e r c e n t a g e  a p p l i e d  a s  a n  e x p e r i e n c e  

m o d i f i c a t i o n  d e b i t  o r  25 p e r c e n t  o f  t h e  p r e m i u m  d e v e l o p e d  a f t e r  a p p l i ­

c a t i o n  o f  t h e  e x p e r i e n c e  m o d i f i c a t i o n  f a c t o r ,  w h i c h e v e r  i s  l e s s .

*  S e c .  3. A S  2 1 . 8 9  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  2 1 . 8 9 . 0 1 5 .  W O R K P L A C E  S A F E T Y  P R O G R A M .  A n  i n s u r e r  w h o  p r o ­

v i d e s  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  i n  t h i s  s t a t e  s h a l l  e s t a b l i s h  

a n d  m a i n t a i n  a  w o r k p l a c e  s a f e t y  r a t e  r e d u c t i o n  p r o g r a m  a v a i l a b l e  to
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a l l  i n s u r e d s .  T h e  p r o g r a m  m u s t  i n c l u d e

(1) a r e d u c t i o n  i n  f u t u r e  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m s  

b a s e d  o n  t h e  i n s u r e d ' s  d o c u m e n t e d  a n d  s u c c e s s f u l  i . m p l e m e n t a t i o n  o f  a 

s a f e t y  p r o g r a m ;  a n d

(2) c o n s u l t i n g  s e r v i c e s  a v a i l a b l e  t o  t h e  i n s u r e d  t o  e s t a b ­

l i s h  a w o r k p l a c e  s a f e t y  p r o g r a m ;  a n  i n s u r e r  m a y  c h a r g e  a  f e e  s e p a r a t e

f r o m  t h e  p r e m i u m  f o r  s e r v i c e s  r e q u e s t e d  u n d e r  t h i s  p a r a g r a p h .

* S e c .  4. A S  2 3 . 3 0 . 0 0 5 ( h )  i s  a m e n d e d  t o  r e a d :

(h) T h e  d e p a r t m e n t  s h a l l  [MAY] a d o p t  [ I D E N T I C A L ]  r u l e c  f o r  a l l  

p a n e 1 s , a n d  p r o c e d u r e s  f o r  t h e  p e r i o d i c  s e l e c t i o n ,  r e t e n t i o n ,  a n d  r e ­

m o v a l  o f  b o t h  r e h a b i l i t a t i o n  s p e c i a l i s t s  a n d  p h y s i c i a n s  u n d e r  A S  2 3 . -  

3 0 . 0 4 1  a n d  2 3 . 3 0 . 0 9 5 ,  a n d  s h a l l  [MAY] a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  

t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .  P r o c e s s  a n d  p r o c e d u r e  u n d e r  t h i s  

c h a p t e r  s h a l l  b e  a s  s u m m a r y  a n d  s i m p l e  a s  p o s s i b l e .  T h e  d e p a r t m e n t ,  

t h e  b o a r d  o r  a m e m b e r  o f  i t  m a y  f o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r  

s u b p o e n a  w i t n e s s e s ,  a d m i n i s t e r  o r  c a u s e  t o  b e  a d m i n i s t e r e d  o a t h s ,  a n d  

m a y  e x a m i n e  o r  c a u s e  t o  h a v e  e x a m i n e d  t h e  p a r t s  o f  t h e  b o o k s  a n d  

r e c o r d s  o f  t h e  p a r t i e s  t o  a  p r o c e e d i n g  t h a t  r e l a t e  [ W H I C H  R E L A T E D ]  t o  

q u e s t i o n s  i n  d i s p u t e .  T h e  s u p e r i o r  c o u r t ,  o n  a p p l i c a t i o n  o f  t h e  

d e p a r t m e n t ,  t h e  b o a r d  o r  a n y  m e m b e r s  o f  i t ,  s h a l l  e n f o r c e  t h e  a t t e n ­

d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s  a n d  t h e  p r o d u c t i o n  a n d  e x a m i n a t i o n  o f  

b o o k s ,  p a p e r s ,  a n d  r e c o r d s .

*  S e c .  5. A S  2 3 . 3 0 . 0 2 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

(b) A n  e m p l o y e e  w h o  k n o w i n g l y  m a k e s  a  f a l s e  s t a t e m e n t  a s  t o  t h e

e m p l o y e e ' s  p h y s i c a l  c o n d i t i o n  o n  a n  e m p l o y m e n t  a p p l i c a t i o n  o r  p r e e m ­

p l o y m e n t  q u e s t i o n n a i r e  m a y  n o t  r e c e i v e  b e n e f i t s  u n d e r  t h i s  c h a p t e r  i f

(1) t h e  e m p l o y e r  r e l i e d  u p o n  t h e  f a l s e  r e p r e s e n t a t i o n  a n d  

t h i s  r e l i a n c e  w a s  a  s u b s t a n t i a l  f a c t o r  i n  t h e  h i r i n g ;  a n d

(2) t h e r e  w a s  a  c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  f a l s e
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r e p r e s e n t a t i o n  a n d  t h e  i n j u r y  t o  t h e  e m p l o y e e .

*  S e c .  6. A S  2 3 . 3 0 . 0 2 5  i s  a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  r e a d :

(c) A n  i n s u r e r  e x t e n d i n g  c o v e r a g e  r e q u i r e d  u n d e r  t h i s  c h a p t e r  b y  

s p e c i f y i n g  A l a s k a  i n  t h e  o t h e r  s t a t e s  s e c t i o n  o r  s i m i l a r  p r o v i s i o n  o f  

t h e  i n s u r a n c e  p o l i c y  s h a l l  p r o v i d e  n o t i c e  t o  t h e  d e p a r t m e n t  u n d e r  

A S  2 3 . 3 0 . 0 8 5 .

*  S e c .  7. A S  2 , 3 . 3 0 . 0 3 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  t o  r e a d :

(8) A n  a n n u a l  i n s u r a n c e  p r e m i u m  t h a t  e x c e e d s  $ 2 , 0 0 0  m a y  b e  

p a i d  o n  a n  i n s t a l l m e n t  b a s i s  o f  n o t  f e w e r  t h a n  t w o  p a y m e n t s ,  i f  r e ­

q u e s t e d  b y  t h e  i n s u r e d .  P r e m i u m s  p a i d  b y  i n s t a l l m e n t  m u s t  b e  s t r u c ­

t u r e d  t o  r e f l e c t  s e a s o n a l  p e a k s  i n  t h e  b a s i s  o f  t h e  p r e m i u m .  T h e  

i n s u r e r  s h a l l  i n c l u d e  t h i s  p r o v i s i o n  i n  t h e  i n s u r a n c e  p o l i c y  i n  a 

m a n n e r  t h a t  c l e a r l y  i n f o r m s  t h e  i n s u r e d  o f  t h e  p r o v i s i o n .

*  S e c .  8. A S  2 3 . 3 0 . 0 4 0 ( b )  i s  a m e n d e d  t o  r e a d :

(b) I f  a n  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  r e s u l t s  i n  

t e m p o r a r y  t o t a l  d i s a b i l i t y ,  t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  

p a r t i a l  d i s a b i l i t y ,  o r  p e r m a n e n t  t o t a l  d i s a b i l i t y ,  t h e  e m p l o y e r  o r  

i n s u r a n c e  c a r r i e r  s h a l l  c o n t r i b u t e  t o  t h e  s e c o n d  i n j u r y  f u n d .  T h e  

c o n t r i b u t i o n  s h a l l  b e  m a d e  a n n u a l l y  a t  t h e  t i m e  o f  t h e  r e p o r t  f i l i n g  

r e q u i r e d  b y  A S  2 3 . 3 0 . 1 5 5 ( m )  [ B Y  O N E  Y E A R  F R O M  T H E  D A T E  O F  T H E  I N J U R Y  

O R  O N  T E R M I N A T I O N  O F  T H E  E M P L O Y E E ’S C L A I M ,  W H I C H E V E R  I S  S O O N E R .  I F  

T H E  C L A I M  I S  N O T  T E R M I N A T E D  W I T H I N  O N E  Y E A R ,  S U B S E Q U E N T  C O N T R I B U T I O N S  

S H A L L  B E  M A D E  Y E A R L Y  U N T I L  T H E  T E R M I N A T I O N  O F  T H E  E M P L O Y E E ' S C L A I M ]  . 

T h e  a m o u n t  o f  t h e  c o n t r i b u t i o n  i s  t h e  p r o d u c t  o f  t h e  c o m p e n s a t i o n  to 

w h i c h  t h e  e m p l o y e e  i s  e n t i t l e d  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  t e m p o ­

r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  p a r t i a l  d i s a b i l i t y ,  o r  p e r m a n e n t  

t o t a l  d i s a b i l i t y  a n d  t h e  a p p l i c a b l e  c o n t r i b u t i o n  r a t e  s e t  o u t  i n  

c o l u m n  A  o f  t h i s  s u b s e c t i o n .  P a y m e n t  n e e d  n o t  b e  m a d e  t o  t h e  s e c o n d  

i n j u r y  f u n d  i f  t h e  t o t a l  c o n t r i b u t i o n  u n d e r  t h i s  s u b s e c t i o n  i s  l e s s  
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t h a n  $ 2 0 .  B y  D e c e m b e r  15 o f  e a c h  y e a r  t h e  c o m m i s s i o n e r  s h a l l  d e t e r ­

m i n e  a n d  m a k e  a v a i l a b l e  t o  t h e  p u b l i c  t h e  a p p l i c a b l e  c o n t r i b u t i o n  r a t e  

f o r  t h e  f o l l o w i n g  c a l e n d a r  y e a r  a c c o r d i n g  t o  t h e  r e s e r v e  r a t e  o f  t h e  

s e c o n d  i n j u r y  f u n d  i n  c o l u m n  B  o f  t h i s  s u b s e c t i o n :

C o l u m n  A  

S e c o n d  I n j u r y  F u n d  

C o n t r i b u t i o n  R a t e  

( P e r c e n t )

6

5

4

3

2

1

0

C o l u m n  B  

R e s e r v e  R a t e

A t  L e a s t  

( P e r c e n t )  

0 

5 0  

75 

100 

1 2 5  

1 5 0  

1 7 5

B u t  L e s s  T h a n  

( P e r c e n t )

5 0

75

100

125

1 5 0

1 75

*  S e c .  9. A S  2 3 . 3 0 . 0 4 0 ( h )  i s  a m e n d e d  t o  r e a d :

(h) A d m i n i s t r a t i o n  e x p e n s e s  o f  t h e  s t a t e  u n d e r  t h i s  s e c t i o n  a n d  

A S  2 3 . 3 0 . 2 0 5  m u s t  [ S H A L L ]  b e  p a i d  f r o m  t h e  s e c o n d  i n j u r y  [ G E N E R A L ]  

f u n d .

*  S e c .  10. A S  2 3 . 3 0 . 0 4 1  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  2 3 . 3 0 . 0 4 1 .  R E H A B I L I T A T I O N  O F  I N J U R E D  W O R K E R S .  (a) T h e  

b o a r d  s h a l l  s e l e c t  a n d  e m p l o y  a  r e e m p l o y m e n t  b e n e f i t s  a d m i n i s t r a t o r .  

T h e  b o a r d  m a y  a u t h o r i z e  t h e  a d m i n i s t r a t o r  t o  s e l e c t  a n d  e m p l o y  a d d i ­

t i o n a l  s t a f f .  T h e  a d m i n i s t r a t o r  is i n  t h e  p a r t i a l l y  e x e m p t  s e r v i c e  

u n d e r  A S  3 9 . 2 5 . 1 2 0 .
i

(b) T h e  a d m i n i s t r a t o r  s h a l l  p e r f o r m  t h e  f o l l o w i n g  f u n c t i o n s :

(1) e n f o r c e  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d  t o  i m p l e m e n t  

t h i s  s e c t i o n ;
i

(2) r e c o m m e n d  r e g u l a t i o n s  f o r  a d o p t i o n  b y  t h e  b o a r d  t h a t
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e s t a b l i s h  p e r f o r m a n c e  a n d  r e p o r t i n g  c r i t e r i a  f o r  r e h a b i l i t a t i o n  s p e  

c i a l i s t s ;

( 3 )  e n f o r c e  t h e  q u a l i t y  a n d  e f f e c t i v e n e s s  o f  r e e m p l o y m e n  

b e n e f i t s  p r o v i d e d  f o r  u n d e r  t h i s  s e c t i o n ;

( 4 )  r e v i e w  on  a n  a n n u a l  b a s i s  t h e  p e r f o r m a n c e  o f  r e h a b i l i  

t a t i o n  s p e c i a l i s t s  t o  d e t e r m i n e  c o n t i n u e d  e l i g i b i l i t y  f o r  d e l i v e r y  o: 

r e h a b i l i t a t i o n  s e r v i c e s ;

( 5 )  s u b m i t  t o  t h e  d e p a r t m e n t ,  o n  o r  b e f o r e  J a n u a r y  1 o: 

e a c h  y e a r ,  a  r e p o r t  o f  r e e m p l o y m e n t  b e n e f i t s  p r o v i d e d  u n d e r  t h i s  

s e c t i o n  f o r  t h e  p r e v i o u s  f i s c a l  y e a r ;  t h e  r e p o r t  m u s t  i n c l u d e  a  g e n e r ­

a l  s e c t i o n ,  s e c t i o n s  r e l a t e d  t o  e a c h  r e h a b i l i t a t i o n  s p e c i a l i s t  em­

p l o y e d  u n d e r  t h i s  s e c t i o n ,  a n d  a  s t a t i s t i c a l  sum m ary  o f  a l l  r e h a ­

b i l i t a t i o n  c a s e s ,  i n c l u d i n g

(A) t h e  e s t i m a t e d  a n d  a c t u a l  c o s t  o f  e a c h  a c t i v e  

r e h a b i l i t a t i o n  p l a n ;

(B) t h e  e s t i m a t e d  a n d  a c t u a l  t i m e  o f  e a c h  r e h a b i l i t a ­

t i o n  p l a n ;

(C) a  s t a t u s  r e p o r t  o n  a l l  i n d i v i d u a l s  c o m p l e t i n g  o r  

t e r m i n a t i n g  a  r e e m p l o y m e n t  b e n e f i t s  p r o g r a m  i n c l u d i n g  a  r e t u r n  t o  

w o r k  d a t e ;

(D) t h e  c o s t  o f  r e e m p l o y m e n t  b e n e f i t s ;

( 6 )  m a i n t a i n  a  l i s t  o f  r e h a b i l i t a t i o n  s p e c i a l i s t s  who m e e t  

t h e  q u a l i f i c a t i o n s  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n ;

( 7 )  p r o m o t e  a w a r e n e s s  among p h y s i c i a n s ,  a d j u s t e r s ,  i n j u r e d  

w o r k e r s ,  e m p l o y e r s ,  e m p l o y e e s ,  a t t o r n e y s ,  t r a i n i n g  p r o v i d e r s ,  and  

r e h a b i l i t a t i o n  s p e c i a l i s t s  o f  t h e  r e e m p l o y m e n t  p r o g r a m  e s t a b l i s h e d  i n  

t h i s  s u b s e c t i o n .

( c )  I f  a n  e m p l o y e e  s u f f e r s  a  c o m p e n s a b l e  i n j u r y  t h a t  may p e r m a ­

n e n t l y  p r e c l u d e  a n  e m p l o y e e ' s  r e t u r n  t o  t h e  e m p l o y e e ' s  o c c u p a t i o n  a t  
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t h e  t i m e  o f  i n j u r y ,  t h e  e m p l o y e e  o r  e m p l o y e r  may r e q u e s t  a n  e l i g i b i l ­

i t y  e v a l u a t i o n  f o r  r e e m p l o y m e n t  b e n e f i t s .  T he  e m p l o y e e  s h a l l  r e q u e s t  

a n  e l i g i b i l i t y  e v a l u a t i o n  w i t h i n  90 d a y s  a f t e r  t h e  e m p l o y e e  g i v e s  t h e  

e m p l o y e r  n o t i c e  o f  i n j u r y  u n l e s s  t h e  a d m i n i s t r a t o r  d e t e r m i n e s  t h e  

e m p l o y e e  h a s  a n  u n u s u a l  a n d  e x t e n u a t i n g  c i r c u m s t a n c e  t h a t  p r e v e n t s  t h e  

e m p l o y e e  f r o m  m a k i n g  a  t i m e l y  r e q u e s t .  The  a d m i n i s t r a t o r  s h a l l ,  on  a  

r o t a t i n g  a n d  g e o g r a p h i c  b a s i s ,  s e l e c t  a  r e h a b i l i t a t i o n  s p e c i a l i s t  f r o m  

t h e  l i s t  m a i n t a i n e d  u n d e r  ( b ) ( 6 )  o f  t h i s  s e c t i o n  t o  p e r f o r m  t h e  e l i ­

g i b i l i t y  e v a l u a t i o n .

( d )  W i t h i n  30 d a y s  a f t e r  t h e  r e f e r r a l  b y  t h e  a d m i n i s t r a t o r ,  t h e  

r e h a b i l i t a t i o n  s p e c i a l i s t  s h a l l  p e r f o r m  t h e  e l i g i b i l i t y  e v a l u a t i o n  a n d  

i s s u e  a  r e p o r t  o f  f i n d i n g s .  The  a d m i n i s t r a t o r  may g r a n t  u p  t o  an  

a d d i t i o n a l  30 d a y s  f o r  p e r f o r m a n c e  o f  t h e  e l i g i b i l i t y  e v a l u a t i o n  u p o n  

n o t i f i c a t i o n  o f  u n u s u a l  a n d  e x t e n u a t i n g  c i r c u m s t a n c e s  a n d  t h e  r e ­

h a b i l i t a t i o n  s p e c i a l i s t ' s  r e q u e s t .  W i t h i n  14 d a y s  a f t e r  r e c e i p t  o f  

t h e  r e p o r t  f r o m  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  t h e  a d m i n i s t r a t o r  s h a l l  

n o t i f y  t h e  p a r t i e s  o f  t h e  e m p l o y e e ' s  e l i g i b i l i t y  f o r  r e e m p l o y m e n t  

p r e p a r a t i o n  b e n e f i t s .  W i t h i n  10 d a y s  a f t e r  t h e  d e c i s i o n ,  e i t h e r  p a r t y  

may s e e k  r e v i e w  o f  t h e  d e c i s i o n  b y  r e q u e s t i n g  a  h e a r i n g  u n d e r  AS 2 3 . -

3 0 . 1 1 0 .  The  h e a r i n g  s h a l l  b e  h e l d  w i t h i n  30 d a y s  a f t e r  i t  i s  r e ­

q u e s t e d .  The  b o a r d  s h a l l  u p h o l d  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  

e x c e p t  f o r  a b u s e  o f  d i s c r e t i o n  on  t h e  a d m i n i s t r a t o r ' s  p a r t .

( e )  An e m p l o y e e  s h a l l  b e  e l i g i b l e  f o r  b e n e f i t s  u n d e r  t h i s  s e c ­

t i o n  u p o n  t h e  e m p l o y e e ' s  w r i t t e n  r e q u e s t  a n d  b y  h a v i n g  a  p h y s i c i a n  

p r e d i c t  t h a t  t h e  e m p l o y e e  w i l l  h a v e  p e r m a n e n t  p h y s i c a l  c a p a c i t i e s  t h a t  

a r e  l e s s  t h a n  t h e  p h y s i c a l  dem ands  o f  t h e  e m p l o y e e ' s  j o b  a s  d e s c r i b e d  

i n  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  

o f  O c c u p a t i o n s  D e f i n e d  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s "  f o r

( 1 )  t h e  e m p l o y e e ' s  j o b  a t  t h e  t i m e  o f  i n j u r y *  o r
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(2 )  o t h e r  j o b s  t h a t  e x i s t  i n  t h e  l a b o r  m a r k e t  t h a t  t h e  

e m p l o y e e  h a s  h e l d  o r  r e c e i v e d  t r a i n i n g  f o r  w i t h i n  10 y e a r s  b e f o r e  t h e  

i n j u r y  o r  t h a t  the. e m p l o y e e  h a s  h e l d  f o l l o w i n g  t h e  i n j u r y  f o r  a  p e r i o d  

l o n g  e n o u g h  t o  o b t a i n  t h e  s k i l l s  t o  c o m p e t e  i n  t h e  l a b o r  m a r k e t ,  

a c c o r d i n g  t o  s p e c i f i c  v o c a t i o n a l  p r e p a r a t i o n  c o d e s  a s  d e s c r i b e d  i n  t h e  

U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  o f  O c cu ­

p a t i o n s  D e f i n e d  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s . "

(f) An employee is not eligible for reemployment benefits if

(1 )  t h e  e m p l o y e r  o f f e r s  e m p lo y m e n t  w i t h i n  t h e  e m p l o y e e ' s  

p r e d i c t e d  p o s t - i n j u r y  p h y s i c a l  c a p a c i t i e s  a t  a  w a g e  e q u i v a l e n t  t o  a t  

l e a s t  t h e  s t a t e  min imum w a g e  u n d e r  AS 2 3 . 1 0 . 0 6 5  o r  75 p e r c e n t  o f  t h e  

w o r k e r ' s  g r o s s  h o u r l y  w a g e s  a t  t h e  t i m e  o f  i n j u r y ,  w h i c h e v e r  i s  g r e a t ­

e r ,  a n d  t h e  em p lo y m e n t  p r e p a r e s  t h e  e m p l o y e e  t o  b e  e m p l o y a b l e  i n  o t h e r  

j o b s  t h a t  e x i s t  i n  t h e  l a b o r  m a r k e t ;

( 2 )  t h e  e m p l o y e e  h a s  b e e n  p r e v i o u s l y  r e h a b i l i t a t e d  i n  a  

f o r m e r  w o r k e r s '  c o m p e n s a t i o n  c l a i m  a n d  r e t u r n e d  t o  w o r k  i n  t h e  sam e  o r  

s i m i l a r  o c c u p a t i o n  i n  t e r m s  o f  p h y s i c a l  dem ands  r e q u i r e d  o f  t h e  em­

p l o y e e  a t  t h e  t i m e  o f  t h e  p r e v i o u s  i n j u r y ;  o r

(3 )  a t  t h e  t i m e  o f  m e d i c a l  s t a b i l i t y  n o  p e r m a n e n t  i m p a i r ­

m e n t  i s  i d e n t i f i e d  o r  e x p e c t e d .

( g )  W i t h i n  10 d a y s  a f t e r  t h e  e m p l o y e e  r e c e i v e s  t h e  a d m i n i s ­

t r a t o r ' s  n o t i f i c a t i o n  o f  e l i g i b i l i t y  f o r  b e n e f i t s ,  a n  e m p l o y e e  who 

d e s i r e s  t o  u s e  t h e s e  b e n e f i t s  s h a l l  g i v e  w r i t t e n  n o t i c e  t o  t h e  em­

p l o y e r  o f  t h e  e m p l o y e e ' s  s e l e c t i o n  o f  a  r e h a b i l i t a t i o n  s p e c i a l i s t  who 

s h a l l  p r o v i d e  a  c o m p l e t e  r e e m p l o y m e n t  b e n e f i t s  p l a n .  I f  t h e  e m p l o y e r  

d i s a g r e e s  w i t h  t h e  e m p l o y e e ' s  c h o i c e  o f  r e h a b i l i t a t i o n  s p e c i a l i s t  t o  

d e v e l o p  t h e  p l a n  a n d  t h e  d i s a g r e e m e n t  c a n n o t  b e  r e s o l v e d ,  t h e n  t h e  

a d m i n i s t r a t o r  s h a l l  a s s i g n  a  r e h a b i l i t a t i o n  s p e c i a l i s t .  T h e  e m p l o y e r  

a n d  e m p l o y e e  e a c h  h a v e  o n e  r i g h t  o f  r e f u s a l  o f  a  r e h a b i l i t a t i o n
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( h )  W i t h i n  90 d a y s  a f t e r  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ' s  s e i e c  

t i o n  u n d e r  ( g )  o f  t h i s  s e c t i o n ,  t h e  r e e m p l o y m e n t  p l a n  m u s t  b e  f o r m u ­

l a t e d  a n d  a p p r o v e d .  T he  r e e m p l o y m e n t  p l a n  m u s t  i n c l u d e  a t  l e a s t  t h (  

f o l l o w i n g :

( 1 )  a  d e t e r m i n a t i o n  o f  t h e  o c c u p a t i o n a l  g o a l  i n  t h e  l a b o r

m a r k e t ;

( 2 )  a n  i n v e n t o r y  o f  t h e  e m p l o y e e ' s  t e c h n i c a l  s k i l l s ,  p h y s ­

i c a l  a n d  i n t e l l e c t u a l  c a p a c i t i e s ,  a c a d e m i c  a c h i e v e m e n t ,  e m o t i o n a l  

c o n d i t i o n  a n d  f a m i l y  s u p p o r t ;

( 3 )  a  p l a n  t o  a c q u i r e  t h e  o c c u p a t i o n a l  s k i l l s  t o  b e  e m p l o y ­

a b l e ;

( 4 )  t h e  c o s t  e s t i m a t e  o f  t h e  r e e m p l o y m e n t  p l a n ,  i n c l u d i n g

p r o v i d e r  f e e s ;  t h e  a m o u n t  o f  t u i t i o n ,  b o o k s ,  t o o l s ,  a n d  s u p p l i e s ;

t r a n s p o r t a t i o n ;  t e m p o r a r y  l o d g i n g ;  o r  j o b  m o d i f i c a t i o n  d e v i c e s ;

( 5 )  t h e  e s t i m a t e d  l e n g t h  o f  t i m e  t h a t  t h e  p l a n  w i l l  t a k e ;

( 6 )  t h e  d a t e  t h e  p l a n  w i l l  commence;

( 7 )  t h e  e s t i m a t e d  t i m e  o f  m e d i c a l  s t a b i l i t y  a s  p r e d i c t e d  by  

t h e  p h y s i c i a n ;

( 8 )  a  d e t a i l e d  d e s c r i p t i o n  a n d  p l a n  s c h e d u l e ;  a n d

( 9 )  a  f i n d i n g  b y  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  t h a t  t h e

i n v e n t o r y  u n d e r  ( 2 )  o f  t h i s  s u b s e c t i o n  i n d i c a t e s  t h a t  t h e  e m p l o y e e  c a n  

b e  r e a s o n a b l y  e x p e c t e d  t o  s a t i s f a c t o r i l y  c o m p l e t e  t h e  p l a n  a n d  p e r f o r m  

i n  a  n ew  o c c u p a t i o n  w i t h i n  t h e  t i m e  a n d  c o s t  l i m i t a t i o n s  o f  t h e  p l a n .

( i )  R e e m p lo y m e n t  b e n e f i t s  s h a l l  b e  s e l e c t e d  f r o m  t h e  f o l l o w i n g  

i n  a  m a n n e r  t h a t  e n s u r e s  r e m u n e r a t i v e  e m p l o y a b i l i t y  i n  t h e  s h o r t e s t  

p o s s i b l e  t i m e :

( 1 )  on  t h e  j o b  t r a i n i n g ;

(2 )  v o c a t i o n a l  t r a i n i n g ;
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( 3 )  a c a d e m i c  t r a i n i n g ;

( 4 )  s e l f - e m p l o y m e n t ;  o r

( 5 )  a  c o m b i n a t i o n  o f  ( 1 )  -  ( 4 )  o f  t h i s  s u b s e c t i o n .

( j )  T h e  e m p l o y e e ,  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a n d  t h e  e m p l o y e r  

s h a l l  s i g n  t h e  r e e m p l o y m e n t  b e n e f i t s  p l a n .  I f  t h e  e m p l o y e r  a n d  em­

p l o y e e  f a i l  t o  a g r e e  on  a  r e e m p l o y m e n t  p l a n ,  e i t h e r  p a r t y  may s u b m i t  a 

r e e m p l o y m e n t  p l a n  f o r  a p p r o v a l  t o  t h e  a d m i n i s t r a t o r ;  t h e  a d m i n i s ­

t r a t o r  s h a l l  a p p r o v e  o r  d e n y  a  p l a n  w i t h i n  14 d a y s  a f t e r  t h e  p l a n  i s  

s u b m i t t e d ;  w i t h i n  10 d a y s  o f  t h e  d e c i s i o n ,  e i t h e r  p a r t y  may s e e k  

r e v i e w  o f  t h e  d e c i s i o n  by  r e q u e s t i n g  a  h e a r i n g  u n d e r  AS 2 3 . 3 0 . 1 1 0 ;  t h e  

b o a r d  s h a l l  u p h o l d  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  u n l e s s  e v i d e n c e  

i s  s u b m i t t e d  s u p p o r t i n g  a n  a l l e g a t i o n  o f  a b u s e  o f  d i s c r e t i o n  o n  t h e  

p a r t  o f  t h e  a d m i n i s t r a t o r ;  t h e  b o a r d  s h a l l  r e n d e r  a  d e c i s i o n  w i t h i n  30 

d a y s  a f t e r  c o m p l e t i o n  o f  t h e  h e a r i n g .

( k )  B e n e f i t s  r e l a t e d  t o  t h e  r e e m p l o y m e n t  p l a n  may n o t  e x t e n d  

p a s t  tw o  y e a r s  f r o m  d a t e  o f  p l a n  a p p r o v a l  o r  a c c e p t a n c e ,  w h i c h e v e r  

d a t e  o c c u r s  f i r s t ,  a t  w h i c h  t i m e  t h e  b e n e f i t s  e x p i r e .  I f  a n  e m p l o y e e  

r e a c h e s  m e d i c a l  s t a b i l i t y  b e f o r e  c o m p l e t i o n  o f  t h e  p l a n  t e m p o r a r y  

t o t a l  d i s a b i l i t y  b e n e f i t s  s h a l l  c e a s e  a n d  p e r m a n e n t  i m p a i r m e n t  b e n e ­

f i t s  s h a l l  t h e n  b e  p a i d  a t  t h e  e m p l o y e e ' s  t e m p o r a r y  t o t a l  d i s a b i l i t y  

r a t e .  I f  t h e  e m p l o y e e ' s  p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  a r e  e x h a u s t e d  

b e f o r e  t h e  c o m p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  r e e m p l o y m e n t  p l a n ,  t h e  

e m p l o y e r  s h a l l  p r o v i d e  w a g e s  e q u a l  t o  60 p e r c e n t  o f  t h e  e m p l o y e e ' s  

s p e n d a b l e  w e e k l y  w a g e s  b u t  n o t  t o  e x c e e d  $ 5 2 5 ,  u n t i l  t h e  c o m p l e t i o n  o r  

t e r m i n a t i o n  o f  t h e  p l a n .  A p e r m a n e n t  i m p a i r m e n t  b e n e f i t  r e m a i n i n g  

u n p a i d  u p o n  t h e  c o m p l e t i o n  o r  t e r m i n a t i o n  o f  t h e  p l a n  s h a l l  b e  p a i d  t o  

t h e  e m p l o y e e  i n  a  s i n g l e  lump sum. T he  f e e s  o f  t h e  r e h a b i l i t a t i o n  

s p e c i a l i s t  o r  r e h a b i l i t a t i o n  p r o f e s s i o n a l  s h a l l  b e  p a i d  b y  t h e  em­

p l o y e r  a n d  may n o t  b e  i n c l u d e d  i n  d e t e r m i n i n g  t h e  c o s t  o f  t h e  
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r e e m p l o y m e n t  p l a n .

( 1 )  The  c o s t  o f  t h e  r e e m p l o y m e n t  p l a n  i n — r r e d  u n d e r  t h i s  s e c ­

t i o n  s h a l l  b e  t h e  r e s p o n s i b i l i t y  o f  t h e  e m p l o y e r ,  s h a l l  b e  p a i d  o n  a n  

e x p e n s e  i n c u r r e d  b a s i s ,  a n d  may n o t  e x c e e d  $ 1 0 , 0 0 0 .

(m) O n l y  a  r e h a b i l i t a t i o n  s p e c i a l i s t  may a c c e p t  c a s e  a s s i g n m e n t s  

a s  a  c a s e  m a n a g e r  a n d  s i g n  e l i g i b i l i t y  d e t e r m i n a t i o n s  a n d  r e e m p l o y m e n t  

p l a n s .  A p e r s o n  who i s  n o t  a  r e h a b i l i t a t i o n  s p e c i a l i s t  may p e r f o r m  

r e h a b i l i t a t i o n  c a s e w o r k  i f  t h e  w o r k  i s  p e r f o r m e d  u n d e r  t h e  d i r e c t  

s u p e r v i s i o n  o f  a  r e h a b i l i t a t i o n  s p e c i a l i s t  e m p l o y e d  i n  t h e  same f i r m  

a n d  l o c a t i o n .

( n )  A f t e r  t h e  e m p lo y e e  h a s  e l e c t e d  t o  p a r t i c i p a t e  i n  r e e m p l o y ­

m e n t  b e n e f i t s ,  i f  t h e  e m p l o y e r  b e l i e v e s  t h e  e m p l o y e e  h a s  n o t  c o o p ­

e r a t e d  t h e  e m p l o y e r  may t e r m i n a t e  r e e m p l o y m e n t  b e n e f i t s  on  t h e  d a t e  o f  

n o n c o o p e r a t i o n .  N o n c o o p e r a t i o n  means  u n r e a s o n a b l e  f a i l u r e  t o

( 1 )  k e e p  a p p o i n t m e n t s ;

( 2 )  m a i n t a i n  p a s s i n g  g r a d e s ;

( 3 )  a t t e n d  d e s i g n a t e d  p r o g r a m s ;

( 4 )  m a i n t a i n  c o n t a c t  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ;

( 5 )  c o o p e r a t e  w i t h  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  i n  d e v e l ­

o p i n g  a  r e e m p l o y m e n t  p l a n  an d  p a r t i c i p a t i n g  i n  a c t i v i t i e s  r e l a t i n g  t o  

r e e m p l o y a b i l i t y  on a  f u l l - t i m e  b a s i s ;

( 6 )  c o m p ly  w i t h  t h e  e m p l o y e e ' s  r e s p o n s i b i l i t i e s  o u t l i n e d  i n  

t h e  r e e m p l o y m e n t  p l a n ;  o r

( 7 )  p a r t i c i p a t e  i n  a n y  p l a n n e d  r e e m p l o y m e n t  a c t i v i t y  a s  

d e t e r m i n e d  b y  t h e  a d m i n i s t r a t o r .

( o )  Upon t h e  r e q u e s t  o f  e i t h e r  p a r t y ,  t h e  a d m i n i s t r a t o r  s h a l l  

d e c i d e  w h e t h e r  t h e  e m p l o y e e  h a s  n o t  c o o p e r a t e d  a s  p r o v i d e d  u n d e r  (n )  

o f  t h i s  s e c t i o n .  A h e a r i n g  b e f o r e  t h e  a d m i n i s t r a t o r  s h a l l  b e  h e l d  

w i t h i n  30 d a y s  a f t e r  i t  i s  r e q u e s t e d .  The  a d m i n i s t r a t o r  s h a l l  i s s u e  a
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d e c i s i o n  w i t h i n  14 d a y s  a f t e r  t h e  h e a r i n g .  W i t h i n  10 d a y s  a f t e r  t h e  

a d m i n i s t r a t o r  f i l e s  t h e  d e c i s i o n ,  e i t h e r  p a r t y  may s e e k  r e v i e w  o f  t h e  

d e c i s i o n  b y  r e q u e s t i n g  a  h e a r i n g  u n d e r  AS 2 3 . 3 0 . 1 1 0 ?  t h e  b o a r d  s h a l l  

u p h o l d  t h e  d e c i s i o n  o f  t h e  a d m i n i s t r a t o r  u n l e s s  e v i d e n c e  i s  s u b m i t t e d  

s u p p o r t i n g  aii a l l e g a t i o n  o f  a b u s e  o f  d i s c r e t i o n  o n  t h e  p a r t  o f  t h e  

a d m i n i s t r a t o r ;  t h e  b o a r d  s h a l l  r e n d e r  a  d e c i s i o n  w i t h i n  30 d a y s  a f t e r  

c o m p l e t i o n  o f  t h e  h e a r i n g .

( p )  I n  t h i s  s e c t i o n

( 1 )  " a d m i n i s t r a t o r "  m eans  t h e  r e e m p l o y m e n t  b e n e f i t s  a d m i n ­

i s t r a t o r  u n d e r  AS 2 3 . 3 0 . 0 4 1 ( a ) ;

( 2 )  " e m p l o y a b i l i t y "  means  p o s s e s s i n g  t h e  a b i l i t y  b u t  n o t  

n e c e s s a r i l y  t h e  o p p o r t u n i t y  t o  e n g a g e  i n  e m p l o y m e n t  t h a t  i s  c o n s i s t e n t  

w i t h  t h e  e m p l o y e e ' s  p h y s i c a l  s t a t u s  i m p o s e d  b y  t h e  c o m p e n s a b l e  i n j u r y ;

(3 )  " l a b o r  m a r k e t "  m eans  a  g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  

e m p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  f o l l o w i n g  p r i o r i t y :

(A) a r e a  o f  r e s i d e n c e ;
I r

(B) a r e a  o f  l a s t  e m p l o y m e n t ;

H O  t h e  s t a t e ;  I

(D) o t h e r  s t a t e s ; ”^  I

( 4 )  " p h y s i c a l  c a p a c i t i e s "  m e a n s  o b j e c t i v e  a n d  m e a s u r a b l e !  

p h y s i c a l  t r a i t s  s u c h  a s  a b i l i t y  t o  l i f t  a n d  c a r r y ,  w a l k ,  s t a n d  o r  s i t , J  

p u s h ,  p u l l ,  c l i m b ,  b a l a n c e ,  s t o o p ,  c n e e l , c r o u c h ,  c r a w l ,  r e a c h ,  h a n ­

d l e ,  f i n g e r ,  f e e l ,  t a l k ,  h e a r  o r  s e e ;

( 5 )  " p h y s i c a l  d e m a n d s "  m eans  t h e  p h y s i c a l  r e q u i r e m e n t s  o f  

t h e  j o b  s u c h  a s  s t r e n g t h ,  i n c l u d i n g  p o s i t i o n s  s u c h  a s  s t a n d i n g ,  w a l k ­

i n g ,  s i t t i n g ,  a n d  m ovem ent  o f  o b j e c t s  s u c h  a s  l i f t i n g ,  c a r r y i n g ,  

p u s h i n g ,  p u l l i n g ,  c l i m b i n g ,  b a l a n c i n g ,  s t o o p i n g ,  k n e e l i n g ,  c r o u c h i n g ,  

c r a w l i n g ,  r e a c h i n g ,  h a n d l i n g ,  f i n g e r i n g ,  f e e l i n g ,  t a l k i n g ,  h e a r i n g ,  o r  

s e e i n g ;
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( 6 )  " r e h a b i l i t a t i o n  s p e c i a l i s t "  m e a n s  a  p e r s o n  who i s  a 

c e r t i f i e d  i n s u r a n c e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a  c e r t i f i e d  r e h a b i l i t a ­

t i o n  c o u n s e l o r ,  o r  a  p e r s o n  who h a s  e q u i v a l e n t  o r  b e t t e r  q u a l i f i c a ­

t i o n s  a s  d e t e r m i n e d  u n d e r  r e g u l a t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t ;

( 7 )  " r e m u n e r a t i v e  e m p l o y a b i l i t y "  m e a n s  h a v i n g  t h e  s k i l l s  

t h a t  a l l o w  a  w o r k e r  t o  b e  c o m p e n s a t e d  w i t h  w a g e s  o r  o t h e r  e a r n i n g s  

e q u i v a l e n t  t o  a t  l e a s t  60 p e r c e n t  o f  t h e  w o r k e r ' s  g r o s s  h o u r l y  w ag es  

a t  t h e  t i m e  o f  i n j u r y ;  i f  t h e  e m p l o y m e n t  i s  o u t s i d e  t h e  s t a t e ,  t h e  

s t a t e d  60 p e r c e n t  s h a l l  b e  a d j u s t e d  t o  a c c o u n t  f o r  t h e  d i f f e r e n c e  

b e t w e e n  t h e  a p p l i c a b l e  s t a t e  a v e r a g e  w e e k l y  w a g e  a n d  t h e  A l a s k a  a v e r ­

a g e  w e e k l y  w a g e .

S e c .  11 .  AS 2 3 . 3 0 . 0 5 5  i s  a m e n d e d  t o  r e a d :

S e c .  2 3 . 3 0 . 0 5 5 .  EXCLUSIVENESS OF L IA B IL IT Y .  The  l i a b i l i t y  o f  a n  ! 

e m p l o y e r  p r e s c r i b e d  i n  AS 2 3 . 3 0 . 0 4 5  i s  e x c l u s i v e  a n d  i n  p l a c e  o f  a l l  

o t h e r  l i a b i l i t y  o f  t h e  e m p l o y e r  a n d  a n y  f e l l o w  e m p l o y e e  t o  t h e  em­

p l o y e e ,  t h e  e m p l o y e e ' s  l e g a l  r e p r e s e n t a t i v e ,  h u s b a n d  o r  w i f e ,  p a r e n t s ,  

d e p e n d e n t s ,  n e x t  o f  k i n ,  a n d  a n y o n e  o t h e r w i s e  e n t i t l e d  t o  r e c o v e r  

d a m ag e s  f r o m  t h e  e m p l o y e r  o r  f e l l o w  e m p l o y e e  a t  l a w  o r  i n  a d m i r a l t y  on  

a c c o u n t  o f  t h e  i n j u r y  o r  d e a t h .  T he  l i a b i l i t y  o f  t h e  e m p l o y e r  i s  

e x c l u s i v e  e v e n  i f  t h e  e m p l o y e e ' s  c l a i m  i s  b a r r e d  u n d e r  AS 2 3 . 3 0 . -  

0 2 0 ( b ) . H o w e v e r ,  i f  a n  e m p l o y e r  f a i l s  t o  s e c u r e  p a y m e n t  o f  co m p en ­

s a t i o n  a s  r e q u i r e d  b y  t h i s  c h a p t e r ,  a n  i n j u r e d  e m p l o y e e  o r  t h e  em­

p l o y e e ' s  l e g a l  r e p r e s e n t a t i v e  i n  c a s e  d e a t h  r e s u l t s  f r o m  t h e  i n j u r y  

may e l e c t  t o  c l a i m  c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r ,  o r  t o  m a i n t a i n  an  

a c t i o n  a g a i n s t  t h e  e m p l o y e r  a t  l a w  o r  i n  a d m i r a l t y  f o r  d am ag es  on  

a c c o u n t  o f  t h e  i n j u r y  o r  d e a t h .  I n  t h a t  a c t i o n  t h e  d e f e n d a n t  may n o t  

p l e a d  a s  a  d e f e n s e  t h a t  t h e  i n j u r y  w as  c a u s e d  b y  t h e  n e g l i g e n c e  o f  a 

f e l l o w  s e r v a n t ,  o r  t h a t  t h e  e m p l o y e e  a s s u m e d  t h e  r i s k  o f  t h e  e m p l o y ­

m e n t ,  o r  t h a t  t h e  i n j u r y  w as  d u e  t o  t h e  c o n t r i b u t o r y  n e g l i g e n c e  o f  t h e
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e m p l o y e e .

* S e c .  1 2 .  AS 2 3 . 3 0 . 0 7 5 ( b )  i s  a m e n d e d  t o  r e a d :

(b )  I f  a n  [AN] e m p l o y e r  [WHO] f a i l s  t o  i n s u r e  a n d  k e e p  i n s u r e d  

e m p l o y e e s  s u b j e c t  t o  t h i s  c h a p t e r  o r  f a i l s  t o  o b t a i n  a  c e r t i f i c a t e  o f  

s e l f - i n s u r a n c e  f r o m  t h e  b o a r d ,  u p o n  c o n v i c t i o n  t h e  c o u r t  s h a l l  im p o s e  

a f i n e  o f  $ 1 0 , 0 0 0  a n d  may i m p o s e  a  s e n t e n c e  o f  [ ,  I S  PUNISHABLE BY A 

FINE OF NOT MORE THAN $ 1 , 0 0 0 ,  OR BY] i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  

o ne  y e a r  [ ,  OR BY BOTH], I f  a n  e m p l o y e r  i s  a  c o r p o r a t i o n ,  a l l  p e r s o n s  

who,  a t  t h e  t i m e  o f  t h e  i n j u r y  o r  d e a t h ,  h a d  a u t h o r i t y  t o  i n s u r e  t h e  

[SAID] c o r p o r a t i o n  o r  a p p l y  f o r  a  c e r t i f i c a t e  o f  s e l f - i n s u r a n c e ,  and 

t h e  p e r s o n  a c t i v e l y  i n  c h a r g e  o f  t h e  b u s i n e s s  o f  t h e  [SUCH] c o r p o ­

r a t i o n  s h a l l  b e  s u b j e c t  t o  t h e  p e n a l t i e s  p r e s c r i b e d  i n  t h i s  s u b s e c t i o n  

[HEREIN] an d  s h a l l  b e  p e r s o n a l l y ,  j o i n t l y ,  a n d  s e v e r a l l y  l i a b l e  t o ­

g e t h e r  w i t h  t h e  c o r p o r a t i o n  f o r  t h e  p a y m e n t  o f  a l l  c o m p e n s a t i o n  o r  

o t h e r  b e n e f i t s  f o r  w h i c h  t h e  c o r p o r a t i o n  i s  l i a b l e  u n d e r  t h i s  c h a p t e r  

i f  t h e  [SAID] c o r p o r a t i o n  a t  t h a t  [SUCH] t i m e  i s  n o t  i n s u r e d  o r  q u a l i ­

f i e d  a s  a  s e l f - i n s u r e r .

* S e c .  13 .  AS 2 3 . 3 0 . 0 9 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  The e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  a n d  o t h e r  

a t t e n d a n t s  o r  t r e a t m e n t ,  n u r s e  a n d  h o s p i t a l  s e r v i c e ,  m e d i c i n e ,  c r u t c h ­

e s ,  a n d  a p p a r a t u s  f o r  t h e  p e r i o d  w h i c h  t h e  n a t u r e  o f  t h e  i n j u r y  o r  t h e  

p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  e x c e e d i n g  two y e a r s  f r o m  a n d  a f t e r  

t h e  d a t e  o f  i n j u r y  t o  t h e  e m p l o y e e .  H o w e v e r ,  i f  t h e  c o n d i t i o n  r e q u i r ­

i n g  t h e  t r e a t m e n t ,  a p p a r a t u s ,  o r  m e d i c i n e  i s  a  l a t e n t  o n e ,  t h e  tw o -  

y e a r  p e r i o d  r u n s  f r o m  t h e  t i m e  t h e  e m p l o y e e  h a s  k n o w l e d g e  o f  t h e  

n a t u r e  o f  t h e  e m p l o y e e ' s  d i s a b i l i t y  a n d  i t s  r e l a t i o n s h i p  t o  t h e  em­

p l o y m e n t  a n d  a f t e r  d i s a b l e m e n t .  I t  s h a l l  b e  a d d i t i o n a l l y  p r o v i d e d  

t h a t ,  i f  c o n t i n u e d  t r e a t m e n t  o r  c a r e  o r  b o t h  b e y o n d  t h e  t w o - y e a r  

p e r i o d  i s  i n d i c a t e d ,  t h e  i n j u r e d  e m p l o y e e  h a s  t h e  r i g h t  o f  r e v i e w  by  
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t h e  b o a r d .  The  b o a r d  may a u t h o r i z e  c o n t i n u e d  t r e a t m e n t  o r  c a r e  o r  

b o t h  a s  t h e  p r o c e s s  o f  r e c o v e r y  may r e q u i r e .  When m e d i c a l  c a r e  i s  

r e q u i r e d ,  t h e  i n j u r e d  e m p l o y e e  may d e s i g n a t e  a  l i c e n s e d  p h y s i c i a n  t o  

p r o v i d e  a l l  m e d i c a l  a n d  r e l a t e d  b e n e f i t s .  The e m p l o y e e  may n o t  make 

m o r e  t h a n  o n e  c h a n g e  i n  t h e  e m p l o y e e ' s  c h o i c e  o f  a t t e n d i n g  p h y s i c i a n  

w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  e m p l o y e r .  R e f e r r a l  t o  a  s p e c i a l i s t  

b y  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  i s  n o t  c o n s i d e r e d  a  c h a n g e  i n  

p h y s i c i a n s  [ INSIDE THE STATE TO RENDER THE CARE EXCEPT IN CASES WHERE, 

IN THE JUDGMENT OF THE BOARD, CARE OR TREATMENT OR BOTH CAN BEST BE 

ADMINISTERED BY THE SELECTION OF ANOTHER PHYSICIAN]. Upon p r o c u r i n g  

t h e  s e r v i c e s  o f  a  p h y s i c i a n ,  t h e  i n j u r e d  e m p l o y e e  s h a l l  g i v e  p r o p e r  

n o t i f i c a t i o n  o f  t h e  e l e c t i o n  t o  t h e  e m p l o y e r  w i t h i n  a  r e a s o n a b l e  t i m e  

a f t e r  f i r s t  b e i n g  t r e a t e d .  N o t i c e  o f  a  c h a n g e  i n  t h e  a t t e n d i n g  p h y s i ­

c i a n  s h a l l  b e  g i v e n  b e f o r e  t h e  c h a n g e  [ I F  FOR ANY REASON DURING THE 

PERIOD WHEN MEDICAL CARE I S  REQUIRED THE EMPLOYEE WISHES TO CHANGE TO 

ANOTHER PHYSICIAN, THE EMPLOYEE MAY DO SO IN ACCORDANCE WITH REGU­

LATIONS ADOPTED BY THE BOARD].

*  S e c .  14 .  AS 2 3 . 3 0 . 0 9 5 ( c )  i s  am ended  t o  r e a d :

( c )  A c l a i m  f o r  m e d i c a l  o r  s u r g i c a l  t r e a t m e n t , o r  t r e a t m e n t  

r e q u i r i n g  c o n t i n u i n g  a n d  m u l t i p l e  t r e a t m e n t s  o f  a  s i m i l a r  n a t u r e  i s  

n o t  v a l i d  a n d  e n f o r c e a b l e  a g a i n s t  t h e  e m p l o y e r  u n l e s s ,  w i t h i n  14 d a y s  

f o l l o w i n g  t r e a t m e n t ,  t h e  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  g i v i n g  t h e  

t r e a t m e n t  o r  t h e  e m p l o y e e  r e c e i v i n g  i t  f u r n i s h e s  t o  t h e  e m p l o y e r  and  

t h e  b o a r d  n o t i c e  o f  t h e  i n j u r y  an d  t r e a t m e n t ,  p r e f e r a b l y  on  a  fo rm  

p r e s c r i b e d  by  t h e  b o a r d .  The  b o a r d  s h a l l ,  h o w e v e r ,  e x c u s e  t h e  f a i l u r e  

t o  f u r n i s h  n o t i c e  w i t h i n  14 d a y s  when  i t  f i n d s  i t  t o  b e  i n  t h e  i n t e r ­

e s t  o f  j u s t i c e  t o  do s o ,  a n d  i t  may,  u p o n  a p p l i c a t i o n  b y  a  p a r t y  i n  

i n t e r e s t ,  make  a n  a w a r d  f o r  t h e  r e a s o n a b l e  v a l u e  o f  t h e  m e d i c a l  o r  

s u r g i c a l  t r e a t m e n t  s o  o b t a i n e d  b y  t h e  e m p l o y e e .  When a  c l a i m  i s  made
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f o r  a  c o u r s e  o f  t r e a t m e n t  r e q u i r i n g  c o n t i n u i n g  a n d  m u l t i p l e  t r e a t m e n t s

o f  a  s i m i l a r  n a t u r e ,  i n  a d d i t i o n  t o  t h e  n o t i c e ,  t h e  p h y s i c i a n  o r  

h e a l t h  c a r e  p r o v i d e r  s h a l l  f u r n i s h  a  w r i t t e n  t r e a t m e n t  p l a n  i f  t h e  

c o u r s e  o f  t r e a t m e n t  w i l l  r e q u i r e  m ore  f r e q u e n t  o u t p a t i e n t  v i s i t s  t h a n  

t h e  s t a n d a r d  t r e a t m e n t  f r e q u e n c y  f o r  t h e  n a t u r e  a n d  d e g r e e  o f  t h e  

i n j u r y  a n d  t h e  t y p e  o f  t r e a t m e n t s .  The t r e a t m e n t  p l a n  s h a l l  b e  f u r n ­

i s h e d  t o  t h e  e m p l o y e e  a n d  t h e  e m p l o y e r  w i t h i n  14 d a y s  a f t e r  t r e a t m e n t  

b e g i n s .  The  t r e a t m e n t  p l a n  m u s t  i n c l u d e  o b j e c t i v e s ,  m o d a l i t i e s ,  

f r e q u e n c y  o f  t r e a t m e n t s ,  a n d  r e a s o n s  f o r  t h e  f r e q u e n c y  o f  t r e a t m e n t s .  

I f  t h e  t r e a t m e n t  p l a n  i s  n o t  f u r n i s h e d  a s  r e q u i r e d  u n d e r  t h i s  s u b s e c ­

t i o n ,  n e i t h e r  t h e  e m p l o y e r  n o r  t h e  e m p l o y e e  may b e  r e q u i r e d  t o  p a y  f o r  

t r e a t m e n t s  t h a t  e x c e e d  t h e  f r e q u e n c y  s t a n d a r d .  The  b o a r d  s h a l l  a d o p t  

r e g u l a t i o n s  e s t a b l i s h i n g  s t a n d a r d s  f o r  f r " - . . ,aency  o f  t r e a t m e n t .

* S e c .  1 5 .  AS 2 3 . 3 0 . 0 9 5 ( e )  i s  amended  t o  r e a d :

( e )  The  e m p l o y e e  s h a l l ,  a f t e r  a n  i n j u r y ,  a t  r e a s o n a b l e  t i m e s  

d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y ,  i f  r e q u e s t e d  b y  t h e  e m p l o y e r  

o r  when o r d e r e d  b y  t h e  b o a r d ,  s u b m i t  t o  a n  e x a m i n a t i o n  b y  a  p h y s i c i a n  

o r  s u r g e o n  o f  t h e  e m p l o y e r ' s  c h o i c e  a u t h o r i z e d  t o  p r a c t i c e  m e d i c i n e  

u n d e r  t h e  l a w s  o f  t h e  j u r i s d i c t i o n  i n  w h i c h  t h e  p h y s i c i a n  r e s i d e s  

[STATE IN WHICH THE EMPLOYEE MAY BE FOUND], f u r n i s h e d  a n d  p a i d  f o r  by  

t h e  e m p l o y e r .  The e m p l o y e r  may n o t  make m ore  t h a n  o n e  c h a n g e  i n  t h e  

e m p l o y e r ' s  c h o i c e  o f  a  p h y s i c i a n  o r  s u r g e o n  w i t h o u t  t h e  w r i t t e n  c o n ­

s e n t  o f  t h e  e m p l o y e e .  R e f e r r a l  t o  a  s p e c i a l i s t  b y  t h e  e m p l o y e r ' s  

p h y s i c i a n  i s  n o t  c o n s i d e r e d  a  c h a n g e  i n  p h y s i c i a n s .  An e x a m i n a t i o n  

r e q u e s t e d  b y  t h e  e m p l o y e r  n o t  l e s s  t h a n  14 d a y s  a f t e r  i n j u r y ,  and  

e v e r y  60 d a y s  t h e r e a f t e r ,  s h a l l  b e  p r e s u m e d  t o  b e  r e a s o n a b l e ,  a n d  t h e  

e m p l o y e e  s h a l l  s u b m i t  t o  t h e  e x a m i n a t i o n  w i t h o u t  f u r t h e r  r e q u e s t  o r  

o r d e r  b y  t h e  b o a r d .  U n l e s s  m e d i c a l l y  a p p r o p r i a t e ,  t h e  p h y s i c i a n  s h a l l  

u s e  e x i s t i n g  d i a g n o s t i c  d a t a  t o  c o m p l e t e  t h e  e x a m i n a t i o n .  F a c t s
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r e l a t i v e  t o  t h e  i n j u r y  o r  c l a i m  c o m m u n i c a t e d  t o  o r  o t h e r w i s e  l e a r n e d  

b y  a  p h y s i c i a n  o r  s u r g e o n  who may h a v e  a t t e n d e d  o r  e x a m i n e d  t h e  em­

p l o y e e ,  o r  who may h a v e  b e e n  p r e s e n t  a t  a n  e x a m i n a t i o n  a r e  n o t  p r i v ­

i l e g e d ,  e i t h e r  i n  t h e  h e a r i n g s  p r o v i d e d  f o r  i n  t h i s  c h a p t e r  o r  an  

a c t i o n  t o  r e c o v e r  d a m a g e s  a g a i n s t  a n  e m p l o y e r  who i s  s u b j e c t  t o  t h e  

c o m p e n s a t i o n  p r o v i s i o n s  o f  t h i s  c h a p t e r .  I f  a n  e m p l o y e e  r e f u s e s  t o  

s u b m i t  t o  a n  [ANY] e x a m i n a t i o n  p r o v i d e d  f o r  i n  t h i s  s e c t i o n ,  t h e  

e m p l o y e e ' s  r i g h t s  t o  c o m p e n s a t i o n  s h a l l  b e  s u s p e n d e d  u n t i l  t h e  o b ­

s t r u c t i o n  o r  r e f u s a l  c e a s e s ,  a n d  t h e  e m p l o y e e ' s  c o m p e n s a t i o n  d u r i n g

t h e  p e r i o d  o f  s u s p e n s i o n  may, i n  t h e  d i s c r e t i o n  o f  t h e  b o a r d  o r  t h e

c o u r t  d e t e r m i n i n g  a n  a c t i o n  b r o u g h t  f o r  t h e  r e c o v e r y  o f  d a m a g e s  u n d e r  

t h i s  c h a p t e r ,  b e  f o r f e i t e d .  The  b o a r d  i n  a n y  c a s e  o f  d e a t h  may r e ­

q u i r e  a n  a u t o p s y  a t  t h e  e x p e n s e  o f  t h e  p a r t y  r e q u e s t i n g  t h e  a u t o p s y .  

An a u t o p s y  may n o t  b e  h e l d  w i t h o u t  n o t i c e  f i r s t  b e i n g  g i v e n  t o  t h e  

w idow  o r  w id o w e r  o r  n e x t  o f  k i n  i f  t h e y  r e s i d e  i n  t h e  s t a t e  o r  t h e i r  

w h e r e a b o u t s  c a n  b e  r e a s o n a b l y  a s c e r t a i n e d ,  o f  t h e  t i m e  a n d  p l a c e  o f  

t h e  a u t o p s y  a n d  r e a s o n a b l e  t i m e  a n d  o p p o r t u n i t y  g i v e n  t h e  w id o w  o r  

w i d o w e r  o r  n e x t  o f  k i n  t o  h a v e  a  r e p r e s e n t a t i v e  p r e s e n t  t o  w i t n e s s  t h e  

a u t o p s y .  I f  a d e q u a t e  n o t i c e  i s  n o t  g i v e n ,  t h e  f i n d i n g s  f r o m  t h e

a u t o p s y  may b e  s u p p r e s s e d  on  m o t i o n  made  t o  t h e  b o a r d  o r  t o  t h e  s u p e ­

r i o r  c o u r t ,  a s  t h e  c a s e  may b e .

* S e c .  16 .  AS 2 3 . 3 0 . 0 9 5 ( f )  i s  a m en d e d  t o  r e a d :

( f )  A l l  f e e s  a n d  o t h e r  c h a r g e s  f o r  m e d i c a l  t r e a t m e n t  o r  s e r v i c e

[ARE LIMITED TO THE CHARGES THAT PREVAIL IN THE SAME COMMUNITY FOR 

SIMILAR TREATMENT OF INJURED PERSONS OF LIKE STANDARD OF LIVING AND] 

s h a l l  b e  s u b j e c t  t o  r e g u l a t i o n  b y  t h e  b o a r d  b u t  may n o t  e x c e e d  u s u a l ,  

c u s t o m a r y ,  a n d  r e a s o n a b l e  f e e s  f o r  t h e  t r e a t m e n t  o r  s e r v i c e  i n  t h e

co m m u n i ty  i n  w h i c h  i t  i s  r e n d e r e d ,  a s  d e t e r m i n e d  b y  t h e  b o a r d .  An

e m p l o y e e  may n o t  b e  r e q u i r e d  t o  p a y  a  f e e  o r  c h a r g e  f o r  m e d i c a l
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t r e a t m e n t  o r  s e r v i c e .

* S e c .  17 .  AS 2 3 . 3 0 . 0 9 5 ( j )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( j )  T h e  b o a r d  may a p p o i n t  a  m e d i c a l  s e r v i c e s  r e v i e w  c o m m i t t e e ,  

o r  c o n t r a c t  w i t h  a n  e x i s t i n g  o r g a n i z a t i o n  i n  t h e  s t a t e  o r  a n o t h e i  

s t a t e ,  t o  a s s i s t  a n d  a d v i s e  t h e  b o a r d  i n  m a t t e r s  i n v o l v i n g  t h e  a p p r o ­

p r i a t e n e s s ,  n e c e s s i t y ,  a n d  c o s t , o f  m e d i c a l  a n d  r e l a t e d  s e r v i c e s  p r o ­

v i d e d  u n d e r  t h i s  c h a p t e r .

* S e c .  18 .  AS 2 3 . 3 0 . 0 9 5  i s  a m en d e d  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

(k )  I n  t h e  e v e n t  o f  a  m e d i c a l  d i s p u t e  r e g a r d i n g  d e t e r m i n a t i o n s  

o f  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  a b i l i t y  t o  e n t e r  a  r e e m p l o y m e n t  p l a n ,  

d e g r e e  o f  i m p a i r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  a m o u n t  a n d  e f f i c a c y  of 

t h e  c o n t i n u a n c e  o f  o r  n e c e s s i t y  o f  t r e a t m e n t ,  o r  c o m p e n s a b i l i t y  b e ­

t w e e n  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  a n d  t h e  e m p l o y e r ' s  i n d e p e n ­

d e n t  m e d i c a l  e v a l u a t i o n ,  a  s e c o n d  i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n  s h a l l  

b e  c o n d u c t e d  b y  a  p h y s i c i a n  o r  p h y s i c i a n s  s e l e c t e d  b y  t h e  b o a r d  f r o m  a 

l i s t  e s t a b l i s h e d  a n d  m a i n t a i n e d  by  t h e  b o a r d .  The  c o s t  o f  t h e  e x a m i ­

n a t i o n  a n d  m e d i c a l  r e p o r t  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r .  T he  r e p o r t  

o f  t h e  i n d e p e n d e n t  m e d i c a l  e x a m i n e r  s h a l l  b e  f u r n i s h e d  t o  t h e  b o a r d  

a n d  t o  t h e  p a r t i e s  w i t h i n  14 d a y s  a f t e r  t h e  e x a m i n a t i o n  i s  c o n c l u d e d .  

A p e r s o n  may n o t  s e e k  d a m ag e s  f r o m  a n  i n d e p e n d e n t  m e d i c a l  e x a m i n e r  

c a u s e d  b y  t h e  r e n d e r i n g  o f  a n  o p i n i o n  o r  p r o v i d i n g  t e s t i m o n y  u n d e r  

t h i s  s u b s e c t i o n ,  e x c e p t  i n  t h e  e v e n t  o f  f r a u d  o r  g r o s s  i n c o m p e t e n c e .

*  S e c .  19.  AS 2 3 . 3 0 . 1 0 5 ( a )  i s  amended  t o  r e a d :

( a )  The r i g h t  t o  c o m p e n s a t i o n  f o r  d i s a b i l i t y  u n d e r  t h i s  c h a p t e r  

i s  b a r r e d  u n l e s s  a  c l a i m  f o r  i t  i s  f i l e d  w i t h i n  t w o  y e a r s  a f t e r  t h e  

e m p l o y e e  h a s  k n o w l e d g e  o f  t h e  n a t u r e  o f  t h e  e m p l o y e e ' s  d i s a b i l i t y  and  

i t s  r e l a t i o n  t o  t h e  e m p lo y m e n t  a n d  a f t e r  d i s a b l e m e n t .  H o w e v e r ,  t h e  

maximum t i m e  f o r  f i l i n g  t h e  c l a i m  i n  a n y  e v e n t  o t h e r  t h a n  a r i s i n g  o u t  

o f  a n  o c c u p a t i o n a l  d i s e a s e  s h a l l  b e  f o u r  y e a r s  f r o m  t h e  d a t e  o f  
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i n j u r y ,  a n d  t h e  r i g h t  t o  c o m p e n s a t i o n  f o r  d e a t h  i s  b a r r e d  u n l e s s  i 

c l a i m  t h e r e f o r  i s  f i l e d  w i t h i n  one  y e a r  a f t e r  t h e  d e a t h ,  e x c e p t  t h a t  

i f  p a y m e n t  o f  c o m p e n s a t i o n  h a s  b e e n  made w i t h o u t  a n  a w a r d  o n  a c c o u n t

o f  t h e  i n j u r y  o r  d e a t h ,  a  c l a i m  may b e  f i l e d  w i t h i n  tw o  y e a r s  a f t e r

t h e  d a t e  o f  t h e  l a s t  p a y m e n t  o f  b e n e f i t s  u n d e r  AS 2 3 . 3 0 . 1 8 0 ,  2 3 . 3 0 . -  

18 5 ,  2 3 . 3 0 . 1 9 0 ,  2 3 . 3 0 . 2 0 0 ,  o r  2 3 . 3 0 . 2 1 5 . I t  i s  a d d i t i o n a l l y  p r o v i d e d  

t h a t ,  i n  t h e  c a s e  o f  l a t e n t  d e f e c t s  p e r t i n e n t  t o  a n d  c a u s i n g  com­

p e n s a b l e  d i s a b i l i t y ,  t h e  i n j u r e d  e m p l o y e e  h a s  f u l l  r i g h t  t o  c l a i m  a s  

s h a l l  b e  d e t e r m i n e d  by  t h e  b o a r d ,  t i m e  l i m i t a t i o n s  n o t w i t h s t a n d i n g .

*  S e c .  2 0 .  AS 2 3 . 3 0 . 1 1 0 ( c )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( c )  B e f o r e  a  h e a r i n g  i s  s c h e d u l e d ,  t h e  p a r t y  s e e k i n g  a  h e a r i n g

s h a l l  f i l e  a  r e q u e s t  f o r  a  h e a r i n g  t o g e t h e r  w i t h  a n  a f f i d a v i t  s t a t i n g  

t h a t  t h e  p a r t y  h a s  c o m p l e t e d  n e c e s s a r y  d i s c o v e r y ,  o b t a i n e d  n e c e s s a r y  

e v i d e n c e ,  a n d  i s  p r e p a r e d  f o r  t h e  h e a r i n g .  An o p p o s i n g  p a r t y  s h a l l  

h a v e  10 d a y s  a f t e r  t h e  h e a r i n g  r e q u e s t  i s  f i l e d  t o  f i l e  a  r e s p o n s e .  

I f  a  p a r t y  o p p o s e s  t h e  h e a r i n g  r e q u e s t ,  t h e  b o a r d  o r  a  b o a r d  d e s i g n e e  

s h a l l  w i t h i n  30 d a y s  o f  t h e  f i l i n g  o f  t h e  o p p o s i t i o n  c o n d u c t  a  p r e -  

h e a r i n g  c o n f e r e n c e  a n d  s e t  a h e a r i n g  d a t e .  I f  o p p o s i t i o n  i s  n o t  

f i l e d ,  a  h e a r i n g  s h a l l  b e  s c h e d u l e d  n o  l a t e r  t h a n  60 d a y s  a f t e r  t h e  

r e c e i p t  o f  t h e  h e a r i n g  r e q u e s t .  The b o a r d  s h a l l  g i v e  e a c h  p a r t y  a t  

l e a s t  10 d a y s '  n o t i c e  o f  t h e  h e a r . - ' ,  e i t h e r  p e r s o n a l l y  o r  b y  c e r ­

t i f i e d  m a i l .  A f t e r  a  h e a r ' n g  h a  .i s c h e d u l e d ,  t h e  p a r t i e s  may n o t  

s t i p u l a t e  t o  c h a n g e  t h e  h e a r i n g  d a t e  o r  t o  c a n c e l ,  p o s t p o n e ,  o r  c o n ­

t i n u e  t h e  h e a r i n g ,  e x c e p t  f o r  g o o d  c a u s e  a s  d e t e r m i n e d  b y  t h e  b o a r d .  

A f t e r  c o m p l e t i o n  o f  t h e  h e a r i n g  t h e  b o a r d  s h a l l  c l o s e  t h e  h e a r i n g  

r e c o r d .  I f  a  s e t t l e m e n t  a g r e e m e n t  i s  r e a c h e d  b y  t h e  p a r t i e s  l e s s  t h a n  

14 d a y s  b e f o r e  t h e  h e a r i n g ,  t h e  p a r t i e s  s h a l l  a p p e a r  a t  t h e  t i m e  o f  

t h e  s c h e d u l e d  h e a r i n g  t o  s t a t e  t h e  t e r m s  o f  t h e  s e t t l e m e n t  a g r e e m e n t .  

W i t h i n  30 d a y s  a f t e r  t h e  h e a r i n g  r e c o r d  c l o s e s ,  t h e  b o a r d  s h a l l  f i l e
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i t s  d e c i s i o n .  I f  t h e  e m p l o y e r  c o n t r o v e r t s  a  c l a i m  o n  a  b o a r d - p r e ­

s c r i b e d  c o n t r o v e r s i o n  n o t i c e  a n d  t h e  e m p l o y e e  d o e s  n o t  r e q u e s t  a  

h e a r i n g  w i t h i n  two y e a r s  f o l l o w i n g  t h e  f i l i n g  o f  t h e  c o n t r o v e r s i o n  

n o t i c e ,  t h e  c l a i m  i s  d e n i e d .

* S e c .  2 1 .  AS 2 3 . 3 0 . 1 2 0  i s  a m e n d e d  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

( c )  The p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  e s t a b l i s h e d  i n  ( a )  o f  t h i s

s e c t i o n  d o e s  n o t  a p p l y  t o  a  m e n t a l  i n j u r y  r e s u l t i n g  f r o m  w o r k - r e l a t e d  

s t r e s s .

* S e c .  2 2 .  AS 2 3 . 3 0 . 1 2 5  i s  a m e n d e d  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

( f )  S u b j e c t  t o  a n  e m p l o y e r ' s  o r  e m p l o y e e ' s  b u r d e n  o f  p r o o f ,  a

f i n d i n g  o f  f a c t  made by  t h e  b o a r d  a s  a  p a r t  o f  a  c o m p e n s a t i o n  o r d e r  i s  

c o n c l u s i v e  u n l e s s  t h e  c o u r t  s p e c i f i c a l l y  f i n d s  t h a t  a  r e a s o n a b l e  

p e r s o n  c o u l d  n o t  h a v e  r e a c h e d  t h e  c o n c l u s i o n  made b y  t h e  b o a r d .

*  S e c .  2 3 .  AS 2 3 . 3 0 . 1 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  Upon i t s  own i n i t i a t i v e ,  o r  u p o n  t h e  a p p l i c a t i o n  o f  any

p a r t y  i n  i n t e r e s t  on  t h e  g r o u n d  o f  a  c h a n g e  i n  c o n d i t i o n s ,  i n c l u d i n g ,  

f o r  t h e  p u r p o s e s  o f  AS 2 3 . 3 0 . 1 7 5 ,  a  c h a n g e  i n  r e s i d e n c e ,  o r  b e c a u s e  o f  

a  m i s t a k e  i n  i t s  d e t e r m i n a t i o n  o f  a  f a c t ,  t h e  b o a r d  may, b e f o r e  one  

y e a r  a f t e r  t h e  d a t e  o f  t h e  l a s t  p a y m e n t  o f  c o m p e n s a t i o n  b e n e f i t s  u n d e r  

AS 2 3 . 3 0 . 1 8 0 ,  2 3 . 3 0 . 1 8 5 ,  2 3 . 3 0 . 1 9 0 ,  2 3 . 3 0 . 2 0 0 ,  o r  2 3 . 3 0 . 2 1 5 . w h e t h e r  

o r  n o t  a  c o m p e n s a t i o n  o r d e r  h a s  b e e n  i s s u e d ,  o r  b e f o r e  o n e  y e a r  a f t e r  

t h e  r e j e c t i o n  o f  a  c l a i m ,  r e v i e w  a  c o m p e n s a t i o n  c a s e  u n d e r  [ I N  ACCOR­

DANCE WITH] t h e  p r o c e d u r e  p r e s c r i b e d  i n  r e s p e c t  o f  c l a i m s  i n  AS 2 3 . -

3 0 . 1 1 0 .  U n d e r  [ IN  ACCORDANCE WITH] AS 2 3 . 3 0 . 1 1 0  t h e  b o a r d  may i s s u e  a 

n e w  c o m p e n s a t i o n  o r d e r  w h i c h  t e r m i n a t e s ,  c o n t i n u e s ,  r e i n s t a t e s ,  i n ­

c r e a s e s ,  o r  d e c r e a s e s  t h e  c o m p e n s a t i o n  ~ a w a r d  c o m p e n s a t i o n .

*  S e c .  2 4 .  AS 2 3 . 3 0 . 1 5 5 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  The  i n s u r e r  o r  a d j u s t e r  [EMPLOYER] s h a l l  n o t i f y  t h e  b o a r d  

a n d  t h e  e m p l o y e e  on  a  f o r m  p r e s c r i b e d  b y  t h e  b o a r d  t h a t  t h e  p a y m e n t  o f  
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c o m p e n s a t i o n  h a s  b e g u n  o r  h a s  b e e n  i n c r e a s e d ,  d e c r e a s e d ,  s u s p e n d e d ,  

t e r m i n a t e d ,  r e s u m e d ,  o r  c h a n g e d  i n  t y p e .  An i n i t i a l  r e p o r t  s h a l l  b e  

f i l e d  w i t h  t h e  b o a r d  a n d  s e n t  t o  t h e  e m p l o y e e  w i t h i n  28 d a y s  a f t e r  t h e  

d a t e  o f  i s s u i n g  t h e  f i r s t  p a y m e n t  o f  c o m p e n s a t i o n .  I f  a t  a n y  t i m e  21 

d a y s  o r  m o re  p a s s  an d  no  c o m p e n s a t i o n  p a y m e n t  i s  i s s u e d ,  a  r e p o r t  

n o t i f y i n g  t h e  b o a r d  a n d  t h e  e m p l o y e e  o f  t h e  t e r m i n a t i o n  o r  s u s p e n s i o n  

o f  c o m p e n s a t i o n  s h a l l  b e  f i l e d  w i t h  t h e  b o a r d  a n d  s e n t  t o  t h e  e m p l o y e e  

w i t h i n  28 d a y s  a f t e r  t h e  d a t e  t h e  l a s t  c o m p e n s a t i o n  p a y m e n t  w a s  i s ­

s u e d .  A r e p o r t  s h a l l  a l s o  b e  f i l e d  w i t h  t h e  b o a r d  a n d  s e n t  t o  t h e  

e m p l o y e e  w i t h i n  28 d a y s  a f t e r  t h e  d a t e  o f  i s s u i n g  a  p a y m e n t  i n c r e a s ­

i n g ,  d e c r e a s i n g ,  r e s u m i n g ^  o r  c h a n g i n g  t h e  t y p e  o f  c o m p e n s a t i o n  p a i d .  

I f  t h e  [EMPLOYER FAILS TO NOTIFY THE] b o a r d  a n d  t h e  e m p l o y e e  a r e  n o t  

n o t i f i e d  w i t h i n  t h e  28 d a y s  p r e s c r i b e d  b y  t h i s  s u b s e c t i o n  f o r  r e p o r t ­

i n g ,  t h e  i n s u r e r  o r  a d j u s t e r  [EMPLOYER] s h a l l  p a y  a  c i v i l  p e n a l t y  o f  

$ 1 0 0  f o r  t h e  f i r s t  d a y  p l u s  $1 0  f o r  e a c h  d a y  t h e r e a f t e r  t h a t  t h e  

[EMPLOYER FAILED TO GIVE] n o t i c e  w a s  n o t  g i v e n . T o t a l  p e n a l t i e s  u n d e r  

t h i s  s u b s e c t i o n  [SECTION] may n o t  e x c e e d  $1 ,0 0 0  f o r  a  f a i l u r e  t o  f i l e  

a  r e q u i r e d  r e p o r t .  P e n a l t i e s  a s s e s s e d  u n d e r  t h i s  s u b s e c t i o n  a r e  

e l i g i b l e  f o r  r e d u c t i o n  u n d e r  (m) o f  t h i s  s e c t i o n .  A p e n a l t y  a s s e s s e d  

u n d e r  t h i s  s u b s e c t i o n  a f t e r  p e n a l t i e s  h a v e  b e e n  r e d u c e d  u n d e r  (m) o f  

t h i s  s e c t i o n  s h a l l  b e  i n c r e a s e d  b y  25 p e r c e n t  a n d  s h a l l  b e a r  i n t e r e s t  

a t  t h e  r a t e  e s t a b l i s h e d  u n d e r  AS 4 5 . 4 5 . 0 1 0 .

* S e c .  2 5 .  AS 2 3 . 3 0 . 1 5 5 ( d )  i s  a m e n d e d  t o  r e a d :

( d )  I f  t h e  e m p l o y e r  c o n t r o v e r t s  t h e  r i g h t  t o  c o m p e n s a t i o n  t h e  

e m p l o y e r  s h a l l  f i l e  w i t h  t h e  b o a r d  a n d  s e n d  t o  t h e  e m p l o y e e  a  n o t i c e  

o f  c o n t r o v e r s i o n  on  o r  b e f o r e  t h e  2 1 s t  d a y  a f t e r  t h e  e m p l o y e r  h a s  

k n o w l e d g e  o f  t h e  a l l e g e d  i n j u r y  o r  d e a t h .  I f  t h e  e m p l o y e r  c o n t r o v e r t s  

t h e  r i g h t  t o  c o m p e n s a t i o n  a f t e r  p a y m e n t s  h a v e  b e g u n ,  t h e  e m p l o y e r  

s h a l l  f i l e  w i t h  t h e  b o a r d  a n d  s e n d  t o  t h e  e m p l o y e e  a  n o t i c e  o f
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c o n t r o v e r s i o n  w i t h i n  s e v e n  d a y s  a f t e r  a n  i n s t a l l m e n t  o f  c o m p e n s a t i o n  

p a y a b l e  w i t h o u t  a n  a w a r d  i s  d u e .  When p a y m e n t  o f  t e m p o r a r y  d i s a b i l i t y  

b e n e f i t s  i s  c o n t r o v e r t e d  s o l e l y  o n  t h e  g r o u n d s  t h a t  a n o t h e r  e m p l o y e r  

o r  a n o t h e r  i n s u r e r  o f  t h e  same e m p l o y e r  may b e  r e s p o n s i b l e  f o r  a l l  o r  

a  p o r t i o n  o f  t h e  b e n e f i t s ,  t h e  m o s t  r e c e n t  e m p l o y e r  o r  i n s u r e r  who i s  

p a r t y  t o  t h e  c l a i m  a n d  who may b e  l i a b l e  s h a l l  m ake  t h e  p a y m e n t s 

d u r i n g  t h e  p e n d e n c y  o f  t h e  d i s p u t e .  When a  f i n a l  d e t e r m i n a t i o n  o f

l i a b i l i t y  i s  m a d e ,  a n y  r e i m b u r s e m e n t  r e q u i r e d ,  i n c l u d i n g  i n t e r e s t  a t  

t h e  s t a t u t o r y  r a t e ,  a n d  a l l  c o s t s  a n d  a t t o r n e y s '  f e e s  i n c u r r e d  b y  t h e  

p r e v a i l i n g  e m p l o y e r ,  s h a l l  b e  made w i t h i n  14 d a y s  o f  t h e  d e t e r m i n a ­

t i o n .

*  S e c .  2 6 .  AS 2 3 . 3 0 . 1 5 5 ( e )  i s  a m en d e d  t o  r e a d :

( e )  I f  a n y  i n s t a l l m e n t  o f  c o m p e n s a t i o n  p a y a b l e  w i t h o u t  a n  a w a rd  

i s  n o t  p a i d  w i t h i n  s e v e n  d a y s  a f t e r  i t  b e c o m e s  d u e ,  a s  p r o v i d e d  i n  (b )  

o f  t h i s  s e c t i o n ,  t h e r e  s h a l l  b e  a d d e d  t o  t h e  u n p a i d  i n s t a l l m e n t  an  

a m o u n t  e q u a l  t o  25 [2 0 ]  p e r c e n t  o f  i t  o r  $ 1 0 0 ,  w h i c h e v e r  a m o u n t  i s 

g r e a t e r . T h i s  a d d i t i o n a l  a m o u n t  s h a l l  b e  p a i d  a t  t h e  sam e  t i m e  a s ,  

a n d  i n  a d d i t i o n  t o ,  t h e  i n s t a l l m e n t ,  u n l e s s  n o t i c e  i s  f i l e d  u n d e r  (d )  

o f  t h i s  s e c t i o n  o r  u n l e s s  t h e  n o n p a y m e n t  i s  e x c u s e d  b y  t h e  b o a r d  a f t e r  

a  s h o w i n g  b y  t h e  e m p l o y e r  t h a t  o w in g  t o  c o n d i t i o n s  o v e r  w h i c h  t h e  

e m p l o y e r  h a d  no  c o n t r o l  t h e  i n s t a l l m e n t  c o u l d  n o t  b e  p a i d  w i t h i n  t h e  

p e r i o d  p r e s c r i b e d  f o r  t h e  p a y m e n t .

* S e c .  2 7 .  AS 2 3 . 3 0 . 1 5 5 ( f )  i s  a m en d e d  t o  r e a d :

( f )  I f  c o m p e n s a t i o n  p a y a b l e  u n d e r  t h e  t e r m s  o f  a n  a w a r d  i s  n o t  

p a i d  w i t h i n  1A d a y s  a f t e r  i t  b e c o m e s  d u e ,  t h e r e  s h a l l  b e  a d d e d  t o  t h a t  

u n p a i d  c o m p e n s a t i o n  a n  a m o u n t  e q u a l  t o  25 [2 0 ]  p e r c e n t  o f  i t  o r  $ 1 0 0 ,  

w h i c h e v e r  i s  g r e a t e r , w h i c h  s h a l l  b e  p a i d  a t  t h e  same t i m e  a s ,  b u t  i n  

a d d i t i o n  t o ,  t h e  c o m p e n s a t i o n ,  u n l e s s  r e v i e w  o f  t h e  c o m p e n s a t i o n  o r d e r  

m a k i n g  t h e  a w a r d  i s  h a d  a s  p r o v i d e d  i n  AS 2 3 . 3 0 . 1 2 5  a n d  a n  i n t e r l o c u -

HCS CSSB 3 2 2 ( J u d )  - 2 2 -



t o r y  i n j u n c t i o n  s t a y i n g  p a y m e n t s  i s  a l l o w e d  b y  t h e  c o u r t .

S e c .  2 8 .  AS 2 3 . 3 0 . 1 5 5 (m) i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

(m) On o r  b e f o r e  M arch  1 o f  e a c h  y e a r  t h e  i n s u r e r  o r  a d j u s t e r

s h a l l  f i l e  a  v e r i f i e d  a n n u a l  r e p o r t  o n  a  f o r m  p r e s c r i b e d  by  t h e  b o a r d  

s t a t i n g  t h e  t o t a l  am o u n t  o f  a l l  c o m p e n s a t i o n  b y  t y p e ,  t h e  n u m b e r  o f  

c l a i m s  r e c e i v e d  a n d  t h e  p e r c e n t a g e  c o n t r o v e r t e d ,  m e d i c a l ,  a n d  r e l a t e d  

b e n e f i t s ,  v o c a t i o n a l  r e h a b i l i t a t i o n  e x p e n s e s ,  l e g a l  f e e s ,  i n c l u d i n g  a  

s e p a r a t e  t o t a l  f o r  f e e s  p a i d  t o  a t t o r n e y s  a n d  f e e s  p a i d  f o r  t h e  o t h e r  

c o s t s  o f  l i t i g a t i o n , ,  a n d  p e n a l t i e s  p a i d  o n  a l l  c l a i m s  d u r i n g  t h e  

p r e c e d i n g  c a l e n d a r  y e a r .  I f  t h e  a n n u a l  r e p o r t  i s  t i m e l y  a n d  c o m p l e t e  

w hen  r e c e i v e d  b y  t h e  b o a r d  a n d  p r o v i d e s  a c c u r a t e  i n f o r m a t i o n  a b o u t  

e a c h  c a t e g o r y  o f  p a y m e n t s ,  t h e  c o m m i s s i o n e r  s h a l l  r e v i e w  t h e  t i m e l i ­

n e s s  o f  t h e  i n s u r e r ' s  o r  a d j u s t e r ' s  r e p o r t s  f i l e d  d u r i n g  t h e  p r e c e d i n g  

y e a r  u n d e r  ( c )  o f  t h i s  s e c t i o n .  I f  d u r i n g  t h e  p r e c e d i n g  y e a r  t h e  

i n s u r e r  o r  a d j u s t e r  f i l e d  a t  l e a s t  99 p e r c e n t  o f  t h e  r e p o r t s  on  t i m e ,  

t h e  p e n a l t i e s  a s s e s s e d  u n d e r  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e  w a i v e d .  I f  

d u r i n g  t h e  p r e c e d i n g  y e a r  t h e  i n s u r e r  o r  a d j u s t e r  f i l e d  a t  l e a s t  97 

p e r c e n t  o f  t h e  r e p o r t s  on  t i m e ,  75 p e r c e n t  o f  t h e  p e n a l t i e s  a s s e s s e d  

u n d e r  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e  w a i v e d .  I f  d u r i n g  t h e  p r e c e d i n g  

y e a r  t h e  i n s u r e r  o r  a d j u s t e r  f i l e d  95 p e r c e n t  o f  t h e  r e p o r t s  on  t i m e ,  

50 p e r c e n t  o f  t h e  p e n a l t i e s  a s s e s s e d  u n d e r  ( c )  o f  t h i s  s e c t i o n  s h a l l  

b e  w a i v e d .  I f  d u r i n g  t h e  p r e c e d i n g  y e a r  t h e  i n s u r e r ' s  o r  a d j u s t e r ' s  

r e p o r t s  h a v e  n o t  b e e n  f i l e d  on t i m e  a t  l e a s t  95 p e r c e n t  o f  t h e  t i m e ,  

n o n e  o f  t h e  p e n a l t i e s  a s s e s s e d  u n d e r  ( c )  o f  t h i s  s e c t i o n  s h a l l  b e

w a i v e d .  T he  p e n a l t i e s  t h a t  a r e  n o t  w a i v e d  a r e  d u e  a n d  p a y a b l e  when

t h e  i n s u r e r  o r  a d j u s t e r  r e c e i v e s  n o t i f i c a t i o n  f r o m  t h e  c o m m i s s i o n e r  

r e g a r d i n g  t h e  t i m e l i n e s s  o f  t h e  r e p o r t s .  I f  t h e  a n n u a l  r e p o r t  i s  n o t  

f i l e d  b y  M a r c h  1 o f  e a c h  y e a r ,  t h e  i n s u r e r  o r  a d j u s t e r  s h a l l  p a y  a  

c i v i l  p e n a l t y  o f  $100  f o r  t h e  f i r s t  d a y  t h e  a n n u a l  r e p o r t  i s  l a t e ,  and
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$10  f o r  e a c h  a d d i t i o n a l  d a y  t h e  r e p o r t  i s  l a t e .  I f  t h e  a n n u a l  r e p o r t  

i s  i n c o m p l e t e  w h e n  f i l e d ,  t h e  i n s u r e r  o r  a d j u s t e r  s h a l l  p a y  a  c i v i l  

p e n a l t y  o f  $ 1 , 0 0 0 .

* S e c .  2 9 .  AS 2 3 . 3 0 . 1 5 5  i s  am en d ed  b y  a d d i n g  n ew  s u b s e c t i o n s  t o  r e a d :

( n )  I f  t h e  e m p l o y e r  i s  s e l f - i n s u r e d  o r  u n i n s u r e d ,  t h e  r e q u i r e ­

m e n t s  o f  ( c )  a n d  (m) o f  t h i s  s e c t i o n  a p p l y  t o  t h e  e m p l o y e r .

( o )  The  b o a r d  s h a l l  p r o m p t l y  n o t i f y  t h e  d i v i s i o n  o f  i n s u r a n c e  i f  

t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  e m p l o y e r ' s  i n s u r e r  h a s  f r i v o l o u s l y  o r  

u n f a i r l y  c o n t r o v e r t e d  c o m p e n s a t i o n  d u e  u n d e r  t h i s  c h a p t e r .  A f t e r  

r e c e i v i n g  n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  i n s u r a n c e  s h a l l  

d e t e r m i n e  i f  t h e  i n s u r e r  h a s  c o m m i t t e d  a n  u n f a i r  c l a i m  s e t t l e m e n t  

p r a c t i c e  u n d e r  AS 2 1 . 3 6 . 1 2 5 .

( p )  When, a n  e m p l o y e r  p a y s  c o m p e n s a t i o n  d u e  u n d e r  t h i s  c h a p t e r  t o  

a n  e m p l o y e e  r e s i d i n g  i n  t h i s  s t a t e ,  t h e  p a y m e n t  m u s t  b e  made by  c h e c k  

o r  o t h e r  n e g o t i a b l e  i n s t r u m e n t  d raw n  on  f u n d s  d e p o s i t e d  i n  t h i s  s t a t e .

* S e c .  3 0 .  AS 2 3 . 3 0 . 1 7 5  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  2 3 . 3 0 . 1 7 5 .  RATES OF COMPENSATION. ( a )  The w e e k l y  r a t e  o f  

c o m p e n s a t i o n  f o r  d i s a b i l i t y  o r  d e a t h  may n o t  e x c e e d  $700 a n d  i n i t i a l l y  

may n o t  b e  l e s s  t h a n  $ 1 1 0 .  H o w ev e r ,  i f  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  

e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  a r e  l e s s  t h a n  $110  a  w eek  a s  com­

p u t e d  u n d e r  AS 2 3 . 3 0 . 2 2 0 ,  o r  l e s s  t h a n  $154 a  w e e k  i n  t h e  c a s e  o f  an  

e m p l o y e e  who h a s  f u r n i s h e d  d o c u m e n t a r y  p r o o f  o f  t h e  e m p l o y e e ' s  w a g e s ,  

i t  s h a l l  i s s u e  a n  o r d e r  a d j u s t i n g  t h e  w e e k l y  r a t e  o f  c o m p e n s a t i o n  t o  a 

r a t e  e q u a l  t o  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s .  I f  t h e  e m p l o y e r  

c a n  v e r i f y  t h a t  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  a r e  l e s s  t h a n  

$ 1 5 4 ,  t h e  e m p l o y e r  may a d j u s t  t h e  w e e k l y  r a t e  o f  c o m p e n s a t i o n  t o  a 

r a t e  e q u a l  t o  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  w i t h o u t  a n  o r d e r  

o f  t h e  b o a r d .  I f  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  a r e  g r e a t e r  

t h a n  $ 1 5 4 ,  b u t  80 p e r c e n t  o f  t h e  t . m p l o y e e ' s  s p e n d a b l e  w e e k l y  w ag es  i s  
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l e s s  t h a n  $ 1 5 4 ,  t h e  e m p l o y e e ' s  w e e k l y  r a t e  o f  c o m p e n s a t i o n  s h a l l  be  

$ 1 5 4 .  P r i o r  p a y m e n t s  made i n  e x c e s s  o f  t h e  a d j u s t e d  r a t e  s h a l l  b e  

d e d u c t e d  f r o m  t h e  u n p a i d  c o m p e n s a t i o n  i n  t h e  m a n n e r  t h e  b o a r d  d e t e r ­

m i n e s .  I n  any  c a s e ,  t h e  e m p l o y e r  s h a l l  p a y  t i m e l y  c o m p e n s a t i o n .

( b )  The f o l ? o w i n g  r u l e s  a p p l y  t o  b e n e f i t s  p a y a b l e  t o  r e c i p i e n t s  

n o t  r e s i d i n g  i n  t h e  s t a t e  a t  t h e  t i m e  c o m p e n s a t i o n  b e n e f i t s  a r e  p a y ­

a b l e  :

(1 )  t h e  w e e k l y  r a t e  o f  c o m p e n s a t i o n  s h a l l  b e  c a l c u l a t e d  by 

m u l t i p l y i n g  t h e  r e c i p i e n t ' s  w e e k l y  c o m p e n s a t i o n  r a t e  c a l c u l a t e d  u n d e r  

AS 2 3 . 3 0 . 1 8 0 ,  2 3 . 3 0 . 1 8 5 ,  2 3 . 3 0 . 1 9 0 ,  2 3 . 3 0 . 2 0 0 ,  o r  2 3 . 3 0 . 2 1 5 ,  b y  t h e  

r a t i o  o f  t h e  c o s t  o f  l i v i n g  o f  t h e  a r e a  i n  w h ic h  t h e  r e c i p i e n t  r e s i d e s  

t o  t h e  c o s t  o f  l i v i n g  i n  t h i s  s t a t e ;

(2 )  t h e  c a l c u l a t i o n  r e q u i r e d  b y  (1) o f  t h i s  s u b s e c t i o n  d o e s  

n o t  a p p l y  i f  t h e  r e c i p i e n t  i s  a b s e n t  f r o m  t h e  s t a t e  f o r  m e d i c a l  o r  r e ­

h a b i l i t a t i o n  s e r v i c e s  n o t  r e a s o n a b l y  a v a i l a b l e  i n  t h e  s t a t e ;

(3 )  i f  t h e  g r o s s  w e e k l y  e a r n i n g s  o f  t h e  r e c i p i e n t  a n d  t h e  

r e s u l t i n g  c o m p e n s a t i o n  r a t e  i s  d e t e r m i n e d  u n d e r  AS 2 3 . 3 0 . 2 2 0 ( a ) ( 2 ) ,  

t h e  c a l c u l a t i o n  r e q u i r e d  b y  t h i s  s u b s e c t i o n  a p p l i e s  o n l y  t o  t h e  p o r ­

t i o n  o f  t h e  r e c i p i e n t ' s  w e e k l y  c o m p e n s a t i o n  r a t e  a t t r i b u t a b l e  t o  w a g es  

e a r n e d  i n  t h e  s t a t e ;

(4 )  a p p l i c a t i o n  o f  t h i s  s u b s e c t i o n  may n o t  r e d u c e  t h e  

w e e k l y  c o m p e n s a t i o n  r a t e  t o  l e s s  t h a n  $154 a  w eek ,  e x c e p t  a s  p r o v i d e d  

i n  ( a )  o f  t h i s  s e c t i o n .

( c )  The b o a r d  s h a l l  p r o v i d e  b y  r e g u l a t i o n  f o r  t h e  d e t e r m i n a t i o n  

a n d  c o m p a r i s o n  o f  l i v i n g  c o s t s  f o r  t h i s  s t a t e  a n d  t h e  o t h e r  a r e a s  i n  

w h i c h  r e c i p i e n t s  r e s i d e  a n d  f o r  t h e  a n n u a l  r e d e t e r m i n a t i o n  a n d  com­

p a r i s o n  o f  t h e s e  c o s t s .

S e c ,  3 1 .  AS 2 3 . 3 0 . 1 8 0  i s  a m en d ed  t o  r e a d :

S e c .  2 3 . 3 0 . 1 8 0 .  PERMANENT TOTAL DISABILITY. I n  c a s e  o f  t o t a l
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d i s a b i l i t y  a d j u d g e d  t o  b e  p e r m a n e n t  80 p e r c e n t  o f  t h e  i n j u r e d  em­

p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  s h a l l  b e  p a i d  t o  t h e  e m p l o y e e  d u r i n g  

t h e  c o n t i n u a n c e  o f  t h e  t o t a l  d i s a b i l i t y .  I f  a  p e r m a n e n t  p a r t i a l  

d i s a b i l i t y  a w a rd  h a s  b e e n  made  b e f o r e  a  p e r m a n e n t  t o t a l  d i s a b i l i t y  

d e t e r m i n a t i o n ,  p e r m a n e n t  t o t a l  d i s a b i l i t y  b e n e f i t s  m u s t  b e  r e d u c e d  by  

t h e  a m o u n t  o f  t h e  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  a w a r d ,  a d j u s t e d  f o r

i n f l a t i o n ,  i n  a  m a n n e r  d e t e r m i n e d  b y  t h e  b o a r d .  L o s s  o f  b o t h  h a n d s ,  

o r  b o t h  a r m s ,  o r  b o t h  f e e t ,  o r  b o t h  l e g s ,  o r  b o t h  e y e s ,  o r  o f  a n y  two 

o f  t h e m ,  i n  t h e  a b s e n c e  o f  c o n c l u s i v e  p r o o f  t o  t h e  c o n t r a r y ,  c o n s t i ­

t u t e s  p e r m a n e n t  t o t a l  d i s a b i l i t y .  I n  a l l  o t h e r  c a s e s  p e r m a n e n t  t o t a l  

d i s a b i l i t y  i s  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  f a c t s .  I n  m a k i n g  t h i s  

d e t e r m i n a t i o n  t h e  m a r k e t  f o r  t h e  e m p l o y e e ' s  s e r v i c e s  s h a l l  b e

( 1 )  a r e a  o f  r e s i d e n c e ;

( 2 )  a r e a  o f  l a s t  e m p l o y m e n t ;

( 3 )  t h e  s t a t e  o f  r e s i d e n c e ;  a n d

( 4 )  t h e  S t a t e  o f  A l a s k a .

* S e c .  3 2 .  AS 2 3 . 3 0 . 1 8 0  i s  am en d ed  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

( b )  F a i l u r e  t o  a c h i e v e  r e m u n e r a t i v e  e m p l o y a b i l i t y  a s  d e f i n e d  i n  

AS 2 3 . 3 0 . 0 4 1 ( p )  does  n o t ,  b y  i t s e l f ,  c o n s t i t u t e  p e r m a n e n t  t o t a l  d i s ­

a b i l i t y .

*  S e c .  3 3 .  AS 2 3 . 3 0 . 1 8 5  i s  am en d ed  t o  r e a d :

S e c .  2 3 . 3 0 . 1 8 5 .  COMPENSATION FOR TEMPORARY TOTAL D IS A B IL IT Y .  I n  

c a s e  o f  d i s a b i l i t y  t o t a l  i n  c h a r a c t e r  b u t  t e m p o r a r y  i n  q u a l i t y ,  80 

p e r c e n t  o f  t h e  i n j u r e d  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  s h a l l  b e  p a i d  

t o  t h e  e m p l o y e e  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y .  T e m p o r a r y  

t o t a l  d i s a b i l i t y  b e n e f i t s  may n o t  b e  p a i d  f o r  a n y  p e r i o d  o f  d i s a b i l i t y  

o c c u r r i n g  a f t e r  t h e  d a t e  o f  m e d i c a l  s t a b i l i t y .

* S e c .  3 4 .  AS 2 3 . 3 0 . 1 9 0  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  2 3 . 3 0 . 1 9 0 .  COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT.
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( a )  I n  c a s e  o f  i m p a i r m e n t  p a r t i a l  i n  c h a r a c t e r  b u t  p e r m a n e n t  i n  

q u a l i t y ,  a n d  n o t  r e s u l t i n g  i n  p e r m a n e n t  t o t a l  d i s a b i l i t y ,  t h e  com pen­

s a t i o n  i s  $ 1 3 5 , 0 0 0  m u l t i p l i e d  b y  t h e  e m p l o y e e ' s  p e r c e n t a g e  o f  p e r m a ­

n e n t  i m p a i r m e n t  o f  t h e  w h o l e  p e r s o n .  T h e  p e r c e n t a g e  o f  p e r m a n e n t  

i m p a i r m e n t  o f  t h e  w h o le  p e r s o n  i s  t h e  p e r c e n t a g e  o f  i m p a i r m e n t  t o  t h e  

p a r t i c u l a r  b o d y  p a r t ,  s y s t e m ,  o r  f u n c t i o n  . c o n v e r t e d  t o  t h e  p e r c e n t a g e  

o f  i m p a i r m e n t  t o  t h e  w h o l e  p e r s o n  a s  p r o v i d e d  u n d e r  ( b )  o f  t h i s  s e c ­

t i o n .  The  c o m p e n s a t i o n  i s  p a y a b l e  i n  a  s i n g l e  lump s u m ,  e x c e p t  a s  

o t h e r w i s e  p r o v i d e d  i n  AS 2 3 . 3 0 . 0 4 1 ,  b u t  t h e  c o m p e n s a t i o n  may n o t  b e  

d i s c o u n t e d  f o r  a n y  p r e s e n t  v a l u e  c o n s i d e r a t i o n s .

( b )  A l l  d e t e r m i n a t i o n s  o f  t h e  e x i s t e n c e  a n d  d e g r e e  o f  p e r m a n e n t  

i m p a i r m e n t  s h a l l  b e  made s t r i c t l y  a n d  s o l e l y  u n d e r  t h e  w h o l e  p e r s o n  

d e t e r m i n a t i o n  a s  s e t  o u t  i n  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  G u i d e s  t o  

t h e  E v a l u a t i o n  o f  P e r m a n e n t  I m p a i r m e n t ,  e x c e p t  t h a t  a n  i m p a i r m e n t  

r a t i n g  may n o t  b e  r o u n d e d  t c  t h e  n e x t  f i v e  p e r c e n t .  T h e  b o a r d  s h a l l  

a d o p t  a  s u p p l e m e n t a r y  r e c o g n i z e d  s c h e d u l e  f o r  i n j u r i e s  t h a t  c a n n o t  b e  

r a t e d  b y  u s e  o f  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  G u i d e s .

( c )  T h e  i m p a i r m e n t  r a t i n g  d e t e r m i n e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  

s h a l l  b e  r e d u c e d  b y  a  p e r m a n e n t  i m p a i r m e n t  t h a t  e x i s t e d  b e f o r e  t h e  

c o m p e n s a b l e  i n j u r y .  I f  t h e  c o m b i n a t i o n  o f  a  p r i o r  i m p a i r m e n t  r a t i n g  

a n d  a  r a t i n g  u n d e r  ( a )  o f  t h i s  s e c t i o n  w o u l d  r e s u l t  i n  t h e  e m p l o y e e  

b e i n g  c o n s i d e r e d  p e r m a n e n t l y  t o t a l l y  d i s a b l e d ,  t h e  p r i o r  r a t i n g  d o e s  

n o t  n e g a t e  a  f i n d i n g  o f  p e r m a n e n t  t o t a l  d i s a b i l i t y .

* S e c .  3 5 .  AS 2 3 . 3 0 . 2 0 0  i s  a m e n d e d  t o  r e a d :

S e c .  2 3 . 3 0 . 2 0 0 .  TEMPORARY PARTIAL DISABILITY.  I n  c a s e  o f  t e m p o ­

r a r y  p a r t i a l  d i s a b i l i t y  r e s u l t i n g  i n  d e c r e a s e  o f  e a r n i n g  c a p a c i t y  t h e  

c o m p e n s a t i o n  s h a l l  b e  80 p e r c e n t  o f  t h e  d i f f e r e n c e  b e t w e e n  t h e  i n j u r e d  

e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e s  b e f o r e  t h e  i n j u r y  a n d  t h e  w a g e -  

e a r n i n g  c a p a c i t y  o f  t h e  e m p l o y e e  a f t e r  t h e  i n j u r y  i n  t h e  same o r
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a n o t h e r  e m p l o y m e n t ,  t o  b e  p a i d  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i ­

t y ,  b u t  n o t  t o  b e  p a i d  f o r  m o re  t h a n  f i v e  y e a r s .  T e m p o r a r y  p a r t i a l  

d i s a b i l i t y  b e n e f i t s  may n o t  b e  p a i d  f o r  a  p e r i o d  o f  d i s a b i l i t y  o c c u r ­

r i n g  a f t e r  t h e  d a t e  o f  m e d i c a l  s t a b i l i t y .

* S e c .  3 6 .  AS 2 3 . 3 0 . 2 0 0  i s  am ended  by  a d d i n g  a  new  s u b s e c t i o n  t o  r e a d :

( b )  The  w a g e - e a r n i n g  c a p a c i t y  o f  a n  i n j u r e d  e m p l o y e e  i s  d e t e r ­

m i n e d  b y  t h e  a c t u a l  s p e n d a b l e  w e e k l y  w age  o f  t h e  e m p l o y e e  i f  t h e  

a c t u a l  s p e n d a b l e  w e e k l y  wage  f a i r l y  a n d  r e a s o n a b l y  r e p r e s e n t s  t h e  

w a g e - e a r n i n g  c a p a c i t y  o f  t h e  e m p l o y e e .  The b o a r d  m ay ,  i n  t h e  i n t e r e s t  

o f  j u s t i c e ,  f i x  t h e  w a g e - e a r n i n g  c a p a c i t y  t h a t  i s  r e a s o n a b l e ,  h a v i n g  

d u e  r e g a r d  t o  t h e  n a t u r e  o f  t h e  i n j u r y ,  t h e  d e g r e e  o f  p h y s i c a l  i m p a i r ­

m e n t ,  t h e  u s u a l  e m p l o y m e n t ,  a n d  o t h e r  f a c t o r s  o r  c i r c u m s t a n c e s  i n  t h e  

c a s e  t h a t  may a f f e c t  t h e  c a p a c i t y  o f  t h e  e m p l o y e e  t o  e a r n  w a g e s  i n  a 

d i s a b l e d  c o n d i t i o n ,  i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  a s  i t  may 

n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .

*  S e c .  3 7 .  AS 2 3 . 3 0 . 2 2 0 ( a )  i s  am ended  t o  r e a d :

( a )  The  s p e n d a b l e  w e e k l y  w age  o f  a n  i n j u r e d  e m p l o y e e  a t  t h e  t im e  

o f  a n  i n j u r y  i s  t h e  b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  I t  i s  t h e  

e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  m in u s  p a y r o l l  t a x  d e d u c t i o n s .  The 

g r o s s  w e e k l y  e a r n i n g s  s h a l l  b e  c a l c u l a t e d  a s  f o l l o w s :

( 1 )  T h e  g r o s s  w e e k l y  e a r n i n g s  a r e  c o m p u t e d  b y  d i v i d i n g  by 

100 t h e  g r o s s  e a r n i n g s  o f  t h e  e m p lo y e e  i n  t h e  tw o  c a l e n d a r  y e a r s  

i m m e d i a t e l y  p r e c e d i n g  t h e  i n j u r y .

( 2 )  I f  t h e  e m p l o y e e  w as  a b s e n t  f r o m  t h e  l a b o r  m a r k e t  f o r  18 

m o n t h s  o r  m o re  o f  t h e  two c a l e n d a r  y e a r s  p r e c e d i n g  t h e  i n j u r y  [ THE 

BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE TIME OF THE 

INJURY CANNOT BE FAIRLY CALCULATED UNDER ( 1 )  OF THIS SUBSECTION], t h e  

b o a r d  s h a l l  [MAY] d e t e r m i n e  t h e  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  f o r  

c a l c u l a t i n g  c o m p e n s a t i o n  b y  c o n s i d e r i n g  t h e  n a t u r e  o f  t h e  e m p l o y e e ' s
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w o r k  a n d  w o r k  h i s t o r y , b u t  c o m p e n s a t i o n  may n o t  e x c e e d  t h e  e m p l o y e e ' s  

p r o j e c t e d  g r o s s  w e e k l y  e a r n i n g s  a t  t h e  t i m e  o f  i n j u r y .

( 3 )  I f  a n  e m p l o y e e  when  i n j u r e d  i s  a  m i n o r ,  a n  a p p r e n t i c e ,

o r  a  t r a i n e e  i n  a  f o r m a l  t r a i n i n g  p r o g r a m , a s  d e t e r m i n e d  b y  t h e  b o a r d ,

w h o s e  w a g e s  u n d e r  n o r m a l  c o n d i t i o n s  . j l d  i n c r e a s e  d u r i n g  t h e  p e r i o d

o f  d i s a b i l i t y ,  t h e  p r o j e c t e d  i n c r e a s e  may b e  c o n s i d e r e d  b y  t h e  b o a r d

i n  c o m p u t i n g  t h e  g r o s s  w e e k l y  e a r n i n g s  o f  t h e  e m p l o y e e .

( 4 )  I f  t h e  e m p l o y e e  i s  i n j u r e d  w h i l e  p e r f o r m i n g  d u t i e s  as  a  

v o l u n t e e r  a m b u l a n c e  a t t e n d a n t ,  p o l i c e m a n ,  o r  f i r e m a n ,  t h e  g r o s s  w e e k l y  

e a r n i n g s  f o r  c a l c u l a t i n g  c o m p e n s a t i o n  s h a l l  b e  t h e  min imum g r o s s  

w e e k l y  e a r n i n g s  p a i d  a  f u l l - t i m e  a m b u l a n c e  a t t e n d a n t ,  p o l i c e m a n ,  o r  

f i r e m a n  e m p l o y e d  i n  t h e  p o l i t i c a l  s u b d i v i s i o n  w h e r e  t h e  i n j u r y  o c ­

c u r r e d ,  o r ,  i f  t h e  p o l i t i c a l  s u b d i v i s i o n  h a s  f u l l - t i m e  a m b u l a n c e  

a t t e n d a n t s ,  p o l i c e m e n ,  o r  f i r e m e n ,  a t  a  r e a s o n a b l e  f i g u r e  p r e v i o u s l y  

s e t  b y  t h e  p o l i t i c a l  s u b d i v i s i o n  t o  make t h i s  d e t e r m i n a t i o n  b u t  i n  no  

c a s e  may t h e  g r o s s  w e e k l y  e a r n i n g s  f o r  c a l c u l a t i n g  c o m p e n s a t i o n  b e  

l e s s  t h a n  t h e  min imum wage  c o m p u t e d  o n  t h e  b a s i s  o f  40 h o u r s  w o r k  p e r  

w e e k .

* S e c .  3 8 .  AS 2 3 . 3 0 . 2 2 5  i s  a m en d e d  by  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( c )  I f  e m p l o y e r  c o n t r i b u t i o n s  t o  a  q u a l i f i e d  p e n s i o n  o r  p r o f i t  

s h a r i n g  p l a n  h a v e  b e e n  i n c l u d e d  i n  t h e  d e t e r m i n a t i o n  o f  g r o s s  e a r n i n g s  

a n d  t h e  e m p l o y e e  i s  r e c e i v i n g  p e n s i o n  o r  p r o f i t  s h a r i n g  p a y m e n t s ,  

w e e k l y  c o m p e n s a t i o n  b e n e f i t s  p a y a b l e  u n d e r  t h i s  c h a p t e r  s h a l l  b e  

r e d u c e d  b y  t h e  a m o u n t  p a i d  o r  p a y a b l e  t o  t h e  i n j u r e d  w o r k e r  u n d e r  t h e  

p l a n  f o r  a n y  w e ek  o r  w e e k s  d u r i n g  w h i c h  c o m p e n s a t i o n  b e n e f i t s  a r e  a l s o  

p a y a b l e .  T h e  a m o u n t  o f  t h e  r e d u c t i o n  may n o t  i n  a n y  w e e k  e x c e e d  t h e  

i n c r e a s e  i n  w e e k l y  c o m p e n s a t i o n  b e n e f i t s  b r o u g h t  a b o u t  b y  t h e  i n c l u ­

s i o n  o f  e m p l o y e r  c o n t r i b u t i o n s  t o  a  q u a l i f i e d  p e n s i o n  o r  p r o f i t  s h a r ­

i n g  p l a n  i n  t h e  d e t e r m i n a t i o n  o f  g r o s s  e a r n i n g s .

- 2 9 -  HCS CSSB 3 2 2 ( J u d )



I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

* S e c .  3 9 .  AS 2 3 . 3 0 . 2 4 4  i s  a m en d e d  t o  r e a d :

w 2C. 2 3 . 3 0 . 2 4 4 .  CIVIL DEFENSE AND DISASTER RELIEF FORCES AS

STATE EMPLOYEES. A r e s i d e n t  o f  A l a s k a  t e m p o r a r i l y  e n g a g e d  i n  a  c i v i l  

d e f e n s e  o r  d i s a s t e r  r e l i e f  f u n c t i o n  i n  a n o t h e r  s t a t e  o r  c o u n t r y  u n d e r  

[THE PROVISION OF] AS 2 6 . 2 3 . 1 3 0  o r  a s  a  v o l u n t e e r  i n  t h i s  s t a t e  i s  

c o n s i d e r e d  a n  e m p l o y e e  o f  t h e  s t a t e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

*  S e c .  4 0 .  AS 2 3 . 3 0  i s  am ended  b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

S e c .  2 3 . 3 0 . 2 4 7 .  DISCRIMINATION PROHIBITED. ( a )  An e m p l o y e r  may 

n o t  d i s c r i m i n a t e  i n  h i r i n g ,  p r o m o t i o n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c ­

t i c e s  a g a i n s t  a n  e m p l o y e e  who h a s  i n  g o o d  f a i t h  f i l e d  a  c l a i m  f o r  o r  

r e c e i v e d  b e n e f i t s  u n d e r  t h i s  c h a p t e r .  An e m p l o y e r  who v i o l a t e s  t h i s  

s e c t i o n  i s  l i a b l e  t o  t h e  e m p l o y e e  f o r  d am ag es  t o  b e  a s s e s s e d  b y  t h e  

c o u r t  i n  a  p r i v a t e  c i v i l  a c t i o n .

( b )  T h i s  s e c t i o n  may n o t  b e  c o n s t r u e d  t o  p r e v e n t  a n  e m p l o y e r  

f r o m  b a s i n g  h i r i n g ,  p r o m o t i o n ,  o r  r e t e n t i o n  p o l i c i e s  o r  p r a c t i c e s  on  

c o n s i d e r a t i o n s  o f  t h e  e m p l o y e e ' s  s a f e t y  p r a c t i c e s  o r  t h e  e m p l o y e e ' s  

p h y s i c a l  a n d  m e n t a l  a b i l i t i e s ;  n o r  may t h i s  s e c t i o n  b e  c o n s t r u e d  s o  a s  

t o  c r e a t e  e m p lo y m e n t  r i g h t s  n o t  o t h e r w i s e  i n  e x i s t e n c e .

( c )  T h i s  s e c t i o n  may n o t  b e  c o n s t r u e d  t o  p r o h i b i t  a n  e m p l o y e r  

f r o m  r e q u i r i n g  a  p r o s p e c t i v e  e m p l o y e e  t o  f i l l  o u t  a  p r e e m p l o y m e n t  

q u e s t i o n n a i r e  o r  a p p l i c a t i o n  r e g a r d i n g  t h e  p e r s o n ' s  p r i o r  h e a l t h  o r  

d i s a b i l i t y  h i s t o r y  a s  l o n g  a s  i t  i s  m e a n t  t o  e i t h e r  d o c u m e n t  w r i t t e n  

n o t i c e  f o r  s e c o n d  i n j u r y  f u n d  r e i m b u r s e m e n t  u n d e r  AS 2 3 . 3 0 . 2 0 5 ( c )  o r  

t o  d e t e r m i n e  w h e t h e r  t h e  e m p l o y e e  h a s  t h e  p h y s i c a l  o r  m e n t a l  c a p a c i t y  

t o  m e e t  t h e  d o c u m e n t e d  p h y s i c a l  o r  m e n t a l  dem ands  o f  t h e  w o r k .

* S e c .  4 1 .  AS 2 3 . 3 0 . 2 6 5 ( 1 5 )  i s  am ended  t o  r e a d :

( 1 5 )  " g r o s s  e a r n i n g s "  m ean s  p e r i o d i c  p a y m e n t s ,  b y  a n  em­

p l o y e r  t o  a n  e m p l o y e e  f o r  e m p lo y m e n t  b e f o r e  a n y  a u t h o r i z e d  o r  l a w f u l l y  

r e q u i r e d  d e d u c t i o n  o r  w i t h h o l d i n g  o f  money b y  t h e  e m p l o y e r ,  i n c l u d i n g  
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c o m p e n s a t i o n  t h a t  i s  d e f e r r e d  a t  t h e  o p t i o n  o f  t h e  e m p l o y e e ,  and  

e x c l u d i n g  i r r e g u l a r  b o n u s e s ,  r e i m b u r s e m e n t  o f  e x p e n s e s ,  e x p e n s e  a l l o w ­

a n c e s ,  a n d  a n y  b e n e f i t  o r  p a y m e n t  t o  t h e  e m p l o y e e  t h a t  i s  n o t  f u l l y  

t a x a b l e  t o  t h e  e m p l o y e e  d u r i n g  t h e  p a y  p e r i o d ,  e x c e p t  t h a t  t h e  t o t a l  

a m o u n t  o f  c o n t r i b u t i r n s  m ade  b y  an  e m p l o y e r  t o  a  q u a l i f i e d  p e n s i o n  o r  

p r o f i t  s h a r i n g  p l a n  d u r i n g  t h e  two p l a n  y e a r s  p r e c e d i n g  t h e  i n j u r y ,  

m u l t i p l i e d  by  t h e  p e r c e n t a g e  o f  t h e  e m p l o y e e ' s  v e s t e d  i n t e r e s t  i n  t h e  

p l a n  a t  t h e  t i m e  o f  i n j u r y ,  s h a l l  b e  i n c l u d e d  i n  t h e  d e t e r m i n a t i o n  o f  

g r o s s  e a r n i n g s ; t h e  v a l u e  o f  ro o m  a n d  b o a r d  i f  t a x a b l e  t o  t h e  e m p l o y e e  

may b e  c o n s i d e r e d  i n  d e t e r m i n i n g  g r o s s  e a r n i n g s ;  h o w e v e r ,  t h e  v a l u e  o f  

ro o m  a n d  b o a r d  t h a t  w o u l d  r a i s e  a n  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g
I

a b o v e  t h e  s t a t e  [ALASKA] a v e r a g e  w e e k l y  w age  a t  t h e  t i m e  o f  i n j u r y  may 

n o t  b e  c o n s i d e r e d ;

* S e c .  4 2 .  AS 2 3 . 3 0 . 2 6 5 ( 1 7 )  i s  am ended  t o  r e a d :

(17 )  " i n j u r y "  m e a n s  a c c i d e n t a l  i n j u r y  o r  d e a t h  a r i s i n g  o u t  

o f  a n d  i n  t h e  c o u r s e  o f  e m p l o y m e n t ,  a n d  a n  o c c u p a t i o n a l  d i s e a s e  o r  

i n f e c t i o n  w h i c h  a r i s e s  n a t u r a l l y  o u t  o f  t h e  e m p lo y m e n t  o r  w h i c h  n a t u ­

r a l l y  o r  u n a v o i d a b l y  r e s u l t s  f r o m  a n  a c c i d e n t a l  i n j u r y ;  " i n j u r y "  [ ,  

AND] i n c l u d e s  b r e a k a g e  o r  d am ag e  t o  e y e g l a s s e s ,  h e a r i n g  a i d s ,  d e n ­

t u r e s ,  o r  an y  p r o s t h e t i c  d e v i c e s  w h i c h  f u n c t i o n  a s  p a r t  o f  t h e  b o d y  

a n d  f u r t h e r  i n c l u d e s  a n  i n j u r y  c a u s e d  b y  t h e  w i l f u l  a c t  o f  a  t h i r d  

p e r s o n  d i r e c t e d  a g a i n s t  a n  e m p l o y e e  b e c a u s e  o f  t h e  e m p l o y m e n t ; " i n ­

j u r y "  d o e s  n o t  i n c l u d e  m e n t a l  i n j u r y  c a u s e d  b y  m e n t a l  s t r e s s  u n l e s s  i t  

i s  e s t a b l i s h e d  t h a t  (A) t h e  w o r k  s t r e s s  was  e x t r a o r d i n a r y  a n d  u n u s u a l  

i n  c o m p a r i s o n  t o  p r e s s u r e s  a n d  t e n s i o n s  e x p e r i e n c e d  b y  i n d i v i d u a l s  i n  

a  c o m p a r a b l e  w o rk  e n v i r o n m e n t ,  a n d  (B) t h e  w o r k  s t r e s s  w as  t h e  p r e d o m ­

i n a n t  c a u s e  o f  t h e  m e n t a l  i n j u r y ;  t h e  a m o u n t  o f  w o r k  s t r e s s  s h a l l  be  

m e a s u r e d  b y  a c t u a l  e v e n t s ;  a  m e n t a l  i n j u r y  i s  n o t  c o n s i d e r e d  t o  a r i s e  

o u t  o f  a n d  i n  t h e  c o u r s e  o f  e m p l o y m e n t  i f  i t  r e s u l t s  f r o m  a  d i s c i p l i n -
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a r y  a c t i o n ,  w o r k  e v a l u a t i o n ,  j o b  t r a n s f e r ,  l a y o f f ,  d e m o t i o n ,  t e r m i n a ­

t i o n  o r  s i m i l a r  a c t i o n ,  t a k e n  i n  g o o d  f a i t h  b y  t h e  e m p l o y e r ;

* S e c .  A3. AS 2 3 . 3 0 . 2 6 5  i s  a m en d ed  by  a d d i n g  a  new p a r a g r a p h  t o  r e a d :

(3A) " m e d i c a l  s t a b i l i t y "  m e an s  t h e  d a t e  a f t e r  w h i c h  f u r t h e r  

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  f r o m  t h e  e f f e c t s  o f  t h e  c o m p e n s a b l e  

i n j u r y  i s  n o t  r e a s o n a b l y  e x p e c t e d  t o  r e s u l t  f r o m  a d d i t i o n a l  m e d i c a l  

c a r e  o r  t r e a t m e n t ,  n o t w i t h s t a n d i n g  t h e  p o s s i b l e  n e e d  f o r  a d d i t i o n a l  

m e d i c a l  c a r e  o r  t h e  p o s s i b i l i t y  o f  i m p r o v e m e n t  o r  d e t e r i o r a t i o n  r e ­

s u l t i n g  f r o m  t h e  p a s s a g e  o f  t i m e ;  m e d i c a l  s t a b i l i t y  s h a l l  b e  p r e s u m e d  

i n  t h e  a b s e n c e  o f  o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  f o r  a  p e r i o d  o f  

A5 d a y s ;  t h i s  p r e s u m p t i o n  may b e  r e b u t t e d  b y  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e .

* S e c .  AA, AS 2 3 . 3 0 . 2 1 0  a n d  2 3 . 3 0 . 2 6 5 ( 2 8 )  a r e  r e p e a l e d .

* S e c .  A5 . TRANSITIONAL PROVISIONS. N o t w i t h s t a n d i n g  AS 2 3 . 3 0 . 0 A 0 ( b ) , 

a s  a m e n d e d  b y  s e c .  8 o f  t h i s  A c t ,  a n d  AS 2 3 . 3 0 .  1 5 5 ( m ) , a s  a m e n d e d  by  

s e c .  28 o f  t h i s  A c t ,  on  o r  b e f o r e  M a r c h  1 , 1 9 89 ,  e a c h  e m p l o y e r  t h a t  i s  

s u b j e c t  t o  t h o s e  s e c t i o n s  s h a l l  f i l e  a  r e p o r t  a n d  make t h e  a p p r o p r i a t e  

c o n t r i b u t i o n  f o r  a l l  c l a i m s  e x i s t i n g  a s  o f  D e ce m b e r  3 1 ,  1 9 8 8 .  T h e  p e r i o d  

c o v e r e d  i n  t h e  r e p o r t  s h a l l  b e  f r o m  t h e  dc. :e o f  t h e  t e r m i n a t i o n  r e p o r t  o r  

t h e  l a s t  a n n i v e r s a r y  r e p o r t  f i l e d ,  i f  o n e  h a s  b e e n  f i l e d ,  t h r o u g h  

D e c e m b e r  3 1 ,  1988 .

* S e c .  A 6 . TEMPORARY RATE REDUCTION; FUTURE FILINGS.  ( a )  N o t w i t h ­

s t a n d i n g  AS 2 1 . 3 9 . 0 3 0 ,  a n  i n s u r e r  p r o v i d i n g  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  

i n  t h e  s t a t e  s h a l l  p r o v i d e  a t  l e a s t  a  s i x  p e r c e n t  r e d u c t i o n  i n  t h e  p r e m iu m  

r a t e  c h a r g e d  w i t h i n  t h e  s t a t e  f o r  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e ,  f o r  t h e  

p e r i o d  b e g i n n i n g  J u l y  1,  1 9 8 8 ,  a n d  e n d i n g  J a n u a r y  1,  1 9 9 0 .

( b )  R a t e  f i l i n g s  made a f t e r  D e c e m b e r  3 1 ,  1 9 88 ,  m u s t  f u l l y  r e f l e c t  t h e  

l e g a l  e f f e c t  o f  c h a n g e s  made  t o  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m  b y  t h i s  

A c t .

HCS CSSB 3 2 2 (Ju d ) -3 2 -
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* S e c .  4 7 .  TRANSITIONAL PROVISION. N o t w i t h s t a n d i n g  AS 2 3 . 3 0 . 0 4 1 ( p ) , a s  

e n a c t e d  b y  s e c .  10 o f  t h i s  A c t ,  f o r  t h e  p e r i o d  f r o m  J u l y  1 , 1 9 8 8 ,  u n t i l  

J u n e  3 0 ,  1 9 8 9 ,  t h e  t e r m  " r e h a b i l i t a t i o n  s p e c i a l i s t "  a s  u s e d  i n  AS 2 3 . 3 0 . 0 4 1  

i n c l u d e s  a  p e r s o n  who was  a c t i v e l y  e m p l o y e d  f o r  a t  l e a s t  o n e  y e a r  b e f o r e  

J u n e  3 0 ,  1 9 8 8 ,  i n  p r o v i d i n g  r e h a b i l i t a t i o n  s e r v i c e s  t o  a n  i n j u r e d  w o r k e r  

r e c e i v i n g  b e n e f i t s  u n d e r  AS 2 3 . 3 0 .

* S e c .  4 8 .  APPLICABILITY. E x c e p t  f o r  s e c s .  8 ,  2 5 ,  2 8 ,  2 9 ,  4 2 ,  a n d  46

o f  t h i s  A c t ,  t h i s  A c t  a p p l i e s  o n l y  t o  i n j u r i e s  s u s t a i n e d  on  o r  a f t e r

J u l y  1 ,  1 9 8 8 .

* S e c .  4 9 .  S e c t i o n  42 o f  t h i s  A c t  a p p l i e s  t o  i n j u r i e s  s u s t a i n e d  on  o r

a f t e r  t h e  e f f e c t i v e  d a t e  o f  s e c .  42 o f  t h i s  A c t .
I

* S e c .  5 0 .  S e c t i o n s  42 a n d  49 o f  t h i s  A c t  t a k e  e f f e c t  i m m e d i a t e l y  u n d e r  

AS 0 1 . 1 0 . 0 7 0 ( c ) .
|

* S e c .  5 1 .  S e c t i o n s  1 -  4 1 ,  a n d  43 -  48 o f  t h i s  A c t  t a k e  e f f e c t  J u l y  1, 

1 9 8 8 .

;

i
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

R E P R E S E N T A T I V E  D A V E  D O N L E Y ,  C H A I R M A N

-  ---------------------  „ --- l l u  i  D L n  I i U M
Comparat i ve Ana l y s i s  - House Tnd Senate B i l l s  

r epa red  by the House Labor and Commerce Committee 
Feb rua ry  23 ,  1988

ISSUE MB 352/SB 322 CURRENT LAW PUBLIC TESTIMONY CS SB 322 ( L&C) '
i l L .  Sid add cil 
-QL_eyidence 
to uphold a 
Board d e c is io n

"Any evidence" standard set in 
AS 2 3 . 3 0 . (b) under L e g i s l a t i v e  
i n t e n t  language in Sect ion 1.

"S u b s ta n t ia l  ev idence" Several p a r t i c i p a n t s  argued tha t  I lie 
"any ev idence" standard was tno broad 
and should be amended to read "i iny r e a ­
sonable"  or "preponderance of  ev idence".

The "any evidence" standard Is chang­
ed to provide that a Board's decision 
Is conclusive "unless the court finds 
that a reasonable person cnuld not

(2)  Ad ius t Adjus ts  b e n e f i t s  f o r  workers by Adjus ts  b e n e f i t s  f o r  workers
......................................  ; \ have reached the conclusion made by 

the Board".

b e n e f i t s  bym L the cos t  of  l i v i n g  (COLA) f o r  
t h e i r  area of res idence

by a formula based on the 
d i f f e r e n c e  between the h ou r ly  
wage in Alaska vs the h ou r l y  
wage f o r  the same k ind  o f  
work In another  s t a t e .

t h i s  change may have c o n s t i t u t i o n a l  p ro b ­
lems, p a r t i c u l a r l y  s ince  a r e l i a b l e  source 
of  in formaton about the COLA by s la te s  is 
hard to o b ta in .  G e n e ra l l y ,  tes t imony f a v o r ­
ed t h i s  change-

Legislative Intent language In Sec­
tion 1. is amended to Include the 
word "fair" under the purposes for 
which the workers' compensation pro­
gram was created.

1 3 ]  Board
estaBTTslieH
TLsLoOrs.-

I ders

Hoard e s ta b l i s h e s  and ma in ta ins  
a l i s t  o f  h ea l th  care p ro v id e rs  
and may choose p ro v id e rs  on a 
r o t a t i n g  basis  to conduct IHE's 
and o th e r  se rv ic es  at the re-  
quest  o f  the Board.______________

Heal th care p ro v id e rs  p icked 
a t  random by e m p lo y e r / i n ­
s u r e r ,  employee, or by the 
Board.

Some p a r t i c i p a n t s  expressed concern tha t  
some p ro v id e rs  may be " b l a c k - b a l l e d "  from 
the l i s t  and have no recourse to address 
t h e i r  gr ievance under t h i s  se c t io n .

i l l  J i e u o r t  log 
-ftf-Bclsrliaz
I s t l n g  i n j u r y

AS 2 3 . 30.020(b)  denies b e n e f i t s  
to a worker who "k n o w l in g ly  makes 
a fa l s e  s ta tement"  about a p re ­
e x i s t i n g  I n j u r y  and the employer 
(1) depends on th a t  s tatement in 
h i r i n g  and (2) tite p r i o r  i n j u r y  
lias a causal r e l a t i o n s h i p  to the 
second i n j u r y .

Current  law is  s i l e n t  on t h i s  
p a r t i c u l a r  c i rcumstance a l ­
though there is  a general  
p r o h i b i t i o n  in AS 23.30.250 
tha t  makes i t  a fe lon y  ( p e r ­
j u r y )  f o r  anyone to make a * 
fa l s e  or m is le ad in g  statement  
fo r  the purposes o f  o b t a in in g  
or denying a worke rs '  comp 
bene f i t .

I he re  was some tes t imony th a t  a worker may 
make a fa l s e  statement through omission or 
misunderstanding and l a t e r  he denipd bene­
f i t s .  Genera l ly  t h i s  a d d i t i o n  was supported 
because an employer has to have the i n f o r ­
mat ion to meet r e p o r t i n g  re<|uirumonls under 
the second i n j u r y  fund.
Fairbanks Uni ted supported t h i s  change but 
suggested (1) tha t  a standardized  form be 
used, (2)  adding p ro v is io n s  f o r  making a 1 
prompt d e te rm ina t io n  as to whether f raud 1 
was committed and (3)  th a t  an employer 
have immunity from c i v i l  l i a b i l i t y  from 
a worker denied b e n e f i t s  under (b ) .

AS 23.30.005(h) Is amended to change 
"nay" to "shall", thus requiring the 
Board to establish the list of pro­
viders.

AS 23.30.005 (m) is amended to change 
"shn11" Immediately adopt new 
^regular Ions" to "may".

A new Section 5 (AS 23.30.025) is 
added to provide that any "all 
states' rider' on a workers' comp­
ensation policy issued from another 
state must designate whether Alaska 
is one of the states covered by the 
rider and the report mu6t be sub­
mitted to the Department of Labor 
under AS 23.30.085. (Upon receipt of 
the report, DOL could to refuse to 
recognize a policy if the rates paid 
by the eraployer/firm are not adequate 
for Alaska coverage.) Sec I5 under 
"OTHER ISSUES".

A new Section 6 (AS 23.30.030) is ad­
ded to provide that a premium paid 
for insurance may be paid semi­
annually i f  requested by the insured 
and i f  the annual policy is $2,000 or 
more and requires the insurer to 
noti fy the insured of this provision.
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S e lec t ion  
o f  Rehab Serv. 
AdminIst ra to r

Ro ta t ing  
r o s t e r  fo r  
s e le c t i o n !

E l i g i b i l ­
i t y  f o r  rehab 
serv ices

AS 2J.3U.04 l  (a)  Board se le c ts  a 
Reemployment Serv ices A d m in is t ra ­
t o r  (RSn) to (b j  per for in func t io ns  
o u t l i n e d  in paragraphs (1 through 4) 
i n c lu d in g :  enforcement  of re g u la ­
t i o n s ,  recommending re g u la t io n s  and 
m o n i to r in g  the q u a i l  y and e f f e c t i v e ­
ness o f  programs and 
(5)  (a through d) m o n i to r in g  the 
costs o f  rehab programs and f o l l o w ­
ing up on c l i e n t s  and 
(b) e s ta b l i s h  and ma in ta in  a l i s t  
of  q u a l i f i e d  s p e c i a l i s t s  and 
(7) promote awareness of the program

As 23.30.041 (c )  re q u i re s  the RSA 
to e s t a b l i s h  and ma in ta in  a r o t ­
a t i n g  r o s t e r  of s p e c i a l i s t s  to 
per form e l i g i b i l i t y  e v a lua t io ns  to r  
rehab and to make s e le c t i o n s  from the 
l i s t  when needed.

AS. 23.30.041 (d) p rovides tha t  
an employee s h a l l  be e l i g i b l e  fo r  
rehab se rv ic es  i f  a doc to r  p re d ic ts  
th a t  the worker  w i l l  have a perman­
ent  impairment  from t h e i r  i n j u r y  th a t  
w i l l  leave them w i th  less than what i t  
i t  takes to do the job  they were (1) 
doing a t  the t ime of  i n j u r y  or (2) 
held dur ing  the l a s t  ten years long 
enough t Q . l e a r n . t h e  necessar.y_ski l  ls.^_

AS 23.30.041(e)  prov ides  tha t  an 
employee is  not e l i g i b l e  i f  (1) 
employer o f f e r s  employee a job  at no 
less than 60% of  p r e - i n j u r y  gross 
h ou r ly  wage or (2)  employee has been 
p re v io u s l y  i n j u r e d ,  completed a rehab 
program, and re tu rned  to a s i m i l a r  
job.

AS 23.30.041(a)  provides tha t  Some p a r t i c i p a n t s  ob jected  to what 
the Board sha l l  se le c t  a re-  they termed as the "sweeping powers"
h a b i l i t a t t o n  a d m in is t ra to r  to granted to the RSA under pending 
(b) implement the sect ion  and l e g i s l a t i o n ,  
s tudy the program.

Fairbanks United was not convinced tha t  
the proposed changes to the rehab sec­
t io n  would work and suggested, (1) r e ­
quirements f o r  r e p o r t i n g / c o m p i l i n g  data 
on the costs o f  rehab e v a lu a t io n s ,  (2) 
Implementat ion o f  re g u la t io n s  tha t  r e ­
qui re  t ime ly  ac t ion  on cases, (3) es­
ta b l i s h i n g  a task force to t rack  the 
rehab s e c t i o n ,  and (4 ) r e d i r e c t i n g  the 
second i n j u r y  fund to provide incen­
t i ve s  f o r  employers to r e h i re  in ju re d  
workers .

A new Section 0 (AS 23.30.040(h) l3 
added to roll i„ the major provision 
of IB 177 to provlile that a d m i n i s ­
trative expenses for the second 
Injury fund „,n be pald frpm thc

fund. The effect of this cost- 
saving measure Is to give the pend­
ing legislation (‘IB 352/SB 322) a 
zero fiscal note.

AS 23.30.041 is  amended I n t o  a new 
format  w i th  only  a few subs tant ive  
changes tha t  in c lu d e :

AS 23.30.041(c) Is further amended to 
provide that the list maintained by 
the RSA shall be "on a rotating and 
geographic basis".

AS 23.30.041(c)  provides 
tha t  an emp1oyee is e l i ­
g ib le  fo r  rehab i f  a doctor  
p re d ic ts  tha t  the i n ju r y  
w i l l  cause a permanent im­
pairment  tha t  precludes a 
r e tu r n  to " g a in f u l  employ­
ment"

Several p a r t i c i p a n t s  complained tha t  
th is  sec t ion  would make rehab a "mice 
in a l i f e t i m e  dea l"  under workers comp 
and asked tha t  the sec t ion  be amended to 
permit subsequent rehab se rv ices  to an 
in ju re d  worker i f  t h e i r  c u r re n t  i n j u r y  
had no s u b s ta n t ia l  r e l a t i o n s h i p  to the 
f i r s t  i n j u r y  th a t  re s u l te d  In r e h a b i l i ­
t a t i o n .

AS 23.30.041(e)(2) Is amended to 
include "jobs that exist in the labor 
market that the employee has held or 
received training for within 10 years 
before the in ju ry . . . . " .

AS 23.30.041(f)(1) is amended to 
provide that "the employer offers 
employment within the employee's 
predicted post-injury physical cap­
acit ies at a wage equivalent to at 
least the state minimum wa.qe under AS 
23.10.065 or 60% o f . . . . " .

# #
IE9 B.31
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(5) Cont 'd

C o n f l l e t s

Design of  
Rehab Plan

Agreement 
to the Plan

AS 23.30.041 ( f )  p rovides tha t  
a worker e l i g i b l e  f o r  rehab 
s h a l l  s e le c t  a rehab s p e c i a l -  
i s t  f r o m the r o t a t i n g  r o s t e r ,

Mo Board maintained ro s t e r  
under c u r re n t  law.

I f  t h e i r  Is a c o n f l i c t  between 
the employee/er  over the 
choice the RSA s h a l l  appoint  
a s p e c i a l i s t  to per form the 
e l i g i b i l i t y  d e te rm in a t io n .
Both p a r t i e s  have one r i g h t  
o f  re fu s a l  f o r  a s p e c i a l i s t .

The r e h a b i l i t a t i o n  plan s h a l l  
inc lude  (1) the occupat iona l  
goais in the la b or  market (2) 
p lan to acqu ire s k i l l s  to  be 
employed (3) cos t  es t imate  of  
the plan (4) length  o f  t ime the 
p lan w i l l  take (5) date plan 
begins (6)  date o f  medical s ta b ­
i l i t y  as p re d ic te d  by a doc to r

AS 2 3 .3 0 .0 4 1 ( f )  provides tha t  
i f  there is a disagreement 
between the einpfoyee/er,  the 
RS s h a l l  appoint  or deny a 
plan by any p a r ty  w i t h i n  14 
days and any p a r ty  can seek 
a review of  the dec is io n  w i th -  
in 10 days under AS 2 3 - 3Q.,.L1.Q*-

Several voc rehab s p e c i a l i s t s  
objected to being chosen from a r o t ­
a t ing  r o s t e r  because. (1) i t  was 
not cost  e f f e c t i v e  f o r  doing several  
eva lua t ions  in adjacent  communities 
and (2) i t  i n t e r f e r e s  w i th  f ree e n t e r ­
p r is e  and f ree choice by employee of  
a rehab s p e c i a l i s t  who has demonstrated 
qua l i  ty  r e s u l t s  .

AS 23.30.041 (h)  re qu i re s  
employee/er  to s ign the 
p lan.

AS 23.30.041(d)  provides tha t  
the f i r s t  e va lu a t io n  sha l l  
judge whether rehab is nec­
essary in c lu d in g  (1) i f  the 
plan a l lows the worker to r e ­
tu rn  to work, (2)  i f  worker 
can r e t u r n  to work w i th o u t  the 
p la n ,  (3)  costs of  plan i n c l u d ­
ing a l l  costs to employer and 
whether worker w i l l  be more 
or less able to work a f t e r  the 
plan

AS 23.30.041(e)  provides tha t  
the plan may c o n s is t  of the 
fo l lo w in g  w i th  the h ighest  
preference on tha t  which w i l l  
get the worker back to work the 
soonest ,  (1) p r o s th e t i c  devices 
(2) work s i t e  m o d i f i c a t i o n ,  (3) 
on the job  t r a i n i n g ,  (4) v o c a t io n ­
al t r a i n i n g  fo r  a new Job, (5) 
academic t r a i n i n g .

#

AS 23.30.041(f)(2) Is amended to 
provide that "the employee has been 
previously rehabilitated In a former 
workers' compensation claim and 
returned to work In the same or 
similar occupation In terms of 
physical demands required of the 
employee nt the time of the previous 
Injury, or"

A new paragraph (3) Is added to AS 
23.30.041(f) to provide that "at the 
time of medical stability no 
permanent Impairment Is Identified or 
expected.

AS 23.30.041(h) Is amended by adding 
a new paragraph (2) to require an 
Inventory of the employee's abilities 
In formulating a rehab plan.

AS 23.30.041(h)(7) Is amended to read 
"the estimated time of medical 
stability as predicted by the 
physician".

AS 23.30.041(h) Is amended by adding 
a new paragraph (8) to require a 
detailed description of the rehab 
plan.
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ISSUE HB 352/SB 322 CURRENT LAW
(5) Vora11ona 1 AS 23. 30.041 ( I )  p rovides tha t  
R-'habTTTtatTon noncooperat ion by an employee 
TJervIces s h a l l  mean loss o f  b e n e f i t s  from

the date o f  noncooperat ion which 
Non- Is def ined as f a i l u r e  to:

coopera t ion  (1) keep appointments,  (2)
ma in ta in  average grades, (3) 
at tend programs as assigned by 
the s p e c i a l i s t ,  (4) ma in ta in  con­
t a c t ,  (S)cooperate in the deve lop­
ment of  the plan and p a r t i c i p a t e  
in assigned a c t i v i t i e s ,  (6) comply 
w i th  employees r e s p o n s i b i l i t i e s  
o u t l i n e d  in the plan and (7) p a r ­
t i c i p a t e  in a c t i v i t i e s  as d e t e r ­
mined by the RSA

AS 23.30.941 (h)  provides tha t  
re fu s a l  to p a r t i c i p a t e  means 
loss o f  b e n e f i t s  fo r  the time 
of  re fu s a l  u n t i l  re fu sa l  s tops.  
I f  a person who refuses to p a r ­
t i c i p a t e  begins a rehab plan 
w i t h i n  two months, completes 
the p lan and works fo r  at le a s t  
30 days,  they s h a l l  rece ive  a 
lump sum o f  25X o f  t h e i r  f o r ­
f e i t e d  bene f i t s .

PUBLIC TESTIMONY
There was considerab le  p u b l i c  test imony 
in opp o s i t io n  to t h i s  sec t ion  because 
people f e l t ,  ( I )  i t  gave too much 
power to the RSA and rehab s p e c i a l i s t ,  
(2) i t  made " too  many hoops" f o r  an 
in ju re d  worker to jump through when 
a miss on any o f  them would mean a loss 
of  rehab b e n e f i t s ,  (3)  there was no 
adequate way f o r  a worker to argue in 
t h e i r  defense i f  they were determined 
to be "n oncoopera t iv e " .

PROPOSED ( S e n a t e )  CS
AS 23.30.041(d) is amended tn read 
noncooporatIon means unreasonable 
failure to" ---

AS 23.30. 0 4 1(n)(2) la amended by 
deleting "average" and inserting 
"passing grades".

AS 23.30.041 is amended by adding a 
new subsection (o) to provide an 
appeal process In the determination 
of noncooperatInn.

Goals f o r  
Rehab Plan

T ime 
L im i ts

AS 23.30.041 (g)  sets p r i o r i t y  
goals f o r  the p lan as,  (1)  on 
the job t r a i n i n g ,  (2) voca t io na l  
t r a i n i n g ,  (3) academic t r a i n i n g ,  
(4) s e l f  employment, or  (5) any 
combinat ion of  the above.

AS 23.30.041 ( i ) de f ines  p r i o r i t y  
goals f o r  the plan as r e s to r in g  
a workers to g a i n fu l  employment
( I )  at the same job  or s i m i l a r  
job w i th  the same employer or 
in d u s t r y ,  (2)  a Job useing the 
same s k i l l s  at a d i f f e r e n t  Indus­
t r y ,  ( )  3 a job  using d i f f e r e n t  
s k i l l s  but  the same leve l  of  
academic t r a i n i n g ,  (4)  a job  re-  
g u i r i n g  h igher  academic s k i l l s .

There was test imony in oppost ion to 
changing the goal o f  the plan from 
a goal o f  " g a in f u l  employment".

AS 23.30.041 ( j )  e s ta b l ish e s  a 
time l i m i t  on rehab so tha t  (1) 
reemployment b e n e f i t s  may not 
exceed 2 years,  (2) an employee 
or employer must ask fo r  an 
e l i g i b i l i t y  e v a lu a t io n  w i th i n  
60 days of  i n j u r y ,  13) de term ina­
t i o n  f o r  e l i g i b i l i t y  must be comp­
le te  w i th i n  30 days o f  r e f e r r a l ,
(4) a rehab s p e c i a l i s t  must be 
se lected w i t h i n  10 days of  being 
determined el I g i h i e .

There was concern expressed tha t  the 
two year c u t - o f f  was a r b i t r a r y  and 
u n f a i r ,  p a r t i c u l a r l y  to the more 
s e r io u s ly  in ju re d  worker who may need 
s u b s t a n t ia l  r e h a b i l i t a t i o n .

There was concern expressed tha t  60 
days was too soon in some cases and 
tha t  the language should be amended 
to a l low f o r  extenuat ing  c i rcumstances.

AS 23.30.041 (<•) is amended to 
provide that a worker mu6t request a 
rehab evaluation within 90 days in­
stead of the 60 days under proposed 
legislation.

# #
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ServIces

Time L im i ts

Standard to 
uphold a RSA 

dec Is Ion

AS 23.30.041 (J)  c o n t 'd .
(5)  p lan must be approved
by a l l  p a r t i e s  w i t h i n  90 days.
(6) plan begins when doc to r  de­
termines tha t  worker Is medic­
a l l y  ready and

As 23.30.041 ( j )  (7) provides 
tha t  the Doard w i l l  uphold a de­
c i s i o n  by the RSA unless "abuse of  
d i s c r e t i o n "  can he demonstrated.

AS 23.30.041(k )  provides tha t  the cost 
of  the plan may not exceed (10,000.  I f  

Cost o f  Plan a worker reaches medical s t a b i l i t y  be- 
md B en e f i t s  fore  complet ion o f  the p la n ,  temporary
.inder REhab t o t a l  d i s a b i l i t y  payments cease and

permanent impairment b e n e f i t s  w i l l  be 
paid at  TT0 ra te s .  I f  PPD b e n e f i t s  
are exhausted before the plan is com­
p l e t e ,  the employer sh a l l  pay wages 
not less th a t  601 o f  the workers '  
p r e - i n j u r y  spendable weekly wage, 
not to exceed (525/week u n t i l  comp­
lex ) on gf_ the pi an ■

(k )  c o n t ' d . .  Any permanent impairment 
b e n e f i t s  remaining a f t e r  complet ion of  
the plan s h a l l  be paid in a 1unp sum. 
fees paid to rehab s p e c i a l i s t s  sha l l  
be paid by employer and are not i n ­
c luded in the (10,000 l i m i t  on the cost  
o f  the p lan.

PUBLIC TESTIMONY

Ihere was cons iderab le  p u b l i c  comment 
tha t  the t ime l i m i t s  e s ta b l ish e d  under 
t h i s  sec t ion  are too t i g h t  and tha t  more 
t ime should be a l lowed or tha t  language 
should be added to g ive  the RSA a mandate 
to a l lo w  more t ime when needed.

PROPOSED ( S e n a t e )  CS

Several p a r t i c i p a n t s  t e s t i f i e d  th ^ t  the 
"abuse o f  d i s c r e t i o n "  standard would be 
impossib le to prove ar.d tha t  an in ju re d  
p a r ty  would not  have an adequate a b i l i t y  
to p ro te s t  or address a grievance.

There was concern expressed tha t  the 
(10.000 l i m i t  was too low.

Several p a r t i c i p a n t s  expressed concern 
about the c u t - o f f  in TTD a f t e r  medical 
s t a b i l i t y ,  s p e c i f i c a l l y  because a worker 
w i l l  begin to assume some o f  the costs of  
the rehab plan in some cases.

i L V o t i l i f l i l l l  
ehab i 1I t a t i o n  
erv Ices

D e f i n i t i o n s

HB 352 /SB 322 CURRENT LAH PUBLIC TESTIMONY PROPOSED ( S e n a t e )  CS .
AS 23.30.041(1)  p rovides tha t  
on ly  a rehab s p e c i a l i s t  may 
accept  a case. A n o n - s p e c ia l ­
i s t  may work under the d i r e c t  
su p e rv is io n  o f  a spec ia 1 I s K .

See b e l ow on d e f i n i t i o n  o f  
r e h a b  spec i a I I s  t s .

AS 23.30.041 (m) is  the 
d e f i n i t i o n s  se c t io n  in c lu d in g :

(1) " e m p l o y a b i l i t y "  means the ab­
i l i t y  to but  not  n e c e s s a r i l y  the 
o p p o r t u n i t y  to engage In remun­
e r a t i v e  employment.

AS 23.30.041(1)  def ines a 
p r i o r i t y  f o r  r e s t o r in g  a 
worker to " g a in f u l  employ­
ment".

(2) " l a b o r  market"  is the area 
tha t  o f f e r s  employment o pp o r tun ­
i t i e s  in the fo l l o w in g  p r i o r i t y :  
(a)  area o f  res id ence ,  (b)  area 
o f  l a s t  employemnt, (c )  the s t a t e ,  
(d) o th e r  s t a te s .

There was cons iderab le  p u b l i c  test imony 
in oppostion to t h e : d e f 1ni11 on of  (1) 
e m p lo y a b i l i t y  as the a b i l i t y  to hold a 
Job as opposed the the c u r re n t  standard 
o f  actual  having a job  ( " g a i n f u l  employ­
ment" )and

(2) the expanded d e f i n i t i o n  of  " l a b o r  
market" tha t  is used to determine whether 
a worker is  e l i g i b l e  fo r  rehah s e rv ice s .

(3)  "p h y s ic a l  c a p a c i t y "
(4)  "p h y s ic a l  demands"
(5)  " i^employment b e n e f i t s

(6) " re l ia b i  l a t i o n  s p e c i a l i s t "  as a 
person who holds at  l e a s t  a C1RS 
c e r t i f i c a t e  or  the e q u iv a le n t  or 
be t t e r .

(7)  " remunera t i ve  emp't oyab i 1 i t y  " as 
employment w i th  wages equal to or 
g r e a te r  than 50* of the gross h ou r ly  
wages p r i o r  to i n j u r y ,  ad jus ted  by 
the a p p l i c a b le  area o f  res idence.

Several p ro fe ss io n a l  groups objected  to 
the d e f i n i t i o n  o f  a s p e c i a l i s t  and asked 
tha t  the l i censes and degrees of other  
s p e c i a l i s t s  be inc luded in the d e f i n i t i o n  
and tha t  a new sec t ion  be added making 
a "grandmother" clause to a l low c u r r e n t l y  
p r a c t i c in g  rehab s p e c i a l i s t s  to cont inue 
to p ra c t i c e .

AS 23 . 30 .04 1( p ) (6 )  is amended tD 
include "a cert i f ied rehabi l i tat ion 
counselor" under the def in it ion of a 
"rehabi l i tat ion special ist ".

There was cons iderab le  p u b l i c  test imony 
tha t  the 60X standard fo r  p o s t - i n j u r y  
wages was too low and was u n f a i r .  P a r t i c ­
ipants requested tha t  the standard be 
amended so tha t  the 60* could not be less 
than minimum wage.

$ $



; /.{*‘4 ry.r^-.-^j '-•.vl"<v: r7% *̂S*>j5? • ’* •£»-,-* ~ «• - «■*? •»•' - • •

1 IQUSt:! A BOR AND COMMERCE COMMITTEE
W tP RESEHlKlIVE DAVE OOHLEY , CHAIRMAN

ISSUE

ehab111ta 11 on 
ervTces

D e f l n i t l o n s

Comparat i ve A n a l y s i s  
Worker s '  Compensat ion b i l l s

Page.......... £

HB 352/SB 322 CURRENT LAW PUBLIC TESTIMONY PROPOSED ( S e n a t e )  CS .
AS 23.30.041(1)  provides tha t  
only  a rehab s p e c i a l i s t  may 
accept  a case. A non-specl$ l  
1st may work under the d i r e c t  
su pe rv is io n  o f  a s p e c i a l i s t .

See below on d e f i n i t i o n  of  
rehab s pec I a I I s t s .

AS 23.30.041 (m) Is the 
d e f i n i t i o n s  se c t ion  In c lu d in g :

( I )  " e m p l o y a b i l i t y "  means the ab­
i l i t y  to but not  n e c e s s a r i l y  the 
o p p o r tu n i t y  to engage In remun­
e r a t i v e  employment.

AS 23.30.041(1)  de f ines  a 
p r i o r i t y  f o r  r e s t o r in g  a 
worker to " g a in f u l  employ­
ment" .

(2)  " l a b o r  market"  Is the area 
tha t  o f f e r s  employment opportun­
i t i e s  In the f o l lo w in g  p r i o r i t y :
(a) area o f  le s ld e nce ,  (b) area 
o f  l a s t  employemnt, (c )  the s t a t e ,  
(d)  o ther  s ta te s .

i "j) "p h ys ica l  c a p a c i t y "
(4) "p h ys ica l  demands"
(5) "reemployment b e n e f i t s

(6) " r e h a b i l a t l o n  s p e c i a l i s t "  as a 
person who holds at 1eost  a CIRS 
c e r t i f i c a t e  or the e q u iv a le n t  or 
b e t t e r .

(7) " remunera t ive  e m p l o y a b i l i t y "  as 
employment w i th  wages equal to or 
g re a te r  than 50* of  the gross hour ly  
wages p r i o r  to i n j u r y ,  adjusted  by 
the a p p l i c a b le  area o f  res idence.

There was cons iderab le  p u b l i c  test imony 
In oppostion to t h r : d e f i n  11Ion o f  (1) 
e m p lo y a b i l i t y  as the* a b i l i t y  to hold a 
job as opposed the the c u r re n t  standard 
of  ac tua l  having a Job ( " g a i n f u l  employ­
ment" )«n<i

(2) the expanded d e f i n i t i o n  of  " l a b o r  
market" tha t  is used to determine whether 
a worker is e l i g i b l e  fo r  rehab s e rv ice s .

Several p ro fe ss io n a l  groups objected  to 
the d e f i n i t i o n  o f  a s p e c i a l i s t  and asked 
tha t  the l i censes and degrees o f  other  
s p e c i a l i s t s  be inc luded in the d e f i n i t i o n  
and tha t  a new se c t ion  be added making 
a "grandmother" clause to a l low c u r r e n t l y  
p r a c t i c in g  rehab s p e c i a l i s t s  to cont inue 
to p r a c t i c e .

AS 23.30.041(p)(6) is amended to 
include "a cer t i f ied rehabi l i tat ion 
counselor" under the def ini t ion of a 
"rehabi l i tat ion special ist".

There was cons iderab le  p ub l i c  test imony 
tha t  the 60S standard fo r  p o s t - i n j u r y  
wages was too low and was u n f a i r .  P a r t i c ­
ipants requested tha t  the standard be 
amended so tha t  the 60S could not  be less 
than minimum wage.

#
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I t L L E x c l u s i v e n e s sa L U  a y  11LY

t D . J i E O I C A L

'Doc to r  
Shopping"

Excludes workers '  comp b e n e f i t s  
f o r  workers who make a fa lse  
statement  about a p r e e x i s t i n g  
I n j u r y  under AS 23.30.20(h )

AS 23.30.095 (a) is amended to 
prov ide tha t  an employee can 
make only one change in the 
choice o f  t r e a t i n g  phys ic ian  
w i th o u t  w r i t t e n  permission of  
the employer. R e fe r ra l  to a 
s p e c i a l i s t  by a t r e a t i n g  phy­
s i c i a n  is not considered a 
clio Ice.

Not ice o f  change in t r e a t i n g  
phys ic ia n  must be made to 
employer before  change ij^ made■

Fairbanks Uni ted suggested th a t  t h i s  
se c t ion  be amended to make the employer 
immune from l i a b i l i t y  when a worker  is 
denied b e n e f i t s  under t i l l s  s e c t i o n .

No l i m i t  on number of  changes 
in the choice o f  docto r  by 
e i t h e r  employee or employer 
a l though a changes is suppos­
ed to occur only  through re g ­
u la t i o n s  developed by the 
Board.

Pub l ic  comment pointed  out  tha t  
"d o c to r  shopping" was as much a problem 
w i th  employers as i t  was w i th  employees 
and tha t  an employers choice f o r  a 
phys ic ian  to per form IME's should be 
l i m i t e d  in the same way an employees 
choice is under the proposed l e g i s l a t i o n .

PROPOSED ( S e n a t e )  CS

"Cout i nuous 
and Hut t i p l e  
Trea tmerits"

AS 23.30.095 (c )  is amended 
to provide th a t  c laims fo r  
c o n t in u in g  and m u l t i p l e  t r e a t ­
ments are not  v a l i d  unless they 
were submit ted in a w r i t t e n  plan 
before t reatment  commences tha t  
is completed and signed by 
t r e a t i n g  phys ic ia n  and mailed to 
employer one week before b eg in ­
ning o f  t re a tment .

I n i t i a l  t reatment  plan sh a l l  not 
exceed more than 20 v i s i t s  in 
f i r s t  60 days. I f  more than 20 
v i s i t s  in 60 days or more than 
4/inonth a f t e r  f i r s t  60 days, a 
phys ic ian  s h a l l  document the need 
f o r  se rv ices  in excess o f  the 
g u ide l i ne s  in the p lan.

Fairbanks United suggested th a t  t i l l s  
approach won ' t  work,  w i l l  increase c o s ts ,  
and should, be de le ted  from the h i l l .

P a r t i c i p a n t s ,  p a r t i c u l a r l y  p a t ie n ts  of 
c h i r o p r a c to r s  and the doc to rs  themselves, 
objected  to the l i m i t s  on c o n t in u in g  
and/or  m u l t i p l e  t reatments as a r b i t r a r y ,  
u n f a i r ,  and d i s c r i m in a to r y  aga in s t  a 
s p e c i f i c  medical p r a c t i t i o n e r .

Cli I ro p ra c to rs  submit ted e ig h t  pages of 
suggested amendmens to t h i s  se c t io n  o f  
the b i l l . AS 23.30.095(e) Is amended to provide 

that an IME requested by an employer 
every 60 (30) days Is considered 
veasonable.
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AS 23.30.095(e)  Is amended to 
provide tha t  an employers 
request  fo r  an (HE w i t h i n  14 
days o f  I n j u r y  and every 30 
days t h e r e a f te r  is reasonable 
and tha t  a worker is non- 
coopera t ive  i> they re fuse to 
submit to an 1MJ.

" r e f u s a l  to submit to 
any exam".

rUBLIC TESTIMONY PROPOSED ( S e n a t e )  CS .
Several p a r t i c i p a n t s  expressed concern 
tha t  employers would abuse the non­
coopera t ion  p ro v is io n s  to force workers 
to comply w i th  unnecessary and p a i n f u l  
t e s t s .  Suggested amendments inc luded 
p ro v id in g  tha t  only  " reasonable"  exams 
s h a l l  be requ i red  I f  they are the accepted 
method to detec t  the degree of  i n j u r y  
and are re la te d  to the ac tua l  i n j u r y  beiuj  
examined. Fairbanks Uni ted suggested 
d e le t in g  t l i I s  amended language^_a 1 toge ther.

ISSUE
UT UEQ1CA1

Cont 'd .

"independent  
‘ie d ica l  Exams" 

I IIE's

"Medical
Fees"

AS 2 3 .3 0 .0 9 5 ( f )  is amended to 
re qu i re  tha t  medical fees 
sha l l  not exceed "u s u a l ,  cus­
tomary, and reasonable fees" 
fo r  t reatment r, r  serv ices  in 
the community as determined 
by the Board

P a r t i c i p a n t s  expressed concern th a t  
an employer would use the presumpt ion 
o f  reasonableness under AS 23.30.095(e)  
to force workers to submit to p a i n f u l ,  
h u m i l i a t i n g  and unnecessary t e s t s  in 
order  to coerce them in to  an e a r l y  s e t t l e ­
ment.

Fees l i m i t e d  to "charges 
th a t  p r e v a i l  In the same 
community fo r  s i m i l a r  t r e a t ­
ment o f  i n ju re d  persons w i th  
a l i k e  standard of  l i v in g , "

This se c t ion  was s t ro n g ly  supported by 
p a r t i c i p a n t s ,  in c lu d in g  the Alaska 
Hedlcal A s s o c ia t io n .

A S  2 3 . 3 0 . 0 9 5 ( e )  i s  f u r t h e r  a m e n d e d  t o  
a d d  t h e  p h r a s e  " u n l e s s  m e d i c a l l y  
n e c e s s a r y ,  t h e  p h y s i c i a n  s h a l l  u s e  
e x i s t i n g  d i a g n o s t i c  d a t a  t o  c o m p l e t e  
t h e  e x a m i n a t i o n " .

A S  2 3 . 3 0 . 0 9 5 ( f )  I s  a m e n d e d  b v  a d d i n g  
l a n g u a g e  t h a t  m a k e s  I t  c l e a r  t h a n  a n  
e m p l o y e e  c a n n o t  b e  r e q u i r e d  t o  p a y  
f o r  m e d i c a l  s e r v i c e s .

"Medical 
evlew Commit­

tee"

AS 2 3 .3 0 .0 9 5 ( j )  is  repealed and 
reenacted to au th o r iz e  the 
Board to appoint  or c o n t ra c t  
w i th  a medical review com­
mi t te e  or anyone to a s s is t  
and advise them on medical 
1 ssues.

Board s h a l l  adopt and use 
a schedule to determine the 
ex is tance and degree o f  a 
permanent impairment  con­
s i s t e n t  w i th  the AHA guide 
1 Ines .

Some p a r t i c i p a n t s  qxpressed concern 
th a t  t h i s  would a l low the Board to h i r e  
" o u t s i d e s "  and th a t  they c.iou1d be 
l i m i t e d  to adv isory boards and commit­
tees tha t  are located in Alaska.

Fairbanks United t e s t i f i e d  tha t  t h i s  
sec t ion  should remain as i t  is in cu r re n t  
law.

m
# 9
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THE"

AS 2 3 .3 0 .0 9 5 (k ) provides tha t  when 
there  Is a c o n f l i c t  between the 
employers '  IME and the employees' 
t r e a t i n g  p h y s i c ia n ,  the Baord w i l l  
s e le c t  a phys ic ia n  from the r o t a t ­
ing r o s t e r  to per form a second 
1 HE whose op in ion  w i l l  be presumed 
to be c o r r e c t  unless rebut ted  by 
c le a r  and conv incing  evidence.

AS 23.30.095 ( k ) c o n t 'd  
Second 1ME Is immune from 
c i v i l  l i a b i l i t y  f o r  t h e i r  
op in ion  except  In cases o f  
f r a u d .

Current  law Is s i l e n t  on th i s  
quer. t ion but c u r re n t  p ra c t i c e  
is f o r  the Board to t r y  and 
weigh the var ious op in ions  of  
p h y s ic la r s  and make a ju dge­
ment as to who Is c o r r e c t .
This p r a c t i c e  re q u i re s  the 
Board to b a s i c a l l y  make a 
medical d ec is io n  wi thout  the 
proper  t r a i n i n g  and exper ience 
to do so.

Members of  the pubic and some phy­
s ic ia n s  objected  to t lie second I HE ' s 
opinon having the presumpt ion of 
correctness and suggested tha t  a l l  
three phys ic ians  op in ions ( t r e a t i n g ,  
p h y s ic ia n ,  employer 's  IME, and 
Boards'  2ME) should have the same 
weight  and be judged by the Board 
on an equal bas is .  Fairbanks Uni ted 
suggested an independent m u l t i -  
d i s c i p l i n e  panel o f  Board c e r t i f i e d  
physlr . ians should be used to provide 
an I :pendent exam.

Several p a r t i c i p a n t s  expressed con­
cern tha t  the " f r a u d "  standard was 
to r e s t r i c t i v e  and impossib le to 
prove and suggested tha t  the sec­
t i o n  inc lude " f r a u d ,  mls re prcse n ta -  
t l o n ,  and gross n e g l i g e n c e __________

) Stress 
Cl aims

AS 23.30.120 (c ) Is amended 
to p rovide  tha t  the presump­
t i o n  o f  c o m p e n s lb i l I t y  under 
workers '  comp does not apply to 
mental i n j u r i e s  caused by 
" s t r e s s "

AS 23.265 (17) provides tha t  
a compen^abl le i n j u r y  does 
not  Inc lude mental i n ju r y  
caused by s t ress  unless 
(a)  the s t ress  was unusual and 
e x t r a o r d in a r y  compared to o ther  
workers doing the same or sim­
i l a r  Job and (b) work re la te d  
s t re s s  was the predominant cause 
o f  the I n j u r y  measured by actual  
events and not by an employees 
percep t io n  o f  events.

Curren t  law Is s i l e n t  on the 
quest ion o f  " s t r e s s "  c la ims and 
the Courts have ru le d  in at  l e a s t  
one c<se than an employees p e r ­
cept ion  of  events may he grounds 
fo r  a s t re ss  c la im  and th a t  the 
I . . j u r y  does not  have to depend on 
an o b j e c t i v e  a n a ly s is  o f  actual  
e ve n ts .

In a d d i to n ,  there Is a presumpt ion 
o f  com pensab i l i t y  whenever an 
l n j , . . y  is j o b - r e l a t e d .

A S  2 3 . 3 0 . 0 9 5 ( k )  I s  f u r t h e r  a m e n d e d  t o  
p r o v i d e  t h a t  a  p e r s o n  m a y  n o t  s e e k  
d a m t x e s  a g a i n s t  t h e  s e c o n d  I M E  e x c e p t  
f o r  1 f r a u d  o r  R r o s s  I n c o m p e t e n c e " .

T.te m a j o r i t y  o f  p u b l i c  test imony sup­
ported making an except ion to the 
"presumption o f  conpens ib i  11 t y "  Ifi 
" s t r e s s "  claims because (1) s t ress  claims 
are becomming more f requent  and (2) an 
employer can not defend aga ins t  a "s t ress"  
c la im ,  p a r t i c u l a r l y  when I t  can be based 
on a workers '  percep t ion  o f  events.

Some members o f  the p u b l i c  and at le a s t  
one Senator expressed concern tha t  some 
s t ress  I n j u r i e s  r e s u l t i n g  from r a c ia l  
or sexual harrassment may be precluded 
under the d e f i n i t i o n .

Fairbanks Uni ted suggested using a 
"preponderence o f  evidence" te s t  in 
th i s  sec t ion  and requested a b e t t e r  
d e f i n i t i o n  o f  "mental i n j u r y " .

A S  2 3 . 3 0 . 1 2 5 ( f )  I s  a m e n d e d  t o  p r o v i d e  
t h a t  a  f i n d i n g  o f  f a c t s  b y  t h e  B o a r d  
I n  s  " s t r e s s "  i n j u r y  c a s e  I s  
c o n c l u s i v e  " u n l e s s  t h e  c o u r t

s p e c i f i c a l l y  f i n d s  t h a t  a  r e a s o n a b l e  
p e r s o n  c o u l d  n o t  h a v e  r e a c h e d  t h e  
c o n c l u s i o n  m a d e  b y  t h e  B o a r d T 0
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i 9 )  Payments of  AS 23.30.155(d)  is  amended to pro-  
b e n e f l t s  iri a coil- v de th a t  when there is  a c o n f l i c t  TUcl^ ever which e m p lo y e r /c a r r ie r  is ob­

l i g a te d  to pay, but there is no con­
f l i c t  over whether the I n ju r y  at  
quest ion is  compensib le, the l a s t  
employer s h a l l  immediately pay bene­
f i t s  to the workers.  The employer 
or c a r r i e r  u l t i m ? f e ly  deemed respon­
s ib le  w i l l  reimburse thepayee w i th  
i n t e r e s t .

Pub l i c  test imony supported t h i s  
change.

A S  2 3 . 3 0 . 1 5 5 ( c )  i s  a m e n d e d  t o  p r o v i d e  1 
t h a t  a n  i n s u r e r / a d l u s t e r  ( e m p l o y e r )  5 
i s  r e s p o n s i b l e  f o r  s u b m i t t i n g  r c r t n l n  J 
r e p o r t s  t o  t h e  B o a r d .  S e v e r a l  o t h e r  I 
c h a n g e s  a r e  i n c l u d e i  t o  m a k e  t h e  1 
s e c t i o n  c o n s i s t e n t  w i t h  t h i s  c h a n g e .

A S  2 3 . 3 0 . 1 5 5 ( c )  i s  f u r t h e r  a m e n d e d  t o  
p r o v i d e  a  p e n a l t i e s  s e c t i o n  f o r  
v i o l a t i o n  o f  t h i s  s e c t i o n .

A s  2 3 •  3 0 • 1 5 5 ( m )  i s  a m e n d e d  t o  r e q u i r e  
t h e  r e p o r t s  t o  b e  s u b m i t t e d  b y  a n  
i n s u r e r  o r  a d j u s t e r  a s  o p p o s e d  t o  t h e  
e m p l o y e r .

A S  2 3 . 3 0 . 1 5 5 ( m )  i s  f u r t h e r  a m e n d e d  t o  
a d d  a  p e n a l t y  p r o v i s i o n  f o r  f a i l u r e
t o  s u b m i t  r e p o r t s  b o  t h a t  " I f  t h e  
a n n u a l  r e p o r t  I s  n o t  f i l e d  b v  M a r c h  1 
o f  e a c h  y e a r ,  t h e  I n s u r e r  o r  a d -  
J u g t e r  s h a l l  p a y  a  c i v i l  p e n a l t y  o f  
$ 1 0 0  f o r  t h e  f i r s t  d a y  t h e  a n n u a l  r e ­
p o r t  I s  l a t e ,  a n d  $ 1 0  f o r  e a c h  
a d d i t i o n a l  d a v  t h e  r e p o r t  l a  l a t e " .

(10) Rates o f  
Compensation

AS 23.30.175(a)  p r o v id e '  tha t  
weekly compensation b e n e f i t s  
may not be more than $700 or 
less than $154/week f o r  em­
ployees w i th  a previous wage 
h i s t o r y  and not  less than 
$110/week f o r  workers w i th ou t  
a wage h i s t o r y  (o r  accurate 
h I s t o r y ) .

AS 23.30.175(a)  provides tha t  
weekly compensation b e n e f i t s  
may not be more than $1,100 or 
less than $110/wcek unless 
the Board determines tha t  the 
workers '  spendabia weekly wage 
before the I n j u . y  vas le s s ,  In 
which case the $l lG/week may 
be decreased.

G en e ra l ly ,  the p u b l i c  supported 
t h i s  change when they understood 
I t .  Several people said they d i d n ' t  
understand why the h igher  l i m i t  was 
lowered by $400 and the lower l i m i t  
was ra ised  by $44. ( M a j o r i t y  of 
workers are on the low end of  the 
scale w i th  less than 5" q u a l i f y i n g  
f o r  weekly b e n e f i t s  In excess of 
$700/week.)

Fairbanks Uni ted supported t h i s  
change but asked tha t  someone 
moni tor  In ju red  workers to see 
I f  they opt  out o f  d i s a b i l i t y  
in order  to c o l l e c t  unemploy­
ment b e n e f i t s ,  which may be 
g re a te r .

A S  2 3 . 3 0 . 1 5 5  I s  a m e n d e d  b y  a d d i n g  a  
n e w  s u b s e c t i o n  ( n )  t o  p r o v i d e  t i m e  
t h e  n o t i f i c a t i o n  a n d  p e n a l t y  s e c t i o n s  
d o n ' t  a p p l y  t o  s e l f - i n s u r e d s .

A S  2 3 . 3 0 . 1 7 5  ( a )  i s  a m e n d e d  b y  a d d i n g  
l a n g u a g e  " i f  t h e  e m p l o y e r  c a n  v e r i f y  
t h a t  t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  
w a g e s  a r e  l e s s  t h a n  $ 1 5 4 .  t h e  
e m p l o y e r  m a y  a d j u s t  t h e  w e e k l y  r a t e  
o f  c o m p e n s a t i o n  t o  t h e  e m p l o y e e ' s  
w e e k l y  s p e n d a b l e  w a g e s  w i t h o u t  a n  
o r d e r  o f  t h e  B o a r d " .
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AS 23.30.175 (b)  (1 -4 )  provides 
tha t  weekly b e n e f i t s  f o r  work­
ers not re s id in g  In Alaska be 
adjusted by the COLA o f  t h e i r  
r e s id e n t  s ta te .

AS 23.30.175(c)  provides tha t  
b e n e f i t s  of  workers not r e s ­
id in g  in Alaska be adjusted 
by the d i f f e r e n c e  between the 
average weekly wage fo r  a p a r ­
t i c u l a r  c r a f t / J o b  w i th in  the 
J u r i s d i c t i o n  of the s ta te  
where the worker now resides 
and the average weekly wage 
f o r  the same or s i m i l a r  Job 
In A la ska ._________________

G en e ra l l y ,  p u b l i c  test imony sup­
ported t h i s  change al though there 
was some concern expressed about 
an accurate and r e l i a b l e  source of  
COLA In fo rm a t io n .

AS 23.30.175 (b)(1) Is amended to 
read " . . .by  the rat io of the cost of 
l iving of the area 1n which the 
recipient resides to the cost of 
l iv ing 1n this stat iT"

A S  2 3 . 3 0 . 1 7 5 ( b ) ( 3 )  I s  a m e n d e d  C o  r e n d  
" I f  t h e  g r o s s  ( a v e r a g e )  w e e k l y

e a r n i n g s  ( w a g e )  o f  t h e  
r e c i p i e n t  " .

112J Permanent 
Total  D i s a b i l ­
i t y
“M B

payments

AS 23.30.180 (a) is amended 
to Include a d e f i n i t i o n  of  
"market  f o r  employee's se rv ­
ices"  as (1) area of  residence 
(2) are of  l a s t  employment 
and (3) the s t a te .

AS 23.30 180(a) provides tha t  
PTD payments sh a l l  be 
805 o f  the in ju re d  workers 
spendable weekly wage fo r  
the cont inuance o f  the d i s ­
a b i l i t y .

Several p a r t i c i p a n t s  ob jec ted  to 
the expanded d e f i n i t i o n  o f  labor  
market and expressed concern tHat 
i t  would force  workers '  to  leavi  
t h e i r  home and communities i f  
there was any job  in the s ta te  th a t  
they could q u a l i f y  f o r .

AS 23.30.180(b)  provides tha t  
fa 1 lu re  to acheive remunerative 
e m p lo y a b i l i t y  under AS 23.30.
041 (m) does n o t ,  in i t s e l f ,  
c o n s t l t u t e  PTD.

A S  2 3 . 3 0 . 1 8 0  I s  a m e n d e d  b y  a d d i n g  a  
n e w  s e n t e n c e  t o  p r e v e n t  a  p e r s o n  f r o m  
I m p r o p e r l y  r e c e i v i n g  b o t h  P P D  a n d  P T D  
p a y m e n t s .

A S  2 3 . 3 0 . 1 8 0  ( 3 )  I s  a m e n d e d  t o  r e a d  
t h e  " s t a t e  ( a r e a )  o f  r e s i d e n c e "  a n d  a  
n e w  ( 4 )  i s  a d d e d  t o  r e n d  " t h e  s t a t e  
o f  A l a s k a " .

Temporary D i s ­
a b i l i t y  payments. 

(TTD1

AS 23.30.105 I f  amended to prov-  
vlde tha t  TTO b e n e f i t s  w i l l  not 
be paid a f t e r  medical s t a b i l i t y  
and s h a l l  not  exceed two years 
in any case.

P a r t i c i p a n t s  ac'xed tha t  
be amended to a l low fo r  
S f t e r  medical s t a b i l i t y  
cess o f  two years under
or  extenua t in g  c ircumstances.

the sec t ion  
TTD b e n e f i t s  
and in ex- 
unusua1
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Part i s l D i s -

w e n t  i > r u )

"Whole Han" 
Value

“ AHA gu lde l  lues'

Lower l i m i t  on 
Compensation fo r  

PPH

"Cor*) I na t io n  of 
p r i o r  and c u r re n t  

i n j u r i e s "

AS 23.30.190(a)  repeals the 
c u r re n t  method o f  computing 
PPD and replaces I t  w i th  
a formula to determine bene­
f i t s  based on a "whole man" 
value of  $240,000 adjusted 
by the percentage of  net 
Impairment,  payable in a 
lump sum.
AS 23.30. 190(b) provides 
tha t  the de te rm ina t io n  o f  
the percent  of d i s a b i l i t y  
w i l l  be based on AHA guide-  
1 ines and shaI I  not  be 
rounded to the next  f i v e  
percent .  Also provides 
th a t  the Board may ad$pt 
a supplemental g u id e l in e  
f o r  r a t i n g  i n j u r i e s  not 
inc luded under AMA gu ide­
l i n e s .

AS 23.30.190 (c) provides 
tha t  an in ju re d  worker 
w i l l  not rece ive  less than 
$250.00 ____________________

AS 23.30.190(d)  provides 
tha t  an impairment r a t i n g  
is reduced by any permanent 
impairment tha t  ex is ted  be­
fore the compensated i n j u r y  
a l though ,  i f  the t o t a l  of  
the past  and c u r re n t  i n j u r y  
e qu i l  PTD the Board is not 
precluded from making a 
dete rm ina t io n  o f  PTD.

AS 23.30.190 (a) provides tha t  
compensation fo r  PPD is 80X o f  
workers spendable weekly wage 
plus any TTD and TPD b e n e f i t s  
to be pa id as fo l lo ws  - ( I ) 
through (18) l i s t s  compensation 
by body p a r t ,  (19) provides 
tha t  in a d d i t io n  to comp, the 
Board may award up to $10,000 
f o r  d is f ig urem ent  or loss o f  
use or func t io ns  of  body par ts  
not l i s t e d  in the schedule,
(21) provides tha t  b e n e f i t s  
be basud on loss of  each body 
p a r t  wht*' there a loss o f  more 
than one.

AS 23.30.190(b)  provides tha t  
the t o t a l  comp under t h i s  sec­
t i o n  cannot exceed $60,000.

PUBLIC TESTIMONY

.... . 
Comparat i ve A n a l y s i s  

Worker s '  Compensa l t l on  B i l l s  
Pa9 e ..............1 Z -

PROPOSED ( S e n a t e )  CS
There was s u b s ta n t ia l  p u b l i c  t e s ­
timony tha t  h is  change in the method 
fo r  determining PPD was (1)  a r b i t r a r y  
and u n f a i r ,  (2)  i t  would increase 
l i t i g a t i o n  because the s l i d i n g  scale 
used to determine b e n e f i t s  by the 
percentage o f  d i s a b i l i t y  was poor l y  
construc ted  so tha t  a worker w i th  a 
l o t  d i s a b i l i t y  would rece ive  h a l f  
the b e n e f i t s  tha t  a worker w i th  an 
l i t  d i s a b i l i t y  would re c e iv e ,  (3) 
the lower le ve ls  were too low and did 
not c o n s t i t u t e  f ? i r  compensation,
(4) schedu l ing  i n j u r i e s  in t h i s  
manner provides no mechanism for  
judging  the e f f e c t  of  a permanent 
d i s a b i l i t y  on the ac tua l  job a 
worker held ( f o r  in s tance ,  an a t ­
torney w i th  a 40t d i s a b i l i t y  may 
s u f f e r  less i l l  e f f e c t s  in seeking 
reemployment than a heavy c o n s t ru c ­
t io n  worker w i th  a 15t d i s a b i l i t y . )

Fairbanks Uni ted asked tha t  the 
ma^ in (b) be changed to s h a l l .

AS 23.30.205 (a)and(b)  addresses 
the c ircumstance of  a combinat ion 
of  p r i o r  and cu r re n t  i n j u r i e s  and 
provides tha t  b e n e f i t s  sh a l l  be 
paid out of  the second in j u r y  
fund a f t e r  10< weeks. (c)  through 
( f )  o f  t h i s  sec t ion  provide f o r  
r e p o r t i n g  requirements to the 
second i n j u r y  fund,  def ines what 
c o n s t i t u t e s  a p r e - e x i s t i n g  c o n d i ­
t i o n  and provides g u ide l i nes  f o r  
re p o r t i n g  when proper no t ice  was 
not g iven.

A S  2 3 . 3 0 . 1 9 0  ( a )  I s  a m e n d e d  C o  a d j u s t  
t h e  s l i d i n g  s c a l e  b y  a d d i n g  a n e w  
s c h e d u l e  o f  a d j u s t m e n t  f a c t o r s  t o  
s m o o t h  o u t  t h e  c u r v e .

A S  2 3 . 3 0 . 1 9 0 ( b )  I s  a m e n d e d  t o  r e a d  
t h a t  t h e  B o a r d  " m a y  a d o p t  ( a n d  u s e  a  
s u p p l e m e n t a l )  a  s u p l e m e n t a r y  . " r e c o g ­
n i z e d  s c h e d u l e  f o r  I n j u r i e s  t h a t  
c a n n o t  b e  r a t e d  b y  u s e  o f  t h e  A M A  
g u i d e .
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(1GJ Temporary
PartTaT pTsa-
E U I t y payments 

( T PD)

"Determining 
wage earyning cap- 
ca pa c i ty  and 
spendable weekly 
wages).

AS 23.30.200 provides  tha t  
TPO b e n e f i t s  may not be 
paid in excess o f  2 years.

AS 23.30.200 Is amended by 
in c lu d in g  a new (b) to read 
th a t  the wage-earning capa­
c i t y  o f  a worker is d e t e r ­
mined by the actual  spend­
able weekly wage of  the 
employee i f  I t  f a i r l y  and 
reasonably represen ts  the 
wage-earning capac i t y  of  
the employee. The Board 
may, in the i n t e r e s t  of  
J u s t i c e . f l x  the wage-earn­
ing ca pa c i ty  tha t  is  re a ­
sonable,  having due regard 
to the noi.ure of the i n j u r y  
the degree o f  impairment,  
usual employment, and o ther  
f a c t o r s  or  c ircumstances.

TIP L e n e f l t s  may not be paid 
in ecesss o f  f i v e  years and 
are ca lu c la te d  under AS 23.30. 
200.

AS 23.30.200 provides tha t  1PD 
b e n e f i t s  s h a l l  be 80% of  the 
d i f f e r e n c e  between the in ju re d  
workers SWW before i n j u r y  and 
t h e i r  wage-earning capac i ty  
a f t e r  i n j u r y .

AS 23.30.210 provides a method 
f o r  determining the wage-earn­
ing capac i t y  o f  a worker by 
actual  SWW 1f the SWW f a i r l y  
and reasonably represents the 
t rue wage-earning c a p a c i ty .  I f  
n o t ,  the Board may set the wage 
earning capac i ty

PUBLIC TESTIMONY PROPOSED ( S e n a t e )  CS .
Some p a r t i c i p a n t s  expressed concern 
tha t  the 2 year c u t - o f f  may be too 
soon in some unusual c i rcumstances 
and tha t  the language should he 
amended to a l low  f o r  t h a t .

Several p a r t i c i p a n t s  t e s t i f i e d  tha t  
c o n f l i c t s  over  the de te rm ina t io n  of 
spendable weekly wage cause a sub­
s t a n t i a l  amount o f  l i t i g a t i o n

AS 23 .3 0 .2 2 0(a ) (2 )  is amend- AS 23 .3 0 .2 2 0(a ) (2 )  au thor izes
ed to a l low  the Board the the Board to set  the SWW i f  they
a b f l i t y  to set  the SWW i f  determine tha t  the gross weekly
the employee had no earnings earnings at  the t ime of  i n j u r y
d ur ing  the preceeding ca lendar cannot be f a i r l y  ca lc u la te d  un­
year  or was v o l u n t a r i l y  ab- der As 2 3 .3 0 .2 2 9 (a ) (1 ) .
sent  from the labor  market 
f o r  18 months or  more of  the 
two preceeding calendar 
years .  However, In no case 
may the compensation exceed 
the employee's earnings at  
the t ime of  I n ju r y

Some participants expressed concern 
that the language in this section 
could result an unfair determina­
tion of a workers' SWW i f  they had no 
(or inadequate) work history and had 
only worked part of a week when they 
were Injured. Since this section 
prohibits a workers' benefits from 
exceeding their  weekly wage, the 
concern is that thei r SWW w i l l  be 
based on the partial work week at the 
time of injury.

The Senate CS amends this section to 
provide that the SWW may be based on 
the projected weekly wage of the 
worker at the time of injury.
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AS 23.30.225 Includes a new 
sec t ion  r e q u i r i n g  tha t  ves­
ted pension and p r o f i t  
shar ing b e n e f i t s  be included 
as p a r t  o f  a workers '  wage 
f o r  the purposes of  determ- 
In ing gro s s e a rn In g s .________

Compara t i ve  Ana l y s i s  Worke r s '  Conipens a i t i on B i l l s  
 ____________________ Pa9 e .............. /4___________

_ —
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PUBLIC TESTIMONY PROPOSED ( S e n a t e )  CS

Vested b e n e f i t s  are not 
considered In determining 
gross earnings under cu rren t  
law.

P a r t i c ip a n t s  supported t h i s  change 
al though some expressed concern tha t  
only  vested b e n e f t l s  were inc luded ,  
sec t ion  was inc luded in the b i l l  in 
response to the l lagland d e c is io n .

I Ills

(17)
D i s c r im i n a t io n

(IU)HadicaJ.
S t a b i i i t v

AS 23.30.247 (a)  p r o h i b i t s  
an employer from is c r im -  
in a t in g  aga ins t  a worker 
who has f i l e d  a workers '  
compensation c la im  in the 
past .

Cur rent  law is s i l e n t  on the 
quest ion  o f  d i s c r i m i n a t i o n  
f o r  prevlous f i 11ngs.

AS 23. 3 0 . 2 6 5 ( )  def ines 
"medical  s t a b i l i t y "  as the 
date a f t e r  which f u r t h e r  
o b j e c t i v e l y  measurable im­
provements from the inc a c i t y  
caused by the i n j u r y  i '  j t  
reasonably expected a s u l t  
from a d d i t i o n a l  care c, t r e a t ­
ment, n o tw i th s ta n d in g  a d d i t i o n ­
al care or  the p o s s i b i l i t y  o f  
improvement or  d e t e r i o r a t i o n  
r e s u l t i n g  from the passage of  
t i me.

Medical s t a b i l i t y  is presumed 
in the absence o f  Improvement 
fo r  a per iod  o f  45 days. The 
f i n d i n g  o f  medical s t a b i l i t y  
may be rebu t ted  w i th  c le a r  
and convincing  evidence.

P a r t i c i p a n t s  supported th i s  change 
al though some expressed concern over 
how i t  would be implemented and en­
forced and whether I t  would a c t u a l l y  
p ro te c t  workers from r e t r i b u t i o n  fo r  
f i l i n g  compensation c la ims.

There was some p u b l i c  test imony in 
o pp o s i t io n  to t h i s  d e f i n i t i o n  because 
o f  fear  tha t  i t  d id  not adequately 
address a s i t u a t i o n  where co n t in u in g  
t reatment  may prevent  f u r t h e r  problems 
or d e t e r i o r a t i o n  but w i l l  not produce 
any a d d i t i o n a l  p o s i t i v e  hea l ing  r e ­
s u l t s .  Fairbanks Uni ted asked f o r  a 
b e t t e r  d e f i n i t i o n  o f  medical s t a b i l i t y .



OTHER ISSUES:
1. 

2.

3.

4.

5.

6.

Manda t ed r a t e  dec rease  - Seve ra l  p a r t i c i p a n t s  asked the  Commit tee to i n c l u d e  l anguage i n  t he b i l l  t h a t  wou ld 
rnanda te a r a t e  dec rease  f o r  w o r k e r s 1 c lmpen sa t i o n  premiums f o r  t he second h a l f  o f  1988 by a t  l e a s t  10%.
Unemployment Compensat i on - Seve ra l  p a r t i c i p a n t s  sugges ted  amending the p roposed b i l l s  t o p r o v i d e  t h a t  an 
i n j u r e d  wo r ke r  who was e l i g i b l e  f o r  unemployment compensa t i on  can c o l l e c t  unemployment  b e n e f i t s  when t h e i r  
w o r k e r s '  compensa t i on  b e n e f i t s  a re  exhaus ted  and they  have s t i l l  been unab le  t o  f i n d  employment .
Mandated r e p o r t i n g  r e q u i r em en t s  - Numerous p a r t i c i p a n t s ,  p a r t i c u l a r l y  l e g i s l a t o r s ,  exp ressed  d ismay a t  t he  l a c k  o f  
i s uab le  s t a t i s t i c a l  da ta  on A l a s k a ' s  wo rke rs  compensa t i on  sys tem.  A change proposed i n  AS 2 3 . 3 0 . 0 4 0 ( b )  (HB 352) 

wou ld  r e q u i r e  a l l  i n f o r m a t i o n  r e l a t e d  to  pa i d  c l a im s  i n  A laska  ( c o s t s  o f  c l a im  b e n e f i t  by t y pe  such as PPD o r  TPD, 
payments f o r  med i ca l  and rehab s e r v i c e s ,  payments f o r  l e g a l  fees f o r  bo th  emp lo ye r / ee  e t c . )  t o  be s u b m i t t e d
a n n u a l l y  ( i n s t e a d  o f  a n n u a l l y  on the  da te  o f  t he i n j u r y ,  as i t  i s  under  c u r r e n t  l a w ) .
On-go ing  ta s k  f o r c e  -  Seve r a l  p a r t i c i p a n t s ,  i n c l u d i n g  Fa i r b anks  U n i t e d ,  asked t h a t  a g roup  o r  t a s k  f o r c e  be 
a p p o i n t e d  to  make an o n - go i n g  s tu dy  o f  A l a s k a ' s  w o r k e r s '  compensa t i on  system to  m o n i t o r  t he  c u r r e n t  s ys tem ,  
t he  e f f e c t s  o f  new ly  adopted l e g i s l a t i o n ,  and to  make recommendat i ons f o r  f u t u r e  changes .
" A l l  s t a t e s  r i d e r "  - Seve ra l  p a r t i c i p a n t s  comp la ined  t h a t  n o n - r e s i d e n t  f i r m s  ( p a r t i c u l a r l y  i n  t he c o n s t r u c t i o n
i n d u s t r y )  are n o t  r e q u i r e d  to pay A laska  w o r k e r s '  compensa t i on  r a t e s  because they  have purchased  an " a l l  
s t a t e s  r i d e r "  on t h e i r  home s t a t e  p o l i c y  wh i ch cove rs  them f o r  A laska  compensa t i on  a t  a c o s t  c o n s i d e r a b l y  l e s s  
t han  what  r e s i d e n t  f i r m s  must pay.  Seve ra l  p a r t i c i p a n t s  asked t h a t  pend ing l e g i s l a t i o n  be amended to  s p e c i f i c a l l y  
r e q u i r e  t h a t  a l l  companies w i t h  employees wo r k i ng  i n  A laska  must pay the same r a t e s  f o r  w o r k e r s '  compensa t ion  
premiums (by c l a s s i f i c a t i o n  and r i s k  t y p e )  as A laskan  bus inesses  do and t h a t  a s t i f f  p e n a l t y  c l a use  shou ld  be 
i n c l u d e d  f o r  companies who are  found to  be i n  v i o l a t i o n  o f  t he  r e q u i r em en t  f o r  A laska  w o r k e r s '  compensa t i on .
"A la s ka  money" - Some p a r t i c i p a n t s  comp la ined  t h a t  t hey  r e c e i v e  w o r k e r s '  compensa t i on  b e n e f i t s  by checks 
drawn on " o u t s i d e "  banks wh i ch  r e s u l t s  i n  c o n s t a n t  de la ys  i n  g e t t i n g  t h e i r  checks c r e d i t e d  l o c a l l y .  They 
asked f o r  a r e q u i r em e n t  under  law t h a t  compensa t i on  b e n e f i t s  be pa i d  by checks drawn on l o c a l  banks.
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5-1514X  ^
F o r d
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O rig in a l sponsor: Labor and CommerceCommittee

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 322 (Ju d ic ia ry ) 

IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE -  SECOND SESSION

A BILL
For an Act e n t i t le d : "An Act re la t in g  to  workers' compensation? and p ro -

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE INTENT. (a) I t  i s  the in ten t o f the le g is la ­

tu re  th a t AS 23 .30 be in te rp re ted  so as to  ensure the quick, e f f ic ie n t ,
f a i r ,  and p red ic tab le  d e liv e ry  o f indemnity and medical b en e fits  to  in ju red  
workers a t reasonab le cost to  the employers who a re  sub ject to  the pro­
v is io n s  o f  AS 23 .3 0 .

(b) The le g is la tu re  d ec la res th a t the workers' compensation laws must 
not be construed by the cou rts in  fa v o r o f  any p a rty . I t  i s  the sp e c ific  
in ten t o f  the le g is la tu re  th a t workers' compensation cases be decided on 
th e i r  m e rits , except when otherw ise provided by s ta tu te . I t  is  a ls  > the 
in ten t o f the le g is la tu re  th a t the board possess the g rea tes t possib le  
a u th o rity  in  the exe rc ise  o f  i t s  fa c t  fin d ing  r e s p o n s ib i l i t ie s  and th a t the 
board 's dec is ions be conc lusive un less the cou rt fin d s  th a t a reasonable 
person could not have reached the conc lusion made by the board.

(c) I t  is  the in ten t o f the le g is la tu re  in  amending AS 23 .30 .175
regard ing b en e fits  payable to  re c ip ien ts  not re s id in g  in  the s ta te  to

(1) recognize the le v e ls  o f  workers' compensation bene fits 
brought about by the high cost o f l iv in g  th a t e x is ts  in  the s ta te  as com­
pared to  o ther lo c a l i t ie s ?

(2) increase the incen tives to  re tu rn  to  work? and
(3) remove obstac les to  the u t i l i z a t i o n  o f  voca tion a l re h a b i li ­

ta t io n  th a t may be brought about by the payment o f workers' compensation

v id ing  f o r  an e f fe c t iv e  d a te ."

-1 H C S  C S S B  3 2 2 (Jud)
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b en e fits  a t the high le v e ls  provided by the A laska workers' compensation 
law to  in d iv id u a ls  re s id in g  in  lo c a l i t i e s  w ith liv in g  costs lower than 
those in  A laska .

(d) I t  i s  the in ten t o f  the le g is la tu re  to  encourage employers to  
improve s a fe ty  p rac tice s  in  the workplace and to  use improved sa fe ty  prac­
t ic e s  to  reduce work re la te d  in ju r ie s .

(e ) I t  i s  the in ten t o f  the le g is la tu re  in  amending AS 23 .30 .075 (b )
and 23 .3 0 .1 5 5  th a t the d iv is io n  o f  workers' corpensation , d iv is io n  o f
insurance, and Department o f  Law s t r i c t ly  en force the punishment authorized 
under AS 2 3 .3 0 .0 7 5 (b ) and the rep o rt in g  requirements and p en a lt ie s  fo r  
noncompliance under AS 2 3 .3 0 .1 5 5 . S t r ic t  enforcement is  necessary because

(1 ) the s ta te  has fa i le d  to  impose the punishment authorized 
under AS 2 3 .3 0 .0 7 5 (b ) against those employers who f a i l  to  ob ta in  workers' 
compensation insurance o r to  q u a li fy  as a s e l f - in s u r e r ;  and

(2 ) th e re  is  a la c k  o f s p e c if ic  data from the d iv is io n  o f work­
e rs ' compensation and d iv is io n  o f insurance to  adequately assess the e f f i ­
ciency and costs o f  the workers' compensation system.

* Sec. 2 . AS 21 .89 i s  amended by adding a new sec tion  to  read :
Sec. 2 1 .8 9 .0 1 5 . WORKPLACE ^AFETY PROGRAM. An in su re r who pro­

v ides worker' compensation inourance in  th is  s ta te  s h a l l e s ta b lish  and 
m aintain a workplace sa fe ty  ra te  reduction  program a v a i la b le  to  a l l  
in su reds . The program must include

(1 ) a reduction  in  fu tu re  workers' compensation premiums
based on the in su red 's  documented and successfu l implementation o f a 
sa fe ty  program? and

(2 ) consu lting  se rv ices  a v a i la b le  to  the insured to  estab­
l i s h  a workplace sa fe ty  program.

* Sec. 3. AS 23 .3 0 .0 0 5 (h ) i s  amended to  read :
(h) The department s h a l l [MAY] adopt [IDENTICAL] ru le s  fo r  a l l  

HCS CSSB 322 (Jud) - 2 -
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p a n e l s , a n d  p r o c e d u r e s  f o r  t h e  p e r i o d i c  s e l e c t i o n ,  r e t e n t i o n ,  a n d  r e­

m o v a l  o f  b o t h  r e h a b i l i t a t i o n  s r e c i a l i s t s  a n d  p h y s i c i a n s  u n d e r  AS 2 3 . -  

3 0 . 0 4 1  a n d  2 3 . 3 0 . 0 9 5 .  a n d  s h a l l  [MAY] a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  

t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .  P r o c e s s  a n d  p r o c e d u r e  u n d e r  t h i s  

c h a p t e r  s h a l l  b e  a s  sum m ary  a n d  s i m p l e  a s  p o s s i b l e .  T h e  d e p a r t m e n t ,  

t h e  b o a r d  o r  a  m em ber o f  i t  m ay f o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r  

s u b p o e n a  w i t n e s s e s ,  a d m i n i s t e r  o r  c a u s e  t o  b e  a d m i n i s t e r e d  o a t h s ,  and  

may e x a m i n e  o r  c a u s e  t o  h a v e  e x a m i n e d  t h e  p a r t s  o f  t h e  b o o k s  and  

r e c o r d s  o f  t h e  p a r t i e s  t o  a  p r o c e e d i n g  t h a t  r e l a t e  [WHICH RELATED] t o  

q u e s t i o n s  i n  d i s p u t e .  T h e  s u p e r i o r  c o u r t ,  o n  a p p l i c a t i o n  o f  t h e  

d e p a r t m e n t ,  t h e  b o a r d  o r  a n y  m em b ers  o f  i t ,  s h a l l  e n f o r c e  t h e  a t t e n ­

d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s  a n d  t h e  p r o d u c t i o n  a n d  e x a m i n a t i o n  o f  

b o o k s ,  p a p e r s ,  anc‘ r e c o r d s .  •

* S e c .  4 .  AS 2 3 . 3 0 . 0 2 0  i s  am en d ed  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

(b )  An e m p lo y e e  who k n o w i n g l y  m a k e s  a  T a l s e  s t a t e m e n t  a s  t o  t h e  

e m p l o y e e ' s  p h y s i c a l  c o n d i t i o n  o n  a n  e m p lo y m e n t  a p p l i c a t i o n  o r  p re e m ­

p l o y m e n t  q u e s t i o n n a i r e  may n o t  r e c e i v e  b e n e f i t s  u n d e r  t h i s  c h a p t e r  i f

(1 )  t h e  e m p l o y e r  r e l i e d  u p o n  t h e  f a l s e  r e p r e s e n t a t i o n  and  

t h i s  r e l i a n c e  w as  a  s u b s t a n t i a l  f a c t o r  i n  t h e  h i r i n g ;  a n d

(2 )  t h e r e  w as  a  c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  f a l s e  r e p ­

r e s e n t a t i o n  a n d  th e .  i n j u r y  t o  t h e  e m p lo y e e .

* S e c .  5 .  AS 2 3 . 3 0 . 0 2 5  i s  a m en d ed  b y  a d d i n g  a  new s u b s e c t i o n  t o  r e a d :

(c )  An i n s u r e r  e x t e n d i n g  c o v e r a g e  r e q u i r e d  u n d e r  t h i s  c h a p t e r  by  

s p e c i f y i n g  A l a s k a  i n  t h e  o t h e r  s t a t e s  s e c t i o n  o r  s i m i l a r  p r o v i s i o n  o f  

t h e  i n s u r a n c e  p o l i c y  s h a l l  p r o v i d e  n o t i c e  t o  t h e  d e p a r t m e n t  u n d e r  

AS 2 3 . 3 0 . 0 8 5 .

* S e c .  6 .  AS 2 3 . 3 0 . 0 3 0  i s  am en d ed  b y  a d d i n g  a  new p a r a g r a p h  t o  r e a d :

(8 )  An a n n u a l  i n s u r a n c e  p re m iu m  t h a t  e x c e e d s  $ 2 ,0 0 0  may be 

p a i d  o n  a n  i n s t a l l m e n t  b a s i s  o f  n o t  f e w e r  t h a n  tw o  p a y m e n t s ,  i f

- 3 -  HCS CSSB 3 2 2 (Ju d )
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requested by the insu red . Premiums paid by in s ta llm en t must be s tru c ­
tu red  to  r e f le c t  seasonal peaks in  the basis o f  the premium. The 
in su re r s h a l l inc lude th is  p rov is ion  in  the insurance p o lic y  in  a 
manner th a t c le a r ly  informs the insured o f  the p ro v is io n .

* Sec. 7 . AS 2 3 .3 0 .0 4 0 (b ) i s  amended to  read :
(b) I f  an employee s u ffe rs  a compensable in ju ry  th a t re s u lt s  in  

temporary t o t a l  d i s a b i l i t y ,  temporary p a r t ia l d i s a b i l i t y ,  permanent 
p a r t ia l d i s a b i l i t y ,  o r permanent t o t a l d i s a b i l i t y ,  the employer o r 
insurance c a r r ie r  s h a l l con tribu te  to  the second in ju ry  fund. The 
c on trib u tion  s h a l l be made annually  a t the time o f  the re p o rt f i l i n g  
requ ired  bv AS 23 .30 .155  (ml [BY ONE YEAR FROM THE DATE OF THE INJURY 
OR ON TERMINATION OF THE EMPLOYEE'S CLAIM, WHICHEVER IS SOONER. IF 
THE CLAIM IS  NOT TERMINATED WITHIN ONE YEAR, SUBSEQUENT CONTRIBUTIONS 
SHALL BE MADE YEARLY UNTIL THE TERMINATION OF THE EMPLOYEE'S CLAIM], 
The amount o f  the con trib u tion  is  the product o f  the compensation to  
which the employee is  e n t it le d  f o r  temporary t o t a l  d i s a b i l i t y ,  tempo­
ra ry  p a r t i a l  d i s a b i l i t y ,  permanent p a r t ia l d i s a b i l i t y ,  o r permanent 
t o t a l  d i s a b i l i t y  and the app licab le  c on trib u tion  ra te  se t out in  
column A o f th is  subsection . Payment need not be made to  the second
in ju ry  fund i f  the t o t a l c on trib u tion  under th is  subsection is  le s s
than $20. By December 15 o f  each year the commissioner s h a l l d e te r­
mine and make a v a i la b le  to  the pub lic  the ap p lic ab le  con trib u tion  ra te  
f o r  the fo llow in g  ca lendar year according to  the rese rve  ra te  o f the 
second in ju ry  fund in  column B o f th is  subsection :

Column A Column B
Second In ju ry  Fund Reserve Rate
C on tribu tion  Rate At Least But Less Than

(Percent) (Percent) (Percent)
6 0 50

H C S  C S & B  3 2 2 (Jud) 4



5 50 75
4 75 100
3 100 125
2 125 150
1 150 175
0 175

* Sec. 8 . AS 2 3 .3 0 .0 4 0 (h ) i s  amended to  read :
(h) Adm in istration  expenses o f  the s ta te  under th is  section  and 

AS 2 3 .3 0 .2 0 5  must [SHALL] be paid from the second in ju ry  [GENERAL] 
fund.

* Sec. 9 . AS 23 .3 0 .0 4 1  i s  repea led  and reenacted to  read :
Sec. 2 3 .3 0 .0 4 1 . REHABILITATION OF INJURED WORKERS. (a) The 

board s h a l l s e le c t  and employ a reemployment b e n e fits  adm in istra to r. 
The board may au th o rize  the adm in is tra to r to  s e le c t  and employ addi­
t io n a l s t a f f .  The adm in is tra to r i s  in  the p a r t i a l ly  exempt service 
under AS 3 9 .2 5 .1 2 0 .

(b) The adm in is tra to r s h a l l perform  the fo llow in g  functions:
(1 ) en fo rce  reg u la tio n s  adopted by the board to  implement 

th is  se c tion ;
(2 ) recommend reg u la tion s  f o r  adoption by the board that 

e s ta b lis h  performance a:„d rep o rtin g  c r i t e r i a  f o r  re h a b i li t a t io n  spe­
c i a l i s t s ;

(3 ) en fo rce  the q u a lity  and e ffe c tiv en e ss  o f reemployment 
b e n e fits  provided f o r  under th is  sec tion ;

(4 ) review  on an annual bas is the performance o f re h a b i li ­
t a t io n  s p e c ia lis ts  to  determine continued e l i g i b i l i t y  fo r  d e liv e ry  o f 
re h a b i li t a t io n  s e rv ic e s ;

(5 ) submit to  the department, on o r b e fo re  January 1 o f 
each yea r, a re p o rt  o f  reemployment b en e fits  provided under th is

- 5 -  H C S  C S S B  3 2 2 (Jud)
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sec tion  f o r  the p rev ious f i s c a l  y e a r ; the re p o rt must include a gener­
a l se c tion , sections re la te d  to  each re h a b i li t a t io n  s p e c ia lis t  em­
p loyed under th is  se c tion , and a s t a t i s t i c a l  summary o f  a l l  reha­
b i l i t a t i o n  cases, inc lud ing

(A) the estim ated and ac tua l cost o f  each active
re h a b i li t a t io n  p lan ;

(B) the estim ated and ac tu a l time o f  each re h a b i li t a ­
t io n  p lan ;

(C) a s ta tu s  re p o rt on a l l  in d iv id u a ls  completing or 
term inating  a reemployment b e n e fits  program inc lud ing  a re tu rn  to 
work da te ;

(D) the cost o f  reemployment b e n e fits ;
(6 ) maintain a l i s t  o f  r e h a b i li t a t io n  s p e c ia lis ts  who meet 

the q u a li f ic a t io n s  e s tab lish ed  under th is  sac tion ;
(7 ) promote awareness among physic ians, a d ju s te rs , in ju red  

w orkers, employers, employees, a tto rn eys , t ra in in g  p rov id e rs , and 
re h a b i li t a t io n  s p e c ia lis ts  o f  the reemployment program estab lished  in 
th is  subsection .

(c ) I f  an employee s u f fe r s  a compensable in ju ry  th a t may perma­
n en tly  prec lude an employee's re tu rn  to  the employee's occupation at 
the time o f in ju ry , the employee o r employer may request an e l i g i b i l ­
i t y  eva lu a tion  f o r  reemployment b e n e fits . The employee s h a l l request 
an e l i g i b i l i t y  eva lu a tion  w ith in  90 days a f t e r  the employee gives the 
employer n o tice  o f  in ju ry  un less the adm in is tra to r determines the 
employee has an unusual and extenuating circumstance th a t prevents the 
employee from making a t im e ly  request. The adm in is tra to r s h a l l ,  on a 
ro ta t in g  and geographic b a s is , s e le c t  a re h a b i li t a t io n  s p e c ia lis t  from 
the l i s t  maintained under (b) (6 ) o f  th is  sec tion  to  perform  the e l i ­
g i b i l i t y  eva lu a tion .

H C S  C S S B  3 2 2 (Jud) - 6 -
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(d) W ithin 30 days a f t e r  the r e f e r r a l  by the adm in is tra to r, the 
r e h a b i li t a t io n  s p e c ia lis t  s h a l l perform  the e l i g i b i l i t y  eva luation  and 
issue a re p o rt  o f  fin d in g s . The adm in is tra to r may g rant up to  an 
a d d it io n a l 30 days fo r  performance o f  the e l i g i b i l i t y  eva lua tion  upon 
n o t i f ic a t io n  o f unusual and extenuating circumstances and tine re ­
h a b i l i t a t io n  s p e c ia lis t 's  request. W ithin 14 days a f t e r  re c e ip t o f 
the re p o rt  from the re h a b i li t a t io n  s p e c ia li s t ,  the adm in is tra to r s h a ll 
n o t i fy  the p a rt ie s  o f the employee's e l i g i b i l i t y  f o r  reemployment 
p repa ra tion  b e n e fits . W ithin 10 days a f t e r  the dec is ion , e ith e r  party 
may seek review  o f  the dec is ion  by requesting a hearing under Aft 2 3 .-
30 .110 . The hearing s h a l l he he ld  w ith in  3 0 days a f t e r  i t  i s  re ­
quested. The board s h a l l uphold the dec is ion  o f  the adm in istra to r 
except f o r  abuse o f  d is c re t io n  on the adm in is tra to r's  p a rt .

(e ) An employee s h a l l be e l ig ib le  f o r  b en e fits  under th is  sec­
t io n  upon the employee's w ritten  request and by having a physician 
p red ic t th a t the employee w i l l  have permanent physica l capac itie s that 
are le s s  than the physica l demands o f  the employee's job  as described 
in  the United S ta tes Department o f Labor's "Se lected  C harac te ris tic s  
o f  Occupations Defined in  the D ic tion a ry  o f  Occupational T it le s "  fo r

(1 ) the employee's jo b  a t the time o f  in ju ry ; o r
(2 ) o the r job s th a t e x is t  in  the la b o r market th a t the

employee has he ld  o r received t ra in in g  f o r  w ith in  10 years b e fo re  the
in ju ry  o r  th a t the employee has he ld  fo llow in g  the in ju ry  f o r  a period 
long enough to  ob ta in  the s k i l l s  to  compete in  the la b o r market, 
according to  s p e c if ic  v oca tion a l p repa ra tion  codes as described in  the 
United S ta tes Department o f Labor's "Se lected  C h a ra c te ris tic s  o f Occu­
pations Defined in  the D ic tiona ry  o f Occupational T i t le s ."

( f )  An employee ira not e lig ib le  f o r  reemployment b e n e fits  i f
(1 ) the employer o f fe r s  employment w ith in the employee's

- 7 -  H C S  C S S B  3 2 2 (Jud)
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pred ic ted  p o s t - in ju ry  physica l c ap ac it ie s  a t a wage equiva lent to  at 
le a s t  the s ta te  minimum wage under AS 2 3 .1 0 .0 6 5  o r  75 percent o f  the 
w orker's g ross h ou rly  wages a t the time o f  in ju ry , whichever is  g rea t­
e r , and the employment prepares the employee to  be employable in other 
job s th a t e x is t  in  the la b o r market;

(2 ) the employee has been p re v io u s ly  re h a b ilita te d  in  a
former workers' compensation c la im  and re tu rned  to  work in  the same or
s im i la r  occupation in  terms o f phys ica l demands requ ired  o f  the em­
ployee a t the time o f  the p rev iou s •in ju ry ; o r

(3 ) a t the time o f medical s t a b i l i t y  no permanent impair­
ment i s  id e n t i f ie d  o r expected.

(g) W ithin 10 days a f t e r  the employee rece ives the adminis­
t r a t o r ' s  n o t i f ic a t io n  o f  e l i g i b i l i t y  f o r  b e n e fits , an employee who 
d es ire s  to  use these b en e fits  s h a l l  g ive  w ritten  no tice  to  the em­
p lo y e r o f the employee's se le c t io n  o f  a re h a b i li t a t io n  sp e c ia lis t  who 
s h a ll p rovide a complete reemployment b e n e fits  p lan . I f  the employer 
d isagrees w ith the employee's choice o f  re h a b i li t a t io n  s p e c ia lis t  to 
develop the p lan  and the disagreement cannot be reso lved , then the 
adm in is tra to r s h a l l assign a re h a b i li t a t io n  s p e c ia lis t .  The employer 
and employee each have one r ig h t o f  r e fu s a l o f  a re h a b i lita t io n  spe­
c i a l i s t .

(h) W ithin 90 days a f t e r  the r e h a b i l i t a t io n  s p e c ia lis t 's  se lec ­
t io n  under (g) o f  th is  sec tion , the reemployment p lan  must be formu­
la te d  and approved. The reemployment p lan  must include a t le a s t  the 
fo llow in g :

(1 ) a determ ination o f the occupationa l goa l in  the lab o r
market;

(2 ) an inven tory o f the employee's techn ica l s k i l l s ,  phys­
ic a l and in t e l le c tu a l c ap ac itie s , academic achievement, emotional

HCS CSSB 322(Jud) -8-



WORK DRAFT WORK DRAFT WORK DRAFT

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

cond ition  and fam ily  support;
(3 ) a p lan  to  acquire the occupational s k i l l s  to  be employ­

ab le ;
(4 ) the cost estimate o f the reemployment p lan , including

p rov id e r fe e s ; the amount o f t u i t io n , books, t o o ls ,  and supp lies ;
t ra n sp o rta t io n ; temporary lodg ing ; o r  job  m od ifica tion  devices;

(5 ) the estimated length o f  time th a t the p lan  w i l l  take;
(6 ) the date the p lan w i l l  commence;
(7 ) the estimated time o f medical s t a b i l i t y  as predicted by 

the physic ian ;
(8 ) a d e ta i le d  d esc rip tion  and p lan  schedule; and
(9 ) a fin d in g  by the re h a b i li t a t io n  s p e c ia lis t  that the

inven tory  under (2) o f  th is  subsection ind ica tes th a t the employee can 
be reasonab ly  expected to  s a t i s fa c t o r i ly  complete the p lan  and perform 
in  a new occupation w ith in  the time and cost l im i t a t i o n  o f the p lan .

( i )  Reemployment b en e fits  s h a ll be se lec ted  from the fo llow ing
in a manner th a t ensures remunerative em p loyab ility  in  the shortest 
p o ss ib le  tim e:

(1 ) on the jo b  t ra in in g ;
(2) v o c a tio n a l t ra in in g ;
(3 ) academic t ra in in g ;
(4 ) se lf-em ploym ent; o r
(5 ) a combination o f (1) -  (4 ) o f  th is  subsection .

( j )  The employee, r e h a b i li t a t io n  s p e c ia lis t ,  and the employer
s h a ll sign the reemployment b en e fits  p lan . I f  the employer and em­
p loyee f a i l  to  agree on a reemployment p lan , e ith e r p a rty  may submit a 
reemployment p lan  f o r  approval to  the adm in is tra to r ; the adminis­
t r a t o r  s h a l l approve o r  deny a p lan w ith in  14 days a f t e r  the plan is  
subm itted; w ith in  10 days o f  the d ec is ion , e ith e r  p a rty  may seek

- 9 -  HCS CSSB 3 2 2 (Jud)
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review o f  the dec is ion  by requesting a hearing under AS 2 3 .3 0 .1 1 0 ; the 
board s h a l l uphold the dec is ion  o f the adm in is tra to r un less evidence 
is  submitted supporting an a lle g a t io n  o f  abuse o f  d is c re t io n  on the 
p a rt o f  the adm in is tra to r ; the board s h a l l render a d ec is ion  w ithin 30 
days a f t e r  completion o f  the hearing .

(k) B en e fits  re la te d  to  the reemployment p lan  may not e.'rtend 
past two years from date o f  p lan  approval o r  acceptance, whichever 
date occurs f i r s t ,  a t  which time the b en e fits  e xp ire . I f  an employee 
reaches medical s t a b i l i t y  b e fo re  •completion o f  the p lan , temporary 
t o t a l  d is a b i l i t y  b e n e fits  s h a l l cease and permanent impairment bene­
f i t s  s h a l l then be paid a t the employee’ s temporary t o t a l  d is a b i li t y  
ra te . I f  the employee's permanent impairment b e n e fits  a re  exhausted 
b e fo re  the completion o r  te rm ination  o f  the reemployment p lan , the 
employer s h a l l p rov ide wages equal to  60 percent o f  the employee's 
spendable weekly wages but not to  exceed $525, u n t i l  the completion or 
te rm ination  o f the p lan . A permanent impairment b e n e fit  remaining 
unpaid upon the completion o r  te rm ination  o f  the p lan  s h a l l be paid to 
the employee in  a s in g le  lump sum. The fees o f  the re h a b i lita t io n  
s p e c ia lis t  o r  r e h a b i li t a t io n  p ro fe s s io n a l s h a l l be paid by the em­
p lo y e r and may not be included in  determ ining the cost o f  the reem­
ployment p lan .

(1) The cost o f  the reemployment p lan  incu rred  under th is  sec­
t io n  s h a l l be the re s p o n s ib i l i t y  o f  the employer, s h a l l  be paid on an 
expense incurred b a s is , and may not exceed $10 ,000 .

(m) Only a r e h a b i li t a t io n  s p e c ia lis t  may accept case assignments 
as a case manager and sign e l i g i b i l i t y  determ inations and reemployment 
p lan s . A person who is  not a re h a b i li t a t io n  s p e c ia lis t  may perform 
re h a b i li t a t io n  casework i f  the work is  performed under the d irec t 
supe rv is ion  o f  a r e h a b i li t a t io n  s p e c ia lis t  employed in  the same firm

H C S  C S S B  3 2 2 (Jud) -10



WORK DRAFT WORK DRAFT WORK DRAFT

and lo c a t io n .
(n) A fte r the employee has e lec ted  t  p a rt ic ip a te  in  reemploy­

ment b e n e fits , i f  the employer b e lie ves  the employee has not coop­
era ted  the employer may term inate reemployment b en e fits  on the date o f 
noncooperation. Noncooperation means unreasonable f a i lu r e  to

(1) keep appointments;
(2 ) maintain passing grades;
(3) attend designated programs;
(4 ) maintain contact w ith the re h a b i li t a t io n  s p e c ia lis t ;
(5 ) cooperate w ith the re h a b i li t a t io n  s p e c ia lis t  in  deve l­

oping a reemployment p lan  and p a rt ic ip a t in g  in  a c t iv i t ie s  re la t in g  to 
reem p loyab ility  on a fu l l- t im e  b a s is ;

(6 ) comply w ith the employee's re s p o n s ib i li t ie s  ou tlin ed  in 
the reemployment p lan ; o r

(7) p a rt ic ip a te  in  any planned reemployment a c t iv i t y  as 
determined by the adm in is tra to r.

(o ) Upon the request o f  e ith e r  p a rty , the adm in is tra to r s h a ll 
decide whether the employee has not cooperated as provided under (n) 
o f  th is  sec tion . A hearing b e fo re  the adm in is tra to r s h a ll be held 
w ith in  30 days a f t e r  i t  i s  requested . The adm in is tra to r s h a l l issue a 
dec is ion  w ith in  14 days a f t e r  the hearing . W ithin 10 days a f t e r  the 
adm in is tra to r f i l e s  the dec is ion , e ith e r  pa rty  may seek review o f the 
dec is ion  by requesting a hearing under AS 2 3 .3 0 .1 1 0 ; the board s h a ll 
uphold the dec is ion  o f the adm in is tra to r un less evidence is  submitted 
supporting an a lle g a t io n  o f abuse o f  d isc re t ion  on the p a rt o f the 
adm in is tra to r ; the board s h a ll render a dec ision  w ith in  30 days a fte r  
completion o f the hearing .

(p) In  th is  section
(1) "adm in is tra to r" means the reemployment bene fits
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adm in is tra to r undeB AS 2 3 .3 0 .0 4 1 (a )?
(2 ) "em p loyab ility " means possessing the a b i l i t y  but not 

n e c e ssa r ily  the opportun ity  to  engage in  employment th a t is  consisten t 
w ith the employee's physica l s ta tu s  imposed by the compensable in ju ry ;

(3 ) " la b o r market" means a geographica l area th a t o f fe r s  
employment oppo rtun itie s  in  the fo llow in g  p r i o r i t y :

(A) area o f  res idence ;
(B) a rea o f la s t  employment;
(C) the s ta te?
(D) o th e r s ta te s ;

(4 ) "phys ica l c ap ac itie s " means ob je c tiv e  and measurable 
phys ica l t r a i t s  such as a b i l i t y  to  l i f t  and c a rry , walk, stand o r s i t ,  
push, p u l l ,  c lim b, ba lance, stoop , knee l, crouch, craw l, reach, han­
d le , f in g e r , f e e l ,  t a lk ,  hear o r  see?

(5 ) "phys ica l demands" means the physica l requirements o f
the job  such as streng th , inc lud ing  p o s it io n s  such as standing, walk­
ing , s i t t in g ,  and movement o f  ob je c ts  such as l i f t i n g ,  carry ing , 
pushing, p u llin g , c lim bing , ba lanc ing , stoop ing , knee ling , crouching, 
craw ling , reach ing , hand ling , fin g e r in g , fe e lin g , ta lk in g , hearing , or 
seeing ;

(6 ) " re h a b i li t a t io n  s p e c ia lis t "  means a person who is  a 
c e r t i f i e d  insurance re h a b i li t a t io n  s p e c ia lis t ,  a c e r t i f ie d  re h a b i li t a ­
t io n  counse lo r, o r  a person who has equ iva len t o r b e tte r q u a li f ic a ­
t io n s  as determined under reg u la tio n s  adopted by the department;

(7 ) "remunerative em p loyab ility " means having the s k i l l s  
th a t a llow  a worker to  be compensated w ith wages o r o ther earnings 
equ iva len t to  a t le a s t  60 percent o f  the w orker's gross h ou rly  wages 
a t the time o f in ju ry ?  i f  the employment is  ou tside the s ta te , the 
s ta ted  60 percent s h a l l be ad justed  to  account f o r  the d iffe rence
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between the app lic ab le  s ta te  average weekly wage and the Alaska aver­
age weekly wage.

* Sec. 10. AS 23 .30 .0 55  i s  amended to  read :
Sec. 2 3 .3 0 .0 5 5 . EXCLUSIVENESS OF LIABILITY. The l i a b i l i t y  o f an 

employer p rescribed  in  AS 23 .30 .045  i s  exc lu s ive  and in  p lace o f a l l  
o th e r l i a b i l i t y  o f  the employer and any fe llow  employee to  the em­
p loyee , the employee's le g a l rep re sen ta tiv e , husband o r w ife , parents, 
dependents, next o f  k in , and anyone otherw ise e n t i t le d  to  recover 
damages from the employer o r  fe llow  employee a t law o r  in  adm ira lty  on 
account o f the in ju ry  o r  death. The l i a b i l i t y  o f the employer is  
exc lu s ive  even i f  the employee's claim  is  barred under AS 2 3 .3 0 .-  
020 t'b) . However, i f  an employer f a i l s  to  secure payment o f compen­
sa tion  as requ ired  by th is - chapter, an in ju re d  employee o r the em­
p lo y e e 's  le g a l rep re sen ta tive  in  case death re s u lt s  from the in ju ry  
may e le c t  to  c la im  compensation under th is  chapter, o r  to  maintain an 
ac tion  aga inst the employer a t law o r  in  adm ira lty  f o r  damages on 
account o f  the in ju ry  o r death. In  th a t ac tion  the defendant may not 
p lead as a defense th a t the in ju ry  was caused by the negligence o f a 
fe llow  se rvan t, o r  th a t the employee assumed the r i s k  o f  the employ­
ment, o r  th a t the in ju ry  was due to  the c on trib u to ry  negligence o f the 
employee.

* Sec. 11. AS 2 3 .3 0 .0 7 5 (b ) i s  amended to  read :
(b) I f  an [AN] employer [WHO] f a i l s  to  insu re  and keep insured 

employees sub jec t to  th is  chapter o r f a i l s  to  ob ta in  a c e r t i f ic a t e  o f 
se lf- in su ra n c e  from the board, upon conv ic tion  the court s h a ll Impose 
a f in e  o f $10.000 and may impose a sentence o f [ ,  IS  PUNISHABLE BY A 
FINE OF NOT MORE THAN $1 ,000 , OR BY] imprisonment f o r  not more than 
one yea r [ ,  OR BY BOTH], I f  an employer is  a co rpo ra tion , a l l  persons 
who, a t the time o f the in ju ry  o r death, had au th o rity  to  insure the
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[SAID] co rpo ra tion  o r apply fo r  a c e r t i f ic a t e  o f  s e lf- in su ra n c e , and 
the person a c t iv e ly  in  charge o f the business o f the [SUCH] corpo­
ra t io n  s h a l l be sub jec t to  the p en a lt ie s  p resc ribed  in  th is  subsection 
[HEREIN] and s h a ll be p e rs o n a lly , jo i n t ly ,  and s e v e ra lly  l i a b le  to ­
gether w ith the co rpo ra tion  f o r  the payment o f  a l l  compensation o r 
o th e r b en e fits  f o r  which the co rpo ra tion  is  l i a b le  under th is  chapter 
i f  the [SAID] co rpo ra tion  a t th a t [SUCH] time is  not insured o r  q u a li­
f ie d  as a s e lf - in s u r e r .

* Sec. 12. AS 2 3 .3 0 .0 9 5 (a ) i s  amended to  read :
(a) The employer s h a l l fu rn ish  m edical, s u rg ic a l, and other 

attendants o r treatm ent, nurse and h o sp ita l se rv ic e , medicine, crutch­
es, and apparatus f o r  the pe riod  which the nature o f  the in ju ry  o r the 
process o f recovery re q u ire s , not exceeding two years from and a ft e r  
the data o f in ju ry  to  the employee. However, i f  the cond ition  req u ir­
ing the treatm ent, apparatus, o r medicine i s  a la te n t  one, the two- 
yea r pe riod  runs from the time the employee has knowledge o f the 
natu re o f  the employee's d is a b i l i t y  and i t s  re la t io n sh ip  to  the em­
ployment and a f t e r  disab lement. I t  s h a l l be a d d it io n a lly  provided 
th a t , i f  continued treatment o r care o r  both beyond the two-year 
pe riod  i s  ind ica ted , the in ju re d  employee has the r ig h t  o f  review by 
the board. The board may au tho rize  continued treatment o r care o r 
both as the process o f  recovery may req u ire . When medical care is  
requ ired , the in ju red  employee may designate a licen sed  physician to  
provided a l l  medical and re la te d  b e n e fits . The employee may not make 
more than one change in  the employee's choice o f  attending physician 
w ithout the w ritten  consent o f  the employer. R e fe r ra l to  a s p e c ia lis t  
bv the employee's attending physician is  not considered a chancre in 
physic ians [INSIDE THE STATE TO RENDER THE CARE EXCEPT IN CASES WHERE, 
IN THE JUDGMENT OF THE BOARD, CARE OR TREATMENT OR BOTH CAN BEST BE 

HCS CSSB 322 (Jud) -1 4 -



ADMINISTERED BY THE SELECTION OF ANOTHER PHYSICIAN]. Upon procuring 
the se rv ic e s  o f  a physic ian , the in ju red  employee s h a l l g ive proper 
n o t i f ic a t io n  o f the s e le c t io n  to  the employer w ith in  a reasonab le time 
a f t e r  f i r s t  being tre a te d . Notice o f a change in  the attend ing physi­
cian s h a l l be given be fo re  the change [ IF  FOR ANY REASON DURING THE 
PERIOD WHEN MEDICAL CARE IS  REQUIRED THE EMPLOYEE WISHES TO CHANGE TO 
ANOTHER PHYSICIAN, THE EMPLOYEE MAY DO SO IN ACCORDANCE WITH REGU­
LATIONS ADOPTED BY THE BOARD],

* Sec. 13 . AS 2 3 .3 0 .0 9 5 (c ) i s  amended to  read :
(c ) A claim  fo r  medical o r  su rg ic a l trea tm en t. o r  treatment 

req u irin g  continu ing and m u ltip le  treatments o f a s im i la r  nature is  
not v a lid  and en fo rceab le  against the employer un less , w ith in  14 days 
fo llow in g  treatm ent, the physic ian g iv ing  the treatment o r  the employ­
ee rece iv in g  i t  fu rn ish es to  the employer and the board n o tice  o f the 
in ju ry  and treatm ent, p re fe ra b ly  on a form p rescribed by the board. 
The board s h a l l ,  however, excuse the fa i lu r e  to  fu rn ish  n o tice  w ithin 
14 days when i t  fin d s  i t  to  be in  the in te re s t  o f ju s t ic e  to  do so, 
and i t  may, upon app lic a tio n  by a p a rty  in  in te re s t , make an award fo r  
the reasonab le  va lue o f the medical o r su rg ic a l treatment so obtained 
by the employee. A w ritten  treatment p lan requ irin g  continuing and 
mu lt i p le  treatm ents o f a s im i la r  nature must Include ob jec tives , 
m od a lit ie s , and frequency o f treatm ent. The physician s h a l l document 
the need f o r  se rv ices  in  excess o f the gu ide lin es in  the w ritten 
treatm ent p lan .

* Sec. 14. AS 2 3 .3 0 .0 9 5 (e ) i s  amended to  read:
(e ) The employee s h a l l ,  a f t e r  an in ju ry , a t reasonable times 

during the continuance o f the d is a b i l i t y ,  i f  requested by the employsr 
o r  when ordered by the board, submit to  an examination by a physician 
o r surgeon o f  the employer's choice authorized to  p rac tic e  medicine
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under the laws o f  the ju r is d ic t io n  In  which the physician resides 
[STATE IN WHICH THE EMPLOYEE MAY BE FOUND], fu rn ished and paid fo r  by 
the employer. The employer mav not make more than one change in  the 
employer's choice o f a physician o r  surgeon w ithout the w ritten  con­
sent o f  the employee. R e fe r ra l to  a s p e c ia lis t  by the employer's 
Phys_lcian_.ls__not_consldered a change in  physic ians. An examination 
requested bv the employer not lo s s  than 14 davs a f t e r  in ju ry , and 
every 60 davs th e re a fte r , s h a l l be presumed to  be reasonab le , and the 
employee s h a l l submit to  the exam ination w ithout fu r th e r  request or 
o rde r bv the board. Unless m ed ica lly  app rop ria te , the physician s h a ll 
use e x is t in g  d iagnostic  data to  complete the examination. Facts 
r e la t iv e  to  the* in ju ry  o r  c la im  communicated to  o r otherw ise learned 
by a physic ian o r  surgeon who may have attended o r examined the em­
p loyee , o r  who may have been p resen t a t an examination a re not p r iv ­
ileg ed , e ith e r  in  the hearings provided f o r  in  th is  chapter o r an 
ac tion  to  recove r damages aga inst an employer who is  sub ject to  the 
compensation p rov is ion s o f  th is  chap ter, I f  an employee re fu ses to 
submit to  an [ANY] examination provided f o r  in  th is  sec tion , the 
employee's r ig h ts  to  compensation s h a l l be suspended u n t i l the ob­
s tru c t io n  o r re fu s a l ceases, and the employee's compensation during 
the pe riod  o f  suspension may, in  the d is c re t io n  o f the board o r the 
cou rt determ ining an ac tion  brought f o r  the recovery o f damages under 
th is  chapter, be fo r fe i t e d .  The board in  any case o f death may re ­
qu ire  an autopsy a t the oxpense o f  the p a rty  requesting the autopsy. 
An autopsy may not be he ld  w ithout n o tice  f i r s t  being given to  the 
widow o r widower o r next o f  k in  i f  they res id e  in  the s ta te  o r  th e ir  
whereabouts can be reasonab ly asce rta in ed , o f  the time and p lace o f 
the autopsy and reasonab le time and opportun ity  given the widow or 
widower o r next o f  k in  to  have a rep re sen ta tive  p resent to  w itness the 
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autopsy. I f  adequate n o tice  is  not g iven , the find ings from the 
autopsy may be suppressed on motion made to  the board o r to  the supe­
r i o r  c ou rt , as the case may be.

* Sec. 1*3. AS .0 3 .3 0 .0 9 5 (f) i s  amended to  read :
( f )  A l l fees and o th e r charges f o r  medical treatment o r service 

[ARE LIMITED TO THE CHARGES THAT PREVAIL IN THE SAME COMMUNITY FOR 
SIMILAR TREATMENT OF INJURED PERSONS OF LIKE STANDARD OF LIVING AND] 
s h a l l be sub jec t to  re g u la t io n  by the board but may not exceed usual, 
customary, and reasonab le fees f o r  the treatment o r  se rv ice  in  the 
community in  which i t  i s  rendered, as determined bv the board. An 
employee mav not be requ ired  to  pav a fee  o r charge f o r  medical t re a t ­
ment o r  s e rv ic e .

* Sec. 16 . AS 2 3 .3 0 .0 9 5 ( j )  i s  repea led and reenacted to  read:
( j )  The board may appoint a medical se rv ices review committee, 

o r con trac t w ith an e x is t in g  o rg an isa tion  in  the s ta te  o r another 
s ta te , to  a s s is t  and advise the board in  matters in vo lv ing  the appro­
p ria ten ess , n ece ss ity , and cost o f  medical and re la te d  se rv ices p ro­
vided under th is  chapter.

* Sec. 17. AS 2 3 .3 0 .0 9 5  i s  amended by adding a new subsection to  read:
(k ) In  the event o f  a medical d ispute regarding determ inations 

o f  causation , medical s t a b i l i t y ,  a b i l i t y  to  en te r a reemployment p lan , 
degree o f impairment, fu n c tio n a l capac ity , the amount and e ffic a c y  o f 
the continuance o f o r necess ity  o f  treatm ent, o r compensability be­
tween the employee's attend ing physic ian and the employer's indepen­
dent medical eva lu a tion , a second independent medical eva luation  s h a ll 
be conducted by a physic ian  o r physic ians se lec ted  by the board from a 
l i s t  es tab lish ed  and maintained by the board. The cost o f the exami­
nation and medical re p o r t  s h a l l be paid by the employer. The repo rt 
o f the independent medical examiner s h a l l be fu rn ished to  the board
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and to  the p a rt ie s  w ith in  14 days a f t e r  the examination is  concluded. 
A person may not seek damages from an independent medical examiner 
caused by the rendering o f  an op in ion o r  p rov id ing  testimony under 
th is  subsection , except in  the event o f  fraud  o r gross incompetence.

* Sec. 18. AS 2 3 .3 0 .1 0 5 (a ) i s  emended to  read :
(a) The r ig h t to  compensation f o r  d i s a b i l i t y  under t h is  chapter 

i s  barred un less a claim  f o r  i t  i s  f i le d  w ith in  two years a f t e r  the 
employee has knowledge o f the nature o f  the employee's d is a b i l i t y  and 
i t s  r e la t io n  to  the employment and a f t e r  disab lement. However, the 
maximum time f o r  f i l i n g  the c la im  in  any event o the r than a ris in g  out 
o f  an occupational d isease s h a l l be fo u r years from the date o f in ­
ju r y , and the r ig h t to  compensation f o r  death is  barred un less a claim 
th e re fo r  is  f i le d  w ith in  one year a f t e r  the death, except th a t i f  
payment o f compensation has been made w ithout an award on account o f 
the in ju ry  o r death, a c la im  may be f i le d  w ith in  two years a f t e r  the 
date o f the la s t  payment o f  b e n e fits  under AS 23 .3 0 .1 8 0 . 23 .30 .185 .
2 3 .3 0 .1 9 0 . 2 3 .3 0 .2 0 0 . o r 2 3 .3 0 .2 1 5 . I t  i s  a d d it io n a lly  provided th a t , 
in  the case o f la te n t  d e fe c ts  p e rt in en t to  and causing compensable 
d is a b i l i t y ,  the in ju red  employee has f u l l  r ig h t  to  claim  as s h a ll be 
determined by the board, time lim ita t io n s  notw ithstanding.

* Sec. 19. AS 2 3 .3 0 .1 1 0 (c ) i s  repea led  and reenacted to  read :
(c) Before a hearing i s  scheduled, the p a rty  seeking a hearing 

s h a l l f i l e  a request fo r  a hearing toge the r w ith an a f f id a v i t  sta ting  
th a t the p a rty  has completed necessary d iscove ry , obtained necessary 
evidence, and is  prepared f o r  the hearing . An opposing pa rty  s h a ll 
have 10 days a f t e r  the hearing  request i s  f i le d  to  f i l e  a response. 
I f  a pa rty  opposes the hearing request, the board o r a board designee 
s h a l l w ith in  30 days o f the f i l i n g  o f  the opposition  conduct a p re- 
hearing conference and se t a hearing date . I f  opposition  is  not 

HCS CSSB 322 (Jud) -1 8 -



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

W O R K  D R A F T W O R K  D R A F T  W O R K  D R A F T

filed, a hearing shall be scheduled no later than 60 days after the 

receipt of the hearing request. The board shall give each party at 

least 10 d a y s’ notice of the hearing, either personally or by cer­

tified mail. After a hearing has been scheduled, the parties may not 

stipulate to change the hearing date or to cancel, postpone, or con­

tinue the hearing, except for good cause as determined by the board. 

After completion of the hearing the board shall close the hearing 

record. If a settlement agreement is reached by the parties less than 

14 days before the hearing, the parties shall appear at the time of 

the scheduled hearing to state the terms of the settlement agreement. 

Within 30 days after w e  hearing record closes, the board shall file 

its decision. If the employer controverts a claim on a board-pre­

scribed controversion notice and the employee does not request a 

hearing within two years following the filing of the controversion 

notice, the claim is denied. .

* Sec. 20. AS 23.30.120 is amended by adding a new subsection to read:

(c) The presumption of compensability established in (a) of this 

section does not apply to a mental injury resulting from work-related 

stress.

* Sec. 21. AS 23.30.125 is amended by adding a new subsection to read:

(f) Subject to an employer's or employee's burden of proof, a

finding of fact made by the board as a part of a compensation order is 

conclusive unless the court specifically finds that a reasonable 

person could not haive reached the conclusion made by the board.

* Sec. 22. AS 23.30.130(a) is amended to read:

(a) Upon its; own initiative, or upon the application of any

party in interest on the ground of a change in conditions, including, 

for the purposes of AS 23.30.175, a change in residence, or because of 

a mistake in its determination of a fact, the board may, before one
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year after the date of the last payment of compensation benefits under 

AS 23.30.180, 23.30.185, 23.30.190. 23.30.200. or 23.30.215. whether

or not a compensation order has been issued, or before one year after 

the rejection of a claim, review a compensation case under [IK ACCOR­

DANCE WITH] the procedure prescribed in respect of claims in AS 23.-

30.110. Under [IN ACCORDANCE WITH] AS 23.30.110 the board may issue a 

new compensation order which terminates, continues, reinstates, in­

creases, or decreases the compensation, or award compensation.

* Sec. 23. AS 23.30.155(c) is amended to read:

(c) The insurer or adjuster [EMPLOYER] shall notify the board 

and the employee on a form prescribed by the board that the payment of 

compensation has begun or .has been increased, decreased, suspended, 

terminated, resumed, or changed in type. An initial report shall be 

filed with the board and sent to the employee within 28 days after the 

date of issuing the first payment of compensation. If at any time 21 

days or more pass and no compensation payment is issued, a report 

notifying the board and the employee of the termination or suspension 

of compensation shall be filed with the board and sent to the employee 

within 28 days after the date the last compensation payment was is­

sued. A report shall also be filed with the board and sent to the 

employee within 28 days after the date of issuing a payment increas­

ing,' decreasing, resuming.*. or changing the type of compensation paid. 

If the [EMPLOYER FAILS TO NOTIFY THE] board and the employee are not 

notified within the 28 days prescribed by this subsection for report­

ing, the insurer or adjuster [EMPLOYER] shall pay a civil penalty of 

$100 for the first day plus $10 for each day thereafter that the 

[EMPLOYER FAILED TO GIVE] notice was not given. Total penalties under 

this subsection [SECTION] may not exceed $1,000 for a failure to file

a required report. Penalties assessed under this subsection a^e
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eligible for reduction under (m) of this section. A penalty aasMSPri 

under this subsection after penalties have been reduced under (ml nf 

this section shall be increased bv 25 percent and shall bear interest 

at the rate established under AS 45.45.010.

* Sec. 24. AS 23.30.155(d) is amended to read:

(d) If the employer controverts the right to compensation the 

employer shall file with the board and send to the employee a notice 

of controversion on or before the 21st day after the employer has 

knowledge of the alleged injury or-death. If the employer controverts 

the right to compensation after payments have begun, the employer 

shall file with the board and send to the employee a notice of con­

troversion within seven days after an installment of compensation 

payable without an award is due. When payment of temporary disability 

benefits is controverted solely on the grounds that another employer 

or another insurer of the same employer mav be responsible for all or 

a portion of the benefits, the most recent employer or insurer who is 

party to the claim and who mav be liable shall make the payments 

during the pendency of the dispute. When a final determination of 

liability is made, any reimbursement reouired. including Interest at 

the statutory rate, and all costs and attorneys * fees incurred bv the 

prevailing employer, shall be made within 14 davs of the determina­

tion.

* Sec. 25. AS 23.30.155(e) is amended to read:

(e) If any installment of compensation payable withoutian award 

is not paid within seven days after it becomes due, as provided in (b) 

of this section, there shall be added to the unpaid installment an 

amount equal to 5fi. [20] percent of it or $300. whichever amount is 

greater. This additional amount shall be paid at the same time as, 

and in addition to, the installment, unless notice is filed under (d)
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of this section or unless the nonpayment is excused by the board after 

a showing by the employer that owing to conditions over which the 

employer had no control the installment could not be paid within the 

period prescribed for the payment.

* Sec. 26. AS 23.30.155(f) is amended to read:

(f) If compensation payable under the terms of an award is not 

paid within 14 days after it becomes due, there shall be added to that 

unpaid compensation an amount equal to 5J2 [20] percent or S300 which­

ever is greater of it, which shall-be paid at the same time as, but in 

addition to, the compensation, unless review of the compensation order 

making the award is had as provided in AS 23.30.125 and an interlocu­

tory injunction staying payments is allowed by t h e  court.

* Sec. 27. AS 23.30.155(m) is repealed and reenacted to read:

(m) On or before March 1 of each year the insurer or adjuster 

shall file a verified annual report on a form prescribed by the board 

stating the total amount of all compensation b y  type, the number of 

claims received and the percentage controverted, medical, and related 

benefits, vocational rehabilitation expenses, legal fees, including a 

separate total for fees paid to attorneys and fees paid for the other 

costs of litigation, and penalties paid on all claims during the 

preceding calendar year. If the annual report is timely and complete 

when received b y  the board and provides accurate information about 

each category of payments, the commissioner shall review the timeli­

ness of the insurer's or adjuster's reports filed during the preceding 

year under (c) of this section. If during the preceding year the 

insurer or adjuster filed at least 99 percent of the reports on time, 

the penalties assessed under (c) of this section shall be waived. If 

during the preceding year the insurer or adjuster filed at least 97 

percent of the reports on time, 75 percent of t he penalties assessed 
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of this section or unless the nonpayment is excused by the board after 

a showing by the employer that owing to conditions over which the 

employer had no control the installment could not be paid within the 

period prescribed for the payment.

* Sec. 26. AS 23.30.155(f) is amended to read:

(f) If compensation payable under the terms of an award is not

paid within 14 days after it becomes due, there shall be added to that 

unpaid compensation a n amount equal to 5fi [20] percent or $300 which­

ever is greater of it, which shall-be paid at the same time as, but in 

addition to, the compensation, unless review of the compensation order 

making the award is h a d  as provided in AS 23.30.125 and an interlocu­

tory injunction staying payments is allowed by the court.

* Sec. 27. AS 23.30.155 (m) is repealed and reenacted to read:

(m) On or before March 1 of each year the insurer or adjuster 

shall file a verified annual report on a form prescribed by the board 

stating the total amount of all compensation by type, the number of 

claims received and t h e  percentage controverted, medical, and related 

benefits, vocational rehabilitation expenses, legal fees, including a 

separate total for fees paid to attorneys and fees paid for the other

costs of litigation, and penalties paid on all claims during the

preceding calendar year. If the annual report is timely and complete 

when received by the board and provides accurate information about 

each category of payments, the commissioner shall review the timeli­

ness of the insurer's or adjuster's reports filed during the preceding 

year under (c) of this section. If during the preceding year the 

insurer or adjuster filed at least 99 percent of the reports on time, 

the penalties assessed under (c) of this section shall be waived. If 

during the preceding year the insurer or adjuster filed at least 97 

percent of the reports on time, 75 percent of the penalties assessed 
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under (c) of this section shall be waived. If during the preceding 

year the insurer or adjuster filed 95 percent of the reports on time, 

50 percent of the penalties assessed under (c) of this section shall 

be waived. If during the preceding year the insurer's or adjuster's 

reports have not been filed on time at least 95 percent of the time, 

none of the penalties assessed under (c) of this section shall be 

waived. The penalties that are not waived are due and payable when 

the insurer or adjuster receives notification from the commissioner 

regarding the timeliness of the reports. If the annual report is not 

filed by March 1 of each year, the insurer or adjuster shall pay a 

civil penalty of $100 for the first day the annual report is late, and 

$10 for each additional day the report is late. If the annual report 

is incomplete when filed, the insurer or adjuster shall pay a civil 

penalty of $1,000.

* Sec. 28. AS 23.30.155 is amended by adding new subsections to read:

(in) If the employer is self-insured or uninsured, the require­

ments of (c) and (m) of this section apply to the employer.

(o) The board shall promptly notify the division of insurance if 

the board determines that the employer's insurer has frivolously or 

unfairly controverted compensation due under this chapter. After 

receiving notice from the board, the division of insurance shall 

determine if the insurer has committed an unfair claim settlement 

practice under AS 21.36.125.

(p) When an employer pays compensation due under this chapter to 

an employee residing in this state, the payment must be made by check 

or other negotiable instrument drawn on funds deposited in this state.

* Sec. 29. AS 23.30.175 is repealed and reenacted to read:

Sec. 23.30.175. RATES OF COMPENSATION. (a) The weekly rate of 

compensation for disability or death may not exceed $700 and initially
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may not be less than $110. However, if the board determines that the 

employee's spendable weekly wages are less than $110 a week as com­

puted under AG 23.30.220, or less than $154 a week in the case of an 

employee who has furnished documentary proof of the employee's wages, 

it shall issue an order adjusting the weekly rate of compensation to a 

rate equal to the employee's spendable weekly wages. If the employer 

can verify that the employee's spendable weekly wages are less than 

$154, the employer may adjust the weekly rate of compensation to a 

rate equal to the employee's spendable weekly wages without an order 

of the board. If the employee's spendable weekly wages are greater 

than $154, but 80 percent of the employee's spendable weekly wages is 

less than $154, the employra's weekly rate of compensation shall be 

$154. Prior payments made in excess of the adjusted rate shall be 

deducted from the unpaid compensation in the manner the board deter­

mines. In any case, the employer shall pay timely compensation.

(b) The following rules apply to benefits payable to recipients 

not residing in the state at the time compensation benefits are pay­

able:

(1) the weekly rate of compensation shall be calculated by 

multiplying the recipient's weekly compensation rate calculated under 

AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the

ratio of the cost of living of the area in which the recipient resides 

to the cost of living in this state;

(2) the calculation required by (1) of this subsection does 

not apply if the recipient is absent from the state for medical or re­

habilitation services not reasonably available in the state?

(3) if the gross weekly earnings of the recipient and the 

resulting compensation rate is determined under AS 23.30.220(a)(2), 

the calculation required by this subsection applies only to the

HCS CSSB 322(Jud) -24-
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portion of the recipient's weekly compensation rate attributable to 

wages earned in the state;

(4) application of this subsection may not reduce the 

weekly compensation rate to less than $154 a week, except as provided 

in (a) of this section.

(c) The board shall provide by regulation for the determination 

and comparison of living costs for this state and the other areas in 

which recipients reside and for the annual redetermination and com­

parison of these costs.

* Sec. 30. AS 23.30.180 is amended to read:

Sec. 23.30.180. PERMANENT TOTAL DISABILITY. In case of total 

disability adjudged to be permanent 80 percent of the injured em­

ployee's spendable weekly wages shall be paid to the employee during 

the continuance of the total disability. If a permanent partial 

disability award has been made before a permanent total disability 

determination, permanent total disability benefits must be reduced by 

the amount of the permanent partial disability award, adjusted for 

inflation, in a manner determined bv the board. Loss of both hands, 

or both arms, or both feet, or both legs, or both eyes, or of any two 

of them, in the absence of conclusive proof to the contrary, consti­

tutes permanent total disability. In all other cases permanent total 

disability is determined in accordance with the facts. In making this

determination the market for the employee's services shall be

(1) area of residence?

121 area of last employment?

(3) the state of residence? and

(41 the State of Alaska.

* Sec. 31. AS 23.30.180 is amended by adding a new subsection to read:

(b) Failure to achieve remunerative employability as defined in
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AS 23.30.041(p) does not, by itself, constitute permanent total dis­

ability.

* Sec. 32. AS 23.30.185 is amended to read:

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In 

case of disability total in character but temporary in quality, 80 

percent of the injured employee's spendable weekly wages shall be paid 

to the employee during the continuance of the disability. Temporary 

total disability benefits mav not be paid for any period of disability 

occurring after the date of medical stability.

•* Sec. 33. AS 23.30.190 is repealed and reenacted to read:

Sec. 23.30.190. COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT,

(a) In case of impairment partial in character but permanent in 

quality, and not resulting in permanent total disability, the compen­

sation is $135,000 multiplied by the employee's percentage of perma­

nent impairment of the whole person. The percentage of permanent 

impairment of the whole person is the percentage of impairment to the 

particular body part, system, or function converted to the percentage 

of impairment to the whole person as provided under (b) of this sec­

tion. The compensation is payable in a single lump sum, except as 

otherwise provided in AS 23.30.041, but the compensation may not be 

discounted for any present value considerations.

(b) All determinations of the axistence and degree of permanent 

impairment shall be made strictly and solely under the whole person 

determination as set out in the American Medical Association Guides to 

the Evaluation of Permanent Impairment, except that an impairment 

rating may not be rounded to the next five percent. The board shall 

adopt a supplementary recognized schedule for injuries that cannot be 

rated by use of the American Medical Association Guides.

(c) An employee with an actual permanent impairment as 
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determined under (b) of this section may not receive less than $250 

for the impairment.

(d) The impairment rating determined under (a) of this section 

shall be reduced by a permanent impairment that existed before the 

compensable injury. If the combination of a prior impairment rating 

and a rating under (a) of this section would result in the employee 

being considered permanently totally disabled, the prior rating does 

not negate a finding of permanent total disability.

* Sec. 34. AS 23.30.200 is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo­

rary partial disability resulting in decrease of earning capacity the 

compensation shall be 80 percent of the difference between the injured 

employee's spendable weekly wages before the injury and the wage- 

earning capacity of the employee after the injury in the same or 

another employment, to be paid during the continuance of the disabili­

ty, but not to be paid for more than five years. Temporary partial 

disability benefits mav not be paid for a period of disability occur­

ring after the date of medical stability.

* Sec. 35. AS 23.30.200 is amended by adding a new subsection to read:

(b) The wage-earning capacity of an injured employee is deter­

mined by the actual spendable weekly wage of the employee if the 

actual spendable weekly wage fairly and reasonably represents the 

wage-earning capacity of the employee. The board may, in the interest 

of justice, fix the wage-earning capacity that is reasonable, having 

due regard to the nature of the injury, the degree of physical impair­

ment, the usual employment, and other factors or circumstances in the 

case that may affect the capacity of the employee to earn wages in a 

disabled condition, including the effect of disability as it may 

naturally extend into the future.
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* Sec. 36. AS 23.30.220(a) is amended to read:

(a) The spendable weekly wage of an injured employee at the time 

of an injury is the basis for computing compensation. It is the 

employee's gross weekly earnings minus payroll tax deductions. The 

gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 

100 the gross earnings of the employee in the two calendar years 

immediately preceding the injury.

(2) If the employee had-no earnings during the two calendar 

years preceding the injury or was absent from the labor market for 18 

months or more of the two calendar years preceding the injury [THE 

BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE TIME OF THE 

INJURY CANNOT BE FAIRLY CALCULATED UNDER (1) OF THIS SUBSECTION], the 

board shall [MAY] determine the employee's gross weekly earnings for 

calculating compensation by considering the nature of the employee's 

work and work history, but compensation mav not exceed the employee's 

projected gross weekly earnings at the time of injury.

(3) If an employee when injured is a minor, an apprentice, 

or a trainee in a formal training program, as determined by the board, 

whose wages under normal conditions would increase during the period 

of disability, the projected increase may be considered by the board 

in computing the gross weekly earnings of the employee.

(4) If the employee is injured while performing duties as a 

volunteer ambulance attendant, policeman, or fireman, the gross weekly 

earnings for calculating compensation shall be the minimum gross 

weekly earnings paid a full-time ambulance attendant, policeman, or 

fireman employed in the political subdivision where the injury oc­

curred, or, if the political subdivision has no full-time ambulance 

attendants, policemen, or firemen, at a reasonable figure previously
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set by the political subdivision to make this determination but in no 

case may the gross weekly earnings for calculating compensation be 

less than the minimum wage computed on the basis of 40 hours work per 

week.

* Sec. 37. AS 23.30.225 is amended by adding a new subsection to reads

(c) If employer contributions to a qualified pension or profit 

sharing plan have been included in the determination of gross earnings 

and the employee is receiving pension or profit sharing payments, 

weekly compensation benefits payable under this chapter shall be 

reduced by the amount paid or payable to the injured worker under the 

plan for any week or weeks during which compensation benefits are also 

payable. The amount of the reduction may not in any week exceed the 

increase in weekly compensation benefits brought about by the inclu­

sion of employer contributions to a qualified pension or profit shar­

ing plan in the determination of gross earnings.

* Sec. 38. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.247. DISCRIMINATION PROHIBITED. (a) An employer may

not discriminate in hiring, promotion, or retention policies or prac­

tices against an employee who has in good faith filed a claim for or 

received benefits under this chapter. An employer who violates this 

section is liable to the employee for damages to be assessed by the 

court in a private civil action.

(b) This section may not be construed to prevent an employer 

from basing hiring, promotion, or retention policies or practices on 

considerations of the employee's safety practices or the employee's 

physical and mental abilities? nor may this section be construed so as 

to create employment rights not otherwise in existence.

(c) This section may not be construed to prohibit an employer

from requiring a prospective employee to fill out a preemployment
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questionnaire or application regarding the person's prior health or 

disability history as long as it is meant to either document written 

notice for second injury fund reimbursement under AS 23.30.205(c) or 

to determine whether the employee has the physical or mental capacity 

to meet the documented physical or mental demands of the work.

* Sec. 39. AS 23.30.265(15) is amended to read:

(15) "gross earnings" means periodic payments, by an em­

ployer to an employee for employment before any authorized or lawfully 

required deduction or withholding of money by the employer, including 

compensation that is deferred at the option of the employee, and 

excluding irregular bonuses, reimbursement of expenses, expense allow­

ances, and any benefit or payment to the employee that is not fully 

taxable to the employee during the pay period, except that the total 

amount of contributions made bv an employer to a qualified pension or 

profit sharing plan during the two plan years preceding the iniurv. 

multiplied bv the percentage of the employee's vested interest in the 

plan at the time of iniurv, shall be included in the determination of 

gross e a m l n a s ; the value of room and board if taxable to the employee 

may be considered in determining gross earnings? however, the value of 

room and board that would raise an employee's gross weekly earning 

above the state [ALASKA] average weekly wage at the time of injury may 

not be considered?

* Sec. 40. AS 23.30.265(17) is amended to read:

(17) "injury" means accidental injury or death arising out 

of and in the course of employment, and an occupational disease or 

infection which arises naturally out of the employment or which natu­

rally or unavoidably results from an accidental injury? "injury" [, 

AND] includes breakage or damage to eyeglasses, hearing aids, den­

tures, or any prosthetic devices which function as part of the body 
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and further includes an injury caused by the wilful act of a third 

person directed against an employee because of the employment? "In­

jury" does not include mental inlurv caused bv mental stress unless It 

Is established that (A) the work stress was extraordinary and unusual 

In comparison to pressures and tensions experienced bv individuals in 

a comparable work environment, and rBI the work stress was the predom­

inant cause of the mental iniurv? the amount of work stress shall be 

measured bv actual events; a mental iniurv is not considered to arise 

out of and in the course of employment if it results from a disciplin­

ary action, work evaluation, job transfer, layoff, demotion, termina­

tion or similar action, taken in good faith bv the employer;

* Sec. 41. AS 23.30.265 is amended by adding a new paragraph to read:

(34) "medical stability" means the date after which further 

objectively measurable improvement from the effects of the compensable 

injury is not reasonably expected to result from additional medical 

care or treatment, notwithstanding the possible need for additional 

medical care or the possibility of improvement or deterioration re­

sulting from the passage of time? medical stability shall be presumed

in the absence of objectively measurable improvement for a period of 

45 days? this presumption may be rebutted by clear and convincing 

evidence.

* Sec. 42. AS 23.30.210 and 23.30.265(28) are repealed.

* Sec. 43. TRANSITIONAL PROVISIONS. Notwithstanding AS 23.30.040(b), 

as amended by sec. 7 of this Act, and AS 23.30.155(m) , as amended by 

sec. 27 of this Act, on or before March 1, 1989, each employer that is

subject to those sections shall file a report and make the appropriate 

contribution for all claims existing as of December 31, 1988. The period 

covered in the report shall be from the date of the termination report or 

the last anniversary report filed, if one has been filed, through
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December 31, 1988.

* Sec. 44. TEMPORARY RATE REDUCTION. Notwithstanding AS 21.39.030, an 

insurer providing workers' compensation insurance in the state shall pro­

vide at least a six percent reduction in the premium rate charged within 

the state for workers' compensation insurance, for the period beginning 

July 1, 1988, and ending January 1, 1990.

* Sec. 45. TRANSITIONAL PROVISION. Notwithstanding AS 23.30.041(p), as 

enacts, by sec. 9 of this Act, for the period from July 1, 1988, until 

June 30, 1989, the term "rehabilitation-specialist" as used in AS 23.30.041 

includes a person who was actively employed for at least one year before 

June 30, 1988, in providing rehabilitation services to an injured worker 

receiving benefits under AS 23.30.

* Sec. 46. APPLICABILITY. Except for secs. 7, 24, 27, 28, 40, and 44 

of this Act, this Act applies only to injuries sustained on or after Ju­

ly 1, 1988.

* Sec. 47. Section 40 of this Act applies to injuries sustained on or 

after the effective date of sec. 40 of this Act.

* Sec. 48. Sections 40 and 47 of this Act take effect immediately under 

AS 01.10.070(c).

* Sec. 49. Sections 1 - 3 9 ,  and 41 - 46 of this Act take effect July 1, 

1988.
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IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 322 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to workers' compensation? and pro­

viding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT. (a) It is the intent of the legisla­

ture that AS 23.30 be interpreted so as to ensure ’’he quick, efficient,

fair, and predictable delivery of indemnity and medical benefits to injured 

workers at a reasonable cost to the employers who arc. subject to the pro­

visions of AS 23.30.

(b) The legislature declares that the workers’ compensation laws must 

not be construed by the courts in favor of any party. It is the specific 

intent of the legislature that workers' compensation cases be decided on 

their merits, except when otherwise provided by statute. It is also the 

intent of the legislature that the board possess the greatest possible

authority in the exercise of its fact finding responsibilities and that the

board's decisions be conclusive unless the court finds that a reasonable 

person could not have reached the conclusion made by the board.

(c) It is the intent of the legislature in amending AS 23.30.175

regarding benefits payable to recipients not residing in the state to

(1) recognize the levels of workers' compensation benefits 

brought about by the high cost of living that exists in the state as com­

pared to other localities;

(2) increase the incentives to return to work? and

(3) remove obstacles to the utilization of vocational rehabili­

tation that may be brought about by the payment of workers' compensation

O r i g i n a l  s p o n s o r :  L a b o r  a n d  C o m m e r c e

C o m m i t t e e
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benefits at the high levels provided by the Alaska workers' compensation 

law to individuals residing in localities with living costs lower than 

those in Alaska.

(d) It is the intent of the legislature to encourage employers to 

improve safety practices in the workplace and to use improved safety prac­

tices to reduce work related injuries.

(e) It is the intent of the legislature in amending AS 23.30.075(b) 

and 23.30.155 that the division of workers' compensation, division of 

insurance, and Department of Law strictly enforce the punishment authorized 

under AS 23.30.075(b) and the reporting requirements and penalties for 

noncompliance under AS 23.30.155. Strict enforcement is necessary because

(1) the state has failed to impose the punishment authorized 

under AS 23.30.075(b) against those employers who fail to obtain workers' 

compensation insurance or to qualify as a self-insurer; and

(2) there is a lack of specific data from the division of work­

ers ' compensation and division of insurance to adequately assess the effi­

ciency and costs of the workers' compensation system.

* Sec. 2. AS 21.39.155 is amended by adding a new subsection to read:

(c) An insurer may not impose a surcharge for assigned risk pool 

insurance unless the insured has received an experience modification 

debit. After the insured has ‘received an experience modification 

debit, the insurer may impose a surcharge if the percentage of the 

surcharge does not exceed the percentage applied as an experience 

modification debit or 25 percent of the premium developed after appli­

cation of the experience modification factor, whichever is less.

* Sec. 3. AS 21.89 is amended by adding a new section to read:

Sec. 21.89.015. WORKPLACE SAFETY PROGRAM. An insurer who pro­

vides workers' compensation insurance in this state shall establish 

and maintain a workplace safety rate reduction program available to 
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all insureds. The program must include

(1) a reduction in future workers’ compensation premiums 

based on the insured's documented and successful implementation of a 

safety program; and

(2) consulting services available to the insured to estab­

lish a workplace safety program; an insurer may charge a fee separate 

from the premium for services requested under this paragraph.

* Sec. A. AS 23.30.005(h) is amended to read:

(h) The department shall [MAY] adopt [IDENTICAL] rules for all 

panels, and procedures for the periodic selection, retention, and re­

moval of both rehabilitation specialists and physicians under AS 23.- 

30.041 and 23.30.095, and shall [MAY] adopt regulations to carry out 

the provisions of this chapter. Process and procedure under this

chapter shall br as summary and simple as possible. The department, 

the board or a member of it may for the purposes of this chapter

subpoena witnesses, administer or cause to be administered oaths, and 

may examine or cause to have examined the parts of the books and 

records of the parties to a proceeding that relate [WHICH RELATED] to 

questions in dispute. The superior court, on application of the 

department, the board or any members of it, shall enforce the atten­

dance and testimony of witnesses and the production and examination of 

books, papers, and records.

* Sec. 5. AS 23.30.020 is amended by adding a new subsection to read:

(b) An employee who knowingly makes a false statement as to the

employee's physical condition on an employment application or preem­

ployment questionnaire may not receive benefits under this chapter if

(1) the employer relied upon the false representation and 

this reliance was a substantial factor in the hiring; and

(2) there was a causal connection between the false
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representation and the injury to the employee.

* Sec. 6. AS 23.30.025 is amended by adding a new subsection to read:

(c) An insurer extending coverage required under this chapter by

specifying Alaska in the other states section or similar provision of
I

the insurance policy shall provide notice to the department under 

AS 23.30.085.

* Sec. 7. AS 23.30.030 is amended by adding a new paragraph to read:

(8) An annual insurance premium that exceeds $2,000 may be

paid on an installment basis of not fewer than two payments, if re­

quested by the insured. Premiums paid by installment must be struc­

tured to reflect seasonal peaks in the basis of the premium. The 

insurer shall include this provision in the insurance policy in a 

manner that clearly informs the insured of the provision.

* Sec. 8. AS 23.30.040(b) is amended to read:

(b) If an employee suffers a compensable injury that results in 

temporary total disability, temporary partial disability, permanent 

partial disability, or permanent total disability, the employer or 

insurance carrier shall contribute to the second injury fund. The 

contribution shall be made annually at the time of the report filing 

required bv AS 23.30.155 (n) [BY ONE YEAR FROM THE DATE OF THE INJURY 

OR ON TERMINATION OF THE EMPLOYEE'S CLAIM, WHICHEVER IS SOONER. IF 

THE CLAIM IS NOT TERMINATED WITHIN ONE YEAR, SUBSEQUENT CONTRIBUTIONS 

SHALL BE MADE YEARLY UNTIL THE TERMINATION OF THE EMPLOYEE'S CLAIM]. 

The amount of the contribution is the product of the compensation to 

which the employee is entitled for temporary total disability, tempo­

rary partial disability, permanent partial disability, or permanent 

total disability and the applicable contribution rate set out in 

column A of this subsection. Payment need not be made to the second

injury fund if the total contribution under this subsection is less
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than $20. By December 15 of each year the commissioner shall deter­

mine and make available to the public the applicable contribution rate 

for the following calendar year according to the reserve rate of the 

second injury fund in column B of this subsection:

Column A 

Second Injury Fund 

Contribution Rate 

(Percent)

6

5

4

3

2

1

0

Column B 

Reserve Rate

At Least 

(Percent) 

0 

50 

75 

100 

125 

150 

175

But Less Than 

(Percent)

50

75

100

125

150

175

* Sec. 9. AS 23.30.040(h) is amended to read:

(h) Administration expenses of the state under this section and

AS 23.30.205 must [SHALL] be paid from the second injury [GENERAL]

fund.

* Sec. 10. AS 23.30.041 is repealed and reenacted to read:

Sec. 23.30.041. REHABILITATION OF INJURED WORKERS. (a) The

board shall select and employ a reemployment benefits administrator. 

The board may authorize the administrator to select and employ addi­

tional staff. The administrator is in the partially exempt service 

under AS 39.25.120.

(b) The administrator shall perform the following functions:

(1) enforce regulations adopted by the board to implement 

this section;

(2) recommend regulations for adoption by the board that
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establish performance and reporting criteria for rehabilitation spe­

cialists;

(3) enforce the quality and effectiveness of reemployment 

benefits provided for under this section;

(4) review on an annual basis the performance of rehabili­

tation specialists to determine continued eligibility for delivery of 

rehabilitation services;

(5) submit to the department, on or before January 1 of 

each year, a report of reemployment benefits provided under this 

section for the previous fiscal year; the report must include a gener­

al section, sections related to each rehabilitation specialist em­

ployed under this section, a n d \ ^  s^t ^st i c a l  summary of all reha­

bilitation cases, including

(A) the estimated and actual cost of each active 

rehabilitation plan;

(B) the estimated and actual time of each rehabilita­

tion plan;

(C) a status report on all individuals completing or 

terminating a reemployment benefits program including a return to 

work date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet 

the qualifications established under this section;

(7) promote awareness among physicians, adjusters, injured 

workers, employers, employees, attorneys, training providers, and 

rehabilitation specialists of the reemployment program established in 

this subsection.

(c) If an employee suffers a compensable injury that may perma­

nently preclude an employee's return to the employee's occupation at 

HCS CSSB 3 2 2 (Jud) -6-



the time of injury, the employee or employer may request an eligibil­

ity evaluation for reemployment benefits. The employee shall request 

an eligibility evaluation within 90 days after the employee gives the 

employer notice of injury unless the administrator determines the 

employee has an unusual and extenuating circumstance that prevents the 

employee from making a timely request. The administrator shall, on a 

rotating and geographic basis, select a rehabilitation specialist from 

the list maintained under (b) (6) of this section to perform the eli­

gibility evaluation.

(d) Within 30 days after the referral by the administrator, the 

rehabilitation specialist shall perform the eligibility evaluation and 

issue a report of findings. The administrator may grant up to an 

additional 30 days for performance of the eligibility evaluation upon 

notification of unusual and extenuating circumstances and the re­

habilitation specialist's request. Within 14 days after receipt of 

the report from the rehabilitation specialist, the administrator shall 

notify the parties of the employee's eligibility for reemployment 

preparation benefits. Within 10 days after the decision, either party 

may seek review of the decision by requesting a hearing under AS 23.-

30.110. The hearing shall be held within 30 days after it is re­

quested. The board shall uphold the decision of the administrator 

except for abuse of discretion on the administrator's part.

(e) An employee shall be eligible for benefits under this sec­

tion upon the employee's written request and by having a physician 

predict that the employee will have permanent physical capacities that 

are less than the physical demands of the employee's job as described 

in the United States Department of Labor's "Selected Characteristics 

of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or
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(2) other jobs that exist in the labor market that the 

employee has held or received training for within 10 years before the 

injury or that the employee has held following the injury for a period 

long enough to obtain the skills to compete in the labor market, 

according to specific vocational preparation codes as described in the 

United States Department of Labor's "Selected Characteristics of Occu­

pations Defined in the Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's 

predicted post-injury physical capacities at a wage equivalent to at 

least the state minimum wage under AS 23.10.065 or 75 percent of the 

worker's gross hourly wages at the time of injury, whichever is great­

er, and che employment prepares the employee to be employable in other 

jobs that exist in the labor market;

(2) the employee has been previously rehabilitated in a 

former workers' compensation claim and returned to work in the same or 

similar occupation in terms of physical demands required of the em­

ployee at the time of the previous injury; or

(3) at the time of medical stability no permanent impair­

ment is identified or expected.

(g) Within 10 days after the employee receives the adminis­

trator's notification of eligibility for benefits, an employee who 

desires to use these benefits shall give written notice to the em­

ployer of the employee's selection of a rehabilitation specialist who 

shall provide a complete reemployment benefits plan. If the employer 

disagrees with the employee's choice of rehabilitation specialist to 

develop the plan and the disagreement cannot be resolved, then the 

administrator shall assign a rehabilitation specialist. The employe 

and employee each have one right of refusal of a rehabilitation
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specialist.

(h) Within 90 days after the rehabilitation specialist's selec­

tion under (g) of this section, the reemployment plan must be formu­

lated and approved. The reemployment plan must include at least the 

following:

(1) a determination of the occupational goal in the labor

ma rke t;

(2) an inventory of the employee's technical skills, phys­

ical and intellectual capacities, academic achievement, emotional 

condition and family support;

(3) a plan to acquire the occupational skills to be employ­

able;

(4) the cost estimate of the reemployment plan, including

provider fees; the amount of tuition, books, tools, and supplies;

transportation; temporary lodging; or job modification devices;

(5) the estimated length of time that the plan will take;

(6) the date the plan will commence;

(7) the estimated time of medical stability as predicted by 

the physician;

(8) a detailed description and plan schedule; and

(9) a finding by the rehabilitation specialist that the

inventory under (2) of this subsection indicates that the employee can 

be reasonably expected to satisfactorily complete the plan and perform 

in a new occupation within the time and cost limitations of the plan.

(i) Reemployment benefits shall be selected from the following 

in a manner that ensures remunerative employability in the shortest 

possible time:

(1) on the job training;

(2) vocational training;

- 9 -  HCS CSSB  3 2 2 ( J u d )



(3) academic training;

(4) self-employment; or

(5) a combination of (1) - (4) of this subsection.

(j) The employee, rehabilitation specialist, and the employer 

shall sign the reemployment benefits plan. If the employer and em­

ployee fail to agree on a reemployment plan, either party may submit a 

reemployment plan for approval to the administrator; the adminis­

trator shall approve or deny a plan within 14 days after the plan is 

submitted; within 10 days of the decision, either party may seek 

review of the decision by requesting a hearing under AS 23.30.110; the 

board shall uphold the decision of the administrator unless evidence , 

is submitted supporting an allegation of abuse of discretion on the 

part of the administrator; the board shall render a decision within 30 

days after completion of the hearing.

(k) Benefits related to the reemployment plan may not extend 

past two years from date of plan approval or acceptance, whichever 

date occurs first, at which time the benefits expire. If an employee 

reaches medical stability before completion of the plan, temporary 

total disability benefits shall cease and permanent impairment bene­

fits shall then be paid at the employee's temporary total disability 

rate. If the employee's permanent impairment benefits are exhausted 

before the completion or termination of the reemployment plan, the 

employer shall provide wages equal to 60 percent of the employee's 

spendable weekly wages but not to exceed $525, until the completion or 

termination of the plan. A permanent impairment benefit remaining 

unpaid upon the completion or termination of the plan shall be paid to 

the employee in a single lump sum. The fees of the rehabilitation 

specialist or rehabilitation professional shall be paid by the em­

ployer and may not be included in determining the cost of the
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(1) The cost of the reemployment plan inc ;red under this sec­

tion shall be the responsibility of the employer, shall be paid on an 

expense incurred basis, and may not exceed $10,000.

(m) Only a rehabilitation specialist may accept case assignments 

as a case manager and sign eligibility determinations and reemployment 

plans. A person who is not a rehabilitation specialist may perform 

rehabilitation casework if the work is performed under the direct 

supervision of a rehabilitation specialist employed in the same firm 

and location.

(n) After the employee has elected to participate in reemploy­

ment benefits, if the employer believes tha employee has not coop­

erated the employer may terminate reemployment benefits on the date of 

noncooperation. Noncooperation means unreasonable failure to

(1) keep appointments;

(2) maintain passing grades;

(3) attend designated programs;

(4) maintain contact with the rehabilitation specialist;

(5) cooperate with the rehabilitation specialist in devel­

oping a reemployment plan and participating in activities relating to 

reemployability on a full-time basis;

(6) comply with the employee's responsibilities outlined in 

the reemployment plan; or

(7) participate in any planned reemployment activity as 

determined by the administrator.

(o) Upon the request of either party, the administrator shall 

decide whether the employee has not cooperated as provided under (n) 

of this section. A hearing before the administrator shall be held 

within 30 days after it is requested. The administrator shall issue a

r e e m p l o y m e n t  p l a n .
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decision within 14 days after the hearing. Within 10 days after the

administrator files the decision, either party may seek review of the

decision by requesting a hearing under AS 23.30.110; the board shall 

uphold the decision of the administrator unless evidence is submitted 

supporting  ̂n allegation of abuse of discretion on the part of the 

administrator; the board shall render a decision within 30 days after 

completion of the hearing.

(p) In this section

(1) "administrator" means the reemployment benefits admin­

istrator under AS 23.30.041(a);

(2) "employability" means possessing the ability but not 

necessarily the opportunity to engage in employment that is consistent 

with the employee's physical status imposed by the compensable injury;

(3) "labor market" means a geographical area that offers 

employment opportunities in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) "physical capacities" means objective and measurable 

physical traits such as ability to lift and carry, walk, stand or sit, 

push, pull, climb, balance, stoop kneel, crouch, crawl, reach, han­

dle, finger, feel, talk, hear or see;

(5) "physical demands" means the physical requirements of 

the job such as strength, including positions such as standing, walk­

ing, sitting, and movement of objects such as lifting, carrying, 

pushing, pulling, climbing, balancing, stooping, kneeling, crouching, 

crawling, reaching, handling, fingering, feeling, talking, hearing, or 

seeing;
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(6) "rehabilitation specialist" means a person who is a 

certified insurance rehabilitation specialist, a certified rehabilita­

tion counselor, or a person who has equivalent or better qualifica­

tions as determined under regulations adopted by the department?

(7) "remunerative employability" means having the skills 

that allow a worker to be compensated with wages or other earnings 

equivalent to at least 60 percent of the worker's gross hourly wages 

at the time of injury? if the employment is outside the state, the 

stated 60 percent shall be adjusted to account for the difference 

between the applicable state average weekly wage and the Alaska aver­

age weekly wage.
I

* Sec. 11. AS 23.30.055 is amended to read:

Sec. 23.30.055. EXCLUSIVENESS OF LIABILITY. The liability of an 

employer prescribed in AS 23.30.045 is exclusive and in place of all 

other liability of the employer and any fellow employee to the em­

ployee, the employee's legal representative, husband or wife, parents, 

dependents, next oi’ kin, and anyone otherwise entitled to recover 

damages from the employer or fellow employee at law or in admiralty on 

account of the injury or death. The liability of the employer is 

exclusive even if the employee's claim is barred under AS 23.30.- 

020 fb). However, if an employer fails to secure payment of compen­

sation as required by this chapter, an injured employee or the em­

ployee's legal representative in case death results from the injury 

may elect to claim compensation under this chapter, or to maintain an 

action against the employer at law or in admiralty for damages on 

account of the injury or death. In that action the defendant may not 

plead as a defense that the injury was caused by the negligence of a 

fellow servant, or that the employee assumed the risk of the employ­

ment, or that the injury was due to the contributory negligence of the
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employee.

* Sec. 12. AS 23.30.075(b) is amended to read:

(b) If an [AN] employer [WHO] fails to insure and keep insured 

employees subject to this chapter or fails to obtain a certificate of 

self-insurance from the board, upon conviction the court shall impose 

a fine of $10.000 and mav impose a sentence of [, IS PUNISHABLE BY A 

FINE OF NOT MORE THAN $1,000, OR BY] imprisonment for not more than 

one year [, OR BY BOTH]. If an employer is a corporation, all persons 

who, at the time of the injury or death, had authority to insure the 

[SAID] corporation or apply for a certificate of self-insurance, and 

the person actively in charge of the business of the [SUCH] corpo­

ration shall be subject to the penalties prescribed in this subsection 

[HEREIN] and shall be personally, jointly, and severally liable to­

gether with the corporation for the payment of all compensation or 

other benefits for which the corporation is liable under this chapter 

if the [SAID] corporation at that [SUCH] time is not insured or quali­

fied as a self-insurer.

* Sec. 13. AS 23.30.095(a) is amended to read:

(a) The employer shall furnish medical, surgical, and other 

attendants or treatment, nurse and hospital service, medicine, crutch­

es, and apparatus for the period which the nature of the injury or the 

process of recovery requires, not exceeding two years from and after 

the date of injury to the employee. However, if the condition requir­

ing the treatment, apparatus, or medicine is a latent one, the two- 

year period runs from the time the employee has knowledge of the 

nature of the employee's disability and its relationship to the em­

ployment and after disablement. It shall be additionally provided 

that, if continued treatment or care or both beyond the two-year 

period is indicated, the injured employee has the right of review by
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the board. The board may authorize continued treatment or care or 

both as the process of recovery may require. When medical care is 

required, the injured employee may designate a licensed physician to 

provide all medicrr.l and related benefits. The employee mav not make 

more than one change in the employee's choice of attending physician 

without the written consent of the employer. Referral to a specialist 

bv the e m p l o y e e ^  attending physician is not considered a change in 

physicians [INSIDE THE STATE TO RENDER THE CARE EXCEPT IN CASES WHERE, 

IN THE JUDGMENT OF THE BOARD, CARE OR TREATMENT OR BOTH CAN BEST BE 

ADMINISTERED BY THE SELECTION OF ANOTHER PHYSICIAN]. Upon procuring 

the services of a physician, the injured employee shall give proper 

notification of the selection to the employer within a reasonable time 

after first being treated. Notice of a chance in the attending physi­

cian shall be given before the change [IF FOR ANY REASON DURING THE 

PERIOD WHEN MEDICAL CARE IS REQUIRED THE EMPLOYEE WISHES TO CHANGE TO 

ANOTHER PHYSICIAN, THE EMPLOYEE MAY DO SO IN ACCORDANCE WITH REGU­

LATIONS ADOPTED BY THE BOARD].

* Sec. 14. AS 23.30.095(c) is amended to read:

(c) A claim for medical or surgical treatment. or treatment 

requiring continuing and multiple treatments of a similar nature is 

not valid and enforceable against the employer unless, within 14 days 

following treatment, the physician or health care provider giving the 

treatment or the employee receiving it furnishes to the employer and 

the board notice of the injury and treatment, preferably on a form 

prescribed by the board. The board shall, however, excuse the failure 

to furnish notice within 14 days when it finds it to be in the inter­

est of justice to do so, and it may, upon application by a party in 

interest, make an award for the reasonable value of the medical or 

surgical treatment so obtained by the employee. When a claim is made
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for a course of treatment requiring continuing and multiple treatments 

of a similar nature, in addition to the notice, the physician or 

health care provider shall furnish a written treatment plan if the 

course of treatment will require more frequent outpatient visits than 

the standard treatment frequency for the nature and degree of the 

injury and the type of treatments. The treatment plan shall be furn­

ished to the employee and the employer within 14 days after treatment 

begins. The treatment plan must include objectives, modalities, 

frequency of treatments, and reasons for the frequency of treatments. 

If the treatment plan is not furnished as required under this subsec­

tion, neither the employer nor the employee may be required to pay for 

treatments that exceed the frequency standard. The board shall adopt 

regulations establishing standards for frequency of treatment.

* Sec. 15. AS 23.30.095(e) is amended to read:

(e) The employee shall, after an injury, at reasonable times 

during the continuance of the disability, if requested by the employer 

or when ordered by the board, submit to an examination by a physician 

or surgeon of the employer's choice authorized to practice medicine 

under the laws of the jurisdiction in which the physician resides 

[STATE IN WHICH THE EMPLOYEE MAY BE FOUND], furnished and paid for by 

the employer. The employer may not make more than one change in the 

employer's choice of a physiiian or surgeon without the written con­

sent of the employee. Referral to a specialist by the employer's 

physician is not considered a change in physicians. An examination 

requested by the employer not less than 14 days after injury, and 

every 60 days thereafter, shall be presumed to be reasonable, and the 

employee shall submit to the examination without further request or 

order by the board. Unless medically appropriate, the physician shall 

use existing diagnostic data to complete the examination. Facts 
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relative to the injury or claim communicated to or otherwise learned 

by a physician or surgeon who may have attended or examined the em­

ployee, or who may have been present at an examination are not priv­

ileged, either in the hearings provided for in this chapter or an 

action to recover damages against an employer who is subject to the 

compensation provisions of this chapter. If an employee refuses to 

submit to an [ANY] examination provided for in this section, the 

employee's rights to compensation shall be suspended until the ob­

struction or refusal ceases, and the employee's compensation during

the period of suspension may, in the discretion of the board or the

court determining an action brought for the recovery of damages under 

this chapter, be forfeited. The board in any case of death may re­

quire an autopsy at the expense of the party requesting the autopsy. 

An autopsy may not be held without notice first being given to the 

widow or widower or next of kin if they reside in the state or their 

whereabouts can be reasonably ascertained, of the time and place of 

the autopsy and reasonable time and opportunity given the widow or 

widower or next of kin to have a representative present to witness the 

autopsy. If adequate notice is not given, the findings from the

autopsy may be suppressed on motion made to the board or to the supe­

rior court, as the case may be.

* Sec. 16. AS 23.30.095(f) is amended to read:

(f) All fees and other charges for medical treatment or service 

[ARE LIMITED TO THE CHARGES THAT PREVAIL IN THE SAME COMMUNITY FOR 

SIMILAR TREATMENT OF INJURED PERSONS OF LIKE STANDARD OF LIVING AND] 

shall be subject to regulation by the board but mav not exceed usual, 

customary, and reasonable fees for the treatment or service in the 

community in which it is rendered, as determined bv the board. An 

employee mav not be required to pay a fee or charge for medical
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treatment or service.

* Sec. 17. AS 23.30.095(j) is repealed and reenacted to read:

(j) The board may appoint a medical services review committee, 

or contract with an existing organization in the state or another 

state, to assist and advise the board in matters involving the appro­

priateness, necessity, and cost of medical and related services pro­

vided under this chapter.

* Sec. 18. AS 23.30.095 is amended by adding a new subsection to read:

(k) In the event of a medical dispute regarding determinations

of causation, medical stability, ability to enter a reemployment plan, 

degree of impairment, functional capacity, the amount and efficacy of 

the continuance of or necessity of treatment, or compensability be­

tween the employee's attending physician and the employer's indepen­

dent medical evaluation, a second independent medical evaluation shall 

be conducted by a physician or physicians selected by the board from a 

list established and maintained by the board. The cost of the exami­

nation and medical report shall be paid by the employer. The report 

of the independent medical examiner shall be furnished to the board 

and to the parties within 14 days after the examination is concluded. 

A person may not seek damages from an independent medical examiner 

caused by the rendering of an cpinion or providing testimony under 

this subsection, except in the event of fraud or gross incompetence.

* Sec. 19. AS 23.30.105(a) is amended to read:

(a) The right to compensation for disability under this chapter 

is barred unless a claim for it is filed within two years after the 

employee has knowledge of the nature of the employee's disability and 

its relation to the employment and after disablement. However, the 

maximum time for filing the claim in any event other than arising out 

of an occupational disease shall be four years from the date of 
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injury, and the right to compensation for death is barred unless a 

claim therefor is :!ilea within one year after the death, except that 

if payment of compensation has been made without an award on account

of the injury or death, a claim may be filed within two years after

the date of the last payment of benefits under AS 23.30.180. 23.30.- 

185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided 

that, in the case of latent defects pertinent to and causing com­

pensable disability, the injured employee has full right to claim as 

shall be determined by the board, time limitations notwithstanding.

* Sec. 20. AS 23.30.110(c) is repealed and reenacted to read:

(c) Before a hearing is scheduled, the party seeking a hearing

shall file a request for a hearing together with an affidavit stating 

that the party has completed necessary discovery, obtained necessary 

evidence, and is prepared for the hearing. An opposing party shall 

have 10 days after the hearing request is filed to file a response. 

If a party opposes the hearing request, the board or a board designee 

shall within 30 days of the filing of the opposition conduct a pre- 

hearing conference and set a hearing date. If opposition is not 

filed, a hearing shall be scheduled no later than 60 days after the 

receipt of the hearing request. The board shall give each party at 

least 10 days' notice of the hearing, either personally or by cer­

tified mail. After a hearing has been scheduled, the parties may not 

stipulate to change the hearing date or to cancel, postpone, or con­

tinue the hearing, except for good cause as determined by the board. 

After completion of the hearing the board shall close the hearing 

record. If a settlement agreement is reached by the parties less than 

14 days before the hearing, the parties shall appear at the time of 

the scheduled hearing to state the terms of the settlement agreement. 

Within 30 days after the hearing record closes, the board shall file
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its decision. If the employer controverts a claim on a board-pre­

scribed controversion notice and the employee does not request a 

hearing within two years following the filing of the controversion 

notice, the claim is denied.

* Sec. 21. AS 23.30.120 is amended by adding a new subsection to read:

(c) The presumption of compensability established in (a) of this

section does not apply to a mental injury resulting from work-related 

stress.

* Sec. 22. AS 23.30.125 is amended by adding a new subsection to read:

(f) Subject to an employer's or employee's burden of proof, a 

finding of fact made by the board as a part of a compensation order is 

conclusive unless the court specifically finds that a reasonable 

person could not have reached the conclusion made by the board.

* Sec. 23. AS 23.30.130(a) is amended to read:

(a) Upon its own initiative, or upon the application of any

party in interest on the ground of a change in conditions, including, 

for the purposes of AS 23.30.175, a change in residence, or because of 

a mistake in its determination of a fact, the board may, before one 

year after the date of the last payment of compensation benefits under 

AS 23.30.180. 23.30.185. 23.30.190. 23.30.200. or 23.30.215. Whether

or not a compensation order has been issued, or before one year after 

the rejection of a claim, review a compensation case under [IN ACCOR­

DANCE WITH] the procedure prescribed in respect of claims in AS 23.-

30.110. Under [IN ACCORDANCE WITH] AS 23.30.110 the board may issue a 

new compensation order which terminates, continues, reinstates, in­

creases, or decreases the compensation, or award compensation.

* Sec. 24. AS 23.30.155(c) is amended to read:

(c) The insurer or adjuster [EMPLOYER] shall notify the board

and the employee on a form prescribed by the board that the payment of 
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compensation has begun or has been increased, decreased, suspended, 

terminated, resumed, or changed in type. An initial report shall be 

filed with the board and sent to the employee within 28 days after the 

date of issuing the first payment of compensation. If at any time 21 

days or more pass and no compensation payment is issued, a report 

notifying the board and the employee of the termination or suspension 

of compensation shall be filed with the board and sent to the employee 

within 28 days after the date the last compensation payment was is­

sued. A report shall also be filed with the board and sent to the 

employee within 28 days after the date of issuing a payment increas­

ing, decreasing, resuming.*. or changing the type of compensation paid. 

If the [EMPLOYER FAILS TO NOTIFY THE] board and the employee are not 

notified within the 28 days prescribed by this subsection for report­

ing, the insurer or adjuster [EMPLOYER] shall pay a civil penalty of

$100 for the first day plus $10 for each day thereafter that the

[EMPLOYER FAILED TO GIVE] notice was not given. Total penalties under 

this subsection [SECTION] may not exceed $1,000 for a failure to file 

a required report. Penalties assessed under this subsection are 

eligible for reduction under (m) of this section. A penalty assessed 

under this subsection after penalties have been reduced under (m) of 

this section shall be increased bv 25 percent and shall bear interest 

at the rate established under AS 45.45.010.

* Sec. 25. AS 23.30.155(d) is amended to read:

(d) If the employer controverts the right to compensation the

employer shall file with the board and send to the employee a notice 

of controversion on or before the 21st day after the employer has 

knowledge of the alleged injury or death. If the employer controverts 

the right to compensation after payments have begun, the employer 

shall file with the board and send to the employee a notice of
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controversion within seven days after an installment of compensation 

payable without an award is due. When payment of temporary disability 

benefits is controverted solely on the grounds that another employer 

or another insurer of the same employer may be responsible for all or 

a portion of the benefits, the most recent employer or insurer who is 

party to the claim and who may be liable shall make the payments 

during the pendency of the dispute. When a final determination of 

liability is made, any reimbursement required, including interest at 

the statutory rate, and all costs and attorneys' foes incurred by the 

prevailing employer, shall be m ~de within 14 days of the determina- 

tion.

* Sec. 26. AS 23.30.155(e) is amended to read:

(e) If any installment of compensation payable without an award 

is not paid within seven days after it becomes due, as provided in (b) 

of this section, there shall be added to the unpaid installment an 

amount equal to 25_ [20] percent of it or $100, whichever amount is 

greater. This additional amount shall be paid at the same time as, 

and in addition to, the installment, unless notice is filed under (d) 

of this section or unless the nonpayment is excused by the board after 

a showing by the employer that owing to conditions over which the 

employer had no control the installment could not be paid within the 

period prescribed for the payment.

23 * Sec. 27. AS 23.30.155(f) is amended to read:

24 (f) If compensation payable under the terms of an award is not

25 paid within 14 days after it becomes due, there shall be added to that

26 unpaid compensation an amount equal to Z5 [20] percent of it or $100,

27 whichever is greater, which shall be paid at the same time as, but in

28 addition to, the compensation, unless review of the compensation order

making the award is had as provided in AS 23.30.125 and an interlocu-
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tory injunction staying payments is allowed by the court.

* Sec. 28. AS 23.30.155(m) is repealed and reenacted to read:

(m) On or before March 1 of each year the insurer or adjuster 

shall file a verified annual report on a form prescribed by the board 

stating the total amount of all compensation by type, the number of 

claims received and the percentage controverted, medical, and related 

benefits, vocational rehabilitation expenses, legal fees, including a 

separate total for fees paid to attorneys and fees paid for the other 

costs o f litigation, and penalties paid on all claims during the 

preceding calendar year. If the annual report is timely and complete 

when received by the board and provides accurate information about 

each category of payments, the commissioner shall review the timeli­

ness of the insurer's or adjuster's reports filed during the preceding 

year under (c) of this section. If during the preceding year the 

insurer or adjuster filed at least 99 percent of the reports on time, 

the penalties assessed under (c) of this section shall be waived. If 

during the preceding year the insurer or adjuster filed at least 97 

percent of the reports on time, 75 percent of the penalties assessed 

under (c) of this section shall be waived. If during the preceding 

year the insurer or adjuster filed 95 percent of the reports on time, 

50 percent of the penalties assessed under (c) of this section shall 

be waived. If during the preceding year the insurer's or adjuster's 

reports have not been filed on time at least 95 percent of the time, 

none of the penalties assessed under (c) of this section shall be 

waived. The penalties that are not waived are due and payable when 

the insurer or adjuster receives notification from the commissioner 

regarding the timeliness of the reports. If the annual report is not 

filed by March 1 of each year, the insurer or adjuster shall pay a 

civil penalty of $100 for the first day the annual report is late, and
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$10 for each additional day the report is late. If the annual report 

is incomplete when filed, the insurer or adjuster shall pay a civil 

penalty of $1,000.

* Sec. 29. AS 23.30.155 is amended by adding new subsections to read:

(n) If the employer is self-insured or uninsured, the require­

ments of (c) and (m) of this section apply to the employer.

(o) The board shall promptly notify the division of insurance if 

the board determines that the employer's insurer has frivolously or 

unfairly controverted compensation due under this chapter. After 

receiving notice from the board, the division of insurance shall 

determine if the insurer has committed an unfair claim settlement 

practice under AS 21.36.125.

(p) When an employer pays compensation due under this chapter to 

an employee residing in this state, the payment must be made by check 

or other negotiable instrument drawn on funds deposited in this state.

* Sec. 30. AS 23.30.175 is repealed and reenacted to read:

Sec. 23.30.175. RATES OF COMPENSATION. (a) The weekly rate of 

compensation for disability or death may not exceed $700 and initially 

may not be less than $110. However, if the board determines that the 

employee's spendable weekly wages are less than $110 a week as com­

puted under AS 23.30.220, or less than $154 a week in the case of an 

employee who has furnished documentary proof of the employee's wages, 

it shall issue an order adjusting the weekly rate of compensation to a 

rate equal to the employee's spendable weekly wages. If the employer 

can verify that the employee's spendable weekly wages are less than 

$154, the employer may adjust the weekly rate of compensation to a 

rate equal to the employee's spendable weekly wages without an order 

of the board. If the employee's spendable weekly wages are greatsr 

than $154, but 80 percent of the employee's spendable weekly wages is 

HCS CSSB 322(Jud) -24-
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less than $154, the employee's weekly rate of compensation shall be 

$154. Prior payments made in excess of the adjusted rate shall be 

deducted from the unpaid compensation in the manner the board deter­

mines. In any case, the employer shall pay timely compensation.

(b) The following rules apply to benefits payable to recipients 

not residing in the state at the time compensation benefits are pay­

able:

(1) the weekly rate of compensation shall be calculated by 

multiplying the recipient's weekly compensation rate calculated under 

AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the

ratio of the cost of living of the area in which the recipient resides 

to the cost of living in this state;

(2) the calculation required by (1) of this subsection does 

not apply if the recipient is absent from the state for medical or re­

habilitation services not reasonably available in the state;

(3) if the gross weekly earnings of the recipient and the 

resulting compensation rate is determined under AS 23.30.220(a)(2), 

the calculation required by this subsection applies only to the por­

tion of the recipient's weekly compensation rate attributable to wages 

earned in the state;

(4) application of this subsection may not reduce the 

weekly compensation rate to less than $154 a week, except as provided 

in (a) of this section.

(c) The board shall provide by regulation for the determination 

and comparison of living costs for this state and the other areas in 

which recipients reside and for the annual redetermination and com­

parison of these costs.

* Sec. 31. AS 23.30.180 is amended to read:

Sec. 23.30.180. PERMANENT TOTAL DISABILITY. In case of total
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disability adjudged to be permanent 80 percent of the injured em­

ployee's spendable weekly wages shall be paid to the employee during 

the continuance of the total disability. If a permanent partial 

disability award has been made before a permanent total disability 

determination, permanent total disability benefits must be reduced bv 

the amount of the permanent partial disability award, adjusted for 

inflation, in a manner determined bv the board. Loss of both hands, 

or both arms, or both feet, or both legs, or both eyes, or of any two 

of them, in the absence of conclusive proof to the contrary, consti­

tutes permanent total disability. In all other cases permanent total 

disability is determined in accordance with the facts. In making this 

determination the market for the employee's services shall be

(1) area of residence;

(2) area of last employment; 

the state of residence; and

(4) the State of Alaska.

* Sec. 32. AS 23.30.180 is amended by adding a new subsection to read:

(b) Failure to achieve remunerative employability as defined in 

AS 23.30.041(p) does not, by itself, constitute permanent total dis­

ability.

* Sec. 33. AS 23.30.185 is amended to read:

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In

case of disability total in character but temporary in quality, 80

percent of the injured employee's spendable weekly wages shall be paid 

to the employee during the continuance of the disability. Temporary 

total disability benefits mav not be paid for any period of disability 

occurring after the date of medical stability.

* Sec. 34. AS 23.30.190 is repealed and reenacted to read:

Sec. 23.30.190. COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT.

H C S  C S S B  3 2 2 ( J u d )  - 2 6 -
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(a) In case of impairment partial in character but permanent in 

quality, and not resulting in permanent total disability, the compen­

sation is $135,000 multiplied by the employee's percentage of perma­

nent impairment of the whole person. The percentage of permanent 

impairment of the whole person is the percentage of impairment to the 

particular body part, system, or function converted to the percentage 

of impairment to the whole person as provided under (b) of this sec­

tion. The compensation is payable in a single lump sum, except as 

otherwise provided in AS 23.30.041, but the compensation may not be 

discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent 

impairment shall be made strictly and sol ’ly under the whole person 

determination as set out in the American Medical Association Guides to 

the Evaluation of Permanent Impairment, except that an impairment 

rating may not be rounded to the next five percent. The board shall 

adopt a supplementary recognized schedule for injuries that cannot be 

rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section 

shall be reduced by a permanent impairment that existed before the 

compensable injury. If the combination of a prior impairment ratingI
and a rating under (a) of this section would result in the employee 

being considered permanently totally disabled, the prior rating does 

not negate a finding of permanent total disability.

* Sec. 35. AS 23.30.200 is amended to read:

Sec. 23.30.200. TEMPORARY PARTIAL DISABILITY. In case of tempo­

rary partial disability resulting in decrease of earning capacity the 

compensction shall be 80 percent of the difference between the injured 

employee's spendable weekly wages before the injury and the wage- 

earning capacity of the employee after the injury in the same or
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another employment, to be paid during the continuance of the disabili­

ty, but not to be paid for more than five years. Temporary partial 

disability benefits may not be paid for a period of disability occur­

ring after the date of medical stability.

* Sec. 36. AS 23.30.200 is amended by adding a new subsection to read:

(b) The wage-earning capacity of an injured employee is deter­

mined by the actual spendable weekly wage of the employee if the 

actual spendable weekly wage fairly and reasonably represents the 

wage-earning capacity of the employee. The board may, in the interest 

of justice, fix the wage-earning capacity that is reasonable, having 

due regard to the nature of the injury, the degree of physical impair­

ment, the usual employment, and other factors or circumstances in the 

case that may affect the capacity of the employee to earn wages in a 

disabled condition, including the effect of disability as it may 

naturally extend into the future.
i

* Sec. 37. AS 23.30.220(a) is amended to read: j

(a) The spendable weekly wage of an injured employee at the time ' 

of an injury is the basis for computing compensation. It is the 

employee's gross weekly earnings minus payroll tax deductions. The 

gross weekly earnings shall be calculated as follows:
Ii

(1) The gross weekly earnings are computed by dividing by 

100 the gross earnings of the employee in the two calendar years 

immediately preceding the injury.

(2) If the employee was absent from the labor market for 18 

months or more of the two calendar years preceding the injury [THE 

BOARD DETERMINES THAT THE GROSS WEEKLY EARNINGS AT THE TIME OF THE 

INJURY CANNOT BE FAIRLY CALCULATED UNDER (1) OF THIS SUBSECTION], the 

board shall [MAY] determine the employee's gross weekly earnings for 

calculating compensation by considering the nature of the employee's

H C S  C S S B  3 2 2 ( J u d )  - 2 8 -
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work and work history, but compensation may not exceed the employee's 

projected gross weekly earnings at the time of injury.

(3) If an employee when injured is a minor, an apprentice, 

or a trainee in a formal training program, as determined by the board, 

whose wages under normal conditions would increase during the period 

of disability, the projected increase may be considered by the board 

in computing the gross weekly earnings of the employee.

(4) If the employee is injured while performing duties as a

volunteer ambulance attendant, policeman, or fireman, the gross weekly

earnings for calculating compensation shall be the minimum gross 

weekly earnings paid a full-time ambulance attendant, policeman, or 

fireman employed in the political subdivision where the injury oc­

curred, or, if the political subdivision has no full-time ambulance 

attendants, policemen, or firemen, at a reasonable figure previously 

set by the political subdivision to make this determination but in no 

case may the gross weekly earnings for calculating compensation be

less than the minimum wage computed on the basis of 40 hours work per

w e e k .

* Sec. 38. AS 23.30.225 is amended by adding a new subsection to read:

(c) If employer contributions to a qualified pension or profit 

sharing plan have been included in the determination of gross earnings 

and the employee is receiving pension or profit sharing payments, 

weekly compensation benefits payable under this chapter shall be 

reduced by the amount paid or payable to the injured worker under the 

plan for any week or weeks during which compensation benefits are also 

payable. The amount of the reduction may not in any week exceed the 

increase in weekly compensation benefits brought about by the inclu­

sion of employer contributions to a qualified pension or profit shar­

ing plan in the determination of gross earnings.

- 2 9 -  H C S  C S S B  3 2 2 ( J u d )
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* Sec. 39. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.247. DISCRIMINATION PROHIBITED. (a) An employer may 

not discriminate in hiring, promotion, or retention policies or prac­

tices against an employee who has in good faith filed a claim for or 

received benefits under this chapter. An employer who violates this 

section is liable to the employee for damages to be assessed by the 

court in a private civil action.

(b) This section may not be construed to prevent an employer 

from basing hiring, promotion, or retention policies or practices on 

considerations of the employee’s safety practices or the employee's 

physical and mental abilities; nor rniiy this section be construed so as 

to create employment rights not otherwise in existence.

(c) This section may not be construed to prohibit an employer 

from requiring a prospective employee to' fill out a preemployment 

questionnaire or application regarding the person's prior health or 

disability history as long as it is meant to either document written 

notice for second injury fund reimbursement under AS 23.30.205(c) or 

to determine whether the employ e has the physical or mental capacity 

to meet the documented physical or mental demands of the work.

* Sec. 40. AS 23.30.265(15) is amended to read:

(15) "gross earnings" means periodic payments, by an em­

ployer to an employee for employment before any authorized or lawfully 

required deduction or withholding of money by the employer, including 

compensation that is deferred at the option of the employee, and 

excluding irregular bonuses, reimbursement of expenses, expense allow­

ances, and any benefit or payment to the employee that is not fully 

taxable to the employee during the pay period, except that the total 

amount of contributions made by an employer to a qualified pension or 

profit sharing plan during the two plan years preceding the injury, 

HCS CSSB 3 2 2 (Jud) -30-
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m u l t i p l i e d  b y  t h e  p e r c e n t a g e  o f  t h e  e m p l o y e e ' s  v e s t e d  i n t e r e s t  i n  t h e

plan at the time of injury, shall be included in the determination of
/ '

gross earnings; the value of room and board if taxable to the employee 

may be considered in determining gross earnings; however, the value of 

room and board that would raise an employee's gross weekly earning 

above the state [ALASKA] average weekly wage at the time of injury may 

not be con idered;

* Sec. 41. AS 23.30.265(17) is amended to read:

(17) "injury" means accidental injury or death arising out 

of and in the course of employment, and an occupational disease or 

infection which arises naturally out of the employment or which natu­

rally or unavoidably results from an accidental injuryj "injury" [,

AND] includes breakage or damage to eyeglasses, hearing aids, den­

tures, or any prosthetic devices which function as part of the body 

and further includes an injury caused by the wilful act of a third 

person directed against an employee because of the employment; "in­

jury" does not include mental injury caused by mental stress unless it 

is established that (A) the work stress was extraordinary and unusual 

in comparison to pressures and tensions experienced by individuals in 

a comparable work environment, and (B) the work stress was the predom­

inant cause of the mental injury; the amount of work stress shall be 

measured by actual events; a mental injury is not considered to arise 

out of and in the course of employment if it results from a disciplin­

ary action, work evaluation, job transfer, layoff, demotion, termina­

tion or similar action, taken in good faith by the employer;

* Sec. 42. AS 23.30.265 is amended by adding a new paragraph to read:

(34) "medical stability" means the date after which further 

objectively measurable improvement from the effects of the compensable 

injury is not reasonably expected to result from additional medical

-31- HCS CSSB 322(Jud)
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care or treatment, notwithstanding the possible need for additional 

medical care or the possibility of improvement or deterioration re­

sulting from the passage of time; medical stability shall be presumed 

in the absence of objectively measurable improvement for a period of 

45 days; this presumption may be rebutted by clear and convincing 

evidence.

* Sec. 43. AS 23.30.210 and 23.30.265(28) are repealed.

* Sec. 44. TRANSITIONAL PROVISIONS. Notwithstanding AS 23.30.040(b), 

as amended by sec. 8 of this Act, and AS 23.30. 155(m) , as amended by

sec. 28 of this Act, on or before March 1, 1989, each employer that is

subject to those sections shall file a report and make the appropriate 

contribution for all claims existing as of December 31, 1988. The period 

covered in the report shall be from the date of the termination report or 

the last anniversary report filed, if one has been filed, through

December 31, 1988.

* Sec. 45. TEMPORARY RATE REDUCTION; FUTURE FILINGS. (a) Notwith­

standing AS 21.39.030, an insurer providing workers' compensation insurance 

in the state shall provide at least a six percent reduction in the premium 

rate charged within the state for workers' compensation insurance, for the 

period beginning July 1, 1988, and ending January 1, 1990.

(b) Rate filings made after December 31, 1988, must fully reflect the 

legal effect of changes made to the workers' compensation system by this 

A c t .

* Sec. 46. TRANSITIONAL PROVISION. Notwithstanding AS 23.30.041(p), as 

enacted by sec. 10 of this Act, for the period from July 1, 1988, until

June 30, 1989, the term "rehabilitation specialist" as used in AS 23.30.041 

includes a person who was actively employed for at least one year before 

June 30, 1988, in providing rehabilitation services to an injured worker

receiving benefits under AS 23.30.
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* Sec. 47. APPLICABILITY. Except for secs. 8, 25, 28, 29, 41, and 45

of this Act, this Act applies only to injuries sustained on or after

July 1, 1988.

* Sec. 48. Section 41 of this Act applies to injuries sustained on or

after the effective date of sec. 41 of this Act.

* Sec. 49. Sections 41 and 48 of this Act take effect immediately under 

AS 01.10.070(c).

* Sec. 50. Sections 1 - 40, and 42 - 47 of this Act take effect July 1, 

1988.
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FROM: Shari Kochman

DATE: April 30, 1988

RE: PTD changes in SB 322

T O :  R e p .  S u n d

Present law - AS 23.30.180
Present law does not specifically address location of 

potential work in determining whether to declare an injured 
worker as Permanently Totally Disabled (PTD) (statute 
attached).

Present practice
The Workers' Comp Board tends to look at two work areas in 

determining whether someone is PTD:
1) Place of residence
2) Place of work at injury

The Board uses that criteria to address the following type 
of scenario:

Someone working on the pipeline gets injured and returns to 
Wrangell, declaring that home. The worker then requests a 
similar job in Wrangell or PTD benefits. There are obviously 
no pipeline related jobs in Wrangell. To prevent this 
potential abuse of the system, the Board also takes into 
consideration the work location in reemploying the worker.

Alaska is prone to "traveling workers." The system would 
be hardpressed to find comparable employment in declared 
locations of residences.

Jackie told of a case in which someone was injured on the 
pipeline, then moved to a remote area of Washington state; 
declared it home; and insisted on comparable work there or PTD 
benefits.

Stats

The Division did not have the time to pull complete stats 
on the number and amount of PTD cases per year and how they 
are settled.

However, Jackie McClintock said there are very few such 
cases —  perhaps two or three per year.

Don Koch, of the Division of Insurance, said that in a two 
year period, PTD (including related medical benefits) costs 
total about 8% of the costs of the entire system.

Results - Litigation



Most PTD cases are litigated and get settled as opposed to 
ending in actual PTD life benefits (80% of spendable weekly 
wages for life).

Jackie said that declaring PTD is often a tool to force 
litigation and subsequent settlements (compromise and release 
- C&R).

Reason for limits in bill

In determining PTD, the bill requires the Board to 
consider:

1) area of residence
2) area of last employment
3) state of residence
4) state of Alaska

Important to note is that there was a trade-off here 
between Labor and Management.

Present statute does not require that any job subsequent to 
injury reach a minimum threshold of pay. It just required the 
availability of "suitable gainful employment" - definition of 
which is attached.

The bill requires that post-injury jobs pay at least 60% of 
pre-injury wages. In other words, management asked for the 
broadened areas of potential work in return for which labor 
asked for a minimum wage standard. The following scenario 
explains why: (Based on true story).

Scenario:

A heavy equipment operator in Fairbanks, who makes a very 
healthy wage, is injured and unable to return to the same type 
of work. The only local job that the employer's insurance 
company can find for him is menial work at a local pizza 
parlor which pays around minimum wage. The insurer holds that 
that job withstands the "suitable gainful employment" 
standard. Neither the Board nor the rehab administrator 
agreed. However, this is the type of problem that the bill is 
trying to address.

Finally:

The real question comes down to the purpose of the Workers' 
Comp system —  to guarantee "employment" or to guarantee 
"employability."

Compare it to unemployment. What would a person do if the 
logging/mining/etc. job in their remote home simply dried up? 
Would he/she move elsewhere to find employment? Should 
Workers' Comp be treated any differently?
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m edicine and  p ro sth e tic  devices, physical reh ab ilita tio n , and  
tre a tm e n t for th e  fitt in g  and  tra in in g  for use of such devices a s  m ay 
reasonably  be req u ired  w hich arises out of or is necessita ted  by an  
injury, and  tra n sp o rta tio n  charges to the  n ea rest po int w here ad eq u a te  
m edical facilities a re  availab le ;

(21) "p a ren t” includes s tep p aren ts  and p a ren ts  by adoption, 
paren ts-in -law , an d  a  person who for m ore th an  th ree  y ea rs  before th e  
dea th  of th e  deceased em ployee stood in th e  place of a  p a re n t to  th e  
em ployee, if  d ependen t on th e  in jured employee;

(22) "payroll ta x e s” m eans
(A) th e  am o u n t th a t  w ould be w ithheld  u nder w ithho ld ing  tab le s  in  

effect on th e  J a n u a ry  1 preceding th e  in ju ry  u nder the  In te rn a l R eve­
nue Code of 1954 as  am ended  and regu la tions issued u n d er th e  code, 
as  though  th e  em ployee h ad  claim ed th e  m axim um  nu m b er of d ep en ­
dents for ac tu a l dependency, blindness, and  old age to w hich th e  
em ployee is en titled  on th e  d ate  on w hich the  employee is in jured ; and

(B) th e  am oun t th a t  is or would be deducted or w ithheld  a s  of th e  
J a n u a ry  1 p reced ing  th e  in ju ry  u n d er th e  Social S ecurity  A ct of 1935 
as am ended from  th e  am o u n t of ea rn in g s of th e  em ployee a t  th e  tim e 
of th e  in ju ry  as i f  th e  ea rn in g s  w ere earned  a t  th e  beg inn ing  of the  
ca lendar y ea r in  w hich  th e  employee w as in jured  an d  regard less of 
w he ther th e  am o u n t w as ac tu a lly  w ithheld  or th e  ea rn in g s w ere su b ­
jec t to w ithholding;

(23) "physic ian” includes doctors of m edicine, surgeons, ch iroprac­
tors, osteopaths, d en tis ts , and  optom etrists;

(24) "p rosthetic  devices” includes b u t is no t lim ited  to eye glasses, 
h ea rin g  aids, d en tu res , and  such o ther devices and  appliances, an d  the  
rep a ir or rep lacem en t of th e  devices necessita ted  by o rd inary  w ear and 
a ris in g  o u t of an  in jury ;

(25) " reg u larly  organized v o lun teer fire d ep a rtm en t” m eans a  volun­
tee r fire d ep a rtm en t reg is te red  w ith  the  s ta te  fire m arsha l w hich h as  
official recognition and  financia l support from th e  political subdivision 
w here i t  is s itua ted ;

(26) "reserve r a te ” m eans th e  unencum bered second in jury  fund b a l­
ance on October 31 o f each y e a r  as a percentage of d isbursem ents from 
the  second in jury  fund d u rin g  the  12-m onth period ending  on Ju n e  30 
of th e  sam e ca len d ar year;

(27) "se lf-in su rer” m ean s an  em ployer who, instead  of in su rin g  lia ­
bility  u n d er th is  ch ap te r as  i t  provides, elects to pay d irectly  th e  com­
pensation  provided for, an d  who h as  fu rn ished  to th e  board satisfacto ry  
proof of th e  em ployer’s financia l ab ility  to m ake th e  d irec t paym ents;

(28) "su itab le  gain fu l em ploym ent” m eans em ploym ent th a t  is re a ­
sonably a tta in ab le  in  lig h t of an  ind iv idua l’s age, education, previous 
occupation, and in jury , an d  th a t  offers an  opportunity  to resto re  th e  
ind iv idual as soon as p ractical to a  rem u n era tiv e  occupation and  as 
nearly  as possible to th e  in d iv id u a l’s gross weekly earn ings as d e te r­
m ined a t  th e  tim e of in jury;
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the average weekly wage also changes, 
periodically until 1981, with fluctuations 
in the sta te 's average weekly wage. Wien 
Air Alaska v. A rant, Sup. Ct. Op. No. 1796 
(File Nos. 3620, 3717), 592 P.2d 352 
(1979).

E ffec t o f  1977 am en d m en t. — The 
1977 am endm ent still gives recipients an 
increasing percentage, but an increasing 
percentage relative to the same amount, 
i.e., the  weekly wage in effect a t the date 
of injury. Wien A ir A laska v. A rant, Sup. 
Ct. Op. No. 1796 (File Nos. 3620, 3717), 
592 P.2d 352 (1979).

E ffec t o f  "in  effec t on  th e  d a te  o f 
in ju ry "  la n g u a g e  in  su b sec tio n  (a). — 
The 1977 am endm ent adding the phrase 
"in effect on the date of injury" in subsec­
tion (a) of th is section merely fixed the 
average weekly wage for benefits com­
putation a t the level existing a t the tim e of 
death or a disability. It did not lim it the 
application of the rate  percentages to tha t 
existing a t  the tim e of death or disability. 
Seward M arine Servs., Inc. v. Anderson, 
Sup. Ct. Op. No. 2486 (File No. 5791), 643 
P.2d 493(1982).

Subsection (a) of th is section requires 
calculation of maximum rates a t an 
increasing percentage of the s ta te’s aver­
age weekly wage for injuries or death 
occurring after A ugust 31, 1977, though 
the average weekly wage is frozen a t tha t 
"in effect on the date of injury." Seward 
M arine Servs., Inc. v. Anderson. Sup. Ct. 
Op. No. 2486 (File No. 5791), 643 P.2d 493 
(1982).

W hethe r th e  197V am en d m en t w as 
in te n d e d  to  c la rify  o r  ch an g e  th e  p r io r  
law  is u n c le a r . If it was intended as a 
clarification, it  governs the maximum 
lim itation on all awards. If it was a change 
in policy, it governs the lim itation only for 
injuries occurring after A ugust 31, 1977, 
the effective date of the amendment. Wien 
A ir A laska v. A rant, Sup. Ct. Op. No. 1796 
(File Nos. 3620, 3717), 592 P.2d 352 
(1979).

C o m p en sa tio n  u n d e r  p r io r  law . — 
See London v. Fairbanks Mun. Util., 
Employers Group, Sup. Ct. Op. No. 635 
(File No. 1155), 473 P.2d 639 (1970).

R eco v ery  o f m oney  fo r  p e rm an en t 
to ta l d isab ility  w ould  n o t p rec lu d e  
su b s e q u e n t co m p en sa tio n  fo r tem po­
r a r y  to ta l d isab ility . London v. 
F airbanks Mun. Util.. Employers Group, 
Sup. Ct. Op. No. 635 (File No. 1155), 473 
P.2d 639(1970).

It w as improper for the board to presume 
ha t the am ount of compensation afforded 

’ ^ a  totally  disabled w orker should limit in 
scope the recovery available to one who is 
partially  disabled. London v. Fairbanks 
Mun. Util., Employers Group, Sup. Ct. Op. 
No. 635 (File No. 1155i, 473 P.2d 639 
(1970).

D edu c tib ility  o f m oney  p a id  u n d e r 
e m p lo y m en t c o n tra c t  from  tem p o ra ry  
d isab ility  a w a rd . — Money paid to defen­
dan t under provision of a  contract of 
employment requiring paym ent of wages 
or earnings for rem ainder of fishing 
season, regardless of any disability 
incurred in the m eantim e, could not be 
deducted from the aw ard for temporary 
disability where the contract was not 
introduced in evidence by plaintiff. Libby, 
McNeill & Libby v. A laska Indus. Bd., 12 
A laska 584 (1950), affd, 13 A laska 401, 
191 F.2d 262 (9th Cir. 1951), cert, denied, 
13 A laska 582,342 U.S. 913,72 S. Ct. 359, 
96 L. Ed. 683 (1952).

A pp lied  in J.B. W arrack Co. v. Roar., 
Sup. Ct. Op. No. 366 (File No. 684), 418 
P.2d 986 (1966); Hood v. S tate, Sup. Ct. 
Op. No. 1559 (File No. 3289), 574 P.2d 811 
(1978).

Q uo ted  in Bradlev v. Mercer, Sup. Ct. 
Op. No. 1424 (File No. 3057), 563 P.2d 880 
(1077).

C ited  in K etchikan Gateway Borough v. 
Saling, Sup. Ct. Op. No. 2006 (File No. 
3020), 604 P.2d 590 (1979).

iaims arising 
ind until the 
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ncreases, but

Sec. 23.30.180. Permanent total disability. In case of total dis­
ability adjudged to be permanent 80 percent of the injured employee’s 
spendable weekly wages shall be paid to the employee during the 
continuance of the total disability. Loss of both hands, or both arms, or 
both feet, or both legs, or both eyes, or of any two of them, in the 
absence of conclusive proof to the contrary, constitutes permanent total 
disability. In all other cases permanent total disability is determined 
in accordance with the facts. (§ 7(1) ch 193 SLA 1959; am § 3 ch 83 
SLA 1975; am § 5 ch 70 SLA 1983)
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disability adjudged to be permanent 80 percent of the injured em­

ployee’s spendable weekly wages shall be paid to the employee during 

the continuance of the total disability. If a permanent partial 

disability award has been made before a permanent total disability 

determination, permanent total disability benefits must be reduced bv 

the amount of the permanent partial disability award, adjusted for 

Inflation, in a manner determined bv the board. Loss of both hands, 

or both arms, or both feet, or both legs, or both eyes, or of any two 

of them, in the absence of conclusive proof to the contrary, consti­

tutes permanent total disability. In all other cases permanent total 

disability is determined in accordance with the facts. In making this 

determination the market for the employee's services shall be

(1) area of residence;

(2) area of last employment?

(3) the state of residence? and

£4) the State of Alaska.

* Sec. 32. AS 23.30.180 is amended by adding a new subsection to read:

(b) Failure to achieve remunerative employability as defined in 

AS 23.30.041(p) does not, by itself, constitute permanent total dis­

ability.

* Sec. 33. AS 23.30.185 is amended to read:

Sec. 23.30.185. COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In 

case of disability total in character but temporary in quality, 80 

percent of the injured employee's spendable weekly wages shall be paid 

to the employee during the continuance of the disability. Temporary 

total disability benefits mav not be paid for any period of disability 

occurring a fter the date of medical stability. j

* Sec. 34. AS 23.30.190 is repealed and reenacted to read: j

i
Sec. 23.30.190. COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT, j

j
HCS CSSB 322(Jud) -26- i
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INTEGRITY
WILLIAM E. S C H N E ID E R  
EX ECU TIV E D IR EC TO R

January '’.5, 1988

Senator Tim Kelly
Chairman, Senate Labor & Commerce Committee 
Alaska State Legislature 
P.O. Box V (M.S. 3100)
Juneau, AK 99811

Dear Senator Kelly:

On behalf of the i»embership of the Associated General Contractors 
of Alaska, we strongly support the recommendations of the 
Management/Labor ADHOC Committee For Workers1 Compensation Reform.

Your efforts in this critical area are appreciated by all of those 
individuals who make their living in the construction industry.

We encourage you and your fellow senators to expeditiously pass 
this legislation.

Sincerely,

CH A PTER  O F  TH E V£AR • 1981
•"AN AW ARD W IN N IN G  C H A P T E R " 

C H A P T E R  P R E S ID E N T  O F  T H E  YEAR - 1981 CA SH M AN  M E M B E R S H IP  TRO PH Y  - 1982
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Startoy V. Spark* 
Dructoc
Gowemment, Conaum#r 
and Industry Affelrainsurance

April 5, 1988

\
Honorable Paul Roller 
Director of Insurance 
State of Alaska
Department of Commerce and Economic Development
Division of Insurance
State Office Building - 9th Floor
Pouch D
Juneau, Alaska 99811 

R e : Seni.be Bill 322

Dear Director Roller:

The Alaska Classification and Rating Committee met via 
telephone conference call on April 4, 1988 to discuss the 
progress of the workers compensation insurance reform legis­
lation which is pending in Juneau, By unanimous decision, 
the Committee in effect acknowledged that the potential 
overall cost savings contained in the existing version 
of SB 322 amounted to 5.7 percent. Accordingly* if the 
bill is enacted in its present form, the Committee will 
direct NCCI to file & law amendment rate filing in Alaska 
which provides for an oyerall rate decrease of 5.7 percent 
on new, renewal and outstanding policies effective as 
of July 1, 1988.

The Committee wishes to make it clear that such a mid-term 
rate adjustment would noc in any way interfere or preclude 
the normal review of Alaska experience and the making of 
an appropriate 1/1/89 rate filing based upon that experience.

urreccor
Government, Consumer 
and Industry Affairs

SVS/gls

cc: Alaska Classification and Rating Committee
Don Koch 
R, Fein 
M. Mulvaney

Sv*to Oo* SW  Gotewfci* SnNrt 
Pwtfrnd, Ow^on 97299,1H. {903) 22S-4T73
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INTEGRITY
WILUAM E. S C H N E ID E R  
EXECUTIVE D IR E C T O R

January 15, 1988

Representative Dave Donley 
Chairman, House Labor & Commerce Committee 
Alaska State Legislature 
P.O. Box V  (M.S. 3100)
Juneau, AK 99811

Dear Representative Donley:

On behalf of the membership of the Associated General Contractors 
of Alaska, we strongly support the recommendations of the 
Management/Labor ADHOC Committee For Workers 1 Compensation Reform.

Your efforts in this critical area are appreciated by all of those 
individuals who make their living in the construction industry.

We encourage you and your fellow representatives to expeditiously 
pass this legislation.

Sincerely,

ASSOCIATED GENERAL
LASKA

William E. Schneider 
Executive Director

C H A PTE R  O F  T H E  YEAR - 1981
’ "AN A W A R r W IN N IN G  C H A PTE R " 

C H A PTE R  P R E S ID E N T  O F  TH E  YEAR - 1981 CA SH M AN  M E M B E R S H IP  TRO PH Y  - 1982
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J IM  CARROLL 
Pmld»nt

FAIRBANKS/BUILDING
8l  c o n s t r u c t i o n  t r a d e s  c o u n c i l

AFL-CIO
North of th« 83rd Parallel 

315 5th Avsnua 
Fairbanks, Alaska 09701-4666 

(007) 466-4248 
(907) 466-1206

JO H N  Q IU C H IC I
8ecretarY/T>ea8ur*r

Janiwty 14, 1988 . ;

Bob AndeM

Laboh and Manaaemeht Ad HocLQammitt-.e .
*

•#

VeaA Bob,

The. FtuAbcuiki BidlcUna and Con&thuction Tho.dea Council voted to 

EndohAz youh u)ohkehx> eompen&atton btlt, We have Adme concehnA about 

t o m  cijulcu ot the b U Z  but, .{,eeZ In the Iona nun U  cuill be bene^lcZol 

to touie-ling the lUgh InAuAonee hateA,

FhateAnaZii''/ouJi{> W

J.M. CoJiAolt 

PheAident

n.
j d t



AFF IL IATED  WITH

A .  F . L . -  C . 1 .0 .
BU ILD ING  AND CONSTRUCT ION  TRADES DEPARTMENT 

Phillip A. Things tad________________ ... •• ...
P R E S I D E N T  S E C R E T A R Y

407 Denali Street .   ' 407 Denali Street
a o d r e s s  a o o r e s s

A N C K O R A C E .  A D . S r t X  8 9 5 0 1  A N C H O R A C E .  A L A S K A  0 9 3 0 1
I

J a n u a r y  14, 1988

Alaska State Legislators 

Dear Ladies and Gentlemen,

This letter accompanies a proposed piece of legislation, one in 
which alot of time and effort was put into by both Labor and 
Management in an attempt to help close the loopholes and solve 
many of the problems of the Workers Compensation Law.

The Bi-partisan work put into this proposal was extensive and a 
very good product was the result, one in. which all appear to be 
happy with as it will help the workers as well as the employers. 
The only people who oppose such legislation are the "Out of 
State" insurance companies and the lawyers, both of whom make a 
great deal of money off the current ambiguous law.

The Western Alaska Building and Construction Trades supports, 
with great enthusiasm, this possible revamping of the Workers 
Compensation Law.

S i n c e r e l y ,

Phil Th i ngs t ad 
Pres i dent
Western Alaska Building 

and Construction Trades

PT/ lk
A t t achraent



SECTIONAL ANALYSIS 

APRIL 6, 1988

HOUSE CS FOR CS FOR SENATE B I L L  NO . 3 2 2  (L&C)

House Judiciary Committee



Section 1, This intent language is meant to give a clear 

message to the courts that they are not to construe 

workers compensation laws in favor of any party but 

to be fair and to decide cases upon their merit and 

always within tve confines of the written statute. 

It is also intended that the Board possess the 

weight of fact-finding authority and that its 

decision is conclusive unless the court finds that a 

reasonable person could not have reached the conclu­

sion made by the board.

Further, it is the legislature's intent to address 

the Alaska Pacific Assurance Co. v. Brown, 687 P.2d 

264 (Alaska 1984), decision and constitutionality of 

the cost of living between claimants receiving 

benefits in Alaska and living elsewhere.

It is also the Legislature's intent to encourage 

employers cc improve safety practices in the work­

place and to use improved safety practices to reduce 

work related injuries.

Section 2. This section encourages workplace safety by mandat­

ing a 10% premium rebate for employers in an assign­

ed risk pool and a 5% premium rebate for employers 

not in an assigned risk pool if they have a safety 

program that meets the standards established under 

the occupational safety code and have had no OSHA 

violations subject to fines during the period 

covered by the annual premium.

Section 3. This section creates departmental authority to 

establish and maintain a board roster of rehabilita­

tion specialists and physicians consistent with the



repeal and reenactment of AS 23.30.041 in section 10 

and enactment of AS 23.30.095(k) in section 18.

Section 4. This section mandates the department to adopt new

regulations if an existing regulation is held 

invalid by the supreme court. The intent of this 

section is to assure that any new regulation adopted 

under this section have retroactive as well as 

prospective application so that everyone is treated 

equally.

Section 5. This section enar'T a new provision that denies

benefits to an employee who knowingly makes a false 

statement about his/her physical condition on an 

employment application or preemployment question­

naire if reliance on the false representation was a 

substantial factor in the hiring and there was a 

causal connection between the false representation 

and the employee's injury. Its purpose is to codify 

tue result in the following board decision and 

order: Robinett v. Ensearch Alaska Construction,

AWCB No. 870210 (September 4 ,  1987).

Section 6. This section requires that an insurer who extends

workers' compensation insurance coverage to an 

cut-of-state employer under another state's coverage 

policy must provide notice to the Department of 

Labor. This section addresses the problem of 

out-of-state employers using out-of-state insurance 

rates to obtain contracts at lower bid prices than 

Alaska employers. This will allow the department to 

investigate employers using other state's coverage 

policies to assure that all employers aoing business 

in Alaska are paying Alaska premium rates.

- 2 -



Section 7. This section allows an employer to pay an insurance 

premium on a semi-annual basis if the annual policy 

is $2,000 or mare.

Section 8. This section changes the method and time period the 

employer must contribute to the second injury fund. 

Currently, the employer/insurer pays into the fund 

on the anniversary date of each employee's injury or 

on termination of each claim, whichever is sooner. 

This change will allow the employer/insurer to issue 

one check on all claims annually at the time the 

annual report is filed under AS 23.30.155(m), 

instead of issuing hundreds of checks throughout '-.he 

year. This will not only save time and expense for 

employers/insurers but save administrative costs as 

well.

Section 9. This section provides that expenses incurred in the

administration of the second injury fund be paid 

from the fund itself instead of from the general 

fund of the state. This approach returns to the 

pre-1981 method of paying the fund's administrative 

expenses. The fin* icial condition of the fund has 

improved considerably because of the funding formula 

enacted in 1981, and the second injury fund can now 

boar the costs of its administration without jeop­

ardizing the integrity of the fuid.

Section 10. This section repeals prior law and reenacts a

fundamentally changed workers' compensation reha­

bilitation system. The most significant changes are 

these:

1) Under this section the system is no longer 

mandatory. Thus, an employee who is eligible for



rehabilitation benefits may elect whether or not to 

receive them. If he/she opts for rehabilitation,

the employer is obliged to provide rehabilitation 

benefits. The purpose of this change is to reduce

the use of rehabilitation as a tool for litigation

and extorting higher settlements and encouraging the 

use of rehabilitation services for people most 

likely to benefit from those persons who truly 

desire and need them.

2) Under this section an employee who opts for 

rehabilitation may, in the first instance, "elect 

the rehabilitation specialist who will help the

employee develop and implement a reemployment plan. 

The purpose of this change is to encourage employees 

to cooperate fully in their own rehabilitation and 

to minimize disputes that result under the present 

system because employees often distrust specialists 

chosen by the employer. On the other hand, to 

prevent selection of unqualified or biased special­

ists, the administrator may select the specialist 

from a list of qualified specialists if the employer 

objects to the er^loyee's selection.

3) This section establishes short but adequai * time 

lines for each step in the rehabilitation process. 

Although the current law purportedly requires early 

evaluations, because it also establishes permanent 

disability, a status normally determined after the 

healing period, as an eligibility requirement, early 

rehabilitation referral has been discouraged. The 

purpose of this change is to encourage early 

rehabilitation intervention based on the conclusions 

of all known rehabilitation studies that early

- 4 -



.

rehabilitation is much more likely to result in |

return to work than later efforts. I

4) This section provides for the following benefits 

during the evaluation and rehabilitation process? 

temporary benefits during the healing period, 

permanent partial disability (PPD) benefits after 

medical stability, and if PPD benefits end before ,

rehabilitation is completed, a slightly reduced

wage. The current system provides for the payment

of temporary benefits during the entire process. The 

purpose of this change is to encourage employee 

cooperation and rehabilitation success, based on 

study conclusions that employees who invest in their 

own rehabilitation are more likely to succeed.

5) This section establishes a two-year maximum for j 

rehabilitation services and a $10,000 maximum for

the costs of the plan. Under current law the

maximum time for most plans is 37 weeks with pro­

visions for 74 weeks of services in exceptional 

cases and no dollar maximum for plan costs. The |

purpose of these changes is to provide more flexible 

time periods to meet varying needs, and to encourage 

efficient and realistic use of rehabilitation monies 

by placing a reasonable limit on them.

The overall goal of these changes is to promote a g

prompter, more efficient, more cost-effective, |

successful, and less litigated rehabilitation S

system. |

Section 11. This section adds a provision that preserves the 

exclusiveness of employer liability under workers' 

compensation law even if an employee's claim is
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barred under AS 23.30.020(b). See comments to 

section 5.

Section 12. This section increases the penalty for an employer's

failure to insure and keep insured its liability for

workers' compensation from $1,000 to $10,000 and 

makes the fine mandatory.

Section 13. This section adds language that clarifies when the

employee can seek medical treatment and limits the

employee to no more than one change in choice of 

attending physician without the written consent of 

the employer. It also requires the employee to give

prior notice of the change. Its purpose is to

prevent the abuse of frequent physician changes, 

with its resultant costly overtreatment, by those 

seeking opinions to support their claims.

Section 14. This section adds language invalidating a course of

medical care that requires continuing and multiple

treatment unless a written treatment plan is pre­

scribed and submitted to the employer by the attend­

ing physician. The section limits initial and 

continuing treatment unless the attending physician 

documents the need for excess services in the 

written treatment plan. Its purpose is to prevent 

overtreatment, which, by definition, increases costs 

to employers without enhancing the employee's 

healing process.

Section 15. This section clarifies that, at reasonable times

throughout disability, the employee must submit to 

an examination by a physician or surgeon of the 

employer's choice and establishes a presumption of 

reasonableness. It also limits the employer to no

- 6 -



more than one change in choice of physicians without 

the written consent of the employee. It is the 

intent of sections 13 and 15 to afford equal rights 

to the employee and employer in the selection and 

change of their respective physicians.

Section 16. This section adds language establishing a medical 

fee standard, as determined by the board, but not to 

exceed usual, customary and reasonable fees for the 

treatment or services in the community in which it 

is rendered. It also provides that an employee may 

not be held responsible for the payment of a fee or 

charge for medical treatment or service.

Section 17. This section is repealed and reenacted authorizing 

the board to appoint or contract with a medical 

services review committee to assist and advise on 

the appropriateness, necessity and cost of medical 

and related services.

Section 18. This section adds a new provision which grants the 

board authority to establish a list of physicians 

and select a physician from the list to conduct an 

independent medical examination in the event of 

medical disagreement between the emp.i- 'yee' s and the 

employer's physicians. The employer will pay for 

the examination. It also establishes a presumption 

that the board's independent medical examiner's 

opinion is correct and provides the examiner with 

protection from damages for rendering an opinion or 

giving testimony.

The original purpose of this section was to resolve 

medical disagreements quickly and to reduce 

litigation caused by the need for the board to



resolve disputes resulting from differing medical 

opinions. However, the House Labor and Commerce 

amendment to this section requiring that the board's 

physician be the same specialty as the employee's 

treating physician unless the board agrees unan­

imously on a case to case basis to approve a dif­

ferent selection will, according to testimony by the 

Workers' Compensation Division, defeat that purpose 

and substantially increase litigation costs to the 

administration and all parties to the system.

Section 19. This section codifies the board's interpretation of 

the meaning of compensation for statute of limita­

tion purposes under AS 23.30.105 and partially 

complies with the Supreme Court's directive 14 years 

ago in Williams v. Safeway Stores, 525 P.2d 1087, 

1089 n.6 (Alaska 1974), that the legislature clarify 

when compensation includes medical and ther 

benefits and when it means time loss benefits only. 

For the purposes of filing a claim for additional 

disability compensation, the board has consistently 

concluded that when compensation payments have been 

made without an award, the claim must be filed 

within two years after the last payment of dis­

ability or death benefits and cannot be extended by 

the payment of medical benefits only.

Section 20. This section addresses the delays being experienced 

by the parties to the workers' compensation system 

in getting disputed cases before the board and the 

board's problems in timely docketing cases for 

hearing. While budget and staff constraints set an 

outside limit on the number of cases that can be 

heard, the board's analysis of the current backlog 

problem -is that it is caused in large part because



of excessive continuances and the unpreparedness of 

the parties in presenting their case to the board, 

which results in the hearing record remaining open.

This amended section will require an affidavit be 

filed stating that the party has completed all 

necessary discovery obtained, all necessary evi­

dence, and is fully prepared for the hearing. Once 

a hearing has been scheduled, a continuance will not 

be granted, and after the hearing the board will 

close the hearing record.

Section 21. This section shifts the burden of proof to the

employee for establishing a compensable claim for 

mental injury resulting from work-related stress, 

consistent with the amendment to AS 23.30.265(17) 

found in section 40.

Sect jn 22. This section codifies legislative intent in section

1 that findings of fact made by the board in its 

orders are conclusive unless the court specifically 

finds that a reasonable person could not have 

reached the board's conclusion.

Section 23. This section codifies the board's interpretation of

the meaning of compensation for statute of limita­

tions purposes under AS 23.30.130, which provides 

that a request for modification of a compensation 

award must be made within one year after the last 

payment of disability or death benefits. This is 

consistent with the amendment to AS 23.30.105 found 

in section 19.

Section 24. This section reflects changes consistent with the 

repeal and reenactment of AS 23.30.155(m) found in
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section 27, concerning the reduction of reporting 

penalties.

Section 25. This section provides protection for the injured 

worker whose benefits are denied solely on the 

grounds that another employer or insurer may be 

liable for all or some of the benefits. This 

section requires that the most recent employer or 

insurer who is party to the claim and may be liable 

must pay the injured worker temporary disability 

benefits during the pendency of disputes over

liability between various employers and insurers. 

This section also requires that when liability has 

been determined, any reimbursement, including inter­

est and all attorney's costs and fees, must be paid 

within 14 days.

This amendment addresses the problems in Alaska's 

"last injurious exposure rule" by discouraging 

needless or frivolous litigation through assessment 

of costs and interest of successful employers 

against the ultimately liable employers. Most 

importantly, it also puts an end to the uncon­

scionable delays in paying benefits to injured

workers who under the current system must often wait 

months or years with no benefits while two or more 

employers/insurers fight over liability.

Section 26. This section increases the employer's penalty from 

20% to 25% for late payment of compensation to an 

employee.

Section 27. This section repeals and reenacts employer/insurer 

reporting provisions requiring that an annual,

instead- of an anniversary, report be filed with the
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board by March 1 of each year showing the total 

amount of all compensation by type, medical and 

related benefits, vocational rehabilitation ex­

penses, legal fees, and penalties paid on all claims 

during the preceding calendar year. Currently, data 

is collected on a per claim basis through interim 

and claim anniversary reports. However, there is no 

data collected showing what employers/insurers have 

paid for claims on an annual basis, making it 

impossible to meaningfully analyze insurance rates 

or to make effective changes in the workers' 

compensation system.

Also, it is the purpose of this section to encourage 

compliance with the reporting system by assessing 

full penalties against employers/insurers who 

repeatedly fail to comply with reporting require­

ments, but forgiving the occasional reporting 

oversight for insurers showing substantial compli­

ance. Additional civil penalties are included for 

those insurers who fail to comply with the annual 

report requirement.

Section 28. This section clarifies that if the employer is 

self-insured, the requirements of AS 23.30.155(c) 

and (m) in sections 24 and 27 apply to the employer.

This section also requires the board to notify the 

division of insurance if it is determined that an 

insurer has frivolously or unfairly controverted an 

employee's compensation. The division of insurance 

is then required to make a determination if the 

insurer has committed an unfair claim settlement 

practice under AS 21.36.125.
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The section further requires that benefits paid to

vr.̂  recipients residing in Alaska be paid by checks or

other negotiable instruments drawn on Alaska banks 

or by certified check.

‘ t i

Section 29. This section repeals and reenacts the minimum and 

maximum rates of compensation to be paid an Alaska 

injured worker. It decreases the maximum weekly 

compensation rate from 200% of the state's average 

weekly wage, which for 1988 is $547 equalling a 

weekly compensation rate of $1094, to an absolute 

maximum of $700 per week. It increases the minimum 

weekly compensation rate from $110 to $154 per week, 

except in those cases where the employee does not 

provide documentary proof of past wages or the 

employee's spendable weekly wages are less than $154 

per week. The minimum of $154 approximates the 

Alaska minimum wage. The purpose of this section is 

to redistribute workers' compensation dollars to 

provide a more livable compensation rate for low 

wage earners without unduly increasing employer 

costs. It is further the purpose of this section to 

override the Alaska Supreme Court's holding in Peck 

v. Alaska Aeronautical Inc., Op. No. 3240 (October 

30, 1987), by providing for a fixed maximum

compensation rate which can be predicted.

This section also reenacts the provision that Alaska 

rates of compensation sh all be adjusted for those 

employees who leave the state, except for medical or 

rehabilitation services not available in Alaska, by 

the ratio of the cost of livirg in the locality the 

employee resides to that of Alaska. It also pro­

vides that the board, by regulation, shall determine 

and annbally update living costs for the state and
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other localities. A similar law providing for the 

adjustment of the Alaska compensation rate by ratios 

of states' average weekly wages to those of Alaska 

was struck down as unconstitutional in Alaska 

Pacific Assurance Co. v. Brown, 687 P.2d 264, 271 

(Alaska 1984). However, the court suggested that an 

adjustment based on actual cost of living may pass 

constitutional muster.

Section 30. This section provides that if an employee is paid a 

permanent partial disability award and it is subse­

quently determined that the employee is permanently 

totally disabled, the permanent total disability 

benefits must be reduced by the permanent partial 

disability award, adjusted for inflation, as 

determined by the board.

This section also establishes a labor market for an 

injured worker's services that must be considered 

when determining whether the worker is permanently 

totally disabled. This section clarifies that not 

only the worker's area of residence, which may have 

little or no employment opportunities, but the area 

of last employment or the state will be considered 

as a labor market for his/her services. The purpose 

of this section is to make it clear that an employee 

not be classified as permanently totally disabled 

because he chooses to live in a small or isolated 

community with fewer employment opportunities.

Section 31. This section clarifies that failure to satisfy the 

remunerative employability definition as defined in 

AS 23.30.041(p)(2) does not mean that an employee is 

automatically permanently totally disabled.
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Section 32. This section imposes a cap on temporary total 

disability by payment of benefits only up to the 

time of medical stability, as defined in AS 23.30 

.265(34) found in section 41, but in no case longer 

than two years from the date of disability. This is 

consistent with the concept that temporary total 

disability be paid during the healing period, which 

in most cases occurs well within a one-year period. 

Following medical stability, the worker is paid 

permanent partial impairment benefits as reflected 

in section 33.

Section 33. This section repeals prior law and reenacts a 

totally new concept in permanent partial disabil­

ities. All payments for permanent partial impair­

ment will be based on a whole man concept in accor­

dance with the American Medical Guides to Evaluation 

of Permanent Impairment Compensation. Under the 

Guides the impairment of any body part is computed 

as to how it affects total body functioning. 

Compensation is computed by multiplying the employ­

ee's actual degree of impairment by the appropriate 

adjustment factor by the maximum compensation rate 

of $240,000, but no permanent partial impairment 

payment may be less than $250. The section also 

provides that an impairment rating be reduced by a 

pre-existing permanent impairment; however, the 

prior rating will not negate a finding of permanent 

total disability.

Current law provides maximum schedules for fourteen 

various body parts, ranging from $2,800 to $59,000, 

plus a maximum unscheduled benefit of $60,000 based 

on loss of earning capacity for back and neck 

injuries-. This section represents a redistribution
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of benefits to those workers who have more signifi­

cant injuries and disabilities from those with minor 

impairments that have little or no effect on 

employment status or earning capacity. In addition 

to providing for a more accurate and equitable 

compensation system, this section will significantly 

reduce current disputes and litigation in attempting 

to predict future loss of earning capacity, which is 

speculative, at best. It will also remove 

disincentives to minimize disabilities that are 

inherent in any loss of wage-earning capacity 

system.

Section 34. This section provides for payment of temporary

partial disability benefits only up to the time of 

medical stability, consistent, with the amendment to 

AS 23.30.185 found in section 32. It also reduces 

the maximum period for paying temporary partial 

disability benefits from five to two years.

Section 35. This section reenacts language necessary to deter­

mine an employee's wage-earning capacity for pur­

poses of temporary partial disability. This lan­

guage, which was previously found in AS 23.30.210 

and is now repealed in section 42, pertains only to 

the payment o± temporary partial benefits. It is 

consistent with the changes made in AS 23.30.190 

found in section 33.

Section 36. This section amends AS 23.30.220(a) to narrow the 

instances where an employee's gross weekly earnings 

cannot be computed under AS 23.30.220(a)(1) based 

upon past earnings. Only in those rare cases in 

which the employee had no earnings or was voluntari­

ly absent from the labor market for 18 months or
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more during the two calendar years before injury 

will the gross weekly eirnings be calculated under 

AS 23.30.220 (a)(2). The board is then mandated to 

consider the nature of the employee's work and work 

history in determining the gross weekly earnings for 

calculating compensation, but in no event can the 

compensation exceed the employee's earnings at the 

time of injury.

This amendment overrides a long line of supreme 

court rulings in which the board was ordered to 

establish the gross weekly earning and therefore the 

compensation rate by speculating on an employee's 

future earnings. (See Johnson v. RCA-OMS, Inc., 681 

P.2d 905 (Alaska 1984), and its progeny.) The board 

has consistently found that an employee's past 

earnings record is the best predictor of an employ­

ee's loss of earnings during the period of disabil­

ity. Thus, except for the very narrow exceptions 

stated, the purpose of this section is to require 

that gross weekly earnings be computed by dividing 

by 100 into the employee's gross earnings in the two 

calendar years immediately proceding the injury. As 

a single issue, this change will have one of the 

most significant impacts on reducing litigation at 

both the board and court levels.

Section 37. This section provides that if contributions to a 

qualified pension or profit sharing plan have been 

included in an employee's gross earnings, as re­

flected in AS 23.30.265(15) found in section 39, the 

employer may offset compensation benefits by a like 

amount when the employee receives pension or profit 

sharing payments.
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Section 38. This section enacts a new provision that prohibits 

an employer from discriminating in the hiring, 

promotion or retention of an employee who has in 

good faith filed a claim for or received compen­

sation benefits. An employer who violates this 

section is liable for damages assessed by the court 

in a private civil action.

This section does not prohibit consideration of an 

employee's safety practices or physical and mental 

abilities nor does it prohibit inquiry into the 

employee's prior health or disability history for 

second injury fund reimbursement or determination of 

physical or mental capacities to meet the demands of 

employment.

Section 39. This section amends the definition of an employee's 

gross earnings to include total contributions by an 

employer to a qualified pension or profit sharing 

plan for the two prior years multiplied by the 

percentage of vested interest at the time of injury. 

This change is consistent with the board's interpre­

tation of the Supreme Court's ruling in Ragland v. 

Morrison-Knudsen Co., In c ., 724 P.2d 579 (Alaska

1986) .

Section 40. This section amends the definition of injury by 

providing specific language that the term does not 

include . ental injury caused by mental stress unless 

the work stress was extraordinary and unusual in the 

profession and the work stress was the predominant 

cause of the mental injury. Specifically excluded 

are those mental injuries that result from disci­

plinary actions or changes in job status taken in 

good faith by the employer. Unlike all other types
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of injuries, it further places the burden on the 

employee to provide work-connection. See the 

proposed amendment to AS 23.30 .120 found in Section 

21.

This change is consistent with prior board rulings 

in which the employee's stress had to be greater 

than all employees in the profession must experience 

to be compensable. This section is intended to 

override the Alaska Supreme Court rulings in Wade v. 

Anchorage School District, 741 P.2d 634 (Alaska

1987) , and Fox v. Alascom, 718 P.2d 977 (Alaska 

1986) .

Section 41. This section adds a new definition which provides 

that medical stability means the date after which no 

further measurable improvement is expected to result 

from additional medical treatment or care. This 

codifies the meaning of the healing period during 

which time temporary total or temporary partial 

disability benefits are paid, and is consistent with 

the changes made in sections 10, 32 and 34. Cur­

rently, temporary disability benefits are p r 4dl until 

economic or employment stability regardless of time 

factors or the status of the employee's medical 

condition.

Section 42. This section repeals provisions that are unnecessary 

or inconsistent with the repeal and reenactment of 

AS 23.30.200(b) found in section 35.

Section 43. This section contains transitional language neces­

sary to change reporting from an anniversary to an 

annual system. It specifically provides that each
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employer is subject to this change for all claims 

existing as of December 31, 1988.

Section 44. This section mandates a rate decrease for workers'

compensation premiums of no less than 6%, effective 

July 1, 1988 through January 1, 1990.

Section 45. This section ccntains transitional language to 

include a grandperson clause to allow current 

rehabilitation specialists who do not have the 

credentials required under AS 23.30.041(p)(6) to 

continue to practice for one year after adoption of 

this bill, at which time they must have gained the 

required credentials or be barre from further 

practice as a rehabilitation specialist in the 

workers1 compensation system.

Section 46. This section delineates the amendments to the Act

that apply only to injuries sustained on or after

July l y 1988.

Section 47. This section provides that the amendment to the Act 

under section 40 applies to injuries sustained on or 

after the effective date of section 40.

Section 48. This section provides that sections 40 and 47 of

this Act takes effect immediately under AS 01.10

0 7 0 (c).

Section 49. This section provides that sections 1-39, and 41-46 

of this Act take effect Jaly 1, 1988.
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Stantoy V. Spark* 
O ra to r
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April 5, 1988

Honorable Paul Roller 
Director of Insurance 
State of Alaska
Department of Commerce and Economic Development
Division of Insurance
State Office Building - 9th Floor
Pouch D
Juneau, Alaska 99811 

Re: Senate Bill 322

Dear Director Roller:

The Alaska Classification and Rating Committee met via 
telephone conference call on April 4, 1988 to discuss the
progress of the workers compensation insurance reform legis~ 
lation which is pending in Juneau, By unanimous decision 
the Committee in effect acknowledged that the potential 
overall cost savings contained in the existing version 
of SB 3£2 amounted to 5.7 percent. Accordingly, if the 
bill is enacted in its present form, the Committee will 
direct NCCI to file a law amendment rate filing in Alaska 
which provides for an overall rate decrease of 5.7 percent 
on new, renewal and outstanding policies effective as 
of July 1, 1988.

The Committee wishes to make it clear that such a raid-tem 
rate adjustment would not in any way interfere or preclude 
the normal review of Alaska experience and the making of 
an appropriate 1/1/89 rate filing based upon that experience.

Director
Government, Consumer 
and Industry Affairs

SVS/gls

cc: Alaska Classification and Rating Committee
Don Koch 
R, Fein 
M. Mulvaney
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RESPONSIBILITY
INTEGRITY

WILUAM E. SCHNEIDER 
EXECUTIVE DIRECTOR

January 15, 1988

Representative Dave Donley 
Chairman, House Labor & Commerce Committee 
Alaska State Legislature 
P.O. Box V (M.S. 3100)
Juneau, AK 99811

Dear Representative Donley:

On behalf of the membership of the Associated General Contractors 
of Alaska, we strongly support the recommendations of the 
Management/Labor ADHOC Committee For Workers * Compensation Reform.

Your efforts in this critical area are appreciated by all of those 
individuals who make their living in the construction industry.

We encourage you and your fellow representatives to expeditiously 
pass this legislation.

Sincerely,

A SSO C IA T ED  G EN ERA L 
C O N T R A C ''^R S jG F  ALASKA

WiLliam E. Schneider 
Executive Director

CHAPTER OF THE YEAR • 1981
’ -AN AWARD W INNING CHAPTER" 

CHAPTER PRESIDENT OF THE YEAR • 1981 CASHMAN MEMBERSHIP TROPHY • 1982
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Ve.aA Bob,-
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WESTERN ALASKA BUILDING and CONSTRUCTION TRADES COUNCIL
AFFILIATED WITH

A. F. L. - C. I.O.
BUILDING A N D  C O N S T R U C T I O N  T R A D E S  D E P A R T M E N T

Phillip A. Thingstad

PRESIDENT SECRETARY
 407 Denali Street ,   ' 407 Denali Street
a o o r e s s  a o o r e s s

ANCHORACE. ACAS^X* 99301 _ ANCHORAGE. ALASKA 99301
J a n u a r y  1 4 ,  1 9 8 8

A l a s k a  S t a t e  L e g i s l a t o r s  

D e a r  L a d i e s  a n d  G e n t l e m e n .

T h i s  l e t t e r  a c c o m p a n i e s  a p r o p o s e d  p i e c e  o f  l e g i s l a t i o n ,  o n e  i n  
w h i c h  a l o t  o f  t i m e  a n d  e f f o r t  wa s  p u t  i n t o  b y  b o t h  L a b o r  a n d  ; 
M a n a g e m e n t  i n  a n  a t t em p't t o  h e l p  c l o s e  t h e  l o o p h o l e s  a n d  s o l v e  
ma n y  o f  t h e  p r o b l e m s  o f  t h e  W o r k e r s  C o m p e n s a t i o n  La w.

T h e  B i - p a r t i s a n  w o r k  p u t  i n t o  t h i s  p r o p o s a l  w a s  e x t e n s i v e  a n d  a 
v e r y  g o o d  p r o d u c t  wa s  t h e  r e s u l t ,  o n e  in.  w h i c h  a l l  a p p e a r  t o  b e  
h a p p y  w i t h  a s  i t  w i l l  h e l p  t h e  w o r k e r s  a s  w e l l  a s ’ t h e  e m p l o y e r s  
Th e  o n l y  p e o p l e  who  o p p o s e  s u c h  l e g i s l a t i o n  a r e  t h e  " O u t  o f  
S t a t e "  i n s u r a n c e  c o m p a n i e s  a n d  t h e  l a w y e r s ,  b o t h  o f  whom m a k e  a
g r e a t  d e a l  o f  m o n e y  o f f  t h e  c u r r e n t  a m b i g u o u s  l a w .

*

T h e  W e s t e r n  A l a s k a  B u i l d i n g  a n d  C o n s t r u c t i o n  T r a d e s  s u p p o r t s ,  
w i t h  g r e a t  e n t h u s i a s m ,  t h i s  p o s s i b l e  r e v a m p i n g  o f  t h e  W o r k e r s  
C o m p e n s a t i o n  Law.

Sincerely,

P h i l  T h i n g s t a d  
P r e s  i d e n t
W e s t e r n  A l a s k a  B u i l d i n g  

a n d  C o n s t r u c t i o n  T r a d e s

PT/  1 k
At  t a c h r a e n t
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S E C T I O N  3 .  C R I T E R I A  F O R  E L I G I B I L I T Y :

To be e l i g i b l e  t o  s i t  f o r  t h e  C I R S  e x a m i n a t i o n ,  an a p p l i c a n t  m u s t  m e e t  A L L  r e ­
q u i r e m e n t s  I n  ONE o f  t h e  c a t e g o r i e s  l i s t e d  b e l o w .  E d u c a t i o n  and e m p l o y m e n t  e x p e r ­
i e n c e  r e q u i r e m e n t s  m u s t  h a v e  b e e n  f u l l y  s a t i s f i e d  by  t h e  a p p '  < c a t 1 o n  d e a d l i n e  d a t e  
( JANUARY 1 ,  OR J U L Y  1 ) .  A p p l i c a t i o n s  n o t  m e e t i n g  t h e  e l i g i b i l i t y  c r i t e r i a  o f  o n e  
o f  t h e  f o l l o w i n g  c a t e g o r i e s  a t  t h e  a p p l i c a t i o n  d e a d l i n e  d a t e  w i l l  be r e f e r r e d  t o  
t h e  C r e d e n t i a l s  C o m m i t t e e  f o r  r e v i e w  t o  d e t e r m i n e  e l i g i b i l i t y .  P l e a s e  be r e m i n d ­
e d ,  t h e  a p p l i c a t i o n  p r o c e s s i n g  f e e  1s n o n - r e f u n d a b l e . R e a d  c a t e g o r i e s  c a r e f u l l y .  
C I R S C  w i l l  c h a r g e  a | 2 0 . 0 0  h a n d l i n g  f e e  f o r  a n y  c h e c k  r e t u r n e d  f o r  n o n - s u f f i c i e n t  
f u n d s .

C A T E GO R Y  ONE

D e g r e e  o r  C e r t i f l -  C u r r e n t  R e g i s t e r e d  N u r s e  ( R N )
c a t i o n  o r  L i c e n s e :  V a l i d  C e r t i f i e d  R e h a b i l i t a t i o n  C o u n s e l o r  ( C R C )

o r

j  i
M a s t e r ’ s d e g r e e  o r  D o c t o r a t e  d e g r e e  1n:

R e h a b i l i t a t i o n  C o u n s e l i n g ,  R e h a b i l i t a t i o n  A d m i n i s ­
t r a t i o n ,  Work A d j u s t m e n t ,  V o c a t i o n a l  R e h a b i l i t a t i o n ,  
J o b  P l a c e m e n t ,  o r  P s y c h o l o g y .

A c c e p t a b l e  E m p l o y m e n t  
E x p e r i e n c e  R e q u i r e d :
( S e e  d e f i n i t i o n  S e c t i o n  4 )

A mi n i mu m o f  two y e a r s  f u l l - t i m e  ( o r  t h e  e q u i v a l e n t )  
e m p l o y m e n t  p r o v i d i n g  d i r e c t  o r  I n d i r e c t  r e h a b i l i t a ­
t i o n  s e r v i c e s  t o  a d i s a b l e d  p o p u l a t i o n  r e c e i v i n g  

b e n e f i t s  f r o m  a d i s a b i l i t y  c o m p e n s a t i o n  s y s t e m .

C A T E GO R Y  TWO

D e g r e e  R e q u i r e d :  B a c h e l o r ' s ,  M a s t e r ' s ,  o r  D o c t o r a t e  1n any  o t h e r
d i s c i p l i n e .

A c c e p t a b l e  E m p l o y m e n t  A mi n i mu m o f  f o u r  y e a r s  o f  f u l l - t i m e  ( o r  t h e  e q u l v -
( S e e  d e f i n i t i o n  S e c t i o n  4 )  a l e n t )  e m p l o y m e n t  p r o v i d i n g  d i r e c t  o r  I n d i r e c t  s e r ­

v i c e s  t o  a d i s a b l e d  p o p u l a t i o n  r e c e i v i n g  b e n e f i t s  
f r o m  a d i s a b i l i t y  c o m p e n s a t i o n  s y s t e m .



JOHN H. LEWIS 
Post Office Box 330550 

Coconut Grove, Florida 33233 
(305) 443-8111

Education: B.S.B.A., University of Florida, 1963
J.D., Duke University School of Law, 1967

Experience: Assistant to Dr. Arthur Larson
Larson's The Law of Workmen's Compensation 
1965-1974

Instructor In Law ,
University of Miami School of Law
1973

Chief Counsel and Associate Executive 
Director, National Commission on State Workmen's 
Compensation Laws, 1971-1972

Florida Governor's Task Force on Workmen's 
Compensation, Vice-Chairman, 1972-1973

Florida Workmen's Compensation Advisory 
Council, Chairman, 1974-1977, Vice-Chairman, 
1977-1980

Legal Advisor, Florida Self-Insurance Rules 
Advisory Committee, 1976-1977

Research Analyst, Interdepartmental Workers' 
Compensation Task Force, 1975-1976

Consultant: U.S. Senate, U.S. Department of 
Labor, Alaska State Legislature,
Pennsylvania State Legislature, Alaska 
Workers' Compensation Board, Rhode Island 
Department of Business Regulation, Delaware 
State Chamber of Commerce, Louisiana 
Association of Business and Industry, Alaska 
State A.F.L.-C.I.O, California Workers' 
Compensation Institute, Office of the



Massachusetts House of Representatives,
Kentucky Legislative Research Commission, 
Maryland State Chamber of Commerce, California 
State Senate, National Conference of State 
Legislatures, The Government of the Territory 
of American Samoa, Oregon Workers' Compensation 
Department, Michigan Department of Labor- 
Department of Commerce, Office of Inspector 
General-U.S. Department of Labor, Minnesota 
Department of Labor and Industry, Maine Bureau 
of Insurance, United States General Accounting 
Office, Office of the Governor-State of 
Illinois.

»

Practice of law, 1967-80, with emphasis on civil 
litigation and workers compensation matters.

Reports and Articles:

A Workmen's Restoration System. Supplemental 
Studies for the National Commission on State 
Workmen's Compensation Laws, 1972.

i
An Analysis of State Workers' Compensation 
Agency Activities. Report for the 
Interdepartmental Workers' Compensation Task 
Force, 1977.

An Analysis of the Alaska Workers' Compensation 
System. Report for the Alaska State Legislature, 
1982.

Cost Implications of the Hawaii Workers' 
Compensation System: An Analysis of Cases. Costs 
and L a w , 1984.

The Alaska Workers' Compensation Law: 
Fact-Finding. Appellate Review, and the 
Presumption of Compensability. Alaska Law 
Review, Volume 2, June 1985, Number 1 (With 
Arthur Larson).

Permanent Partial Disability Benefit Recipients 
In The Kentucky Workers' Compensation System. 
Report for the Kentucky Legislative Research 
Commission, 1985.

Major Issues In The Oregon Workers' Compensation 
System, Report for the Oregon Workers' 
Compensation Department, 1987.



Minnesota debates work comp cuts
B y  M E G  F L E T C H E R  ^  W orkers co m p en sa tio n  ra les a lso  h a v e  increased ,"  the rather than one year after an injury.

ST. PAUL, M inn.— E m ployers and w orkers com pensation  
mrcr* are squaring o ff  sigainst organized labor in a p o lit ic ­
ly charged b a ttle  to  cu t ilhe h igh  cost o f w orkers com pensa- 
>n in M innesota,
Hie L egisla tu re la st w eek—am id in ten se  lo b b y in g  efforts  
em ployers, insurers and labor—w as ham m ering o u t a b ill 

i t  w ou ld  cu t w orkers com pensation  b en efits, ro ll back and 
eze w orkers com p rates for a period and stren gth en  the  
te’s w orkers com p rate  regulatory system .
The s ta te ’s D e m o cr a t-co n tro lled  L eg is la tu re  and  s ta te -  
ase have m ade it  c lear  that th ey  w ill approve cu ts  in w ork -  
i c o m p e n sa tio n  b e n e f it s  o n ly  i f  r a te  r e g u la t io n  i s  in -  
ased.
teports released  recen tly  by the sta te 's aud itor and labor  
i  Industry departm en t b lam ed high ben efits for  the high  
t o f M innesota's w orkers com p system , w h ich  the reports 
• is am ong the m ost co stly  o f ull sta tes. -- 
.egislators and lo b b y ists w orked feverish ly  la s t  w eek  to 
to determ ine w h at lev e l o f  rate regu lation  w o u ld  be su ffi-  

nt to persuade leg isla to rs to  vote  for b en efit cu ts  before  
ir adjournm ent, ten ta tively  schedu led  for tom orrow .
The situ ation  now  is  con fu sed  ar.4 unclear, as everyone is 
ing to  find the righ t .n ix ,"  sa id  D iad L ehto, adm in istrator  
h e  H ouse C om m ittee on  L abor M anagem ent R elation s.
It’s a constant p u llin g  and tugging, and the p o lit ic s  are 
y intense," sa id  Rober?. Johnson, sen ior  »*, o f  th e  Insur- 
e Federation of M innesota.
eg is la to rs la st  w eek  s t iu g g le d  to com e up w ith  a b ill that 
>. Rudy P erpich  w ou ld  sign , because it is u n lik e ly  the  
e m o r’s veto cou ld  be overridden, m ost leg is la tiv e  observ-  
said.
;ov. Perpich is  lo o k in g  for "fair and reasonable"  leg is la -  1 that first add resses any unreasonable costs or in e ffic ien -  

by insurers, law yers and m edical providers, sa id  Ray 
in, com m issioner o f the M innesota D epartm en t o f  Labor  

Industry. "The injured w orker should  be at th e  back  of  
line," he added.
owever, the aud itor's o ffice  report said: "Insurer adm in- 
ative exp en ses and p rofits are not s ign ifican t fa c to rs that 
'e to ex p la in  w h y  M in n eso ta 's  w orkers co m p en sa tio n  
s are higher than rates in  com parable states."  
orkers com pensation  has been a concern to the L eg is la ­
tor m ore than a d ecade, according to separate  reports 

ased earlier  th is  y ea r  by Mr. B ohn 's d ep a rtm en t and  
O ffice o f the L eg is la tiv e  A uditor.
gn ifican t reform s w ere enacted  in the early 1980s, in -  
ling changing to  co m p etitiv e  rating from  ad m in istered  
ing and creatin g  a co m p etitiv e  sta te  fund, 
jw ever, there is  a “co n tin u in g  and grow ing concern  that 
nesota's system  is co stly , com plex  and not serv in g  w e ll  
interests of e ith er  em ployers or em ployees,"  the a u d ito r ’s 
>rt said.
:rom 1983 to 1986, w orkers com pensation  prem ium s d o u -  
in M innesota, w h ile  they  increased on ly  54% in  the rest 

ie nation," the Labor D epartm en t report said. 
ie report noted that on ly  26% of the prem ium  increase  
due to increases in payroll in  the state.

“ W orkers co m p en sa tio n  ra les a lso  h a v e  increased ,"  the  
L abor D epartm en t report said, "In 1084, M innesota had the 
1 4 th -h ig h est rates out o f 39 states w ith  com parable data; in 
1987 they w ere the fourth-h ighest am ong the 39 sla tes."

In fact, M innesota's w orkers com p rates in 1987 w ere about 
tw ice  as h igh  as the rates in W isconsin, Iow a and S ou th  D a­
kota , th e  aud itor's report found.

In add ition , the sta te 's specia l com pensation  fund has an 
u n fun ded  lia b ility  o f about $1.5 b illion , the aud itor's report 
says. The fund h elp s spread the cost o f b en efits  for totally  
d isab led  w orker:, han»*;c app^d workers and un insured  em ­
p loyers am ong a ll insurers.

"M innesota's w orkers com pensation  costs are h igh m ainly  
b e c a u se  b e n e f it s  are h ig h , and th o se  c o s ts  ca n  be m o st  
d irectly  brought under control by lim iting  certain  b enefits  
and e lim in a tin g  oth ers,” th e  auditor's o ffice  conclu ded .

T he report sa id  b en efits are "substantia lly” m ore generous 
than b en e fits  in o ther sta tes  because M innesota:

•  Is one of 12 sta tes w ith  a co st-o f-liv in g  esca lator. The 
esca la tor  is  exp ected  to add about $45 m illio n  to  benefits  
p a id  to w o rk ers in jured  in  1988, e x c lu d in g  b e n e fits  paid  
under se lf-in su red  program s.

•  O ffers m inim um  ben efits and supplem entary b enefits  
th at are am ong the nation 's m ost generous.

•  A llo w s tem porary partial benefits to la st ind efin itely , 
in stead  o f end in g  w hen  the healing period does.

•  H as lo n g-term  d isab ility  cases that accou nt for 3% of 
all cases b u t create  73% o f the total benefit cost. "The great 
m ajority  o f ex p en siv e  long-term  cases do not involve  cata­
stroph ic  injuries,"  the a u d itor’s o ffice  report found. "Q uite a 
few  are m ed ica lly  n ot very serious."

M any o f the proposed recom m endations in the aud itor’s 
report are incorporated in  S .F . 2428, the b ill leg isla to rs w ere  
w ork ing  on  last w eek , according to John L ennes, a lobb yist 
for the ap p rox im ate ly  80 large em ployers that belong to the 
M innesota B u sin ess Partnership .

T he b ill w a s in troduced  by Sen. Florian C hm ielew ski, a 
m em ber o f  the D em ocratic  Farm Labor Party from  Sturgeon  
Lake, M inn.

A spokesm an Sen. C hm ielew ski said the b ill w ould:
•  Cap tem porary partial benefits at tw o-th ird s of the d if­

ference betw een  th e  higher w age an em ployee m ade before  
his injury and th e  low er w age he m ade after  h is  return to 
work. T his m easure w ou ld  save  an estim ated $52 m illion  in  
ben efits annually.

•  L im it perm anent to ta l benefits by im posing a new  20% 
m inim um  d isa b ility  requirem ent before perm anent benefits  
can be co llected  and m ake it  clear that a la ck  o f  jobs in. a 
c la im ant's area does not m ake him elig ib le  fo r  perm anent 
to ta l b en efits. Currently, there is no m inim um  d isa b ility  re­
qu irem ent for em ployees to co llect perm anent to ta l benefits. 
This provision  o f the b ill is  expected  to save  $40 m illion  
annually.

•C la r ify  that tem porary total b enefits end 90 days after  
m axim um  m edica l im provem ent is reached or the em ployee  
returns to  w ork , retires or refuses to take a job h e  can per­
form .

•  R educe the sta te ’s co st-o f liv ing  adjustm ent and delay  
im plem entation  o f the esca lator to three years a fter  injury

rather than one year after an injury. ♦
•  A b olish  the sta te 's  Workers C om pensation  C ourt o f A p ­

peals.
•  F reeze a ll m edica l and reh ab ilita tion  provider fees, e x ­

clu ding  h osp ita l charges, through Sept. 30, 1990.
•  L im it coverage under second-in ju ry  fu n d s—w h ich  pay  

em ployees that return to work for a d ifferen t em ployer after  
an injury and again  are injured—to em p lo y ees that are at 
least 25% d isab led  after the second injury. H ow ever, the se c ­
ond em ployer w ou ld  be lia b le  for up to  $3 ,500  in m edical 
expenses, an increase from  the current $2,000 .

•  T ota lly  in tegrate  the sta le 's  w orkers com p b en efits w ith  
S o c ia l S e c u r ity  b e n e fit  p ayou ts, w h ic h  sh o u ld  red uce the  
sta te 's payout.

•  L im it d efen se  attorney's fees to  th e  $6,500 m axim um  
currently in  e ffe c t fo r  p la in tiff's  attorneys.

•  Change the m inim um  benefit from  $75 per w eek  to 20% 
of the sta te ’s  average w eek ly  w age or an in d iv id u a l’s actual 
w age, w h ichever is  less.

•  A ssign  a ll w ork com p adm inistrative  co sts  to  the sta te 's  
general revenue fund instead  of the sta te 's  sp ec ia l com pensa­
tion fund, w h ich  is generated  by insurer a ssessm en ts.

In add ition , the b ill w ould  change th e  w a y  w orkers com ­
pensation  insurers f i le  rates in  the sta te . C urrently , th e  sta te  
has an open com petition  system , under w h ic h  ra tes m ust be  
filed  w ith in  15 days a fter  being im plem ented; how ever, the  
sta te  insu ran ce com m issioner m ust app rove the rates u n less  
he fin d s them  un fa ir  or  discrim inatory.

The b ill w o u ld  in stitu te  a file -a n d -u se  system , under w h ich  
insurers w ou ld  b e  required to f ile  rates b efore  they  w ere im ­
plem ented . In  a d d itio n /th e  bill w ou ld  m ake it  ea sier  for the  
com m issioner to  d isapprove rates.

T he b ill also cadis fo&a 15% reduction  in  w o rk er: com pen­
sa tion  rates fr w d iA u g . 1, 1988, to Jan. 1, 1980. T h a tX o u ld  
save  em ployers about $160 m illion , Mr. M ich aels tjiid . "

In add ition , th e  b ill  proposes a  freeze on  a d d ition a l rate  
increases throu^ h'the end'qf this year for  in su rers th et havdN^ 
already  in crea se jd  rates in  1918.

Mr. L ennes safd  that m ost em ployers in  th e  organ iza tion  he  
represents w o u ld  not be affected  by the rate  ro llback  and  
freeze p rovisions o f the b ill because th ey  se lf- in su r e  their  
w orkers com p exposures.

H ow ever, h e  sa id  som e sm aller em ployers that buy in su r­
ance m ay favor those proposals.

M ichael Frohm an, counsel for The A llia n ce  o f A m ericar>  
Insurers W orkers C om pensation D epartm en t, sals^ insu.rcrs 
generally  w an t to keep pricing as it  is and op p o se  the freeze  
and rate reduction . "We think pricing re flec ts  the system . 
It's n o t a cause o f the problem , but a sym ptom  o f i t ,” he said .

"H ow ever, to get ben efit cuts, the in d u stry  w ill look at 
som e changes,"  he said .

M any sou rces say  chances are better th an  50 -5 0  that som e  
w ork com p proposa l—but not necessarily  the C hm ielew ski 
b ill—w ill be p assed  by the L egislature th is sess io n .

H ow ever, an earlier  proposal by another s ta te  leg is la to r  to 
esta b lish  a m o n op o listic  sta te  fund is co n sid ered  dead.

L abor genera lly  supported that m easure, b u t becau se  o f the  
co st o f  e s ta b lish in g  th e  program , le g is la to r s  turned  d eaf 
ears, sa id  a spokesm an for the sta te  AFL-CIO. ■

Washinatnn
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Comp bill flawed, Croft says \ j jr ^  Ĉ J

By Yereth Rosen
Tima Writer

The workers’ compensation leg­
islation that sailed through the Alaska 
Senate by a vote of 154) and, in re­
vised form, appears to have enough 
support to pass the House is loaded 
with too many problems to save em­
ployers money in their workers’ com­
pensation insurance premiums, an at­
torney specializing in workers’ com­
pensation claims said Wednesday.

Chancy Croft, a claimants’ attor­
ney and former state legislator, pre­
sented his argument against the le­
gislation that’s scheduled to be heard 
by the House Judiciary Committee. 
Croft spoke at a luncheon sponsored 
by the Anchorage Job Service Em­
ployer Committee.

The legislation is aimed at simpli­
fying and controlling a compensation 
system that has escalated in cost to 
employers and in complexity to em­
ployees. Both employers and workers 
are frustrated with a system in which 
insurance premiums have risen an

average of 40 percent in the last two 
years and the time to settle workers’ 
claims has expanded 70 percent, 
Croft said.

But the workers’ compensation 
law pending in the Alaska Legislature 
might make matters worse, not bet­
ter, he argued.

Croft said the current workers’ 
compensation legislation is flawed, 
much like the workers’ compensation 
legislation drawn up in the late 1970s 
— legislation that he as a legislator 
voted against — was flawed.

“No legislature, in my experience 
as a legislator, had produced more 
legislation by anecdote than workers' 
comp legislation," he said.

As before, he said, legislators have 
drafted a workers’ compensation bill 
without some crucial information 
about what is driving premiums.

"One real problem with the leg­
islation is there is an expectation now 
for premium reductions,” he said.

If the hikes in insurance premiums 
have been justified, and the legis­

lature isn’t addressing the real causes 
of the premium increases, then non- 
Alaska insurers will have no choice 
but to pull out of the state, he said.

Croft criticized w'nat he said were 
the arbitrary limits the legislators 
hope to place or- injured workers' 
benefits.

Much has been made of the maxi­
mum weekly benefit of over $1,100 
that the current workers’ compensa­
tion statutes allow injured workers, 
he said. In fact, less than 0.1 percent 
of Alaska’s injured workers are 
awarded weekly compensation in 
excess of $700, the dollar maximum 
that the legislation would impose.

Still, Croft argued, the $700 limit is 
arbitrary and might not meet the 
needs of some injured workers 
who've suffered exfeme economic 
losses due to their injuries.

Another arbitrary limit the leg­
islation would impose is the two-year 
maximum for temporary disability 
payments, Croft said. Severely in- 

See Workers, page E-4

Ih a n c y  Croft 
. .  cites policy departure
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jured workers, such as those suf­
fering brain trauma or bums, 
might be able to recover from 
their injuries but might need 
more than two years to do so, he 
said.

CrolLsaid-he^s-uoubjed^y-tiie 
the pending-'TSgisIarton-to- 

pay benefits'Tor permanent par­
tial disabilities based on the se­
verity of the injury instead of on 

"the basisof-lost eamingi

That emphasis on medical :m- 
pairment rather than eamin6s 
impairment is contrary to the 
tradition of workers’ compensa­
tion, he said.

Authors of the legislation say 
it’s written so that the most seri­
ously injured workers get the 
most money in compensation, 
Croft said.

"That may be good or bad. 
You may like it or not. But that is 
^sign ificant and major depar­
ture" from previous workers'

2 T

compensation law in Alaska.
The ’’arbitrary" nature of the 

legislation "places too high a pre­
mium on getting the matter re­
solved," Croft said. “And it loses 
sight of the fact that what we’re 
dealing with is human beings."

An injury at work "probably 
affects the average person as 
seriously as anything in their 
life,” Croft said.
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A l i A S K A  S T A T E  A F E - C I O
2501 Commercial Dr. 
Anchorage, Alaska 99501 
(907) 258-6289

819 lsl Avc. 
Fairbanks, Alaska 99701 

(907) 956-2030

MANO FREY 
Executive President

TO: ALL HOUSE A N D  S ENATE M E M B E R S  / V  ^
FROM: M A N O  FREY, EXECUTIVE PRESIDENT

RE: W O R K E R’S CO M P E N SA T IO N  ' v

The Joint Labor-Management Task Force has worked for more than a year 

negotiating changes to the current Worker's Compensation L a w  that would 

result in premium reductions to the employer; and, at the s a m e  time, 

maintain fairness in compensating the injured worker.

The legislation n ow being considered is a result of the task forces’ 

efforts. It certainly does not attempt to address every complaint or 

concern regarding the current worker’s compensation statute, but it does 

accomplish the stated goal of providing s o m e  necessary relief to the 

employer while providing benefit safeguards for the employee. In 

addition, reforms are included to several areas of the law that caused 

abuse and hardship to the employees in the past.

i strongly urge your support for this bill.



J  a n u a r y  1 4 ,  1 9 8 8

S e n a t o r  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  K e l l y ,  R e p r e s e n t a t i v e  D o n l e y  a n d  m e m b e r s  o f  y o u r  
c o m m i  t  t e e s :

A s  C o - c h a i r m e n  o f  t h e  M a n a g e m e n t / L a b o r  a d  h o c  c o m m i t t e e  w e  a r e  
p l e a s e d  t o  p r e s e n t  o u r  p r o p o s a l  f o r  c h a n g e s  t o  t h e  c u r r e n t  
w o r k e r s '  c o m p e n s a t i o n  a c t .  O u r  p r o p o s a l s  r e p r e s e n t  t h e  
c u l m i n a t i o n  o f  m o r e  t h a n  a  y e a r s  e f f o r t  b y  h u n d r e d s  o f  
p r o f e s s i o n a l s  f r o m  m a n y  d i f f e r e n t  w a l k s  o f  l i f e .  I t  i s  n o t  
i n t e n d e d  t o  b e  a  f i n a l  s o l u t i o n  t o  t h e  h i g h  c o s t  o f  w o r k e r s '  
c o m p e n s a t i o n  i n  A l a s k a ,  b u t  r e p r e s e n t s  i n s t e a d  o u r  m o s t  r e c e n t  
s t e p  i n  o u r  o n g o i n g  e f f o r t  t o  i m p r o v e  t h e  b e n e f i t  l e v e l s  f o r  
i n j u r e d  w o r k e r s  w h i l e  a t  t h e  s a m e  t i m e  r e f u c i n g  t h e  c o s t  t h a t  

m u s t  b e  b o r n e  b y  A l a s k a n  e m p l o y e r s .

B A C K G R O U N D

P R E  A D  H O C  C O M M I T T E E

I n  1 9 6 8 ,  t h e  A l a s k a  w e e k l y -  m a x i m u m  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t  
w a s  $ 1 1 3 .  B y  1 9 7 4 ,  t h e  m a x i m u m  w e e k l y  c o m p e n s a t i o n  r a t e  r o s e  t o  
$ 1 7 5 .  D u r i n g  t h i s  p e r i o d  o f  t i m e ,  C o n g r e s s  e s t a b l i s h e d  t h e  

N a t i o n a l  C o m m i s s i o n  o f  S t a t e  W o r k e r ' s  C o m p e n s a t i o n  L a w s  t o  
" u n d e r t a k e  a  c o m p r e h e n s i v e  s t u d y  a n d  e v a l u a t i o n  o f  S t a t e  

w o r k m e n ' s  c o m p e n s a t i o n  l a w s ,  i n  o r d e r  t o  d e t e r m i n e  i f  s u c h  l a w s  
p r o v i d e  a n  a d e q u a t e ,  p r o m p t  a n d  e q u i t a b l e  s y s t e m  o f  
c  o m p e n s  a  t  i  o n . "

I n  a  p r o - l a b o r  a t m o s p h e r e  a n d  i n  r e a c t i o n  t o  s o m e  o f  t h e  N a t i o n a l  
C o m m i s s i o n ' s  f i n d i n g s ,  t h e  A l a s k a  l e g i s l a t u r e  i n  1 9 7 5  a m e n d e d  t h »  
A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  ( A c t )  b y  p r o v i d i n g  a  g r a d u a l  
p h a s e - i n  o f  t h e  2 0 0 %  o f  s t a t e  a v e r a g e  w e e k l y  w a g e  m a x i m u m ,  
d o u b l i n g  t h e  s c h e d u l e d  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  m a x i m u m  i n  
t h e  A c t ,  a n d  e l i m i n a t i n g  t h e  $ 3 0 , 0 0 0  l i m i t  o n  u n s c h e d u l e d  
p e r m a n e n t  p a r t i a l  d i s a b i l i t y .



M a n  a g e r a e n  t  b i t t e r l y  c  o n  t e s t e d  t h e  1 9  7  5  l a b o r - s p o n s r r e d  
a m e n d m e n t s .  A s  a  r e s u l t ,  l i t t l e  t h o u g h t  w a s  g i v e n  b y  l a b o r ,  

m a n a g e m e n t  o r  t h e  l e g i s l a t u r e  t o  w o r k e r s '  c o m p e n s a t i o n  a s  a n  
e f f e c t i v e  d e l i v e r y  s y s t e m .  O n l y  a  p o r t i o n  o f  t h e  1 9 7 2  
C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  w e r e  e n a c t e d ,  b u t  d u e  t o  t h e  c h a n g e s  
t h a t  w e r e  a d o p t e d ,  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  p r e m i u m s ;  
i n c r e a s e d  3 5 . 2 %  i n  1 9 7 5 ,  1 3 . 0 %  i n  1 9 7 6 ,  a n d  6 %  i n  1 9 7 7 .

I n  1 9 7 7 ,  m a n a g e m e n t  s u c c e s s f u l l y  s p o n s o r e d  l e g i s l a t i o n  r e i m p o s i n g  
a  l i m i t  o n  " u n s c h e d u l e d "  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  —  t h i s  
t i m e  a t  $ 6 0 , 0 0 0 .  O t h e r  m e a n i n g f u l  c h a n g e s  w e r e  i m p o s s i b l e  t o  
a c h i e v e  a n d  i n  1 9 7 9 ,  a  p r o - r a a n a g e r a e n t  g r o u p ,  t h e  A l a s k a  
C o n f e r e n c e  o f  E m p l o y e r s  ( A C E ) ,  w a s  e s t a b l i s h e d  t o  s t u d y  t h e  
p r o b l e m s  a n d  r e c o m m e n d  l e g i s l a t i v e  c h a n g e s  n e c e s s a r y  t o  r e d u c e  
t h e  h i g h  c o s t  o f  w o r k e r s '  c o m p e n s a t i o n  i n  A l a s k a .  T h e  e m p l o y e r s  
a l s o  c r e a t e d  a n o t h e r  g r o u p ,  t h e  W o r k e r s '  C o m p e n s a t i o n  C o m m i t t e e  
o f  A l a s k a  ( W C C A )  a n d  c h a r g e d  t h a t  g r o u p  w i t h  t h e  t a s k  o f  p l a c i n g  
t h e  r e c o m m e n d a t i o n s  o f  t h e  A C E  s t u d y  i n t o  l e g i s l a t i o n .  T h e  
p r e s s u r e  o f  t h e s e  t w o  m a n a g e m e n t  g r o u p s  l e d  t o  t h e  c r e a t i o n  o f  
t h e  1 9 8 0  L e g i s l a t i v e  t a s k  f o r c e  t o  s t u d y  t h e  A l a s k a  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m  a n d  r e c o m m e n d  c h a n g e s .  T h e  c o m m i t t e e ,  c o ­
c h a i r e d  b y  S e n a t o r  T e r r y  S t i m s o n  a n d  R e p r e s e n t a t i v e  B r i a n  R o g e r s ,  
i n c l u d e d  r e p r e s e n t a t i v e s  f r o m  l a b o r ,  m a n a g e m e n t ,  a n d  t h e  
i n s u r a n c e  i n d u s t r y .  U l t i m a t e l y  t h e  j o i n t  e f f o r t  f a i l e d  a t  t h e  
c l o s e  o f  t h e  1 9 8 1  l e g i s l a t i v e  s e s s i o n  a n d  n o  c o r r e c t i v e  
l e g i s l a t i o n  w a s  r e c o m m e n d e d .

A t  t h a t  t i m e ,  W C C A  c o m m i s s i o n e d  a  s t u d y  b y  D a r y l  C o d y  a n d  
A s s o c i a t e s  o n  t h e  p r o b l e m s  w i t h  w o r k e r s '  c o m p e n s a t i o n  i n  A l a s k a  
a n d  t h e i r  r e c o m m e n d a t i o n s  f o r  c h a n g e s .  T h i s  s t u d y  w a s  p r e s e n t e d  
t o  R e p r e s e n t a t i v e  T e r r y  M a r t i n  i n  J a n u a r y ,  1 9 8 2  w i t h  t h e  
r e c o m m e n d a t i o n  t h a t  t h e  s u g g e s t e d  c h a n g e s  b e  i n c o r p o r a t e d  i n t o  
l e g i s l a t i o n .

W i t h  t h e  C o d y  s t u d y ,  t h e  o p p o r t u n i t y  f o r  t h e  c l a s s i c  m a n a g e m e n t  
v s  l a b o r  c o n f r o n t a t i o n  o n  w o r k e r s '  c o m p e n s a t i o n  p r e s e n t e d  i t s e l f .  
T h i s  t i m e  h o w e v e r ,  l o g i c  p r e v a i l e d .  L a b o r ,  r e p r e s e n t e d  b y  t h e  
A F L - C I O ,  a n d  m a n a g e m e n t ,  r e p r e s e n t e d  b y  W C C A ,  c a l l e d  f o r  a  j o i n t  
p u b l i c  m e e t i n g  f o r  t h e  p u r p o s e  o f  s e l e c t i n g  r e p r e s e n t a t i v e s  t o  
s i t  o n  a n  " a d  h o c  c o m m i t t e e "  t o  r e c o m m e n d  c h a n g e s  t o  t h e  A l a s k a  
w o r k e r s '  c o m p e n s a t i o n  s t a t u t e s .

T H E  L A B O R / M A N A G E M E N T  A D  H O C  C O M M I T T E E

T h e  f i r s t  o r d e r  o f  b u s i n e s s  f o r  t h e  n e w  a d  h o c  c o m m i t t e e  w a s  t o  
f o r m u l a t e  t h e  o b j e c t i v e s  o f  t h e  g r o u p .  T h e  f o l l o w i n g  w e r e  
a d o p t e d  a t  t h e  f i r s t  m e e t i n g :

1 .  P r o v i d e  a n  e f f e c t i v e  s y s t e m  f o r  t h e  d e l i v e r y  o f  
b e n e f i t s  a n d  s e r v i c e s ;

2 .  D i s c o u r a g e  f r a u d u l e n t  c l a i m s  a n d  f r a u d u l e n t  s t a t e m e n t s  
t o  o b t a i n  o r  d e n y  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s ;



3 .  P r o v i d e  a n  e f f e c t i v e  d e t e r r e n t  f o r  t h o s e  e m p l o y e r s  
f a i l i n g  t o  p r o v i d e  r e q u i r e d  w o r k e r s '  c o m p e n s a t i o n  
i n s u r a n c e ;

4 .  I n c r e a s e  i n c e n t i v e s  a n d  d e c r e a s e  d i s i n c e n t i v e s  f o r  
r e t u r n i n g  t o  w o r k  a f t e r  a n  i n j u r y ;

5 .  E n c o u r a g e  s a f e t y ;

6 .  P r o v i d e  f o r  e f f e c t i v e  r e h a b i l i t a t i o n  o f  a n  i n j u r e d  
w o r k e r ;

7 .  R e d i s t r i b u t e  d o l l a r s  f r o m  t h o s e  w o r k e r s  n o t  s e v e r e l y  
i n j u r e d  t o  t h o s e  s e r i o u s l y  i n j u r e d  v / o r k e r s  w h o  h a v e  
l o s t  t h e  a b i l i t y  t o  b e  g a i n f u l l y  e m p l o y e d  a s  a  r e s u l t  

o f  t h e i r  i n  j u r y ;

3 .  R e d u c e  o r  m i n i m i z e  t h e  i m p a c t  o f  w o r k e r s '  c o m p e n s a t i o n  
p r e m i u m s  o n  t h e  e m p l o y e r ;

9 .  C o n t i n u e  t o  s t u d y  t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  
s y s t e m  t o  i d e n t i f y  p r o b l e m s  a n d  r e c o m m e n d  s o l u t i o n s ;  
a n d ,

1 0 . S t a b i l i z e  t h e  a t m o s p h e r e  f o r  d i s c u s s i n g  p r o p o s e d  c h a n g e s  
t o  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t .

D u e  t o  t i m e  p r o b l e m s ,  t h e  A d  H o c  c o m m i t t e e  a g r e e d  t o  l i m i t  i t s  
i n i t i a l  e f f o r t s  t o :

1 .  P r o v i d i n g  f o r  t h e  e a r l y  i d e n t i f i c a t i o n  o f  i n j u r e d  
v / o r k e r s  w h o  p o t e n t i a l l y  n e e d  r e h a b i l i t a t i o n ;

2 .  P r o v i d i n g  f o r  t h e  e a r l y  r e t u r n  t o  d i r e c t  e m p l o y m e n t ;

3 .  P r o v i d i n g  i n c e n t i v e s  t o  r e t u r n  t o  w o r k  a n d  r e d u c e  
d i s i n c e n t i v e s  t o  r e t u r n  t o  w o r k ;

4 .  P r o v i d i n g  f o r  a p p r o p r i a t e  c r i m i n a l  p e n a l t i e s  f o r  
w i l l f u l  m i s r e p r e s e n t a t i o n  o f  f a c t s  f o r  t h e  p u r p o s e  o f  
o b t a i n i n g  o r  d e n y i n g  b e n e f i t s ;  a n d ,

5 .  P r o v i d i n g  a  m e c h a n i s m  f o r  c e a s e  a n d  d e s i s t  o r d e r s  t o  
b e  i s s u e d  a g a i n s t  u n i n s u r e d  e m p l o y e r s .

T h e  A d  H o c  c o m m i t t e e  w a s  s u c c e s s f u l  i n  h a v i n g  i t s  l e g i s l a t i o n  
a g e n d a  p a s s e d  i n  1 9 8 2  a n d  1 9 8 3 .

S i n c e  1 9 8 3 ,  t h e  A d  H o c  c o m m i t t e e  h a s  c o n t i n u e d  t o  m e e t  t o  w o r k  o n  
p r o b l e m s  t h a t  b e c a m e  a p p a r e n t  o r  p r o b l e m s  t h a t  w e r e  c r e a t e d  b y  
t h e  c o u r t  s y s t e m  i n  t h e i r  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e .  F o r



t h e  m o s t  p a r t ,  h o w e v e r ,  t h e  c o m m i t t e e  d e a l t  p r i m a r i l y  o n  
r e l a t i v e l y  m i n o r  p r o b l e m s  a n d  h a d  n o t  u n d e r t a k e n  a n  i n - d e p t h  
r e v i e w  o f  t h e  s y s t e m  a n d  i t s  e v o l u t i o n  s i n c e  t h e  l e g i s l a t i o n  
p a s s e d  i n  1 9 8 2  a n d  1 9 8 3 .

C U R R E N T  E F F O R T S  O F  T H E  A D  H O C  C O M M I T T E E

T h e  c o s t  i n c r e a s e  f o r  w o r k e r s  c o m p e n s a t i o n  a n n o u n c e d  i n  N o v e m b e r  
o f  1 9 3 6  c a u s e d  t h e  a d  h o c  c o m m i t t e e  t o  r e e x a m i n e  t h e  p r o b l e m s  
w i t h  t h e  s y s t e m  a n d  t h e  n e e d  f o r  c h a n g e s .  I t  w a s  a p p a r e n t  t h a t  
t h e  s y s t e m  h a d  d e t e r i o r a t e d  s i g n i f i c a n t l y  s i n c e  t h e  l a s t  m a j o r  
m o d i f i c a t i o n s  i n  1 9 8 3 .  T h e  q u a l i t y  o f  s e r v i c e  t o  t h e  i n j u r e d  
w o r k e d  h a u  d e c r e a s e d  a n d  t h e  c o s t  t o  t h e  e m p l o y e r  h a d  i n c r e a s e d .  
I n  f a c t ,  f r o m  1 9 8 3  t o  1 9 8 6 ,  t h e  i n c u r r e d  c o s t  o f  w o r k e r s '  

c o m p e n s a t i o n  i n c r e a s e d  f r o m  $ 7 0 . 2  m i l l i o n  t o  $ 1 5 0 . 3  m i l l i o n  w h i l e  
e m p l o y m e n t  i n  t h e  s t a t e  d e c r e a s e d .  S i n c e  t h e  i n c i d e n c e  r a t e  o f  
i n j u r i e s  r e m a i n e d  r e l a t i v e l y  c o n s t a n t  d u r i n g  t h i s  p e r i o d ,  i t  w a s  
a p p a r e n t  t h a t  t h e  c o s t  p e r  c l a i m  h a d  m o r e  t h a n  d o u b l e d .

I n  t h i s  s e t t i n g ,  t h e  a d  h o c  c o m m i t t e e  d e c i d e d  t h a t  I h e  b e s t  
a p p r o a c h  w a s  a  c o m p l e t e  e x a m i n a t i o n  o f  t h e  c u r r e n t  s t a t u t e .  I n  
o r d e r  t o  e s t a b l i s h  p r i o r i t i e s ,  b o t h  m a n a g e m e n t  a n d  l a b o r  m e t  w i t h  
t h e i r  r e s p e c t i v e  c o n s t i t u e n t s  a n d  d e v e l o p e d  a  l i s t  o f  i s s u e s  t h a t  

n e e d e d  a t t e n t i o n .  T h e s e  l i s t s  w e r e  t h e n  c o m p a r e d ,  m e r g e d  a n d  a  
p l a n  o f  a c t i o n  d e v e l o p e d .  S i n c e  t h e  p r o b l e m s  w e r e  c o m p l e x ,  i t  w a s  
d e c i d e d  t o  c o n c e n t r a t e  o n  t h e  i s s u e s  o f  v o c a t i o n a l  
r e h a b i l i t a t i o n ,  m e d i c a l  s e r v i c e s ,  c o m p e n s a t i o n  a n d  b e n e f i t s  i n  
1 9 8 7  a n d  d e f e r  o t h e r  i t e m s  u n t i l  1 9 8 8 .

T h e  c u r r e n t  m e m b e r s  o f  t h e  a d  h o c  c o m m i t t e e  a r e :

R o b e r t  A n d e r s  -  C o - c h a i r  a n d  l a b o r  m e m b e r  o f  t h e  W o r k e r s '
C o m p e n s a t i o n  B o a r d ;  b u s i n e s s  a g e n t  -  O p e r a t i n g  
E n g  i  n e e r  s

M a r y  P i e r c e  -  C o - c h a i r  a n d  m a n a g e m e n t  m e m b e r  o f  t h e  
W o r k e r s '  C o m p e n s a t i o n  B o a r d ;  E x e c u t i v e  D i r e c t o r , .
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a

R i c h a r d  C a t t a n a c h  -  V i c e  P r e s i d e n t ,  F i n a n c e ,  U n i t  C o m p a n y

K e v i n  D o u g h e r t y  -  A F L - C I O

D a v i d  G o t t s t e i n  -  D i r e c t o r  o f  D i s t r i b u t i o n ,  C a r r
G o  t t s t e i n ,  I n c .

R a l p h  L e v / i s  -  V i c e  P r e s i d e n t  -  K e t c h i k a n  P u l p  a n d  P a p e r

R a l p h  M i n g o  -  S a f e t y  E n g i n e e r ,  T e a m s t e r s  L o c a l  9 5 9

S t e p h e n  R e h n b e r g ,  C M A  -  V i c e  P r e s i d e n t ,  F i n a n c e ,
T a n a d g u s i x  C o r p o r a t i o n



J o s e p h  T h o m a s  -  B u s i n e s s  A g e n t ,  L a b o r e r s  U n i o n

K e n n e t h  W e i s t  -  B u s i n e s s  A g e n t ,  R o o f e r s

D u r i n g  t h e  p a s t  y e a r ,  t h e  a d  h o c  c o m m i t t e e  m e t  w e e k l y  i n  a n  
a t t e m p t  t o  d e f i n e  t h e  v a r i o u s  p r o b l e m s  a n d  e x p l o r e  p o t e n t i a l  
s o l u t i o n s .  T h e  a d v i c e  a n d  s u g g e s t i o n s  o f  h u n d r e d s  o f  
p r o f e s s i o n a l s  w e r e  s o u g h t .  M e d i c a l  d o c t o r s ,  c h i r o p r a c t o r s ,  
v o c a t i o n a l  r e h a b i l i t a t i o n  p r o v i d e r s ,  l a w y e r s ,  a n d  o t h e r s  
k n o w l e d g e a b l e  i n  w o r k e r s '  c o m p e n s a t i o n  w e r e  c o n s u l t e d  a n d  
p r o v i d e d  i n p u t  t o  e i t h e r  t h e  a d  h o c  c o m m i t t e e  o r  a  W C C A  s t u d y  
c o m m i t t e e .  D u r i n g  t h e  e n t i r e  p r o c e s s ,  t h e  c o m m i t t e e  s o u g h t  t h e  
a d v i c e  a n d  c o u n s e l  o f  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  a n d  
a t  l e a s t  o n e  m e m b e r  o f  t h e  d i v i s i o n  w a s  i n  a t t e n d a n c e  a t  a l l  t h e  
c o m m i t t e e  m e e t i n g s .

B r i e f l y ,  t h e  p r o p o s e d  l e g i s l a t i v e  c h a n g e s  f o r  1 9 8 8  c a n  b e  
o u t l i n e d  a s  f o l l o w s :

V o c a t i o n a l  R e h a b i l i t a t i o n
/I

1 .  C h a n g e  t h e  c u r r e n t  s y s t e m  f r o m  b e i n g  m a n d a t o r y  t o  
v o 1 u n t  a r y ;

2 .  L i m i t  t h e  p r o g r a m  t o  t h o s e  i n j u r e d  w o r k e r s  p r e v e n t e d  
f r o m  p e r f o r m i n g  t h e  d u t i e s  o f  t h e i r  p r o f e s s i o n ;

3 .  L i m i t  r e h a b i l i t a t i o n  p r o g r a m s  t o  t w o  y e a r s ;

4 .  L i m i t  r e h a b i l i t a t i o n  p l a n  c o s t s  t o  $ 1 0 , 0 0 0 ;

5 .  P a y  a  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  o r  a  t o  a l  
p e r m a n e n t  d i s a b i l i t y  a t  t h e  t o t a l  t e m p o r a r y  
d i s a b i l i t y  r a t e  u n t i l  p l a n  c o m p l e t i o n  o r  t e r m i n a t i o n .  
T h e  r e m a i n d e r ,  i f  a n y ,  i s  t o  b e  p a i d  i n  a  l u m p  s u m ;

6 .  E s t a b l i s h  e m p l o y a b i l i t y ,  n o t  e m p l o y m e n t ,  a s  t h e  g o a l  o f  
r e h a b i l i t a t i o n ;

M e d  i  c  a  1

1 .  S u b j e c t  m e d i c a l  p a y m e n t s  t o  t h e  u s u a l ,  c u s t o m a r y  a n d  
r e a s o n a b l e  f e e s  c h a r g e d  i n  a n  a r e a ;

2 .  A l l o w  t h e  i n j u r e d  w o r k e r  t o  m a k e  o n e  c h a n g e  i n  t r e a t i n g  
p h y s i c i a n  b e f o r e  s e e k i n g  t h e  c o n s e n t  o f  t h e  e m p l o y e r ;

3 .  L i m i t  t r e a t m e n t  p l a n s  t o  n o  m o r e  t h a n  2 0  v i s i t s  w i t h i n  
6 0  d a y s ;

4 .  I n  t h e  c a s e  o f  a  d i s p u t e ,  a l l o w  t h e  b o a r d  t o  a p p o i n t  a n  
I n d e p e n d e n t  m e d i c a l  e x a m i n e r  w h o s e  o p i n i o n  s h a l l ,  i n  
t h e  a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  a b j e c t i v e  e v i d e n c e  
t o  t h e  c o n t r a r y ,  b e  p r e s u m e d  t o  b e  c o r r e c t ;



C o m p e n s  a  t  i  o n

1 .  C h a n g e  t h e  m a x i m u m  w e e k l y  b e n e f i t  f r o m  $ 1 1 0 8  t o  $ 7 0 0 ,  
a n d  i n c r e a s e  t h e  m i n i m u m  f r o m  $ 1 1 0  t o  $ 1 5 4 ;

2 .  A l l o w  a n  e m p l o y e e s  v e s t e d  p e n s i o n  c o n t r i b u t i o n s  t o  b e  
c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  w e e k l y  w a g e ;

3 .  L i m i t  t h e  c o n t r o v e r s y  i n  t h e  d e t e r m i n a t i o n  o f  w e e k l y  
e a r n i n g s  b y  c l a r i f y i n g  t h e  p r o c e s s  f o r  s u c h
d e  t  e r m i n a  t  i  o n s ;

4 .  A d j u s t  t h e  w e e k l y  c o m p e n s a t i o n  b e n e f i t s  f o r  d i f f e r e n c e s  
i n  t h e  c o s t  o f  l i v i n g  f o r  c l a i m a n t s  r e s i d i n g  o u t s i d e  
Alaska;

B e n e f i t s

1 .  S c h e d u l e  a l l  i n j u r i e s  a n d  b a s e  d i s a b i l i t y  p a y m e n t s  o n  
t h e  " w h o l e  m a n "  c o n c e p t ;

2 .  I n c r e a s e  t h e  p e r m a n e n t  p r . j r t i a l  d i s a b i l i t y  b e n e f i t  f o r  
t h e  m o r e  s e v e r e l y  i n j u r e d  w o r k e r ;

3 .  L i m i t  t e m p o r a r y  t o t a l  d i s a b i l i t y  p a y m e n t s  t o  t w o  y e a r s ;

O t h e r

1 .  P r o v i d e  l e g i s l a t i v e  i n t e n t  l a n g u a g e  f o r  t h e  c o u r t s  a n d  
f u t u r e  l e g i s l a t u r e s ;

2 .  B a r  w o r k e r s '  c o m o e n s a t i o n  c l a i m s  i f  t h e  e m p l o y e e  
f a l s i f i e d  h i s  a  - p l i c a t i o n  a n d  t h e  f a l s i f i c a t i o n  
c o n t r i b u t e d  t o  a  s u b s e q u e n t  i n j u r y ;

3 .  E s t a b l i s h  c r i t e r i a  f o r  s t r e s s  c l a i m s ;

4 .  P r o h i b i t  d i s c r i m i n a t i o n  o f  a n  e m p l o y e e s  w h o  f i l e s  a  
w o r k e r s  c o m p e n s a t i o n  c l a i m ;

5 .  A s s u r e  t h e  m a i n t e n a n c e  o f  w o r k e r s '  c o m p e n s a t i o n  
p a y m e n t s  t o  e m p l o y e e s  w h e n  q u e s t i o n s  e x i s t  a s  t o  t h e  
u l t i m a t e  r e s p o n s i b i l i t y  f o r  l i a b i l i t y ;

I t  i s  t h e  b e l i e f  o f  t h e  a d  h o c  c o m m i t t e e  t h a t  t h e  c h a n g e s  
r e c o m m e n d e d  s h o u l d  l e a d  t o  a n  i m p r o v e d  d e l i v e r y  s y s t e m  f o r  

w o r k e r s '  c o m p e n s a t i o n  a t  a  l o w e r  c o s t  t o  A l a s k a n  e m p l o y e r s .  W e  
b e l i e v e  t h a t  t h e  s a v i n g s  w i l l  c o m e  p r i m a r i l y  f r o m  a  r e d u c t i o n  i n  
t h e  a m o u n t  o f  l i t i g a t i o n ,  a  r e d u c t i o n  i n  t h e  n u m b e r  o f  i n j u r e d  

w o r k e r s  e n t e r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  p r o g r a m s ,  a n d  a  
r e d u c t i o n  i n  e x p e n d i t u r e s  f o r  m e d i c a l  s e r v i c e s .  T h e s e  r e d u c t i o n s



s h o u l d  n o t  h o w e v e r  n e g a t i v e l y  i m p a c t  t h e  q u a l i t y  o r  q u a n t i t y  o f  
s e r v i c e s  a v a i l a b l e  t o  a n  i n j u r e d  w o r k e r .  R a t h e r ,  i t  i s  o u r  b e l i e f  
t h a t  t h e  i n j u r e d  w o r k e r  w i l l  b e  a b l e  t o  a v a i l  t h e m s e l v e s  o f  
b e t t e r  s e r v i c e s  i n  a m o r e  t i m e l y  m a n n e r .

D e t e r m i n i n g  t h e  c o s t  i m p a c t  o f  t h e  p r o p o s e d  c h a n g e s  v ; i  1 1 b e  
d i f f i c u l t  a n d  w i l l  r e q u i r e  a c e r t a i n  a m o u n t  o f  f a i t h .  An 
e v a l u a t i o n  o f  t h e  c o s t  s a v i n g s  d u e  t o  a r e d u c t i o n  i n  l i t i g a t i o n ,  
t h e  i m p a c t  o f  a v o l u n t a r y  v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m ,  t h e  
a c c e p t a n c e  o f  a u s u a l ,  c u s t o m a r y ,  a n d  r e a s o n a b l e  l i m i t  o n  m e d i c a l  
e x p e n s e s ,  t h e  l i m i t a t i o n  o n  m e d i c a l  u t i l i z a t i o n ,  s c h e d u l i n g  t h o s e  
i n j u r i e s  t h a t  a r e  c u r r e n t l y  u n s c h e d u l e d ,  a n d  o t h e r  s i m i l a r  i t e m s  
w i  1 1  b e  d i f f i c u l t  i f  n o t  i m p o s s i b l e .  Q u a n t i f i c a t i o n  a n d
e s t i m a t i o n  n e c e s s a r y  f o r  a p r e c i s e  a c t u a r i a l  d e t e r m i n a t i o n  o x  t h e
i m p a c t  o f  t h e s e  r e c o m m e n d a t i o n  i s  n o t  p o s s i b l e  a n d  a c c o r d i n g l y ,  
w i l l  r e q u i r e  a s s u m p t i o n s  a s  t o  w h a t  " m i g h t  h e " .  T h e  n e t  r e s u l t  
w i l l  o n l y  b e  a s  g o o d  a s  t h e  a s s u m p t i o n s  t h a t  w e r e  u s e d  t o  
d e t e r m i n e  w h a t  " m i g h t  b e " .  I t  m a y  b e  n e c e s s a r y  f o r  t h e  
l e g i s l a t u r e  t o  a c c e p t ,  a s  m a n a g e m e n t  a n d  l a b o r  h a s ,  t h a t  t h e  
c h a n g e s  s h o u l d  l o g i c a l l y  l e a d  t o  l o w e r  c o s t s  i n  t h e  s y s t e m  w i t h  
n o  a d v e r s e  i m p a c t  o n  t h e  i n j u r e d  w o r k e r .  I f  t h e  l e g i s l a t u r e  c a n
m a k e  t h i s  c o m m i t m e n t  o f  f a i t h ,  we  w o u l d  l i k e  t o  a s k  t h e m  t o  j o i n
u s  a s  we  m e a s u r e  t h e  a c t u a l  r e s u l t s  o f  o u r  c h a n g e s  a n d  w o r k  w i t h  
u s  t o  c o n t i n u e  t o  m a k e  m o d i f i c a t i o n  w h e n  a n d  w h e r e  a p p r o p r i a t e .

S i n c e r e l y ,



SECTIONAL ANALYSIS OF WORKERS' COMPENSATION 
TASK FORCE SB 322 AND HB 352

Parts A and B:

This intent language is meant to give a clear 
message to the courts that they are not to construe 
workers' compensation laws in favor of any party but 
to be fair and to decide cases upon their merit and 
always within the confines of the written statute. 
It is also intended that the Board possess the 
weight of fact-finding authority and that its 
decision, if supported by evidence, is conclusive.

Part C:

Further, it is the legislature's intent to address 
the Alaska Pacific Assurance Co. v. Brown, 687 P.2d 
264 (Alaska 1984) , decision and constitutionality of 
the cost of living between claimants receiving 
benefits in Alaska ^nd living elsewhere in the 
United States.

This section gives the Department the authority to 
establish and maintain a roster of rehabilitation 
specialists or physicians that are needed for 
dispute resolutions under two other sections: 
AS 23.30.041 (vocational rehabilitation) and 
AS 23.30.095 (medical benefits).

This section mandates the department to adopt new 
regulations if one is declared invalid by the 
supreme court.

It is our intention to insure that any new regula­
tions adopted under this section have retroactive as 
well as prospective application, so that everyone is 
treated equally. We question whether the legisla­
tive drafter's language fulfills this intent, and 
request that a definitive answer be obtained.

This section provides the employer with protection 
against an employee who falsely represents his/her 
physical condition, and the employer relies upon 
knowledge of his/her physical condition for job 
placement, and the employee is then injured. The 
intent of this section is to uphold the Beard's 
decision in Robinett v. Enserch Alaska Construction, 
AWCB No. 870210 (September 4, 1987), and is a
contract of hire issue.



Section 5. This section is a minor change made by the admin­
istration to provide more timely payments to the 
Second Injury Fund.

Section 6. In this section we have completely revised the 
vocational rehabilitation statute.

Parts A and B:

This subsection defines a reemployment services 
administrator and his duties. This reemployment 
services administrator is selected by the Board and 
serves to perform several functions, some jf which 
include enforcing regulations, recommending reg­
ulations, establishing performance and reporting 
criteria to be adopted by the Board, enforcing the 
reemployment benefits provided under AS 23.30.041, 
and reviewing on an annual basis the performance of 
the rehabilitation specialists. The reemployment 
services administrator is also charged with submit­
ting to the Department a variety of reports relating 
to vocational rehabilitation statistics.I

Part C:

This is a guide to the employee's opportunity to 
enter into a voluntary rehabilitation program. This 
sets forward an eligibility evaluation to establish 
the employee's eligibility for future vocational 
rehabilitation services. It is important to note 
here that either an employee or an employer may 
request the eligibility evaluation. The rehabilita­
tion specialist that is chosen to do the eligibility 
evaluation comes from a roster maintained by the 
reemployment services administrator. This system 
should provide for a fair evaluation to each employ­
ee without any bias toward a specific rehabilitation 
specialist. Unfortunately the dispute resolution 
process for eligibility disputes was omitted- during 
the drafting of the bill.

Part D:

If found eligible for rehabilitation benefits the 
employee is responsible to request in writing 
his/her desire to enter into a vocational reha­
bilitation program. Part D also sets out the 
criteria under which an employee will be found 
eligible for such a program.



a
Part E:

This section specifically speaks to an employee's 
ineligibility for reemployment benefits. If the 
employer offers employment that is within the 
employee's physical capacities at a wage equivalent 
to 60% of the worker's gross hourly wages at the 
time of the injury and that new employment allows 
the employee to be employable in other jobs that 
exist in the labor market, then the employee is not 
eligible for reemployment benefits. If the employee 
has been previously rehabilitated in a former 
workers' compensation claim and then proceeded to 
return to work in the same or similar occupation, 
the new employer is not responsible for further 
rehabilitation. This criteria should be an incen­
tive for employers to return to work an injured 
employee, if possible.

Part F:

This part outlines ,the choice of reemployment 
specialist and the employee's and employer's in­
volvement in that choice. It also outlines the 
goals of the reemployment plan and the criteria that 
must be met.

Part G:

This part lists the various outcomes of a reemploy­
ment program. These must be achieved in the short­
est possible time and insure remunerative employ­
ability but not remunerative employment. This is 
meant to discourage elaborate rehabilitation plans 
and encourage an injured worker to return to the 
work force.

Part H:

This discusses who are parties to this contract.

Part Is

This part addresses non-cooperation by the injured 
worker. Not included here, although it should be, 
is the resolution process we propose in a situation 
where there is non-cooperation.

Part J.

This part outlines time limits in the reemployment 
benefits process. Time limits are: (1) benefits may

- 3 -



not extend past two years from the date of plan 
acceptance at the discretion of the employer; (2) 
the employee, if electing reemployment benefits, 
must do so within 60 days of the employers notice of 
injury. (If the employee is in fact unable to make 
this selection because of an unusual physical injury 
perhaps in a coma or in the hospital with severe 
injuries, then there is an exception to this 60-dav 
limitation); (3) the chosen rehabilitation special­
ist has 30 days to determine the employee’s eli­
gibility for reemployment benefits (if there are 
unusual or extenuating circumstances the reemploy­
ment services administrator may grant additional 
time); (4) the employee and employer have 10 days to 
select a rehabilitation specialist; (5) the plan 
must be developed and submitted within 90 days of 
the determination of eligibility; (6) is to caution 
against employees that would not be physically able 
to engage in the plan and allow them to do so upon 
their physician's approval. All of these time lines 
are intended to assist the employee in a speedy 
rehabilitation plan an£ not to prolong an employee's 
entrance back into the work force. This section 
also sets forth various disputes and resolution 
processes with final decision-making power by the 
Board.

Part K:

This discusses costs of the plan and compensation to 
the employee while in the plan. The total cost of 
the plan shall not exceed $10,000.00. In order to 
encourage the employee to complete the plan, the 
employee's temporary total disability benefits cease 
after he/she reaches medical stability. But if these 
benefits cease before the plan is complete, we have 
established . a mechanism whereby the permanent 
impairment benefits will then be paid at the tempo­
rary total disability rate. In order to further 
protect the employee if the permanent impairment 
benefits are exhausted, the employee will continue 
to be paid at a rate of wages equal to 60% of the 
employee's spendable weekly wages not exceeding 
$525.00. Any remaining permanent impairment bene­
fits after the employee has completed the plan will 
be paid in a single lump sum. The purpose of this 
section is to provide the employee with the neces­
sary money to enable for self-support during the 
rehabilitation program.

_ 4 _



Part L:

In this part of the vocational rehabilitation 
statute we are trying to establish some professional 
standards regarding who is allowed to complete 
eligibility evaluations.

Part M:

In this part we have included several definitions 
specific to vocational rehabilitation.

(1) Employability is defined to mean an employee 
has the ability to engage in employment but he/she 
hasn't necessarily achieved employment. (2) Labor 
markets have been expanded to include geographical 
areas outside of the State or in a different part of 
the State. (3) Further, there are definitions of 
physical capacity and physical demands. (4) A 
rehabilitation specialist is defined as a Certified 
Insurance Rehabilitation Specialist. (5) Remunera­
tive employability is Refined in this section also.(

Note on Section 6:

As part of the legislative process we moved quickly from a work 
draft to a bill. There are certain sections of the vocational 
rehabilitation statute, AS 23.30.041, that are erroneous, and 
items not included in the bill. It is our intent to request the 
opportunity to look at this section and recommend some changes 
consistent with our intent. This is applicable only to 
AS 23.30.041.

Section 7. This section was amended to add the additional 
protection for an employer whose employee's claim is 
barred under AS 23.30.020(b) (false representation 
as to physical condition) from being sued in a court 
action. (See Section 4.)

Sections 8, 9, 10, 11, 12, and 13 all speak to medical benefits 
as provided under the Workers' Compensation Act. Our intent was 
first to try and curb abuses that have occurred under this system 
and the cost of those abuses. Currently Alaska, with medical 
costs at 38%, has the highest medical costs of any state in the 
nation (percentage of total costs of workers' compensation).

Section 8. The employee in this section still has the oppor­
tunity to choose a physician but is limited to a 
single change of a treating physician. An addition­
al change can be made only with written consent of 
the employer. We are not intending to hamper an 
employee's attending physician from referring that 
employee to a specialist when necessary.
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9. This section clarifies that, at reasonable times
throughout disability, the employee must submit to 
an examination by a physician or surgeon of the 
employer's choice and establishes a presumption of 
reasonableness.

.10. This section allows the employer to check on the
reasonableness of treatment without discontinuing 
the employee's medical treatment by controversion. 
This section also sets forth a process of dispute
resolution by providing the employer with the right 
to a separate evaluation.

11. This section adds language establishing a medical 
fee standard as usual, customary, and reasonable. 
The intent was for fees to be paid using HIAA 
(Health Insurance Association of America) as a 
standard for what is usual, customary and reason­
able. We allow the Board to determine what is used 
as the standard because in subsequent years HIAA may 
not be considered to be the best choice of a stan­
dard. (HIAA is a national service which provides 
medical fees by zip code). Physicians are familiar 
with this standard as it is normal for usual, 
customary, and reasonable fees to be paid in non- 
occupational benefits. Also, our intent is that in 
no case would an employee be charged for any medical 
services. The physician will be paid at 100% of the 
HIAA's usual, customary and reasonable fee.

12. This section is repealed and reenacted authorizing
the board to appoint or contract with a medical 
services review committee to assist and advise on 
the appropriateness, necessity and cost of medical 
and related services.

13. This new subsection gives the Board the opportunity 
to select a physician to resolve a medical dispute 
from a list established and maintained by the Board. 
It is presumed that greater weight be given to the 
opinion of that independent medical examiner, and he 
will be presumed to be correct unless there is 
absolutely clear and convincing objective evidence 
to the contrary. Also, this section provides some 
protection to the selected physician in the render­
ing of his opinion. We felt it was very important 
to provide a dispute resolution process in the new 
statute to resolve medical issues by medical ex­
perts.

14. This section codifies the board's interpretation of 
the meaning of compensation fpr statute of limita-

- 6 -
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tion purposes under AS 23.30.105. It also complies 
with the Supreme Court's directive 14 years ago in 
Williams v. Safeway Stores, 525 P.2d 1087, 1089 n.6 
(Alaska 1974), that the legislature clarify when 
compensation includes medical and other benefits and 
when it means time loss benefits only. For the 
purposes of filing a claim for additional disability 
compensation, the board has consistently concluded 
that when compensation payments have been made 
without an award, the claim must be filed within two 
years after the last payment of disability or death 
benefits and cannot be extended by the payment of 
medical benefits only.

15. This section shifts the burden of proof to the 
employee for establishing a compensable claim for 
mental injury resulting from work-related stress, 
consistent with the amendment to AS 23.30.165(17) 
found in section 32.

16. This new subsection enforces findings by the Board
to be conclusive if supported by any evidence. This 
is a message to the higher courts.

17. This section codifies the board's interpretation of
the meaning of compensation for statute of limita­
tions purposes under AS 23.30.130, which provides 
that a request for modification of a compensation 
award must be made within one year after the last 
payment of disability or death benefits. This is 
consistent with the amendment to AS 23.30.105 found 
in section 14.

18. This section reflects changes consistent with the
repeal and reenactment of AS 23.30.155(m) found in 
section 20, concerning the reduction of reporting 
penalties.

19. This section was amended to assure that an employee 
continues to receive benefits if his/her claim is 
controverted solely on the grounds that one or more 
employer is liable. We were concerned about cases 
where an employee had a legitimate claim but was not 
receiving benefits because two insurers were fight­
ing over who should pay. We have added a penalty in 
the form of attorney's fees and costs and interest 
as a further disincentive.

20. This section repeals and reenacts employer/insurer
reporting provisions requiring that an annual, 
instead of an anniversary, report be filed with the 
board by March 1 of each year showing the total

- 7 -



amount of all compensation by type, medical and 
related benefits, vocational rehabilitation 
expenses, legal fees, and penalties paid on all 
claims during the preceding calendar year. Cur­
rently, data is collected on a per claim basis 
through interim and claim anniversary reports. 
However, there is no data collected showing what 
employers/insurers have paid for claims on an annual 
basis, making it impossible to meaningful analyze 
insurance rates or to make effective changes in the 
workers' compensation system.

Also, it is the purpose of this section to encourage 
compliance with the reporting system by assessing 
full penalties against employers/insurers who 
repeatedly fail to comply with reporting require­
ments, but forgiving the occasional reporting 
oversight for insurers showing substantial compli­
ance.

Because of the insurers' past reporting record, we 
will also be recommending changes that will include 
a penalty provision for failure to file an annual 
report.

Section 21. The intent here is to limit the weekly compensation 
rate for recipients residing inside or outside the 
state to a maximum of $700. The bill unfortunately 
doesn't address the maximui. "outside the state" and 
needs to be corrected. it also allows for an 
employee who can document wages to receive a minimum 
of the lesser of his spendable weekly wage or $154 
per week. An employee who does not document his 
wages will receive no less than $110 per week.

In Part B of Section 21 the weekly rate of com­
pensation is adjusted based upon the cost of living 
of the locality in which the recipient resides 
compared to the cost of living of the State of 
Alaska. This section addresses the constitu­
tionality under Alaska Pacific Assurance Co. v. 
Brown, 687 P.2d 264 (Alaska 1984). It allows the 
Board the opportunity to pick what shall be used as
the standard for cost of living indexes.

Four corrections that need to be made in this 
section are deletion of the statement "for a recip­
ient residing in the state" at line 29, and insert 
"average" before cost of living in lines 20 and 21 
on page 19, and line 5 on page 20. Substitute the 
term "gross" for average and "earnings" for wage in
line 25 and "are" for is in line 26.

- 8 -
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22. This section was amended to conform AS 23.30.041's
definition of a labor market and to broaden the
market for the employee's service in determining 
permanent total disability.

23. This is a new section that further clarifies that a 
failure to satisfy the remunerative employability 
definition as a wage goal as defined in AS 23.30.041 
does not mean that an employee is automatically 
permanently totally disabled.

24. This section defines when permanent impairment 
benefits begin. In no case will temporary total 
disability benefits be paid beyond the date of 
medical stability, and temporary total disability 
benefits may not be paid for more than two years 
regardless of the continuance of the disability. 
Our intent here was to disallow the continuance of 
temporary total disability benefits as it is under 
the current system and also to conform with the 
limitation as provided in AS 23.30.041 where a 
reemployment plan may not exceed two years.

25. This section was repealed and reenacted. In this
section permanent partial impairment payments are 
based upon the "whole man" concept as set out in the 
American Medical Association's Guides to the Eval­
uation of Permanent Impairment. Compensation paid 
to claimants under this section is based upon total 
disability of $240,000 multiplied by the claimant's 
percentage of net permanent impairment. Impairment 
levels below 30% are further adjusted by a factor
less than one, but in no case is the impairment 
compensation less than $250. The intent of this 
section was to redistribute benefits so that those 
employees who have a greater percentage of injury 
receive awards commensurate with their injuries 
whereas those v/ith minor injuries receive a propor­
tionately less amount of compensation.

26. This section provides for payment of temporary 
partial disability benefits only up to the time of 
medical stability, consistent with the amendment to 
AS 23.30.185 found in section 24. It also reduces 
the maximum period for paying temporary partial 
disability benefits from five to two years.

In the last sentence of this section the statement 
"unless otherwise provided under AS 23.30.041" 
should be deleted.



Section 27. This is a new subsection intended to further define 
what the wage-earning capacity of an injured employ­
ee is. It also allows the Board to fix the wage- 
earning capacity based upon reasonable regard for 
the nature of the injury, degree of physical impair­
ment, usual employment, and other factors and 
circumstances.

Section 28

Section 29,

This section was amended to define what will be used 
to compute the spendable weekly wage of an employee. 
Specifically,_ we were addressing several Supreme 
Court decisions which fixed spendable weekly wage on 
future earnings. These cases, such as Johnson v. 
RCA-OMS, 681 P.2d 905 (Alaska 1984), and its pro­
geny, have made the determination of spendable 
weekly wage impossible because it is based on the 
predictability of what someone might be making at 
some future point in time. We intend to clearly 
base the determination of spendable weekly wage on 
the employees' past earnings history except under 
some very specific cases listed in AS 23.30. 
220(a) (2) and (3). We believe this change will 
markedly decrease the amount of litigation over 
determination of spendable weekly wage.

This section is an offset for a future section, 
section #31, which defines what gross earnings are. 
This section allows the employer to offset those 
contributions made to a qualified pension or profit 
sharing plan that have in fact been paid or are 
payable to an injured worker under the plan for any 
week or weeks during which compensation benefits are 
also available.

Section 30,

S e c t i o n  3 1

This section addresses and prohibits discrimination 
by an employer in hiring, promoting, or firing an 
employee just because they have filed a workers' 
compensation claim. This does not prevent an 
employer from basing his hiring, firing, or pro­
motion practices or policies on the consideration of 
safety and safe practices. It also allows the 
employer to require a prospective employee to fill 
out a pre-employment questionnaire and to use that 
questionnaire as documentation for the Second Injury 
Fund or to determine if the employee has the phys­
ical or medical capacity to meet the documented 
physical or medical demands of a particular job.

This section amends the definition of employee gross 
earnings to include total contributions by an 
employer to a qualified pension or profit sharing 
plan for the two prior years multiplied by the

I
!



Section 32.

Section 33.

Section 34.

Section 35.

Section 36.

S e c t i o n  3 7 .

percentage of vested interest at the time of injury. 
This change is consistent with the board’s interpre­
tation of the Supreme Court's ruling in Ragland v. 
Morrison-Knudsen Co., Inc., 724 P. 2d 579 (Alaska 
1986).

This section amends the definition of injury by 
providing specific language concerning mental injury 
caused by mental stress. This section is meant to 
address the ever increasing possibility of stress- 
related workers' compensation claims. Such a claim 
is Wade v. Anchorage School District, 741 P.2d 634 
(Alaska 1987). In the Wade case the employee 
perceived that work stress caused him to have a 
mental injury and therefore he was injured. Under 
this amendment work stress does not cause a mental 
injury unless the work stress was extraordinary and 
unusual in the profession and a predominant cause. 
The burden, unlike other injuries, is placed on the 
employee to prove the mental injury is v/ork connect­
ed.

• J
This section adds a new paragraph to define what is 
meant by medical stability. This is consistent with 
changes made in Sections 6, 24, and 26. This is in 
direct opposition to current legislation where 
temporary disability benefits are paid until employ­
ment or release for employment regardless of medical 
stability.

This section repeals provisions that are unnecessary 
or inconsistent with the repeal and reenactment of 
AS 23.30.200(b) found in section 27.

This section is an administrative section amended to 
require employers to file a annual rather than an 
anniversary report. The purpose of this section was 
to allow us to have future opportunity to have 
correct and complete reporting information which we 
have not had in the past.

This section specifically mandates that only future 
injuries sustained after July 1 , 1988 will come
under the jurisdiction of this proposed legislation. 
This legislation will not be considered retrospec­
tive in any way except for the changes in reporting 
requirements. (See Sections 5, 18, 20 and 35).

This section provides that the Act takes effect July 
1, 1988.

It may be necessary to change the effective date for 
some section of this bill.

- 1 1 -
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■' . . ■'.My v -v ''- : • ■■■:• i . : .
;• • v-;v v  J1-;: ■ ' •.' '• •: - ’ ;

,

fejA* :VV- :■ 6,?
Rep. Dave Donley and Sen. Tim Kelly
House and Senate Labor and Commerce Committee Chairs 
Juneau, Ak.

Gentlemen:

• i  ■ ■ .
I want to take this opportunity to thank you both for the tremendous 
support you two have shown in the recent months and reiterate our support 

i. for the task force. I have been asked many times whether the WCCA would 
.have a separate agenda for the session. The answer is emphatically, no.

-

: * • A  ' ' ; ; A  ■ •' • '■ ' W % 0

l O U S   ̂ ;

The efforts of the very best people we could find in Alaska from the ranks• A » , , V r V
1 of management and organized labor have contributed to our effort. The
WCCA believes that effort has produced an impressively thorough, first 
look at the major cost components of the Alaska worker's compensation 
system.

. • . . . ; • ' ^
In our legislation you will find answers to the problems of soaring A’Vj • 
unregulated medical costs, unrealistic Alaska benefits and the failure of 
private vocational rehabilitation. It attempts to look at the history and 
the future of worker's compensation in Alaska in addressing the intent of 
the law and the new frontier of claims —  stress. Underlying all of the 
features of this bill is the effort to reduce the needless dispute and 
litigation that seems to haunt the system. But perhaps its most redeeming 
quality is that it represents the thoughts, hard work and aspirations of 
the two most important parties in the system: those who pay and those who

-A.

benefit.
•\/V

We were warned we should not leave the bill at the doorstep of State -’Vi:i 
agencies. We took that message to heart and produced a piece of ■ • tA' .
legislation without a single fiscal note attached that will significantly ' ^ l ) §  
reduce the cost of worker's compensation insurance for all Alaska A A A !
employers. ---

. • .. ■
My constituency anxiously awaits the outcome of your efforts in Juneau and :
trusts you will help us honor the agreement between labor and management v.-AAl-i
that produced this extraordinary document. •• ■ A A ' A A



Article 2. Payment of Wages.

S e c tio n  S e c tio n
40. Paym ent o f w ages in sta te  45. Paym ents into benefit fund
43. Deposit o f w ages 47. Em ployee’s lien

Sec. 23.10.040. Payment of wages in state, (a) An employer of 
labor performing services in this state si.all pay the wages or other 
compensation for the services with lawful money of the United States 
or with negotiable checks, drafts or orders payable upon presentation 
without discount by a bank or depository inside the state.
(b) [Repealed, § 2  ch 28  S L A  1971.]
(c) [Repealed, § 2  ch 2 8  S L A  1971.]
(d) A person who violates a provision of this section is guilty of a 

misdemeanor. (§ 43-2-12 ACLA 1949; am § 1 ch 35 SLA 1967; am 
§§ 1, 2 ch 28 SLA 1971)

C ross r e feren ces . — For sentences for 51B C.J.S., Labor Relations, § 1179. 56 
misdemeanors, see A S 12.55.135. C..J.S., M aster and Servant, §§ 120, 121.

C o lla tera l r e fe re n c es . —  48A  Am. Jur.
2d, Labor and Labor Relations, § 2584. 53 
Am. Jur. 2d, M aster and Servant, § 82.

Sec. 23.10.043. Deposit of wages. An employer may not deposit 
wages due or to become due or an advance on wages to be earned in an 
account in a bank, savings and loan association or credit union unless 
the employee has voluntarily authorized the deposit. All deposits under 
this section shall be in a bank, savings and L an association or credit 
union of the employee’s choice. (§ 1 ch 120 SLA 1976)

R ev iso r ’s n o te s . — Enacted as AS  
23.10.040(e). Renumbered in 1976.

Sec. 23.10.045. Payments into benefit fund, (a) If an employer 
agrees with an employee to make payments to a fund for the benefit of 
the employees, including but not limited to a fund for medical, health, 
hospital, welfare and pension benefits or any of them, or has entered 
into a collective bargaining agreement providing for these payments, 
the employer may not without just cause fail to make the payments 
required by the terms of the agreement.
(b) Each violation of this section is a separate offense and a person 

found guilty of a violation is punishable in accordance with the 
schedule of punishment set out in AS 23.10.415. (§ 43-2-13 ACLA 
1949; added by § 1 ch 23 SLA 1957; am § 1 ch 111 SLA 1959; am § 10 
ch 2 SLA 1964)

Sec. 23.10.047. Employee’s lien, (a) If an employer agrees with an 
employee or group of employees to make payment to a medical, health, 
hospital, welfare, or pension fund or such other fund for the benefit of

•3 2 3 . 1 0 . 0 4 0  L a b o r  a n d  W o r k e r s ’ C o m p e n s a t i o n  §  2 3 . 1 0 . 0 4 7
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ed the use of special limiting standards in 
determining mental stress claims. We spe- 
ciiicatly examined and rejected the "great­
er than all employees must experience" 
test; we also rejected "any other additional 
'objective' ti'reahold requirement. " 5 Id. at
982. We rejected the "honest perception’.’ 
test proposed by Fox, by which the mental 
disability would be compensable if the em­
ployee honestly, even if mistakenly, per­
ceived ' i t  job stress caused the disability. 
Id. at 983.

The board found that Wade's evidence 
established a presumption of compensabili­
ty, but that the ASD rebutted the presump­
tion. The board then held that Wade failed-t” 
to prove compensability because he failed \ 
to show that he experienced greater stress 
than was usual in the profession. The 
board also rejected Wade's expert testimo­
ny, which established that his work stress 
was a significant factor in his disability, 
because it was based on Wade's inaccurate 
perceptions of his work environment. This 
case thus raises two issues not -dearly re­
solved by Fox; (1) can the "unusual stress 
in the profession” test be used to evaluate 
a stress claim once the presumption of com- I 
pensability has been established; and (2) / 
can the board reject expert testimony that 
a claimant's mental injury is related to job 
stress if the experts have no independent 
knowledge of the actual circumstances of 
the claimant's job?

claim that job stress aggravated his preex­
isting physical condition (Crohn's disease) 
resulting in his disability. One reason we 
gave for denying the claim was that Dela­
ney "was a ‘usual’ pilot and not subject to 
‘unusual’ stress not shared by others in his 
profession." Id. Fox expressly rejected 
this "greater than all employees must expe­
rience” test and other objective threshold 
requirements for mental injury claims. 
718 P.2d at 982. In Fox, we explained that 
the Delaney decision was based upon the 
employer's unequivocal expert testimony 
that job stress was not a factor in produc­
ing Delaney’s disability. Id. at 983.,

In this case, the board used the "unusual 
stress in the profession" test as the sole 
criterion for its determination that the ASD 
rebutted Wade’s presumption of compensa­
bility. Furthermore, it was the most im­
portant criterion for the board's decision 
that Wade had failed to meet his burden of 
proving compensability. Insofar as the 
“unusual stress in the profession" test is 
dispositive of a 3tress claim, it is a "thresh­
old” requirement and is precluded by Fox. 
Therefore, we must reverse the board’s
decision that Wade’s mental injury was not
substantially related to his job stress. J  

Unusual stress in the profession may be

1. Rejection of the "unusual stress in 
the profession" test

[1 ] In Delaney v. Alaska Airlines, 693 
P.2d at 864, we rejected an airline pilot's

relevant to determining whether a stress 
disability suffered by an employee was job 
related. An employee who experienced 
greater stress on the job than his col­
leagues, and suffered a stress-related inju­
ry, may use evidence of this comparison as 
part of his proof that the stress was job 
related. However, the fact that an employ-

must bear the burden of proof as lo each cle­
ment of the claim. Delaney. 693 P.2d at 862; 
see AS ?J.30.120(1) f i n  a proceeding for the 
enforcement of a claim for compensation under 
this chapter it is presumed, in (he absence of 
substantial evidence to the contrary, that (1) the 
claim comes within the provisions of this chap­
ter . .." ) .

S. The '(reater than all employees must experi­
ence" test compares the stress experienced by a 
claimant to that experienced by other em ploy­
ees generally. Fox, 718 P.2d at 981-83: see 
School Dist. No. 1 v. Dep't o f Industry, la b o r  and  
Hum an Relations, 62 Wis.2d 370, 215 N.W.2J 
373, 377 (1974). Thus, a librarian, whose job is 
generally low in stress, may find it difficult to

establish a stress injury, while a highly stressed 
executive may have an easier time establishing 
such an injury. Another test for job related 
stress may be called the 'unusual stress in the 
profession lest.' This test compares the stress 
experienced by the claimant to that experienced 
by others in the same profession. Eg., Sloss v. 
Industrial Comm'n, 121 Ariz. 10, 588 P.2d 303, 
305 (1978). This test would deny benefits to an 
"eggshell" claimant in a stressful job, apparently 
on the theory that he assumed the risk of the 
stress when he took the job. See Scrsland, Men­
tal Disability Cjuscd by Mental Stress; Standard 
o f Proof in Worker's Compensation Cases, 33 
Drake L R l .7 5 1 . 775-79 (1983-84).
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ee did not suffer greater than usual stress 
on the job is of limited value in determining 
that the employee’s stress was not job re­
lated. An employer cannot dismiss one 
employee's response to job stress because 
other employees in the field do not become 
disabled in response to identical stress. 
The employer must take the employee "as 
he finds him.” Fox, 718 P.2d at 982;
5.L.W. v. Alaska Workers' Compensation 
Board, 490 P.2d 42, 44 (Aiaska 1971); Wil- 
son v. Erickson, 477 P.2d 993, 1000 (Alas­
ka 1970). We will not preclude “eggshell" 
claimants, like Wade, from recovery in 
workers’ compensation solely because they 
succumb to stressful job conditions to 
which others in the profession do not suc­
cumb. See Fox, 718 P.2d at 982. We 
would not preclude a worker from recovery 
in workers' compensation for an injury re­
ceived in a fall although other more hardy 
workers would not have suffered from the 
same fall. To the extent that Delaney 
suggests otherwise, it is disapproved. We 
conclude that the board erred in relying on 
evidence that Wade did not experience un­
usual stress not experienced by other 
school security guards.

2. Evaluating expert testimony on the 
impact of job-related stress

[2 ] In determining that Wade failed to 
prove that his stress disability was job-re­
lated, the board rejected Wade’s medical 
experts’ testimony that his job stress was a 
major factor in Wade’s disability. This tes­
timony must be "given less weight," the 
board held, because it was based on Wade’s 
"faulty perceptions” about his job environ­
ment Although Wade disputed it, the 
board had substantial evidence from which 
it could conclude that Wade's illness result­
ed in his roiaperceiving the reality of vari­
ous events at school. The testimony of 
Wade’s own experts confirmed that he was , 
psychotic and delusional. Depositions of 
his co-workers at Wendler contradicted 
Wade’s allegations of a number of inci­
dents. It is also clear that Wade’s psycho­
therapists did not independently verify

6. See, T. Stedman, Siedm an's Medical Dictionary
1166 (5ih ed. 1982) (defining psychosis). This
paradox was implicit in ASD's counsel's qucs-

Wade's stories about the events he claimed 
to have experienced at work.

The psychotherapists agreed, however, 
that Wade’s mental problem was signifi­
cantly related to his employment. The 
ASD did hot introduce any contradictory 
medical testimony, nor did its cross-exami­
nation lead Wade's experts to equivocate 
on this issue.

In Fox, we held that a mentally disabled 
employee’s honest perception that her dis­
ability resulted from job-related stress was 
not dispositive on that issue. 718 P.2d at
983. We rejected' th'e’holding of Deziel v. 
Difco Laboratories, Inc., 403 Mich. 1 , 268 
N.W.2d 1 , 12-13 (1978), in which the Michi­
gan court adopted this "honest perception 
test" because psychoneuroses were by defi­
nition subjective injuries existing only in 
the minds of the victims. Fox did not hold, 
however, that honest perceptions were en­
tirely immaterial to the issue. We noted 
that "[a] test that focuses exclusively upon 
the employee's honest perception ignores 
the statutory directive [that the injury arise 
out of employment] because it does not ask 
whether the mental injury arose from an 
employment related risk nor does it even 
look to whether an employee’s subjective 
reaction to work stresses actually con­
tributed to the injury." 718 P.2d at 983 
(emphasis added).

If the board were to reject expert psy­
chotherapist testimony on the relationship 
between an employee’s mental injury and 
his job-related stress solely because the 
psychotherapist based his opinion on this 
issue in part on the unverified and incor­
rect statements of the employee, a psychot­
ic individual might never be able to prove 
that his employment contributed to his psy­
chosis. A psychotic, by definition, misper- 
ceives objective reality.* Wade’s psycho­
therapists did not accept all his assertions 
about his job as true, but nevertheless at­
tributed a significant amount of his debili­
tating stress to his job.

lion to Or. Ohlson, "Well, if people are really
out to gel him then Mr. Wade is quite accurate
in his perception, he's not ill."
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n i e s ,  A p p e l l a n t s ,  
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Supreme Court o f Alaska.
Dec. 22, 1972.

Workmen’s compensation proceeding 
seeking death benefits. The Compensation 
Board found that claimant was the surviv­
ing wife, and employer and insurance car­
rier sought judicial reviesv. The Superior 
Court, F irst Judicial District, Ketchikan, 
Hubert A. Gilbert, J., affirmed and em­
ployer and carrier appealed. The Supreme 
Court, Boochever, J., held that where first 
wife had obtained divorce from workman 
and had been awarded alimony, first wife 
had not remarried but had resumed living 
together with workman following his sub­
sequent marriages and divorces and was 
living with him at time of industrial acci­
dent -ausing his death, although they had 
never gone through another formal mar­
riage ceremony, first wife was entitled to 
death benefits under workmen's compensa­
tion statute as the surviving wife; first 
wife qualified as both the surviving wife 
and the widow.

Affirmed.

-- Erwin, J., concurred and filed opinion.

I .  W o r k m e n ’s  C o m p e n s a t i o n  < § = > 4 3 3

W here fir s t  w ife  had obtained  d ivorce  
from w orkm an and had been aw arded  a li­
mony, first w ife  had not rem arried  but had  
resumed liv in g  to g eth er  w ith  w orkm an fo l­
lowing his subsequent m a rria g es and d i­
vorces and w a s liv in g  w ith  him  at tim e o f  
'ndustrial accident ca u sin g  his death , a l­
though they had n ever  g o n e  through anoth - 
er form al m arriage cerem on y, f ir s t  w ife  
Wls entitled  to death b en efits  under w ork­
men’s com pensation  sta tu te  as the su rv iv -

BURGESS CONSTRUCTION 00. v. LINDLEY Alaska 1 0 2 3
Cite as, Alaska. J<H P.2d 1023

ing w ife; first wife qualified as both the 
surviving wife and the widow. AS 23.30.- 
005 et seq., 23.30.215(a), 23.30.265(15, 21), 
25.05.011, 25.05.011(b).

2 .  W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 1 1

Purpose of the Workmen’s Compensa­
tion Act is one of liberal humanitarianism.

Peter R. E llis, Ketchikan, for appellants.

John E. Havelock, Atty. Gen., Michael R. 
Peterson, Asst. Atty. Gen., Juneau, for ap­
pellees.

Before RABINOWITZ, C. J., and 
CONNOR, ERWIN and BOOCHEVER,

JJ.

OPINION

BOOCHEVER, Justice.

This is an appeal by Burgess Construc­
tion Company and Employers Commercial 
Union Companies, the employer and insur­
ance carrier for the deceased workman, 
from the judgment of the superior court 
affirm ing the decision of the Alaska 
Workmen's Compensation Board that ap­
pellee was a surviving wife entitled to 
compensation benefits for the death of her 
husband in a job-related accident.

Appellee, Jeanne L. Lindiey, was legally 
married to deceased in 1951 and had four 
children. In 1967, appellee obtained a di­
vorce from Ronald Lindiey and was 
awarded $75 per month in alimony. . Ap­
pellee never remarred between her divorce 
and the death of Ronald Lindiey. Ronald 
Lindiey, subsequent to his divorce from ap­
pellee, remarried twice, and was divorced 
from each of these subsequent wives. In 
1968, Jeanne and Ronald resumed living to­
gether but never went through another 
formal, marriage ceremony. Appellee testi­
fied at the hearing that the only reason 
they did not marry again was because of 
financial inability to go outside of Ketchi­
kan for a ceremony and the embarrassment 
that a ceremony in Ketchikan would cause 
their children and friends who were under 
the impression that they had in fact remar-
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ried. The couple lived together until the 
death of Ronald Lindiey on December 10, 
1970.

Appellants do not contest the fact of the 
accident or its job connection. They fur­
ther concede the payment of benefits to the 
minor children. Their sole atgument on 
appeal is that u.ider AS 25.05.011 1 appellee 
was not legally married to deceased at the 
time of his death; and that therefore, ap­
pellee was not entitled to benfits under the 
workmen's compensation statutes as a “sur­
viving w ife”.

The workmen’s compensation statute in 
question specifically provided: * 

Compensation for Death, (a ) I f  the 

injury causes death, the compensation is 
known as a death benefit and is payable 
in the following amounts to or for the 
benefit of the following persons:

(2 ) if  there is a surviving wife or de­
pendent husband, to the surviving wife 
or dependent husband 35 per cent of the 
average weekly wages of the deceased, 
during widowhood, or widowerhood with 
$10,000 in one sum upon remarriage, but 
total compensation not to exceed $20,000 
in the aggregate; if  there is a surviving 
child or children of the deceased, the ad­
ditional amount of 15 per cent of the 
average weekly wages for each child not 
to exceed 30 per cent of the average 
weekly wages, but the total amount pay­
able to a widow or widower and children 
may in no case exceed 65 per cent of the 
average weekly wages, except as pro­
vided in (b) of this section; . . .

I. AS 25.05.011 provides:
C ivil Contract, (n) Marriage- is a civil 
contract requiring both a license and 
solemnization which may be entered into 
by

(1) a male who is 19 years of age or 
older with a female who is IS yeais of 
age or older, who arc otherwise capable, 
or

(2) those who qualify for a license un­
der § 171 of this chapter.

(b) S o  person may be joined in mar­
riage in this state until a license has 
been obtained for that purpose os pro­
vided in this chapter. No marriage per-

No definitiun of the term "surviving 
w ife” is provided by the workmen’s com­
pensation statute but the terms "married" 
and “widow" are defined by the Act. AS 
23.30.265(15) provides

"married” includes a person who is di­
vorced but is required by the decree of 
divorce to contribute to the support of his 
former wife; . . . AS 23.30.265(21) 
provides

“widow” includes only the decedent's 
w ife living with or dependent for sup­
port upon him at the time of his death, 
or living apart for justifiable cause or 
by reason of his desertion at such a 
time; . . .

[1 ,2 ] It is clear under the statutory 
definition of "married" that the decedent, 
though divorced, was "married" for the 
purpose of the Workmen's Compensation 
Act, for the divorce decree required him to 
contribute to appellee’s support. It follows 
that under the Act appellee would be re­
garded as his "surviving wife”. She quali­
fies as a “widow” for she was living with 
decedent at the time of >is death and was 
dependent upon him for support.3

Under the marital and domestic relations 
laws of the State of Alaska “[n]o person 
may be joined in marriage in this state un­
til a license has been obtained for that pur­
pose as provided in this chapter. No mar- „ 
riage performed in this state is valid with­
out solemnization as provided in this 
chapter.’’4 We have held that common 
law marriages are thus not valid in 
Alaska.5 The subject case involves similar . 
contentions to these ruled upon by the

formed in this state is valid without 
solemnization as provided in this chap­
ter.

2. AS 23.20.215(a).

3. The appellee, the appellants and the State 
of Alaska urged us to consider the equal 
protection argument which would result 
from the denial of benefits to n common 
law wife in such circumstances but we de­
cline to consider this question at this time.

4. A S 25.05.011(b).

5. Edwards v. Franke. 304 P.2d 60. 03 
(Alaska 1901).
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United States Court of Appeals for the 
Ninth Circut in Albina Engine & Machine 
Works v. O’Leary ® wherein the court stat­

ed :

Neither the Oregon Workmen’s Compen- 
sat:on Act nor the Longshoremen’s and 
Harbor Workers’ Act relate to or affect 
the marriage relationship as such. And 
the laws of the state regarding marriage 
are only tangentially relevant as they 
may bear upon the existence of the sta­
tus of "w ife" or "widow” for the pur­
pose of identifying recipients of benefits 
under these remedial statutes.

The application of state domestic rela­
tions law, developed in other contexts, to 
the solution of problems under work­
men’s compensation statutes, produces 
results which at best have only a fortui­
tous relation to the remedial purposes of 
the compensation acts, and often are in 
direct conflict with them. When the 
state law does provide a definition of 
marital status deliberately shaped to 
compensation act purposes alone, there is 
no reason why that definition should not 
be applied under the federal statute in 
preference to one drawn from the state’s 
general domestic relations law.

The Albit\a case is discussed in Holland 
America Insurance Company v. Rogers, 
313 F.Supp. 314, 320 (N.D.Cal.1970) as 

tollows:

The Albina case reiterates the accepted 
approach to dealing with problems of 
marital relations: that marriage is not a 
monolithic institution, but consists in­
stead of separate and severable incidents. 
Thus where the policy of a state may 
preclude its courts from “recognizing", 
say, a marriage of one man to two 
women, it may be permissible for both

f i .  3 2 S ‘ K U d  , s 7 7 .  S 7 0  ( 1 0 8 4 4 .

7. Cordon v. Burgess Constr. Co.. 425 P.24 
802. C.<5 (Alaska 10671 : Holland America 
Ins. Co. v. Rogers, 313 F.Supp. 314, 320 
(X.D.Cal. 1070).

L  A S  25.05.011(b) provides:
(bi No person may be joined in mar­

riage in this state until a license lias 
5M P.2d— 65

women to recover property from his es­
tate on his death as his "wives", for 
recognizing a marriage for the purposes 
of the one incident would not violate 
the state's public policy as might recog­
nition of it for other purposes. Simi­
larly, in the instant case, this Court need 
not "recognize" the marriage of Angela 
Spies to Julian Spies in order to find 
that she is nonetheless entitled to at 
least some of the incidents of marriage, 
including the right to collect death bene­
fits under a federal workmen’s compensa­
tion law upon his death.

While, for some purposes, appellee would 
not have been recognized by the Alaska 
courts as married to the decedent, appellee 
qualifies for benefits as a "surviving 
wite” under terms of the Alaska Work­
men’s Compensation Act discussed above. 
The grant of benefits by the workmen’s . 
Compensation ’’ card under the facts of 
this case is within the liberal humanitarian 
purposes of the Act: while a different 
reading of the statute would clearly frus­
trate this purpose.

The decision of the superior court is af­
firmed.

ERWIN, Justice (concurring).

W hile-I readily concur in the result in 
this case, I cannot accept the supporting 
reasoning used by the majority. It is clear 
to me that the plain reading of the defini­
tions found in AS 23.30.265(15) and (21) 
must exclude benefits for appellee, who 
can only be characterized as a common law 
wife after her divorce from the deceased 
and his remarriage. The workmen's com­
pensation statute granting benefits to a 
"surviving wife" obviously refers to a legal 
wife as defined in Alaska statutes (AS 25,- 
05.011(b )).1 While the rather strained in-

been obtained for tlmt purpose as pro­
vided in this rlinpter. No marriage per­
formed in tliis state i? valid without 
solemnization as provided in this chap­
ter.
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terpretation of the majority avoids ruling 
on the constitutional problem, it will create 
problems of statutory interpretation at a 
later date. Therefore, I feel it is incum­
bent on this court to decide the central is­
sue in this case.

I find the statutory grant of workmen's 
compensation benefits to a legal wife and 
not a common law wife is a violation of 
Article I, § 1 of the Alaska Constitution, 
which guarantees all persons equal protec­
tion under the law. Such a classification 
constitutes impermissible discrimination for 
it would deny benefits under AS 23.30.- 
215 (a )(2 ) solely because a “spouse” did 
not go through a formal marriage cere­

mony.2

In a recent decision, the United States 
Supreme Court stated, in voiding a Louisi­
ana Workmen's Compensation statutory 
scheme providing for different benefits 
for legitimate and illegitimate children, 

that:

The tests to determine the validity of 
state statutes under the Equal Protection 
Clause have been variously expressed, 

b -t this Court requires, at a minimum, 
that a statutory classification bear some 
rational relationship to a legitimate state 

purpose.3

The Supreme Court then reached the con­
clusion that the denial of Workmen’s Com­
pensation Benefits to an illegitimate child

2. In this case approximately four years 
elapsed since the time the parties were 
divorced and resumed living togetaer with  
their children. Problems of duration of 
common law marriage are obviously not 
present herein.

3. Weber v. Aetna Casualty and Surety Co..
406 U.S. 164. 92 S.Ct. 1400. 31 L.Ed.2d
769 (1972) ; See also Levy v. Louisiana.
391 U.S. 63, S3 S.Ct. 1509. 20 L.Ed.2d
436 (196S) : Glona v. American Guaran­
tee ami Liability Insurance Company, 391 
U.S. 73, S3 S.Ct. 1515. 20 L.EddTd 441 
(1963).

4. Appellee concedes that appellant was de­
pendent on the deceased for support at
the time of his death.

did not protect legitimate family relation­
ships, but served to unjustly penalize those 
not guilty of wrongdoing. An analogous 
situation is presented in the case at bar. I 
can find no reasonable relationship be­
tween the legal formality of a marriage 
ceremony and the purpose of the Alaska 
Workmen’s Compensation Act which com­
pensates a dependent “spouse” for the death 
of a provider.4

Further, Alaska’s prohibition against 
common law marriage is phrased solely in 
terms of marriages contracted within the 
st? .̂5 Presumably, this Court would ad­
here to the conflicts of law principle that 
the validity of a marriage is determined b) 
the law of the place where contracted.® 
This would mean that common law mar­
riages contracted in Alaska would not be 
recognized, but such marriages contracted 
outside the state and maintained within 
Alaska would be recognized and compensa­
tion benefits granted to a common law 
spouse. This would, in effect, permit a 
certain category of common law wives to 
recover benefits, but deny benefits to an­
other category, thus constituting impermis­

sible discrimination.

I would affirm  the decision of the supe­
rior court on the basis that common law 
wives are entitled to benefits as a “surviv­
ing wife” under the Alaska Workmen's 
Compensation act.7

5. AS 25.05.011(b).

6. E . <j., Loughran v. Lougliran, 292 U .S .
216, 54 S.Ct. 634. 73 L-Ed. 1219 (1934).

7. The proposition ciint the wording of A S  
23.30.265(15) and (21) as written de­
nied appellee c<iual protection renders u n ­
constitutional only those sections. I t  is  
settled federal law that while a statute  
may be unconstitutional in part, the por­
tion which is constitutional may stand.
E. g., Chaplinsky v. Xew Hampshire, 315  
U.S. 569. 62 S.Ct. 7CG. SO L.Ed. 1031 
(1942). Alaska Statute 01.10.030 pro­
vides that “Any law . . . which lacks
a severability clause shall be construed as 
though it contained the clause . . . . " *
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J o y c e  G a l l  G O R D O N ,  A d m i n i s t r a t r i x  o f  t h e  

E s t a t e  o f  T i m o t h y  T a y l o r  G o r ­

d o n ,  D e c e a s e d ,  A p p e l l a n t ,  

v .

B U R G E S S  C O N S T R U C T I O N  C O M P A N Y ,  a n  

A l a s k a  c o r p o r a t i o n  e t  a ! . ,  A p p e l l e e .

N o .  7 1 6 .

Supreme Court of A laska.
A p r i l  3 , 1 9 6 7 .$

Action by employee's administratrix 
against employer under Defective Ma­
chinery Act for death of employee. The 
Superior Court, Fourth Judicial District, 
Everett W. Hepp, J., dismissed the com­
plaint. The administratrix of the estate ap­
pealed. The Supreme Court, Nesbett, C. 
J., held that remedies intended by Work­
men’s Compensation Act were to be in lieu 
of all rights and remedies as to particular 
injury whether at common law or other­
wise and administratrix of employee who 
was killed while allegedly working with de­
fective machinery provided by his employer 
covered by the Workmen’s Compensation 
Act could not maintain an action against 
employer under Defective Machinery Act.

Order affirmed.

1 .  S t a t u t e s  < 3 = 2 2 3 . 1

Where reasonable construction of stat­
ute can be adopted which realizes legisla­
tive intent and avoids conflict or incon­
sistency with another statute this should be 
done.

2 .  W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 2 0 8 9

Although coverage provided by Defec­
tive Machinery Act has been reduced by 
Workmen’s Compensation Act, Defective 
Machinery Act is still applicable to all 
classes of employees not covered by the 
Workmen’s Compensation Act. AS 23.25.- 
010-23.25.040, 23.30.230.

3 .  W o r k m e n ' s  C o m p e n s a t i o n  < 3 = 2 0 8 4 ,  2 0 9 2

Remedies of Workmen's Compensation 
Act were intended to be in lieu of all rights 
and remedies as to particular injury wheth­

er at common law or otherwise, and admin­
istratrix of employee who was killed while 
allegedly working with defective machinery 
provided by his employer covered by the 
Workmen’s Compensation Act, which pro­
vides exclusive remedy, could not maintain 
action against employer under Defective 
Machinery Act. AS 23.25.010-23.25.040, 
23.30.055, 23.30230.

4 .  S t a t u t e s  < 5 = 1 4 7

W o r k m e n ’ s  C o m p e n s a t i o n  < 3 = 2 0 9 2  

Compiling, codifying or revising are 
not the same as repealing and re-enacting, 
and fact that Defective Machinery Act con­
tinued to be compiled and codified after 
Workmen's Compensation Act was enacted 
did not support vie\y that Legislature in­
tended to exclude defective and dangerous 
machinery’ from Workmen’s Compensation 
Act, provision of exclusive remedy. AS 
23.25.010-23.25.040, 23.30.230.

Robert A. Parrish, Fairbanks, for appel­
lant.

George M. Yeager and David H. Call, 
Fairbanks, for appellee, Howard Staley’, of 
Merdes, Schaible, Staley & DeLisio, Fair­
banks, filed a brief in support of appellee's 
legal position.

OPINION

Before NESBETT, C. J., RABINO- 
W ITZ, J., and SANDERS, Superior Court 
Judge.

N ESBETT, Chief Justice.

The question presented is whether the 
scope of employer coverage originally pro­
vided by the Defective Machinery Act h. s 
been retained, separate from and undimin­
ished by the coverage provided by the later 
enacted Workmen’s Compensation Act, or 
whether its coverage has been correspond­
ingly reduced by each extension of coverage 
given to the Compensation Act, during the 
fifty years of their coexistence.

In 1913, the Alaska Territorial Legisla­
ture enacted the Defective Machinery Act 
which made any person engaged in manu-
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facturir.g, mining, constructing, building, 
or other business or occupation carried on 
by means of machinery or mechanical ap­
pliances liable to an employee for all dam­
ages resulting from the negligence of any 
of the employer's officers, agents, or em­
ployees, or by reason of defect or insuf­
ficiency “cue to the employer's negligence 
in the machinery, appliances and works.” 1 
The act also provided that the contributory 
negligence of the employee was no bar to 
recovery where his contributory negligence 
was slight and the negligence of the em­
ployer was gross in comparison, but that 
the damages awarded should be reduced in 
proportion to the amount of negligence at­
tributable to the employee.1

This act has not been amended in any 
significant manner during the fifty-three 
years ct its existence and is presently codi­
fied ir. the Alaska Statutes as above noted.

In 1915. two years after enactment of 
the Defective Machinery Act, the Alaska 
Territorial Legislature enacted Alaska’s 
first Workmen's Compensation Act.3 This 
act covered only employers in the mining 
industry who employed five or more per­
sons and who had not elected to reject the 
provisions of the act. It also provided that 
the remedy granted therein was exclusive.

The Workmen’s Compensation Act has 
been amended approximately twenty-nine 
times in the fifty years preceding the com­
mencement of this suit. Its coverage of 
employers and occupations has been grad­

1. This act is now AS 23.25.010-040. AS 
23.25.010 states:
A person engaged in manufacturing, min­
ing. constructing, building, or other busi­
ness or occupation carried on by means of 
machinery or mechanical appliances is 
liable to an employee or, in the event of 
l*ia death, to his personal representative 
for the benefit of bis widow and children, 
if r.ay, or if  none, then for his parents, 
or. if  neither widow, nor children nor 
parents, then for his next of kin de­
pendent upon him. for all damages which 
may result from the negligence of any of 
the employer's officers, agents, or em­
ployees. or by reason of defect or in­
sufficiency due to the employer’s negli-

ually extended. Since its enactment it has 
always provided that the remedies provided 
therein were exclusive. Those amendments 
considered to be most pertinent to the is­
sues of this case are mentioned in the 
following paragraphs.

SLA  1923, chapter 98 extendfi the 
coverage to include all employers of five 
or more employees in connection with any 
business, occupation, work, employment or 
industry except domestic service, agricul­
ture, dairying, or f’ie operation of railroads 
as common carriers.

SLA  1946, chapter 9 extended the em­
ployers included to those employing three 
or more employees, but retained the group 
of “excepted” employers mentioned in the 
1923 amendment above. Th is amendment 
also provided that failure of the employer 
to secure his liability under the act per­
mitted the injured employee to elect to 
claim compensation under the act, or to 
maintain an action for damages. Further­
more, where the employee elected to sue for 
damages, the employer could not assert the 
common law defenses of the fellow-servant 
rule, assumption of risk, or contributory 
negligence.

SLA 1953, chapter 60 extended coverage 
to all employers of one or more employees, 
excepting employers in domestic service, 
agriculture, dairying, or in the operation of 
railroads as common carriers.

SLA  1959, chapter 193 repealed the 
Workmen’s Compensation Act in its en-

gence in the machinery, appliances and 
works.

2. AS 23.25.020 states:
In  an action against a ma. ■ :  or em ­
ployer under § 10 of tliis chapter the 
fact that the employee may have been 
guilty of contributory negligence docs 
not bar a recovery where his contribu­
tory negligence was slight and the neg­
ligence of the employer w as gross in 
comparison, but the damages shall be 
diminished by the jury in proportion to 
the amount of negligence attributable to 
tho employee. All questions of negli- 
gcnco and contributory negligence are for 
the jury.

3 .  S L A  1915 , ch . 71 .
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tirc ty  and enacted  a n ew  W orkm en’s C om ­
p en sation  A c t patterned a fter  the F ed eral 
L on gsh o rem en ’s  and H arb or  W o rk ers’ 
C om pensation A ct. T h e  new  act excluded  
from  co v era g e  "P art tim e baby sitters, 
c lea n in g  persons, h a rvest help and sim ilar  
part tim e or transien t help .’’* T h ese  sam e  
e x c lu s io n s  are contained  in the present act.5 
A lso  exclu d ed  by the present a c t are e x e c ­
u tiv e  o f f ic e r s  o f  m unicipal, charitab le, re­
lig io u s , educational, or  any o th er  n on -p rofit 
corp orations, w h o  h a v e  not been brought 
w ith in  the co v era g e  by the e lectio n  o f  their  
em ployer  corp orations and e x ec u tiv e  o f ­
f ic e r s  o f  pr ivate  bu siness corp orations w h o  
h a v e  w a iv ed  co v era g e  under th e  act.*

S in c e  its reenactm ent in  1959 the W ork ­
m en ’s C om pensation A c t  has provided that 
th e  lia b ility  o f  an em ployer under the a c t  
“ shall be e x c lu s iv e  and in p lace o f  all o th er  
lia b ility  o f  such  em ployer .” 1 P rev iou sly  
the a c t had a lw ays provided th a t the rem edy  
w a s “ in lieu  o f  all r igh ts and rem edies as  
to such  in ju ry  now  e x is tin g  e ith er  at com ­
m on la w  or o th erw ise .”

T h e  com plaint filed  by appellant a lleged  
th a t d eced en t m et h is death  w h ile  w ork in g  
w ith  d e fec tiv e  m achinery provided  by h is  
em ployer, the appellee, w h o se  liab ility  fo r  
d am ages w as charged  under th e  D e fe c t iv e  
M ach in ery  A ct. T h e  trial co u r t granted  
app ellee's m otion to quash se r v ic e  o f  su m ­
m ons and  dism iss th e  com pla in t on th e  
g ro u n d  that the court d id  not h a v e  ju r isd ic ­
tion  sin ce  appellant’s ex c lu siv e  rem edy w as  
under the W orkm en’s C om pensation  A ct.

A p p ella n t’s theory on appeal is  that th e  
D e fe c t iv e  M achinery A c t  p rovides a cause  
o f  action , w h ere d e fe c tiv e  m ach in ery  has  
been  em ployed, w hich is  separate  and apart 
from  th e  coverage  provided by the W ork ­
m en ’s C om pensation A c t  and th at the em ­
p loyer  m ay not claim  th e  b en e fit  and pro-

4. SLA 1059, ch. 193, § 3 3 (3 ).

5. AS 23.00.230.

6. AS 23.30.240.

7. SLA 1959, ch. 193, § 4. This provision,
as amended by SLA 19G2, chapter 42,
is now tho subject matter of AS 23.30.055.

tection  o f  the lim ited  liab ility  o f  th e  Work­
m en's C om pensation  A ct.

A ppellee argues that em ployers covered  
by the W orkm en’s C om pensation  A ct are 
exem pt from  a n y  other lia b ility ; that the 
num erous am endm ents to the a c t over the  
yea rs have exten ded  its co verage  and cor­
respondingly narrow ed that o f  th e  D efec ­
tiv e  M ach inery A ct, and that the tw o pets 
can and should be construed to  be harmo­
nious rather than in c o n f l ic t

[1 ]  W e arc o f  the opinion th a t appel­
lee ’s anaylsis o f  the proper relationship  
o f  the tw o  acts is  c o r r e c t  W h e r e  a rea­
sonable construction  o f  a sta tu te  can be 
adopted w h ich  rea lizes the leg is la tiv e  intent 
and avoids c o n flic t  or in consistency  with 
another statute th is should be done.®

W hen  the D e fe c t iv e  M ach inery  A ct was 
enacted its co v era g e  w as com prehensive. 
T h ere  w as no oth er  sim ilar co v era g e  pro­
vided  by A laska law . U pon the enactment 
o f  the f ir s t  W orkm en’s C om pensation Act 
tw o  years later, the coverage provided by 
the D efec tiv e  M ach inery  A ct w a s  reduced 
to the ex ten t that it no lo n g .r  applied to 
em ployers in the m in in g  industry em ploying  
f iv e  or m ore persons w h o had n ot rejected  
th e  provisions o f  the act. T h is  reduction 
in  coverage resulted  from  the particular  
w ord ing  o f  the com pensation ac t, that the 
liab ility  provided therein  w as ex c lu siv e  and 
“in  lieu o f  all r igh ts and rem edies as to 
such in ju ry  now  e x is tin g  either a t common 
la w  or o th erw ise .” 0 T h e  D e fe c t iv e  M a­
chinery  A c t’s application to all o th er  classes 
o f  em ployers w a s not disturbed.

A s  each subsequent am endm ent o f  the  
W orkm en’s C om pensation A c t  extended  
its coverage, the co v erage  o f  the D efec tiv e  
M achinery A ct w a s correspondingly  re­
duced by reason o f  the p io v is io n  in the

8. Sec Ziegler v. Witherspoon, 331 Mich.
337, 49 X.W.2d 31S (1951); Brunette v.
Bierke, 271 W is. 199, 72 X.W .2d 702
(1955).

9. SLA 1915, ch. 71, § 7.



G O R D O N  7.  B U R G E S S  C O N S T R U C T I O N  C O M P A N Y
C l t o  a s ,  A l a s k a ,  4 2 3  r . 2 < 1  6 0 2

W ork m en ’s C om pensation A c t that the  
rem edies provided therein  w ere exclusive.

[2 ]  A fte r  the repeal and reenactm ent 
o f  the C om pensation A c t in 1959 its co v er ­
a g e  w a s qu ite  broad, ye t it excepted and  
still ex ce p ts  part tim e baby sitters, c lean ing  
persons, h a rv est help, and sim ilar part tim e  
o r  tra n sien t help  as w ell as certain classes  
o f  co rp orate  ex ecu tiv e  o fficers. A lthough  
the co v er a g e  provided by the D efec tiv e  
M ach in ery  A c t  has been drastically re­
duced, it still cannot be said that its applica­
tion  to  all c la sses o f  em ployers has been  
e lim inated .10

W e  do n ot adopt appellant’s argum ent 
that th e  A la sk a  L egislature, by continuing  
the D e fe c t iv e  M ach inery A ct in ex isten ce  
a fte r  en actm en t o f  the W orkmen’s Com ­
p ensation  A ct, evidenced its intent to e x ­
clude d e fe c tiv e , dangerous m achinery from  
the c o v era g e  o f  the Com pensation A ct in 
order to co erce  em ployers to furnish sa fe  
m achinery .

[3 ] A  m ore log ica l interpretation o f  
leg is la tiv e  in tent, and that subscribed to by  
m ost courts, is  that the rem edies provided  
by a w orkm en’s com pensation act are in ­
tended to  be in  lieu o f  all rights and  
rem edies as to a  particular in jury w hether  
a t com m on la w  or otherw ise. T he social 
ph ilosophy  responsib le for  workm en’s com ­
p ensation  leg isla tion  has been well e x ­
pressed by P ro fe sso r  Larson as fo llow s:

T h e  u ltim ate social philosophy behind  
com pensation  liab ility  is be lie f in th e  
w isd om  o f  providing, in the m ost e f -

10. We attach no controlling significance to 
the fact that, in reenacting tlio Work­
men’s Compensation Act in 1039, the Alas­
ka Legislature substituted the wordiug 
of the Longshoremen’s ond Harbor Work­
ers' Compensation Act with respect to the 
exclusiveness of the remedy, eliminating 
the wording "at common law or other­
wise" which had theretofore been em­
ployed. Both provisions arc quoted on 
pace 3 o f this opinion. Both provisions 
had consistently been construed by the 
courts to mean that the remedies provided 
were exclusive in fact. E. g., Mellen v.
H. B. Hirsh & Sons. S2 U.S.App.D.C. 1,
130 F B d 461, cer t denied, 331 U.S. S45.

A la sk a  6 0 5

fic ie n t , m ost d ig n ified , and m ost certain  
fo rm , financial and m edical b en efits fo r  
th e  v ictim s o f  w ork-conn ected  in juries  
w h ic h  an en ligh ten ed  com m unity w ou ld  
fe e l ob liged  to provide in  an y  case  in 
som e les s  sa tisfa c to ry  form  * * *.u  

T h e  cou rt’s observation  in  F rick  v. H o r ­
to n  12 is  particularly app licable to the issu e  
b e fo r e  u s :

In  su bstitu tin g  cer ta in ty  o f  com pensa­
tio n  fo r  the hazards o f  litiga tion  o f  w ork- 
con n ected  in juries, it  is  too  c lear to re­
qu ire  d iscussion  that th e  act w a s in ­
ten d ed  to com prehend and govern  all the  
in tera c tin g  rela tion s o f  em ployee, fe llow  
em p lo y ee  and em ployer.

A p p ella n t points o u t th a t the D e fe c t iv e  
M a ch in ery  A ct w as co d ified  into the C om ­
piled  L a w s o f  A laska 1933, the A laska C om ­
p iled  L a w s A nnotated  in  1949, and fin a lly  
in to  th e  A laska S ta tu tes in  1962 w h ere it 
is  p resen tly  found. A p pellan t seem s to 
equate the cod ification  and  recodification  
o f  th e  a c t  w ith  repeal and reenactm ent and  
app ears to im ply that som ehow  th is is ev i­
d en ce  th a t the leg isla tu re  intended that the  
D e fe c t iv e  M achinery A c t  supply a  rem edy  
in  th is  case .

[4 ]  T h e  answ er is that the statute com ­
p ilers an d  rcvisors had no authority  to add ■
to  o r  e lim inate  any o f  th e  statu tes they  
w e r e  required to w ork  w ith . C om piling, 
co d ify in g , or rev isin g  are not the sam e  
as rep ea lin g  and reenactin g . T he fa c t that ‘ J
th e  D e fe c t iv e  M ach in ery  A c t  su rvived  both « •
c o d ific a tio n s  and a rev ision  does not lend

•i •
67 S.Ct. 1534, 91 L.Ed. 1S55 (1047): ~ 1
Richard v. Fireman's Fund Ins. Co., 3S4 
P.2d 445 (Alaska 1903); Alio v. Cbi- 
cbagotf Mining Co., C Alaska 523 (D.
Alaska 1922):. Johnson v. Kennccott Cop­
per Corp., 5 Alaska 571 (D.Alaska 1910), 
nffd , 4  Alaska Fed. GOO. 24S F. 407 (0th 
Cir. 191S); H uff r. Alaskan Lumber &
Pulp Co.. Civil Xo. 03-93. Super.Ct. 1st 
Judicial Dist. Alaska, 1903.

11. 1 Larson, Workmen’s Compensation
Law 5 2.20 at 5  (1960). '! I

12. 21 A-D.2d 212. 250 N.Y.S.2d S3. S5 ' 
(190-1). a ffd , 15 X.Y.2d 101S, 200 X.Y.S.
2d 2C. 207X .E .2d CIS (1005).
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support to the general position appellant 
has taken.

The order of the trial court dismissing 
appellant's complaint is affirmed.13

Paul Lawrence BATTESE, Appellant, 
v.

STATE of Alaska, Appollee.
No. 715.

Supreme Court o f Alaska.
April 3, 1067.

Defendant was convicted, in the Supe­
rior Court of the State of Alaska, Third 
Judicial District, James M. Fitzgerald, J., 
of burglary and attempted larceny, and he 
appealed. The Supreme Court, Dimond, J., 
held that even though sentence imposed on 
lS-year-old defendant was in excess of min­
imum for burglary not in dwelling, there 
was no abuse of discretion, since court re­
quired him to serve only 60 days in ja il and 
he was placed on probation for balance of 
three-year sentence.

Affirmed.

1. Criminal Law 0=599, 629, 1148, 1151
No rule or statute requires state to 

furnish defendant with names of witnesses 
to be called at trial but not examined before 
grand jury; matter of excluding witnesses 
not known to defendant until time of trial or 
granting time to defendant for investigation 
and preparation as to such witnesses is 
within discretion of trial judge; and his

13. Other courts have been confronted with 
factual situations similar to that of this 
case. See Gannon v. Chicago, 31., St. P.
&  Pac. Iiy., 22 H1.2d 305, 173 N.E.Cd 
7S5 (1061 > where the court harmonized 
the provisions of the Scaffold Act with 
the later enacted Workmen's Comnensn-

cxcrcise of such discretion will not be inter­
fered with in absence of abuse. Rules of 
Criminal Procedure, rule 7 (c ).

2. Crim inal Law
C=599, 629, 867, 1166(8, II)

Trial judge would not be put in error 
for failing to grant mistrial or continuance 
or for not excluding witnesses from testi­
fying where (1 ) defendant made no request 
for continuance when prosecuting attorney 
indicated intention to call witnesses whose 
names were not endorsed on indictment but 
who had not been examined before grand 
jury, (2 ) no showing of prejudice was made 
in support of motion for mistrial or for ex­
clusion of witnesses and (3 ) record on ap­
peal indicated that defendant had not been 
placed at any serious disadvantage in cross- 
examination of such witnesses. Rules of 
Criminal Procedure, rule 7 (c ).

3. Crim inal Law <3=651(1), 1152(1)
Question of at what stage of trial jury 

should be permitted to view premises is mat­
ter within discretion of trial court and will 
be reviewed only for abuse of discretion. 
Rules of Criminal Procedure, rule 27(b).

4. Criminal Law <3=651(1)
Jury view of premises may be allowed 

even if conditions have changed, if  char­
acter of change is properly brought out in 
evidence. Rules of Criminal Procedure, 
rule 27(b ). _

5. Crim inal Law 0=651(1)
It was not error to allow jury to view 

burglarized premises even though (1 ) view 
was made before state established corpus 
delicti and (2 ) there had been material 
changes since burglary took place, where 
photographs taken before repairs were made 
and clearly showing hole in ceiling were in­
troduced into evidence. Rules of Criminal 
Procedure, rule 27(b).

tion Act anti Selby v. Sykes, ISO F.2d 770.
774 (7th Cir. 1951) where the court held 
that plaintiff's allegations of violation of 
Indiana's Dangerous Occupation Act did 
not remove his case from the jurisdiction 
of Indiana's Workmen's Compensation 
Act.
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I A M  AN A T T O R N E Y  W H O  R E P R E S E N T S  E M P L O Y E R S  IN W O R K E R S  C u M P E N S I O N  C L A I M S .  
R U M O R  H A S  IT T H A T  T H E  H O U S E  IS C O N S I D E R I N G  L E G I S L A T I O N  W H I C H  W O U L D  

P R O H I B I T  M Y  B E I N G  P A I D  BY M Y  C L I E N T S  W I T H O U T  T H E  A P P R O V A L  O F  THE 
W O R K E R S  C O M P E N S A T I O N  B O A R D .  I S'iRENOUSLY O B J E C T  T O  T H I S  P R O P O S A L .  THE 
R E A S O N  T H A T  B O A R D  A P P R O V A L  IS N E C E S S A R Y  F O R  T H E  A T T O R N E Y S  F E E S  OF THE 

E M P L O Y E E  IS B E C A U S E  THE  F E E S  A R E  B E I N G  P A I D  B Y  A T H I R D  P A R T Y .  M Y  FEES. 
ON T H E  O T H E R  H A N D ,  A R E  P A I D  D I R E C T L Y  BY T H E  C L I E N T  W H O  H A S  H I R E D  ME. I 
C A N  A S S U R E  Y OU  T H A T  MY I N S U R A N C E  C L I E N T S  A R E  C A P A B L E  OF B E I N G  Q U I T E  
S E V E R E  IN S C R U T I N I Z I N G  MY B I L L S .  M O R E O V E R , E M P L O Y E E  AND  E M P L O Y E R  
A T T O R N E Y  F E E S  C A N  N O T  B E  F A I R L Y  C O M P A R E D  B E C A U S E  T H E  E M P L O Y E E  H A S  TH E 
P R E S U M P T I O N  OF C O M P E N S A B I L I T Y .  T H I S  M E A N S  T H A T  D O U B L E  O R  T R I P L E  T HE  
W O R K  IS R O U T I N E L Y  R E Q U I R E D  B Y  T H E  I N S U R A N C E  A T T O R N E Y  TO H A V E  AN E V E N  
C H A N C E  OF H A V I N G  A B A L A N C E D  H E A R I N G .  I C A N  T H I N K  OF NO L E G I T I M A T E  
I N T E R E S T S  IN S A D D L I N G  T H E  W O R K E R S  C O M P E N S A T I O N  B O A R D  W I T H  Y E T  A N O T H E R  

A D M I N I S T A T I V E  B U R D E N  S U C H  A S  TH I S .
B Y  T H E  WA Y,  H A S  A N Y O N E  P O I N T E D  O U T  TO T H E  H O U S E  T H E  F A C T  T H A T  I N S U R A N C E  
A T T O R N E Y S  A R E  L I M I T E D  IN T H E I R  F E E S  B Y  THE N U M B E R  O F  H O U R S  IN A DAY. 
C L A I M A N T S  A T T O R N E Y S ,  ON T H E  O T H E R  H A ND , M A Y  A P P L Y  F O R  A C T U A L  

A T T O R N E Y S  F E E S  W H E N  C O N V E N I E N T  O R  T HE S T A T U T O R Y  M I N I M U M  10% W H E N  
C O N V E N I E N T .  I H A V E  S E E N  C L A I M A N T S  A T T O R N E Y S  M A K E  A F I V E  T H O U S A N D  D O L L A R  
F E E  O N  A F I F T Y  T H O U S A N D  D O L L A R  S E T T L E M E N T  W I T H  J U S T  A F E U  P H O N E  C A L L S .  
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN 'THE U .S .

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Wbrker's 

Wage

Payments Per Week

Minimum

Percentage 
Maximum of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Alabama. 66 2/3

Alaska. 80% of
spendable
earnings

$91 - 27%% of SAWW, 
or worker's average 
wage if less, for 
scheduled injuries.

$110 or worker's 
spendable weekly 
wages if less.

$220.00* 100 300 weeks

$1,094.00 200 Duration of 
disability

*(By legislation, 
maximum weekly 
compensation is 
capped at $220.)
Also see 1/.

Total maximum amount 
payable for non­
scheduled injury is 
$60,000. WC benefits 
are subject to Social 
Security benefit 
offsets; and are 

in addition to 
compensation for 
TTD.

Arizona.

Arkansas.

55 Payable, but not
statutorily pre­
scribed.

66 2/3 $20

$209.44

$154.00

N/A

N/A

Duration of 
disability

450 weeks If the claimant's 
TTD rate for injury 
is $25.35 or greater, 
maximum PPD rate will 
be 75% of claimant's 
total disability rate.

1/ Alabama: Section 25-5-57— In case a scheduled permanent partial disability follows or accompanies a period
of temporary total disability resulting from the same injury, the period of TTD shall not be deducted 

from the maximum number of weeks set for such partial disability; in case of non-scheduled PPD, such periods 

shall be deducted.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S .

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum
Percentage 

Maximum of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

A labama, 66 2/3

Alaska. 80% of
spendable
earnings

Arizona.

Arkansas.

55

66 2/3

$91 - 27%% of SAWW, 
or worker's average 
wage if less, for 
scheduled injuries.

$110 or worker's 
spendable weekly 
wages if less.

Payable, but not 
statutorily pre­
scribed.

$20

$220.00* 100 300 weeks

$1,094.00 200 Duration of 
disability

$209.44

$154.00

N/A

N/A

Duration of 
disability

450 weeks

*(By legislation, 
maximum weekly 
compensation is 
capped at $220.)
Also see 1/.

Total maximum amount 
payable for non­
scheduled injury is 
$60,000. WC benefits 
are subject to Social 
Security benefit 
offsets; and are 
in addition to 
compensation for 
TTD.

If the claimant's 
TTD rate for injury 
is $25.35 or greater, 
maximum PPD rate will 
be 75% of claimant's 
total disability rate.

1/ Alabama: Section 25-5-57— In case a scheduled permanent partial disability follows or accompanies a period
of temporary total disability resulting from the same injury, the period o f  TTD shall not be deducted 

from the maximum number of weeks set for such partial disability; in cose of non-scheduled PPD, such periods 

shall be deducted.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

California.. 66 2/3 $70 $140.00 N/A 619.25 weeks 
(applicable 
to a worker 
with a 99.5% 
disability.)

Colorado.... $150.00 - 
scheduled 
injury 
$120.00 - 
n o n­
scheduled 
injury

N/A Duration of 
disability

3 to 8 weeks of WC 
payable for e^ch 1% 
of  permanent dis­
ability, depending 
o n  severity. There­
after, if disability 
is at least 70%, 
but not more than 
99.75%, a life 
pension of 1.5% 
of  the employee's 
weekly earnings 
will be paid for 
each 1% of dis­
ability over 60% 
subject to a 
maximum weekly 

rate of $116.27.

Benefits are in 
addition to compen­
sation for TTD.
Total maximum amount 
payable for non­
scheduled injury 
is $37,560. WC 
benefits subject 
to Social Security 
benefit offsets.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS1 COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum
Percentage 

Maximum of S A W

Maximum Period 
For Unscheduled 

Injury Notes

Connecticut..

Delaware....

District of 
Columbia..

Flor ida.

66 2/3

66 2/3

66 2/3

2/

$128.60 - 20% of 
SAWW, or an amount 
not to exceed 80% 
of worker's average 
wage if less.

$83.51 - 22 2/9% 
of S A W ,  or actual 
wage if less, for 
scheduled injury.

See 2/

$643.00 150

$250.53

$481.92

$344.00

100

100

780 weeks

66 2/3 300 weeks

Duration of 
disability

525 weeks

Benefits are in 
addition to 
compensation for 
TTD.

Benefits are in 
addition to compen­
sation for TTD.

Be cities ar,j in 
addition to compen­
sation for TTD.

WC banr.fjts subject 
to Social Security 
benefit offsets.

2/ Florida: Section 440.15(3)(b)— Wage loss benefits are based on actual wages lost and are not subject to 
a minimum. Wage loss is equal to 95% of the difference between 85% of the employee's average monthly 
wage and the wage employee is able to earn after reaching maximum medical improvement, provided the 
monthly wage loss benefits shall not exceed 66 2/3% of the employee's average monthly wage at the time 

of injury.

-  3 -



TABLE 8 . BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SA W  -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________ Maximum Period
of Worker's - Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of S A W  Injury Notes

Georgia,

Hawai

66 2/3

66 2/3

$25 or average wage $175.00 N/A 
if less.

$83.50 - 25% of $334.00 100
S A W ,  or worker's
average wage if
less, but not
lower than $38.

Based on
statutory
schedule.

In propor­
tion to 
scheduled 
injuries; 
or a % of 
loss of 
the whole 
man.

Maximum WC for % of 
disability based on 
the whole man is the 
product of 312 times 
the effective maxi­
mum weekly benefit 
ra te.

Idaho....... $172.70 55 In propor­
tion to 
losses of 
the whole 
man based 
on a 
maximum 
of 500 
weeks.

Benefits are in 
addition to compen­
sation for TTD.

-  4 -



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SA W  -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Perc .tage 
of Worker's 

Wage

Payments Per Week

Illinois. 60

Indiana,

Iowa.

Minimum Maximum
Percentage 

of S A W

60

80% of 
worker's 
spend'.bit 
earnings.

$80.90 - $96.90 
or worker's 
average wage 
if less, 
according to 
number of 
dependents.

$299.15

Payable, but 
not statutorily 
prescribed.

$111.00 - 35% of 
S A W ,  or actual 
wage if less.

$75.00

$582.00

N/A

184

Maximum Period 
For Unscheduled 

Injury Notes

500 weeks 
(worker 
able to 
pursue 
usual work 
duties). 
Duration 
of dis­
ability 
(worker 
unable to 
pursue 
usual work 
duties.)

500 weeks

In propor­
tion to 
scheduled 
injuries or 
in proportion 
to losses of 
the whole 
man based on 
a maximum of 
500 weeks.

Maximum WC for amputa­
tion of a member or 
enucleation of an eye 
is 13? 1/3% of S A W .  
($554.27). Benefits 
are in addition to 
compensation for 
TTD. *On July 1, 
annually, the amount 
will increase based 
on t!.e percentage 
increase of the 
S A W .
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TABLE 8. BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker' 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Kansas..., 

Kentucky.,

Louisiana, 

Maine.....

Maryland,

6G 2/3 

66 2/3

66 2/3 

66 2/3

66 2/3 

*33 1/3

Payable, but not
statutorily
prescribed.

Payable, but not 
statutorily 
prescribed.

$50 or actual 
wage if less.

$256.00

$247.90

$262.00

$447.92*

75

75

75

$287.00 
(serious 
cases-250 
weeks or 
more) 
$128.00 
(nonserious 
cases-75 to 
249 weeks) 
*$80 (minor 
nonserious 
cases-1 to 
74 weeks)

75

33 1/3

415 weeks

425 weeks

52C weeks

166 2/3 Duration of 
disability

Duration of 
disability

Total amount payable 
is $100,000.

(Benefits represent 
unscheduled injuries 
only).

(*Maximum weekly 
benefit is frozen 
at $447.92 for 
injuries occurring 
on or after 7/1/85 
until 8/1/88.) WC 
benefits, except 
for scheduled PPD, 
are subject to 
UI benefit offsets.

Benefits are in 
addition to compen­
sation for TTD.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

Massachusetts (66 2/3% 
of the 
difference 
between 
employee's 
AWW before 
injury 
and AWW 
after in­
jury.)

Payable, but 
not statutorily 
prescribed.

$411.00 100 600 weeks Bulk sums allowed for 
scheduled losses de­
pending on extent of 
loss. Additional 
$6 will be added per 
dependent, if weekly 
benefits are below 
$150. Total maxi­
mum payable not 
to exceed employee's 
A WW or 250 times 
the SAWW in effect 
at time of injury.
WC benefits subject 
to reduction by 
UI and Social 
Security benefits.

Michigan.... 80% of 
worker's 
spendable 
earnings.

$110.19 - 25% 
of SAWW for 
scheduled 
injury only.

$397.00 90 Duration of 
disability

WC benefits subject 
to reduction by UI.

Minnesota... 66 2/3 Payable, but
not statutorily 
prescribed.

$376.00 100 350 weeks
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  WTa g e

P e r c e n t a g e ____________Payments Per Week______________  Maximum Period

°f Worker's Percentage For Unscheduled
Jurisdiction Wage* Minimum Maximum of SAWW Injury Notes

Mississippi.

Missouri..,

Montana,

66 2/3

66 2/3

66 2/3

Nebraska... 66 2/3

$25 for scheduled 
injuries.

$40

Payable, but not
statutorily
prescribed.

$140.00 N/A

$161.89 45

$149.50* 50

$49 or actual 
wage if less 
for scheduled 
injuries.

$235.00 N/A

450 weeks Benefits are in addi­

tion to compensation 
for TTD. Total amount 
payable is $63,000.

400 weeks Benefits are in addi­

tion to compensation 
for TTD.

500 weeks (*Maximum weekly bene­
fit is frozen at 
$149.50 for injuries 
occurring on or after 
7/1/87 until 7/1/89.) 
Benefits are in addi­
tion to compensation 
for TTD. WC benefits 
are subject to Social 
Security benefit 
offsets.

300 weeks If partial disability 
begins after a period 
of total disability, 
the period of total 
disability will be 
deducted from the 
300 week limit for 
PPD.
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TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Percentage  Payments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

Nevada, Payable, but not
statutorily
prescribed.

N/A Duration of 
disability

The % of disability is 
determined by the 
Commission using AMA 
guides. Each 1% of 
impairment of the 
whole nan is compen­
sated by a monthly 
payment of 0.6% of 
the claimant's 
average monthly 
wage for 5 years 
or until the 70th 
birthday of the 
claimant, which­
ever is later.

New Hampshire 66 2/3 $140 - 40% of 
SAWW or actual 
wage if less.

$525.00 150 Duration of 
disability

If the employee's 
AWW exceeds 40% 
of SAWW, compen­
sation will in­
crease to 66 2/3% 
of employee's 
A WW not to exceed 
150% of SAWW.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Percentage  Payments Per Week  Ma.. mum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

New Jersey. 70 $85 - 20% of 
SAWW.

$320.00 75 600 weeks

New Mexico.... 66 2/3 $36 or actual 
wage if less 
for scheduled 
injuries.

$270.97 85

New York.

North Carolina

66 2/3 

66 2/3

$30 or actual 
wage if less.

$30 for scheduled 
injuries.

$150.00 N/A

$356.00 110

500 weeks; 
700 weeks 
for sched­
uled in­
juries;
100 weeks
(primary
and
secondary
mental
impairment.)

Duration of 
disability

300 weeks

Benefits set in 
accordance with a 
"wage and compensation 
schedule" and are 
paid in addition to 
those for TTD.

Total maximum equals 
500 multiplied by 
the sum of the 
maximum weekly bene­
fit at time of in­
jury. If partial 
disability begins 
after a period of 
total disability, 
the period of 
total disability 
shall be deducted 
from the maximum 
period.



TABLE 8 .  BENEFITS' TOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Percentage  Fayments Per Week______________  Maximum Period
of Worker's Percentage For Unscheduled

Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

North Dakota..

Ohio.

Oklahoma.

Oregon.

66 2/3

66 2/3

66 2/3

—  $60

$154.00 - 40% of 
SAWW for scheduled 
injuries.

$30 or actual wage 
if less.

$50

$60.00

$385.00

$173.00

$355.04

N/A

100

50

100

500 weeks

500 weeks

In propor­
tion to 
scheduled 
injuries.

Compensation for TTD 
and PPD may be paid 
concurrently.

See 3/ Benefits are in 
addition to compen­
sation for TTD.

* (Benefits are frozen 
at $173 from 11/1/87 
until 11/1/90.)

Scheduled PPD's are 
compensated at 
$145 for each degree 
of disability; and 
non-seteduled PPD's 
are compensated at 
$100 for each degree 
of disability, sub­
ject to the maximum 
of 320 degrees.

3/ Ohio: Unscheduled injuries are paid for as a percentage of 200 weeks at a maximum of 33 1/3% of the SAWW,

and are set at 66 2/3% of the employee's average wage.
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PARTIAL DISABILITY PROVIDED B Y  WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Pennsylvania.

Puerto Rico..

Rhode Island.

66 2/3

66 2/3

(Up to 
66 2/3 
of the 
difference 
between 
the
worker's 
earnings 
before and 
after in­
jury.)

$10

$45 for scheduled 
injuries.

$377.00 100 500 weeks

$45.00 N/A

$337.00 - 
nonsche­
duled 
injury 
$90 - 
scheduled 
injury

100

In propor­
tion to 
scheduled 
injuries.

Duration of 
disability

WC for non-scheduled 
awards is determined 
at 66 2/3% of the 
difference between 
the wages of the 
injured employee and 
the earning power of 
the employee there­
after up to the 
SAWW.

Benefits are in 
addition to compen­
sation for TTD.
Total maximum 
payable is $10,000.

If employee cannot 
obtain suitable work 
and employer cannot 
provide such work or 
show it is available 
elsewhere, benefits 
are paid as for total 
incapacity.
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TABLE 8. BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

South Carolina.. 66 2/3

South Dakota..., 66 2/3 
(scheduled) 
50 
(non­
scheduled)

$25 for scheduled 
injuries.

$136 or worker's 
average rage if 
less.

Tennessee......  66 2/3 $30

Texas. 66 2/3 $39 for scheduled 
injuries.

$319.20 100

$272.00 100

$210.00 N/A

$231.00 N/A

340 weeks

Duration of 
disability

400 weeks

300 weeks

Benefits arc in 
addition to compen­
sation for TTD.

Eff. 7/1/88, maximum 
weekly benefit will 
increase to $231; 
and to $252, 7/1/89. 
Total amount payable 
is $75,600.

Each cumulative $10 
increase in the AWW 
for manufacturing 
production workers 
will increase the 
maximum weekly bene­
fit by $7 per week 
and the minimum 
by $1 per week.
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P e r c e n t a g e __________ Payments Per Week____________  Maximum Period
of Worker's Percentage For Unscheduled

.'Jurisdiction Wage Minimum Maximum of SAWW Injury Notes

TABLE 0. BENEFITS TOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U.S. (cont.) 

SAWW - State's Average Weekly Wage

Utah.

Vermont.

Virgin Islands 66 2/3

Virginia.

66 2/3 $45 to $70 $224.00
according to 
number of 
dependents 
but not more 
than the 
employee's 
AWW.

66 2/3 $162 - 50% of $486.00
SAWW, or worker's 
average wage 
if less.

$60 or actual $193.00
wages if less.

66 2/3 $86.00 - 25% of $344.00
SAWW, or actual 
wage if less for 
scheduled 
injuries.

66 2/3 312 weeks

150 330 weeks

66 2/3 20r weeks

100 500 weeks

In case partial dis­
ability begins after 
a period of total dis­
ability, the period 
of total disability 
shall be deducted 
from the maximum.

Period of payment 
may be extended if 
employee is still 
disabled within 1 
year of final payment.
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TABLE 8 .  FENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eek ly  Wage

Jurisdiction

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

Washington.

West Virginia.. 70

Payable, but 
not statutorily 
prescribed.

$116.94 - 33 1/3% 
of SAWW.

$233.99

N/A

66 2/3 336 weeks

Total maximum amount 
payable for non­
scheduled injury is 
$90,000. 4/

If disability is 85 
to 100%, benefits 
are payable for 
life.

Wisconsin. 66 2/3 $20 $117.00 N/A 1000 weeks WC benefits are 
subject to Social 
Security benefit 
offsets.

Wyoming. 66 2/3 $235.14 66 2/3% 
of
monthly
rage.

In propor­
tion to 
scheduled 
injuries

4/ Washington: Payments based on permanent physical impairment; in event award exceeds three times the State's
average monthly rage, employee receives first payment equal to three times the State's average monthly 
wage with balance in monthly payments per temporary disability schedule plus eight percent interest per 
annum on unpaid balance.



TABLE 8 .  BENEFITS FOR PERMANENT PARTIAL DISABILITY PROVIDED BY WORKERS' COMPENSATION STATUTES IN THE U .S . ( c o n t . )

SAWW -  S t a t e ' s  A v e ra g e  W eekly  Wage

Jurisdiction

United States*: 
FECA.......

LHWCA

Percentage 
of Worker's 

Wage

Payments Per Week

Minimum Maximum
Percentage 

of SAWW

Maximum Period 
For Unscheduled 

Injury Notes

66 2/3 - 75 Payable, but not 
statutorily pre­
scrib'd.

66 2/3 $154.24 - 50% of
NAWW, or actual 
wage if less.

$1,029.48 N/A

$616.96 200% of 
NAWW

Duration of 
disability

Duration of 
disability

Maximum weekly benefit 
is based on 75% of the 
pay of a specific grade 
level in the Federal 
Civil Service.

(NAWW is $308.48).

♦Federal Employee's Compensation Act.
Longshore and Harbor Workers' Compensation Act.
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TABLE 9a. MAXIMUM BENEFIT PAYMENTS AND NUMBER OF WEEKS FOR SELECTED PERMANENT PARTIAL DISABILITIES

 Scheduled Injuries_________ __________  Non-Scheduled
Jurisdiction Arm at Hand Leg at Foot " Eye ______ Hearing________  Injuries

Shoulder Hip Both Ears One Ear Total Amount

Alabama
Alaska
Arizona

Arkansas 
California 1/ 
Colorado

Connecticut 
Delaware 
Dist. of Col.

Florida 3/
Georgia
Hawaii

Idaho
Illinois
Indiana

Iowa 
Kansas 
Kentucky 1/

Louisiana 
Maine 1/
Maryland 4/

Massachusetts 5/ 
Michigan 
Minnesota 1/

$48,840/222 $37,400/170 $44,000/200 $30,580/139 $27,280/124 $35,860/163 $11,660/53
59,000/280 45,400,212 54,400/248 39,700/173 30,200/140 37,800/200 9,800/52
54,454/260 45,448/217 45,448/217 36,233/173 27,227/130 54,454/260

32,340/210 24,332/158 28,336/184 20,174/131 16,170/105 24,332/158

18,221/87

6,468/42

31,200/208 15,600/104 31,200/208 15,600/104 20,850/139 20,850/139 5,250/35

197,808/312 159,768/252 150,892/238 119,192/188 148,900/235 98,904/156
fZ,633/250 55,117/220 62,633/250 40,085/160 50,106/200 43,843/175

150,359/312 117,588/244 138,793/288 98,794/205 77,107/160 96,384/200

39,375/225 28,000/160 39,375/225 23,625/135 26,250/150 26,250/150
104,208/312 81,496/244 96,192/288 68,470/205 53,440/160 66,800/200

32,968/52
18,790/75
25,060/52

13,125/75
17,368/52

51,810/300 46,629/270 34,540/200 24,178/140 30,223/175 30,223/175 1/
166,281/300 105,311/190 152,424/275 85,912/155 88,683/160 59,830/200 14,958/50
18,750/250 15,000/200 16,875/2.25 13,125/175 13,125/175 15,000/200 5,625/75

145,500/250 110,580/190 128,040/220 87,300/150 81,480/140 101,850/175 29,100/50
53,760/210 38,400/150 51,200/200 32,000/125 30,720/120 28,160/110 7,680/30

52,400/200 39,300/150 45,850/175 32,750/125 26,200/100 No provision No provision

152,971/400 127,428/333 152,971/400 127,428/333 127,428/333 127,428/333 16,000/125

17,673 13,974 16,029 11,919 16,029 31,647 11,919
106,793/269 85,355/215 85,355/215 64,314/162 64,314/162 No provision No provision

$66,000 
60,000 

No maximum

69,300 
No maximum 

37,560

494,520 
75,159 

No maximum

165,375
61,250

104,208

86,350 
No maximum 

37,500

291.000
100.000
102,697

136,240 1 
No maximum 
No maximum

246,600 
No maximum

Mississippi 
Missouri 6/ 
Montana 17

28,000/200 21,000/150 24,500/175 17,500/125 14,000/100 21,000/150 5,600/40
41,314/232 31,164/175 36,862/207 26,712/150 22,665/140 27,198/168 7,123/44

63,000
64,756
74,750



S c h ed u led  I n j u r i e s _____________________  N o n -S ch ed u led
J u r i s d i c t i o n Arm a t  Hand 

S h o u ld e r
Leg a t  

H ip
F o o t Eye H e a rin g  

B o th  E a r s  One E ar
I n j u r i e s  

T o ta l  Amount

N ebraska  
Nevada 1 /
New H am psh ire

5 0 ,6 2 5 /2 2 5 3 9 ,3 7 5 /1 7 5 4 8 ,3 7 5 /2 1 5 3 3 ,7 5 0 /1 5 0 2 8 ,1 2 5 /1 2 5 6 / 1 1 ,2 5 0 /5 0 6 7 ,5 0 0

1 1 0 ,2 5 0 /2 1 0 9 9 ,2 2 5 /1 8 9 7 3 ,5 0 0 /1 4 0 5 1 ,4 5 0 /9 8 4 4 ,1 0 0 /8 4 6 4 ,5 7 5 /1 2 3 1 5 ,7 5 0 /3 0 No maximum

New J e r s e y  8 /  
New M exico 
New York

1 0 0 ,7 3 6 /3 3 0
54,194/20G
4 6 ,8 0 0 /3 1 2

6 1 ,1 9 1 /2 4 5
3 3 ,8 7 1 /1 2 5
3 6 ,6 0 0 /2 4 4

9 6 ,1 5 8 /3 1 5
5 4 ,1 9 4 /2 0 0
4 3 ,2 0 0 /2 8 8

5 1 ,0 6 2 /2 3 0
3 1 ,1 6 2 /1 1 5
3 0 ,7 5 0 /2 0 5

3 8 ,4 2 5 /2 2 5
3 5 ,2 2 6 /1 3 0
2 4 ,0 0 0 /1 6 0

2 9 ,8 8 6 /2 0 0
4 0 ,6 4 6 /1 5 0
2 2 ,5 0 0 /1 5 0

5 ,1 0 0 /6 0
1 0 ,8 3 9 /4 0

9 ,0 0 0 /6 0

1 9 2 ,0 0 0  
1 3 5 ,4 8 5  

No maximum

N o rth  C a ro l in a  
N o rth  D akota 9 /  
O hio

8 5 ,4 4 0 /2 4 0
1 0 ,7 5 0 /2 5 0
8 6 ,6 2 5 /2 2 5

7 1 ,2 0 0 /2 0 0
1 5 ,0 0 0 /2 0 0
6 7 ,3 7 5 /1 7 5

7 1 ,2 0 0 /2 0 0
1 4 ,0 4 0 /2 3 4
7 7 ,0 0 0 /2 0 0

5 1 ,2 6 4 /1 4 4
9 ,0 0 0 /1 5 0

5 7 ,7 5 0 /1 5 0

4 2 ,7 2 0 /1 2 0
9 ,0 0 0 /1 5 0

4 8 ,1 2 5 /1 2 5

5 3 ,4 0 0 /1 5 0
1 2 ,0 0 0 /2 0 0
4 8 ,1 2 5 /1 2 5

2 4 ,9 2 0 /7 0
3 ,0 0 0 /5 0
9 ,6 2 5 /2 5

-1 0 6 ,8 0 0
3 0 ,0 0 0

1 0 /

Oklahoma 
O regon 1 1 /  
P e n n s y lv a n ia

4 3 ,2 5 0 /2 5 0
2 7 ,8 4 0

1 5 4 ,5 7 0 /4 1 0

3 4 ,6 0 0 /2 0 0
2 1 ,7 5 0

1 2 6 ,2 9 5 /3 5 5

4 3 ,2 5 0 /2 5 0
2 1 ,7 5 0

1 5 4 ,5 7 0 /4 1 0

3 4 ,6 0 0 /2 0 0
1 9 ,5 7 5
9 4 ,2 5 0 /2 5 0

3 4 ,6 0 0 /2 0 0
1 4 ,5 0 0

1 0 3 ,6 7 5 /2 7 5

5 1 ,9 0 0 /3 0 0
2 7 ,8 4 0
98 ,02 .0 /260

1 7 ,3 0 0 /1 0 0
8 ,7 0 0

2 2 ,6 2 0 /6 0

8 6 ,5 0 0
3 2 ,0 0 0

1 8 8 ,5 0 0

P u e r to  R ico  
Rhode I s la n d  
S o u th  C a ro l in a

1 0 ,0 0 0 /3 0 9
2 8 ,0 8 0 /3 1 2
7 0 ,2 2 4 /2 2 0

9 300 /200  
2... 1,60/244 
5 9 ,0 5 2 /1 8 5

1 0 ,0 0 0 /3 0 0
2 8 ,0 8 0 /3 1 2
6 2 ,2 4 4 /1 9 5

7 ,8 7 5 /1 7 5
1 8 ,4 5 0 /2 0 5
4 4 ,6 8 8 /1 4 0

1 2 /
1 4 ,4 0 0 /1 6 0
3 5 ,1 1 2 /1 1 0

9 ,0 0 0 /2 0 0
1 8 ,0 0 0 /2 0 0
5 2 ,6 6 8 /1 6 5

2 ,2 5 0 /5 0
5 ,4 0 0 /6 0

2 5 ,5 3 6 /8 0

1 0 ,0 0 0  
No maximum 

1 0 8 ,5 2 8

S o u th  D akota
T en n e ssee
T exas

5 4 ,4 0 0 /2 0 0
4 2 ,0 0 0 /2 0 0
4 6 ,2 0 0 /2 0 0

4 0 ,8 0 0 /1 5 0
3 1 ,5 0 0 /1 5 0
3 4 ,6 5 0 /1 5 0

4 3 ,5 2 0 /1 6 0
4 2 ,0 0 0 /2 0 0
4 6 ,2 0 0 /2 0 0

3 4 ,0 0 0 /1 2 5
2 6 ,2 5 0 /1 2 5
2 8 ,8 7 5 /1 2 5

4 0 ,8 0 0 /1 5 0
2 1 ,0 0 0 /1 0 0
2 3 ,1 0 0 /1 0 0

4 0 ,8 0 0 /1 5 0
3 1 ,5 0 0 /1 5 0
3 4 ,6 5 0 /1 5 0

2 /
2 /
V

No maximum 
8 4 ,0 0 0  
6 9 ,3 0 0

U tah  
V erm ont 
V irg in  I s l a n d s

4 1 ,8 8 8 /1 8 7
1 0 4 ,4 9 0 /2 1 5

4 2 ,4 6 0 /2 2 0

3 7 ,6 3 2 /1 6 8
8 5 ,0 5 0 /1 7 5
3 4 ,7 4 0 /1 8 0

2 8 ,0 0 0 /1 2 5
1 0 4 ,4 9 0 /2 1 5

3 4 ,7 4 0 /1 8 0

1 9 ,7 1 2 /8 8
8 5 ,0 5 0 /1 7 5
2 3 ,1 6 0 /1 2 0

2 6 ,8 8 0 /1 2 0
6 0 ,7 5 0 /1 2 5
3 7 ,6 3 5 /1 9 5

2 2 ,4 0 0 /1 0 0
1 0 4 ,4 9 0 /2 1 5

3 4 ,7 4 0 /1 8 0

y
2 5 ,2 7 2 /5 2
2 3 ,1 6 0 /1 2 0

6 9 ,8 8 8
1 6 0 ,3 8 0

3 8 ,6 0 0

V i r g in ia  
W ash ing ton  1 3 /  
W est V i r g in i a  1 /

V Jisconsin
Wyoming

6 8 ,8 0 0 /2 0 0
5 4 ,0 0 0

5 1 ,6 0 0 /1 3 0
4 8 ,6 0 0

6 0 ,2 0 0 /1 7 5
5 4 ,0 0 0

4 3 ,0 0 0 /1 2 5
3 7 ,8 0 0

3 4 ,4 0 0 /1 0 0
2 1 ,6 0 0

3 4 ,4 0 0 /1 0 0
4 3 ,2 0 0

1 7 ,2 0 0 /5 0
7 ,2 0 0

1 7 2 ,0 0 0
9 0 ,0 0 01ft 691

5 8 ,5 0 0 /5 0 0
3 5 ,2 7 1 /1 5 0

4 6 ,8 0 0 /4 0 0
2 8 ,6 8 7 /1 2 2

5 8 ,5 0 0 /5 0 0
3 1 ,7 4 4 /1 3 5

2 9 ,2 5 0 /2 5 0
2 3 ,5 1 4 /1 0 0

3 2 ,1 7 5 /2 7 5
2 2 ,1 0 3 /9 4

2 5 ,2 7 2 /2 1 6
1 8 ,8 1 1 /8 0

4 ,2 1 2 /3 5
9 ,4 0 6 /4 0

/Of 0^1

1 1 7 ,0 0 0  
No maximum

U n ite d  S ta t e s * :
FECA...............
LHWCA............

3 2 1 ,1 9 8 /3 1 2
1 9 2 ,4 9 2 /3 1 2

2 5 1 ,1 9 3 /2 4 4
1 5 0 ,5 3 8 /2 4 4

2 9 6 ,4 9 0 /2 8 8  2 1 1 ,0 4 3 /2 0 5  
1 7 7 ,6 8 4 /2 8 8  1 2 6 ,4 7 7 /2 0 5

1 6 4 ,7 1 7 /1 6 0
9 8 ,7 1 4 /1 6 0

2 0 5 ,8 9 6 /2 0 0
1 2 3 ,3 9 2 /2 0 0

5 3 ,5 3 3 /5 2
3 2 ,0 8 2 /5 2

No maximum 
No maximum

- 2 -



TABLE 9a. MAXIMUM BENEFIT PAYMENTS AND NUMBER OF WEFKS FOR SELECTED PERMANENT PARTIAL DISABILITIES (cont.)

1/ Ratings for compensation purposes are determined as a percentage of permanent total disability (California, 
Idaho, Kentucky, Maine, Minnesota, Montana, Nevada, and West Virginia).

2/ Monaural loss is determined as a percentage b f  binaural loss (South Dakota, Tennessee, Texas, and Utah).

3/ Florida: Benefits are paid based on a wage loss formula rather than on a statutory schedule.

4/ Maryland: The number weeks of benefits is increased by 33 1/3 percent, if the number is at le .st

250.

5/ Massachusetts: Determined by multiplying the State average weekly wage by a certain number.

6/ Missouri: If the scheduled injury is total by reason of severance or complete loss of use thereof,
the number of weeks of compensation allowed in the schedule for such disability shall be increased 
by ten percent.

7/ Nebraska: Loss of hearing in both ears constitutes permanent total disability.

8/ New Jersey: Where members are amputated, an additional 30 percent is added to the award.

9/ North Dakota: Benefits are increased by 25 percent if loss is to master arm or hand.

10/ Ohio: For non-scheduled injuries, weekly benefits are limited to 1/3 of the state average
weekly wage for not more than 200 weeks.

11/ Oregon: Law provides for a payment of $145 for each degree of scheduled injury and $100 for
each degree of unscheduled injury, in monthly payments.

12/ Puerto Rico: r.be manager of the State Insurance Fund determines the excent of an eye disability,
based upon an expert report of an oculist.

13/ Washington: Law provides for payment of fixed sums for specified injuries in weekly, monthly,
or lump sum payments, under certain circumstances.

* Federal Employees’ Compensation Act. Longshore and Harbor Workers’ Compensation Act.

-  3 -



CESAR:  % OF BODY PART IMPAIRMENT X MAXIMUM SCHEDULED AMOUNT =

GRANT:  % OF BODY PART IMPAIRMENT X NUMBER OF MAXIMUM WEEKS X
WORKER'S COMPENSATION RATE (UP  TO MAXIMUM SCHEDULED AMOUNT) =

W e e k s  o f  M a x im u m
B o d y  P a rt C o m p e n s a t io n A m o u n t

Arm ' 280 $59,000
Hand' 212 45,400
Th u m b 1 51 14,000
First Finger1 28 8,700
Second Finger1 18 5,700
Third Finger1 18 4,700
Fourth Finger1 7 2,800
Le g 1 248 54,400
Foot' 173 39,700
Great T o e 1 26 7,200
Other T o e 1 8 3,000
Eye1 140 30,200
Hearing of O ne Ear 52 9,800
Hearing of Both Ears 200 37,800

HCS CSSB 3 2 2  ( L&C )  : % OF BODY PART IMPAIRMENT CONVERTED TO % OF WHOLEMAN
IMPAIRMENT X ADJUSTMENT FACTOR X $ 2 4 0 , 0 0 0  =

% OF ADJUSTMENT % OF ADJUSTMEN1
IMPAIRMENT FACTOR IMPAIRMENT FACTOR

20 0.675
0 - 5 0

21 0.680
6 0.060

22 0.688
7 0.120

23 0.696
8 0.180

24 0.704
9 0.240

25 0.712
10 0.300

26 0.740
11 0.333

27 0.765
12 0.366

28 0.790
13

14

15

16 

17

0.399

0.43?

29

30

0.815

0.840

0.465

0.495

31

32

0.880

3.910

0.540 33 0.940
18

0.585
34 0.970

1 5 i 0.630
35-100 1.000
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Stress on
theJob

It’s h u r t i n g  m o r a l e  a n d  t h e  b o t t o m  line. H o w  c a n  w o r k e r s  a n d  b o s s e s  c o p e ?

F or Robert Hearsch, it was a night­
mare that wouldn’t end. For four 
years Hearsch. had been a success­
ful supervisor for Hughes Aircraft. 
Then General Motors took over the 

company—and his career took a nose dive. 
■As part of the restructuring, he was put in 
charge of buying pens and pencils. He 
found orders backlogged and records in dis­
array. He spent most of his days appeasing 
angry secretaries. He stayed on gamely, 
arriving early, leaving late, working 
through his breaks. But, as Hearsch tells 
the story, things only got worse. His super­
visors hinted that his position might be 
phased out. They ignored his diligence and 
recorded small mistakes into his file. They 
even left him off the guest list for the de­
partment office party.

The pressure took its toll. Hearsch lost 20 
pounds. His marriage hit the skids. He suf­
fered a minor nervous breakdown. The 
strain got to his colleagues as well. One day, 
Hearsch says, a co-worker showe- up at the 
office brandishing a handgun. Hearsch fi­
nally filed a workers’ compensation claim, 
blaming his health and emotional prob­
lems on Hughes. Last week he accepted a 
$20,000 settlement from the 
company, which refuses to com­
ment on the case. The money, 
he says, is small consolation.
"I lost my wife, my house and 
my career."

If the 1970s were the Me 
Delude, the 1980s have been 
the Work Decade. Kids gradu­
ate from college yearning not 
to save the world but to scam­
per up the corporate ladder.
Dress for success is the byword 
of fashion. Even pop culture 
celebrates the work ethic. Af­
ter doing deals all day, where 
do young careerists go? Home 
to watch their TV alter egos 
on shows like "Moonlighting"

and "thirtysomething.” Yet amid the bus­
tle of power breakfasts and Filofax ap­
pointments, there's a dirty little secret in 
the Age of the Office: stress. Our jobs are 
killing us.

For all its action and glamour, today's 
business world has generated corrosive 
ways to wear down bodes and spirits. The 
buzz around the modern water cooler is full 
of anxiety and paranoia. The company is 
downsizing. The bean counters are out to get 
us. The boss has programmed the computers 
to monitor our phone calls. No one can be 
sure when the dreaded takeover will strike. 
A corporate raider has his eye on the f im .  
Pretty soon we'll all be working for the 
Japanese. As the tension mounts, energies 
flag, blood pressures rise and that extra 
drink or two at the end of the day becomes 
more tempting. Across the office floor, feo- 
up workers hide behind closed doors, fur­
tively updating their resumes. . .

Recognize the symptoms? You’ve got a 
lot of company. According to a survey by 
the advertising agency D’Arcy Masius Ben­
ton & Bowles, three-quarters of Americans 
now say their jobs cause them stress. In a 
1985 study by he National Center for
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Robert H e a r s c h
Supervisor

Symptom*: After 
Hughes Aircraft was tak­
en over, he was dem ot­
e d  He suflered a  mild 
nervous breakdown, 
and his m arriage sp lit
Ruponsu: He sought 
therapy, then filed 
a workers’ comp 
claim and finally 
settled for $20,000.

Health Statistics, more than half of the 
40,000 workers surveyed reported experi­
encing "a lot”  or "moderate'' stress in the 
past two weeks. But numbers alone hardly 
tell the story. A Newbury, Mass., gas-sta­
tion attendant does it better. He recalls a 
young professional in a three-piece suit 
who, apparently late for work, came bar­
reling into the station one day recently 
and screeched to a halt at the pump. "Can 
you fill it up?”  the young man yelled fran­
tically. "Can you fill it up NOW?" Asked 
to wait for a minute, the Yuppie pounded 
the steering wheel, yelled that a minute 
wasn’t fast enough and went tearing back 
onto the street. Moments later he was 
back at the pump, having realized he 
couldn't get far on an empty tank. "People 
are so stressed out,”  muttered one observ­
er, "they're just crazy."

N« I m c i  hack’ ten  It’s not just the 
frequency of stress that's increasing; 
it’s the duration. At a time when mergers 
and acquisitions are rampant, executives 
must handle many tasks at once—on 
shorter deadlines. Atlanta therapist Ge­
neva Rowe believes the pace of mod­
em decision making has become so rap­

id that managers don’t have 
enough time to decompress or 
recharge. "Twenty-five years 
ago, we had more intermittei/ 
stress,” Rowe says. "We had 
a chance to bounce back before | 
we encountered another crisis j 
Today, we have chronic, un­
remitting stress. Our bodies 
have eroded.”

Stress is also eroding the bot­
tom line. The toll on corpora­
tions runs from hobbled pro­
ductivity to absenteeism anc 
spiral ing medical costs. While 
exact figures are hard to come 
by, some experts put the overall 
cost to the economy as high as 
$150 billion a year—almost the

40 NEWSWEEK: APRIL 25, 1988 ILLUSTRATIONS BY CARTER GOODRICH



1 •T.
yo1*
*; r
*'Y
tT.

V N W A V A W A V
He rem ains 
the  No. 1 
culprit

citing everything from surly supervisors to the dog,” says Mory Framer, a California 
unsafe offices. Li all, they accounted for 14 psychologist who is an expert on workers’
percent of occupational-disease claims, up comp. "Now if you have a problem at
from less than 5 percent in.1980. In Cali- home, you leave it at home and come in
fomia, where the number of cases has in- and kick your boes.”
crear.eid fivefold since 1980, the complaints Many aggrieved employees are kicking
range from the tragic to the bizarre. A the boes where it hurts most—inthewallet.
female deputy sheriff in the state recently Take the case of Dondi Gonzalez, the man-
claimed chronic psychiatric disability on ager of a Palm Springs, Calif., furniture- 
the ground that her personality wasn’t rental store. As Gonzalez describes it, her
suited for police work. An assistant proba- stress was induced by a hostile supervisor!
tion officer said he suffered acute tension intent on blocking her rise in the company.)
because he could not adjust to interview- While auditing the showroom for the first)
ing angry and emotionally disturbed cli- time in several years, the supervisor gave)
ents. "It used to be that if you were angry her bad marks for a dead cricket she found!
at your boss, you went home and kicked on the floor and blamed her for another!

NEWSWEEK: APRIL 25. 1988 4>l

size of the federal deficit. Dr. Kenneth R. 
Pelletier, a specialist in executive health at 
the University of California, San Francis­
co, notes that many large corporations 
spend more than $200 million a year on 
medical benefits for their employees. The 
surgeon general’s most recent report, 
meanwhile, indicates that two-thirds of all 
illnesses before the age of 65 are prevent­
able. Compared with treating stress, Pelle­
tier says, attempting to prevent it would be 
"relatively speaking, low cost."

Medical bills aren't all that’s worrying 
employers. So are legal costs. Americans 
filed a record number of stress-related 
workers’ compensation claims last year,
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orbing Couples

Both won/ about handling it all
store’s long-distance phone bills. After suf­
fering a mild stroke while on the job, Gon­
zalez filed a workers’ compensation ciaim 
charging that stress contributed to her ill­
ness. More than a year of hearings fol­
lowed, ar.d Gonzalez settled out of court for 
roughly §50,000.

Other frazzled workers take the law into 
their own hands. A Pacific Beli employee in 
Riverside, Calif., recently became so dis­
tressed over the loss of his retirement bene­
fits that he took hostages and destroyed 
§10 million worth of the company’s tele­
phone equipment. An editor for Encyclo­
paedia Britannica in Chicago sought re­
venge for his dismissal by sabotaging the 
company’s computer system and trying to 
rewrite history. Before he was caught, the 
man had substituted the names of Britan­
nica employees for historical figures, and 
Allah for Jesus in numerous passages of 
the encyclopedia.

Cashing h: With billions at stake, compa­
nies are starting to take action. Dozens now 
provide workers with "stress manage­
ment”  programs—help that includes ev­
erything from group counseling to hypno­
sis. A host of entrepreneurs are also 
angling to cash in on the trend. One is 
Theodore Barash, founder of Stresscare, a 
Long Island company that provides cus­
tomized regimens for frayed employees. 
Like a corporate speculator talking abo't 
plastics 20 years ago, Barash predicts bull- 
ishly that "in the next 10 years, stress can 
be a §15 biilion industry."

One reason that both workers and man­
agers are so baffled by stress is that it’s not

always clear what causes it. At one level, 
the phenomenon is purely physiological. 
It’s an outgrowth of what scientists call the 
"fight or flight” response, a primitive re­
flex that prepares humans for conflict. 
When confronted with possible danger—or 
a testy co-worker—the body secretes 
adrenaline and hydrocortisone. The hor­
mones help the body turn off some 
functions—including parts of the immune 
system—and turn on short-term energy re­
serves. In today’s working world, that can 
be a problem. The same mechanism that 
helped cavemen ward off their predators 
interferes when a situation calls for a long, 
sustained response—like putting up with a 
demanding boss. "We’re still carrying the 
same physiology our ancestors had in pre­
historic times," says Dr. Reed Moskowitz, 
medical director of New York University 
Medical Center’s new Stress Disorders 
Medical Services Unit "The problem is 
that it’s the same response that gets trig­
gered in the office, where you can’t reach 
through the phone and strangle the person 
who sets it off.”

Sometimes the reflex can boost pro­
ductivity, even creativity. But it can 
quickly turn counterproductive. In their 
attempt to motivate, companies tread a 
fine line between getting employees’ 
adrenaline flowing and making them 
nervous wrecks. "That’s why you see so 
many people doing a great job at work, 
performing like crazy, but they’re highly 
stressed," says Randall Dunham, a profes­
sor of business at the University of Wis­
consin at Madison.

Fight-or-flight response is 
not the only thing the mod­
ern business world has in 
common with the Cro-Magnon 
era. A study by Stanford 
University researcher Robert 
Sapolsky suggests what many 
employees have always sus­
pected: in dealing with subor­
dinates, bosses act like ba­
boons. Sapolsky studied the 
animals, which live in highly 
structured groups, for clues 
about the nature of hierar­
chies. He found that dominant 
members in a stable hierarchy 
turn stress responses on and 
off faster than lower-ranking 
ones. They also have stronger 
immune systems and safer 
cholesterol levels. Sapolsky's 
conclusion: being on top in the 
pecking order is less stress-pro­
ducing than being at the bot­
tom. Only in unstable hierar­
chies do high-ranking baboons 
have worsz problems than 
their subordinates—a fact to 
which any executive caught in 
a takeover battle could testify-. 

At leastbaboonsonly have to worry about 
animal attacks and where to find the next 
banana. The corporate jungle isn’t so sim­
ple. The trend toward downsizing and re­
structuring has introduced a host of new 
workplace tensions. Atthetopofthelist: job 
insecurity. Witness the case of Wayne 
Pritchard, a 21-year veteran of Meredith 
Corp. in Des Moines, Iowa. Ten months ago 
Pritchard lost his job in a work-force reduc­
tion at Meredith's printing plant. Although 
he sent out 250 resumes and spent eight 
months searching for work, employers re-1 
peatedly rejected him as "overquiified.” 
Then, in February, one day before his 56th 
birthday, Pritchard shot himself through 
the heart. In a suicide note, he blamed Mer­
edith's corporate executives for his plight. 
"He truly loved his job," says Pritchard's 
wife, Deloris. "He thought something like 
this could never happen tohim.”

SJm irfrsr: Even for those whose jobs are 
spared, the tension can be enormous. Th< 
most vehement complaints usuatly in vol v( 
tyrannical bosses. In her new book, "Neve 
Work for a Jerk," Patricia King tells thi 
story of Marlene Miranda, a secretary u 
the treasurer’s department of a large pack 
aged-goods company. A relentless slav 
driver, Miranda’s boss often called her a 
home to dictate reports so she could get t 
work early to type them, King writes. On 
winter night, Miranda was driving her usi 
al route home from work. It was cloudy, an 
the roads were very dark. Miranda sense 
that someone was following her. The c 
overtook her and forced her off the pav 
ment She started to panic. Then she reco
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H o w  t o  T e l l  I f  Y o u ’ r e  S t r e s s e d — A n d  W h a t  t o  D o  A b o u t  I t
O nly recently have consultants and psychologists begun to 

study workplace tension in depth. They’ve discovered the 
most trying professions are those involving danger and ex­
treme pressure—or that carry responsibility without control.

The symptoms of stress have been found to range from fre­
quent illness to nervous tics and mental lapses. The moat 
common tipe for dealing with it focus on relaxation. But 
sometimes the only answer is to fight back—or walk away.

1 0  Tough Jobs
V»V>V»W A V v V < W A V

Inner-city high-school teacher
Police officer
M iner
Air-traffic controller 
M edical in tern  
S tockbroker 
Journalist
C ustom er service/com plain t 
d ep a rtm en t w orker 
W aitress 
S ecretary

Warning Signs
V W W V V W W M W

Intestinal distress 
Rapid pulse 
Frequent illness 
Insom nia 
Persistent fatigue 
Irritability 
Nail biting
Lack of concentration 
Increased pse of alcohol 
and drugs 
Hunger for sw eets

Ways to Cope
VWVS

Maintain a sense of hum or 
Meditate 
Get a massage 
Exercise regularly 
Eat m ore sensibly 
Limit intake of alcohol 
and caffeine
Take refuge in family and  friends 
Delegate responsibility :
Stand up to the boss 
Quit

SOURCES TOR THE 10 TOUGHEST JOBS: THE NATIONAL INSTITUTE ON WORKERS COMPENSATION; AMERICAN U ’ jm V I *  O f  STRESS

nized her boss. When she rolled down her 
window, he barked: "Take a letter.”

It ’s not only neurotic bosses who put 
workers in the pressure cooker. Some­
times it’s the office itself. Poorly designed 
work stations and the trend toward com­
puter monitoring are two growing sources 
of tension. Last year the U.S. Office of 
Technology Assessment estimated that 
computers are being used to keep tabs on 6

T h e  Corporate P a w n
yyVW^vS^/vNSVVVVVVVVS

~ His very  powerlessness 
is a  source of stress

million working Americans. The most om­
inous tactic is to use an employee’s own 
computer to spy on him. Managers meas­
ure productivity by recording the number 
of keystrokes operators make per minute, 
and count breaks by tracking computer 
downtime.

Big Brother’s presence can have devas­
tating effects. In one case, a United Air­
lines flight reservationist claimed she suf­

fered a nervous breakdown 
because of "bathroom-break 
harassment.” She says she was 
permitted only 12 minutes to go 
to the bathroom during each 
seven-and-a-half-hour work pe­
riod. One day, she claims, she 
spent 13 minutes over her allot­
ted time, and a supervisor 
threatened to fire her if she did 
it again. United officials de­
cline to comment on the case 
except to say that bathroom- 
break time is at the discretion 
of supervisors.

When it comes to stress, not 
all jobs are created equal. Just 
ask Eric Proctor. As a Howard 
County, Md., firefighter, Proc­
tor has a window into some of 
life’s most gruesome scenes. In 
August 1986 he was dispatched 
to a head-on auto accident 
where a mother and her seven- 
year-old daughter lay critically 
injured. The two later died. But 
for Proctor the worst was still to 
come. He couldn’t erase the viv­
id images of death from his

mind. He cried. He could not sleep or eat. 
Not until he sought counseling at a stress- 
management program foremergency-serv- 
ices workers did his anguish subside.

Ed Edmondson, a 41-year-old bus driver 
for the Los Angeles Rapid Transit District 
(RTD), was also a victim of posttraumatic 
stress. In his 13-year career, Edmondson 
has endured fare jumpers, rude customers 
and testy supervisors. He has seen bus driv­
ers slapped, stabbed and spit upon. But it 
was an incident three years ago that finally 
caused him to crack. One day in May 1985, 
he noticed a man standing on tiptoe on a 
curb ahead of the bus. An experienced driv­
er, Edmondson slowed down but kept in his 
lane to avoid sideswiping other vehicles. 
Just before the bus reached the corner, 
however, the man suddenly jumped in 
front of it, flinging himself against the 
windshield. In the aftermath of the suicide, 
no driver was sent to relieve him, so he 
continued on his route. For weeks after­
ward, he became increasingly weepy and 
unable to function. Eventually he was ad­
mitted to L.A-’s Barrington Psychiatric 
Center, where he was treated for "post- 
traumatic stress syndrome.” '1 felt like 
somebody put a gun in my hand, pointed it 
at his head and pulled the trigger,”  he says.

Control facttr Psychologists say jobs L'ke 
Edmondson’s—ones that carry a lot of re­
sponsibility but little power—are among 
the most trying. The National Institute on 
Workers Compensation cites secretaries, 
waitresses, office managers and laborers as 
being particularly stressed-out. The Amer­
ican Institute of Stress in Yonkers, N.Y., 
adds police officers, newspaper editors,
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m edical interns and stock bro- f 
kers. R ick  Gilke.y, an associate , 
professor of organizational be­
havior at Em ory  University's 
School of Business Administra- ! 
tion, says studies of race-car 
drivers suggest that control 
may be an even more im portant 
factor than danger when it 
com es to provoking tension.
T h e  studies showed that driv­
ers were most unnerved not 
w hen speeding at 200 miles per 
hour, but during pit stops, 
when the work crew controlled 
things. Th e  same holds true 
o f corporate managers whose 
com panies are being acquired, b h m b  
G ilkey says. W hen a takeover 
robs them  of assurances, it ’s like sending 
them  to the pits.

Tw o  broader types o f workers are espe­
cia lly  vulnerable to stress. One is the older 
m anager who, after years of expecting his 
com pany to look after him, wakes up to find 
tha t it suddenly doesn’t  need h im  anymore. 
A tlan ta  therapist Rowe says the decline in  
corporate loyalty can be stressful in itself. 
A s  the system breaks down, she says, peo­
ple who have devoted their whole lives to a 
firm  are forced to find entirely new identi­
ties. A nother high-stress category is the  
younger, "free agent" manager, or, as A t ­
lanta psychologist Bob Bleke calls it, the 
"corporate vagabond." Well trained and 
upwardly mobile, the free agents go from 
firm to firm, seeking the biggest challenges 
and the highest salaries. But they run the  
risk o f getting caught in a shakeout and

Eric Proctor
Firefighter

JO! IN  FI CARA—NEWSWEEK

Symptoms: High-pres­
sure rescue du ty and  re­
pealed exposure to 
hum an traum a caused 
him to lose his appe­
tite and suffer periodic 
crying episodes.
Response: He enrolled 
in a stress-m anagem ent 
program for emergen- 
cy-service personnel.

I

i

finding themselves w ith little to fall back 
on. Th e y  haven’t had time to lay down roots 

• and have often sacrificed family life to mo­
bility  and ambition. Says Bleke: "It’s quiet 
desperation.”

ITie  trend toward two-career households 
and single-parent families has only com ­
pounded the strain. A fter years of scram ­
bling to launch her own firm, single mother 
Susan Silver o f Alameda, Calif., became an 
anxiety-ridden workaholic. T o  ease the 
strain, she bought a lap-top com puter to use 
away from the office and started unwind­
ing with reading and aerobics. Northwest­
ern U niversity  professor Jeanne Brett and 
her colleague Sara Yogev say women like 
S ilve r are often more able to cope w ith such 
conflicts than their male counterparts. The  
pair recently completed a study o f 86 up­
per-middle-class working couples with 
kids. They  studied the differences in the 
stress levels of men and women when faced 
w ith  the prospect of restructuring their 
jobs to accommodate children. Th e  women 
surveyed cu t down on hours and travel and 
made more sacrifices than their husbands 
but seemed to take the changes in stride. 
T h e  men, on the other hand, made fewer 
changes but had difficulty managing the 
conflict.

E v en  employees who get ahead aren’t 
free from  stress. A ccording to Steven Berg- 
las, a clinical psychologist and author of

Takeover Jitters

They’ve made even CEO's 
unsure of the future

"The Success Syndrome," 
period following a promoi 
can be intensely angst-rid( 
Many driven careerists 
"successful failures" who 
basically unhappy and : 
that achievements only adi 
their sense of burden. T  
tend to have difficulty trans 
ing business success into j 
sonal rewards. One Bos 
workaholic came to Berglas 
cause he regretted sacrifk 
his family for his business 
suggested that he start by go 
to church  with his famii 
Berglas recalis. "But insteai 
sitting in the pew with his w 
he became a deacon. Again, 

had used success to substitute for a pers 
al relationship.”

Can  stress on the job be curtailed bef 
it damages morale and performance? I 
belated scram ble to preserve their m 
precious resource, dozens o f corporatii 
are betting that it can. M any teach strt 
reduction techniques as part of more cc 
prehensive "wellness" programs. T1 
usually consist o f short lectures, offei 
during lu n ch  hours, on how to mainfi 
healthier diets, manage time better a 
stop smoking.

Psychological profile: Most effective p 
grants begin with a "stress audit," desigr 
to identify sources of tension. A t the Ae 
bics C en te r  in Dallas, an organizati 
founded by exercise expert Dr. Kenrn 
Cooper, participants fill out a 12-page p 
chological profile that attempts to isoh 
the causes o f their problems. Among t 
questions: "If I were to disagree with i 
boss, I ’d probably (a) keep it to mysi 
(b) uncertain, (c) come out and say so." ( 
"If I  were called in by my boss, I'd (a) 
afraid I had done something wrong, (b) 
between, (c ) make it a chance to ask i 
som ething I want.”

A fter analyzing the problems, com] 
nies take a variety o f approaches to tat 
ling them. Cambridge Research Lab in R  
ton offers a class in the Oriental art of 1 
ch i to help  its workers blow off steam. T  
Lon g  Island Lighting  Co. spends $200,00 
year for a biofeedback consultant. St 
other firm s have instituted prograi 
aimedi at restoring a sense of control 
employees' lives. Beth Israel Hospital 
Boston has launched a program that alio' 
nurses to ch a rt and monitor patient ca 
themselves, w ithout the constant surve 
lance o f physicians.

Laugh ter can also be a weapon in the w 
against stress. Companies like Manvil 
Corp., Safeway Stores and Northweste: 
Bell Telephone have instituted "humo 
programs to help employees unwin 
Tea ch ing  workers to take their jobs le 
seriously is also a favorite tactic of
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High-Tech Blues
( A V A V W / A V M iVS
Is your com puter 
spying on you?

new breed o f  "stress consultants.” One 
su ch  practitioner is Dr. Steve Allen, physi­
cian  and son o f entertainer Steve Allen, 
who travels th e  country conducting execu­
tive  workshops. In one exercise, he has 
managers juggle brightly colored scarves. 
"In laughter there is healing power," 
A llen  says.

Inevitably, a number o f  enterprising 
com panies are trying to find a market for 
antistress products. Enlighten, an Ann A r ­
bor, Mich.-based computer-so’ftware com ­
pany, has developed a program called 
Chu ck le  Pops to relieve w hat it calls "ter­
m inal boredom.” T h e  software allows users 
of IB M  and IBM-compatible 
com puters to call up a series o f | 
jokes while they work. Biodot 
International of Indianapolis 
has introduced "biodots," tem ­
perature-sensitive adhesive de­
vices that workers can attach to 
the ir  hands to determine their 
stress levels. Th e  1980s equiva­
len t o f mood rings, the dots may 
be far from sophisticated. But 
Biodot officials say they can 
register decreased blood flow 
to the  extrem ities—a com m on 
sign o f tension. Chrysler Corp. 
began distributing the dots this 
year as a way of encouraging its 
employees to participate in 
stress-management courses.

Ju s t  how  well do these programs really 
work? M any  corporations cite figures 
show ing increased productivity. B u t a sur­
vey o f  1,700 companies by the U.S. Depart­
m ent o f  H ea lth  and Hum an Services 
found th a t only 4.2 percent reported re­
duced health-care costs. Some experts at­
tribu te  th e  inconclusive results to the 
haphazard m anner in which most stress- 
m anagem ent programs are selected and 
im plem ented. "If [corporate executives] 
used su ch  bad judgm ent buying type­
w riters," asserts Pelletier o f U C ,  San 
Fra n cisco , "they’d probably never turn 
ou t a le tte r.”

S u s a n  Silver
Real-Estate Broker

Symptoms: After years 
of scram bling to launch 
her own firm, she had 
becom e an anxiety-rid­
den workaholic.
Response: She cut her 
hours, bought a lap-top 
com puter to use away 
from the office and start­
ed unwinding with 
reading and  aerobics.

I Com panies can  do little, experts also 
point out, unless workers are receptive. Dr. 
Herbert Benson, a cardiologist and assist­
ant professor at Harvard Medical School, 
tries to encourage his patients to take 
advantage o f the  programs. He likes to in­
voke w hat’s know n as the Yerkes-Dodson 
law o f job perform ance. Decades ago two 
Harvard professors, Yerkes and Dodson, 
conducted stud ies that showed that stress 
stim ulates p roductivity  up to a p o in t -  
then causes it to fall off rapidly.

It's one th ing  to convince workers that 
stress is harm ful; it's another to help them 
recognize signs in their own behavior. Dr. 
Daniel M acken.acardiologistwhocounse Is 
stress sufferers, uses business terms to 
paint the p icture. H e  compares patients to 
depreciating assets. "If you blow it by con­
tinuing habits tha t are not healthy," he 
says, "you are  becom ing a very expensive 
com m odity to you r corporation.”

’Imagfel’ t8Cto*jo«: F o r  employees who 
want to learn how  to decompress, experts 
recom m end several forms of relief. A llen 
E ik in , program director for Stresscare, 
suggests abdom inal breathing, meditation 
and "imaging” (conjuring  up mental pic­
tures that con vey  warmth, for example). 
H e  also recom m ends "perceptual restruc­
turing"—a fan cy  term  for not sweating 
the small stuff. W hen it  comes to dealing 
with daily obstacles, he says, "we have a 
tendency toward catastrophizing and 
awfulizing.”

How  well workers deal with stress may 
also depend on how honest they are with 
themselves. K a ren  Ivory, a 30-year-old for­
m er T V  producer, has learned the lesson 
only too well. A  natural at herjob, Ivory rose 
quickly through stations in smaller mar­
kets like St. Lo u is  and Philadelphia. Then  
she landed a job  with W C B S -TV  in New 
York. The  w ork wasexciting, butagonizing. 
In the control room during broadcasts, Ivo­
ry was consum ed with fear that a live re­
mote would go dead or a show would run too 
long. Finally, one w inter day in 1986, she 
took charge o f h e r life. She  left New York, 

trading  her network career for 
: a m ore tranquil life in public
! relations at a small Pennsylva-
• nia college. She  may have mas­

tered perhaps the most over­
looked stress-management tool 
o f  all: knowing when to walk 
away. N ot a ll o f us can quit so 
easily. B u t w ith the help o f 
counseling and common sense, 
we can learn when to fight back, 
w hen to walk away from office 
problems—and when not to 
sw eatthesm allstuff.

A k n c t t *  M i l l i e  with 
K a r e n  S p r i n c k n  inChiihicago,

• J eanne  Go rdokiVi Los A ngetes, 
A n d r e w  M u r e  in Atlanta, 

Bob C o h n  in Washington a n d  
Li s a  Dr e w w u / T o d d  B a r b e t t  

in N e w  York
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R e p r e s e n t a t i v e  John Sund 
P .O.  Box V S t a t e  C a p i t o l  J u n e a u ,  A l a s k a  99811

Dear  R e p r e s e n t a t i v e  Sund:
H i l l i m a n  and R o b e r t s o n ,  I n c .  (M&R) was r e t a i n e d  by t h e  House J u d i c i a r y  Commi t t ee  t o  c o nduc t  a n - a n a l v s i s  o f  whe l a t e s - t  •v e r s i o n  o f  S en a t e  B i l l  3 2 2  ( 1 u . ,  as o f  A p r i l  2 0 ,  1 9 8 8 )  and t o  e v a l u a t e  t h e  p o t e n t i a l  Impac t  on w o r k e r s '  c ompens a t i o n  i n s u r -  
ance r a t e s  in A l a s k a .  T h i s  U t t e r  p r e s e n t s  t he  r e s u l t s  o f
o u r  a n a l y e i c .

1.  j i l l M t & d  Tmnact on Cos t  UV f l l S .
We e s t i m a t e  t h a t  t h e^  by s l i g h t l y  more t h an  5%, 
T ab l e  I  be l ow shows

ieV l aw w i l l  r e du c e  b e n e f i t  c o s t s  J a 1 1v e t o  c u r r e n t  b e n e f i t  l e v e l s ,  
l i s  r e d u c t i o n  was e s t i m a t e d .

TABLE 1:  ESTIMATED CHANGE IN BENEFIT COSTS

Tem-

Co s t  unde r  
C u r r e n t  Law

Fa t a l  
3 .  OX

Pe rma ­nenti i t a l

Pe rmanent
-  P a n i a l . , .  Tern-

13 . 4%
o o r a r v  Award 
2 0 . IX 3 0 . IX

p o r a r yT o t a l _  Med i ca l  T o t a l
5 . IX 28 . 3% 1 0 0 . O'

Award
Week l y  B e n e f i t  Maximum
O u t - o f - S t a t e  C l a ima n t s
O v e r a l l  Impact  

(BxCxO)

1.000

0 . 9 9 6

o .m

0 . 9 4 6

1.000

0 . 9 9 9

P.J5J3L

0 . 9 4 9

0 . 8 6 7  1 . 0 0 0

1 . 0 0 0  0 . 9 9 5

1 . 0  00 0 . 9 5A  

0 . 9 5 0  0 . 8 6 7  0 . 9 4 5

1.000

1.000

SL31SL

1.000 

1.000 

1 ̂ P.0 

1.000

Cos t  Under  P r oposed^ Law (AxE) 2 . 8 X  1 2 . 7X 1 9 . IX 2 6 . IX 4 . BX 28 . 3% 93.8'

a *  M f k i i A r a  u f V f r t t h .  yAA . i b t o u ANOlUtS’MIUWAUKSK'MlNNtÂ OUS
FW*NC“ s’""TT,*-w,̂ 'NaT0N*eMS.AITA iOTD 

»AC O »» WOOcmo» H_T><_L*ArsO
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As can be seen on T ab l e  1 ,  o u r  e s t i m a t e s  e x p l i c i t l y  r e c o g n i z e  t h« impact  on c o s t *  n f  t h r e e  p r o v i s i o n s  o f  the p r opo s ed  Taw; i . e . ,
1.  The r e v i s e d  method by whi ch pe rmanen t  p a r t i a l  awardsa r c  t o  be c a l c u l a t e d  u v l n g  I hv  Amer i can Mndl r . al  A s s o c i ­a t i o n  (AMA) d i c * b 1 l 1 t y  g u l d e e  and tho whol e man r nn r pp t . .
2 .  The r e d u c t i o n  o f  t h e  n a x l i um  wee k l y  b e n e f i t  t o  $ 7 0 0 .
3 .  The r e d u c t i o n  .In b e n e f i t s —t o  o u t - o f - s t a t e  c l a i m a n t s  t o  r e c o g n i z e  h i g h e r  l i v i n g  c o s t s  I n  A l a s k a .

I n  a d d i t i o n  t o  t h e s e  t h r e e  " h a r d  d o l l a r "  p r o v i s i o n s ,  we b e l i e v e  t h e r e  a r e  many " s o f t  d o l l a r "  p r o v i s i o n s  o f  t he p r o p o s ed  l aw t h a t  have t h e  p o t e n t i a l  t o  s 1 g n 1 f l c a n t l y  Impact  c o s t s ,  Fo r  examp l e ,  s t r i c t  a d he r e n ce  t o  t h e  l e t t e r  and s p i r i t  o f  t he  a d m i n i s t r a t i v e  p r o v i s i o n s  o f  t h e  p r o p o s e d  l aw.  emphas i s  on 
wo r k p l a c e  s a f e t y ,  s u c c e s s f u l  i mp l eme n t a t i o n  o f  t he " i n d e p e nd e n t  med i ca l  e v a l u a t i o n "  c o n c e p t ,  and e f f e c t i v e  Imp l emen t a t i o n  o f  more s t r i n g e n t  c o n t r o l s  on t h e  v o c a t i o n a l  r e h a b i l i t a t i o n  
p r og r am s h ou l d  r e s u l t  i n a d d i t i o n a l  e f f i c i e n c i e s . On the o t h e r  hand,  t h e r e  a r e  some - aspec t s  o f . t b e  pr oposed l«w__tbat c o u l d  have a n e g a t i v e  Impac t  on c o s t s .  Fo r  exampl e ,  unde rc u r r » n t  l aw many cl aimant . . *  s e t t l e  f o r  a 1 UH-D Sum Wi th a compromi se and r e l e a s e  ag r e emen t .  Under  the p r oposed l aw.  permanent  p a r t i a l  c a s e s  a r e  t o  be a u t o m a t i c a l l y  s e t t l e d  wi t h  a lump sum w i t h o u t  t h e  need f o r  a c omp r on i s e  and r e l e a s e  ag r e emen t .  I t  appea r s  t h a t  unde r  t h e  new law t h e r e  i s  the p o t e n t i a l  f o r  g r e a t e r  f r e q u e n c y  o f  r e o p e n i n g s .
We were a b l e  t o  o b t a i n  d a t a  t o  e s t i m a t e  t he  l i k e l y  magn i t ude  o f  the " ha r d  d o l l a r "  s a v i n g s .  In a d d i t i o n ,  our  Judgment s  o f  t h e s e  s a v i n g s  were I n f l u e n c e d  by p o t e n t i a l  " s o f t  d o l l a r "  s a v i n g s .  However ,  we b e l i e v e  t h e r e  1s the p o t e n t i a l  f o r  
s i g n i f i c a n t  " s o f t  d o l l a r "  s a v i n g s  beyond t hose  a n t i c i p a t e d  in ou r  e s t i m a t e s ,  p r o v l d o d  t h e  p r o p o s ed  r e f o r m s  are f u l l y  and s u c c e s s f u l l y  Imp l emen t ed .

2 .  Impact  on Rat e Lev e l s .
I f  c u r r e n t  r a t e  l e v e l s  a r e  a d e qu a t e ,  we e s t ima t e  t h a t  the p r opos ed  l aw would J u s t i f y  an o v e r a l l  r a t e  r e d u c t i o n  o f  6%. However ,  t h e  f o l l o w i n g  s h o u l d  be r e c o g n i z e d :

1 . o u r  e a r n e r  a n a l y s i s  cunuuc t eu  f u r  Uie Al«aka Depa r tmen t  o f  I n s u r a n c e  I n d i c a t e d  t h a t  c u r r e n t  r a t e  l e v e l s  may be I n a d e q u a t e ; i . e . .  I n s u f f i c i e n t  t o  
s u s t a i n  c o s t s  unde r  t he  c u r r e n t  b e n e f i t  s t r u c t u r e .

2 .  We b e l i e v e  t h a t  t h e r e  I s  a g e n e r a l  p e r c e p t i o n  w i t h i n  t he  I n s u r a n c e  i n d u s t r y  t h a t  t he  c u r r e n t  n t e  l e v e l  1r» 
A l a s k a  1s I n a d e q u a t e .

3 .  Wh i l e  t he  p r op o s ed  l aw w i l l  r e du c e  c o s t s  1n t he  s h o r t  t e rm,  I t  I s  l i k e l y  t h a t  c o s t s  w m  begin to r i s e  aga i n  b e f o r e  t h e  J a n u a r y  1,  1990 r a t e  r e d u c t i o n

M I L L 1 M A N  A  R a f e C W T I O N .  I N C . e O N B U L T I N S  A C T U A R I E S
I
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A Y p l r a t i o n  d a t e ,  due t o  med i c a l  I n f l a t i o n  and the l o n g - t e r m  t r e n d s  t owa r d s  g r e a t e r  b e n e f i t  u t i l i z a t i o n .
The p r o p o s e d  l aw mandates  a t e m p o r a r y  r a t e  r e d u c t i o n  f o r  t h e  p e r i o d  d u l y  1 ,  1988 t h r o ugh  J a n u a r y  1 ,  1990 o f  a t  l e a s t  6%.
I t  I s  no t  c l e a r  t o  us 1 f  t h e  p r o p o s e d  l aw a n t i c i p a t e s  a r a t e
f r e e z e  a t  6% be l ow c u r r e n t  l e v e l s ,  o r  t h a t  any subsequent
r a t t  f i l i n g  must  r e f l e c t  a 6% o f f s e t  t o  r e c o g n i z e  the p r opo s ed  
1 aw.
We wou l d  a d v i s e  s t r o n g l y  a g a i n s t  imp l emen t i ng  a r a t e  f r e e z e  f o r  a number  o f  r e a s o n s :

1 . Gi ven t h o  p e r c e p t i o n  o f  c u r r e n t  r a t e  I nadequacy ,  ar a t e  f r e e z e  may p r e c i p i t a t e  ma r k e t  a v a i l a b i l i t y  p r o b l e m s .
2 .  We b e l i e v e  1 t  i s  in t h e  l o n g - t e r m  I n t e r e s t s  o f  a l l  

p a r t i e s  t h a t  r a t e s  r e f l e c t  co s t s - .  Ma j o r  prob l ems nave d e v e l o p e d  1n s l A l e *  L i n t  have not  Adhered to t h i s  p r i n c i p l e  ( e . g . ,  Ma i n e ) .
3 .  Ra t e  r e v i ew s  w i l l  measu r e  t h e  impac t  o f  i l l  a spec t so f  t h e  p r opo s ed  l aw as a c t u a l  l o s s e s  unde r  the newl aw eme rge .  F r e qu en t  r e v i ew  w i l l  e n a b l e  anyr e q u i r e d  a d j u s tmen t s  t o  r a t e s  and .  i f  n e c e s s a r y ,tft a d m i n i s t r a t i v e  o r p c e d u r e s .  s t a t u t o r y  p r o v i s i o n s ,  e t c . ,  t o  be imp l emented  B e f o r e  a c r i s i s  d e v e l o p s .
4 .  We b e l i e v e  t h e r e  I s  t h e  p o t e n t i a l  f o r  s a v i ng s  s i g n i ­f i c a n t l y  In exces s  o f  6% 1 f  c e r t a i n  o f  the a d m i n i s t r a t i v e  p r o v i s i o n s  o f  t h e  p r opo s ed  l aw

4\ re s u c c e s s f u l l y  and s t r i c t l y  Imp l emen t ed .  I f  such 
s a v i n g s  m a t e r i a l i z e ,  t h e y  s h o u l d  be r e f l e c t e d  in the 
r a t e s  as soon as p o s s i b l e .

We s u gg e s t  t h a t  t he  p r opo s ed  l aw be r e v i s e d  t o  i n c l ud e  an Immed i a t e  r e d u c t i o n  o f  r a t e s  o f  a t  l e a s t  6%, and a p r o v i s i o n  s p e c i f y i n g  t h a t  f u t u r e  rat . *  f i l i n g s  ( e . g . .  a f t e r  December 3 1 ,  1988) '  must  f u l l y  r e f l e c t  t he  impac t  o f  t ne  new l aw.  Th i s  l a t t e r  r e q u i r e m e n t  s h ou l d  n o t  be l i m i t e d  t o  t he  p e r i o d  J u l y  1,  1988  t h r o u g h  J a nu a r y  1 ,  1990n We wou l d  a n t i c i p a t e  t h a t  t ne  o r i g i n a l  e s t im a t e d  Impact  on c o s t s  o f  6% would be g r a d u a l l y  r e v i s e d  1n f u t u r e  r a t e  f i l i n g s  as a c t u a l  d a t a  becomes a v a i l a b l e .
To a s s u r e  t h a t  s ubsequen t  r a t e  f i l i n g s  do f u l l y  r e f l e c t  the 
Impac t  o f  t h o  new l aw,  t he  Depa r tmen t  o f  I n s u r a n c e  may want t o  c o n s i d e r  s p e c i a l  r e p o r t i n g  r e q u i r e m e n t s  and enhanced a c t u a r i a l  a n a l y s e s  p e r t a i n i n g  t o  eme rgence  o f  c o s t s  under  t h e  
new l aw .
We a l s o  n o t e  t h a t  t he  t e rm " r a t e "  used 1n t he  p r oposed law 1s somewhat  amb i guous .  I t  i s  n o t  c l e a r  1 f  the d r a f t e r s  mean t h e  o v e r a l l  S t a t e w i d e  r a t e  l e v e l  o r  t h e  r a t e  cha rged  each i n d i v i d u a l  i n s u r e d .

M I L L I M A N  *  f t O B C R T l O N ,  I N C C O N I U
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3 . E s t ima t e d  Impact  on.  Ba<nf-1.ts
As can be seen on T a b l e  1.  pe rmanent  p a r t i a l  award b e n e f i t s  a r e .  t he  most  a f f e c t e d  by the p r o p o s e d  l aw.
Pe rmanen t  p a r t i a l  award b e n e f i t s  a r e  t y p i c a l l y  pa i d  t o  a p a r t i a l l y  d i s a b l e d  w o r k e r  who has r e c o v e r e d  s u f f i c i e n t l y  to 
r e t u r n  t o  wo r k .  The b e n e f i t  i s  I n t e n d e d  t o  compensate  f o r  l o s s  o f  wor k a b i l i t y  and f u t u r e  e a r n i n g  c a p a c i t y ,  and 1s paid 
1n a d d i t i o n  t o  t emp o r a r y  t o t a l  b e n e f i t s .
E x h i b i t  1 p r o v i d e s  a c ompa r i s on  o f  e s t i m a t e d  b e n e f i t s  under  t h e  c u r r e n t  and t he  p r o p o s ed  l aw f o r  " a v e r a g e "  c a s e s  o f  d i f ­
f e r e n t  I n j u r i e s .

4 . A s s i g n e d , i l l  sk S u r c h a r g e
A l t h o u g h  no t  p a r t  o f  t h e  c u r r e n t  v e r s i o n  o f  S8322 p r o v i d ed  t o  
us f o r  a n a l y s i s ,  we have been p r o v i d e d  wi t h  a p r opos ed  r e v i s i o n  impac t i n g  t he  a s s i g ne d  r i s k  s u r c h a r g e ;  I . e . ,
" ( c )  An i n s u r e r  may n o t  impose a s u r c h a r g e  f o r  a s s i gned  r i s k  p o o l  i n s u r a n c e  u n l e s s  t h e  I n s u r e d  has r e c e i v e d  an e x p e r i e n c e  m o d i f i c a t i o n  d e b i t .  A f t e r  t he  I n su r edhas r e c e i v e d  an e x p e r i e n c e  m o d i f i c a t i o n  d e b i t ,  the i n s u r e d  may impose a s u r c h a r g e  i f  t he  p e r c en t a g e  o f  

t he  s u r c h a r g e  does  not  exceed  t he  p e r c en t a g e  a p p l i e d  as an e x p e r i o n c e  m o d i f i c a t i o n  d e b i t  o r  25 p e r c e n t  o f  the premium d e v e l o p e d  a f t e r  a p p l i c a t i o n  o f  the e x p e r i e n c e  m o d i f i c a t i o n  f a c t o r ,  wit 1 d i e  v« j  1 * l e s s . "
Wh i l e  we have no t  had t ime  t o  r e q u e s t  d a t a  t o  a n a l y z e  t h i s  
p r o p o s a l  1n d e t a i l ,  we have the f o l l o w i n g  c o n s e n t s .
The p r o p o s a l  1s l i k e l y  t o  l e ad  t o  a r e d u c t i o n  o f  premium c o l l e c t e d  f o r  a s s i g n e d  r i s k s .  T h i s  1s because o f  sma l l  r i s k s

n  * w  »• 4 •  ^ 4  4 k  1 •  •  ♦ j*  •  4 ^  «  4  4 ^  1 #4/% m a 4  k  % w a  a  n  a  i i  5c r e d i b l e  e x p e r i e n c e  t o  p r oduce  a h i g h  e x p e r i e n c e  r a t e  mo c a ­
t i o n .  Fo r  t h e s e  r i s k s ,  t he  new l aw  c o u l d  s u b s t a n t i a l l y  r educe t h e  e f f e c t i v e  a s s i g n e d  r i s k  s u r c h a r g e  fruiti the c u r r e n t  v a l u e  
o f  2 0 * .
Any r e d u c t i o n  1n a s s i g n e d  r i s k  p r emiums w i l l  p a r t i a l l y  o f f s e t  t he  i n d i c a t e d  c o s t  s a v i n g s  o f  6 * .  Fo r  ex amp l e ,  assume t h a t  a s s i g n e d  r i s k s  c u r r e n t l y  a c c o u n t  o f  1 5 *  o f  t he  t o t a l  e a r n e d  p r emium.  F u r t h e r  assume t h a t  t he  p r o p o s a l  r educes  the 
e f f e c t i v e  s u r c h a r g e  f r om  20 *  t o  1 5 * .  The r e s u l t i n g  o v e r a l l  s t a t e w i d e  premium w i l l  t hen  be r e du c e d  by about  0 . 6 * .  Thus ,  
o n l y  5 . 4 * ,  r a t h e r  t han 6 * ,  1s a v a i l a b l e  f o r  an o v e r a l l  r a t e  r e d u c t i o n .
I n  any c a s e  1 t  s h o u l d  be r e c o g n i z e d  t h a t  r e d u c t i o n s  In a s s i g n e d  r i s k  premium l e v e l s  can o n l y  be a c comp l i s h ed  at  the e x p en s e  o f  t h e  v o l u n t a r y  ma r ke t .
B e f o r e  ch ang i ng  t n e  a s s i g n e d  r i s k  s u r c h a r g e s  ami r i s k i n g

M IL L IM A N  *  K O I t K T I O N .  IN C . ----------------- C O N * U L T IN C I  A C T U A R I E S
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markwl  d i s l o c a t i o n s ,  we recommend f u r t h e r  s t udy  o f  r e l a t i v e  r a t e  adequacy o f  t h e  a l i g n e d  r i s k  poo l  v e r s u s  t he v o l u n t a r y  ma r k e t .  Th i s  a n a l y s i s  s h o u l d  be ex t ended  t o  I n c l u d e  the 
v a r i o u s  segment s  o r  t h e  a s s i g n e d  r i s k  poo l  I n which p r ob l ems  a r e  p e r c e i v e d  t o  e x i s t  ( e . g . .  sma l l  r i s k s ,  new r i s k s ,  e t c . ) .  We t h e r e f o r e  s u gge s t  p o s t p o n i n g  r e v i s i o n  o f  t he a s s i g n e d  r i s k  s u r c h a r g e  a t  t h i s  t ime .

Me t hodo l o gy
Th i s  a n a l y s i s  1s an e x t e n s i o n  o f  o u r  e a r l i e r  s t udy  f o r  t he A l a s k i  Depa r tmen t  o f  I n s u r a n c e  d e s c r i b e d  i n  ou r  r e p o r t  "Cos t  A n a l y s i s  o f  t h e  A l a s k a  Wo r k e r s '  Compensa t i on  P r og r am"  da t ed  
F e b r u a r y  10 ,  1 9 8 8 .
Our  c o s t  e s t i m a t e s  a r e  based on a mo d i f i e d  v e r s i o n  o f  the model  d e v e l o p e d  by t he  N a t i o n a l  Counc i l  o f  Compensa t i on  i n s u r a n c e  ( N CC I ) .  The NCCI model  was based on both c o u n t r yw i d e  and A l a s k a  d a t a .  We have m o d i f i e d  t h e  model  t o  r e f l e c t  a d d i t i o n a l  l o c a l  A l a s k a  d a t a  a v a i l a b l e  f r om theA l a s k a  Wo r k e r s  Compens a t i o n  I n s u r an c e  Hand l i n g  Sys t em and
a l s o  f r om t h e  NCCI u n i t  s t a t i s t i c a l  p l an  f o r  A l a s k a .
A l l  t he  d a t a  was a c c e p t e d  f o r  a n a l y s i s  w i t h o u t  a u d i t .

V a r i a b i l i t y
The p r o p o s ed  l aw r e p r e s e n t s  a v e r y  s i g n i f i c a n t  r e v i s i o n  t o  t i e  A l a s k a  w o r k e r s  Compensa l l un  p r uy r am.  I t  must be r e c o g n i s e d  t h a t  t h e r e  u  s i g n i f i c a n t  v a r i a b i l i t y  1n anya c t u a r i a l  e s t i m a t e  o f  f u t u r e  wo r k e r s '  c ompensa t i on  c o s t s ,  and 
t h a t  v a r i a t i o n  f r om the  e s t im a t e s  p r e s e n t e d  1n t h i s  r e p o r t  a r e  
l i k e l y .
We wel come t h e  o p p o r t u n i t y  t o  d i s c u s s  t h i s  a n a l y s i s  in 
g r e a t e r  d e t a i l  as t he  need a r i s e s .

S i n c e r e l y ,
/ < r

Michae l  A. McMur ray ,  F . C / A . S . ,  M.A.A.A,

(/TAm O

Mark Crawshaw,  F . C . A . S . ,  M.A.A.A.
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f j l t i  SO A D a t a i  0 4 / 2 5 / 8 8  0 7 i 3 4 i l 4
T l t l t i  A l a s k a  W o r k t r c  C o a o a n a a t i o n

E t t i a a t a d  A v a r a g a  P e r a a n e n t  P a r t i a l  Awarda Undar  C u r r a n t  
U n And Un d t r  SB 3 22  (At  04 A p r i l  2 0 ,  1988

(1 ) (2) (3 ) (4)

T h u a b i

Ind  F i n g a n

Hi d F i n g t r i  

R i n g  F i n g a r i

Litt Flnf»n

B r a a t  T o t i

O t h a r  To e a i  

O t h a r i

8CHEBULED HINOR FF

1 P h a l a n g a  •
2 o r  a o r a  
L o t t  o f  Ut a
1 P h a l a n g a
2 or  a o r a  
L o t s  o f  Ut a  
1 F h i l a n o a
5J U r  m m r m

L o t t  o f  U i t
1 F h a l a n g a
2 or  a o r a  
L o n  o f  Uaa
1 Phalftnga
2 or  a o r a  
l o s s  o t  ua a
1 F h a l a n g a
2 o r  a o r a  
L o i s  of  Ua l  
D i a a a a b a r a a n t  
L o t t  of  Uea 
H o a r i n g i  Ona Ea r  
Ara
Hand
t a t
F o o t
Eya
H a a r l n g i  l o t h  E a r s  

AVERA6E -  ALL INJURIES

E i t i a a t a d E a t l a a t a d
p p  A n a m p p  a m a r a

Undar Undar
A v a r a g a  ’ AHA C u r r a n t P r o p o t t d

X L o t t R a t i n g lAK
m m m m m m

L b n

• • ■ • a *

100 14 . 0 1 8 ,1 3 2 4 2 1 , 4 0 0
100 22.0 1 2 , 4 2 5 2 9 , 7 0 0

25 4 . 0 4 , 1 9 7 5 , 400
100 4 . 0 4 , 5 2 5 8,100
100 1 2 . 5 7 , 4 7 4 14 , 875

32 3 . 2 2 , 95 1 4 , 320
t o o 5 . 0 2, t l B 4 , 7 1 0

»♦• 1 , 3 ** , 033 K , I U S

29 2 . 4 1 , 7 0 5 3 , 240
100 3 . 0 2 , 8 5 3 4 , 030
100 4 . 5 4 , 2 9 4 6 , 0 7 5

31 1. 4 1 , 13 4 2 , 1 4 0
100 1.0 1 , 14 1 1 , 330
100 2 . 5 2 , 0 9 9 3 , 3 7 5

34 0.8 B20 1 , 080
100 4 . 0 4 , 1 4 4 5 , 4 0 0
100 4 . 5 4 , 4 4 0 8 , 7 7 5

24 1 . 4 2 , 2 3 0 2 , 1 4 0
100 O.B 2 , 3 2 8 1 , 080

2? 0.0 754 250
4 2.0 4 , 0 4 4 2 , 7 0 0

13 8.0 1 1 ,9 3 4 1 0 , 8 0 0
13 7 . 0 9 , 0 5 0 9 , 45 0
i t 9 . 0 1 0 , 9 3 7 6 , 730
13 4 . 0 7 , 3 7 8 3 , 4 0 0
15 4 . 0 4 , 8 8 4 5 , 4 0 0
17 4 . 0 1 1 , 1 4 9 8,100

4 4 , 4 9 0 4 6 , 5 1 5
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E x h ib i t  I 
Papa 2 o f  4

F l i t !  8 0 A D a t a i  0 4 / 2 5 / 8 8  07i36i16
T l t l t i  A l a s k a  H o r k t r i  C o a p a m a t i o n

E t t i a a t a d  A v a r a g a  P a r i a n t n t  P a r t i a l  A wa r d t  Undar  C u r r a n t  
LaM And Undar  88 322 (At  Of A p r i l  2 0 ,  1988

1
( 1) (2) (3 ) (4

iiI
E t t i a a t a d E a t i a a t a d• PP Aicard PP Award

Undar Undarj Avara ja ANA Currant r .  upwmij
j UNSCHEDULED HINOR PP X Lo t t R a t i n g L i n Law

Haad 4 4 . 8 N/A 4 6 , 4 8 0
Sack 10 8.0 N/A 10 , 8 0 0
H a r n l a 7 3 . 6 N/A 7 , 5 4 0
Mtart a t t a c k U V. 4 N/A 1 2 , 9 4 0

I Hack 11 8 .1 N/A 1 1 . 8 8 0
H a n t a l 11 a . b N/A 1 1 , 8 8 0
M u l t i p i t  I n j u r i a t 11 8.1 N/A 1 1 , 8 1 0
O t h a r  S t n t r a l 1 6 . 4 N/A 8 , 6 4 0

i AVENAOC • ALL INJURIES f ! 4 , 0 4 V 4 1 0 , 3 7 9
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Exhibi t  1 
Page 3 of 4

F i l n  IDA D l t a i  0 4 / 2 5 / 1 1  o7i34i  14
t  ■ I  Ai •  U * r  I. * r  ■ •  %#« p  m n  » •  V A w n

l a i l t i i t t f  A v t r • § •  P i r a i n i n t  P u l i i l  Ai i a rda  Unfl t r  C u r r a n t  
Lam And Undar  89 522 (Ai Of A p r i l  2 0 ,  19B8

( ! )  (2 )  (5 ) (4)

Avar*9#
SCHEDULED MAJOR PP X Lou t

mmmmm a»

A r a i  Abovt  Elbow 100
l a l OH Elbow 100
L o t a  of  Uaa 53

Hand)  0 1 a a a a b a r a a n t  100
L o t a  of  Uaa 54

Lag i  Abova Knee 100
Balow Knaa 100
Lobb o f  Uaa 53

f o o t i  D i a a a a b a r a a n t  100
L o i a  of  Uaa 51

£ r a i  E n u e l a a t i o n  i oo
L o i a  o f  Uaa IB

O t h a r i  H t a r i n g i  l o t h  E a r t  57

-  ALL INJURIES

E a t i a a t a d E a t i a a t a d
PP Award PP Award

Undar Undar
AHA c u r r a n t r r o p o e a d

R a t i n g
■ ■ ■ ■ A M

Law Law

SB. 5 153,580 4 7 8 , 9 7 5
5 5 . 5 53 ,510 7 4 , 9 2 5
2 5 . 4 42,202 3 4 , 5 4 0
5 4 . 0 41, 710 7 2 , 9 0 0
2 4 . 0 33,411 3 2 , 4 0 0
3 S . 0 47,363 5 1 , 3 0 0
3 2 . 0 49,383 4 3 , 2 0 0
1 4 . 6 38,036 2 2 , 4 8 0
2 8 . 0 34,234 3 7 , 8 0 0
11.2 24, 430 1 5 , 1 2 0
? a . o 2B.13S 3 3 , 4 0 0
1 4 . 8 27,413 2 2 , 4 8 0
20.0 30,233 2 7 , 0 0 0

■ ■ ■ > *•» •••

435,414
■ • • • • ■

9 2 1 , 1 4 7
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exhibit 1 
P age  4 o f  4

f 0A D«t• J 04/25/88 07) 36 i 16
Y i i l t t  A l a a b a  W a r k a r a  C o a p a n a a l i p n

P a H a a t a d  A v a r a g a  P a r a a n a n t  P a r t i a l  Awarda Undar  C u r r . n l  
Law And Undar  I I  122 (Aa Of A p r i l  3 0 ,  1918

(I) 12) (3) (4)

Avtraga
UNSCHEDULED MAJOR PP X l o t i
H a a d  4 4
l a c k  41
H i r n l a  S 3
H i a r t  A t t a c k  46
Ni ck  40
Mant e l  45
M u l t i p l *  I n j u r i i a  47
O t h a r  B t n a r a l  44
AVERAGE -  ALL INJURIES

AKA

Cat  1u t a d  
PP Award 

Undi r  
C u r r a n t

E s t i a a t i d  
PP Award 

Undar
P r o p o t a d

R a t i n g Law Law

1 4 .0 wr a ♦ 4 9 , 1 1 0
4 4 , 2 6 03 2 . 1 N/A

4 2 . 4 N/A 5 7 , 2 4 0
3 6 . B N/A 4 9 , 6 6 0
3 2 . 0 N/A 4 3 , 2 0 0
3 4 . 0 N/A 4 8 , 6 0 0
3 7 . 6 N/A 5 0 , 7 6 0

4 7 , 5 2 03 5 . 2 N/A

6 3 1 , 1 1 3 6 4 6 , 6 3 3
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Members o f  th e  House J u d i c i a r y  Com m ittee ;

As you know th e  house L a b o r  & Commerce Com m ittee r e c e n t l y  paused 
t h e i r  v e r s i o n  o f  th e  w o rk e rs  co m p ensat io n  re fo rm  p a c k a g e . A lth o u g h  
the  l a b o r  management t a s k  f o r c e  t h a t  made most o f  th e  recom m endations 
e n d o rs e s  th e  b u lk  o f  th e  l e g i s l a t i o n ,  we s t r o n g l y  f e e l  t h e r e  now 
e x i s t s  some s i g n i f i c a n t  l i m i t a t i o n s  and d e f i c i e n c i e s  i n  th e  
l e g i s l a t i o n  i n  th e  form i t  now t a k e s .  We would l i k e  to  a d d re s s  th o se  
w ith  yo u  and a s k  t h a t  you s t r o n g ly  c o n s id e r  c u r in g  th e  p ro b le m s .

Our f i r s t  co n c e rn  i s  w i th  S e c . 2 2 1 .8 9 .0 1 5 .  T h i s  s e c t i o n  a t te m p ts  to  
g iv e  b e n e f i t  t o  th o s e  who have s a f e t y  program s i n  p l a c e .  We f e e l  
t h i s  i s  an a d m ira b le  id e a ,  b u t t h a t  t h e  l e g i s l a t i o n  as  c u r r e n t l y  
d r a f t e d ,  w i l l  have l i t t l e  o r  no r e a l  e f f e c t .  F o r  t h i s  program to  
work , i t  w i l l  r e q u i r e  t h a t  e v e ry  em p lo ye r  lo o k in g  f o r  s a v in g s  have a 
s a f e t y  i n s p e c t i o n ,  e v e r y  y e a r .  T h is  i s  l i k e l y  to  be v e r y  e x p e n s iv e ,  
and w o n ' t  n e c e s s a r i l y  i n s u r e  low i n j u r y  r a t e s .  F o r t u n a t e l y  t h e r e  
a l r e a d y  e x i s t s  i n c e n t i v e s  f o r  em p lo ye rs  n o t  i n  th e  a s s ig n e d  r i s k  p oo l 
to  p r o v id e  s a f e  work p la c e s  as  s a f e t y  r a c t i c e s  u l t i m a t e l y  re d u ce  
c o s t s  and t h e r e f o r e  premium r a t e s .  £ t h o s e s  in  th e  a s s ig n e d  r i s k  
pool h o w e v e r ,  t h a t  l o g i c a l  system  b re a k e s  down. We would recommend 
to  th e  com mitee t h a t  th e y  s t r o n g ly  c o n s id e r  p la c in g  p a r t i c i p a n t s  in  
the  a s s ig n e d  r i s k  poo l i n t o  one o f  two p r i c i n g  c a t e g o r i e s .  Those 
f i r s t  e n t e r in g  th e  p o o l would be ch a rg e d  a c c o r d in g  to  a p p r o p r ia t e  
i n d u s t r y  h ig h e r  r i s k  r a t e s .  However, a f t e r  t h r e e  y e a r s  o f  
e x p e r i e n c e ,  em p lo ye r premium ch a rg es  s h o u ld  be m o d if ie d  to  r e f l e c t  
t h e i r  own h i s t o r y  o f  i n j u r i e s .  U n sa fe  em p lo ye r r a t e s  would go up , 
and s a f e  em p loyer r a t e s  would go down.

We a r e  most co n ce rn ed  about changes t o  S e c t io n  18 2 3 .3 0 .0 9 5  ( k )  as  i t  
c o r r u p t s  o u r  a t te m p ts  t o  i n s t a l l  an e f f e c t i v e  IME p ro c e s s  t h a t  
r e s u l t s  i n  an in fo rm ed  board  making in fo rm e d  d e c i s i o n s .  We f e e l  i t  
i s  c r i t i c a l  t h a t  th e  board  have wide l a t i t u d e  i n  o b t a in in g  o u t s id e  
e x p e r t i s e  .̂n c r i t i c a l  m e d ic a l  i n f o r m a t io n .  T h i s  s e c t i o n ,  as  passed  
by L a b o r  & Commerce in  an a tte m p t to s a t i s f y  th e  c h i r o p r a c t i c  
com m unity , r e q u i r e s  t h a t  th e  boards ch o se n  IME be o f  th e  same 
s p e c i a l t y  as th e  a t t e n d in g  p h y s i c ia n  u n l e s s  th e  board u n an im o u s ly  
d e te rm in e s  o t h e r w i s e .  T h e re  a re  s e v e r a l  s i g i n i f i c a n t  p rob lem s t h a t  
a re  i n h e r e n t  w ith  t h i s  a p p ro a c h . F i r s t  o f  a l l  th e  b o a rd , g e n e r a l l y  
a l l  b e in g  n o n -m e d ica l  p r o f e s s i o n a l s ,  o f t e n  a s k s  t h a t  a p a n e l o f  
e x p e r t s  o f  v a r i e d  p r o f e s s i o n s ,  in c lu d in g  m e d ic a l  d o c t o r s ,  o r th o p e d ic  
s u rg e o n s ,  p s y c h i a t r i s t s ,  c h i r o p r a c t o r s ,  e t c . ,  c o u n s e l  them on th e  
p h y s i c a l  and m en ta l s t a t u s  o f  i n d i v i d u a l s .  L i m i t i n g  them to  o n ly  
s p e c i a l t i e s  o f  th e  a t t e n d in g  p h y s i c ia n  g r e a t l y  l i m i t s  t h e i r  a b i l i t y  
to  g a in  th e  w id e s t  p o s s ib l e  p e r s p e c t i v e  in  rnakina d e c i s io n s  in  
c o m p l ic a te d  a r e a s  o u t s id e  o f  t h e i r  own e x p e r t i s e .  The Lab o r & 
Commerce app ro ach  would s u g g e s t  t h a t  l e s s  in f o r m a t io n  i s  b e t t e r  th an  
more. We know how t h i s  would d i r e c t l y  b e n e f i t  i n d i v i d u a l  m e d ic a l  
p r o v i d e r s ,  bu t we d o n ' t  se e  how t h i s  c o u ld  p o s s ib l y  be to  th e  b e n e f i t ,  
o f  th e  i n j u r e d  w o rk e r .

S e c o n d ly ,  f o r  anyone f a m i l i a r  w ith  p r o f e s s i o n a l  p e o p le ,  t h e r e  i s  a 
r e lu c t a n c e  to  c h a l le n g e  b ro t h e r  p r o f e s s i o n a l s .  By l i m i t i n g  o n ly  to



an a t t e n d in g  p h y s i c i a n s  s p e c i a l t y  n e g a te s  a l a r g e  p o r t io n  o f  th e  
e f f e c t i v e  r e v ie w  p ro c e s s  th e  t a s k  f o r c e  had in  m ind . We a l l  f e l t  
s t r o n g l y  t h a t  a m e d ic a l  p r o v id e r  would t a k e  g r e a t e r  c a r e  i n  
e v a lu a t in g  a p a t i e n t s  needs i f  th e y  knew t h e r e  was th e  p o t e n t i a l  f o r  
s c r u t i n y  down th e  ro ad  by a non " c lu b "  member. I t  was f e l t  th e  board  
needed th e  f l e x i b i l i t y  to  s e l e c t ,  on a c a s e  by c a s e  b a s i s ,  th e  
p r o f e s s i o n ,  o r  p r o f e s s i o n s ,  i t  f e l t  i t  needed h e lp  from in  o rd e r  to  
make in fo rm e d  d e c i s i o n s .  Our app ro ach  does n o t  l i m i t  th e  board  from 
u s in g  th e  same p r o f e s s io n  as  th e  a t t e n d in g  p h y s i c i a n  f o r  i t s  IM E, i t  
j u s t  expands i t .  The c r i t i c a l  t h in g  to  remember about th e  IME 
p ro c e s s  as  e n v is io n e d  by th e  t a s k  f o r c e  was t h a t  th e  IME would o n ly  
a d v i s e  on th e  p h y s i c a l  and m enta l c o n d i t io n  o f  a p a t i e n t ,  and th e  
a p p r o p r ia t e  m e d ic a l  t re a tm e n t  to  be p e r s u e d .  I t  i s  no t th e  b o ard s  
r e s p o n s i b i l i t y  to  admonish a m e d ic a l  p r o v id e r  f o r  a p r i o r  c o u r s e  o f  
t r e a t m e n t .

F i n a l l y  i t  seems odd to  us t h a t  i f  th e  La b o r  & Commerce Comm ittee 
f e l t  t h a t  th e  a t t e n d in g  p h y s i c i a n  sh o u ld  be p r o t e c t e d  from o u t s id e  
s c r u t i n y ,  w h ich  we t h in k  i s  o f f  th e  mark from th e  i s s u e  a t  hand , t h a t  
i t  do so  by r e q u i r i n g  a unanimous v o te  on b e h a l f  o f  th e  board to  
change p r o f e s s i o n s .  F i r s t  i t  p o in t s  t o  a w eakness  c e r t a i n  
p r o f e s s io n s  must f e e l  about t h e i r  own p o s i t i o n s  i f  th e y  need a 
unanimous v o te  to  a l lo w  f o r  o b j e c t i v e  r e v ie w .  S e c o n d ly ,  and p e rh ap s  
a b i t  p h i l o s o p h i c a l l y ,  i f  you t h in k  o f  i t ,  where e l s e  i n  our 
dem ocracy do we r e q u i r e  a unaminous v o t e ,  w i th  no o p p o rtu n u ty  f o r  
c h a l l e n g e .  Koc i n  making changes to  o u r c o n s t i t u t i o n ,  n o t  i n  s e t t i n g  
d e a th  a s  th e  p e n a l t y  f o r  c e r t a i n  c r im e s ,  not even  in  go ing  to  w a r .
Not i n  a n y th in g  but w h e th e r  a w o rk e rs  co m p en sa t io n  board  in  A la s k a  
has th e  a u t h o r i t y  to  expand th e  scope o f  in f o r m a t io n  i t  has a v a i l a b l e  
to  i t  i n  t r y i n g  to  make i ' s  d e t e r m in a t io n s ,  i f  th e  House La b o r  & 
Commerce com m ittee  has i t s  way. We would s t r o n g l y  recommend t h a t  
c o n s id e r a t i o n  be g iv e n  to  ch an g in g  th e  lan g u ag e  so t h a t  i t  i s  
c o n s i t a n t  w ith  th e  S e n a te  v e r s io n  o f  th e  b i l l .

I  would l i k e  to  make one b r i e f  comment about c h a rg e s  by some t h a t  
t h i s  b i l l  d r a s t i c a l l y  l i m i t s  th e  f r e q u e n c y  and le n g h th  o f  m e d ic a l  
c a r e .  L e t  me make a c a t e g o r i c a l  and d e f i n i t i v e  s ta te m e n t  i n  o rd e r  to  
s e t  a t  r e s t  many f e a r s  b ro u g h t about by a l l  s o r t s  o f  s c a r e  t a c t i c  
m i s in f o r m a t io n .  SB322 r e q u i r e s  th e  em p lo yer to  p ro v id e  co m p le te  
l i f e t i m e  m e d ic a l  c a r e  to  an i n j u r e d  w o rke r  f o r  a s  lo n g  as  t h a t  c a r e  
p rom otes r e c o v e r y ,  w h a te v e r  th e  f r e q u e n c y .

A n o th e r a re a  management has a problem i n  i s  s e c t i o n  2 7 , 23.30.155(m). 
I t  r e q u i r e s  a d d i t i o n a l  in f o r m a t io n  r e g a r d in g  th e  c o s t  o f  w o rk e rs  
c o m p e n sa t io n . We do no t g e n e r a l l y  have a problem  w ith  t h i s  s e c t i o n  
e x c e p t  when i t  comes to  d e fe n s e  a t t o r n e y  f e e s  and e x p e n s e s .  A l l  th e  
o t h e r  in f o r m a t io n  i s  p e r t i n e n t  to  d e te rm in in g  th e  c o s t  e f f e c t i v e n e s s  
o f  th e  s y s te m . I t  seems h ig h l y  in a p p r o p r ia t e  thouqh to  r e q u i r e  th e  
r e p o r t in g  o f  d e fe n s e  c o s t s .  The re a so n  c l a im a n t  c o s t s  a re  g a th e re d  
i s  b ecau se  someone o th e r  than th e  c la im a n t  pays  f o r  them . We sh o u ld  
no t g i v e  a b la n k  ch e ck  t o  anyone to  3pend somebody e l s e s  money. 
H ow ever, s i n c e  in  most c a s e s  th e  burdon o f  p ro o f  l i e s  w ith  the  
d e fe n d e n t ,  th e  g r e a t e s t  l e g a l  c o s t s  a re  u s u a l l y  in c u r r e d  by th e  
d e fe n d e n t s .  I t  seems to  us an ominous t h r e a t  to  s u g g e s t  t h a t  t h e r e  
be l i m i t s  o r  s ta n d a r d s  on how much someone can spend in  t h e i r  own 
d e fe n s e .  T h i s  i s  n o t  to  sa y  t h a t  ab u ses  i n  f r i v o l i t y  sh o u ld  no t 1 e



s c r u t i n i s e d  and d e a l t  w i th  a c c o r d i n g l y .  H ow ever, f o r  exam ple  a f i r m  
may d e c id e  to  spend hundreds o f  th o u sa n d s  o f  d o l l a r s  to  de fend  a c a s e  
i t  v ie w s  a s  p re c e d e n t  s e t t i n g  i n  w h ich  a l o s s  c o u ld  u l t i m a t e l y  c o s t  
m i l l i o n s  o f  d o l l a r s .  We b e l i e v e  t h i s  s p e c i f i c  la n g u a g e  g e t s  o f f  th e  
mark o f  what i s  t r u l y  im p o r ta n t  and a p p r o p r i a t e .  We would recommend 
d e l e t in g  th e  la n g u a g e  r e g a r d in g  l e g a l  and l i t i g a t i o n  c o s t s  a s  th e y  
would a p p ly  to  e m p lo y e rs  o r  i n s u r e r s .

I  know some o f  you have  some th o u g h ts  abou t how s t r i c t  th e  m e n ta l 
s t r e s s  s e c t i o n  o f  th e  b i l l  i s .  L e t  me f i r s t  s a y  t h a t  t h i s  ominous 
and f r i g h t e n i n g  c o s t  e lem en t  has  th e  p o t e n t i a l  o f  m aking o u r c u r r e n t  
c r i s i s  lo o k  c h e a p . Not d e a l in g  w ith  t h i s  a re a  a t  t h i 3  t im e ,  g iv e n  
th e  t r e n d  o f  what i s  happen ing  a c r o s s  th e  c o u n t r y ,  would be l i k e  
w is h in g  away th e  ozone d e p le t io n  p ro b le m . The t a s k  f o r c e  f e l t  t h a t  
i n  o r d e r  to  be a b le  to  g u a ra n te e  th e  o t h e r  b e n e f i t s  we a l l  f e l t  were 
so  im p o r ta n t  to  m a in t a in ,  we had to  c l e a r l y  d e f in e  f o r  th e  c o u r t s  how 
s t r e s s  c o u ld  be a d d re s se d  f a i r l y  and a f f o r d a b l y .  Both  la b o r  and 
management f e e l  t h a t  th e  b i l l  f a i r l y  and a p p r o p r i a t e l y  com pensates  
f o r  u n u s u a l  work r e l a t e d  s t r e s s .

F i n a l l y ,  t h e r e  i s  one more change to  th e  b i l l  t h a t  may need to  be 
a d d re s s e d .  I t  i n v o l v e s  th e  c o s t  o f  Perm anent P a r t i a l  D i s a b i l i t y  
p aym en ts . The s e t  o f  g o a ls  o u t l in e d  by th e  t a s k  f o r c e  when i t  
c r a f t e d  t h i s  s e c t i o n  o f  th e  p ro p o s a l  was to  b re a k  even  on th e  c o s t  o f  
PPD p aym en ts , and to  s h i f t  th e  paym ents somewhat from  th e  l e a s t  to  
th e  most i n j u r e d  w o r k e r s ,  w h i l e  n o t  a f f e c t i n g  th e  lo w e r  l e v e l s  too  
n e g a t i v e l y .  We th o u g h t  we had a c c o m p l ish e d  th o s e  g o a l s .  I t  a p p e a rs  
now however t h a t  we went too  f a r .  In  o th e rw o rd s  by r a i s i n g  th e  
maximum b e n e f i t  from $ 5 0 ,0 0 0  to  $ 2 4 0 ,0 0 0 ,  we wound up r a i s i n g  th e  
c o s t  o f  th e  PPD s e c t i o n  s i g n i g i c a n t l y , and lo w e r in g  th e  low i n j u r y  
b e n e f i t s  too  much. I t  i s  o b v io u s  t h a t  an a d ju s tm e n t  w i l l  have  to be 
made h e re  i f  we a r e  to  go to  th e  w ho le  man c o n c e p t  t h a t  th e  t a s k  
f o r c e  has embraced a s  a more p r o g r e s s i v e  a p p ro a c h . I f  we c a n ' t  come 
to  te rm s  on a new f o r m u la ,  we may have to  abandon o u r  hopes o f  
s o l v in g  th e  PPD p ro b lem s t h i s  y e a r .  M i l l im a n  & R o b e rtso n  has  been 
r e t a in e d  to  d e v e lo p  and c o s t  o u t  a new f o r m u l a t io n ,  and we hope to  
have a f i x  to  t h i s  prob lem  i n  a day o r  tw o .

I  d o n ' t  have to  rem ind  you t h a t  we a r e  c u r r e n t l y  i n  a c o s t  c r i s i s .
The p u rp o se  o f  th e  Labor-M anagem ent T a s k  F o r c e  on W o rk e rs '  
Com pensa iton  was to  f i n d  a way to  c u t  c o s t s  i n  a way t h a t  re m a in s  
f a i r  to  th e  i n j u r e d  w o rk e r ,  and prom otes r e c o v e r y .  Assum ing we 
r e s o l v e  th e  i s s u e  I  m en t io n ed , we b e l i e v e  we have a c c o m p l ish e d  t h a t .  
The Lab o r & Commerce b i l l ,  a lo n g  w ith  th e  chang es  I  have  recommended, 
w i l l  g e t  th e  b i l l  back  i n t o  a b a la n c e  t h a t  most th o u g h t  was not 
p o s s ib l e  to  a c c o m p l is h .

%

Thank you f o r  th e  o p p o r t u n i t y  to  p r e s e n t  our v ie w s .

Dav id  G o t t s t e i n



P u r s u a n t  t o  R e p .  N a v a r r e ' s  r e q u e s t ,  t h e  f o l l o w i n g  is a writft 

s u b m i s s i o n  o f  m y  p u b l i c  t e s t i m o n y  o f f e r e d  b y  t e l e c o n f e r e n c e  L' 
M a r c h  2 4 ,  1 9 8 8 ,  r e g a r d i n g  S B  3 2 2 .

A s  s e t  o u t  in S e c t i o n  1 ( a ) ,  L e g i s l a t i v e  I n t e n t ,  t h i s  

p r o p o s e d  b i l l  is i n t e r p r e t e d  t o  a s s u r e  q u i c k ,  e f f i c i e n t ,  f a i r ,  a n d  

p r e d i c t a b l e  d e l i v e r y  o f  b e n e f i t s  t o  t h e  w o r k e r  a t  a r e a s o n a b l e  

c o s t .  S e c t i o n  1 ( b )  d e c l a r e s  w o r k e r s  c o m p e n s a t i o n  l a w s  m u s t  n o t  be 

c o n s t r u e d  b y  t h e  c o u r t s  in F A V O R  ( e m p h a s i s  a d d e d )  o f  a n y  p a r t y .

T h e r e  is a r e c o g n i z e d  p r o b l e m  w i t h  t h e  e x i s t i n g  w o r k e r s '  

c o m p e n s a t i o n  l a w ,  a n d  e v e r y o n e  s e e m s  a n x i o u s  t o  d o  s o m e t h i n g  a b o u t  

it. H o w e v e r ,  t h e  d e c i s i o n  s h o u l d  b e  b a s e d  o n  i n f o r m e d  a n d  c o m p l e t e  

k n o w l e d g e  a n d  I f e e l  t h e  L e g i s l a t u r e  is n o t  s o  c o m p l e t e l y  i n f o r m e d  

o f  a l l  f a c t s  a n d  in t h e i r  z e a l  t o  r e s o l v e  t h e  p r o b l e m ,  t h e y  w i l l  

s a t i s f y  t h e  " q u i c k "  p a r t  o f  t h e  L e g i s l a t i v e  i n t e n t ,  b u t  t h e  

l e g i s l a t i o n ,  if p a s s e d ,  w i l l  n o t  b e  " f a i r " .  E f f i c i e n c y  is 

a p p a r e n t l y  t h e  s t r e a m l i n i n g  o f  o v e r a l l  p r o c e d u r e .  F a i r n e s s ,  

h o w e v e r ,  is a n o t h e r  m a t t e r ,  a n d  w i t h o u t  f a i r n e s s ,  y o u r  

p r e d i c t a b i l i t y  w i l l  b e  w r o n g .

S e c t i o n  1 ( b )  in e s s e n c e  a l s o  s a y s ,  t h e  l a w s  m u s t  n o t  b e  

c o n s t r u e d  b y  t h e  c o u r t s  in D i s f a v o r  o f  a n y  p a r t y ;  it t h e r e f o r e  is  a 

m a t t e r  o f  e q u i t y  a n d  e q u a l i t y .  If y o u  f a i l  t o  p r o v i d e  e q u a l i t y ,  y o u  

w i l l  b e  p r a c t i c i n g  d i s c r i m i n a t i o n .

C a s e  i n  p o i n t .  S e c t i o n  1 4 ( c ) ,  l i n e s  1 6  t h r o u g h  27 

( A S  2 3 . 3 0 . 0 9 5 ( c ) )  h a s  w r i t t e n  i n t o  it i n e q u a l i t y ,  i n e q u i t y  a n d  is 

d i s c r i m i n a t o r y  b y  c o n t e n t  a g a i n s t  b o t h  t h e  i n j u r e d  w o r k e r  a n d  

C h i r o p r a c t i c  p h y s i c i a n s .

C h i r o p r a c t i c  m a n a g e m e n t  o f  s p i n a l  i n j u r y  b y  i t s  n a t u r e  

r e q u i r e s  t h e  p a t i e n t  t o  s u b m i t  t o  a p r o g r a m  o f  t r e a t m e n t  w h i c h  c a l l s  

f o r  b o t h  r e p e t i t i v e n e s s  a n d  t i m e  t o  t r e a t ,  s t a b i l i z e  a n d  r e t u r n  t h e  

P a g e  1 o f  9
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worker to pre- in ju ry status, giving some as su ra nce that the worker 

does not have to fear re-involvement. Doctors of C h i r op r ac t ic  do 

not d i sp en se drugs and Chi ro pr ac tors do not pe rform irreversible 

spinal surge ries which are both very expensi ve  to the pro g ra m  and 

fail with great regularity and in the process con tr ibutes greatly to 

the costs of te mporary total and pe rmanent partial disabilities.

Stat istical information which has been compiled which 

co mpares the ef f e ct i ve n es s and cost of C h i r o p r a c t i c  manag em ent when 

co mpared to medica l m an agement  of similar wo rk er's back injuries, 

cl early shows that workers' d is a bi l it y time, co mp e ns a ta bl e  time loss 

and overall treatment costs were half of that of the medical 

p r a c t i t i o n e r s .

This information is and has been, di sregarded by 

insu rance und erwriters, the WCCA, and apparently, the Leg islature 

thus far. It is readily available from the offering authorities, 

the De pa rt me n t of Labor and Industries or D ep ar t me n t of Worker's 

C o m p e n s a t i o n  in the States of Oregon, California, Montana,

W iscons in , Florida, and Kansas.

C h i r o p r a c t i c  care is simply more ef fe ct ive and less 

costly than any a l terna ti ve  mode of treat ment for spinal injury and 

I am c er t ai nl y in o pp ositio n and resistant to any change which would 

lessen the o pp or t u n i t y  for the injured worker get well quicker, to 

save the State money, and to allow the practice of Chir op ra ctic to 

fun ction and pr ov i de  its services unimpeded.

P a g e  2 o f  9
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The premise of reducing the potential fr eq uency of 

C h i r o p r a c t i c  treatments to 20  in the first 60 days may sound 

a p p e al i ng  and maybe perceived as a way to reduce the overall 

expend it ure, but in fact will ill serve the injured worker and puts 

co nstra in ts  on one type of primary health care provider - 

s p e c i f i c a l l y  C h i r o p r a c t i c  - without stating so and witho ut  placing 

similar restraints on other primary health care providers.

Whatever the frequency of treatment, it should be 

determ i ne d  by the physician of record - in this case the

Ch ir op r ac t or . It may well be less than 20 visits in 60 days, but

may just as well be more than 20. This is determined by a

c om b in a t i o n  of factors, the severity of the injury, av a il ab ility of

the pa ti ent for care and the patient's response to care.

I t  is k n o w n  f a c t  t h a t  t h e  m a j o r i t y  o f  c a r e  is c o n d e n s e d  

a n d  p r o v i d e d  w i t h i n  t h e  f i r s t  6 0 - 9 0  d a y  p e r i o d ,  w h e n  t h e  p a t i e n t ' s  

s y m p t o m s  a r e  a t  t h e i r  w o r s t .

D u r i n g  m y  t w o  t e r m s  a s  P r e s i d e n t  o f  t h e  A l a s k a  

C h i r o p r a c t i c  S o c i e t y  a n d  t w i c e  C h a i r m a n  o f  t h e  P e e r  R e v i e w  

C o m m i t t e e ,  t h e  q u e s t i o n  o f  o v e r - u t i l i z a t i o n  o f  c a r e  o r  a b u s e  s e l d o m  

p r e s e n t e d  i t s e l f .  D u r i n g  t h i s  t i m e ,  I t e s t i f i e d  b e f o r e  t h e  W . C .  

B o a r d  a n d  m e e t  o n  o c c a s i o n  w i t h  t h e  W C C A .  W h i l e  i n  t e s t i m o n y  b e f o r e  

t h e  W C  B o a r d ,  it w a s  f i r s t  b r o u g h t  t o  m y  a t t e n t i o n  c o n c e r n i n g  

u t i l i z a t i o n  a b u s e  i n  t h a t  a C h i r o p r a c t o r  h a d  r e n d e r e d  3 9 0  t r e a t m e n t s  

i n  a t w o - y e a r  p e r i o d  o f  t i m e .  A l s o  d u r i n g  t h i s  p r e s e n t a t i o n ,  it w a s
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noted that there were abuses in 2%-3% of all claims treated by 

Chiropractors.

Very recently, a speaker for the current WCCA and

contributor and promoter of the current legislative changes told me

he was shown by a past WC Board member a case in which a 

Chiropractor had billed for 400 treatments in a two-year period of 

time. I suggest that both examples were one in the same. Perhaps 

you have been made aware of this one example, also.

On the positive side, 97% to 98% of all claims filed by 

all Chiropractors were deemed non-abusive. If the non-abusive cases 

were broken down, I believe you would find that in the majority of 

cases there were in excess of twenty treatments rendered in the 

first sixty days. Therefore, the concept of forcing Chiropractors 

to render less service when the injured worker'most needs treatment,

is unfair to the patient population and inequitable to the injured

worker and compromises the Chiropractor's authority to render 

services to match the injury in most cases.

I do not condone abuses or excessive treatments as it 

would apply to any Chiropractor or any other healing discipline, but 

to put the example being touted into perspective, 400 treatments x 

$30.00 per treatment is equal to $12,000 or the equivalent of one 

back surgery.

I am hopeful that you will look long and hard at the 

facts before you support the proposed changes in this Section.
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Section 15(e), line 3, ’ Ine 6-14, page 16 (AS 

23.30.095(e).

The issue of IME's has long been a concern of all parties 

involved with workers' compensation cases.

There are basically five specialties who treat back 

injuries. Four are medically-orientated: orthopedists, 

neurologists, osteopaths, and psychiatrists/psychologists, and then 

there are Chiropractors.

The patient, however, may enter the system by first 

visiting his/her general medical practitioner, who may initiate 

conservative care in the form of medication and bedrest for 

symptomatic palliative care and/or refer the patient to one of the 

specialties.

It is a known fact, no natter how unfortunate, that 

legislators, the public, and medical providers do not understand 

exactly what it is .hat Chiropractors do, nor why they do what they 

do, and why they are successful at what they do. This is
t

particularly true of the medical physicians and, apparently, the 

insurance companies. They do not want to recognize the Chiropractic 

profession and have advertised their opinions over the years to 

anyone they felt they could influence. The medical profession has 

been caught in their efforts to influence others and has 

successfully been sued in the Seventh Circuit Court of Appeals in 

Chicago and found guilty of anti-trust and restraint of trade for 

amongst other things, opinion peddling by making false and
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malicious statements to influence public opinion about the 

Chiropractic profession, its abilities, and its effectiveness of 

treatment and professional education.

I bring this into my testimony at this point to 

illustrate that unless you have had the benefit of a first-hand 

experience with a Chiropractor, your opinion, like those of your 

colleagues and those of the authors of this proposed legislation, is 

based on acquired opinion, rather than acquired knowledge.

I was glad to see the clarification of the language which 

exposes the term "employer" to reveal that the employer is really 

the insurance underwriter or insurance adjustor, those entities 

whose business it is to protect the premiums paid by the real

employers and that it is they who request the IME.
\

So when the adjustor requests an IME, they are 

hypothetically doing so to acquire a truly independent evaluation of 

the current status of the injured worker. That in itself is fine, 

but here lies the fallacy of the II1E concerning patients of 

Chiropractic. The standard, written request which accompanies the 

worker also asks the medical, and I stress medical, examiner to 

comment on current therapy and the necessity of continued current 

therapy in his recommendation.1;. The adjustor knows full well that 

when a patient of a Chiropractor is sent to most medical specialists 

for an IME, the response is nearly, always the same and predictable 

and states that Chiropractic therapy is, or was ineffective and 

should be discontinued or needs no further Chiropractic care.
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This prejudicial opinion allows the adjustor to 

immediately controvert - with cause - any further treatment by the 

attending Chiropractor and stops further benefits to the worker. At 

this point, if the worker maintains he is still injured, will 

request another, hopefully favorable IME to substantiate his claim 

for continued benefits.

I can testify that in my sixteen-plus years in practice 

in Alaska, dozens of iny patients have had IME's done by medical 

physicians and only on one occasion did the examiner remand the 

patient for continuation of treatment for thirty days after which he 

said the patient would be well and would need no further 

Chiropractic therapy.

During this same period of time, I have never been

requested to do an IME on the patient of a medical doctor. Why?

For obvious reasons: medical patients will always be evaluated by 

their medical peers pure and simple. Doth adjustors and medical 

doctors decry that Chiropractors could not possibly understand what 

medical doctors do and why they do it and that Chiropractors are not

medically competent to render a valid opinion. So why should a

medical doctor perform an IME on a Chiropractic patient?

I will reiterate to you that medics do not know what 

Chiropractors do, or why they do it, and are not competent to render 

a Chiropractic opinion.
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I support an amendment to this bill which would establish 

a program of ICE's or independent Chiropractic Examinations. Why 

shouldn't Chiropractic patients be examined by the peers of the 

treating Chiropractor. They are similarly trained, similarly 

examined by the State, and understand what it is that each other is 

doing, why they are doing it, and what can be expected to 

transpire.

Contrary to popular belief, the nemesis of the medical 

community is the mechanical back problem associated with the common 

sprain-strain complex involving the patient's neuronusculoskeletal 

system where as Chiropractors almost solely treat this type of 

injury. Chiropractors understand Chiropractic patient management 

procedures better than medical doctors know Chiropractic procedures, 

so let Chiropractors do IME's or ICE's on Chiropractic patients and 

please include this concept in this Bill.

An added benefit may well be appreciated in the form of 

additional savings. I believe that evaluations performed by 

Chirooractors can be performed for much less than the rates charged 

by medical doctors.

Lastly, I would like to address an item not found in the 

current proposal. There are very few statistics maintained 

concerning the budge breakdown - if they are available, I have never 

seen them.
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Th e  t o t a l  c o s t  o f  t h e  w o r k e r ' s  c o m p e n s a t i o n  b u d g e  f o r

FY86 was $150 million, of that 38% was appropriate for all aspects 

of health care cost, of $57 million. Of this $57 million, what 

portion was paid directly to hospitals, to rehabilitation services, 

and to medical services? Of those monies paid out for medical 

services, how much was paid to medical providers and medical 

specialties, such as orthopedic surgeons, neurologists, osteopathic 

doctors, psychiatric or psychologic services, and Chiropractic 

doctors. By injury classification, what percentage of the injuries 

involved the spinal column? What portion of the medical costs were 

directly related to spinal injury treatment? And what percentage of 

that was paid to each provider group and what was the total monies 

paid to each group of providers?

every legislator to know before voting on the proposed Bill, and 

there should be an amendment to the Bill to provide that a breakdown 

such as mentioned above be prepared each year for the Legislature's 

review.

It is precisely this type of information I would expect

Respectfully submitted

DATED:
JOH J . GODFREY, B.5., D.C.

cc: Rep. Navarre Rep. Gruenberg
Rep. Donley 
Rep. Sund

Rep. Barnes 
Rep. Tavlor 
Rep. Koponen 
Rep. Boucher 
Rep. Ellis 
Rep. Menard

Rep. Ulmer
Rep. Cotten 
Rep. Davidson 
Rep. Furnace
Alaska Chiropractic Society
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The Honorable John Sund 
Chairman
Judiciary Committee 
House of Representatives 
Pouch V
Juneau, Alaska 99811 

Dear Chairman Sund:

The Joint Management/Labor Task Force has reviewed the committee 
work draft dated April 20, 1988 and would like to share our 
concerns and comments with you and your committee.

After your ordeal of the past month, you will probably agree that 
Workers' Compensation is an extremely complex issue and one to 
which changes in one section can result in positive or negative 
changes in other sections of the statute. After more than a year 
of analysis and negotiation, the Task Force presented a 
compromise bill to the Senate and House Labor and Commerce 
Committees which was designed to result in significant reductions 
in w o r k e r s ' compensation premiums paid by employers while at the 
same time increasing benefits to injured workers.

The draft presented to the House Labor and Commerce Committee had 
been estimated to result in a 5.7% reduction effective July 1, 
1988. Due to an error in the calculations of our Task Force, we 
presented suggested modifications to the draft legislation on 
April 15, and at that time Milliman and Robertson indicated that 
the recommended changes— when placed in the Senate version of the 
bill— would result in a 6% premium reduction. The Task Force 
believes that the cost savings are potentially greater than that 
proposed, but because of the difficulty in pricing many of the 
sections of the bill, we believe that such savings will not be 
realized until future experience verifies or repudiates our 
opinions.

With this perspective, the Task Force has reviewed the committee 
work draft of April 20 to determine if the modifications will 
likely result in changes to the costs of the legislation or 
changes in the labor/management balance. For the most part, 
we believe that the modifications proposed will not affect prices 
or tip the labor/management balance. We do, however, believe 
that the following provisions will increase the costs of the 
legislation and reduce the potential savings of the bill.



1. Section 13, page 15, lines 19-23.

This section modifies our proposal to control the frequency 
of medical visits by establishing suggested limits which could be 
exceeded when documented by the physician. From 1983 to 1986, 
medical costs for workers' compensation increased from 23% of 
$75 million in costs to 37.5% of $153 million. To control this 
item, we attempted to deal with both the price and utilization of 
medical services. The proposed modification would effectively 
neutralize our attempt to control utilization and reduce the 
savings resulting therefrom.

We understand the committee's reluctance to legislate 
limits on medical visits, and accordingly we would propose that 
this section be modified to allow the Workers' Compensation Board 
to adopt such guidelines by regulation. In this manner the 
abuses could be controlled and the system would maintain the 
flexibility needed to react to changes in conditions and 
p r a ctices.

2. Section 25 and Section 26.

These sections increase the penalties associated with the 
failure to promptly pay compensation under the act. We 
understand the desire to punish employers or carriers that 
willfully or flagrantly fail to promply pay their claimants, but 
we believe that the proposed modifications are extreme and deal 
with a relatively insignificant problem. We are worried that 
such an increase in penalties in the absence of a recognized 
problem sends a message to the insurance industry that we are not 
willing to provide a mutually supportive environment for them.

We further believe that the size of the proposed penalties 
will lead to more controversions by employers as they attempt to 
avoid the penalties. We foresee this section serving to fuel 
further litigation as it provides an additional economic 
incentive to dispute and hence will drive up the costs of the 
system.

We would propose that the current practices remain as they 
currently exist except that he Board could increase the 
penalties to 50% when they deem that the employer or carrier 
flagrantly and willfully failed to pay claimants promptly. In 
this manner we would penalize the abusers of the system while 
still allowing the current penalties for tne relatively 
infrequent failures to pay in a timely manner.
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3. Section 28, lines 23-25.

We would propose that this section be deleted as it relates 
to issues beyond the scope of workers' compensation.

4. Section 33(c), pages 26-27.

This section should have been removed when the per \r.ent 
partial impairment schedule was reduced from $240,000 
$135,000. It was originally placed in the proposal to minimize
the impact of the adjustment factors on the relatively minor
injuries, but elimination of the adjustment factors removed the
need for this section.

5. Section 44, page 32, lines 1-5.

We believe that the proposed modifications to the statute 
will result in reductions in the cost of workers' compensation 
and believe that the insurance industry has made a good faith 
effort to acknowledge those reductions when they proposed a 5.7% 
reduction effective July 1, 1988. We do not support a mandated 
roll-back since it will have little impact on the rate structure 
and might potentially encourage some carriers to withdraw from 
the Alaska workers' compensation market. We believe that a 
mandated rate reduction offers little long term economic gain 
and could cause irreparable harm to the workers' compensation 
insurance marketplace and consequently lead to Uigher, not lower 
costs.

We strongly support the work draft with our modifications and 
urge you to move the bill to the Finance Committee as quickly as 
possible. Your concerns and questions have been helpful and the 
bill is better because of the time your committee has invested in 
the issue. We are concerned, however, that the bill could be 
lost in the closing days of the session and, if so, employers and 
employees would be the true victims of such a consequence. For 
employees the legislation represents an improvement in benefits, 
and jobs. For employers it means a reduction in premiums and 
survival.

Very truly yours,

Robert Anders 
Co-Chairman

Mary Pierce 
Co-Chairman
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January 11, 1988

Senator Tim Kelly 
Capitol B l d g . , Room 101 
Juneau, Alaska 99803

Dear Senator Kelly:

First of all, I would like to thank you for providing me with 
a copy of the draft legislation regarding the Alaska Workers' 
Compensation Act. I have reviewed this legislation in detail, 
and attached is a memorandum that I have done in regard to the 
changes. This memorandum was principally designed to identify 
the changes for myself and my clients. There are some comments 
as to what I perceive to be problem areas within the legislation.

As I mentioned to you on the phone quite some time ago, I am 
principally concerned with trying to obtain an amendment to the 
Act that would require disability benefits to be calculated upon 
the employee's wages at the time of the injury. To that effect,
I have drafted a change to AS 23.30.220, wh i c h  is attached. The 
definition of spendable weekly wage remains the same. The change 
is based on how to calculate the gross weekly earnings of the 
employee.

If the employee has worked for the employer in excess of forty 
weeks, his actual wages during the prior forty weeks will be 
divided by forty to determine his gross weekly earnings. This 
provision would eliminate many of the disputes that are now 
encountered in determining the compensation rate. In addition, 
the computation of disability benefits based upon the e m p l o y e e’s 
wages at the time of injury would seem to m o r e  accurately reflect 
what the employee needs to survive on during the duration of his 
disability. Computing benefits in this manner would also follow 
the economic trends in the state of Alaska. During a down swing, 
benefits would drop, but during upswings, benefits would tend to 
increase. In addition, insurance carriers compute the premium to 
be paid based upon the actual wages paid.

Under the present system, it is not. uncommon at all to find an 
employee who is making $10 an hour when he was injured receiving 
disability benefits that amount to $12 or $14 an hour or more. 
Under such a system, the employee has no economic incentive to 
return to work. In addition, the carrier is then faced with 
paying for a loss that he did not and could not anticipate when
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he wrote the insurance policy.

The proposed legislation goes on to provide provisions for 
employees who have not worked for forty weeks, and have irregular 
paychecks. For those working overtime hours, the amount of 
overtime hours will be computed and added into the gross weekly 
earnings. The same is true for commissions for salesmen or 
other people that get paid based upon the actual amount of 
work performed. Monthly salaries are to be divided by 4.3 to 
determine the weekly wage.

The current provisions regarding minors or trainees is retained, 
The only difference is that there is a limitation so that the 
compensation rate of the employee does not exceed his actual 
spendable weekly wage at the time of his injury.

The current provision regarding ambulance attendants, policemen 
or firemen is retained.

I have inserted here the language regarding contributions by an 
employer to pension or profit sharing plans that was added to AS 
23.30.265(15).

I do not represent any particular insurance company or adjusting 
company in regard to this proposed legislation. It is my own 
idea, and one that I have harbored for quite some time. I do 
believe that it will result in a more equitable situation for 
both the employee and the employer. In some cases, it will 
result in lesser benefits for the employee, but in other cases, 
it will result in more benefits. The major benefit that will be 
derived by both the employer and the employee is that there will 
be little room for dispute as to what the compensation rate shall 
be.

In order to present this concept to your committee, I would 
appreciate it if you could schedule me to testify to the 
committee for at least thirty minutes. In addition, I would 
appreciate the opportunity to address some other issues that 
are contained in the proposed amendments to the Act. If I could 
obtain an additional thirty minutes of time before the committee, 
I would certainly appreciate that opportunity. I will be 
available on both January 19 and 20 to testify. I will come by 
your Senate offices on January 18. Thank you very much for your 
cooperation, and if I can answer any questions or otherwise be
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of help, please do not hesitate to give me a call. My home phone 
number is 694-9520.

R B M :mrm 
Enclosures



MEMORANDUM

RE: Proposed Amendments to Workers
Compensation Act

DATE: 1/11/88

This memo is intended to provide a brief overview of the 
significant changes in the proposed workers' compensation 
legislation that will be considered this session. This memo is 
not intended, nor does it purport to cover all aspects of the 
proposed changes. The section numbers referred zo below refer 
to the sections of AS 23.30 and not the sections as identified 
in the Senate bill. There are several groups and committees 
who have reportedly drafted provisions/amendments that differ 
significantly from the ones presented here.

Section 1.

—  W o r k e r s ' compensation cases are to be considered and 
decided upon the merits and the Act is NOT to be construed 
in favor of any party. The obvious exception to this is 
the presumption of compensability contained in Section 120.

—  The Board is to have virtually exclusive fact-finding 
responsibilities and decisions will be conclusive if supported by 
"any evidence."

Section 5.

•j—  The Department of Labor is empowered to adopt lists and 
procedures for selection, retention and removal of vocational 
rehabilitation counselors and/or physicians under Sections 41 and 
95 of the Act.

Section 20.

—  If an employee makes a false statement regarding his 
physical condition on an employment application or questionnaire, 
he is not entitled to any benefits under the Workers'
Compensation Act if the employer relied upcn the false 
representation and that reliance was a substantial factor 
in hiring the employee, and there was a "causal connection" 
between the false representation and the injury. It is unclear 
what would constitute a substantial factor in the hiring and 
what would constitute a causal connection between the false 
representation and the injury. I would anticipate a substantial 
amount of litigation on these issues to determine their meaning 
and the result would be an application of a test to the facts in 
each and every case. The concept is good, but language could be
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Section 40.

—  Requires the contribution to Second Injury Fund be made 
at the time of the report filed with the Department of Labor as 
required by Section 1 5 5 (m).

Section 41.

—  There are substantial changes in the rehabilitation 
provisions within the Act. In addition, there seems to be a 
change in intent from "rehabilitation" to "reemployment."

—  The reemployment services administrator (RSA) has 
numerous responsibilities, including an annual report that 
is aimed at determining the cost of providing rehabilitation 
services. These reports should be distributed to interested 
p a r t i e s .

—  Within 60 days of filing of the notice of injury, the 
employee may request an evaluation to determine whether he is 
eligible for reemployment benefits. The RSA will select the 
counselor to perform this eligibility evaluation from a rotating 
list which will deprive the carrier from having an input as to 
who they will hire for rehabilitation services. The counselor 
performing the eligibility evaluation is not necessarily the 
counselor that will provide rehabilitation services through the 
course of the claim.

—  The RSA has the authority to extend the 60-day period 
if he determines that "unusual and extenuat'ng physical 
limitations of the employee preclude the.employee from making 
a timely request." Thus, it would seem that the employee must 
request the rehabilitation counseling within 60 days of his 
injury; however, the employer can also request that such an 
evaluation be made. It is unclear whether the employee would 
waive his right to rehabilitation if he does not make the request 
within 60 days.

—  The eligibility evaluation is to be performed and 
apparently the report filed within thirty days following the 
initial referral. The RSA can grant an additional thirty days.

—  The employee shall be eligible for rehabilitation upon 
the employee's written request and if a physician determines 
or predicts that the employee will ultimately have physical 
capabilities that are less than those required to perform the job 
as described in the United States Department of Labor's "Selected 
Characteristics of Occupations Defined in the Dictionary of 
Occupational Titles," for the employee's job at the time of the
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injury, and for any other job that the employee has held within 
ten years before the injury, or employment following the injury 
that has been sufficient enough to establish the employee's 
ability to function in that labor market. Thus, the employee has 
to make a written request for rehabilitation, and a doctor has 
to determine that he has a physical impairment that will preclude 
him from his normal occupation or occupations that he has had 
in the past. This is very significant when coupled with the 
definition of reemployability. Further, the burden of requesting 
reemployment benefits lies with the employee.

—  The employee is not eligible for rehabilitation if the 
employer offers him a job within his physical capabilities at 
at least 60 percent of his "gross hourly wages at the time of 
injury," and there is a labor market for those skills.

—  In addition, the employee is not eligible for 
rehabilitation benefits if he has been previously rehabilitated 
in a workers' compensation claim and returned to work "in the 
same or similar occupation in terms of physical demands." This 
does not require the same occupation, but only an occupation that 
requires the same physical capabilities.

—  Once eligible, the employee can select his own 
rehabilitation specialist. If the employer disagrees with the 
employee's choice, and the disagreement is not resolved, then the 
RSA shall assign the case to a third rehabilitation specialist. 
The employer and employee each have one right of refusal of the 
counselor selected by the RSA.

—  The reemployment plan requirements are essentially the 
same as they were before.

;r—  The priority of retraining is the 'same as it was before.

—  Non-cooperation will result in a termination of benefits 
as of the date of the non-cooperation. Non-cooperation is 
defined to mean failure to keep appointments, maintain average 
grades, attend programs, maintain contact with the counselor, 
cooperate in developing a plan and participating in activities 
relating to reemployment, comply with the requirements of the 
plan, or comply with the request of the RSA.

—  Benefits, which presumably includes disability benefits, 
will not extend past two years from the date of the acceptance of 
the plan.

—  The employer and the employee have ten days after it 
has been determined he is eligible for reemployment benefits
to select a rehabilitation specialist. There are no provisions 
to determine how this will work or what happens if the ten days 
lapses, or who has to make the first choice. I can see some 
disputes developing here, although they should not be major ones.



P a g e  4

—  The reemployment plan must be formulated and approved 
by the parties within 90 days of the determination of 
eligibility. I feel that this 90 day requirement is going to
be impossible to meet in many cases, and there are no provisions 
for an extension of this time. It would seem that if the parties 
would agree to an extension of time there would be no problem.
In addition, I would suspect that the RSA could extend the time 
within his reasonable discretion. This 90 days would expire 
within the first 180 days after the injury if the other time 
requirements are met. In some cases, six months is not long 
enough for the doctors to determine what the employee's physical 
capabilities will be, and the Plan cannot be formulated until 
that is determined.

—  The plan shall be initiated when the physician determines 
that the employee is physically able to engage in the plan.
There should be a provision for extending the 90-day limitation 
added to this clause.

—  If a plan cannot be agreed upon, either party may 
submit a plan to the RSA. The RSA shall approve or deny a plan 
within fourteen days after it is submitted, and within ten days 
of that decision, either party may seek a review of the decision 
by hearing pursuant to Section 110. The Board shall uphold
the decision of the administrator unless there is an abuse of 
discretion. This puts a great deal of power in the hands of the 
administrator. In addition, it opens up the rehabilitation field 
to employee and employer oriented firms. The natural prejudices 
of the individual counselors involved will be hidden under the 
guise of impartiality, but it is quite clear to me that the 
battle lines will be drawn within six months. This will put too 
much control in the hands of one person, whose personal beliefs 
and  ̂ philosophies can cause a great deal of dispute. The abuse of 
discretion standard should be changed.

—  The cost of the plan cannot exceed $10,000, which
apparently does not include disability benefits.

—  If the employee becomes medically stationary before 
completion of the plan, the carrier will begin paying PPD as 
opposed to TTD. However, if PPD benefits are exhausted before 
the completion or termination of the reemployment plan, the 
employer must pay up to 60 percent of the employee's spendable 
weekly wages, not to exceed $525, until the plan is completed.
At the end of the plan, any PPD benefits remaining unpaid shall
.be paid in a lumo sum.

-- The fees of rehabilitation counselors are paid by the 
employer, and this would include the cost of the one hired by 
the employee, and are not included in the $10,000 limitation of 
the cost of the plan. Thus, in many cases, there will be three 
rehabilitation counselors hired to assist the employee, not
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—  There is a limitation placed upon who can perform 
rehabilitation work, and if he is not a rehabilitation 
specialist, he must be employed by a firm that is. There should 
be a distinction drawn between rehabilitation specialists and job 
developers.

—  Employability means having the ability to engage in 
employment that is consistent with the employee'! physical 
capabilities, "but not necessarily the opportunity." This would 
mean that once the person is retrained and has marxetable skills, 
he is employable. This definition applies only to the rehab 
section. Once the employee becomes employable, rehab benefits 
would cease, as would temporary total disability benefits.

—  Labor market means the geographical area where the 
employee resides, the area of last employment, the state, other 
states. This provision does not limit the labor market that 
would be used in determining the employability of the injured 
employee. I can foresee some difficulties and intense litigation 
in the case where the employee moves to an economically depressed 
area and says "this is my area of residence." The definition
of employability does not include the opportunity, but a labor 
market survey in the area of residence would indicate that there 
are very few skills that would provide a job opportunity for the 
injured employee. I am not sure what was intended by defining 
the labor market area in this manner, and it would appear to 
me that this section of the Act will cause a great deal of 
litigation and clarification is needed.

—  Physical capacity means "objective and measurable 
physical traits" such as lifting, carrying, etc.

—  Physical demand means the physical requirements of the
job.

—  Reemployment benefits that are limited to $10,000 
would include the cost of the eligibility determination and the 
plan development, but would not include provider fees. It does 
not say this, but it is quite clear that this would also not 
include PPD or TTD.

—  Rehabilitation specialist is defined to mean somebody 
who is a "certified insurance rehabilitation specialist" or 
someone with equal or better qualifications, as determined by the 
Board.

—  Remunerative employa)- 1 ity means having the skills to 
allow a worker to earn wag uivalent to at least 50 percent 
of the worker's wages at J .me of injury. If the employment 
is found out of stuce, it ..1 be adjusted to reflect the 
difference between the average weekly wages of the two states.

c o u n t i n g  t h e  e l i g i b i l i t y  e v a l u a t i o n .
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It is important to note that this is a comparison of the wages 
after return to work to the wages at the time of injury, and not 
necessarily the wages used to determine the compensation rate.

Section 55.

—  Deals with the exclusive remedy provisions, which stay 
essentially the same. The liability of the employer is 
exclusive even if the employee's claim is barred because of a 
misrepresentation on his job application.

Section 95.

—  In regard to medical care, the employee is to designate 
a physician inside the state where he resides, and cannot make 
more than one change in his choice of attending phyicians without 
the written consent of the employer. Referral to a specialist
is not a change. Notice of changing attending physicians will 
be given before the change. There is nothing in here that states 
the penalty or repercussions for multiple changes or failing to 
provide notice of a change beforehand. It must be assumed that 
the employee would not be entitled to have his medical benefits 
paid if he does not comply with the statute. If he provides 
notice of the change after the fact, I would assume that the 
employer would be responsible for medical costs after notice of 
the change is received.

—  Where a course of treatment requires multiple treatments 
of a similar nature, a claim for the cost of those treatments 
is not valid unless the treatments are carried out pursuant to 
a written plan detailed and prescribed before the commencement 
of such treatment. In addition, the plan must be signed by 
the physician and mailed to the employer within one week of the 
beginning of the treatment. Again, there are no provisions as to 
what happens if this is not complied with. I would assume that 
the employer would not have to pay for any treatment up until the 
time the plan is received. If the plan is not developed before 
the treatment starts, the employer would presumably be only 
liable for treatments within the plan after the plan is 
completed.

—  The plan must include the objectives to be reached, 
the frequency of the treatment, and the method, manner and 
means of the treatment. The treatment plan cannot include more 
than twenty visits within the first 60 days, or four visits a 
month after the first 60 days. If this is not sufficient, the 
physician must document the need for services in excess of the 
guidelines contained herein. This sounds good, but it is not 
going to affect long range treatment plans, particularly by 
chiropractors. They will simply have a standardized plan drawn 
up and put inside their computerized typewriters. They will be
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punched out with new names and some slight changes. I suspect 
there will be seme litigation over this issue.

—  Specific penalties and repercussions for failure to 
comply with the above provisions should be delineated. If not, 
it will require Board interpretation to determine what happens, 
which will result in extensive litigation.

—  The employer can request an IME no sooner than 14 days 
after the injury, and every thirty days thereafter. Requests 
for an IME shall be presumed to be reasonable, and the employee 
should submit to the examination without dispute. If he refuses, 
his rights to compensation shall be suspended until the refusal 
c e a s e s .

—  Fees charged for medical treatments are currently limited 
to "charges that prevail in the same community." Fees will be 
subject to the regulation by the Board "and may not exceed usual, 
customary, and reasonable fees for the treatment or service
in the community in which it is rendered, as determined by the 
Board," pursuant to the change.

—  The Board is authorized to appoint a medical services 
review committee or to contract with somebody to provide such 
services as necessary to assist and advise the board in medical 
issues.

—  If there is a dispute regarding causation, medical 
stability, degree of impairment, functional capacity, the 
necessity of treatment, or compensability between the employee's 
attending physician and an IME doctor, a second IME shall be 
conducted by a physician selected by the Board. The cost of such 
IME shall be paid by the employer. The opinion of this doctor 
shaLl "in the absence of clear and convincing objective evidence 
to the contrary" be presumed to be correct. In other words, the 
IME as directed by the Board will in essence be conclusive. I 
can foresee a significant battle in identifying and determining 
which doctor will provide the IME. The battle lines of defense 
and plaintiff's doctor, which already exist, will be emphasized 
even more with this provision. Since neither party can* object
to the appointment of a physician, it would appear that the Board 
would have a great deal of control over who should perform the 
I M E .

—  This doctor is protected from liability, except in the 
case of fraud.

Section 120.

—  The presumption of compensability does not apply to 
mental injuries.
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—  When benefits are controverted solely because of the last 
injurious exposure rule or that another employer/carrier are 
responsible for whatever reason, the most recent employer or 
insurer who is a party to the ci aim and who may be liable is 
responsible to make the TTD benefit payments until the case is 
resolved. Upon a final determination, reimbursement is required 
to the prevailing party of the benefits paid, including interest 
and costs and fees. This payment s h ^ l  be made within 14 days of 
the decision.

—  The statute does not specifically provide for the payment 
of attorney's fees to a prior employee who is brought in by a 
subsequent employer. However, it is safe to assume that what
is good for the goose is good for the gander, and that costs 
and fees will become an expense to be awarded to the prevailing 
employers in a last injurious exposure rule claim.

S e c t i o n  1 5 5 .

Section 1 5 5 (m)

—  Provides for the filing of annual reports and a reduction 
in the amount of penalties assessed for late filing of reports.

Section 175

—  The maximum compensation rate has been established at 
$700. The minimum compensation rate, initially, may not be less 
than $110. However, if it is determined that the employee's 
spendable weekly wage is less than $110 per week, "or less 
than $154 per week in the case of an employee who has furnished 
documentary proof of the e m p l o y e e cs wages" the minimum 
compensation rate will be adjusted to equal the employee's 
spendable weekly wages. If 8 0 percent of the spendable weekly 
wages are less than $154, the employee's compensation rate shall 
be $154. I am not sure why there is a distinction between wages 
computed to be $110 a week pursuant to Section 220 and where the 
employee furnishes proof of $154 a week wage. In any event, the 
minimum comp rate has been changed to equal the employee's actual 
spendable weekly wages, or if the spendable weekly wages are 
greater than $154, and 80 percent of that figure is less than 
$154, the compensation rate shall be $154.

—  Overpayments will be deducted from unpaid compensation 
"in the manner the Board determines." This would indicate that 
in each situation, if the parti.es cannot agree, then they must
go to the Board to determine how to recover the overpayment. The 
20 percent deduction, now in effect, would seem to be the 
appropriate method to accomplish this.
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—  For injured employaes who reside out of the state 
of Alaska, their compensation rate shall be determined by 
multiplying the ratio of the cost of living in that state divided 
by the cost of living in Alaska. In theory, if the cost of 
living in the state where ^ h e  injured employee resides is greater 
than Alaska, his comp rate^'could be increased.

—  In any event, the minimum comp rates will apply.

Section 180.

—  The definition of permanent total disability has not 
changed. However, in making the determination of whether the 
employee is permanently and totally disabled, the labor market to 
be considered is the area of residence, area of last employment, 
and the state. This would appear to mean that the first labor 
market considered is where the employee is currently residing, be 
it in Alaska or out of Alaska. The second area to be considered, 
in that priority, is the area of last employment, and the third
is the state of Alaska. There arc no provisions to state at
what point you can change priorities, and therefore, it must be 
assumed that it would be based upon the reasonable probabilities 
of obtaining employment in each separate area.

—  Inherent in this provision is the concept that you can
force an employee to move to accept employment or terminate his 
PTD benefits. It is unclear to me as to what this particular 
provision in this section and other sections is intending
to accomplish. It should be defined in more definite 
terms. Failure to meet the wage goals as established in the 
rehabilitation provisions, that the employee have the skills that 
would allow him to earn wages that equate to at least 60 percent 
of h|is wages at the time of the injury (reduced proportionately 
if he is residing outside the state of Alaska) does not in and of 
itself constitute permanent total disability.

—  I am concerned that the establishment of the priorities 
for the labor market in this and other sections will be 
interpreted by the board and/or the courts to mean that you must 
rehabilitate the employee so that he has skills that would allow 
him to return to work in his area of residence. If that cannot 
be accomplished, and the employee is not willing to return to 
his area of last employment or to relocate to another portion
cf Alaska or the state where he currently resides, that he will 
be found to be unemployable. Again, the provisions listing 
the labor market throughout this proposed legislation should be 
explained in more detail.

S e c t i o n  1 8 5 .
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—  TTD is to be paid based on 80 percent of the employee's 
spendable weekly wages for a maximum of two years, "regardless 
of the continuance of the disability." In addition, TTD benefits 
will not be paid after the employee is determined to be medically 
stable. At that point, PPD benefits kick in.

Section 190.

—  The concept of permanent partial disability has been 
completely revised, and it is entirely based upon a schedule with 
a presumed loss of wage earning capacity. In some cases, this 
will greatly increase the amount of benefits one person will 
receive without the need for such benefits, and greatly reduce 
the amount of benefits that another would receive when he is
in dire need of such benefits. A journeyman carpenter and an 
attorney will receive the exact same amount of money for the loss 
of an arm, where it would have little impact on the attorney's 
ability to return to his prior employment, while precluding 
the carpenter from doing so. I have always favored the idea of 
permanent partial disability benefits being paid based upon the 
actual loss of wage earning capacity suffered by the injured 
employee. The use of a schedule will reduce the amount 
of dispute and litigation stemming from permanent partial 
disability, but it will result in some inequity in the system, 
and in some cases, a severe inequity.

—  PPD is based upon a total payment of $240,000, to be 
multiplied by the "percentage of net permanent impairment of the 
whole person." The payment is to be made in a lump sum and will 
not be discounted for present value.

—  Net permanent impairment is determined by multiplying the 
actual degree of permanent impairment as determined by the AMA 
Guide times the adjustment factor listed in the statute. A 
person with a 5 percent disability of the whole person would 
receive no permanent partial disability benefits. The factor 
increases with each 5 percent of impairment by .2. Thus, an 
employee with a 6 percent impairment rating for the whole man 
would receive 1.2 percent of $240,000, or $2,880. A  person 
with an impairment of 30 percent would receive $57,600. For any 
impairment in excess of 30 percent, the employee would receive 
that percentage times $240,000. Thus, an individual with a 31 
percent disability rating would receive $74,400.

—  The AMA Guides will be used to determine the impairment 
rating and the impairment rating is not to be rounded off to the 
nearest 5 percent. The board may adopt a supplemental schedule 
for injuries that cannot be rated by these guidelines.

—  The minimum payment for a permanent impairment is $250.
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—  The percentage of impairment as determined under this 
section will be reduced by the percentage of permanent impairment 
that existed before this compensable injury. However, this 
reduction of an impairment rating v/ill not preclude finding the 
employee to be permanently and t o t a l l y  disabled.

Section 200.

—  For temporary partial disability benefits, payments 
v/ill be made based upon 80 percent o f  the difference between 
the employee's spendable weekly w a g e s  before the injury and the 
wage-earning capacity of the employee after the injury, for a 
period of not more than five years. This should be changed so 
that you are comparing the employee's actual weekly wages before 
the injury to the wage-earning capacity after the injury, as has 
been done in other sections.

—  ■ TPD benefits are not to be p a i d  after the employee has 
reached medical stability.

—  There is a contradiction in t h i s  statute where the 
proposed language says that TPD benefits will not be paid 
for more than two years regardless of the continuance of the 
disability. This is inconsistent v/ith the five year period 
stated above.

—  The wage earning capacity is t o  be determined by the 
actual spendable wage if that figure fairly and reasonably 
represents the wage earning capacity of the employee. The 
b o a r d  may use other factors if it d o e s  not fairly and reasonably 
represent the wage earning capacity o f  the employee. This is 
likely to cause some dispute, and it would seem, as noted above, 
that the actual wages before the injury should be compared to the 
actual v/ages after the injury.

Section 220.

—  The spendable weekly wage at t h e  time of injury is 
the basis for computing compensation. This would equal the 
gross v/eekly earnings minus payroll t a x  deductions. Gross weekly 
earnings are computed by dividing the gross earnings in the two 
prior calendar years by 100.

—  If the employee has no earnings during the two calendar 
years or was voluntarily absent from the labor market for
18 months or more of the two calendar years, the board shall 
determine the gross weekly earnings b y  considering the nature of 
the employee's work and work history, but the compensation may 
not exceed the employee's earnings at the time of injury. This 
does not mean that the gross weekly earnings cannot exceed it, 
it means that the compensation rate cannot exceed it. Therefore,
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in cases of a declining economy, it w o u l d  not be unusual for 
an employee to have a compensation rate that equals his actual 
earnings at the time of injury.

Section 225.

—  I f  employer contributions to a pension or profit plan 
have b e e n  included in determining the gross earning and the 
employee is receiving pension or profit sharing payments, 
benefits are reduced by the amount so p a i d  or p a y a b l e . The 
amount o f  this reduction may not exceed the increase in 
compensation benefits caused by the inclusion of these 
contrib u t i o n s .

Section 247.

—  T h e  employer cannot discriminate against a person who 
has fi l e d  a claim for workers' compensation. This is not to 
be c o n strued as prohibition for an employer to require the 
completion of a preemployment questionnaire or application 
regarding the prospective employee's h e a l t h  or disability 
history, so long as this document is m e a n t  to either document 
written notice for the Second Injury F u n d  or to determine whether 
the e m p loyee is physically capable of doing the job. This 
statute should go further and allow employers to require 
prospective employees to fill out such a form. Many employees 
are r e f using to fill out questionnaires.

Section 265(15).

—  T h e  definition of gross earnings has been revised to 
include t h e  total amount of contributions made by an employer 
to a p e n s i o n  or profit sharing plan d u r i n g  the two plan years 
preceding the injury, multiplied by the percentage of the 
employee's vested interest in the plan at the time of injury.

Section 265(17).

—  Inju r y  does not include mental stress unless it is 
established that the work stress was extraordinary and unusual 
and the w o r k  stress was a predominent cause of the mental injury. 
The amount of work stress shall be m e a sured by the actual events 
rather t h a n  the misperceptions of the employee. Mental injury 
does not arise out of the course and scope of employment if 
it results from a disciplinary action, w o r k  evaluation, job 
transfer, lay off, demotion, termination or similar action taken 
in good faith by the employer.
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Section 265(34) .

— Medical stability means that point at which further 
objectively measurable improvement is not reasonably expected 
to be achieved from additional medical care or treatment, 
notwithstanding the possible need for additional care tor the 
possibility of improvement or deterioration resulting from the 
passage of time. Medical stability shall be presumed in the 
absence of objectively measurable improvement for a period of 
45 days. This presumption can be overcome only by clear and 
convincing evidence.
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Section 23.30.220. Determination of Spendable Weekly 
Wage, (a) The spendable weekly wage of an injured 
employee at the time of an injury is the basis for 
computing compensation. It is the employee's gross 
weekly earnings minus payroll tax deductions. It is 
the intent of the legislature that the gross weekly 
earnings be computed as closely as possible to reflect 
the actual wages the employee was earning at the time 
of his injury. The gross weekly earnings shall be 
calculated as follows:

(1) If the employee has worked for the employer for 
a period of time in excess of forty weeks, the gross 
weekly earnings will be computed by dividing the total 
wages and/or commissions earned and dividing by forty. 
In the absence of clear and convincing evidence to the 
contrary, this shall be the employee's gross weekly 
earnings.

(2) The gross weekly earnings will include 
wages received for overtime hours. If the employee 
is working overtime hours on an irregular basis, an 
average of such overtime hours and the corresponding 
wages will be used to determine his gross weekly 
earnings. This average will be computed by determining 
the number of overtime hours per week worked in the 
twenty weeks immediately preceding the injury. If the 
employee has not worked for that employer for twenty 
weeks, then the number of overtime hours will be 
determined by first the number of overtime hours worked 
by the person that the employee replaced, or secondly, 
the number of overtime hours worked by employees of the 
same employer in the same job function.

(3) If the employee receives commission based on 
sales achieved or the amount of work performed, such 
commissions will be included in the determination
of his gross weekly earnings. The average of such 
commissions will be computed by determining the number 
of commissions received in the twenty weeks immediately 
preceding the injury, or if the employee has not worked 
for that employer for twenty weeks, by determining the 
reasonable amount of such commissions to be earned by 
the employee over a twenty week period and dividing by 
twenty weeks.

(4) If the employee is being paid based upon a 
monthly salary, regardless of whether payments are made 
on a weekly, bimonthly or other basis, the gross weekly 
earnings shall be the monthly salary divided by 4.3.



(5) If an employee when injured is a minor, an 
apprentice, or a trainee, as determined by the Board, 
whose wages absent such injury would automatically 
increase during the period of disability, the projected 
increase will be included in computing the gross 
weekly earnings of the employee. This increase will be 
limited so that the compensation rate of the employee 
will not exceed his actual spendable weekly wage at the 
time of the injury.

(6) If the employee is injured while performing 
duties as a voluntary ambulance attendant, policeman 
or fireman, the gross weekly earnings for calculating 
compensation shall be the minimum gross weekly earnings 
paid a full time ambulance attendant, policeman or 
fireman employed in the political subdivision where the 
injury occurred, or if the political subdivision has no 
full time ambulance attendants, policemen or fia. ^n, 
at a reasonable figure previously set by the political 
subdivision to make this determination, but in no
case may the gross weekly earnings for calculating 
compensation be less than the minimum wages computed on 
the basis of forty hours per week.

(7) Gross v/eekly earnings v/ill include the amount of 
contribution made by an employer to a qualified pension 
or profit sharing plan, to be computed on a v/eekly 
basis. The gross weekly earnings v/ill be increased
by the amount of such contribution on a v/eekly basis, 
multiplied by the percentage of the employee's vested 
interest in the plan at the time of injury.

(b) The Commissioner shall annually prepare formulas 
that shall be used to calculate an employee's spendable 
weekly wage on the basis of gross weekly earnings, 
number of dependants, marital status, and payroll tax 
deductions.

2. Section 23.30.225 is amended by adding a new sub­
section to read:

(c) If employer contributions to a qualified pension 
or profit sharing plan have been included in the 
determination of gross earnings and the employee is 
receiving pension or profit sharing payments, v/eekly 
compensation benefits payable under this chapter shall 
be reduced by the amount paid or payable to the injured 
worker under the plan for any week or weeks during 
which compensation benefits are also payable. The 
amount of the reduction may not in any week exceed 
the increase in v/eekly compensation benefits brought



about by the inclusion of employer contributions to 
a qualified pension or profit sharing plan in the 
determination of gross earnings.
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April 12, 1988

John Sund

State of Alas!a

House Judiciary Committee

P.O. Box V

Juneau, AK 99811

Dear Representative Sund;

I am writing you regarding the newly proposed w o r k e r s’ compensation bill 

(H.B. 352/S.B. 322). I find there are a lot of difficulties with this as well 

as the present cystem that we are under. One of the provisions is to limit the 

number of visits for the first two months to 20 unless a treatment plan is pro­

vided. In most cases this is no problem because the number of visits in a two 

month period is usually substantially less than this. However, if the patient 

is hospitalized, this number of visits will be exceeded and I would think that 

a summary or hospitalization should be sufficient to supply information about 

what is going on. I think that the provision that has to do with forcing the 

worker to see the employers' doctor if requested every 2 months does constitute 

a way of harassing the patient.

The proposed bill would allow the patient to change physicians once. Un­

fortunately even now I have seen insurance companies use this to the patient's 

detriment. For example if I send the patient down to Seattle to have some type 

of orthopedic surgery done the patient should be continuing care in Sitka with 

me for follow up treatment. However at least two insurance companies have tried 

to consider surgeons either in Seattle or someplace outside of Sitka such as 

Ketchikan as the only treating physician so that the patient had no recourse for 

follow up treatment of their problem in Sitka. This situation I'm sure is com­

mon everywhere in Alaska outside of major towns which have orthopedic surgeons. 

Under the proposed revision of the law this could become an even more difficult 
problem.

I am also very negative about the practice of sending the patient down to 

the lower 48 for an exam by a biased group picked by the insurance company to 

basically give the answer that the insurance company wants. For example I re­

cently had a patient who had been hired in a job. At the time she was hired she 

was free of back pain. Her job consisted of very frequent lifting. In the 

coarse of lifting she developed a back pain. No pre-employment back films were 

taken before this patient was hired and the back pain which had never been pre­

sent before developed during the coarse of lifting at work. She was sent South 

by the insurance company to an evaluation group who in their wisdom determined 

that the patient had osteoarthritis and supposedly that was the reason for her 

back pain not the lifting which she was doing on the job. I would consider this 

and many other determinations basically cheating the patient out of medical care 
and other benefits which they were due.



If you really want to save money in workers' compensation insurance 

there are two areas of improvement. I know of one place that seems to con­

sistently hire people for heavy lifting without regard to the type of bone 

and muscle build that the person has. People hired for this type of lifting 

should have heavy bones ar.d good musculature. No such selection is done and 

so as far as I know no pre-employment back films are taken. I think that it 

is important for companies to hire a person who is physically able to do the 

w o r k  if it involves heavy physical exertion of any sort.

The other problem that I see is that often workers will be injured re­

peatedly and a piece of equipment which is responsible for these injuries 

will not be fixed until two or three people have already had accidents. I 

think that companies that do this should be penalized and their insurance 
rates raised.

Yours truly,

1 *■ * .'v **"■ m\ - - '
J. Paul Lunas, M.D.

JPL/ty

cc: Judiciary Committee Members

Finance Committee Members



FROM: Larry Smith, Fritz Creek, 99603, (9W-24-5';-7199, 7879

I am not associated in anyway with a labor organization, employer, or 

any business that profits from compensation. I am the Director of the 

Carpenter's Co-Op, a local group. I serve on the Bradley Lake 

Steering Committee established by the City of Homer and funded by the 

Alaska Power Authority to advise on socio-economic impacts of the 

project. Years ago, I served on the State Council of Carpenter's 

Safety Compensation Committee and as Chairman of the Anchorage Central 

Labor Council Industrial Safety Committee. Until his retirement in 

1976, I worked with Pete Lannen, Executive Secretary/Treasurer of the 

State Council. Pete represented 32 workers before the Board, all of 

them successfully. It is no wonder that the industry caused a bill to 

be introduced forbidding representation except by attorneys. As Pete 

was the only non-attorney representing workers in those years this 

bill was called the Lannen Exclusion Act. What struck us was that 

these cases were only a small portion of many valid claims that had 

been rejected wrongfully, and we concluded, deliberately. I know of 

one questionable claim that was not only accepted, but over-paid, 

within days of filing. A claim by the president of a construction 

union local, who, ever after, could be heard advising rejected 

claimants that there was not point in pressing their claims against a



system that chose to err on the side of generosity. Some of these 

took Pete's advice instead and had their claims validated by the 

Board. Not one of the 32 decisions was appealed. Our impression was 

tha valid claims were routinely rejected to take advantage of the good 

and trusting nature of people unlikely to argue with a determination.

I have been a little dismayed to hear no echo from the institutional 

memory of the alternative which has most appealed to me since 

territorial days: the establishment of an exclusive state fund for 

workers' compensation. The experience of Alaska and other states 

where simple regulation of private insurance carriers is the method of 

choice, is grossly inferior to that of states and provinces with 

exclusive or partial state funds if the criteria are; the percentage 

of premiums that go to benefits, cost of program, and prompt and full 

treatment and rehabilitation of insured workers.

It may be reasonable to offer the benefits of a state fund with the 

option of pooling or self-insurance. We can predict the anguished 

whining of those who will call this unfair government competition. 

Hopefully, these pitiful laments will not emanate from the same 

sources appealing for state tax breaks and bail outs. I would a lot 

rather see the state administer a comprehensive not-for-profit health, 

welfare, workers' compensation and pension system then get us into 

competition with the private sector by gifts to extractive industries 

or their front companies.



It may be that, from time to time, a private insurance pool like the 

Alaska Timber Trust could compete with a state fund. Some pools for 

fishing vessels are pretty amazing; enclosed are the accountant's 

review and financial statements for the United Marine Fund.

Membership requires the endorsement of three present members. The 

vessel owner who supplied the report paid 2/3 of the lowest non-pool 

alternative for identical coverage in 1987. His dividend from the 

pool amounted to 85% of premium. His net expense was 1/9 of the 

alternative. This fisherman has belonged to the pool since 1985. He 

anticipates a dividend in excess of premium by 1990. Past experience 

has been the pool paying fishermen to belong to it after five years of 

membership.

It is time to renew and make functional te social contract for 

workers' compensation. The parties to the contract have let us drift 

seriously off course in Alaska. The state has never made a decent 

effort to enforce the occupational safety code -- using standard 

methods of reporting compare our rate of death and serious injury with 

other states. The last time I read a National Safety Council report 

our rate for construction was 2 1/2 times the national average and 1 

1/2 times the second worse state, Montana. Organized labor and 

business associations have failed to conduct meaningful safety 

programs. Safety complaints by unions are more frequently a tool used 

in unrelated disputes, while serious safety problems go untended. In



30 years at the carpentry trade I have rarely seen construction 

projects without serious, multiple code viol, tions. There is good 

enforcement of the hard hat and notice posting regulations, but 

improperly maintained and operated heavy equipment, unshored ditches, 

defective scaffolding, and operating too close to powerlines is the 

rule. It is no accident when these gross violations produce injury 

and death; it is an accident that more people aren't hurt. Under the 

present system the insurance/medical/legal industry has no motive to 

reduce costs. It is hard to conceive incentives that would make the 

industry less immoral. Attempting to achieve the results by 

regulation is an enormously expensive and problematic undertaking 

given ability and willingness to litigate.

At the base of this pyramid of profit is the worker and his 

willingness to risk injury to make a living. It is profoundly correct 

for breadwinners to make sacrifices for their families. The 

exploitation of that instinct is a pervasive evil in the workplace. 

Made worse when work is scarce. In this boom and bust society we have 

trained our labor force to choose between risk and unemployment. It 

will take years of sustained effort to reverse the situation. To 

begin requires generous incentives and draconian penalties: a choice

between cash bonuses or criminal sanctions. Making it worth the 

employers while to send a new and opposite message to employees: 

safety violations will cost you your job. To enforce regulations, 

effectively, requires something we have never come close to in Alaska:



a well-trained, well-organized, well-paid Division of Occupational 

Safety led by professional, not political, appointees. Code violators 

should pay the full cost of the enforcement effort related toa n 

offense. Short of making agents, lawyers, doctors take the pace of 

injured workers I don't know how to engage their interests in reducing 

the cost of patching up the job-wounded. It is surely time to reduce 

profits taken at the expense of too many injured breadwinners. An 

Alaska fund could accmplish this.

I have enclosed a chapter from the book USEFUL TOIL, edited by John 

Burnett, Penguin Books, 1984. On pages 286 and 287 is an account of 

carbon monoxide poisoning on the job that could have easily occurred 

in 1988 as in 1820. These days the most common temporary heat source 

for construction projects, hangar and shop heating and the like is a 

diesel burning unit that looks somewhat like a jet engine. In 

violation of the code these are commonly used unvented. In the 

construction of the new Homer High School 4 workers were hospitalized 

after sharing a confined space with a heater in place to warm a 

concrete pour. So poorly is our code enforced that forbidden hardware 

is readily fund for sale in Alaska's hardware stores. Stilts for 

drywall installation and scaffold lifts and brackets are examples.

The grade of lumber required fro scaffold planks is almost impposible 

to come by in our lumber yards. All to the point that the code may be
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A n c h o r a g e ,  A l a s k a
A p r i l  1 3 ,  1 9 8 8

To: Judiciary Committee
State of Alaska House of Representatives

Subject: SB 322

My name is Robert P. Clark, Jr. I am * member of Local 367 
of the Plumbers and Steamfitters Union.

It is my opinion that the Insurance Industry im Alaska has 
mislead the joint labor and management legislative task 
force and the legislature by arbitrarily increasing insurance 
premiums on workman's compensation. I am convinced of this 
after learning of the major lawsuit by several state govern­
ments against several insurance companies for excess profit­
eering.

Admittedly the current Alaska Workers' Compensation Act needs 
some up-dating, however with proper enforcement of the Act 
we would have a better situation than if SB 322 were passed 
into law.

It is my recommendation that an independent audit be made of 
the insurance industry in Alaska and the results be made 
public before we decide to cut the benefits of the Alaskan 
worker in these inflationary times.

It is my hope that the judiciary committee and the House of 
Representatives will defeat SB 322 and delay amending the 
current law for a minimum of one year. Meanwhile obtaining 
more accurate information from insurance companies and more 
public input from injured and disabled workers. All of 
which should cremce a more livable atmosphere for employer 
and employee.

Thank you.

Robert P. Clark, Jr



N A R P  P S  APR 2 1 fogg
National Association of Rehabilitation Professionals in the Private Sector

A p r i l  1 9 ,  1 9 8 8

ALASKA
CHAPTER

H o u s e  J u d i c i a r y  C o m m i t t e e  
R e p r e s e n t a t i v e  J o h n  S u n d ,  C h a i r m a n

R e p r e s e n t a t i v e  M i k e  N a v a r r e  
R e p r e s e n t a t i v e  R a m o n a  B a r n e s

R e p r e s e n t a t i v e  Max  F .  G r u e n b e r g ,  J r .  R e p r e s e n t a t i v e  S a m C o t t e n  
R e p r e s e n t a t i v e  R o b i n  T a y l o r  
R e p r e s e n t a t i v e  F r a n  U l m e r ,  V i c e  C h a i r m a n

I a d d r e s s e d  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  d u r i n g  t h e  p u b l i c  h e a r i n g  
o n  A p r i l  13 ,  1 9 8 8 ,  a n d  I l e a r n e d  a f t e r  my  t e s t i m o n y  t h a t  n e a r l y  a l l
o f  t h e  C o m m i t t e e  M e m b e r s  h a d  l e f t  t h e  r o o m  p r i o r  t o  my  t e s t i m o n y .  
K n o w i n g  n o w ,  t h a t  t h e  C o m m i t t e e  d i d  n o t  h e a r  my  c o m m e n t s ,  I am 
s u b m i t t i n g  a w r i t t e n  v e r s i o n  o f  my  t e s t i m o n y  a n d  I c e r t a i n l y  h o p e  
t h a t  y o u  w i l l  t a k e  t h e  t i m e  t o  r e a d  t h i s .

My c o m m e n t s  a r e  m a d e  i n  :>e a l f  o f  t h e  A l a s k a  C h a p t e r  o f  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  R e h a b i l i  •• •'n D '  o f e s s i o n a I s i n  t h e  P r i v a t e  S e c t o r .
O u r  A s s o c i a t i o n  M e m b e r s  . - . s i s t  o f  N u r s e s ,  J o b  P l a c e m e n t  C o u n s e l o r s ,  
T h e r a p i s t s ,  a n d  V o c a t i o n . - . ,  r e h a b i l i t a t i o n  C o u n s e l o r s ,  w h o  w o r k  i n 
t h e  p r i v a t e  s e c t o r .  A s  s u  , we  h a v e  w o r k e d  t o  a l a r g e  e x t e n t  
w i t h i n  t h e  W o r k e r s ’ C o m p e n s a t i o n  s y s t e m  a s  s e r v i c e  p r o v i d e r s  a n d  we  
h a v e  an  o b v i o u s  i n t e r e s t  i n  t h e  s t r u c t u r i n g  o f  t h e  v o c a t i o n a l  
r e h a b i l i t a t i o n  p r o v i s i o n s  w i t h i n  t h a t  s y s t e m .  We h a v e  e n c o u r a g e o  
o u r  m e m b e r s h i p  t o  b e  i n d i v i d u a l l y  a c t i v e  i n  e x p r e s s i n g  c o n c e r n s  a n d  
p r o v i d i n g  i n p u t  a n d  m a n y  o f  o u r  m e m b e r s  h a v e  d o n e  s o .  A d d i t i o n a l l y ,  
we  h a v e  a t t e m p t e d  t o  p o l l  o u r  m e m b e r s h i p  i n  o r d e r  t o  d e f i n e  a r e a s  o f  
c o m m o n  c o n c e r n .  We  f i n d  a d i v e r s i t y  o f  o p i n i o n  a m o n g  o u r  m e m b e r s h i p  
i n  m a n y  a r e a s  i n  r e g a r d  t o  t h e  W o r k e r s '  C o m p e n s a t i o n  B i l l ,  a l t h o u g h  
t h e r e  h a v e  b e e n  c e r t a i n  a r e a s  t h a t  h a v e  b e e n  a d d r e s s e d  b y  a 
c o n s e n s u s  o f  o u r  m e m b e r s .  We  p r e s e n t e d  t e s t i m o n y  t o  t h e  S e n a t e  a n d  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  o n  F e b r u a r y  1 2 ,  1 9 8 8 ,
s u m m a r i z i n g  t h o s e  f i n d i n g s .  I w i l l  b r i e f l y  r e i t e r a t e  t h o s e

(
R E :  W O R K E R S ’ C O M P E N S A T I O N  R E F O R M  L E G I S L A T I O N  ( S B  3 2 2 )

/

D e a r  R e p r e s e n t a t i v e :

c o m m e  n t s .

T h e  m o s t  c o m m o n l y  s t a t e d  a r e a  o f  c o n c e r n  f o c u s e s  o n  t h e  i n i t i a l  
s t a g e s  o f  t h e  r e h a b i l i t a t i o n  p r o c e s s .  T h e  B i l l  r e q u i r e s  an  i n j u r e d



W o r k e r s '  C o m p e n s a t i o n  R e f o r m  L e g i s l a t i o n P a g e  T w o

w o r k e r  t o  s u b m i t  a r e q u e s t  f o r  e v a l u a t i o n  i n  w r i t i n g  w i t h i n  90 d a y s  
o f  t h e  d a t o  o f  i n j u r y .  R e h a b i l i t a t i o n  p r o f e s s i o n a l s  a r e  h i g h l y  
s k e p t i c a l  o f  t h e  p r a c t i c a l i t y  o f  t h i s .  I n j u r e d  w o r k e r s  a r e  
t y p i c a l l y  n o t  r e a d y  o r  p s y c h o l o g i c a l l y  p r e p a r e d  t o  f a c e  t h e  
p o s s i b i l i t y  o f  n e e d i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  u n t i l  s e v e r a l  
m o n t h s  p o s t - i n j u r y .  A l s o ,  i n j u r e d  w o r k e r s  a r e  t y p i c a l l y  n o t  w e l l  
v e r s e d  i n  p r o c e d u r a l  m a t t e r s  a n d  a r e  d e p e n d e n t  u p o n  i n f o r m a t i o n  
s u p p l i e d  t o  t h e m  b y  a d j u s t e r s ,  s t a t e  a g e n c i e s ,  e m p l o y e r s ,  o r  
w h o m e v e r .  E v e n  w h e n  i n f o r m a t i o n  i s  p r o v i d e d ,  c o n f u s i o n  c a n  b e  
e x p e c t e d  a s  a r e s u l t  o f  t h e  i n j u r e d  w o r k e r s  e n t e r i n g  i n t o  a s y s t e m  
t h a t  s e e m  i n t i m i d a t i n g .  I n  s h o r t ,  we  p r e d i c t  a g r e a t  d e a l  o f  
d i f f i c u l t y  i n  t h e  e a r l y  s t a g e s  a s  a r e s u l t  o f  t h e  p r o p o s e d  s y s t e m .  
R e h a b i l i t a t i o n  p r o v i d e r s  f e e l  t h a t  t h e  i n j u r e d  w o r k e r  s h o u l d  h a v e  
t h e  c h o i c e  o f  w h e t h e r  o r  n o t  t o  p a r t i c i p a t e  i n  v o c a t i o n a l  
r e h a b i l i t a t i o n  s e r v i c e s ,  b u t  t h a t  a n  i n i t i a l  e v a l u a t i o n  s h o u l d  b e  
m a n d a t o r y  a t  90  d a y s  p o s t - i n j u r y  i f  i t  h a s  n o t  b e e n  d o n e  e a r l i e r .  
B e y o n d  t h a t  p o i n t ,  a t  w h i c h  t i m e  t h e  w o r k e r  w i l l  b e  m o r e  w e l l  
i n f o r m e d  o f  t h e  b e n e f i t  f o r  r e h a b i l i t a  , o n ,  t h e  w o r k e r  s h o u l d  be  
a l l o w e d  t h e  c n o i c e  o f  c o n t i n u i n g  w i t h  r e h a b i l i t a t i o n  o r  n o t .

T h e  e l i g i b i l i t y  c r i t e r i a  d e s c r i b e d  i n  S e c t i o n  10 C e )  h a s  a l s o  c a u s e d  
c o n c e r n  a m o n g  o u r  m e m b e r s h i p .  A c c o r d i n g  t o  t h i s  s u b s e c t i o n ,  t h e  
p h y s i c a l  d e m a n d s  r e p r e s e n t a t i v e  o f  t h e  e m p l o y e e ’ s j o b  a t  t h e  t i m e  o f  
i n j u r y  w i l l  b e  e x t r a c t e d  f r o m  t h e  S e l e c t e d  C h a r a c t e r i s t i c s  o f  
O c c u p a t i o n s  D e f i n e d  i n  t h e  D i c t i o n a r y  o f  O c c u p a t i o n a l  T i t l e s  f o r  t h e  
e m p l o y e e ' s  j o b  a t  t h e  t i m e  o f  i n j u r y  a n d  a n y  j o b s  h e l d  w i t h i n  t h e  
l a s t  t e n  y e a r s .  T h i s  b e c o m e s  a t h e o r e t i c a l  a s s e s s m e n t  n o t  r e q u i r i n g  
o n - s i t e  j o b  a n a l y s i s  o f  t h e  s p e c i f i c  j o b  o f  i n j u r y  a n d  w o u l d  n o t  
t a k e  i n t o  a c c o u n t  a n y  u n i q u e  c i r c u m s t a n c e s  r e l e v a n t  t o  t h a t  
p a r t i c u l a r  j o b .  T h e  s t i p u l a t i o n  t h a t  a l l  j o b s  h e l d  w i t h i n  t h e  l a s t  
t e n  y e a r s  b e  c o n s i d e r e d  s e e m s  a r b i t r a r y .  I n  t h e  p r a c t i c e  o f  
v o c a t i o n a l  r e h a b i l i t a t i o n  a s  i t  i s  g e n e r a l l y  a p p l i e d  i n  t h e  W o r k e r s '  
C o m p e n s a t i o n  a r e n a ,  e m p l o y a b i l i t y  i s  b a s e d  u p o n  a n  e v a l u a t i o n  o f  t h e  
" w h o l e  p e r s o n "  w h i c h  t a k e s  i n t o  a c c o u n t  n o t  o n l y  t r a n s f e r a b l e  w o r k  
s k i l l s ,  h ii t a I r> n c  n n n i rt e r -s—s-u o -h—f_a_c t o r s a s  o t h e r  n o n  i n j u r y  r e l a t e d  
me d  i c a l ^ o r r ^ p s y c h o  I o g  i c a  I f a c t o r s ;  s o c T i r t - ; —p e r s o n a l ,  aTncI fa m i-L .y , 
v a r  i x m e s ;  a n d  l a b o r  m a r k e t  c o n s i d e r a t i o n s .  T h e "  c o n c e r n  o f  o u r  
me m b e r s h i p  i s  t h a t  t h e  e l i g i b i l i t y  c r i t e r i a  c u r r e n t l y  l i s t e d  i n  t h e  
B i l l  a r e  b a s e d  u p o n  t h e o r e t i c a l  a n a l y s i s  a n d  ma y  n o t  r e p r e s e n t  an  
a c t u a l  a n d  v a l i d  e v a l u a t i o n  o f  t h e  w o r k e r ’ s e m p l o y a b i l i t y .  O u r  
r e c o m m e n d a t i o n  i s  t h a t  t h e  a b i l i t y  t o  r e t u r n  t o  p r e v i o u s  e m p l o y m e n t  
b e  e v a l u a t e d  a c c o r d i n g  t o  a c t u a l  o n - s i t e  j o b  a n a l y s i s  o f  t h a t  
s p e c i f i c  j o b .  A s e c o n d  c r i t e r i a  f o r  e l i g i b i l i t y  s h o u l d  a 
d e t e r m i n a t i o n  o f  w h e t h e r  o r  n o t  t h e  i n j u r e d  w o r k e r  i s  l i k e l y  t o  
b e n e f i t  f r o m  a R e h a b i l i t a t i o n  S e r v i c e s  P l a n ,  t a k i n g  i n t o  x
c  o rhs- Ml e r a t i o n a l l  o f  t h o s a  f a c t o r s  p r e v i o u s l y  i n d i c a t e d .
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R e h a b i l i t a t i o n  p r o v i d e r s  a r e  p a r t i c u l a r l y  s e n s i t i v e  t o  t h e  n e e d  f o r  
r e g u l a t o r y  g u i d e l i n e s  p u r s u a n t  t o  a n y  s t a t u t o r y  l a n g u a g e .  We 
s t r o n g l y  f e e l  t h a t  t h e  e x i s t i n g  p r o b l e m s  w i t h  r e h a b i l i t a t i o n  r e s u l t  
f r o m  t h e  l a c k  o f  c l a r i t y  o f  e x i s t i n g  s t a t u t o r y  l a n g u a g e .  T h i s  
l e a v e s  t h e  s y s t e m  o p e n  f o r  v a r i o u s  i n t e r p r e t a t i o n  a n d  i s  a b r e e d i n g  
g r o u n d  f o r  d i s p u t e  a n d  l i t i g a t i o n .  W h a t e v e r  f o r m  t h e  r e h a b i l i t a t i o n  
p r o v i s i o n s  t a k e ,  we  e m p h a s i z e  t h e  n e e d  f o r  v e r y  c l e a r l y  s t a t e d  a n d  
p r e c i s e  p a r a m e t e r s  d e f i n i n g  t h e  l i m i t s  o f  r e h a b i l i t a t i o n .  O u r  
m e m b e r s h i p  g e n e r a l l y  a g r e e s  t h a t  t h e  p r o p o s e d  b i l l  d o e s  a b e t t e r  j o b  
n f  t h i s  t h a n  t h e  c u r r e n t  o n e ,  b u t  we  a l s o  f e e l  c o m p e l l e d  t o  
e m p h a s i z e  t h e  n e e d  t o  e x p e d i t i o u s l y  p r o m u l g a t e  c l e a r  a n d  p r e c i s e  
r e g u l a t i o n s  p u r s u a n t  t o  a n y  b i l l  p a s s e d .  We  a l s o  w a n t  t o  e m p h a s i z e  
t h e  n e e d  f o r  o n g o i n g  r e v i e w  a n d  e v a l u a t i o n  o f  p r o c e d u r e s  a n d  
p r o c e s s e s  w i t h i n  t h e  W o r k e r s ’ C o m p e n s a t i o n  s y s t e m  a n d  we  w o u l d  h o p e  
t h a t  t h o s e  p e o p l e  i n v o l v e d  i n  t h e  p r o v i s i o n  o f  t h e s e  s e r v i c e s  b e c o m e  
an  i n t e g r a l  p a r t  o f  t h a t  r e v i e w  p r o c e s s .

S i n c e r e I / ,

D e n n Q s  J .  J o h n s o n ,  M . E d . ,  C . R . C . ,  C . I . R . S .  
P r e s i d-e n t , A l a s k a  N A R P P S

3 5 0 1  D e n a l i  S t r e e t ,  S u i t e  102 
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Kt». B r o w n  
B e t t e  C a t o  
V i r g i n i a  C o l l i n s  
B e n  G r u s s e n d o r f  
A d e  I h.  i d H e r  r m a n n  
N i i I o  K o p o n e n  
T e r r y  M a r t i n  
Mike Miller 
F r i t z  P e t t y j o h n  
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April 20, 1988

Representative John Sund
Chairman of the House Judiciary Committee
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear John:

As you know, for many years I have represented insurance 
companies in various capacities, including the defense of 
workers' compensation claims. It is perspective gained from 
that experience that causes me to write. I want to emphasize 
that this letter is not written on behalf of any client and is 
intended solely as comment by an interested citizen.

I understand that the current version of the proposed 
workers' compensation legislation contains a provision for a 
mandatory rate rollback. As of this date, I understand that a 
6% rollback is in the bill and there is talk of increasing the 
number to 10%. It is my belief that adoption of such a 
provision is shortsided and the result is anti-consumer in 
nature. Adoption of such provision will surely result in a 
withdrawal of many carriers from the Alaska insurance market. 
While some carriers will remain in the business, competition 
will unquestionably be reduced. At the conclusion of any 
mandatory rate reduction, new rates will be adopted which 
reflect the realities of the marketplace and that will be a 
r. " rketplace that has fewer competitors.

The Division of Insurance is charged with the 
respo- ,>'.bility for reviewing proposed rates and determining if 
proposed rates are justifiable. That mechanism should be 
sufficient to insure that insurance companies are not allowed 
an unfair rate of return. If it is not, the Division's 
practices and procedures should be reviewed. I cannot 
understand why the legislature would consider going beyond that
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regulatory process in a fashion which would almost certainly 
decrease competition.

A reduction of competition in the insurance markets could 
have sweeping ramifications. It is my belief that stiff 
competition among workers' compensation insurance carriers in a 
fairly regulated market results in better claims handling and 
encourages carriers to offer more attractive total insurance 
packages which include various types of coverage. Legislation 
should foster rather than undercut that type of market.

I would like to add further comments regarding a proposal 
to require the Workers' Compensation Board to review and 
approve defense attorney fees. The proposal apparently arises 
from the fact that the Beard is required to review and approve 
fees charged by plaintiff's attorneys. However, a comparison 
between defense and plaintiff attorney fees is not appropriate 
in this context. It is only in rare circumstances that the 
plaintiff's attorney is compensated as a result of a fee 
agreement with his client. Rather, the insurance carrier is 
ordinarily required to pay the plaintiff's attorney. There is 
no fee agreement between the carrier and the plaintiff's 
attorney and thus, an independent arbiter such as the Workers' 
Compensation Board is required to review and approve the fee.
In rare circumstances the plaintiff's attorney is paid directly 
by his client and the paternalistic philosophy of the 
Compensation Act is reflected in the provision that requires 
the Board to approve such a fee, apparently to insure that the 
plaintiff's attorney does not unfairly take advantage of the 
injured worker.

The defense attorney is, of course, compensated under a fee 
agreement negotiated between the attorney and the insurance 
company. There is no paternalistic philosophy embodied in the 
Compensation Act that would require the Board to protect the 
insurance company from unfair charges by the attorney. More 
importantly, insurance companies are sophisticated consumers of 
attorney services and are fully capable of negotiating 
reasonable fees. The economics of the insurance industry 
compel carriers to limit litigation costs and thus, there is 
already significant pressure on carriers to keep fees at a 
minimum.

I understand that the legislative goal in adopting new 
workers' compensation language is to reduce the overall costs 
to the system. If the Workers' Compensation Board was granted 
power to cut back on the amount of litigation expense incurred
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by insurance carriers, throu?h a reduction in defense attorney 
fees, the carriers ability ^efend itself would be reduced 
beyond the limitations already imposed by the Compensation Act 
and amounts paid for compensation and medical expenses would 
certainly increase as a result* Therefore, adoption of this 
proposal would not reduce total costs and I suspect that the 
end result would be an increase in overall system costs.

For all of these reasons, I would urge you to eliminate any 
amendment which requires the Board to review and approve 
defense attorneys' fees. This is particularly appropriate in 
light of the fact that, to my knowledge, there is no data to 
suggest that defense costs are a significant factor in 
contributing to the insurance premium crisis that presently 
exists.

I greatly appreciate your consideration o f these matters.

Ve ry  t r u l y ,

RJW/llg
7674k /
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3und APR 1 1 1988
H ou se  o f  R e p r e s e n t a t i v e s  
J u n e a u ,  A l a s k a  9 lJ 8 1 1
Res SB 3 2 2
D e a r  R e p r e s e n t a t i v e  S u n d :
T ha  f o l l o w i n g  rapraaant* my f a a l i n g a  i n  s u p p o r t  o £ a a h o d u l i n g  a l l  
i n j u r i e s  u s i n g  t h a  W h o le  P e r s o n  t h e o r y  u n i e r  t h a  a k a  G u id aB  
i n s t e a d  o f  u s i n g  t h a  w a g e - l o e s  c o n c e p t .
Ac a r e h a b i l i t a t i o n i s t ; I  b e l i e v e  t h a t  a n y  s y s t e m  f o r  
c o m p e n s a t i n g  d i s a b i l i t y  o f  a n y  s o r t  tw nd s  t c  c o n t r i b u t e  t o  t h e  
d e g r e e  o f  d i s a b i l i t y  b y  r e d u c i n g  t h e  n o rm a l  e c o n o m ic  i n c e n t i v e s  
f o r  r e t u r n  * o  w o r k .  I  b e l i e v e  t h a t  s c h e d u le d  s y s t e m s  seem  t o  
o f f e r  a n  a d v a n t a g e  o v e r  wage l o s s  s y s t e m s  i n  t h a t  t h e y  
d i s c o n t i n u e  t h a  d a p a n d o n o y  r a l n t i o n o h i p  b a fe w o o n  t h a  w o r J t a r  a n d  
t h e  i n s u r a n c e  com pany  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T h a t  
m i n im i z e *  t h e  e f f e c t  o f  c o m p e n s a t i o n  on  f u n c t i o n a l  o v e r l a y  and  
i n c e n t i v e s  f o r  r e t u r n  t o  w o r k .
S c h e d u le d  s y s t e m s  a l s o  m in im i z e  t h e  n e c e s s i t y  f o r  i n s u r a n c e  
c o m p a n ie s  t o  m a i n t a i n  r e l a t i v e l y  l a r g e  n um be rs  o f  r e s e r v e s  
a g a i n s t  t h e  p o t e n t i a l  o f  f u t u r e  wage l o s s ,  a v e r y  e x p e n s i v e  
p r o p o s i t i o n  i n  t h e  c u r r e n t  i n s u r a n c e  r a t i n g  s y s t e m .  By  r e m o v in g  
t h e  i n t e r e s t  o f  t h e  c l a im a n t  and  h i s  a t t o r n e y  t o  b u i l d  aw a rd s  
b a s e d  on  wage l o s s ,  s u b s t a n t i a l  s a v i n g s  i n  c o s t s  s h o u l d  be 
r e a l i z e d .  B y  d i s c o n t i n u i n g  t h e  r e l a t i o n s h i p  w i t h  t h e  i n s u r a n c e  
com pany  a t  t h e  e a r l i e s t  p o s s i b l e  t im e ,  t h e  c l a im a n t  w i l l  a l s o  
d i s c o n t i n u e  h i s  r e l a t i o n s h i p  w i t h  h i s  a t t o r n e y  s o o n e r ,  t h u s  
r e d u c i n g  l i t i g a t i o n  (w h ic h  I  b e l i e v e  w i l l  b e  h e a v y  a t  f i r s t . )
D e s p i t e  t h e  c r i t i c s  a n d  a c t u a r i a l  r e p o r t s ,  I  know t h a t  w h i l e  t h e  
c u r r e n t l y  s c h e d u le d  aw a rd s  may i n c r e a s e ,  t h e  u n s c h e d u le d  aw a rd s  
w i l l  d e c r e a s e  and  b e  m o re  p r e d i c t a b l e .  P l e a s e  g i v e  e v e r y  
c o n s i d e r a t i o n  t o  s u p p o r t i n g  t h i s  b i l l .

Y o u r s , t r u l y ,
, •

T .  L i n d e r ,  m . a . , c r c , c i r s

i



m t M A RJO R IE  T. L IN DER , M.A., C .R.C ., CJ.R .S .
Vocational Rehabilitation Counselor
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March 23, 1988

Representative John Sund 
Pouch V 
Juneau, Alaska

Dear Representative Sund:

I am a vocational rehabilitation counselor who has worked in 
Alaska in the workers' compensation system for ten years, which 
gives me a uniaue vantage point. T also wnr>»4 on -tho wcca rohab 
committee. Thus,. I believe I understand the intent of the 
proposed legislation.

Rehabilitation under the current Alaska Workers' Compensation 
Syetero reminds me of the movie, "Requiem for a Heavy Weight," 
which deals with a no longer popular but aging boxer, His trainer 
and manager arrange a phony wrestling match for this once proud 
athlete and then they bet against him. Like the movie's 
protagonist, the injured worker, in the course of his claim, must 
enter an arena he does not want, participate in a contest he does 
not ohcose, and purposely throw the fight to support others who 
bet against him, If he works hard to preserve his income, under 
the wage loes concept, he receives no money, I have seen many a 
frustrated claimant utilize rehabilitation not to advance himself 
but to advance hia claim. Likewise, I have seen many an insurance 
company utilize rehabilitation services to decrease the value of 
the claim. Both are a waste of time, energy, and m o n e y 1

I believe that SB322 provides the claimant with an alternative to 
winning by losing. By scheduling all injuries, tha claimant can 
obtain a settlement based on the degree of medical impairment and 
help himself without hurting his claim. By requiring the claimant 
to invest the proceeds from his claim into his own support during 
his rehabilitation program should the program's length extend 
past medical stability, the system can attend to more motivated 
clients and promote early intervention. By reducing the amount of 
s u p p o r t  provided after medical stability, the system will 
d i s c o u r a g e  c r i p p l i n g  d e p e n d e n c y .  By m a k i n g  participation 
voluntary, the system will encourage freedom of choice. The 
increased length or training programs should make bonafida 
programs more possible.

While I hope I have your attention, I wish to comment on a recent 
amendment which came out of the House Labor and Commerce 
Committee regarding a Board order to change the epecialty-of the 
Board selected IME physician from that of the treating physician.

1



Some people have dubbed thie the "chiropractic amendment". I 
believe the isaue is much larger than chiropractor vs. M.D, It 
has to do with the Board's right to have complete information to 
make an informed decision without requiring the employer to put 
on an expensive hearing and the employee to incur delays in swift 
adjudication of his case. It has to do with quality medical 
attention. For instance, I can think of cases in which the 
claimant naively chose the wrong specialist as his treating 
physician. I remember a claimant who was utilizing a pulmonary 
specialist to treat her back pain. I remember a claimant who was 
misdiagnosed by a GP as having a herniated disc whan che 
claimant's real problem was a disc spaoe infection (a life 
threatening problem, I might a d d ) , I remember a chiropractor who 
alleged that a plantar wart was somehow related to a female 
claimant's lifting a cow. Yet another c l a i m a n t’s cancer of the 
spine was missed by his family practioner from whom he sought 
care after he experienced back pain on the job. obviously, all of 
those folks were treating with the wrong specialist for their 
problem. Had it not been for an IME ordered by the employer, no 
one would have had appropriate information. In these cases, the 
IME physicians' opinions radically differed from the claimants' 
treating physicians, Under the House amendment outlined, the 
Board would be limited to selecting yet another inappropriate 
specialist for the claimant's problem. Somehow, this does not 
make sense in either the name of justice or the quality medical 
care.

Yet one more amanCai'nt to the bill disturbs me. This one has to 
do with a mandated .roll back in insurance rates. I believe the 
proposed bill, should it not be tampered with, has at least a 6% 
reduction in costs built into it. My understanding is that a new 
NCCI report c o r r o b o r a t e  this belief. However, having a roll back 
in rates thwarts the free enterprise system. It may well chase 
carriers from Alaska leaving only one Alaskan based company. 
Creating a monopoly may foster opportunism, I strongly urge 'ou 
to reconsider this additive, which I believe will prevent healthy 
competition and eventually raise the insurance rates.

In short, Z support the original Senate Bill negotiated by the 
Labor Management Task Force and no House substitute. I invite you 
to call on me to provide information to you or your committee. 
Please thank Sherry Kockman for being responsive to my comments 
when I telephoned her last week.

Yours truly,

Marjorie T. Linder, M.A.,CRC, c i r s



Section 10 AS 23..30.041

(e) (2) other jobs that exist in the labor market that the
employee has held or received training for within 10 years before 
the injury or that the employee has held following the injury/ in 
either case for a period long enough to obtain the skills to 
compete in the labor market according to specific vocational 
preparation codes as described in the "Selected Characteristics 
of Occupations."

/



TESTIMONY ON SB 322 ' 5 ^ S - rUfc\ FRANK THOMAS-MEARS
WORKERS' COMPENSATION REFORM Vtsri ̂  ALASKA CHAPTER

AMERICAN SUBCONTRACTORS ASSOCIATION

MY NAME IS FRANK THOMAS-MEARS. I AM THE SECRETARY OF THE ALASKA CHAPTER OF 
THE AMERICAN SUBCONTRACTORS ASSOCIATION AND I AM TESTIFYING IN THEIR BEHALF 
TODAY.

FIRST, LET ME SAY WE ARE EXTREMELY SUPPORTATIVE OF THE ACTIONS OF THE 
LABOR/MANAGEMENT TASK FORCE AND OF THE WORKERS' COMPENSATION COMMITTEE OF 
ALASKA. WE APPLUAD THEIR COLLECTIVE EFFORTS. EACH INDIVIDUAL HAS 
DELIVERED ON THEIR PERSONAL COMMITTMENTS TO EFFECT REASONABLE CHANGES IN 
THE WORKERS' COMPENSATION SYSTEM AND THEY DESERVE OUR SUPPORT.

OUR APPRECIATION ASIDE, WE ARE NOT SATISFIED WITH THE FINANCIAL RESULTS OF 
SB 322.

SIXTEEN MONTHS OF NEGOTIATIONS HAVE ONLY MITIGATED A FUTURE .EMIUM 
INCREASE. THESE NEGOTIATIONS HAVE NOT REDUCED CURRENT P R E K . A»IS BY 15% AS 
WAS AGREED TO BY ORGANIZED LABOR AND MANAGEMENT. AND I THINK IT'S 
NOTEWORTHY HERE THAT THE ORIGINAL GOAL OF THE LABOR/MANAGEMENT TASK FORCE 
WAS A 30% REDUCTION IN CURRENT PREMIUMS.

WE ARE NOT SATISFIED WITH THE LEGISLATIVE RESPONSE MANDATING A PREMIUM 
DECREASE FROM THE INSURANCE COMMUNITY. WHY SHOULD THESE FREE ENTERPRISE 
INSURANCE CARRIERS BEAR THE FINANCIAL BURDEN OF WRITING WORKERS' 
COMPENSATION BUSINESS IN ALASKA AT A LOSS. WHY MAKE THEM RESPONSIBLE FOR 
THE SHORTCOMINGS OF THE SYSTEM.

WHILE WE APPLAUD THE INSURANCE INDUSTRY ON ONE HAND FOR VOL'INTARILY 
REDUCING THEIR PREMIUM LEVELS, WE ARE CRITICAL OF THE PROCESS AND METHOD EY 
WHICH THEY ARRIVED AT THIS COLLECTIVE ACTION. WE DO NOT BELIEVE THE 
PROCESS (and let me emphasis process) BY WHICH THEY ARRIVED AT THIS 
CONSENSUS IS IN THE BEST PUBLIC INTEREST.

SO HERE WE ARE TODAY, AFTER ALL THE NEGOTIATIONS AND POLITICING, WITH 
ALASKAN COMPANIES STILL UNABLE TO COMPETE WITH OUTSIDE FIRMS DOING BUSINESS 
IN OUR STATE. AFTER ALL THIS, WE STILL HAVE ONE OF - IF NOT THE MOST - 
EXPENSIVE WORKERS' COMPENSATION SYSTEM IN THE NATION.

SO WHERE DO WE STAND ON THE ISSUE OF WORKERS' COMPENSATION REFORM AND SB 
322.

FOR OUR OWN SELF-PRESERVATION, WE SUPPORT PASSAGE OF SB 322.

WE HAVE WITNESSED THE DEMISE OF MANY CONTRACTORS AND SUPPLIERS DURING 1987 
AND 1988. IN MANY INSTANCES, THE INCREASED COST OF WORKERS' COMPENSATION 
WAS THE FINAL STRAW THAT BROKE THE CAMEL'S BACK.

IF THIS LEGISLATION IS NOT PASSED, AND ALASKAN CONTRACTORS AND SUPPLIERS 
MUST ABSORB A PROJECTED 25% TO 30% PREMIUM INCREASE, MANY MORE OF US WILL 
DEMISE IN 1989 AND 1990.

TO REPEAT, WE ADAMANTLY STAND BEHIND PASSAGE OF SB 322.

NOW TO THE GOVERNMENT'S SIDE OF THE WORKERS' COMPENSATION EQUASION.

*
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REFORM
FRANK THOMAS-MEARS

ALASKA CHAPTER
AMERICAN SUBCONTRACTORS ASSOCIATION

WE FEEL THAT THE STATE OF ALASKA HAS A DUTY TO THE CITIZENS AND BUSINESSES 
OF THIS STATE TO ADEQUATELY ENFORCE OUR WORKERS' COMPENSATION LAWS AND 
REGULATIONS. IN MANY INSTANCES, WE DO NOT FEEL THE STATE HAS DONE AN 
ADEQUATE JOB.

WE HAVE LAWS CURRENTLY IN EFFECT THAT REQUIRE ALL BUSINESS ENTITIES DOING 
BUSINESS IN ALASKA TO HAVE WORKERS' COMPENSATION WITH ALASKA BENEFIT 
L E V E L S .

THE DEPARTMENT OF LABOR IS CHARGED WITH THE RESPONSIBILITY TO ENFORCE THIS 
LAW. IN OUR OPINION, THE DEPARTMENT OF LABOR HAS INEFFECTUAL IN CARRYING 
OUT ITS DUTY AND IT HAS COST BUSINESS IN OUR STATE VERY DEARLY. WE DO NOT 
BELIEVE THIS IS BECAUSE THE DEPARTMENT OF IAPOR LACKS THE WILL OR 
INCLINATION TO DO SO, WE BELIEVE IT IS BECAUSE THEY ARE NOT ADEQUATELY 
FUNDED.

WE UNDERSTAND THAT COMMISSIONER SAMPSON INHERITED THE CURRENT SYSTEM AND IS 
NOT RESPONSIBLE FOR ITS PAST FAILURE TO ADEQUATELY POLICE ENFORCEMENT OF 
THIS LAW. WE HAVE EVERY FAITH THAT HE WILL TAKE PERSONAL ACTION TO 
INCREASE THE ENFORCEMENT BUDGET FOR HIS DEPARTMENT TO RAISE THE STANDARDS 
OF ENFORCEMENT TO ACCEPTABLE LEVELS.

THE DIVISION OF INSURANCE, IN THE PAST, HAS NOT ADEQUATELY RESPONDED TO 
THEIR ROLE AS h PUBLIC REGULATOR AND FACILITATOR OF RULES, REGULATIONS AND 
STATUTE RECOMMENDATIONS TO MITIGATE THE EFFECTS OF AN ADVERSE SITUATION.
IN PART, WE BELIEVE THIS WAS DO TO LACK OF LEADERSHIP AND ADEQUATE FUNDING.

WE HAVE BEEN PLEASED WITH THE IDEAS AND ACTIONS OF THE NEW DIRECTOR OF 
INSURANCE, MR. PAUL ROLLER, IN LAST SEVERAL MONTHS. WE BELIEVE HE IS 
PERSONALLY COMMITTED TO MAKING THE SYSTEM A BETTER AND MORE COST EFFECTIVE 
SYSTEM.

TO MR. ROLLER, WE WOULD VOICE TWO CONCERNS.

FIRST, WE WOULD POINT TO THE STATUTES DEALING WITH THE REQUIREMENT THAT 
INSURANCE CARRIERS IN THIS STATE CONFORM TO THE FORM AND RATE FILINGS OF 
THE NATIONAL COUNCIL ON COMPENSATION INSURANCE - HEREAFTER NCCI.

WHEN WAS THE LAST TIME THE DIVISION INSTITUTED A COMPETITIVE BIDDING 
PROCESS, WHEREIN NCCI- A RATING BUREAU - WOULD HAVE TO COMPETE WITH OTHER 
FREE ENTERPRISE RATING BUREAUS FOR THE PRIVLEDGE OF PROVIDING SERVICES TO 
INSURANCE CARRIERS IN THIS STATE, WE BELIEVE THERE IS A POTENTIAL TO 
GENERATE SIGNIFICANT COST SAVINGS TO PREMIUM PAYORS WITH SUCH COMPETITION.

SECONDLY, WE ARE OPPOSED TO THE EXCLUSION OF REPRESENTATION FOR PREMIUM 
PAYING ALASKAN BUSINESSES FROM A SUBSET OF NCCI KNOWN AS THE CLASSIFICATION 
AND RATE COMMITTEE.

CURRENTLY, ONLY MEMBERS OF NCCI AND THE DIRECTOR OF INSURANCE CAN SIT ON 
THE CLASSIFICATION AND RATE COMMITTEE. TO BE A MEMBER OF NCCI, ONE MUST BE 
AN INSURANCE CARRIER.
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TESTIMONY ON SB 322 
WORKERS' COMPENSATION REFORM

FRANK THOMAS-MEARS 
ALASKA CHAPTER 

AMERICAN SUBCONTRACTORS ASSOCIATION

’oJE WOULD REMIND THE DIVISION, NCCI AND MEMBERS OF THE C&R COMMITTEE, THAT 
WHILE THE OPERATIONS OF THE INSURANCE INDUSTRY ARE BEST LEFT TO THE DEVICES 
OF THE FREE ENTERPRISE SYSTEM WITH PROPER STATE REGULATORY OVERSITE, 
WORKERS' COMPENSATION INSURANCE IS A TYPE OF INSURANCE WHICH TRANSENDS THE 
NEED OF THE FREE ENTERPRISE MARKETPLACE - IT IS A SOCIAL AND VERY PUBLIC 
ISSUE.

ALASKAN EMPLOYERS WANT A VOICE AND A VOTE ON THOSE MATTERS WHICH SO EFFECT 
OUR ECONOMIC WELLBEING. WE BELIEVE THE INSURANCE INDUSTRY WOULD FIND US 
REASONABLE AND COMPETENT PARTNERS, EAGER LEARNERS AND VALUABLE ALLIES - IF 
GIVEN A CHANCE.

WE HAVE BEEN INFORMED, ON SEVERAL OCCASSIONS, THAT EVEN WHEN THE DEPARTMENT 
OF LABOR OR THE DIVISION OF INSURANCE HAVE, IN THE PUBLIC INTEREST, STOPPED 
PRACTICES AGAINST PUBLIC LAW OR PUBLIC WELLBEING, THE STATE ATTORNEY 
GENERALS OFFICE HAS REFUSED TO COOPERATE - CITING THE NEED TO FRY BIGGER 
FISH. IF THIS IS INDEED THE CASE, THE ATTORNEY GENERALS OFFICE IS THE 
WEAKEST LINK IN THE CHAIN. AND THE SITUATION SHOULD BE CORRECTED - NOW.

WHILE WE ARE NO PROPONANTS OF INCREASED GOVERNMENT SPENDING, WE ARE VERY 
SUPPORTIVE OF INCREASED BUDGETS FOR BOTH THE DEPARTMENT OF LABOR AND THE 
DIVISION OF INSURANCE TO SUBSTANTIALLY ENHANCE THEIR ABILITY OF ENFORCE THE 
LAWS OF THIS STATE FOR THE PUBLIC GOOD.

IT IS INTERESTING TO NOTE THAT TO OUR KNOWLEDGE, THE DIVISION OF INSURANCE 
IS THE SECOND LARGEST INCOME GENERATOR FOR THE STATE OF ALASKA - PRODUCING 
IN EXCESS OF $20,000,000 PREMIUM TAX DOLLARS PER YEAR. THESE PREMIUM TAXES 
ARE PAID TO THE STATE, THROUGH INSURANCE PREMIUMS, BY EVERY INDIVIDUAL OR 
BUSINESS THAT PURCHASES INSURANCE IN ALASKA.

TO OUR KNOWLEDGE, THE NIETHER THE DIVISION OF INSURANCE OR THE DEPARTMENT 
OF LABOR ARE APPORTIONED ANY OF THESE PREMIUM TAX DOLLARS FOR LAW 
ENFORCEMENT, BUT RATHER THAT THESE PREMIUM TAXES ARE DIRECTED INTO THE 
STATE'S GENERAL FUND FOR OTHER PURPOSES.

GOOD PUBLIC POLICY WOULD DICTATE THAT A PORTION OF THESE PREMIUM TAX 
DOLLARS BE ALLOCATED TO PROVIDE FOR THE ENFORCEMENT OF INSURANCE AND 
INSURANCE RELATED STATUTES AND REGULATIONS.

WE PROPOSE, IN KEEPING WITH THE VITAL PUBLIC INTEREST THAT SURROUNDS THE 
ISSUE OF WORKERS' COMPENSATION, THAT SEVERAL MILLION OF THESE PREMIUM TAX 
DOLLARS BE ALLOCATED TO THE DEPARTMENT OF LABOR AND THE DIVISION OF 
INSURANCE TO FUTHER THEIR LAW ENFORCEMENT AND REGULATORY ACTIVITIES.

IN CLOSING, MUCH REMAINS TO BE DONE TO REDUCE AND STABILIZE THE COST OF 
PROVIDING WORKERS COMPENSATION INSURANCE TO ALASKAN BUSINESSES.

INSOMUCH AS IS POSSIBLE, ADMINISTRATIVE AND NON-STATUTE CHANGES WHICH DO 
NOT JEAPORDIZE BENEFIT LEVELS FOR THE TRUELY INJURED EMPLOYEE ARE THE 
REFORMS OF CHOICE.

BUT, ALASKAN LABOR, ORGANIZED AND UNORGANIZED, MUST WORK IN COOPERATION 
WITH ALASKAN EMPLOYERS AND BE ALSO WILLING TO REDUCE AND STABILIZE THE COST 
OF BENEFITS DELIVERY AND BENEFIT LEVELS.
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WORKERS' COMPENSATION REFORM ALASKA CHAPTER
AMERICAN SUBCONTRACTORS ASSOCIATION

LET US ALL, EMPLOYERS/ LABOR AND GOVERNMENT, CONTINUE OUR EFFORTS. WE HAVE 
MADE A REASONABLE START - BUT ALL WILL BE FOR NAUGHT IF WE STOP AT THE END 
OF SESSION.

THANK YOU FOR THE OPPORTUNITY TO MAKE THESE REMARKS.
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FACT AND ANALYSIS SHEET. RELATED TO AND OPPOSING PROPOSED CHANGES IN THE wnBlTac'
COMPENSATION ACT. VIA SB322 AND HB 332. Set attached PETITION.

*» Tins m Inina! iiiLcnu wf uiio WviKcia' Cuuiy rt tt (a ) , was to yrotutt anvJ yroviue tor injured 

workers and chair fam ilies, due to job related in ju r io s . The proposed b i l l s  do not 
accomplish th is .

# Tne proposed b i l l s  a rt intended to "cut costs'' of the WC system, but do so at a greater 
cost to tha injured workers rights and .benefits , families and health, and placing a 
burden on an already depressed economy and society.

* I t  appears that the so called Tort Raform has bean extended to the WC system, which 
is  already oppressive and unjust to injured workers urtd their"dependents. WtflrlSng, 
unnecessary delays in benefit de livery , claims settlements; causing impoverishment, return to health and employment, (Insurance Reform, noc Tort Reform is needed).

* The AWCC ad hoc committee (whose members recommended and drafted the b i l l s ) ,  repre­
sent many business and insurance interests and not the majority and wide range of 
Lnjured workers, themselves, (They now have opened an o f f ic e  representing employers 
on ly ) .

* Employers themselves need to be aware that an Increase in comp claims is not the
reason fo r the r ise in premiums, but the high cost of defense l i t ig a t io n ,  too many 
independent medical evaluations (IME's), trave l expenses fo r  expert witnesses, pain 
c l in ic s ,  rehab i li ta t ion , e tc . ,  in order to defeat legitimate claims, Ratos w i l l 
not be reduced with the proposed b i l l s ,  and the worker w i l l a lso be paying a higher
cost fo r  his/her union health benefits .

* Many rrnrs "independent madical owaiyatione" will be required by the proposed bills,
in an e f fo r t  to deny benefits ( to  an already harassed injured person), and w i l l nocreduce costa, but inticaec them.
Injured employee's are denied doctor/patlcne "privileged" information and communi-atiou.
and their "free choice o f physician" end ti ■jatmcrH; wiH challenged every 30 days, by an IME.

" There is no accountib ility of physicians who "knowingly and w il l ing ly  make fa lse
statements or m isrepresentations" in a comp claim, Those doctors—should-have their 
licenses suspended or revoked.

* Certi f ied  Rehabilitation Insurance Specialists are natura lly  pro employer/carrier.
At present they are not licensed or regulated by the state, and in many cases not 
qua li f ied . In many cases the injured worker is  not resmployed, while i t  appears
Chat only rehaB agencies and personnel "p ro f i t "  from such programs. Injured employees 
need equal protection, and should be allowed to discharge their Rehab counselor, etc. 
without losing the ir benefits.

*  TKc p r o p a o o d  b i l l , *  g i . c  a i .n u a i .  L u t o i  a u u i i u t i v y ,  y ; l y l i e g e s  ufiu i m m u n i t y ,  c o  a p p o i n t e e  
board mambers, without accountib i l ity  tor their actions and decisions.

" The injured workers' rights under the Constitution of the State of Alaska, spec ifica lly
Areielo X §§ 2 and 7 (Inherent , ightu and dua yiuuna»), § 22 (Right to Privacy) are 
threatened by these b i l l s ,  as well as Article VII §§ 4 and 5, regarding the promotion 
and protection public hea lth . There are many problems with the health care system 
in Alaska—  these problems need to be addressed and reformed, not the Workers' Comp system!

Injured and Disabled Workers A9so. PO Box 671495 
Chugiak, AK. 99567 
rnone-oao-jui / / 3 3  &
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WE, THE UNDERSIGNED, STRANGLE QPPQftE AND FIND OBJECTIONABLE SENATE B ILL  322  AND HOUSE B ILL  332  RELATING TO WORKERS* 
COMPENSATION, AS THEY FURTHER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTS AND BENEFITS DUE THEM UNDER THE LAW.
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o f ' I * *  UNDERSI3NED, STRONGLY OPPfMK AND FIND OBJECTIONABLE,
8ENATE B IL L  322 AMD HOUSE B IL L  382 WE LATINO TO WORKERS' 
COMPENSATION, AS THEY gURIHEB UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF R1QHTB AND BENEFITS DUE THEM 
UNDER THE LAW.
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P E T I T I O N

I

TH t UNDERSIGNED, SlflDNQLY QPPflflF. AND FIND OBJECTIONABLE. 
SENATE BILL 3 2 2  AND HOUSE BILL 3 3 2  RELATING TO WORKERS' 
COMPENSATION, AB THEY F U R T H E R  UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DI8ABLED WORKERS OF RIGHTS AND BENEFITS DUE TH EM  
UNDER THE LAW.
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fJNDER8IQNEp» BTRQflflLY OPPOSE AND FIND OBJECTIQNABi p , 
SENATE BILL 3 2 2  AND HOUSE BILL 332  RELATING TO W0RKER8'
COMPENSATION, AS THEY EURTUER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OE— RI0HTB AND BENEFITS DUE THEH 
UNDER THE LAW.
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P E T I T I O N

WE, THE UNDERSIGNED, STftQNflLY QggflSE AND FIND OBJECfIONABLE, 
SENATE BILL 3 2 2  AND HOUSE BILL 352  RELATING TO WORKERS' ’
COMPENSATION, AS THEY FURTHER UNJUSTLY AND UNFAIRLY DEPRIVE 
INJURED AND DISABLED WORKERS OF RIGHTS AND BENEFIT* DUE THEM 
UNDER THE-tAW. *

SIGNATURE PRINTED NAME
j f k c t L .

\ 1 ^ £ U ___\ o -  if-  ~\7) O a v \ W  U r r . »n

ADDRESS

ktr.i.O

A'tO/

PHONE

7^S~-2Z42

3  -VI ' M / 7

i  J/ j ‘ c ( ' Yr./>
2.iZisZLlS

. ,̂ .CZC kfrie.nfco

7A'.tJu* 2— // tj* r~ £ ' i --------- .x.v^ -—

r ^ v z -  J  6 /t  l7 s  A & & a < - ? J j :. r - w v

^ H \ U  ^  £  L.AKF_______1070\ /V-----------~x7.5i-

y  a y  : y
LuLi

A /w  ^ —

....- w  > >-sstTi

,jpk-4__
S -A flvu  P . ^ ^ c T  g / p /

7 : p y  '  y ' . r f  . / « , /£• , U : . a ^ u i

a r / ^

m = m d .
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A l a s k a  O c c u p a t i o n a l  T h e r a p y  A s s o c i a t i o n

C o m m i t t e e  to E s t a b l i s h  S t a n d a r d s  for 
P e r f o r m a n c e  R a s e d  

P h y s i c a l  C a p a c i t i e s  E v a l u a t i o n s

A CHAPTER OF THE AMERICAN 
PHYSICAL THERAPY ASSOCIATION

Gary W. McCarthy 
11132 Placer Circle 
Eagle River, Alaska 99577 
694-4590 or 561-1876

[ A L A S K A  P H Y S I C A L  T H E R A P Y  A S S O C I A T I O N .  I N C .

January 21, 1988

Senator Tim Kelly 
Pouch V
Juneau, Alaska 99811 

Attention: John Ringstad

Dear Mr. Ringstad:

This letter is in follow-up to our telephone conversation today. As we 
discussed, a joint committee of the Physical and Occupational Therapy 
Assocation is interested in incorporating Performance-Based Physical 
Capacities Evaluations into the new Workers’ Compensation Legislation and 
Regulation. I have enclosed a list of committee members and proposed 
guidelines for these evaluations for your review.

Please keep us informed about the progress of the Bill, as well as the 
teleconferences scheduled for January 29th and February 12th. If you have any 
questions, please contact me.

Sincerely,

~ W 7 > l cC ^

Gary Vi. McCarthy, L.P.T.

GWM:ph
Enclosures



Adhoc Committee Members 
PCE and Work Hardening Regulations

Li z  Dowler, O . T . R . / L .
W o r k  T h e r a p y  E n t e r p r i s e s  
3700 W o o d l a n d  D r i v e  
A nc h o r a g e ,  A l a s k a  99503 
2 4 3 - 6 1 1 6

L i n d a  Glick, O . T . R . / L .  
A l a s k a  H a n d  R e h a b i l i t a t i o n  
4325 La u r e l  S t r e e t ,  #255 
A n c h o r a g e ,  A l a s k a  9 9508 
5 6 3 - 8 3 1 8

D u a n e  Mayes, Q . R . P .  
N o r t h e r n  R e h a b i l i t a t i o n  
Services, Inc.
4225 Laurel S t r e e t ,  #103 
A n c h o r a g e ,  A l a s k a  9 9 508 
5 6 1 - 3 1 5 2

G a r y  McCarthy, L. P . T .  
A l p i n e  P h y s i c a l  T h e r a p y  
4 2 0 0  La k e  Otis, S u i t e  103 
A n c h o r a g e ,  A l a s k a  9 9 508 
5 6 1 - 1 8 7 6

Pat Montague, O . T . R . / L .  
A l a s k a  T r e a t m e n t  C e n t e r  
3710 Fi 2 0 t h  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 8  
2 7 2 - 0 5 8 6

E r i c  Olson, E s q u i r e
801 W. F i r e w e e d  Lane, S u i t e  2 0 0 A
A n c h o r a g e ,  A l a s k a  99503
2 7 7 - 6 5 3 2

L e n o r e  Rush, R.N. 
I n d u s t r i a l  I n d e m n i t y  
4 3 4 1  B Street 
A n c h o r a g e ,  A l a s k a  99503 
5 6 1 - 6 0 0 0

J a n e  T h i b o u t o t ,  L.P.T. 
1840 Scenic W a y  
A n c h o r a g e ,  A l a s k a  9 5501 
258-62.45

M a r c i a  W a k e l a n d ,  L.P.T. 
A l p i n e  P h y s i c a l  T h e r a p y  
4 2 0 0  L a k e  Otis P a r k w a y ,  #103 
A n c h o r a g e ,  A l a s k a  99508 
5 6 1 - 1 8 7 6



PROTOCOL #1 FOR PERFORMING FCE'S (up to 8 weeks post-injury)

Total time for evaluation: one hour

Purpose; To determine if patient can return to work.

When; Test to be performed any time between s/p injury and up to 8
weeks. Note: after 8 weeks s/p injury and patient has not been
working refer to Protocol 2.

One Hour Evaluation - Pain level to be monitored during evaluation.

I. Subjective Interview:
A Critical demands of job
B. Brief work history
C. Affects of environmental factors

Objective: Height, weight, posture, gait, balance.

II. Range of Motion: Full ROM measurements of injured joint and related
muscles of adjacent joints.

III.Strength: (Dynamic) Manual muscle testing of muscles surrounding
injured joint

A. Maximum effort tests
B. Functional tests - i.e., squats or hand grip
C. Lifting tasks - floor to knuckle

knuckle to shoulder 
12" to knuckle 
knuckle to overhead

D. Carrying
E. Pushing/pulling
F. Critical demands

IV. ADL: Evaluate body mechanics

V. Gross Coordination and Fine Manipulation: General assessment.

VI. Static Positions: observed (choose 1-2 appropriate to jcb)

VII.Fndurance: reported (such as sitting, walking, standing)

Reconrnendations:

I. Return to work
II. More diagnostic testing
III. More acute therapy
IV. Work hardening or OJT



PROTOCOL #2 FOR PERFORMING PCE'S (greater than 8 weeks post injury)

Total time for evaluation: 6-8 hours

Purpose: To determine if patient can return to work.

When: Test to be performed on anyone off work 8 weeks or more after
injury.

Need: Jab Analysis

Six-Eight Hour Evaluation

I. Subjective Interview:
A. Critical demands of job
B. Brief work history
C. Affects of environmental factors

Objective: Height, weight, posture, gait, balance.

II. ROM: Full ROM measurements of injured joint and related musc_es of 
adjacent joints.

III. Strength: (Dynamic) Manual muscle testing of muscles surrounding injured
joint

A. Maximum effort tests
B. Functional tests - i.e., squats or hand grip
C. Lifting tasks - floor to knuckle

knuckle to shoulder 
12" to knuckle 
knuckle to overhead

D. Carrying
E. Pushing/pulling
F. Critical demands
G. Other maximum effort tests - clinbing and bending

IV. ADL: Evaluate body mechanics

V. Gross Coordination and Fine Manipulation: Specific tasks that measure 
the function of injured joint.

VI. Static Position Strength Tests: muscles around affected joint. For back 
patients, use a dynamometer. For all patients be as objective as 
possible to measure inconsistenciest

VII. Endurance: (Cbjective measures) duplicate job tasks, frequency and other 
factors of job site as much as possible. Monitor pain, exertion and 
cardiovascular level of activity. Dynametric testing. In addition, 
sitting, standing, and walking as appropriate.

a



Protocol #2
Page 2

A. The injured worker can:
Sit f o r  hr s. at a time;  hr s. in a n  hr. day.
Stand f o r  hr s. at a time;  hr s. in a n  hr. day.
Walk f o r  hr s. at a time;  hr s. in a n  hr. day.
Alternately sit/stand f o r ___hrs. at a time;  hr s. in a n  hr.day.
Alternately sit/walk f o r  hrs. at a time;  hrs. in a n  hr. day.
Alternately stand/walk f o r  hrs. at a time;  hrs. in a n  hr. day

Level Lift  # frequently (60x in 8 hrs.);  # occasionally (4x
in 8 hrs.)

Stand Up Lift________ _# frequently from floor height to waist height.
Weight Carry  if frequently (60x in 8 hrs.);  # occasionally (4x

in 8 hrs.)
Push/Pull  # frequently (60x in 8 hrs.);  # occasionally (4x

in 8 hrs.)

B. Additional Testing:

  Squat/Kneel Frequently; Occasionally
  Bend/Stoop Frequently; Occasionally
  Crawl Frequently; Occasionally
  Cliirto Ladders/Stairs
  Reach Overhead
  Perform Fine Manipulation
  Operate Foot Controls
  Operate Hand Controls

VIII. Feasibility Report: Based on evaluator's observations.

A. Correlation between pain rating and observed behavior

B. Observed body mechanics and material handling ability

C. Observed gross coordination.

D. Do the endurance projections appear to be reliable? 
Explain: _______________  _______________________________

Good Fair Poor

Good Fair Poor

Good Fair Poor

Yes No

E. The results of this test appear to be valid. Yes No
Explain: [ ] Pain [ ] Poor Effort [ ] Other __

F. Is client a syirptom magnifier Yes No
If so, this is substantiated h o w ? __________________________________

IX. Safety:



Protocol #2
Page 3

Reconrnepdatians:

I. PCE level __________
II. Part time Full time
III. Limitations
IV. Remedial programs that might reduce client's physical limitations
V. Prognosis

This information was gathered during a ______  hour Physical Capacities
Evaluation over _  days.

REV. 2/1/88



PROTOCOL FOR PERFORMING HAND/DPPER EXTREMITY PCE'S

Time: 4 to 8 hours recorrmended

Purpose:

To determine if the worker can perform usual and customary work or a specified 
job.

'Do determine if modification can facilitate return to usual and customary work 
or a specified job.

'Do identify work restrictions.

'to identify remedial programs for the worker.

To determine general upper extremity (UE) functional capacity.

Ito offer recarrmendations for job possibilities.

lb assess worker feasibility and willingness to put forth maxiiaim effort. 

Requirements may include:

I. Job analysis

II. Pertinent medical records.

Evaluation:

I. Subjective: Pain complaints, major concerns, goals of the worker,
functional level as perceived b y  the worker.

II. Objective:

A. Skin/scar condition
B. Altered physical appearance of hand/UE
C. Body mechanics/compensatory posturing
D. Edema/atrophy measurements
E. ROM - active/passive
F. Sensation
G. Pressure/vibration tolerance
H. Dexterity testing (standardized)
I. Strength endurance

1. manual muscle testing
2. maximum effort testing - static, dynamic 

J. ADL's and hand/UE physical demands testing
1. fingering
2. handling
3. reaching
4. pushing/pulling
5. torquing
6. lifting
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Protocol for Hand/Upper Extremity PCE's 
Page 2

7. carrying
8. climbing
9. tool use

10. writing
K. Work simulation/situational assessment 
L. Reevaluation

1. inflammatory response to activity
2. sensation
3. strength
4. pain

Summary and Recommendations:

I. General UE functional capacity

II. Job possibility recomnerdations

III. Validity assessment

IV. Limitations

V. Modifications

VI. Appropriate remedial programs

1/26/88



PROTOCOL

E d u c a t i o n  C o u r s e s

Keys Functional Assessments - Minnesota since 1982

a. Protocol driven test
b. Statistically correlated
c. Tests are limited to what's been validated
d. 3--day training program
e. Use their form and send results to them; stats are updated
f. Equipment needed

FCA Polinski - Minnesota

a. 2-day training program
b. Analyses of haw a person moves
c. Testing protocol
d. Pay them $50/test for every test
e. Equipment needed

Blankinship - P.T., - American Therapeutics

a. Testing protocol - ideas
b. State - minimal
c. Equipment suggested (minimal needed)
d. 2-1/2 day course - no certification
e. Introduction to principles
f. Only for bad; patients

g. General functional abilities

Matheson - psychologist since 1970’s (component symptom magnification)

a. Principle wort hardening evaluation
b. All injuries
c. Years of experience - not as much physical objective measurements
d. Psychological measurement tools
e. 2-1/2 day course
f. Equipment needed

Other options electives

a. Suanders
b. American Back Seminars
c. Group from Maine
d. Hand Seminars (to be presented by Linda Glick)



LAW OFFICE OF
SHELBY L. NUENKE-DAVISON (907) 276-6555

2525 BLUEBERRY ROAD. SUITE 102 
ANCHORAGE. ALASKA 99503

Date: February 3, 1988

To: Honorable Tim Kelly and Honorable Dave Donley

From: Shelby L. Nuenke-Davison 
Attorney at Law 
2525 Blueberry Road, Suite 102 
Anchorage, AK 99503 
(907) 276-6555

Re: Labor Management Task Force Bill

WRITTEN TESTIMONY

I have been practicing workers' compensation defense 
almost exclusively in the State of Alaska for the last six 
years. I testified just briefly at the hearings held in 
Anchorage, on January 29, 1988 and was the last witness. 
Since a lot of committee members were unavailable, I have 
decided to take the time to do some written testimony 
because I think this bill is crucial.

I am of the opinion that the Labor Management Task 
Force Bill should be passed with no amendments made to the 
bill that do not go through the Labor Management Task Force. 
The reason for this is because, though I can see legally 
where some language changes need to be made, I know from 
working in the Alaska workers' compensation arena that all 
the statutes are directly related to each other and are 
intimately intertwined.

I would like to briefly comment on why some of the 
proposed changes are of the utmost importance. Failure of 
me to address any particular portion of the bill does not 
mean that I am not in support of those aspects of the bill.

1. Page 1, Section 1, lines 14 & 15 state, "The 
legislature declares that the workers' compensation laws 
must not be construed by the courts in favor of any party." 
This language is crucial to get passed and quite frankly I 
think it should be a lot stronger in that no matter what 
workers' compensation reform is done by the legislature, 
unless there is a message given to the Alaska Supreme Court 
that wher. there is any ambiguity in the workers1



February 3, 1988 
Page 2

compensation statute it should not go in favor of any party, 
then the Alaska Supreme Court through case law will nullify 
a lot of your work. Both the employer and employee give up 
significant rights in the workers' compensation arena. It 
is important that everybody understands this because much of 
the testimony has been surrounding the employee's rights. 
Employers give up the right to have the employee prove by a 
preponderance of evidence that he was injured, that the 
defendants are liable, and his damages. The employer also 
gives up his common law defenses to comparative negligence 
and assumption of risk. These are significant rights to 
give up and, as such, the law should not be construed just 
in favor of the employee. I understand that the employee 
also gives up his common law damages in exchange for the 
workers' compensation remedies. Because both parties give 
up significant rights, neither party should be favored in 
the law.

As the law presently stands, the Workers' Compensation 
Act does not state this. As such, the Alaska Supreme Court 
always construes the law in favor of the employee if there 
is any ambiguity in the statute. This is based upon a 
common law rule that the humanitarian purpose of the law is 
to favor claimants. To give you an example of how bad the 
Supreme Court is against employers, there is a common joke 
which goes around the workers' compensation arena, which is 
that if a claimant losses at the Board level, the claimant's 
attorney is malpractice not to appeal. That is somewhat of 
a significant statement and gives you an idea of how crucial 
this intent language is.

However, „ under^this section, 
the w o r d  "any" .evidence and substitute
evidence because that is the appropriate sr-anaarei^or^review 
for appeals on issues of fact. Keep in mind, substantial 
evidence is easily found on appeal because it has been 
defined that any evidence is "substantial enough if it 
supports the conclusion in the contemplation of a reasonable 
mind."

2. I would now like to comment on page 2 of the bill 
Section 4, lines 24 through 29 and over to page 3, line 1. 
This proposed amendment is important to protect employers 
from being liable on a claim where an employee knowingly 
makes a false statement as to his physical condition and 
then allegedly has an aggravation to that condition. 
Because of the three-pronged test outlined in the proposed 
bill, this statute will be hard to prove and will not be 
easy to abuse against the claimant by the employer. This 
secti.onr^ho,w.&v,er,,_needs_to_.be support.ed_b.v__the new language
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3. AS 23.30.095, Section A which is found on page 12, 
lines 7 & 11, is an important amendment so as to avoid 
doctor shopping. Doctor shopping prolongs a claim unfairly 
to the employer. Doctor shopping can presently occur if a 
claimant goes to a doctor who does not support his position 
and wants to prolong the claim. Presently, there is nothing 
in the law stopping this and, therefore, claims go on 
indefinitely. This statute, however, appropriately protects 
a claimant if his treating physician refers him to a 
specialist in an area so as not to have the specialist be 
constituted a treating physician. At the hearing there was 
some testimony i*egarding the right of the employer to have 
IME's every 30 days and the fear that the claimant would be 
subjected to numerous "invasive diagnostic tests." As such,

4. I would like to discuss briefly on two intertwined 
statutes which I think are very important to be passed 
untouched. There is nothing legally wrong with either of 
these paragraphs. One is Section 15 of AS 23.31.120 (c) 
which is found on page 16 of the bill, lines 4 through 7, 
and the other is Section 32, which is AS 23.30.265 (17) 
which is found on page 25 & 26, specifically on page 26, 
lines 4 through 14. Both of these amendments are absolutely 
crucial to be adopted without any changes because stress 
claims are as a general rule hard to objectify and are the 
up and coming big exposure for employers. Because there was 
no legislation on the books, the Alaska Supreme Court have 
made two devastating rulings on stress that make these 
claims almost undefensible. since there are so many 
stressors in ones life and since a stress claim is 
subjective in nature, I urge you to enact both amendments 
untouched. These statutes still affords a party to file a 
stress claim.

5. Finally, the last areas I would like to address are 
Section 6, Voluntary Vocational Rehabilitation, Section 24, 
Temporary Total Disability, and Section 25, The Scheduling 
of All PPD Benefits and why these sections are important to 
pass without any significant amendments being made unless 
they go through the task force.

The present vocational rehabilitation statute in Alaska 
has already been labeled a failure by many claimants, 
employers, workers' compensation board members, and
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vocational rehabilitation counselors alike. The Alaska 
vocational rehabilitation system is not fair because it is 
too intimately connected to the types, amount, and period of 
time benefits that will be received by the claimant and has 
resulted in increased litigation to the detriment of the 
employee. Because of its close connection to the types, 
amount, and period of time benefits that are received, 
vocational rehabilitation in Alaska is nothing more than a 
litigation tool, and as such, is usually computed to dollars 
and settled out in a settlement. After the settlement, the 
claimant is no longer entitled to vocational rehabilitation 
and v/ill more than likely have to return to his work at the 
time of injury, even if he really should not.

To understand the failure of the present vocational 
rehabilitation statutes, one must understand the interplay 
between Temporary Total Disability benefits, Permanent 
Partial Disability and Vocational Rehabilitation under the 
present law. Under the present lav/, it is important for you 
to understand because there is no cap on the amount or 
period of time a person can collect Temporary Total 
Disability benefits and there is a cap on Permanent Partial 
Disability benefits and because the Alaska Supreme Court in 
a case called Bicrnell v. Wise, determined that until a 
person is both ''medically and vocationally stationary" he is 
entitle to get Temporary Total Disability benefits, the 
claimant has no interest in getting off Temporary Total 
Disability arid on to Permanent Partial Disability benefits. 
Therefore, because vocational rehabilitation is so closely 
tied to how much a person gets and for how long it results 
in a lot of litigation. This is why vocational 
rehabilitation does not work in the present system because 
all it is really used for is a tool to facilitate larger 
claims and/or to prolong the claim. This is where we 
lawyers do a lot of our work. As such, the Joint Labor 
Management Task Force Bill should be passed because it 
removes vocational rehabilitation from the litigation 
process and puts a cap on Temporary Total Disability 
benefits of two years and does not make Temporary Total 
Disability, benefits or Permanent Partial Disability benefits 
tied to whether or not the patient is vocationally stable. 
However, in the bill pending vocational rehabilitation is 
still afforded to claimants who need the services. Only 
chose claimants who truly want these services will use them 
if they are not tied so intimiately to the claim. Even 
though no one can give hard dollars in terms of savings, I 
cannot see how this concept would not save a lot of costs in 
the workers' compensation system.

If any of you have any questions in regard to this bill 
or any legal questions on this matter, please feel free to



connect me. Thank you for taking the time to read this 
written testimony.

Sincerely,

Shelby L. Nuenke-Davison 

SND/kac

F e b r u a r y  3 ,  1 9 8 8
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TEOH U I O M T O
LEGISLATIVE A F F AIRS A G E N C Y

M E M O R A N D U M  D e c e m b e r  17, 1987

S UBJECT:

TO:

FROM:

T h e  c h a n g e s  you r e q u e s t e d  to the e x i s t i n g  workers' c o m p e n­
s a t i o n  laws ha v e  b e e n  i n c o r p o r a t e d  in t o  the a t t a c h e d  draft. 
T h e  d r a f t  l a n g u a g e  r e c e i v e d  f r o m  y o u r  office has b e e n  
c h a n g e d  for p u r p o s e s  of f o r m  and style. There are a  f e w  
s u b s t a n t i v e  m a t t e r s  t h a t  r e m a i n  u n r e s o l v e d  that I w a n t e d  to 
b r i n g  to your a t t e n t i o n :

1 . A l t h o u g h  t h e r e  is a r e f e r e n c e  in s e c t i o n  2 to " p a n e l s  
e s t a b l i s h e d  in AS 2 3 . 3 0 . 0 4 1  a n d  2 3 . 3 0 . 0 9 5 " ,  I c o u l d  n o t  f i n d  
a n y  l a n g u a g e  e s t a b l i s h i n g  p a n e l s  in t h o s e  sections. T h e r e­
fore, the l a nguage i n  s e c t i o n  2 h a s  b e e n  slightly c h a n g e d .

2. T h e  a p p l i c a b i l i t y  se c t i o n ,  s e c t i o n  34, provides t h a t  the 
A c t  a p p l i e s  to i n j u r i e s  s u s t a i n e d  a f t e r  J u l y  1, 1 9 8 8 ,  w h i c h  
is a l s o  the e f f e c t i v e  d a t e  o f  the bill. But s e v e r a l  s e c­
tions  o f  the b i l l  w o u l d  a p p l y  to i n j u r i e s  sustained p r i o r  to 
J u l y  1 , at least r e g a r d i n g  r e p o r t i n g  o f  c o m p e n s a t i o n  a n d  
c o n t r i b u t i o n  to t h e  s e c o n d  i n j u r y  fund. S p e c i f i c a l l y  y o u  
m a y  w a n t  sections 4, 18, a n d  33 to h a v e  r e t r o a c t i v e  a p p l i c a­
tion. If those s e c t i o n s  a r e  to a p p l y  to the e n t i r e  c a l e n­
dar  year, rather t h a n  the p e r i o d  a f t e r  the e f f e c t i v e  da t e  of 
the b i l l  then the a p p l i c a b i l i t y  s e c t i o n  should b e  c h a n g e d .

3. T h e r e  m a y  b e  c o n s t i t u t i o n a l  e q u a l  p r o t e c t i o n  p r o b l e m s  
c o n c e r n i n g  the e x c l u s i v i t y  l a n g u a g e  in section 6, w h i c h  
w o u l d  p r e v e n t  an e m p l o y e e  w h o  is b a r r e d  from r e c e i v i n g  c o m­
p e n s a t i o n  be n e f i t s  f r o m  b r i n g i n g  a l a w s u i t  for any i n j u r i e s  
s u s t a i n e d .  In c o m b i n a t i o n  w i t h  s e c t i o n  3, an i n j u r e d  e m­
p l o y e e  g u i l t y  of t h i s  k i n d  of m i s c o n d u c t  w o u l d  be d e n i e d

W o r k e r s ' C o m p e n s a t i o n  
( W o r k  O r d e r  No. 15-1514)

S e n a t o r  T i m  K e l l y
C h a i r m a n ,  S e n a t e  L a b o r  a n d  Commerce

M i c h a e l  F. F o r d  j 
L e g i s l a t i v e  C o u n s e l

POUCHY ST A II CAPITOL 

JUNIAU ALASKA 9 9B I 1 
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b o t h  w o r k e r s '  c o m p e n s a t i o n  a n d  a c c e s s  to the courts. T h e  
c o n s t i t u t i o n a l  q u e s t i o n  s h o u l d  b e  r e s e a r c h e d .

P l e a s e  c o n t a c t  me if  3̂ ou h a v e  a n y  f u r t h e r  questions.

M F F : m i  
w k m i l / 1 0 9



NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Peaaers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.

' T H E  S U P R E M E  C O U R T  F O P  T H E  S T A T E  OF  A L A S K A

C O P A Z O N  F O X , )
)

A p p e l l a n t ,  ) F i l e  No. S-482
)

v. ) O P I N I O N

)
A L A S C O M ,  INC., )

)
A p p e l l e e .  ) [No. 3051 - M a y  9, 1986]

  )

A p p e a l  f r o m  the S u p e r i o r  C o u r t  of  the S tate of 
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  Anc h o r a g e ,  

K a r e n  L. Hunt, Judge.

A p p e a r a n c e s :  E r n e s t  N. R e hbock, R e h b o c k  A
R e h b o c k ,  A n c h o r a g e ,  for A p p e l l a n t .  M a r i l y n  F. 
Eain, V a n c o u v e r ,  W a s h i n g t o n ,  for A p p e l l e e .

B e f o r e :  P.abinowitz, C h i e f  J u stice, Burke,
M a t t h e w s ,  C o m p t o n  and M o o r e ,  J u s t i c e s .

RABINOWITZ, C h i e f  J u s t i c e .



T h i s  c a s e  i n v o l v e s  a n  e m p l o y e e  w h o  s u f f e r e d  a 

m e n t a l  d i s a b i l i t y  a l l e g e d l y  due to n o n - t r a u m a t i c ,  g r a d u a l  

w o r k - r e l a t e d  stress. T h e  W o r k e r s '  C o m p e n s a t i o n  B o ard h e l d  

t h a t  in o r d e r  to  r e c o v e r  b e n e f i t s  in th i s  s i t u a t i o n  the 

e m p l o y e e  m u s t  m a k e  a p r e l i m i n a r y  s h o w i n g  t h a t  the o n - t h e - j o b  

stress she e x p e r i e n c e d  w a s  g r e a t e r  th a n  the st r e s s  w h i c h  all 

e m p l o y e e s  e x p e r i e n c e .  W e  h o l d  t h a t  u n d e r  the W o r k e r s '  

C o m p e n s a t i o n  A c t  the b o a r d  e r r e d  in i m p o s i n g  such a r e q u i r e­

ment.

F A C T S .

A p p e l l a n t  C o r a z o n  F o x  w a s  h i r e d  b y  a p p e l l e e  

A l a s c o m ,  Inc. in O c t o b e r ,  1974, as a S e n i o r  C l e r k  T y p i s t  in
• r

the f ield i n s t a l l a t i o n  d e p a r t m e n t .  H e r  d u t i e s  i n c l u d e d  

p r o c e s s i n g  v/eekly ti m e  re p o r t s ,  m a k i n g  t r a v e l  a r r a n g e m e n t s ,  

r e q u i s i t i o n i n g  s u p p l i e s ,  k e e p i n g  b u s i n e s s  e x p e n s e  r e ports, 

d i s t r i b u t i n g  p a y r o l l  checks, a n s w e r i n g  t h e  t e l e p h o n e ,  

d i s t r i b u t i n g  m a i l ,  t y p ing, a n d  filing. In A p r i l ,  1979, she 

w a s  t r a n s f e r r e d  t o  the t r a f f i c  a d m i n i s t r a t i o n  d e p a r t m e n t  as 

a clerk. H e r  d u t i e s  in this job i n c l u d e d  p r o c e s s i n g  w e e k l v  

time r e p o r t s ,  v e r i f y i n g  a b s e n c e s ,  b a l a n c i n g  the b i - w e e k l y  

p a y r o l l ,  d o i n g  f i l l - i n  s e c r e t a r i a l  w o rk, typing, and 

o b t a i n i n g  s u p p l i e s .  F o x  c o n t i n u e d  at th i s  job u n t i l  she 

left w o r k  in F e b r u a r y ,  1982.



F o x  e x p e r i e n c e d  m a n y  m e d i c a l  p r o b l e m s  d u r i n g  h e r  

y e a r s  at A l a s c o m .  T h e s e  p r o b l e m s  b e c a m e  p a r t i c u l a r l y  a c u t e  

d u r i n g  1977 a n d  1980 a f t e r  the C a e s a r e a n  b i r t h  o f  h e r  s e c o n d  

child. A m o n g  t h e s e  p r o b l e m s  w e r e  a v a r i e t y  o f  p h y s i c a l  

a i l m e n t s  to w h i c h  no p h y s i c a l  c a u s e  c o u l d  b e  found, su c h  as 

p a i n s  in h e r  legs and b r e a t h i n g  d i f f i c u l t i e s .  F o x  al s o  

e x p e r i e n c e d  i r r i t a b i l i t y  a n d  an  i n a b i l i t y  to c o n c e n t r a t e .

F o x  c o n t i n u e d  e x p e r i e n c i n g  t h e s e  p r o b l e m s  t h r o u g h  

1982. D u r i n g  this time she w a s  s e e i n g  a p h y s i c i a n ,  Dr. 

Wild e r ,  w h o  c o u l d  not find a p h y s i c a l  c a u s e  for h e r  c o m­

pla i n t s  and w h o  a d v i s e d  h e r  to see a p s y c h o l o a i s t . On 

F e b r u a r y  1, 1982, F o x  w e n t  to Dr. W i l d e r  o n  an e m e r g e n c y

basis, s t a t i n g  t h a t  if she h a d  n o t  left w o r k  a few m o m e n t s  

b e f o r e  she p r o b a b l y  w o u l d  h a v e  h a d  a c o m p l e t e  n e r v o u s  

bre a k d o w n .  F o x  w a s  p l a c e d  in a " s ick leave" c a t e g o r y  w h e r e  

she a p p a r e n t l y  r e m a i n e d  u n t i l  she w a s  t e r m i n a t e d  in S e p t e m­

ber, 1982.

F o x  f iled a wor k e r s '  c o m p e n s a t i o n  c l a i m  a g a i n s t  

A l a s c o m  for t e m p o r a r y  t o tal d i s a b i l i t y  b e n e f i t s ,  m e d i c a l  

expenses, v o c a t i o n a l  r e h a b i l i t a t i o n  costs, and a t t o r n e y ' s  

fees and costs. F o x  a l l e g e d  t h a t  she h a d  " s u f f e r e d  a 

n e r vous b r e a k d o w n  due to s t r e s s e s  and p r e s s u r e s  p l a c e d  u p o n  

h er in the c o u r s e  o f  h e r  e m p l o y m e n t . "  T h e  b o a r d  h e l d  a 

h e a r i n g  on M a y  5, 1983. T h e  e v i d e n c e  b e f o r e  the b o a r d

c o n s i s t e d  o f  a v a r i e t y  o f  m e d i c a l  r e ports, F o x ' s  d e p o s i t i o n ,



the d e p o s i t i o n  a n d  r e p o r t s  o f  Dr. P o b e r t  O h l s o n ,  Ph.D., a 

p s y c h o l o g i s t  w h o  i n t e r v i e w e d  F o x  s e v e r a l  t i m e s  in e a r l y  

1983, and the t e s t i m o n y  at the h e a r i n g  o f  s e v e r a l  A l a s c o m  

e m p l o y e e s .

T h e  e v i d e n c e  b e f o r e  the b o a r d  c l e a r l y  i n d i c a t e d  

t h a t  F o x  p e r c e i v e d  h e r  job w i t h  A l a s c o m  as the source o f  h e r  

p h y s i c a l  a n d  e m o t i o n a l  p r o b l e m s .  F o x  a t t r i b u t e d  h e r  p r o b­

lems s o l e l y  to h e r  job a n d  d e n i e d  t h a t  she e x p e r i e n c e d  

str e s s  f r o m  o t h e r  ev e n t s  in h e r  life such as the C a e s a r e a n  

b i r t h  o f  h e r  c h i l d  and f i n a n c i a l  ' d i f f i c u l t i e s . F o x  a l s o  

s t a t e d  t h a t  e v e n  t h o u g h  she w a s  no l o n g e r  e m p l o y e d  b y

A l a s c o m  h e r  p r e s e n t  stress w a s  ca> sed b y  m e m o r i e s  o f  h e r  job

there. --Fox felt that stress f r o m  the job e m a n a t e d  fr o m  n o t  

b e i n g  to l d  w h a t  w a s  e x p e c t e d  o f  h e r  a n d  fr o m  b e i n g  t r e a t e d  

u n e q u a l l y .  A m o n g  F o x ' s  m o r e  s p e c i f i c  c o m p l a i n t s  w e r e  t h a t  

he r  s u p e r v i s o r s  t a l k e d  b e h i n d  h e r  back; she w a s  d e n i e d  

r e q u e s t s  to ta k e  s e v e r a l  h o u r s  o f f  for p e r s o n a l  b u s i n e s s ;  

she w a s  the last one to k n o w  a b o u t  h e r  t r a n s f e r  to a n o t h e r

d e p a r t m e n t ;  she h a d  m a n y  r u s h  jobs; h e r  s u p e r v i s o r s  r e f u s e d

to m o v e  a f i l i n g  c a b i n e t  c l o s e r  to h e r  desk; and she w a s  

r e q u i r e d  to a n s w e r  the p h o n e s  d u r i n g  lunch.

F o x ' s  t h r e e  s u p e r v i s o r s  t e s t i f i e d  at the he a r i n g .  

T h e y  s t a t e d  th a t  Fox w a s  g o o d  at h e r  job and r e c e i v e d  

r e g u l a r  m e r i t  p a y  increases. T h e y  a l s o  s t a t e d  th a t  t h e y  d i d  

not feel t h e i r  r e l a t i o n s h i p  w i t h  F o x  w a s  s t r e s s f u l  or tense.



and th e y  did n o t  b e l i e v e  h e r  job w a s  s t r e ssful. T h e y  also

stated th a t  t h e y  d i d  not ta l k  a b o u t  h e r  b e h i n d  h e r  b a c k  n o r

fail to tell h e r  w h a t  w a s  e x p e c t e d  o f  her. The w o m a n  w h o

r e p l a c e d  F o x  and w o r k e d  at h e r  p o s i t i o n  for ten m o n t h s

t e s t i f i e d  th a t  in her o p i n i o n  the job w a s  not s t r e s s f u l  and

that h e r  p e r s o n a l  r e l a t i o n s h i p  w i t h  h e r  s u p e r v i s o r  w a s

n e i t h e r  s t r e s s f u l  n o r  tense.

Th e  m a j o r  m e d i c a l  e v i d e n c e  u p o n  w h i c h  the b o a r d

re l i e d  w a s  p r o v i d e d  b y  Dr. Ohlson. Dr. O h l s o n  i n d i c a t e d

t h a t  F o x ' s  e x a c t  d i a g n o s i s  w a s  u n c l e a r  b u t  th a t  h e r  sym p t o m s

r e s e m b l e d  a " c o n v e r s i o n  d i s o r d e r , "  a " p s y c h o g e n i c  pa i n

d i s o r d e r "  o r  a " s o m a t i z a t i o n  d i s o r d e r . "  Dr. O h l s o n  m a d e
%

c l e a r  th a t  in his o p i n i o n  F o x  w a s  not raalingerincr and th a t

in F o x ' s  m i n d  h e r  job w i t h  A l a s c o m  w a s  the o n l y  source of

he r  stress. T h i s  c o n c l u s i o n  w a s  n o t  d i s p u t e d  b y  Alascom.

Dr. O h l s o n  i n d i c a t e d  that F o x ' s  w o r k - r e l a t i o n s h i p s

had c r e a t e d  a g r e a t  d e a l  o f  s t r e s s  for her. However, he

also i n d i c a t e d  t h a t  t h e r e  w e r e  m a n y  o t h e r  n o n - e m p l o y m e n t

fa c tors in F o x ' s  life that w e r e  m o r e  l i k e l y  to be the "real

sources" of stress. One o f  t h e s e  factors w a s  that F o x ' s

h u s b a n d  had b e e n  u n e m p l o y e d  since 1975, t h e r e b y  f o r c i n g  a

r e v e r s a l  in e x p e c t e d  roles, w i t h  Fox. b e c o m i n g  the f amily's
%

m a i n  provi d e r .  A n o t h e r  fa c t o r  w h i c h  Dr. O h l s o n  felt w o u l d  

be ^e r v  s t r e s s f u l  was that F o x  a n d  h e r  h u s b a n d  e x p e r i e n c e d  

g r eat f i n a n c i a l  d i f f i c u l t i e s ,  e v e n t u a l l y  h a v i n g  to d e c l a r e



b a n k r u p t c y .  O t h e r  l i k e l y  s o u r c e s  o f  s t r e s s  w e r e  the 

C a e s a r e a n  b i r t h s  o f  h e r  c h i l d r e n ,  h e r  d i f f i c u l t i e s  in c a r i n g  

for them, a n d  s u r g e r y  w h i c h  F o x  h a d  for the r e m o v a l  o f  an 

ovary.

Dr. O h l s o n  s t a t e d  t h a t  t h e s e  o t h e r  f a c tors r a t e d  

h i g h e r  as s o u r c e s  o f  s t r e s s  o n  a " S o c i a l  P e - a d j u s t m e n t

R a t i n g  S c a l e "  t h a n  d i d  " t r o u b l e  w i t h  the b o s s . "  Dr. O h l s o n  

a c k n o w l e d g e d  t h a t  t h e  fa c t  t h a t  an i t e m  r a t e d  l o w e r  o r  did 

n o t  a p p e a r  on  t h e  s c a l e  d i d  n o t  n e c e s s a r i l y  p r e c l u d e  it from 

b e i n g  s t r e s s f u l  to a g i v e n  i n d i v i d u a l .  Dr. O h l s o n  felt, 

h o w e v e r ,  t h a t  F o x ' s  d i f f i c u l t i e s  w o u l d  h a v e  d e v e l o p e d  if  she 

h a d  n e v e r  w o r k e d  at A l a s c o m :

%
[I]n m y  o p i n i o n ,  the c o n d i t i o n  w o u l d  
h a v e  d e v e l o p e d  no m a t t e r  w h e r e  she
w o r k e d .  J u s t  the e x p e r i e n c e  o f  h a v i n g  
to  w o r k  w i t h  a l l  t h e  o t h e r  k i n d s  of 
t h i n g s  t h a t  w e r e  a o i n g  on  in h e r  life 
w o u l d  h a v e  c a u s e d  t h e  s a m e  k i n d s  of  
s t r e s s e s .

Fox, h o w e v e r ,  d e n i e d  t h a t  t h e s e  o t h e r  f a c tors w e r e  

s t r e s s f u l  to h e r  a n d  a t t r i b u t e d  a l l  h e r  s t r e s s  to h e r  job at 

A l a s c o m .  I n  Dr. O h l s o n ' s  v i e w  t h i s  d e n i a l  w a s  a d e f e n s e  

m e c h a n i s m  a g a i n s t  i n t e n s e  f e e l i n g s  w h i c h  w o u l d  n o r m a l l y  be 

e x p e c t e d  f r o m  the o t h e r  f a ctors,

On J u l y  27, 1983 , the b e a r d  -issued a D e c i s i o n  and

O r d e r  d e n y i n g  F o x ' s  claim. T h e  b o a r d  s t a t e d  th a t  u n d e r  the

A l a s k a  v ..rkers' C o m p e n s a t i o n  A c t  "it is p r e s u m e d  th a t  an 

in j u r y  is c o m p e n s a b l e  in t h e  a b s e n c e  o f  s u b s t a n t i a l  e v i d e n c e



to the c o n t r a r y . "  The b o a r d  n e x t  stated, q u o t i n g  th i s  c o urt 

in B u r g e s s  C o n s t r u c t i o n  Co. v. S m a l l w o o d , (S m a l l w o o d  I I ) 623 

P. ? d  312, 316 (Alaska 1981), t h a t  " b e f o r e  the p r e s u m p t i o n  

attac h e s ,  s o m e  p r e l i m i n a r y  link m u s t  be  e s t a b l i s h e d  b e t w e e n  

the d i s a b i l i t y  a n d  the e m p l o y m e n t . "  T h e  b o a r d  s t a t e d  that 

in o r d e r  for th i s  p r e l i m i n a r y  l i n k  to be e s t a b l i s h e d  the 

c l a i m a n t  had to sh o w  that "the e m p l o y m e n t  s i t u a t i o n  p r o d u c e s  

m e n t a l  s t r e s s . a n d  t e n s i o n  g r e a t e r  t h a n  all e m p l o y e e s  m u s t  

e x p e r i e n c e . "

T h e  b o a r d  h e l d  th a t  the p r e l i m i n a r y  link had not 

be e n  e s t a b l i s h e d  in this case. T h e  b o a r d  f o u n d  that no n e  of 

the t e s t i m o n y  i n d i c a t e d  that w o r k  r e l a t e d  s t r e s s  w a s  g r p a t e r  

than t h a t  w h i c h  all w o r k e r s  m u s t  e x p e r i e n c e  a n d  w a s  not a 

s u b s t a n t i a l  f a c t o r  in c a u s i n g  F o x ' s  d i s a b i l i t y .  The b o a r d  

stated t h a t  " [ h ] a v i n g  to w o r k  is s o m e t h i n g  all e m p l o y e e  

[sic] m u s t  do. T h e r e f o r e ,  the s t r e s s  o f  h a v i n g  to w o r k  is 

not g r e a t e r  t h a n  the stress all e m p l o y e e s  e x p e r i e n c e . "  

S i nce the p r e l i m i n a r y  link h a d  not b e e n  e s t a b l i s h e d  the 

p r e s u m p t i o n  d i d  not attach. T h e r e f o r e  F o x  h a d  to p r o v e  all 

the e l e m e n t s  o f  h e r  c l a i m  and the b o a r d  c o n c l u d e d  t h a t  she 

had not d o n e  so.

F o x  a p p e a l e d  the b o a r d ' s  d e c i s i o n  to the s u p e r i o r  

court. T h e  c o u r t  u p h e l d  the d e c i s i o n ,  h o l d i n g  in p a r t  that 

the " g r e a t e r  than all e m p l o y e e s  m u s t  e x p e r i e n c e "  r e q u i r e m e n t  

was c o n s i s t e n t  w i t h  AS  2 3 . 3 0 . 2 6 5 ( 1 7 ) ' s d e f i n i t i o n  of



" i njury" as " a r i s i n g  o u t  o f  a n d  in the c o u r s e  of 

e m p l o y m e n t . " '  T h e  s u p e r i o r  c o u r t  w a s  o f  the f u r t h e r  v i e w  

t h a t  the r e q u i r e m e n t  w a s  c o n s i s t e n t  w i t h  the b o a r d ' s  own 

p r i o r  d e c i s i o n s  and "with the t r e n d  n a t i o n a l l y  to use 

o b j e c t i v e  s t a n d a r d s  for d e t e r m i n i n g  w o r k - r e l a t e d n e s s  in 

m e n t a l  d i s a b i l i t y  c l a i m s . "  T h e  c o u r t  a l s o  r e j e c t e d  F o x ' s  

a r g u m e n t  t h a t  the te s t  s h o u l d  focus on the c l a i m a n t 's 

" h o n e s t  p e r c e p t i o n "  o f  w h e t h e r  t h e  e m p l o y m e n t  w a s  the s o u r c e  

o f  the injury. T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  the r e c o r d  

f u l l y  s u p p o r t e d  the b o a r d ' s  f i n d i n g  t h a t  F o x  h a d  not p r o v e d  

that " w o r k  s t r ess" w a s  a s u b s t a n t i a l  f a c t o r  in c r e a t i n g  h e r  

e m o t i o n a l  d i s a b i l i t y .  F o x  a p p e a l e d  t o  t h i s  court.

D i s c u s s i o n .

A. I n t r o d u c t i o n

AS 2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  p r o v i d e s  t h a t  it is p r e s u m e d

t h a t  a c l a i m  for c o m p e n s a t i o n  c o m e s  w i t h i n  t h e  c o v e r a g e  o f

the W o r k e r s '  C o m p e n s a t i o n  A c t  u n l e s s  t h e r e  is " s u b s t a n t i a l

e v i d e n c e  t o  t h e  c o n t r a r y . "  W e  h a v e  h e l d  t h a t  b e f o r e  this

p r e s u m p t i o n  a t t a c h e s ,

s o m e  p r e l i m i n a r y  li n k  m u s t  be e s t a b­
li s h e d  b e t w e e n  the d i s a b i l i t y  and the 
e m p l o y m e n t ,  and . . .  in c l a i m s  'based 
o n  h i g h l y  t e c h n i c a l  c o n s i d e r a t i o n s '  
m e d i c a l  e v i d e n c e  is o f t e n  n e c e s s a r y  to 
m a k e  t h a t  c o n n e c t i o n .

Smallwood II, 623 P.2d at 316.



T h e  p u r p o s e  o f  r e q u i r i n g  this p r e l i m i n a r v  link is 

to rule out- c a s e s  in w h i c h  the c l a i m a n t  can sh o w  n e i t h e r  

that the i n j u r y  o c c u r r e d  in the c o u r s e  of  e m p l o y m e n t  n o r  

that it a r o s e  o u t  o f  it. See S m a l l w o o d  I I , 623 P . 2d at 316. 

Such a r e q u i r e m e n t  is n e c e s s a r y  u n d e r  AS 23.30.265(17) w h i c h  

d e f i n e s  " injury" as " a c c i d e n t a l  i n j u r y  o r  d e a t h  a r i s i n g  out 

o f  and in t h e  c o u r s e  of  e m p l o y m e n t . "

T h e  " a r i s i n g  o u t  of? r e q u i r e m e n t  is p r e s e n t  in all 

w o rkers' c o m p e n s a t i o n  statutes. The r e q u i r e m e n t  is e s s e n­

tial to the p o l i t i c a l  c o m p r o m i s e  b e h i n d  the s t a t u t e  w h e r e b y  

the e m p l o y e r  b e a r s  the i n i t i a l  c o s t  o f  i n j u r i e s  that a r i s e

from e m p l o y m e n t  r e l a t e d  risks, r e g a r d l e s s  o f  "fault," and 
%

• the e m p l o y e e  s u r r e n d e r s  his c o m m o n - l a w  r i g h t  to sue in to r t  

w h e n  an e m p l o y m e n t  r e l a t e d  r i s k  c r e a t e s  his injury. See

L. Joseph, The C a u s a t i o n  Issue in Wor k e r s *  C o m p e n s a t i o n

M e n t a l  D i s a b i l i t y  Cases: An  A n a l y s i s ,  S o l u t i o n s ,  and a

P e r s p e c t i v e , 36 Vand. L. Rev. 263, 280 (1983). The

r e q u i r e m e n t  r e f l e c t s  the p r i m a r y  "policy" o r  "legal" 

c a u s a t i o n  f o r m u l a  b y  h o l d i n g  e m p l o y e r s  r e s p o n s i b l e  o n l y  for 

c o m p e n s a t i n g  e m p l o y m e n t  r e l a t e d  risks. Id. at 283.

T h e r e  is an i n h e r e n t  d i f f i c u l t y ,  how e v e r ,  in

d e t e r m i n i n g  w h e t h e r  a m e n t a l  d i s o r d e r  "arises out of" 

e m p l o y m e n t .  T h e  p r o b l e m  is s i m p l y  that "the b o d y  o f  

k n o w l e d g e  r e g a r d i n g  m e n t a l  or e m o t i o n a l  i n j u r i e s  is not 

c e r t a i n  e n o u g h  to m a k e  r a t i o n a l  d e t e r m i n a t i o n s  as to the



true n a t ure, e x t e n t  and c a u s e  o f  injury." S. S e r s land,

M e n t a l  D i s a b i l i t v  C a u s e d  b v  M e n t a l  Stress: S t a n d a r d s  of

P r o o f  in W o r k e r s '  C o m p e n s a t i o n  C a s e s , 33 D r a k e  L. Fev. 751,

752 (1983-84) .•

As a n o t h e r  c o m m e n t a t o r  p u t  it:

T h e  p r e c i s e  e t i o l o g y  o f  m o s t  m e n t a l  
d i s o r d e r s  is i n e x p l i c a b l e .  Me n t a l  
d i s o r d e r s  r e s u l t  f r o m  a n  e x t r a o r d i n a r i l y  
c o m p l e x  i n t e r r e l a t i o n  b e t w e e n  an  i n d i­
v i d u a l ' s  i n t e r n a l  o r  s u b j e c t i v e  r e a l i t y  
an d  h i s  e x t e r n a l  o r  e n v i r o n m e n t a l  
r e a l i t y  . . . T h e  p r e c i s e  p s y c h o g e n e s i s  
o f  a n  i n d i v i d u a l 's s u b j e c t i v e  r e a l i t y  is 
i m p o s s i b l e  to d e t e r m i n e .  M o r e o v e r ,  the 
i n t e r r e l a t i o n  b e t w e e n  s u b j e c t i v e  and 
e n v i r o n m e n t a l  r e a l i t i e s  is so p r o f o u n d l y  
c o m p l e x  t h a t  no m e t h o d  e x i s t s  e i t h e r  to 
q u a n t i f y  o r  q u a l i f y  t h e  e x t e n t  to w h i c h  

, o n e  r e a l i t y  a n d  not t h e  o t h e r  is a cause 
o f  m e n t a l  d i s o r d e r .  T h e r e f o r e ,  the time 
l a p s e  b e t w e e n  a n  e x t e r n a l  stress and the 
m a n i f e s t a t i o n  of m e n t a l  d i s o r d e r  s y m p­
toms, a n d  the i n t e n s i t y ,  sudden n e s s ,  or 
g r a d u a l n e s s  o f  the e x t e r n a l  s y m p t o m s  are 
i r r e l e v a n t  in d e t e r m i n i n a  c a u s e  . . .
W h e n  m e n t a l  d i s o r d e r  s y m p t o m s  a p p e a r  in 
p a r t s  o f  the b o d y  o t h e r  t h a n  the brain, 
m e d i c a l  s c i e n c e  is able, in m o s t  cases, 
to a t t a c h  a q u a n t i t a t i v e  o r  q u a l i t a t i v e  
e t i o l o g i c a l  p r o b a b i l i t y .  S c i e n t i s t s  
c a n n o t  m a k e  t h i s  d e t e r m i n a t i o n ,  however, 
w h e n  t h e  s y m p t o m s  m a n i f e s t  t h e m s e l v e s  
s u b j e c t i v e l y .  A n  i n d i v i d u a l  w h o  suffers 
a m e n t a l  d i s o r d e r  h a s  an a pri o r i  
p e r s o n a l  s u b j e c t i v e  v u l n e r a b i l i t y  or 
p r e d i s p o s i t i o n  to the d i s o r d e r .

Joseph, 36 V a n d  L.. Rev. at 27 1 - 7 2  (footnotes omitted); See

also S e r s l a n d ,  D r a k e  L. Fev. at 752-58; Comment, W o r k m e n 1s

C o m p e n s a t i o n  A w a r d s  for P s y c h o n e u r o t i c  R e a c t i o n s , 70 Y a l e

L.J. 1129 (1961).



* 4

It is this i n h e r e n t  d i f f i c u l t y  in p r o v i n g  c a u s a­

tion t h a t  has led co u r t s  in m a n y  j u r i s d i c t i o n s  to i m p o s e  

a d d i t i o n a l  d e f i n i t i o n a l  limits on the c o m p e n s a b i l i t y  of  

m e n t a l  i n j u r y  ca u s e d  b y  m e n t a l  st r e s s  b y  l o o k i n g  

" o b j e c t i v e l y "  at the type a n d / o r  d e g r e e  o f  the stress. Some 

j u r i s d i c t i o n s  h a v e  h e l d  that m e n t a l  i n j u r i e s  are n o t  

c o m p e n s a b l e  u n l e s s  t here is some " p h y s i c a l  e l e m e n t "  i n v o l v e d  

or  u n l e s s  the m e n t a l  s t i m u l u s  is a' "sudden," "traum a t i c "  

e v e n t  or  a ser i e s  o f  such events. See H a n s o n  B u i c k  v. 

C h a t h a m , 292 S . E . 2 d  428, 429-30 (Ga. 1982); A l b a n e s e ' s  C a s e , 

389 N . E . 2 d  83, 86 (Mass. 1979). See g e n e r a l l y  Sersl a n d ,  33 

D r a k e  L. P.ev. at 759-67, 767-72; IE A. L a r son, W o r k m e n ' s

C o m p e n s a t i o n  L a w  §§ 42.23, 42.23(a) at 7-647 - 7-661 (19861. 

Some j u r i s d i c t i o n s  ha v e  h e l d  th a t  m e n t a l  i n j u r y  ca u s e d  b y  

g r a d u a l  m e n t a l  stress is c o m p e n s a b l e ,  b u t  o n l y  if the 

e m p l o y e e  shows that he w a s  s u b j e c t  to m e n t a l  st r e s s  and 

t e n s i o n  " g r e a t e r  th a n  all e m p l o y e e s  m u s t  e x p e r i e n c e . "  S e e , 

e.g. , S l o s s  v. I n d u s t r i a l  C o m m i s s i o n , 588 P . 2d 303, 304

(Ariz. 1978) ; T o w n s e n d  v. M a i n e  B u r e a u  o f  P u b l i c  S a f e t y , 404

A . 2d 1014, 1020 (Me. 1979); Seitz v. L & R  Indust r i e s ,  I n c . , 

437 A . 2d 1345, 1351 (R.I. 1981); J o s e  v. Equ i f a x ,  I n c . , 556

S. W . 2 d  82, 84 (Tenn. 3977); Sc h o o l  D i s t r i c t  &1 v. Dept, o f  

Industry, L a b o r  and H uman R e l a t i o n s , 215 N . W . 2 d  373, 377

(Wis. 1974).
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B. The " G r e a t e r  T h a n  A l l  E m p l o y e e s  M u s t  Experi e n c e "
T e s t ,

The B o a r d  a p p l i e d  the " g r e a t e r  t h a n  all e m p l o y e e s  

m u s t  e x p e r i e n c e "  t e s t  in this case. C o u r t s  that have 

a d o p t e d  this t e s t  h a v e  o f t e n  e x p r e s s e d  a fear that d u e  to 

the d i f f i c u l t y  in d e t e r m i n i n g  t h e  ca u s e s  o f  m e n t a l  illness, 

fail u r e  to i m p o s e  a d d i t i o n a l  o b j e c t i v e  r e q u i r e m e n t s  w o u l d  

"open t h e  f l o o d  g a t e s "  to f r a u d u l e n t  m e n t a l  i n j u r y  claims.

E . g . , S c h o o l  D i s t r i c t  # 1 , 215 N . W . 2 d  at 377. C o u r t s  also 

o f t e n  s tate t h a t  w o r k e r ' s  c o m p e n s a t i o n  acts w e r e  not 

d e s i g n e d  to m a k e  e m p l o y e r s  " g e n e r a l  i n s u r e r s , "  w h i c h  c o u l d  

h a p p e n  if t h e r e  w e r e  no o b j e c t i v e  t h r e s h o l d  requir e m e n t s ,  

s i n c e  some c a u s a l  c o n n e c t i o n  b e t w e e n  the mental' illness and 

e m p l o y m e n t  c o u l d  b e  e s t a b l i s h e d  in m o s t  cases. E . q ,, 

T o w n s e n d , 404 A. 2d at 1018-19. A l a s c o m  a r g u e s  that the 

" g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e "  te s t  is a p p r o­

pr i a t e  to e n s u r e  t h a t  the i n j u r y  "arise out of" e m p l o y m e n t  

b y  p r o v i d i n g  t h a t  t h ere is some o b j e c t i v e ,  realistic, 

c o n n e c t i o n  b e t w e e n  the i n j u r y  a n d  the emplo y m e n t .

W h i l e  w e  r e c o g n i z e  t h e s e  conce r n s ,  w e  r e j e c t  tne 

" g r e a t e r  than all e m p l o y e e s  m u s t  e x p e r i e n c e "  test, o r  any 

o t h e r  a d d i t i o n a l  "obje c t i v e "  t h r e s h o l d  r e q u i r e m e n t ,  for 

se v e r a l  reasons.

First, we  are u n c o n v i n c e d  t h a t  r e q u i r i n g  a s h o w i n g  

of  stress g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e  w i l l



m a k e  it m o r e  l i k e l y  t h a t  e m p l o y m e n t  w a s  a c o n t r i b u t i n a  c a use 

o f  the m e n t a l  injury.

T h e  e x i s t e n c e  of  a m e n t a l  i m p a c t  s t i m u­
lus o r  u n u s u a l  e x c e s s i v e  m e n t a l  e m p l o y­
m e n t  stres s e s ,  h o w e v e r ,  d o e s  not m e d i­
ca l l y  a s s u r e  the g e n u i n e n e s s  o f  the 
c a u s a l  r e l a t i o n s h i p  b e t w e e n  a w o r k e r ' s  
m e n t a l  d i s a b i l i t y  a n d  h i s  e m p l o y m e n t  any 
m o r e  t h a n  d o e s  the e x i s t e n c e  o f  a 
p h y s i c a l  impact. T h e  i n t e n s i t y  o f  the 
m e n t a l  s t r e s s e s  is e t i o l o g i c a l l y  i r r e l e­
vant. T h e  m e t a p h o r i c a l  d e s c r i p t i o n  of 
the t h r e s h o l d  l i m i t a t i o n s  b y  c o u r t s  as 
" s u f f i c i e n t  badgefs] o f  r e l i a b i l i t y " ,  
t h e r e f o r e ,  is a c c u r a t e :  like the
o b j e c t i v e  c r i t e r i a  in t o r t  a c t i o n s  for 
e m o t i o n a l  injury, t h e s e  "badges" at b e s t  
a s s u r e  t h e  a p p e a r a n c e  o f  an o b j e c t i v e  
c a u s a l  relat i o n .

J o s eph, 36 Vand. L. Pev. at 305 (emphasis in original)

(footnotes o m i t t e d ) ;  see C o m m e n t ,  70 Y a l e  L. J. at 113P-45.

W e  t h e r e f o r e  t h i n k  t h a t  the " g r e a t e r  t h a n  all e m p l o y e e s  m u s t

e x p e r i e n c e "  t e s t  is n e i t h e r  e s s e n t i a l  n o r  e v e n  g e r m a n e  to

the l e g i s l a t i v e  r e q u i r e m e n t  t h a t  the i n j u r y  "arise our of"

the e m p l o y m e n t .

Second, w e  b e l i e v e  t h e  a r g u m e n t  that t h r e s h o l d

r e q u i r e m e n t s  are n e c e s s a r y  for m e n t a l  i n j u r i e s  b e c a u s e  such

i n j u r i e s  are e a s i e r  to f eiqn t h a n  p h y s i c a l  i n juries is

u n s u b s t a n t i a t e d .  T h e r e  is no e v i d e n c e  th a t  it w i l l  be

e a s i e r  to feign o r  m o r e  d i f f i c u l t  to d e t e c t  c o m p l e x  p a t t e r n s

of p s y c h o n e u r o t i c  r e a c t i o n s  th a n  c e r t a i n  "physical"

injuries. See C o m m e n t ,  70 Y a l e  L. J; at 1137.



F i n a l l y ,  a n d  m o s t  i m p o r t a n t l y ,  w e  t h i n k  that 

a d o p t i o n  o f  -the " g r e a t e r  t h a n  all e m p l o y e e s  m u s t  e x p e r i e n c e "  

r e q u i r e m e n t  is c o n t r a r y  to the f u n d a m e n t a l  p r i n c i p l e  in 

w o r k e r s ' c o m p e n s a t i o n  law t h a t  t h e  A c t  s h o u l d  be read 

l i b e r a l l y  a n d  t h a t  t h e  e m p l o y e r  m u s t  t a k e  the e m p l o y e e  "as 

he finds h i m." S e e , e . g . , S.L.W. v. A l a s k a  W o r k m e n ' s  

C o m p e n s a t i o n  B o a r d , 490 P . 2d 42, 44 (Alaska 1971); W i l s o n  v. 

E r i c k s o n , 477 P . 2d 998, 1000 (Alaska 1970). T h e r e  w i l l  be 

e m p l o y e e s  w h o  w i l l  s u f f e r  m e n t a l  i n j u r i e s  fr o m  "usual," 

" e v e r y d a y , "  e m p l o y m e n t  s t r e s s e s .  U n d e r  this r e q u i r e m e n t  

t h e s e  " e g g s h e l l "  e m p l o y e e s  w o u l d  n o t  b e  c o m p e n s a t e d  for 

t h e i r  i n j u r i e s ,  b e c a u s e  the s t r e s s  to w h i c h  t h e y  s u c c u m b e d  

wa s  a s t r e s s  to  w h i c h  the a v e r a g e  w o r k e r  w o u l d  not have 

s u c c u m b e d .

S e v e r a l  j u r i s d i c t i o n s  h a v e  r e j e c t e d  the "gr e a t e r  

th a n  a l l  e m p l o y e e s  m u s t  e x p e r i e n c e "  r e q u i r e m e n t  on the 

e x p l i c i t  o r  i m p l i c i t  g r o u n d s  t h a t  the e m p l o y e r  m u s t  take the 

e m p l o y e e  as he f inds him, a n d  t h a t  t h e r e  is n o t h i n g  in the 

wo r k e r s '  c o m p e n s a t i o n  s t a t u t e  t h a t  i m p l i e s  t h e r e  sh o u l d  be 

a n y  d i f f e r e n t  r u l e  for m e n t a l  i l lness. See R oval State 

N a t i o n a l  I n s u r a n c e  Co. v. L a b o r  & I n d u s t r i a l  Pelat i o n ?  

A p p e a l  B o a r d , 487 P . 2d 2 7 8 , 2 8 2  (Hawaii 19"7!) ; Y o c o m  v. 

P i e r c e , 534 S . W . 2 d  796, 798-800- (Ky. 1976); B r e e d e n  v.

W o r k m e n ' s  C o m p e n s a t i o n  C o m m ' r , 285 ,S.E.2d 398, 400 (W„Va.

1981); M c G a r r a h  v. SAIF, 675 P . 2d 159, 167 (Or. 1983);



A l b e r t s o n ' s ,  Inc. v. W o r k e r s *  C o m p e n s a t i o n  A p p e a l s  Bd. of 

S t ate o f  C a l i f o r n i a , 182 Cal. F.ptr. 304, 20? (Cal. App.

1982).

W e  a g r e e  w i t h  t h e s e  d e c i s i o n s .  "Gr e a t e r  stress

than all e m p l o y e e s  m u s t  e x p e r i e n c e "  does not insure t h a t  the

i n j u r y  " a r i s e s  o u t  o f  e m p l o y m e n t . "  W h i l e  no "test" can

a d e q u a t e l y  i n s u r e  this, w e  h a v e  n o t  i m p o s e d  a d d i t i o n a l

t h r e s h o l d  r e q u i r e m e n t s  in p h y s i c a l  i n j u r y  c a ses w h e r e  it was

d i f f i c u l t  t o  d e t e r m i n e  w h e t h e r  e m p l o y m e n t  w a s  a causal

factor. See, e . g . , P r o v i d e n c e  W a s h i n g t o n  I n s u r a n c e  Co. v.

B o n n e r , 680 P . 2d 96 (Alaska 1984' . In D e l a n e v  v. A l a s k a

A i r l i n e s , 693 P. 2d 859 (Alaska 1985) , a p i l o t  w h o  had
%

C r o h n ' s  d i s e a s e  c l a i m e d  c o m p e n s a t i o n .  W e  r e j e c t e d  D e l a n e y ' s  

c l a i m  t h a t  C r o h n ' s  d i s e a s e  w a s  an o c c u p a t i o n a l  d i s e a s e  of 

a i r p l a n e  p i l o t s  c a u s e d  b y  e x c e s s i v e l y  s t r e s s f u l  c o n d i t i o n s  

b e c a u s e  t h e r e  h a d  b e e n  no m e d i c a l  t e s t i m o n y  t h a t  the d i s e a s e  

had o r i g i n a l l y  b e e n  c a u s e d  b y  c o n d i t i o n s  o f  employ m e n t .  I d . 

at 862. T h e r e f o r e  the p r e l i m i n a r y  l i n k  b e t w e e n  the illness 

and the e m p l o y m e n t  h a d  n o t  b e e n  e s t a b l i s h e d .  W e  th e n  stated 

t h a t  the. " p r e l i m i n a r y  link" h a d  b e e n  e s t a b l i s h e d  as to 

w h e t h e r  the e m p l o y m e n t  c o n d i t i o n s  a g g r a v a t e d ,  a c c e l e r a t e d  o r  

c o m b i n e d  w i t h  a pre-existing, d i s e a s e  to p r o d u c e  d i sability. 

I d . at 863. W e  held, how e v e r ,  t h a t  the e m p l o y e r  had 

p r o d u c e d  " s u b s t a n t i a l  e v i d e n c e "  th a t  e m p l o y m e n t  stress was 

not a c o n t r i b u t i n g  factor, b a s e d  on u n e q u i v o c a l  e x p e r t
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t e s t i m o n y ,  a n d  t h e r e f o r e  had r e b u t t e d  the p r e s u m p t i o n  o f  

c o m p e n s a b i l i t y .  Id. at 863 . .

D e l a n e y , w e  d i d  not v a r y  f r o m  the t r aditional a n a l y s i s  e v e n  

t hough the q u e s t i o n  o f  w h e t h e r  the e m p l o y m e n t  c o n t r i b u t e d  to 

the i n j u r y  w a s  n o v e l  a n d  d i f f i c u l t .  W e  see no r e a s o n  to 

v a r y  fr o m  the t r a d i t i o n a l  a n a l y s i s  in m e n t a l  i n j u r y  c a s e s  b y  

i m p o s i n g  a d d i t i o n a l  r e q u i r e m e n t s  on the q u a l i t y  or  q u a n t i t y  

o f  e m p l o y m e n t  c o n d i t i o n s .  N o  l e gal a p p r o a c h  can b e  e n t i r e l y  

a c c u r a t e  in t h i s  ar e a  b e c a u s e  t h e r e  is i n s u f f i c i e n t  

s c i e n t i f i c  k n o w l e d g e  r e g a r d i n g  w h a t  a c t u a l l y  c a u s e s  m e n t a l  

d i s o r d e r s .  T h e  c r e a t i o n  o f  a d d i t i o n a l  re}uire*.ients t h a t  do 

not n e c e s s a r i l y  b e a r  o n  w h e t h e r  t h ere is a c o n n e c t i o n  

b e t w e e n  t h e  i n j u r y  and t h e  e m p l o y m e n t ,  a n d  w h i c h  p e r  se 

e x c l u d e  a c l a s s  o f  c l a i m a n t s  from l e g i s l a t i v e l y  d i r e c t e d  

c o m p e n s a t i o n  . c o v e r a g e ,  is n o t  the w a y  to de a l  w i t h  th i s  

reality.

C. T h e  " H o n e s t  P e r c e p t i o n "  T e s t

F o x  u r g e s  u s  to a d o p t  the a p p r o a c h  t a k e n  in D e z l e l  

v. D i f c o  L a b o r a t o r i e s ,  I n c . , 268 N . W . 2 d  1 (Mich. 1978). In 

D e z i e l  the c o u r t  a d o p t e d  a " s t r i c t l y  s u b j e c t i v e "  c a u s a l  

n e x u s  to d e t e r m i n e  c o m p e n s a b i l i t y .  U n d e r  this standard:

W h i l e  u l t i m a t e l y  r e j e c t i n g  the e m p l o y e e ' s  c l a i m  i n

[A] c l a i m a n t  is e n t i t l e d  to c o m p e n s a t i o n  
i f  it is f a c t u a l l y  e s t a b l i s h e d  that 
c l a i m a n t  h o n e s t l y  p e r c e i v e s  some p e r s o n­
al i n j u r y  i n c u r r e d  d u r i n g  the o r d i n a r y
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w o r k  o f  his e m p l o y m e n t  "caused" his 
d i s a b i l i t y .  T h i s  s t a n d a r d  a p p l i e s  w h e r e  
the p l a i n t i f f  a l l e g e s  a d i s a b i l i t y  
r e s u l t i n g  fr o m  e i t h e r  a p h y s i c a l  o r  
m e n t a l  s t i m u l u s  a n d  h o n e s t l y ,  ev e n  
t h o u g h  m i s t a k e n l y ,  b e l i e v e s  t h a t  he is 
d i s a b l e d  due to t h a t  w o r k - r e l a t e d  i n j u r y  
and t h e r e f o r e  c a n n o t  r e s u m e  his n o r m a l  
em p l o y m e n t .

I d . at 11 (emphasis in o r i g i n a l ) .

The c o u r t  s t a t e d  t h a t  t h i s  t e s t  w a s  a p p r o p r i a t e  

b e c a u s e  p s v c h o n e u r o s e s  w e re, b y  d e f i n i t i o n ,  s u b j e c t i v e  

in j u r i e s  and d i s a b i l i t i e s  e x i s t i n g  o n l y  in the m i n d s  o f  

their vic t i m s .  T h e  c o u r t  v i e w e d  the " h o n e s t  p e r c e p t i o n "  

test as r e f l e c t i n g  the c e n t r a l  fact t h a t  the m e n t a l l y  ill 

c l a i m a n t  w a s  " m i s - m a n u f a c t u r i n g "  o r  m i s p e r c e i v i n g  reality. 

I d . a t  12. T h e  c o u r t  a l s o  s t a t e d  that the w o r k e r s '  

c o m p e n s a t i o n  a c t  sho u l d  be c o n s t r u e d  l i b e r a l l y  a n d  th a t  

" Tclo m p e n s a t i o n  for d i s a b i l i t y  t a kes p r e f e r e n c e  o v e r  any 

s u b s i d i a r y  d o u b t s  a b o u t  the e x i s t e n c e  o f  an o b j e c t i v e  ca u s a l  

n e x us." 3j3. at 15.

We  d e c l i n e  to a d o p t  the " h o n e s t  p e r c e p t i o n "  te s t  

b e c a u s e  we  b e l i e v e  it is f u n d a m e n t a l l y  i n c o n s i s t e n t  w i t h  the 

s t a t u t o r y  r e q u i r e m e n t  t h a t  the i n j u r y  "arise out of" the 

e m ployment. T h e  " h o nest p e r c e p t i o n "  a p p r o a c h  do e s  not ta k e  

into a c c o u n t  the fact t h a t  o b j e c t i v e ,  e n v i r o n m e n t a l  r e a l i­

ties, such as e m p l o y m e n t ,  m a y  o r  m a y  not c o n t r i b u t e  to the 

disability. See Joseph, 36 Vand. L. Pev. at 308-09. W h i l e  

it is true, as a g e n e r a l  p o l i c y  p r e f e r e n c e ,  th a t  r e m e d i a l
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legislation should be construed liberally, this does not 

oive us license to ignore the statutory directive. The 

"arising out of" requirement is the legislature's primary 

means of limiting compensation to employment related risks. 

A test that focuses exclusively upon the employee's honest 

perception ignores the statutory directive because it does 

not ask whether the mental injury arose from an employment 

related risk nor does it even look to whether an employee's 

subjective reaction to work stresses actually contributed to. 

the injury. Under this test, even if the subjective 

reaction of a predisposed or "eggshell” employee did not 

contribute to the employee's injury, the injury would still 

be compensable if the employee "honestly perceived" that his 

job caused the injury.

The dissent in Deziel pointed out that this scen­

ario could occur often since it is very likely that a 

claimant would "perceive" his employment as the cause of his 

disorder:

TF]or a neurotic state to exist, . . .  
the person must be unable or unwilling 
to recognize and resolve these [inner 
conflicts and emotional weaknesses] .
The disorder is an unconscious attempt 
at resolution. The only possible 
causative factor of which the claimant 
is, or will allow himself to be, con­
sciously aware is the work-related 
trauma. Reality is elusive. It is, 
therefore, highly unlikely that the 
claimant's perception of causation will 
be anything but his employment.



We  c o n c l u d e  that this c a s e  sho u l d  be a n a l y z e d  in 

fche same w a y  as a n y  o t h e r  c l a i m  for workers' c o m p e n s a t i o n  

benefits. We  are not a l one in t r e a t i n g  a c l a i m  for m e n t a l  

injury caused b y  g r a d u a l  mental st r e s s  in the same m a n n e r  as 

a n y  o t h e r  workers' c o m p e n s a t i o n  d i s a b i l i t y  claim. Ste R o yal 

S tate N a t i o n a l  I n s u r a n c e  Co. v. L a b o r  & I n d u strial R e l a t i o n s  

A p p e a l  B o a r d , 487 P . 2d 278 (Hawaii 1971); Y o c o m  v. P i e r c e , 

534 S.W.2d 796 (Kv. 1976); M c G a r r a h  v. S A I F , 675 P . 2d 159
~~ V

(Or. 1983); B r e e d e n  v. W o r k m e n ' s  C o m p e n s a t i o n  C o m m ' r ; 285

S . E . 2 d  398 (W.Va. 1981). The " p r e l i m i n a r y  link" and p r e­

sum p t i o n  o f  c o m p e n s a b i l i t y  is e s t a b l i s h e d  if t h e r e  is 

e v i d e n c e  that the e m p l o y m e n t  c o n t r i b u t e d  to the injury. See 

B o n n e r , 680 P . 2d at 99. T h e  fact that the e m p l o y e e  

p e r c e i v e s  e m p l o y m e n t  as the s o u r c e  of the i n j u r y  is not 

e n o u g h  to e s t a b l i s h  p r e l i m i n a r y  link un l e s s  t h e r e  is

some t e s t i m o n y  t h a t  the e m p l o y m e n t  a f f e c t e d  the e m p l o y e e  to 

h e l p  create the d i s a b i l i t y .  A s  one c o u r t  put it, t h e r e  m u s t  

be some evidence t h a t  the e m p l o y m e n t  p l a y e d  an " a c t i v e  role" 

in the d e v e l o p m e n t  o f  the m e n t a l  d i s a b i l i t y  and. did not 

"merely provide a stage for the e v e n t . "  A l b e r t s o n ' s ,  Inc. 

v. Workers' C o m p e n s a t i o n  A p p e a l s  Bd. of State of C a l i f o r n i a , 

182 Cal. R p t r . 304, 309 (Cal. App. 1982).

268 N.W.2d at 24.

n. The "Preliminary Link”
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H e r e  the e v i d e n c e  e s t a b l i s h e s  a p r e l i m i n a r y  link 

b e t w e e n  the e m p l o y m e n t  a n d  t h e  d i s a b i l i t y .  W h i l e  Dr. O h l s o n  

i n d i c a t e d  t h a t  in h i s  o p i n i o n  t h e r e  w e r e  a v a r i e t y  o f  

f a c t o r s  m o r e  l i k e l y  to p r o d u c e  s t r e s s  in Fox, he a l s o  s t a t e d  

t h a t  "[Fox's] r e l a t i o n s h i p  w i t h  f e l l o w  w o r k e r s  and 

s u p e r v i s o r s  at A l a s c o m  h a s  e v i d e n t l y  p r o d u c e d  a t r e m e n d o u s  

a m o u n t  o f  st r e s s  in h e r . "  Dr. O h l s o n  al s o  stated th a t  F o x ' s  

e m p l o y m e n t  w i t h  A l a s c o m  w a s  a f a c t o r  c a u s i n g  stress a l t h o u g h  

he t h o u g h t  it w a s  n o t  the e x c l u s i v e  n o r  p r e c i p i t a t i n g  

factor.

In o r d e r  to e s t a b l i s h  the p r e l i m i n a r y  link 

n e c e s s a r y  for the p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  the c l a i m a n t  

n e e d  n o t  p r e s e n t  s u b s t a n t i a l  e v i d e n c e  that his o r  h e r  

e m p l o y m e n t  w a s  a s u b s t a n t i a l  c a u s e  o f  his disabi l i t y .  Su c h  

a s h o w i n g  w o u l d  b e  n e c e s s a r y  o n l y  if the e m p l o y e r  had 

r e b u t t e d  the p r e s u m p t i o n  o f  c o m p e n s a b i l i t y .  See B o n n e r , 680 

P . 2d at 98 (Alaska 1984). T h e  r e c o r d  c o n t a i n s  e v i d e n c e  that 

the e m p l o y m e n t  w a s  a f a c t o r  in c r e a t i n g  F ox's d i s a b i l i t y .  

T h i s  is e n o u g h  to e s t a b l i s h  the p r e s u m p t i o n  of 

c o m p e n s a b i l i t y .  On r e m a n d ,  A l a s c o m  m a y  r e b u t  the 

p r e s u m p t i o n  b y  p r e s e n t i n g  s u b s t a n t i a l  e v i d e n c e  th a t  F o x ' s  

d i s a b i l i t y  w a s  not w o r k - r e l a t e d  t h r o u g h  (1) a f f i r m a t i v e  

e v i d e n c e  that the d i s a b i l i t y  w a s  not w o r k - r e l a t e d ,  or 

(?) e l i m i n a t i o n  o f  all r e a s o n a b l e  p o s s i b i l i t i e s  t h a t  the 

i n j u r y  v/as w o r k  c o n n e c t e d .  B u r g e s s  C o n s t r u c t i o n  Co. v.
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S m a l l w o o d  (S m a l l w o o d  I I I ) , 698 P . 2d 1206, 1211 (Alaska 

1985) . If A l a s c o m  does r e b u t  t h e  p r e s u m p t i o n  then F o x  w i l l  

ha v e  to p r o v e  all t h e  e l e m e n t s  o f  h e r  c l a i m  b y  a 

p r e p o n d e r a n c e  o f  the e v i d e n c e .  Id!, at  1211.

R E V E R S E D  and R E M A N D E D  for p r o c e e d i n g s  c o n s i s t e n t  

w i t h  this opinion.
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W o r k e r s ’ c o m p
ay CHANCY CROFT '

Workers’ compensation reform was touted 
as reducing costs 15 to 20 percent until
reality entered the debate.

A study by the National Council of Com­
pensation Insurance was followed by a sec­
ond major study from a private actuarial 
firm; Both concluded that the legislation 
undeî consideration in Juneau would not 
reduce’costs. There might .even be a cost 
increase! Yes, that’s right — the hard number 
boys said there might be a cost increase.

The b ill was touted as providing jobs from 
cost savings to employers. Without any cost 
savings; of course, no jobs w ill be created.
But’senators, anxious to please their busi­
ness constituents, ignored the hard facts and 
passed a resolution — which has no legal 
effect asking insurance companies to 

* reduce premiums by 2 percent.
'Even a-.’fictitious 2 percent reduction 

; would provide a saving of only a few 
hundred dollars to the average employer. 
The permanent fund dividend would be three 
times as large as any fictitious savings to an 
employer under SB 322.

Do we have the most expensive workers’ 
compensation system in the United States? 
No. Several states have more expensive 
systems, including Oregon and Montana.

Are we the only state that’s facing an 
T increase? No. Oklahoma, Louisiana, South 
1 Carolina, Maine and New Hampshire are all 
' facing larger i n c r e a s e s . ' •"

So why is there an increase in Alaska? 
i Nobody can say for-sure. The Division of 

Insurance has no figures, the Workers’ Comp 
Division has no figures.

The only thing we know for sure is the 
; injury frequency has hit a 10-year high and 

that the delay in handling cases has in- 
. creased 70 percent. This alone probably

n o  help to workers

ignores safety and makes delays'Worse.
If the legislation does nothing to control 

insurance companies or reduce premiums, 
does it benefit injured workers? Only a few 
workers at the expense of the many. Some 
legislative provisions are good. Many more 
are regressive. - -

The benefits are not worth the price most 
injured workers w ill pay. '

• Seriously disabled workers get less. Peo- 
‘ pie with closed head injuries, bum victims, 

multiple trauma injuries requiring repeated 
operations, all are arbitrarily cut off temoo- 
rary disability after two years. This is done 
in the name of a false premium reduction to 
those employers who caused the injury in the 
first place.

•A ll payments for permanent partial 
wage loss are totally eliminated. This wc jld  
make Alaska the first state to reject compen­
sation to injured workers based on perma­
nent loss of earning capacity. Instead pay- 

■':alimpaiment is solely on medical impairment.
If you’re a lawyer and lose an arm you’ll 

get a lot, but if  you're a laborer: with a bad 
back, you’re mostly oht of luck.

• Workers pay their own: tiipa-lbsa during
rehabiUtation, once :fhey^iWtihedically st'a 

•tionary. v  £  5 ^ $ $ '
• A worker’s right to a 'determination of 

actual earning capacity is ignored, claims 
based on stressful jobs are excluded, compen­
sation is limited regardless of actual earn­
ings, out-of-state benefits are reduced (a

iTH'TV'tee BnrRD 322w*w'*' similnr',T)Tovision' was declared unconstitu

tional years ago) and workers get only one 
choice of a doctor.

• Court review of board decisions is se­
verely restricted.

But even more strangely, all medical 
benefits are excluded. To the average Alaska 
family, medical benefits are more important 
than pension. Some states have mandated 
that employe *s continue health insurance for 
injured workers — why not Alaska?

The legislation was the result of long 
hours of hard work by a select group of 
people. But it has three philosophical prem­
ises not in the interest of injured workers.

First, the legislation is arbitrary. What is 
the legal or moral authority to make arbi­
trary rules about injured workers? Who can 
say that some workers get a high percentage 
of their pre-injury earnings and others have 
to get by on less? Why aren’t all workers 
treated equally?

Second, a case is closed regavdless of 
condition. Injured workers are treated like 
dated products on a grocer’s shelves. After 
time, they are disposed of.

Third — and the most serious fallacy 
behind this legislation — is the notion that 
workers’ compensation can be reduced with­
out reducing benefits. It’s a nice theory, but 
it doesn't wo, s. here. In short, there’s no free 
lunch. This b ill is the first workers’ comp 
legislation in a long time that both raises 
costs and reduces benefits!

The theory of workers’ compensation leg­
islation is "that the cost of all industrial 
accidents should be bom by the consumer as 
part of the cost of the product.” S e a r fu s  vs. 
N orth e rn  G as C om pany, 472 Pacific 2nd 966 
(Alaska 1970).

If workers’ compensation is costing too 
much, it ’s because employers are injuring too 
much. If the cost of doing business in Alaska 
is too great because workers are too careless,

D o  A l a s k a  b u s i n e s s e s  

really d e s e r v e  a n  

e c o n o m i c  bailout f r o m  t h e 

state a n d  a  s u b s i d y  b y  

their injured w o r k e r s ,  a s  

wel l ?

why reduce benefits to injured workers? Do 
Alaska businesses really deserve an econom­
ic bailout from the state and a subsidy by 
their injured workers, as well?

Workers in other states are fighting win­
ning battles for a higher minimum wage, 
decent health insurance and better working 
conditions. Why do Alaska workers have to 
settle for a second-rate compensation act?

So, I come back again to the question each 
of us should ask. Why is it that when injured 
workers and businesses alike are affected by 
increased delays by the Division of Workers' 
Compensation, the legislative solution is tc 
increase those delays? Why is it that when 
workers’ comp costs increase because of an 
increasing injury rate, nobody does anything 
about safety?

Why is it that if insurance companies want 
an increase in premiums one year, nobody 
asks if they made excess profits years be 
fore? Why is it that every time something is 
done about insurance costs the reaction is 
always to reduce benefits to the state’s 25,000 
injured workers? Why must the workers 
always pay the price?

□ Chancy  C roft la an  A n ch o rag e  atto rn ey .




