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IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 282 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to municipal sales and use taxes;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200(42) is amended to read:

(42) AS 29.45.650(c), (d), (e), and (f) (sales and use tax)

* Sec. 2. AS 29.45.650(e) is amended to read:

(e) A borough may provide for the creation, recording, and 

notice of a lien on real or personal property to secure the payment of 

a sales and use tax, and the interest, penalties, and administration 

costs in the event of delinquency. When recorded, the sales tax lien 

has priority over all other liens except (1) liens for property taxes 

r ,d special assessments; (2) liens that were perfected before the 

recording of the sales tax lien for amounts actually advanced before 

the recording of the sales tax lien; (3) mechanics' and materialmen's 

liens for which claims of lien under AS 34.35.070 or notices of right 

to lien under AS 34.35.064 have been recorded before the recording of 

the sales tax lien. This subsection applies to home rule and general 

law municipalities [WHEN RECORDED, A LIEN AUTHORIZED UNDER THIS 

SECTION HAS PRIORITY OVER OTHER LIENS EXCEPT THOSE FOR PROPERTY TAXES 

AND SPECIAL ASSESSMENTS],

* Sec. 3. This Act takes effect July 1, 1988.
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IN THE SENATE

HOUSE CS FOR CS FOR SENATE BILL NO. 282 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to municipal sales and use taxes;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200(42) is amended to read:

(42) AS 29.45.650(c), (d), (e), and (f) (sales and use tax)

* Sec. 2. AS 29.45.650(e) is amended to read:

(e) A borough may provide for the creation, recording, and 

notice of a lien on real or personal property to secure the payment of 

a sales and use tax, and the interest, penalties, and administration 

costs in the event of delinquency. When recorded, the sales tax lien 

has priority over all other liens except (1) liens for property taxes 

and special assessments; (2) liens that were perfected before the 

recording of the sales tax lian for amounts actually advanced before 

the recording of the sales tax lien; (3) mechanics' and materialmen's 

liens for which claims of lien under AS 34.35.070 or notices of right 

to lien under AS 34.35.064 have been recorded before the recording of 

the sales tax lien. This subsection applies to home rule and general 

law municipalities [WHEN RECORDED, A LIEN AUTHORIZED UNDER THIS 

SECTION HAS PRIORITY OVER OTHER LIENS EXCEPT THOSE FOR PROPERTY TAXES 

AND SPECIAL ASSESSMENTS].

* Sec. 3. This Act takes effect July 1, 1988.

O r i g i n a l  s p o n s o r :  C o m m u n i t y  a n d  R e g i o n a l
A f f a i r s  C o m m i t t e e
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O r i g i n a l  s p o n s o r :  Communi ty  and R e g i o n a l
A f f a i r s  C omm i t t e e

$

BY THE COMMUNITY AND
1 IN  THE SENATE REGIONAL AFFAIRS COMMITTEE
2 CS FOR SENATE B I L L  NO. 2 8 2  (C&RA)
3 IN  THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
5 A B I L L
6 F o r  an Ac t  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  m u n i c i p a l  s a l e s  and u s e  t a x e s ;
7 and p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "
8 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 *  S e c t i o n  1 .  AS 2 9 . 1 0 . 2 0 0 ( 4 2 )  i s  amended co r e a d :

10 ( 4 2 )  AS 2 9 . 4 5 . 6 5 0 ( c ) ,  ( d ) ,  ( e ) .  and ( f )  ( s a l e s  and  u s e  t a x )
11 *  S e c .  2 .  AS 2 9 . 4 5 . 6 5 0 ( e )  i s  amended t o  r e a d :
12 ( e )  A b o r o u g h  may p r o v i d e  f o r  t h e  c r e a t i o n ,  r e c o r d i n g ,  and
13 n o t i c e  o f  a l i e n  on r e a l  o r  p e r s o n a l  p r o p e r t y  t o  s e c u r e  t h e  p aymen t  o f
14 a s a l e s  and u s e  t a x ,  and t h e  i n t e r e s t ,  p e n a l t i e s ,  and a d m i n i s t r a t i o n
15 c o s t s  i n  t h e  e v e n t  o f  d e l i n q u e n c y .  When r e c o r d e d ,  t h e  s a l e s  t a x  l i e n
16 h a s  p r i o r i t y  o v e r  a l l  o t h e r  l i e n s  e x c e p t  ( 1 )  l i e n s  f o r  p r o p e r t y  t a x e s
17 and  s p e c i a l  a s s e s s m e n t s ;  and  ( 2 )  l ieng~~tHa~C~were^ p e r f e c t e d  b e f o r e  t h e
18 r e c o r d i n g  //>f t h e  s a l e s  t a x  l i e n / f o r  amoun t s  a c t u a l l y  a d v a n c e d !  b e f o r e-----------------------^ ----------------- J L----------

19 t h e  r e c o r d i n g  o f  t h e  s a l e s  t a x  l i e n .  ^This  s u b s e c t i o n  a p p l i e s  t o  home
20  - r u l e  and g e n e r a l  l aw  muni c i p a l i t i e s  /[WHEN RECORDED, A L IEN  AUTHORIZED
21  UNDER THIS SECTION HAS PR IOR ITY  OVER OTHER L IENS  EXCEPT THOSE FOR

\ \
2 2  PROPERTY TAXES AND SPECIAL ASSESSMENTS] ,  \
23  *  S e c .  3 .  T h i s  Ac t  t a k e s  e f f e c t  J u l y  1 ,  1 9 8 8 .  \

fC-
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Y E f l d  H J i O I B J T O E
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 19, 1988

POUCHY STATE CAPIKX 
JUNEAU. ALASKA 9981I 

907 465 3800

SUBJECT:

TO:

FROM:

Municipal sales and use taxes (CSSB 282 
(C&RA))

Representative John Sund, Chair 
House Judiciary Committee

Tamara Brandt Cook/a t /
Director j
Division of Legal Services

You have asked how CSSB 282 (C&RA) treats mechanics' and 
materialmen's liens. The relevant portion of the bill pro­
vides :

When recorded, the sales tax lien has priority over all 
other liens except (1) liens for property taxes and 
special assessments; and (2) liens that were perfected 
before the recording of the sales tax lien for amounts 
actually advanced before the recording of the sales tax 
lien.

It is not clear to me from the language whether mechanics' 
and materialmen's liens would be included within paragraph 
(2) and granted priority over sales tax liens or not. I 
recommend that the matter be made more clear. If it is the 
desire of the legislature that mechanics' and materialmen's 
liens not have priority over sales tax liens they should be 
specifically excluded under paragraph (2) so that it would 
read:

(2) liens, other than mechanics' and materialmen's 
liens, that were perfected before the recording of the 
sales tax lien for amounts actually advanced before the 
recording of the sales tax lien.

If it is the desire of the legislature that recorded 
mechanics' and materialmen's liens be given priority over 
sales tax liens a new paragraph (3) should be added to read:

(3) mechanics' and materialmen's liens for which claims 
of lien under AS 34.35.070 or notices of right to lien 
under AS 34.35.064 have been recorded before the re­
cording of the sales tax lien.

TBC:gc 
WKG3:014



B i l l / R e s o l u t i o n  H i s t o r y  0 9 : 2 8  A M  0 4 / 1 8 / 8 8  P a g e  1

B I L L :  S B  2 8 2
N A M E :  C S S B  2 8 2 (C&RA)
T I T L E :  " A n  A c t  r e l a t i n g  t o  m u n i c i p a l  s a l e s  a n d  u s e  t a x e s ;  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

P R I M E  S P O N S O R :  C O M M U N I T Y  & R E G I O N A L  A F F A I R S  C O M M I T T E E

F U N D I N G  : $ 0 0 0  G E N E R A L ( F N O T E )  $ 0 0 0  O T H E R ( F N O T E )

C U R R E N T  S T A T U S :  (H) J U D  S T A T U S  D A T E :  0 3 / 0 2 / 8 8

S e l e c t i o n = >
P F 1 P F 2  P F 3 P F 4 P F 5 P F 6  P F 7  P F 8  P F 9  P F 1 0  P F 1 1

H E L P E X I T M E N U T E X T P R I N T  B W D  F W D  F I R S T  L A S T

S B  282 B i l l / R e s o l u t i o n  A c t i o n  P a g e  2
C u r r e n t  S t a t u s :  (H) J U D

J  r n - D a t e J r n - P g A c t i o n

1 0 4 / 2 9 / 8 7 1 1 0 7 (S) R E A D  T H E  F I R S T  T I M E  - R E F E R R A L ( S )

2 0 4 / 2 9 / 8 7 1 1 0 7 (S) C & R A  A N D  J U D I C I A R Y

3 0 5 / 0 5 / 8 7 1 2 0 0 (S) C R A  R P T  3 D P

4 0 5 / 0 5 / 8 7 1 2 0 0 (S) Z E R O  F I S C A L  N O T E  P U B L I S H E D

5 0 5 / 1 3 / 8 7 1 3 7 1 (S) J U D  R P T  C S  5 D P

6 0 5 / 1 5 / 8 7 1 4 8 4 (S) F I N  R E F E R R A L  A D D E D

7 0 5 / 1 6 / 8 7 1 5 2 1 (S) F I N  R P T  C S  2 D P  5 N R

8 0 5 / 1 6 / 8 7 1 5 2 1 (S) C R A  R E F E R R A L  A D D E D

9 0 2 / 1 0 / 8 8 2 2 0 7 (S) C R A  R F T  CS 5 D P  W I T H  N E W  T I T L E

10 0 2 / 1 0 / 8 8 2 2 0 7 (S) Z E R O  F I S C A L  N O T E  P U B L I S H E D

11 0 2 / 1 8 / 8 8 2 3 2 9 (S) R U L E S  T O  C A L E N D A R

12 0 2 / 1 8 / 8 8 2 3 3 3 (S) R E A D  T H E  S E C O N D  T I M E

13 0 2 / 1 8 / 8 8 2 3 3 3 (S) C R A  CS A D O P T E D  U N A N  C O N S E N T

14 0 2 / 1 8 / 8 8 2 3 3 4 (S) A D V A N C E D  T O  T H I R D  R E A D I N G  U N A N  C O N S E N T

15 0 2 / 1 8 / 8 8 2 3 3 4 (S) R E A D  T H E  T H I R D  T I M E  C S S B  2 8 2 (CRA)

16 0 2 / 1 8 / 8 8 2 3 3 4 (S) P A S S E D  Y 1 8  N -  X I  A 1

17 0 2 / 1 8 / 8 8 2 3 3 4 (S) E F F E C T I V E  D A T E  S A M E  A S  P A S S A G E

18 0 2 / 1 8 / 8 8 2 3 4 2 (S) T R A N S M I T T E D  T O  (H)

S e l e c t i o n = >
P F 1 P F 2  P F 3 P F 4 P F 5 P F 6  P F 7  P F 8  P F 9  P F 1 0  P F 1 1

H E L P E X I T M E N U T E X T P R I N T  B W D  F W D  F I R S T  L A S T

S B  2 8 2 B i l l / R e s j l u t i o n  A c t i o n  P a g e  3
C u r r e n t  S t a t u s :  (H) J U D

J r n - D a t e J r n - P g A c t i o n

1 0 2 / 1 9 / 8 8 2 2 8 5 (H) R E A D  T H E  F I R S T  T I M E  - R E F E R R A L ( S )

2 0 2 / 1 9 / 8 8 2 2 8 5 (H) C & R A  T H E N  J U D I C I A R Y

3 0 3 / 0 2 / 8 8 2 4 2 2 (H) C R A  R P T  3 D P

4 0 3 / 0 2 / 8 8 2 4 2 3 (H) R E F E R R E D  T O  J U D I C I A R Y

P F 1 2  
Q U I T  

o f  3

P F 1 2  
Q U I T  

o f  3



Alaska gptate legislature
A R L I S S  S T U R G U L E W S K I ,  C h a i r m a n  P. 0 .  B O X  V
T I M  K E L L Y ,  V i c e  C h a i r m a n  J U N E A U ,  A L A S K A  9 9 8 1 1
R I C K  H A L F O R D  ( 9 0 7 ) 4 6 5 - 4 9 8 9
M I K E  S Z Y M A N S K I  I f f f t c f - / -
F R E D Z H A R O F F  v

S e n a t e
C o m m u n ity  antr R e g io n a l g ffa irtf Co m m itte e

T O :  S e n a t e  C & R A  M e m b e r s  F e b  9, 1 9 8 8

F R O M :  S e n a t e  C & R A  S t a f f ^

R E :  C S S B  2 8 2  ( C & R A )  - " A n  A c t  r e l a t i n g  t o  m u n i c i p a l  s a l e s  a n d

U S E  T A X E S . "

U n d e r  e x i s t i n g  l a w  ( 2 9 . 4 5 . 6 5 0 ( e )] m u n i c i p a l i t i e s  m a y  p l a c e

L I E N S  O N  R E A L  O R  P E R S O N A L  P R O P E R T Y  T O  S E C U R E  P A Y M E N T  O F  S A L E S  j

A N D  U S E  TAX. T H I S  A B I L I T Y  I S  NE W ,  A D D E D  U N D E R  T H E  T I T L E  2 9

R E V I S I O N  T W O  Y E A R S  A G O .  ■

T h e  s e c t i o n  w a s  a d d e d  t o  T i t l e  2 9  i n  r e s p o n s e  t o  a  F a i r b a n k s

C O U R T  C A S E  IN W H I C H  T H E  J U D G E  R U L E D  T H A T  M U N I C I P A L I T I E S  D I D

N O T  H A V E  T H E  P O W E R  T O  P L A C E  S U C H  LIEN S .  T H E  T I T L E  2 9  I

T E C H N I C A L  C O M M I T T E E  A T  T H E  T I M E  R E C O M M E N D E D  T H A T  S U C H  L I E N S

H A V E  T H E  F O R C E  O F  J U D G E M E N T  L I E N S ,  H O W E V E R ,  A L S O  A D D E D  A T  T H A T

T I M E  W A S  A  S E N T E N C E  T H A T  G A V E  S U C H  L I E N S  P R I O R I T Y  O V E R  O T H E R

L I E N S ,  E X C E P T  F O R  P R O P E R T Y  T A X E S  A N D  S P E C I A L  A S S E S S M E N T S .

T h i s  p r i o r i t y  c o n f l i c t s  w i t h  3 4 . 3 6 . 0 6 0  w i t h  g i v e s  l a b o r  l i e n s

F I R S T  P O S I T I O N  A N D  M O R T G A G E S  S E C O N D  P O S I T I O N .  A C C O R D I N G  T O

R E P R E S E N T A T I V E S  O F  T H E  H O M E  M O R T G A G E  I N D U S T R Y ,  I N C L U D I N G  A H F C ,



T H I S  P R I O R I T Y  F O R  S A L E S  T A X  L I E N S  C O U L D  C A U S E  M A J O R

D I S R U P T I O N S  I N  T H E  H O M E  M O R T G A G E  I N D U S T R Y  A N D  R A I S E  I N T E R E S T

R A T E S .

S B  2 8 2  W O U L D  A L T E R  T H I S  P R I O R I T Y .  T H E  P R O P O S E D  C S  G I V E S  S A L E S

T A X  L I E N S  P R I O R I T Y  O V E R  A L L  O T H E R  L I E N S  E X C E P T  (1) L I E N S  F O R

P R O P E R T Y  T A X E S  A N D  S P E C I A L  ASSESSMENTS,* A N D  (2) L I E N S  T H A T  

W E R E  P E R F E C T E D  B E F O R E  T H E  R E C O R D I N G  O F  T H E  S A L E S  T A X  L I E N  F O R  

A M O U N T S  A C T U A L L Y  A D V A N C E D  B E F O R E  T H E  R E C O R D I N G  O F  T H E  S A L E S  

T A X  LIEN.

T h i s  d r a f t  w a s  d e v e l o p e d  w i t h  t h e  a s s i s t a n c e  o f  T o m  B o e d e k e r , 

M u n i c i p a l  A t t o r n e y  f o r  t h e  K e n a i  B o r o u g h , a n d  W e s  C o y n e r , 

l o b b y i s t  f o r  t h e  b a n k i n g  i n d u s t r y . M r . B o e d e k e r , w h o  h a s  t a k e n

T H E  L E A D  F O R  T H E  M U N I C I P A L I T I E S  O N  T H I S  I S S U E ,  W O U L D  P R E F E R  

T O  L I M I T  T H E  P R I O R I T Y  T O  P R O P E R T Y  T A X E S ,  S P E C I A L  A S S E S S M E N T S ,  

A N D  P R I O R  R E C O R D E D  M O R T G A G E S ,  T R U S T  D E E D S ,  A N D  L A N D  S A L E  

c o n t r a c t s ; b u t  h e  b e l i e v e s  t h e  P R O P O S E D  C S  I S  R E A S O N A B L E  a n d  

T E C H N I C A L L Y  C O R R E C T .

B o t h  g e n t l e m e n  w i l l  b e  a t  t h e  c o m m i t t e e  t o  t e s t i f y . T h e  C S

H A S  A  Z E R O  F I S C A L  N O T E  F R O M  T H E  D E P A R T M E N T  O F  C O M M U N I T Y  A N D

R e g i o n a l  A f f a i r s .



ALASKA BANKERS ASSOCIATION 

December 15, 1987

Draft Position Paper For Amending Alaska L a w  Relating To Liens 
__________ For Sales, Use And Personal Property Taxes.____________

Brief History of Municipal/Borough Priority Tax Lien Issue

Local government entities have experienced difficulty in collecting 
unpaid sales, use and personal property taxes for a number of years. 
During the 1970's various nunicipalities enacted laws to establish 
sales tax liens as a means of collecting unpaid taxes; however, in 
1980 the Alaska State Supreme Court ruled that municipalities which 
levied sales and use taxes had no authority to assert a lien for 
unpaid taxes except through the normal judicial process. The Supreme 
Court said further that authorization of such liens "should be 
addressed by specific legislation rather than by municipal, or judi­
cial fiat".

In 1983, legislation was proposed that would have given boroughs and 
municipalities a sales tax lien with the full force, priority and 

duration of a judgement lien; however, this legislation did not become 
law. When this legislation became law in 1985, the provision that the 
sales tax obtain an attachment lien was changed in the final draft to 
give the lien a priority; a priority over all other liens including 
mortgages, security interests, judgement liens, and the claims of 
anyone who claims an interest in either real or personal property. 
This change from the initial version of the 232 page Municipal Code 
Revision, and the lull impact this change was not observed by the 
banks, the title oompanies, nor other affected parties. Only when 
some of the boroughs and municipalities began enforcing their new 
priority lien, was its significant impact realized.

No Other Tax Lien Has Such A  Priority

Not even the State of Alaska., nor the Internal Revenue Service, have 

such a priority lien. Real property taxes have a clear priority over 
all other interests. But tiie real property tax is a charge against 
the property itself and real estate is immobile. All who deal with
real estate know it is subject to annual taxation by a single
authority. The lien amount can be readily determined and a reserve 
fund established to ensure its payment. This is not possible with a 
sales tax or a lax on personad property. It is patently unfair that, 
under present law, a lender can make a loan secured by real or per­
sonal property with all taxes or liens current and have a subsequent 
lien due to unpaid taxes at some future date preempt the position.
There is no way for a lender to protect itself from this kind of
action.
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Page 2.

Existing Law Is Not Specific Wio Mast Pay - It Is Aimed At Everybody

The priority lien provision A.S. 29.45.650(e) gives broad authority to 
municipalities/boroughs to exact payment from prior lienholders who 
had nothing to do with the transaction that gave rise to the tax and 
also to innocent buyers who pay the tax to a  seller and then the 
seller fails to remit the proceeds to the municipality. The priority 
lien law goes further; it authorizes a municipality to assert a lien 
on any property of the buyer and it accords that lien a priority over 
any other lien.

Personal property is highly mobile and can be readily moved from 

district to district. There is no means of knowing that it is subject 
to a sales or use tax lien nor any way to determine the amount.

Does an individual now have to call local government to find out if a 

local auto dealer has remitted all sales tax collected and paid his 
personal property taxes? Under this law he does or he can lose the 
automobile, and the lienholder will also lose its lien. In effect, the 
priority tax lien requires an innocent third party to guaranty tax 
payments to a municipality or a borough.

A  lender relies on the information available at the time a loan is 

made and then relies on its priority lien to protect it over the term 
of its loan. Permitting a higher priority lien long after a loan is 
made and over which a lender has no knowledge or control to erode its 
safety margin is unfair. It will also have an effect on secondary 
financing by outside investors and oould eventually impact AHFC and 
AIDA programs as existence of the priority lien becomes known.

Existing L a w  Is Unclear

It appears that this outcome is not what the drafters of the priority 

lien provision wanted. What is wanted is authority for a lien on the 
seller's property to secure the seller's obligation to remit the taxes 
collected, yet the only authority the present statute grants is for a 
xien to secure payment of the tax, a liability of the buyer. It is 
now clear that a revision is needed in this new law to better describe 
who has the tax obligation and what is a fair priority for a lien on a 
violator's property.

It is not contended that municipalities and boroughs with sales and 
use taxes should not have the authority to assert liens; however, that 

authority should be confined to asserting the lien against property of 
the violator and the lien's relative priority over other innocent 
claimants should be determined by the date notice of the lien is 
filed.
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At a November 13, 1987 meeting between the Alaska Bankers Association 
and attorneys for the Alaska Municipal League, a  compromise solution was 
recommended. The municipalities and boroughs would give up the 1985 
priority lien position in exchange for a sales and use tax lien which 
is the equivalent of an attachment lien but without the need of first 

bringing suit. The municipalities and boroughs could also obtain a 
priority lien on the seller's business assets to secure the seller's 
obligation to collect and remit sales tax. A  priority lien could be 
achieved on all additional or future advances but only after giving 
legal notice to senior lienholder(s) that sales and/or use taxes are 
due and unpaid. A  simple lien search will reveal if a senior 
lienholder exists and its address. This priority lien on commercial 
financing of business assets (i.e. accounts receivable and inventory) 
is similar to the lien priority that can be obtained by the Internal 

Revenue Service and offers the senior lienholder(s) the option of 
either declining further advance requests or insuring that sales or 
use taxes are paid. It also elevates concern for remitting local tax 
payments to a much higher level for local businessmen. The Alaska 
Bankers Association finds this type of compromise acceptable.

Summary

The 1985 statute authorizing a priority lien for municipal sales and 

use taxes, as it now exists, is an onerous law and goes beyond what is 
reasonable and fair. With a single last minute word change, local 
government gained the power to assert is lien on any property of any 
innocent buyer (a consumer who purchased in good faith and paid his 

tax) and it can place a secured creditor in a subordinated position 
without notice, without knowledge, and even though he had no part in 

the taxable transaction. Further, the municipalities and borough 
governments did not achieve a very good vehicle to collect from the 
real potential violator, the seller who fails to remit taxes 
collected.

The Alaska Bankers Association does not believe there should be no 
authority for sales and use tax liens. However, such a law should be 
worded carefully to restrict the lien to only property of the violator 
and lien priority to other innocent lienholders should be based on 
date notice is filed. This law should treat all parties in commerce 
equally and offer an opportunity to do business without a surprise. A  
provision that permits a priority lien against subsequent advances 
after direct notice to a secured party seems fair and should go far in 
solving the delinquent sales and use tax problems the boroughs and 
municipalities have experienced.

Proposed Compromise Amendment

JW3-5.1/3
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Committee on 
Community & Regional Affairs

2/29/'88

TO: Rep. Henry Springer, Chairman HCRA

FROM: David C. Harrison, P.A. HCRA

Subject: BILL REVIEW:
CS SB 2.82 (CRA) "An Act relating to municipal sales and use 
taxes: and providing for an effective date." [Sponsor: SCRA]]

^Section 1. AS 29.10..200(42) is amended to read:

(42) AS 29.45.650.(c), (d), (e), and (f) (sales and use tax)

Sec. 2. AS 29.45.650.(e) is amended to read:

(e) A borough may provide for the creation, recording, and 

notice of a lien on real and personal property to secure the payment of 

a sales and use tax, and the interest, penalties, and administration 

costs in the event of delinquency. When recorded, the sales tax lien 

has priority over all other liens except (1) liens for property taxes 

and special assessment; and (2) liens that were perfected before the 

recording of the sales tax lien. This subsection applies to home rule 

and general law municipalities.

CCM-TOTS: Ihe underlined section provides for certain conditions in
which banks, institutions and or individuals must record and perfect 
liens before the recording of the sales or use tax liens in order to 
establish priority lien on real or personal property.

Home rule and general municipalities sales tax liens and special 
property assessments have priority lien when recorded prior to liens 
record by banks, institutions and or individuals.

Deleted part: [When recorded, a lien authorized under this section 
has priority over other liens except those for property taxes and 
special assessments.]
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furilWlHl tnlur wa* "In fniunr 
(Inn Milli Hie vvurk ttajtti Upon die dahlia" 
iliN'i not (Min|il V with din Mnlliln 
th.t.Melo \ Nultln, n AUnkn 5/Hil tlU.MII

A Urn on a liu llilInK  f-r  material* furn ished cnnnot Include another 
structure against which a Urn Is not 
filed , and into the construction, alter­
ation and rrpoirs of which some or a ll of 
the materials were employed or used 
Burr v. House, 3 Alaska 611 (19119).

The general rule Is that a lessee 
cnnnot Impose any charge upon (he 
reversion or estate o f the lessor 
thereof. Morris v. Marsh. 3 Alaska 140 
(19061.

Nor does the fact that the lessor 
acquiesces in the Improvement by the 
lessee subject his reversion to the 
mechanics' liens therefor. Morris v. 
Marsh. 3 Alaska 14011906).

Unless lessor fails to give notice of 
ncnresponsib illty or his agent couses 
improvement- — This section. AS
34.35.0S0 and AS 34.35.065, construed 
together, mean that the person in charge 
of the work shall prima facie be deemed to 
be the agent of the owner, and the prop­
erty of the latter shall be charged with the 
lien under Ihe express provisions of AS 
34X , 050; that, i f  the person in charge is 
not in fact such agent, the interest of the 
owner shall, nevertheless, be liable for the 
improvement if  it is constructed with his 
knowledge, and he fails to post the re­
quired notice disclaiming responsibility; 
and that, i f  the work is done for a lessee of 
the property, liability is confined to the

IniN lmld rittiipi, If dir liWlirr lititl nil 
Knowledge of dm miiHlritrdnii of llm lin- 
tmvrnieiii, nr If. having am li knowledge,
m gnti« iiultr* dml Im whiiM mil In*
responsible. Cnscoilen v. Wimliish, ltd  F. 
241 IfllhC lr. 10081. St« AS 34.35.115.

To determlpe whether or not modu­
la r unlta are sufficiently attached to 
the land on which they arc situated, the 
supreme court w ill look to the following 
elements’ tl)  physical annexation, (2) 
adaption to use with real property, (3) 
intention to annex to realty, (4) relation­
ship of the claiming parlies, (51 the rela­
tive difficulty of removal, (6) the nature t i  
the article annexed, and (7) whether the 
fact of the annexation is open and oppnr- 
enl Unr.nemillcr v. AMFAC Distribution 
Corp., Sup. Ct. Op. No. 1452 (File No 
2895), 566 P.2d 645(1977).

Applied in Torkko/KormmvEnginccra 
v. Penland Ventures, Sup. Ct. Op. No 
2757 iFile No. 64891.673 P 2d 7G9 (1983).

Quoted in Jorgensen Co. v. Sheldon. 2 
Alaska 607(1905).

Stated in Brand v. First Fed. Sav. & 
Loan Asa’n, Sup. Ct. Op. No. 658 (File* 
Nos. 1119.1154), 478 P.2d 829 (1970)

Collateral references. — 63 Am. Jur. 
2d, Mechanics' Liens, I I  28-48.

Public property as subject to lien. 26 
ALR 326.

Vendor's interest os subject to me­
chanic’s lien. 68 ALR 911; 102 ALR 233.

Quantity or area cf land around im ­
provement which may be subject to lien 
84 ALR 123.

S e c .  3 4 .3 5 .0 6 0 .  P r i o r i t i e s ,  ( a )  E x c e p t  o s  p r o v id e d  i n  (c ) o f  t h is  
s e c t io n ,  a n  e n c u m b r a n c e  w h ic h  is  p r o p e r ly  r e c o r d e d  s h a l l  b e  p r e f e r r e d  
t o  a  l i e n  c r e a t e d  u n d e r  A S  3 4 .3 5 .0 5 0  —  3 4 .3 5 . 1 2 0  u n le s s  t h e  c l a i m  o f  
l i e n  u n d e r  A S  3 4 .3 5 .0 7 0  o r  n o t ic e  o f  r ig h t  to  l i e n  u n d e r  A S  3 4 .3 5 .0 6 4  
l i a s  b e e n  r e c o r d e d  b e f o r e  t h e  e n c u m b r a n c e .  T h e  p r e fe r e n c e  g r a n t e d  fo r  
a  p r io r  m o r t g a g e  o r  d e e d  o f  t r u s t  u n d e r  t h is  s e c t io n  a p p l ie s  w it h o u t  
r e g a r d  to  w h e n  t h e  s u m s  a r e  d is b u r s e d  o r  w h e t h e r  t h e  d is b u r s e m e n t s  
a r e  r e q u ir e d  u n d e r  t h e  t e r m s  o f  a  l o a n  a g r e e m e n t ,  

l b )  IRepealed ,  § 19 ch 175 SLA 1978.1
(c )  A  l i e n  c r e a t e d  b y  A S  3 4 .3 5 .0 5 0  —  3 4 .3 5 .1 2 0  i n  f a v o r  o f  o n  

i n d i v i d u a l  a c t u a l ly  p e r f o r m in g  la b o r  u p o n  a  b u i l d i n g  n r  o t h e r  
i m p r o v e m e n t  i n  it s  o r i g i n a l  c o n s t r u c t io n  o r  o f  a  tr u s t e e  o f  o n  e m p lo y e e  
b e n e f it  t r u s t  fo r  t h o s e  i n d i v i d u a l s  is  p r e f e r r e d  to  a  p r io r  e n c u m b r a n c e  
u p o n  t h e  l a n d  o n  w h ic h  t h e  b u i l d i n g  o r  o t h e r  im p r o v e m e n t  in  
c o n s t r u c t e d .

I

- • • . /•. . . .  • • * 
I I I )  I n  e n f o r c in g  t h e  l i e n ,  t h e  b u i l d i n g  o r  o t h e r  i i i i | i i o v e i n e n t  n m y  Ih>

s o ld  n e p a r n t e ly  fr o m  l l m  l a n d .  W h e n  s o ld  n e p i ir n le ly ,  I l i e  p u n  I n n  o r  
n m y  r o m u v o  tt iu  b u i l d i n g  n r  o t h e r  im p r o v e m e n t  w it h in  a  i f . i - n i i n h h *  
l i m e  n ft e r  t h e  s o lo ,  n o t  to  e x c e e d  3 0  d a y s ,  u p o n  t h e  p a y m e n t  t o  t h e  
o w n e r  o f  t h e  l a n d  o f  a  r e a s o n a b le  r e n t  for  it s  u s e  f r o m  I h e  d a t e  o f  it s  
p u r c h a s e  to  t h e  t im e  o f  r e m o v a l .  I f  r e m o v a l  is  p r e v e n t e d  h v  l e g a l  
p r o c e e d in g s ,  t h e  3 0  d a y s  d o e s  n o t  b e g i n  t o  r u n  u n t i l  t h e  f i n n l  
d e t e r m in a t io n  o f  t h e  p r o c e e d in g s  i n  t h e  c o u r t  o f  fir*t r e s o r t , n r  i n  t h e
a p p e l l a t e  c o u r t  i f  o p p e a l  is  t a k e n  
1 1 1  S L A  1 9 5 3 ;  a m  § 1 c h  7  S L A  
1 9 7 8 )

NOTES TO

Editor’* note*. — The case* annotated 
below were decided under thia aection as 
it existed prior to the 1978 amendment, 
which, among other things, rewrote sub­
section (•) and repealed subsection lb), 
which provided when a lien created by AS
34.35.050 — 34.35.120 was preferred to a 
lien, mortgage, or other encumbrance 
which ia unrecorded.

Legislative in ten t — The legislative 
Intent la to lim it the priority granted 
generally to situations where the con­
struction preceded a ll other construction 
in and upon a given area of vacant or 
cleared land. Lvnch v. McCann. Sup Cl. 
Op. No 653 (File No. 1142). 478 P.2d 835 
(1970).

In the case of "original construction," 
the legislature intended to subordinate to 
some extent the principle of fin t in time, 
(iral in right, to a social interest in 
securing mechanics* lienors. Brand v. 
First Fed. Sav. & Loan Ass'n.Sup. Ct. Op. 
No. 658 (File Nos. 1119, 1154). 478 P.2d 
829(1970).

For purposes o f thla section, a deed 
of iruat and a mortgage are rjot d iffe r­
entiated. Thorpe Conslr. Co. v. In in  & 
Co., 367 r . Supp. 87 (D. Alaska 1973).

This section protects the security of 
a mortgagee or beneficiary o f a deed 
of trust against mechanics’ liens so long 
as his encumbrance attaches and is re­
corded before the mechanics' lienor com­
mences his labor or furnishes materials, 
except where "original construction" is 
performed. Brand v. First Fed Sav. & 
Loan Aas'n. Sup. Ct. Op No 658 (File 
Nos 1119,1154). 478 P.2d 829(19701.

A beneficiary of a deed of trust whose 
interest attaches and who records before

<§ 2 0 - 1 - 3  A C  L A  1 9 1 9 :  m n  * 1 c h  
1 9 5 5 ;  a m  2 . 3 .  1 9  r h  1 7 5  S L A

DEC'SION'S

any alteration nr npnir begins nr mate­
ria l! are furnished has priority o\er a 
mechanics' lienor, escrpt in the cam* of 
original conMructin-i under (his section 
Brand v Fir*! Fed Sav L  !.nnn \«»n. 
Sup. C(. Op. No. 6"q 'Filo No* |||*>.
11541.478 V 2d 829 '1970-

Scheme o f priorities no( mercurm* 
by po lling notice* nf nnnrr*pnn«i- 
b ili ly . —• Mortr igrr* a n j l*enrfinam« of 
deeds of tru*' n*» d r- ( p*i.| notice nf 
nonrespon<ibiliiy. and if ih«-% do, the 
notices d-- not overcome (he scheme of 
prioritie' established in 'hi* «eciinn 
2r:r.J v Firsi Fed. Sav & I .nan A««n. 
Sup Ct. Op No 63$ iFi?e N-»« 1119
11541.478 P.2d 829»1970*

A mechanics' lienor ha* priority over 
the beneficiary of a deed of !ru*l in the 
case of original construction under suh-ec* 
lion «c». repardlcs* nf whether the benrfi- 
ciary of ihe deed of tru«l pn*t* a notice of 
nonresponsihility Rrand v First Fed 
Sav. & Loan Ass n. Sup t't Op No 65S 
(File Nn* 1119. II" .4*. 17« P2d *29 
(1970*

The lcgi*l;iturr. in *ub»cili-m tc'. pro­
vided lhat mechanic- lirmw* performing 
original construction sh <u!d have priority 
over earlier security interest* The 
rcheme of priorities ordered hv the legisla­
ture in Ihe circumstances of original con­
struction would l*o Hrfr.itrd if U nrfiei.ir- 
icx of decdb of lru-l could attain priority 
over mechanics* lienors by posting notice* 
of nonrespon«ihilitv. ll-nnd \ First Fed 
Sav. 8c Loan A*»»» Sup t't (’p. No 639 
(File No*. IH'.i If .|  r.<  I’ M
11970*.

Conitrurtion tender* can prolrct 
thcmselve* from mechanic*’ lien* in
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M E M O R A N D U M  April 19, 1988

SUBJECT:

TO:

FROM:

You have asked how CSSB 282 (C&RA) treats mechanics’ and 
materialmen's liens. The relevant portion of the bill pro­
vides :

When recorded, the sales tax lien has priority over all 
other liens except (1) liens for property taxes and 
special assessments; and (2) liens that were perfected 
before the recording of the sales tax lien for amounts 
actually advanced before the recording of the sales tax 
lien.

It is not clear to me from the language whether mechanics' 
and materialmen's liens would be included within paragraph 
(2) and granted priority over sales tax liens or lot. I 
recommend that the matter be made more clear. If it is the 
desire of the legislature that mechanics' and materialmen's 
liens not have priority over sales tax liens they should be 
specifically excluded under paragraph (2) so that it would 
read:

(2) liens, other than mechanics' and materialmen's 
liens, that were perfected before the recording of the 
sales tax lien for amounts actually advanced before the 
recording of the sales tax lien.

If it is the desire of the legislature that recorded 
mechanics' and materialmen's liens be given priority over 
sales tax liens a new paragraph (3) should be added to read:

(3) mechanics' and materialmen's liens for which claims 
of lien under AS 34.35.070 or notices of right to lien 
under AS 34.35.064 have been recorded before the re­
cording of the sales tax lien.

Municipal sales and use taxes (CSSB 282 
(C&RA))

Representative John Sund, Chair 
House Judiciary Committee

Tamara Brandt Cook/.a  
Director
Division of Legal Services

TBC:gc 
WKG3:014




