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S e n a t o r  J a y  K e r t t u l a ,  C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
P .  0 .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  K e r t t u l a :

I  w o u l d  l i k e  t o  b r i n g  t o  y o u r  a t t e n t i o n  a 
p a r t i c u l a r  p r o b l e m  I  am p r e s e n t e d  w i t h  r e g a r d i n g  a c - l i e n t .  
T h i s  i n d i v i d u a l  i s  p r e s e n t l y  i n c a r c e r a t e d  a w a i t i n g  
s e n t e n c i n g  f o r  an  o f f e n s e  c o m m i t t e d  l a s t  y e a r  h e r e  i n  
A n c h o r a g e .  He i s  s u b j e c t  t o  a p r e s u m p t i v e  s e n t e n c e  f o r  h i s  
o f f e n s e .  P e n d i n g  s e n t e n c i n g ,  my c l i e n t  p r o v i d e d  s u b s t a n t i a l  
h e l p  t o  a u t h o r i t i e s  b o t h  j . n d i s c o v e r i n g  a n d  t u r n i n g  o v e r  
c o n t r a b a n d  ( a  h a n d c u f f  k e y )  w h i c h  h e  w a s  s e c r e t e d  i n s i d e  t h e  
j a i l  i n  w h i c h  h e  wa s  r e s i d i n g  a n d  f u r t h e r  c o o p e r a t e d  w i t h  
a u t h o r i t i e s  i n  p r o v i d i n g  t r i a l  t e s t i m o n y  a g a i n s t  an i n m a t e  
wh o  h a d  ma d e  a d m i s s i o n s  t o  my c l i e n t  w h i l e  h e  wa s  i n  t h e  
i n s t i t u t i o n .  A t  t h e  t i m e  o f  s e n t e n c i n g ,  i t  w a s  d i c o v e r e d  
t h a t  my c l i e n t  h a d  no  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  i n  h i s  
c a s e  a n d  b o t h  t h e  p r o s e c u t o r  a n d  I  b e g a n  t o  e x a m i n e  AS
1 2 . 5 5 . 1 5 5 .  I n  t h e  c o u r s e  o f  o u r  r e v i e w ,  i t  a p p e a r e d  t o  b o t h
o f  u s  t h a t  p e r h a p s  i n  e n a c t i n g  t h e  s t a t u t o r y  m i t i g a t o r s ,  
t h e r e  h a d  b e e n  l e g i s l a t i v e  o v e r s i g h t  a s  t o  o n e  o f  t h e  
m i t i g a t i n g  f a c t o r s .  U n d e r  t h a t  s t a t u t e ,  a m i t i g a t i n g  f a c t o r  
e x i s t s  i f :  " T h e  d e f e n d a n t  a s s i s t e d  a u t h o r i t i e s  t o  d e t e c t  o r
a p p r e h e n d  o t h e r  p e r s o n s  who  c o m m i t t e d  t h e  o f f e n s e  w i t h  t h e  
d e f e n d a n t . "  S e e  AS 1 2 . 5 5 .  1 5 5 ( d ) ( 1 2  ) . M y ~ c l i e n t  p r o v i d e d  an
e q u i v a l e n t  s e r v i c e  t o  t h e  S t a t e ,  b u t  d u e  t o  t h e  f a c t  t h e
i n d i v i d u a l s  a g a i n s t  whom he  p r o v i d e d  s u b s t a n t i a l  a s s i s t a n c e  
t o  t h e  S t a t e  i n  t h e i r  p r o s e c u t i o n  a n d  c o n v i c t i o n  w e r e  n o t  
c o - d e f e n d a n t s  i n  h i s  c a s e -  h e  w a s  d e n i e d  t h e  a p p l i c a t i o n  o f  
t h i s  m i t i g a t i n g  f a c t o r .

As  I  p o n d e r e d  t h i s ,  I  f a i l e d  t o  d i s c e r n  a n y  p o l i c y  
d i f f e r e n c e  b e t w e e n  a d e f e n d a n t  w h o  a s s i s t s  a u t h o r i t i e s  t o  
d e t e c t  a n d / o r  a p p r e h e n d  c o - d e f e n d a n t s  a s  o p p o s e d  t o  s o m e o n e
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who  p r o v i d e s  i n f o r m a t i o n  a s  t o  t h i r d - p a r t i e s .  One r e s u l t  o f  
t h i s  s i t u a t i o n  i s  t h a t  p r o s e c u t o r s  a r e  f o r c e d  t o  e n t e r  
" d e a l s "  w i t h  d e f e n d a n t s  who  w i s h  t o  p r o v i d e  i n f o r m a t i o n  i n  
o t h e r  c a s e s  t o  g e t  t h i s  h e l p .  P r o s e c u t o r s  a r e  s o m e t i m e s  
r e l u c t a n t  t o  do  s o  g i v e n  t h e  f a c t  t h a t  t h e  e x i s t e n c e  o f  t h i s  
" d e a l "  w i l l  b e  b r o u g h t  o u t  o n  c r o s s - e x a m i n a t i o n ,  i f  a n d  w h e n  
t h e  i n f o r m a n t  t e s t i f i e s ,  t h e r e b y  p o s s i b l y  w e a k e n i n g  t h e  
s t r e n g t h  o f  h i s  t e s t i m o n y  a n d  r e s u l t i n g  i n  t a i n t i n g  
p e r f e c t l y  l e g i t i m a t e  e v i d e n c e  b y  v i r t u r e  o f  t h e  f a c t  t h a t  i t  
i s  o b t a i n e d  t h r o u g h  a d i r e c t  q u i d  p r o  q u o  t r a n s a c t i o n  
i n v o l v i n g  an  i n d i v i d u a l  who  i s  f a c i n g  c h a r g e s  h i m s e l f .  T h e  
c u r r e n t  s i t u a t i o n  i n v o l v i n g  t h e  s t a r  w i t n e s s  i n  t h e  M c K a y  
c a s e  i s  a p e r f e c t  e x  am p i e  o f  t h i s  s i t u a t i o n .  ;;

I  w o u l d  l i k e  t o  s u g g e s t  t o  y o u  f o r  p o s s i b l e  
c o n s i d e r a t i o n  o f  l e g i s l a t i o n  t o  b e  i n t r o d u c e d  b y  y o u r  
C o m m i t t e e ,  an a m e n d m e n t  t o  AS 1 2 . 5 5 . 1 5 5 ( d )  w h i c h  r e a d s  a s  
f o l l o w s :

( 1 2 )  T h e  d e f e n d a n t  a s s i s t e d  a u t h o r ­
i t i e s  t o  d e t e c t  [ o r ] ,  a p p r e h e n  d , o r  
p r o s e c u t e  o t h e r  p e r s o n s  wh o  c o m m i t t e d  
I  t h e  J an  o f f e n s e  [ w i t h  t h e  d e f e n d a n t ] .

S u c h  an  a m e n d m e n t  w o u l d  a l l o w  s u b s t a n t i a l  c o o p e r a t i o n  w i t h  
a u t h o r i t i e s  t o  a c t  a s  a m i t i g a t i n g  f a c t o r  a t  t h e  t i m e  o f  
s e n t e n c i n g  f o r  a n y  i n d i v i d u a l .  T h i s  c o u l d  r e s u l t  i n  t h e  
t r i a l  j u d g e  b e i n g  g i v e n  t h e  l a t i t u d e  t o  t a k e  i n t o  a c c o u n t  
a n y  c o o p e r a t i o n  w i t h  a u t h o r i t i e s  p r o v i d e d  b y  an  o f f e n d e r  a n d  
p r o v i d e  a m e t h o d  o f  r e w a r d i n g  ( o r  a t  l e a s t  p r o v i d i n g  t h e  
o p p o r t u n i t y  f o r  r e w a r d , )  i n d i v i d u a l s  who  c o o p e r a t e  w i t h o u t  
c r e a t i n g  t h e  p o t e n t i a l  f o r  a n y  " s t i g m a "  t o  b e  s u g g e s t e d  
d u r i n g  c r o s s - e x a m i n a t i o n  t h a t  t h i s  h e l p  i s  p r o v i d e d  o n l y  i n  
c o n t e m p l a t i o n  o f  a p r e f e r e n t i a l  t r e a t m e n t  o f  o r  d e a l  
c o n c e r n i n g  t h e i r  own  c h a r g e s .  A p r o v i s i o n  s i m i l a r  t o  t h i s  
i s  i n c l u d e d  i n  t h e  n e w  A n t i - d r u g  A b u s e  A c t  o f  1 9 8 6  on  t h e  
f e d e r a l  l e v e l .  T h e r e  a r e  c e r t a i n  m i n i m u m  s e n t e n c e s  w h i c h  
a r e  r e q u i r e d  t o  b e  g i v e n  ( l i k e  p r e s u m p t i v e  s e n t e n c e s )  a n d  
t h e s e  c a n  o n l y  b e  r e d u c e d  u p o n  a d e m o n s t r a t i o n  o f  " s u b s t a n ­
t i a l  a s s i s t a n c e "  i n  t h e  i n v e s t i g a t i o n  o r  p r o s e c u t i o n  o f  
a n o t h e r  p e r s o n  who  h a s  c o m m i t t e d  an  o f f e n s e  ( S e e  § 1 0 0 7 . ) .
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F r o m  t h e  p o i n t  o f  v i e w  o f  t h e  p r o s e c u t o r ,  I  
b e l i e v e  t h e  s t a t u t e  s o l v e s  o n e  p r o b l e m  w h i l e  p r o v i d i n g  an  
i n d u c e m e n t  t o  i n d i v i d u a l s  t o  p r o v i d e  i n f o r m a t i o n  w i t h o u t  t h e  
n e c e s s i t y  o f  e n t e r i n g  i n t o  a s p e c i f i c  d e a l .  T h i s  w i l l  
e n c o u r a g e  i n d i v i d u a l s  t o  p r o v i d e  w h a t e v e r  i n f o r m a t i o n  t h e y  
h a v e  o r  o f f e r  w h a t e v e r  a s s i s t a n c e  t h e y  c a n  g i v e .  As  s u c h ,  I 
s e e  t h i s  a s  an  a m e n d m e n t  w h i c h  c o u l d  b e n e f i t  m a n y  p e o p l e  i n  
g e n e r a l ,  a n d  my c l i e n t  i n  p a r t i c u l a r ,  i f  s u c h  an  a m e n d m e n t  
i s  ma d e  p r i o r  t o  h i s  m i d - J u n e  s e n t e n c i n g  d a t e .  T h a n k  y o u  i n  
a d v a n c e  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .  I  w o u l d  
e n j o y  h e a r i n g  y o u r  t h o u g h t s .

Y o u r s  t r u l y ,  >

B e n  E s c h

B E / c a g
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P . O .  B O X  V  
S t a t e  C a p i t o l  
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R E :  S B - 2 3 7  ( A N  A C T  P R O V I D I N G  T H A T  A S S I S T A N C E  T O  A U T H O R I T I E S  T O
D E T E C T ,  A P P R E H E N D ,  O R  P R O S E C U T E  O J J H E R  P E R S O N S  I S  C O N D U C T  
C O N S T I T U T I N G  A  M I T I C  " I N  C R I M I N A L  S E N T E N C I N G )

T H I S  B I L L  W A S  I N T R O D U C E D  T O  H E S O L V E  A N  I N E Q U I T Y  I N  T H E  L A W .  T H E  
D E P A R T M E N T  O F  P U B L I C  S A F E T Y  S U P P O R T S  T H E  B I L L .

C U R R E N T L Y  T H E R E  E X I S T S  A  P O T E N T I A L  M I T I G A T O R  I N  T H E  P R E S U M P T I V E  
S E N T E N C I N G  C O D E  F O R  D E F E N D A N T S  W H O  A S S I S T  A U T H O R I T I E S  W I T H  
D E T E C T I N G  O R  A P P R E H E N D I N G  T H E I R  C O - D E F E N D A N T S .  T H I S  B I L L  
S L I G H T L Y  B R O A D E N S  T H E  P O T E N T I A L  M I T I G A T O R  T O  I N C L U D E  D E F E N D A N T S  
W H O  A S S I S T  A U T H O R I T I E S  W I T H  D E T E C T I N G ,  A P P R E H E N D I N G  O R  
P R O S E C U T I N G  A  P E R S O N  W H O  C O M M I T T E D  A N  O F F E N S E .  T H E  D I F F E R E N C E  I S  
S L I G H T ,  I T  S I M P L Y  E X T E N D S  T H E  P O T E N T I A L  M I T I G A T O R  A  L I T T L E ,  T O  
A L L O W  D E F E N D A N T S  W H O  H E L P  A U T H O R I T I E S  W I T H  I N F O R M A T I O N  C O N C E R N I N G  
A N Y  O T H E R  P E R S O N  ( N O T  J U S T  T H E I R  C O - D E F E N D A N T S )  T O  B E  E L I G I B L E  
F O P .  C O N S I D E R A T I O N  F O R  T H E  M I T I G A T I O N  O F  T H E I R  S E N T E N C E ,  A N D  T O  
I N t . J J D E  T H E  P O I N T  T H A T  A  D E F E N D A N T  C A N  B E  E L I G I B L E  F O R  T H E  
P O T E N T I A L  M I T I G A T O R  I F  H E  H E L P E D  P R O S E C U T E  A N O T H E R  P E R S O N  A S  W E L L  
A S  J U S T  D E T E C T I N G  O R  A P P R E H E N D I N G  A N O T H E R  P E R S O N ,

O N L Y  I F  A  D E F E N D A N T  A C T U A L L Y  A S S I S T S  A U T H O R I T I E S  W I L L  H E  B E  
E L I G I B L E  F O R  C O N S I D E R A T I O N  U N D E R  T H E  S U G G E S T E D  M I T I G A T O R - T H I S  
W O N ' T  A P P L Y  I F  T H E  I N F O R M A T I O N  D O E S  N O T  A I D  A U T H O R I T I E S .

U N D E R  O U R  S T I F F  P R E S U M P T I V E  S E N T E N C I N G  C O D E  P R A C T I C A L L Y  T H E  O N L Y  
L E E - W A Y  A  J U D G E  H A S  L E F T  I S  T H R O U G H  T H E  L I S T  O F  M I T I G A T O R S  A N D  
A G G R A V A T O R S  I N C L U D E D  I N  T H E  C O D E .  W H E N  A  D E F E N D A N T  I S  S E N T E N C E D  
P R E S U M P T I V E L Y  T H E  D E F E N D A N T  F I T S  I N T O  A  S E N T E N C I N G  " S L O T "  ( F O R  
L E S S E R  F E L O N I E S  T H I S  O N L Y  A P P I I E S  O N  A  S E C O N D  O F F E N S E - F O R  M O R E  
S E R I O U S  F E L O N I E S  S U C H  A S  R A P E  O R  M U R D E R  D E F E N D A N T S  A R E  S E N T E N C E D  
P R E S U M P T I V E L Y  F O R  A  F I R S T  O F F E N S E ) .  T H E  O N L Y  W A Y  T H E  S E N T E N C E  C A N  
B E  M O D I F I E D  I S  B Y  E I T H E R  A  M I T I G A T I N G  O R  A G G R A V A T I N G  F A C T O R  B E I N G  
F O U N D  B Y  C L E A R  A N D  C O N V I N C I N G  E V I D E N C E  A N D  B Y  T H E  J U D G E  A P P L Y I N G

T O :  R E P R E S E N T A T I V E  J O H N  H O U S E  J U D I C I A R Y
&  M E M B E R S  O F  H O U S E  J  M I T T E E

F R O M :  S E N A T O R  J A Y  K E R T T U L /



I T  ( A F T E R  F I N D I N G  I T  T H E  J U D G E  I S  N O T  B O U N D  T O  A P P L Y  I T ) .  ( T H E R E  
I S  A L S O  A  P R O V I S I O N  F O R  A  J U D G E  T O  G O  O U T S I D E  T H E  S E N T E N C I N G  
" S L O T "  I F  M A N I F E S T  I N J U S T I C E  W O U L D  A R I S E  F R O M  T H E  S E N T E N C E ,  B U T  
T H I S  I S  E X T R E M E L Y  R A R E . )

I F  A  D E F E N D A N T ' S  P R E S U M P T I V E  T E R M  I S  4  Y E A R S  O R  L E S S ,  A N D  A  
M I T I G A T O R  I S  F O U N D ,  A  J U D G E  H A S  T H E  P O W ~ R  T O  M I T I G A T E  T H E  
S E N T E N C E  D O W N  1 0 0 % .  I F  A  S E N T E N C E  I S  J R E  T H A N  4  Y E A R S  A  J U D G E  
C A N  O N L Y  M I T I G A T E  I T  D O W N  5 0 % .

B E T W E E N  1 9 8 0 - 1 9 8 4 ,  U N D E R  O U R  C U R R E N T  P R E S U M P T I V E  S E N T E N C I N G  C O D E ,  
C R I M I N A L  S E N T E N C E S  R O S E  1 0 0 % .  W E  H A V E  A  V E R Y  S T I F F  C O D E ,  W I T H  
V E R Y  L I T T L E  J U D I C I A L  D I S C R E T I O N  R E M A I N I N G .  T H E  L I S T  O F  
M I T I G A T O R S  A N D  A G G R A V A T O R S  S H O U L D  B E  S C R U T I N I Z E D  F O R  T H I N G S  T H A T  
S H O U L D  B E  A D D E D  O R  D E L E T E D .  T H I S  B I L L  W I L L  A M E N D  A  C U R R E N T  
M I T I G A T O R  J U S T  S L I G H T L Y  S O  T H A T  T H E  C O D E  I S  A  L I T T L E  M O R E  
E Q U I T A B L E .

T H A N K  Y O U  F O R  Y O U R  C O N S I D E R A T I O N  O F  S B - 2 3 7 .  I  T H I N K  T H A T  I T  I S  
G O O D  P U B L I C  P O L I C Y  I N  T H A T  I T  A I D S  T H E  P O L I C E  A N D  T H E  D I S T R I C T  
A T T O R N E Y S  B Y  E N C O U R A G I N G  D E F E N D A N T S  T O  C O O P E R A T E  W I T H  T H E M  B Y  
P R O V I D I N G  I N F O R M A T I O N  T H A T  W I L L  A S S I S T  T H E M  I N  R E S O L V I N G  C R I M E S .
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3 6 9 1 ) ,  5 7 8  P . 2 d  9 7 1  ( 1 9 7 8 ) ;  P u t n a m  v .  
S t a t e .  S u p .  C t .  O p .  N o .  2 2 5 1  ( F i l e  N o .  
3 4 7 5 ) ,  6 2 9  P . 2 d  3 5  ( 1 9 8 0 ) ;  S t a t e  v .  
B r i n k l e y ,  C t .  A p p .  O p .  N o .  3 6 1  ( F i l e  N o .  
A - 1 6 4 ) ,  P . 2 d  ( 1 9 8 4 ) ;  C l e a r y  v .  
S t a t e ,  S u p .  C t .  O p .  N o .  1 2 5 7  ( F i l e  N o .  
2 6 2 3 ) ,  5 4 8  P . 2 d  9 5 2  ( 1 9 7 6 ) ;  S a l a z a r  v . 
S t a t e ,  S u p .  C t .  O p .  N o .  1 4 0 4  ( F i l e  N o .  
2 5 6 7 ) ,  5 6 2  P . 2 d  6 9 4  ( 1 9 7 7 ) ;  C l e a r y  v .  S t a t e ,  
S u p .  C t .  O p .  N o .  1 4 3 1  ( F i l e  N o .  3 0 5 9 ) ,  5 6 4  
P . 2 d  3 7 4  ( 1 9 7 7 ) ;  . ‘. m i d o n  v .  S t a t e ,  S u p .  C t .  
O p .  N o .  1 4 3 4  ( F i l e  N o s .  2 5 1 1 ,  2 5 1 2 ) ,  5 6 5  
P  2 d  1 2 4 8  ( 1 9 7 7 ) ;  B l a c k  v .  S t a t e ,  S u p .  C t .  
O p .  N o .  1 5 0 6  ( F i l e  N o .  3 3 2 7 )  5 6 9  P . 2 d  8 0 4  
( 1 9 7 7 ) ;  S u m a b a t  v .  S t a t e ,  S u  i .  C t .  O p .  N o .  
1 6 4 8  ( F i l e  N o .  3 7 3 9 ) ,  5 8 0  P . 2 1  3 2 3  ( 1 9 7 8 ) ;  
H a n s e n  v .  S t a t e ,  S u p .  C t .  (  p .  N o .  1 6 8 9  
( F i l e  N o .  3 4 1 2 ) ,  5 8 2  P . 2 d  1 0 4 1  ( 1 9 7 8 ) ;  
K a n i p e  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 2 4 2  
( F i l e  N o .  4 9 9 3 ) ,  6 2 0  P . 2 d  6 7 8  ( 1 9 8 0 ) ;  H i n t z  
v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 3 3 4  ( F i l e  N o .  
3 5 4 1 ) ,  6 2 7  P . 2 d  2 0 7  ( 1 9 8 1 ) .

I n c l u s i o n  o f  i m p r o p e r  r e f e r e n c e  t o  
u n v c r i f  '* p o l i c e  c o n t a c t s  d i d  n o t  
r e q u i r  e m a n d  f o r  r e s e n t e n c i n g  
b e f o r e  j .  j r e n t  j u d g e .  —  S e e  P a r k s  v .  
S t a t e ,  S u p .  C t .  O p .  N o .  1 5 2 9  ( F i l e  N o .  
3 2 0 9 ) ,  5 7 1  P . 2 d  1 0 0 3  ( 1 9 7 7 ) .

R e f e r e n c e  t o  u n v e r i f i e d  p o l i c e  c o n t a c t s  
i n  a  p r e s e n t e n c e  r e p o r t  d o e s  n o t  r e q u i r e  a  
r e m a n d  f o r  r e s e n t e n c in g  w h e r e  t h e  r e c o r d

i n d i c a t e s  t h a t  t h e  s e n t e n c i n g  j u d g e  w a s  
n o t  u n c  o r  i m p r o p e r ly  i n f l u e n c e d  b y  
r e f e r e n c e  t o  t h e  u n v e r i f i e d  p o l i c e  c o n t a c t s .  
P a s c o e  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 2 4 9  ( F i l e  
N o .  4 2 9 0 ) ,  6 2 8  P . 2 d  5 4 7  ( 1 9 8 0 ) .

C a s e  r e m a n d e d  f o r  r e s e n t e n c i n g .  —  
S e e  N e a l  v .  S t a t e ,  S u p .  C t .  O p .  N o .  2 3 4 1  
( F i l e  N o .  4 7 8 7 ) ,  6 2 8  P . 2 d  1 9  ( 1 9 8 1 ) .

C a s e  r e m a n d e d  f o r  s e n t e n c e  r e v i e w .  
—  A ' t h o u g h  a  s e n t e n c e  o f  1 5  y e a r s ’ i m p r is -  
o n m i  >t w it h  e l i g i b i l i t y  f o r  p a r o l e  a t  t h e  
d i s c r e t i o n  o f  t h e  p a r o l e  b o a r d  u p o n  c o n ­
v i c t i o n  o f  m a n s l a u g h t e r  w a s  n o t  e x c e s s iv e ,  
s i n c e  t h e  t r i a l  c o u r *  ’i a d  s e n t e n c e d  d e f e n ­
d a n t  a s  i f  h i s  c o n v i  a h a d  b e e n  o b t a i n e d  
w i t h i n  o n e  y e a r  ' .• c r im e  a n d  t h e r e f o r e
s u b s t a n t i a l l y  i g  1 h i s  s u b s e q u e n t  h i s ­
t o r y  o f  s t e a d y  e n . r . o y m e n t ,  h i s  m e r i t o r i ­
o u s  s e r v ic e  i n  t h e  a r m y ,  a n d  h i s  l a c k  o f  
i n v o l v e m e n t  i n  a n y  c r i m i n a l  a c t i v i t y  o t h e r  
t h a n  a  f e w  t r a f f ic  o f f e n s e s  i n  t h e  1 2  y e a r s  
s i n c e  t h e  c o m m i s s i o n  o f  t h e  c r i m e ,  t h e  c a s e  
w a s  r e m a n d e d  f o r  t h e  p u r p o s e  o f  
p e r m i t t i n g  t h e  t r i a l  c o u r t  t o  ! :.e w  t h e  
s e n t e n c e  i t  i m p o s e d ,  i n  l i g h t  o f  . 1  a v a i l ­
a b l e  i n f o r m a t i o n  c o n c e r n i n g  d e f e n d a n t  
w i t h o u t  e x c l u d i n g  t h e  t i m e  p e r i o d  
c o m m e n c i n g  o n e  y e a r  f r o m  t h e  t i m e  o f  t h e  
k i l l i n g  u n t i l  t h e  p r e s e n t .  P a d i e  v .  S t a t e ,  
S u p .  C t .  O p .  N o .  1 8 4 3  ( F i l e  N o .  3 5 6 4 ) ,  5 9 4  
P . 2 d  5 0  ( 1 9 7 9 ) .

Sec. 12.55.125. Sentences of imprisonment for felonies, (a) A 
defendant convicted of murder in the first degree shall be sentenced to 
a definite term of imprisonment of at least 20 years but not more than 
99 years.

(b) A defendant convicted of murder in the second degree, 
kidnapping, or misconduct involving a controlled substance in the first 
degree shall be sentenced to a definite term of imprisonment of at least 
five years but not more than 99 years.

(c) A defendant convicted of a class A felony may be sentenced to a 
definite term of imprisonment of not more than 20 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a first felony conviction and does not involve 
circumstances described in (2) of this subsection, five years;

(2) if the offense is a first felony conviction, other than for 
manslaughter, and the defendant possessed a firearm, used a danger­
ous instrument, or caused serious physical injury during the commis­
sion of the offense, or knowingly directed the conduct constituting the 
offense at a uniformed or otherwise clearly identified peace officer, fire 
fighter, correctional officer, emergency medical technician, paramedic, 
ambulance attendant, or other emergency responder who was engaged 
in the performance of official duties at the time of the offense, seven 
years;
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(3) if the offense is a second felony conviction, 10 years;
(4) if the offense is a third felony conviction, 15 years.
(d) A defendant convicted of a class B felony may be sentenced to a 

definite term of imprisonment of not more than 10 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, four years;
(2) if the offense is a third felony conviction, six years;
(3) if the offense is a first felony conviction, and the defendant 

knowingly directed the conduct constituting the offense at a uniformed 
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per­
formance of official duties at the time of the offense, two years.

(e) A defendant convicted of a class C felony may be sentenced to a 
definite term of imprisonment of not more than five vears, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, two years;
(2) if the offense is a third felony conviction, three years;
f3) if the offense is a first felony conviction, and the defendant 

knowingly directed the conduct constituting the offense at a uniformed 
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per­
formance of official duties at the time of the offense, one year.

(f) If a defendant is sentenced under (a) or (b) of this section,
(1) imprisonment for the prescribed minimum term may not be sus­

pended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 

12.55.085;
(3) imprisonment for the prescribed minimum term may not be 

otherwise reduced.
(g) If a defendant is sentenced under (c), (d)(1), (d)(2), (e)(1), (e)(2), or 

(i) of this section, except to the extent permitted under AS 12.55.155 — 
12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 

12.55.085;
(3) terms of imprisonment may not be otherwise reduced.
(h) Nothing in this section or AS 12.55.135 limits the discretion of 

the sentencing judge except as specifically provided.
(i) A defendant convicted of sexual assault in the first degree or 

sexual abuse of a minor in the first degree may be sentenced to a 
definite term of imprisonment of not more than 30 years, and shall be 
sentenced to the following presumptive terms, subject to adjustment as 
provided in AS 12.55.155 — 12.55.175:

i . 1 2 7
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(1) if the offense is a first felony conviction and does not involve 
circumstances described in (2) of this subsection, eight years;

(2) if the offense is a first felony conviction, and the defendant pos­
sessed a firearm, used a dangerous instrument, or caused serious physi­
cal injury during the commission of the offense, 10 years;

(3) if the offense is a second felony conviction, 15 years;
(4) if the offense is a third felony conviction, 25 years. (§ 12 ch 166 

SLA 1978; am S 18 ch 45 SLA 1982; am §§ 28-30 ch 143 SLA 1982; am 
§ 8 ch 78 SLA 1983; am §§ 1-3 ch 92 SLA 19G3)

C r o s s  r e f e r e n c e s .  —  F o r  c l a s s i f i c a t i o n  
o f  f e l o n i e s  a n d  m i s d e m e a n o r s ,  s e e  A S  
1 1 . 8 1 . 2 5 0 ;  f o r  a u t h o r i z e d  f i n e s ,  s e e  AS 
1 2 . 5 5 . 0 3 5 ;  f o r  r e d u c t i o n  o f  s e n t e n c e  f o r  
g o o d  b e h a v io r ,  s e e  A S  3 3 . 2 0 . 0 1 0 .

E f f e c t  o f  a m e n d m e n t s .  —  T h e  f ir s t  
1 9 8 2  a m e n d m e n t  i n  s u b s e c t i o n  ( b ) ,  d e l e t e d  
" o r "  p r e c e d i n g  " k i d n a p p i n g "  a n d  i n s e r t e d  
" o r  n r s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b ­
s t a n c e  i n  t h e  f ir s t  d e g r e e ."

T h e  s e c o n d  1 9 8 2  a m e n d m e n t  i n  s u b s e c ­
t i o n  ( c ) ,  r e d e s i g n a t e d  f o r m e r  p a r a g r a p h s  
( l> - < 3 )  a s  p r e s e n t  p a r a g r a p h s  ( 2 ) - ( 4 ) ,  a d d e d  
p r e s e n t  p a r a g r a p h  ( 1 ) ,  3 n d  s u b s t i t u t e d  
" p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  
i n s t r u m e n t "  f o r  " p o s s e s s e d  o r  u s e d  a  
f i r e a r m "  a n d  " s e v e n  y e a r s "  f o r  " s ix  y e a r s ”  
i n  p r e s e n t  p a r a g r a p h  ( 2 ) .  T h e  a m e n d m e - ' 
a l s o  s u b s t i t u t e d  " u n d e r  ( c ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 , ,  
( e ) ( 1 ) ,  ( e ) ( 2 ) ,  o r  ( i )  o f  t h i s  s e c t io n "  f o r

" u n d e r  ( c ) ( 1 ) ,  ( c ) ( 2 ) ,  ( c ) ( 3 ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  
( e ) ( 1 ) ,  o r  ( e ) ( 2 )  o f  t h i s  s e c t io n "  i n  t h e  
i n t r o d u c t o r y  l a n g u a g e  o f  s u b s e c t i o n  ( g ) ,  
c o r r e c t e d  t h e  s e c t io n  n u m b e r  s e t  o u t  i n  
p a r a g r a p h s  ( 1 )  a n d  ( 2 )  o f  s u b s e c t i o n  ( g ) ,  
a n d  a d d e d  s u b s e c t i o n  ( i ) .

T h e  f ir s t  1 9 8 3  a m e n d m e n t  i n s e r t e d  " o r  
s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f ir s t  d e g r e e "  
i n  t h e  in t r o d u c t o r y  l a n g u a g e  o f  s u b s e c t i o n  
( i ) .

T h e  s e c o n d  1 9 8 3  a m e n d m e n t  i n  ( c ) ( 2 )  
a d d e d  " o r  k n o w i n g l y  d ir e c t e d  . . .  a t  t h e  
t i m e  o f  t h e  o f T e n s e ,”  a d d e d  p a r a g r a p h  ( 3 )  o f  
s u b s e c t i o n  ( d ) ,  a d d e d  p a r a g r a p h  ( 3 )  o f  s u b ­
s e c t io n  ( e ) ,  a n d  m a d e  o t h e r  m i n o r  
p u n c t u a t i o n  c h a n g e s .

E d i t o r ’ s  n o t e s .  —  F o r  d e c l a r a t i o n  o f  
l e g i s l a t i v e  p u r p o s e ,  s e e  § 1 ,  c h .  4 5 ,  S L A  
1 9 8 2  i n  t h e  1 9 8 2  T e m p o r a r y  a n d  S p e c i a l  
A c t s  a n d  R e s o lv e s .

N O T E S  T O  D E C I S I O N S

I .  G e n e r a l  C o n s i d e r a t i o n .
I I .  P r e s u m p t i v e  S e n t e n c i n g .

I .  G E N E R A L  C O N S I D E R A T I O N .

L i m i t e d  u s e  o f  b o t h  s u s p e n d e d  j a i l  
t i m e  a n d  p r o b a t i o n  i s  p e r m i t t e d  u n d e r  
A S  1 2 . 5 5 . 1 5 5 .  L a c q u e m e n t  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  8 5  ( F i l e  N o .  5 7 4 1 ) ,  6 4 4  P . 2 d  
8 5 6  ( 1 9 8 2 ) .  S e e  a l s o  F r i e d b e r g  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  2 5 8  ( F i l e  N o .  7 0 1 5 ) ,  6 6 3  P . 2 d  
5 5 8  ( 1 9 8 3 ) .

P r o b a t i o n a r y  s e n t e n c e s .  —  A l t h o u g h  
a  p r o b a t i o n a r y  s e n t e n c e  m a y  p r o p e r l y  b e  
u s e d  w h e n  a  f ir s t  o f f e n d e r  is  c o n v i c t e d  o f  a  
c la s s  C  f e l o n y  i n v o l v i n g  s e x u a l  a b u s e  o f  a  
c h i l d ,  s u c h  a  s e n t e n c e  w i l l  b e  a p p r o p r i a t e  
o n l y  i f  m i t i g a t i n g  c ir c u m s t a n c e s  e x is t  a n d  
t h e  o f f e n d e r  is  a  p r o m i s i n g  c a n d i d a t e  fo r  
r e h a b i l i t a t i o n  t h r o u g h  p r o b a t i o n a r y  
s u p e r v i s i o n .  S t c t e  v .  C o a t s .  C t .  A p p .  O p .  
N o .  2 9 1  ( F i l e  N o .  7 1 0 2 ) ,  6 6 9  P . 2 d  1 3 2 9  
( 1 9 8 3 1 .

U n d e r  f o r m e r  l a w  w h e r e  s t a t u t o r y

m i t i g a t i n g  f a c t o r s  w a r r a n t  a  s e n t e n c e  o f  
9 0  d a y s  t o  t h r e e  y e a r s ,  e x t r a o r d in a r y  c i r ­
c u m s t a n c e s  m i g h t  j u s t i f y  a  s e n t e n c e  o f  
s t r a i g h t  p r o b a t i o n .  S t a t e  v .  B r i n k l e y ,  C t .  
A p p .  O p .  N o .  3 6 1  ( F i l e  N o .  A - 1 6 4 ) ,  P . 2 d

( 1 9 8 4 ) .
P l a c e m e n t  o f  o f f e n d e r s .  —  I t  i s  w i t h i n  

t h e  s e n t e n c i n g  j u d g e ' s  a u t h o r i t y  t o  m a k e  a  
r e c o m m e n d a t i o n  t o  t h e  c o m m i s s i o n e r  
r e g a r d i n g  t h e  a p p r o p r i a t e  p l a c e m e n t  o f  
t h e  o f f e n d e r .  U n d e r  A S  3 3 . 3 0 . 1 0 0 ,  t h e  c o m ­
m i s s i o n e r  h a s  t h e  p o w e r  t o  e f f e c t u a t e  s u c h  
a  r e c o m m e n d a t i o n  b y  p l a c i n g  t h e  o f f e n d e r  
i n  t h e  a p p r o p r i a t e  f a c i l i t y ,  a n d  a l t h o u g h  
t h e  c o m m i s s i o n e r  is  n o t  b o u n d  h y  t h e  
s e n t e n c i n g  c o u r t ' s  r e c o m m e n d a t i o n ,  a  
d e m o n s t r a t e d  f a i l u r e  t o  p r o v i d e  a n  a p p r o ­
p r ia t e  r e h a b i l i t a t i o n  p r o g r a m  o r  t o  f u r t h e r  
t h e  p u r p o s e s  o f  t h e  s e n t e n c e  m a y  j u s t i f y  
j u d i c i a l  i n t e r v e n t i o n .  N e l l  v .  S t a t e .  C t .  
A p p .  O p .  N o .  7 7  ( F i l e  N o .  5 5 6 5 ) ,  6 4 2  P . 2 d  
1 3 6 1  ( 1 9 8 2 ) .
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Sec. 12.55.135. Sentences of imprisonment for misdemeanors. 

N O T E S  T O  D E C I S I O N S

S e n t e n c e  u p h e l d .  —  C o m p o s i t e  s e n ­
t e n c e  o f  2 4  m o n t h s  w it h  s i x  m o n t h s  s u s ­
p e n d e d  f o r  r e f u s a l  t o  s u b m i t  t o  a  c h e m i c a l  
b r e a t h  t e s t  a n d  f o r  d r i v i n g  w it h  a  s u s ­
p e n d e d  o p e r a t o r ’s  l i c e n s e  w a s  a f f ir m e d  
w h e r e  t h e  d e f e n d a n t  h a d  f iv e  p r io r  d r i v ­
i n g  w h i l e  i n t o x i c a t e d  c o n v i c t i o n s  a n d  a t

le a s t  f o u r  p r io r  d r i v i n g  w it h  s u s p e n d e d  l i ­
c e n s e  c o n v i c t i o n s  a n d  w a s  o n  p r o b a t i o n  f o r  
a  p r io r  d r i v i n g  w h i l e  i n t o x i c a t e d  a n d  d r i v ­
i n g  w it h  s u s p e n d e d  l i c e n s e  c o n v i c t i o n .  
W i t t  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 3 3  ( F i l e  
N o .  A - 4 8 2 ) ,  6 9 2  P . 2 d  9 7 6  ( 1 9 3 4 ) .

Sec. 12.55.145. Prior convictions.

N O T E S  T O  D E C I S I O N S

S e c t i o n  u p p l i e d  i n  d e f i n i n g  w h a t  a  
" f e l o n y  c h a r g e  o r  c o n v i c t i o n "  i s  f o r  
p u r p o s e s  o f  A S  1 2 . 5 5 . 1 5 5 ( c ) ( 2 0 ) .  —  S e e  
K u v a a s  v .  S t a t e ,  C t .  A p p .  O p .  H o .  4 5 0  
( F i l e  N o .  A - 5 4 7 ) ,  6 9 6  P . 2 d  6 8 4  ( 1 9 8 5 ) .

P r i o r  c o n v i c t i o n  o u t  o f  s t a t e .
S u b s e c t i o n  ( a ) ( 2 )  o f  t h i s  s e c t io n  h a s  c o n ­

s i s t e n t ly  b e e n  in t e r p r e t e d  t o  a p p l y  t o  t h e  
s t a t u t e  e s t a b l i s h i n g  t h e  e le m e n t s  o f  t h e  
o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  w a s  p r e v i ­
o u s l y  c o n v i c t e d ,  w h i c h  w a s  a n  O r e g o n  
s t a t u t e  t h a t  i s  a  c la s s  C  f e l o n y  i n  O r e g o n  
a s  i t  i s  i n  A l a s k a .  T h u s ,  i t  w a s  n o t  e r r o r  t o  
c o n s i d e r  t h e  p r e v i o u s  c o n v i c t i o n  a  f e l o n y  
e v e n  t h o u g h  t h e  d e f e n d a n t  w a s  s e n t e n c e d  
u n d e r  a n  O r e g o n  s t a t u t e  p r o v i d i n g  f i r  t h e  
r e d u c t i o n  o f  c e r t a i n  f e l o n i e s  t o  m i s d e ­
m e a n o r s .  W e l l s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 0 1  ( F i l e  N o s .  7 4 7 9 ,  7 6 6 3 ) ,  6 8 7  P . 2 d  3 4 6

( 1 9 8 4 )  ( d e c i d e d  p r io r  t o  t h e  1 9 8 2  a m e n d ­
m e n t ) .

A  1 9 8 3  O k l a h o m a  c o n v i c t i o n  f o r  f e l o n y  
e s c a p e  w h i l e  o n  w o r k  r e le a s e  f r o m  a  D e ­
p a r t m e n t  o f  C o r r e c t io n s  t r e a t m e n t  f a c i l i t y  
w a s  a  p r i o r  c o n v i c t i o n  f o r  p u r p o s e s  o f  p r e ­
s u m p t i v e  s e n t e n c i n g ,  f o r  t h e  O k l a h o m a  
e s c a p e  s t a t u t e  h a d  e le m e n t s  " s u b s t a n ­
t i a l l y  s i m i l a r "  t o  A S  1 1 . 5 6 . 3 1 0 ,  a  c la s s  B  
f e l o n y .  M a r t i n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
5 0 8  ( F i l e  N o .  A - 7 2 2 ) ,  7 0 4  P . 2 d  1 3 4 1
( 1 9 8 5 ) .

S u f f i c i e n t  e v i d e n c e  o f  p r i o r  c o n v i c ­
t i o n .  —  A n  a u t h e n t i c a t e d  c o p y  o f  a  f o r ­
e i g n  d o c k e t  a b s t r a c t  c o n s t i t u t e d  s u f f i c i e n t  
e v i d e n c e  o f  a  p r io r  c o n v i c t i o n .  G a n t  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  5 7 6  ( F i l e  N o .  
A - 1 0 5 9 ) ,  7 1 2  P . 2 d  9 0 6  ( 1 9 8 6 ) .

Sec. 12.55.155. Factors in aggravation and mitigation, (a) If a 
defendant is convicted of an offense and is subject to sentencing under 
AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) and

(1) the presumptive term is four years or less, the court may de­
crease the presumptive term by an amount as great as the presump­
tive term for factors in mitigation or may increase the presumptive 
term up to the maximum term of imprisonment for factors in aggrava­
tion;

(2) the presumptive term of imprisonment is more than four years, 
the court may decrease the presumptive term by an amount as great 
as 50 percent of the presumptive term for factors in mitigation or may 
increase the presumptive term up to the maximum term of imprison­
ment for factors in aggravation.

(b) Sentence increments and decrements under this section shall be 
based on the totality of the aggravating and mitigating factors 3et out 
in (c) and (d) of this section.
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(c) The following factors shall be considered by the sentencing court 
and may aggravate the presumptive terms set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as 
a direct result of the defendant’s conduct;

(2) the defendant’s conduct during the commission of the offense 
manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons 
who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance 
of the offense;

(5) the defendant knew or reasonably should have known that the 
victim of the offense was particularly vulnerable or incapable of resis­
tance due to advanced age, disability, ill health, or extreme youth or 
was for any other reason substantially incapable of exercising normal 
physical or mental powers of resistance;

(6) the defendant’s conduct created a risk of imminent physical in­
jury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking 
the presumptive terms of this chapter was of a more serious class of 
offense than the present offense;

(8) the defendant’s prior criminal history includes conduct involv­
ing aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one 
victim;

(10) the conduct constituting the offense was among the most seri­
ous conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant to an agreement 
that the defendant either pay or be paid for the commission of the 
offense, and the pecuniary incentive was heyond that inherent in the 
offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 
. for another felony charge or conviction or for a misdemeanor charge or
conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the 
offense at an active officer of the court or at an active or former judcial 
officer, prosecuting attorney, law enforcement officer, correctional em­
ployee, fire fighter, emergency medical technician, paramedic, ambu­
lance attendant, or other emergency responder during or because of 
the exercise of official duties;

(14) the defendant was a member of an organized group of five or 
more persons, and the offense was committed to further the criminal 
objectives of the group;

(15) the defendant has three or more prior felony convictions;
(16) the defendant’s criminal conduct was designed to obtain sub­

stantial pecuniary gain and the risk of prosecution and punishment 
for the conduct is slight,
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(171 the offense was one of a continuing series of criminal offenses 
committed in furtherance of illegal business activities from which the 
defendant derives a major portion of the defendant’s income;

(18) the offenst was a crime specified in AS 11.41 and was commit­
ted against a spouse, a former spouse, or a member of the social unit 
comprised of those living together in the same dwelling as the defen­
dant;

(19) the defendant’s prior criminal history includes an adjudication 
as a delinquent for conduct that would have been a felony if commit­
ted by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or 
probation for another felony charge or conviction that would be con­
sidered a prior felony conviction under AS 12.55.145(a)(2);

(21) the defendant has a criminal history of repeated instances of 
conduct violative of criminal laws, whether punishable as felonies or 
misdemeanors, similar in nature to the offense for which the defen­
dant is being sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the 
offense at a victim because of that person’s race, sex, color, creed, 
ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the delivery of a controlled substance under 
circumstances manifesting an intent to distribute the substance as 
part of a commercial enterprise;

(24) the defendant is convicted of an offense specified in AS 11.71 
and 'he oifense involved the transportation of controlled substances 
into the state;

(25) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved large quantities of a controlled substa- ce;

(26) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the distribution of a controlled substance that 
had been adulterated with a toxic substance.

(d) The following factors shall be considered by the sentencing court 
and may mitigate the presumptive terms set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and 
the defendant manifested extreme caution or sincere concern for the 
safety or well-being of the victim;

(2) the defendant, although an accomplice, played only a minor role 
in the commission of the offense;

(3) the defendant committed the offense under some degree of du­
ress, coercion, threat, or compulsion insufficient to constitute a com­
plete defense, but which significantly affected the defendant’s conduct;

(4) the conduct of a youthful defendant.was substantially influ- . 
enced by another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of 
physical or mental infirmities resulting from the defendant’s age;
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(6) in a conviction for assault under AS 11.41.200 — 11.41.230, the 
defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410 — 
11.41.470, the victim provoked the crime to a significant degree;

(8) I Repealed, § 42 ch 143 S L A  1982.]
(9) (he conduct constituting the offense was among the least serious 

condui t included ii. the definition of the offense;
(10) before the defendant knew that the criminal conduct had been 

discovered, the defendant fully compensated or made a good faith 
effort to fuUy cump-msate the victim of the defendant’s criminal con­
duct for any damage or injury sustained;

(11) the defendant was motivated to commit the offense solely by an 
overwhelming compulsion to provide for emergency necessities for the 
defendant’s immediate family;

(12) the defendant assisted authorities to detect or apprehend other 
persons who committed the offense with the defendant;

(13) the .'icts surrounding the comm: sion of the offense and any 
previous offenses by the defendant establish that the harm caused by 
the defendant’s conduct is consistently minor and inconsistent with 
the imposition of a substantial period of imprisonment;

(14) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved small quantities of a controlled substance;

(15) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the distribution of a controlled substance, 
other than a schedule IA controlled substance, to a personal acquain­
tance who is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the possession of a small amount of a con­
trolled substance for personal use in the defendant’s home.

(e) If a factor in aggravation is a necessary element of the present 
offense, or requires the imposition of a presumptive term under AS 
12.55.125(c)(2), (d)(3) or (e)(3), that factor may not be used to aggra­
vate the presumptive term. If a factor in mitigation is raised at trial 
as a defense reducing the offense charged to a lesser included offense, 
that factor may not be used to mitigate the presumptive term.

(f) If the state seeks to establish a factor in aggravation at sentenc­
ing or if the defendant seeks to establish a factor in mitigation at 
sentencing, written notice must be served on the opposing party and 
filed with the court not later than 10 days before the date set for 
imposition of sentence. Factors in aggravation and factors in mitiga­
tion must be established by clear and convincing evidence before the 
court sitting without a jury. All findings must be set out with specific­
ity.

(g) Voluntary alcohol or other drug intoxication or chronic alcohol­
ism or other drug addiction may not be considered an aggravating or 
mitigating factor.

105



§ 1 2 .5 5 .1 5 5 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 1 2 .5 5 .1 5 5

(h) In this section, "serious provocation” has the meaning given in 
AS 11.41.115(f). (§ 12 ch 166 SLA 1978; am §§ 39-41 ch 102 SLA 
1980; am §§ 19, 20 ch 45 SLA 1982; am §§ 36, 38, 39, 42 ch 143 SLA 
1982; am §§ 6, 7 ch 92 SLA 1983; am § 19 ch 37 SLA 1986)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 6  f e l o n y  c o n v i c t i o n  u n d e i  A S  1 2 . 5 5 . -  
a m e n d m e n t ,  e f f e c t iv e  M a y  2 6 ,  1 9 8 6 ,  1 4 5 ( a ) ( 2 ) "  a t  t h e  e n d  o f  p a r a g r a p h  ( 2 0 )  o f
a d d e d  " t h a t  w o u l d  b e  c o n s i d e r e d  a  p r io r  s u b s e c t i o n  ( c ) .

N O T E S  T O  D E C I S I O N S

I .  G E N E R A L  C O N S I D E R A T I O N .

S e n t e n c e s  f o r  s e x u a l  a s s a u l t s .  —  R e ­
v ie w  o f  c a s e s  w h i c h  a d d r e s s  s e x u a l  a s ­
s a u l t s  i n v o l v i n g  b o t h  a d u l t  a n d  c h i l d  v i c ­
t i m s  s u p p o r t s  a  s e n t e n c i n g  r a n g e  f o r  a g ­
g r a v a t e d  o f f e n s e s  o f  1 0  t o  1 5  y e a r s ,  a n d  
u s e  o f  A t k i n s o n  a n d  D e p p  a s  b e n c h m a r k s  
f o r  d e t e r m i n i n g  t h e  k i n d  o f  c o n d u c t  w a r ­
r a n t i n g  a  s e n t e n c e  w i t h i n  t h a t  r a n g e .  
T h e s e  b e n c h m a r k s  a r e  a p p l i c a b l e  t o  a l l  
a g g r a v a t e d  c a s e s  b e c a u s e  o f :  ( 1 )  m u l t i p l e  
v i c t i m s :  ( 2 )  m u l t i p l e  a s s a u l t s  o n  a  s i n g l e  
v i c t i m ;  o r ,  ( 3 )  s e r io u s  i n j u r i e s  t o  o n e  o r  
m o r e  v i c t i m s .  S t a t e  v .  A n d r e w s ,  C t .  A p p .  
O p .  N o .  5 1 0  ( F i l e  N o s .  A - 4 6 8 ,  A - 4 9 2 ,  
A - 5 5 2 ) ,  7 0 7  P . 2 d  9 0 0  ( 1 9 8 5 ) .

S e n t e n c e  u p h e l d .  —  W h e r e  d e f e n d a n t  
r e c e iv e d  a  t e n - y e a r  p r e s u m p t i v e  s e n t e n c e  
f o r  a t t e m p t e d  f ir s t - d e g r e e  m u r d e r  a s  a  
s e c o n d  f e l o n y  o f f e n d e r  a n d  a p p e a l e d  o n  
t h e  g r o u n d  t h a t  t h e  t r i a l  c o u r t  g a v e  i n s u f ­
f i c i e n t  c o n s i d e r a t i o n  t o  f o r m e r  p a r a g r a p h  
( d ) ( 8 )  o f  t h i s  s e c t io n ,  t h e  m i t i g a t i n g  f a c t o r  
t h a t  h i s  p r io r  f e l o n y  o f  b u r g l a r y  w a s  a  le s s  
s e r io u s  c r i m e  t h a n  t h e  p r e s e n t  o f f e n s e ,  t h e  
c o u r t  o f  a p p e a l s  h e l d  t h a t  t h e  t r i a l  j u d g e ' s  
d e c i s i o n  t o  g i v e  t h e  m i t i g a t o r  l i t t l e  w e i g h t  
b e c a u s e  h e  s t r e s s e d  g e n e r a l  d e t e r r e n c e  
a n d  a f f i r m a t i o n  o f  c o m m u n i t y  n o r m s  w a s  
a p p r o p r i a t e  a n d  t h e  s e n t e n c e  w a s  n o t  
c l e a r l y  m i s t a k e n .  S t a a e l  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 5 4  ( F i l e  N o .  A - 7 8 ) ,  6 9 7  P . 2 d  1 0 5 0
( 1 9 8 5 ) .

S e n t e n c e  o f  e ig h t - y e a r  p r e s u m p t i v e  
t e r m  f o r  f ir s t - d e g r e e  s e x u a l  a b u s e  o f  a  
m i n o r  a n d  c o n c u r r e n t  s e n t e n c e s  o f  t h r e e  
y e a r s  f o r  t w o  c o u n t s  o f  s e c o n d - d e g r e e  s e x ­
u a l  a b u s e  o f  a  m i n o r  t o  r u n  c o n c u r r e n t l y  
w it h  t h e  e ig h t - y e a r  t e r m  w e r e  u p h e l d .  
T h e  d e f e n d a n t ' s  c o n t i n u e d  e f f o r t s  t o  j u s ­
t i f y  h i s  c o n d u c t  a s  " s e x  e d u c a t i o n "  a n d  h i s  
o n l y  l i m i t e d  a c c e p t a n c e  a n d  u n d e r s t a n d ­
i n g  o f  t h e  g r a v e  r is k s  o f  p s y c h o l o g i c a l  
d a m a g e  t o  c h i l d r e n  t h a t  h i s  c o n d u c t  p r e ­
s e n t e d  l e d  t h e  c o u r t  o f  a p p e a l s  t o  c o n c l u d e  
t h e  t r ia l  j u d g e  w a s  n o t  c l e a r l y  e r r o n e o u s  
i n  c o n c l u d i n g  t h a t  t h e  m i t i g a t i n g  f a c t o r  o f

c o n d u c t  a m o n g  t h e  l e a s t  s e r io u s  i n  t h e  
d e f i n i t i o n  o f  t h e  o f f e n s e  w a s  n o t  e s t a b ­

l i s h e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  
S . B .  v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 1 6  ( F i l e  
N o .  A - 8 1 1 ) ,  7 0 6  P . 2 d  6 9 5  ( 1 9 8 5 ) .

S e n t e n c e  n o t  u p h e l d .  —  W h e r e  a  d e ­
f e n d a n t  w a s  s e n t e n c e d  t o  c o n s e c u t iv e  s e n ­
t e n c e s  o f  1 0  y e a r s  f o r  b u r g l a r y  i n  t h e  f ir s t  
d e g r e e ,  2 0  y e a r s  f o r  r o b b e r y  i n  t h e  f ir s t  
d e g r e e  a n d  1 0  y e a r s  f o r  a s s a u l t  i n  t h e  s e c ­
o n d  d e g r e e  m a d e  c o n s e c u t i v e  t o  a  p r e v i ­
o u s l y  i m p o s e d  e i g h t - y e a r  s e n t e n c e  f o r  
s h o o t i n g  w it h  i n t e n t  t o  w o u n d ,  t h e  c a s e  
w a s  r e m a n d e d  f o r  r e s e n t e n c in g  o f  t h e  d e ­
f e n d a n t  a s  a  s e c o n d - f e lo n y  o f f e n d e r  w it h  a  
t o t a l  s e n t e n c e ,  i n c l u d i n g  t h e  u n s e r v e d  
p o r t i o n  o f  t h e  p r e v i o u s  s e n t e n c e ,  n o t  t o  
e x c e e d  4 0  y e a r s .  L a r s o n  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 0 3  ( F i l e  N o .  6 1 7 9 ) ,  6 8 8  P . 2 d  5 9 2  
( 1 9 8 4 ) .

A p p l i e d  i n  D e p p  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  3 9 0  ( F i l e  N o .  7 0 0 2 ) ,  6 8 6  P . 2 d  7 1 2  
( 1 9 8 4 ) ;  W e l l s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 0 1  ( F i l e  N o s .  7 4 7 9 ,  7 6 6 3 ) ,  6 8 7  P . 2 d  9 1 7  
( 1 9 8 4 ) ;  T r a v e l s t e a d  v .  S t a t e ,  S u p ,  C t .  O p .  
N o .  4 0 7  ( F i l e  N o .  A - 1 1 4 ) ,  6 8 9  P . 2 d  4 9 4
( 1 9 8 4 ) ;  G r e g o r y  v .  S t a t e ,  S u p .  C t .  O p .  N o .  
4 1 1  ( F i l e  N o .  A - 4 3 0 ) ,  6 8 9  P . 2 d  5 0 8  ( 1 9 8 4 ) ;  
W o r t h a m  v .  S t a t e ,  S u p .  C t .  O p .  N o .  4 1 4  
( F i l e  N o .  7 3 5 3 ) ,  6 8 9  P . 2 d  1 1 3 3  ( 1 9 8 4 ) ;  
C a r l s o n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 4 8  
( F i l e  N o .  A - 3 4 6 ) ,  6 9 6  P . 2 d  1 7 8  ( 1 9 8 5 ) ;  
B e n b o e  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 6 6  
( F i l e  N o .  A - 2 2 5 ) ,  6 9 8  P . 2 d  1 2 3 0  ( 1 9 8 5 ) ;  
H a r t  v .  S t a t e ,  C t .  A p p .  O p .  N o .  4 8 2  ( F i l e  
N o .  A - 2 9 5 ) ,  7 0 2  P . 2 d  6 5 1  ( 1 9 8 5 ) ;  T h o m a s  
v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 4 9  ( F i l e  N o .  
A - 7 2 1 ) ,  7 1 0  P . 2 d  1 0 1 7  ( 1 9 8 5 ) ;  R e s e k  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  5 9 7  ( F i l e  N o .  
A - 7 8 7 ) ,  7 1 5  P . 2 d  1 1 8 8  ( 1 9 8 6 ) ;  D y m e n s t e i n  
v .  S t a t e ,  C t .  A p p .  O p .  N o .  6 2 4  ( F i l e  N o .  
A - 1 2 1 0 ) ,  P . 2 d  ( 1 9 8 6 ) .

Q u o t e d  i n  L a u s t e r e r  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  4 3 8  ( F i l e  N o .  A - 1 0 4 ) ,  6 9 3  P . 2 d  8 8 7
( 1 9 8 5 ) ;  M a r i n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
4 7 5  ( F i l e  N o .  A - 5 5 6 ) ,  6 9 9  P . 2 d  8 8 6  ( 1 9 8 5 ) ;  
H a n c o c k  v .  S t a t e ,  C t .  A p p .  O p .  N o .  5 1 8  
( F i l e  N o .  7 8 1 8 ) ,  7 0 6  P . 2 d  1 1 6 4  ( 1 9 8 5 ) .

1 0 6
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s e n t e n c i n g  p u r p o s e s  c a n  b e  c o n d o n e d  o n l y  p r i o r  c o n v i c t i o n .  K e l l y  v .  S t a t e ,  C t .  A p p .  
i n  t h o s e  c a s e s  w h e r e  t h e  s t a t e ,  a f t e r  O p .  N o .  2 5 1  ( F i l e  N o .  6 3 1 1 ) ,  6 6 3  P . 2 d  9 6 7  
e x e r c is in g  d u e  d i l i g e n c e ,  is  u n a b l e  t o  m e e t  ( 1 9 8 3 ) .  
t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  p r o o f  o f  a

Sec. 12.55.165. Extraordinary circumstances. If the defendant 
is subject to sentencing under AS 12.55.125(c), (d)(1), (d)(2), (e)(1),
(e)(2), or (i) and the court finds by clear and convincing evidence that 
manifest injustice would result from failure to consider relevant 
aggravating or mitigating factors not specifically included in AS 
12.55.155 or from imposition of the presumptive term, whether or not 
adjusted for aggravating or mitigating factors, the court shall enter 
findings and conclusions and cause a record of the proceedings- to be 
transmitted to a three-judge panel for sentencing under AS 12.55.175. 
(§ 12 ch 166 SLA 1978; am § 37 ch 143 SLA 1982)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 2  
a m e n d m e n t  s u b s t i t u t e d  " A S  1 2 . 5 5 . 1 2 5 ( c ) ,  
( d ) ( 1 ) ,  ( d ) ( 2 ) ,  ( e ) ( 1 ) ,  ( e l ( 2 ) ,  o r  ( i ) "  f o r  " A S  
1 2 . 5 5 . 1 2 5 ( c ) ( 1 ) ,  ( 0 ( 2 ) ,  ( c ) ( 3 ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  
( 3 ) ( l ) ,  o r  ( e ) ( 2 ,  o f  t h i s  c h a p t e r "  n e a r  t h e  
b e g i n n i n g  o f  t h i s  s e c t io n .

E d i t o r ' s  n o t e s .  —  S e c t i o n  2 3 ,  c h .  1 6 6 ,  
S L A  1 9 7 8 .  i n  s u b s e c t i o n  ( c ) ,  p r o v i d e s :  " A S
1 2 . 5 5 . 1 2 5  —  1 2 . 5 5 . 1 8 5 .  e n a c t e d  i n  s e c .  1 2

o f  t h i s  A c t ,  a p p l y  o n l y  u p o n  c o n v i c t i o n  o f  
' h e  c r i m e  o f  m u r d e r  i n  t h e  f ir s t  o r  s e c o n d  
d e g T e e ,  k i d n a p p i n g ,  o r  a n y  c r im e  c l a s s i f i e d  
a s  a  c la s s  A ,  B ,  o r  C  f e l o n y  o r  a  c la s s  A  o r  
B  m i s d e m e a n o r .  F o r  p u r p o s e s  o f  A S  
1 2 . 5 5 . 1 2 5 ,  1 2 . 5 5 . 1 4 5 ,  a n d  1 2 . 5 5 . 1 5 5 ,  t h e  
c o u r t  s h a l l  c o n s i d e r  p r io r  c o n v i c t i o n s  
w h e t h e r  c o m m i t t e d  b e f o r e ,  o n ,  o r  a f t e r  t h e  
e f f e c t iv e  d a t e  o f  t h i s  A c t ."

N O T E S  T O  D E C I S I O N S

C o n s t i t u t i o n a l i t y  o f  p r e s u m p t i v e  
s e n t e n c i n g  p r o v i s i o n s .  —  S e e  n o t e s  
u n d e r  s a m e  h e a d i n g .  A S  1 2 . 5 5 . 1 2 5 ,  N e l l  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  7 7  ( F i l e  N o .  5 5 6 5 ) ,  
6 4 2  P . 2 d  1 3 6 1  ( 1 9 8 2 ) .

A u t h o r i t y  t o  s e n t e n c e  d e f e n d a n t .  —  
S e e  n o t e s  t o  A S  1 2 . 5 5 . 1 7 5  u n d e r  c a t c h l i n e  
" S e n t e n c i n g  a u t h o r i t y ,"  H e a t h c o c k  v ,  
S t a t e ,  C t .  A p p .  O p .  N o .  2 9 3  ( F i l e  N o .  6 8 0 3 ) ,  
6 7 0  P . 2 d  1 1 5 5  ( 1 9 8 3 ) .  S e e  a l s o  W i n f r e e  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 7 8  ( F i l e  N o .  
A - 1 5 6 ) ,  P . 2 d  ( 1 9 8 4 ) .

M a n i f e s t  i n j u s t i c e .  —  M a n i f e s t  i n j u s ­
t ic e  i s  b a s i c a l l y  a  s u b j e c t i v e  s t a n d a r d  
b e c a u s e  o f  t h e  p u r p o s e  t h a t  t h e  s t a n d a r d  
s e r v e s  i n  r e c o g n i z i n g  c a s e s  t h a t  w i l l  
i n e v i t a b l y  a r is e  i n  w h i c h  t h e  s u b j e c t i v e  

j u d g m e n t  o f  t h e  s e n t e n c i n g  c o u r t  s h o u l d  
t a k e  p r e c e d e n c e  o v e r  t h e  o b j e c t iv e  l i m i t s  
i m p o s e d  b y  s t a t u t e .  L l o y d  v .  S t a t e ,  C t .  
A p p .  O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  6 7 2  P . 2 d  
1 5 2  ( 1 9 8 3 ) .

T h e  j u d g e  d i d  n o t  c o m m i t  e r r o r  b y  
r e f u s i n g  t o  f i n d  m a n i f e s t  i n j u s t i c e  b a s e d  o n  
i m p o s i t i o n  o f  t h e  a d j u s t e d  p r e s u m p t i v e  
t e r m  i n  l i g h t  o f  t h e  t o t a l i t y  o f  t h e  c i r c u m ­
s t a n c e s .  L l o y d  v .  S t a t e .  C t .  A p p .  O p .  N o .  
3 0 7  ( F i l e  N o .  7 3 9 3 ) .  6 7 2  P . 2 d  1 5 2  ( 1 9 8 3 ) .

J u d g e  d i d  n o t  e r r  i n  f a i l i n g  t o  r e f e r  
d e f e n d a n t ' s  c a s e  t o  t h e  t h r e e - j u d g e  p a n e l  
t o  a l l o w  f u r t h e r  r e d u c t i o n  o f  d e f e n d a n t ' s  
s e n t e n c e  b a s e d  o n  h i s  l a c k  o f  p r io r  c r i m ­
i n a l  c o n v i c t i o n s .  L l o y d  v ,  S t a t e ,  C t .  A p p .  
O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  6 7 2  P . 2 d  1 5 2
( 1 9 8 3 ) .

J u d g e  d i d  n o t  a p p l y  a n  in c o r r e c t  s t a n ­
d a r d  i n  d e t e r m i n i n g  t h e  q u e s t i o n  o f  m a n i ­
f e s t  i n j u s t i c e  w h e n  h e  d e f i n e d  t h e  t e r m  a s  
" s o m e t h i n g  t h a t ' s  s h o c k i n g  t o  t h e  
c o n s c ie n c e ,"  a n d  r e m a n d  f o r  a p p l i c a t i o n  o f  
t h e  o b v i o u s  u n f a ir n e s s  s t a n d a r d  p r o p o s e d  
b y  d e f e n d a n t  w a s  u n w a r r a n t e d .  L l o y d  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 0 7  ( F i l e  N o .  7 3 9 3 ) ,  

P . 2 d  ( 1 9 8 3 ) .
A p p l i e d  i n  M c M a n n e r s  v .  S t a t e ,  C t .  

A p p .  O p .  N o .  1 2 3  ( F i l e  N o .  6 0 6 5 ) ,  6 5 0  P . 2 d  
4 1 4  ( 1 9 8 2 ) ;  S e a r s  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
1 5 1  ( F i l e  N o .  6 6 9 2 ) ,  6 5 3  P . 2 d  3 4 9  ( 1 9 8 2 ) ;  
P e e t o  j k  v .  S t a t e ,  C t .  A p p .  O p .  N o .  1 7 8  ( F i l e  
N o .  i J 3 0 ) ,  6 5 5  P . 2 d  1 3 0 8  ( 1 9 8 2 ) ;  S e y m o r e  
v .  f t a t e ,  C t .  A p p .  O p .  N o .  1 9 6  ( F i l e  N o .  
6 9 9 5 ) ,  6 5 5  P . 2 d  7 8 6  ( 1 9 8 2 ) ;  S h a w  v .  S t a t e .  
C t .  A p p .  O p .  N o .  3 1 3  ( F i l e  N o .  7 5 6 1 ) ,  6 7 3  
P . 2 d  7 8 1  0 9 8 3 ) ;  W a l s h  v .  S t a t e ,  C t .  A p p .  
O p .  N o .  3 3 8  ( F i l e  N o .  7 8 8 7 ) ,  6 7 7  P . 2 d  9 1 2  
( 1 9 3 4 ) .
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v . S t a t e .  C t .  
6 5 1 ,  6 5 0  P . 2 d  
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d  3 4 9  ( 1 9 8 2 1 ;  
N o .  1 7 8 1 P i l e  
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S t a t e d  i n  E r h a r t  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  1 8 5  ( F i l e  N o .  6 2 4 4 ) ,  6 5 6  P . 2 d  1 1 9 9
( 1 9 8 2 ) ;  S t a t e  v .  R a s t o p s o f f ,  C t .  A p p .  O p .  
N o .  2 2 8  ( F i l e  N o .  6 2 9 5 ) .  6 5 9  P . 2 d  6 3 0
( 1 9 8 3 ) ;  M a l d o n a d - -  v .  S t a t e .  C t .  A p p .  O p .  
N o .  3 4 9  ( F i l e  N o .  7 8 9 7 ) ,  6 7 6  P . 2 d  1 0 9 3
( 1 9 8 4 ) .

C i t e d  i n  J u n e b v  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  7 2  ( F i l e  N o .  5 6 0 6 ) .  6 4 1  P . 2 d  8 2 3  
( 1 9 8 2 ) ;  L a c q u e m e n t  v .  S t a t e ,  C t .  A p p .  O p .  
N o .  8 5  ( F i l e  N o .  5 7 4 1 ) ,  6 4 4  P . 2 d  8 5 6  
( 1 9 8 2 ) ;  W o l f  v .  S t a t e ,  C t .  A p p .  O p .  N o .  9 9  
( F i l e  N o .  5 8 8 2 ) ,  6 4 7  P . 2 d  6 0 9  ( 1 9 8 2 ) ;  
G r i f f i t h  v .  S t a t e .  C t .  A p p .  O p .  N o .  1 5 4  ( F i l e  
N o .  6 2 3 3 ) ,  6 5 3  P . 2 d  1 0 5 7  ( 1 9 8 2 ) ;  N e a k o k  v .

S t a t e .  C t .  A p p .  O p .  N o .  1 6 3  ( F i l e  N o .  6 4 1 8 ) .  
6 5 3  P . 2 d  6 5 8  ( 1 9 8 2 ) ;  W r i g h t  v .  S t a t e .  C t .  
A p p .  O p .  N o .  2 0 4  ( F i l e  N o .  6 5 6 9 ) .  6 5 6  P . 2 d  
1 2 2 6  ( 1 9 8 3 ) ;  K o t e l e s  v . S t a t e ,  C t .  A p p .  O p .  
N o .  2 3 2  ( F i l e  N o .  6 7 8 2 ) ,  6 6 0  P . 2 d  1 1 9 9  
( 1 9 8 3 ) ;  L a n g t o n  v .  S t a t e ,  C t .  A p p .  O p .  N o .  
2 3 6  ( F i l e  N o s .  7 1 8 8 ,  6 2 4 7 ,  7 1 1 4 ) ,  6 6 2  P . 2 d  
9 5 4  ( 1 9 8 3 ) ;  W o o d s  v .  S t a t e ,  S u p .  C t .  O p .  
N o .  2 6 9 8  ( F i l e  N o .  6 1 8 0 ) ,  6 6 7  P . 2 d  1 8 4  
( 1 9 8 3 ) ;  M a a l  v .  S t a t e ,  C t .  A p p .  O p .  N o .  2 9 5  
( F i l e  N o .  7 0 7 6 ) ,  6 7 0  P . 2 d  7 0 8  ( 1 9 8 3 ) ;  S t a t e  
v .  L a P o r t e ,  C t .  A p p .  O p .  N o .  3 0 6  ( F i l e  N o s .  
7 2 2 0 ,  7 2 8 5 ) .  6 7 2  P . 2 d  4 6 6  ( 1 9 8 3 ) ;  F l i n k  v .  
S t a t e ,  C t .  A p p .  O p .  N o .  3 7 0  ( F i l e  N o s .  
6 9 6 2 , 7 0 6 0 ,  P . 2 d  ( 1 9 8 4 ) .

Sec. 12.55.175. Three-judge sentencing panel, (a) There is cre­
ated within the superior court a panel of five superior court judges to 
be appointed by the chief justice in accordance with rules and for terms 
as may be prescribed by the supreme court. Three judges of the panel 
shall be designated by the chief justice as members. The remaining two 
judges shall be designated by the chief justice as first and second alter­
nates to sit as members in the event of disqualification or disability in 
accordance with rules as may be prescribed by the supreme court.

(b) Upon receipt of a record of proceedings under AS 12.55.165, the 
three-judge panel shall consider all pertinent files, records, and tran­
scripts, including the findings and conclusions of the judge wno 
originally heard the matter. The panel may hear oral testimony to 
supplement the record before it. If the panel finds that manifest injus­
tice would result from failure to consider relevant aggravating or 
mitigating factors not specifically included in AS 12.55.155 or from 
imposition of the presumptive term, whether or not adjusted for 
aggravating or mitigating factors, it shall sentence the defendant in 
accordance with this section. If the panel does not find that manifest 
injustice would result, it shall remand the case to the sentencing court, 
with a written statement of its findings and conclusions, for sentencing 
under AS 12.55.125.

(c) The three-judge panel may in the interest of justice sentence the 
defendant to any definite term of imprisonment up to the maximum 
term provided for the offense or to any sentence authorized under AS 
12.55.015.

(d) Sentencing of a defendant or remanding of a case under this 
section shall be by a majority of the three-judge panel. (§ 12 ch 166 
SLA 1978)

E d i t o r ’ s  n o t e s .  —  S e c t i o n  2 3 ,  c h .  1 6 6 ,  
S L A  1 9 7 8 ,  i n  s u b s e c t i o n  ( c ) ,  p r o v i d e s :  " A S
1 2 . 5 5 . 1 2 5  —  1 2 . 5 5 . 1 8 5 ,  e n a c t e d  i n  s e c .  1 2  
o f  t h is  A c t ,  a p p l y  o n l y  u p o n  c o n v i c t i o n  o f  
t h e  c r im e  o f  m u r d e r  i n  t h e  f ir s t  o r  s e c o n d  
d o g T e e ,  k i d n a p p i n g ,  o r  a n y  c r i m e  c l a s s i f i e d

a s  a  c la s s  A ,  B ,  o r  C  f e l o n y  o r  a  c la s s  A  o r  
B  m i s d e m e a n o r .  F o r  p u r p o s e s  o f  A S  
1 2 . 5 5 . 1 2 5 .  1 2 . 5 5 . 1 4 5 ,  a n d  1 2 . 5 5 . 1 5 5 .  t h e  
c o u r t  s h a l l  c o n s id e r  p r i o r  c o n v i c t i o n s  
w h e t h e r  c o m m i t t e d  b e f o r e ,  o n ,  o r  a f t e r  t h e  
e f f e c t iv e  d a t e  o f  t h i s  A c t ."

1J 1 4 9
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The Alaska Judicial Council found that presumptive sentencing caused only part 
of the increases in court felony trials and prison populations during the early 
1980s. A  one-hundred percent increase in the number of convicted offenders, and 
legislative reclassification of drug and sexual offenses contributed equally to high 
court caseloads and jail overcrowding. The Judicial Council's study was based on 
data about all 1984 felony case filings that resulted in a conviction and sentence. 
The data were provided by state agency computerized information systems, especially 
the Department of Law's PROMTS system. Department of Public Safety and Department 
of Corrections also contributed data for the report.

The study found that 14.3% of the offenders had been convicted after a trial. 
Nearly 20% of the 1984 offenders had a misdemeanor as their final, most serious 
charge of conviction. Only 2.8% of the convicted offenders pled guilty in a 
recorded plea bargain as an exception allowed under the Attorney General's 
prohibition of plea bargaining.

Sentence lengt'is for offenders were strongly related to the seriousness of the 
offense. The most serious offenses (Unclassified) received sentences ranging from 
87.9 months for sexual abuse of a minor I to 401.3 months for murder I. Class A 
offenses typically received sentences of about 5 years, Class B offenses were 
sentenced to about 2 years and Class C offenses to about 1 year. The study found 
that the presumptive sentencing scheme had, with few exceptions, resulted in 
consistent sentence lengths for most offenders.

The report found a 100% increase in the amount of prison time imposed between 
1980 and 1984. The study estimates that the increased numbers of convictions 
between 1980 and 1984 accounted for about 40% of the increased prison time in 1984. 
Legislative changes, including presumptive sentences for first-time felony offenders 
convicted of Class A  offenses and reclassification of sexual and drug offenses, 
accounted for another 40% of increased prison time. The balance of the increase was 
due to the fact that a higher percentage of 1984 offenders were convicted of serious 
crimes than were 1980 offenders.

Additional copies of the report are available upon request from the Alaska 
Judicial Council. Contact: Teresa W. C a m s ,  Acting Director, Alaska Judicial
Council, 1031 W. 4th Avenue, Suite 301, Anchorage, Alaska 99501, telephone 279-2526.
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F I G U R E  7
A l a s k a  F e l o n y  S e n t e n c e s :  1 9 8 4

C o m p a r i s o n  o f  M e a n  S e n t e n c e  L e n g t h  F o r  S e l e c t e d  O f f e n s e s  
b y  C l a s s  o f  O f f e n s e *

U N C L A S S I F I E D

K IDNAPP ING  101.8 (2)

Z :.l MURDER I 401 .3 (6) 
V s < ( 1 mURDER II 313.1 (7)/ / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / / /  /  /  /  /  /  \  S \  S S N S \  \ N N S N S \ \ N N S S V \ S \ V S S S N N \ \ S S  S \  \  \  \  \  S N

v .v ̂ .'s'.-Xv : -- a SEXUAL ASSAULT I 99 .6  (32) 
SEX  ABUSE OF M INOR I 87 .9 (28)

C LA S S  A
M | | f f P f p | j p i f p f p p | f f f ^ P P f P f » i ^ ^ ^ ^ M A S S A U L T  I 82 .3  (12 )-

v I v V V V V l v V V y  m a n s l a u g h t e r  64.2 (10) 
ROBBERY I 63 .2 (33)

____________  ••••• M ICS 2N D  6 2 .8 (1 8 )
m m m  ; E 1 E E ~ ~ I a T T .  SEX  ASSAU LT  I 45 (2)

C LA SS  B
y rr; w)  u i.i '.'h.i.i.wi.iji.'m

\ N N N S \ S \ N N \/ / / / / / # • / / / /\ N \ \ N S \ \ N N \
ASS AU LT  II 27 .8  (24) 

RO BBERY II 27.1 (18) 
TH EFT  I 28 .8  (5) 

BURG LARY I 24 .0  (49) 
FO RG ERY I 24.0 (1)
|  SEX  A S S A U LT  II 28.7 (9)
SEX  ABU SE  II 26.1 (37)

C LASS  C

A SSAU LT  III 11.9 (55)
NEGLIGENT HOM IC IDE 14.3 (4)/  /  ✓ ✓ /\  S S \  \  \/ • — 

BURG LARY II 17.1 (57)
THEFT II 16.2 (55)
’  FORGERY II 17.2 (9)
CR IM  M ISCH IEF  II 14.3 (11)

M ICS 4TH 12.2 (26)
ATT. SEX ABUSE M INOR II 10.7 (3) 
SEX ABUSE M INO R  III 10.3 (41 

^  j  INCEST 36 .7  (3)
SEX  ASSAU LT  III 26 .0 (1)

SEX ABUSE M INOR BEFORE 10/17/83 24.4 (8)
PROMOTE CONTRABAND I 14.0 (4)

‘ Number of senlences is shown in parentheses. 
All sentence lengths are in months.

‘ Includes one sentence of 20 years (240 months)
- 89 -
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(ALASKA FELONY SENTENCES: 1984)

Increase in Total Prison Time: Percent of
Increase Due to Specific Factors

More S e rious , 
Charges » 
1 8 .7 %  ;

1 ,961 .7  mo.V£  Increased N u m b e r \  
'  o f C onv ic tions  /  
'  3 9 .7 %  '
'  (4 ,1 5 4 .5  m o.)
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