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SENATE P.O. Box v
State Capitol

O f f i c e  o f  t h e  P r e s i d e n t  Juneau, A laska 99811
(907 ) 465-3755

May 6, 1983

MEMORANDUM

Representative John Sund, Chairman 
House Judiciary Gdinlnittee /y0

Senator Jan Fcyiks A *

President of fhe

SUBJECT: SB 211 "An Acb^irelari^g to civil liability; and
providing for an effective date."

Senate Bill 211, which proposes changes to the civil liability 
system, has been referred to the House Judiciary Committee for 
consideration. For your review, I have attached a sectional 
analysis of CSSB 211 (Fin) am, the version of this bill which 
passed the Senate on March 30. I have also attached a 
sectional analysis of HCS CSSB 211 (L&C) prepared by the House 
Labor and Commerce Committee.

I would appreciate the committee's scheduling of this bill at 
its earliest convenience.

TO:

FROM:

Thank you.



SECTIONAL ANALYSIS

CSSB 211 (Fin) am "An Act relating to civil liability;
and providing for an effective date."

As passed by the Senate, CSSB 211 (Fin) am makes the following 
changes to the law:

Section 1. NONECONOMIC DAMAGES. Amends AS 09.17.010(b) by
reducing the maximum amount of noneconomic damages which may 
be awarded for personal injury based on negligence.

The present statute has a limit of $500,000 for such damages; 
CSSB 211 (Fin) proposes a maximum of $100,000 for noneconomic 
damages, which are defined as subjective, nonpecuniary damages 
including pain, suffering, inconvenience, physical impairment, 
disfigurement, mental anguish, emotional distress, and all 
other nonpecuniary damages.

Section 2. PUNITIVE DAMAGES. Amends AS 09.17,020 by
requiring clear and convincing evidence of specific conduct by
the defendant before the court may award punitive damages.

The present statute has the same burden of proof (clear and 
convincing evidence), but does not specify the type of conduct 
which will trigger the award. CSSB 211 (Fin) provides that 
fraud, malice, gross negligence, or reckless disregard by the 
defendant may result in the award of punitive damages.

Section 3. DAMAGES RESULTING FROM COMMISSION OF A CRIME.
Amends AS 09.17.030 by expanding the class of persons who may 
not recover damages for personal injury or death if the 
damages were incurred while the person was engaged in the 
commission of a crime.

The present statute provides that a person may not recover 
damages for injury or death if the damages were incurred while 
the person was engaged in the commission of a felony which 
substantially contributed to the injury or death.

CSSB 211 (Fin) replaces "felony" with "crime". This has the 
additional effect of precluding persons convicted of a



misdemeanor from recovering damages for personal injury or 
death if that crime substantially contributed to the injury or 
death.

Section 4. LIABILITY OF CRIMINAL DEFENDANTS. Further
amends AS 09.17.030, to provide that a person convicted of a 
crime that substantially contributed to the person's injury or 
ceath can recover damages from the wrongdoer if the wrongdoer 
has also been convicted of a crime in which he/she was engaged 
at the time of the injury or death.

Section 5. AWARD OF DAMAGES. Amends AS 09.17.040(d) by
allowing any party, not just the injured party, to request the 
court to enter judgment ordering that amounts awarded a 
judgment creditor for future damages be pa_I to the maximum 
extent feasible by periodic payments rather than by a lump sum 
payment.

The present statute allows only the injured party to make such 
a request.

Section 6. INCREASES IN PERIODIC PAYMENTS. Amends AS
09.17.040(f) to make it clear that if the payment of future 
damages is made periodically rather than in a lump sum, the 
court may order increases in future payments for anticipated 
inflation.

Section 7. LIMITED LIABILITY OF CERTAIN DIRECTORS AND
OFFICERS. Amends AS 09.17.050 to include members of the board 
of directors or an officer of an electric or telephone, cooper­
ative organized under AS 10.25.

Section 8. COLLATERAL BENEFITS. Repeals and reenacts AS
09.17.070, replacing it with language similar to that found in 
present statute AS 09.55.548(b) relating to collateral sources 
in malpractice actions.

This section of CSSB 211 (Fin) provides that a person may only 
recover damages that exceed amounts that he/she has already 
received from a collateral source, whether it be a private, 
group, or governmental source, either contributory or noncon­
tributory. The only exceptions are where the collateral 
source by law or contract must seek subrogation, or from death 
benefits paid under life insurance.

This section further provides that the trier of fact shall be 
informed of the tax implications of an award of damages. The 
court may also take into account the value of the person's 
right to coverage which may have been exhausted or depleted by 
payment of these collateral benefits, and add a reasonable 
estimate of their probable value to the award.



Section 9. APPORTIONMENT OF DAMAGES. Amends AS
09.17.080(d) by modifying the theory of joint and several 
liability.

Under the present statute, a party can be held liable for all 
of the damages, even if that party has been allocated a 
certain percentage of the fault. The exception under the 
present statute is that where a party has been allocated less 
than 50% of the total fault allocated to all of the parties, 
that party may not be jointly liable for more than twice the 
percentage of fault allocated to that party.

CSSB 211 (Fin) establishes full joint and several liability in 
cases involving hazardous waste, environmental pollution, or 
violation of state or federal antitrust laws.

In all ovher cases, CSSB 211 (Fin) has the effect of eliminat­
ing joint liability, and making each defendant liable only for 
the share of the damages for which he/she is personally 
responsible.

Section 10. DEFINITIONS. Amends AS 09.17.900 by adding new
definitions for "economic losses" and "noneconomic losses".

Section 11. COSTS ALLOWED PREVAILING PARTY. Amends AS
09.60.010 by eliminating the language "unless the civil action 
is contested without trial, or fully contested as determined 
by the court."

This has the effect of allowing the supreme court to determine 
the costs which may be allowed a prevailing party in a civil 
action. However, unless attorneys fees are authorized by 
statute or by an agreement between the parties, they may not 
be awarded in actions for personal injury, death, or property 
damage relating to fault.

Section 12. DIRECTOR'S ANNUAL REPORT. AS 21.06.110
currently requires the director of the Division of Insurance 
to submit an annual report to the legislature. CSSB 211 (Fin) 
requires this report to include an analysis of medical mal­
practice insurance rate changes occurring as a result of court 
decisions in the state.

Section 13. REPEALERS. 1) AS 09.17.010(c) would be
repealed, to make the limit on noneconomic damages in section 
1 applicable to all injuries. Currently, the limit on noneco­
nomic damages does not apply to damages for disfigurement and 
severe physical impairment.

2) CSSB 211 (Fin) also repeals AS 09.17.040(c), which allows 
parties to agree to compute the award of future damages under



the rule adopted in Beaulieu v. Elliott. 434 P. 2d 665 (Alaska 
1967). That case held that income taxes should be deducted 
from the allowance for past lost wages, but not from the 
allowance for inflation or for future lost wages. It further 
made nc allowance for inflation or for future normal wage 
increases and approved the use of a per diem formula in 
computing damages for pain and suffering.

Section 14. REPORT. CSSB 211 (Fin) requires the Depart­
ment of Law, with the assistance of the Department of Commerce 
and Economic Development, to report annually to the legisla­
ture on closed insurance claims and insurance company financ­
es.

Section 15. APPLICABILITY OF ACT. This Act applies to 
all causes of action which accrue after the effective date.

Section 16. SEVERABILITY. If any provision of this Act is
held invalid, the remainder of the Act is not affected.

Section 17. EFFECTIVE DATE. This Act takes effect immedi­
ately.



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

Chairman-Representative Dave Oonley ( 465-3892

May 3, 1988

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Explanation o f proposed CS fo r  SB 2.1

3efore you today is  a proposed House Labor and Commerce CS fo r  SB 211, 
d ra fted  in  response to pu b lic  testimony received during the la s t  week o f 
pu b lic  hearings before our Committee and testimony received during the 
in te r im  p u b lic  hearing and statewide te leconference we hosted on 
November 13, 1988.

The changes in  the proposed CS from the version o f  SB 211 th a t passed 
the Senate are:

1. Deletes Section 1. (lowered the cap on noneconomic damages from
$500,000 under cu rren t law to S100,000).

2. Deletes Section 2. ( l im i t s  the standards f o r  award o f p u n it iv e
damages co on ly  cases in v o lv in g  fra u d , m alice , gross negligence, o r 
reckless d is re g a rd ) .

3. Leaves Section 3 unchanged - becomes Section 1 o f  the proposed CS.
( p l a i n t i f f  cannot receive damages i f  they were involved in a crime
(FELONY) a t  the time they were in ju re d  and the crime (FELONY) 
s u b s ta n t ia l ly  con tr ibu ted  to  the in ju r y  or deathTi

4. Leaves Section 4 unchanged - becomes Section 2 o f the proposed CS.
(a llow s p l a i n t i f f  to recover damages i f  person l ia b le  f o r  t h e i r
in ju r ie s  was engaged in the commission o f  a crime or has been 
convicted o f the crim e).

5. Deletes Section 5. (a llows e i th e r  p a rty  to request per iod ic
payments ra th e r  than only the p l a i n t i f f ,  as under cu rren t law).

5. Deletes Section 6. (amends section  o f  law governing payment o f
damages by re q u ir in g  judgement to  inc lude  any increases in fu tu re  
payments f o r  a n t ic ip a te d  i n f l a t i o n ) .

7. Leaves Section 7 unchanged - becomes Section 3 o f the proposed CS. 
(extends immunity from l i a b i l i t y  to members o f  the board o f 
d i re c to rs  o r an o f f i c e r  o f an e le c t r i c  o r  telephone cooperative 
except fo r  gross negligence).



Deletes Section 8. (repeals and reenacts c o l la te r a l  bene fits  
language in  e x is t in g  s ta tu te ) .

Rewrites Section 9 (becomes Section 4 o f  the proposed CS) to 
e s ta b l ish  three t i e r s  o f l i a b i l i t y :

(1) S t r i c t  j o i n t  and several l i a b i l i t y  i f  ac tion  involves an 
in te n t io n a l  t o r t ,  to x ic  or hazardous waste, environmental p o l lu t io n  
o r  damage, v io la t io n  o f  s ta te  or federa l a n t i t r u s t  s ta tu te s ,  a 
p a rty  who acted in  consort o r  conspired w ith  another p a r ty ,  or 
where the p l a i n t i f f  is  f a u l t  f re e .

(2) M odified j o i n t  and several l i a b i l i t y  i f  damages re s u l t  from a 
breach o f c o n tra c t ,  manufacture and sale o f a d e fe c t ive  product, 
opera tion  o f  an a i r c r a f t  or motor v e h ic le ,  a land sale p ra c t ice ,  a 
tra n sa c t io n  in v o lv in g  a s e c u r i ty ,  medical m a lp ra c t ice , medical 
expenses, an in ju r y  fo r  which the p a r ty  is  s t r i c t l y  l ia b le ,  
v ic a r io u s  l i a b i l i t y  imposed on the p a r ty ,  a cons truc tion  p ro je c t ,  
an in ju r y  to an employee and the p a r ty  is  not the employer, and
a d m in is t ra t iv e  hearings, ^

j  -» w . r'i a A-rf • » j-i ̂  i \ vA o_v> —

(3) S t r i c t  several l i a b i l i t y ,  i f  the 
s e v e ra l ly  l ia b le  under (1) and (2 ) .

■Jio

p a rty  is not j o i n t l y  and

10. Deletes Section 
lo s s e s ) .

10. ( d e f in i t io n  o f  economic and noneconomic

11. Deletes Section 11. (a tto rn e y  fees mav not be awarded to a partv  in 
a c i v i l  a c t io n  (UNLESS THE C'lVIL ACTION IS CONTESTED WITHOUT TRIAL, 
OR FULLY CONTESTED AS DETERMINED BY THE COURT)).

12. Rewrites Section 12. (becomes Section 5 o f  the proposed CS) 
re la t in g  to  the D iv is io n  o f Insurance D ire c to rs  annual report to  
the L e g is la tu re  to  include an ana lys is  o f  ra te  changes fo r  
commercial and pro fessional l i a b i l i t y  and workers' compensation 
insurance occuring as a r e s u l t  o f  any recent changes in law, 
in c lud in g  cou rt decis ions in the s ta te  in v o lv in g  personal in ju ry  or 
death, and actions o r  suggested ac tions  to  m it ig a te  such ra tes.

13. Deletes Section 13. (repeals AS 09.17.010(c) - l im i t s  on
noneconomic damages do not apply to d is f igu rem en t and severe
physical impairment, and AS 09.17.040(c) -  ru les  governing 
determ ining computation o f fu tu re  economic damages).

14. Rewrites Section 14. (becomes Section 6 o f  the proposed CS) 
re la t in g  to  an annual re p o rt  to  the L e g is la tu re  from the Department 
o f  law, w ith  assistance o f  the Department o f  Commerce and Economic 
Development in  cooperation o f a l l  s ta te  agencies, to delete 
ambiguous language and to  include a re p o r t  on the sta tus o f pending 
c i v i l  cases f i l e d  by the s ta te  a ga ins t l i a b i l i t y  insurers and 
recommended changes to  s ta te  occupational l ic e n s in g  laws th a t  are 
intended to  reduce c i v i l  l i t i g a t i o n  based on m a lpractice .



15* ( a p p H c a b i f i t 11) 15 unchanged '  becomes Section 7 o f the proposed CS.

16. Deletes Section 16. (S e v e ra b i l i tv  c la u s e ) .

/ ® ^ es Section 17 unchanged - becomes Section 8 o f the prouos°d CS 
( E f fe c t iv e  d a te ).

I



REQUEST:_________________________F I S C A L  N Q T E _________________________________

Revsion Date: 5/4 /8 .8__________________Agency Affected: Commerce & Econ. Dev.
Title: An Act relating to civil_______  BRU: Division of Insurance_________

S T A T E  O F  A L A S K A  BILL VERSION- HCS CSSB 211 ( L&C)
1 9 8 8  L E G I S L A T I V E  S E S S I O N  PUBLISH DATE.____________________I

liability

Sponsor: Labor and Commerce________  Components: Public Protection
Requester Labor and Commerce________  ________________________________

EXPENDITURES / REVENUES: (Thousands of Dollars)

OPERATING FY 88 i FY 89 \ FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL |
CONTRACTUAL 350.0 • 300.0 1 250.0 250.0 250. Q_ 250.0
SUPPUES I ! ............ .
EQUIPMENT
LA' 4 STRUCTURES 1
GR m NTS. CLAIMS
MISCELLANEOUS i
TgTALgPERATIttQ... . _350.0 300.0 i 260.0 260.0 25(1.0.. n .

CAPITAL

REVENUE

FUNDING: (Thousands of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

350.0 300.0 250.0 250.0 250.0 250.0

i 1

POSITIONS:

FULLTIME 0 0 1 0 0 0 0
PARTTIME l l i  i
TEMPORARY ---------------------- - ------- ----- -----------------------

ANALYSIS: (Attach a separate page if necess? j.)

The analysis required in Section 5 for the Director's Annual Report involves 
a legal and actuarial review of court d°cisions and an analysis of rate 
changes resulting from those decisions. This requires a review that present

CONTINUED -  ftfXT SHEET)

Approved by Commissioner /nth

Prepared by: Donald P. Koch   Phone: 465-2571
Division: Insurance ) 1 , Oate: 5/5/88/ Date: b/b/88

Date: * I < ’)%£'
Agency: Department of ~Commerc^&rid Economic Development

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
impacted Agency(ies) page 1 of 2

1 6 2 8 D - 1 / 0 5 0 5 8 8 a



A N A L Y S I S  -  ( C O N T I N U E D )

s t a f f  does not have the needed exp ert ise  to  conduct. The scope o f  the analys is  
is  not s u f f i c ie n t l y  c le a r  to  give grec ' p re c is io n  to  the f is c a l  impact o f  th is  
proposal. We estim ate th a t  a review c^.vid be done by an independent a c tu a r ia l  
f i rm  w ith  lega l ass is tance. The depth o f  review would be sub jec t to  n e go tia t ion  
and design. We have estimated $250,000 per year fo r  th is  work. The remaining 
$100,000 in  FY 88 and $50,000 in  FY 89 is  f o r  p a r t ic ip a t io n  in  the e f f o r t  
required  in  Section 6. This section  requ ires  a re p o r t  by the Department o f  Law, 
which w i l l  need the assistance o f  the D iv is io n  o f  Insurance. This p a r t ic ip a t io n  
w i l l  re q u ire  a su b s ta n tia l data c o l le c t io n  and ana lys is  e f f o r t  by the d iv is io n  
which i t  is  not geared to  accommodate. We expect a lso to c o n tra c t  fo r  the 
necessary assistance to  develop and implement methods to  acquire the data and 
analyze same.

p a g e  2  o f  2

1 6 2 8 D - 2 / 0 5 0 5 8 8 a



R E Q U E S T :__________________________

STATE OF ALASKA
1988 L E G IS LA T IV E  SESSION

F I S C A L  N O T E

BILL VERSION : C S S B  2 1 1  ( F i n  )

PUBLISH DATE : ^  & S

Revision Dale:_________________________________

Title: R e l a t i n g  t o  c i v i l  l i a b i l i t y

a m e n d i n g  C i v i l  R u l e  82____________

sP°nS0r: — Senate J u d i c i a r y _________
Requestor: S e n a t e  F i n a n c e ______________

Agency Affected: C o m m e rc e  & E c o n .  D e v , 
B R U : D i v i s i o n  o f  I n s u r a n c e

Pnmprmpnrg * P u b l i c  P r o t e c t i o n "

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

U 2 5 . 0 0 0 0 0

TOTAL OPERATING 0 2 5 . 0 0 0 0 -0

CAPITAL
o _____ JL. . . o______ | .o ... Q _____ L Q.

REVENUE 0 0 0 0 0 f i  ,

FU N D IN G : (Thousands o f Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

n 2 5 . 0 0 0 0 0

P O S IT IO N S :
FULLTIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

A N ALYS IS  : (Attach a separate page if necessary)

Approved by Commissioner:   Date : ___________________
Agency: ________________________________________________________________
Distribution (by preparer) :

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget
Impacted Agency(ies) Pa8e --------- o f



S T A T E  O F  A L A S K A

1 9 8 8  L E G I S L A T I V E  S E S S I O N

B i l l  V e r s i o n :  C S S B  2 1 1  ( F i n )
P u b l i s h  D a t e :  3 / a q / f i g

F I S C A L  N O T E

REQUEST:

____________________  Agency A ffe c te d
T i t le :  An Act R e la t i n g  to  C iv i l  BRU:
Revision Date:
T i t l e : __
Liability
Sponsor: ^ i k s ,  ib o o d ,  B enne t t ,  e t  aT Components: 
Requestor:_________________________  ___________

EXPENDITURES/REVENUES: (Thousands o f  D o l la rs )
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 . 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

0 . 0 ( 3 0 6 . 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

TOTAL OPERATING 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

CAPITAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

REVENUE 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

FUNDING: (Thousands o f  Dol' a rs)
pENERAL FUND 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
FEDERAL FUNDS 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
bTHER 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )
[total 0 . 0 ( 3 0 6 . 0 0 ) ( 6 5 8 . 0 ) ( 1 , 1 8 2 . 0 ) ( 1 , 8 1 2 . 0 ) ( 2 , 5 1 4 . 0 )

POSITIONS:
FULL-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
3ART-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
TEMPORARY 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

ANALYSIS: (Attach a separate page i f  necessary)

The f i n a l  b e n e f i t  i s  im p o s s ib le  to  a c c u r a t e ly  p r o j e c t ,  g iv en  t h a t  i t  w i l l  on ly  a f f e c t  l i a b i l i t y  

lo t  y e t  in c u r r e d .  Based on the  S t a t e ' s  p a s t  l i a b i l i t y  c l a im s  e x p e r ie n c e ,  we p r o je c t  a 20% 

"educt ion  in  e s t im a ted  u l t im a te  l o s s  and l o s s  expense  per  f i s c a l  y e a r .  The a t t a ch ed  p r o je c t io n  

d e t a i l s  the c a l c u l a t i o n s  u s in g  the  S t a t e  o f  A l a s k a ' s  a c t u a r i a l  e x p e r ie n c e .

Phone: 4 6 5 - 2 1 8 0Prepared By: Don H itch co ck^  

D iv is io n :  R isk  Management Date: January  1 8 , 1 988

Approved by Commissioner: John M. Andrews Date: ( / z l/ S f i? '
Agency: Department o f  A d m in is tra t ion  / /

D is t r ib u t io n  (by p reparer): 
L e g is la t iv e  Finance 
L e g is la t iv e  Sponsor 
Requestor
O ff ic e  o f  Management and Budget 
Impacted Agency(ies)

‘ : •
v,. l:q > ! s j i •<'>(>' . 
<■<* I . . * • / I 1 .
M ) p  ......•••/} ' • •!

il/K " {i !
o £ - --i'CC3

P a g e  i _ o f  2



FISCAL NOTE ANALYSIS 
FOR SB 211

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR 

YEAR OF OCCURRENCE
1988 1989 1990 1991 1992 1993 TOTAL

FY 88 -0 -

FY 89 306.0 - 306.0

Y
E

FY 90 274.0 384.0 558.0

A
R

FY 91 360.0 342.0 480.0 1,182.0

0
FY 92 336.0 448.0 428.0 600.0 1,812.0

F H  93 252.0 420.0 558.0 534.0 750.0 2,514.0

S
A

FY 94 316.0 526.0 698.0 668.0

V
I
N
G

FY 95 394.0 656.0 872.0

FY 96 

FY 97

492.0 820.0

616.0

Future 874.0 1,092.0 1,366.0 1,706.0 2,132.0

TOTAL 2,400.0 3,000.0 3,750.0 4,686.0 5,858.0

These represent estimated fu tu re  payments p a tte rn  over a twelve year payout 
period , i . e . ,  each year.

12 months 12.8%
2* months 11.4%
36 months 14.9%
48 months 14.0%
60 months 10.5%
Balance 36.4%



S T A T E  O F  A L A S K A  1 9 8 8  L E G I S L A T I V E  S E S S I O N
F I S C A L  N O T E

Revision Date:
Title: A n  act r e l a t i n g  to civil

l i a b i l i t y . ..
Sponsor: Faiks, Abood, et al
Requestor: J u d i c i a r y

R E Q U E S T :
Bill Version: 
P u b l i s h  Date:

A g e n c y  Affected: 
BRU:

C o m p o n e n t s :

CS SB 211(F i n )

A l a s k a  Court S y s t e m  
Trial Courts

EXPENDI TURES/REVEN UES: (Thousands o f  Dollars)
O P E R A T I N G  F Y  88 F Y  89 FY 90 F Y  91 F Y  92 F Y  93
Personal Services . . . .
Travel . . . . .  .............................................................
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TGOd
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a y  A, 1988

SUBJECT: Civil liabi l i t y  - HCS CSSB 2 1 1 (L&C)

TO: R e p r e s e n t a t i v e  Dave Donley

FROM: M i c h a e l  F. For d H i  J r '
L e g i s l a t i v e  Counsel

'C U C H  V STATE CAPITOL 

.ONEAU ALASKA 590 I I 

- 0 7  465 3800

I w a n t e d  to bring two issues to your attention regarding HCS 
CSSB 2 1 1 (L&C). First, AS 0 9 . 1 7 . 0 8 0 (d)( 2 ) (M) in section A of 
the bill appears to r e q u i r e  certain environmental damages be 
a w a r d e d  under a m o d i f i e d  joint and several liability rule.
In that same section, these damages appear to fall u n d e r  a 
rule of pure joint and several liability under AS 09.17.- 
080(d)(1). It m a y  be n e c e s s a r y  to further amend (d)(1) to 
provide an e x c e ption for (d)(2)(M) if that is the intention 
of the committee. Second, the language in section 5 r e g a r d­
ing insurance rate changes violates the single subject and 
title r e q u irements of A r t i c l e  II, section 13 of the Alaska  
Constitution. The analysis of insurance rate changes r e­
sulting from changes in statutes is clearly not w i t h i n  the 
title of the bill. It includes subjects not n e c e s s a r i l y  r e­
lated to civil liability, w h i c h  creates a double subject 
problem.

Please contact me if y o u  have further questions.

M F F :bb 
b5/095
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C O M P A R I S O N  O F  R E S U L T S  I N  J U S T I C E  C A S E

C a l i f o r n i a A l a s k a

( C a l i f o r n i a  WITH To r t Reform) (Alaska W I T H O U T  To r t Reform)

$ 3 2 , 0 0 0  p e r  year for 
life e x p e c t a n c y  of 
42 y e a r s

$ 3 0 5 , 6 1 9 T o t a l  J u r y  V e r d i c t

Pits. 10% c o m p a r a t i v e  
n e g .

$ 1 , 4 4 9 , 1 6 0  

-144 , 916

$ 7 5 , 0 0 0  p a y m e n t  on 
J u l y  1, 1995

$ 2 0 0 , 0 0 0  p a y m e n t  on 
J u l y  1, 2005

28,113 

2 8 , 1 0 1

S u b t o t a l

P r e s e n t  v a l u e  of L.A. 
H o s p i t a l  s e t t l e m e n t  
as of July, 1985

1 , 3 0 4 , 2 4 4

- 2 1 0 , 2 0 1

$ 4 0 0 , 0 0 0  p a y m e n t  on 
J u l y  1, 2015

P r e s e n t  v a l u e  of 
f u t u r e  p a y m e n t  as of 
July, 1985

2 2 , 1 2 5

$ 3 8 3 , 9 5 8

S u b t o t a l

C o l l a t e r a l  b e n e f i t s  
p u r s u a n t  to 
AS 0 9 . 5 5 . 5 4 8  (b)

1, 094 , 043 

- 8 9 , 3 7 8

P l u s  c a s h  p a y m e n t  on 
J u l y  1, 1985

Pl u s  a t t o r n e y  fees 
p r e s e n t  v a l u e  as of 
J u l y  1, 1985

5 0 , 0 0 0  

1 3 0 , 0 0 0

S u b t o t a l

P r e j u d g m e n t  I n t e r e s t  
@ 10.5% p e r  a n n u m  from 
M a y  30, 1982 (date of 
injury) t h r o u g h  M a r c h  
16, 1988

1, 004 , 665 

683 , 534

P l u s  c o s t s 15 , 0 0 0
S u b t o t a l 1 , 6 8 8 , 1 9 9

T O T A L $ 5 7 8 , 9 5 8 Ru l e  82 (a) a t t o r n e y  
fees

1 7 1 , 3 1 9

J U D G M E N T 1 , 8 5 9 , 5 1 8

Plus Costs (not yet known) (+)

T O R T  R E F O R M  WORKS!

In C a l i f o r n i a ,  the p l a i n t i f f  r e c e i v e s  $ 2 , 2 1 4 , 0 0 0  f r o m  a s t r u c t u r e d  
s e t t l e m e n t  for a p r e s e n t  cost of $ 5 7 8 , 9 5 0 . 0 0 .

In A l a s k a ,  the p l a i n t i f f  r e c e i v e s  $ 1 , 8 5 9 , 5 1 8 . 9 0  (+) for a p r e s e n t  
co s t  of $ 1 , 8 5 9 , 5 1 8 . 9 0  (+).

The cost to h e a l t h  care c o n s u m e r s  in A l a s k a  is t h r e e  t i mes the a m o u n t  
th a t  it is in C a l i f o r n i a .

S e n a t e  Bill 211 w i l l  e n a c t  r e f o r m s  b e n e f i t t i n g  all A l a s k a n  i n s u r a n c e  
c o n s u m e r s  w h i l e  p r o t e c t i n g  t h o s e  the c i v i l  j u s t i c e  s y s t e m  serves.



In November of 1987, MICA went to trial on the Justice v. 
Humana Hospital.case. MICA insured each of the three defendants 
including the hospital on a "tail" policy purchased when Humana 
bought Community Hospital. The two physician defendants were 
dropped the day before trial by the plaintiff's attorneys and the 
hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in 
May of 1982, from a fall in an Anchorage bar. The visits were 
both in the middle of the night and 25 hours apart. 48 hours 
later the patient presented himself to Los Angeles County 
Hospital where he was admitted and discharged the next day. He 
was admitted yet again five days later, discharged, and finally 
readmitted twelve days later comatose with a right sided 
hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. 
L A .  County made a settlement with an agreement that if the 
plaintiff was successful in Alaska, L.A. County could recover 1/3 
of the Alaska award to a maximum of $300,000,

TRIAL RESULTS:

MICA tried to join L.A. County Hospital in a joint defense. 
Certainly they were responsible for the last and longest 
treatment. Our court would not allow this and further would not 
allow any negligence by L.A. County to be a defense. The outcome 
was a verdict with the plaintiff 10% negligent and Humana 90% 
negligent. The verdict was an award totaling 1,3 million with 
add-ons for prejudgment interest and Rule 82 increasing the award 
to in excess of 2 million dollars.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already 
received retribution in California is substantial Tort Reform 
legislation would have had an absolute impact on the results of 
this case. Under Tort Reform legislation the extent of L.A. 
County's negligence would have to be considered, the percentage 
of fault for Humana would be affected under joint and several 
liability, collateral source from the L.A. settlement would have 
to be offset and finally a cap on non-economic losses would have 
impacted the judgment.

MICA feels this is a excellent representation of the 
positive effects of California tort reform. Because of our own 
laws, Alaskans paid in the extreme for a plaintiff that had been 
compensated elsewhere. Our analysis of the Justice case leads us 
to the irrevocable conclusion that tort reform legislation will 
decrease costs to Alaska and its citizens.



AARP
ALASKA STATE LEGISLATIVE COMMITTEE

CHAIRMAN 
Miss Patricia Oakes 
Box 30009 
Central, AK 99730 
(907)520-5227

VICE CHAIRMAN 
Mr. R. W. Pavilt 
130 Seward Street, #205 
Juneau, AK 99801 
(907) 586-2066

SECRETARY 
Mrs. Marian R. Triggs 
475 Panorama Drive 
Fairbanks. AK 99712 
(907) 457-4386

M a y  8, 1988

Hon. J u n d  Sund, C h ai r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e

D e a r  C h a i r m a n  Sund:

A l t h o u g h  I w i l l  be u n a b l e  to t e s t i f y  at this a f t e r n o o n ' s  h e a r i n g  

on the C o m m i t t e e  S u b s t i t u t e  for SB 211, I wi s h  to go on record as 

s p o k e s m a n  for the A l a s k a  L e g i s l a t i v e  C o m m i t t e e  of the A m e r i c a n  

A s s o c i a t i o n  of R e t i r e d  Persons.

A A R P  and the State L e g i s l a t i v e  C o mmittee, r e p r e s e n t i n g  the l e g i s­

lative int e r e s t s  of the 28 , 0 0 0  o l d e r  A l a s k a n s  w h o  bel o n g  to A A R P  

are o p p o s e d  to the p a s s a g e  of SB 211 this year. We point out that 

in no state w h e r e  tort r e f o r m  has be e n  a d o p t e d  have l i a bility 

i n s u r a n c e  p r e mi u m s  s hown any d o w n w a r d  m o v e m e n t .

It is ou r  b e l i e f  that s ince the S tate o f  A l a s k a  has joined in the 

suit a g a i n s t  the i n s u ra n c e  industry, the le gi s l a t u r e  should await 

the o u t c o m e  o f  that l i t i g a t i o n  be f o re  a d o p t i n g  any l e g i s l a t i o n  on 

the subject.

T h a n k  y o u  for this o p p o r t u n i t y  to m a k e  ou r  o p i n i o n  k n o w n  to the 

C o m m i t t e e .

Bob P a v i t t

American Association of Retired Persons 1909 K Street, NAY., Washington, D.C. 20049 (202) 872-4700

Jol.i T . DcWting President Jack Carbon l:\iniihv Dinnor
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CHAIRMAN 
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Box 30009 
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VICE CHAIRMAN 
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A p r i l  27, 1988

Rep. D a v e  D o n l e y ,  C h a i r m a n  

H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e  

R o o m  113, C a p i t o l  

Juneau, A l a s k a

D e a r  C h a i r m a n  Donley:

I n a s m u c h  as I w i l l  be u n a b l e  to a t t e n d  the c o n t i n u e d  h e a r i n g  on SCSSB 211 

(Finance) p r e s e n t l y  b e f o r e  your c o m m i t t e e ,  I a m  s u b m i t t i n g  the f o llowing 

t e s t i m o n y  in w r i t i n g,  and wil l a p p r e c i a t e  it b e i n g  a d d e d  to the h e a r i n g  

re c o r d  cn the bill.

M y  n a m e  is B o b  Pavitt, and I'm Vic e  C h a i r m a n  of the A A R P  A L A S K A  STATE L E G I S­

LA T I V E  C O M M I T T E E  that r e p r e s e n t s  the l e g i s l a t i v e  i n t e r e s t s  of the 27,000 

o l d e r  A l a s k a n s  w h o  b e l o n g  to AARP.

Our o v e r a l l  c o n c e r n  is that the l e g i s l a t i o n  b e f o r e  y ou  w i l l  not a c c o m p l i s h  

its o b j e c t i v e  (the l o w e r i n g  of l i a b i l i t y  i n s u r a n c e  p r e m i um s ) ,  but that it 

w i l l  do s u b s t a n t i a l  v i o l e n c e  to the r i g h t s  of i n j u r e d  p a r t i e s  to reco v e r  

r e a s o n a b l e  c o m p e n s a t i o n  for their injuries.

We h a v e  s e r i o u s  c o nc e r n s  w i t h  2 s e c t i o n s  of the b i l l - - s p e c i f i c a l l y  S e c t i o n  1 

and S e c t i o n  5.

S e c t i o n  1 We b e l i e v e  that the r e d u c e d  l i m i t a t i o n  on non-econoraic 

d a m a g e s  ( f r o m  $ 5 0 0 , 0 0 0  to $ 1 0 0 , 0 0 0 )  m a y  be d i s c r i m m i n a t o r y  w ith r e s p e c t  

to o l d e r  people, who  do not h a v e  a g r e a t  e a r n i n g  p o t e n t i a l  in their 

r e t i r e m e n t  years.

S e c t i o n  5 We  are c o n c e r n e d  w i t h  the r e m o v a l  of the t e r m  "inju r e d  p ar t y "  

in the r e q u e s t i n g  of p e r i o d i c  pa yments. O b v i o u s l y ,  the prospect of a 

20 y e a r  p a y o f f  is not v ery a p p e a l i n g  to a 7 5 - y e a r  old injured party.

On the v e r y  da y  (March 23rd) that I t e s t i f i e d  on this bil l  be f o r e the S e n a t e  

F i n a n c e  Co m m i t t e e ,  the A n c h o r a g e  D a i l y  New s  c a r r i e d  the s t o r y  of a suit f iled 

by the A t t o r n e y s  G e n e r a l  of 8 st a t e s  a g a i n s t  d o z e n s  o f  i n s u r a n ce  com p a ni e s  

c l a i m i n g  that the i n d u s t r y  had c o n s p i r e d  to c r e a t e  the c u r r e n t  li a b i l i t y  

crisis. I r e s p e c t f u l l y  submit to you that it m i g h t  be w e l l  to await the 

r e s u l t s  o f  that l i t i g a t i o n  be f o r e  p r e s s i n g  f o r w a r d  w i t h  w h a t  we c o n s i d e r  to 

be flawed tort r e f o r m  legislation. T h a n k  y o u  for the o p p o r t u n i t y  to testify.

American Association of Retired Persons 1909 K Street. N.W., Washington, D.C. 20049 (202) 872-4700

John T . Denning President Jack Carlson Executive Director
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JOINT AND SEVERAL LIABILITY

flu.esliQQS-.and Answers

1. WhatJs. Joint _and several liahilitv?

This is a rule of law that says that if two or more people combine 
to cause harm to another, they are each liable to their victim for the 
entire amount.

2. WhatJs the reason for the rule?

Joint and several liability is a rule of FAIRNESS. It applies only 
when each wrongdoer has contributed in causing a l l  of a victim's 
damages. Because each wrongdoer has in fact caused all of the 
victim's damages, it is only fair that the law make each of. them 
responsible to the victim for the entire loss.

3. Whv should one wrongdoer pav all the damages?

It is only fair to make a person who has caused all the damages pay 
for the losses he has caused, even if others may also be responsible. 
However, in most cases, one wrongdoer does not pay all the damages. 
If one wrongdoer compensates the victim, that person can force the 
others responsible to reimburse him for their share. Joint and 
several liability puts the burden for distribution of a loss among those who have caused it and not on an innocent victim.

4. Does Aiaska have pure joint and several liability?

No I In 1386, the state legislature adopted a modified form of joint 
and several liability, which limits a wrongdoer's liability to no more 
than twice his percentage of fault. In other words, if a wrongdoer is 
found to be 10% responsible for harming a victim, he would only have 
to pay 20% of the damages. This would mean that 80% of the 
damages must be borne by the innocent victim.



5. Whv shouldn't the victim prove the degree of fault of everyone 
whose fault contributes to his injuries?

In most cases where two or more persons concur to cause damages 
to a victim, it is extremely difficult, if not impossible, for a victim 
to prove degrees of fault among wrongdoers. When each wrongdoer 
concurs to cause the victim's entire loss, it is fair to make each 
wrongdoer responsible for the whole.

6. How long can a victim wait to sue someone who has harmed them?

Ordfinarily, the victim only has two years from the time of the 
accident or loss. If wrongdoers are liable under joint and several 
liability, their victim, by suing one wrongdoer, can preserve his 
rights against the rest. This is a very important right in Alaska, 
since many times an out-of-state wrongdoer cannot be located in 
time to meet the deadline for filing suits.

If the rule that those who combine to cause a victim's loss are liable 
for the entire loss is changed, then many wrongdoers would escape 
liability completely, since they could not be located in time for a 
victim to preserve his rights against them.

7. What happens if one guilty person has .no..money to compensate 
their victim? Under joint and several liability, who bears the 
risk of insolvency?

Under pure joint and several liability, the risk of insolvency is on 
the wrongdoers rather than on the innocent victim. The law has for 
many generations recognized that society is best served by having 
the wrongdoers bear the loss, because, to be held jointly liable, each 
must have been found to have caused all the damage. If the rule 
were abolished, the innocent victim would bear the loss.

Under Alaska's modified joint and several liability, since someone 
cannot be held liable for more than twice their percentage of fault, 
both the wrongdoer and the victim bear part of the risk of 
insolvency.



8. Whv is it important that one of the responsible parties be solvent?

It is important that one of the responsible parties be solvent, so 
that innocent victims can be compensated for the wrongs done to 
them.

9. .Can. you givei-us-some .examples?

a. A plane crashes because an engine part was defective and because 
the airline did not properly inspect and maintain the engine. If the 
part would not have been defective, ql the inspection had been 
properly performed, the accident would not have happened. If the 
part manufacturer is insolvent, under pure joint and several 
liability, the families of the passenger can be fully compensated by 
the airline for their loss. Without joint and several liability, they 
may receive only 50% of their damages from the airline, even though 
the airline's failure to inspect directly caused the plane to crash.

b. Leaching of toxic chemicals from a hazardous waste dumpsite has 
polluted a well which supplies water to a large housing project with 
expensive homes. Due to the carcinogenic nature of the chemicals, 
homeowners can no longer even bathe or wash their clothes in the 
water, let alone use it for cooking or drinking. There is an 
unusually high incidence of cancer and other serious ailments among 
subdivision residents, and their once-expensive homes are now 
worth absolutely nothing.

The dumpsite has been in use for over 15 years, and has changed 
hands several times. There are no records of who has been dumping, 
which chemicals, and in what quantities over that period of time. 
Although many companies have used the site, there are records for 
only one company which has been dumping PCB's, known carcinogens, 
during the past 2 years. If this is the only company that can be 
located, should the homeowners be left to bear the rest of the 
burden for their losses?

c. A car and a gasoline transport truck both enter an uncontrolled 
intersection without stopping and collide, causing the gas to ignite 
and bum adjoining buildings. The car has minimal insurance, and the 
car's driver has no assets to speak of. Each driver caused all the 
harm; under joint and several liability, each driver is liable for the 
whole. Without joint and several liability, the property owners



would boar 50 percent of their loss even though they contributed 
nothing to the accident!

10. Whv should a oorson who is found to be 10 percental fault be in
£LPQsiti0P -tQ-D£y .100 percent of the damages?

First of ail, in Alaska, THIS IS NOT POSSIBLE. Under current law, 
someone who is found to be 10 percent at fault would not pay more 
than 20 percent of their '’ictim's damages.

Even under the pure joint and several liability enforced by most 
other states, this is an infrequent occurrence, although it can happen 
-  particularly in a complicated case with multiple wrongdoers.
The greater the number of wrongdoers, the more likely the 
percentage of fault of each will be low.

You must keep in mind, however, that -- both in Alaska and in other 
states -- the 10 percent wrongdoer, to bo liable in the first place, 
must have been found to have been a cause of all of the victim's 
damages. If joint and several liability were abolished to protect the 
10 percent wrongdoer, it would also protect those who are 40, 50 
and 60 percent at fault , as explained in the examples.

Also keep in mind that the 10 percent wrongdoer has the right to 
force the other wrongdoers to reimburse him for any damages beyond 
his percentage of fault. This places the burden where it should 
rightfully be -- on someone who caused the harm, rather than on 
someone already harmed through no fault of their own.

11. How much would the law be changed if wrongdoers who concur in
.causin.CLdamage_w.ere -not responsible for the entire loss they 
caused?

This would be an extremely significant change in the law. It would 
overturn the carefully balanced legislative policy and design that 
has governed Alaska and other civil law jurisdictions since the time 
of the Romans, some two thousand years ago. It would also overrule 
thousands of well-reasoned cases where the rights of the parties 
were carefully evaluated.
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EXCEPTIONS TO A00LITI0N OF JOINT AND SEVERAL LIABILITY

1. Hazardous waste
2. Intentional torts
3. Where defendants acted in concert

4. Where defendants conspired to commit a wrongful act

5. Where defendant's share of judgment is uncollectable

6. Economic damages

7. Cases less than $25,000 rvorth of total damages

8. Fault-free plaintiffs

9. Land sale practices

10. Pollution control cases

11. Security transactoins

12. Anti-trust

13. RICO Act cases

14. Where defendant is more than 25% at fault

15. Environmental pollution
16. Toxic case

17. Aircraft accidents

18. Strict liability cases

19. Product liability cases

20. Motor vehicle accidents

21. Medical expenses
22. Medical malpractice cases

23. Where defendant Is more than 50% at fault

24. Situations not found in legislation and “having sound basis in public 
policy"

25. Defendants strictly liabile for the manufacture and sale of defective 

product

26. administrative hearings

27. workers' comp cases which implead third parties
28. construction cases

29. contract cases

30. If damages cannot be apportioned

31. Radioactive waste

32. manufacture of generic products

33. business torts



ABOLITION OR MODIFICATION 
AS OF

JULY 1987
* f

ALABAMA

Contributory no changes 

ALASKA

1986 - any defendant less than BO % at Fault cannot be held jointly
• liable For more than two times the percentage of fault. '

ARIZONA

1987 - Abolished except for:

1. intentional torts
2. hazardous waste

ARKANSAS 

No changes 

CALIFORNIA

1986 - Abolished for non-economic damages (Prop. 51).

COLORADO

1986 - Total abolition
1987 - Except in cases in which the defendants:

1. acted in concert
2. conspired to commit a wrongful act.

CONNECTICUT

1986 - Total abolition except where the defendants* share of
judgment is uncollectable.
1987 - Except for economic damages.

DELAWARE

No changes

J O I N T  A N D  S E V E R A L  L I A B I L I T Y
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F l o r i d a

1986 - Abolished except for:

1. cases less than $25,000 worth of total damages
2. intentional torts
3. fault free plaintiffs >
4. land sale practices
5. pollution control cases
6. security transactions . •
7. anti-trust
8. RICO Act cases

GEORGIA

1987 - Abolished, however, a jury may specify particular damages and 
award a jury uerdict seoerally.

HAWAII

1986 - Abolished in non-economic damages cases except for:

1. a defendant is more than 25 X at fault
2. intentional torts
3. environmental pollution
4. toxic cases
5. aircraft accidents\
6. strict l i a b i l i t y .cases
7. product liability cases
8. motor vehicle accidents

IDAHO

1987 - Abolished except for:

1. intentional torts
2. hazardous wastes

ILLINOIS

1986 - Abolished except for:

l

\

1. defendants more than 25 X at fault
2. medical expenses
3. medical malpractice cases
4. environmental cases

INDIANA

1984 - Total abolition 

IOWA

1984 - Limited the doctrine so it would not apply to defendants 
found to bear less than 50 percent of total fault assigned to all 
parties, leaving them liable for their several amount. Iowa 1984 
Act, Secs. 668.1-668.3, 619.17.



K A N S A S

1978 - Abolished case law. Broujn v .  K e i l l . 580 P.2d 867 (Kan. 1978)

KENTUCKY

No changes

LOUISIANA
_ t

1987 - Abolished to the extent that a less than 20 percent defendant 
would not be responsible for more than SO percent of the damages 
awarded.

MAINE

No changes

MARYLAND

Contributory - No changes 

MASSACHUSETTS 

No changes 

MICHIGAN
I

1986 - The doctrine is fully applicable if the plaintiff is fault 
free. If a plaintiff is attributed with any degree of fault the 
doctrine applies as follows:

1. a defendant is severally liable for the degree of fault 
the court or jury assessed; and

2. there is joint liability for the degree of fault the 
unpaid portion at the same percentage of fault a s s e s s e d .

MINNESOTA

No changes 

MISSISSIPPI 

No changes 

MISSOURI

1907 - If the defendant is less at fault than the plaintiff, the 
defendant is limited to two times the level of fault assessed.

MONTANA

1987 - Abolished except for:

1. defendants more than 50 %  at fault

\



NEBRASKA 

No changes 

NEVADA

1. product liability cases . *
2. toxic wastes
3. intentional torts
4. cases in which defendants acted in concert 

NEW HAMPSHIRE

1981 - Abolished the doctrine in fauor of several liability. N.H. 
Rev Stat. Ann. Sec. 507.7-a.

NEW JERSEY

No changes

NEW MEXICO

1981 - Abolished by case law. Abolition with exceptions.

1987 - Abolished except for:

1. intentional torts
2. situations not found in the main text of the legislation 

and "having sound basis in public policy"
3. among defendants who have a relationship imposing 

vicarious liability
4-. defendants held strictly liable for the manufacture and 

sale of a defective product.

NEW YORK

1986 - Abolished in non-economic damages cases except for:

1. a defendant who is more than 50 %  at fault
2. administrative hearings
3. in w o r k e r s 1 compensation cases which implead third parties
4. intentional torts ■ •
5. toxic torts
6. product liability cases where the responsibility cannot 

be joined to the action
7. construction cases
8. contract cases
9. motor vehicle cases

1987 - A b o l i s h e d  e x c e p t  For:



NORTH CAROLINA 

Contributory no changes 

NORTH DAKOTA 

- 1987 - Abolished except For:

1. intentional torts
2. cases in which defendants acted in concert ' *'

OHIO

1980 - Total abolition (Ohio Reu Code)

OKLAHOMA

1978 and 1981 - Case law which limits the rule to cases where
damages cannot be apportioned or when plaintiff is not at fault.

OREGON

1987 - Limits the doctrine to defendants who are IB percent or more 
responsible. The doctrine applies in full in pollution, hazardous 
waste and radioactiue waste cases.

PENNSYLVANIA 7 •

No changes 

RHODE ISLAND
m

No changes 

• SOUTH CAROLINA

Contributory no changes

SOUTH DAKOTA

\
1987 - Limi ted joint for those who are -50 % or less responsible for 
a wrongful action. Defendants pay no more than twice their 
percentage of fault.

TENNESSEE

Contributory - No changes



TEXAS

1987 - In order to be held jointly liab-le, a defendant's percentage 
of responsibly must reach certain thresholds:

1. In negligence and malpractice cases:

a. "Texas Rule" - defendant's percentage of responsibility
must be greater than the plaintiff's; and

b. 21 % threshold - defendant's percentage, of
responsibility must be greater than 20 %.

2. In products liability cases a defendants must reach the
21 % threshold .

3. Where the plaintiff is fault free the defendant must 
reach a 11 % threshold.

4. There is no threshold for defendants in pollution injury 
cases and toxic torts.

UTAH

1986 - Total abolition.

VERMONT

1981 - Abolished the doctrine in favor of several liability. Vt. 
Stat. Ann. Tit. 12, Sec. 1036.

VIRGINIA

Contributory no changes 

WASHINGTON

1986 - Abolished except for:

1. fault free plaintiff
2. defendants acted in concert
3. hazardous waste
4. business torts
5. manufacturing of generic products 

WEST VIRGINIA

1980 - Abolition except in cases were defendants are more than 25 % 
at fault.

WISCONSIN

No changes

WYOMING

1986 - T o t a l  a b o l i t i o n
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CITIZENS COALITION FOR TORT REFORM
907-561-6250

Dear Senator Kerttula:

Please find enclosed a breakdown of the cost of a i ecent verdict in 
favor of the plaintiff and against Humana Hospital and MICA, The 
Medical Indemnity Corporation of Alaska.

This case is an example of what really happens in our civil courts. 
Many plaintiff's lawyers have told you that there are not judgements in 
the State of Alaska in excess of one million dollars. Here, before 
you, is an example of one. I am certain that many of you have heard 
Mr. Roller, from the Division of Insurance, testify that jury verdicts 
are only the tip of the civil litigation iceberg. Below the water 
level on this iceberg, where we cannot see or measure, are the settled 
cases. Nevertheless, jury verdicts serve as bench marks, or "shadow 
verdicts", if you will, and it is against these verdicts that insurance 
companies attempt to settle claims. There are some interesting facts 
which can be read between the lines in an evaluation of this judgement.

For the record, the Los Angeles County settlement was $650,000.00 with 
the provision that the plaintiff would have to return $300,000.00 to 
California if successful in his Alaska lawsuit. The plaintiff was 
clearly far more successful in Alaska than he was in California. 
Please note the difference between the Alaska award of $1,859,518.90 
and the California award of 650,000.00. This seems "clear and 
convincing evidence" of the value of tort reform in California vs. the 
lack thereof in Alaska.

What is of further interest is that the California settlement was 
reduced to present value - by the Alaska Court - when it subtracted the 
amount from the verdict awarded in Alaska. At the same time the Alaska 
court computed the costs for economic and non-ecomonic costs on the
basis of future economic value - as opposed to again using present
economic value - when it came to making the award. It seems to me this 
is a clear inconsistency on the part of Judge Gonzales. Either we
should calculate everything as present value or at future value, but 
not selective in calculating the deductions at present value and
awards at future value.

P.O. Box 201668 •  Anchorage, Alaska 99520

April 15, 1988

Senator Jalmar (Jay) M. Kerttula 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811
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Please note the cost of pre-judgement interest of $683,53A.00. The 
Alaska tort reform action in 1986 mandates pre-judgement interest be 
calculated from the date of filing. Had the 1986 law been in effect in 
1982, there certainly would have been substantially less prejudgement 
interest added to the award in this case. It is also very important to 
note there was no action taken on the Alaska case for a period of one 
yecr while the litigation was pursued in California. The one year lack 
of action in Alaska forced the pre-judgement interest award to increase 
$117,^6.

Finally I would like to draw your attention to Rule 82 attorney's 
fees. Please note in the Alaska case alone, the cost was $171,319.90. 
In its history, MICA has paid out nearly half a million dollars in Rule 
82 fees. To its certain knowledge, MICA has never been successful in 
recovering a single dime for Rule 82 fees when it prevailed. I think 
this illustrates clearly our contention that Rule 82 is a one-way 
street. It is awarded when there is a pocket to pick; when there is 
not a pocket, there is no award. The net effect is to increase the 
cost of awards by 10£ or so in the State of Alaska. Further testament 
is the fact that we, the consumers, pay a premium rider for Rule 82 
fees for every policy written in the State of Alaska.

Obviously the present liability crises is not over. The tort system is 
a clear and major part of the problem. I would urge your action on the 
Senate Bill 211, which is presently in Representative Donley’s House 
Labor and Commerce Committee.

David A. McGuire, M.D.
Chairman, Citizens' Coalition for Tort Reform

M K D 0 3 0 0 3 / W
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"jl/T"T" \  M edical Indem nity
l r l  JL V y X jL  C o rp o ra tio n  o f  A laska
ALEUT PLAZA
WOO O LD  SEWARD HWY.. SUITE 203 
ANCHORAGE. ALASKA 99.503

TO: MICA Executive Committee
MICA Claims Committee

FROM: Janet Johnston,
Claims Manager

DATE: March 17, 1988

RE: Judgement in Justice Case

At 2:00 p.m. this afternoon I was informed by Jim Delaney's 
office that Judge Gonzales had entered judgement in the 
Justice case in the amount of $1,859,518.90. That figure is 
inclusive of prejudgement interest and Rule 82 attorney fees 
but does not include plaintiff's costs which have yet to be 
determined at a cost hearing. I do not expect that those 
will exceed $100,000.

The judgement of was broken down as follows:

$ 1,449,160.00 Amount of the verdict
144;916.00 10% plaintiff contributory negligence

$ 1,304,244.00 Subtotal
210,201.00 Present value of L.A. County settle-

------- ---------  ment as of July 1985

$ 1,094,043.00 Subtotal
89,378.00 Collateral medical benefits

$ 1,004,685.00 Subtotal
+ 683,534.00 Prejudgement interest at 10 1/2%
------------------  from May 30, 1982 - March 16, 1988

$ 1,688,199.00 Subtotal
+ 171,319.90 Rule 82 attorney fees

$ 1,859,518.90 Final Judgement

To this final judgement figure will be added plaintiff 
attorney costs as they will be determined by the judge at a 
cost hearing to be held in the future.
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3̂71/ft)
Dave Donley, Representative Ap^ J
House Labor & Commerce Committee '^ 2 $  jqQ
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Donley:

I am enclosing a recent memorandum from the staff at Providence Hospital.
As you may know, the Supreme Court recently, in its Jackson vs Powers de­
cision, allocated to the Hospital a non-delegable duty relative to care 
provided within the Emergency Room. This, in the view of the Sisters 
of Providence, has substantially increased their liability relative to 
malpractice actions against the Hospital. In their opinion, they already 
have an unacceptably highk exposure, and the Supreme Court decision makes 
their continued operations untenable without enjoining physicians in the 
lawsuits provided.

Please note the second motion enacted by the Executive Committee of the 
staff of Providence Hospital, April 13, 1988. The unhappy fact of the 
matter is that continued escalation of liability exposure has brought 
the staff of Providence Hospital and the Administration of Providence 
Hospital, to very bitter loggerheads. There is more than a possibility 
that medical services are going to be curtailed as a result of this Sup­
reme Court interpretation and as a result of the attendant liability.

Clearly there are at least two factors operating in this arena. The first 
is the magnitude of the liability, and the second is the distribution of 
the liability. Many may not quarrel that the distribution of the liability 
is appropriate relative to the Supreme Court's decision in Jackson vs Powers. 
Nevertheless, .if that's the case, then the magnitude of the liability must 
be reduced ort&simply not tenable for the hospital to continue with the kind 
of loss exposure that it's had.

I am also enclosing correspondence between our Clinic, Anchorage Orthopedic 
Associates, and trie other large orthopedic clinic in Anchorage, namely the 
Anchorage Fracture & Orthopedic Clinic. Again, I think the correspondence 
is self-explanatory. Nevertheless it's worth pointing out that from our 
point of view,(that is Anchorage Orthopedic Association), we cannot take 
the risk of interpreting films that are copies because they may miss some 
important detail. Anchorage Fracture & Orthopedic Clinic does not feel



page 2 - Representative Don Donley

they can release the films because they've had instances in which the
films have been stolen, misplace, lost, etc. If litigation ensues and 
the films are not available, it's the physician's word against the patient 
and the plaintiff attorney. Clearly an untenable situation for "risk man­
agement". The immediate consequence to the citizens of the State of Alaska 
is that when I see a patient for a second opinion, I'm compelled to order 
new X-rays. These X-rays are an approximate cost of $150.00. Given that 
I see an average of five to ten patients in any given week for second op­
inions, the arithmetic becomes important.

Representative Donley, this is an important problem, and we cannot afford 
to continue to ignore it. I understand that the Attorney General is con­
templating action against the insurance companies for anti-trust, etc. To 
the extent that such activities are responsible for the present state of 
affairs, we support that investigation. To say that that alone is suffic­
ient is clearly short-sighted if not self-serving. I'm certain that you 
are well aware that the Medical Mutual Insurance Companies in the State of 
Alaska have nothing whatever to do with Aetna, SIGNA, or any of the other 
major insurance companies that are being part of this action. To say that 
the action on the part of those insurance companies has anything whatever 
to do with the current state of affairs so far as medical liability insur­
ance is concerned is to obscure the issue.

In 1976 and '76, the liability crisis became acute within the State of Alaska. 
There was a period of time in which medical care was provided only on an em­
ergency basis. There were patients who were denied care because of their
affiliation with identifiable subsets of the community. This is an unhappy 
state of affairs and should not be allowed to occur again. I do not feel 
that we can afford to ignore any longer that 20 to 40% of the physicians 
in the State of Alaska are uninsured, and not by choice. The insurance is 
available, it's simply not affordable. Recent verdicts and settlements in 
walpractice actions illustrate the point. It's not clear to me that we can 
afford a system that allocates one individual $1.8 million dollars when he's 
already received $650 thousand from a settlement in California. The parents 
of a baby born in Ketchikan recently received $2.2 million dollars and the 
lawsuit continues. It doesn't take a genius to do the arithmetic to divide 
these kind of costs amongst the citizens of a state of 500,000 people. I 
urge your expeditious action to hold a hearing on Senate Bill 211 and the 
related issue of defining hospital liability.

David A. McGuire, M. D.

DAM:1i
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. INTENTIONAL TORTS ■ v'. ‘ J. j j  Jv •
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A. Examples: / , 1
/  ^ •>'/ v

1. Assault and Battery / * >* /f
a) An act with intent to cause a harmful or 
offensive contact ..which actually places the 
victim in imminent apprehension of such a 
contact fulfills' the elements of assault and 
battery. Malice is not an element. Merrill

Faltin, 430 P.2d 913 (Alaska 1967).

b) Damages: A person is not entitled to 
actual or compensatory damages for assault and 
accordingly, not entitled to punitive damages 
if he/she suffers no mental or physical 
injury. Hamerly v. Denton, 359 P.2d 121 
(1961).

2. False Imprisonment

a) Fr-.se arrest is one way to commit false 
imprisonment. Since the arrest involves 
restraint, it inherently involves imprison­
ment. City of Nome v. Ailak, 570 P.2d 162 
(1977).

b) Defense: Where a shopkeeper has reason­
able grounds to believe that the person has 
concealed upon his person unpurchased 
merchandise, such grounds acts as a defense to 
false imprisonment actions, if the person is 
detained in a reasonable manner for not more 
than a reasonable time to permit investigation 
or questioning. Malvo v. J. C. Pennev Co., 
512 P.2d 575 (Alaska 1973).

c) Alaska does not permit an individual to 
bring an acti'bn agaihstT~EHe state for recovery 
o f d amag~g~S fo~ r various in'tenti onal torts) 
assault, batter'y, raise imprls'nnmpnt-. 
sTahaer, etc) AS 09.50.250(3). But suit 
permitted where plaintiff's wrongful incarcer­
ation was caused by negligent record keeping, 
and not false imprisonment. Zerbe State, 
583 P.2d 845 (Alaska .1978). S ee, Alaska State 
Tort Claims Act, Sec. V.A.

) “7t



i -r 3. Emotional Injury. Intentional Infliction of
An/ Emotional Distress. Despite the fact that Worker's 

Compensation (AS 23.30) is the exclusive remedy for 
the injured worker, (See Sec. V) conduct by the 
employer's insurance carrier subsequent to the 
injury in which the carrier intentionally and 
maliciously misled the worker about his right to 
compensation and discouraged him from exercising 
his rights, will support a claim for emotional 
injury. Stafford v. Westchester Fire Ins. Co. of 
New York, Inc., 526 P.2d 37 (Alaska 1974).

4 . .Intentional Ln.te.rference_wi.th. Contrac.t_Right „
iv / (o»+r<'C*~ A contracting party has a claim against a third

party who intentionally procures breach of 
contract. A prima facie case is established bv.
P roof of a  breach intentionally procured.
Defendant then must show that his conduct was
justified. Plaintiff need not show malice or— LLL
will. Long v. Newby, 488 P.2d 719 (Alaska 1971).

^ 5 • Trespass-and— Conversion.. Plaintiff shall be
awarded damag.es which would place him in a sub­
stantially "equivalent position to that which he
would have Q^nnpipri nanTC f-j-pqpaSS npt fagSn
committed. Thrift Shop, Inc. v . Alaska Mutual 
Savings Bank, 398 P.2d 657 (Alaska 1975).

III. INJURY TO REPUTATION^

A. Defamation

1. Definition of Libel: Every false and unprivi­
leged publication which exposes a person to 
hatred, contempt, ridicule or obloquy, or causing 
him to be shunned or avoided or which tends to 
injure him in his occupation is nlibelous". 
Golden North Airwavs v. Tanana Pub. Co., 15 Alaska 
303, 218 F .2d 612 (1955).

2. Privilege.

a) A publication that is defamatory in itself 
is itself an injury entitling the injured one 
to recover damages unless it is shown to be 
true or that it is privileged. Pearson v. 
Fairbanks Pub. Co., 413 P.2d 711 (1966).
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b). Truth is a complete defense. Fairbanks
Publishing v. Pitka, 376 P . 2d i90 (Alaska
1962 j 445 P . 2d 685 ("Alaska 1968), Urethane 
Specialties v. Valdez, 620 P.2d 683 (Alaska
1980).

P Y iv ^ '-e# c  c) Absolute,, Privilege: Judicial— officers,1 v attorneys , witne_S-Se.s , jurors, legislators ,
government executive officers" and others ' are 
accorded absolute privilege of publishing 
false and defamatory matter within certain 
limitations. Fairbanks Pub. Co. v. Francisco, 
390 P. 2d 784 (1964). Defamatory ma_tter
published in a judicial proceeding,, although 
made .mal i ci.nu.s-1-y-̂ —— is— absolutply privilpgpd. 
Smith v. Bannister, 9 Alaska 632 (1939). This 
extends to affidavits as well as in-court 
testimony. Nizinski v. Currington, 517 P.2d 
754 (1974).

Pr,Mi)** d ) Cqnditiojial— PjJjdLLegjst: News.jmedia is
' ‘ ?  accorded "conditional privilege" to publish

reports of a government official even though 
report may contain false and defamatory 
matter. This privilege is recognized because 
it is considered in public interest that 
information be made available as to what takes 
place in public affairs. Fairbanks Pub. Co. 
v . Francisco, 390 P.2d 784 (1964).

e) Malice.: A defamatory statement made with 
the Tcnowledge that it is false or with a
reckless disregard of whether it is false 
negates the conditional privilege. Pearson v. 
Fairbanks Pub. Co. , Tl'3 P . 2d 711 (1966).
Restatement (Second) of Torts § 600 (1977)
Urethane Specialties v. Valdez.

III. )NEGLIGENCE 1

/U\a(( t'u. I

A. Overview: Prima Facie case of negligence is
established by the existence of an act o r omission, which
is a breach of a duty, of due care and which is the
proximate_cajujs.e_of-tHe_plaintif f 1 s injur y .

a) Defendant must have owed a duty of care to 
the plaintiff.

1 . D u ty

- 3 -



7-P Cu-rC- b) Generally/ 
act with that
ably_prudent_person_ would 
or_s imilax— cixoums tances. 
^70 P.2d 492 (Alaska 1975)

the duty of care is the duty to 
.amo.unt of care which__a reason-

J1S g under th e same
Leiah v. Lundauisc,

i) Inaction may also constitute a breach 
of duty. Shart v. Fairbanks North Star 
Boroughe 559 P.2d 178 (Alaska 1977).

J r-( C*.CAr\ 2. Breach.

a) That duty must have been breached.

b) The breach of duty may be "misfeasance" or 
"nonfeasance". Transamerica Title Ins. Co. v. 
Ramsev, 507 P.2d 492 (Alaska 1973 ) .

Causati-on:

a) Cause-in-fa.ct. The breach of duty must be 
the cause in fact of the injury, and

b) Proximate cause. The injury to plaintiff 
must have been proximately caused by the 
breach. Larman v. Kodiak Electric Ass'n, 514 
P.2d 1275 (Alaska 1973).

4. •Damage♦ The plaintiff must have been injured. 
The injury may be to the person or to property.

Defenses. There are two types of defenses:3.

a) Defenses which may deny liability. See 
Comparative Negligence, Immunities, Statute of 
Limitations, Sec. Ill F.

b) "Defenses" which may reduce damage 
recovery. See Contribution, Indemnity, Sec.
VI.

B . \ j D u t y There are several duties in Alaska in addi­
tion to the basic duty to behave as a reasonable person 
would. Some of these special duties are created by 
statute, some by case law.

1. .D.utv.. Not., to Violate Legislati.ve, or_Admi.ni-
strative Standard or..Neqligence..per se. The source 
or t m s  special duty is judicial. The court may 
adopt as its standard of conduct for a reasonable
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person the requirements of a legislative or admini­
strative regulation. The purpose of the doctrine 
is to make the general reasonable person duty 
specific and precise.

a) Originally enunciated in Ferrell v. 
Baxter, 484 P.2d 250 (Alaska 1971) and refined 
in Bachner v. Rich, 554 P . 2d 430 (Alaska 
197617

Voohj b) In order for a regulation to qualify as a
- a*- (tuj special duty for determining negligence pers e f the purpose of the ~egulation violated

~ must be:

i) To protect a class_ojL_p.e.c.s_ons. which 
includes the one whose interest is 
invaded;

ii) To protec.£_th.e—  particular, interest 
which is invaded;

i i i ) To protect that interest a gaiji s t
the particuIar-Jaazard from which the harm 
results;

iv) To protect that interest against the 
kind of harnTj t̂Llch has resulted.

c) The regulation may be employed as the 
applicable standard of care where the rule of 
conduct contained therein is expressed in 
specific, concrete terms.

i) The regulation may not be used as the 
standard of care where the regulation 
merely sets out a general or abstract 
standard of care. Northern Lights Motel, 
Inc. v. Sweanev, 561 P.2d 1176, rehearina 
563 P.2d 256 (Alaska 1977).

ii) Nor will a safety clause in a 
government contract be considered the 
applicable standard of care toward a 
non-employee or non-business related 
person on the job site. Macev v. United 
States, 454 F . S u p d . 684 (D.C. Alaska 
1978).
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d ) The elements listed in ere nscssse,**** 
tn 3 f inning_of negligence _per__.se.; however , 
the fact of adopting the regulations is 
discretionary with the trial court. Bachner.

e ) If_the trial court adopts the regulation 
or statute for purposes of determining negli­
gence per s e, the effect is that the statute.  ̂
or regulation— will -become— ^ substitute for the . 
usual common law reasonable person standard__as__
the standsrh  car 3 . The j_ury," so
instructed, must then apply the standard, of 
care to the remaining elements necessary to a 
determination of negligence.

f) A prior criminal conviction may be con- . 
clusive as to negligence if._g.t_afose_from_the.
same £.ac-ts_ as the— subsequent _negligen.ce
action. Scott v. Robertson, 5 8’3~" P*.'2d 188 
(AlaVka 1978 ). (Earlier conviction for 
driving while impaired, conclusive evidence of 
facts necessarily determined in subsequent 
civil action arising from same incident.)"

Em-ty_of Owner and-£ccupien,of_Land. Alaska has 
abandoned the common law classifications of tres­
passer, licensee and invitee as a means of deter­
mining the tyoe of duty owed by the land owner or 
occupier.

a) Now a reasonable person standard applies.
The owner must maintain his property in a 
reasonably safe condition in view of all the 
circumstances, including:

| b) A land owner is not liable if, 1) the
i injury results from the natural conditions of 
I the-!and", and 2 ) T h e  injured person— was__undar.
? no duty to oav the owner for his use of the
: property?

| i) The likelihood of iniury_.to others:

ii) The seriousness of the injurv;. .-------------------------------

iii) And the burden on the respective
parties of avoiding- the risk. Webb v.
City & Borough of Sitka, 561* P . 2d 7 3 1 
(Alaska 1977).

 ________ _ rs t* r A
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1 3* vPuty^.of.,the Health Care Provider. This duty
has its source in the Medical Malpractice Act, AS
09.55.535-560. “

a) The legislature has determined that the
reasonableness of the conduct—  of a "health
care provider" is measured bv the degree of
care ordinarily exprrTqT H  T n  t-he field on
s pecialty in w h ich the d efe n d an t— : La
practicing. AS 09.55.540(a)

i) The plaintiff has the burden of
proving by a pr e~p~on <3 er~an c e o f the.
evidence the degree o'f care ordinarily
exercised in the field or specialty, the 
defendant's failure to abide by this 
degree of care, as well as the Jgujrdsn— of
proving — t h at pi a,intiff1 s i n j ur i es were
the "proximate_result.!!! p f ^ h e ^ b r j a c h  *of
duty. AS 09*. 55. 540(a)

ii) Priest v. Lindig, 583 P. 2d 173,
(Alaska 1978), applies a community rather 
than national standard.

iii) There is no presumption of negli-
gence.. on the part of the defendants
09755.540

iv) A "health care provider" includes a 
physician, psychologist, dentist, nurse, 
chiropractor and physical therapist.
09.55.560.

b) The health care provider is also under a
duty to obtain th e__i n fo cmed consent of a
patient under certain circumstances.

i) The provider is liable for failure to
obtain informed consent if claimant
establishes by a preponderance of the
evidence both failure to inform of common 
risks and reasonable alternatives and 
that but for the failure to inform, 
claimant would not have consented.
09.55.560.

ii) It is a defense to a claim of lack
of informed consent that the risk was
either commonly known or too remote, the
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pctrent had already indicated lack u£ 
heed of any risk, consent was not 
possible, or disclosure would have had an 
adverse effect on the patient's condi­
tion. 09.55.560(b).

c) A patient and a health care provider may
execute an agreement to submit to 'arbitration.
09.55.535.

i) Any claim filed after such an agree­
ment is formed shall be submitted to an 
arbitration board, which may appoint an 
expert advisory panel.

ii) The report of the expert advisory 
panel is admissible in court as if its
contents were testified to by its
preparers. 09.55.536(e).

d) No advance insurance payment is admissible 
as an admission o'f liability. 09.55.546

e) Damages are awarded in accordance with
principles of common law. 09.55.548

f ) Good Samaritan A ct AS 09.65.090 waive s 
. liability for simple negl.ig.ence_ even when
committed at a hospital by a doctor in an
emergency. ~ “-------------

4. .Duty of .the -Common. Carrier. A higher standard
of care is imposed on common carriers transporting
passengers for hire. They _mu.s.t exercise the_
hig hest d.eq-oae. of _carjs f or fch e s a f e t y o'f’
passengers.- Widmver v. Southeast Skvwavs, Inc.," 
584 P.2d 1 (Alaska 1978).

5. The common carrier duty also applies to a
prisoner. Wilson v. Kotzebue (Oo. No. 2331, May
1981).

6. Employer's Duty Regarding Defects in Machinery.
The employer has._a_spec.ia 1 statutory.._duty__to_pr0-7
t e.ct employ e e s f r om—laef ec.tsHTof in's uf f icis n cy i n
machinery_pn the job and is liable to the employee" 
or representative. AS 23. 25. 010.

a) Contributory negligence is not a defense 
if the employee's contribution to the injury
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was slight and the negligence of the employer 
gross. AS 23.25.010.

b) This statutory remedy is not available for 
an employee cp_ve.r.e3— bvZwo.rker's compensa'tTon. 
Hamah"v. Allied Concrete Products, 495 P. 2d 
531 (Alaska 1972). (See Worker'sCompensation 
Sec. V. E.)

7. Duty of Innkeeper/Bartender. There is _now a 
Dr_am Shop Act in Alaska. In Alesna v. LeGrue, 614 
P. 2cP3r387 (T9‘80'y“EEe Supreme Court gave a private 
right of action against the licensee to a person 
injured by a drunk. R e c e n t e n actment o f AS 
0,4.. 21.0.20 provides for civil liability for a
licensee who provides alcohol— to— a— minor or a_
drunk .

8. Duty of a Bailee.

a) Standard of Care: Bailee is liable for_
any— loss_or in j.urx_.to_baiJ,.ed„goods caused _by
f.ailu r.e to e xe r ci s e d.e.q. rja.e o f car_e p f. a_
reasonably careful owner.

i) This liability may be modified by 
contract so long as the provision is not 
unconscionable.

ii) Alaska refuses to exempt bailee from 
liability when bailment is at the 
bailor's risk but there is no provision 
concerning bailee's own negligence.

iii) A provision requiring the bailor_tg_ 
provide insurance "does not' abs~6lve .the 
bailee from liability for negligence.

i v ) S t rict liabilit y is ap p lied if
o t h e rwise appro p r "I a t e' to bailo'r s_ and
lessors. It ~i~s a~ttacKed on th~e_bas~is of
the existence of a defect in the^ p roduct
rather than on 'riegligenT" ̂ cohducf". 
Bachner v. Pearson, 479 P. 2d 319 (Alaska 
1970).

b) Burden of Proof: Once loss or damage to
bailed property is shown") Burden shifts to
bailee. Dresser Indus., Inc. v". Foss Launch &
Tug Co., 560 P.2d 393 (Alaska 1977).



C. j Breach. The determination of breach of the appli­
cable d u t y  involves factual analysis of whether the 
conduct that actually occurred was a deviation from the 
applicable standard of care.

1* Means of Establishing. Breach may be 
.established by direct or circumstantial evidence, 

(j'or^by res ipsa loquitur. — __

2. In the doctrine of ^res^psa— l o q u i t u r circum­
stantial evidence may establish a prima facie case 
of negligence where:

i) The accident is of the type which does not 
ordinarily occur in the absence of someone's 
negligence;

ii) The instrumentality is within the 
exclusive control of the defendant;

iii) The occurrence was not due to any 
voluntary action by the plaintiff. Widmver v. 
Southeast Skvways, Inc., 584 P. 2d 1 (Alaska
1978); Crawford v. Rogers, 406 P . 2d 189 
(Alaska 1965). '

D. LCausation./ Recall that both cause-in-f act and 
proximate cause are necessary for the determination of 
negligence.

1* -Cause-in-fact, may be established in either of 
two ways:

a) "But-for" cause. Plaintiff would not have 
been injured but for defendant's negligence; 
or

b) "Substantial factor" cause. Even if 
defendant's conduct was'not a "but for" cause 
(i.e., if either one of two acts would cause 
the injury), defendant is still liable if his 
conduct was a substantial factor in bringing 
about the injury. S tate v. Guinn, 555 P. 2d 
530 (Alaskc 1976) (Failure of State to remove 
disabled truck was substantial factor cause in 
death of motorist who collided with truck.) 
See also, State v. Abbott, 498 P.2d 712, 726-
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27 (Alaska 1972) and Sharp v. Fairbanks North 
Star Borough, 569 P.2d 178, 131-182 (Alaska
1977).

2.— Broximate.Gause^— A public policy determination 
of liability for unexpected types or methods of 
injury. Vance v. United States, 355 F.Supp. 756 
(D.C. Alaska 1973).

a) Recall the difference between problems of 
direct causation (where there are no inter­
vening forces) and indirect causation.

b) "Inter /ening force.n (the foreseeability of 
which' determines defendant's liability) is one 
which actively operates after the defendant 
has acted. Sharp v. Fairbanks North Star
Borough, 569 P.2d 178 (Alaska 1977).

E. I Damages 1* " ----=V
1. What Damages Can Be Recovered * a''

a) In general, aJwL_ciamages._pr.oximately ...caused 
by a party’s tortious actions are recoverable. 
ERA Helicopters v. Digicon Alaska, 518 P.2d 
Tffo7 (Alaska 1974).

b) [Past damages!, that is those damages 
already suffered at the time of award, may 
include past economic,loss, medical_expenses,
lost earnings and past pain and suffering.
City of'Whittier v ♦ Whittier Fuel & Marine 
Corp., 577 P.2d 216 (Alaska 1978); Alaska
Airlines
1911).

S w e a t , 563 P. 2d 916 (Alaska

c) [.Future damages, or those damages yet to be 
suffered at “tire time of award may include 
prospective medical bills, lost earnings and 
pain and suffering. Sweat.

-h ?
1 _  t

i) Special—Alaska rule., does ___
.future economic loss awards, to
value, Beaulieu v~. Elliott, 434 
(Alaska 1967).

NOT reduce, 
present 

P.2d 665

ii) Reason for NOT reducing 
award to its present value by 
an amount eauivalent to that

plaintiff 1s 
subtracting 
which wou1^
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be realized by prudent, safe investments: 
the court believed that anv earninas from 
a reduction to present value would be 
o ff se t bv in f l a t i o n a r y  p r e s s u r e s . 
F urther, there is an i n he re nt r i s xin'mlirnri i n - in irn r^on fg  W a. p j  ? j n+-j T-f
should not be forced to assume that risk. 
Beaulieu.

igif u i i i )  In computing future lost wages, no
allowance is made for salary increases. 
This, however, has been slightly modified 
in State v. Guinn, 555 P . 2d 530, 545-546 
(Alaska 1976), where a u t o m a t i c  wage 
in creases keyed to l o n g e v i t y  may be 
included in an award for lost wages. In 
Guinn, the step increases were contained 
in a collective bargaining agreement and 
could be accurately predicted.

iv) Regarding income taxes, the court 
indicated in Beaulieu that future earning 
capacity is not reduced by future income 
taxes since such taxes are speculative, 
but past wages lost are subject to a 
reduction for state and federal income 
taxes since they ma y be a c c u r a t e l y  
computed.

a) '1 Interest;

i) Prejudgment interest is the interest 
earnea~"from the time Efie cause of action 
accrues until the time of judgment. 
State v. Phillips, 470 P. 2d 266 (Alaska 
1970). The rate of prejudgment interest 
in Alaska is 10 1/2% under AS 45.45.010 
on cases filed after July i", 1980. Cases
filed before 1980 bear interest at 8%.
Juneau v. Commercial Union, 598 P. 2d 957" 
(AlasKa 1979).

ii) P o s t - j u d g m e n t  i n t e r e st is that 
interest earned from the time of settle­
ment or judgment until the amount is 
paid. Guin v. Ha, 591 P . 2d 1281 (Alaska
1979). Judgments after J u ly 1. L9SG_bear
interest at 10 1/2% prior to July 1.,
1980, a t 8%,_ "



0 b I 4-o/pLCjUsK. £Lx**&Cje<. e) Mitigation of Damages. Plaintiff has duty 
to mitigate damages by seeking alternate 
employment; however, the duty does not extend 
to taking employment which is temporary and of 
significantly less responsibility than origi­
nal employment. Univ. of Alaska v. Chauvin, 
521 P.2d 1234 (Alaska 1974).

C slU facJ.
XZuM f )  ̂ Collateral 

d e f e n d a n t from
source rule 
_sJio w in g___a.t_

p_ r e v e nts the
trial that

2 laintiffs rece.i-V.e.d_pavinents through_ insurance
o r~ other sources for iniu'ry c a used~~~by_
defendant’s negligence. Ayidlett v. 'Havnes, 
511 P.2d 1311 (Alaska 1973).

2. '.Who_is._.Liable_For_Damages

a) Resoondeat_Superior, Employer f l a b l p f n r

negJLLg.ent acts ,_o_r omissions of emp 1 oyee
committed in the scope of employment. Luth v.
Rogers & Babler Construction, Co
761 (Alaska 1973). Fruit v, 
P . 2d 133 (Alaska 1972).

b) Independent Contractor.

  507
Schreiner

P. 2d 
502

Generally 
liable— for~

the
■theemployer is not vicariously ____

n e g'ii gen ce Of a'n ih~d~e p end e n t con tractor.
Hobbs v. Mobil Oil Co., 445 P.2d 933 (Alaska 
1968). Exceptions:

i) Where employer_Jias_retained ..control 
over the ac t u al__manae_r_o f _ w  o r k . Hobbs. 
State v. Morris, 555 P. 2d 1216 (Alaska 
1976 ) (State did not have sufficient 
control over work of private employer 
contractor, and was thus not liable for 
contractor's failure to provide safety 
equipment; dissent held state inspector 
should have known of violations of safety 
regulations and would have imposed 
liability).

ii) _Where the delegated duties ..involve 
unreasonable risk o'f harm to others. 
Ala's'ka ' Airlines v7~Sweaf7 568 p. 2d *916
(Alaska 1977). (Scheduled a ir carrier
should not be permitted to barter away
i'Es r e spons fbiiTty to 
c o n t r a c t s "________  with o ther
Restatement Second Of

passeng e rs  _bv 
c a r r i e r s . j See 

Torts § 428.
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iii) Where plaintiffs can bear burden of 
showing independent negligence on the 
part of the employer, such as f_ailina to 
turn over premises t<x__independen.t con­
tractor that ar° fre» of hay-arr^..
Sloan v. Atlantic Richfield Co., 552 P.2d 
157 (Alaska 1976).

F . ..Defenses -to-Negligence

/\\aik0‘ ^

5 Jr^M  ,

.J- b/~! <: ciAi  'r m rri'catory Wf.
I# if- cli'cth c l .

1 • Comparative negligence is adopted in A1 as k a .
Contributory negligence, (which defeated 
plaintiff's claim if he were even slightly negli­
gent himself) last clear chance, and assumption of 
risk are abolished in Alaska. Kaatz v. State, 540 
P.2d 1037 (Alaska 1975). ----------------- -

a) Pure form comparative negligence origi­
nating in admiralty and judicially adopted in 
California and Florida is adopted in Alaska.

b) Under a "pure form", ’ the plaintiff's .
damages ar e _ s implv reduced in proportion to
the amount of negligence wh.ich^l'5~rat't*ributpd
to him. Kaatz v. State, 540 P.2d 1037 (Alaska
t s t s t :  -------------------

c) Alaska.~r.eject.ed the "modified— form", such
as Wisconsin 1s 50% system, in which a negli­
gent plaiTTtiff~may recover only so long as the 
amount of his fault does not exceed 50% of the 
total fault attributable to the parties.

d) Assumption of risk had previously been 
judicially abolished in Leavitt v. Gillasoie, 
443 P.2d 61 (Alaska 1968).

2. Immunities. 
PARTIES, Sec. V.

See IMMUNITIES AND SPECIAL STATUS

3. Statute of Limitations. 
PROCEDURE OUTLINE.

See T.B.R. CIVIL

IV. PRODUCTS LIABILITY

A. Overview:

1. Products liability is the general category for 
ascertaining the liability of a commercial SUPPLIER
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of' a PRODUCT to a person INJURED by the product. 
In a fact pattern which includes a PRODUCT
furnished by a comme r.cJ- al._S_UF.ELIER~.whi cb IN JU RE S.,
always_coosidar-thp..fol 1 owing_.ay_QJi.ues of recovery:

a) - liability based on supplier's repre­
sentation.

b) - liability based on supplier's negligence.

c) - liability based on supplier's implied 
warranty.

• tC ' f  I  y J 'LZ j i C t - ' /

ouj-tcL by  

Co'M-’w/j' t ia J

d) - strict liability in tort.

B . Strict.-Liabili.fcy— in. Tort.

1. .'Duty. A strict duty is owed by a commercial 
supplier who must p rovide a product free from defects.

//£A a) The purpose of imposing strict liability
j ,A  on manufacturer or retailer is to insure that

„-r » costs of injury resulting from "defective
products are borne by suppliers rajther than_by 
consumers. Cloud v. Kit Manufacturing, 563 
P."2a"248 (Alaska 1977).

b) Recall that the defendant must be the 
supplier of a PRODUCT, not merely a service.

i) The Supreme Court, in an important 
recent case, held that a company that 
installed and repaired truck parts is not
strictly liable in tort because it did
not sell a PRODUCT. It held itself out 
only as a repair SERVICE. (However, a 
business that sells used products may be 
strictly liable in tort.) Restatement 
(Second) of Torts § 402-A. Swenson
Trucking v. Truckweld, 604 P . 2d 1113 
(Alaska 1980).

i \jt/\ Ce&X-<Lt L w  1

| "> J.r

c ) To whom is the duty owed? 
consumer.

Any user of

d) To what types of harm? Personal i n j u r y  
and sudden and calamitous property damage are 
r e c o v er a bl e ; purely economic Toss such as 
decline in vaiue of property (purchased item a

A * •rtCL V-Vy** - 1 5 -



niemonn ) is not recoverable. Morrow v. New 
Moon Homes, Inc., 548 P.2d 279 (Alaska 1976).

V

A*

ij <>■s'*.

&  ̂
rt'

jA' <L+' u\ 
X .1̂  )

e) Personal injury and property damages are 
grounded in tort law which applies in products 
liability. Economic loss is a contract law 
theory and is not recoverable in products 
liability. Contract damages are intended to 
fulfill reasonable economic expectations. 
Tort damages are concerned with the safety of 
products. Northern Power & Enaine Coro. v. 
C a te r pi l la r , 623 P. 2d 324 (Alaska 1981) .
Engine failure is not "sudden and calamitous."

2. I Breachl The plaintiff must show that the 
product is defective in either manufacture or 
design.

a) Defect in Manufacture. Elements are:

i) Manufacturer placed product in the 
stream of commerce.

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.

iii) The product was "oefective", i.e., 
that it deviated from the manufacturer's 
intended result.

f M 0

iv) The defect caused_the personaL-injury 
and property damage alleged_.

Clary v. Fifth Avenue Chrysler Center, 
Inc., 454,P.2d 244 (Alaska 1969); Sturm, 
Ruger & Co., Inc., v. Dav, 594 P.2d 38, 
(Alaska 1979); rehearing 615 P.2d 621 
(Alaska 1980).

b) Defect in Design. Elements are:

i) Manufacturer placed product 
stream of commerce.

m :he

ii) Manufacturer knew that the product 
was to be used without inspection for 
defects.
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defective in thatiii) The produc t was 
it either:

1) Failed to_p_erform as_ safely as
an ordinary consume-: would expect

//I t-Cn <?( ~h?
p> YTP UX- '(Usv^-f-t' r- r ^

U ^ f  'jyl y '
'rts (c s Uv̂ i -c~sir
^tLSf^vv.. -̂CC'I<L

\\

wnen used in an 
ably foreseeable

intended or 
manner; or

reason-

P.2d 87 (Alaska 1979); 
Pioneer Brokerage Sales,

y

2) Was_d.esjgned in such a wav that
the design caused the in j ury, and'
that the manufacturer failed to 
prove that the benefits of the 
design outweighed the risks of 
danger inherent in the design (know­
ledge of manufacturer of danger 
measured at time of manufacture. 
Caterpillar Tractor Co. v. Beck, 593

Heritage v.
_____________________________ Inc., 604
P . 2d 1059 (Alaska 1979). The 
factors to be considered in weighing 
the risks and benefits include

a. the gravijty— of— the-dange.r.,

b. the likelihood tha.t such
danger would occur, and

c. the mechanical feasibility 
! at the_ time of sale, cost and
adverse consequence's of alter­
native designs.

i v ) The defec t caused the pe rson a 1 
injury and property damage alleged.-

Caterpillar Tractor Co. v. Beck, 593 P.2d 
871 (Alaska 1979).

c) Special problem with design defect cases:

i) Intended use: lack of direction_or
warnings may be a defect. Failure to 
warn is established by:

A. Manufacturer put the product in 
the stream of commerce.
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2. The manufaccurer knew cnac tne 
product was to be used without 
inspection for defects.

C. The defect caused the personal 
injury or property damage alleged.

D. The product is deemed to- be 
defective without a warning or 
instructions if the jury finds that 
the manufacturer did not accompany 
the product with sufficient warning 
as to make the product safe (if no 
warning would make the product safe, 
the danger must be eliminated).

E. These warnings must be made in a 
form that will reach the ultimate 
consumer.

Sturm, Ruaer & Co., Inc. v. Dav, 594 
P.2d 38 (Alaska 1979).

ii) Supplier is also charged with the
duty of anticipating— likely__consumer
m isu s e Butaua v. Suburban Marine's 
Sporting Goods, I n c . , 543 P . 2d 209 
(Alaska 1975), 555 P.2d 42 (Alaska 1976).
  .

3. (Causation:

a) Actual - where plaintiff claims that the
defect was failure to warn, he must also show
that but for failure to warn, harm would not 
have occurred.

failure <r? uvc&yWA**/ b) Proximate - defendant supplier's liability_ -Luras/u j& A cX  dcXS , is not extinguished— bv_.intermediarv1 s failure'^ c u U . to discover defect.

4. |Damages. ’

a) See Damage Sec. III. Recall that Alaska 
denies recovery for purely economic loss. 
Morrow v. New Moon Homes, 548 P.2d 279 (Alaska 
1976).

b ) Punitive damages. In Sturm Ruoer v. Day, 
b 4 P. 2d 38 (Alaska 1979), the court upheld

!° s ‘ the applicability of punitive damages to some

- 1 8 -



strict liability cases, for the purposes of 
punishment of the wrongdoers, deterrence of 
others and prevention of disadvantage to the 
socially responsible competitor. On remand 
for a new trial, the court set a ceiling on 
punitive damages. (The court indicated that 
the punitive damage award of $2.9 million was 
the product of passion or prejudice.)

5. {Defenses./

a) Comparative negligence (See Sec. V.): The
manufacturer must show that the user:

i) Was actually aware of the defect and

ii) V o l un t a rily and unreasonably 
encountered t h e r i s k ^  known to~him,~or'

/-* ~* ii ■ *

iii) That he misued the product and that 
this was..a proximate c a us e_ _of_the__injury.

B u t a u d  v. S u b u r b a n  Ma-rine & Sporting 
Goods, Inc., 543 P.2d 209 (Alaska 1975), 
555 P.2d 42 (Alaska 1976); Caterpillar 
Tractor Co. v. Beck, 593 P.2d 871 (Alaska 
1979 ).

C. Liability Based on Supplier's Negligence..

1. Duty - corame.cciaJ suppliers owe a duty of care
to anyone injured by the product. Larman v. Kodiak 
Electric Ass hn7— 514 P72-d‘"1275 (Alaska 1973);
Restatement Second Of Torts § 395. ("reasonably
prudent supplier").

2. Breach - the defective product must be caused 
by defendant's negligence.

a) In m a n u f a c t u r ing defect cases, the
plaintiff may use direct evidence, circum­
stantial evidence or res ipsa loquitur.

b) In design defect cases, the plaintiff must 
show that thi~designer

i) Knew or should have known that the 
product was likely to be danqer.ous— witii- 
ou~t~proper warning or instructions..

- 1 9 -



ii) Had no reason to believe chat the 
user would recognize the danger.

iii) Actually failed to give a warning 
which adequately conveyed the required 
information to the user.

Restatement (Second) Of Torts § 388

3. .Causation - the supplier's failure to exercise 
reasonable care must have p roximately caused the 
injury. Larman.

4. Damages - recall that mere economic loss is not 
recoverable. New Moon. " ~~ * “

5. Defenses.

a) _Comp.arativp— npgliQence: The manufacturer
must show that the plaintiff failed to 
exercise the care of a reasonably prudent 
person, which failure contributed to the 
accident; damages are reduced’ in proportion to 
the degree of fault attributed to the 
plaintiff. Kaatz v. State, 540 P . 2d 1037 
(Alaska 1975).

Liability Based on Supplier's Representation,

1. Express Warranties i ■Part^rKiar
P a r o w .  Elements:

a) Seller expressly tells or promises the 
buyer that the product is safe .and fit for a 
particular purpose. " "

i) Note that defendant must be a seller. 
One who repairs is not vulnerable to 
warranty claim. Swenson v. Truckweld, 
604 P.2d 1113 (Alaska 1980).

b) The product is not in fact fit for such 
purposes.

c) . The fact that the product is not fit for I such purposes causes the accident.
i
• AS __45 .05..094 (Alaska's adoption of Uniform 
: Commercial"‘Code § 2-313); Morrow v. New Moon 

Homes, 548 P.2d 279 (Alaska 1976).



\jJ o<

J~̂ A-r{\CUsta/l

2. Defenses - Recall that the statute of limi­
tations for breach of warranty is four years and 
that the breach occurs when delivery is made. 
However, if warranty explicitly extends to future 
performance, cause of action accrues when breach is 
or should have been discovered. AS 45.05.242. See 
CIVIL PROCEDURE OUTLINE, Statute of LimitationsJ

E . ..Liability Based on Implied Warranty. _

1. Implied Warranty of Fitness. for...a—Particular.
Purpose. Elements:

manufacturer, at the time of the sale, 
had reason to know of a particular purpose for 
which the product was required.

b) The manufac.tuner, at the time of the sale, 
had__reason to_kn.Qw_Jtha.t_.the_buyer_was_ relying
on the re t ai l e r 's s kill,, or judgment in
furnishing suitable goods.

c) The product was_ not in fact._fil._f.or the_
purpose for which i t..was_sold.

d) The unfitness of the product for a parti­
cular purpose caused the accident.

Jw'p

AS 45.05.098 (Alaska's 
Commercial Code § 2-314)
P . 2d 959 (Alaska 1971)
Homes, 548 P.2d 279 (Alaska 1976)

adoption 
Prince v,

of Uniform 
LeVan, 486

Morrow v. New Moon

Implied Warranty of Merchantability. Elements:

a) The product (may be food or alcohol) was
sol d in— th e r.e g u 1 a r cours e o f d ef e nd an t ̂ s
business, and defendant”"sold the particular 
product in question.

b ) The product was not fit for the_ordinary_ 
purposes for which it was used, or did not 
conform to the promises or affirmations of 
fact made on the container or label.

c) The product's failure to be._f.it for its^
intended purposes caused the iniur y .

- 2 1 -



AS 45.05.096 U.C.C. § 2-315; Morrow v. New
Moon Homes, 548 P.2d 279 (Alaska 1976).

3. .Warranty Defenses .on Personalty.

a) The plaintiff did_not g ive the seller
notice _ of tne or.ea.cn— ef warranty wTthin a 
reasonable time after the plaintiff discovered 
or should have discovered the breach. AS 
45.05.174(c)(1). (O.C.C. § 2-607).

b ) The p arties iaodi-f-i-ed— or l imited- the
buyer,!-s remedies for damages-. AS 45.05.230“
D.C.C. § 2-719) and such modifications or
limitations are not unconscionable. . AS 
45.05.072 (U.CTTCT S'“̂-3TT27^

c) The warraniA,e^_i^e.iL£_^x.cluded_o r_modified, 
and such exclusions or modifications were riot 
unreasonable nor unconscionable.

i) To be effective, modifications and 
exclusions of the warranty of merchanta­
bility must mention merchantability and 
if they are in writing, must be 
conspicuous.

ii) To be effective, modifications and 
exclusions of the warranty of fitness 
must be both in writing and conspicuous.

AS 45.05.100(b); (U.C.C. § 2-316) Morrow 
v. New Moon Homes, 548 P.2d 279 (Alaska 
1976).

d) Statute- o f  -Limitations. 4 years. AS
45.05.242. See IV D(2). -----

V. IMMUNITIES AND SPECIAL STATUS PARTIES

7VW- A. .The.,State .Toreclaims. A c t :_  The State as a
Defendant.

1. Under the State Tort Claims Act, AS 09.30.250, 
the State is immune from suit in certain circum­
stances. Sec. 1 immunizes the State from suits 
based on the act or omissiori or a n e mpTo y~ei
exercising due care in the execution of a statute
o r regulation and f roin" suTtTs b~as~ed upon the
exercise or performance (or failure of exercise or
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performance) of a .discretionatv-function, on the 
part of a state agency or employee.

Section 2 immunizes the state from suit for damages 
caused by the imposltion-of-quarantine.

Section 3 immunizes the state against actions 
arising out of assault, battery, false imprisonment 
or arrest, malicious prosecution, abuse of process, 
libel, slander, misrepresentation, deceit or inter­
ference with contract rights. See INTENTIONAL 
TORTS Section I. 2(c).

2. The most important of these immunities is the 
DISCRETIONARY FUNCTION SOVEREIGN IMMUNITY. The 
state is protected from suit on its . discretionary, 
policy making— functions_ (such as the decision of 
where to bull'd roads or overpasses) (Jennings v. 
State, 566 P. 2d 1304 (Alaska 1977)), but remains
v u In erable t o suit for its operational, — functions
(such as the actual removing of snow from the 
roads) (State v. Abbott, 498 P . 2d 712 (Alaska 
1972)).

3. In Carlson v. State, 598 P.2d 969 (Alaska 1979) 
the State was found_  liable for personal injuries 
inflictecLby-a-bear, wHen the bea~r__was.Ja’ttracted_to 
the site_of__ the attack by__garbaqe that had accumu­
lated on St ate-owned prop.er.tv^l

The attack occurred after the State had ceased its 
litter removal for the vacation season. The lower 
court found that appellee's decision regarding 
maintenance of the highway was a discretionary 
function for which the State was immune from suit 
under AS 09.50.250(1). The Supreme Court found 
that the State's decision on the broad question of 
whether to maintain highway turnouts in the winter 
was indeed a policy determination that could not 
give rise to tort liability. But, the decision
made pursuant to that policy, on how to implement 
it, or when to cease maintenance are operational 
decisions. As to those, the State is under a duty 
to act with reasonable care, and is thus not immune 
under the State Tort Claims Act.

4. Summary: If state's action is discretionary, 
planning or policy-making, state is immune from 
suit under Sec. 1 of State Tort Claims Act, AS 
09.50.250. If state's action is operational or
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ministerial, state is vulnerable. Adams v. State, 
555 P.2d 235 (alaska 1976); State v. I'Anson, 529 
P.2d 185 (Alaska 1974).

B . Suits.Against-Municipality-*^ AS 09.65.070 prohibits 
the following claims against the municipality: "

1. Those based on failure to inspect property'for 
v iolation uf law or safety h a z a r d., to discover ’’a" 
violation of law”or health hazard if inspection is 
made, or to abate a violation of law or health 
hazard once it is discovered, or

2. Those based on a discretionary function, or
‘ ■■■ ■ *'

a) Orethane Specialties v. Valdez, 620 P.2d 
683 (Alaska 1985). Lesser government official
in issuing a public warning exercises a dis-
cretionary__ function, Hout, City is not immune 
w ith regard to the warnTngJ.s_qo.ntent‘Z Ingurea" 
party must sh'ow'~maTice (i.e., knowledge that 
the statement is fclse or is made with reck­
less disregard of the truth),’or

3. Those based upon a licencing or zoning 
proceeding or ’

4. -Those based on the gratuitous extension of city 
services__outside the city, or------------------------

5. Those based on agreement with the state to meet 
emergency public safety requirements.

In addition, a city cannot further restrict the. 
p.e.riod of time in which to~b'rTng an actTon 'through 
ordinance! Jphhson v. FaTr bank's, 583 P. 2d 181 
(Alaska 1978).

C. Family Immunity (Spouse, Minors, Family)

1. Intejcspousal _tort immunity is not _r_ecognized.
CrameiT'v. Cramer, 379 P. 2d 95 (Alaska 19~6"3f.

2. Parent o r guardian who signs- for minor is
1 iable jior_damages—resuLting— £xom_minor_ls~negligent 
d_riving,. unless minor can prove financial responsi­
bility (e.g. insurance). AS 28.15.071.
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3. Minor has the ..right to bring claim for relief
against parents for negligent infliction of harm.
Hebei v. Hebei, 435 P. 2d 8 (Alaska' 1967J'.

4. A child— employe: -in_viol a tio.n of child labor..
la.ws_jnay_waiv.e_JtoiLke^l.s_Compensa.tion_benef its--and —  
proceed against the employer in tort. Receipt of 
Worker's Compenslft;lbTT-'BeiTS1fifs Is not" determinative 
of whether a child has exercised a conscious intent 
to choose compensation benefits as opposed to 
bringing a claim in tort. Whitney-Fidalgo 
Seafoods, Inc. v. Beukers, 554 P . 2d 250 (Alaska 
1976).

D. Death and Survival.

1. Wrongful Death AS 09.55.580. Action must be
commenced within two yea r s ..after .the deaths
Haakanson, Personal "Representative of the Bs'tates 
of S i m e o n  a n d A n n i e  S q u a r t s o f f  v. W a k e f i e l d 
Seafoods, Inc", 600 P. 2d 1087 (Alaska 1979)., Even 
though the statute requires that the 'personal 
representative' bring the wrongful death action 
within two years, the disability— of. minority_.will—
toll the runnin g of _t he_statut e— o’ £!3L imi t a t i o n ._
This case was brought on behalf of two surviving 
children more than two years after the death of 
tneir parents.

Survival Statute AS 09.55.570. At common law 
personal tort actions were extinguished by the 
death of the plaintiff. However, under this 
statute, all^ causes of action, except defamation 
.sutviye botfi~tEe deatH~~df~the~pTatntiff.lvictimland
the defendant— tor.tfeasor and may be maintained by
the plaintiff's personal representative against the 
defendant's personal representative.

3. Death __o_f _a Minor AS 09.15.010. Besides the
wrongfuT_death act ancP'the survival act there is a 
special provision that parents or guardians may sue 
for the injuries to or death of a child.

.o tr^ S s • E. .Worker's Compensation AS 23. 30.

' 1. The statu.t,Q.ry_rernedies under_ AS 2.3. 30 _ are the
exclusive...remedy of the injured employee against 
employer for injuries received in the course of 
.employment..
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2. Tils dual capacity doctrine provides chat an 
employer apparently protected by the exclusive 
liability of worker's compensation insurance may 
become liable to the employee in tort if, in 
respect to that tort, he occupies a position which 
places upon him obligations independent and 
distinct from his role as an employer. In, State 

— n p r ■ô c.t+y v. Purdy, (SOI ?.2d 258 (Alaska 1979), the Supreme
i s. k**”  Court rejected the dual capacity doctrine and ~Oodrr'̂ nX- upheld its prior decisions that the recovery_unds.rYLllcM** ^  worker 1 s condensation— Ls ..pxmlus-ive, i.e., it is in' place of all other liability to which the employer

might be subjected because of the injury to the
employee,

VI. jCONTRIBUTION.

A. The_.Unifotm Contribution—Among, Joint_Tortfeasors. Act 
AS 09 ..16. 010 - 060—  Alaska adopted the 1955 version of 
the Uniform Act in 1970.

1. The statute-abtoaa±.es...thp— rnmmon— law rule of no 
contribution (that is, no sharing'of damages among 
defendants) and provides— for ? right.of contribur. 
.tion_amancudefendants who are jointly and sever.aily__ 
liable, even 'though,judgment-has not_b-een_recovered~" 
aaainst..aLL_ofL_them. AS 09.16.010(a).

2. The Unifor™ p r / w _ i t h a t  a tortfeasor is.
j :Djnpallfid to make contribution onlv_.up to his oro

^ / _rata..share of the entire liability.

a) example: If there are three defendants,
each is liable for 33 1/3% of the total
liability even though one of the defendants 
was 90% at fault.

b) California has interpreted its own version 
of the Uniform Act to permit comparative 
contribution, that is, contribution among the 
defendants in proportion to fault. American 
Motorcycle v. Superior C o u r t , 57 8 P 723 899 
(Calif. 1978).

3. In Artie Structures v. Wedmore, 605 P. 2d 426 
(Alaska 1979), an employee, injured in the course 
of his employment, sued various third party 
defendants that had made safety inspections and 
provided the scaffolding from which he fell. Some 
defendants urged the abolition of the rule of joint



■ and several liability in Alaska. The question was 
whether the liability of multiple third par tv 
defendants should be apportioned on the basis of 
fault or several liability. Petitioners argued for 
comparative fault under Kaar.z . After discussing 
the legislative history and commissioner's 
comments, the court concluded that the legislature 
intended that:

a ) liability be joint and several;

CaJLU, - ) $ b) contrJLhiitioiL-bLe_pco ..rata~and. jio.t_compara-
I t iv e j_  thus breaking with California 1 s holding

-7—  yr j iH"~American Motorcycle;

/j U CLf r̂ >eL  \ Worker's Compensation be the exclusiveqv<uA  J employee remedy against the employer;

d) the employer not be required to contri­
bute. Neither would the worker's award be 
offset by any comparative negligence of the 
employer.

The court has reaffirmed Arctic Structures in 
State v. Wien Air, 619 P.2d 119 (Alaska 1980).

_L •sxzU.vsk iA.oty B,

There are situations in which one defendant 
such as a manufacturer or wholesaler may b e h e l d  to
INDEMNIFY "another defendant, such" as a retailer.
The concept has its origin in contract. Burgess 
Construction Co. v. State, 614 P. 2d 1380 (Alaska 
1980 )

a) It may arise without agreement and by 
operation of law to prevent a result which is 
regarded as unjust or unsatisfactory. PROSSER 
at 310 (4th e d .)

b) Application: Alaska has refused to adopt
the...acti_ve/passJLve _dichotpmy__which compe 1 s the
a c t i ve'J'tbrt f e a s or to "~Trid em'nif v the j? a s s i ve
tor.tfeasor.Tas ilrilTC a l’i f or hi i aV State v. Kaatz,
572 P.2d 775 (Alaska 1977jV
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A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  
R E S E A R C H  A G E N C Y

Pouch Y, Stale Capitol 
Juneau, Alaska 99811 

(907) 465-3991

February 19, 1986

MEMORANDUM

TO: Representative Steve Rieger

ATTN: Lisa Rubenstein

FROM: Mark Torgerson i \ j~
Legislative Analyst

RE: Insurance and Tort Reform
Research Request 86-089

You asked this agency to address a number of issues on tort reform, 
includi ng:

• California's cap on medical malpractice damage awards;

• current regulation of insurance premiums in Alaska, and the 
effect of damage awards on insurance premiums;

• the impact of insurance rates on State commerce;

• the impact of tort claims on the State treasury; and

• tort reform efforts in other states and Congress.

We contacted private insurance companies, the Alaska Department of 
Insurance, the Alaska Department of Administrations Division of Risk 
Management, State and national medical associations, the American Trial 
Lawyers Association, the Insurance Services Office, and the National 
Association of Insurance Commissioners.

Effect of California's Limit on Damages in Medical Malpractice Cases

California's Legislature enacted the Medical Injury Compensation Reform 
Act (MICRA) in 1975. As you know, a section of the act limits the 
dollar damages for noneconomic losses incurred by an injured party in
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a medical malpractice suit to $250,000.1 According to Ron Neupauer, 
Underwriting Manager for the Medical Insurance Exchange of California 
(MIEC), the effect of the section's damage "cap" on jury awards, out- 
of-court settlements and malpractice insurance rates cannot be easily 
quantified. Mr. Neupauer explained that the statutory cap was appealed 
in the courts, and its constitutionality was questionable until the 
United States Supreme Court recently refused to hear an appeal from 
the state court, thereby affirming the law's validity. Mr. Neupauer 
asserted that the provisions in the law. were not strictly followed or 
enforced because of this "constitutional cloud." Mr. Neupauer further 
stated that the law's effect on the size of damage awards and insurance 
costs may be discernible in the future.

A recent letter written by Jay Dee Michael of the California Medical 
Association provides the following information on the size of malprac­
tice awards and on malpractice premiums in California:

Nationwide

Average size of malpractice awards $974,000
Premium increase in average policy 
since 1975 300 percent

Premium increase in average policy 
in 1985 33 percent

California 

$396,000 

150 percent 

15 percent

We contacted Mr. Michael, who was unsure of the year(s) used to calcu­
late the size of the award and the source of the information. We are 
attempting to verify these data and will forward our findings to you.

The above average shown for California malpracitice awards conflicts 
with data provided by the California Board of Medical Quality Assurance. 
By law, attorneys, insurers and courts must report malpractice settle­
ments, judgments and arbitration awards of $30,000 or more to the 
board. Ms. Joyce Miller, Administrative Analyst for the board, provided 
data showing that the average award per reported claim increased by 86 
percent between 1980 to 1984, from $153,929 to $286,301. Because this 
does not include payments for settlements and judgments less than 
$30,000--which usually comprise the majority of claims— these averages 
overstate the actual average settlement.

Mr. Neupauer stated that MIEC's average annual increase of premium in 
the state was just under five percent during the past 10 years. He 
also stated that MIEC also insures doctors in Alaska, Nevada, Idaho and

^Noneconomic losses in the act include pain, suffering, inconvenience, 
physical impairment, disfigurement and other nonpecuniary damage.
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Hawaii. In these states, the rate of premium increases has been more 
rapid than those in Calivcrnia, and rates for all of these states but 
Idaho are now higher than those in California.2 According to Mr. 
Neupauer, the MIEC believes that California's tort reforms "have had a 
significant mooerating effect" on the rate of increase in malpractice 
premiums for California doctors.^

Regulation of Insurance Rates in Alaska

In response to your request for information on regulation of insurance 
rates in Alaska, we provided your office with a copy of House Research 
Agency memorandum 85-239, "Regulation of the Insurance Industry in 
Alaska." As that memo points out, AS 21.39.010 gives the Alaska Divi­
sion of Insurance rate-regulating authority. Each insurer must file 
its proposed rates and supporting data with the division, which can 
disapprove rates deemed excessive, discriminatory or inadequate to make 
a reasonable underwriting profit.

In addition, the division allows "deviations" from the approved rates. 
The majority of insurers are members of an approved rating organization 
(such as the Insurance Services Office, Inc.), which files standard 
rates on members' behalf. Alaska Statute 21.39.070 provides that 
rating organization members may apply to the Division of Insurance for 
a deviation from the standard rates. The division approves requests 
for deviations if they meet the same general standards required in rate 
filings (excessiveness, etc.). According to Don Koch, Chief of Market 
Surveillance for the division, there is no limit to deviations, but 
each must be justified by the insurer and approved by the Division of

2Mr. Neupauer stated that the rates MIEC charges Alaska's doctors now 
exceed MIEC's California rates by an average of 32 percent. At one 
time, MIEC's rates for Alaska and California were identical.

2"Tort reforms" includes other provisions of the 1975 act. For example, 
the act provides that evidence of collateral sources of benefits avail­
able to the injured party may be admitted by the court. Lawyers argue 
that this encourages juries to reduce an injured party's award accord­
ingly.



Insurance.4 Insurers may request a deviation on all insurance they sell 
or may limit deviations to a specific class within one line of insur­
ance. According to Richard Block of the Alaska National Insurance 
Company, many insurers sold insurance below filed rates until recently.

Representative Rieger
February 19, 1986
Page Four

Correlation Between Damage Awards and Insurance Premiums

You asked if there is any correlation between the size of damage awards 
and insurance premium rates. Insurance companies generally set rates 
by determining the amount needed to pay for claims and for "loading," 
which is intended to cover the insurer's sales expense, overhead and 
profit. Losses include payments for settlements and court-awarded 
damages. Although the size of damage awards affects the extent of a 
company's underwriting losses, ?.n insurance company may decide not to 
adjust premiums if its return on invested funds compensates for the 
losses.

For example, liability insurance premiums decreased in the late 1970s 
and early 1980s while underwriting losses during this same time in­
creased steadily. Note, however, that interest rates were at record 
high levels during this period Lower interest r^tes in recent years 
have reduced investment income, causing insurance companies to pay more 
careful avtention to underwriting losses and increasing premiums when 
underwriting losses are experienced.

Impact of Insurance Rates on State Commerce

You asked us to determine the impact of rising insurance rates on busi­
ness activity in the state, specifically, the number of jobs lost, busi­
nesses closed, or professions changed to reduce liability risks. To 
the best of our knowledge, there is no method to separate the effects 
of insurance rates from the effects of other economic factors which 
influence a business's ability to make a profit. These other factors 
include the number of competitors, demand for business services, regula­
tory impacts, and operating costs.

4 In addition, insurers may request "schedule ratings" which allow fur­
ther deviation from the rate filing. These deviations apply to specif­
ic factors such as safety or business location. According to Mr. 
Koch, insurers must document and justify deviations allowed buyers. 
Mr. Koch stated that the division can make fielo investigations and 
declare rate law violations for unjustified deviations. Because of 
staff shortages, the division has made no ield investigations during 
the past two years.
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We contacted 13 state commercial air and surface carriers and asked 
each to assess the impact of insurance rates on their business activ­
ity.5 One of the 13 companies--Seair--stated that they stopped opera­
tions specifically because of unavailability of insurance.6 The other 
companies have continued operations although some have laid off em­
ployees who have not normally been laid off. The owners of companies
affected by lay-offs stated that these were caused by a number of
factors, including increased competition (resulting in less revenue) 
and rising operating costs. In addition, all of the contacted com­
panies stated that insurance costs were a major factor affecting operat­
ing costs.^

We contacted Martha MacDermaid, Executive Director of the Alaska State 
Medical Association (ASMA), to ascertain the impact of insurance costs 
on the medicai profession. Ms. MacDermaid stated that the ASMA recently 
surveyed members to determine the effect of insurance costs on business. 
Although the results of the survey are incomplete, Ms. MacDermaid 
stated that some obstetricians are quitting the obstetric practice
because of insurance costs. Moreover, some doctors ..ave "gone bare," 
that is, they have decided to practice without insurance protection. 
We will send the results of the ASMA survey when it is received.

Impact of insurance rates on tourism. Like other businesses, those 
involvecT~in tourist-related enterprises (boating, aviation) are paying 

more for liability insurance than was required in prior years. Some of 
these businesses cannot get the amount of coverage which they previously 
purchased; others cannot afford it. According to Mr. Hank Rust of 
Rust's Air Taxi in Anchorage, his business paid $100,000 in 1985 for 
insurance on six airplanes. Mr. Rust has been told that identical 
coverage could double when the policy is renewed in 1986.

Mr. Rust further stated that the additional insurance costs must either 
be absorbed as an additional cost or passed on to customers via more 
expensive fares. Mr. Rust said that profits could be affected in 
either case because the demand for services is roughly the same each

5Attachment A includes the companies contacted.

^According to Seair's President A1 Gay, the company can get insurance 
for five of the airline's 32 planes.

7As you know, the rising cost and unavailability of liability insurance 
is a nationwide phenomenon. For example, the American Trucking As­
sociation recently claimed that 100 companies failed financially 
because of increased insurance costs.
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year, and competition has increased because of the recent deregulation 
of the Alaska Transportation Commission. Mr. Rust noted that increased 
fare prices could 'scare away' potential customers.®

Insurance Rate Increases During the Past Two Years. According to 
Richard Block, the only way to accurately determine insurance cost 
increases for businesses and professionals is by individual survey. As 
noted, insurance companies file rates with the Division of Insurance. 
However, insurers usually deviate from the filed rates based upon the 
particular risk involved and competition for the business. In recent 
years, instance premiums were often 20 to 50 percent below filed 
rates. Currently, premiums are at or slightly above filed rates. In 
other words, premiums for many buyers can more than double with no 
change in the standard rate filing. This makes standard rate filings 
of little value in an attempt to determine premium increases. Moreover, 
the Division of Insurance does not keep usable records on deviations.

Premium increases for some businesses have been proportionately larger 
than increases for others. For example, the American Medical Associa­
tion reported that average increases for yeneral practitioners--con- 
sidered a low risk segment of the medical profession— increased 31.4 
percent during the past two years. However, average premiums for all 
physicians increased by 44.8 percent during the same period.

As another example, the National Society of Professional Engineers 
reported that average premiums for engineers and architects increased 
by 15 percent in 1984 and 35 percent in 1985. However, the average 
premium increases for structural engineers has been higher because they 
have experienced the worst loss records in the profession in recent 
years.

Impact of Tort Claims on the State Treasury.

You asked us to find out the number of tort claims filed against the 
State in 1985, the number of cases the State lost, payments on the^e 
cases, and the range of damage awards paid by the State. According to 
information supplied by the Department of Law, 120 tort complaints were 
filed against the State of Alaska during fiscal year 1985, and 78 com­
plaints have been filed during fiscal year 1986. These complaints 
include physical injury cases and nonphysical injury claims such as 
sexual harassment or wrongful termination. A list of these cases is

8We contacted Dave Stewart of the Alaska Division of Tourism. Accord­
ing to Mr. Stewart, the division received no complaints related to 
insurance from businesses involved in the tourist industry.
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included as Attachment B. The Department of Law does not record whether 
it wins or loses a case; nor does it keep records of damages awarded. 
However, the Department of Administration s Division of Risk Management 
compiles data on all claims filed by third parties against the State, 
ihese records include the legal complaints handled by the Department of 
Law. In addition, the data include claims for physical and nonphysical 
injuries, with no available breakdown between the two types. Attachment 
C contains tables from the Division of Risk Management. These tables 
contain historical data on third-party claims filed against the State. 
Those categories which contain predominantly third-party physical injury 
claims include general liability, malpractice and auto liability. 
Attachment C also contains a table showing frequency, severity and 
average of general liability claims paid since 1980. Note that most 
claims incurred are in the $0-$50,000 range.

The following table shows total State losses for primarily third-party 
physical injuries in fiscal years 1983 to 1986. Outstanding reserves 
are estimated amounts needed to pay on unsettled claims. Loss and 
expense payments include amounts paid for claims and related litigation 
expenses during the year. Recoveries include amounts received from 
other insurance sources. As the table illustrates, the State has 
incurred almost $8,000,000 for filed injury claims during the past four 

years.9

TABLE 1 
SUMMARY OF LOSSES 

GENERAL LIABILITY, AUTO LIABILITY AND MALPRACTICE

Fi seal 
Year

Outstandi ng 
Reserves

Loss
Payments

Expenses
Payments Recoveries

Net
Incurred

1983 $1,726,290 $810,034 $477,807 $7,448 $3,021,579

1984 1,165,907 551,688 294,546 9,306 2,021,447

1985 1,562,392 401,734 214,586 241 2,178,953

1986 624,545 58,806 8,095 0 691,446

Total $5,079,134 $1,822,262 $995,034 $16,995 $7,913,425

9Note that some injured parties with potential claims against the State 
have probably not filed their claims. In addition, recoveries lag 
losses and reserves may not necessarily equal losses paid. The actual 
net incurred loss will not be known until all cases are settled.
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Tort Reform in Other States and Congress

In order to address your question on tort reform activity in other 
states during the past five years, we sent requests for information to
all 49 states and a number of congressional committees. When the in­
formation is received, we will forward our findings.

In addition, Attachment D contains a list of medical malpractice legis­
lation enacted between 1971 and 1985. During this time, eight states
placed statutory caps on malpractice damages while thirteen states
limited attorney contingency fees. Moreover, the statutes in 12 states 
allow periodic payments on damage awards.10

Congressional Bills. There are a number of insurance-related bills 
pending in Congress; Attachment E provides a summary of the proposed 
legislation. Please contact our agency if vou wish to review copies of 
these bills.

I hope that this information is helpful to you. Please call me if you 
have additional questions.

MT

Attachments

10States with damages caps are California, I.idiana, Louisiana, Nebraska, 
New Mexico, South Dakota, and Virginia. States with limits on contin­
gency fees include California, Florida, Indiana, Iowa, Michigan, 
Nebraska, New Jersey, New York, Oregon, South Dakota, Tennessee, 
Virginia, and Utah. Periodic payments are allowed in Alaska, Arkan­
sas, California, Delaware, Florida, Indiana, Louisiana, Maine, Mary­
land, New York, South Carolir.> and Wisconsin.



Attachment A 

Businesses Contacted for this Memorandum

Air Carriers

Alaska Aeronautical Industries

Rust's Air Taxi

Seair

Wilbur's Flying Service 

Harold's Air 

Cook Inlet Aviation 

Channel Flying

Trucking Firms 

Big State Trucking 

Carlisle Enterprises 

Frontier Transportation 

Lynden Transport 

Air Land Transportation 

Weaver Brothers Trucking

Locaf i

Anchorage

Anchorage

Anchorage

Anchorage

Fairbanks

Homer

Juneau

Anchorage

Anchorage

Anchorage

Anchorage

Fairbanks

Kenai
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3 3 0 0 7 9 8 6  9 9 9 9  O O O l O  0 C H A N N E L  C O N S T R U C T I O N  V  S T  ( N E G L I G E N C E — T R C T )

3 3 0 0 7 5 8 6  9 9 9 9  0 0 0 0 0 0  R I C H A R D S  V S T  ( N E G  F R I S K — T R C T )

T 3 0 0 7 6 8 6  9 9 9 9  0 0 0 0 0 0  S A I L O R  V  S T  ( S N O W B L O W E R — T R C f j

3 3 0 0 7 7 8 6  9 9 5 0  0 0 0 0 0 0  S C H A P S  V  S T  ( A I R P O R T  M A I N T — T R C T )

1 3 0 0 7 8 8 6  9 9 5 0  0 0 0 0 0 0  B A I R D V  K O R E A N  A I R  L I N E S  ( A I R P O R T  M A I N T — T R C f )



ATTACHMENT C

Summary of Losses 
December 31, 1985



AS Of 12/31/85

A*0IOL

FISCAL ----- CLAIMS------ OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES t PAYMENTS \ PAYMENTS = INCURRED - RECOVERIES = INCURRED

* rage: marine p ii - ferry expl (17)
.1980 1 5/850 5/850 5/850
1981 1 18/598 963 19/561 19/561

'MS 1982 2 10/000 1/841 11/841 11/841
1983 74 10 252/385 44/345 22/303 319/034 924 318/110

. 1984 284 24 114/176 470/098 43/652 627/926 73/961 553/965
.1985 232 15 250/165 555/232 17/417 822/815 65/278 757/537
1986 133 75 97/150 106/982 91 204/223 1/078 203/146
TOTAL 727 124 713/876 1/211/106 86/268 2/011/250 141/240 1/870/010

coverage; travel accident (18)
S i a . f l  1979

' 7 1982
1984

35/000
18/598
75/000
75/000

1/331
35/000
19/929
75/000
75/000

35/000
19/929
75/000
75/000

TOTAL 203/598 1/331 204/929 204/929

r  coverage: general liability (20)

T i'rJ  
party

1978 231 2 4/652 980/952 457/708 1/443/312 123/422 1/319/8901979 239 4 115/323 909/895 474/685 1/500/404 21/048 1/479/3551980 267 10 733/635 691/491 420/916 1/846/041 15/607 1/830/435
1981 211 13 1/750/370 3/017/498 791/351 5/559/219 1/283/301 4/275/918
1982 217 13 197/161 1/609/421 566/906 2/373/488 442/159 1/931/329
1983 311 35 1/566/192 504/733 474/865 2/545/789 6/900 2/538/890
1984 339 42 995/482 336/466 269/387 1/601/336 1/601/336
1985 449 49 778/463 181/730 176/014 1/136/208 1/136/2081986 121 34 582/783 28/810 8/095 619/688 619/688
TOTAL 2/435 202 6/724/562 8/260/997 3/639/927 18/625/486 1/892/437 16/733/050



FISCAL  CLAIMS  OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES + PAYMENTS T PAYMENTS = INCURRED - RECOVERIES = INCURRED

S  coverage: auto liability
1978 114
1979 111
1980 82
1981 131
1982 177 1
1983 188 3
1984 214 5
1985 274 13
1986 88 19
TOTAL 1(379 41

(50)

156(007 20(026
-200 1(335(605 50(500

497»423 27d97
128(248 3(460

20»854 170(825 5(530
160(098 302(937 2(122
117»903 209(508 2(820
779(743 217(649 12(152
41(762 26(246

1(120(160 3(044(445 123(807

176(032 176(032
1(385(905 806(501 579(404

524(620 70(049 454(571
131(707 131(707
197(209 197(209
465(157 548 464(609
330(231 8(306 321(925

1(009(543 241 1(009(302
68(009 68(009

4(288(412 885(644 3(402(768

T U
pO.'TTj

coverage: AUTO physical damage (51)
1978 7 1(604 56 1(660 427 1(2331979 28 1 2(315 35(001 1(398 38(714 7(108 31(6061980 306 4 358 173(658 14(839 188(855 39(293 149(5621981 299 10 89 254(748 13(149 267(986 43(541 224(4451982 420 4 965 434(184 15(465 450(614 62(892 387(7221983 427 6 113 340(707 16(818 357(637 25(249 332(3891984 114 1 6(000 72(140 4(895 83(035 1(639 81(2961985 38 1 585 19(616 55 20(256 41 20(2161986 7 2 913 3(434 275 4(622 4(622
TOTAL 1(646 29 11(338 1(335(091 66(950 1(413(379 180d89 1(233(190

COVERAGE: REAA PROPERTY (70)

y k te-
1978 6 142(398 601 142(999 11(403 131(5961979 8 2(407(922 483 2(408(405 740(224 1(668(181’1980 2 12(193 12(193 12(1931981 2 225(073 225(073 205(073 20(0001982 2 621(290 621(290 621(2901983 1 850 850 850
TOTAL 21 0 3(409(725 1(085 3(410(809 956(700 2(454dl0



.
STATE OF ALASKA

SUMMARY OF LOSSES
AS OF 12/31/85

T h i r d
pariy

Third

M i

Third
/Ddrty

FISCAL --— CLAIHS- • OUTSTANDING LOSS EXPENSE TOTAL NET
TEAR TOTAL OPEN RESERVES 4 PAYMENTS 4 PAYMENTS = INCURRED - RECOVERIES = INCURRED

be: general uability-st ADH (21)
1978 1 403 407 4031979 2 1)500 1)500 1)5001980 2 147 147 1471981 5 39)169 481 39)650 39)6501982' 2 1 15/000 15)000 15)0001983 3 2)364 2)364 L. 2r3641984 9 5)714 16)880 22)595 1)000 21)595
1985 13 4 3 >586 2)355 20)977 26)918 26)918
1986 4 3)750 3)750 3)750
TOTAL 41 5 18>586 55/402 38)339 112)326 1)000 111>326

e : mar p ii - FERRY 3RD PARTY (23)
1978 62 170)029 42)206 212)235 131)325 80)910
1979 72 2 7>600 376)947 54)671 439)218 342)169 97)0491980 71 3 9)930 572)049 31)064 613)043 450)545 162)4981981 155 5 54)188 635)716 74)392 764)296 79)605 684,691
1982 292 7 260)526 657)838 94)380 1)012)745 161)892 850)8531983 270 4 32)511 531)976 28)529 593)016 76)919 516,097
1984 74 1 5»00C 27)288 188 32)476 32)476
1983 66 4 11)082 20)076 5 31)162 31/162
1986 30 5 10)925 9)659 20)584 20)584
TOTAL 1)092 31 391)763 3)001)579 325)435 3)719)776 1)242)454 2)476)322

:: NARINE P-U - OTHER (24)
1979 3 29)042 2)680 31)722 8)469 23)2521979 otm 1)446 250 1)696 207 1,499
1980 3 3»403 3)403 1)275 2)128
1931 4 9)300 125 9)425 9)4251982 1 275 275 275
1983 2 351 351 351
1985 3 5)373 5)373 5)373
TOTAL 18 -0 49/189 3)054 52)243 9)951 42)292

0



STATE Of ALASKA

SUMMARY Of LOSSES

AS Of 12/31/85

rA /W
f t r i f

fiscal ------CLAIMS-— OUTSTANDING LOSS EXPENSE TOTAL NET
YEAR TOTAL OPEN RESERVES 4 PAYMENTS 4 PAYMENTS = INCURRED - RECOVERIES = INCURRED

IE! AIRPORT LIABILITY (27)
1978 13 177/099 45/314 222/413 197/089 25/324
1979 43 266/423 219/493 485/916 415/293 70/623
1980 24 3 740/000 111/989 7/568 859/557 94/644 764/913
1981 31 2 87/336 74/809 75/358 237/503 34/517 202/986
1982 36 1 331/923 222/903 83/111 637/537 637/937
1983 28 2 19/009 298/190 11/135 328/333 1/537 326/796
1984 22 6 594/525 8/720 118/473 721/717 721/717
1985 17 4 17/173 10/392 13/717 41/282 . 41/282
1986 6 5 322/129 1/961 324/090 324/090
TOTAL 220 23 2/112/094 1/170/524 576/129 3/858/747 743/080 3/115/667

coverage: aircraft liability

7 / i i r d
party

(28)
1981 1
1982 4 23/500 529 24/029 24/029
1933 2 i 12/374 767 2/626 15/767 15/767
1985 4 2 36/058 71/892 4/163 112/112 112/112
TOTAL 11 3 48/432 96/159 7/317 151/908 151/908

coverage: miscellaneous

Third
party

(29)
1979 5 59/139 131/286 190/426 639 189/786
1982 3 687/000 6i/109 748/109 79/056 669/052
1983 1 75/000 75/000 75/000
1985 1 1 893 14/107 15/000 15/000
TOTAL 10 I GO U

i 821/139 206/503 1/028/534 79/696 948/839

✓* COVERAGE: MALPRACTICE (40)
1982 1 18/225 18/225 18/225198: I 820 820 820
19S« 4 1 52/522 5/459 57/981 57/981
1985 2 l 600 5/083 5/683 5/683
TOTAL 9 3 *?7, inn owl 29/587 82/709 82/709



STATE OF ALASKA 
RANGE TABLE SHOWING 

FREQUENCY. SEVERITY. AND AVERAGE 
FOR TOTAL INCURRED CLAIHS WITHIN SPECIFIED RANGES 

VALUED AS OF! 02/11/86

COVERAGE IS! GENERAL LIABILITY
FISCAL 0 - 50.001- 100.001- 150.001- 200.001- 250.001- 300.001- 500.001-
YEAR 50.000 100.000 150.000 200.000 250.000 300.000 500.000 ALL

1981
TOTAL 5 672,079
FREQ. 19S

AVG LOS? 3,294

1982
TOTAl $ 797,726
FREQ, 212

AVG LOSS 3,762
1983

T-M. { 734,025
. -0 . 302

AVG LOSS 2,420
19S4

TOTAL i 865,934
FREQ - 77-

AVG LOSS «- * w v -

1993
! g i hi ! '349,535
FREQ. 456

AVG LOS:
1 i <•

2,082
*

TOTAL 1 I S - .09?kWW Jw
FREQ. .

AVG LOS: 1,646
total

total 1 4,276,25c
FREQ. 1,661

f OSS 2,575

269.40-1
4

67.351

428.353
6

71,392

313.2SC-
4

79.570

597,024
9

74,62?

150,000
■>

75.000

150,000
i

75,000

110,000
1

110,000

122.530 
1

122.530

501,502
4

125,375

240,000
■5

125-000
1

125,000

153.367 
1

153.367

357,962
2

178,981

200,000
1

200,000

237.409 
1

237.409

202.672 
1

202.672
270.000 

1
270.000

300.000 
1

300.000

1,734,379 2,619,995
4 3

433,594 873,331

673,109
2

336,554
670.174 

1
670.174

520.000 
1

520.000

26 9
73,580 122,115

711.-229
4

177,822
440.081

o

220,041

300.000 
1

300.000

870.000 2,407,488 3,810,169
3 6 5

290.000 401,248 762,034
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Medical Malpractice Legislation Enacted in the U.S. 1971 - 1985
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MEDICAL MALPRACTICE LEGISLATION 

ENACTED IN THE UNITED STATES 1971 -

STATES SURVEY UPDATE 1985

D e b o r a h  R .  S i e g e l ,  D i r e c t o r  

L o n g - R a n g e  P l a n n i n g  

M e d i c a l  S o c i e t y  o f  t h e  S t a t e  

o f  N e w  Y o r k



MEDICAL MALPRACTICE LEGISLATION 
ENACTED IN THE UNITED STATES 1971 - 1985

STATE

A L A B A M A  C l a i m s  M a d e  6  O c c u r r e n c e  p o l i c i e s  C a p s  o n  A w a r d s

Caps on Physic ians'  Personal Assets 
C ol la te r a l  Sources 
Contingency Fees 
Periodic Payments

ALASKA Claims Made & Occurrence p o l i c i e s Caps on Awards
C o l la t e r a l  Sources Caps on Physic ians'  Personal Assets
Periodic  Payments * Contingency Fees

* Jury cannot be advised o f  p e r io d ic  payments use.

Highest premium $5 m i l /$ 5  mil is $^0,2^6 a n nu a l ly .

ARIZONA Claims Made & O ccu r,ence p o l i c i e s  Caps on Awards
’ C ol la t e r a l  Sources Caps on Physic ians'  Personal Assets

Contingency Fees 
Periodic Payments

Highest premium ($3,000,000 coverage) is $30,000 annu a l ly .  $5 m i l /$ 5  mil coverage 
ava i 1ab l e .

ARKANSAS Claims Made £ Occurrence p o l i c i e s Caps on Awards
C o l la t e r a l  Sources Caps on Physicians ' Personal Assets
Periodic Payments Contingency Fees

Average premiums range between $900 and $7,000. $7,000 highest in the s ta te .

CALIFORNIA Claims Made & Occurrence p o l i c i e s  Caps on Physicians'  Personal Assets
Caps on Awards 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic Payments

The highest premium ($1 mi 1/$3 mil  coverage) is $51,920 f o r  Neurosurgeons. $10 m i l /
$10 mil is a v a i l a b l e .  $2 mi 1 / $A mil is the most common, but there are a large number 
of  $5 m i l /$ 5  mil p o l i c i e s .

Have had a cap on pain and s u f f e r i n g  (non-economic damages) since 1975 ($250,000).  I t  
was upheld by the Supreme Court th is  year.  They f e e l ,  as fa r  as i t ' s  e f f e c t  on pre­
mium costs, th at  i t  w i 11 be f e l t  more now and in the next few years than i t  had been 
p r e v io u s ly .  While i t  is be l ie ved to be o f  v a lu e ,  no empirical  data w i l l  be a v a i l a b l e  
before November or December, 1985. There are already signs that  the t r i a l  lawyers w i l l  
go for higher economic damages and w i l l  t r y  to undo what's been done-there have been 
proposals to th is  e f f e c t  and a lso to ra ise  the level  of  the cap.

COLORADO Occurrence p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal A s s e t s  
Col l a t e r a l  Sources 
Contingency Fees 
Periodi c Payments

Average premiums range from $1,600 -  $26,000. $26,000 h ig h e s t .

HAVE PROVISIONS DO NOT HAVE PROVISIONSnTTô :

o 1 o



STATE HAVE PROVISIONS FOR: DO NOT HAVE PROVISIONS FOR:

CONNECTICUT Claims Made P o l ic i e s  Caps on Awards
C o l l a t e r a l  Sources Caps on Physic ians'  Personal Assets

Contingency Fees (not mandated but are used).
Periodic  Payments (not mandated but are used in large s e tt le m e n ts ).

Highest premium ( f o r  Neurosurgeons, C a r d io lo g is ts ,  Orthopedics) is $27,000, but w i l l  
r ise to $31,800 a f t e r  an 18% increase.  The highest coverage is $1 m i l .

DELAWARE Claims Made p o l ic i e s  Caps on Awards
Col la t e r a l 'S o u r c e s  Caps on Physic ians '  Personal Assets
Contingency Fees *
P e r io d ic  Payments

*  The contingency fee schedule is 35% on f i r s t  $100,000; 25% on next $100,000; and 10% 
on the balance.

Average premiums range brtween $5,000-$10,00Q. The highest is $21,000 fo r  fo u r t h  year 
OB/GYN's.

FL0RI0A Claims Made & Occurrence p o l ic i e s  Caps on Awards
Contingency Fees *  « Caps on P hysic ians'  Personal Assets
P e r io d ic  Payments * *  C o l la t e r a l  Sources

* Contingency fee scale (subject to Supreme Court changes). The s l i d i n g  scale ranges 
from 15% -  ^5% depending upon the p o in t  at  which the case is s e t t l e d .  15% on awards in 
excess o f  $2 m i l .

* *  On awards over $500,000.

Highest premium (0B Surgeons and Neurosurgeons) $78,^50 ($100,000/5300,000).  Highest 
coverage: SI mi I /$3  m i l .

GEORGIA Claims Made p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
Col I a t e r a 1 Sources 
Contingency Fees 
Periodic  Payments

Highest premium is S37.000. Highest coverage is $10 mi 1 / $ 10 m i l .

HAWAII Claims Made p o l i c i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Periodic  Payments

* Attorney fees must be approved by the court.

Highest premiums are $33,000 a n n u a l ly .  T o t a l ’physician l i a b i l i t y :  $5 mi I / $  5 m i l .

IDAHO Claims Made 6 Occurrence p o l i c i e s  Caps on Awards *
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources *
Contingency Fees *
Per iodi c Payments

:V Cans, c o l l a t e r a l  sources and contingency fees had statu te s but were declared unconst i 
t u t i o n a l  several years ago.

o 2 o



STATE HAVE PROVISIONS FOR: DO NOT h. •' PROVISIONS FOR:

L LI NO IS Claims Made 6 Occurrence p o l ic i e s  Caps on Awards
Caps on Physic ians'  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic  Payments

The highest premium is  $83,000 (Neurosurgeons) and t o t a l  physician l i a b i l i t y  is $5 m i l /  
$5 m i l .  Most physic ians in s t a t e  carry $1 m i l / $ 3  m i l .

INDI ANA Claims Made S Occurrence p o l ic i e s  *  C o l la t e r a l  Sources
“ ^  Caps on Awards

Caps on P h y s ic ia n s '  Personal Assets 
Contingency Fees * *
P e r io d ic  Payments

* i'our companies w r i t i n g  occurrence p o l ic i e s  and one w r i t i n g  claims made (with a long t a i l ) .  

**  Via a s t a t u t e  created p a t ie n t s  compensation fund.

Feel very s t r o n g ly  that  t h e i r  $500,000 cap on awards has helped keep premiums down.

J QUA, Claims Made & Occurrence p o l ic i e s  * *  Caps on Awards
C o l la t e r a l  Sources *  Caps on Physicians'  Personal Assets
Contingency Fees *  Periodic Payments

*  M o d i f i e d  c o l l a t e r a l  s o u r c e s  p r o v i s i o n  a n d  c o n t i n g e n c y  f e e s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  

b u t  a r e  u s e d .

* *  Are moving towards claims made only.  

The h ighest coverage is $5 m i l .

K A N S A S  C l a i m s  M a d e  5  O c c u r r e n c e  p o l i c i e s  C a p s  o n  A w a r d s

C o l l a t e r a l  S o u r c e s  C o n t i n g e n c y  F e e s  *

P e r i o d i c  P a y m e n t s

Physic ians'  Personal Assets and Awards beyond coverage are covered v ia  a "health care 
s t a b i l i t y  fund". This adds a 110? surcharge on premiums.

* Attorneys fees are not covered by s t a t u t e ,  but are expected to be "reasonable" -  the 
courts d o n ' t  l i k e  to get in volved -  general ly  25? -  50? o f  sett lement.

remiums for physicians who c a n ' t  get coverage through two companies, possib ly get i t  
hrough JUA -  i f  they pass personal in terview which determines the physicians w i l l i n g -

P

t h  r o u g h

n e s s  t o  p r o p e r l y  i n f o r m  p a t i e n t s

H a v e  a  c a p  o n  p u n i t i v e  d a m a g e s .  

P r e m i u m s  a r e  v e r v  v a r i a b l e .

K E N T U C K Y  C l a i m s  M a d e  p o l i c i e s  C a p s  o n  A w a r d s

C a p s  o n  P h y s i c i a n s '  P e r s o n a l  A s s e t s  

C o l l a t e r a l  S o u r c e s  

C o n t i n g e n c y  F e e s  

P e r i o d i c  P a y m e n t s

o 3 o



STATE HAVE PROVISIONS FOR: 00 NOT HAVE PROVISIONS FOR:

LOUISIANA Claims Hade £ Occurrence p o l ic i e s  Caps on Physic ians'  Personal Assets 
Caps on Awards C o l l a t e r a l  Sources
P er io dic  Payments * Contingency Fees

* P e r io d ic  payments are used v ia  a u t h o r i t y  o f  the Attorney Generals o f f i c e .

Since 1975 have three caps o f  $500,000 each:
M e d i c a l  m a l p r a c t i c e  -  p r i v a t e  p h y s i c i a n s ;  m e d i c a l  m a l p r a c t i c e  -  e m p l o y e r s  o f  p h y s i c i a n s  

i n  L o u i s i a n a ;  s t a t e  l i a b i l i t y  f o r  a l l  o t h e r  t o r t  a c t i o n s .

The hig hest premium is in the range o f  $21,000.

MAINE Claims Marlp

P e r io d ic  Payments

Caps on Awards 
Caps on Physicians 
C o l l a t e r a l  Sources 
Contingency Fees

1 Personal Assets

Have i n s t i t u t e d  monthly meetings with  t r i a l  lawyers in response to t h e i r  l i a b i l i t y  c r i s i s

Highest premium $*)0,000 (Neurosurgeons).

MARYLAND Claims Made £ Occurrence p o l ic ie s  
Contingency Fee 
P e r io d ic  Payments * *

Caps on Awards 
Caps on Physicians 
- o l l a t e r a l  Sources

' Personal Assets

* Contingency fee s t a t u t e  allows judge to review a t t o r n e y ' s  fees.

'■■■" P er io dic  payments o p t i o n a l ,  not mandated.

The highest premium (0BGYN) is $35,000 for $1 mil 
with  a $5 mil  excess.

/$3 m i l .  Highest coverage is $1 mi 1/$3 r

MASSACHUSETTS Claims Made £ Occurrence p o l ic i e s  
C o l l a t e r a l  Sources

•f •

Caps on Awards 
Caps on Phys i c i a n s 1 
Contingency Fees * 
P e r io d ic  Payments

1 Personal Assets

*  Though no s t a t u t o r y  p r o v is i o n  fo r  contingency f e e s , they are used: 33 1/3% - 50%.

The highest premium is $15,300 (Orthopedics,  P l a s t i c  Surgeons, Neurosurgeons, OBGs ) .

MICHIGAN Occurrence D o l ic ie s  
Contingency Fees *

Caps on Awards 
Caps on Phys i ci ans ' 
Co 11a t e r a l  Sources 
Periodi  c Payments

Personal Assets

*  Court rule allows 33^ contingency fees.

Highest premium $55,000 (OBGs 1 , Neurosurgeons). $1 mi 1/$ I mi l  hi  ghes t coverage.

MINNESOTA Claims Made p o l i c i e s Caps on Awards 
Caps on Physicians'  
C o l l a t e r a l  Sources 
Contingency Fees 
P e r io d ic  Payments

Personal Assets

Highest p o l ic y  is  $20,000. Total  physicians l i a b i l i t y  $  ̂ mi 1/$5 m i l .



STATE HAVE PROVISIONS FOR: 00 NOT HAVE PROVISIONS FOR:

MISSISSIPPI M odif ied Claims Made p o l ic i e s  Caps on Awards
* C o l l a t e r a l  Sources Caps on Phy s ic ia n s '  Personal Assets

Contingency Fees *
P e r io d ic  Payments *

* Contingency fees and p e r io d ic  payments are used.

Highest premium (Neurosurgeons/Anesthesiologists)  $31,000. $5 m i l /$5 m i 1 highest coverage
a v a i l a b l e .

MISSOURI Claims Made 6 Occurrence p o l ic i e s  *  Caps on Awards
P h y s ic ia n s '  Personal Assets 

C o l la t e r a l  Sources 
Contingency Fees 
P e r io d ic  Payments * *

*  Are moving to claims made o n ly .

* *  A l t h o u g h  n o t  s t a t u t o r i l y  m a n d a t e d  t h e  j u d g e  m a y  o p t  f o r  i t .

The range o f  premiums is $1,200 -  $3^,000. $3^,000 is the h ig h e s t .  Total  p h ys ic ia n s '
l i a b i l i t y  is $5 m i l / $ 5  m i l .

MONTANA Claims Made p o l i c i e s  Caps on Awards
Caps on P hysic ia ns '  Personal Assets 
Col l a t e r a l  Sources 
Contingency Fees 
P er io dic  Payments

The highest premium is $20,000.

NEBRASKA Claims Made £ Occurrence p o l ic i e s  Caps on P h y s ic ia n s '  Personal Assets
Caps on Awards *  Periodic  Payments
C o l l a t e r a l  Sources 
Contingency Fees

* Caps on awards are covered v i a  a p a r t i c i p a t i n g  vo lunta ry  s t a t e  fund. The cap is $1 m i l .

The h ighest  premium is about $11,000. Total physic ian  l i a b i l i t y  is $1 mi 1/$3 m i l .

NEVADA Occurrence p o l i c i e s  Caps on Awards
Caps on P hysic ia ns '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Periodic  Payments

*  Contingency fees are used -  g e n e r a l ly  30% -  ^0% but can go up to 50%.

The highest premium is $AA,l60 for $1 m i l / $3 m i 1 coverage The h ig h e s t  coverage a v a i l ­
able is $5 mi 1 / S7 mi I .

NEW HAMPSHI RE Occurrence p o l i c i e s  *  Caps on Awards
~ ~  * Caps on P h y s ic ia n s '  Personal Assets

Col l a t e r a l  Sources 
Contingency Fees 
Per iodi c Paymen ts

Moving towards Claims Made.
o 5 o



STATE HAVE. PROVISIONS FOR: DO NOT HAVE PROVISIONS FOR:

NEW JERSEY Claims Made £ Occurrence po l ic ie s  Caps on Awards
Contingency Fees * Caps on P h y s ic ia n s '  Personal Assets

Col la t e r a l  Sources 
P er io dic  Payments

* G l id in g  scale contingency fees.

Average premium is $9,000; the h ig h e st is $30,000 (Neurosurgeons) $1 mi 1/$1 mil  coverage. 
The hig hest coverage is $5 m i l .

Currently  before l e g i s l a t u r e  is a four part b i l l  which includes caps on awards, c o l l a t e r ­
al sources, p e r io d ic  payments, expert  witness and c e r t i f i c a t e  o f  m e r i to r io u s  claim.

t .

NEW MEXICO Claims Made p o l i c i e s -  . . C o l la t e r a l  Sources
Caps on Awards *  Contingency Fees
Caps on P h y s ic ia n s '  Personal Assets P e r io d ic  Payments

* Caps on awards excluding p u n i t i v e  damages.

Have since 1376 a $500,000 cap ( excluding o u n i t iv e  damages). Feel i t  has had some­
what o f  an e f f e c t  oh premium costs.  The' courts are very conservat ive  -  only  two cases 
have been awarded the $500,000. The conservative c l im a te ,  the cap and the whole malprac­
t ice  b i l l  are what keeps the premiums low.

NEW YORK Claims Made £ Occurrence po l ic ie s  Caps on Awards
C o l la t e r a l  Sources '* Caps on P h y s ic ia n s '  Personal Assets
Contingency Fees *
Peri odi c Payments

*  Contingency Fees: 33 1/3 “ 30% o f  f i r s t  $250,000; 25% next $250,000; 20% next %500,000:
15% next $250,000; and 10% of.'any f u r t h e r  amount.

Highest premium is $83,000 fo r  Neurosurgeons -  $1 m i l / $ 3  m i l .

New York physicians pay the h ig h e st premium rates o v e r a l l  in the country. Downstate 
e s p e c ia I ly  so.

NORTH CAROLINA Claims Made p o l i c i e s  Caps on Awards
C o l l a t e r a l  Sources Caps on P hysic ia ns '  Personal Assets

Contingency Fees *
Periodi c Payments

••• Cor t ' nr:ency fees are not a s t a t u t o r y  p ro v is io n ,  though they are used -  average is 2 0 / - 3 0 /

The highest premium is $17,000 (Neurosurgeons). $5 m i l / $ 5  mil coverage is a v a i l a b l e .

NORTH DAKOTA Claims Made £ Occurrence p o l ic ie s  Caps on Awards
C o l la t e r a l  Sources Caps on P hysic ia ns '  Personal Assets

Contingency Fees *

Contingency fees are not a s t a t u t o r y  pro vis ion ,  though they are used -  general ly  33 1/3*.

The average premium is very v a r i a b l e  and the hiohest is  SA5.000 (Neurosurgeon). Highest

coverage is $ 10 m i l .
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OHIO Claims Made £ Occurrence p o l ic i e s  Caps on Awards
C o l la t e r a l  Sources Caps on P h y s ic ia n s '  Personal Assets

Contingency Fees 
P e r io d ic  Payments

Current b i l l s  w i l l  attempt fo r  a cap on p u n i t i v e  damage and c e r t a i n  economic damages, 
contingency fees and p e r io d ic  payments. Feel the " s i t u a t i o n  is  d e t e r i o r a t i n g  r a p i d l y . "  
Major h o s p i ta l  carr iers are r e q u ir in g  h o s p i t a l  medical s t a f f s  to change bylaws to i n ­
clude as c r i t e r i a  for membership that  a physician carry $1 mil  coverage. Feel th is  w i l l  
on ly  encourage larger awards.

Highest premium is $17,000 for Neurosurgeon - -  $1 mi 1/$3 m i l .  The h ig hest coverage is 
$5 m i l .  There is a $250,000 cap on pain  and su f fe r in g  and c o l l a t e r a l  sources p r o v is io n .

Have had a $250,000 cap since 1975 on non-pconomic damages -  no cap on economic or puni­
t i v e  damages.

OKLAHOMA Occurrence p o l i c i e s  Caps on Awards
Caps on P h y s ic ia n s '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees *
Pe riodic  Payments *

*  Neither contingency fees or  p e r io d ic  payments are s t a t u t o r i l y  mandated but can be used 
(contingency fees are g e n e r a l ly  **0 -  50? o f  award).

Average premium is $*4,000. The h ig h e s t  premium is $12,000 (OBGs , Neurosurgeons, P l a s t i c -
Surgeons) $1 m i l / $3 m i l .  i

:

OREGON Claims Made £ Occurrence p o l ic i e s  Caps on Awards
Contingency Fees *  Caps on P h y s ic ia n s '  Personal Assets

C o l la t e r a l  Sources 
Periodic Payments

* Contingency fees: 35? on f i r s t  $100,000; 35? on next $100,000 and 10? on balance.

Highest premium, $5 mil  coverage: $*40,000. Going to $6*4,000 in 1986 (Neurosurgeon).

PENNSY LVANIA Claims Made £ Occurrence p o l ic i e s  Caps on Awards
' Caps on P h y s i c i a n s 1-Persona 1 Assets

C o l l a t e r a l  Sources 
Contingency Fees 
Periodic  Payments

No l i m i t  to amount of insurance p hysic ia n  can buy, a c ata strophic  loss fund covers $1 m i l .
inc luding personal assets.

RHODE ISLAND Occurrence p o l i c i e s  Caps on Awards
Caps on P h y s ic ia n s '  Personal Assets 
C o l la t e r a l  Sources 
Contingency Fees 
Periodic  Payments *

••'•'Periodic payments not s t a t u t o r i l y  mandated, in a c t u a l i t y ,  they are used.

Highest premium is $30,000 ($1 mi 1/$3 mil  coverage).
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SOUTH CAROLINA P e r io d ic  Payments Caps on Awards
Caps on Physic ians Personal Assets * C o l la t e r a l  Sources

Contingency Fees

*  Physicians Personal Assets are covered through a patients  compensation fund (no cap). 

Highest premium ($1 m i l / $3 m i l )  is $5,600 f o r  a Neurosurgeon.

SOUTH DAKOTA Claims Made 6 Occurrence p o l ic i e s  
Caps on Awards 
C o l l a t e r a l  Sources 
Contingency Fees

Caps on Physic ians'  Personal Assets 
Periodi c Payments

Have had a $500,000 cap on general damages since 197^-75. Feel i t  h a s n ' t  made any 
d i f fe r e n c e  on premium costs as premium rates continue to go up.

The h ig hest premium is $32,000 f o r  Orthopedic Surgeons and Neurosurgeons. Can buy as high 
a po l i  cy as they w i s h .

TENNESSEE Occurrence p o l i c i e s  
C o l l a t e r a l  Sources 
Contingency Fees *

Caps on Awards
Caps on Physic ians'  Personal Assets 
P e r io d ic  Payments * *

*  Contingency fees maximum is 33%.

* *  No pro v is ion  f o r  p e r io d ic  payments but judge can use, 

Highest premium approximately $30,000.

TEXAS Claims Made S Occurrence p o l i c i e s ^ '  Contingency Fees * *
“  Caps on Awards * * *  Periodic  Payments * *

Caps on P h y s i c ia n s '  Personal Assets*
Col I a t e r a l  Sources

*  H o m e s t e a d  r u l e  c o v e r s  p h y s i c i a n s '  p e r s o n a l  a s s e t s .

••* C o n t i n g e n c y  f e e s  a n d  p e r i o d i c  p a y m e n t s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  b u t  a r e  u s e d .

:;** a $500,000 cap on awards since 1975. This cap is now being challenged. Feel the cap 
has had a p o s i t i v e  e f f e c t  on keeping premium costs down.

* *  M o v i n g  t o w a r d s  c l a i m s  m a d e  p o l i c i e s .

SI mi 1 /$3 mil is the h ig h e s t  coverage.

UTAH Occurrence p o l i c i e s  *
C o l la t e r a l  Sources 
Con t i ngency Fees * *

Moving towards claims made p o l i c i e s .

* *  Contingency fees -  33 1/3%.

Highest policy is $18,600.

Caps on Awards
Caps on P hysic ians'  Personal Assets 
Periodic Payments
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VERMONT Claims Made Caps on Awards 
Caps on Physic ians'  
C ol la t er a l  Sources 
Contingency Fees *  
Periodic Payments

Personal Assetr

*  Contingency fees not mandated but used.

Rural community and general conservat ive  c l imate  keep s i t u a t i o n  under c o n t r o l .

The h ighest premium fo r  $1 m i l / $ 3  mil  coverage (Neurosurgeons) is $10,889 or $2**,622 de­
pending on company (mature r a t e s ) .  Highest coverage is $1 mi 1/$3 mil  with  a $9 mi 1 excess.

VI 1GINIA Claims Made 6 Occurrence p o l ic i e s  
Caps on Awards *
Contingency Fees

Caps on Phys i ci ans 1 
C ol la t e r a l  Sources 
Periodic Payments

Personal Assets

* Caps on awards $1 m i l .

Highest premium is $**2,000 (Neurosurgeon). Highest coverage is $5 mi 1.

WASHINGTON Claims Made p o l i c i e s  * Caps on Awards 
Caps on Physicians 
Col la t e r a l  Sources 
Contingency Fees 
Periodic Payments

Persona 1 Assets

*  Claims made p o l i c i e s  only  s t a r t i n g  in 1926.

Average premium $8,500. Highest premium $25,690 ($1 
a v a i l a b l e  $5 mi 1/$7 m i l .

mil -  Neurosurgeon). H i ghes t coverage

WEST VIRGINIA Claims Made 6 Occurrence p o l i c i e s Caps on Awards 
Caps on Physic ians '  
Col 1a t e r a 1 Sources 
Contingency Fees 
Periodic Payments

Personal Assets

The average premium is $11,700. The h ig h e s t  is $**8,000 (Neurosurgeon). $1 
a v a i l a b l e .

. . . n  1 * V i___1 r. r \ _ . _ _ 1 : •__ U. • r _______ ~ A_________ A ~

0 mi 1 cove rage

W l S C O N S  I N  C l a i m s  M a d e  5  O c c u r r e n c e  p o l i c i e s  * *  C a p s  o n  A w a r d s

P h y s i c i a n s '  P e r s o n a l  A s s e t s *  C o l l a t e r a l  S o u r c e s  

P e r i o d i c  P a y m e n t s  C o n t i n g e n c y  F e e s  * * *

* A physician is required to purchase $200,000 coverage which makes him e l i g i b l e  for a 
p a t ie n ts  compensation fund. Awards-beyond his coverage and personal assets are handled 
v ia  this fund.

* *  85-90?I are occurrence p o l i c i e s .

•■••** C o n t i n g e n c y  f e e s  a r e  n o t  s t a t u t o r i l y  m a n d a t e d ,  b u t  a r e  u s e d .

* *  A modif ied p e r io d ic  payment ru le  is used fo r  awards of  fu tu re  damages o f  $1 mi l .

The highest premium is $****,600 (Neurosurgeon).
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Structured awards are not c o n s i s t e n t l y  recognized by the courts.

Highest premium ($1 mil  coverage) under $20,000.

STATE

WYOMING Claims Made & Occurrence p o l i c i e s  
C o l la t e r a l  Sources 
Structured Awards *

Caps on Awards
Caps on Phy i c i a n s '  Personal Assets 
Contingency Pees
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In su rance-R ela ted  Legislation*. A R o u n d u p
W hile federal regulation o f the insurance in d ustry  

is blocked by the M cCarran-Ferguson  A ct of 1945 ( P L  
79-15). there are a num ber o f bills in the 99th Congress 
that address specific insurance problems. Following is a 
roundup o f their status:

Product  Liability
M anufacturers hope recent concern over the a va il­

ability o f business insurance will rekindle interest in 
legislation to set federal standards to govern p rod u ct- 
liability lawsuits. T h e y  contend  that such standards, 
w hich  they have been seeking since the late 1970s. w ould  
reduce exorbitant settlem ents.

Sen. John  C . Danforth, R-Mo., chairman o f th e  
Com m erce, S cien ce  and Transportation Com mittee, has 
promised early action on a bill (S  1999) to establish 
federal standards and set up a new system to a llow  
v ictim s to recover damages w ithout going to court.

An  earlier version w ithout the compensation system  
(S  100), which had been pushed for several years by Sen . 
B ob  Kasten. R-W is., died in the committee last M ay on  
an 8-8 tie vote. (1985 Weekly Report pp. 2730, 1586)

Tr ia l lawyers heatedly oppose the concept o f u n i ­
form  tort-law standards, and so do many state officials. 
Consum er groups and organized labor are fighting p ro ­
visions that they say would make it difficult for v ict im s  
o f unsafe products to recover damages.

In the House, leaders o f the Energy and Com m erce  
Com m ittee, w hich  has jurisdiction  over the matter, are 
interested in product-liability  legislation but are waiting 
for the Senate to take the lead.

Pollution Liability
Insurers failed to obtain major relief from liability  

for hazardous-waste cleanup costs in a bill (H R  2005) to  
reauthorize the “superfund” cleanup program.

T h e  House and Senate each passed versions o f the  
reauthorization bill, and a conference to settle d iffe r­
ences will probably take place early in the new session.

In neither bill did ..nsurers get their prime objective: 
relaxation o f the "strict, jo in t and several liability” s ta n ­
dard that can hold them  responsible for toxic-waste 
problem s decades after a policy lapsed, regardless o f  
how small a share o f responsibility they carry.

T h e y  could yet win some relief, however, through a 
House provision that would make it easier for the E n v i­
ronm ental P rotection  Agency to make out-of-court s e t­
tlem ents to release from  liability parties who have co n ­
tributed only small am ounts o f waste to a dum p site. 
(1985 Weekly Report p. 2619)

Vaccine Compensat ion
Legislation (S  827) to com pensate people injured by 

adverse reactions to some vaccines remains stalled in 
the Senate Labor and Hum an Resources Committee.

Sen. Paula Hawkins, R -Fla ., says the bill is needed 
both to help victim s and to ensure the availability o f  
vaccines. Som e pharm aceutical companies have stopped 
making certain vaccines, such as D P T  (diptheria. p er­
tussis and tetanus), because o f  the risk of lawsuits on

behalf of children who suffer rare hut severe side effects.
Opponents o f the bill object to a provision that 

would require v ictim s to give up their right to sue if  they 
want to receive com pensation from the governm ent. 
(1985 Weekly Report pp. 27-12. 1591)

Medical  Malpract ice
T h e  Am erican M edical Association is backing a bill 

(S  1804) by Sen. O rrin  G. Hatch, R-Utah, to spur sta tes 
to revise their medical m alpractice laws.

T h e  bill would offer states up to $4 million as an 
incentive to enact specific changes in malpractice laws, 
such  as limiting attorneys' fees and putting a ca p  of 
$250,000 on awards for pain and suffering.

T h e  bill is pending in the Senate Labor and H u m a n  
Resources Com  nittee, w hich  H atch  chairs.

Another approach was offered by Reps. R ich a rd  A. 
Gephardt, D-M o., and \V. Henson Moore, R -La ., in  H R  
3084. T h e ir  bill would set up an alternative to lawsuits, 
featuring a com bination o f binding arbitration b y  an 
independent body and judicia l review of claim am ounts.

O ther bills would set up screening boards to e x a m ­
ine claims (S  175, H R  2659), make it easier for d o cto rs  
to insure themselves (S  1357, H R  2261), and m ake  it 
possible for m ilitary personnel to sue for m alpractice  in 
m ilitary hosp ta ls  (H R  3174).

Antitrust Exempt ion for Insurance
House Jud icia ry  Com m ittee  Chairman P eter W. 

Rodino Jr., D -N .J., says his panel will re-examine the 
antitrust exem ption the industry enjoys as a result of 
the M cCarran-Ferguson  A ct. (Background, p. 1-19)

T h e  law exempts the insurance industry from fe d ­
eral regulation so long as it is regulated by the states, 
and it allows insurance com panies to share in form ation 
and set jo in t rates without violating antitrust laws.

T h e  insurance industry generally opposes e fforts to 
lim it its privileges. A  few executives o f larger com panies, 
however, have said they would be willing to give up  the 
antitrust exemption, which they feel protects sm aller, 
less efficient companies.

Taxation
T h e  property-casualty insurance industry would be 

h it hard by the tax-reform bill (H R  3838) passed by the 
House Dec. 17. T h a t  segment o f the industry has paid 
little tax in recent years because o f its investment and  
accounting  practices.

T h e  House bill would tax the companies' in com e  
from currently  tax-exem pt securities, and would im pose 
a 20 percent m inim um  tax on property-casualty co m p a ­
nies beginning in 1988.

L ife  and health insurance companies were generally 
relieved that the House bill ignored proposals to tax 
employees’ health insurance and the increase in the 
value o f life insurance policies.

B lue Cross and Blue Sh ie ld  companies would have 
to pay $1.7 billion in taxes, however, because o f n p ro v i­
sion that would tax them as if they were profit-m aking 
com panies (1985 Weekly Report pp '21 (HI, 27n5).
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Attachment- co OSPIRG Testimony
February 25, 1986

COMPARISONS BETWEEN “TORT REFORMSM BOUGHT BY THE INSURANCE INDUSTRY AND 
THE LAW OF ONTARIO, CANADA

In most of th e  SO s t a t e s ,  th e  in s u r a n c e  in d u s t r y  i s  s e e k in g  
l e g i s l a t i o n  t h a t  would make i t  more d i f f i c u l t  f o r  in ju r e d  p e o p le  to  win  
l a w s u i t s  and would l i m i t  th e  amount of mcney th e y  c o u ld  r e c o v e r  i f  
th e y  do w in . The law  of O n t a r io ,  Canada (where th e  in s u r a n c e  in d u s t r y  
i s  r a i s i n g  r a t e s  j u s t  a s  i t  i s  i n  th e  U n ited  S t a t e s ,  se e  C h a r t  2) 
a lr e a d y  c o n t a in s  th e  p r o v is io n s  th e  in s u r a n c e  in d u s t r y  s e e k s ,  a s  th e  
f o l lo w in g  c h a r t  shows*

The in s u r a n c e  in d u s t r y  wants*

A. Caps on com pensation f o r  
pain_«nd.»y*Jj»r-*Ptt —  ».g.» *°r 
q u a d r ip le g ia  or b r a in  damage —  
t y p i c a l l y  of * 2 5 0 ,0 0 0 .

B. R e s t r i c t i o n s  on p u n i t i v e  
damages* e . g . ,  l i m i t i n g  p u n i t i v e  
damages to  a s p e c i f i c  amount o r  a 
s p e c i f i c  m u l t ip le  of th e  
com pensatory aw ard , o r  a b s o lu t e ly  
p r o h ib i t in g  p u n i t i v e  damages.

C. A p r o h ib i t io n  on in ju r e d  
p eo p le  s p e c i f v in o  th e  amount th e y  
seek in  th e  co m p la in t  ( in  le g a l  
ja r g o n ,  e l im in a t in g  th e  ad daenue  
c l a u s e ) .

D. R e s t r i c t i o n s  on 
c o n t in g e n cy  f e e s  —  e . g . ,  by 
e s t a b l i s h in g  a s l i d i n g  s c a l e  t h a t  
re d u ce s  th e  p e rcen tag e  of th e  
award the  law yer can r e c e iv e  as  
th e  award g e ts  l a r g e r .

e . S u t r i c t i B n t  on t h i  r a l t
of the  ju r y  —  e . g . ,  t a k in g  th e  
a u t h o r i t y  to  d ete rm in e  th e  amount 
of p u n i t i v e  damages away from th e  
j u r y ,  or r e q u i r in g  th e  ju r y  to  
answer d e t a i le d  i n t e r r o g a t o r i e s  
th a t  l i m i t  i t s  d i s c r e t i o n .

O n t a r io ,  Canada h a s i

A. Caps on com pensation  f o r  
p a in  and s u f f e r i n g . O n t a r io  h a s  a 
cap of * 1 0 0 ,0 0  in  197S C an ad ian  
d o l l a r s  ( *1 8 5 ,0 0 0  in  c u r r e n t  
Canad ian  d o l l a r s ) .  See Andrews v .  
Grand and Toy A lb e r t a  L t d . , 2 
S .C .R .  229 <19 7 B ) ; O n ta r io  Law 
Reform Commission R eport on 
P ro d u c ts  L i a b i l i t y ,  a t  62 (1979)  
( h e r e in a f t e r  “O n t a r io  L^ w ").

B. R e s t r i c t i o n s  on p u n i t i v e  
damages. In  Canada, p u n i t i v e  
damages a re  v i r t u a l l y  unknown in  
t o r t  c a s e s .  They a re  a l lo w ed  o n ly  
f o r  i n t e n t i o n a l  t o r t s .  O n t a r io  
Law a t  75 ; L in d e n ,  Canad ian  T o r t  
Law, a t  4 9 -5 1 (1 9 7 7 ) .

C . A p r o h ib i t io n  on in ju r e d  
p eo p le  s p e c i f y in g  th e  amount th e y  
seek in  th e  c o m p la in t .  In  O n t a r io ,  
th e  p l a i n t i f f  i s  not p e rm it te d  t o  
demand a s p e c i f i c  amount in  th e  
c o m p la in t .  See Gray v .  A lan co  
Developm ent, I n c . , 1 O .R .
597 (1 9 6 7 ) ;  O n ta r io  Law a t  75.

D. No co n t in g e n cy  f e e s . In  
O n t a r io ,  c o n t in g e n c y  f e e s  a re
p o h ib i t e d .  O n ta r io  Law a t  7 2 ,
75.

e . R a i t r i c t j o n *  r.p.Lt
of th e  J u r y . T h ere  i s  no 
c o n s t i t u t i o n a l  r i g h t  to  a ju r y  
t r i a l  in  Canada. Most t r i a l s  a re  
judge t r i a l s .  O n ta r io  Law a t  7 4 ,  
102-04.



F .  P e n a lt ie s ,  f o r  " f r i v o I d u k "  

s u i t e  —  <*•?•, r e q u i r in g  th e  
p l a i n t i f f  to  pay th e  c o s t  of  
d efen d in g  such  a s u i t .

F .  P e n a l t i e s  f o r  ^ f r iv o lo u s "  
s u i t s . In  O n t a r io ,  i f  th e  
p l a i n t i f f  l o s e s  he n u s t  pay th e  
d e fe n d a n t 's  a t t o r n e y ' s  f e e s ,  a s  
w e ll  as  h i s  own. O n t a r io  Law a t  
7 2 , 76 .



WHAT HAPPENS TO INSURANCE RATES WHEN "TORT REFORM"
LEGISLATION IS  ENACTED?

V i r t u a l l y  every  " t o r t  re-form11 maamra the in su ra n ce  
in d u a trv  i s  seek ing  i»  c u r r e n t ly  the  law in  O n ta r io .  Canada 
(See Chart 1 ) .  Yet the  in su ran ce  in d u s t ry  i s  r a i s in g  
premiumi bv 4007.. c a n c e l l in g  c o v r a q t  in  mid-term and 
re fu s in g  to  p rov id e  c o v t ra o t  a t  any p r i c e  in  O n ta r io ,  Canada 
Ju st  am i t  i»  in  tha  U nitad  S t a t e s . For example:

a Thu in au ran ca  in d u s t ry  has re fu sed  to  p rov id a  
in su ra n ce  -it any p r i c a  -for O nta rio  day c a r s  c a n te rs  (See 
E x h ib i t  1 ) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
in s u ra n c e  a t  any p r i c e  to  a l l  but 1 of 121 Canadian School 
Boards responding to  a q u e s t io n n a ire  (See E x h ib i t  2 ) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
l i a b i l i t y  in su ra n ce  fo r  Toronto and many other c i t i e s  (Sea 
E x h ib i t  3) .

o The in su ra n ce  in d u s t ry  has re fu sed  to  p rov id e  
l i a b i l i t y  in su ra n ce  at any p r ic e  to  the Canadian n a t io n a l  s k i  
teams, which have never had a major c la im  a g a in st  them (See  
E x h ib i t  4 ) .

o The in su ra n ce  in d u s t ry  has r a is e d  premiums 10007. and 
at the  same tim e reduced coverage fo r  the  O nta rio  i n t e r c i t y  
bus in d u s t ry  (See E x h ib i t  5 ) .

o H o s p it a ls  in  Toronto can s t i l l  get in s u ra n c e ,  but 
o n ly  at " g r e a t ly  in c re a se d "  premiums (See E x h ib i t  6 ) .

a An in su ra n ce  company renewed the O nta rio  School Bus 
O perators  A s s o c ia t io n ' s  p o l ic y  on December 1 —  at 4007. more 
than i t  charged the  year  before  (See E x h ib i t  1 ) .

I f  any of the  o rg a n iz a t io n s  denied coverage ware ever  
sued —  and many of them have never been sued in  the  p ast  —  
they would be sued under the  laws of O n ta r io ,  where pa in  and 
s u f f e r in g  awards a re  capped at 4185,000 , p u n it iv e  damages a re  
v i r t u a l l y  n o n -e x is t e n t ,  contingency fe e s  a re  p ro h ib ite d  and 
the p l a i n t i f f  must pay the  d efend ant's  a t t o r n e y ’s fe e s  i f  he 
lo s e s .  Yet the in su ra n ce  in d u s try  i s  r a i s in g  i t s  r a t e s  4007. 
and more, c a n c e l l in g  p o l i c i e s  in  mid-term and re fu s in g  to  
prov id e  coverage a t  any p r ic e  both in  the U . S . ,  which has not 
enacted the  t o r t  p r o v is io n s  the in d u s try  se e k s ,  and in  
O n ta r io ,  Canada, where such p ro v is io n s  have long been in  the  
1 aw.

i
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Liability coverage crunch 
may shut day-care agencies
By Elaine Carey Toronto SUr 

Two of the la rg e it day-care 
sgenelm In Metro m*y be forctd to 
close down next month because 
they have been unable to renew 
their liability Insurance.

Fam ily  Day Care S e rv lce i, 
which provides care for about S00 
children throu|h home care and a • 
school-age centre, and CradltshJp 
Creche, which cares for another 
330 children, say they can't |r t  
Insurancest any cert.

Crelleshlp'a policy expires Jan. 
31 while Family Day Care haa unUl 
tha end of February to In ' to find 
some solution, slid  John Pepin, Its 
ex ecuUve director.

“But our agent and two others 
have been trying everywhere and 
there Just isn't anything," be said. 
“ If It's hitting ua thla way, It will 
eventually hit the others aawelL" #

*P»y 1,000 per am*'
Family Day Cart, ona of the old­

est registered charities In Canada, 
haa been In operation for 133 yean 
and hu  never had an Insurance 
claim, he u ld . Its premium! roae 
(i per cent laat year to about 
12,300 but this year the Insurer re­
fused to renew the policy.

“At thla point we an  willing'to 
pay 1,000 per cent more If neces­
sary, but we can't even get a 
quote," he said.

D r. Myrna Francis, executlv* 
director of Cradleihlp Creche — 
which has operated for almost SO 
vean without a claim — uld their 
Insurer refuted to renew their poll- 
cy when It expired Dec. 31, but 
granted them a month's extension 
to try to find other Insurance. But 
Insurers simply say they will no 
longer Issue policies to day-care 
centres

The provincial Day Nurseries 
Act requires day-care centres to 
have liability insurance to operate, 
she said, and they have Informed 
the province of the situation.

D e fic it flnaadnt*

“We are Just waiting to hear 
form tha government and we will 
very shortly have to decide what 
course of action to take." she said.

Pepin said the Implications of 
pulling 1.130 children out of day 
care are “horrendous Most of 
these people are low-income and 
without day car: they would loee 
their Jobs 

“ Even if we do get some kind of 
ministerial approval to operate 
without insurance, if there was 
ever a suit ind we re not protect­
ee. we pul ourselves in a very vul- 
neraole position," he said. "We

cant a/rord to self-lnxure — see 
have barely enough funds as It la 
and see end up deficit financing 
every year. Where would we find 
the fundi to cover It?"

The liability Insurance Industry 
In Canada haa hit a crisis because 
of skyrocketing court awards and 
falling Interest rales Msny compa­
nies have simply refused to Issue 
policies for vulnerable groups In­
cluding four of Metro's municipal 
governments and the Metro School 
Board, which art now aalMnaw
iflg-

Insurers cite problems in the 
United States where several day­
care ccntree have been charged 
with sexually abusing children In 
their cart, as on* reason for their 
unwtlllngnas to renew day-care 
policies

Umbrella Day Care Coalition, 
which arranges Insurance for IBS

non-profit day-care centres in 
Metro, did manage to get Insur­
ance Oct. 1 for only a slight premi­
um lnaeaas “but we had to stay 
away totally from American inns' 
ance companies" director Jual 
Hall said.

The U.S. company they had been 
dealing with for years re/uewTts 
renew at all, A * u ld , and up uath 
a week before the policy expired 
“no one would touch It." The coilP 
tlon eventually found a Brlltfh 
Insurer who was willing to take on 
the policy.

But Pepin said that company 
and others eJln g  to renew poli» 
de* two months ago art now fu lly 
refusing, claiming that one suit On  
volvtng a small child could pegs 
th*rn million*

“I think, u  all thm  
organisations coma up for ra w * , 
al, they will find enormous ?rot> 
lemsTneuld.

Higher insurance rates 
hit school bus operators
By Kim Zarsour Toronto Star

School bus companies and school 
boards are bracing lhamseJm for 
hefty vehicle Insurance inert sees 
that threaten to put some smaller 
bus operations out of bualntu.

If school boards don't take tha 
brunt of the Increase, officials say, 
parents may have to find another 
way to get their children back and 
forth to school.

Metro area boards spent about 
170 m illion transporting more 
than 123,000 students last year. 
Board officials say tha coat of that 
service will Increase considerably 
when tht new busing contracts are 
negotiated In the spring.

Insurance companies blame it*  
higher ratas — which a rt also 
csusing problems for municipal­
ities, school boards and trucking 
companies — on Increaaing fre­
quency and coat of claims and 
higher court awards to accident 
victims

Bus operators and school boards 
uld yesterday that the situation 
took them by surprise.

" It  Just seemed to h it us In 
November and December," uid 
Ted Moorhead, pruldtnt of the 
School Bua Operators Association 
of Ontario. Moorhead uld be w u 
shocked by a 400 per cent Increase 
when he renewed his insurance 
Dec. I.

Charter bus companies have al­
ready been hit with big Jumps In

Insurance rates. Gray Coach lings, 
Ltd. recently hiked the price'Of 
monthly commuter paues to cover 
higher liability insurance pretty* 
uma. The Ontario Motor Coach AJ= 
locution hu called for an investi­
gation by a legislative committee. I

Moorbted u id  moat school "bus 
operators haven't yet been hit-by 
the Increases, but they fear It's 
Inevitable.

White aorae operators say th#-a-: 
creases will be no more dams|lqg 
than tha soaring gas prlcaa of tc-' 
cent years, others, espedally-.U* 
smsUcr companies, are worried.

"I can't take any targe Incrsasifa 
without going bankrupt. If It got* 
op 100 or 200 per cent, then III 
have to think about dosing trffy 
doors," uid Ronald Young, yrhe- 
operates a fleet of 30 bum Tor the 
Peel Board of Education. "TV* 
school board U going to have-j*- 
bur the brunt of tha increase, and 
they in turn will have to pass il-tfc 
to tht Uxpaym ."

WUlUm McWhlrtar, transporta­
tion o fficer w ith the Toronto 
board, uld school beards will Jus* 
have to find tha money aomd 
where.

"If we don't rstilm  that tha. 
whole Industry la In trouble and 
try to hdp them out then w»Y* 
not going to have any transporta­
tion service at all."

The bus operators anociaUaai' 
hat scheduled a meeting to discuss, 
the insurance problem next week. ”
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S U B J E C T :  L I A B I L I T Y  I N S U R A N C E

INSURANCE CLASS*. SCHOOL BOARDS
121 o f  t he  ICC bea rdo  ( o x o l u d i n g  Canad i an  F o r c e *  Board 
and T re a tmen t  C e n t r e s )  r e sponded t o  an I n s u r a n c e  
q u e s t i o n n a i r e  d i s t r i b u t e d  i n  e a r l y  December 1985  and 
a t  t h i s  t ime o n l y  one b oa rd  has been u n a b l e  t o  o b t a i n  
l i a b i l i t y  i n s u r a n c e  cuv«t«y« « l  a l l .  The boa rd  i s  the 
Moose F a c t o r y  I s l a n d  D i s t r i c t  High s c h o o l  A re a .
S e v e r a l  boa rds  have had t o * r e d u c e  the maximum 
l i a b i l i t y  i n s u r a n c e  c o v e r a g e  . t h a t  was a v a i l a b l e  t o  
them l a s t  y e a r .
The premium i n c r e a s e s  have r anged f r om  a l ow o f  1 2 \  t o  
a h igh  o f  5 6 3 \  o v e r  t h e  p r e v i o u s  y e a r ' s  premium.
S e v e r a l  b o a r d s  have i n d i c a t e d  t h a t  new e x c l u s i o n s  havs 
been imposed on them by the  i n s u r a n c e  i n d u s t r y ,  such 
as s p o r t s  r e l a t e d  a c t i v i t i e e ,  ahop p r og r ams ,  and 
e n v i r o nm en t a l  i s s u e * .  At t h i s  t ime  th e  o n l y  boa rde  t o  
have a i l v l sar t  us t h a t  t h i s  has b t e n  giY<?n t o  them i n  w r i t i n g  by t h e i r  i n a u r a n o #  b r o k e r  a r e  t he  W e l l i n g t o n  wounty fio«ud u f  S d u u a l i v u  and the  K i r k l a n d  Laka Baaed 
o f  E d u c a t i o n .  ?L« W w l l i n g t o n  Coun ty Boa rd  o f  
E d u c a t i o n  has h a l t e d  a l l  p h y s i c a l  e d u c a t i o n  p rog r ams 
u n t i l  f u r t h e r  n n r . i c t .
We a r e  c u r r e n t l y  wo r k i ng  w i t h  th a  O n t a r i o  A s s o c i a t i o n  
o f  S ch oo l  B u s i n e s s  O f f i c i a l s  t o  r e v i e w  t h a t  o p t i o n s  
a r e  a v a i l a b l e  t n  s c h o o l  bo a rd s  t o  I o I y s  t h i s  p r ob l em .
No boa rd i s  expec t ed  t o  c l o s e  because  o f  a l a c k  o f  i n s u r a n c e .
I  urn u u m i l u  V a a u c l a l  i u w  f  A i . t i . i A l  B U S i n a i S  O f f i l l f l i Q
has been t r y i n g  f o r  some t ime t o  a r r a n g e  a 
c o - o p e r a t i v e  f o r  s c h o o l  boa rds  unde r  which th e y  wou ld 
1 c a u l ■ a*uh o t h e r .  P l a n n i n g  3as t h i o  c o n t i n u e s ,  and 
oAODO kas aelcod f o r  i t i n i o t r t f  o f  t M n r s r l n n  i t i l a r a n n f l  
i n  c o l l w L l u g  the  r e q u i r e d  d a t a .  The M i n i s t r y  i s  
c o n s i d e r i n g  t h i s  r e q u e s t ,  which i n c l u d e s  a r e q u e s t  f o r  
f i n a n c i a l  a s s i s t a n c e  ( a bou t  $ 2 5 , 0 0 0 ) .
An i n t e r - m i n i s t r y  work group has been f o rmed  to  
oxaraino the  e n t i r e  i n s u r a n c e  t i r u a r i n n ,  l e d  by 
Consumer and Commerc i a l  R e l a t i o n s .  The M i n i e t r y  o f  
E duc a t i o n  has r e p r e s e n t a t i o n  on t h i s  commi t t ee .

ms Yongt str««t Ministry of
Toromo. Onuno r>
M7A 3W  Consumer and 

Commercial  
Relations



to  in v e s tig a te  
so a r in g  p r ice  
o f  in su ra n ce
By Denise Harrington Toronto Star

A provincial task forct will look at government-run cover­
age and tougher insurance regulations in a bid to solve the crisis 
of soaring premiums facing Ontario cities, school boards and 
hospitals.

“This government is not prepared to stand aside while this 
crisis threatens some elements of our economic and social sys­
tem," Consumer Minister Monte Kwinter told the Legislature 
yesterday.

The task force, under formei 
Econom ic Council of Canids 
chairman David Slater, will exam­
ine the costs and availability of li­
ability insurance in Ontario and 
whether rules governing the Indus­
try could be improved to ensure 
stable rates.

Kwinter aLso announced yester­
day a new plan to pay limited com­
pensation to customers of bank­
rupt insurance companies.

The government will help hospi­
tals pay for missive premium In­
creases if they face “true financial 
hardship," Kwinter promised.

Replying to questions in the 
Legislature. Kw inter said the

□  Metro day-care agencies may 
close without insurance. Page At

Lberal government is not consid­
ering offering automobile Insur­
ance or public sickness and disabil­
ity Insurance.

“At the present lime the govern­
ment's preference is not to be in 
the insurance business," Kwinter 
added outside the Legislature.

"On the other hand, if the case 
can be made, and if it can be docu­
mented that this would be the 
route to go and makes economic 
jense and provides the kind of 
services required, we would cer­
tainly look at 1L"

Metro and the municipalities of 
Toronto, York, Etobicoke and East 
York have been unable to gel any 
insurance coverage against per­
sonal injury for 1986. The province 
is encouraging municipalities to 
set up insurance pools to handle 
soaring rates and lack of coverage.

‘DofagMtU'c'
Opposition Leader Larry Groat* 

man complained that Kwinter hat,. 
"after six months of literally doing 
nothing," decldsd to appoint a im > 
force “that will taka a minimum of 
another three months before any­
thing happens.”

N«w Democratic Party Isadar 
Bob R at u ld  tha government 
should Introduce e sickness and 
disability insurance plan for all 
Ontarians, as wall as an auto Insur­
ance scheme similar to those In 
Manitoba and Saskatchewan.

But Kwinter pointed out pnbUe 
iniurance plans in those two prov­
inces were facing deficits this year. 
Ha uid the problem of soaring 
premiums was worldwide because 
of high court awards. low Interest 
rates paid on investment an preml* 
urns, and competitive cut-rate 
premiums offered several years 
ago.

CXitaide the Legislature. Kwintar 
u id  the government will set up a 
P**'1 Jo  provide a maximum of 
1200.000 in coverage to customers 
of companies that go bankrupt. Ail 

penlaa will be asked to pay into 
und at rates to be act later.
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Ski teams can’t get liability insurance

OIIAWA
Canute's aaliaaai Ml I run may

have In haw Ike WerM Cup riroN 
* I ike end at tMs imdi brcmf of 
an Irotmcs ptabktm Uwt ctwU 
•bo cripple rn tnklve Mile*
Dan Payne—. nccativt Hikw 

of Ike Canelh— 3U Ax—cUrtou, 
—ys |ka taabUfty la pi —meteai 
hsbilky lasariaci -ay tern Ike 
axaactatfaa a« eaiy — cak haaw Its 
aatfoaal learns but aka—caacxl aJJ

ctmift was umviriaMf al any 
price.
TV uncial tea's cam— cuvet, 

ape — national alp—r. cnaicnn- 
liy, knap inc. freestyle. Mathfou 
and nonbe combined skim, roach- 
es and stall ends oa Jaa. 9, alter 
several exlemk— by IV New 
York-based American liana* Amtr-

SKI — Pape Al

Mo* prarinclal ski ppm—  sad 
as—e ch* prpgraaw asdd al— V 
ritecled, since tkey art Ued — IV

--OAhVa-aasa potky. TV CSA
we pH— — e—rrirnry 

aarila* — Jaa. JJ te Ottawa.
Cteaa Wurtete. IV — tl-al head 

catch. —Id yesterday he UrbudVi. 
Austria, that V hadn't Vea told 
IVt IV learns —ght V catted 
home or even IVI [here b — Iwsur-
"II certainly Is aewt it —e. I find 

k Ortteaaefy hard U rvew mild— K 
happening; I realty cant haafter 
eamrfhtag k.|pcala* — that
•cate."
Mr. Vartete —Id V codd aat aee 

Spoil Ca— da. wk> Its kapt hmt- 
«e— ta OlfpU —errs, aHm-g 
■V teat—la V caded V—t.

i b awe af a grww-
bp.pmap'td 
rvbtppl-
TV CSA aays k ana I

IV -tea J kthMfj 
■wdtj It 111. and thea tsaad Owl

1 11 1" w  « | iaa
P'ad wans trail Ii ill i 
dMHc—I lap—ilaaa kafcit- 
■Kt — aa aflVdahb b—I.

• Fra— Papa Oaa
anccCa.
"I'm not sura wkat wkl happen 

•her that." Mr. Payment —Id yes­
terday. "TV adds ate food na 
won't ha ve ta—raws. TV caeca- 
tire want decide what la do.
"II n« dual IM rad— an... k 

could mean irrs—aa aH IV bams 
and M could a fleet ak af a— Ind. 
upinp teams Iraiitap — MM." IV 
yrsr of IV Wbker Oiy—ptea hi
ĥrl'frya—  —M V aadentaads

I Sal U.S. learns a—y aho V Mr In* 
Insurance problems. He said, how­
ever, that Europe— Ml leas— doa't 
lace IV oart of praMeas confronting 
Canadteo teams, al tea* M part 
becsaae acride— sal He—eras lead 
la V tea ir hi Eanpe.
Ho said to h— beea Irybp M pel

I bran—  IV rental—aa Ikrae meatV 
ef IV season wWhout Mahdlly (new- 
oace.
~ll we had no h—iraaca. k would 

expo— Use caadwt sad Mall lo 
(pa-Mb) tew—Ms acd wa could 
hove mass raaip—Hone," Mr. 
Payment —Id. "Same so*— ten 
have Waled they wtM reslfa If 
■Vre b no hasuraact."
TV CSA b coasldtrha* buying 

accident liwuraaca Mr IV Mkn. 
but IVt It rape—He a—  k do— not 
cover IV vri—koara. c—rkto. staff 
and the asoacblba.
"II a skier hero—es paralysed, 

accktent Insuraace may pay fBO.. 
MB, but V may dadda 10 aoe. A 
tcillemenl of a lew ml Won ten‘I

sit oat tea ta am If V caa (b— any 
pointers — hrlp Canadtea Ml lesoaa 
deal ohklhHtdW'jhfa.
CSA w— Ant advbad by ks V*. 

auraaca ape— k cauld expad M pay 
bet warn mjm a—  BMB.BM V  IIB- 
nslkba hi VNkty haaaraaca tar 
1MB. Mr. Payasrat aald dtc CSA. 
which fa— arver had a —a)ar NaMM- 
ty ctafm appfa— H, war akka* (a 
pay (VI arnaaat, bat teler lo—d 
Ik— h—  aart co—paid— had 
backed away fra— ofteriak habfkty
In—ranee at srry peter
la I Mi. (V CSA paid F7.MB lor 

kalilkto l— no(2, with IV per—f 
—a rta—( M H7.BM bat year.
Mr. Pa yaw— said the osaaciatba 

baa Vea —abie to find coverapt 
. fro— any af aba— MB ca—paatei H 
haa appmrhnd. That heaves Use 
aiwacbltna whh IV apt ten of going

TV larnaard dHhcuky of peilln* 
adequate liability Insurance, a re­
sult of targe claim aeiltenw— ■ In 
North America, has affected all 
Canadian amateur sport) orgsnJra- 
Hows.
Hugh Gtyaa, peeshtenl of IV 

National Sport and Becrealkat Cen 
Ira. had no Instant remedy, but —Id 
IV prcbtem needs Immediate alien. 
Hon. He —Id V Informed Olio Jril- 
nek, IV Minister of Fllness ond 
Amateur Sport, aho— I he stlualteo 
before Christ mu, b— has not had s 
reply.
"One thin* la for certain: the 

Government mud step In. They will 
bring volunteer organlullcm lo ■ 
standstill, If they keep thla up II 
appears lo V a pressure laclk (by 
I he Ii—winco companies) to bring 
priiaa from tv Government
"Ore orga——(tans Vve paw os 

far as Lloyds of London and they 
have tamed ua dawn."
Rob Toller, a apakesmaa for Mr. 

Jrilnek, —Id on Monday Ihel the 
minbler was extremely cor.censed 
about tV sltuaHon and wu "seek, 
log IV best advice V could find" 
from IV sports community and the 
Hstiuianco Industry.
"Bui really, V doesn't know fuel 

what V can do U) eau Use sflua- 
lion."
Barbara McDougalt, Mlntwer of 

Stalo for Finance. Indicated In Par­
liament on Monday that ahc will be 
bringbp In new policies lo dial with 
the geaeral ptobtem of HiMIKy 
k—OLiance, b— sV did not eiabonlt 
na wbat tboee Mllalhres would V. 
A special coramlllce of the Ontario 
Legislature already Vs been struck 
o study the sltuaHui.
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SUBJECT: L IAB IL ITY  INOURANCE

416/063-0311 333 Yonga Straai 
Toronto. Ontario 
M7A 3M6

Ministry of 
Consumer and 
Commercial  
Relations

INSURANCE CLASS: BUSES
S in ce  th e  OMCA w ro t e  the  P r em i e r  on Sep tember  l B t h e ,  s e n i o r  
s t a f f  f r om  MTC and CCR have been i n v o l v e d  i n  mee t i n gs  and 
i n i t l a t i v e e  aimed a t  a s s i s t i n g  the  bus i n d u s t r y .  N o t a b l y ,  
a r r a ngemen t s  were made w i t h  the  F a c i l i t y  A s s o c i a t i o n  t o  p r o v i d e  
i n s u r a j i c *  c o v e r a g e  f o r  t h i s  i n d u s t r y ,  t h e  H on o u r a b l e  Ed F u l t o n  
has met w i t h  the  OMCA and has ga in ed  i n s i g h t  i n t o  t h e  i n s u r a n c e  
c r i s i s  f r om  the i n d u s t r y ' a  pn rapnnt -Wa ,  and t h a  D e p u t i e s  fcp l t  
MTC, CCR, and Tou r i sm  and R e c r e a t i o n  have met t o  aeel t s o l u t i o n s  
t o  t h i s  p r ob l em .
The Deputy M i n i s t e r  o f  CCR met w i t h  r e p r e s e n t a t i v e  f r om  the  
O n t a r i o  Moto r  Coach A s s o c i a t i o n  on November 23 ,  1 9 8 5 .
m i g  IMMEDIATELY bus e a s s U t  l ^ L i L  i n c r e a s e s  w i l l  be 
app r ov ed  by t h e  M i n i s t e r  MTC w i t h o u t  r e f e r r a l  t o  t he  OHTB.
Th i s  w i l l  a l l o w  t a r i f f  i n c r e a s e s  due t o  i n s u r a n c e  premium 
i n c r e a s e s  t o  be app roved  i n  a weeX i n s t e a d  o f  t h e  p r e v i o u s  
3 0 - SOda y s .
The i n t e r c i t y  bus- i n d u s t r y  i n  O n t a r i o  i s  f a c i n g  i n c r e a s e d  co a t s  
o f  l i a b i l i t y  i n s u r a n c e .  Premiums have i n c r e a s e d  t e n - f o l d  f r om  
l e v e l s  o f  $ 2 0 0 0 - 3 0 0 0  per  coach t o  > 2 0 0 0 0 - 2 4 0 0 0  pe r  coach  f o r  
much l e e s  c o v e r a g e .



*18/803-0311 SSS Yonga Strasl
Toronto, Ontario 
U7a 3H«

BACKGROUND NOTES -  J a n u a r y  9 .  1 9 6 6

S U B J E C T :  L I A B I L I T Y  INSURANCE

INSURANCE CLASS: HOSPITALS
Iri June o f  1 9 8 5 ,  t he  M i n l a t c y  o f  H e a l t h  became aware e f  a ma j o r  p r i e s  i n e e e a sa  in. h o s p i t a l  l i a b i l i t y  
i n s u r a n c e ,
J u l y  8, 19B5 ,  the  s t a f f  o f  t he  M i n i s t r y  o f  H e a l t h  met 
w i t h  m y i . u B t j n i * l i vw i  o f  t h *  O n t a r i o  H o s p i t a l  
A s s o c i a t i o n  and t h e i r  i n au r anc e  b r o k e r s .
S t h e  M i n i s t r y  o f  H e a l t h  and the  q . h . a . met w i t h  the S u p e r i n t e n d e n t  o f  I n au ranc e  s u b s e q u e n t l y  t o  r e v i ew  o p t i o n o / a l t o r n a t i v o o  t h a t  might bo a v a i l a b l e .
The O n t a r i o  H o s p i t a l  A s s o c i a t i o n  haa e s t a b l i s h e d  a 
Task I ' o r c e , i n c l u d i n g  an o b s e r v e r  f r om  th e  M i n i s t r y  o f  
H e a l t h  t c  r e v i ew  t h e  a l t e r n a t i v e s  av a l  1 ahi ft r n  f hp  
i n d u s t r y .  The r e v i ew  w i l l  i n c l u d e  e x am i n a t i o n  o f  
o p t i o n s  such a t  s e l f  i n s u r a n c e ,  change i n  co v e r a ge  
f r om o c c u r r e n c e  t o  c l a im s  made, e t c .
A g roup o£ 20 Me t r o  T o r o n t o  h o s p i t a l *  ace c o n du c t i n g  a s i m i l a r ,  but  I n d ependen t ,  r e v i ew .
The h o s p i t a l s  o f  t he  P r o v i n c e  a r e  s t i l l  a b l e  t o  
pu rchase  l i a b i l i t y  i n s u r a n c e ,  a l t h o u g h  a t  a g r e a t l y  
i n c r e a s e d  premium.
I n  te rms o f  t he  i n c r e a s e d  premium*,  t he  M i n i s t r y  o f  
H e a l t h  has no t  made any o v e r a l l  p r o v i s i o n  f o r  t h *  co ses but i s  r e v i ew i n g  each h o s p i t a l 1* o v e r a l l  
f i n a n c i a l  p o s i t i o n  and i s  p r epa r ed  t o  p r o v i d e  
a d d i t i o n a l  f unds  i n  ca ses  o f  t r u e  f i n a n c i a l  h a r d s h i p .

Ministry of 
Consumer and 
Commercial  
Relations



April 21, 1987

MEMORANDUM TO THE MEMBERS 
OF THE ALASKA STATE LEGISLATURE 
REGARDING TORTS IN GENERAL AND 

GENERAL COMMENTS WHY SENATE BILL 
NO. 2.11 AND HOUSE BILL NO. 250 

SHOULD NOT BE ENACTED *

FROM: WAYNE ANTHONY ROSS, PATRICK G. ROSS,
THOMAS S. GINGRAS, ALLEN M. BAILEY
EDWARD L. MINER

ROSS, GINGRAS, BAILEY & MINER, P.C.
1007 West Third Avenue, Suite 204
Anchorage, AK 99501

HISTORY

A tort is a term that is generally applied to a

miscellaneous group of civil wrongs other than a breach of

contract, for which a court of lav; will afford a remedy in the 

form of an action for damages. The Law of Torts is concerned 

with the compensation for losses suffered by private individu­

als through conduct of others which is regarded as socially

unreasonable.

As previously stated and very broadly speaking, a

tort is a civil wrong, other than breach of contract, for which 

the law will provide a remedy in the form of an action for 

damages. A tort is therefore nothing more than one kind of

Specific comments on why Senate Bill 211 and 
House Bill 250 should not be enacted are the 
subject of a separate memo to you.



legal wrong for which the law will give a particular redress to 

the individual that has been wronged.

Included under the general heading of torts are civil 

wrongs consisting of direct interferences with the person, such 

as assault, battery, and false imprisonment. Also included are 

direct interferences with property such as trespass or conver­

sion as well as various forms of negligence and damages to 

reputation. These individual wrongs have very little in common 

with, and are entirely unrelated to, one another except by 

historical accident. The only principle that can tie all these 

various wrongs together is the principle that an individual who 

is injured should have his injuries compensated and anti-social 

behavior is to be discouraged.

The previously mentioned torts are basically the 

original common law torts that have been recognized through the 

years. In addition, as we become more civilized, new torts are 

recognized from time to time by the courts which create new 

causes of action where none had been recognized before. 

Several examples include the intentional infliction of 

emotional distress, the obstruction of an individual's right to 

go where he likes, invasion of an individual's right to 

privacy, denial of an individual's right to vote, the 

infliction of prenatal injuries to an unborn child, and the 

alienation of affections of a parent, to name only a few 

examples.



The Law of Torts is not static or limited and the 

limits of its development are consistently being refined as 

society evolves.

The historical origins of tort law still influence 

the Law of Torts substantially. When the common law of England 

first emerged, a plaintiff could have no cause of action for 

harm that he suffered unless his claim fit into the form of 

some existing and recognized writ. By the middle of the 19th 

century, this concept had been modified and replaced to a great 

extent by the modern procedural codes of law.

Gradually, as time passed, the concept of tortious

contact or conduct and actionable damages has expanded. Many

believe that such access to legal remedies are a mark of a 

government of laws and prevent the "self help" of the past 

wherein private parties and even families would feud and 

physically clash to settle their differences.

INTENTIONAL TORTS 

Intentional torts, such as assault and battery,

trespass, intentional infliction of emotional distress, and 

false imprisonment, by their definition require an intent on 

the part of the actor or doer. This intent does not mean that 

the individual must intend that' result that flows from his

actions. It merely means that the individual must intend to 

achieve some result when he acts for the purpose of accomplish­

ing that result, or believes that the intended result is
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substantially certain to follow from his act. The intent is 

not necessarily a hostile intent or a desire to do any harm. 

Therefore, the mere intent to place ones foot off of a sidewalk 

onto the grass of a neighbor's yard would be a sufficient 

intent for the intentional tort of trespass. It is merely an 

intent to bring about a result which will invade the interests 

of another in a way that the law will not sanction.

The defendant may be liable even though he has meant 

nothing more than a good natured practical joke or earnestly 

believed that he would not injure the plaintiff. The defendant 

would also be liable even in the event that he felt that he was

seeking to protect the plaintiff's own good.

In other words, the defendant's act must be a volun­

tary act. A contraction of muscles will suffice. The movement 

of a finger on the trigger of a gun is sufficient.

The individual's state of mind may involve many

things: Ke may intend to move his finger for the purpose of

pulling the trigger, for the purpose of causing the bullet to 

strike a man, for the purpose of merely causing the bullet to 

exit the barrel, for the purpose of killing a man, for the 

purpose of revenge, for the purpose of defending his country, 

or for the purpose of protecting himself against attack. 

Intent would thus be commonly used to describe the desire to 

bring about physical consequences of an action up to and 

including the death.

-4-



The mental concept which inspires the act is called a 

motive. Motive is only one step removed from the muscular 

contraction. Each (intent and motive) has its own importance 

in the Law of Torts and a justifiable motive such as that of 

self-defense, may avoid liability for the intent to kill.

The "Intent concept" in Tort law is, however, broader 

than a desire to bring about physical results. It extends 

beyond those consequences which are desired, to consequences 

that the actor believes are substantially certain or should 

believe are substantially certain to follow from what he does. 

For instance, an individual who throws a bomb into a crowd of 

people may wish to only kill the president and no one else. 

But since he knows that the death of others is substantially 

certain to follow, or should know that the death of others is 

substantially certain to follow, it must be said that he 

intends to kill them. In addition, the individual who fires a 

bullet into a dense crowd may earnestly and diligently hope and 

pray that no one will be hit. But since he must believe and 

know that someone is substantially certain to be hit, he 

intends the result.

CAVEAT

The mere knowledge and appreciation of a risk, though 

short of substantial certainty, is not the equivalent of 

intent. Therefore, the individual who acts in the belief or 

consciousness that he is causing an appreciable risk of harm to



another may be negligent. If the risk is great, his conduct 

may be characterized as reckless or wanton, but it is not 

classified as an intentional wrong. However, it would still 

remain an actionable tort under the theories of negligence.

Very few intentional torts cases exist cases in 

Alaska. However, the general principles applicable to Tort law 

remain the same, with exception of the area of vicarious 

liability, which is discussed below.

One intentional tort recognized in Alaska is assault 

and battery. Assault and battery occurs if one acts intending 

to cause a harm of offensive contact with a person of another, 

and if the latter is put in an immediate apprehension of such 

contact, and such contact results. Liability will attach 

regardless of whether the actor acted with a feeling a 

hostility or ill will toward the other. In addition, punitive 

damages may only be awarded where the plaintiff has in fact 

suffered actual damages.

In addition, the intentional tort cf false imprison­

ment or false arrest is recognized in Alaska. False imprison­

ment consists generally of a situation in which the actor 

confines the victim within some boundaries fixed by the actor, 

without legal justification, by either an intentional act or an 

omission intended to result in such confinement. The tort of 

false imprisonment is generally meant to protect an individu­

al's interest in freedom from restraint of movement.^., The
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boundary does not have to be a stone wall or fence. The 

boundary can readily be a body of water if it would be unrea­

sonable for the victim to be required to cross that boundary. 

In addition, a victim may be restrained and imprisoned when his 

movements are restrained in an open street, in a travelling 

automobile, or if he is compelled to go along with the actor 

against his will. All that is really required is a mere 

obstruction of the right to go where the victim pleases. 

However, the victim may not merely be inconvenienced; he must 

be blocked from all reasonable exit.

In addition, the intentional tort < intentional 

infliction of emotional distress is available in Alaska, but 

usually only where the actor has acted in an outrageous or 

especially flagrant manner. However, common carriers have an 

elevated duty of care to their passengers such that insults to 

the passenger may suffice.

VICARIOUS LIABILITY FOR INTENTIONAL TORTS

Generally an employer is not liable for the inten­

tional torts and actions of his employees. However, in the 

event that the duties of the employee such that an intentional 

tort could be committed by the employee and furtherance of the 

employer's interests, vicarious liability will attach. 

Likewise, with regard to employers employing independent 

contractors.

t

a

ii
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physical propensity to be harmed that is unknown to the actor 

will not limit the actor's liability.

BRIEF OVERVIEW OF NEGLIGENCE 

Negligence

For a cause of action to exist in negligence, there 

must be four elements. First, the actor must owe a legal duty 

of some type to conform to a standard of conduct recognized by 

society as a whole for the protection of others against an 

unreasonable risk. Secondly, there must be a breach of that 

duty, i.e. a failure to conform to the standard of conduct. 

Third, there must be a reasonably close connection of a causal 

relationship (substantial factor) between the conduct of the 

actor and the resulting injury. Fourth, there must be actual 

loss or damage resulting to the interests of another from the 

breach of this duty.

Negligence is thus based simply upon conduct. 

However, if any one of the four elements are missing, a cause 

of action for negligence does not exist.

In the concept of negligence, an intentional act on 

the part of the actor is not required. A failure to act will 

suffice, if that failure to act would breach a duty of care 

owed by the actor to the injured party. The duty of care would 

exist because of some special relationship between the parties



which imposes a duty to act such as parent-child, attor- 

ney-client, physician-patient, teacher-student, etc.

As previously stated, there must be some duty owed to 

the plaintiff. Generally the duty of care would be one of 

reasonableness; i.e. that standard of care that a person of 

ordinary prudence would exercise under the circumstances.

However, if the tortfeasor is proven to have violated 

a statute, ordinance, or rule that embodies a reasonable 

standard of care, the plaintiff will have established a prima 

facie case of negligence, legally called "negligence per se." 

The burden is then placed on the defendant to show reason or 

excuse for his violation.

Several classes or groups of defendants are held to a 

higher standard of care than that of ordinary care of a prudent 

person. Common carriers (airlines, buslines, taxicabs) are 

held to the highest degree of care with respect to their 

passenger's safety. Healthcare providers are held to that 

degree of knowledge or skill possessed or the degree of care 

ordinarily exercised by providers practicing in the same 

speciality or in the same field. Insurance companies are held 

to a duty not to act negligently in the conduct of defending 

the insured under an insurance policy. In addition, suppliers 

of chattels (rental agencies) must inspect for defects and 

inform of those defects if found. In each of these situations,
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the actor is held to a higher degree of care than mere reason­

ableness .

As previously stated, for a cause of action in 

negligence to lie, there must be legal cause of the harm that 

resulted. This legal cause must be causation in fact. In

other wcrds, a defendant will not be liable to the plaintiff's 

injury unless he has in fact caused that injury. This does not 

mean, however, that a situation that would appear remote to the 

layman would preclude recovery.

If the act or omission of the defendant was a sub­

stantial factor in bringing about the result, it will be 

regarded as a cause in fact and therefore a legal cause of the

harm. Ordinarily, it will be a substantial factor if the

result that occurred would not have occurred without iu.

In order to satisfy the substantial factor test, it 

must be shown that the accident would not have happened "but 

for" the actor's negligence and that the negligent act was so 

important in bringing about the injury that reasonable men

would regard it as a cause and attach responsibility to it. 

Thus, there must be some reasonable connection between the act 

or omission of the defendant and the damage which the plaintiff 

has suffered.

This can be illustrated with a stack of dominoes that 

have been lined up on edge, each domino being placed so that in 

the event the preceding domino topples, the secondary domino
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will topple in turn. As can readily be s^en with the first 

domino representing the act or omission and the last domino

representing the harm, the force exerted on the first domino to 

topple it will eventually cause the last domino to topple. The 

act of the individual pushing over the first domino did not 

actually cause the last domino to fall. Instead, the act of 

the individual pushing over the first domino set in force a 

chain of events that reasonably led to the falling of the last 

domino. A  reasonable person of ordinary prudence would believe 

that the action of pushing the first domino caused the falling 

of the last domino, or that the act of pushing over the first 

domino would be reasonably certain to cause the fall of the 

last domino.

However, this causal connection is tempered within

that which is forseeable. In the event that the harm caused is 

so far remote from the act or omission of the actor to be

unforeseeable, then liability will not lie.

For instance, a defendant railway company maintains a 

station platform with a hole in it. A passenger descending 

from the train, steps into the hole and sprains her ankle. The 

sprain develops into inflammatory rheumatism, which become 

endocarditis, and the woman dies.

The defendant could reasonably have foreseen that the 

hole might cause some injury to a passenger. However, upon no 

ordinary basis of human experience could it anticipate that it
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would cause death from inflammation of the heart. Is the 

defendant liable for the death? In 1899/ the Minnesota Supreme 

Court in the case of Keegan v. Minneapolis and St. Paul R. C o ., 

76 Minn. 90 , 78 N.W. 965, ruled that the plaintiff could

recover for the death caused by the hole in the station plat­

form.

As previously stated, if the defendant could not 

reasonably foresee any injury as the result of his act, or if 

his conduct was reasonable in light of what he could antici­

pate, there is no negligence and no liability attached. 

However, if he does unreasonably fail to guard against harm 

which he could foresee, then liability will attach, provided 

that plaintiff had a duty to act in the first place.

However, there must be some limit with respect to 

foreseeability. In one sense, almost nothing is quite unfore­

seeable, since there is a very slight mathematical chance, 

recognizable in advance, that even the most freakish accident 

will occur. For instance, in the case of Palsgraf v. Long 

Island R. C o ., 248 N.Y. 339, 162 N.E. 99, (1928), the plaintiff 

was standing by a platform upon which rested a set of railway 

scales. The defendant, while boarding the train, dropped a

t
brown paper bag full of ordinary fireworks that exploded. The 

explosion was alleged by the plaintiff to have jarred the 

platform upon which the scales sat sufficiently to topple the 

scale on to Mrs. Palsgraf. What is meant by the term
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foreseeability is that the consequences must be a normal, 

substantial part of the risk, which a reasonable man would 

recognize as fair to be taken into account at the time of his 

act. Considering Mrs. Palsgraf, would it be reasonable for the 

man that was carrying the bag of fireworks to foresee that in 

the event the bag was dropped and an explosion ensued, someone 

in the near vicinity would be injured. If the answer is yes, 

liability would attach. Thus, there must be some reasonable 

connection between the act or omission of the defendant and the 

damage which the plaintiff has suffered. The New York court of 

appeals ordered that plaintiff's complaint be dismissed because 

plaintiff had failed to show defendant's actions to be rooted 

in a "wrong."

COMPARATIVE NEGLIGENCE 

Alaska is a comparative negligence jurisdiction 

utilizing the concept of pure comparative negligence. What 

this means is that the negligence of all parties will be 

considered in any award of damages. If the plaintiff is 

contributorily negligent, this contributory negligence will not 

be a bar to recovery, but will be a factor by which the court 

will lessen the amount of damages that the plaintiff is allowed 

to collect. (In other words, given 100% of the total possible 

liability in any given case, if the plaintiff is found 50% 

negligent and the defendant is found 50% negligent, and the 

plaintiff has suffered damages of $1,000.00, the plaintiff will
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be allowed on a pure comparative negligence basis to recover 

only half of that or $500.00).

However, in the event that the defendant acted 

intentionally, such as in the case of an assault and battery, 

then any negligence on the part of the plaintiff will not

reduce the recovery at all. Therefore, negligence is not a 

defense to intentional torts.

VICARIOUS LIABILITY FOR NEGLIGENT TORTS 

An employer is subject to liability for injuries 

caused by the tortious conduct of his employees within the 

scope of their employment.

An example of this theory could encompass the con­

struction of the Alaska Pipeline, in which a welding company is 

contracted to weld joints of pipe to be utilized in the pipe­

line itself. The company has the right to control directly or 

indirectly the performance of the welding done by the employee 

welders of the welding company. Assuming that the employees 

welded in a deficient manner such as to cause substantial leaks 

in the pipe joints after the pressurized oil was placed in the 

line, the welding company would probably be found vicariously 

liable for the damages that resulted.

Often, in the law, there are referals to masters and 

servants. These are legal terms. A servant is a person

employed by a master (employer) to perform service for that

master, whose physical conduct and the performance of his
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duties is controlled or is subject to a right to control of the 

master.

As can readily be seen, the employee must only be

subject to a right to control of the master. The employee does

not have to be under the actual control of the master.

However, where the employee, under the Doctrine of 

Frolic and Detour, frolics in the performance of his duties; 

i.e. chooses a path or course of action that is in no remote 

way related to his duties under the employment of the employer,

the employer will not be liable. However, if the employee

merely detours in his path of performing his duties, the 

employer will be liable. An example of a detour can be seen 

where a delivery boy, rather than returning from a delivery 

directly to the employer's offices, makes a brief detour for 

personal reasons and is involved in a motor vehicle accident 

causing death. If the employee's act is found to have been 

foreseeable by the employer (that the employee may detour on 

his way back to the employer's place of business) then the 

employer may be found liable. Therefore, once it has been 

determined that the employee is a servant, the master may be 

subject to vicarious liability for his servant's torts in the 

event that the servant was working within the scope of his 

employment, including brief deviations.

In addition, the master may of course be liable on 

the basis of any negligence of his own in selecting or dealing
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with the servant, or for the acts which he has authorized or 

ratified the servant to do.

However, in the event that a servant commits inten­

tional torts, a master will not be liable UNLESS the 

intentional tort (assault and battery, false imprisonment, 

malicious defamation) is of the type where the employment is 

likely to lead to such torts.

As previously stated, under the Doctrine of Vicarious 

Liability with respect to intentional torts, a shopkeeper 

employing an independent contractor for security purposes to 

preclude shoplifting, may find himself liable for the inten­

tional torts of those security people. In the shoplifting 

scenario, potential intentional torts include assault and 

battery, false imprisonment, and possibly defamation of charac­

ter.

The same would be true with respect to a bouncer 

employed in a bar. The bar owner could reasonably anticipate 

and foresee the bouncer being involved in a situation where 

force was used, to include physical restraint of a patron of 

the bar or heated arguments between the patron of the bar and 

the bouncer.

INDEPENDENT CONTRACTORS

The employer of an independent contractor may be 

liable for any negligence of his own in connection with the 

work to be done by the independent contractor. However, the

- 1 7 -



common law rule is that the employer will not be vicariously 

liable for the torts of the independent contractor, unless the 

independent contractor has been placed in the position of 

actually being a servant of the employer/master, rather than 

actually an independent contractor. Two examples of this 

include areas of work that is inherently dangerous to others, 

or will be dangerous unless particular precautions are taken; 

and where the employer has a duty that he is not allowed by law 

to delegate the independent contractor.

As previously stated, common carriers, to include 

airlines, buslines, and taxi cabs have a non-delegable duty to 

transport their passengers safely. In the independent contrac­

tor type scenario, the employer of the independent contractor, 

since it is a common carrier, has a duty to insure that this 

duty of safe transport of passengers is complied with. This 

duty cannot be delegated to the individual taxi cab drivers, 

airline pilots, or bus drivers and liability will attach.

In addition, under the Doctrine of Safe Place, a 

landowner or occupier of land must act as a reasonable person 

in maintaining his property in a reasonably safe condition in 

view of all the circumstances, including the likelihood of 

injury to others, the seriousness 'of the injury, and the burden 

of the respective parties of avoiding the risk. Hiring of an 

independent contractor to maintain the premises may not suffice 

if the landowner is found to have a duty to inspect and insure
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the compliance of the independent contractor to keep the 

property in a reasonably safe condition. In addition, in 

accordance with Alaska landlord-tenant statutes, the landlord 

has specific enumerated duties with respect to the habitability 

and safety of any premises which the landlord rents or leases. 

A violation of these duties would constitute both a breach of 

that duty and negligence per se, whether the duty had been 

delegated to an independent contractor or not.

Good examples of inherently dangerous activities 

include blasting, construction, or any activity likely to 

endanger passers-by.

PUNITIVE DAMAGES

Punitive damages are sums that are awarded a part 

from any compensatory or nominal damages, usually as a punish­

ment or deterrent levied because of particularly aggravated 

misconduct on the part of the defendant. Punitive damages are

generally awarded with or a combination one of three purposes

in mind?

1) Punish the wrongdoer;

2) Set an example for others;

3) Deter the defendant from similar conduct in the

future.

Punitive damages are not given as a matter of light.

Punitive damages will only apply in the event that the
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plaintiff proves sufficiently serious misconduct on the part of 

the defendant, as to be deemed outrageous.

As previously stated, the main theory in support of 

punitive damages is punishment and setting an example that 

would deter similar conduct in the future.

It is usually the defendant's mental state that is 

said to justify a punitive award against him, rather than his 

outward conduct. This mental state can be characterized as 

maliciousness, recklessness, wanton disregard, or outrageous­

ness. However, where the defendant has been found to have 

acted in good faith, punitive damages are not appropriate.

SO-CALLED TORT REFORM

Up until now, damages redressable through the courts 

for intentional torts and negligence have been required to bear 

a "reasonable" or "rational basis" relationship between the 

amount awarded and the harm that resulted. Recently, a move 

has generally surfaced on a nationwide basis (primarily backed 

by the insurance company lobby) to limit the amount of monetary 

damages that a plaintiff can receive from any given defendant 

or group of defendants. This movement is called "TORT REFORM." 

The tort reform movement has met with mixed results across the 

nation. According to court opinions, five states (California, 

Florida, Indiana, Nebraska and Wisconsin) have upheld damage 

limitations in medical malpractice actions while courts in 

seven states (Idaho, Illinois, Montana, New Hampshire, North
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D a k o ta , Ohio and Texas) have d e c la r e d  such l i m i t a t i o n s  uncon­
s t i t u t i o n a l .  D uring  th e  1986 s t a t e  l e g i s l a t i v e  s e s s io n  a lo n e ,  
f o r t y - o n e  s e p a ra te  s t a t e s  passed l e g i s l a t i o n  to  r e s t r i c t  some 
r i g h t s  o f  in n o c e n t  v ic t im s  t o  sue and be f u l l y  compensated f o r  
t h e i r  i n j u r i e s  (a c c o rd in g  t o  a r e p o r t  o f  th e  N a t io n a l  C o n fe r ­
ence o f  S t a t e  L e g is l a t u r e s ,  J u l y ,  1986) .

W h ile  th e  in s u ra n c e  in d u s t r y  as a whole i s  a su b s ta n ­
t i a l  p ro po n ent o f  t o r t  r e fo r m ,  th e y  a r e  n o t  a lo n e .  In  c o n ju n c ­
t i o n  w i t h  th e  in s u ra n c e  in d u s t r y  a re  b u s in ess  and p r o f e s s io n a l  
lo b b ie s ,  in c lu d in g  m a n u fa c tu re rs  o f  hazardous goods and t o x ic  
c h e m ic a ls .

Among measures c o n s id e re d  by v a r io u s  s t a t e s  a n d /o r  
e n a c te d  i n  1986 were a r b i t r a r y  l i m i t s  on p a in  and s u f f e r in g  

aw ards, l i m i t a t i o n s  on p u n i t i v e  damage aw ards, m andatory l i m i t s  
on la w y e r s 1 c o n tin g e n c y  f e e s ,  m o d i f i c a t io n  o r  j o i n t  and s e v e r a l  
l i a b i l i t y  so as to  p re c lu d e  f u l l  re c o v e ry  i n  th e  e v e n t  a l i a b l e  
p a r t y  i s  u n a b le  to  p ay , r e s t r i c t i o n s  on lump sum payments to  
th e  p l a i n t i f f  and r e la x e d  l i a b i l i t y  s ta n d a rd s .

An e x c e l l e n t  example w i t h  r e s p e c t  to  th e  l a c k  o f  
f e a s i b i l i t y  o f  a r e a l i s t i c  cap on t o r t  damage aw ards, as sug­
g e s te d  in  A la s k a  S .B . 211 and H .B . 250 governs th e  a p p l i c a t io n  

o f  th e  award o f  damages in  m e d ic a l  m a lp r a c t ic e  c a ses . An 

a c t u a l  case w i l l  se rve  as t h i s  e x c e l l e n t  exam ple:
The p l a i n t i f f  i s  a m in o r i n f a n t ,  who a t  th e  t im e  o f  

h is  b i r t h ,  was b e in g  d e l i v e r e d  by c e sare an  s e c t io n .  The
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p h y s ic ia n  c u t  th e  u m b i l i c a l  c o r i  p r i o r  to  removing th e  c h i l d  

from th e  womb o f  th e  m o th e r .  The p h y s ic ia n  then  e x p e r ie n c e d  
s u b s t a n t i a l  d i f f i c u l t i e s  in  rem oving th e  c h i l d  from  th e  womb, 
which r e s u l t e d  in  a p e r io d  o f  t im e  p ass in g  b e fo re  th e  c h i l d  
co u ld  be g iv e n  adequate m e d ic a l  t r e a t m e n t .  As a r e s u l t ,  th e  
c h i l d  has s u f f e r e d  perm anent b r a in  damage o f  an i r r e v e r s i b l e  
n a tu re  and w i l l  r e q u i r e  i n s t i t u t i o n a l  c a re  f o r  th e  r e s t  o f  i t s  
n a t u r a l  l i f e .  What can be th e  measure o f  economic damages i n  a 
case such as t h is ?  The c h i l d  has n e v e r  h e ld  a jo b  and n e v e r  
w i l l  h o ld  a jo b .  The c h i l d  has had no o p p o r tu n i ty  w hatso ever  

to  d e v e lo p  any i n d i c a t i o n ,  th ro u g h  e d u c a t io n  o r  o th e rw is e ,  o f  
what th e  c h i l d ' s  jo b  o r  v o c a t io n  c a p a b i l i t i e s  co u ld  have been. 
T h e r e f o r e ,  t h e r e  i s  no d a ta  t h a t  can be u t i l i z e d  to  compute a 
lo s s  o f  e a r n in g s .  A f i n a n c i a l  cap may n o t  p ro v id e  f o r  th e  
m e d ic a l  c a r e ,  t r e a t m e n t ,  and p h y s ic a l  c a re  t h a t  t h i s  c h i l d
needs f o r  th e  d u r a t io n  o f  i t s  l i f e  e x p e c ta n c y . I n  f a c t ,  a 
f i n a n c i a l  cap imposed by a l e g i s l a t u r e  may be s u b s t a n t i a l l y
le s s  th a n  th e  minimum amount o f  money t h a t  w i l l  be re q u ir e d  t o  
meet th e  needs o f  t h i s  c h i l d .

I n  a d d i t io n ,  i t  i s  im p o s s ib le  to  c a lc u la t e  and p la c e  
a m on etary  v a lu e  on th e  non-econom ic damages t h a t  t h i s  c h i l d

i
has s u f f e r e d .  W i l l  th e  $ 1 0 0 ,0 0 0 .0 0  cap on an award o f  damages 
proposed by SB 211 and HB 25 a d e q u a te ly  make t h i s  c h i l d  whole?
W i l l  i t  a d e q u a te ly  cor pensate  th e  c h i l d  (o r  h is  p a re n ts )  f o r
p a in ,  s u f f e r i n g ,  in c o n v e n ie n c e ,  p h y s ic a l  im p a irm e n t,
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d is f ig u r e m e n t ,  m e n ta l  anguish  and e m o tio n a l  d is t r e s s ?  Wot 
l i k e l y .

In  a d d i t i o n ,  a n o th e r  e x c e l l e n t  example t h a t  shows th e  
l a c k  o f  f e a s i b i l i t y  o f  a cap on t o r t  damage awards a d e q u a te ly  
com pensating  th e  p l a i n t i f f  in v o lv e s  th e  f o l lo w in g  s c e n a r io :

. A young i n d i v i d u a l ,  h a v in g  r e c e n t l y  g ra d u a te d  w ith  a 
M a s te rs  Degree i n  p sych o log y , b u t  p r i o r  to  an o p p o r tu n i ty  to  
p r a c t i c e  i n  h is  chosen f i e l d ,  i s  in v o lv e d  i n  an au to m o b ile  
a c c id e n t .  The young p s y c h o lo g is t  i s  n o t  t r e a t e d  f o r  any typ e  
o f  m e d ic a l  d i s a b i l i t y  because no i n j u r y  i s  a p p a re n t .  S e v e ra l  
weeks l a t e r ,  th e  young p s y c h o lo g is t  b eg in s  e x p e r ie n c in g  lo s s  o f  
f e e l i n g  i n  h is  e x t r e m i t i e s  and se v e re  headaches. He goes to  an 
O s te o p a th ,  who x - r a y s  h is  neck f o r  f r a c t u r e ,  b u t  p r i o r  to  
r e v ie w in g  th e  d eve lo p ed  x - r a y s ,  a t te m p ts  to  make ad ju s tm e n ts  in  
th e  young p s y c h o lo g is t 's  s p in a l  a l ig n m e n t .  Unbeknownst to  th e  

O s te o p a th  and th e  young p s y c h o lo g is t ,  th e  young p s y c h o lo g is t  i s  
s u f f e r i n g  from cracke d  c e r v i c a l  v e r t e b r a e  ( i . e .  a b roken  n e c k ) . 
As a r e s u l t  o f  th e  o s te o p a th 's  m a n ip u la t io n  o f  th e  c e r v i c a l  
v e r t e b r a e  o f  th e  young p s y c h o lo g is t ,  he i s  p a ra ly z e d  and 
becomes a q u a d ra p le g ic  f o r  l i f e .

W i l l  a cap on l i a b i l i t y  e f f e c t i v e l y  p ro v id e  f o r  th e
ieconomic damages, t o  in c lu d e  l o s t  wages, m e d ic a l  c a re  and 

t r e a t m e n t ,  as w e l l  as m e d ic a l  ca re  i n  th e  fu tu r e ?  N ot l i k e l y .  
In  th e  e v e n t  t h a t  th e  young p s y c h o lo g is t  i s  in  h is  l a t e  2 0 's ,  
he w i l l  p ro b a b ly  have a l i f e  ex p e c ta n c y  re m a in in g  o f



a p p ro x im a te ly  f o r t y  y e a r s .  W i l l  a $ 1 0 0 ,0 0 0 .0 0  cap on 
non-oconomic damages re a s o n a b ly  compensate o ur p s y c h o lo g is t  f o r  
p a in ,  s u f f e r i n g ,  in c o n v e n ie n c e ,  p h y s ic a l  im p a irm e n t, 
d is f ig u r e m e n t ,  m e n ta l angu ish  and e m o tio n a l  d is t r e s s ?  T h is  
computes to  o n ly  an averag e  a n n u a l income o f  $ 2 ,5 0 0 .0 0  

(assuming a cap o f  $ 1 0 0 ,0 0 0 .0 0 )  to  p ro v id e  f o r  a l l  non-economic  
damagesl I n  such a s i t u a t i o n ,  S .B . 211 and H .B . 250 propose to  
compensate o u r  young man a t  th e  r a t e  o f  le s s  th a n  $ 7 .0 0  p e r  
day 1

How can a m onetary  amount be p la c e d  on a t o t a l  lo ss  
o f  f e e l i n g  o f  th e  body and i t s  l im bs?  How can a m onetary  
amount be p la c e d  on th e  v a lu e  o f  th e  d e p r iv a t io n  o f  becoming a 
husband and p a re n t?  How can a m onetary  amount be p la c e d  on the  

v a lu e  to  an i n d i v i d u a l  o f  se e in g  h is  c h i ld r e n  grow up and b e in g  
a b le  to  run  and p la y  w i t h  them, h e lp  them in  t h e i r  schoolw ork , 
h e lp  them t i e  t h e i r  shoes, h e lp  them d r e s s ,  e t c .  The young 

p s y c h o lo g is t  w i l l  be p h y s ic a l l y  p re c lu d e d  from  t a k in g  p a r t  in  
even th e  s i m p l i s t  t a s k  r e q u i r i n g  p h y s ic a l  a b i l i t y .  W i l l  
$ 1 0 0 ,0 0 0 .0 0  compensate him f o r  th e s e  lo sses ?  N ot l i k e l y .

MYTH:

i" C a s u a lty  in s u ra n c e  companies a re  g o ing  
broke  because o f  f r i v o l o u s  c la im s  and 
huge j u r y  aw ards, encouraged by la w yers  
w it h  c o n tin g e n c y  fe e  c o n t r a c t s . "
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FACT:

"C a s u a lty  in s u ran ce  companies a re  
trem endously  p r o f i t a b l e  because j u r i e s  
a re  u s u a l ly  v e ry  c o n s e r v a t iv e ;  f r i v o l o u s  
c la im s  a re  e c o n o m ic a lly  d is c o u ra g e d  by 
c o n tin g e n c y  fe e  ag ree m e n ts ."

Where th e  a t to r n e y  i s  re p r e s e n t in g  an i n j u r e d  p l a i n ­
t i f f ,  th e  a t t o r n e y  can charge th e  p l a i n t i f f  on an h o u r ly  b a s is ,  
o r  th e  a t t o r n e y  can charge on a c o n t in g e n t  fe e  b a s is ,  i . e . ,  by 
c h a rg in g  a p e rce n tag e  o f  any re c o v e ry .

I n  many cases , in ju r e d  p a r t i e s  s im p ly  cann ot a f f o r d  
t o  pay an a t to r n e y  on an h o u r ly  b a s is  fo r .  p r o t r a c t e d  l i t i g a ­
t i o n ,  e s p e c i a l l y  when such o th e r  l i t i g a t i o n  i s  a g a in s t  d e fe n ­
d an ts  such as in s u ra n c e  companies o r  o th e r  l a r g e  c o rp o r a t io n s  
w it h  s u b s t a n t i a l  f i n a n c i a l  re so u rc es  to  mount a d e fe n s e .  The 

c o n t in g e n t  fe e  a rrangem ent, t h e r e f o r e ,  a l lo w s  th e  averag e  
person  to  o b ta in  access to  th e  c o u r ts  f o r  re d re s s  o f  t h e i r  
g r ie v a n c e s .  O th e rw is e , t h i s  access would be beyond t h e i r  
f i n a n c i a l  c a p a b i l i t i e s  and would e f f e c t i v e l y  deny them th e  
r i g h t  to  be made "w ho le" .

C on ting en cy  fe e  agreements d is c o u ra g e  f r i v o l o u s  
c la im s  because o f  th e  f a c t  t h a t  th e  law  f i rm s  a r e  f o o t in g  the  

b i l l  f o r  th e  c la im  and a re  o n ly  going  to  advance th o se  c la im s
i

t h a t  th e y  f e e l  have a good o p p o r tu n i ty  to  succeed on b e h a l f  o f  
th e s e  c l i e n t s .  I t  i s  e c o n o m ic a l ly  i r r e s p o n s ib le  and s u i c i d a l  
f o r  a f i r m  t o  advance and f in a n c e  f r i v o lo u s  c la im s .
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Jn th e  movie C asab lan ca , a F re n c h  o f f i c e r  named L o u ie  
r e p e a te d ly  u t i l i z e d  th e  p lo y  o f  " ro u n d in g  up th e  u s u a l sus­
p e c ts ."  When L o u ie  was accused o f  know ing about gam bling  a t  

R ic k 's  (Humphrey B o g a r t 's  n ig h tc lu b )  -  and when I n g r i d  Bergman 
and B o g a r t  were e s c a p in g  from  t h e i r  o p p re s s o rs  -  L o u ie  used h is  
t a c t i c  o f  a r r e s t i n g  h is  u s u a l  in n o cen t s u s p e c ts .

The in s u ra n c e  in d u s t r y  i s  in  e f f e c t  ro u n d in g  up i t s  
usu a l s u s p e c ts  -  p e o p le  w i t h  c la im s ,  t h e i r  la w y e rs ,  and th e
ju r y  system  -  as scapegoats  f o r  u n j u s t i f i a b l e  premium i n ­
c re a s e s , c la im in g  as j u s t i f i c a t i o n  t h a t  an in c re a s e  in  awards 
i s  f i n a n c i a l l y  c r i p p l i n g  th e  in su ran ce  i n d u s t r y .

Based on s tu d ie s  by th e  Rand I n s t i t u t e  f o r  C i v i l
J u s t ic e ,  10% o f  a l l  m a lp r a c t ic e  in c id e n t s  r e s u l t s  in  a c t u a l  
m a lp r a c t ic e  c la im s .  Less th a n  h a l f  o f  th o s e  c la im s  a re  e v e r  
p a id .  Thus i n  o n ly  4% o f  a l l  in s ta n c e s  o f  m a lp r a c t ic e  a re  
v ic t im s  com pensated . I n  a d d i t i o n ,  le s s  th a n  1% o f  p a t i e n t s ,  
c l i e n t s ,  o r  custom ers b r in g  any c la im  a g a in s t  p r o fe s s io n a ls  

such as a c c o u n ta n ts ,  la w y e rs ,  d o c to rs ,  e n g in e e rs  and o th e r s .
I n  1 9 7 5 , d e fe n d a n ts  won 81% o f  a l l  c o u r t  cases

r e p o r te d ,  and i n  19 78 , d e fe n d a n ts  won 88%. (Rand I n s t i t u t e  
S t a t i s t i c s ) .

The in s u ra n c e  in d u s t r y , '  through th e  u t i l i z a t i o n  o f  
s e n s a t io n a l  newspaper h e a d l in e s ,  would have most p eo p le  t h in k  

t h a t  m a lp r a c t ic e  c la im s  r e s u l t  c o n s ta n t ly  i n  huge paym ents. 
However, The N a t io n a l  I n s t i t u t e  o f  T r i a l  Advocacy c i t e s  th e
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Rand I n s t i t u t e  R e p o r t  s t a t i n g  t h a t  th e  median s e t t l e m e n t  b e fo re  
t r i a l  is  o n ly  $ 9 ,5 0 0 .0 0  and m edian s e t t le m e n t  d u r in g  t r i a l  i s  
$ 1 3 ,3 5 0 .0 0 .  T h is  does n o t  in c lu d e  those cases  d ism issed
w ith o u t  any aw ard  a t  a l l .  O f a l l  th e  c la im s b r o u g h t  b e fo re  th e  
c o u r ts  and t r i e d  by a j u r y  n a t io n w id e ,  s u b s t a n t i a l l y  few e r than  
h a l f  r e s u l t  i n  an  award t o  th e  c la im a n t .

In s u ra n c e  companies w ish  to  r e s t r i c t  th e  r i g h t s  o f
th e  in ju r e d  t o  a j u r y  t r i a l .  I n  t h i s  a t te m p t ,  th e y  r i d i c u l e  
j u r i e s  by p a r a d in g  b e fo re  th e  media the same s i x  o r  seven
examples o f  w h a t  th e y  c a l l  "o u trag eo u s  v e r d i c t s . "

I t  w o u ld  appear t h a t  in s u re rs  w ant th e  p u b l ic  to  

b e l ie v e  t h a t  j u r i e s  a lw ays g iv e  huge sums t o  u n d e s e rv in g  
v ic t im s ,  thus d r i v i n g  up th e  c o s t  o f  in s u ra n c e .

In  a c u r r e n t  case t h a t  i s  pending i n  W isc o n s in , a 
young man o f  a p p r o x im a te ly  t w e n t y - f o u r  years o f  a g e , w i t h  a 23 
y e a r  o ld  w i fe  an d  fo u r  p r e -s c h o o l  age c h i ld r e n  was employed in  
th e  lan e  o f  a n a t u r a l  gas p i p e l i n e  t h a t  c ro s s e d  u n d e rn e a th  an 
e l e c t r i c a l  h ig h  te n s io n  fe e d e r  l i n e .  The e l e c t r i c a l  h ig h  
te n s io n  fe e d e r  l i n e  c a r r i e d  a c u r r e n t  o f  8 ,0 0 0  v o l t s .  W h ile
h a n d lin g  a ro p e  t i e d  t o  th e  end o f  a p ie c e  o f  gas p ip e
suspended from  a c r a n e ,  th e  boom o f  th e  crane e i t h e r  touched o r

/came in  c lo s e  p r o x im i t y  to  th e  fe e d e r  l i n e  r e s u l t i n g  i n  an 
e l e c t r i c a l  shock to  th e  man. He was k i l l e d .  U n f o r t u n a t e l y  f o r  

him and h is  f a m i l y  he was r e v iv e d .  We say " u n f o r t u n a t e ly "  

because Rodney i s  now a q u a d r a p le g ic  who w i l l  b e  c o n f in e d  to  a
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w h e e lc h a ir  fo r  t h e  r e s t  o f  h is  l i f e .  H is h ip s  a re  t o t a l l y
c a l c i f i e d  and n o t  f u n c t i o n a l  a t  a l l .  He has th e  c u r r e n t  m e n ta l  
c a p a c i ty  o f  a t h r e e  y e a r  o ld  c h i l d  and w i l l  rem a in  in
i n s t i t u t i o n s  u n t i l  th e  day he d ie s .  As a r e s u l t ,  h is  w i f e  and 
c h i l d r e n  have been d e p r iv e d  o f  a husband and f a t h e r ,  as w e l l  as 
th e  income t h a t  c o u ld  be produced f o r  a re m a in in g  l i f e  
ex p e c ta n c y  o f  4 1 .9  y e a r s .

In  a d d i t i o n ,  p l a i n t i f f ' s  counse l was a b le  to  prove  
t h a t  th e  e l e c t r i c  company had knowledge o f  the  p i p e l i n e  go ing  
u n d e rn e a th  i t s  t r a n s m is s io n  l i n e s  and re fu s e d  to  t a k e  any s tep s  
to  p r o t e c t  any w o rk e rs  from  e l e c t r i c a l  shock.

More i m p o r t a n t l y ,  p l a i n t i f f ' s  a t to rn e y s  w ere  a b le  to  
prove  a co n certed  e f f o r t  on th e  p a r t  o f  th e  Crane M a n u fa c tu re rs  

o f  th e  U n ite d  S ta te s  to  p re v e n t  th e  u t i l i z a t i o n  o f  an in v e n t io n  
c a l l e d  a p r o x im i ty  w a rn in g  d e v ic e  on a l l  cranes b e in g  man­
u f a c t u r e d .  Th is  p r o x im i t y  w arn ing  d e v ic e  enabled t h e  o p e r a to r  

o f  th e  crane  to  a d j u s t  th e  s e n s i t i v i t y  o f  the  s e n s o r  on th e  
boom o f  th e  crane boom, t o  th e  e x t e n t  t h a t  an a la rm  would go 
o f f  i n  th e  cab o f  t h e  c ra n e  when th e  boom came w i t h i n  a c e r t a i n  
d is ta n c e  o f  th e  e l e c t r i c a l  f e e d e r  l i n e  (a d ju s ta b le  from  te n  to  
a p p ro x im a te ly  f o r t y  f e e t ) . The ap p ro x im ate  c o s t  o f  t h i s
p r o x im i t y  warning d e v ic e  i s  around $ 4 0 0 .0 0 .  For t h e  e x p e n d i­
t u r e  o f  $ 4 0 0 .0 0 ,  Rodney would n o t  be in  the  w h e e lc h a i r  -  

R odney 's  w i f e  would have h e r  husband a t  home -  and more t r a g ­
i c a l l y ,  Rodney's c h i l d r e n  would have t h e i r  f a t h e r .
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F i n a l l y ,  p r e l im in a r y  co m p u ta tio n s  r e v e a le d  t h a t  i f  

th e  c o s t  o f  m e d ic a l c a re  needed by Rodney on a d a y - to -d a y  b a s is  
d id  n o t  in c re a s e  d u r in g  th e  4 1 .9  y e a rs  o f  h is  l i f e  expec tan cy  
and ^ f  th e  c o s t  o f  th e  n u rs in g  home d id  n o t  in c re a s e  a t  a l l  
d u r in g  4 1 .9  y e a rs ,  th ese  co s ts  a lo n e  would t o t a l  a p p ro x im a te ly  
2 .5  m i l l i o n  d o l l a r s .

As can r e a d i l y  be seen, a cap o f  $ 1 0 0 ,0 0 0 .0 0  f o r  the  
damages t h a t  Rodney has r e c e iv e d  w i l l  f a l l  f a r  s h o r t  o f  m ee tin g  
h is  economic damages. In s te a d ,  R odney's  f a m i ly  would be 
r e q u ir e d  to  pay a t  l e a s t  2 .4  m i l l i o n  d o l l a r s  f o r  R odney's  c a re .  
More than  l i k e l y ,  Rodney would become a ward o f  th e  s t a t e  and 

be su p po rted  by th e  ta x p a y e rs  o f  W is c o n s in .  H is  non-econom ic  

damages would n e v e r  be re c o v e re d  a t  a l l I I  T h is  i s  n o t  j u s t  
u n f a i r  —  i t  i s  ab su rd . Y e t ,  t h i s  i s  th e  r e s u l t  i f  th e  p ro ­
v is io n s  o f  Senate B i l l  211 a n d /o r  House B i l l  250 a re  a p p l ie d !

The p r o p e r ty  and c a s u a l ty  in s u ra n c e  in d u s t r y  c la im ed  
a 5 .5  b i l l i o n  d o l l a r  lo s s  i n  19 85 . In  r e a l i t y ,  i t  ea rned  6 .6  

b i l l i o n .  A ccord ing  t o  th e  N a t io n a l  In s u ra n c e  Consumer O rga­
n i z a t i o n ' s  p r e s id e n t ,  Jay R o b ert  H u n te r  ( fo rm e r  F e d e r a l  I n s u r ­
ance A d m in is t r a t o r  in  th e  Ford  and C a r t e r  A d m i n i s t r a t i o n ) :

1) In s u ra n c e  i n d u s t r i e s  c la im  to  a 1985 lo s s  is
/

f a l s e  because lo s s e s  a re  d e f in e d  t o  in c lu d e  e x p e n d itu re s  t h a t  
a re  n o t  lo s s e s ,  such as d iv id e n d s  d e c la r e d  by p r o f i t a b l e  
com panies, and

- 2 9 -



2) Income i s  d e f in e d  i n  such a way as t o  
ex c lu d e  c e r t a i n  sources o f  re v e n u e ,  such as r e a l i z e d  c a p i t a l  
g a in s ,  and

3) The s to c k  in d e x  o f  p r o p e r t y /c a s u a l t y  in s u r ­
e rs  ro se  by 46% d u r in g  1985 -  a lm o s t  d ou b le  th e  r i s e  o f  the  

g e n e ra l  s to c k  m ark e t  -  a c c o rd in g  to  th e  Ja n u a ry  24 , 1986 is s u e  
o f  N a t io n a l  U n d e r w r i te r .

4) In s u ra n c e  com panies ' n e t  w o rth  ro se  by 7 .5  
b i l l i o n  in  1985 , from 6 2 .4  b i l l i o n  a t  th e  end o f  1984 to  7 1 .0  
b i l l i o n  a t  th e  c lo s e  o f  1985.

In  June o f  19 8 6 , th e  p r e v io u s ly  m entioned  p r e s id e n t  
o f  th e  N a t io n a l  In s u ra n c e  Consumer O r g a n iz a t io n ,  R o b ert  H u n te r ,  
iss u e d  a r e p o r t  on th e  f i r s t  q u a r t e r  1986 p r o p e r ty  c a s u a l ty  

in s u ra n c e  in d u s t r y  p r o f i t s  showing in d u s t r y  p r o f i t s  ro se  2 .1 1  
b i l l i o n  o r  1 ,227% . In  f a c t ,  th e  p r o p e r ty  c a s u a l ty  in s u ra n c e  

i n d u s t r y ,  u s in g  i t s  own s e l f - s e r v i n g  a c c o u n tin g  d e f i n i t i o n s ,  
adm its  t h a t  n e t  p r o f i t  f o r  th e  f i r s t  h a l f  o f  1986 t o t a l l e d  5 .7  
b i l l i o n ,  up from 930 m i l l i o n  a y e a r  e a r l i e r .  T h is  would h a r d ly  
appear to  be an in d u s t r y  t h a t  i s  b e in g  c r ip p le d  and b ro u g h t to  

i t s  knees by a l le g e d  damage awards to  u n d e s e rv in g  v ic t im s .
A cco rd in g  to  M r. H u n te r ,  th e  in s u ra n c e  in d u s t r y  goes

i
in  a c y c l i c a l  m anner. He s t a t e s ,  "1984 was a t y p i c a l  b o t -  
t o m - o f - t h e - c y c le  y e a r .  The l a s t  t im e  i t  happened was in  th e  

m id - 1 9 7 0 's .  . . A t  t h a t  t im e ,  th e  c o u n try  observed  th e  p r e c is e  
phenomena t h a t  we see to d a y ."  H u n te r  a ls o  n o te d ,  " a t  th e  top
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-o f  th e  c y c le  =» few y e a rs  ago, th e  now dreaded  l i a b i l i t y  
in s u ra n c e  p o l i c y  r a te s  were b e in g  s las h e d  w i l d l y  and [ in s u ra n c e  
was] even b e in g  s o ld  a f t e r  th e  in s u re d  e v e n t  happened, such as 
i n  th e  case o f  th e  MGM Grand H o te l  f i r e  where [ r e t r o a c t i v e ]  
l i a b i l i t y  in s u ra n c e  coverage was w r i t t e n  months a f t e r  th e  
f i r e . "

By b lam ing  th e  l e g a l  system f o r  th e  in s u ra n c e  com­
p a n ie s '  own p r i o r  m is ta k e s  and mismanagement o f  fu n d s , th e  
ins* m ce in d u s t r y  accom plished t h r e e  g o a ls .  F i r s t ,  i t  p r o v id ­
ed a c o n v e n ie n t  scapegoat f o r  th e  sudden surge in  premium 
p r ic e s  and r e d u c t io n  in  coverage f o r  t h e i r  com m ercia l custom­
e r s .  Second, i t  p ro v id e d  th e  excuse t o  lo b b y  f o r  l i m i t s  to  

t h e i r  own f u t u r e  p a y -o u t  o b l i g a t i o n s .  T h i r d ,  i t  en ab led  th e  

in s u ra n c e  in d u s t r y  to  e n l i s t  th e  s u p p o rt  o f  th e  b us iness  and 
i n d u s t r i e s  who were abused by th e  in s u ra n c e  companies by 

e x p l o i t i n g  th e  b n i n e s s  co m m u n ities ' n a t u r a l  eagerness f o r  more 
l i m i t e d  l i a b i l i t y  from la w s u i t s .  I n  o th e r  w ords, TORT REFORM.

The in s u ra n c e  in d u s t r y  would have th e  u n in form ed  
p u b l ic  b e l i e v e  t h a t  a l i t i g a t i o n  e x p lo s io n  i s  t a k in g  p la c e .  
However, th e  b e s t  a v a i l a b l e  ev id e n c e  in d ic a t e s  th a c  s t a t e  

c o u r ts ,  where a p p ro x im a te ly  95% o f  t o r t  cases a re  b ro u g h t ,  a re  
n o t  e x p e r ie n c in g  any l i t i g a t i o n  e x p lo s io n .  The N a t io n a l  C e n te r  

f o r  S t a t e  C o u rts  com piled  ev id en ce  i n  a most r e c e n t l y  r e le a s e d  
r e p o r t  e n t i t l e d  "A P r e l im in a r y  E x a m in a tio n  o f  A v a i l a b le  C i v i l  
and C r im in a l  Trend D ata  i n  S t a t e  T r i a l  C o u rts  f o r  19 78 , 1981 ,
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and 1984 ( A p r i l  1 9 8 6 ) . "  The f in d in g s  on t o r t  f i l i n g s  a re  
p a r t i c u l a r l y  i n t e r e s t i n g .  In c re a s e  i n  t o r t  case f i l i n g s  

between 1978 and 1981 was o n ly  2%, w h i le  th e  p o p u la t io n  grow th  
f o r  tho se  s t a t e s  was 42 d u r in g  th e  same t im e  p e r io d .  Between 
1981 and 1984 , th e  p o p u la t io n  grew a n o th e r  4% w h i le  t o r t  
f i l i n g s  in c re a s e d  7%. F o r  th e  e n t i r e  p e r io d  1978 to  1984 , 
t o t a l  t o r t  f i l i n g s  in c re a s e d  9% w h i le  th e  p o p u la t io n  in c re a s e d  
by 8%.

I n  C o n g re s s io n a l  te s t im o n y  on August 6 ,  19 86 , R o b ert  
T . R oper, D i r e c t o r  o f  th e  C o u rt  S t a t i s t i c s  and In fo r m a t io n  

Management o f  th e  N a t i o n a l  C e n te r  f o r  S t a t e  C o u r ts ,  t o l d  th e  
Economic S t a b i l i z a t i o n  Subcommittee o f  th e  House Comm ittee on
B an k in g , F in a n c e  and Urban A f f a i r s ,  "There  i s  n o t one shred  o f
ev id e n c e  t o  i n d i c a t e  t h a t  t h e r e  i s  a l i t i g a t i o n  e x p lo s io n  in
th e  s t a t e  c o u r t  sy s te m l"  (Emphasis ours)

S t a t i s t i c s  co m p ile d  by J u ry  V e r d i c t  Research ( J . V . R . )  
a re  w id e ly  used by p ro p o n en ts  o f  t o r t  re fo rm  to  d em o n stra te  a 
l a w s u i t  c r i s i s .  However, J . V .R .  b oard  cha irm an  P h i l l i p  Herman 
has t e s t i f i e d  a t  th e  same h e a r in g  w i t h  M r. Roper t h a t  J .V .R .  
d a ta  does n o t  s u p p o rt  any c la im  o f  r e c e n t l y  e s c a la t in g  j u r y  
v e r d i c t  aw ards. He s t a t e d  t h a t  th e  a p p a re n t  reaso n  f o r  t h i si
erron eo u s  im p re s s io n  i s  t h a t  a number o f  h ig h ly  p u b l ic i z e d  news 
a r t i c l e s  q u o t in g  J . V . R .  s t a t i s t i c s  have g r o s s ly  m is s ta te d  those  

s t a t i s t i c s .  J .V . R .  a v e rag e  j u r y  award f i g u r e s ,  which a re  

f r e q u e n t ly  c i t e d  t o  r e p r e s e n t  t r e n d s ,  a re  n o t  t y p i c a l  f ig u r e s



s in c e  th e y  a re  skewed to  th e  r i g h t ,  h e a v i l y  in f lu e n c e d  by a few  

la r g e  j u r y  v e r d i c t s .  The median f ig u r e s  w hich  a re  th e  c o r r e c t  
measurement to  r e f l e c t  t y p i c a l  awards have rem ained  a t  a p p r o x i ­
m a te ly  $ 8 ,0 0 0 .0 0  i n  1979 d o l l a r s ,  s in c e  1 9 5 9 , a c c o rd in g  t o
s t a t i s t i c s  co m p iled  by th e  Rand C o r p o r a t io n .  F i n a l l y ,  i n  th e  
A p r i l  2 1 ,  1986 is s u e  o f  B usiness Week, an a r t i c l e  t i t l e d  "The 
E x p lo s io n  and L i a b i l i t y  L a w s u its  i s  N o th in g  b u t  a M y th ,"  
concluded  t h a t  t h e r e  i s  no l i t i g a t i o n  e x p lo s io n  in  t h i s  coun­
t r y .

The Ad-Hoc In s u ra n c e  Committee . o f  th e  N a t io n a l  
A s s o c ia t io n  o f  A t to rn e y s  G e n e ra l i n  a May 1986 r e p o r t
co n c lud ed ,

"The f a c t s  do n o t  b ear o u t  th e  a l l e g a t i o n s  o f  
an e x p lo s io n  i n  l i t i g a t i o n  o r  in  c la im  s i z e ,
n or do th e y  b e a r  o u t  th e  a l l e g a t i o n s  o f  a
f i n a n c i a l  d i s a s t e r  s u f f e r e d  by p ro p e r ­
t y / c a s u a l t y  in s u r e r s  to d a y .  They f i n a l l y  do 
n o t  s u p p o r t  any c o r r e l a t i o n  between th e  
c u r r e n t  c r i s i s  and a v a i l a b i l i t y  and a f ­
f o r d a b i l i t y  o f  in s u ra n c e  and such l i t i g a t i o n .
In s t e a d ,  th e  a v a i l a b l e  d a ta  in d ic a t e  t h a t  th e  
causes o f ,  and t h e r e f o r e  th e  s o lu t io n s  t o ,  
th e  c u r r e n t  c r is e s  l i e  w i t h  th e  in s u ra n c e  
in d u s t r y  i t s e l f ."  (Emphasis o u r s . )
I t  sh o u ld  thu s  ap p ear t h a t  t o r t  re fo rm  i s  n o t  th e  

answ er, b u t  m e re ly  a means o f  th e  in s u ra n c e  in d u s t r y  p e r p e t u a t ­
in g  i t s  g r o s s ly  d is p r o p o r t io n a t e  p r o f i t  s t r u c t u r e ,  th e r e b y  
in s u r in g  t h a t  the  companies c o n t in u e  to  l i n e  t h e i r  p o c ke ts  w i t h  

g o ld  a t  th e  expense o f  th e  man p a y in g  th e  premiums.
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POSSIBLE SOLUTIONS 

F e d e ra l  Laws:
1) Congress should  r e p e a l  th e  in s u ra n c e  in d u s ­

t r i e s '  exem ption  from  a n t i - t r u s t  la w s , f e d e r a l  r e g u l a t i o n ,  and 
F e d e ra l  T rad e  Commission s c r u t i n y .

2) Congress should  e s t a b l i s h  a F e d e ra l  O f f i c e  
o f  In s u ra n c e  t o  m o n ito r  th e  in d u s t r y  c lo s e ly  and e s t a b l i s h  
s t r i c t  s ta n d a rd s  f o r  s t a t e  r e g u la t o r s  to  f o l lo w .

3) Congress should  e s t a b l i s h  a n a t i o n a l  in d u s ­
t r y  -  funded r e in s u ra n c e  program , to  compete w i t h  f o r e ig n  
r e in s u r e r s  to  e x e r t  downward p re s s u re  on f o r e ig n  re in s u ra n c e  
r a t e s ,  thu s  e n a b l in g  d om estic  in s u r e r s  to  reduce t h e i r  r a t e s  to  
th e  consumer.

4) Congress should  r e q u i r e  in s u ra n c e  companies 
to  r o u t i n e l y  d is c lo s e  how much th e y  ta k e  in  on premiums and 

in v e s tm e n t  income, and how much th e y  pay o u t i n  v e r d i c t s  and 
s e t t le m e n t s ,  p lu s  re s e rv e s  and o th e r  e x p e n d itu re s .  T h is  d a ta  
should  be broken  down i n t o  s p e c i f i c  c a te g o r ie s ,  such as t r u c k ­
in g  c o n cern s , d ay c a re  c e n t e r s ,  s c h o o ls ,  m u n i c i p a l i t i e s ,  p r i v a t e  
au to  in s u ra n c e ,  th e  p i p e l i n e  i n d u s t r y ,  th e  gas in d u s t r y ,  th e  
o i l  i n d u s t r y ,  and even th e  w e ld in g  in d u s t r y .

Had such a d is c lo s u r e  been r e q u i r e d  i n  th e  l a s t  
s e v e r a l  y e a r s ,  i t  would have been, e x tre m e ly  d i f f i c u l t  f o r  th e  
in s u ra n c e  company t o  m is le a d  th e  media and th e  p u b l ic  as th e y  

have done.
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S ta te  Laws;
1) I n  th e  absence o f  a F e d e ra l  R e p o r t in g  and 

D is c lo s u re  Law, s t a t e s  sh o u ld  r e q u i r e  th e  same in fo r m a t io n  to  
be r o u t i n e l y  d is c lo s e d  t o  s t a t e  in s u ra n c e  r e g u l a t o r s .

2) S ta te s  should  c o n s id e r  more a u t h o r i t y  and
fu n d in g  to  s t a t e  in s u ra n c e  d e p a rtm e n ts ,  th e re b y  p r o v id in g  a 
watchdog on th e  in s u ra n c e  in d u s t r y  as a w ho le .

3) S ta te s  should  a f f o r d  c i t i z e n s  g r e a t e r
consumer p r o t e c t io n  and r e p r e s e n t a t io n  b e fo re  th e  in s u ra n c e  

r e g u la t o r y  b o d ie s ,  in c lu d in g  d i r e c t  i n t e r v e n t io n  i n  r a t e  
p ro ceed in g s  s i m i l a r  to  th o se  now conducted  w ith  re s p e c t  to  
u t i l i t y  s e r v ic e .

4) S ta te s  sh o u ld  revo ke  o r  r e l a x  e x is t i n g
p r o h ib i t i o n s  a g a in s t  i n d i v i d u a l s  anu i n d i v i d u a l  bus inesses  from 

j o i n i n g  co -o p  groups to  purchase s e l f - i n s u r e d  l i a b i l i t y  in s u r ­
ance .

5) S ta te s  sh o uld  e a r n e s t l y  r e q u i r e  t h a t  in s u r ­
ance companies ta k e  g r e a t e r  s te p s  to  engage in  lo s s  p re v e n t io n  
e f f o r t s  such as re s e a rc h  and advancement o f  h e a l t h  and s a f e t y  

c o n d i t io n s ,  and to  d is c lo s e  e v id e n c e  i n  t h e i r  c la im s ,  f i l e s  o f  
known d e f e c t i v e  p ro d u c ts  o r  hazardous c o n d i t io n s  to  a p p r o p r ia te

i
r e g u l a t o r y  a u t h o r i t i e s .

The above p o s s ib le  s o lu t io n s  a re  f r e q u e n t ly  r e f e r r e d  

t o  as "Sunshine Laws" t h a t  r e s u l t  i n  f u l l  d is c lo s u r e  o f  a c t u a l
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c la im s  p a id  by th e  in s u ra n c e  in d u s t r y ,  r a t h e r  than  th e  f ig u r e s  
th e y  choose to  r e le a s e .

We do n o t  need " t o r t  r e fo r m ."
We need in s u ra n c e  re fo rm  -  in  an e f f o r t  to  s to p  p r i c e  

gouging as i t  e x is t s  to d a y  th ro u g h  th e  u t i l i z a t i o n  o f  a phantom 
c r i s i s  f o r  a b a s is .

I t  i s  i n t e r e s t i n g  to  n o te  t h a t  d u r in g  th e  f i v e  y e a r  
p e r io d  end ing  i n  December o f  1 9 8 3 , m a lp r a c t ic e  in s u ra n c e  
c a r r i e r s  to o k  i n  7 b i l l i o n  i n  premiums and 1 .7  b i l l i o n  in  
in v e s tm e n t  incom e. T h is  i s  a t o t a l  income o f  8 .7  b i l l i o n .  Of 
t h i s  8 .7  b i l l i o n ,  o n ly  1 .4  b i l l i o n  was p a id  in  c la im s .  T h is  

r e s u l t s  in  a gross p r o f i t  o f  7 .3  b i l l i o n  d o l l a r s .  T h is  i s  

h a r d ly  i n d i c a t i v e  o f  an in s u ra n c e  in d u s t r y  s u f f e r in g  su b s ta n ­
t i a l  lo sses  and b ro u g h t t o  i t s  knees by a l l e g e d ,  u n j u s t i f i e d  

h ig h  ju r y  awards t o  u n d e s e rv in g  v i c t i m s .
The purpose o f  t o r t  law  i s  to  g iv e  a v ic t i m  re d re s s  

f o r  a wrong t h a t  th e y  have s u f f e r e d .  I n  o th e r  words, i t  i s  to  
make th e  p l a i n t i f f  w h o le .  The in s u ra n c e  in d u s t r y ,  in  a c h ie v in g  

c e i l i n g s  on damage aw ards, p re v e n ts  th e  purpose o f  t o r t  la w . 
I t  p re v e n ts  d e s e rv in g  v ic t im s  who have s u f f e r e d  g ross  damage 
from  b e in g  made whole th ro u g h  com pensation  f o r  t h a t  damage. 
C e i l in g s  on th e  amount o f  damages awarded to  a v i c t i m  a ls o  

d e f e a t  th e  purpose o f  p u n i t i v e  damages w i t h  re s p e c t  to  p u n is h ­
ment o f  th e  w rongdoer f o r  h is  e v i l  a c t  o r  o m is s io n , d e te r in g  
o th e rs  from  a c t in g  i n  a s i m i l a r  m anner, and s e t t i n g  an example

- 3 6 -



f o r  o th e rs  to  f o l lo w  i n  t h e i r  d e a l in g s  w i t h  th e  p u b l ic  as a 
w ho le .

In s te a d  o f  t a l k i n g  about t o r t  re fo rm  and thus a d v o c a t in g  a 
p o s i t io n  b e n e f i c i a l  t o  th e  w e a l th y ,  and a l l  too  o f t e n  g reed y  
in s u ra n c e  com panies, we urge  you to  focus on th e  in j u r e d  
v i c t i m s ,  th e  p e o p le  we r e p r e s e n t ,  who need yo u r h e lp .  Examine 
th e  in s u ra n c e  in d u s t r y .  Examine i t  c a r e f u l l y .  We b e l i e v e  o n ly  
th en  w i l l  you f i n d  t h a t  in s te a d  o f  " t o r t  re fo rm "  y o u r c o n s t i t u ­
en ts  sh o uld  be g iv e n  " in s u ra n c e  r e fo r m ."

We u rg e  you to  change th e  focus o f  your s c r u t in y .

Should you have any q u e s t io n s ,  f e e l  f r e e  to  c o n ta c t
u s .

S in c e r e ly ,

WAYj f̂i ANTHONY ROSS_Jrf' 
P a t r i c k  G. Ross

PATRICK G. ROSS

t o r t 5
a p r i l 2



T O R T  R E F O R M
A U G U S T  1 9 8 7

MEIHQDQLQCX

D uring  th e  p e r io d  o f  J u ly  24 th ro u g h  August 2 ,  1 9 8 7 ,  496 

r e s id e n ts  o f  51 A lask an  com m unities  were p e r s o n a l ly  c o n ta c te d  by 
te le p h o n e  by p r o fe s s io n a l  i n t e r v ie w in g  em ployees o f  th e  D it tm a n  
R esearch C o rp o ra t io n  o f  A la s k a .  The v ie w s  and o p in io n s  o f  th e  
A laskan  r e s id e n t s  were re c o rd e d  on a s t r i c t l y  c o n f i d e n t i a l  b a s is .

BSSSacSb-DSSiSQ -  A random sample d es ig n  was f e a t u r e d  which  
p ro v id e d  t h a t  a l l  a d u l t  r e s id e n t s  o f  th e  com m unities  in c lu d e d  had 
e s s e n t i a l l y  an e q u a l chance o f  b e in g  in t e r v ie w e d .

San}p lg„S§l§Sti2D  “ The sample was s e le c t e d  th ro u g h  a random 
s e le c t io n  process from  th e  most c u r r e n t  d i r e c t o r y  f o r  each 
community.

2BQCESSIM fi-IB£-DM A

DiitlDSD Bfisesicfr employees co m ple ted  c o d in g ,  e d i t i n g ,  d a ta  e n t r y  
and v e r i f i c a t i o n ,  w h i le  d a ta  p ro c e s s in g  was com ple ted  th ro u g h  th e  

in -h o u s e  D it tm a n  R esearch  C o r p o ra t io n  Computer system f e a t u r i n g
t h e  s t § t i s f c i £ § l _ E a s l s a g §  f s t  s s c i g i  s c i s a s g s  ( s p s s / p c + )
program s. The SPSS program i s  one o f  th e  most s o p h is t ic a t e d  

r e s e a r c h - o r ie n te d  d a ta  p ro c e s s in g  and a n a l y t i c a l  systems 

a v a i l a b l e ,  and i s  d es ig n ed  s p e c i f i c a l l y  f o r  th e  p ro c e s s in g  and 
a n a ly s is  o f  survey  re s e a rc h  d a ta .
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AWARENESS

T O R T  R E F O R M
A U G U S T  1 9 8 7

O v e r a l l ,  a p p ro x im a te ly  t w o - o u t - o f - f i v e  (39%) A la s k a n  
r e s id e n t s  r e p o r te d  th e y  a r e  aware o f  an is s u e  c a l l e d  
" t o r t  r e f o r m " . . .

Q u e s t io n :
"Have you h e a rd  o f  an is s u e  c a l l e d  ' T o r t  

r e f o r m 1?"
39% Yes 
60% No 

1% Unsure

. . . w i t h  th e  iQWSSfc aw areness l e v e l s  b e in g  fo u n d  i n  th e  

S o u th c e n t r a l  re g io n  (M a ta n u s k a -S u s itn a  V a l l e y  and Kenai 
P e n in s u l a ) , w h i le  h is b s t  aw areness l e v e l s  a r e  fo u n d  i n  
A nchorage, F a irb a n k s  and S o u th e a s te rn  A la s k a n  
c o m m u n it ie s , . .

XfiS UQR e g io n :
R u r a l .................. 61%C e n t r a l .......................... . 58%
S o u t h c e n t r a l . ... 81%
A n ch o rag e ....................... 54%
S o u th e a s t ....................... 54%

D e m o g ra p h ic a l ly ,  h ig h e r  aw areness p e rc e n ta g e s  a r e  n o ted  

among 4 1 -5 5  y e a r - o ld s  (53%) , who w ork a t  d e g re e -  
r e q u i r e d  w h i t e - c o l l a r  jo b s  (67%) a n d /o r  own t h e i r  own 

b u s in es s  (57%) and e a rn  o v e r  $ 6 0 ,0 0 0  p er  y e a r  (55% ).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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T O R T  R E F O R M
A U G U S T  1 9 8 7

D EFIN ITIO N
AND

UNDERSTANDING

Among those who have h e a rd  o f  " t o r t  r e f o r m ,"  n e a r ly  
t h r e e - o u t - o f - f o u r  (71%) a r e  aware o f  th e  b a s ic  e lem e n ts  
o f  th e  i s s u e . . .

Q u e s t io n :
( I F  "YES, HEARD OF TORT REFORM," THE FOLLOWING 
QUESTION WAS A S K E D ...)

"What i s  i t  ab o ut?"
34% L im i ts  l i a b i l i t y  awards a g a in s t  p r o f e s s io n a ls  
20% About la w s u i t s
17% About in s u ra n c e  c o s ts  and a v a i l a b i l i t y

8% Just h e a rd  o f  i t
4% M is c e l la n e o u s

18% Unsure

G e o g r a p h ic a l ly ,  th e  h ig h e s t  aw areness o f  th e  
" l i m i t a t i o n  o f  l i a b i l i t y "  a s p e c t  i s  fo u n d  i n  F a irb a n k s  
(44%) and Anchorage ( 3 9 % ) . . .

G en e ra l
A v a i l a b i l i t y L im i t

R e g io n :
R u r a l .................................  33%
C e n t r a l ............................  11%
S o u t h c e n t r a l ................ 29%
A ncho rage ......................   15%
S o u th e a s t ......................   12%

and c o s t o f  About P r o f e s s io n a l  
. i D S u i a c s e .  La w s u its  . L i a b i l i t y - .

28%
7%

36%
18%
27%

28%
44%

7%
39%
23%

3
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T O R T  R E F O R M
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. . . w h i l e  d e m o g r a p h ic a l ly ,  h ig h e s t  u n d e rs ta n d in g  o f  th e  

" l i a b i l i t y "  e le m e n t  i r f  fo u n d  i n  u p p er- in co m e  ($ 6 0 ,0 0 0  

p lu s  § 40%) younger and m id d le -a g e d  (35-36% ) m ales  
(37%) who manage a b u s in e s s  (44%) a n d /o r  work a t  a 

c o l le g e - d e g r e e - t y p e  w h i t e  c o l l a r  jo b  (41%) .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

C

c

4 C

D IT T M A N  R ESEA R C H  C O R PO R A T IO N



T O R T  R E F O R M
A U G U S T  1 9 8 7

SUPPORT
OR

OPPOSITION

O v e r a l l ,  by a r a t i o  o f  w e l l  o ver 4 : 1  (73% t o  16% ), 
A laskan s  s t a t e - w id e  f a v o r  t o r t  r e f o r m . . .

Q u e s t io n :
" T o r t  re fo rm  i s  a s e t  o f  p ro p o s a ls  b e in g  p u t  

f o r t h  in  many s t a t e s  a c ro s s  t h e  n a t io n ,  and 
th e  o b j e c t i v e  o f  T o r t  re fo rm  i s  t o  s e t  some 
l i m i t s  f o r  a p e rs o n 's  l i a b i l i t y  when th e y  a re  
sued f o r  n e g l ig e n c e  or p e rs o n a l  i n j u r y .
Under some c irc u m s ta n c e s  th e s e  p ro p o s a ls  may 
l i m i t  th e  amount o f  money an i n j u r e d  person  
can c u r r e n t l y  r e c e iv e  from  a l a w s u i t .  
G e n e r a l ly  s p e a k in g ,  do you f a v o r  or oppose 
T o r t  re fo rm ? "

. . . a n d  f o l l o w in g  an e x p la n a t io n  and d e s c r ip t io n  o f  what 
t o r t  re fo rm  i s ,  F a irb a n k s  and R u r a l  A laskans  a r e  most 
l i k e l y  to  s u p p o rt  th e  re fo rm  e f f o r t . . .

73% Favor 
16% Oppose 
11% Unsure

SllPBQIt QPP25S
R eg ion : 
R u r a l . . . . . . .
C e n t r a l .  
S o u th c e n t ra l  
A n c h o ra g e . . .  
S o u th e a s t . . .

80%
83%
68%
71%
69%

10%
9%

22%
18%
14%
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. . . a s  f a r  as p o l i t i c s  a r e  co n c e rn e d , R e p u b lic a n s  a r e  
most i n  f a v o r  (7 9 %),  and th e  o th e r  dem ograph ic  

c a te g o r ie s  re m a in  c o n s is t e n t  —  4 1 -5 5  y e a r - o ld s  (79%) , 
upper- incom e (81%) m ales (75%) w i t h  w h i t e - c o l l a r  (79%) 
o r  owner/m anager jo b s  (82-83% ) a r e  most l i k e l y  to  have  
a f a v o r a b le  p o i n t - o f - v i e w .

* * * * * * * * * * * * * * * * * * * * * * * * * * , * * * * * * * * * * * * * * * *
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T O R T  R E F O R M
A U G U S T  1 9 8 7

STRENGTH OF 
SUPPORT OR OPPOSITION

The " i n t e n s i t y  o f  f e e l i n g "  s c a le  i s  h e a v i l y  w e ig h te d  on 

th e  stECDgly fSYSiablfi Side  o f  th e  i s s u e . . .

Question:

"Do you strongly (favor/oppose) this measure, 
or only somewhat (favor/oppose) it?"

48% Strongly favor tort reform
34% Somewhat favor tort reform
9% Somewhat oppose tort reform
8% Strongly oppose tort reform

...with highest stEPDgly faiTPE ratings coming from the 

Fairbanks and Southeastern areas...

Regioni
Rural........
Central.....
Southcentral 
Anchorage... 
Southeast...

S tro n g ly  Somewhat 
- E a Y f l l —  - E a x s i - -

48%
55%
46%
45%
53%

45%
32%
29%
34%
31%

Somewhat Strongly 

-QPP2fig_ _0PPQSg_

5%
8%
8%

10%
1 0%

2%
2%

17%
9%
4%

Once again, the most support is found among older (65% 

of 56 years and older), upper-income (57% of $60,000 

plus) white-collar (52%) Republican (59%) business 

owners (58%) and managers (69%).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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SIGN A PETITION?

T O R T  R E F O R M
A U G U S T  1 9 8 7

%

C
At this time, approximately three-out-of-four (74%) 

Alaskans reported they would be willing to sign a 

petition to put the tort reform issue on the ballot... 

Question:

"If you were asked to sign a petition to put 
the issue of Tort reform on the ballot at the 
next election, do you think you probably 
would or would not?"

74% Would 
16% Would not 
10% Unsure

...and with the exception of Southcentral, all 

geographic regions are very similar in their support 

(71-78%)...

WQiild tfculiLNai
Region:
Rural................ 14%
Central............. 16%
Southcentral....... 17%
Anchorage........... 17%
Southeast........... 15%

The established support pattern for tort reform remains 

consistent on this measurement as well —  older (80%) 

upper-income (80%) college-degreed (76>.. Republican 

(78%) business owners (78%) and managers (87%) were all 

most likely to sign a petition.

d i t t m a n  r e s e a r c h  c o r p o r a t i o n



T O R T  R E FO R M
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VOTE FOR OR 
AGAINST TORT REFORM

At this point, if the tort reform issue were on the 

ballot, the ratio would be approximately 4:1 in favor 

of the measure...

Question:

"And if Tort reform is on the ballot, do you 
think you would vote for or against it?"

65% Vote for 
15% Vote against 
19% Unsure

...with highest "vote for" totals in the Rural region, 
and very similar elsewhere...

Vote

VQtS_Z2E AsaiDi
Region:
Rural..... . 8%
Central........ 1 1 %
Southcentral....... 21%
Anchorage........... 17%
Southeast........... 12%

Demographically, older (71%) male (68%) upper-income 

(70%) Republicans (71%) who own (70%) or manage (85%) a 

business remain clearly supportive, but in addition,

76% of skilled blue-collar craftsmen also said they 

would vote for tort reform if it */§£§ 2D hgHfit.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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TORT REFORM
AUGUST 1987

CHANGE JOINT AND 
SEVERAL LIABILITY  LAW

O v e r a l l ,  approximate ly  f o u r - o u t - o f - f i v e  A laskans  (81%) 

repo r ted  i t  would be a ccep tab le  to  them i f  the law  

known as  " j o i n t  and s e v e r a l  l i a b i l i t y "  were ch an ged . . .  

Quest ion :

"Sometimes two defendants a r e  sued toge ther  
and l o s e ,  and one of them c a n ' t  pay t h e i r  
p a r t  o f  the damages. In A la sk a ,  under a law  
known a s  JOINT AND SEVERAL L IABILITY ,  the  
defendant who can pay i s  then r e q u i r e d  to pay 
more than h i s  share o f  the award. So ie  
peop le  want to change t h i s  so th a t  defendants  
would pay only t h e i r  sha re ,  even i f  i t  means 
th a t  the in ju r e d  pa r ty  would r e c e iv e  l e s s  in  
damages than the court  awarded. How 
a ccep tab le  would such a change be to 
y o u . . . v e r y  a c cep tab le ,  somewhat a c c e p ta b le ,  
not too a c c e p ta b le  or not a t  a l l  a ccep tab le? "

45% Very a ccep tab le  
36% Somewhat a c c e p ta b le  

7% Not too a c c e p ta b le  
8% Not a t  a l l  a cc ep tab le

(

C

. . . w i t h  ve ry  s im i l a r  combined " a c c e p ta b le "  s co re s  noted

in  each r e g i o n . . .

Region :
R u r a l ......................
C e n t r a l . . . . . . . . .
S o u t h c e n t r a l . . . .
A n ch o rage . . . . . . .
Sou theast .............

Very/Somewhat
_&££epfcabls__

80%
83%
83%
80%
82%

Not too/  
Not a t  a l l  

.AS££Ptabl£.

12%
14%
11%
17%
13%

L
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TORT REFORM
AUGUST 1987

The combined a cc e p ta b le  scores  a re  a l s o  ve ry  s im i l a r  

throughout the v a r io u s  demographic c a t e g o r i e s ,  however,  

some respondent c l a s s i f i c a t i o n s  were p a r t i c u l a r l y  high  

—  notab ly  Republicans  (89%), bus iness  owners (86%),  

bus iness  managers (89% and s k i l l e d  b l u e - c o l l a r  workers  

(92%) .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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TORT REFORM 
ADGDST 1987

SLIDING FEE INSTEAD 
OF CONTINGENCY SYSTEM

E s t a b l i s h in g  a s l i d i n g  f e e  s c a l e  r a the r  than u t i l i z i n g  

a contingency system i s  cons idered  "accepts  : l e "  by 

approximate ly  t h r e e - o u t - o f - f o u r  (7 4 % ) . . .

Q u e s t io n :

" In  pe rsona l  i n ju r y  cases ,  lawyers  f o r  people  
suing someone e l s e  a re  o rten  pa id  a f i x e d  
percentage  of  damages tha t  are  awarded. The 
b igge r  the damages, the b ig g e r  the l a w y e r ' s  
f e e ;  and i f  the re  a re  no damages awarded,  
lawyers  get  no f e e s .  Th is  i s  c a l l e d  the  
contingency fe e  system. Some peop le  would  
l i k e  to r e q u i r e  a " s l i d i n g  f e e "  f o r  an 
i n ju r e d  p e r s o n ' s  l aw ye r ,  so tha t  as  the  
d o l l a r  s i z e  of  a case goes up, the amount of  
money that  the lawyer ge ts  a l s o  goes up, but 
not a s  f a s t  as  when the lawyer gets  a f i x e d  
percentage  of  the damages. How accep tab le  
would a " s l i d i n g  s c a l e "  f e e  system fo r  paying  
l aw ye rs  be to y o u . . . v e r y  a c cep tab le ,  somewhat 
a c c e p ta b le ,  not too a ccep tab le  or not a t  a l l  
accep tab le? "

43% Very accep tab le  
31% Somewhat a ccep tab le  

8% Not too a c cep tab le  
11% Not a t  a l l  accep tab le

. . . a n d  there  i s  s t rong  r e g io n a l  agreement everywhere,  

a lthough Southcentrax i s  lower a g a i n . . .

Not too/
Very/Somewhat Not a t  a l l  
-A c c e p t a b le —  -A c c e p ta b le -

Regions
R u r a l ...................... 76% 16%
C e n t r a l ......... .. 74% 22%
S o u th c e n t r a l . . . . 65% 22%
Anchor a g e . . . . . . . 76% 20%
Southeast . . . . . . . 80% 15%

1 2
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S im i la r ly/  there  i s  c o n s i s t e n t ly  s t rong  support  among 

a l l  demographic c a t e g o r i e s  w ith  the combined 

• a c c e p ta b le ’' r a t in g s  exceed ing  62% in  every  ca.se. The 

s t ronges t  a ccep tab le  response to e s t a b l i s h i n g  a s l i d i n g  

f e e  schedule was noted among bu s iness  managers (91%) .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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TORT REFORM
AUGUST 1987 (

REDUCE DAMAGE AWARDS BY DEDUCTING 
COMPENSATION ALREADY RECEIVED

Aga in ,  by a wide margin,  A laskans  support, changes in  

t o r t  law —  in t h i s  case ,  n e a r ly  t h r e e - o u t - o f - f o u r  

respondents s t a t e -w id e  (73%) f a v o r  reduc ing  damage 

awards when some compensation has a l r e a d y  been 

r e c e i v e d . . .

Question:

"Under the " c o l l a t e r a l  source r u l e , "  the  
current c i v i l  j u s t i c e  system permits  the  
winner o f  a l a w s u i t  to be compensated tw ice .
For example, an i n ju r e d  person  whose medical  
b i l l s  a re  p a id  by hea l th  in su rance  may 
rece iv e  those expenses a g a in  i n  a c i v i l  s u i t .  
Would you f a v o r  or oppose r e q u i r i n g  the  judge  
to reduce the amount o f  damage awarded by a 
j u r y  by su b t r a c t in g  compensation a l r e ad y  
r ece ived  by the v ic t im  from other  sources? "

G e o g ra p h ic a l ly ,  support  f o r  t h i s  change i s  h ighest  in  

Anchorage and F a i r b a n k s . . .

73% Favor  
20% Oppose 

7% Unsure

Region:
R u r a l .............
C en t ra l .  
Southcentra l  
A nch o rage . . .  
Southeast . . .

61%
77%
69%
76%
69%

22%
19%
19%
19%
25%
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. . . w i t h  the p a t t e rn  o f  s t ronge r  support  among o l d e r ,  

male, upper-income Repub l ican  bus iness  owners and 

managers cont inu ing .  However, in  t h i s  case ,  they are  

j o in e d  by younger peop le  —  75% o f  the 18-24 y e a r - o ld s ,  

and 78% of  the $20,000 -$40 ,000 annual income category .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * „ * * * * *
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TORT REFORM
AUGUST 1987 (

LIMIT ADDITIONAL 
COMPENSATION TO $250,000

Approximately  t w o -o u t - o f - t h r e e  s t a t e -w id e  respondents  

(68%) favo red  p l a c in g  a $ 2 r .,000 l i m i t  on the  amount o f  

money that  cou ld  be aw a r r . j  on top  o f  a c tu a l  economic 

damages. . .

" In  many cases ,  s i g n i f i c a n t  p a r t s  o f  damage 
awards in  pe rsona l  i n ju r y  l a w s u i t s  do not 
represent  compensation f o r  a c tu a l  economic 
damage, but represent  add i t ion a l .com pen sa t ion  
fo r  non-economic damage such as "pa in  and 
s u f f e r i n g . "  Would you f a v o r  or oppose 
p la c in g  a l i m i t  o f  $250,000 on the  maximum 
amount of  money that  cou ld  be awarded in  
ad d i t io n  to  a c tu a l  economic damage?"

. . . w i t h  Fairbanks area  r e s id e n t s  most s u p p o r i t i v e  at  

approximate ly  t h r e e - o u t - o f - f o u r , and the  re s t  o f  the 

s t a t e  at  t w o - o u t - o f - t h r e e . . .

68% Favor  
24% Oppose 

8% Unsure (

EaYSI QPP2§§
Region*
R u r a l ..............
C e n t r a l .........
Southcentra l  
A n ch o rage . . .  
Southeast .«..

67% 24%
78% 14%
65% 24%
67% 27%
68% 24%
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Demographycally,  o ld e r  bus iness  owners a re  most 

support ive  (78-31%) , however, lower income respondents  

(70% o f  $20,000 annual .income) and s k i l l e d  b l u e - c o l l a r  

craftsmen (73%) j o i n  them, and t h i s  i s  one of the few  

cases where fem ales  a re  mere su p p o r t iv e  o f  a t o r t  

reform is sue  than males (70% fem a les ,  66% m a le ) .

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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TORT REFORM
AUGUST 1987 C

LIABILITY INSURANCE PREMIUMS INCREASING 
TOO MUCH DUE TO EXCESSIVE DAMAGE AWARDS

Find 10 Alaskans somewhere and ask  tnem whether  

l i a b i l i t y  insurance premiums a r e  i n c r e a s in g  too much 

due to exce s s iv e  damage awards,  and e i g h t  o f  them w i l l  

t e l l  you " y e s " . . .

Questions

"Do you f e e l  l i a b i l i t y  insurance  premiums o f  
the p u b l i c - a t - l a r g e  a re  or a re  not in c r e a s in g  
too much due to e x c e s s i v e l y  high damage 
awards from l a w s u i t s ? "

. . . a n d  i t  b a s i c a l l y  w ou ldn 't  matter where you were in  

A laska  —  sentiment i s  s im i l a r  in  each geograph ic  

r e g i o n . . .

81% Are  
11% Are  not 

8% Unsure

C

&££ AlS_D2t
R eg ion :
R u r a l   .........
C e n t r a l .........
Southcentra l  
A n chorage . . .  
Southeast . . .

76%
80%
85%
81%
81%

10%
14%
8%

12%
12%
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TORT REFORM
AUGUST 1987

D em ograph ica l ly , females  (82%) a re  s l i g h t l y  more l i k e l y  

than males (79%) to  a s s o c i a t e  in c re a s e d  insurance  

premiums w ith  exce ss iv e  damage c la im awards, but  

o th e rw is e ,  the p a t te rn  o f  h igher  s co re s  among o ld e r ,  

upper-income, Republican  bus iness  owners and managers  

remains c o n s i s t e n t .

* * * * * * * * * * * * * * * * * * * * * * * * * v * * * * * * * * * * * * * * * *
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TORT REFORM
AUGUST 1987 C

PERSONAL INCREASE IN L IABILITY  
INSURANCE PREMIUM

O v e r a l l , over h a l f  o f  a l l  A laskans  (55%) r ep o r ted  tb  'y 

have p e r so n a l ly  had an in c re a se  in  t h e i r  l i a b i l i t y  

insurance premium...

Question i

"Have you p e r s o n a l l y  had an in c re a se  in  your  
l i a b i l i t y  insurance  premium?"

. . .h o w e v e r ,  on a geograph ic  b a s i s ,  only o n e - t h i r d  (35%) 

o f  Rural respondents have p e r s o n a l l y  faced  t h i s  

problem. On the other hand, n e a r ly  t w o - o u t - o f - t h r e e  

(62%) o f  Southcentra l  r e s id e n t s  repo r ted  they have been 

p e r so n a l ly  a f f e c t e d  by an in c re a s e  in  t h e i r  l i a b i l i t y  

insurance premiums.. .

55% Yes  
39% No 
6% Unsure

Region:
R u ra l .............
C e n t r a l .........
Southcentra l  
A nchorage . . .  
S o u th e a s t . . .

35%
59%
62%
55%
56%

59%
38%
26%
38%
41%
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Aga in ,  the most f requen t  or h ighest  response r a t e s  a r e  

noted among 41-55 y e a r - o ld s  (70%) upper-income (63%) 

Repub l ican  (60%) males (58%) who own t h e i r  own 

bus in e sse s  (70%) or  work a s  w h i t e - c o l l a r  degreed  

p r o f e s s i o n a l s  (62%).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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TORT REFORM
AUGUST 1987

C
FAVOR OR OPPOSE TORT REFORM AFTER 

LOOKING AT BOTH SIDES MORE CLOSELY

A f t e r  both s id e s  o f  the i s su e  a re  more f u l l y  p resented ,  the

number who f a v o r  t o r t  reform in c re a se s  to 81%.. .

Backgrounds

"And now I ' d  l i k e  to p resent  two d i f f e r e n t  s id e s  o f  the To rt  
reform is sue  and ask you which s ide  you tend to  ag ree  w ith  
the most . . . (OPTIONS WERE ROTATED).. .

A. Those i n  f a v o r  of Tort  reform inc lude  a i r  c a r r i e r s ,
medical p r o f e s s i o n a l s ,  a r c h i t e c t s ,  eng ineers ,  and day 
care  o p e ra to r s ,  among o th e r s ,  and they say that  the  
prime f a c t o r s  in  making some forms o f  insurance e i t h e r  
unobta inab le  or very  expensive  a re  e xce ss iv e  c i v i l  s u i t  
awards, f r i v o l o u s  l a w s u i t s  and laws th a t  can make the  
extent o f  a p e r s o n 's  l i a b i l i t y  uncerta in .  They say  
that  because of  the l i a b i l i t y  c r i s i s ,  some 
p r o f e s s i o n a l s  now re fu se  to  p ra c t i c e  t h e i r  t r ad e s .
They say that  consumers n e c e s s a r i l y  end up paying  
h igher  p r i c e s  f o r  products  and s e r v i c e s  due to the high  
cost  o f  insurance and e x t r a  precaut ions  designed  on ly  
to defend a g a in s t  l a w s u i t s .

Supporters  say that  without re forms,  more and more 
b us inesses  and p r o f e s s i o n a l s  w i l l  no longe r  be a b l e  to  
a f f o r d  h igh  insurance  premiums and w i l l  e i th e r  go 
without insurance  or w i l l  go out o f  bu s iness .

B„ People opposed to  T o r t  reform inc lude  t r i a l  a t to rn ey s ,  
among o th e r s ,  and they say that  customers p lace  t h e i r  
f a i t h  in  those  who p rov ide  s e r v ic e s  and tha t  they  
expect them to p rov ide  them s a f e l y  and c o r r e c t l y .  They 
say that  an i n ju r e d  person  needs the r i g h t  to sue f o r  
as  much as p o s s i b l e  when th ings  go wrong. They say 
that  even i f  insurance r a t e s  go down, that  the sav ings  
w i l l  not be passed a long  to  the customer.

Opponents a l s o  say that  reforms would p ro tec t  those who 
a re  incompetent, w i l l f u l l y  n e g l i g e n t ,  or i r r e s p o n s i b l e .  
They say tha t  reduc ing  j u r y  awards w i l l  only p ro tec t  
and encourage those who do harm to o the rs .

2 2
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TORT REFORM
AUGUST 1987

Quest ion :

"What about you —  g iven  what you know from both s id e s ,  
would you f a v o r  or oppose T o r t  re form?"

G e o g rap h ic a l ly ,  Southcentra l  respondents  remain  

r e l a t i v e l y  l e s s  suppo r t iv e ,  however, t h e i r  support  ra te  

i s  s t i l l  s t rong  a t  approximate ly  t h r e e - o u t - o f - f o u r  

(74%). In the  other  a re a s ,  support  f o r  t o r t  reform  

exceeds f o u r - o u t - o f - f i v e  (81-88%) in  eve ry  c a s e . . .

Looking a t  the demographic c r o s s - r e f e r e n c e s ,  the  

in t e r n a l  cons is tency  continues w ith  the h ighest  " f a v o r "  

sco res  a ga in  coming from upper-income (85%) f o lder  

(84%) male (83%) respondents who own (88%) or manage 

(85%) b u s in e s se s .  In  a d d i t io n ,  over n in e - o u t - o f - t e n  

(91%) s k i l l e d  b l u e - c o l l a r  craftsmen a l s o  f a v o r  t o r t  

reform.

81% Favor  
13% Oppose 

5% Unsure

Region :
R u r a l ..............
C e n t r a l .........
Southcentra l  
Anchorage.  
S o u th e a s t . . .

88% 12%
84% . 11%..
74% 17%
81% 14%
83% 10%
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TORT REFORM
AUGUST 1987

FINDING s

FINDING

CONCLUSION:

F i r s t  o f  a l„! , SESS iU f f  aV3C£DS£S i s  q u i t e  low  

o v e r a l l  —  t h i r t y - n in e  percent (39%) r epo r ted  they  

have heard  o f  " t o r t  re fo rm "  and 34% o f  those  

respondents knew i t  r e f e r r e d  to  " l im i t i n g  l i a b i l i t y  

aw a rd s . "  T h is  means a t o t a l  of  approximate ly  13% 

o v e r a l l  ( .3 4  X 39 = 13.26%) cou ld  be expected to be 

aware of  the s p e c i f i c  " l im i t a t i o n  o f  l i a b i l i t y "  

element o f  co rt  re form .

Secondly ,  71% o f  those who have heard o f  t o r t  reform  

are  b a s i c a l l y  aware of  the type of i s su e s  in vo lved .  

This means the  g e c e i a l  awareness i s  approximate ly  at  

the o n e - o u t - o f - f o u r  l e v e l  (28%) o v e r a l l  ( .71  X 39 = 

27.69%) .

IN TOTAL, THESE TWO FINDINGS MEAN THAT I T 'S  STILL 

NECESSARY TO CAPTURE THE INITIAL POSITIVE "MIND SET" 

WHICH IS ESSENTIAL IN SUCCESSFUL ELECTORAL ISSUES.
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FINDING :

FINDING :

CONCLUSION:

In  terras o f  n a tu ra l  NUBPSIt/ " t o r t  re fo rm " c l e a r l y  

has the  h igh  ground —  when the  b a s i c  d e s c r ip t i o n  o f  

t o r t  re form i s  i n i t i a l l y  p re sen ted ,  t h r e e - o u t - o f -  

four  /ilaskans (73%) a r e  s u p p o r t i v e ,  w h i le  16% are  

opposed and 11% unsure .

L a t e r ,  when the i s s u e s  a r e  more f u l l y  developed and 

both s id e s  p resen ted ,  support  f o r  t o r t  reform  

in c rea se s  to  f  o u r - o u t - o f - f ' . v e  (81%) , w h i le  oppos i ­

t ion  d e c l in e s  to  13% and unsure  drops to  5%.

(
COMBINED, THESE TWO FINDINGS MEAN THERE IS N ’ T ANY 

DOUBT THAT THE BASIC ELEMENTS INVOLVED IN TORT 

REFORM HAVE A STRONG BASIS OF NATURAL SUPPORT, AND 

THAT THE INITIATIVE AND REFERENDUM PROCESS CAN BE 

EFFECTIVELY APPLIED TO REDUCE L IABIL ITY  INSURANCE 

PREMIUMS IN ALASKA.

TORT REFORM r
AUGUST 1987 '
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AUGUST 1987

FINDING

FINDING

FINDING

: At t h i s  point  in  time, without in c u r r in g  a d d i t i o n a l

expend itu res  to f a m i l i a r i z e  A laskans  w ith  the i s s u e ,  

p e t i t i o n - s i g n i n g  e f f o r t s  w i l l  be most p roduct ive  in  

EailkdDiSSr &)£b2E39£ and S2£tb£3£t ( b a s i c  awareness  

f i g u r e s  o f  42%, 44% and 44% r e s p e c t i v e l y ) ,

: For maximum e f f e c t i v e n e s s ,  s ign a tu re  e f f o r t s  and

f u n d - r a i s i n g  should t a r g e t  r e g i s t e r e d  B£PUbli£3D and 

D2DrP3Eti£3D v o te r s  who a re  25 and who earn

3Dd 02E£ per yea r  in  Hb it£z£2 l l3E  

occupations and/or as  busiDSSS 2HD£EsZlB3D3S£E£•

A lso ,  s t a t e  and l p p a l  S2X£E©£Dt workers  a re  

suppo rt iv e  —  th i s  means s ign a tu re  ga the r ing  e f f o r t s  

should a l s o  be d i r e c te d  toward l o c a t i o n s  or centers  

o f  g&xsEDU§Dt eoplcyipeDt •

'• EaiEbaakS i s  a good base f o r  t o r t  reform e f f o r t s  —  

e s p e c i a l l y  important to  l i n k  i t  w ith  employment and 

j o b  s e c u r i t y .

26
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TORT REFORM
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CONCLUSION: IN TERMS OF GEOGRAPHIC AND DEMOGRAPHIC TARGETING, A 

FAIRBANKS BASE IS PARTICULARLY IMPORTANT, AND THE 

PETITIONING SHOULD BE CONCENTRATED IN ANCHORAGE AND 

SOUTHEAST, AS WELL. WITHIN THESE REGIONS, SIGNATURE 

GATHERING WILL BE MOST EFFECTIVE IN MORE AFLUENT 

AREAS AMONG WHITE-COLLAR MALES WHO OWN OR MANAGE 

BUSINESSES. GOVERNMENT EMPLOYEES AND SKILLED BLUE- 

COLLAR CRAFTSMEN ARE ALSO GOOD TARGETS. AND ON TWO 

ISSUES —  "SLIDING FEE" AND "$250,000 LIMIT ON NON­

ECONOMIC DAMAGES" —  FEMALES ARE ALSO PARTICULARLY 

SUPPORTIVE. POLITICALLY, REPUBLICANS ARE MOST 

SUPPORTIVE, FOLLOWED BY NON-PARTISANS.

L
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FINDING A

FINDING B

FINDING C

FINDING D

FINDING E

: There i s  h igh  agreement throughout the  s t a t e  (81%)

that  e x c e s s iv e  damage awards a r e  c au s in g  l i a b i l i t y  

insurance premiums to  in c r e a s e  too much

: There i s  a l s o  high agreement (81%) r e g a rd in g

changing th e  law r ega rd in g  j o i n t  and s e v e r a l  

l i a b i l i t y  so tha t  defendants  pay on ly  f o r  t h e i r  

share of  the blame

: T h r e e - o u t - o f - f o u r  (74%) support  e s t a b l i s h i n g  a

" s l i d i n g  f e e "  b a s i s  f o r  lawyer  compensation in s t e a d  

of  the contingency system ( female  76%, male 73%)

i Approximately  t h r e e - o u t - o f - f o u r  (73%) a l s o  support  

su b t ra c t in g  compensation a l r e a d y  r e c e iv e d  from the  

amount o f  damages th a t  can be subsequent ly  awarded

: Over tw o - th i rd s  (68%) f a vo r  p l a c in g  a $250,000 l i m i t

on the  amount o f  damages which cou ld  be awarded in  

a dd i t ion  to  a c tu a l  economic damages ( female  70%, 

male 66%)

TORT REFORM
AUGUST 1987

28

DITTMAN RESEARCH CORPORATION



CONCLUSION* THE SIGNIFICANCE OF FINDINGS BA" THROUGH "E "  IS  THAT 

THE HIGH AGREEMENT WITH “FINDING A* CAN BE USED TO 

■BOOT STRAP" THE OTHERS, PARTICULARLY ELEMENTS "C"

"D" AND "E " .  FOR EXAMPLE, REFERENCES TO THESE THREE 

ELEMENTS SHOULD ALMOST ALWAYS BE PRECEEDED OR 

FOLLOWED BY REFERENCES TO ELEMENT “A"  IN  ORDER TO 

CLEARLY ESTABLISH, JUSTIFY AND REINFORCE THE CAUSAL 

RELATIONSHIPS. ELEMENT "B" CAN STAND ALONE, OR BE 

LINKED WITH ANOTHER OF THE *C“ THROUGH “£ "  ELEMENTS. 

HOWEVER, THE MAIN "CARRIER* IN THE PETITION EFFORT 

SHOULD BE ELEMENT "A*.

ALSO, CONSIDERING THE PUBLIC INFORMATION ELEMENT, I £ 

WOULD RECOMMEND N d  RELEASING THE RESULTS OF THE 

SURVEY AS SURVEY RESULTS, RATHER, IT MAY WORK BETTER 

TO UTILIZE THE FINDINGS AS SIMPLY THE POSITION OF 

TH C IT IZEN 'S  COALITION FOR TORT REFORM —  WE KNOW 

IT WILL WORK WELL BECAUSE IT IS SO TOTALLY IN  TUNE 

WITH THE PUBLIC. LATER, WHEN THE EFFORT MIGHT NEED 

A BOOST TO KEEP THINGS MOVING ALONG AT A RAPID PACE,

THE RESULTS OF THE SURVEY CAN BE RELEASED AND 

ESSENTIALLY HAVE A "TWO FOR THE PRICE OF ONE"

EFFECT.

TORT REFORM .
AUGUST 1987
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TORT REFORM
AUGUST 1987

SUMMARY

X

L

: AND FINALLY, IN SUMMARY OF THE VARIOUS CONCLUSIONS,

I 'V E  NEVER KNOWN OF ANY INITIATIVE EFFORT IN ALASKA 

THAT BEGAN WITH SUCH A HIGH DEGREE OF PUBLIC SUPPORT 

ON SO MANY DIFFERENT POINTS —  THE HIGHEST HEGAXIYE 

SCORE WAS ONLY 24% (ONE-OUT-OF-FOUR) WHO OPPOSE A 

$250,000 LIMIT TO NON-ECONOMIC DAMAGES —  AND 

OVERALL, WHEN INFORMED OF WHAT IS GENERALLY 

CONSIDERED BOTH SIDES OF THE ISSUE, ALASKANS, BY A 

MARGIN OF 81% TO 13%, SUPPORT TORT REFORM. THE KEY 

ELEMENT NOW IS TO FOLLOW THIS OUTLINE REGARDING f lt iQ 

TO TARGET, WHERE TO FIND THEM AND WJJAX TO SAY.
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REFQRfl

IDG106RAPHICS H B TO R TR

: : unsure

i
YES NO !

.'TOTAL................... !
1

1* 391 601 :

[LOCATION !

! RURAL..................... ! 2* 371 611 !

[CENTRAL................. ! 0* 421 561 :

ISTHCNTRL............... 01 191 8 11  :

[ANCHRA6E............... [ 21 A i l 541 !

1STHEAST................. !
1

21 441 541 !

: REGISTER :

[DEMOCRAT............... ; 11 371 621 |

[RERUBCAN............... [ 21 401 581 :

: l i 8r t a r k ...............: 01 291 7 n  :

[NON-PART................. 11 U X 551 ;

[NOTREGIS............... ! 01 H I 861 :

:$b

IHALZ....................... : 11 431 561 i

:fe« al£ ................... :
i

11 361 631 :

' ACT • inoC i

.'18-24YR5 Or AGE.: 01 111 891 :

:2 s - io ............. : 11 401 601 !

#41-55..................... : 21 531 -  451 !

:56t  y r s ................. : 11 311 661 ;

I * " '  "

: i N c a *  :
i i r p  •1 fT— . MIMMMMI# 01 541 461

IT0J20O0C IN C O G .: 01 221 781 ;

:S 2 0 .0 G O -t4 0 .0 X .; 11 311 671 :

[J40.00O-16C.0C0.I 01 431 5 71  :

: * 6 0 . t m t ............... : 51 551 42i :

lUOMFOR :

: federa_ ................. : 21 311 671 ;

: s t a t e ..................... : 41 591 361 !

: l o c a l ..................... : 01 521 481 i

:p r iv a t e ................. : 11 401 591 :

[NOTUORKG 01 291 711 !

JIHEINAK :

[UNDER1YR IN  A K ..i 01 281 721 :

; i - a  y r s ................. : 11 321 671 :

5 -9  YRS................. : 21 331 • 651 :

10-H YRS............... : 01 471 531 !

15+ YRS................. : 11 421 571 J

c

c

e
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HEARD Of AN ISSUE CALLED TORT fSFOffl

Ct DEflOGRAPHICS IfOTORTR

UNSURE YES NO

TOTAL. . . . . . . . . . . . . 1* 39t 60t

KIM W KK
DEGREE UTCOLLAR 3t 67t 30t
NOfBGREElfTCOLLAR 2t A3t 5St
SKILLED BLCOLLAP Ot 27t 73t
NONSKLLD6LCOLLAR Ot 15* 85t
NOTUORKG.. . . . . . . ot 26t 74t
KOflEdAKR.. . . . . . . ot 31t 69t

0UTAKA6
0UN3USNS. . . . . . . . . . ot 57t 43t
KANASE. . . . . . . . . . . . . 3t A2t 55t
NEITHER. . . . . . . . . . . I t 34t a t

c

c
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UttT IS TOT REFORH ABOUT

[DEMOGRAPHICS !
1 •

TDKTKEFn

l l" 
1 1 
• 1 INSURE JUST HEARD Of IKS. COSTS/AVAI ABT LEGAL SUIT HITS PROF LI MISCELLANEOUS

[TOTAL.........i 181 81 171 201 341 41

;LOCATION ! 

1RURAL........ ! 61 01 331 281 281 61

! CENTRAL.......[ 191 111
• 41
a * 71 441 71

1STHCNTR....... I 71 211 291 361 71 01

IANCHSA6E...... ! 191 61 151 181 391 31

! STHcAST.......i 271 81 121 271 231 41

[REGISTER I

! DEMOCRAT...... ! 131 71 141 261 401 01

[REPUSCAK...... ! 191 61 181 181 331 61

ILIBRTARf...... 371 01 311 01 311 01

! NON-PART...... I 191 101 161 201 311 51

[N3TREGIS...... 1 161 01 341 161 341 01

:sex :

[MALE......... i 111 101 191 171 371 61

[FEMALE........[ 251 61 151 241 291 11

[AGE

[16-24YRS OF AGE.[ Cl 371 4 »  ... 01 181 01

[25-40.........: 191 51 151 201 361 51

[41-55........ : 131 - 61 181 241 351 31

[5b+ YRS.......[ 291 161 161 121 241 41

[INCCfE ! 

[n-r.......... : 61 131 131 201 491 01

[TOS2020C INCOME.: 191 181 221 191 181 51

:i2C,coo-i40.oc:.; 211 91 141 161 321 81

;UC.0CC-160.00-:.[ 161 111 181 261 281 01

:560.coo-..., ; 191 01 181 191 401 31

[UCRKFOR :

[FEDERA........; 161 01 211 221 411 Cl

'STATE.........: 81 41 131 271 441 41

LQCA......... : 141 91 231 181 221 131

PRIVATE.......: 201 61 171 191 361 21

NOTUPRKG...... ! 211 161 161 181 261 31

TIHEINAK :

UNDER1YS IN «[..! 541 461 01 01 01 01

1-4 YRS.......; 111 41 41 301 421 91

5-9 YRS.......[ 221 101 101 91 481 01

IG-HYRS...... : 221 01 301 111 321 51

15* YRS.......: 161 101 181 251 281 31
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WAT IS TORT REFORn ABOUT

IDEflOGRAPHICS TORTREFH ;

UNSURE JUST HEARD Or INS. COSTS/AVAIL AST LEG*. SUITS ILWITS PRO1 LIAS MISCELLANEOUS !

I T O T A L . . . . . . . . . . . . . . ISA SX 17X 20X ! 3AX a x  :

l o o m i1
.'DEGREE UTCOLLAR. m sx 1SX l t x  ; A ix 3x ;
1NONDGREEVTCOLLAR 21A JA 12X 23X :  3SA i x  :
!SKILLED BLCOLLAR OX 6X 36X 29X ; 23X 6X ;
INONSKLLDBLCOLLAR u x 36X 39A ox : OX l i t  ;
INOTUORKG...... 10X 37X 10X 17X ! 27X ot

IHOMEHAXR ,, 26A 7X ISA 19X ! 2SX a x  ;

I0UNRANA6
: o w ® « r i s . . . . . . . . . . . 18X 9X 20X 19X : 31X AX

IHANA6E........ 21X CX 21X 7X : AAA sx
I NEITH ER. . . . . . . . . . . . 17X 8X 15X 22X I 3AX 3t :

(

c
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GENERALLY DO YOU FAVOR OR OPPOSE TORT REFORfl

!DEMOGRAPHICS ! GOfLLY
I •I I ' r _ _
: : unsire : favor ; oppose
i
i " • —  ' i i i  , i - i -

: total................: in  i 73* : 16*

:location : : :

irural......... : IK : 80* ; 10*

ICE.VTRAL........: 8* I 83* : I X

ISTHCNTfL : IK 631 ! 22*

;anchrase : m  : 71* . : is*

ISTHEAST : 17* ! 69*, I U X

I • " 1 -.11 I . I , J _ III ■ _ • I I ■ I . I
: register : . :

iDEHOCRAT ; IK ! 69* I 2U

IREPUBCAN.......: 9* : 79* , 121

I'.IBRTARN....... : 29* 1 511 i 2K

! NON-PART  IK [ 74* 15*

! NOTREGIS....... I 12* ; 68* ! 21*

1 ' - 1 . ■ .> . i _ ...
:sex , !

INALE..........  IK : 75* ; 15*

ifejwle : 12* ; 71* ; 17*

i f f  ' 1

l1S-2LYRS Or AGE.1 13* 1 64* 1 23*

125-ac......... : i k  : 7i* : w

iii-55......... : 8* : 79* : 13*
156+ YRS........1 17* ; 75* 1 8*

.incoc ; :
:n-r ; 18* ; 67* ; u*

’T0J20Q0C INCOn.: 19* 6K 1 21*

:s23.k s *s(o.o k .; 13* ; 72* : is*

•J4u.G0C-16G.020.1 9* 77* , 14*

: 160.020+ ; 3* ; si* ; 16*
. ' ■■ ■ 1 - - I - - * - _ . ...  ,  J _ .
1UORKFOR 1

I FEDERAL 1 8* 1 73* 1 19*

: state : ik : 74* ; 16*
•LOCAL ; 4* : 78* 1 18*

! PRIVATE ! IK ! 75* ! 15*

IN0TU0RKS ! 16* ! 68* ! 17*

ITIEINAK ! !

1UN0ER1YR IN AX..! Cl 1 591 ! 41*

11-4 YRS I 9* ! 74* ! 17*

! 5-9 YRS : 9* : 69* : 21*

:io-hyrs : 14* ; 73* ; 14*
115+YRS : 12* : 75* : 13*

* ■ ' ■   ....  -- —



f f l O A L L Y  DO YOU FAVOR OR O TfC SE  TOR T REF0RJ1

c

c

DEB06RAPHICS !
I

G0R1Y

1
1 UNSURE FAVOR OPPOSE

TOTAL.........! m 73* 16*

KDCUORK 1

DEGREE UTCOLLAR.! u 79* 16*
nondsreeutcollar: in 75* U*

SKILLED BLCOLLAR; a* 77* 14*

nonsklldslcollar: 13* 63* 23*

KOTWORKG...... : 15* 73* 12*

HQflEMAKR...... I 16* 65* 18*

fUfWAG

ounsusns...... ; 5* 82* 12*

fWJAGE........ 11* 83* 6*

KSITHES........ 12* TO* 18*

c
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HOU STRONSLY FAVOR OR OPPOSE TORT REF0W1

IDEnOGRAFMICS I HOUSTRNG

■ UNSURE : STRONGLY FAVOR 1 SOTltUKAT FAVOR : SOflEUHAT 0®P0SE : STRONGLY O^OSE

.’TOTAL.........: 25 1 455 1 345 : 95 85

;LOCATION J 1
1 1

IRURA..........: tR : m I 455 55 25 :

I CENTRAL........ 35 : 555 ! 325 85 25 ;

' ISTHWTR....... ' 05 : 465 ! 295 85 175

SANCHRAEE...... ! 35 455 : 345 105 95

JSTHEA5T.......I 25 ; 535 : 315 105 45

:REGISTER •

IDEROCSAT...... 25 425 345 95 12?

:REP'JSCAft....... 25 595 275 65 65

:librtar.\....... 05 285 445 05 285 :

:non-par:...... • 35 455 I 375 105 55

:notreg:s......■ OS 435 ; 385 ; 135 75

:sex ; • 1 ;

iha1 c .......... 25 495 ; 345 : 75 85 :

:EflAL:......... 25 465 ; 335 : 115 75 ;

■ AGE •

;io-24YR3 Or AGE., 05 2S5 -  455 145 ; 135

: 25-40.......... 15 435 375 ; 115 ; 75 ;

:&2-55......... 45 535 : 295 ; 55 ! 85 ;

:56t YRS........ 15 655 245 : 45 : 55 ;

:iNCOf£ ; 1 1

:n-r........... bl 515 325 : 95 : 45 ;

"0*2322: 1NC0PE.' 15 375 395 ; 95 : 145

:i 2:.03C-$6C.e :. 15 465 385 :i5 : 55

:uc.c::-i6:.ec:.. 15 475 365 85 85 ;

• 163.020*......... 45 575 245 ; 65 : 85

;uorkfor ; 1 1

1FEDERA......... 35 33.5 465 215 05

.STATE.........1 55 625 215 : 105 35

ilocal.........: 05 375 505 : 45 : 95 :

private....... : 25 505 325 : 75 ' 95 :

NOTUORKG...... : 15 : 505 305 ; 105 : 95 ;

TIREINAK 1
1

l
1

U0ER1VH IN A*;..: 05 : 435 : it t  : 285 135 :

1-4 YRS....... 15 ; 405 425 : 105 65 :

5-« YR:........ «• 
A* 425 345 ; 115 115

1G-14YRS...... : 65 485 335 ; 75 ; 65 i

15* YRS....... ; 15 525 325 : 75 ; 85 :
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HOC STRONGLY FAVOR OR OPPOSE TORT REFORfl

IDErtOSRAPHICS I HOUSTRMG

; : UNSORE : STRONGLY FAVOR SOPEUHAT FAVOR SOPEUHAT 0»PCSE STRONGLY 0°P0SE

:TO TA L . . . . . . . . . . . . . . . I 2x I ASX 3AX 9X 8X

IKIffiUORK I
! DEGREE UTC0.U3.. 2X

1

52X 30X 7X 9X

.’NONDGREEWTCOJJkR: JX ; sox ; 33X 8X bX
!skilled bicollar: A 51X 32X 9X 7X

inonsklldslcojjw; 2X : 2ax ; S2X lit ilX

:notuorks...... : OX ; 59X ; 28X sx 8X
,'KOfiEflAKfi. . . . . . . . . . . : IX i 46X 32X 12X 8X

.OMW&
: OUS'E'JSK'S...... 3X sax 26X AX 8X

OX 69X 25X 7X OX

: k e i t h e r . . . . . . . . . . . . : 2X A3X 37X 10X 8X



W06ASLY SIGN A PETITION TO PUT T>C ISSUE Of TORT REFORM ON THE BALLOT

IDEHOGRAPHICS !
1 •

SIGJFETN

• 1 
1 l UNSLRE WOULD WCULDMF

, ■ 1 •

: total.........:
1

lOt 74t 16%

[LOCATION :

[RURAL........ ; St 78% 14%

[CENTRAL.......[ 8t 77t 16%

[STKCNTR-...... [ ISA 65% 17%

[ANCHRAGE...... [ 81 76% 17%

iSTKEAST....... [ 14t 71% 15%

[REGISTER

[DEMOCRAT...... [ 12% 71t 17%

[REPUSCAf....... 7t 78t 15%

[LIBRTARN...... [ Ot 71% 29%

[NON-PART....... lit 77% 12%

[NOTREGIS....... Ut 51% 36%

[SEX :

[MALE.......... 8t 74t 18%

[FEMALE........ 12% 74t 14%

[AGE

[ 1S-24YRS O'- AG;.[ St 65% 26%

[25-40........ : 9S 72% 20%

[41-55............: 12% 77% 11%

[56+ YRS........ lit sot 8%

[INCOME

:n-r.............. : 8t 76t 17%

[70J2000G INCOME.[ 16% 61% 24%
[J2G.ooo-i40.og:.; 12% 71t 17%

[J40.0CC-J6G.0C:.[ 6t Sit 14%

:i60.ooOt........ ; 9t 80% 11%

1UORXTOR ;
[FEDERAL.......[ 12% 72% 16%

[STATE........ [ 16% 72% 12%

[LOCAL.........: lit 69% 20%

[PRIVATE....... ! 7* 76% 17%

NOTUORKG...... !
" 1 ‘ m

12% 74% 14%

TIICIHAK [ 
UNDER1YR IN AX..! Ct 56% 44%
1-4 YRS....... [ 12% 75% 13%
5-9 YRS....... [ 8t 69% 23%
I0-14YRS........ : lit 68% 20%

1S+ YRS....... : 10% 78% 12%
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PROBABLY SIGN A PETITION TO PUT TK ISSUE OF TORT REFORM ON TP€ BALLOT

!DEMOGRAPHICS ! 
• 1

SIGtRTN

! ! INSURE WOULD UCULDNOT

! TOTAL........I IK 74* 16*

IKUBUORX !
I DEGREE UTCOLLAR.! 9* 76* 16*

inonogreeutcollar: I K 77* 13*

!SKILLED BLCOLLARi IK 71* 19*

inonsklldslcojlar: 3* 64* 28*

INOTUORKG...... ! 15* 68* 17*

IHONEflAKR......i 11* 77* 12*

lOWWWG

iowbusns...... : 8* 78* 14*

! MANAGE........! 7* 87* 6*

!NEITHER........ 11* 72* 18*
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VOTE FOR OR AGAINST TORT REFORfl IF IT IS ON TTC BALLOT

IOEBOGRAPHICS 1
l •

BALLOT

1 «' 
l 1 
• 1 
I

UNSURE VOTE FOR VOTE AGAINST

I 1
: t o t a l . . . . . . . . . . . . . :
1

19* 65* 15*

ILOCATION :

! RURAL........ ! 16* 76* &*
! CENTRAL.......: 23* 66* 11*

ISTHCNTR.......J 15* 64* 21*

IANCXRAGE......! 19* 63* 17*

ISTKEAST.......! 22* 66* 12*

:REGISTER :

I DEMOCRAT......: 22* 61* 17*

IREPIECAN...... : 13* 71* 12*

: l ib r t a r n . . . . . . . . . : 18* 42* 40*

1 NON-PART....... 19* 67* 15*

: k o tr e g : s . . . . . . . . . . . 21* 61* 18*

: s a  :
1 HALE......... : 16* 68* 16*

IFEflALE....... I 22* 63* 15*

i

;A£c

I18-24YR5 Or AGE.i 15* . -59* 26*

I2S-A0........ : 17* 64* 19*

: 41-55........ ! - 23* 67* 10*

156* YRS.......I 22* 71* 6*

: in c c t€
IN-R........... ! 24* 69* 7*

: t o s 20cc:  in c o m e . ; 26* 52* 22*

: j 2 0 ,oog- « 4 o . oo: . : 19* 66* 15*

.'s a c . coc- u c . oco . ; 15* 69* 16*

: s6 S .oqo+. . . . . . . . . ; 19* 70* 11*

.

iUORKFCR 1

[FEDERAL.......! 19* 64* 16*

: s t a t e . . . . . . . . . . . . . : 21* 65* 14*

; l o c a l . . . . . . . . . . . . . ; 21* 65* 15*

'PRIVATE.......; 17* 66* 16*

NOTWORKG......: 22* 65* 14*

n o w :
UNOER1YR IN AT...: 16* 56* 28*

1-4 YRS.......: 19* 65* 16*

5-9 YRS.......: 244 56* 19*

10-UYRS......: 20* 65* 15*

15+ YRS.......: 17* 70* 13*



VOTE FOR OR AGAINST TORT REFORM IF IT IS ON TVE BAU.0T

:du)06raphics : m llot

UNSURE : VOTE FOR ! VOTE AGAINST
i 1 1 iii i • - i i i,i
ITOTAL..............! 19* ! 655 ! IS*

I— —,. , ...... . ■...... !■■■■■■.............. . ■■■■■■■■■............  —...
IKDCWRX ; ; ;
: DEGREE UTCOLLAR.I 195 ! 67t | U5

:nonosreeutccllar: 215 : 635 ! i6»

ISKILLED BLCOLLARI 115 I 765 ! IK

INONSKilDBlCOLLARI 19t 575 ! 245

INOTUORKG...... I 275 ! 605 ! 125

iHOfaws...... ; m  : «5  j 135

lOWWiAS ;

;c.\:.sx;...... : 175 ; 705 ; u;

•MANAGE  I 65 I 855 : 95

! NEITHER....... I 215 '■ 635 I 155

c
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CHANS' JOINT AND SEVERAL LIABILITY UU SO THAT DEFENDANTS CK.Y PAY THEIR SHARE

: 0 E « m BN.TS PAYSHARE

1 1 
• t

UNSURE : VERY ACCEPTABLE ISOJSMAT ACCEPTABLE
1
t

NOT TOO ACCEPTABLE !
1
1

NOT AT AL. 

ACCEPTABLE

: total............. : 51 451 ; 36i 7i : 81

ilocation

IRURA.............. : M 411

1
1

: 39i 6i : 61

! CENTRAL.......... : 31 421 : 4u ; 61 81

ISTHCNTR........... 61 571 : 26i 31 81

: ANCHRAGE......... ’ i X 421 : 38i ; 81 91

ISTKEAST.......... I X 461 : 36i : 81 • 51

iREGISTER

IDEROCRAT.......... 71 421 3Ji : 81 101

IREPUSCAN......... 521 371 41 71
LIERTARI.......... r»i

511 491 : oi : 01
.NOfr-PART.......... s; 401 391 : 81 71

:n:tse5 I:......... 61 C*U 291 : 61 91

:sec

IPALE................ 41 451 361 71 91

:fe.iale............. 51 451 371 71 71

AGE

!I8-24YRS 0: AGE.. 21 391 411 ; 111 61

:25r40........... 51 401 401 : 7i : 81

........... I X 511 311 61 101

• 5s- YRS.......... 81 491 341 : 51 51

.INCOflE

IN-R.............. 141 381 301 101 71

••0J2000C INCOTZ. 51 471 291 : 61 •31

: i2:.oco-$c.o::. 41 451 411 ; 71 41

:jlo.c::-$6:.ccc.. 41 521 331 ; 41 51

iuc.go:-?......... I X 361 401 91 121

;uof8(FCR ; 

:-ED£RA_.......... . 21 371 ; 391 131 81 :

: state.............. 51 401 381 9i : 91

:loca. ............. : oi : 341 451 : 71 141 :

PRIVATE...........: 31 451 361 71 71 :

NOTUOfirCG......... : 101 471 ; 321 4i : 71

TIffEINAK

UWER’YR IN AN..: 01 431 : 441 01 131

1-4 YRS.......... 41 401 : 431 si : 51

5-? YRS............ 41 341 ; 411 i 71 ; 131 :

IO-HYRS....... 4i : 461 391 : 51 6i :

IS- YRS.......... : s i : 501 : 311 71 71

OITTMK RESEARCH CORPORATION AUGUST 1967



r WWBWHmb-- • .•-:-■•? ■-' ' v'?' •■ '

CHAWE JOINT WO SEVERAL LIABILITY LAM SO THAT DEFBCWfTS 0M.Y PAY TKlft S ^ ?

DEflOGRABHICS PAYSHARE

• 1 
A 1

UNSURE I VERY ACCEPTABLE ISOSEUHAT ACCEPTABLE \ NOT
• 1 
1 1

TC3 ACCEPTABLE ' NOT AT ALL 

ACCEPTABLE

•TOTAL.........! I X : x i x : 36v ; ?v : 8V

.'KIKXJOtt 1
1 i i

• i

!DEGREE UTCOLLAR.! 7 X : x 7 x : cov : AV 12V
! NONOGREEL’TCC.LAS 1 I X : 39* : 39v : 11V 7V

!SKILLED BLCOLLAR' \X : 5« : 33V ! 5V ! 2V

•NONSKLLDSLCOLLAR! X X 39V : 36V : 10V ! 12V

1N3TU0RK5...... ! : i x L T X 29V 2V 9V

‘•HCflflAKR......... 8V x n 33V : SV 6V

.OUNTUMG

lOUNB'JS*.':...... ! 2V 53V 33V 5V 6V

'flANASE........: I X 53V 36V : 3V 6V

! NEITHER........... ' A A2V 37V 7V 8V

c

L
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REQUIRE SLIDIH5 FEE FOR IKJUED PERSON'S LAWYER INSTEAD OF CONTINGENCY SYSTEM

!DEMOGRAPHICS !
I

SLID6FEE

• • 

1

UNSURE ! VERY ACCEPTABLE
1
1

SOMEWHAT ACCEPTABLE 1 NOT TOO ACCEPTABLE
1

: not a; all

! ACCEPTABLE

:total.........1
J !

64 1 454 314 : 84 ! 114

LOCATION ! 

! RURAL.........! 84

1
i •

! 494 274

1

: 104

1
1

! 64

! CENTRAL....... : 5* 1 334 614 : 64 ! 164

!STHCNTR_...... I 12* 1 374 284 : 34 1 194

;anchrage...... : 4* 464 304 ! 104 104

1STHEAST....... : 5* 1 644 364 1 104 I 54

;REGISTER

!DEMOCRAT....... 84 394 304 : 104 134

iPiPUSCAA....... 5* I 464 314 84 : 104

I.IBRTARN....... 94 : 2C4 624 04 2;.

;ng?t-par7.... ; 54 454 314 94 114

: NOTREGIS...... : 64 464 364 1 34 104

:s0c
IrlALE.......... 64 1 624 314 74 164 ;

; female........: 64 1 444 324 94 94 :

:age ;

:i£-2ayrs of age.: 54 1 304 ~ 624 134 ;i4 :

:2s-ac...... : - 64 ! 464 314 84 94 ;

141*55.........: 74 1 444 304 74 134

156- YRS........ 64 404 294 84 174

lINCOff :

1N-R. . . . . . . . : 114

I
354 334 34 184 :

:toj2COo: income.: 114 614 224 124 154 :

ij23.30G-k c .oc:.; 44 I 634 354 94 84

:$4C.GG3-I63.C0:.; 54 : 664 324 54 164 :
1J63.003t. . . . . 54 : 664 324 84 104 :

.UORXFOR 1 

1FE0ERA........i 44 384 354 124 104

: state...... : 24 504 334 74 84 ;
1L0CA....... ! 54 684 284 74 124 :
: PRIVATE..... 1 64 634 314 74 124 :
INOTHORKG...... 1 84 614 304 94 124 ;

:t i o u k  

:unoeriyr in a*;..: 04

1

: 314 564 164 04

;i-t yrs.......; 64 394 364 134 84

:5-9 YRS........ 64 684 294 64 114

I10-16YRS...... : 64 I 634 364 54 124

:i54 yrs....... : 74 I 634 284 84 134

DITTHAN RESEARCH CORPORATION AUGUST 1987



REQUIRE SLIDING FEE FOR INJURED PERSON'S LMER INSTEAD OF CONTINGENCY SYSTEM

!DEM6«A?KICS ! SLIOGFEE

1

1
UNSURE VERY ACCEPTABLE SO-EUHAT ACCEPTABLE MOT TOG ACCEPTABLE I

|1
NOT AT ALL 

ACCEPTABLE

: total.........: 6! 431 Jit si : 111

l A i n m  ; 

!DEGREE UTCOLLAR.I 8i 481

1
241

ii
si : 151

inonosreeutccllar: 31 n x 351 i2i ; 91

:SKILLED 6LCOLLAR; 71 iO X 291 ; 6i : 9!

inonsklldblccllar; 6A i t x 381 4i ; 141

INOTUORKS...... : n 431 271 ; i2i : 101

IHOflEflAKR......: 8! 39\ 321 71 131

lOUWANAG i

:oun3usks...... ; 41 471

1
34! :

1
4i : 111

: MANAGE........I G1 70! 2i! ; 3! 61

:neither. . . . . : A 401 321 : ioi ; 121

c



REDUCE AMOUNT OF DAWK AWARDED BY SUBTRACTING COffEXSATION ALREADY RECEIVED

!DEH0GRABH1CS 1
I •

REDC4INS

1
l i 
1 • UNSURE FAVOR OPPOSE

I "■

I TOTAL........ !
i

71 731 201

iLocAncN :

! RURAL........ ! 1 61 611 221

: CENTRAL.......: 51 771 191

ISTHCNTR.......1 111 691 191

:anchrase...... ; 51 761 191

! STHEAST.......! 51 691 251

l *  " --

'iRESise ;

: DEMOCRAT......I 81 731 191

IREPU3CAN....... 91 781 141

ILIBETARN...... 01 601 401

1 NON-PART....... 71 701 231

INOTREGIS......;
i

31 721 241

i 1
:sex :

IMALE......... : 51 751 201

I FEMALE....... : 91 711 201

: a k

I18-24YRS Or AGE.: 71 751 181

125-40........ : 71 711 221

141-55........ : 71 721 201

I5<n YRS....... : 81 751 171

; i N a r e  :
!  A r - R . . . . . . . . . . . . . . . . . : 131 621 251

:TCJ20Co0 INCOME.I 81 651 271

: i 20. o o o - j i o . o o : . : 51 781 171

:j4G.ooo-56c,coo.; 61 751 191

:j6G.ooot...... : 101 711 201

IUORXFOR

IFEDERA........: 01 711 291

STATE........ : 71 801 121

LOCAL........ : 121 631 251

1 PRIVATE.......: 81 741 181

NOTUORXG...... : 61 711 231

TIfdNAK

UNDER1YR IN A N . . ; 161 541 311

1-i YRS....... : 71 711 221

5-9 YRS....... : 51 701 241

10-UYRS....... 41 761 201

15* YRS.......: 91 741 181
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REDUCE MOUNT OF OAflAGE AIWKD BY SUBTRACTING CtffEXSATION ALREADY RECEIVED

!DEMOGRAPHICS
1

REDCiUtS

I
l
1
1

UNSURE FAVOR OPPOSE

1 TOTAL........
I

7t 73t 20t

IKlttUOft

1 DEGREE UTCOLLAR. lOt 72t ISt

INONDGREEWTCOLlAR 7t 75t ISt

!SKILLED BLCOLLAR Bt 73t 19t

INONSKLLDSLCOLIAR At 68t 2St

1N0TU0RX6...... Ot Sit

67t

19t

25tHOfiEflAXR...... St

OUMWiAfi
0UN3USNS...... St 7At ISt

NANASt....... 6t 82t 12t

NEITHER....... 7t 71t 22t

c

e
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LIMIT OF 1250,000 Oh' WHAT C01D BE AWARDED IN ADDITION TO ECONOMIC DAWKS

I DEMOGRAPHICS 1 LMITPNS

: ; unsure : favor : oppose

I ' ■ - '    ...... L  J ■ ■ ..... 1 ■ - 1 I .......
ITOTAL......... I 81 ! 641 ! 241

;location : ; ;

IRURAL.........: 41 : 671 : 241

: CENTRAL....... : 81 i 781 : 141

ISTHCNTR........: 111 : 651 1 241

.‘ANCWAGE.......I 61 ! 671 I 271

ISTHEAST....... I 81 I 68?; ; 241

:f£SISTER . ; I

1 DEMOCRAT : 101 651 251

IREPUSCAN  71 : 741 I 201

ILIBRTARK : 01 ' 4 0 1  . 6 0 1

:NON-PA"  81 ' 6 9 1  ; 231

INOTREGIS ; 61 , 6 5 1  . 2 9 1

:n  ; :
IMALE.........  61 : 661 281

: FEMALE ; 101 ; 701 i 201

.AK :
15-24YRS Or A5E. ■ 01 671 I 331

125-40.......... ; 71 641 : 281

141-55......... 1 101 1 691 1 201

156* YRS........! 101 i 781 ! 121

:iNcot ; :

1N-R.............: 171 : 481 : 351

:T0J2O0GC INCOME.: 81 : 701 . 2 2 1

ooo-i4c.oo:.; 71 , 68i : 251
:j4c.oo:-j6c,cc:.: 111 69i : 201
:i6C.00Gr........ ; 41 ; 711 : 251

■ 1 - 11 ‘  - 1 ■ - - - - -    ■ - '  1 - 111 1 ■ ■ 1

iUORKFOR I

IFEDERAL ! 41 ; 571 I 391

ISTATE i 51 I 631 1 33%

I LOCAL ; 91 ; 661 : 241

:private : si 69i ; 231
; NOTUORXG : ^  731 ; 181

:timeiwk : ; :

1UN0ER1YF IN AX..! 01 . 561 I 441

::-4 yrs : 3i ; 661 ; 311
:s-? YR5 : si : 651 : 271
:ic-uyrs : 6i : 68i : 251
:i5* yrs : 101 : 701 : 201

OITTMAN RESEARCH CORPORATION AUGUST 1987



L1IUT OF 1250,000 ON UHAT COULD BE m m  IN AOOITION TO ECONOfllC OAAASES

DEBOSRAPHICS *. LMITPNS

UNSW: ! FAVOR ! OPPOSE

TOTAL I M  ! 68* ! 2 A*

UWOK ! ; !
DE6REE WTCOLLAR.! 8* 68* | 2A*
NCttSREEVTCOLLAR! 6* \ 67* ! 27*
SKILLED BLCCj LA.®; 6* ! 7J* ! 20*
NONSQlDELCOLAfi! 10% I 55* ! 35%
notujrkg.......: s* : 73% : 22%
HOHEMKr,. . . . . . . . . I 12* I 74* \ 15*

nmiiiir
0HN5U5N;  4* 81* 15*
ANA8E  3* 61* ; 36*

KEITHS  9* . 6 6 *  1 25*



LIABILITY INSURANCE PREMIUMS INCREASING TOO MUCH DUE TO EXCESSIVE AI4ARDS

!DEMOGRAPHICS i
l i

PREMIUMS

1 1
1

ori

: are : ARE NOT

: total..................: M ; 8ii ; i n

;LOCATION : ii ii
: RURAL..................: 141 : 76i : ioi
: CENTRAL.............. ; 61 : s b : i4i
1STHCNTRL............ . 71 : 85i : si
1ANCKRAGE.............: ix : a n ; i2i
: STHEAST.............. ;
t

n : 8u ; i2i

: REGISTER ;

[democrat............ : IB 751 141
jrepubcan............ ; 61 881 71
ILIBRTARN............ 311 : 511 181
;non-part.............. 61 : 831 : n
•■NOTREGIS.............. IB : 69i 211

M
s 

i
■ M 8!

•
791 131

! FEMALE................I
i

81 821 : 101

:ase
I

US-24 YRS 0r AGE.. 91 761 161
125-AC................... 91 771 : 141
I41-S5..................: 61 831 - : 111
:s6+ yrs.............. : 81 891 : 21

UNCOfE 1
:n-r..................... : 81 791 141
;toj2docc income.: 131 : 76i : 121
U20.0OC~14C.00:.' 61 821 121
1140.000-160.000.: 101 841 '■ 61
I16C.OO&T............' 51 801 151

limFOR 1

:federal.............. : 6i : 861 71
: state..................; i7i : 711 : 121
! LOCAL..................I 71 ; 831 : 111
'PRIVATE.............. : 61 i 811 141
INOTUORKc............ I ioi : 811 : 91

TIfEINAA 1
IUN0ER1YR IN AX..I oi : 851 : 151
li-u YRS..............: 4i : 861 : 101
!5-9 YRS................ 9i : 771 14!
I10-1AYRS............ ; h i  ; 771 : 121
:i5t yrs.............. ; si : 821 : 101

DITTMAN RESEARCH CORPORATION AUGUST 19S7



LIABILITY INSURANCE PKfllURS INCREASING TOO flUCH DUE TO EXCESSIVE AUAttS

IDEflOGRARHICS
1

p®uuns

1l UNSURE ARE ARE NOT

! TOTAL. . . . . .
I

84 814 114

IKIKUGRK
! DEGREE UTCOLLAR. 94 754 164
;N0N06R£EWTC0LLAR 64 854 94
!SKILLED BLCOilAR 54 904 54
INONSKLLDBLCOLLAR 104 664 244
INOTUORKG.... 74 834

794
104
94IHOfEflAKR.... 114

;o n u n a 6
lOUKSUSNS.... 44 834 134
flANAGE. . . . . . 64 884 64
NEITHER..... 94 804 : 114

DITTHAN RESEARCH COfiPOflATIOK AUGUST 1987



PERSONALLY HAD AN INCREASE IN YOUR LIABILITY INSURANCE PREMIUM

I DEMOGRAPHICS ! YOURLINS

UNSURE : YES : NO

TOTAL ' 61 ! 551 I 391

I LOCATION ! : |
IRURAL............... ! 61 ! 351 ! 591
! CENTRAL.............! 31 ! 591 ! 381
'STHCNTRL........... \ i l l  ! 621 ! 261
IANCHRAGE........... I 71 ! 551 i 381
! STHEAST.............: 31 ! 561 : All

:REGISTER !
: DEMOCRAT  61 i 501 , 44!
I.REPUECAA ; 41 : 601 : 36!
LIBRTARIi   91 601 I 311
■ NON-PART  71 I 551 ; 381
:notregis : is i ; 491 : 36i

:S£X : :
:male.........  8i : 58i : 341
: female : si ; 511 : aai

;AG£ :
1S-24YR: Cr AGE.. 71 ; 271 J 66!

I25-4C............... I 61 ; 51! ! 43!
: 4i-55 : 7i 7B : 231
!5o+ YRS.............: 61 : 581 1 361

: income :
:n-r..................... ; si : 551 : 38i

"0120CCC INCOME.: IB : 441 : 44!

:i20.00-:-l4C.00C.! 3! ; 521 ; 45!

llAC.OCC-loC.COO.: 81 : 631 i 291

:i60.00Dr......; 51 i 591 ! 361

iUORKFOR ! ;

1FEDERA. : 6! :7! ! 37!
I STATE I 01 : 62! 381
1LCCA................ i H I ; 491 ; 401
: private................: si : 551 : 391
INOTUORKG ; 91 531 I 391

.TioiAK : : :
IUNDER1YR IN AK..1 01 I A ll [ 591
; i-4 yrs : si : 441 : asi
15-9 YRS : 41 ; 581 ! 38!
ao-iAYRS ; 4! : 511 ; asi
: 15+ yrs : si : 581 : 341



PERSONALLY HAD AM INCREASE IN YOUR LIABILITY INSURANCE PREMIA

IDEJ106RAPHICS ! YOURLIKS

1 •' " 111 
1 1 
1 1 UNSURE YES NO

! TOTAL............! 6t 5St 39t

IKIKWW i

I DEGREE UTCOLLAR.! St 62t J3t

inonogreevtcollar: At 59t 37t

:SKILLED BLCOLLAR: 8t tot 32%

!nonsil. :;.::.lAR, :ot 26t 63t

INOTUORKG......... I li t 59t 30%

IHOttflAKR......... : 7t sot A3t

lOUWANAS I

:ou« usns.......... At 70% 26%

IHANAGE............. 6t 66t 28t

1 NEITHER.......... 1 7t ; sot A3t

OUTRAN RESEARCH CCRPORATIOK AUGUST 1987



6IVEN l*UT YOU KNOU ABOUT BOTH SIDES, WOULD YTXI FAVOR OR OPPOSE TORT REFORfl

[DEflOGRAPHICS ! FAVCPPOS
; ;---------------------------------------------
: : unsure : favor : oppose

! TOTAL......... ! 5* ! 81* \ 13*
I " i .... ii • j ■ i ■ . i i '• 11
:l o c a t io n  : : :

1RURAL......... : 0* : 88* I 12*

[CENTRAL [ 5* 84* [ 11*

:sthcntil.......... : io* : ?a* : 17*
[ANCHRAGE [ 5* i 31* [ U*

[STHEAST [ 7* ! S3* [ 10*

[RESISTER [ [ ;

[DEHOCRAT.......[ 6* 76* . 18*

[REPUBCAN.......[ 2* [ 8 6 *  [ 12*

[LIBRTARN.......[ C* ! 69* 31*

iNON-PART....... i 8* i 81* 11*

INOTREGIS : 3* : 82* : IS*

:sex  : ; ;

[HALE.......... ; 5* : 83* : 13*

FEMALE  6* [ 80* i ltt

[AGE [ [

.18-24YRS O' AGE.! 6* ; 76* _ i 18*

[25-40......... [ 3* [ 8 0 *  [ 1 6 *

[41-55......... ! -7* 82* [ 11*

[56+ YRS........i 9* 84* [ 8*

; incone : :

:n-r : u» : 75* : 11*
:toi20oc: income.: 11* [ 6 7 *  22*
:820.000-140.OlE.; 3* . 8 5 *  . 1 2 *

:UG.CGO-J6G.COC.[ 4* ! 84* ; 13*

[160.000+ ; 4* [ 8 4 *  11*

iUORXFOR

[FEDERAL [ 4* [ 8 9 *  i 7*

[STATE : 7* [ 8 0 *  : 14*

[LOCAL ; 2* [ 8 5 *  . 13*

[PRIVATE I 4* [ 79* [ 17*

[NOTUORKG [ 9* [ 8 1 *  ; 10*

:niEiNAK : : :
[UNDER1YR IN AK..[ 0* [ 87* [ 13*

[1-4 YRS [ 2* [ 8 4 *  13*

[5-9 YRS [ 4* [ 80* 16*

[10-14YRS........  8* [ 79* ; 14*

[15+ yrs : 6* : si* ; 12*

DITOAN RESEARCH CORPORATION AUGUST 1987



GIVEN WAT YOU KNOU ABOUT BOTH SIDES. UOLLD YOU FAVOR OR OPPOSE TORT REFORM

DEMOGRAPHICS FAVOPPOS

UNSURE FAVOR : OPPOSE

TOTAL............. St Sit lJt

KUOOR
DEGREE UTCOUJW. a 8At 12t
M0ND6REEVTC0L1AR St Sit 15t
SKILLED BLC01AR St 91t 5t
NONSWiDeLCOilAP 2t Wt Jtt
NOTUORXS.......... lit sot 7t
HOfBWKR,, 7t Sit lot

OkNUMAG
0UN8USNS.......... It sst lit
HANASE.............. Jt 85t 12t
NEITtER............: 7t 79t Ut

C

I
V.

DITTflAN RESEARCH CORPORATION AUGUST 19S<





p p c i  I
NATIONAL INSURANCE‘S ------
CONSUMER ORGANIZATION

In surance  In d u s t ry  P r o f i t a b i l i t y

N a t io n w id e ,  p ro p e r ty / c a s u a lty  in su ran ce  in d u s t ry  

p r o f i t a b i l i t y  h i t  a r e c o rd  h igh  in  1986, and another r e c o rd  

h igh  in  1987. In  f a c t ,  in  1987 the  in d u s t ry  s e t  a t  l e a s t  

fo u r  a l l - t i m e  p r o f i t a b i l i t y  r e c o rd s :

* H igh es t  net p r o f i t ,  $13.7 b i l l i o n  (See  Attachment I ) ;

* H igh e s t  o p e ra t in g  p r o f i t ,  $13.7 b i l l i o n  (See  Chart I ) ;

* H igh e s t  y ea r -en d  s u rp lu s ,  $98 b i l l i o n  (See  Chart I I ) ;

* H igh es t  premiums w r i t t e n ,  $192 b i l l i o n  (See  Chart I I I ) .



P-C Insurers 
Report Dramatic 
Income Gains

By Susan N a r o d
The propcrty-casualty insurance 

industry recorded a dramatic im­
provement in operating income in 
1987.

Insurers reported pre-tax operating

Pre-Tax Operating 
Income More Than 
Doubled In 1987

income of S I 3.7 billion last year, ac­
cording to preliminary data compiled 
by A.M. Best Co. This contrasted 
sharply with operating earnings of 
S5.4 billion in 1986 and operating 
losses of $4.0 billion and S5.6 billion 
in 1984 and 1985, respectively.

“The improvement in profitability 
reflected basic economics—revenues 
increased faster than claim costs," 
said Dr. Scan Mooney, economist 
and senior vice president of the In­
surance Information Institute.

In 1987, revenues earned from 
premiums rose 13.3 percent, while 
claims costs increased at a slower 
rate of 8.6 percent. As a result, the 
underwriting loss declined from 

Cotit'd on Page 39

P-C Insurers Report 
Dramatic Income Gains
Coal'dfrom Page 1
X 15.9 billion in 1986 to $9.8 billion 
in 1987.

In addition to underwriting results, 
investment income, interest and divi­
dends earned from assets in 1987 in­
creased 7.3 percent to $23.5 billion.

Net written premiums rose 8.7 
percent in 1987 —less than half the 
22 percent increases reported for 
1985 and 1986.

The stock market plunge on Oct. 
19 didn’t result in large realized 
losses for the p-c industry in 1987 
because realized capital gains or 
losses arc reported only when a stock 
is sold, according to Dr. Mooney.

“Most insurance companies hold 
stocks for a long time and probably 
didn’t sell a large proportion of their 
portfolio in a weak market," said Dr. 
Mooney.

Sales can result in realized capital 
gains as long as the selling price is 
above the purchase price, he noted, 
adding that many stocks were pur­
chased by insurance companies years 
ago.

Moreover, realized capital gains or 
losses also occur when bonds are 
sold. Bonds generally constitute the 
major portion of an insurance com­
pany’s portfolio anti have contributed 
to capital gains in the past few years.

Unrealized capital losses of S6.0 
billion were reported for the industry 
in 1987. Since stocks on the balance 
sheet were reported at market value, 
the drop in the stock market is 
recorded as an unrealized capital 
loss.

Figures on capital values arc pre­

liminary estimates. No actual data 
have been reported for the fourth 
quarter of 1987, when the stock mar­
ket plunged.

The unrealized loss was the major 
factor explaining the small growth in 
policyholder surplus for the industry 
in 1987.

Despite $13.7 billion reported for 
net income after taxes, policyholder 
surplus increased by only $3.9 bil­
lion, from $93.6 billion at the end of

Investment Income 
Grew 7.3 Percent 
To $23.5 Billion

1986 to £97.5 billion at the end of 
1987.

There is nothing disastrous on the 
p-c financial horizon at the moment, 
although “there are some clouds," 
observed Dr. Mooney.

The negative signs, according to 
Dr. Mooney, include stock market 
weakness, pressure on claims from 
auto accidents, higher medical care 
costs and increased litigation, in ad­
dition to rising competition.

Dr. Mooney expects 1988 to cul­
minate with claims growing faster 
than premium growth, with the result 
that net income will probably deteri­
orate.

Nevertheless, Dr. Mooney said 
that, “it's a general feeling that the in­
dustry is going through a fairly stable 
period, so that 1989 will probably 
look the same as 1988." □

NATIONAL UNDERWRITER/

J A N U A R Y  II, 1988
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Source: Best's Insurance Management Reports; Insurance Information
Institute, Insurance Services Office.
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Institute; Insurance Services Office.



Source: Best's Insurance Management Reports; Insurance Information
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Note on th e  P ro p e r ty / C a su a lty  I n d u s t r y 's  Record $13.7 B i l l i o n  

P r o f i t  in  1987

The p r o p e r t y / c a s u a l t y  in su ran ce  in d u s t r y  earned  a r e c o rd  n e t  

p r o f i t  o f  $13.7 b i l l i o n  in  1987,  a f t e r  h av in g  earned  a th e n -  

re c o rd  p r o f i t  o f  $12.7 b i l l i o n  in  1986.

The in d u s t r y  has em phasized, how ever, th a t  i t s  $12.7 b i l l i o n  

net p r o f i t  in  1986 i s  r e a l l y  not  as g r e a t  as  i t  a p p e a r s ,  s in c e  

o n ly  $5.4 b i l l i o n  o f  th a t  p r o f i t ,  o r  44%, i s  o p e r a t in g  p r o f i t  —  

p r o f i t  from i t s  in su ran ce  o p e r a t io n s .  The b u lk  o f  i t s  p r o f i t ,  

th e  in d u s t r y  has s t r e s s e d ,  came from r e a l i z e d  g a in s  —  s a l e s  o f  

s tock  in  an u n u s u a l ly  i n f l a t e d  s tock  m arket. See In su ran ce  

In fo rm a t io n  I n s t i t u t e ,  The E xecu t iv e  L e t t e r ,  "E a rn in gs  Im prove,  

But A s s e t  S a le s  Remain P r im ary  Income S o u rc e , "  March 23, 1987.

The in d u s t r y  p o in te d  ou t th a t  i t s  c a p i t a l  g a in s  were  

e x t r a o r d i n a r i l y  h igh  in  1986, and t h a t  th o se  h igh  c a p i t a l  g a in s  

cou ld  not be expected  to  con t in ue .

In  1987 those  h igh  c a p i t a l  g a in s  d id  not co n t in u e ,  y e t  the  

in d u s t ry  made more money than i t  e v e r  had b e fo r e  —  $13.7  

b i l l i o n .  That $13.7 b i l l i o n  c o n s is t e d  e n t i r e l y  o f  o p e r a t in g  

p r o f i t  —  p r o f i t  from in su ran ce  o p e ra t io n s  —  up 154% from  i t s  

$5.4 b i l l i o n  o p e ra t in g  p r o f i t  i n  1986.  I f  the  s tock  m arket had  

not c ra sh ed  in  O c tobe r ,  i t s  n e t  p r o f i t  wou ld  have been even  

h ig h e r .



•PUBLIC CITIZEN- A

THE IMPACT OF TORT 
CHANGES ON 

INSURANCE RATES
‘It is clearly impossible to say that i f  you adopt a certain 
tort reform, you will get 'X'reductions in premiums."

— Franklin W. Nutter, 3/86 
President, Alliance o f American Insurers

In early 1986 the insurance industry launched a multi­
million dollar m H ia campaign proclaiming a “lawsuit 
crisis." The cri* .ndustry representatives claimed, was 
driving up insurance rates and forcing the cancellation of 
coverage. To solve the problem, the industry called upon 
lawmakers to make radical changes in the civil justice 
system.

But when asked by consumer advocates, legislators, and 
insurance commissioners, whether their proposals to 
limit victims' compensation will bring down insurance 
rates or ease availability, insurance industry executives 
reply that it’s impossible to say.

In December 1986, the National Insurance Consumer 
Organization (NICO) released documents prepared 
by State Farm Fire and Casualty Company, Great 
American West, and the Insurance Services Office, 
which demonstrate that limiting tort laws would have 
little or no effect on rates. State Farm told the Kansas In­
surance Department that restricting joint and several 
liability and limiting punitive damages would have no 
impact, while capping damages for pain and suffering 
would reduce rates by no more than one percent.

The Florida Experience
The best evidence of the negligible impact of tort changes 
on insurance rates has been provided by two of the 
leading liability insurers in the country.

In the summer of 1986, the Florida legislature enacted 
several restrictions limiting compensation to injured vic­
tims. These restrictions included: restricting joint and 
several liability (the liability of more than one wrongdoer 
causing the same harm), capping compensation for non­
economic damages, such as disfigurement and sterility, 
and limiting punitive damages.

In August, the Aetna Life & Casualty Company and the 
St. Paul Company filed documents with the Florida in­
surance commission concluding that these limitations on 
victims’ rights will have no effect on insurance rates.

More recently in Florida, over 100 companies have told 
the Florida Insurance Department that the tort limits 
passed by the legislature will reduce liability premiums 
by an average of only one percent

At the same time, insurers in Florida are increasing 
medical malpractice premiums by 25 to 35 percent.

Similar Actions in Other States
Not surprisingly, the experience of other states which 
pass* . restrictions on compensation in 1986 has been 
similar to Florida's. For example:

•  After the Washington state legislature approved a 
cap on non-economic damages, insurers sought 
substantial but unjustified rate increases. They 
were rejected by the insurance commission.

•  After Colorado enacted a $250,000 cap on non­
economic damages as well as other "reforms," the 
Hartford Insurance Company announced it would 
start cancelling current malpractice policies in 
1987. This led Republican legislators to charge that 
“the insurance industry deceived the legislature 
when it pushed the reforms as dealing with the 
liability crisis."

•  In Maryland, the state's major medical malpr§?tice 
insurer was granted a fifty percent rate increase 
only months after successfully lobbying for a 
$350,000 cap on non-economic damages.

The Ontario Experience
Most tort changes the industry is seeking in the U.S. 
—including caps, restrictions on punitive damages, and 
the prohibition of contingency fees —are currently the 
law in Ontario, C anada Yet the insurance industry in 
Canada has raised some premiums by 400 percent or 
more, cancelled coverage in mid-term, and refused to pro­
vide coverage at any price in some cases.

Who Benefits?
Wrongdoers and insurance companies are the only 
beneficiaries of proposals to limit citizens' rights to 
use the courts. In no state are there either requirements 
or hard promises that any of the savings will go to in­
surance consumers.

The real way to lbwer rates and increase the availability 
of insurance is meaningful insurance reform —not cut­
backs in the rights of citizens under the civil justice 
system.

-215 Pennsylvania Avenue, S.E. * Washington, D.C. 20003 • (202) 546-4996
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x PUBLIC CITIZEN

WHAT PEOPLE ARE SAYING 
ABOUT LIABILITY 

INSURANCE AND VICTIMS’ 
RIGHTS

“We are witnessing a multi-million dollar advertising and 
public relations hoax — a fraud financed by the insurance 
industry seeking to enrich its already huge profits at the 
expense of innocent victims. Its chief beneficiaries are 
the perpetrators of harmful products, hazardous 
chemicals and dangerous conditions in the workplace 
and environment."

—Ralph Nader

On the Consumer Benefits of the Civil Justice 
System
“Civil justice is one of the great triumphs of the 
American system. It allows any person, regardless of 
their resources, to challenge the largest corporate or 
government power and receive compensation for wrong­
ful injuries. It force: wrongdoers to change their pro­
ducts and practices or risk further liability. It forces 
public disclosure of defective products and dangerous 
practices. The civil justice system must be preserved and 
the rights of consumers protected. The public interest 
demands no less."

—Joan Claybrook, President o f Public Citizen, before 
the Commerce, Transportation and Tourism Sub­
committee o f the House Committee on Energy and 
Commerce, 5/21/86

“Where product liability has had a notable im­
p ac t—where it has most significantly affected manage­
ment decision making —has been in the quality of the 
products themselves. Managers say products have be­
come safer, manufacturing procedures have been im­
proved, and labels and use instructions have become 
more explicit."

— Nathan Weber, author o f The Conference Board's 
1987 report, “Product Liability: Tne Corporate 
Response," based on a survey o f the risk managers 
o f 232 major corporations

On the “Lawsuit Crisis”
“The explosion in liability lawsuits is nothing but a 
myth.”

— Business Week, 4/21/86

Today as in 1976, the insurance industry blames the 
legal system for huge premiums. Their implausible claim 
is that judges and juries became generous in 1976, stingy 
for the next eight years and inexplicably generous again.”

— Robert Hunter, President, National Insurance Con­
sumer Organization, New York Times, 4/13/86

“Compare the estimated 528 to 535 billion spent in 
1985 on tort litigation to the 532 billion Americans 
spend on tobacco each year, or the 560 billion spent on 
alcohol products each year, or the 580 billion gross in­
come earned by doctors each year."

— Ralph Nader, before the Economic Stabiliza­
tion Subcommittee o f the House Committee on 
Banking Finance and Urban Affairs. 8/6/86

“Our studies do not support any claim of recently 
escalating jury awards."

“A number of highly publicized news articles quoting 
our statistics have grossly misstated them."

— Philip J. Hermann. Chairman of the Board, fury 
Verdict Research, before the Economic Stabiliza­
tion Subcommittee o f the House Committee on 
Banking Finance and Urban Affairs, &&86

“Not only is the evidence missing to indicate a significant 
national increase in filings above the increase in popula­
tion, but in a number of state courts, selected civil filings 
have decreased between the period 1981-1984."

“Changes in the number of these filings [tort, contract, 
real property rights and small claims] are not at­
tributable to an increase in the propensity of Americans 
to sue, but rather to an increase in the number of 
Americans."

“The existence of any litigation explosions has been 
cyclical, and there is no evidence to support the notion of 
a continuing nationwide increase in lawsuits in the state 
trial courts between 1981-1984."

— Robert Roper, Director, Court Statistics and Infor­
mation Management Project, National Center 
for State Courts, before the Economic Stabiliza­
tion Subcommittee o f the House Committee on 
Banking, Finance, and Urban Affairs, &&86

“Not surprisingly, a jury of peers tends to increase 
awards over time by no more than the rise in medical 
costs, general inflation and the value of ,'ost work. Recent 
changes in average jury aw ards and numbers of lawsuits 
filed mirror increases in average wages, medical costs, 
life expectancy and population growth."

— Dr. Mark Cooper, author o f the 1986 Consumer 
Federation o f America report, “Trends in Liabil­
ity Awards: Have Juries Run Wild?"

( o t t r )
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PUBLIC CITIZEN

REFORMING THE CIVIL 
JUSTICE SYSTEM

The insurance industry, the medical profession, product 
manufacturers and sellers, and municipalities are seeking 
legislation at the state and federal level that would 
drastically alter the civil justice system.

The proposals promoted by these industry and profes­
sional trade groups are cited as necessary to reign in a 
civil justice system that is allegedly “out of control."

These “tor* packages" generally include legislation that 
caps the amount of money an injured victim can recover 
from a guilty party, eliminates or severely limits a jury's 
ability to assess punitive damages against guilty defen­
dants, increases the burden of proof for injured victims, 
and restricts the long-standing doctrine of joint and 
several liability.

Industry-backed “Tort Packages" Do Nothing 
To Reform The Civil Justice System
Adoption of these “tort packages" will do nothing to im­
prove the efficiency of the civil justice system. Enacting 
the industries’ list of tort law changes will only ensure 
that innocent victims do not receive full compensation 
for their injuries and guilty parties escape justice.

Besides shortchanging the victims, the “tort packages" 
under consideration in many states would likely result in 
an increase in civil litigation rather than a decrease.

For instance, capping damages that guilty parties have to 
pay reduces a defendant’s incentives for out of court set­
tlements and will result in more cases on the court 
docket. Likewise, requiring higher standards of proof for 
victims will require the introduction of more evidence at 
trial and will result in more delay.

Finally, the industry-backed “tort packages” do nothing 
to address unjustified delays, which constitute the major 
inefficiency in the legal system. These delays are usually 
caused by defense lawyers who are paid by the hour and 
have a self-interest in prolonging litigation. According to 
the National Association of Independent Insurers, since 
1956 fees paid to defense attorneys have risen about 
three times as fast as the amount insurers have paid to 
injured victims.

Reforms To Make the Civil Justice System 
More Efficient
The following reforms can improve the efficiency of the 
civil justice system without limiting the rights of inno­
cent victims.

Create Alternative Dispute Resolution Mechanisms. 
Mechanisms should be established to mediate claims 
before court-appointed mediators. If cases can net be set­
tled through mediation, they can then be pursued within 
the civil court system. All cases not involving death, 
disfigurement, or permanent disability, in which dam­
ages do not exceed $15,000 could be settled through ar­
bitration panels established by the courts.

Establish Penalties for Frivolous Motions, Objections 
and Defenses.
Courts should be allowed to assess economic penalties 
against both the defendant and the plaintiff for filing 
frivolous claims, defenses or motions. Penalizing actions 
whose primary purpose is to delay proceedings would 
improve the efficiency of the civil justice system.

Prohibit Secrecy Agreements.
Defendants often settle cases only if the plaintiff agrees 
never to disclose information regarding a dangerous pro­
duct or practice. These secrecy agreements can lead to 
other unnecessary injuries by the same product or prac­
tice, and require plaintiffs' lawyers to continually re­
invent the wheel in future litigation.

Expand the Use of Offensive Collateral Estoppel.
Even when courts have already held a particular product 
to be defective, each plaintiff injured by that same pro­
duct must often re-prove that the product was deftwive, 
creating unnecessary delays and tying up the courts. Ex­
panding the use of collateral estoppel, that is. allowing 
the courts to accept the determination of previous find­
ings in cases involving the same product (such as the 
Daikon Shield), would improve the efficiency of the 
courts.

C.'eate Public Interest Trust Funds for Punitive Damage 
Awards.
Where punitive damages are awarded to a plaintiff, 
a percentage of the award should be contributed to a 
charitable fund organized to engage in research and ad­
vocacy to reduce or eliminate the type of risk which 
caused the plaintiffs injury.
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