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15 An Act relating to trade secrets.

The Department of Commerce and Economic Development has no 
; position on this bill.

Although the bill amends Title 45, which generally applies to 
•• the department, Section 50 does not contain a stipulation of 

responsibility for the department. Sec. 45.50.910(a) stipulates 
' -••• that a court may provide relief. Under this circumstance, the 

department defers to the Department of Law. - •

Smith, Commissioner

■■ - I p L i p J , ________________
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F o r  B i l l /R eso lu t ion  No.  _

This legislation could have an adverse impact on the 

Department of Law's enforcement of both the Restraint of Trade Act 

(AS 45.50.562) and the C o m u m e r  Protection Act (AS 45.50.471). Under 

both of these statues, the attorney general routinely .subpoenas 

information which could be classified as "trade secret" under SB15. 

Consequently, prospective defendants could use SB15 to block or delay 

our investigations.

The cost of investigations and prosecution of antitrust and 

consumer protection cases could go up as a result. Because it is 

difficult to quantify increased cost, any estimate on our part would be 

speculative at best. More importantly, enactment of the bill in Its 

present form could seriously delay the state's ongoing antitrust 

activities. It is therefore recommended that the bill be amended by 

adding a clause exempting investigations and prosecutions by the 

attorney general.
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Senate

April 6, 1987

MEMORANDUM

TO:

FROM:

SUBJECT:

Senate Bill 15 has been referred to your committee for 
consideration. This bill proposes the enactment of the 
Uniform Trade Secrets Act in Alaska.

The purpose of the act is to provide statutory protection for 
persons who develop and own trade secrets in Alaska. By 
protecting trade secrets, the person who develops and owns 
them obtains a competitive advantage which is different from, 
but in addition to, protection allowed under the federal 
patent and copyright laws.

Trade secrets are identified by an element of secrecy. A 
trade secret is not merely the privacy in which an ordinary 
commercial business is carried on; rather, it is something 
known to only one or a few, which is kept from the general 
public, and not susceptible of general knowledge. The nature 
of a trade secret is such that so long as it remains a secret 
it is valuable property to its possessor, who can exploit it 
commercially to his own advantage.

The classic example of a trade secret is the formula for 
Coca-Cola. Had the company sought a patent on the formula, it 
would have been k->pt a secret from the public for a period of 
seventeen years. Upon the expiration of the patent, all the

O U T  O F  SESSION

6060 YUKON DRIVE ANCHORAGE, AUSKA 99516 907-274-6611

Representative Dave Donley, Chairman 
House Labor and Commerce (Committee

Senator Jan Faiks 
President of the Sen.

i ( i
Background on Senate] Bill 15 
An Act relating to trade secrets



world would have access to the formula, thus extinguishing the 
monopoly that the Coca-Cola Company has had to produce its 
beverage. Instead, by keeping the formula as a trade secret, 
the company has had exclusive use of it for almost one hundred 
years.

A  patent is best described as a contract between the inventor 
and the public, providing a seventeen-year monopoly for 
disclosure of the idea.

The protection of ideas depends on the nature of the idea. If 
the product itself can be used to determine the invention, 
then protection by patent should be used. For example, if the 
invention contained in a marketed product can be ascertained 
by taking the product apart, then patent law will provide the 
inventor with a monopoly of his idea for a period of 
seventeen years. To properly qualify for patent protection, 
the material must merit such monopoly.

However, if the idea can be kept a secret even if it is 
marketed, as in the example of Coca-Cola, then trade secret 
protection should be sought.

Technical innovation and its development into marketable 
products can take place only in surroundings that encourage 
the development of new ideas and protect the right of 
developers to grow and profit from their work. The protection 
provided by trade secret legislation is essential to an 
innovative society.

Given the unusual geographical and climatic conditions in our 
state, Alaskans have historically been innovative in 
developing unique means and methods to solve unusual and 
challenging construction and industry problems. As such,
Alaskans should be afforded protection from misappropriation 
of their efforts, which are of value to the public at large.

Senate Bill 15 proposes the following:

Section 1. AS 45.50 is amended to add the Alaska Uniform
Trade Secrets Act (AS 45.50.910 - 45.50.945)

AG 45.50.910 (a). A court may enjoin actual or threatened 
misappropriation of trade secrets. An injunction will be 
terminated when the trade secret has ceased to exist, or 
within a reasonable time thereafter to eliminate commercial 
advantage that would otherwise be derived from such 
misappropriation.

AS 45.50.910 (b). The court may issue an injunction which 
conditions future use of a trade secret upon payment of a h
reasonable royalty, should it determine that it would be 
unreasonable to prohibit such future use. |



AS 45.50.910 (c). The court may order affirmative acts to 
protect a trade secret.

AS 45.50.915 (a) The complainant may recover for unjust 
enrichment and damages for the actual losses caused by the 
misappropriation.

AS 45.50.915 (b). Exemplary damages in an amount up to twice 
the actual damages may be awarded for willful and malicious 
misappropriation.

AS 45.50.920. The court shall preserve the secrecy of an 
alleged trade secret by reasonable means.

AS 45.50.925. An act for misappropriation must be brought 
within three years of discovery of the misappropriation.

AS 45.50.930(a). This act displaces conflicting tort, 
restitutionary, and other state laws which effect civil 
liability for misappropriation of a trade secret.

AS 45.50.930 (b). This act does not affect contractual or 
other civil liability or relief that is not based upon 
misappropriation of a trade secret, or criminal liability 
which may arise from such misappropriation.

The Committee Substitute prepared by the Senate Judiciary 
Committee adds additional language to exempt the investigation 
and prosecution of antitrust and consumer protection cases by 
the Attorney General, as the Department of Law felt that this 
legislation might have an adverse effect on its enforcement in 
these areas.

AS 45.50.935. Tnis act shall be applied and construed to make 
the laws consistent with respect to trade secret legislation 
enacted by other ststes.

AS 45.50.940. Definitions of relevant terms.

AS 45.50.945. This act shall be named the Alaska Uniform 
Trade Secrets Act.

I would appreciate the committee's consideration of this 
legislation at its earliest convenience. Should you need any 
additional information, please let me know.

Thank you.
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For  Bill/Resolution No. CSSB 15 (Jud.)

The Senate Committee Substitute for SB 15 exempts investiga­

tions or actions by the attorney general, under the state's u nfair trade 

practices and consumer protection act and the restrain of trade act, 

from the bills provisions, which protect against the misappropriation of 

trade secrets. Without this exception, parts of the bill would 

s eriously delay the state's ongoing antitrust activities. Because of 

the substitute change, contained in Section 1 under AS 45.50.925 ( c ) , 

there w i l l  not be a fiscal impact for the D e p a rtment of Law.

2 . 2 
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U s u a l l y  t r a d e  s e c r e t  d i s p u t e s  a r i s e  w h e r e  a  c o m p e t i t o r
t o  a n  i n d i v i d u a l  p o s s e s s i n g  s u c h  i n f o r m a t i o n  e n g a g e s  i n  
i n d u s t r i a l  e s p i o n a g e  o f  s o m e  k i n d  o r  t y p e ,  e i t h e r  t h r o u g h  
c o n t a c t  w i t h  a  c o m p e t i t o r ' s  e m p l o y e r s  o r  b y  o t h e r  m e a n s ,  o r ,  
v e r y  o f t e n ,  t h r o u g h  a n  e m p l o y e e  w h o  e i t h e r  l e a r n s  o f  o r  s i m p l y  
a p p r o p r i a t e s  o n e ' s  e m p l o y e r s  t r a d e  s e c r e t  i n f o r m a t i o n  a n d



utilizes it for the benefit of him or herself, or seeks to 
market it to a competitor.

It is only fair that the possessor of trade secret 
information be protected, with at least a statute which defines 
generally the nature of a trade secret and what constitutes 
misappropriation. S.B. 15 is such a statute. It is only fair 
that individuals who might be tempted to take and utilize 
information of another be apprised by statute as to the 
standards of conduct to which they will be held by law. It is 
also only fair that people who receive trade secret information 
(even though themselves not culpable) , be apprised by law of the 
risks of receiving and benefiting from such information under 
circumstances where the information has been misappropriated.

The leading authority on trade secret law in this 
country is Roger M'. Milgrim, author of Milgrim on Trade Secrets, 
published by Matthew Bender & Co. We have contacted Mr. 
Milgrim, a member of the New York Bar, about the possible 
enactment of a uniform trade secrets act in Alaska and he has 
commented that there are three principal reasons why the act 
should be passed in Alaska.

First, Mr. Milgrim believes that passage of the act 
would be helpful in attracting industry, particularly high-tech 
industry, which is acutely conscious of the value of and the 
need for protection of trade secret information. Second, Mr. 
Milgrim suggests that by enactment of the act, the state would 
have not merely the benefit of the act itself, but the case law 
which exists from other jurisdictions directly interpreting the 
terms of the act. Finally, Mr. Milgrim comments tnat enactment 
of the act would put Alaska in the vanguard of progressive 
states which are recognizing the needs .for trade secret 
legislation in light of modern emerging industrial needs.

There are also several general salutory benefits to be 
gained from passage of the Uniform Trade Secrets Act. First, 
legislative definition of the standards of business and personal 
conduct which are the subject of the act will avoid having those 
definitions made by the Supreme Court of Alaska on a case by 
case basis. Secondly, the objectives of the Uniform Trade 
Secrets Act are totally consistent with the announced policies 
of the Cowper administration to plant, nurture and tend 
imaginative, inventive private enterprise in Alaska. Finally, 
the Uniform Trade Secrets Act will not cost the state treasury 
one dime. In fact, because it will define the parties' rights 
in this field, it may very well discourage litigation.
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At present, there is no statutory or case law in Alaska 
with regard to trade secrets. That void necessarily means that 
in a given case the parties must craft from the common law the 
basic principals of appropriate relief in each and every case. 
Passage of the act should mitigate the necessity for litigation 
and in the event of litigation reduce the costs of deciding what 
law is applicable.

Should you or any other member of the committee desire 
further information on the nature and history of the Uniform 
Trade Secrets Act, please do not hesitate to call or write with 
your questions and concerns.

Thank you for your consideration.

Very truly yours,

JENSEN, HARRIS ft ROTH

SAS:bmg
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T h e  S e n a t e - a d o p t e d  c o m m i t t e e  s u b s t i t u t e  c l o s e l y  f o l l o w s  t h e  
m o d e l  U n i f o r m  T r a d e  S e c r e t s  A c t  a p p r o v e d  b y  t h e  N a t i o n a l  
C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  i n  A u g u s t ,  1 9 7 9 .  M o d i ­
f i c a t i o n s  a r e  m a d e  t o  c o n f o r m  t h e  m o d e l  u n i f o r m  a c t  t o  t h e  
s t y l e  o f  A l a s k a  d r a f t i n g .  T h e r e  a r e  t h e s e  c h a n g e s  f r o m  t h e  
m o d e l  a c t  t h a t  a r e  n o t e w o r t h y :

( 1 )  I n  p r o p o s e d  AS  4 5 . 5 0 . 9 1 0 ,  t h e  o r i g i n a l  b i l l  a n d  t h e  
c o m m i t t e e  s u b s t i t u t e  r e c a s t  t h e  l a n g u a g e  r e l a t i n g  t o  i n j u n c ­
t i v e  r e l i e f ,  w i t h o u t  m a k i n g  a  s u b s t a n t i v e  c h a n g e .

( 2 )  T h e  o r i g i n a l  b i l l  a n d  t h e  c o m m i t t e e  s u b s t i t u t e  o m i t  a  
d e f i n i t i o n ,  f o r  p u r p o s e s  o f  t h i s  A c t ,  o f  t h e  w o r d  " p e r s o n , "  
r e l y i n g  i n s t e a d  o n  t h e  g e n e r a l  d e f i n i t i o n  o f  t h e  t e r m  s e t  
o u t  i n  AS 0 1 . 1 0 . 0 6 0 .  T h e r e  i s  n o  s u b s t a n t i v e  d i s t i n c t i o n  i n  
t h e  d e f i n i t i o n  o f  t h e  t e r m  u n d e r  t h a t  s t a t e  s t a t u t e  v e r s u s  
t h e  l a n g u a g e  s u g g e s t e d  i n  t h e  m o d e l  u n i f o r m  a c t .

( 3 )  T h e  c o m m i t t e e  s u b s t i t u t e  i n s e r t s ,  a t  p .  2 ,  l i n e s  2 3  -  
2 6 ,  l a n g u a g e  s p e c i f i c a l l y  d i s c l a i m i n g  a  l i m i t a t i o n  b y  t h i s  
A c t  o n  t h e  a u t h o r i t y  o f  t h e  a t t o r n e y  g e n e r a l  t o  i n v e s t i g a t e  
o r  c o m m e n c e  a c t i o n s  u n d e r  e i t h e r  o f  t h e  tw o  a c t s  s p e c i f i c a l ­
l y  c i t e d  i n  t h a t  s u b s e c t i o n .

( 4 )  T h e  o r i g i n a l  b i l l  a n d  t h e  c o m m i t t e e  s u b s t i t u t e  o m i t  a 
s u g g e s t e d  s e c t i o n  i n  t h e  m o d e l  u n i f o r m  a c t  c o v e r i n g  a t t o r ­
n e y  s  f e e s .  T h e  t e x t  o f  t h e  o m i t t e d  s e c t i o n  r e a d s  a s  f o l ­
l o w s  :



I f  ( i )  a  c l a i m  f o r  m i s a p p r o p r i a t i o n  i s  m a d e  i n  b a d  
f a i t h ,  ( i i )  a  m o t i o n  t o  t e r m i n a t e  a n  i n j u n c t i o n  i s  m a d e  
o r  r e s i s t e d  i n  b a d  f a i t h ,  o r  ( i i i )  w i l l f u l  a n d  m a l i ­
c i o u s  m i s a p p r o p r i a t i o n  e x i s t s ,  t h e  c o u r t  may  a w a r d  r e a ­
s o n a b l e  a t t o r n e y ' s  f e e s  t o  t h e  p r e v a i l i n g  p a r t y .

A p p a r e n t l y ,  d r a f t i n g  p r a c t i c e  h a s  b e e n  t o  o m i t  t h e s e  s p e c i a l  
k i n d s  o f  a t t o r n e y  f e e  r e f e r e n c e s  i n  d e f e r e n c e  t o  t h e  a u t h o r ­
i t y  o f  t h e  c o u r t s  t o  a w a r d  f e e s .

( 5 )  T h e  o r i g i n a l  b i l l  a n d  t h e  c o m m i t t e e  s u b s t i t u t e  o m i t  a  
s u g g e s t e d  s e c t i o n  i n  t h e  m o d e l  u n i f o r m  a c t  c o v e r i n g  t h e  t i m e  
o f  t a k i n g  e f f e c t  o f  t h e  a c t ,  a n d  l i m i t i n g  i t  t o  m i s a p p r o p r i ­
a t i o n s  o f  t r a d e  s e c r e t s  o c c u r r i n g  o n  a n d  a f t e r  t h e  b i l l ' s  
e f f e c t i v e  d a t e .  A s p e c i f i c  p r o v i s i o n  i s  a l m o s t  c e r t a i n l y  
n o t  w a r r a n t e d  u n d e r  A l a s k a  l a w .  S e e  AS 0 1 . 1 0 . 0 7 0  a n d  0 1 . -  
1 0 . 0 9 0 .

J B C r g c  
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