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O r i g i n a l  s p o n s o r s :  B r o w n ,  E l l i s ,
Frank, et al.

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

P r o p o s i n g  a n  a m e n d m e n t  to t h e  C o n s t i t u­

tion  o f  the S t a t e  of A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  t h e  S t a t e  of A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  o f  e a c h  h o u s e  of 

the l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the. p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in  e x e c u t i v e  s e s s i o n  to c o n s i d e r  

m a t t e r s  a u t h o r i z e d  b y  law. If a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  b o dy, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  o n  t h e  m a t t e r ; 

b y  a q u o r u m  of t h a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  th i s  section.

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  this s e c t i o n  is ! 

su b j e c t  to a c i v i l  p e n a l t y  for e a c h  w i l f u l  v i o l a t i o n  i n  a n  ac t i o n  

b r o u g h t  in  the s u p e r i o r  court. C a u c u s e s  o f  the legislature, m a y  meet 

in p r i v a t e  to c o n s i d e r  m a t t e r s  of p r o c e d u r e ,  o r g a n i z a t i o n ,  or  s t r a t e­

gy. T h e  p r o v i s i o n s  o f  this s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s s i o n s  and 

c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  to a c h i e v e  m a x i m u m  p u b l i c  access 

a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  a n d  c a u c u s e s .

* Sec. 2. (a) T h e  p u r p o s e  o f  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  of  A l a s k a ,  p r o p o s e d  in sec. 1 o f  t h i s  r e s o l u t i o n  is to ma k e  

o p e n n e s s  in g o v e r n m e n t  t h e  r u l e  and s e c r e c y  t h e  e x c e p t i o n .  T h e  a m e n d m e n t  

e n s u r e s  that t h e  p u b l i c  is n o t  e x c l u d e d  d u r i n g  t h e  s u b s t a n t i v e  d e l i b e r a t i v e  

a n d  d e c i s i o n - m a k i n g  s t a g e s  o f  t h e  b u d g e t a r y  a n d  l a w m a k i n g  p r o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 62.312,
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c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  and t h e  a m e n d m e n t  p r o v i d e s  a 

b a s i s  f o r  j u d i c i a l  e n f o r c e m e n t  of that law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of  the S tate of A l a s k a .

(c) The e x i s t i n g  o p e n  m e e t i n g s  law r e q u i r e s  t h a t  v o t e s  b e  c o n d u c t e d  

in a m a n n e r  that a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  v o t e d .  F o r  e x e c u­

tiv e  sessions, it r e q u i r e s  th a t  m e e t i n g s  first b e  c o n v e n e d  as p u b l i c  m e e t­

ings  and the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  of t h e  b o d y .  R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  open 

m e e t i n g s .

(d) U n der e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  of w h i c h  w o u l d  c l e a r l y  have 

an  a d v e r s e  effect o n  the f i n a n c e s  of the g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c­

ter o f  a n y  person, p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a  p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c h a r t e r ,  or o r d i n a n c e  are 

r e q u i r e d  to be c o n f i d e n t i a l .

(e) This a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  t h e  f r e e  f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a t i o n  in p u b l i c  for vims, c o m m u n i t y  

e v e n t s ,  or social e v e n t s .  M e e t i n g s  of less than a q u o r u m  of  t h e  l e g i s l a­

ti v e  b o d y  that h a v e  the p u r p o s e  or e f f e c t  of c i r c u m v e n t i n g  t h e  o p e n  m e e t­

ings l a w  w o u l d  also b e  a v i o l a t i o n  of  this section.

(f) In the p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0 ( 6 ) -  

( C ) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s hall c o n s i d e r  t h e  s t a t e m e n t  o f  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  i n  (a) - (e) o f  this section.

* Sec. 3. The a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  t h e  voters o f  t h e  s t a t e  at  the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  o f  the S t ate o f  A l a s k a ,  a n d  t h e  e l e c­

ti o n  laws of  the state.

C S H J R  4 4 ( Jud) -2-
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I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

ti o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  the S t a t e  of A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  of  e a c h  h o u s e  of 

the l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in e x e c u t i v e  s e s s i o n  to c o n s i d e r  

m a t t e r s  a u t h o r i z e d  b y  law. I f  a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  on  the m a t t e r  

b y  a q u o r u m  of that l e g i s l a t i v e  b o d y  is a v i o l a t i o n  of this s ection. I 

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  th i s  s e c t i o n  m a y  be 

f i n e d  for e a c h  w i l f u l  v i o l a t i o n  in an  a c t i o n  b r o u g h t  in the s u p e r i o r  

court. C a u c u s e s  of  t h e  l e g i s l a t u r e  m a y  m e e t  in p r i v a t e  to c o n s i d e r  

m a t t e r s  of p r o c e d u r e ,  o r g a n i z a t i o n ,  o r  s t r a t e g y .

* Sec. 2. (a) T h e  p u r p o s e  of  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 o f  this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  t h e  r u l e  a n d  s e c r e c y  t h e  e x c e p t i o n .  T h e  a m e n d m e n t
I
I e n s u r e s  that the p u b l i c  is n o t  e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e

!
j a n d  d e c i s i o n - m a k i n g  stages of  the b u d g e t a r y  a n d  l a w m a k i n g  pro c e s s .
I

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  and 4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a s i s  for j u d i c i a l  e n f o r c e m e n t  of that law, n o t w i t h s t a n d i n g  art. II,

! secs. 6 and 12, C o n s t i t u t i o n  of the S t a t e  o f  A l a ska.

-1- C S H J R  4 4 ( Jud)
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(c) T h e  e x i s t i n g  o p e n  m e e t i n g s  l a w  r e q u i r e s  that v o t e s  b e  c o n d u c t e d  

in a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  vo t e d .  F o r  e x e c u­

ti v e  s e s s i o n s ,  it r e q u i r e s  t h a t  m e e t i n g s  f i r s t  be  c o n v e n e d  as p u b l i c  m e e t­

ings a n d  t h e  q u e s t i o n  of  h o l d i n g  an e x e c u t i v e  s e s s i o n  be  d e t e r m i n e d  by  a 

m a j o r i t y  v o t e  o f  the body. R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  op e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  

an  a d v e r s e  e f f e c t  o n  the f i n a n c e s  of  t h e  g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter of a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c harter, or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  the f r e e  f l o w  of ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  forums, c o m m u n i t y  

events, o r  s o c i a l  even t s .  M e e t i n g s  o f  less t h a n  a q u o r u m  o f  t h e  l e g i s l a­

tive b o d y  t h a t  h a v e  the p u r p o s e  or e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  m e e t­

ings law w o u l d  a l s o  be a v i o l a t i o n  o f  this se c t i o n .

(f) In the p r e p a r a t i o n  of its n e u t r a l  s u m m a r y  u n d e r  AS 1 5 . 5 8 . 0 2 0 ( 6 ) -  

(C) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  of  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  this s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s hall b e  p l a c e d  

b e f o r e  the v o t e r s  of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

w i t h  art. X I I I ,  sec. 1, C o n s t i t u t i o n  o f  tie S t a t e  of Alas k a ,  a n d  the e l e c­

tion laws o f  the state.

CSHJR 44(Jud) - 2 -
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IN THE HOUSE

BY BROWN, ELLIS, FRANK, 
DAVIS, COTTEN, NAVARRE, 
POURCHOT A N D  B O Y E R

HOUSE \JOINT RESO L U TI O N  NO. 44 

IN THE LEGISLATURE OF THE STATE 01 ALASKA 

FIFTEENTH L EG I S LATURE - SECOND SESSION

\ Proposing an amendment to the C o n s t i t u­

t i o n  of the State of Al a s k a  r e l ating to 

ipen meetings.

BE IT RESOLVED BY THE LEGISLATURE OF 'THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amen d e d
\

by adding a new section to read:

SECTION 23. MEETINGS OPEN. Th^'deliberations of each, h o u s e  of

the legislature and the d eliberationsjpf th^^ommiJJ^e^.s aiA3jTsubcop»fiit-

2 0

2 1

— 2 2  

23

24

25

26

27

28 

29

teesjjand of sagh^committee of the wholej shall p e open to the public 

unless the legislative body is meet i n g  iA executive session to con- p  p 
sider matters authorized by law. If a m a t t e ^ ~ is a p pr o p r i ate to a 

particular legislative body, privaJt£_ and s u b st a n t ive d e l i b e r a ti o n  on

f that legislative body is a v i o la t i o n  of this 

section. ̂ -Caucusel; of the legislature may meet in private to consider 

matters of p r ocedur e , organization, or strategy.

* Sec. 2. ‘ (a) ^ T h e  ^uirjaoseTjof the amendment to art. I, Con s t i t u t io n  of 

the State of Alaska, proposed in sec. 1 of this resolution is to m ake 

openness in government the rule and secrecy the exception. The amendment 

ensures that the public is not excluded during the substantive deli b e ra t i v e  

and decision-making stages of the budgetary and lawmaking process.

(b) The existing open meetings law, AS 44.62.310 and 44.62.312, 

complies w i t h  this constitutional amendment and the amendment provides a 

basis for judicial enforcement of that law, n o twithstanding art. II, 

secs. 6 and 12, Constitution of the State of Alaska.

(c) The existing open meeting law requires that votes be conducted in

HJR044A HJR 4 4



1 a m a n n e r  that allows the public to k n o w  ho w members voted. For executive

2 sessions, it requires that meetings first be convened as public meetings

3 and the qu e s t i o n  of holding an exe c u t i v e session be determined by a ma-

4 jority vot e of the body. Reasonable pub l i c  notice is required for open

5 meetings.

6 (d) U n d e r  existing law, a le g i s lative body may use an executive

7 session only to discuss

8 (1) matters, the immediate knowledpe of w h i c h w ould clearly have

9 an adverse effect on the finances of the government;

10 (2) subjects which tend to prejudice the reputation and charac-

11 ter of any person, provided the p e r s o n  may request a public discussion; and

12 (3) matters which by law, mun i c i p a l  charter, or ordinance are

13 required to be confidential.

14 (e) This amendment is not in t e n d e d  to prevent the free flow of ideas

15 among legislators or their p a r t i c i p a t i o n  in public forums, community

16 events, or social events. M e e t i n g s  of less than a quorum of the

17 legislative b ody that have the purp o se  or effect of circumventing the open

18 meetings law w ou l d  also be a v i o l a t i o n of this section.

19 (f) In the preparation of its neutral summary under AS 15.58.-

20 020(6)(C), the Legislative Affairs A g e n c y  shall consider the statement of

21 legislative intent contained in (a) - (e) of this section.

22 * Sec. 3. The amendment proposed by this resolution shall be placed

(gT^ b e f ore the v o t e r s^tff the state at the next general election in conformity

24 w i t h  art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

25 tion laws of the state.

HJR 4 4 -2- HJR044A



O f f e r e d  in t h e  H O U S E

T O :  C S H J R  44 (Judi c i a r y )

By Brown

Page 1, l i n e s  17 - 18:

D e l e t e  " m a y  b e  f i n e d "

I n s e r t  "is s u b j e c t  to a civil p e n a l t y "
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O f f e r e d  i n  t h e  H O U S E  By B r o w n

TO: C S H J R  44 ( J u d i c i a r y )

P a g e  1, l i n e  19, a f t e r  " c o u r t " :  c j ^ ^ f

I n s e r t  " a n d  the c o u r t  m a y  en j o i n  v i o l a t i o n s  o f  this section!'

A  C t l S e f  ]
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A M E N D M E N T

O f f e r e d  in t h e  H O U S E  B y  B r o w n

TO: C S H J R  44 ( J u d i c i a r y )

P a g e  1, line 20, a f t e r  " s t r a t e g y . " :

I n s e r t  " T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s s i o n s  

a n d  c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  t o  a c h i e v e  m a x i m u m  p u b l i c  a c c e s s  

a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  a n d _ c a u c u s e s ."



' - 
i

A M E N D M E N T

O f f e r e d  in  the H O U S E  B y  T a y l o r

TO: H J R  44

P a g e  1, l i n e  7, a f t e r  " m e e t i n g s "

I n s e r t  " o f  the l e g i s l a t u r e "

P a g e  1, l i n e s  11 - 19:

D e l e t e  a l l  m a t e r i a l  a n d  i n s ert:

" S E C T I O N  23. L E G I S L A T I V E  M E E T I N G S  P U B L I C .  (a) E a c h  m e e t i n g  of 

a h o u s e  o f  the l e g i s l a t u r e ,  o f  a c o m m i t t e e  o f  the w h o l e  o f  a h o u s e  of 

the l e g i s l a t u r e ,  or o f  a c o m m i t t e e  o f  the l e g i s l a t u r e  is o p e n  to the 

p u b l i c  e x c e p t  as p r o v i d e d  b y  thir sec t i o n .  T h i s  s e c t i o n  do e s  n o t  

a p p l y  to a v o t e  t a k e n  to o r g a n i z e  the l e g i s l a t u r e  or to s u b c o m m i t t e e s  

o f  a l e g i s l a t i v e  c o m m i t t e e .

(b) If s u b j e c t s  d e s c r i b e d  u n d e r  (c) o f  this s e c t i o n  a r e  to be  

d i s c u s s e d  at a m e e t i n g ,  t h e  m e e t i n g  m u s t  f i r s t  b e  c o n v e n e d  as a p u b l i c  

m e e t i n g  a n d  the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  to d i s c u s s  

s u b j e c t s  d e s c r i b e d  in (c) o f  th i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  o f  the h o u s e  o f  t h e  l e g i s l a t u r e  or o f  a c o m m i t t e e  o f  the 

l e g i s l a t u r e .  A  s u b j e c t  m a y  n o t  b e  c o n s i d e r e d  at t h e  e x e c u t i v e  s e s s i o n  

e x c e p t  o n e  m e n t i o n e d  in t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  

u n l e s s  t h e  s u b j e c t  is a u x i l i a r y  to the m a i n  q u e s t i o n .  A  v o t e  m a y  n o t  

b e  t a k e n  a t  the e x e c u t i v e  s e s s i o n .

(c) T h e  f o l l o w i n g  s u b j e c t s  m a y  b e  d i s c u s s e d  i n  a n  e x e c u t i v e
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s e s s i o n :

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  

h a v e  a n  a d v e r s e  e f f e c t  u p o n  the f i n a n c e s  o f  t h e  state;

(2) s u b j e c t s  t h a t  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  

c h a r a c t e r  o f  a n y  p e r s o n ,  p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a p u b l i c  

d i s c u s s i o n ;

(3) m a t t e r s  t h a t  b y  l a w  a r e  r e q u i r e d  to b e  c o n f i d e n t i a l .

(d) R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  g i v e n  f o r  e a c h  m e e t i n g  

r e q u i r e d  to b e  o p e n  u n d e r  this s e c t i o n .  T h e  n o t i c e  s h a l l  i n c l u d e  the 

date, time, a n d  p l a c e  o f  t h e  m e e t i n g .

(e) A  v o t e  t a k e n  c o n t r a r y  to t h i s  s e c t i o n  is v o i d . "
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E r a d l e y
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W O R K  D R A F T

IN T H E  H O U S E  B Y  B R O W N

H O U S E  J O I N T  R E S O L U T I O N  NO.

I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

tio n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

BE IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  OPEN. T h e  d e l i b e r a t i o n s  of  e a c h  h o u s e  o f  

the l e g i s l a t u r e  a n d  the d e l i b e r a t i o n s  o f  the c o m m i t t e e s  a n d  s u b c o m m i t­

tees a n d  of  e a c h  c o m m i t t e e  o f  the w h o l e  s h a l l  b e  o p e n  to t h e  p u b l i c  

u n l e s s  the l e g i s l a t i v e  b o d y  is m e e t i n g  i n  e x e c u t i v e  s e s s i o n  to c o n­

sider  m a t t e r s  a u t h o r i z e d  b y  law. If a m a t t e r  is a p p r o p r i a t e  to a 

p a r t i c u l a r  l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  on 

the m a t t e r  b y  a q u o r u m  of th a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  this 

section. C a u c u s e s  o f  the l e g i s l a t u r e  m a y  m e e t  in p r i v a t e  to c o n s i d e r  

m a t t e r s  o f  p r o c e d u r e ,  o r g a n i z a t i o n ,  or  s t r a t e g y .

* Sec. 2. (a) T h e  p u r p o s e  of  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 o f  this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  the ru l e  a n d  s e c r e c y  the e x c e p t i o n .  T h e  a m e n d m e n t  

ensu r e s  th a t  the p u b l i c  is not e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e  

and d e c i s i o n - m a k i n g  stages of the b u d g e t a r y  a n d  l a w m a k i n g  p r o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a sis for j u d i c i a l  e n f o r c e m e n t  o f  t h a t  law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of the S t a t e  of  A l a s k a .
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a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  v o t e d .  F o r  e x e c u t i v e  

s e s s i o n s ,  it r e q u i r e s  that m e e t i n g s  f i r s t  be  c o n v e n e d  as p u b l i c  m e e t i n g s  

arid the q u e s t i o n  o f  h o l d i n g  an e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a m a ­

j o r i t y  v o t e  o f  the body. R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  o p e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  a n  e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  of w h i c h  w o u l d  c l e a r l y  h a v e  

an a d v e r s e  e f f e c t  on  the f i n a n c e s  of  the g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter of a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  and

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  c h a r t e r ,  or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  t h e  f r e e  f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  f o r u m s ,  c o m m u n i t y  

events, or s o c i a l  events. M e e t i n g s  o f  less t h a n  a q u o r u m  o f  the 

l e g i s l a t i v e  b o d y  t h a t  h a v e  the p u r p o s e  o r  e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  

m e e t i n g s  l a w  w o u l d  a l s o  be a v i o l a t i o n  o f  this section.

(f) In the p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 58.- 

0 2 0 ( 6 ) (C), the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  of 

l e g i s l a t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  this s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  this r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  the v o t e r s  o f  the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of  the S t a t e  of  A l a s k a ,  a n d  t h e  e l e c­

tion  laws o f  the state.



—Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s

M E M  0  R A N D U M
TO: All House Members ^  
FROM: Rep, Kay B r o w i U r

DATE: April 2 2 , 1 9 W '  \
RE: HJR 44 - Proposed Rules CS

Attached for your review is a work draft fo r a proposed Rules Committee 
Substitute for CS HJR 44(Judiciary) that I requested in response to concerns 
voiced by some House members.
The changes are:

1) lines 19-20, add "A court may not prescribe rules or 
procedures for the conduct of legislative business."

2) line 18, delete "penalty" and insert “fine".

These changes are intended to make clear the legislature's intent that the 
court not prescribe operating procedures such as defining the circumstances 
under which teleconferences should be held, room size, adequate public 
notice, and other operational matters.

A civil "fine" rather than a "penalty," would provide a deterrent for wilful 
violations and define the extent of court enforcement. This change further 
indicates the legislature's intent that the court not enjoin violations.
In response to these concerns, the House Rules Committee will be meeting at 
8:00 a.m. Tuesday, April 26, in the Speaker's Chambers to consider adoption 
of the proposed Committee Substitute. I welcome your questions and 
comments.
Attachment

During Session:

P. O . BOX 2 0 - 2 6 6 1  P . O . B O X  V
A n c h o r a g e ,  A K  9 9 5 2 0 - 2 6 6 1  J u n e a u ,  A K  9 9 8 U

( 9 0 7 )  2 7 2 - 0 2 0 7  ( 9 0 7 )  4 6 5 - 4 9 9 8
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O r i g i n a l  s p o n s o r s :  Brown, E l l i s ,
Frank, et al.

IN  T H E  H O U S E  B Y  T H E  R U L E S  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 44 (Rules)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i t u­

ti o n  o f  the S t a t e  of A l a s k a  r e l a t i n g  to 

o p e n  m e e t i n g s .

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  I, C o n s t i t u t i o n  o f  the S t a t e  of  A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  23. M E E T I N G S  O PEN. T h e  d e l i b e r a t i o n s  o f  e a c h  h o u s e  of 

t he l e g i s l a t u r e  a n d  its c o m m i t t e e s  s h a l l  b e  o p e n  to the p u b l i c  u n l e s s  

the l e g i s l a t i v e  b o d y  is m e e t i n g  in e x e c u t i v e  s e s s i o n  to c o n s i d e r
«

m a t t e r s  a u t h o r i z e d  b y  law. I f  a m a t t e r  is a p p r o p r i a t e  to a p a r t i c u l a r  

l e g i s l a t i v e  body, p r i v a t e  a n d  s u b s t a n t i v e  d e l i b e r a t i o n  o n  t h e  m a t t e r  

b y  a q u o r u m  o f  t h a t  l e g i s l a t i v e  b o d y  is a v i o l a t i o n  o f  th i s  se c t i o n .  

A  m e m b e r  o f  the l e g i s l a t u r e  w h o  w i l f u l l y  v i o l a t e s  t h i s  s e c t i o n  is 

s u b j e c t  to a c i v i l  fi n e  r o r  e a c h  w i l f u l  v i o l a t i o n  i n  an  a c t i o n  b r o u g h t  

i n  the s u p e r i o r  court. A  c o u r t  m a y  n o t  p r e s c r i b e  r u l e s  o r  p r o c e dures 

for the c o n d u c t  o f  l e g i s l a t i v e  b u s i n e s s .  C a u c u s e s  o f  the l e g i s l a t u r e  

m a y  m e e t  in p r i v a t e  to c o n s i d e r  m a t t e r s  o f  p r o c e d u r e ,  o r g a n i z a t i o n ,  or 

s t r a t e g y .  T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  t h a t  p e r m i t  e x e c u t i v e  s e s­

si o n s  a n d  c a u c u s e s  s h a l l  b e  n a r r o w l y  c o n s t r u e d  to a c h i e v e  m a x i m u m  

p u b l i c  a c c e s s  a n d  to a v o i d  u n n e c e s s a r y  e x e c u t i v e  s e s s i o n s  and 

c a u c u s e s .

* Sec. 2. (a) The p u r p o s e  o f  the a m e n d m e n t  to art. I, C o n s t i t u t i o n  of 

the S t a t e  o f  A l a s k a ,  p r o p o s e d  in sec. 1 of this r e s o l u t i o n  is to m a k e  

o p e n n e s s  in g o v e r n m e n t  the r u l e  a n d  s e c r e c y  the e x c e p t i o n .  T h e  a m e n d m e n t  

e n s u r e s  t h a t  the p u b l i c  is n o t  e x c l u d e d  d u r i n g  the s u b s t a n t i v e  d e l i b e r a t i v e
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a n d  d e c i s i o n - m a k i n g  s t a g e s  o f  the b u d g e t a r y  a n d  l a w m a k i n g  pr o c e s s .

(b) T h e  e x i s t i n g  o p e n  m e e t i n g s  law, A S  4 4 . 6 2 . 3 1 0  a n d  4 4 . 6 2 . 3 1 2 ,  

c o m p l i e s  w i t h  this c o n s t i t u t i o n a l  a m e n d m e n t  a n d  the a m e n d m e n t  p r o v i d e s  a 

b a s i s  f o r  j u d i c i a l  e n f o r c e m e n t  o f  t h a t  law, n o t w i t h s t a n d i n g  art. II, 

secs. 6 a n d  12, C o n s t i t u t i o n  of t h e  S t a t e  o f  A l a s k a .

(c) T h e  e x i s t i n g  o p e n  m e e t i n g s  l a w  r e q u i r e s  t h a t  v o t e s  be c o n d u c t e d  

in a m a n n e r  t h a t  a l l o w s  the p u b l i c  to k n o w  h o w  m e m b e r s  vo t e d .  F o r  e x e c u­

ti v e  s e s s i o n s ,  it r e q u i r e s  that m e e t i n g s  f i r s t  b e  c o n v e n e d  as p u b l i c  m e e t ­

ings a n d  the q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  b e  d e t e r m i n e d  b y  a 

m a j o r i t y  v o t e  o f  the b o d y .  R e a s o n a b l e  p u b l i c  n o t i c e  is r e q u i r e d  f o r  o p e n  

m e e t i n g s .

(d) U n d e r  e x i s t i n g  law, a l e g i s l a t i v e  b o d y  m a y  u s e  an e x e c u t i v e  

s e s s i o n  o n l y  to d i s c u s s

(1) m a t t e r s ,  the i m m e d i a t e  k n o w l e d g e  o f  w h i c h  w o u l d  c l e a r l y  h a v e  

a n  a d v e r s e  e f f e c t  o n  the f i n a n c e s  o f  t h e  g o v e r n m e n t ;

(2) s u b j e c t s  w h i c h  t e n d  to p r e j u d i c e  the r e p u t a t i o n  a n d  c h a r a c­

ter  o f  a n y  p e r s o n ,  p r o v i d e d  the p e r s o n  m a y  r e q u e s t  a p u b l i c  d i s c u s s i o n ;  a n d

(3) m a t t e r s  w h i c h  b y  law, m u n i c i p a l  charter, or o r d i n a n c e  are 

r e q u i r e d  to b e  c o n f i d e n t i a l .

(e) T h i s  a m e n d m e n t  is n o t  i n t e n d e d  to p r e v e n t  the free f l o w  o f  ideas 

a m o n g  l e g i s l a t o r s  or t h e i r  p a r t i c i p a t i o n  in p u b l i c  forums, c o m m u n i t y  

e v e n t s ,  or s o c i a l  events.. M e e t i n g s  o f  le s s  t h a n  a q u o r u m  of  the l e g i s l a­

tiv e  b o d y  t h a t  h a v e  the p u r p o s e  or e f f e c t  o f  c i r c u m v e n t i n g  the o p e n  m e e t­

ings l a w  w o u l d  a l s o  b e  a v i o l a t i o n  o f  t h i s  s e c t i o n .

(f) In t h e  p r e p a r a t i o n  o f  its n e u t r a l  s u m m a r y  u n d e r  A S  1 5 . 5 8 . 0 2 0 ( 6 ) -  

(C) , the L e g i s l a t i v e  A f f a i r s  A g e n c y  s h a l l  c o n s i d e r  the s t a t e m e n t  o f  l e g i s­

la t i v e  i n t e n t  c o n t a i n e d  in (a) - (e) o f  th i s  s ection.

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s hall be  p l a c e d  

b e f o r e  the v o t e r s  o f  the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

C S H J R  4 4 (Rls) -2-
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M E M O R A N D U M

FROM: Rep. Kay Brow

TO: Ail Members of the House

DATE: March 28, 1988
RE: Open Meetings Constitutional 

Amendment

Attached for your review is CS HJR 44 (Judiciary), ' Proposing an amendment 
to the Constitution of the State of Alaska relating to open meetings," and a 
news article.

I introduced the constitutional amendment to ensure the right of public 
access to the deliberations of legislative bodies. The legislative process must 
be accountabie, accessible, and responsive to the press and the people of 
Alaska.

A summary of the legal proceedings leading up to the introduction of HJR 44 
is relevant. As you w ill recall, the League of Women Voters v. Adams et al 
lawsuit was brought over the closed budget discussions in caucus meetings 
during the 1986 session. The Superior Court found an implied right of access 
to the proceedings of the legislature under the Alaska Constitution. The 
Superior Court appeared to hold that discussion and binding decisions on 
substantive legislation cannot be made in a private caucus. However, the 
open meetings law specifically does not apply to "...any votes required to be 
taken to organize a public body..."(AS 44.62.310(a)). It had been noted 
earlier by the Supreme Court that the statute has no application to private 
caucuses, so there is no reason to exempt from the statute organizational 
votes which take place in those caucuses. (Tamara Cook memo, Dec. 11,
1986).
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The case was appealed to the Alaska Supreme Court. The higher court had 
earlier demonstrated an unwillingness to interfere in matters of procedure 
involving the legislature (Malone v. Meekins. 650 Psd 351 (Alaska 1982)). 
The legislature is constitutionally required to determine rules for its own 
proceedings and it may not do so by statute because this would bind itself 
in the future (the legislature would be subject to the Governor's veto of the 
repeal of the statute, or would need a supermajority vote to override a veto.) 
The task before the Supreme Court in League of Women Voters was to deter­
mine whether the public has an unenumerated right of access to legislative 
meetings at which substantive budget decisions are made.

The Supreme Court reversed the lower court's ruling and held that there is 
no implied right of public access to legislative committees or caucuses under 
the Alaska Constitution. The Court's decision was based on the separation of 
powers doctrine; that is, the Court had no constitutional authority to enforce 
the law governing the operating procedures of the legislature. The Court 
concluded that it is not the function of the judicial branch to require the 
legislature to follow its own rules.
HJR 44 would amend the constitution to manda s legislative adherence to the 
Open Meetings Act and to provide for judicial enforcement in the instance of 
a violation. It provides the legal framework to protect the public’s right to 
openness in the legislative process.

The resolution requires that deliberations be open unless the body is meet­
ing in executive session to consider matters authorized by law. It prohibits a 
quorum of each house and its committees from engaging in private and sub­
stantive deliberation on a matter appropriate to that body. It allows private 
caucuses for matters relating to procedure, organization and strategy.
HJR 44 was amended in House Judiciary to provide for a civil penalty in 
Superior Court for a wilful violation of the open meetings requirement. It 
also was amended to provide that the language permitting executive sessions 
and caucuses shall be narrowly construed to avoid unnecessary closed 
meetings.

The intent language included in the constitutional amendment makes clear 
that it is not intended tc prevent the free flow of ideas among legislators, or 
their participation in public forums, community meetings, or social events.



HJR 44 requires a two-thirds vote of both the House and the Senate, and the 
signature of the Governor to place it before the voters in November. I would 
appreciate your careful review and consideration of this measure. Please 
call me at -4998 if you have any questions or concerns. Thank you.

CS HJR 44 (Judiciary)

Page 3
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O p i n i o n

(Lu-m-Q A  ^  ( I ^

O p e n  m e e t i n g s :  A  c r i t i c a l  i s s u e

When the Alaska Supreme 
court issued its opinion on the B y  R e p .  K a y  B r o w n  a n d  S e n .  A r l i s s  S t u r g u l e w s k i
open meetings lawsuit brought--------------------------------------------------------------------
against the Alaska legislature by gislators, which is essential to a
the League of Women Voters and legislator’s ability to represent
two Alaska newspapers, the rul- his or her constituents. At the
ing brought to light a crucial flaw same time, we felt that the legis-
in our state constitution. The lature, as the state’s only bicam-
court ruled that it had no juris- eral legislative body, elected
diction in the open meetings dis- along partisan lines, must have
pute and accordingly could not the flexibility to exercise that
force the legislature to comply partisanship,
with the state Open Meetings With these standards in mind,
Act. our proposed amendment re-

The crucial issue in the open ' quires that legislative delibera-
meetings lawsuit concerned the tions be open unless, as presently
right of the press and the public provided by the Open Meetings
to know about and understand Act, the body is meeting in a
the deliberations of their elected properly convened executive ses-
representatives. The need for ac- sion to consider matters ex­
cess to legislative deliberations pressly authorized by law. The
has never been more critical amendment r ’so states that if a
than at present. Decisions made matter is appropriate to a partic-
in Juneau are of vital interest to ular body (which includes com­
all Alaskans as the state comes mittees and subcommittees),
to terms with declining oil reve- then “private and substantive de-
nues. * liberation on the matter by a quo­

in response to the Supreme rum of that legislative body" is
Court’s decision, one legislative prohibited. The proposed amend-
leader characterized the ruling ment also recognizes the unique
as giving legislators “a blank role of legislative caucuses and
check." In essence, the Alaska ' specifically allows caucuses to
Supreme Court found that the le- meet in private, but only to con-
gislature’s conduct is above the sider “matters of procedure, or-
law that requires other state and • ganization, or strategy."
local officials to conduct the pub- We recognize, of course, that
lie’s business in the open. our amendment dfaws a fine line

Before the Supreme Court rul- of distinction between a discus- 
ing, it had been our belief that 
the public was entitled to open 
legislative meetings; we now 
know that a constitutional 
amendment is needed. With that 
goal in mind, we have introduced 
an identical Joint Resolution in 
both the House and the Senate 
that would amend the Alaska 
Constitution and specifically pro­
vided for open meetings by the 
legislature

The proposed amendment lan­
guage is the work product of a 
number of individuals who began 
meeting shortly after the Su­
preme Court issued its ruling, in­
cluding representatives of the 
League of Women Voters and 
several news organizations. In 
trying to draft suitable language 
with the help of this ad hoc 
group, we knew that it was es­
sential to develop both realistic 
and workable standards. Such 
standards must fundamentally 
ensure openness by the legis­
lature but also not prevent the 
free exchange of ideas among le­

sion that would be prohibited as 
"private and substantive” and a 
discussion that would be permis­
sible as a matter of caucus 
“strategy." In the final analysis, 
however, it is our feeling that it 
will be incumbent upon all legis- , 
lators to police themselves as a 
group and for individual mem­
bers to insist when appropriate, 
as we have, that the public’s 
right-to-know must be protected 
and that the public’s substantive 
business be conducted openly.

Finally, we believe that the 
proposed amendment provides 
both a realistic and workable set 
of standards by which the legis­
lature can conduct legislative 
business in an open manner 
while still providing legislators 
an opportunity to participate in 
confidential partisan activities. 
Without a constitutional amend­
ment to provide for the public’s 
right of access, the legislature 
will continue to be free to meet 
at will behind closed doors in 
clear violation of the Open Meet­
ings Act, but beyond the reach of 
the courts.

Rep. K a y  Brown and Sen. 
A rliss  Sturgulewski both repre­
sent Anchorage in  the Alaska 
State Legislature.
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S U B J E C T :  O p e n  m e e t i n g s
( C S H J R  4 4 ( J u d i c i a r y ) )

TO: R e p r e s e n t a t i v e  K a y  B r o w n

F R O M :  R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  C o u n s e l

I h a v e  r e v i e w e d  the c i t a t i o n s  f r o m  the H o u s e  R e s e a r c h  A g e n c y
r e p o r t  t h a t  R o x a n n e  p r o v i d e d  to m e  o n  t h e  a v o i d i n g  o f  a c t i o n
for a v i o l a t i o n  of  o p e n  m e e t i n g  laws. I h a v e  r e v i e w e d  a b o u t  
h a l f  o f  the la w s  of  the o t h e r  st a t e s  a n d  w i l l ,  if y o u  wish,
r e v i e w  the r e m a i n d e r .  B u t  it s e ems t h a t  s o m e  k i n d  of p a t­
t e r n  a p p e a r s  i n  the laws of the st a t e s  t h a t  I d i d  review.
L e t  m e  m a k e  s o m e  o b s e r v a t i o n s  a b o u t  t h e  laws a n d  t h e n  o f f e r  
the i n d i v i d u a l  a n a l y s e s  o f  the st a t e s  f r o m  A l a b a m a  t h r o u g h  
M i s s o u r i .

F i r s t ,  a n d  I t h i n k  this is s i g n i f i c a n t ,  I f o u n d  n o  case 
w h e r e  a n  A c t  o f  a l e g i s l a t u r e  w a s  a v o i d e d .  It a p p e a r s  that 
n o  a c t i o n  w a s  a v o i d e d  (or c h a l l e n g e d  u n t i l  A b o o d )  w h e r e  the 
v i o l a t i o n  w a s  b a s e d  o n l y  o n  the a c t i o n s  o f  a c o m m i t t e e  or 
s u b c o m m i t t e e  o f  the l e g i s l a t i v e  body.

T h e r e  is s o m e  l o g i c  to this point. W h i l e  c o m m i t t e e  r e c o m­
m e n d a t i o n s  a r e  u s e f u l ,  a m e m b e r  m a y  v o t e  f o r  o r  a g a i n s t  
f i n a l  p a s s a g e  b a s e d  o n  or in  s p i t e  o f  r e c o m m e n d a t i o n s  o f  a 
c o m m i t t e e .  W h a t  o n e  c o m m i t t e e  does m a y  b e  d i s r e g a r d e d  b y  a 
s u b s e q u e n t  c o m m i t t e e  or u s e d  for e n t i r e l y  d i f f e r e n t  re a s o n s .  
It s h o u l d  n o t  f o l l o w  th a t  t h e  a c t i o n  b y  a c o m m i t t e e  v i t i a t e s  
t h e  f i n a l  l e g i s l a t i v e  action.

In  p r o b a b l y  e v e r y  state, s t a t e  c o n s t i t u t i o n s  w i l l  r e q u i r e  
v o t e s  o n  f i n a l  e n a c t m e n t  to b e  p u b lic. W h e t h e r  a d i s r e g a r d  
o f  c o m m i t t e e  a c t i o n  th a t  v i o l a t e s  o p e n  m e e t i n g  c o n c e p t s  (if 
f i n a l  a c t i o n  is open) is a s e r i o u s  l o o p h o l e  or a r e a s o n a b l e  
e x p e c t a t i o n  m a y  b e  d e b a t a b l e  b u t  it a p p e a r s  to e x p l a i n  w h y  
the a p p l i c a t i o n  o f  o p e n  m e e t i n g  c o n c e p t s  to l e g i s l a t i v e
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a c t i o n  does n o t  r e s u l t  in the a v o i d a n c e  o f  the f i n a l  l e g i s­
la t i v e  action. T h e  l e g i s l a t u r e  s h o u l d  h a v e  the p o w e r  to 
c u r e  the d e f e c t s  i n  l e g i s l a t i o n  c a u s e d  b y  a c o m m i t t e e  o f  the 
l e g i s l a t u r e .

W h i l e  the s e n a t e  a n d  the h o u s e  e a c h  s e e m  to h a v e  t h e i r  o w n  
d i f f e r e n t  ideas a b o u t  the a m o u n t  o f  d e b a t e  r e q u i r e d  for 
a d o p t i o n ,  it is q u i t e  d i f f e r e n t  for a c o u r t  to o r d e r  the 
l e g i s l a t u r e  to e n g a g e  in " s u b s t a n t i a l ,  de novo, i n d e p e n d e n t  
a n d  p u b l i c  r e c o n s i d e r a t i o n  of  t h o s e  s u b s t a n t i v e  m a t t e r s  p r e­
v i o u s l y  d i s c u s s e d  in p r i v a t e . "  T h a t  r e m e d y  w a s  r e q u e s t e d  i n  
A b o o d  v. L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a ,  743 P . 2d 333, 334 
( A l a s k a  1987):

T h e  a m o u n t  o f  d e b a t e  r e q u i r e d  to c u r e  a v i o l a t i o n  is the 
k i n d  of q u e s t i o n  t h a t  t h e  c o u r t s  w o u l d  b e  r e q u i r e d  to a d­
dress if a v i o l a t i o n  b y  a c o m m i t t e e  is p e r m i t t e d  to t a i n t  
the f i n a l  l e g i s l a t i v e  a c t i o n  fat a l l y .  If I a m  c o r r e c t  th a t  
o n l y  v i o l a t i o n s  b y  t h e  e n a c t i n g  b o d y  w i l l  c a u s e  a c t i o n  to b e  
v oid, the cure for v i o l a t i o n s  is n o t  a p r o b l e m  s i n c e  n o  
v i o l a t i o n  b y  the l e g i s l a t u r e  i t s e l f  w i l l  (or can) occur.

D u r i n g  o u r  d i s c u s s i o n ,  I n o t e d  f r u s t r a t i o n  w i t h  e f f e c t i v e  
r e m e d i e s .  J o h n  H a r t l e  s u g g e s t e d  a n  a n a l o g y  to the e x­
c l u s i o n a r y  r u l e  (on e v i d e n c e  i n  c r i m i n a l  trial o b t a i n e d  in 
v i o l a t i o n  of c i v i l  r i g h t s ,  etc); the o n l y  r e m e d y  is the e x­
c l u s i o n  of  the e v i d e n c e ;  t h e  o n l y  s o l u t i o n  h e r e  is the 
a v o i d a n c e  of the law.

I d i s a gree. A  n u m b e r  o f  t h e  s t a t e s  p e r m i t  c i t i z e n  c o m­
p l a i n t s  for m a n d a t o r y  o r  o t h e r  i n j u n c t i o n s  a g a i n s t  the 
v i o l a t i o n s .  A  n u m b e r  p e r m i t  t h e  c i t i z e n  p l a i n t i f f  to o b t a i n  
f i n e s  for v i o l a t i o n s .  O n e  w o u l d  p e r m i t  the c o u r t  to t e r­
m i n a t e  the t e r m  o f  a m e m b e r  w h o  v i o l a t e d  op e n  m e e t i n g s  r e­
q u i r e m e n t s  and w a s  s a n c t i o n e d  t w i c e  d u r i n g  a term; t h a t  
w o u l d  n o t  w o r k  as to a l e g i s l a t o r  s i n c e  e x p u l s i o n  o f  m e m b e r s  
is a l s o  c o n s t i t u t i o n a l l y  r e g u l a t e d  b u t  it c o u l d  w o r k  o n  
o t h e r  le v e l s  of g o v e r n m e n t .  T h e  M a r y l a n d  p r o v i s i o n  says 
th a t  the a c t i o n  o f  a p u b l i c  b o d y  m a y  n o t  be  v o i d e d  b e c a u s e  
of the v i o l a t i o n  b y  a n o t h e r  p u b l i c  body; p e r h a p s  t h a t  a d­
d r e s s e s  the l e g i s l a t u r e  vs. its c o m m i t t e e s  question.

A t  t h a t  point, the p r o p e r  s a n c t i o n  is n o t  an a v o i d a n c e  of 
the l e g i s l a t i o n  b u t  t h e  p r o p e r  s a n c t i o n s  a g a i n s t  i n d i v i d u a l s  
i n v o l v e d  at the c o m m i t t e e  level. A n d  as I suggest, the 
c a s e s  t h a t  do a p p e a r  a d d r e s s  v i o l a t i o n s  b y  s c h o o l  b o a r d s ,  
m u n i c i p a l i t i e s ,  a n d  o t h e r  p u b l i c  b o d ies. I f o u n d  n o  c a s e
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w h e r e  the d e f e c t  in c o m m i t t e e  a c t i o n  v o i d e d  t h e  a c t i o n  b y  
t h e  f i n a l  a d o p t i n g  b o d y  t h a t  i t s e l f  c o m p l i e d  w i t h  o p e n  
m e e t i n g  r e q u i r e m e n t s .

F i n a l l y ,  a n  a n a l y s i s  o f  s t a t e  laws. W h i l e  it h a s  b e e n  s u g­
g e s t e d  (by the H o u s e  R e s e a r c h  A g e n c y  r e p o r t )  t h a t  e a c h  s t a t e  
h a s  a n  o p e n  m e e t i n g  law, it is far f r o m  t r u e  th a t  the c i t a­
tions  o f f e r e d  p r o v e  t h a t  the l e g i s l a t u r e s  h a v e  u n i f o r m l y  
s u b j e c t e d  t h e m s e l v e s  to s u c h  laws.

A l a b a m a .  I c o u l d  f i n d  n o  laws at t h e  c i t a t i o n  s u g g e s t e d  in 
t h e  H R  r e p o r t .  T i t l e  13 h a s  b e e n  r e p e a l e d .  N o  e n t r i e s  i n  
t h e  i n d e x  for the topic.

A r i z o n a .  Sec. 38.431. A p p l i e s  to the l e g i s l a t u r e .  N o  ca s e  
in  a n n o t a t i o n  a p p e a r s  to h a v e  c h a l l e n g e d  l e g i s l a t i v e  v i o l a­
tions. O n l y  a p p l i e s  w h e n  a q u o r u m  is p r e s e n t  a c c o r d i n g  to 
A G  o p i n i o n .  C o u r t  m a y  i m p o s e  a fi n e  of n o t  to e x c e e d  $500. 
S e c . 431.07. P u b l i c  b o d y  m a y  n o t  e x p e n d  p u b l i c  m o n e y  to 
d e f e n d  a c t i o n  u n d e r  c e r t a i n  c i r c u m s t a n c e s .  Sec. 431.07. 
E i t h e r  h o u s e  o f  l e g i s l a t u r e  m a y  e x e m p t  i t s e l f  b y  a d o p t i o n  of 
r u l e  or p r o c e d u r e .  Sec. 431 . 0 8 ( B ) .  D o e s  n o t  a p p l y  to 
c o n f e r e n c e  c o m m i t t e e s  o f  l e g i s l a t u r e  or a n y  caucus.
Sec. 4 3 1 . 0 8 ( A ) ;  c o n f e r e n c e  c o m m i t t e e s  s h a l l  n o n e t h e l e s s  b e  
open.

A r k a n s a s .  C i t a t i o n  i n c o r r e c t :  see A . C . A .  25.19.101 et seq. 
O p e n  m e e t i n g s  s e c t i o n  do e s  n o t  a p p l y  to the l e g i s l a t u r e .
Sec. 2 5 . 1 9 . 1 0 6 ,  M i s d e m e a n o r  p e n a l t y  for v i o l a t i o n s  of $200 
o r  30 days (sec. 2 5 . 2 9 . 1 0 4 ) .  A c t i o n  t a k e n  n o t  v o i d  u n l e s s  
a d o p t e d  at a p u b l i c  m e e t i n g .  Sec. 2 5 . 1 9 . 1 0 6 .

C a l i f o r n i a .  C i t a t i o n  g i v e n  (sec. 11120 et s e q . , Cal. G o v ' t  
Code) a p p l i e s  o n l y  to e x e c u t i v e  b r a n c h  a g e n c i e s .  See 
e a r l i e r  m e m o r a n d u m  for c o m m e n t s  o n  s e c t i o n s  a p p l i c a b l e  to 
t h e  l e g i s l a t u r e .

C o l o r a d o .  C.R.S. sec. 2 4.6.401 et seq. A p p l i e s  to the 
l e g i s l a t u r e .  Sec. 2 4 . 6 . 4 0 2 .  D o e s  n o t  a p p l y  to " c h a n c e  
m e e t i n g  or  s o c i a l  g a t h e r i n g  at w h i c h  d i s c u s s i o n  of p u b l i c  
b u s i n e s s  is n o t  the c e n t r a l  p u r p o s e . "  Sec. 2 4 . 6 . 4 0 2 ( 2 . 1 ) ,  
P r o v i s i o n s  o n  i n v a l i d i t y  m a y  n o t  a p p l y  to the l e g i s l a t u r e :  
"(4) N o  r e s o l u t i o n ,  rule, r e g u l a t i o n ,  o r d i n a n c e ,  or f o r m a l  
a c t i o n  of  a bo a r d ,  c o m m i t t e e ,  c o m m i s s i o n ,  or o t h e r  p o l i c y­
m a k i n g  or r u l e - m a k i n g  b o d y  s hall be  v a l i d  u n l e s s  t a k e n  or 
m a d e  at a m e e t i n g  that m e e t s  the r e q u i r e m e n t s  . . . "  N o t e
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t h a t  w h i l e  it a p p l i e s  to a c o m m i t t e e  in the l e g i s l a t u r e ,  a 
c o m m i t t e e  is n o t  a p o l i c y  m a k i n g  body.

C o n n e c t i c u t .  G . S . C .  sec. 1.21. A p p e a r s  to a p p l y  to the
l e g i s l a t u r e .  Sec. 1.21(a). E s t a b l i s h e s  notice; h a s  n o  p r o ­
v i s i o n  e x p l i c i t l y  e s t a b l i s h i n g  a p p l i c a t i o n  to the l e g i s l a­
tur e  or p r o v i d i n g  for the i m p l i c a t i o n s  o f  v i o l a t i o n s  (even 
as to e x e c u t i v e  b r a n c h  a g e n c i e s ) .

D e l a w a r e .  29 D . C . A .  sec. 10001 et seq. I n c l u d e s
l e g i s l a t u r e .  Sec. 10002. " A n y  a c t i o n  t a k e n  at a m e e t i n g  in
v i o l a t i o n  of th i s  c h a p t e r  m a y  b e  v o i d e d  b y  the C o u r t  o f  
C h a n c e r y "  w i t h i n  60 days o f  n o t i c e  of the a c t i o n  b u t  n o t  
m o r e  t h a n  6 m o n t h s  f r o m  the action. Sec. 10005(a). No  
a n n o t a t i o n s  r e g a r d i n g  v i o l a t i o n s  b y  the l e g i s l a t u r e .

F l o r i d a .  Ch. 286, F.S. at 011. D o e s  n o t  a p p l y  to the 
l e g i s l a t u r e .  Sec. 2 8 6 . 0 1 1 ( 1 ) .  D i d  n o t  d e t e r m i n e  w h e t h e r
o t h e r  l a w  a p p l i e s  to the l e g i s l a t u r e .

G e o r g i a .  ' Z.G. sec 50-14-1 et seq. N o t  a p p l i c a b l e  to the 
l e g i s l a t u r e .

H a w a i i .  H.R.S. sec. 92.3. D o e s  n o t  a p p l y  to the l e g i s l a­
ture. Sec. 92.10; rather, w i l l  b e  s u b j e c t  to r u l e s  a d o p t e d  
b y  the l e g i s l a t u r e  (I h a v e  n o t  f o u n d  su c h  r u l e s ) . E x e c u t i v e  
a c t i o n  v o i d a b l e  o n  " p r o o f  o f  w i l l f u l  v i o l a t i o n . "  Sec. 92.- 
11 .

Idaho. I.C. sec. 6 7 - 2 3 4 0  et seq. G e n e r a l  s e c t i o n s  do n o t  
a p p l y  to the l e g i s l a t u r e .  Sec. 2341, O p e n  l e g i s l a t i v e  
m e e t i n g s  r e q u i r e d .  Sec. 2346. C u r i o u s l y ,  t h ere is n o  
s t a t u t o r y  a u t h o r i z a t i o n  for a n y  e x e c u t i v e  s e s s i o n  b y  
l e g i s l a t i v e  c o m m i t t e e s :  " A l l  m e e t i n g  . . . shall b e  o p e n  at 
a l l  times"; I s u g g e s t  the s e c t i o n  c a n n o t  b e  t a k e n  s e r i o u s l y .  
A c t i o n  t a k e n  at a m e e t i n g  that v i o l a t e s  the s e c t i o n s  is n u l l  
a n d  v o i d .  No c a s e s  c o n s t r u i n g  s t a t u t e  in c o n t e x t  o f  s u i t  
a g a i n s t  l e g i s l a t u r e  for its v i o l a t i o n .

I l l i n o i s .  102 111. A.S. sec. 41 et seq. I n c l u d e s  " l e g i s l a­
ti v e  . . . b o d i e s  of the s t a t e  . . . e x c e p t  the G e n e r a l  A s ­
s e m b l y  a n d  c o m m i t t e e s  or c o m m i s s i o n s  t h e r e o f . "  Sec. 41.02. 
D i d  n o t  f i n d  a n y  s p e c i f i c  s e c t i o n s  a p p l y i n g  to the l e g i s l a­
ture.

I n d i a n a .  B . I . S . A .  sec. 5 - 1 5 - 1 . 5 - 1 .  A p p e a r s  to a p p l y  to the 
l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 2 ( a ) . N o t i c e  r e q u i r e m e n t  do n o t
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a p p l y  to the l e g i s l a t u r e .  Sec. 5 - 1 4 - 1 . 5 - 5 ( g >. C i t i z e n  m a y  
e n j o i n  a c t i o n  t a k e n  at an  e x e c u t i v e  s e s s i o n  or to d e c l a r e  
v o i d  a c t i o n  in v i o l a t i o n  o f  n o t i c e  r e q u i r e m e n t s  (not a p p l i c­
ab l e  to l e g i s l a t u r e ) .  Sec. 5 - 1 4 - 1 . 5 - 7 ( a ) . C o u r t  m a y  a w a r d  
costs a n d  a t t o r n e y  fe e s  if a c t i o n  w a s  k n o w i n g  a n d  i n t e n­
tional. Sec. 5-14 - 1 . 5 — 7 ( f ).

Iowa. T h e  c o r r e c t  c i t a t i o n  is c h a p t e r  21 in the 1987 code. 
T h e  c h a p t e r  does n o t  a p p l y  to the l e g i s l a t u r e .  R e m e d i e s  
i n c l u d e  a s s e s s m e n t  of f i n e s  of $1 0 0  to $5 0 0  for p a r t i c i­
pants; n o  f ines for a p e r s o n  w h o  v o t e d  a g a i n s t  the v i o l a t i n g  
m e e t i n g  or a c t e d  in g o o d  f a i t h  or i n  r e l i a n c e  o f  l e g a l  
advice. Sec. 2">.6(3). C o s t s  a n d  a t t o r n e y  fees for p r e­
v a i l i n g  p a r t y  w h o  e s t a b l i s h e s  the v i o l a t i o n .  Sec. 21.6(3). 
V o i d s  the a c t i o n  t a k e n  in v i o l a t i o n  if  t h e  ca s e  is b r o u g h t  
w i t h i n  six m o n t h s  of the a c t i o n  o n  a d e t e r m i n a t i o n  t h a t  the 
p u b l i c  i n t e r e s t  in the e n f o r c e m e n t  o f  the o p e n  m e e t i n g  
p o l i c y  o u t w e i g h s  the p u b l i c  i n t e r e s t  in  s u s t a i n i n g  the 
v a l i d i t y  o f  the a c t i o n  taken; d o e s n ' t  a p p l y  to a n  a c t i o n  
r e g a r d i n g  the i s s u a n c e  o f  b o n d s  o r  o t h e r  i n d e b t e d n e s s  of a 
g o v e r n m e n t a l  b o d y  if a p u b l i c  h e a r i n g ,  e l e c t i o n ,  or p u b l i c  
sale h a s  b e e n  held. T h e  c o u r t  m a y  r e m o v e  an i n d i v i d u a l  w h o  
h a s  e n g a g e d  in two p r i o r  v i o l a t i o n s  in w h i c h  d a m a g e s  w e r e  
a s s e s s e d  d u r i n g  the m e m b e r ' s  term. M a y  i s s u e  a m a n d a t o r y  
i n j u n c t i o n  p u n i s h a b l e  b y  c i v i l  c o n t e m p t .  I g n o r a n c e  is no  
d e f e n s e .

K a n sas. 75 K.S.A. sec. 43 1 7  et seq. A p p e a r s  to a p p l y  to the 
l e g i s l a t u r e .  Sec. 4318. V i o l a t o r s  s u b j e c t  to a $500 c i vil 
pen a l t y .  A n y  b i n d i n g  a c t i o n  t a k e n  i n  v i o l a t i o n  is v o i d a b l e  
in an a c t i o n  b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l  or c o u n t y  
attorney. Sec. 4320. C o u r t  m a y  a w a r d  c o s t s  a n d  a t t o r n e y  
fees. E x c e p t i o n s  for i m p e a c h m e n t  a r e  m a d e .  Sec. 4318. One 
a n n o t a t i o n  says that t h e r e  w a s  n o  " a u t h o r i t y  for p r i v a t e  
i n d i v i d u a l  to b r i n g  a c t i o n  to v o i d  a c t s  p e r f o r m e d  in v i o l a­
tio n  of o p e n  m e e t i n g s  law. S t o l d t  v. C i t y  of T o r o n t o , 678 
P . 2d 153 (Kansas 1984). U n a n n o u n c e d  g a t h e r i n g  p r i o r  to o f­
fici a l  m e e t i n g  v i o l a t e s  the law. C o g g i n s  v. P u b l i c  E m p l o y e e  
R e l a t i o n s  B o a r d , 581 P . 2 d  817.

K e n t u c k y .  K R S  61.805. A p p e a r s  to a p p l y  to the l e g i s l a t u r e .  
Sec. 6 1 . 8 0 5 ( 2 ) ,  b u t  w i t h  some " e x c e p t i o n s "  " c o m m i t t e e s  of 
the g e n e r a l  a s s e m b l y  o t h e r  than s t a n d i n g  c o m m i t t e e s " .  Sec. 
6 1 . 810(9). Co u r t s  m a y  e n f o r c e  b y  i n j u n c t i o n .  Sec. 61.845. 
C u r i o u s l y ,  t h o u g h  t h e r e  are p a g e s  o f  a n n o t a t i o n s  of o p i n i o n s  
o f  the a t t o r n e y  g e n e r a l  as w e l l  as c o u r t  d e c i s i o n s ,  n o  case 
i n v o l v e s  the l e g i s lature.
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L o u i s i a n a .  R S  42.5 is t h e  law; a 1981 a m e n d m e n t  d e l e t e d  the 
l a n g u a g e  that e x e m p t e d  t h e  l e g i s l a t u r e  in t h ose w o r d s  b u t  
the w o r d s  n o w  u s e d  do n o t  i n c l u d e  the l e g i s l a t u r e .
Sec. 4 2 . 4.2(2). A  s p e c i f i c  s e c t i o n  a u t h o r i z e s  c l o s e d  or 
e x e c u t i v e  s e s s i o n s  o f  l e g i s l a t i v e  h o u s e s  a n d  c o m m i t t e e s .
Sec. 42.6.2. T h e  l a w  a l s o  e x e m p t s  " c h a n c e  m e e t i n g s ,  s o c i a l  
ga t h e r i n g s ,  or o t h e r  g a t h e r i n g s  at w h i c h  o n l y  p r e s e n t a t i o n s  
a r e  m a d e  to m e m b e r s  of t h e  l e g i s l a t u r e  or m e m b e r s  o f  e i t h e r  
h o u s e  t h e r e o f  o r  of a n y  c o m m i t t e e  or s u b c o m m i t t e e  if n o  v o t e  
or  o t h e r  action, i n c l u d i n g  f o r m a l  or i n f o r m a l  p o l l i n g  of 
m e m b e r s ,  is t a k e n . "  Sec. 4 2 . 6 . 2 ( C ) .  T h e  l e g i s l a t u r e  is e x­
e m p t e d  f r o m  r e q u i r e m e n t  a p p l i c a b l e  to e x e c u t i v e  a g e n c y  t h a t  
m e e t i n g s  for the y e a r  b e  a n n o u n c e d  at the b e g i n n i n g  of t h e  
year. Sec. 42.7. S u i t s  to v o i d  a c t i o n  m u s t  b e  f i l e d  w i t h i n  
60 days of the action.

Maine. 1 M R S A  sec. 401 et seq. A p p l i e s  to the l e g i s l a t u r e .  
Sec. 402.2. F o r  v i o l a t i o n s  of the p o l i c y :  " I f  a n y  b o d y  or
a g e n c y  a p p r o v e s  a n y  o r d i n a n c e s ,  orde r s ,  rules, r e s o l u t i o n s ,  
r e g u l a t i o n s ,  c o n t r a c t s ,  a p p o i n t m e n t s  or o t h e r  o f f i c i a l  
a c t i o n  in a n  e x e c u t i v e  s e s s i o n ,  this a c t i o n  s h a l l  b e  i l l e g a l  
a n d  the o f f i c i a l s  r e s p o n s i b l e  s h a l l  b e  s u b j e c t  to the 
p e n a l t i e s  h e r e i n a f t e r  p r o v i d e d " .  I n o t e  th a t  ".Acts" a r e  n o t  
included. The p e n a l t y  is a c l ass E crime, p r o b a b l y  u. m i s ­
demeanor. No ca s e  e x a m i n e s  a c h a l l e n g e  to a l e g i s l a t i v e  
e n a c t m e n t .

M a r y l a n d .  76A A . C . M . ,  sec. 7 et s e q . , r e o r g a n i z e d  as 10 
A.C.M., 501 et seq. in the 1984 e d i t i o n .  R e g a r d i n g  e n f o r c e­
ment, the l a w  says: . . . the c o u r t  m a y  d e c l a r e  v o i d  a n y  
f i n a l  a c t i o n  t a k e n  at a m e e t i n g  h e l d  in w i l f u l  v i o l a t i o n  o f  
[the law] if the c o u r t  f i n d s  no  o t h e r  r e m e d y  w o u l d  b e  
a d e q u a t e  u n d e r  the c i r c u m s t a n c e s . H o w e v e r ,  the a c t i o n  of  a 
p u b l i c  b o d y  m a y  n o t  b e  v o i d e d  b e c a u s e  o f  the v i o l a t i o n  . . . 
b y  any o t h e r  p u b l i c  b o d y . "  Sec. 10- 5 1 0 ( a ) ( 2 ) ;  
sec. 1 0 - 5 1 0(e) a u t h o r i z e s  i n j u n c t i o n s  or o t h e r  a p p r o p r i a t e  
relief. T h e  sectiot. s p e c i f i c a l l y  e x c l u d e s  a c t i o n s  a p p r o­
p r i a t i n g  p u b l i c  funds, l e v y i n g  taxes, or p r o v i d i n g  for the 
i s s u a n c e  of bonds, n o t e s ,  or e v i d e n c e s  o f  p u b l i c  o b l i g a t i o n  
f r o m  the a u t h o r i t y  o f  the c o u r t  to v o i d  a c tions. Sec. 10- 
510(a). No  c a s e  e x a m i n e s  a c h a l l e n g e  to a l e g i s l a t i v e  e n­
actment.

M a s s a c h u s e t t s .  3 0 A  M . G . L . A .  sec. 11A. D o e s  n o t  a p p l y  to 
the g e n e r a l  c o u r t  ( l e g i s l a t u r e )  or the c o m m i t t e e s  or r e c e s s  
c o m m i t t e e s  of the g e n e r a l  court. Sec. 11A.
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M i c h i g a n .  M i c h i g a n  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n  r e q u i r i n g  
o p e n  m e e t i n g  u n l e s s  the p u b l i c  w e l f a r e  r e q u i r e s  o t h e r w i s e .  
Art. 4, sec. 20. T h e  c u r r e n t  c i t a t i o n  to the g e n e r a l  l a w  is 
15 M . C . L . A .  sec 261 et s e q . " P u b l i c  b o d y "  is d e f i n e d  as 
" a n y  s t a t e  . . . l e g i s l a t i v e  . . . b o d y ,  i n c l u d i n g  a . . . 
c o m m i t t e e ,  s u b c o m m i t t e e  . . . e m p o w e r e d  b y  the s t a t e  
c o n s t i t u t i o n  . . .  to e x e r c i s e  g o v e r n m e n t a l  . . . a u t h o r i t y  
. . . Sec. 1 5 . 2 62(a); u n d e r  1 5 . 2 6 2 ( d ) ,  " d e c i s i o n "  
i n c l u d e s  a " v o t e  . . . u p o n  a . . . b i l l  . . . "  A t t o r n e y  
G e n e r a l  o p i n i o n s  a r e  c o n s i s t e n t  t h a t  c o m m i t t e e  a c t i o n  is 
c o v e r e d .  A  r e e n a c t m e n t  c o m p l y i n g  w i t h  t h e  act c u r e s  a p r i o r  
e n a c t m e n t  that w a s  d e f i c i e n t ;  t h e  e f f e c t i v e  date is o n  the 
r e e n a c t m e n t .  Sec. 15.270. No c a s e  a d d r e s s e s  a c h a l l e n g e  to 
a l e g i s l a t i v e  e n a c t m e n t .

M i n n e s o t a .  M.S. 4 7 1 . 7 0 5 .  Does n o t  a p p l y  to the 
l e g i s l a t u r e .

M i s s i s s i p p i .  N o t  r e v i e w e d .

M i s s o u r i .  M . R . S . ,  sec. 6 1 0 . 0 1 0  e t  s e q . A p p l i e s  to the 
l e g i s l a t u r e .  Sec. 6 1 0 . 0 1 0 ( 2 ) .  V i o l a t i o n s  i n c lude 
•injunctive relief. Sec. 610.027(1 ). C i v i l  fines o f  n o t  
m o r e  t h a n  $100 are a u t h o r i z e d .  Sec. 6 1 0 . 0 2 7 ( 3 ) .  A c t i o n s  
m a y  v o i d  t h e  a c t i o n  o n  e v i d e n c e  t h a t  t h e  g o v e r n m e n t a l  b o d y  
v i o l a t e d  t h e  s e c t i o n  " i f  the c o u r t  f i n d s  u n d e r  the facts o f  
t h e  p a r t i c u l a r  case t h a t  the p u b l i c  i n t e r e s t  in the 
e n f o r c e m e n t  of the p o l i c y  . . . o u t w e i g h s  the p u b l i c  
i n t e r e s t  i n  s u s t a i n i n g  the v a l i d i t y  o f  t h e  a c t i o n  t a k e n  at 
the c l o s e d  m e e t i n g ,  r e c o r d ,  or v o t e . "  Sec. 610.02 7 ( 4 ) .  
I n j u n c t i v e  r e l i e f  is a u t h o r i z e d .  Sec. 6 10.030. No 
a n n o t a t i o n  a p p l i e s  a c h a l l e n g e  to a l e g i s l a t i v e  e n a c t m e n t .

If  I m a y  b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : b b
b 4 / 0 2 0



LEGISLATIVE AFFAIRS A G E N C Y

K E M O R A  N D U M  M a r c h  15, 1988

S U B J E C T ;  O p e n  m e e t i n g s ;  "actic*' v i o l a t i n g  the s e c t i o n
is v o i d "  ( C S H J R  4 4 ( J ^ i c i a r y ) )

TO: Representative Kay Brown

FROM: Richard A. Bradley
Legislative Counse

I h a v e  r e v i e w e d  the c i t a t i o n s  t h a t  R o x a n n e  T u r n e r  p r o v i d e d  
to m e  r e g a r d i n g  the c o n s t i t u t i o n s  a n d  laws o f  C a l i f o r n i a  a n d  
O r e g o n  r e g a r d i n g  o p e n  m e e t i n g s .

A  b r i e f  s u m m a r y  o f  the p r o v i s i o n s  w o u l d  b e  that n e i t h e r  
s t a t e  h a s  a n y  p r o v i s i o n  v o i d i n g  laws for v i o l a t i o n s  o f  the 
o p e n  m e e t i n g s  laws o f  t h o s e  states.

N o r  do the c o n s t i t u t i o n s  o f  t h o s e  s t a t e s  l e a d  to th a t  
r e s u l t .

T h e  C a l i f o r n i a  C o n s t i t u t i o n  p r o v i d e s  that the " p r o c e e d i n g s  
o f  e a c h  h o u s e  a n d  the c o m m i t t e e s  t h e r e o f  s h a l l  be  p u b l i c  
e x c e p t  as p r o v i d e d  b y  s t a t u t e  or c o n c u r r e n t  r e s o l u t i o n ,  w h e n  
s u c h  r e s o l u t i o n  is a d o p t e d  b y  t w o - t h i r d s  v o t e  of the m e m b e r s  
of  e a c h  ho u s e ,  . . . "  Art. IV, sec. 7(c), C a l i f o r n i a  
C o n s t i t u t i o n .

C o n t r a r y  to the i n f o r m a t i o n  R o x a n n e  g a v e  me, the e n a b l i n g  
l e g i s l a t i o n  at Secs. 1 1 1 2 0  - 11131 of  the C a l i f o r n i a  
( G o v e r n m e n t )  C o d e  d o e s  n o t  a p p l y  to the l e g i s l a t u r e  b u t  
r a t h e r  o n l y  to s t a t e  e x e c u t i v e  b r a n c h  a g e n c i e s .  A n d  I 
b e l i e v e  th a t  no  p r o v i s i o n  o f  th a t  l a w  p r o v i d e s  t h a t  a c t i o n  
t a k e n  in v i o l a t i o n  o f  it is void. T h e  o n l y  r e m e d i e s  o f f e r e d  
i n  t h o s e  s e c t i o n s  of  t h e  C a l i f o r n i a  law is the a u t h o r i z a t i o n  
o f  l i t i g a t i o n  s e e k i n g  m a n d a m u s  or i n j u n c t i v e  r e l i e f  (Sec. 
11130), c o sts a n d  a t t o r n e y  fees (Sec. 11130.5), a n d  a 
p r o v i s i o n  m a k i n g  t h e  c o n d u c t  a m i s d e m e a n o r  (Sec. 1 1 1 3 0 . 7 ) .
A  c o p y  o f  t h e s e  s e c t i o n s  is enclo s e d .
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C a l i f o r n i a  does, h o w e v e r ,  h a v e  a n  o p e n  m e e t i n g s  law s p e c i f i­
c a l l y  c o n c e r n e d  w i t h  t h e  l e g i s l a t u r e .  S e e  Secs. 9027 - 
9031, C a l i f o r n i a  (Gov e r n m e n t )  Code, c o p i e s  enclosed.

T h e  l e g i s l a t i v e  f o r m u l a t i o n  of art. IV, sec. 7(c), q u o t e d  
a b o v e ,  p r o v i d e s  that a l l  " m e e t i n g s  o f  the A s s e m b l y  and 
S e n a t e  a n d  the c o m m i t t e e s  a n d  s u b c o m m i t t e e s  thereof, a n d  a n y  
c o n f e r e n c e  c o m mittee, s hall be o p e n  a n d  p u b l i c  and all the 
p r o c e e d i n g s  s h all b e  c o n d u c t e d  o p e n l y  so that the p u b l i c  m a y  
r e m a i n  i n f o r m e d ,  e x c e p t  as o t h e r w i s e  p r o v i d e d  in this 
a r t i c l e .  A l l  m e e t i n g s  of a n y  c o n f e r e n c e  c o m m i t t e e  s h a l l  b e  
o p e n  to p r e s s  r e p r e s e n t a t i v e s  a c c r e d i t e d  by the J o i n t  R u l e s  
C o m m i t t e e . "  Sec. 9027.

T w o  s a n c t i o n s  are stated: (1) a k n o w i n g  v i o l a t i o n  is a m i s ­
d e m e a n o r .  Sec. 9 0 3 0 j a n d  (2) a m a n d a m u s  or i n j u n c t i v e  
a c t i o n  fox d e c l a r a t o r y  r e l i e f  m a y  b e  filed. Sec. 9031.

T h e  O r e g o n  laws are c o n s i s t e n t .

T h e  O r e g o n  C o n s t i t u t i o n  p r o v i d e s  t h a t  the " d e l i b e r a t i o n s  of  
e a c h  h o u s e ,  of c o m m i t t e e s  o f  e a c h  h o u s e  or j o i n t  c o m m i t t e e s  
a n d  o f  c o m m i t t e e s  of the whole, s h a l l  be  o p e n . "  Art. IV, 
sec. 14, O r e g o n  C o n s t i t u t i o n .  T h e  s e c t i o n  also directs e a c h  
h o u s e  to a d o p t  rules to i m p l e m e n t  t h e  s e c t i o n  a n d  b o t h  
h o u s e s  are d i r e c t e d  to a d o p t  j o i n t  r u l e s  r e l a t i n g  to j o i n t  
l e g i s l a t i v e  activity.

I h a v e  i n c l u d e d  cop i e s  of ORS Secs. 1 9 2 . 6 1 0  - 192.690. T h e y  
a r e  a m b i g u o u s  as to w h e t h e r  they a p p l y  to l e g i s l a t i v e  A c t s  
or  l e g i s l a t i v e  p r o c e e d i n g s .  I c a n  f i n d  n o  p r o v i s i o n  w i t h i n  
t h e s e  s e c t i o n s  that u s e s  t e r m s  to b e  e x p e c t e d  in laws a p­
p l y i n g  to the l e g i s l a t u r e .  But I c a n  f i n d  no spe c i f i c  p r o ­
v i s i o n s  that do a p p l y  to the l e g i s l a t u r e ;  since we do n o t  
h a v e  a c c e s s  to the l e g i s l a t i v e  r u l e s ,  t h a t  m a y  w e l l  be  the 
t h e  l o c a t i o n  of those p r o v i s i o n s .

Sec. 1 9 2 . 6 8 0  e s t a b l i s h e s  the p o l i c y  t h a t  the court m a y  o r d e r  
e q u i t a b l e  r e l i e f  as it c o n s i d e r s  a p p r o p r i a t e .  The l a w  a l s o  
p r o v i d e s  that

A  d e c i s i o n  shall n o t  b e  v o i d e d  i f  o t h e r  e q u i t a b l e  r e ­
lief  is ava i l a b l e .  T h e  c o u r t  m a y  o r d e r  p a y m e n t  to a 
s u c c e s s f u l  p l a i n t i f f  in a su i t  b r o u g h t  u n d e r  this s e c­
tio n  of r e a s o n a b l e  a t t o r n e y  f e e s  at trial and on  a p­
peal, by  the g o v e r n i n g  body, or p u b l i c  b o d y  of w h i c h  it



is a p a r t  or to w h i c h  it rep o r t s .  ORS, sec. 192.- 
680(1).

T h i s  r e m e d y  m a y  b e  o f f e r e d  b e c a u s e  it w o u l d  be v e r y  u n l i k e l y  
t h a t  a p l a i n t i f f  c o u l d  p r o v e  " a c t u a l  d a m a g e s "  for a 
v i o l a t i o n  o f  the law.

T h e  l a w  a l s o  p r o v i d e s  that if the v i o l a t i o n  w a s  a " r e s u l t  of  
w i l f u l  m i s c o n d u c t  b y  a n y  m e m b e r  or m e m b e r s  o f  the g o v e r n i n g  
b o d y ,  th a t  m e m b e r  or m e m b e r s  s h a l l  be  j o i n t l y  a n d  s e v e r a l l y  
l i a b l e  to the g o v e r n i n g  b o d y  . . .  for t h e  a m o u n t  p a i d  
u n d e r  s u b s e c t i o n  (1)."

F i n a l l y ,  the O r e g o n  l a w  p r o v i d e s  that " t h e  p r o v i s i o n s  o f  
this s e c t i o n  s h a l l  b e  the e x c l u s i v e  r e m e d y  for an a l l e g e d  
v i o l a t i o n  of O R S  1 9 2 . 6 1 0  - 1 9 2 . 6 9 0 . "

I b e l i e v e  it is a c c u r a t e  to n o t e  that n e i t h e r  C a l i f o r n i a  n o r  
O r e g o n  w i l l  v o i d  a l e g i s l a t i v e  A c t  for a v i o l a t i o n  of t h ^ i r  
o p e n  m e e t i n g s  laws. T h e  laws al s o  s u g g e s t  that s a n c t i o n s  
a g a i n s t  m e m b e r s  w h o s e  c o n d u c t  is w i l f u l  is a p r o p e r  r e­
course.

D u r i n g  t h e  m e e t i n g  y e s t e r d a y ,  I h e a r d  the s u g g e s t i o n  s e v e r a l  
t i m e s  t h a t  v o i d i n g  the law w a s  r e q u i r e d  b e c a u s e  n o  o t h e r  
r e m e d y  w a s  a v a i l a b l e .  It seems that t h e r e  m a y  b e  some 
o t h e r s .

Y o u  m a y  w i s h  to c o n s i d e r  the a l t e r n a t i v e s  that s e ems to f l o w  
f r o m  the C a l i f o r n i a  and O r e g o n  exper i e n c e .

(1) A m e n d  the o p e n  m e e t i n g  l a w  to p e r m i t  i n j u n c t i v e  a n d  
m a n d a t o r y  a c t i o n s  for v i o l a t i o n s  of the law, w i t h  the s a n c­
t i o n  a v a i l a b l e  f r o m  the f u n d i n g  of the a g e n c y  s u e d  b u t  w i t h  
t h e  c o u r t  g i v e n  the option, as in Oregon, o f  a s s e s s i n g  the 
f i n e  a g a i n s t  the a c t i n g  m e m b e r s  if the v i o l a t i o n  w a s  w i l f u l .

(2) M a k e  v i o l a t i o n s  of the o p e n  m e e t i n g  l a w  b y  l e g i s l a t o r s  
a v i o l a t i o n  of  l e g i s l a t i v e  ethics, AS  24.60.

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

E n c l o s u r e s

R A B : b b  
b 4/ 013



Kay Brown
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s

TO All House Members

FROM: Representative Kay

DATE: December 28, 1987

B r o w n s

SUBJ: Constitutional Amendment for Open Meetings

Please find attached a draft Joint Resolution that I plan to 
introduce along with Representatives Ellis, Frank, Davis, 
Cotten and Navarre providing for an amendment to the state 
constitution relating to open meetings. The proposed amendment 
provides a reasonable and workable solution to a difficult 
problem, and I would welcome additional co-sponsors of this 
legislation.

The amendment would constitutionally mandate legislative 
adherence to the Open Meetings Act and provide for enforcement 
in the instance of a violation. The amendment also allows 
legislative caucuses to meet in private for certain specific 
purposes.

The proposed language is the work product of a number of 
individuals who began meeting together shortly after the 
Supreme Court, issued its ruling on the open meetings lawsuit 
last September. It is my feeling that the amendment provides a 
realistic and workable set of standards under which we can 
conduct the public's business while also providing a 
constitutional basis for court enforcement of the Open 
Meetings Act.

As you know, the Supreme Court ruled that the Open Meetings 
Act is not enforceable against the legislature. In League of 
Women Voters v. the Alaska Legislature, not even the defense 
attorneys disputed that the law had been violated. However, 
the Supreme Court found that it had no constitutional basis to 
force the legislature to adhere to the open meetings statute.

Respect for the legislature is diminished when we mandate a 
law for other public bodies, such as municipal assemblies, but 
do not hold ourselves to the same standard. The proposed 
amendment requires that legislative deliberations be open 
unless the legislative body is meeting in executive session to 
consider matters authorized by law. It states that if a matter 
is appropriate to a particular legislative body, a quorum of

P. O . B o x  2 0 - 2 6 6 1  
A n c h o r a g e ,  A K  9 9 5 2 0 - 2 6 6 1  

( 9 0 7 )  2 7 2 - 0 2 0 7

D u rin g  S e ss io n ?

P . O . BOX  V  
J u n e a u ,  A K  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 4 9 9 8



that body (ie, committee, subcommittee, etc.) cannot engage in 
private and substantive deliberation on that matter.

The amendment specifically allows legislative caucuses to meet 
in private to consider matters of procedure, organization or 
strategy. The legislative intent included in this measure 
makes it clear that this amendment is not intended to prevent 
the free flow of ideas among legislators or participation by 
legislators in public forums, community meetings, or social 
events.

As I mentioned, the language included in this draft is the 
product of several meetings with a variety of individuals and 
organizations. This same group is presently discussing the 
possibility of an initiative drive to place an advisory 
resolution on the ballot.

If you have any questions, or would care to discuss this 
proposal, please feel free to contact my Juneau office at 
465-4998 after January 7th. If you wish to have your name 
listed as a cosponsor when the resolution is introduced, 
please let me know by January 13th.



S E C T I O N A L  A N A L Y S I S  O F  H J R  4 4

Proposing an amendment to the Constitution 
of the State of Alaska relating to open meetings.

SECTION 1 amends Article 1. Declaration of Rights, of the Constitution 
of the State of Alaska, by adding a new Section 23:

The deliberations of each house of the Legislature, and its 
committees and subcommittees, shall be open to the public, 
unless the legislative body is meeting in executive session 
to consider matters authorized by law.

I f  a matter is appropriate to a particular legislative body, 
private and substantive deliberation on the matter by a 
quorum of that body is prohibited.

Caucuses of the legislature may meet in private to 
consider matters of procedure, organization or strategy.

SECTION 2 Expresses legislative intent and summarizes provisions in 
the existing open meetings law.

Subsection (f) provides that the Legislative Affairs Agency 
will consider the statement of legislative intent expressed in 
(a) through (e) when preparing its neutral summary for the 
election pamphlet.

SECTION 3 Provides that the amendment will be placed before the voters 
at the next general election.

Prepared by:

Rep. Kay Brown

January 29, 1988



By Brown, Ellis, Frank, Davis, Cotten, 
Navarre, Pourchot, Boyer, Koponen, 
Boucher, Davidson, and Menard

HJR 44: P ro p o s in g  an  a m e n d m e n t  
to  th e  C o n s t i tu t io n  of th e  S ta te  of A laska  

r e l a t in g  to  o p e n  m e e tin g s

HJR 44 proposes to amend the State Constitution by:
• mandating legislative adherence to the Open Meetings 

Act
• providing for court enforcement in the instance of a violation
• requiring that legislative deliberations be open unless 

the body is meeting in executive session to consider 
matters authorized by law

• prohibiting a quorum of a legislative body (committee, 
subcommittee, etc.) from engaging in private and sub­
stantive deliberation on a matter appropriate to that body

• allowing legislative caucuses to meet in private to consider 
matters of procedure, organization or strategy

HJR 44 includes intent language making it clear that this amendment 
is not intended to prevent the free flow of ideas among legislators or 
their participation in public forums, community meetings, or social events.
The proposed language is the wrork of a number of individuals who 
began meeting together shortly after the Supreme Court issued its ruling last September.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  2 9 ,  1 9 8 8



By Brown, Ellis, Frank, Davis, Gotten, 
Navarre, Pourchot, Boyer, and Kronen

HJR 44: Proposing an amendment 
to the Constitution of the State of Alaska 

relating to open meetings

HJR 44 proposes to amend the State Constitution by:
• mandating legislative adherence to the Open Meetings 

Act
• providing for court enforcement in the instance of a violation
• requiring that legislative deliberations be open unless 

the body is meeting in executive session to consider 
matters authorized by law

• prohibiting a quorum of a legislative body (committee, 
subcommittee, etc.) from engaging in private and sub­
stantive deliberation on a matter appropriate to that body

• allowing legislative caucuses to meet in private to consider 
matters of procedure, organization or strategy

HJR 44 includes intent language making it clear that this amendment 
is not intended to prevent the free flow of ideas among legislators or 
their participation in public forums, community meetings, or social 
events.
The proposed language is the work of a number of individuals who 
began meeting together shortly after the Supreme Court issued its ruling last September.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  1 9 ,  1 9 8 8



SECTIONAL ANALYSIS OF HJR 44
Proposing an amendment to the Constitution 

of the State of Alaska relating to open meetings.

SECTION 1 amends Article 1, Declaration of Rights, of the Constitution 
of the State of Alaska, by adding a new Section 23:
The deliberations of each house of the Legislature, and its 
committees and subcommittees, shall be open to the public, 
unless the legislative body is meeting in executive session 
to consider matters authorized by law.
If a matter is appropriate to a particular legislative body, 
private and substantive deliberation on the matter by a 
quorum of that body is prohibited.
Caucuses of the legislature may meet in private to 
consider matters of procedure, organization or strategy.

SECTION 2 Expresses legislative intent and summarizes provisions in 
the existing open meetings law.
Subsection (f) provides that the Legislative Affairs Agency 
will consider the statement of legislative intent expressed in 
(a) through (e) when preparing its neutral summary for the 
election pamphlet.

SECTION 3 Provides that the amendment will be placed before the voters 
at the next general election.

P r e p a r e d  b y :

R e p .  K a y  B r o w n

J a n u a r y  2 9 ,  1 9 8 8



J a n u a r y  2 9 ,  1 9 8 8
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e
T h e  A l a s k a  L e g i s l a t u r e

T e s t i m o n y  o f  t h e  L e a g u e  o f  Women V o t e r s  o f  A l a s k a

H J R  4 4 ;  P r o p o s i n g  a n  A m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e

S t a t e  o f  A l a s k a  r e l a t i n g  t o  o p e n  m e e t i n a s .

M adame  C h a i r ,  M e m b e r s  o f  t h e  C o m m i t t e e ;

My n a m e  i s  E v e  R e c k ' l e y .  I  r e p r e s e n t  t h e  L e a g u e  o f  Women 

V o t e r s  o f  A l a s k a ,  Y o u  h a v e  b e f o r e  y o u  H o u s e  J o i n t  R e s o l u t i o n  

n u m b e r  4 4  p r o p o s i n g  t o  a m e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  

o f  A l a s k a  t o  m a n d a t e  t h a t  t h e  b u s i n e s s  o f  t h e  L e g i s l a t u r e  a n d
i

t h u s ,  t h e  b u s i n e s s  o f  t h e  p e o p l e  o f  A l a s k a , '  b e  c o n d u c t e d  i n  

o p e n  m e e t i n g s .  T h e  r e s o l u t i o n  i s  s i m p l e  a n d  s t r a i g h t  f o r w a r d .  

I t  r e q u i r e s  t h e  L e g i s l a t u r e  t o  a b i d e  b y  t h e  o p e n  m e e t i n g s  l a w  

i t  e n a c t e d .  A n d  i t  p r o v i d e s  t h e  l e g a l  f r a m e w o r k  w i t h i n  t h e  

c o n s t i t u t i o n  f o r  t h e  c o u r t s  t o  e n f o r c e  i t .

I n  s h o r t , '  t h e  L e a g u e ,  a d v o c a t i n g  i n  t h e  p u b l i c  i n t e r e s t ,  

i s  a s k i n g  l e g i s l a t o r s  t o  s t a n d  u p  a n d  b e  c o u n t e d  o n  t h i s  i s s u e ,  

T h e  L e a g u e  h a s  d o n e  s o ,  b y  t a k i n g  i t s  c a s e  f o r  o p e n  m e e t i n q s  

o f  a l l  l e g i s l a t i v e  b o d i e s  t o  t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  

o f  A l a s k a ,  O u r  b e l i e f  i s  s t r o n g  t h a t  t h e  d e l i b e r a t i o n s  a n d  

t h e  d e c i s i o n - m a k i n g  o f  t h e  L e g i s l a t u r e  a n d  i t s  c o n s t i t u e n t  

g r o u p s  m u s t  b e  d o n e  i n  f u l l  p u b l i c  v i e w .  O u r  r e s o l v e  i s  

s t r o n g  t h a t  we w i l l  a d v o c a t e  f o r  a  g u a r a n t e e  t h a t  t h e  p u b l i c  

h a s  a c c e s s  t o  t h e  l e g i s l a t i v e  p r o c e s s .
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An a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  

e x p r e s s l y  m a n d a t i n g  t h i s  r i g h t  o f  p u b l i c  a c c e s s ,  i s  t h e  o n l y  

w a y  t o  s e c u r e  t h i s  g u a r a n t e e .  I t  p r o v i d e s  t h e  c o u r t s  t h e  

l e g a l  j u s t i f i c a t i o n  f o r  e n f o r c e m e n t .  W i t h o u t  i t ,  t h e  O p e n  

M e e t i n g s  A c t  h a s  l i t t l e  m e a n i n q ,

T h e  L e a g u e  a n d  i t s  c o - a p p e l l a n t s  c l a i m e d  i n  S u p e r i o r  C o u r t  

t h a t  c l o s e d  m e e t i n g s  b y  m e m b e r s  o f  t h e  H o u s e  a n d  S e n a t e  F i n a n c e
i

c o m m i t t e e s  a t  v a r i o u s  t i m e s  i n  f o r m u l a t i n c r  t h e  1 9 8 7  b u d g e t ,  

v i o l a t e d  t h e  o p e n  m e e t i n a s  a c t .  W h i l e  t h a t  c l a i m  w a s  u p h e l d  

b y  t h e  S u p e r i o r  C o u r t ,  t h e  S u p r e m e  C o u r t  r e v e r s e d  i t  o n  t h e  

g r o u n d s  t h a t  t h e r e  " i s  n o  i m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  

l e g i s l a t i v e  c o m m i t t e e  o r  c a u c u s  m e e t i n g s  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n . "  U n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  i n  

t h e  C o n s t i t u t i o n ,  t h e  S u p r e m e  C o u r t  h e l d  i t  h a d  n o  l e a a l  

b a s i s  t o  e n f o r c e  t h e  l a w s  a n d  p r o c e d u r e s  u n d e r  w h i c h  t h e  * 

L e g i s l a t u r e  g o v e r n s  i t s e l f .

T h e  L e a g u e  n o w  a s k s  y o u  t o  g i v e  t h e  c o u r t s  t h e  p o w e r  t o  

e n f o r c e  t h e  O p e n  M e e t i n g s  A c t  a n d  g u a r a n t e e  t h e  r i g h t  o f  

p u b l i c  a c c e s s  t o  l e g i s l a t i v e  d e l i b e r a t i o n s .  T h e  L e a g u e  d o e s  

n o t  m a k e  t h i s  r e q u e s t  l i q h t l v ,  We c o n s i d e r  a  c o n s t i t u t i o n a l  

a m e n d m e n t  s o  i m p o r t a n t  t h a t  we w i l l  c o n t i n u e  t o  w o r k  w i t h ,  

o t h e r  i n t e r e s t e d  g r o u p s  t o  l a u n c h  a n  i n i t i a t i v e  c a m p a i g n , '  i f  

t h e  L e g i s l a t u r e  f a i l s  t o  a c t .
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T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  y o u  d o e s  

n o t  b r o a d e n  t h e  o p e n  m e e t i n g s  a c t ,  n o r  c h a n c e  e x i s t i n g  l a w  

p e r m i t t i n g  a n  e x e c u t i v e  s e s s i o n  f o r  m a t t e r s  r e a u i r i n g  

c o n f i d e n t i a l i t y .  N o r  i s  t h e  a m e n d m e n t  i n t e n d e d  t o  p r e v e n t  

t h e  f r e e  f l o w  o f  i d e a s  a m o n g  l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a ­

t i o n  i n  p u b l i c  f o r u m s ,  c o m m u n i t y  e v e n t s ,  o r  s o c i a l  e v e n t s ,  

T h o m a s  J e f f e r s o n ,  f r a m e r  o f  o u r  n a t i o n a l  c o n s t i t u t i o n ,  

l o t e d  t h a t  a s  d e m o c r a t i c  i n s t i t u t i o n s  d e v e l o p  a n d  m a t u r e ,  

c h a n g e s  w o u l d  o c c a s i o n a l l y  b e  n e c e s s a r y  t o  g u a r a n t e e  f o r  a l l  

c i t i z e n s  t h e  r i g h t  o f  f u l l  p a r t i c i p a t i o n .  T am p a r a o h r a s i n q  

a  q u o t e  i n s c r i b e d  i n  m a r b l e  o n  t h e  J e f f e r s o n  M e m o r i a l  i n  

W a s h i n g t o n ,  D . C . :  A s  a  m a n ,  I  w o u l d  n o t  e x p e c t  t o  w e a r  t h e

c l o t h e s  t h a t  f i t t e d  a s  a  b o y ,  a n d  s o  d e m o c r a t i c  i n s t i t u t i o n s  

m u s t  g r o w  a n d  c h a n q e  a s  c i r c u m s t a n c e s  d i c t a t e .

We a r e  a  y o u n q  s t a t e ,  u n d e r  3 0  y e a r s  o f  a g e ,  a n d  we a r e  

m a t u r i n g  i n  o u r  d e m o c r a t i c  p r o c e s s e s .  ^ h e  L e a g u e  b e l i e v e s  t h a t  

t h e  A l a s k a  l e g i s l a t i v e  s y s t e m  s h o u l d  b e  " r e s p o n s i v e ,  r e p r e s e n t s  

t i v e ,  a c c e s s i b l e ,  e f f i c i e n t ,  a n d  a c c o u n t a b l e , "

C o n s t i t u t i o n a l l y  m a n d a t i n g  o p e n  m e e t i n g s  i s  v i t a l  t o  

m a k i n g  t h e  l e g i s l a t i v e  p r o c e s s  a c c e s s i b l e  a n d  a c c o u n t a b l e  t o  

t h e  p e o p l e  o f  A l a s k a ,

A s  y o u  k n o w ,  t h i s  a m e n d m e n t  r e q u i r e s  a  tw o  t h i r d s  v o t e  

o f  b o t h  t h e  H o u s e  a n d  t h e  S e n a t e  a n d  t h e  s i g n a t u r e  o f  t h e  

G o v e r n o r  t o  p l a c e  i t  o n  t h e  b a l l o t  f o r  a  v o t e  o f  t h e  p e o p l e  i n  

N o v e m b e r .



T h i s  p r o c e s s  w i l l  p r o v i d e  a n  o p p o r t u n i t y  f o r  p u b l i c  d a t e  a n d  

t h e n  f o r  v o t e r s  t o  s a y  w h e t h e r  t h e y  b e l i e v e  p u b l i c  a c c e s s  

t o  l e g i s l a t i v e  m e e t i n g s  s h o u l d  b e  q u a r a n t e e d  i n  t h e  C o n s t i t u  

t i o n  o f  t h e  S t a t e  o f  A l a s k a ,

T h e  L e a g u e  a s k s  y o u  t o  g i v e  t h e  p e o p l e  o f  A l a s k a  t h e  

o p p o r t u n i t y  t o  m a k e  t h a t  d e c i s i o n .  T h a n k  y o u .



F e b r u a r y  2 4 ,  1 9 8 8  

H o u s e  J u d i c i a r y  C o m m i t t e e  

T h e  A l a s k a  L e g i s l a t u r e  

T e s t i m o n y  O n  H J R  4 4

M i s t e r  C h a i r m a n ,  M e m b e r s  o f  t h e  C o m m i t t e e :

I a m  E v e  R e c k l e y .  I r e p r e s e n t  t h e  L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a .  

T h e  L e a g u e  s u p p o r t s  e n a c t m e n t  o f  H o u s e  J o i n t  R e s o l u t i o n  No. 4 4  t o  

a m e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  t o  r e q u i r e  t h a t  

d e l i b e r a t i o n s  o f  l e g i s l a t i v e  c o m m i t t e e s  a n d  s u b c o m m i t t e e s  b e  o p e n  t o  t h e  

p u b l i c .  W e  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  p r e s e n t  t e s t i m o n y  o n  t h i s  

l e g i s l a t i o n  w h i c h  I s  o n e  o f  t h e  L e a g u e ' s  h i g h e s t  p r i o r i t i e s  f o r  a c t i o n  I n  

t h i s  l e g i s l a t i v e  s e s s i o n .

T h e  L e a g u e  b e l i e v e s  s t r o n g l y  In  t h e  r i g h t  o f  p u b l i c  a c c e s s  t o  

d e l i b e r a t i o n s  o f  l e g i s l a t i v e  b o d i e s ,  s o  m u c h  s o ,  t h a t  I t  p r e s s e d  I t s  

c h a l l e n g e  o f  v i o l a t i o n s  o f  t h e  O p e n  M e e t i n g s  A c t  b y  l e g i s l a t i v e  c o m m i t t e e  

m e m b e r s  t o  t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  o f  A l a s k a .  W h i l e  t h e  I s s u e  

w a s  u n d i s p u t e d ,  t h a t  c l o s e d  m e e t i n g s  w e r e  h e l d  a t  v a r i o u s  t i m e s  d u r i n g  

t h e  f o r m u l a t i o n  o f  t h e  1 9 8 7  A l a s k a  s t a t e  b u d g e t ,  t h e  h i g h  c o u r t  h e l d  

" t h e r e  I s  n o  I m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  l e g i s l a t i v e  c o m m i t t e e  o r  

c a u c u s  m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n . "  T h e  L e a g u e  a s k s  y o u  n o w  

t o  a p p r o v e  t h i s  r e s o l u t i o n  t o  c o n s t i t u t i o n a l l y  g u a r a n t e e  t h e  r i g h t  o f  

p u b l i c  a c c e s s  t o  d e l i b e r a t i o n s  o f  l e g i s l a t i v e  b o d i e s .

T h e  L e a g u e  s u b m i t t e d  a f f i d a v i t s  t o  t h e  S u p e r i o r  C o u r t  a t t e s t i n g  t o  

" a  p a t t e r n  o f  m e e t i n g s  b y  l e g i s l a t i v e  c o m m i t t e e  a n d  c a u c u s  m a j o r i t y  

m e m b e r s  w h i c h  w e r e  c l o s e d  t o  t h e  p u b l i c ,  t h e  p r e s s ,  a n d  s o m e t i m e s  

m i n o r i t y  m e m b e r s  o f  t h e  l e g i s l a t u r e . "  T h e  l e g i s l a t o r s  d i d  n o t  d e n y  t h e  

m e e t i n g s  o c c u r r e d ,  o r  t h a t  t h e y  c o n d u c t e d  t h e  b u s i n e s s  a n d  m a d e  t h e  

d e c i s i o n s  t h a t  t h e  L e a g u e  a l l e g e d .  H o w e v e r ,  t h e  S u p r e m e  C o u r t ' s  

d e c i s i o n  r e v e r s i n g  t h e  d e c i s i o n  o f  t h e  l o w e r  c o u r t  w a s  b a s e d  o n  t h e  

s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h a t  t h e  c o u r t  h a d  n o  c o n s t i t u t i o n a l  

a u t h o r i t y  t o  e n f o r c e  t h e  l a w  g o v e r n i n g  t h e  o p e r a t i n g  p r o c e d u r e s  o f  t h e  

L e g i s l a t u r e .

I t  i s  q u e s t i o n a b l e  w h e t h e r  s u c h  a  " w i n "  i s  r e a l l y  a  w i n  f o r  e i t h e r  

t h e  L e g i s l a t u r e  o r  t h e  p u b l i c .  W e  b e l i e v e  t h a t  w h e n  t h e  L e g i s l a t u r e  

r e f u s e s  t o  f o l l o w  t h e  l a w s  I t  e s t a b l i s h e s ,  p u b l i c  c o n f i d e n c e  i s  

u n d e r m i n e d .  Y o u  h a v e  a n  o p p o r t u n i t y  n o w  t o  h e l p  r e s t o r e  t h a t  p u b l i c  

c o n f i d e n c e .
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T h e  r e s o l u t i o n  b e f o r e  y o u ,  H J R  4 4 ,  I s  s i m p l e  a n d  s t r a i g h t  f o r w a r d .  I t  

w o u l d  a m e n d  t h e  c o n s t l t l t l o n  t o  p r o v i d e  t h e  l e g a l  f r a m e w o r k  f o r  t h e  

c o u r t s  t o  e n f o r c e  t h e  O p e n  M e e t i n g s  A c t .  A n  a m e n d m e n t  t o  t h e  

C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  t o  e x p r e s s l y  m a n d a t e  t h e  r i g h t  o f  

p u b l i c  a c c e s s ,  I s  t h e  o n l y  w a y  t o  s e c u r e  t h i s  g u a r a n t e e .  W i t h o u t  I t ,  t h e  

O p e n  M e e t i n g s  A c t ,  I n  s o f a r  a s  I t  r e l a t e s  t o  t h e  L e g i s l a t u r e ,  I s  

m e a n i n g l e s s .  T h i s  p r o p o s a l ,  d e v e l o p e d  w i t h  t h e  L e a g u e ' s  p a r t i c i p a t i o n  

a n d  s u p p o r t ,  I s  n o t  I n t e n d e d  t o  p r e v e n t  t h e  f r e e  f l o w  o f  I d e a s  a m o n g  

l e g i s l a t o r s  o r  t h e i r  p a r t i c i p a t i o n  I n  p u b l i c  f o r u m s ,  c o m m u n i t y  e v e n t s ,  o r  

s o c i a l  e v e n t s .

T i m e  a n d  a g a i n  t h e  q u e s t i o n  h a s  b e e n  r a i s e d ,  w h a t  I s  s u b s t a n t i v e  

d e l l b e r t i o n s ?  W e  t h i n k  y o u  k n o w .  A n d  I f  t h e r e  i s  e v e r  a  q u e s t i o n ,  t r u s t  

t h e  p u b l i c  t o  m a k e  t h a t  d e t e r m i n a t i o n .  H o l d  t h e  d i s c u s s i o n s  I n  o p e n  

m e e t i n g s .  T h e  L e a g u e  b e l i e v e s  t h a t  t h e  b e t t e r  I n f o r m e d  t h e  p u b l i c  I s ,  t h e  

b e t t e r  o u r  g o v e r n m e n t  w i l l  b e  b e c a u s e  I t  w i l l  b e  r e f l e c t i v e  o f  t h e  w i l l  o f  

t h e  p e o p l e .

T h e  L e a g u e  b e l i e v e s  t h a t  c o n s t i t u t i o n a l l y  m a n d a t i n g  o p e n  m e e t i n g s  

I s  v i t a l  t o  m a k i n g  t h e  l e g i s l a t i v e  p r o c e s s  a c c e s s i b l e  a n d  a c c o u n t a b l e ,  a s  

w e l l  a s  m o r e  r e s p o n s i v e  t o ,  a n d  r e p r e s e n t a t i v e  o f  t h e  p e o p l e  o f  A l a s k a .

A s  y o u  k n o w ,  t h e  r e s o l u t i o n  r e q u i r e s  a  t w o - t h i r d s  v o t e  o f  b o t h  t h e  H o u s e  

a n d  S e n a t e  a n d  t h e  s i g n a t u r e  o f  t h e  g o v e r n o r  t o  p l a c e  I t  b e f o r e  v o t e r s  In  

N o v e m b e r .  T h i s  p r o c e s s  w i l l  g i v e  v o t e r s  a  s a y  I n  w h e t h e r  t h e y  b e l i e v e  

p u b l i c  a c c e s s  t o  l e g i s l a t i v e  m e e t i n g s  s h o u l d  b e  g u a r a n t e e d  I n  t h e  

C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a .

T h e  L e a g u e  o f  W o m e n  V o t e r s  o f  A l a s k a  a s k s  y o u  t o  g i v e  t h e  p e o p l e  o f  

A l a s k a  t h e  o p p o r t u n i t y  t o  m a k e  t h a t  d e c i s i o n .  W e  u r g e  y o u r  a p p r o v a l  o f  

H J R  4 4 .

T h a n k  y o u .



A p p e a r a n c e s :  A v r u m  M .  G r o s s  a n d  S u s a n  A .
B u r k e ,  G r o s s  & B u r k e ,  J u n e a u ,  f o r  S e n a t e  
A p p e l l a n t s / C r o s s - A p p e l l e e s , M i t c h e l l  E .
A b o o d ,  J r . ,  D o n  B e n n e t t ,  J o h n  B .  C o g h i l l ,
E d n a  D e V r i e s ,  R i c h a r d  I .  E l i a s o n ,  B e t t y e  
F a r h e n k a m p ,  J a n  F a i k s , F r a n k  R .  F e r g u s o n ,
P a u l  F i s c h e r ,  R i c h a r d  H a l f o r d ,  T i m  K e l l y ,
J a l m a r  M .  K e r t t u l a ,  P a t r i c k  R o d e y ,  J o h n  C .
S a c k e t t ,  A r l i s s  S t u r g u l e w s k i ,  F r e d  F .
Z h a r o f f ,  J a c k  G i b b o n s ,  a n d  P e g g y  M u l l i g a n .
R i c h a r d  M .  B u r n h a m ,  F i n d l e y  & B u r n h a m ,
J u n e a u ,  f o r  H o u s e  o f  R e p r e s e n t a t i v e s  
A p p e l l a n t s / C r o s s - A p p e l l e e s ,  A l b e r t  P .  A d a m s ,
J o h n e  B i n k l e y ,  H . A .  B o u c h e r ,  B e t t e  M .  C a t o ,
J i m  D u n c a n ,  S t e v e  F r a n k ,  J o h n  G .  F u l l e r ,
P e t e r  G o l l ,  M ax  F .  G r u e n b e r g ,  J r . ,  B e n  F .  
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T h e s e  a p p e a l s  a r i s e  f r o m  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  

t h a t  a  c l a i m  t h a t  c e r t a i n  g r o u p s  o f  s t a t e  l e g i s l a t o r s  h e l d  c l o s e d  

c o m m i t t e e  m e e t i n g s  a n d  c a u c u s e s  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s

A c t  w a s  n o t  j u s t i c i a b l e ,  b u t  t h a t  a  c l a i m  t h a t  t h e  c l o s e d

m e e t i n g s  v i o l a t e d  a n  i m p l i e d  c o n s t i t u t i o n a l  r i g h t  o f  p u b l i c

a c c e s s  t o  m e e t i n g s  o f  l e g i s l a t i v e  u n i t s  w a s  b o t h  j u s t i c i a b l e  a n d

c o r r e c t .  We a g r e e  t h a t  t h e  c l a i m  o f  v i o l a t i o n  o f  t h e  O p e n  

M e e t i n g s  A c t  b y  s t a t e  l e g i s l a t o r s  i s  n o n  j u s t i c i a b l e ,  b u t  c o n t r a r y

t o  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n ,  w e  h o l d  t h a t  t h e r e  i s  n o
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T h e  L e a g u e  a t t a c h e d  a f f i d a v i t s  f r o m  s e v e r a l  s e n a t o r s  a n d  

r e p r e s e n t a t i v e s  w h i c h  d e s c r i b e d  t h e s e  m e e t i n g s  i n  s o m e  d e t a i l .

T h e  L e a g u e  c h a r g e d  t h a t  t h e s e  m e e t i n g s  v i o l a t e d  t h e  

O p e n  M e e t i n g s  A c t  (A S  4 4 . 6 2 . 3 1 0 ) ,  t h e  U n i f o r m  R u l e s  o f  t h e  

L e g i s l a t u r e  ( R u l e  2 2 )  , v a r i o u s  f e d e r a l  a n d  s t a t e  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  a n d  c o m m o n  l a w  r i g h t s  o f  a c c e s s  t o  g o v e r n m e n t .  T h e  

s u p e r i o r  c o u r t  w a s  a s k e d  t o  d e c l a r e  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  s t a t e  a n d  f e d e r a l  l a w ,  a n d  t h a t  a n y  a p p r o p r i a t i o n  b i l l  

a d o p t e d  a s  a  r e s u l t  o f  s u c h  m e e t i n g s  w o u l d  b e  v o i d  u n l e s s  e a c h  

h o u s e  o f  t h e  l e g i s l a t u r e  c o n d u c t e d  " s u b s t a n t i a l ,  d e  n o v o ,  

i n d e p e n d e n t  a n d  p u b l i c  r e c o n s i d e r a t i o n  o f  t h o s e  s u b s t a n t i v e  

m a t t e r s  p r e v i o u s l y  d i s c u s s e d  i n  p r i v a t e . "  T h e  i n j u n c t i v e  r e l i e f  

s o u g h t  b y  t h e  L e a g u e  w a s  a i m e d  a t  p r e v e n t i n g  t h e  l e g i s l a t u r e  f r o m  

c o n t i n u i n g  t o  e n g a g e  i n  t h e  t y p e  o f  m e e t i n g s  c o m p l a i n e d  o f ,  a n d  

f r o m  e n a c t i n g  t h e  s t a t e  b u d g e t  f o r  F Y  1 9 8 7  u n l e s s  a n d  u n t i l

c e r t a i n  r e m e d i a l  a c t i o n  w a s  t a k e n .

On A p r i l  3 0 ,  t h e  s u p e r i o r  c o u r t  h e l d  a  h e a r i n g  o n  a n  

a p p l i c a t i o n  b y  t h e  L e a g u e  f o r  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r ,  a n d

o n  M a y  1 t h e  c o u r t  i s s u e d  i t s  f i r s t  d e c i s i o n  i n  t h i s  c a s e .  T h e

c o u r t  c o n c l u d e d  t h a t  l i t i g a t i o n  p r e m i s e d  u p o n  t h e  a l l e g e d  c l o s e d  

m e e t i n g s  h e l d  i n  v i o l a t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  p r e s e n t e d  a  

j u s t i c i a b l e  c o n t r o v e r s y .  T h e  c o u r t  r e f u s e d  t o  i s s u e  t h e  

r e q u e s t e d  T R O ,  h o w e v e r ,  b e c a u s e  i t  f o u n d  t h a t  i t  c o u l d  n o t

f a s h i o n  a n  o r d e r  t h a t  w o u l d  e f f e c t i v e l y  c o n t r o l  t h e s e  l e g i s l a t i v e  

a c t i v i t i e s .  T h e  c o u r t  t h e n  d e c i d e d  t h a t  i t  w a s  e m p o w e r e d  t o
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i m p l i e d  r i g h t  o f  p u b l i c  a c c e s s  t o  l e g i s l a t i v e  c o m m i t t e e  o r  c a u c u s  

m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  We t h e r e f o r e  r e v e r s e .

I .  FA CTS  AND P R O C E E D IN G S  

I n  A p r i l  1 9 8 6 ,  t h e  L e a g u e  o f  W om en  V o t e r s  o f  A l a s k a ,  

t h e  A n c h o r a g e  D a i l y  N e w s ,  a n d  t h e  F a i r b a n k s  D a i l y  N e w s  M i n e r  

( c o l l e c t i v e l y  r e f e r r e d  t o  h e r e a f t e r  a s  t h e  L e a g u e )  f i l e d  a n  

a c t i o n  s e e k i n g  a  d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i v e  r e l i e f  

a g a i n s t  c e r t a i n  m e m b e r s  o f  t h e  A l a s k a  L e g i s l a t u r e  ( t h e  

L e g i s l a t o r s )  a n d  f o u r  l e g i s l a t i v e  e m p l ^ ^ e s .  T h e  L e a g u e  a l l e g e d  

t h a t  m e m b e r s  o f  t h e  S e n a t e  a n d  H o u s e  F i n a n c e  C o m m i t t e e s  h a d  h e l d  

m e e t i n g s  " c l o s e d  t o  t h e  p r e s s  a n d  m e m b e r s  o f  t h e  p u b l i c , "  a n d  

d u r i n g  t h o s e  m e e t i n g s  h a d  " e n g a g e d  i n  c o l l e c t i v e  f a c t - f i n d i n g ,  

d e l i b e r a t i o n ,  d e b a t e  a n d  d e c i s i o n - m a k i n g  w i t h  r e s p e c t  t o  t h e  

b u d g e t  f o r  F Y  1 9 8 7 . "  T h e  c o m p l a i n t  f u r t h e r  a l l e g e d  t h a t  m e m b e r s  

o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  

h a d  m e t  j o i n t l y  i n  m e e t i n g s  c l o s e d  t o  t h e  p r e s s  ar .  p u b l i c  " t o  

d i s c u s s  a n d  a t t e m p t  t o  o b t a i n  a g r e e m e n t  u p o n  t h e  a m o u n t  o f  f u n d s  

a v a i l a b l e  f o r  t h e  F Y  1 9 8 7  b u d g e t . "  T h e  c o m p l a i n t  a l s o  a l l e g e d  

t h a t  m e m b e r s  o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  a n d  t h e  S e n a t e  

F i n a n c e  C o m m i t t e e  h a d  m e t  f r o m  t i m e  t o  t i m e  i n  " c l o s e d  c a u c u s  

m e e t i n g s "  w i t h  o t h e r  m e m b e r s  o f  t h e  r u l i n g  m a j o r i t y ,  a n d  d u r i n g  

t h e s e  m e e t i n g s  h a d  e n g a g e d  i n  " s u b s t a n t i a l  c o l l e c t i v e  d i s c u s s i o n ,  

d e l i b e r a t i o n ,  a n d  d e c i s i o n - m a k i n g "  c o n c e r n i n g  t h e  F Y  1 9 8 7  b u d g e t .



i s s u e  a  f i n a l  d e c l a r a t o r y  j u d g m e n t  s o l e l y  o n  t h e  b a s i s  o f  t h e  

L e a g u e ' s  c o m p l a i n t  a n d  a f f i d a v i t s  f i l e d  i n  s u p p o r t  o f  t h e  m o t i o n  

f o r  t h e  T R O .  T h e  c o u r t  f o u n d  t h a t  a  p a t t e r n  o f  c o n d u c t  w h i c h  w a s  

v i o l a t i v e  o f  t h e  O p e n  M e e t i n g s  A c t  h a d  b e e n  e s t a b l i s h e d ,  t h a t  

a c t i o n  t a k e n  c o n t r a r y  t o  t h e  A c t  w a s  v o i d ,  a n d  t h e r e f o r e  t h a t  a n y  

b u d g e t  d e c i s i o n  w h i c h  w a s  r e a c h e d  a t  a  c l o s e d  m e e t i n g  w a s  v o i d .

T h e  L e g i s l a t o r s  i\ m e d i a t e l y  a p p e a l e d  f r o m  t h e  s u p e r i o r  

c o u r t ' s  d e c i s i o n  a n d  r e q u e s t e d  e m e r g e n c y  r e l i e f ,  c l a i m i n g  t h a t  

d u e  p r o c e s s  h a d  o e e n  d e n i e d  t o  t h e m  b e c a u s e  t h e  d e c i s i o n  h a d  b e e n  

r e n d e r e d  b e f o r e  t h e  L e g i s l a t o r s  h a d  b e e n  a f f o r d e d  a  f a i r  

o p p o r t u n i t y  t o  r e s p o n d  o n  t h e  m e r i t s .  A f t e r  a n  e x p e d i t e d  

a r g u m e n t ,  w e  r e v e r s e d  t h e  j u d g m e n t  i s s u e d  b y  t h e  s u p e r i o r  c o u r t  

a n d  r e m a n d e d  t h e  c a s e  f o r  t h e  p u r p o s e  o f  c o n d u c t i n g  a  f u l l  

h e a r i n g  o n  t h e  m e r i t s .

S h o r t l y  t h e r e a f t e r ,  t h e  L e g i s l a t o r s  f i l e d  t h e i r  a n s w e r s  

t o  t h e  c o m p l a i n t ,  a n d  m o v e d  t o  d i s m i s s  t h e  c a s e  o r  a l t e r n a t i v e l y  

f o r  s u m m a r y  j u d g m e n t ,  a r g u i n g  t h a t  t h e  i s s u e s  i n  t h e  c a s e  w e r e  

n o n j u s t i c i a b l e  a n d  t h a t  t h e  c l a i m s  a g a i n s t  t h e  L e g i s l a t o r s  w e r e  

b a r r e d  b y  l e g i s l a t i v e  i m m u n i t y .  T h e  L e a g u e  f i l e d  a  c r o s s - m o t i o n  

f o r  s u m m a r y  j u d g m e n t  o n  t h e  j u s t i c i a b i l i t y  i s s u e .

I n  O c t o b e r  1 9 8 6 ,  t h e  s u p e r i o r  c o u r t  e n t e r e d  i t s  s e c o n d  

d e c i s i o n  i n  t h i s  c a s e ,  t h e  p a r t i a l  f i n a l  j u d g m e n t  w h i c h  i s  t h e  

s u b j e c t  o f  t h i s  a p p e a l .  T h e  c o u r t  r e v e r s e d  i t s  e a r l i e r  r u l i n g  

a n d  c o n c l u d e d  t h a t  t h e  L e a g u e ' s  c l a i m  t h a t  t h e  c l o s e d  m e e t i n g s  

v i o l a t e d  t h e  O p e n  M e e t i n g s  A c t  w a s  n o t  j u s t i c i a b l e .  T h e  L e a g u e
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a p p e a l s  f r o m  t h i s  r u l i n g .  T h e  c o u r t  p r o c e e d e d  t o  h o l d ,  h o w e v e r ,  

t h a t  t h e  p u b l i c  a n d  p r e s s  e n j o y  a n  i m p l i e d  r i g h t  o f  a c c e s s  t o  t h e  

p r o c e e d i n g s  o f  t h e  l e g i s l a t u r e  u n d e r  a r t i c l e  I ,  s e c t i o n  5 o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  w h i c h  g u a r a n t e e s  f r e e d o m  o f  s p e e c h  a n d  o f  

t h e  p r e s s .  T h e  c o u r t  f u r t h e r  h e l d  t h a t  a  c l a i m  t h a t  t h e  

L e g i s l a t o r s  v i o l a t e d  t h i s  c o n s t i t u t i o n a l  r i g h t  w a s  j u s t i c i a b l e .  

T h e  c o u r t  f i n a l l y  h e l d  t h a t  l e g i s l a t i v e  i m m u n i t y  w a s  n o t  a  b a r  t o  

t h e  s u i t .  T h e  L e g i s l a t o r s  a p p e a l  f r o m  t h e s e  r u l i n g s .  T h e  S t a t e  

o f  A l a s k a ,  i n t e r v e n o r  o n  b e h a l f  o f  t h e  L e g i s l a t o r s  b e l o w ,  a n d  t h e  

F a i r b a n k s  D a i l y  N e w s  M i n e r ,  a r e  n o t  p a r t i c i p a n t s  i n  t h i s  a p p e a l .

I I .  STANDARD  OF  R E V IE W  

A l l  o f  t h e  i s s u e s  i n  t h i s  a p p e a l  r a i s e  q u e s t i o n s  o f  

A l a s k a  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  l a w ,  s u b j e c t  t o  d e  n o v o  

r e v i e w .  T h e  f a c t s  o f  t h i s  c a s e  a r e  n o t  i n  d i s p u t e ;  t h e  o n l y  

f a c t s  i n  t h e  r e c o r d  a r e  t h e  s e v e n  a f f i d a v i t s  s u b m i t t e d  b y  t h e  

L e a g u e  w h i c h  a t t e s t  t o  a  p a t t e r n  o f  m e e t i n g s  b y  l e g i s l a t i v e  

c o m m i t t e e  a n d  c a u c u s  m a j o r i t y  m e m b e r s  w h i c h  w e r e  c l o s e d  t o  t h e  

p u b l i c ,  t h e  p r e s s ,  a n d  s o m e t i m e s  m i n o r i t y  m e m b e r s  o f  t h e  

l e g i s l a t u r e .  T h e  L e g i s l a t o r s  d o  n o t  d e n y  t h a t  t h e s e  m e e t i n g s  

o c c u r r e d ,  o r  t h a t  t h e y  c o n d u c t e d  t h e  b u s i n e s s  a n d  m a d e  t h e  

d e c i s i o n s  t h a t  t h e  L e a g u e  a l l e g e s .



I I I .  V I O L A T I O N S  O F  T H E  O P E N

M E E T IN G S  ACT ARE  NOT J U S T I C I A B L E

T h e  L e a g u e  a r g u e s  t h a t  t h e  L e g i s l a t o r s  v i o l a t e d  

A l a s k a ' s  O p e n  M e e t i n g s  A c t ^  a n d  t h e  l e g i s l a t u r e ' s  U n i f o r m  R u l e

1 .  T h e  A l a s k a  O p e n  M e e t i n g s  A c t  p r o v i d e s :

A g e n c y  m e e t i n g s  p u b l i c .  ( a )  A l l  m e e t i n g s  o f  
a  l e g i s l a t i v e  b o d y ,  o f  a  b o a r d  o f  r e g e n t s ,  o r  
o f  a n  a d m i n i s t r a t i v e  b o d y ,  b o a r d ,  c o m m i s s i o n ,  
c o m m i t t e e ,  s u b c o m m i t t e e ,  a u t h o r i t y ,  c o u n c i l ,  
a g e n c y ,  o r  o t h e r  o r g a n i z a t i o n ,  i n c l u d i n g  
s u b o r d i n a t e  u n i t s  o f  t h e  a b o v e  g r o u p s ,  o f  t h e  
s t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  
i n c l u d i n g  b u t  n o t  l i m i t e d  t o  m u n i c i p a l i t i e s ,  
b o r o u g h s ,  s c h o o l  b o a r d s ,  a n d  a l l  o t h e r  
b o a r d s ,  a g e n c i e s ,  a s s e m b l i e s ,  c o u n c i l s ,  
d e p a r t m e n t s ,  d i v i s i o n s ,  b u r e a u s ,  c o m m i s s i o n s  
o r  o r g a n i z a t i o n s ,  a d v i s o r y  o r  o t h e r w i s e ,  o f  
t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  s u p p o r t e d  i n  
w h o l e  o r  i n  p a r t  b y  p u b l i c  m o n e y  o r  
a u t h o r i z e d  t o  s p e n d  p u b l i c  m o n e y ,  a r e  o p e n  t o  
t h e  p u b l i c  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  
t h i s  s e c t i o n .  . . .  E x c e p t  w h e n  v o i c e  v o t e s  
a r e  a u t h o r i z e d ,  t h e  v o t e  s h a l l  b e  c o n d u c t e d  
i n  s u c h  m a n n e r  t h a t  t h e  p u b l i c  m a y  k n o w  t h e  
v o t e  o f  e a c h  p e r s o n  e n t i t l e d  t o  v o t e .  T h i s  
s e c t i o n  d o e s  n o t  a p p l y  t o  a n y  v o t e s  r e q u i r e d  
t o  b e  t a k e n  t o  o r g a n i z e  t h e  b o d i e s  s p e c i f i e d  
i n  t h i s  s u b s e c t i o n .

( b )  I f  e x c e p t e d  s u b j e c t s  a r e  t o  b e  
d i s c u s s e d  a t  a  m e e t i n g ,  t h e  m e e t i n g  m u s t  
f i r s t  b e  c o n v e n e d  a s  a  p u b l i c  m e e t i n g  a n d  t h e  
q u e s t i o n  o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  t o  
d i s c u s s  m a t t e r s  t h a t  c o m e  w i t h i n  t h e  
e x c e p t i o n s  c o n t a i n e d  i n  ( c )  o f  t h i s  s e c t i o n  
s h a l l  b e  d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  
b o d y .  N o  s u b j e c t s  m a y  b e  c o n s i d e r e d  a t  t h e  
e x e c u t i v e  s e s s i o n  e x c e p t  t h j s e  m e n t i o n e d  i n  
t h e  m o t i o n  c a l l i n g  f o r  t h e  e x e c u t i v e  s e s s i o n  
u n l e s s  a u x i l i a r y  t o  t h e  m a i n  q u e s t i o n .  N o

( F o o t n o t e  C o n t i n u e d )
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( c )  T h e  f o l l o w i n g  e x c e p t e d  s u b j e c t s  m a y  
b e  d i s c u s s e d  i n  a n  e x e c u t i v e  s e s s i o n :

( 1 )  m a t t e r s ,  t h e  i m m e d i a t e  k n o w l e d g e  o f  
w h i c h  w o u l d  c l e a r l y  h a v e  a n  a d v e r s e  e f f e c t  
u p o n  t h e  f i n a n c e s  o f  t h e  g o v e r n m e n t  u n i t ;

( 2 )  s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  
r e p u t a t i o n  a n d  c h a r a c t e r  o f  a n y  p e r s o n ,  
p r o v i d e d  t h e  p e r s o n  m a y  r e q u e s t  a  p u b l i c  
d i s c u s s i o n ;

( 3 )  m a t t e r s  w h i c h  b y  l a w ,  m u n i c i p a l
c h a r t e r ,  o r  o r d i n a n c e  a r e  r e q u i r e d  t o  b e  
c o n f i d e n t i a l .

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o

( 1 )  j u d i c i a l '  o r  q u a s i - j u d i c i a l  b o d i e s  
w h e n  h o l d i n g  a  m e e t i n g  s o l e l y  t o  m a k e  a  
d e c i s i o n  i n  a n  a d j u d i c a t o r y  p r o c e e d i n g ;

( 2 ) j u r i e s ;

( 3 )  p a r o l e  o r  p a r d o n  b o a r d s ;

( 4 )  m e e t i n g s  o f  a  h o s p i t a l  m e d i c a l
s t a f f ;  o r

( 5 )  m e e t i n g s  o f  t h e  g o v e r n i n g  b o d y  o r  
a n y  c o m m i t t e e  o f  a  h o s p i t a l  w h e n  h o l d i n g  a  
m e e t i n g  s o l e l y  t o  a c t  u p o n  m a t t e r s  o f  
p r o f e s s i o n a l  q u a l i f i c a t i o n s ,  p r i v i l e g e s ,  o r  
d i s c i p l i n e .

( e )  R e a s o n a b l e  p u b l i c  n o t i c e  s h a l l  b e  
g i v e n  f o r  a l l  m e e t i n g s  r e q u i r e d  t o  b e  o p e n  
u n d e r  t h i s  s e c t i o n .  . . .

( f )  A c t i o n  t a k e n  c o n t r a r y  t o  t h i s
s e c t i o n  i s  v o i d .

( F o o t n o t e  C o n t i n u e d )

a c t i o n  m a y  b e  t a k e n  a t  t h e  e x e c u t i v e  s e s s i o n .

A S  4 4 . 6 2 . 3 1 0 .
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2 2  t h r o u g h  t h e  c l o s e d  m e e t i n g s  a t t e s t e d  t o  i n  t h e  L e a g u e ' s  

a f f i d a v i t s .  T h e  s u p e r i o r  c o u r t  h e l d  t h a t  t h e s e  c l a i m s  w e r e

2

2 .  U n i f o r m  R u l e  o f  t h e  L e g i s l a t u r e  2 2  p r o v i d e s :

O PEN  AND E X E C U T IV E  S E S S I O N S .  ( a )  A l l  
m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y  a r e  o p e n  t o  
a l l  l e g i s l a t o r s ,  w h e t h e r  o r  n o t  t h e y  a r e  
m e m b e r s  o f  t h e  p a r t i c u l a r  l e g i s l a t i v e  b o d y  
t h a t  i s  m e e t i n g ,  a n d  t o  t h e  g e n e r a l  p u b l i c  
e x c e p t  a s  p r o v i d e d  b y  ( b )  o f  t h i s  r u l e .

( b )  A l e g i s l a t i v e  b o d y  m a y  c a l l  a n  
e x e c u t i v e  s e s s i o n  a t  w h i c h  m e m b e r s  o f  t h e  
g e n e r a l  p u b l i c  m a y  b e  e x c l u d e d  f o r  t h e  
f o l l o w i n g  r e a s o n s :

( 1 )  d i s c u s s i o n  o f  m a t t e r s ,  t h e  i m m e d i a t e  
k n o w l e d g e  o f  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  t h e  
f i n a n c e s  o f  a  g o v e r n m e n t  u n i t ;

( 2 )  d i s c u s s i o n  o f  s u b j e c t s  t h a t  t e n d  t o  
p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  o f  a  
p e r s o n ;

( 3 )  d i s c u s s i o n  o f  a  m a t t e r  t h a t  m a y ,  b y  
l a w ,  b e  r e q u i r e d  t o  b e  c o n f i d e n t i a l .

( c )  W h e n  a  l e g i s l a t i v e  b o d y  d e s i r e s  t o  
c a l l  a n  e x e c u t i v e  s e s s i o n  i n  a c c o r d a n c e  w i t h  
( b )  o f  t h i s  r u l e ,  t h e  b o d y  s h a l l  f i r s t  
c o n v e n e  a s  a  p u b l i c  m e e t i n g  a n d  t h e  q u e s t i o n  
o f  h o l d i n g  a n  e x e c u t i v e  s e s s i o n  s h a l l  b e  
d e t e r m i n e d  b y  a  m a j o r i t y  v o t e  o f  t h e  m e m b e r s  
p r e s e n t .

( d )  T h e  p r o v i s i o n s  o f  t h i s  r u l e  m a y  n o t  
b e  i n t e r p r e t e d  a s  p e r m i t t i n g  t h e  e x c l u s i o n  o f  
a  l e g i s l a t o r  f r o m  a n  e x e c u t i v e  s e s s i o n ,  
w h e t h e r  o r  n o t  t h e  l e g i s l a t o r  i s  a  m e m b e r  o f  
t h e  b o d y  t h a t  i s  m e e t i n g .  A l e g i s l a t o r  n o t  a  
m e m b e r  o f  t h e  b o d y  h o l d i n g  a n  e x e c u t i v e  
s e s s i o n  s h a l l ,  h o w e v e r ,  b e  s u b j e c t  t o  t h e  
s a m e  r u l e s  o f  c o n f i d e n t i a l i t y  a n d  d e c o r u m  a s  
p e r t a i n  t o  r e g u l a r  m e m b e r s  o f  t h e  b o d y .



n o n j u s t i c i a b l e  b e c a u s e  " [ j ] u s t i c i a b i l i t y  i n  t h i s  c a s e  d e p e n d s  o n

a  d e t e r m i n a t i o n  t h a t  t h e r e  i s  a  c o n s t i t u t i o n a l  r i g h t  a l l e g e d  t o

h a v e  b e e n  i n f r i n g e d . "  ( E m p h a s i s  b y  t h e  c o u r t . )  A s  a  g e n e r a l

p r o p o s i t i o n ,  w e  a g r e e .

I n  M a l o n e  v .  M e e k i n s , w e  r e c o g n i z e d  t h a t

t h e  e s t a b l i s h e d  p r i n c i p l e  t h a t  c o u r t s  s h o u l d  
n o t  a t t e m p t  t o  a d j u d i c a t e  " p o l i t i c a l  
q u e s t i o n s "  . . . s t e m s  p r i m a r i l y  f r o m  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  . . . " [ I ] t
i s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  j u d i c i a r y  a n d  
t h e  c o o r d i n a t e  b r a n c h e s  o f  t h e  . . .
G o v e r n m e n t  . . . w h i c h  g i v e s  r i s e  t o  t h e  
' p o l i t i c a l  q u e s t i o n . 1 "

6 5 0  P . 2 d  3 5 1 ,  3 5 6  ( A l a s k a  1 9 8 2 )  ( q u o t i n g  B a k e r  v .  C a r r , 3 6 9  U . S .

1 8 6 ,  2 1 0 ,  7  L .  E d .  2 d  6 6 3 ,  6 8 2  ( 1 9 6 2 ) ) .  S e e  a l s o  A b o o d  v .

G o r s u c h ,  7 0 3  P .  2 d  1 1 5 8 ,  1 1 6 0  ( A l a s k a  1 9 8 5 )  ( " T h e r e  a r e  c e r t a i n

q u e s t i o n s  i n v o l v i n g  c o o r d i n a t e  b r a n c h e s  o f  t h e  g o v e r n m e n t ,

s o m e t i m e s  u n h e l p f u l l y  c a l l e d  p o l i t i c a l  q u e s t i o n s ,  t h a t  t h e

j u d i c i a r y  w i l l  d e c l i n e  t o  a d j u d i c a t e . " ) .

O u r  s t a t e m e n t  i n  A b o o d  s u g g e s t s  t h e  d i f f i c u l t y  i n h e r e n t

i n  p r e c i s e l y  d e f i n i n g  t h e  c o n t o u r s  o f  t h e  d o c t r i n e  o f

j u s t i c i a b i l i t y .  I t  i s  n o t  p o s s i b l e  t o  d r a w  t h e  e x a c t  b o u n d a r y

s e p a r a t i n g  j u s t i c i a b l e  a n d  n o n j u s t i c i a b l e  q u e s t i o n s .

J u s t i c i a b i l i t y  i s  o f  c o u r s e  n o t  a  l e g a l  
c o n c e p t  w i t h  a  f i x e d  c o n t e n t  o r  s u s c e p t i b l e  
o f  s c i e n t i f i c  v e r i f i c a t i o n .  I t s  u t i l i z a t i o n  
i s  t h e  r e s u l t a n t  o f  m a n y  s u b t l e  p r e s s u r e s ,  
i n c l u d i n g  t h e  a p p r o p r i a t e n e s s  o f  t h e  i s s u e s  
f o r  d e c i s i o n  . . . a n d  t h e  a c t u a l  h a r d s h i p  t o  
t h e  l i t i g a n t s  o f  d e n y i n g  t h e m  t h e  r e l i e f  
s o u g h t .



P o e  v .  U l i m a n , 3 6 7  U . S .  4 9 7 ,  5 0 8 - 0 9 ,  6 L .  E d .  2 d  9 8 9 ,  9 9 9  ( 1 9 6 1 )  

( F r a n k f u r t e r ,  J . ,  p l u r a l i t y  o p i n i o n ) .  N o r  w i l l  m e r e l y  

c h a r a c t e r i z i n g  a  c a s e  a s  n o n j u s t i c i a b l e  o r  p o l i t i c a l  i n  n a t u r e  

r e n d e r  i t  i m m u n e  f r o m  j u d i c i a l  s c r u t i n y .  M a l o n e , 6 5 0  P . 2 d  a t  

3 5 6 .  R a t h e r ,  t o  i d e n t i f y  t h o s e  p o l i t i c a l  q u e s t i o n s  w h i c h  w i l l  b e  

h e l d  t o  b e  n o n j u s t i c i a b l e ,  w e  h a v e  u t i l i z e d  t h e  a p p r o a c h  a d o p t e d  

b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  B a k e r  v .  C a r r . I d . a t  3 5 7 ;  

s e e  a l s o  A b o o d , 7 0 3  P . 2 d  a t  1 1 6 0 .  I n  M a l o n e , w e  e x p l a i n e d  t h a t  

t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a d  i d e n t i f i e d  " v a r i o u s  

e l e m e n t s ,  o n e  o r  m o r e  o f  w h i c h  i s  1 [ p ] r o m i n e n t  o n  t h e  s u r f a c e  o f  

a n y  c a s e  h e l d  t o  i n v o l v e  a  p o l i t i c a l  q u e s t i o n .  . . . ' T h e s e  

e l e m e n t s  i n c l u d e d  ( 1 )  a  t e x t u a l l y  d e m o n s t r a b l e  c o m m i t m e n t  o f  t h e  

i s s u e  t o  a  c o o r d i n a t e  p o l i t i c a l  d e p a r t m e n t  . . . . "  6 5 0  P . 2 d  a t

3 5 7  ( c i t i n g  B a k e r  v .  C a r r , 3 6 9  U . S .  a t  2 1 7 ,  7 L .  E d .  2 d  a t  6 8 6 ) .

T h e  L e g i s l a t o r s  a r g u e  t h a t  a r t i c l e  I I ,  s e c t i o n  1 2  o f  

t h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  a n  e x p r e s s  t e x t u a l  c o m m i t m e n t  o f  

a u t h o r i t y ,  w h i c h  s p e c i f i c a l l y  a n d  e x c l u s i v e l y  a u t h o r i z e s  t h e  

l e g i s l a t u r e  t o  a d o p t  i t s  ow n  r u l e s  o f  p r o c e d u r e .  A r t i c l e  I I ,  

s e c t i o n  1 2  p r o v i d e s  i n  p a r t ;  " R u l e s .  T h e  h o u s e s  o f  e a c h  

l e g i s l a t u r e  s h a l l  a d o p t  u n i f o r m  r u l e s  o f  p r o c e d u r e . "  P u r s u a n t  t o  

t h i s  a u t h o r i t y ,  t h e  l e g i s l a t u r e  h a s  a d o p t e d  U n i f o r m  R u l e  2 2 ,  i n  

l a n g u a g e  s u b s t a n t i a l l y  i d e n t i c a l  t o  t h e  O p e n  M e e t i n g s  A c t ,  

p r o v i d i n g  t h a t  a l l  m e e t i n g s  o f  a  l e g i s l a t i v e  b o d y  a r e  o p e n  t o  t h e  

g e n e r a l  p u b l i c . .  C o m p a r e  n o t e s  1 a n d  2 ,  s u p r a . T h e  L e g i s l a t o r s  

a r g u e  t h a t  s i n c e  t h e  c o n s t i t u t i o n  c o m m i t s  t o  t h e  l e g i s l a t u r e  t h e

- 1 1 -

3 2 3 0



a u t h o r i t y  t o  s e t  i t s  ow n  p r o c e d u r e s ,  o n l y  t h e  l e g i s l a t u r e  m a y

d e t e r m i n e  w h e t h e r  t h e  O p e n  M e e t i n g s  A c t  s h o u l d  a p p l y  t o  t h e

l e g i s l a t u r e ,  a n d  h o w  i t  s h o u l d  a p p l y  c o n s i s t e n t  w i t h  U n i f o r m  R u l e

2 2 .  T h e  L e g i s l a t o r s  r e l y  o n  t h i s  c o u r t ' s  d e c i s i o n s  i n  M a l o n e  a n d

A b o o d , a n d  o n  t h e  F l o r i d a  S u p r e m e  C o u r t ' s  o p i n i o n  i n  M o f f i t t  v .

W i l l i s , 4 5 9  S o . 2 d  1 0 1 8  ( F l a .  1 9 8 4 ) .

I n  M a l o n e , w e  d e c l i n e d  t o  a d d r e s s  t h e  q u e s t i o n  o f

w h e t h e r  t h e  l e g i s l a t u r e  h a d  v i o l a t e d  A S  2 4 . 1 0 . 0 2 0 ,  w h i c h

p r o h i b i t e d  a  p e r s o n  o t h e r  t h a n  t h e  S p e a k e r  o f  t h e  H o u s e  f r o m

c o n v e n i n g  a  s e s s i o n  o f  t h e  H o u s e .  We h e l d  t h a t  t h e  m a t t e r  o f  t h e

e l e c t i o n  o r  r e m o v a l  o f  t h e  S p e a k e r  w a s  c o m m i t t e d  b y  t h e

c o n s t i t u t i o n  t o  t h e  H o u s e ,  a n d  t h e  j u d i c i a l  b r a n c h  o w e d  r e s p e c t

t o  t h a t  b o d y .  We e x p l a i n e d  t h a t

[ s ] u c h  a  d e c l a r a t i o n  w o u l d ,  i n  o u r  v i e w ,  b e  
a n  u n w a r r a n t e d  i n t r u s i o n  i n t o  t h e  b u s i n e s s  o f  
t h e  H o u s e .  T o  b e  s u r e ,  t h e  j u d i c i a l  b r a n c h  
o f  g o v e r n m e n t  h a s  t h e  c o n s t i t u t i o n a l l y  
m a n d a t e d  d u t y  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  
i n c l u d i n g  t h e  c o m p l i a n c e  b y  t h e  l e g i s l a t u r e .
B u t  a  s t a t u t e  s u c h  a s  AS  2 4 . 1 0 . 0 2 0  r e l a t e s  
s o l e l y  t o  t h e  i n t e r n a l  o r g a n i z a t i o n  o f  t h e
l e g i s l a t u r e ,  a  s u b j e c t  w h i c h  h a s  b e e n  
c o m m i t t e d  b y  o u r  c o n s t i t u t i o n  [ A r t i c l e  I I ,  
s e c t i o n  1 2 ]  t o  e a c h  h o u s e .

6 5 0  P . 2 d  a t  3 5 6  ( f o o t n o t e  o m i t t e d ) .  We a l s o  c o n s i d e r e d  t h e

q u e s t i o n  w h e t h e r  t h e  " r e a s o n a b l e  p u b l i c  n o t i c e "  r e q u i r e m e n t  o f

t h e  O p e n  M e e t i n g s  A c t ,  AS  4 4 . 6 2 . 3 1 0  ( e ) ,  w a s  v i o l a t e d  b y  t h e

l e g i s l a t u r e  a n d  s a i d ,  "w e  r e g a r d  t h i s  q u e s t i o n  a s  i t
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r e l a t e s  t o  t h e  i n t e r n a l  o r g a n i z a t i o n  o f  o n e  o f  t h e  H o u s e s  o f  t h e  

l e g i s l a t u r e  t o  b e  n o n j u s t i c i a b l e . "  ^ d .  a t  3 5 9 .

I n  A b o o d , w e  h e l d  n o n j u s t i c i a b l e  t h e  q u e s t i o n  o f  

w h e t h e r  a  j o i n t  s e s s i o n  o f  t h e  l e g i s l a t u r e  c o u l d  l e g a l l y  b e  

p r e s i d e d  o v e r  b y  t h e  P r e s i d e n t  o f  t h e  S e n a t e  i n  t h e  a b s e n c e  o f  

t h e  S p e a k e r  o f  t h e  H o u s e .  A t  i s s u e  w a s  t h e  i n t e r p r e t a t i o n  o f  t h e  

l e g i s l a t u r e ' s  U n i f o r m  R u l e  5 1  w h i c h  r e q u i r e d  t h e  p r e s e n c e  o f  b o t h  

o f f i c e r s .  We a g r e e d  w i t h  t h e  t r i a l  c o u r t  t h a t  t h e  i s s u e  a r o s e  

o u t  o f  " t h e  r u l e m a k i n g  p o w e r s  o f  t h e  l e g i s l a t u r e . "  7 0 3  P . 2 d  a t  

1 1 6 4 .  We a l s o  a g r e e d  t h a t  " o u t  o f  r e s p e c t  o w e d  t o  a  c o o r d i n a t e  

b r a n c h  o f  s t a t e  g o v e r n m e n t ,  [w e  m u s t ]  d e f e r [ ]  t o  t h e  w i s d o m  o f  

t h e  l e g i s l a t u r e  c o n c e r n i n g  v i o l a t i o n s  o f  l e g i s l a t i v e  r u l e s  w h i c h  

g o v e r n  t h e  i n t e r n a l  w o r k i n g s  o f  t h e  l e g i s l a t u r e . "  I d .

O u r  h o l d i n g s  i n  M a l o n e  a n d  A b o o d  a r e  c o n t r o l l i n g  i n  

t h i s  c a s e .  T h e  A l a s k a  C o n s t i t u t i o n  e x p r e s s l y  c o m m i t s  t o  t h e  

l e g i s l a t u r e  a u t h o r i t y  t o  a d o p t  i t s  ow n  r u l e s  o f  p r o c e d u r e .  T h e  

q u e s t i o n  w h e t h e r  l e g i s l a t i v e  b u s i n e s s  s h o u l d  b e  c o n d u c t e d  i n  o p e n  

o r  c l o s e d  s e s s i o n s  i s  a  p r o c e d u r a l  q u e s t i o n  w h i c h  h a s  

t r a d i t i o n a l l y  b e e n  t h e  s u b j e c t  o f  l e g i s l a t i v e  r u l e s .  S e e  S o c i e t y  

o f  P r o f e s s i o n a l  J o u r n a l i s t s  v .  S e c r e t a r y  o f  L a b o r , 6 1 6  F .  S u p p .  

5 6 9 ,  5 7 7  ( D .  U t a h  1 9 8 5 )  ( a  r i g h t  o f  a c c e s s  t o  a d m i n i s t r a t i v e

h e a r i n g s  i s  m o r e  a  p r o c e d u r a l  r i g h t  t h a n  a  s u b s t a n t i v e  r i g h t ) ; 

s e e  a l s o  P .  M a s o n ,  M a n u a l  o f  L e g i s l a t i v e  P r o c e d u r e  s e c .  6 3 0  

( 1 9 7 9 )  ( c o m m i t t e e  m e e t i n g s  o p e n  t o  p u b l i c  e x c e p t  w h e n  c o n s i d e r i n g  

s p e c i f i e d  r e s t r i c t e d  s u b j e c t s ) . P u r s u a n t  t o  t h i s  c o n s t i t u t i o n a l
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g r a n t  o f  a u t h o r i t y ,  t h e  l e g i s l a t u r e  h a s  e n a c t e d  U n i f o r m  R u l e  2 2

a n d  t h e  O p e n  M e e t i n g s  A c t  i n  s u b s t a n t i a l l y  i d e n t i c a l  l a n g u a g e .

T h e  L e a g u e  a s s e r t s  t h a t  t h e  L e g i s l a t o r s  h a v e  v i o l a t e d

b o t h  t h e  U n i f o r m  R u l e  a n d  t h e  O p e n  M e e t i n g s  A c t .  I f  t h e y  h a v e ,

t o  h o l d  t h a t  t h e s e  c l a i m s  a r e  j u s t i c i a b l e  p l a c e s  t h e  j u d i c i a r y  i n

d i r e c t  c o n f l i c t  w i t h  t h e  l e g i s l a t u r e ' s  c o n s t i t u t i o n a l l y

a u t h o r i z e d  r u l e m a k i n g  p r e r o g a t i v e .  We a g r e e  w i t h  t h e  F l o r i d a

S u p r e m e  C o u r t  t h a t  i t  i s  t h e  l e g i s l a t u r e ' s  p r e r o g a t i v e  t o  m a k e ,

i n t e r p r e t  a n d  e n f o r c e  i t s  o w n  p r o c e d u r a l  r u l e s  a n d  t h e  j u d i c i a r y

c a n n o t  c o m p e l  t h e  l e g i s l a t u r e  t o  e x e r c i s e  a  p u r e l y  l e g i s l a t i v e

p r e r o g a t i v e .  M o f f i t t  v .  W i l l i s , 4 5 9  S o . 2 d  1 0 1 8 ,  1 0 2 1  ( F l a .
31 9 8 4 )  . A s  w e  s t a t e d  i n  M a l o n e , " e x c e p t  i n  e x t r a o r d i n a r y

3 .  T h e  f a c t s  i n  M o f f i t t  a r e  v i r t u a l l y  i d e n t i c a l  t o  
t h e  f a c t s  i n  t h i s  c a s e .  N e w s p a p e r  p u b l i s h i n g  c o m p a n i e s  b r o u g h t  a  
d e c l a r a t o r y  j u d g m e n t  a c t i o n  a g a i n s t  t h e  s t a t e  h o u s e  s p e a k e r  a n d  
s e n a t e  p r e s i d e n t  a l l e g i n g  t h a t  s e c r e t  m e e t i n g s  o f  t h e  l e g i s l a t u r e  
v i o l a t e d  t h e  l e g i s l a t u r e ' s  r u l e  r e q u i r i n g  o p e n  m e e t i n g s ,  a  
s t a t u t e  r e q u i r i n g  t h e  l e g i s l a t u r e  t o  f o l l o w  i t s  ow n  r u l e s ,  a n d  
v a r i o u s  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  F l o r i d a  
S u p r e m e  C o u r t  h e l d  t h a t  t h e  c o u r t s  l a c k e d  j u r i s d i c t i o n  t o  h e a r  
t h e  c a s e ,  e x p l a i n i n g :

I n  o u r  v i e w ,  a  j u d i c i a l  d e t e r m i n a t i o n  o f  t h i s  
m a t t e r  h i n g e s  o n  t h e  m e a n i n g  o f  l e g i s l a t i v e  
c o m m i t t e e  m e e t i n g s  a n d  w h a t  a c t i v i t y  
c o n s t i t u t e s  s u c h  a  m e e t i n g .  A t  t h i s  p o i n t ,  
t h e  j u d i c i a r y  c o m e s  i n t o  h e a d - t o - h e a d  
c o n f l i c t  w i t h  t h e  l e g i s l a t i v e  r u l e m a k i n g  
p r e r o g a t i v e .

A r t i c l e  I I I ,  s e c t i o n  4 ( a )  o f  t h e  F l o r i d a  
C o n s t i t u t i o n  g i v e s  e a c h  h o u s e  t h e  p o w e r  t o  
d e t e r m i n e  i t s  o w n  r u l e s  o f  p r o c e d u r e .  . .  .

( F o o t n o t e  C o n t i n u e d )
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c i r c u m s t a n c e s ,  a s  w h e r e  t h e  r i g h t s  o f  p e r s o n s  w h o  a r e  n o t  m e m b e r s

o f  t h e  l e g i s l a t u r e  a r e  i n v o l v e d ,  i t  i s  n o t  t h e  f u n c t i o n  o f  t h e

j u d i c i a r y  t o  r e q u i r e  t h a t  t h e  l e g i s l a t u r e  f o l l o w  i t s  o w n  r u l e s . "

6 5 0  P . 2 d  a t  3 5 9 .  I n  s u p p o r t  o f  t h i s  p r o p o s i t i o n ,  w e  c i t e d  U n i t e d

S t a t e s  v .  S m i t h , 2 8 6  U . S .  6 ,  3 ^ ,  7 6  L .  E d .  9 5 4 ,  9 5 8 - 5 9  ( 1 9 3 2 ) ,

w h e r e  t h e  C o u r t  d i s c u s s e d  t h e  r u l e  t h a t  t h e  o n l y  j u s t i c i a b l e

l i m i t a t i o n s  o n  a  l e g i s l a t i v e  b o d y ’ s  p o w e r  t o  a d o p t  r u l e s  o f  i t s

p r o c e e d i n g s  a r e  t h a t  t h e  b o d y

m a y  n o t  b y  i t s  r u l e s  i g n o r e  c o n s t i t u t i o n a l  
r e s t r a i n t s  o r  v i o l a t e  f u n d a m e n t a l  r i g h t s ,  a n d  
t h e r e  s h o u l d  b e  a  r e a s o n a b l e  r e l a t i o n  b e t w e e n  
t h e  m o d e  o r  m e t h o d  o f  p r o c e e d i n g  e s t a b l i s h e d  
b y  t h e  r u l e s  a n d  t h e  r e s u l t  w h i c h  i s  s o u g h t

( F o o t n o t e  C o n t i n u e d )

[ T ] h i s  p r o v i s i o n  g i v e s  e a c h  h o u s e  t h e  p o w e r  
a n d  p r e r o g a t i v e  n o t  o n l y  t o  a d o p t ,  b u t  a l s o
t o  i n t e r p r e t ,  e n f o r c e ,  w a i v e  o r  s u s p e n d
w h a t e v e r  p r o c e d u r e s  i t  d e e m s  n e c e s s a r y  o r  
d e s i r a b l e  s o  l o n g  a s  c o n s t i t u t i o n a l  
r e q u i r e m e n t s  f o r  t h e  e n a c t i n g  o f  l a w s  a r e  n o t  
v i o l a t e d .  . . .  I t  i s  t h e  f i n a l  p r o d u c t  o f  
t h e  l e g i s l a t u r e  t h a t  i s  s u b j e c t  t o  r e v i e w  b y  
t h e  c o u r t s ,  n o t  t h e  i n t e r n a l  p r o c e d u r e s .

• • • •

J u s t  a s  t h e  l e g i s l a t u r e  m a y  n o t  i n v a d e  
o u r  p r o v i n c e  o f  p r o c e d u r a l  r u l e m a k i n g  f o r  t h e  
c o u r t  s y s t e m ,  w e  m a y  n o t  i n v a d e  t h e  
l e g i s l a t u r e ' s  p r o v i n c e  o f  i n t e r n a l  
r u l e m a k i n g .  . . .  A m e m b e r  o f  t h e  l e g i s l a t u r e  
c a n  r a i s e  a  p o i n t  o f  o r d e r  r e g a r d i n g  a
v i o l a t i o n  o f  a n y  o f  t h e  r u l e s  o f  t h e  h o u s e  o r  
s e n a t e .  T h a t  i s  t h e  p r o p e r  f o r u m  f o r
d e t e r m i n i n g  t h e  p r o p r i e t y  o f  t h e  a c t i v i t i e s  
c o m p l a i n e d  o f  i n  t h e  s u i t  b e l o w .

I d . a t  1 0 2 1 - 2 2  ( e m p h a s i s  b y  t h e  c o u r t ,  c i t a t i o n s  o m i t t e d ) .
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t o  b e  o b t a i n e d .  B u t  w i t h i n  t h e s e  l i m i t a t i o n s  
a l l  m a t t e r s  o f  m e t h o d  a r e  o p e n  t o  t h e  
d e t e r m i n a t i o n  o f  t h e  h o u s e .  . . .

I d . a t  3 3 ,  7 6  L ,  E d .  a t  9 5 9 ,  q u o t i n g  U n i t e d  S t a t e s  v .  B a l l i n , 1 4 4

U . S .  1 ,  5 ,  3 6  L .  E d .  3 2 1 ,  1 2 4  ( 1 8 9 1 ) .  S e e  a l s o  E x x o n  C o r p .  v ,

F . T . C . , 5 8 9  F . 2 d  5 8 2 ,  5 9 0  ( D . C .  C i r .  1 9 7 8 )  ( " A l t h o u g h  t h e  c o u r t s

w i l l  i n t e r v e n e  t o  p r o t e c t  c o n s t i t u t i o n a l  r i g h t s  f r o m  i n f r i n g e m e n t

b y  C o n g r e s s ,  . . . w h e r e  c o n s t i t u t i o n a l  r i g h t s  a r e  n o t  v i o l a t e d ,

t h e r e  i s  n o  w a r r a n t  f o r  t h e  j u d i c i a r y  t o  i n t e r f e r e  w i t h  t h e

i n t e r n a l  p r o c e d u r e s  o f  C o n g r e s s  . . . " ) ,  c e r t , d e n i e d , 4 4 1  U . S .

9 4 3 ,  6 0  L .  E d .  2 d  1 0 4 4  ( 1 9 7 9 ) ;  C o n s u m e r s  U n i o n  o f  U n i t e d  S t a t e s

v .  P e r i o d i c a l  C o r r e s p o r .  l e n t s 1 A s s ' n , 3 6 5  F .  S u p p .  1 8 ,  2 4  ( D . D , C .

1 9 7 3 )  ( " A  c o n g r e s s i o n a l  r u l e  w h i c h  i n f r i n g e s  u p o n  t h e

c o n s t i t u t i o n a l  r i g h t s  o f  p e r s o n s  o t h e r  t h a n  C o n g r e s s m e n  p r e s e n t s

a  p r o p e r  q u e s t i o n  f o r  t h e  j u d i c i a r y " ) ,  r e v 1d  o n  o t h e r  g r o u n d s ,

5 1 5  F . 2 d  1 3 4 1  ( D . C .  C i r .  1 9 7 5 ) ,  c e r t , d e n i e d , 4 2 3  U . S .  1 0 5 1 ,  4 6

L .  E d .  2c' 6 4 0  ( 1 9 7 6 )  ;  S t a t e  e x  r e l .  C i t y  L o a n  & S a v .  C o .  v .

M o o r e , 1 / ' .  I . E .  9 1 0  ( O h i o  1 9 3 1 )  ( t h e  l e g i s l a t u r e ' s  d i s r e g a r d  o f

i t s  ow n  r u l e s  a s  t o  i t s  l a w m a k i n g  p r o c e d u r e s  i s  n o t  s u b j e c t  t o

j u d i c i a l  i n q u i r y ,  w h e r e  t h e  r u l e  i s  n o t  e m b r a c e d  i n  t h e

c o n s t i t u t i o n ) ;  S c h w e i t z e r  v .  T e r r i t o r y , 4 7  P a c .  1 0 9 4  ( O k l a .  1 8 9 7 )

( s i n c e  t h e  c o u r t  c a n n o t  d e c l a r e  a n  a c t  o f  t h e  l e g i s l a t u r e  v o i d  o n

a c c o u n t  o f  n o n c o m p l i a n c e  w i t h  r u l e s  o f  p r o c e d u r e  m a d e  b y  i t s e l f

t o  g o v e r n  i t s  d e l i b e r a t i o n ,  t h e  f a i l u r e  o f  t h e  l e g i s l a t u r e  t o

o b s e r v e  a  s t a t u t e  e n a c t e d  b y  i t s e l f ,  a n d  c o n c e r n i n g  t h e

l e g i s l a t u r e ' s  p r o c e d u r e  f o r  l a w m a k i n g ,  w a s  n o  g r o u n d  f o r  r e f u s i n g
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t o  e n f o r c e  a  s t a t u t e  p a s s e d  i n  n o n c o m p l i a n c e  w i t h  t h e  r u l e ,  w h e r e  

t h e r e  w a s  n o  c o n s t i t u t i o n a l  p r o v i s i o n  m a n d a t i n g  a  p a r t i c u l a r  

p r o c e d u r e ) ;  S t a t e  v .  C u m b e r l a n d  C l u b , 1 8 8  S . W .  5 8 3 ,  5 8 5  ( T e n n .  

1 9 1 6 )  ( w h e r e  a  s t a t e  l e g i s l a t u r e  h a s  t h e  r i g h t  u n d e r  i t s  

c o n s t i t u t i o n  t o  m a k e  i t s  ow n  r u l e s  o f  p r o c e d u r e ,  i t  m u s t  b e  t h e  

j u d g e  o f  t h o s e  r u l e s ,  a n d  a l l  t h e  c o u r t  c a n  d o  i s  t o  a s c e r t a i n  

w h e t h e r  t h e  c o n s t i t u t i o n  h a s  b e e n  c o m p l i e d  w i t h ) . L i k e w i s e ,  i n  

A b o o d , w e  n o t e d  t h a t  t h e  " n o n j u s t i c i a b i l i t y  [ o f  r u l e s  v i o l a t i o n s ]  

d o c t r i n e  w o u l d  n o t  a p p l y  t o  c a s e s  i n v o l v i n g  o u r  c o n s t i t u t i o n a l l y  

m a n d a t e d  d u t y  t o  i n s u r e  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  i n c l u d i n g  c o m p l i a n c e  b y  t h e  l e g i s l a t u r e . "  

7 0 3  P . 2 d  a t  1 1 6 1 . 4

We o b s e r v e  t h a t  i n  S m i t h , t h e  C o u r t  h e l d  t h a t  w h e r e  t h e  

" c o n s t r u c t i o n  t o  b e  g i v e n  t o  t h e  r u l e s  a f f e c t s  p e r s o n s  o t h e r  t h a n  

m e m b e r s  o f  t h e  S e n a t e ,  t h e  q u e s t i o n  p r e s e n t e d  i s  o f  n e c e s s i t y  a  

j u d i c i a l  o n e . "  2 8 6  U . S .  a t  3 3 ,  7 6  L .  E d .  a t  9 5 9 .  I n  t h i s  c a s e ,  

t h e  c o n s t r u c t i o n  o f  t h e  O p e n  M e e t i n g s  A c t  a n d  U n i f o r m  R u l e  2 2  

d o e s  n o t  a f f e c t  p e r s o n s  o t h e r  t h a n  m e m b e r s  o f  t h e  l e g i s l a t u r e  i n  

t h e  s a m e  s e n s e  a s  w a s  t h e  c a s e  i n  S m i t h . T h e r e ,  t h e  c o n t r o v e r s y  

w a s  b e t w e e n  t h e  U n i t e d  S t a t e s  S e n a t e  a n d  a n  a p p o i n t e e  o f  t h e

4 .  We a d j u d i c a t e d  t h e  q u e s t i o n  p r e s e n t e d  a s  t o  t h e  
q u o r u m  n e e d e d  f o r  a c t s  o f  t h e  l e g i s l a t u r e  i n  j o i n t  s e s s i o n  
b e c a u s e ,  i t  " i s  a  q u e s t i o n  o f  A l a s k a  c o n s t i t u t i o n a l  l a w .  . . .  t o  
w h i c h  t h e  n o n j u s t i c i a b i l i t y  d o c t r i n e  d o e s  n o t  a p p l y . "  I d .  a t  
1 1 6 1 .
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P r e s i d e n t ,  t h e  r e s o l u t i o n  o f  w h i c h  d e p e n d e d  u p o n  t h e  r i g h t  o f  t h e  

S e n a t e  t o  r e c o n s i d e r ,  u n d e r  i t s  r u l e s ,  i t s  p r i o r  c o n f i r m a t i o n  o f  

t h e  P r e s i d e n t ' s  n o m i n e e  a f t e r  t h e  P r e s i d e n t  h a d  a p p o i n t e d  t h e  

n o m i n e e  p u r s u a n t  t o  t h e  e a r l i e r  c o n f i r m a t i o n .  H e r e ,  t h e r e  i s  n o  

s p e c i f i c  i n d i v i d u a l  w i t h  a n y  p a r t i c u l a r  r i g h t  a t  s t a k e  i n  t h e  

c o n t r o v e r s y .  R a t h e r ,  t h e  r i g h t  g r a n t e d  u n d e r  t h e  O p e n  M e e t i n g s  

A c t  a s  i t  a p p l i e s  t o  t h e  l e g i s l a t u r e ,  a n d  u n d e r  U n i f o r m  R u l e  2 2 ,  

i s  a  r i g h t  o f  t h e  p u b l i c  g e n e r a l l y  t o  o b s e r v e  t h e  l e g i s l a t u r e ' s  

p r o c e e d i n g s .

I t  i s  t r u e  t h a t  t h e  l e g i s l a t u r e  h a s  i d e n t i f i e d  i n  t h e  

O p e n  M e e t i n g s  A c t  t h e  p u b l i c ' s  i n t e r e s t  i n  o p e n  m e e t i n g s ,  AS  

4 4 . 6 2 . 3 1 2 ( a ) ,  a n d  w e  h a v e  r e c o g n i z e d  t h a t  t h e  A c t  e x i s t s  

p r i m a r i l y  t o  a d v a n c e  t h e  p e o p l e ' s  i n t e r e s t ,  a n d  t h a t  i t  i s  

a p p l i c a b l e  t o  t h e  l e g i s l a t u r e . ^  A l a s k a  C o m m u n i t y  C o l l e g e s '  

F e d e r a t i o n  o f  T e a c h e r s  v .  U n i v e r s i t y  o f  A l a s k a , 6 7 7  P . 2 d  0 8 6 ,  8 9 1  

( A l a s k a  1 9 8 4 )  . We d o  n o t  r e t r e a t  f r o m  t h e s e  p r i n c i p l e s .  T h e  

q u e s t i o n  b e f o r e  u s ,  h o w e v e r ,  i s  n o t  w h e t h e r  t h e  O p e n  M e e t i n g s  A c t  

a p p l i e s  t o  t h e  l e g i s l a t u r e ,  b u t  r a t h e r  w h e t h e r  t h e  l e g i s l a t u r e ' s  

a l l e g e d  v i o l a t i o n  o f  t h e  A c t  o r  U n i f o r m  R u l e  i s  j u s t i c i a b l e . ^  A s

5 .  E v e n  s o ,  i t  i s  b e y o n d  d o u b t  t h a t  t h e  l e g i s l a t u r e
h a s  t h e  p o w e r  t o  e x e m p t  i t s e l f  a t  a n y  t i m e  f r o m  t h e  c o v e r a g e  o f
t h e  O p e n  M e e t i n g s  A c t .

6 .  C o m p a r e  C o l e  v .  S t a t e ,  6 7 3  P . 2 d  3 4 5 ,  3 4 9  ( C o l o .
1 9 8 3 )  ( h e l d :  r e q u i r e m e n t  o f  o p e n  m e e t i n g s  l a w  t h a t  l e g i s l a t i v e
c a u c u s  m e e t i n g s  b e  o p e n  t o  p u b l i c  d o e s  n o t  c o n f l i c t  w i t h  s t a t e

( F o o t n o t e  C o n t i n u e d )
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w e  h a v e  c o n c l u d e d ,  t h e  O p e n  M e e t i n g s  A c t ,  a s  i t  a p p l i e s  t o  t h e  

l e g i s l a t u r e ,  l i k e  t h e  l e g i s l a t u r e ' s  U n i f o r m  R u l e  2 2 ,  m e r e l y  

e s t a b l i s h e s  a  r u l e  o f  p r o c e d u r e  c o n c e r n i n g  h o w  t h e  l e g i s l a t u r e  

h a s  d e c i d e d  t o  c o n d u u 4- i t s  b u s i n e s s .  O f  c o u r s e ,  h a v i n g  m a d e  t h e  

r u l e ,  i t  s h o u l d  b e  f o l l o w e d ,  b u t  a  f a i l u r e  t o  f o l l o w  i t  i s  n o t  

t h e  s u b j e c t  m a t t e r  o f  j u d i c i a l  i n q u i r y .  S e e  S t a t e  e x  r e l .  C i t y  

L o a n  & S a v .  C o .  v .  M o o r e , 1 7 7  N . E .  9 1 0 ,  > / l l  ( O h i o  1 9 3 1 ) .

I f  t h e r e  w e r e  a l l e g a t i o n s  t h a t  t h e  l e g i s l a t u r e ,  a c t i n g  

p u r s u a n t  t o  o r  i n  v i o l a t i o n  o f  o n e  o f  i t s  r u l e s  o f  p r o c e d u r e ,  h a d  

i n f r i n g e d  o n  t h e  r i g h t s  o f  a  t h i r d  p e r s o n  n o t  a  m e m b e r  o f  t h e  

l e g i s l a t u r e  a s  i n  S m i t h , o r  h a d  i g n o r e d  c o n s t i t u t i o n a l  r e s t r a i n t s  

o r  v i o l a t e d  f u n d a m e n t a l  r i g h t s ,  t h e n  t h e  " e x c e p t i o n a l  

c i r c u m s t a n c e s "  e x c e p t i o n  t o  t h e  r u l e  o f  n o n j u s t i c i a b i l i t y  w o u l d  

c o m e  i n t o  p l a y .  N o n e  o f  t h e s e  f a c t o r s  a r e  i n v o l v e d  i n  t h i s  c a s e ,  

h o w e v e r ,  a n d  t h e r e  i s  n o  b a s i s  f o r  e m p l o y i n g  t h e  " e x c e p t i o n a l  

c i r c u m s t a n c e s "  e x c e p t i o n .

T h u s ,  b e c a u s e  t h e  c o n s t i t u t i o n  c o m m i t s  t o  t h e  

l e g i s l a t u r e  t h e  a u t h o r i t y  t o  p r o v i d e  f o r  i t s  o w n  r u l e s  o f  

p r o c e d u r e ,  a n d  b e c a u s e  t h e  q u e s t i o n  o f  w h e t h e r  a  l e g i s l a t i v e  

c o m m i t t e e  m e e t i n g  o r  c a u c u s  m e e t i n g  s h a l l  b e  o p e n  o r  c l o s e d  f a l l s  

w i t h i n  t h i s  g r a n t  o f  a u t h o r i t y ,  w e  r e g a r d  t h e  q u e s t i o n  w h e t h e r  

t h e  L e g i s l a t o r s  h a v e  v i o l a t e d  t h e  O p e n  M e e t i n g s  A c t  o r  U n i f o r m

( F o o t n o t e  C o n t i n u e d )

c o n s t i t u t i o n a l  p r o v i s i o n  a u t h o r i z i n g  l e g i s l a t u r e  t o  e s t a b l i s h  i t s  
o w n  r u l e s ,  h o w e v e r ,  c o u r t  d i d  n o t  d i s c u s s  j u s t i c i a b i l i t y ) »
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R u l e  2 2  t o  b e  n o n j u s t i c i a b l e .  A s  w e  h a v e  r e c o g n i z e d ,  t h e  

l e g i s l a t u r e ' s  v i o l a t i o n  o f  i t s  r u l e s  o f  p r o c e d u r e  m a y  b e  

j u s t i c i a b l e  i n  " e x c e p t i o n a l  c i r c u m s t a n c e s "  o f  c o n s t i t u t i o n a l  

d i m e n s i o n .  I f  t h e  L e a g u e ' s  c l a i m  i s  t o  s u r v i v e  t h i s  

j u s t i c i a b i l i t y  c h a l l e n g e ,  i t  m u s t  i n v o l v e  a  r i g h t  p r o t e c t e d  b y  

e i t h e r  t h e  A l a s k a  C o n s t i t u t i o n  o r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

I V .  NO I M P L I E D  C O N S T I T U T IO N A L  
R I G H T  OF  A C C E SS  TO L E G I S L A T I V E  M E E T IN G S

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  e x p r e s s l y  

r e q u i r e  t h e  C o n g r e s s  t o  h o l d  a n y  o f  i t s  m e e t i n g s  i n  p u b l i c .  

T h e r e  i s  a l s o  n o  c o m m o n  l a w  r i g h t  t o  a t t e n d  m e e t i n g s  o f  

g o v e r n m e n t  b o d i e s .  S o c i e t y  c f  P r o f e s s i o n a l  J o u r n a l i s t s , 6 1 6  F .  

S u p p .  a t  5 7 2 ;  s e e  W a t k i n s ,  O p e n  M e e t i n g s  u n d e r  t h e  A r k a n s a s  

F r e e d o m  o f  I n f o r m a t i o n  A c t , 3 8  A r k .  L .  R e v .  2 6 8  ( 1 9 8 4 )  ( W a t k i n s ) ; 

N o t e ,  O p e n  M e e t i n g  S t a t u t e s :  T h e  P r e s s  F i g h t s  f o r  t h e  " R i g h t  t o  

K n o w " , 7 5  H a r v .  L .  R e v .  1 1 9 9 ,  1 2 0 3  ( 1 9 6 2 )  ( N o t e ) .  I n d e e d ,  t h e

t r a d i t i o n  o f  t h e  E n g l i s h  P a r l i a m e n t ,  w h i c h  w a s  s u b s e q u e n t l y  

c a r r i e d  o n  i n  t h e  l e g i s l a t i v e  b o d i e s  o f  C o l o n i a l  A m e r i c a ,  w a s  t o  

h o l d  l e g i s l a t i v e  d e b a t e  i n  s e c r e t  a n d  t o  p r o h i b i t  p u b l i c a t i o n  o f  

l e g i s l a t i v e  p r o c e e d i n g s .  S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s , 

6 1 6  F .  S u p p .  a t  5 7 2  ( o b s e r v i n g  t h a t  b o t h  t h e  C o n t i n e n t a l  C o n g r e s s  

a n d  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  c o n d u c t e d  t h e i r  p r o c e e d i n g s  i n  

s e c r e t ,  a n d  t h u s  " [ i ] t  i s  n o t  s u r p r i s i n g  . . . t h a t  t h e  F r a m e r s  

o f  t h e  C o n s t i t u t i o n  d i d  n o t  i n c l u d e  a n  e x p r e s s  p r o v i s i o n  i n  t h e
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C o n s t i t u t i o n  t h a t  r e q u i r e d  C o n g r e s s  t o  d e l i b e r a t e  i n  p u b l i c " ) ?

W a t k i n s ,  s u p r a  a t  2 7 1 .

On  t h e  o t h e r  h a n d ,  a t  l e a s t  t h i r t y - f i v e  s t a t e s  h a v e

c o n s t i t u t i o n a l  r e q u i r e m e n t s  t h a t  t h e i r  l e g i s l a t u r e s  m e e t  i n  
7p u b l i c .  S e e  N o t e ,  s u p r a  a t  1 2 0 3 .  A l l  f i f t y  s t a t e s ,  t h e  

D i s t r i c t  o f  C o l u m b i a ,  a n d  t h e  f e d e r a l  g o v e r n m e n t  h a v e  s o m e  f o r m  

o f  a n  o p e n  m e e t i n g s  a c t .  W a t k i n s ,  s u p r a  a t  2 6 8 ,  2 7 2 .  T h e s e  a c t s  

h a v e  n e v e r  b e e n  h e l d  t o  b e  c o n s t i t u t i o n a l l y  r e q u i r e d ,  h o w e v e r .  

S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s ,  6 1 6  F .  S u p p .  a t  5 7 2 ;  s e e  

W a t k i n s ,  s u p r a  a t  2 7 2 .

T h e r e  i s  o n e  a r e a  w h e r e  a  c o n s t i t u t i o n a l  r i g h t  o f  

a c c e s s  c l e a r l y  d o e s  e x i s t ,  n a m e l y ,  i n  j u d i c i a l  p r o c e e d i n g s .  T h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  f o u n d  u n d e r  t h e  f i r s t  a m e n d m e n t  

t h a t  t h e  p u b l i c  a n d  p r e s s  h a v e  a  r i g h t  o f  a c c e s s  t o  c r i m i n a l

7 .  T h e  S t a t e  o f  O r e g o n  a m e n d e d  i t s  c o n s t i t u t i o n  i n  
1 9 7 4  a n d  1 9 7 8  t o  r e q u i r e  t h a t  i t s  l e g i s l a t u r e  c o n d u c t  i t s  
d e l i b e r a t i o n s  i n  p u b l i c .  T h i s  a m e n d m e n t  i s  f o u n d  i n  t h a t  p a r t  o f  
t h e  O r e g o n  C o n s t i t u t i o n  d e a l i n g  w i t h  t h e  l e g i s l a t i v e  b r a n c h ,  a n d  
p r o v i d e s :

T h e  d e l i b e r a t i o n s  o f  e a c h  h o u s e ,  o f  
c o m m i t t e e s  o f  e a c h  h o u s e  o r  j o i n t  c o m m i t t e e s  
a n d  o f  c o m m i t t e e s  o f  t h e  w h o l e ,  s h a l l  b e  
o p e n .  E a c h  h o u s e  s h a l l  a d o p t  r u l e s  t o  
i m p l e m e n t  t h e  r e q u i r e m e n t  o f  t h i s  s e c t i o n  a n d  
t h e  h o u s e s  j o i n t l y  s h a l l  a d o p t  r u l e s  t o  
i m p l e m e n t  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  i n  
a n y  j o i n t  a c t i v i t y  t h a t  t h e  t w o  h o u s e s  m a y  
u n d e r t a k e .

O r .  C o n s t ,  a r t i c l e  I V ,  § 1 4 .
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t r i a l s  e v e n  w h e r e  t h e  d e f e n d a n t  e x p r e s s l y  w a i v e s  h i s  o r  h e r  r i g h t  

t o  a  p u b l i c  t r i a l  a n d  d e s i r e s  t h e  p r o c e e d i n g s  t o  b e  c l o s e d .  

R i c h m o n d  N e w s p a p e r s , I n c .  v .  V i r g i n i a , 4 4 8  U . S .  5 5 5 ,  6 5  L .  E d .  2 d  

9 7 3  ( 1 9 8 0 )  ( p l u r a l i t y  d e c i s i o n  a d o p t e d  a s  a  m a j o r i t y  d e c i s i o n  i n  

G l o b e  N e w s p a p e r  C o .  v .  S u p e r i o r  C o u r t ,  4 5 7  U . S .  5 9 6 ,  7 3  L .  E d .  2 d  

2 4 8  ( 1 9 8 2 ) ) .  T h e  S u p r e m e  C o u r t ' s  r a t i o n a l e  f o r  f i n d i n g  t h i s

u n e n u m e r a t e d  r i g h t  o f  a c c e s s  i s  s i g n i f i c a n t .  F i r s t ,  c r i m i n a l  

t r i a l s  h a v e  h i s t o r i c a l l y  b e e n  o p e n  t o  t h e  p r e s s  a n d  p u b l i c .  

G l o b e  N e w s p a p e r , 4 5 7  U . S .  a t  6 0 5 ,  7 3  L .  E d .  2 d  a t  2 5 6 .  S e c o n d ,  

t h e  r i g h t  o f  a c c e s s  t o  c r i m i n a l  t r i a l s  p l a y s  a  s i g n i f i c a n t  r o l e  

i n  t h e  p r o p e r  f u n c t i o n i n g  o f  t h e  j u d i c i a l  p r o c e s s .  I d .  a t  6 0 6 ,  

7 3  L .  E d .  2 d  a t  2 5 6 .

I n  t h i s  c a s e  t h e  s u p e r i o r  c o u r t  u t i l i z e d  t h e  a n a l y s i s  

a p p l i e d  b y  R i c h m o n d  N e w s p a p e r s / G l o b e  N e w s p a p e r  t o  f i n d  t h a t  t h e  

p u b l i c  a n d  t h e  p r e s s  h a v e  a n  i m p l i e d  r i g h t  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n ,  a r t i c l e  I ,  s e c t i o n  .5 ,  t o  a t t e n d  c e r t a i n  m e e t i n g s  o f  

l e g i s l a t i v e  u n i t s .  T h e  c o u r t ' s  a n a l y s i s  i s  i n  t w o  p a r t s :  a n

h i s t o r i c a l  r e v i e w ,  l o o k i n g  t o  t h e  p r a c t i c e  i n  e f f e c t  a t  t h e  t i m e

o f  t h e  a d o p t i o n  o f  t h e  A l a s k a  C o n s t i t u t i o n  t o  d e t e r m i n e  w h a t  t h e

f r a m e r s  i n t e n d e d ,  a n d  a  f u n c t i o n a l  e v a l u a t i o n  s e e k i n g  t o  

d e t e r m i n e  t h e  e f f e c t  t h a t  a  r e q u i r e m e n t  o f  p u b l i c  a c c e s s  t o

l e g i s l a t i v e  m e e t i n g s  w o u l d  h a v e .

We d i s a g r e e  w i t h  t h i s  a n a l y s i s  b e c a u s e  t h e  h i s t o r y  o f  

t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  i n d i c a t e s  t h a t  t h e  f r a m e r s  

o i  o u r  c o n s t i t u t i o n  d i d  n o t  i n t e n d  t o  c o n f e r  a  r i g h t  o f  p u b l i c
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a c c e s s  t o  m e e t i n g s  o f  l e g i s l a t i v e  c o m m i t t e e s  o r  l e g i s l a t i v e
8c a u c u s e s .

T h e  c o n s t i t u t i o n  e x p r e s s l y  p r o v i d e s  t h a t  i t  i s  t h e

l e g i s l a t u r e ' s  p r o v i n c e  t o  e s t a b l i s h  i t s  o w n  r u l e s  o f  p r o c e d u r e .  

A l a s k a  C o n s t ,  a r t i c l e  I I ,  s e c t i o n  1 2 .  We h a v e  h e l d  i n  p a r t  I I I  

o f  t h i s  o p i n i o n  t h a t  t h i s  p r o v i s i o n  i n c l u d e s  t h e  a u t h o r i t y  t o  

m a k e  r u l e s  c o n c e r n i n g  w h e t h e r  l e g i s l a t i v e  b o d i e s  s h a l l  c o n d u c t  

t h e i r  b u s i n e s s  i n  o p e n  o r  c l o s e d  m e e t i n g s .  O f  c o u r s e ,  i f  t h e  

c o n s t i t u t i o n  c o n t a i n e d  a n  e x p r e s s  o r  i m p l i e d  g u a r a n t e e  o f  p u b l i c  

a c c e s s  t o  l e g i s l a t i v e  m e e t i n g s ,  t h e  l e g i s l a t u r e  c o u l d  n o t ,

p u r s u a n t  t o  a r t i c l e  I I ,  s e c t i o n  .2, a d o p t  a  r u l e  o r  e n a c t  a  l a w

t o  t h e  c o n t r a r y .

A t  t h e  o u t s e t ,  w e  a r e  c o n f r o n t e d  w i t h  t h e  r u l e  t h a t  t h e  

i n t e n t  u n d e r l y i n g  c o n s t i t u t i o n a l  l a n g u a g e  s h o u l d  f i r s t  b e  

g a t h e r e d  f r o m  t h e  l a n g u a g e  i t s e l f .  B a k e r  v .  C i t y  o f  F a i r b a n k s , 

4 7 1  P . 2 d  3 8 6 ,  3 9 7  ( A l a s k a  1 9 7 0 ) .  A l t h o u g h  w e  w o u l d  n a t u r a l l y

e x p e c t  a  p r o v i s i o n  r e q u i r i n g  l e g i s l a t i v e  b o d i e s  t o  c o n d u c t  t h e i r  

m e e t i n g s  i n  p u b l i c  t o  b e  f o u n d  i n  a r t i c l e  I I ,  w h i c h  p e r t a i n s  t o  

t h e  l e g i s l a t u r e ,  i t  i s  c l e a r  t h a t  t h e  c o n s t i t u t i o n  c o n t a i n s  n o  

e x p r e s s  p r o v i s i o n  t h e r e ,  o r  i n  t h e  d e c l a r a t i o n  o f  r i g h t s  i n

8 .  We a r e  n o t  p r e s e n t e d  w i t h  t h e  i s s u e  w h e t h e r  t h e r e  
m a y  b e  a n  i m p l i e d  c o n s t i t u t i o n a l  r i g h t  o f  t h e  p u b l i c  a n d  t h e  
p r e s s  t o  a t t e n d  f l o o r  s e s s i o n s  o f  cwo  h o u s e s  o f  t h e
l e g i s l a t u r e ,  o r  t o  a t t e n d  s e s s i o n s  o f  1 , i s l a t u r e  m e e t i n g  a s  
a  w h o l e .  O u r  o p i n i o n  i s  l i m i t e d  M e t - m g s  o f  l e g i s l a t i v e
c o m m i t t e e s  a n d  s o - c a l l e d  c a u c u s e s .
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a r t i c l e  I ,  o r  a n y w h e r e  e l s e .  T h u s ,  w e  r o ^ s t  d e t e r m i n e  i f  s u c h  a  

r i g h t  m a y  b e  i m p l i e d .

We b e g i n  b y  s e e k i n g  t o  d e t e r m i n e  t h e  i n t e n t  o f  t h e  

f r a m e r s .  We f i n d  e v i d e n c e  o f  s u c h  i n t e n t  i n  t h e  d e b a t e  a t  t h e  

C o n s t i t u t i o n a l  C o n v e n t i o n  o v e r  t h e  q u e s t i o n  o f  t h e  p u b l i c ' s  

a c c e s s  t o  t h e  C o n v e n t i o n ' s  ow n  c o m m i t t e e  m e e t i n g s .  T h a t  d e b a t e  

s h o w s  c l e a r l y  t h a t  t h e  d e l e o a t e s  w e r e  a w a r e  o f  t h e  i s s u e  a n d  o f  

t h e  n e c e s s i t y  f o r  d e a l i n g  w i t h  i t  d i r e c t l y .

O n e  o f  t h e  f i r s t  o r d e r s  o f  b u s i n e s s  f o r  t h e  

C o n s t i t u t i o n a l  C o n v e n t i o n  w a s  t o  a d o p t  p r o c e d u r a l  r u l e s  t o  g o v e r n  

i t s  o w n  a c t i v i t i e s  i n  d r a f t i n g  t h e  c o n s t i t u t i o n  R u l e  1 9  

c o n c e r n e d  p u b l i c  a c c e s s  t o  t h e  d e l i b e r a t i o n s  o f  t h e  S t a n d i n g  

C o m m i t t e e s  o f  t h e  C o n v e n t i o n .  A s  o r i g i n a l l y  p r o p o s e d ,  P u l e  1 9  

p r o v i d e d :

T h e  d e l i b e r a t i o n s  o f  t h e  S t a n d i n g  C o m m i t t e e s  
s h a l l  n o t  b e  o p e n  t o  t h e  p u b l i c  e x c e p t  u p o n  
i n v i t a t i o n  o f  t h e  C o m m i t t e e .  E a c h  i t a r . d i n g  
C o m m i t t e e  s h a l l  n o t i f y  t h e  S e c r e t a r y  o f  t h e  
t i m e  a n d  p l a c e  o f  m e e t i n g s ,  a n d  t h e  S e c r e t a r y  
s h a l l  m a k e  s u c h  n o t i c e  p u b l i c .

1 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  7 5

( N o v e m b e r  9 ,  1 9 5 5 )  ( h e r e a f t e r  " C o n v e n t i o n  P r o c e e d i n g s " ) .

D e l e g a t e  R i v e r s  s p o k e  f i r s t  i n  s u p p o r t  o f  t h e  R u l e .

T h e  c o m m i t t e e s  h a v e  a  l o t  o f  w o r k  t o  d o  a n d  
n e e d  f r e e d o m  t o  e x p r e s s  t h e m s e l v e s  t o  a r r i v e  
a t  a  c o n s e n s u s  o f  t h e i r  t h i n k i n g  a n d ,  
a c c o r d i n g l y ,  t h e  c o m m i t t e e s  i n  a l l  f a i r n e s s ,  
c o u l d  h e a r  a n y o n e  w h o  r e q u e s t e d  t o  b e  h e a r d ,  
a n d  t h a t  i s  t h e  r e a s o n  f o r  s a y i n g  t h a t  t h e  
t i m e  o f  t h e s e  c o m m i t t e e  m e e t i n g s  s h a l l  b e  
p o s t e d  o r  p u b l i c i z e d  b y  t h e  S e c r e t a r y .
E v e r y o n e  i s  s u p p o s e d  t o  k n o w  w h e n  we  a r e
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m e e t i n g  s o  t h a t  a n y o n e  c a n  r e q u e s t  t o  b e  
h e a r d ,  b u t  w e  d o n ' t  w a n t  t o  h a v e  t h e m  o p e n  t o  
t h e  p u b l i c  w h i l e  w e  t r y  t o  d e v e l o p  a  
c o n s e n s u s  o f  o u r  t h i n k i n g  d u r i n g  a l l  o f  o u r  
e x p l o r a t o r y  w o r k .  We t h i n k  t h e  c o m m i t t e e s  
c a n  d o  b e t t e r  w o r k  i f  t h e  p u b l i c  i s  t h e r e  o n  
i n v i t a t i o n  o r  i f  p a r t i c u l a r  p e r s o n s  w h o  w a n t  
t o  b e  h e a r d ,  d o  s o  u p o n  r e q u e s t ,  a n d  t h a t  i s  
t h e  r e a s o n  f o r  t h e  r u l e .

I d . D e l e g a t e  H e l l e n t h a l  s p o k e  i n  o p p o s i t i o n  t o  t h e  R u l e ,

s t a t i n g :

T h i s  i s  a n  u n u s u a l  r u l e ,  I  d o u b t  i f  a n y  
o t h e r  b o d y  s u c h  a s  t h i s  h a s  s u c h  a  r u l e .  I  
k n o w  t h e  C o n g r e s s  o f  t h e  U n i t e d  S t a t e s  d o e s  
n o t  h a v e  s u c h  a  r u l e ,  a n d  I  t h i n k  t h a t  we 
w o u l d  p u t  o u r s e i v s s  o p e n  t o  t h e  w e l l - d e s e r v e d  
c r i t i c i s m  t h a t  we a r e  m e e t i n g  i n  s e c r e t  
s e s s i o n ,  w h i c h  h a s  a n  u g l y  c o n n o t a t i o n ,  b u t  
w h i c h  c r i t i c i s m  w i l l  b e  l e v e l l e d  a t  t h e  g r o u p  
u n l e s s  w e  a d o p t  a  m o r e  n o r m a l  m e t h o d .  I  
w o u l d  s u g g e s t  t h e  m e t h o d  o f  e x e c u t i v e  
s e s s i o n ,  t h a t  b y  m a j o r i t y  o f  t w o - t h i r d s  v o t e  
o f  t h e  m e m b e r s  o f  t h e  c o m m i t t e e ,  t h a t  t h e  
p u b l i c  b e  e x c l u d e d  t o  c o n s i d e r  s t a t e d  o b j e c t s  
. . . .  T h a t  i s  t h e  r u l e  o f  t h e  U n i t e d  S t a t e s  
C o n g r e s s .  I  t h i n k  t h i s  r u l e  w i l l  i n v o l v e  u s  
i n  g r e a t  d i f f i c u l t i e s ,  a n d  I  s e e  a b s o l u t e l y  
n o  n e e d  f o r  i t .  Now  i f  t h e  o c c a s i o n  d e v e l o p s  
t h a t  c r a c k p o t s  o r  s o m e o n e  ( I  d o n ' t  t h i n k  
t h e r e  a r e  m a n y  c r a c k p o t s  i n  A l a s k a )  s t a r t  
p l a g u i n g  u s ,  t h e n  w e  c a n  t a k e  a  p r o p h y l a c t i c  
r u l e  s u c h  a s  t h e  o n e  r e c o m m e n d e d  h e r e ,  b u t  i n  
t h e  a b s e n c e  o f  t h a t  d e m o n s t r a t i o n  I  t h i n k  
t h a t  t h i s  r u l e  h a s  n o  p l a c e  b e f o r e  o u r  b o d y .

I d . a t  7 6 .

D e l e g a t e  S u n d b o r g  t o o k  i s s u e  w i t h  D e l e g a t e  H e l l e n t h a l ' s

s t a t e m e n t .

M a n y  a n o t h e r  d e l i b e r a t i v e  b o d y  a n d  I  t h i n k  
p r a c t i c a l l y  e v e r y  d e l i b e r a t i v e  b o d y  h a s  a  
r u l e  s u c h  a s  t h i s .  C o m m i t t e e  m e e t i n g s  o f  t h e  
U n i t e d  S t a t e s  C o n g r e s s  a r e  n o t  o p e n  t o  t h e  
p u b l i c  e x c e p t  u p o n  i n v i t a t i o n  o f  t h e  
c o m m i t t e e s .  H e a r i n g s  a r e  b u t  c o m m i t t e e



m e e t i n g s ,  I ' v e  b e e n  e x c l u d e d  f r o m  t h e m  m a n y  
t i m e s ,  i n  C o n g r e s s .  I  m i g h t  s a y  t h a t  o u r  
l e g i s l a t i v e  c o m m i t t e e  m e e t i n g s  a r e  n o t  o p e n  
t o  t l ,-i p u b l i c  e x c e p t  u p o . i  i n v i t a t i o n .

9I d . A f t e r  n o t i n g  t h e  s e c r e t  n a t u r e  o f  b o t h  c o m m i t t e e  m e e t i n g s

a n d  p l e n a r y  s e s s i o n s  o f  t h e  F e d e r a l  C o n s t i t u t i o n a l  C o n v e n t i o n ,

D e l e g a t e  S u n d b o r g  c o m m e n t e d :

I  f e e l  w e  d o  h a v e  t o  h a v e  t h e  f r e e d o m  w h i c h  
we w o u l d  h a v e  i n  c o m m i t t e e  o n l y  i f  w e  c a n  
s p e a k  w i t h o u t  h a v i n g  a  l o t  o f  p e o p l e  s i t t i n g  
a r o u n d  b r e a t h i n g  d o w n  o u r  n e c k s .  I f  a  m a t t e r  
c o m e s  b e f o r e  a  c o m m i t t e e  w h i c h  w o u l d  r e q u i r e  
t h e  p r e s e n c e  o f  t h e  p u b l i c ,  o r  w h e r e  t h e
p r e s e n c e  o f  t h e  p u b l i c  w o u l d  h e l p  t h e
c o m m i t t e e  r e a c h  a  s o l u t i o n ,  I  am s u r e  a n y
c o m m i t t e e  w o u l d  b e  g l a d  t o  i n v i t e  t h e  p u b l i c
i n ,  . . .  b u t  I  j u s t  d o n ' t  t h i n k  t h a t
b u s i n e s s  c a n  b e  c o n d u c t e d  e f f i c i e n t l y  i f  t h e  
p u b l i c  i s  w a l k i n g  i n  a n d  o u t  w a n d e r i n g  a r o u n d  
t h r o u g h  t h e s e  c o m m i t t e e  r o o m s  a l l  t h e  t i m e  w e  
a r e  t r y i n g  t o  d o  s e r i o u s  b u s i n e s s .

I d .  a t  7 6 - 7 7 .

D e l e g a t e  V i c  F i s c h e r  m o v e d  t h a t  t h e  f i r s t  s e n t e n c e  o f

R u l e  1 9  a s  p r o p o s e d  b e  a m e n d e d  t o  r e a d :

T h e  d e l i b e r a t i o n s  o f  t h e  S t a n d i n g  C o m m i t t e e s  
s h a l l  b e  o p e n  t o  t h e  p u b l i c ,  u n l e s s  t h e
C o m m i t t e e  b y  t w o - t h i r d s  v o t e  o f  a l l  t h e
m e m b e r s  t o  w h i c h  i t  i s  e n t i t l e d  v o t e s  t o  h o l d
a n  e x e c u t i v e  s e s s i o n .

9 .  A l t h o u g h  n o t  r e q u i r e d  b y  t h e  U n i t e d  S t a t e s
C o n s t i t u t i o n ,  t h e  U n i t e d  S t a t e s  S e n a t e  h a s  m e t  i n  p u b l i c  o n  a  
r e g u l a r  b a s i s  s i n c e  1 7 9 4 ,  a n d  t h e  H o u s e  s i n c e  t h e  W a r  o f  1 8 1 2 .  
C o m m i t t e e  s e s s i o n s ,  w h e r e  u h e  b u l k  o f  t h e  C o n g r e s s '  w o r k  i s  d o n e ,  
w e r e  n o t  r o u t i n e l y  o p e n  t o  t h e  p u b l i c  u n t i l  t h e  m i d - 1 9 7 0 ' s .  
W a t k i n s ,  s u p r a  a t  2 7 1 - 7 2 .
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I d . a t  7 7 .  T h i s  p r o p o s a l  m e t  w i t h  h e a t e d  d i s a g r e e m e n t  f r o m

D e l e g a t e s  H e r m a n n ,  T a y l o r ,  a n d  B a r r .  S e e  i d .  a t  7 7 - 7 9 .  D e l e g a t e

H e r m a n n  s t a t e d :

I  t h i n k  t h a t  . . . t h e  C o n v e n t i o n  s h o u l d
r e m e m b e r  t h a t  n o  b u s i n e s s  c o n d u c t e d  i n  t h e
. o m m i t t e e  i t s e l f  i s  e v e n  f i n a l .  W h a t  we

s h a l l  b e  d o i n g  i n  t h e s e  c o m m i t t e e s  i s
t h r e s h i n g  o u t  m i n o r  d e t a i l s ,  m a y b e  s o m e  m a j o r  
o n e s  t o o ,  b u t  t h e  p o i n t  o f  t h e  m a t t e r  i s  t h a t  
w e  h a v e  n o  p o w e r  t o  t r a n s l a t e  t h a t  i n t o
a c t i o n  u n t i l  i t  i s  b r o u g h t  b e f o r e  t h e  
C o n v e n t i o n  a s  a  w h o l e .  I f  t h e  p u b l i c  
m e e t i n g s  a r e  o p e n  t o  t h e  C o n v e n t i o n ,  w h i c h
t h e y  c e r t a i n l y  w i l l  b e  a t  a l l  t i m e s ,  a n y  
d i s c u s s i o n  o n  a n y  m a t t e r  p e r t i n e n t  t o  t h e
C o n s t i t u t i o n  w i l l  b e  o p e n  t o  t h e  p u b l i c .

I d .  a t  7 7 - 7 8 .

A t  t h i s  p o i n t  t h e  C o n v e n t i o n  r e c e s s e d  f o r  l u n c h .  O v e r

t h e  l u n c h  r e c e s s  a  c o m p r o m i s e  w a s  r e a c h e d .  I d .  a t  8 0 - 8 1 .  T h e

c o m p r o m i s e  p r o p o s a l ,  a d o p t e d  b y  u n a n i m o u s  c o n s e n t ,  p r o v i d e d :

T h e  d e l i b e r a t i o n s  o f  t h e  S t a n d i n g  C o m m i t t e e s  
s h a l l  b e  o p e n  t o  t h e  p u b l i c  a t  s u c h  t i m e s  a s  
m a y  b e  d e s i g n a t e d  b y  t h e  r e s p e c t i v e
c o m m i t t e e s . I f  a  c o m m i t t e e  f i n d s  i t  t o  b e  i n  
t h e  p u b l i c  i n t e r e s t ,  u p o n  a p p l i c a t i o n  a n y
c i t i z e n  m a y  a t t e n d  c o m m i t t e e  s e s s i o n s .  . . .

I d . a t  8 1 .  I t  i s  c l e a r  t h a t  a l t h o u g h  R u l e  1 9  w a s  c r a f t e d  i n

t e r m s  o f  o p e n  m e e t i n g s ,  i n  f a c t  t h e  r u l e  e s t a b l i s h e s  a  n o r m a l

p r o c e d u r e  o f  c l o s e d  m e e t i n g s  u n l e s s  a  c o m m i t t e e  a c t e d  t o  o p e n  a

m e e t i n g  t o  t h e  p u b l i c .

I n  l i g h t  o f  t h e  d e l e g a t e s '  d e b a t e  c o n c e r n i n g  t h e  m e r i t s

o f  a d o p t i n g  a  p r o c e d u r a l  r u l e  g o v e r n i n g  t h e  p u b l i c ' s  r i g h t  o f

a c c e s s  t o  t h e  C o n v e n t i o n ' s  c o m m i t t e e  m e e t i n g s ,  a n d  o f  t h e i r

u n a n i m o u s  d e c i s i o n  t o  e s t a b l i s h  a  n o r m  o f  c l o s e d  m e e t i n g s ,  w e  d o
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n o t  b e l i e v e  t h a t  t h e y  i n t e n d e d  t h a t  t h e  c o n s t i t u t i o n  w o u l d  d i r e c t  

t h a t  c o m m i t t e e  m e e t i n g s  o f  t h e  f u t u r e  s t a t e ' s  l e g i s l a t u r e  s h o u l d  

b e  o p e n  t o  p u b l i c  a c c e s s .  R a t h e r ,  i t  i s  o u r  v i e w  t h a t  t h e  

C o n s t i t u t i o n a l  C o n v e n t i o n  l e f t  t h i s  t o p i c  t o  t h e  l e g i s l a t u r e  b y  

p r o v i d i n g  i n  a r t i c l e  I I ,  s e c t i o n  1 2  t h a t  t h e  l e g i s l a t u r e  w a s  

a u t h o r i z e d  t o  a d o p t  i t s  o w n  r u l e s  o f  p r o c e d u r e .

O u r  c o n c l u s i o n  i s  s u p p o r t e d  b y  t h e  c o n s t i t u t i o n a l  

f r a m e r s '  u n d e r s t a n d i n g  t h a t  t e r r i t o r i a l  l e g i s l a t i v e  c o m m i t t e e  

m e e t i n g s  w e r e  u s u a l l y  c l o s e d  t o  t h e  p u b l i c .  T h e  p r a c t i c e  o f  

c l o s e d  t e r r i t o r i a l  l e g i s l a t i v e  c o m m i t t e e  m e e t i n g s  w a s  n o t e d  i n  

t h e  d e l e g a t e s '  d e b a t e  o n  w h e t h e r  t h e  C o n v e n t i o n ' s  S t a n d i n g  

C o m m i t t e e  m e e t i n g s  s h o u l d  b e  c l o s e d  t o  t h e  p u b l i c .  C o n v e n t i o n  

P r o c e e d i n g s  a t  7 6  ( c o m m e n t  o f  D e l e g a t e  S u n d b o r g ) . G i v e n  t h i s  

p r a c t i c e ,  i t  s e e m s  h i g h l y  i m p r o b a b l e  t h a t  t h e  d e l e g a t e s ,  i f  t h e y  

i n t e n d e d  a  c o n t r a r y  r u l e ,  w o u l d  b e  c o n t e n t  t o  l e a v e  i t  f o r  

d i s c o v e r y  b y  i m p l i c a t i o n .  R a t h e r ,  s i n c e  h i s t o r i c a l l y  t h e  r u l e  

w a s  o n e  o f  c l o s e d  m e e t i n g s ,  i t  i s  m o s t  r e a s o n a b l e  t o  c o n c l u d e  

t h a t  t h e  d e l e g a t e s  t h o u g h t  t h e y  w e r e  n o t  c h a n g i n g  t r a d i t i o n a l  

p r a c t i c e s .  S e e  B a k e r  v .  C i t y  o f  F a i r b a n k s , 4 7 1  P . 2 d  4 0 0 - 4 0 1 .

We c o n c l u d e  t h a t  t h e  f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  

d i d  n o t  i n t e n d  t h a t  t h e  c o n s t i t u t i o n  r e q u i r e  t h a t  c o m m i t t e e  a n d  

c a u c u s  m e e t i n g s  o f  l e g i s l a t i v e  b o d i e s  b e  c o n d u c t e d  i n  p u b l i c .  

T h e r e f o r e ,  w e  h o l d  t h a t  t h e r e  i s  n o  i m p l i e d  r i g h t  o f  a c c e s s  t o  

s u c h  m e e t i n g s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .
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V .

T h a t  p a r t  o f  t h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  w h i c h  h e l d  

a s  n o n j u s t i c i a b l e  a l l e g a t i o n s  t h a t  t h e  L e g i s l a t o r s  v i o l a t e d  t h e  

O p e n  M e e t i n g s  A c t  o r  l e g i s l a t i v e  r u l e s  i s  a f f i r m e d .  T h a t  p a r t  o f  

t h e  c o u r t ' s  d e c i s i o n  w h i c h  h e l d  t h a t  t h e  p u b l i c  a n d  p r e s s  h a v e  a n  

i m p l i e d  c o n s t i t u t i o n a l  r i g h t  o f  a c c e s s  t c  m e e t i n g s  o f  c o m m i t t e e s  

o f  t h e  l e g i s l a t u r e  a n d  c a u c u s e s  o f  l e g i s l a t o r s  i s  r e v e r s e d . ^  

T h e  c a s e  i s  r e m a n d e d  w i t h  i n s t r u c t i o n s  t o  d i s m i s s  t h e  L e a g u e ' s  

a c t i o n .

A F F I R M E D  i n  p a r t ,  R E V E R S E D  a n d  REMANDED i n  p a r t .

1 0 .  O u r  r e s o l u t i o n  o f  t h e  j u s t i c i a b i l i t y  a n d  i m p l i e d  
c o n s t i t u t i o n a l  r i g h t  o f  a c c e s s  i s s u e s  m a k e s  i t  u n n e c e s s a r y  t o  
a d d r e s s  t h e  p a r t i e s '  c o n t e n t i o n s  a s  t o  l e g i s l a t i v e  i m m u n i t y  
( A l a s k a  C o n s t .  A r t i c l e  I I ,  s e c t i o n  6 ) .
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COMPTON ,  J u s t i c e ,  d i s s e n t i n g .

I n  1 9 7 2  t h e  A l a s k a  L e g i s l a t u r e  a m e n d e d  t h e  O p e n  M e e t ­

i n g s  A c t  t o  e x p r e s s  t h a t

[ i ] t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t h a t

( 1 )  t h e  g o v e r n m e n t a l  u n i t s  m e n t i o n e d  i n  
A S  4 4 . 6 2 . 3 1 0  ( a )  e x i s t  t o  a i d  i n  t h e  c o n d u c t  
o f  t h e  p e o p l e ' s  b u s i n e s s ;

( 2 )  i t  i s  t h e  i n t e n t  o f  t h e  l a w  t h a t  
a c t i o n s  o f  t h o s e  u n i t s  b e  t a k e n  o p e n l y  a n d  
t h a t  t h e i r  d e l i b e r a t i o n s  b e  c o n d u c t e d  o p e n l y ;

( 3 )  t h e  p e o p l e  o f  t h i s  s t a t e  d o  n o t
i e l d  t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  w h i c h

i e r v e  t h e m ;

( 4 )  t h e  p e o p l e , i n  d e l e g a t i n g  a u t h o r ­
i t y ,  d o  n o t  g i v e  t h e i r  p u b l i c  s e r v a n t s  t h e  
r i g h t  t o  d e c i d e  w h a t  i s  g o o d  f o r  t h e  p e o p l e  
t o  k n o ’ a n d  w h a t  i s  n o t  g o o d  f o r  t h e m  t o  
k n o w ;

( 5 )  t h e  p e o p l e ' s  r i g h t  t o  r e m a i n  i n ­
f o r m e d  s h a l l  b e  p r o t e c t e d  s o  t h a t  t h e y  m a y  
r e t a i n  c o n t r o l  o v e r  t h e  i n s t r u m e n t s  t h e y  h a v e  
c r e a t e d .

AS  4 4 . 6 2 . 3 1 2 ( a )  ( e m p h a s i s  a d d e d ) .  I t  i s  c l e a r  t h a t  t h e  O p e n  

M e e t i n g s  A c t  p r o v i d e s  f o r  a n d  p r o t e c t s  a  p u b l i c  r i g h t .  T h e  A c t  

c r e a t e s  a n  o b l i g a t i o n  o n  t h e  p a r t  o f  a l l  s t a t e  g o v e r n m e n t a l

b o d i e s  t o  o p e n  t h e i r  m e e t i n g s  t o  p u b l i c  s c r u t i n y .  T h i s  c o u r t  h a s  

h e l d  t h a t  t h e  A c t  b y  i t s  ow n  l a n g u a g e  " p l a i n l y  i n c l u d e s  t h e  s t a t e  

l e g i s l a t u r e . "  M a l o n e  v .  M e e k i n s , 6 5 0  P . 2 d  3 5 1 ,  3 5 8  ( A l a s k a  

1 9 8 2 ) .  T h e r e f o r e ,  t h e  l e g i s l a t u r e  c a n n o t  n o w  u n i l a t e r a l l y  a n d

w i t h o u t  p u b l i c  d e b a t e  a b r o g a t e  t h a t  r i g h t .

A s  t h e  c o u r t  r e c o g n i z e s ,  t h e  c o n t o u r s  o f  t h e  d o c t r i n e  

o f  j u s t i c i a b i l i t y  a r e  n o t  e a s i l y  d e f i n e d .  T o  g u i d e  o u r
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d e l i b e r a t i o n s ,  w e  h a v e  i n  t h e  p a s t  l o o k e d  t o  t h e  c r i t e r i a  

e n u n c i a t e d  b y  t h e  S u p r e m e  C o u r t  i n  B a k e r  v .  C a r r , 3 6 9  U . S .  1 8 6 ,  7 

L .  E d .  2 d  6 6 3  ( 1 9 6 2 )  . S e e  M a l o n e  v .  M e e k i n s ,  6 5 0  P . 2 d  a t  3 5 6 - 5 7 .  

T h e  r e l e v a n t  B a k e r  c r i t e r i u m  d i s c u s s e d  b y  t h e  c o u r t  t o d a y  i s  " a  

t e x t u a l l y  d e m o n s t r a b l e  c o m  ^ i t u t i o n a l  c o m m i t m e n t  o f  t h e  i s s u e  t o  

a  c o o r d i n a t e  p o l i t i c a l  d e p a r t m e n t  . . . 3 9 6  U . S .  a t  2 1 7 ,  7  L .

E d .  2 d  a t  6 8 6 .  T h i s  c o u r t  r e c o g n i z e s ,  a n d  I  d o  n o t  c o n t e s t ,  t h a t  

t h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  a n  e x p r e s s  t e x t u a l  c o m m i t m e n t  

a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  a d o p t  i t s  ow n  r u l e s  o f  p r o c e d u r e . 1 

Y e t  t h e  i s s u e  b e f o r e  t h e  c o u r t  i s  t h e  p u b l i c ' s  s t a t u t o r y  r i g h t  t o  

b e  i n f o r m e d .  O u r  p a s t  c a s e s  h a v e  n o t  h e l d  t h a t  r e s o l u t i o n  o f  

t h i s  i s s u e  l i e s  o u t s i d e  t h e  p r o v i n c e  o f  t h e  j u d i c i a r y ,  c o n t r a r y  

t o  t h e  o p i n i o n  o f  t h i s  c o u r t  t o d a y .

I n  M a l o n e , t h i s  c o u r t  a d d r e s s e d  t h e  j u s t i c i a b i l i t y  o f  

l e g i s l a t i v e  r u l e s  r e g a r d i n g  w h o  m a y  c a l l  t h e  l e g i s l a t u r e  t o  

o r d e r .  T h i s  c o u r t  r e f u s e d  t o  a c t  a s  a  " s o r t  o f  s u p e r  

p a r l i a m e n t a r i a n . "  6 5 0  P . 2 d  a t  3 5 9  . We a l s o  d e c l i n e d  t o  

d e t e r m i n e  w h a t  p u b l i c  n o t i c e  i s  " r e a s o n a b l e "  u n d e r  t h e  O p e n  

M e e t i n g s  A c t .  L 3  4 4 . 6 2 . 3 1 0  ( e ) .  I  d o  n o t  s e e k  t o  o v e r r u l e  t h a t  

p r e c e d e n t .  I f  c o u r t s  w e r e  t o  a c t  a s  " s u p e r  p a r l i a m e n t a r i a n s , "

1 .  A l a s k a  C o n s t ,  a r t .  I I ,  § 1 2 .  T h e  f a c t  t h a t  t h e  
l e g i s l a t u r e  h a s  a d o p t e d  a  r u l e  w h i c h  m i r r o r s  t h e  s t a t u t e  s h o u l d  
n o t  c o n f u s e  t h e  i s s u e  b e f o r e  t h e  c o u r t .  A d o p t i o n  o f  a  r u l e  
s i m i l a r  t o  a  s t a t u t e  c a n n o t  e r o d e  t h e  f o r c e  o f  t h e  s t a t u t e  a s  
l a w .  I f  t h e  l e g i s l a t u r e  w i s h e s  t o  e x e m p t  i t s e l f  f r o m  t h e  
r e q u i r e m e n t s  o f  t h e  s t a t u t e  i t  c a n  d o  s o  i n  t h e  a c t  i t s e l f .
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_ . i e r e b y  d e n y i n g  t h e  l e g i s l a t u r e  r e a s o n a b l e  i n t e r p r e t a t i o n s  o f  i t s  

i n t e r n a l  r u l e s ,  t h e  l e g i s l a t u r e  w o u l d  b e  h o b b l e d  t o  t h e  p o i n t  o f  

i n a c t i v i t y .  H o w e v e r ,  t h e  l e g i s l a t u r e ' s  d i s r e g a r d  o f  a  r i g h t

g r a n t e d  b y  t h e  O p e n  M e e t i n g s  A c t  d o e s  n o t  d e s e r v e  t h e  s a m e

d e f e r e n c e  a s  i t s  i n t e r p r e t a t i o n  o f  a  p h r a s e  c o n t a i n e d  i n  t h a t  

A c t .  T h i s  i s  m o r e  t h a n  a  m a t t e r  o f  d e g r e e .  I t  i s  a  m a t t e r  o f  

t h e  c o m p l e t e  d e n i a l  o f  t h e  p u b l i c ' s  e x p r e s s  r i g h t  t o  w i t n e s s  

i m p o r t a n t  l e g i s l a t i v e  d e b a t e .  T h u s  M a l o n e  d o e s  n o t  c o n t r o l  i n

t h e  c u r r e n t  c a s e .

I n  A b o o d  v .  G o r s u c h , 7 0 3  P . 2 d  1 1 5 8  ( A l a s k a  1 9 8 5 )  we

h e l d  n o n - j u s t i c i a b l e  t h e  q u e s t i o n  o f  w h e t h e r  t h e  P r e s i d e n t  o f  t h e  

S e n a t e  c o u l d  l e g a l l y  p r e s i d e  o v e r  a  j o i n t  s e s s i o n  o f  t h e  l e g ­

i s l a t u r e  i n  t h e  a b s e n c e  o f  t h e  S p e a k e r  o f  t h e  H o u s e .  We a g r e e d  

w i t h  t h e  t r i a l  c o u r t  t o  d e f e r  " t o  t h e  w i s d o m  o f  t h e  l e g i s l a t u r e  

c o n c e r n i n g  v i o l a t i o n s  o f  l e g i s l a t i v e  r u l e s  w h i c h  g o v e r n  t h e  i n ­

t e r n a l  w o r k i n g s  o f  t h e  l e g i s l a t u r e . "  7 0 3  P . 2 d  a t  1 1 6 4  ( e m p h a s i s  

a d d e d ) . We d i d ,  h o w e v e r ,  u n d e r  t h e  g u i s e  o f  c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n ,  s e e  f i t  t o  d e c i d e  w h e t h e r  a  q u o r u m  w a s  p r e s e n t .  

A t  i s s u e  w a s  w h e t h e r  t h e  q u o r u m  m u s t  b e  c o m p o s e d  o f  a  m a j o r i t y  o f  

e a c h  h o u s e  r e s p e c t i v e l y  o r ,  a l t e r n a t i v e l y ,  w h e t h e r  i t  n e e d  o n l y  

b e  a  s i m p l e  m a j o r i t y  o f  t h e  t o t a l  n u m b e r  o f  l e g i s l a t o r s .  We h e l d ’ 

t h e  l a t t e r ,  c l e a r l y  d e c i d i n g  a  p r o c e d u r a l  i s s u e .  I d .  a t  1 1 6 2 .  

O u r  d e f i n i t i o n  o f  w h a t  c o n s t i t u t e d  a  " q u o r u m , "  a  p a r l i a m e n t a r y  

m a t t e r  s e e m i n g l y  c o m m i t t e d  t o  t h e  r u l e  m a k i n g  a u t h o r i t y  o f  t h e  

l e g i s l a t u r e ,  i s  d i s t i n c t  f r o m  " i n s u r [ i n g ]  c o m p l i a n c e  w i t h  t h e



p r o v i s i o n s  o f  t h e  A l a s k a  C o n s t i t u t i o n . "  T h u s ,  A b o o d  i s  i n a p p o s i t e

t o  t h e  c u r r e n t  c a s e  b e c a u s e  i t  d e a l t  w i t h  a  d i s p u t e  s o l e l y

b e t w e e n  m e m b e r s  o f  t h e  l e g i s l a t u r e  o v e r  t h e i r  ow n  r u l e s .  W h a t

p r e c e d e n t i a l  v a l u e  t h e  c a s e  d o e s  p o s s e s s  s h o w s  t h a t  t h i s  c o u r t

w i l l  d e c i d e  c e r t a i n  p r o c e d u r a l  i s s u e s  f o r  t h e  l e g i s l a t u r e  a n d

t h a t  t h i s  c o u r t  h a s  n o t  b e e n  c o m p l e t e l y  d e f e r e n t i a l  i n  t h e  p a s t .

T h e  c o u r t  a l s o  r e l i e s  o n  M o f f i t t  v .  W i l . l i s ,  4 5 9  S o .  2 d

1 0 1 8  ( F l a .  1 9 8 4 ) .  T h e  c o u r t  a r g u e s  t h a t  " [ t ] h e  f a c t s  i n  M o f f i t t

a r e  v i r t u a l l y  i d e n t i c a l  t o  t h e  f a c t s  i n  t h i s  c a s e . "  T h i s  s i m p l y

i s  n o t  s o .  T h e  M o f f i t t  c o u r t  w a s  f a c e d  w i t h  i n t e r p r e t a t i o n  o f  a

b r o a d  c o n s t i t u t i o n a l  f r e e  s p e e c h  c l a u s e  a n d  s p e c i f i c  l e g i s l a t i v e

r u l e s .  T h e  c o u r t  d e f e r r e d  t o  t h e  l e g i s l a t u r e ' s  r u l e  m a k i n g  p o w e r

o n l y  a f t e r  l i m i t i n g  t h e  c a s e  b y  o b s e r v i n g :

We a r e  n o t  c o n f r o n t e d  w i t h  w h e t h e r  a  s t a t u t e  
a p p l i e s ,  r a t h e r  we  a r e  a s k e d  t o  a l l o w  t h e  
c o u r t s  t o  d e t e r m i n e  w h e n  a n d  h o w  l e g i s l a t i v e  
r u l e s  a p p l y  t o  m e m b e r s  o f  t h e  l e g i s l a t u r e .

M o f f i t t , 4 5 9  S o .  2 d  a t  1 0 2 2 .  T h u s  t h e  M o f f i t t  c o u r t  e x p r e s s l y

e x c l u d e d  f r o m  i t s  h o l d i n g  t h e  s p e c i f i c  i s s u e  r a i s e d  i n  t h e  c a s e

a t  b a r .

M o r e o v e r ,  w e  h a v e  r e c o g n i z e d  t h e  p u b l i c  n a t u r e  o f  t h e

O p e n  M e e t i n g s  A c t .  I n  A l a s k a  C o m m u n i t y  C o l l e g e s '  F e e  o r a t i o n  o f

T e a c h e r s  v .  U n i v e r s i t y  o f  A l a s k a ,  6 7 7  P . 2 d  8 8 6 ,  8 9 1  ( A l a s k a  1 9 8 4 )

w e  s t a t e d  t h a t

[ s ] e c t i o n  3 1 2  m a k e s  c l e a r  t h a t  t h e  [ O p e n  
M e e t i n g s  A c t ]  e x i s t s  p r i m a r i l y  t o  a d v a n c e  t h e  
i n t e r e s t s  o f  " t h e  p e o p l e  o f  t h i s  s t a t e . "
W h e n  t h e  s u n s h i n e  a c t  i s  b r e a c h e d  i t  i s  " t h e



p e o p l e ' s  r i g h t  t o  r e m a i n  i n f o r m e d "  w h i c h  s u s ­
t a i n s  i n j u r y .

T h e  S u p r e m e  C o u r t  i n  U n i t e d  S t a t e s  v .  S m i t h , 2 8 6  U . S .

6 ,  3 3 ,  7 6  L .  E d .  9 5 4 ,  9 5 9  ( 1 9 3 2 )  h e l d  t h a t  w h e r e  t h e  " c o n s t r u c ­

t i o n  t o  b e  g i v e n  t o  t h e  r u l e s  a f f e c t s  p e r s o n s  o t h e r  t h a n  m e m b e r s  

o f  t h e  S e n a t e ,  t h e  q u e s t i o n  p r e s e n t e d  i s  o f  n e c e s s i t y  a  j u d i c i a l

o n e . "  S m i t h , t h e n ,  i s  m o r e  a n a l o g o u s  t o  t h e  c u r r e n t  i s s u e  t h a n
2t h e  o t h e r  c a s e s  c i t e d  b y  t h i s  c o u r t .  W h e r e a s  i n  M a l o n e  a n d

A b o o d  t h e  c o n t r o v e r s y  w a s  b e t w e e n  m e m b e r s  o f  t h e  l e g i s l a t u r e ,  w h o  

w e r e  p a r t i e s  t o  t h e  r u l e  m a k i n g  a n d  e n f o r c e m e n t  p r o c e e d i n g s ,  i n  

S m i t h  t h e  a f f e c t e d  p e r s o n  w a s  o t h e r  t h a n  a  m e m b e r  o f  t h e  [ U n i t e d  

S t a t e s ]  s e n a t e  a n d  u n a b l e  t o  p e r s o n a l l y  p a r t i c i p a t e  i n  r e c t i f y i n g  

t h e  w r o n g  d o n e  h i m .  S o  i t  i s  i n  t h e  c u r r e n t  c a s e .  T h e  a f f e c t e d  

p e r s o n s  a r e  n o t  m e m b e r s  o f  t h e  l e g i s l a t u r e  a n d  i n  f a c t  t h e i r

i n t e r e s t s  a r e  a t  o d d s  w i t h  t h e  l e g i s l a t u r e .  T h e i r  o n l y  r e c o u r s e

i s  t o  t h e  c o u r t s  w h i c h ,  a s  S m i t h  s u g g e s t s ,  s h o u l d  n o t  d e c l i n e  t o

d e c i d e  t h e s e  d i s p u t e s .

F i n a l l y ,  i t  i s  o b s e r v e d  t h a t  t h e  d o c t r i n e  o f  n o n ­

j u s t i c i a b i l i t y  o f  i s s u e s  c o n c e r n i n g  l e g i s l a t i v e  a c t i o n  " i s  

p r i m a r i l y  a  f u n c t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s . "  B a k e r  v .  

C a r r , 3 6 9  U . S .  a t  2 1 0 ,  7  L .  E d .  2 d  a t  6 8 2 .  B u t ,  w h i l e  t h e

2 .  T h e  c o u r t  d i s t i n g u i s h e s  S m i t h  o n  t h e  g r o u n d  t h a t  
i n  S m i t h  a  s p e c i f i c  i n d i v i d u a l  w a s  a f f e c t e d  w h e r e a s  i n  t h e  c a s e  
a t  b a r  i t  i s  t h e  r i g h t  o f  t h e  p u b l i c  t h a t  i s  a f f e c t e d .  T h e  c o u r t  
d o e s  n o t  e x p l a i n  t h e  s i g n f i c a n c e  o f  t h i s  d i s t i n c t i o n .
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s e p a r a t i o n  o f  p o w e r s  t h e o r ' '  r e q u i r e s  s o m e  d e f e r e n c e  b y  t h e  j u ­

d i c i a r y  t o  a  c o e q u a l  b r a n c h  o f  g o v e r n m e n t ,  t h e  t h e o r y  o r i g i n a t e d

a s  a  s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  o n  t h e  p o w e r  o f  e a c h  b r a n c h .

T h e  l i n e  b e t w e e n  w h e n  t h i s  c o u r t  s h o u l d  a c t  w i t h  d e f e r e n c e  a n d

w h e n  i t  s h o u l d  c h e c k  t h e  p o w e r  o f  t h e  l e g i s 3 . a t u r e  i s  n o t  e a s i l y

d r a w n .  H o w e v e r ,  " w h e r e  t h e  r i g h t s  o f  p e r s o n s  w h o  a r e  n o t  m e m b e r s

o f  t h e  l e g i s l a t u r e  a r e  i n v o l v e d  . . M a l o n e , 6 5 0  P . 2 d  a t  3 5 9 ,

t h i s  c o u r t  s h o u l d  b e  m o r e  w i l l i n g  t o  d e f e n d  t h o s e  r i g h t s  t h a n  i t
3s h o w s  i t s e l f  t o  b e  t o d a y .

3 .  I  d o  n o t  b e l i e v e  t h a t  t h e  c o n s t i t u t i o n a l  i s s u e  
a d d r e s s e d  i n  P a r t  I V  o f  t h e  c o u r t ' s  o p i n i o n  n e e d  b e  d e c i d e d .  T h e  
c l e a r  p o l i c y  m a n d a t e  o f  t h e  s t a t u t e  s h o u l d  b e  d i s p o s i t i v e  o f  t h e  
i s s u e s  p r e s e n t e d  i n  t h i s  c a s e .  T h i s  a p p r o a c h  a d h e r e s  " t o  t h e  
d o c t r i n e  o f  a b s t a i n i n g  f r o m  a n s w e r i n g  c o n s t i t u t i o n a l  q u e s t i o n s  
w h e n  o t h e r  d i s p o s i t i v e  g r o u n d s  e x i s t . "  D e u b e l b e i s s  v .  C - F . E . C . ,  
6 8 9  P . 2 d  4 8 7 ,  4 9 1  ( A l a s k a  1 9 8 4 )  ( C o m p t o n ,  J . ,  c o n c u r r i n g ) .
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O p in io n

T he question o f the pub lic conduct o f the 
pub lic ’s business is  one o f the questions 
be fo re  the A laska  L eg is la tu re  in its new 
session. A reso lu tion  proposed by Sen. 

A rliss  Sturgulew ski and R ep . K a y  B row n would 
pu t be fo re  the sta te ’s vo te rs  a  constitutional 
am endm en t to re q u ire  th a t a l l  le g is la t iv e  
m eetings be public except ce rta in  exem ptions.

The p roposa l grows out o f  la s t y e a r ’ s law su it 
against the Leg is la tu re  by the League o f Women 
V ote rs and The D a ily  News. I t  tran sp ired  that the 
L eg is la tu re  never a rgued  about b reak ing  the 
ru les . H ow ever, the cou rt ru led  that i t  had no 
ju risd ic tion  o r  constitu tional basis fo r  requ iring  
the L eg is la tu re  to fo llow  its own ru le s .

T hat decision essen tia lly  
to ld  the L eg is la tu re  it  could 
do w hatever it  p leases, and 
the pub lic be damned. The 
p roposa l by S tu rgu lew ski and 
B row n , two am ong a  m ino rity  
o f le g is la to rs  who have actu­
a l ly  re s is ted  the L eg is la tu re ’s 
g e n e ra l s e c re t iv e  in c lin a ­
tions, is an a ttem p t to m ake 

the Leg is la tu re  liv e  by its ru le s . T ha t’ s a ll .
T h e  p ro p o s e d  a m e n d m e n t w o u ld  le a v e  

le g i s la t o r s  th e  s a m e  e x em p t io n s  a s  the 
Leg is la tu re  provided when it adopted the sta te ’s | 
Open Meetings Act. I t  w ould a lso  a llow  p a rty  i 
caucuses to m eet p r iv a te ly  “ to consider m atte rs 
o f p rocedure, organ ization , o r  s tra teg y .”

T ha t’s p len ty o f leew ay fo r  any  responsib le 
le g is la to r. The public shou ld c a ll on its leg is la to rs  
to support the S tu rgu lew ski-B row n p roposa l.

E lem en ts o f the A laska  L eg is la tu re  have gone 
ou t o f th e ir w ay in recent y e a rs  to m ake  im portan t 
budget decisions in secre t -  in  ad hoc sessions, in 
caucuses, in, w e ll, who knows?

I f  leg is la to rs  ba lk  a t the Sturgu lew ski-B rown 
p roposa l, they invite a question : H ave you stopped 
doing the pub lic ’s business in  sec re t? I t ’s a  fa ir  
question, and it  requ ires the adm ission they can­
not avoid .

P a g *  A-4 January 19,1999 Ptnlnaula Clarion

By
t h e

r u l e s



MY TURN
Bv KAY BROWN and 
ARLISS STURGULEWSKI

When the Alaska Supreme Court 
issued its opinion on the open meet­
ings lawsuit brought against the 
Alaska Legislature by the League of 
Women Voters and two Alaska news­
papers. the ruling brought to light a 
crucial flaw in our state Constitution. 
The court ruled that it had no juris­
diction in the open meetings dispute 
and accordingly could not force the 
legislature to comply with the state 
O.en Meetings AcL

It is now clear that this flaw can 
only be corrected by an amendment 
to the state Constitution which ex­
pressly protects the public's right to 
openness in the legislative process.

No DIaput* over Violations: In 
the League v. the Alaska Legislature 
case there was no argunen' over the 
charge that the legislature held se­
cret budget meetings during the 1988 
session m violation of the Open Meet­
ings Act. Nor was there any argu­
ment that these meetings violated 
the legislature's own Uniform Rule 22. which also requires open meet­
ings of legislative bodies.

Neither of these claims was con­
tested by the lawyers defending the 
legislature. As noted by the court: 
"The facts of this case are not In dis­
pute. ... The Legislators do not deny 
that these meetings occurred, or that 
they conducted the business and

S vM pirt- I"* " 82

Open M eetings: The need  fo r  a constitutional am end men.

made the decisions that the League 
alleges." So. If everyone agrees that 
the meetings were in violation of the 
Open Meetings Act and Rule 22, what 
happened?

Courts Powerless to En tores 
Law: The Supreme Court based its 
ruling on interpretations of the state 
Constitution. Although no one disput­
ed that open meeting violations had 
occurred, the court ruled that It 
lacked authority to force the legisla­
ture to obey the open meetings law it 
has enacted. Further, because the 
Alaska Constitution currently does 
not expressly provide for open meet­
ings, and because the Constitution 
gives the legislature the authority to 
establish its own rules, tbe Supreme 
Court determined It could not en­
force the Open Meetings AcL

The court did not find the legisla­
ture innocent of violating open meet­
ing requirements. Rather, the court 
decision stated that "because the 
Constitution commits to the legisla­
ture the authority to provide for its 
own rules of procedure ... we regard 
the question of whether the legisla­
tors have violated the Open Meetings 
Act or Uniform Rule 22 to be 
nonjudiciable." The court concluded 
it is not the function of the judicial 
system to require the legislature to 
follow its own rules.

The court also addressed the as­
sertion that the public has an “ im­

plied" constitutional right of access 
to the conduct of legislative business. 
Although it is noteworthy that Su­
preme Court Justice Compton dis­
sented, and argued forcefully that 
the court did have jurisdiction in the 
case, the majority of justices dis­
agreed.

Th* Need for *n Amendment:
The crucial issue in the open meet­
ings lawsuit concerned the right of 
the press and the public to know and 
understand the deliberations of their 
elected representatives. The need for 
access to legislative deliberations 
has never been more critical than at 
present Decisions made in Juneau 
are of vital interest to all Alaskans 
as the state comes to terms with de­
clining oil revenues.

In response to the Supreme 
Court's decision, one legislative lead­
er characterized the ruling as giving 
legislators "a blank check." In es­
sence. the Alaska Supreme Court 
found that the legislature's conduct 
is above the law that requires other 
state and local officials to conduct 
the public’s business in the open. A 
constitutional amendment requiring 
open meetings of the legislature is 
tne only way to remedy this deficien­
cy.

Proposed Constitutional
Amcndinani. Before the Supreme 
Court ruling, it had been our belief 
that the public was entitled to open 
legislative meetings; we now know 
that a constitutional amendment is 
needed. With that goal in mind, we 
have Introduced an identical Joint 
Resolution in both the House and the 
Senate that would amend the Alaska 
Constitution and specifically provide 
for open meetings by the legislature.

The proposed amendment lan­
guage is the work product of a num­
ber of Individuals who began meet­
ing shortly after the Supreme Court 
issued its ruling, including represen­
tatives of the League of Women Vot­
ers and several news organizations. 
In trying to draft suitable language 
with the help of this ad hoc group, we 
knew that it was essential to develop 
both realistic and workable stan­
dards. Such standards must funda­
mentally ensure openness by the leg­
islature but also not prevent the free 
exchange of ideas among legislators 
which Is essential to a legislator's 
ability to represent his or her constit­

uents. At the some time, we felt that 
the legislature, as the state's only bi 
cameral legislative body, electee 
along , .rtisan lines, must have the 
flexibility to exercise that partisan­
ship.

With these standards in ming, out 
proposed amendment requires tha 
legislative deliberations be open un 
less, as presently provided by thi 
Open Meetings Act, the body is meet 
mg in a properly convened executive 
session to consider matters express 
ly authorized by law. The amend 
ment also states that if a matter it 
appropriate to a particu'ar bodv 
(which includes committees and sub­
committees!, then “private and sub 
stantive deliberation of the mattei 
by a quorum of the legislative body' 
is proh‘*'"~l. The proposed amend 
ment i  ccognizes the unique roll 
of legis.ative caucuses and specifi 
cally allows caucuses to meet in pn 
vate. but jnly to consider “ mattert 
of procedure, organization, or strate­gy."

We recognize, of course, that our 
amendment draws a fine line of dis­
tinction between a discussion tha: 
would be prohibited as "private anc 
substantive" and a discussion that 
would be permissible as a matter oi 
caucus "strategy." In the final anal­
ysis, however, it is our feeling that it 
will be incumbent upon all legisla­
tors to police themselves as a group 
and for Individual members to insis; 
when appropriate, as we have, thai 
the public's right to know must be 
protected and that the public’s sub 
stantive business be conducted open­
ly-

Finally, we believe that the pro­
posed amendment provides both a 
realistic and workable set of stan­
dards by which the legislature car 
conduct legislative business in an 
open manner while still providinc 
legislators an opportunity to partici­
pate in confidential partisan activi­
ties. Without a constitutional amend­
ment to provide for the public's right 
of access, the legislature will contin­
ue to be free to meet at will behino 
closed doors in clear violation of the 
Open Meetings Act, but beyond the 
reach of the courts.

Rep. Kay Brown and San. Arliss 
Sturgulawakl both represent Anchor­
age In tha Alaska Legislature.
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v o t e r s .  T h e  t o t a l  c o s t  o f  p r i n t i n g  t h e  a d d i t i o n a l  b a l l o t  
c a r d  w o u l d  b e  $ 5 1 . 2 .

U n d e r  t h e s e  c i r c u m s t a n c e s  t h e  f i s c a l  n o t e  w o u l d  b e :




